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United  States  Supreme  Court— April  22,  1918. 


24&  U.  8.  eiO;  as  S.  Ct.  397. 


United    States  —  Contraets   —   Annal- 
ment  —  Disoretion  of  Pnblie  Officer. 

Where  a  contract  for  five  or  six  inch  rapid 
fire  guns  contemplated  the  making  and  test- 
ing of  a  type  gun  of  each  caliber,  and  made 
acceptance  of  additional  guns  dependent  on 
passage  of  tests  by  the  type  guns,  the  chief  of 
ordnance  and  the  secretary  of  war,  while  au- 
thorized to  determine  disputes,  are  bound  to 
decide  candidly  and  reasonably  whether  the 
tests  were  passed  satisfactorily. 

[See  note  at  end  of  this  case.] 


Appeal  and  Exror  —  Review  of  Facts  — 
Fiadinss  of  Coart  of  Claims. 

Findings  of  fact  by  the  court  of  claims  on 
A  claim  against  the  United  States  arising  out 
of  a  contract  for  the  manufacture  of  rapid 
fire  gims  are  conclusiye  on  the  Supreme  Court. 

United   States  «  Contracts  «  Aanal- 
meat  —  Biscrotion  of  Officers. 

Under  a  contract  for  furnishing  the  United 
States  with  wire-wound  rapid  fire  guns  of  five 
and  six  inch  caliber,  contemplating  the  mak- 
ing and  testing  of  a  type  gun  of  each  caliber, 
and  that  the  acceptance  of  additional  guns 
should  be  dependent  on  the  satisfactory 
passage  of  the  tests  by  the  type  guns,  it  is 
Leid,  that  there  was  nothing  to  show  that 
the  secretary  of  war  or  chief  of  ordnance  acted 
in  bad  faith  or  under  a  gross  mistake  in  the 
determination  of  the  result  of  the  tests. 

[See  note  at  end  of  this  case.] 

Same. 

In  such  case,  it  is  held  that  the  government 
by  its  delay  did  not  waive  its  right  to  annul 
the  contract,  nor  was  that  right  suspended 
nntil  a  report  should  be  made  by  experts  on 
the  technical  problems  involved  in  the  con- 
struction of  the  gun. 

[See  note  at  end  of  this  case.] 
Ann.  Cas.  1918B. — 1. 


Appeal  from  Court  of  Claims. 

Claim  by  John  H.  Brown  et  al.,  trustees, 
against  United  States,  defendant.  Claim 
denied  by  Court  of  Claims  (51  Ct.  CI.  22). 
Oliver  B.  Saalfield,  administrator  of  John  H. 
Brown,  appeals.  The  facts  are  stated  in  the 
opinion.    AFTiBifED. 

George  A,  King  and  Oeorge  H.  Lamar  for 
appellant. 

Assistant  Attorney  General  Thompson  for 
United  States. 

[611]  Clarke,  J. — ^This  is  an  appeal  to  re- 
view a  judgment  by  the  Court  of  Claims  in 
favor  of  the  Government,  on  a  claim  for 
damages  growing  out  of  a  written  contract 
dated  May  18,  1898,  for  the  manufacture  of 
50  wire-w^ound  rapid  fire  guns,  25  of  5-incli 
caliber  and  25  of  6- inch  caliber.  No  guns 
having  been  delivered  under  the  contract  it 
was  annulled  by  the  Chief  of  Ordnance,  with 
the  approval  of  the  Secretary  of  War,  in 
an  order,  notice  of  which  was  given  to  the 
claimants  on  January  17,  1901.  The  appel- 
lant is  the  administrator  of  the  survivor  of 
one  of  two  claimants  to  whom  we  shall  refer 
in  this  opinion  as  '^the  claimants." 

The  essential  parts  of  the  contract  to  be 
considered  are  as  follows: 

"The  muzzle  velocity  shall  not  be  less  than 
2,600  f.  8.,  with  a  good  smokeless  powder  that 
shall  not  give  a  pressure  of  over  40,000 
pGunds  per  square  inch,  using  a  projectile  of 
55  pounds  weight  for  the  5-inch  gun  and  100 
pounds  weight  for  the  6-inch  gun.  .  .  . 
The  system  of  rapid-fire  breech  mechanism 
employed  will  be  either  the  Brown  or  Dash- 
iell,  and  must  meet  with  the  approval  of  the 
Ordnance  Department.  ...  It  must  per- 
mit of  being  easily  and  conveniently  operated, 
and  permit  the  same  man  to  traverse,  elevate, 
sight  and  fire,  without  moving  the  eye  from 
the  sight.  .  .  .  The  first  gun  manufac- 
tured will  be  fired  with  full  service  charges 
of  powder,  such  as  that  used  in  testing  other » 
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rapid-fire  guns  [612]  of  similar  caliber,  and 
with  not  more  than  the  regular  service  pres- 
sures for  endurance,  and  the  gun  must  be  fired 
foi  endurance  300  rounds  or  less  as  rapidly  as 
practicable  at  the  proving  grounds-  of  the 
manufacturers,  commencing  as  soon  as  the 
<;un  is  completed  and  continue  firing  as  the 
Department  may  require,  5  rounds  to  be  fired 
v/ith  pressures  of  about  45,000  pounds,  and 
shall  not  exceed  50,000  pounds,  these  to  be 
included  in  but  at  close  of  the  test,  and  the 
acceptance  of  the  remainder  of  the  same 
caliber  will  depend  upon  the  type  gun  passing 
its  test  satisfactorily.    .     .     . 

''Both  gun  and  carriage  must  endure  these 
tests  in  all  respects  satisfactorily,  both  as  to 
the  strength  of  material  and  facility  of  op- 
eration.    .     .     . 

"It  is  stipulated  and  agreed  that  the  party 
of  the  first  part  sliall  deliver  for  test  the  first 
complete  gun  with  mount,  etc.,  within  three 
months  from  the  date  of  execution  of  this 
contract.    .    .    . 

"If  any  doubts  or  disputes  arise  as  to  the 
meaning  of  anything  in  this  or  any  of  the 
papers  hereunto  attached  and  forming  this 
contract,  the  matter  shall  be  at  once  referred 
to  the  Chief  of  Ordnance,  U.  S.  Army,  for 
determination.  If,  however,  the  party  of  the 
first  part  shall  feel  aggrieved  at  any  decision 
of  the  Chief  of  Ordnance,  it  shall  have  the 
right  to  submit  the  same  to  the  Secretary  of 
War,  and  his  decision  shall  be  final." 

"5th.  If  any  default  shall  be  made  by  the 
parties  of  the  first  part  in  delivering  all  or 
any  of  the  guns,  etc.,  mentioned  in  this  con- 
tract, of  the  quality  and  at  the  times  and 
places  herein  specified,  then,  in  that  case,  the 
said  party  of  the  second  part  may  supply  the 
deficiency  by  purchase  in  open  market  or 
otherwise  (the  articles  so  procured  to  be  of 
the  kind  herein  specified  as  near  as  practi- 
cable), and  the  said  parties  of  the  first  part 
shall  be  charged  with  the  expense  resulting 
from  such  failure.  Nothing  contained  in  this 
stipulation  shall  be  construed  to  prevent  the 
Chief  [613]  of  Ordnance,  at  his  option,  upon 
the  happening  of  any  such  default,  from  de- 
claring this  contract  to  be  thereafter  null  and 
void,  without  affecting  the  right  of  the 
United  States  to  recover  for  defaults  which 
may  have  occurred." 

It  is  apparent  from  these  excerpts  that  the 
contract  contemplates  the  making  and  testing 
of  a  "type  gun"  of  each  caliber;  that  the 
acceptance  of  additional  guns  was  dependent 
on  this  one  "passing  its  test  satisfactorily," 
and  that  the  Chief  of  Ordnance  and  his  supe- 
rior officer,  the  Secretary  of  War,  were  to 
decide,  not  arbitrarily,  but  candidly  and  rea- 
sonably, whether  the  gun  had  satisfied  the 
required  test.  Ripley  v.  U.  S.  223  U.  S.  695, 
701,  702,  32  S.  Ct.  352,  56  U.  S.  (L.  ed.)  614. 

The  5- inch  test  gun  was  to  have  been  com- 
pleted within  three  months  from  the  date  of 


the  contract,  but  llicre  were  delays,  assented 
to  by  the  Government,  such  that  it  was  not 
completed  for  ten  months,  so  tliat  the  first 
test  began  on  March  8th  of  the  following 
year    (1899). 

The  finding  by  the  Court  of  Claims  as  to 
what  occurred  during  this  firing  test,  to 
which  the  type  gun  of  5-inch  caliber  waa 
subjected,  is  as  follows: 

"The  test  firing  began  with  a  pressure  of 
18,000  pounds  per  square  inch,  which  was 
raised  on  the  second  round  to  21^050  pounds, 
and  on  the  third  round  to  32,800  pounds, 
with  a  muzzle  velocity  of  2,705  feet  per  sec- 
ond, and  on  the  fourth  round  to  35,750 
pounds  pressure,  with  a  muzzle  velocity  of 
2,821  feet  per  second,  on  tchich  round  the 
carriage  was  injured,  it  not  being  strong 
enough, to  stand  such  high  muzzle  velocities. 

"The  claimants  then  protested  against  the 
increases  made  in  the  powder  charge  and 
insisted  that  any  charge  that  was  sufficient 
to  produce  a  muzzle  velocity  of  2,600  feec 
per  second  was  all  that  was  required  by  the 
contract,  except  for  the  five  high-pressure 
rounds  required  at  the  close  of  the  test.  Thia 
question  was  submitted  to  the  Chief  of  Ord- 
nance before  firing  was  continued  and  by 
him  [614]  decided  in  favor  of  the  claimants. 
Thereafter  the  powder  charge  was  so  adapted 
as  to  give  this  muzzle  velocity  of  2,600  feet 
per  second  as  a  general  rule,  except  in  the 
said  five  high-pressure  rounds  at  the  close 
of  the  test,  which  were  fired  with  pressures 
of  between  45,000  and  50,000  pounds  per 
square  inch.  On  one  of  these  high-pressure 
rounds,  the  293rd  round,  the  breech  bushing 
and  jacket  of  the  gun  lotre  cracked  and  the 
breech  could  not  be  opened  by  hand. 

"These  breaks  were  repaired,  but  the  mech- 
anism repaired  did  not  operate  satisfactorili/ 
thereafter. 

"During  tlie  course  of  the  test  the  giui 
was  star-gauged  by  the  Government  inspector 
about  every  50  rounds,  and  these  gaugings, 
at  difi'erent  times  throughout  the  test  and 
at  diflTerent  points  in  the  bore,  indicated 
varying  and  shifting  cfianges,  both  increases 
and  decreases,  in  the  diameters  of  different 
cross-sections  of  the  bore,  the  gauging  at 
several  times  and  places  indicating  a  reduc- 
tion of  the  normal  diameter  of  5  inches  down 
to  4.99  inches;  and  as  a  precaution  against 
the  danger  of  rupture  or  explosion  of  the 
gun  by  a  reduction  of  the  bore  sufficient  to 
cause  the  projectile  to  stick  in  the  bore 
when  the  gun  was  fired  an  iron  plug  of  the 
diameter  of  the  projectile  was  passed 
througli  the  bore  about  every  10  or  32 
rounds,  on  one  of  which  occasions,  about  the 
160th  round,  it  stuck  in  the  bore  so  tight  at 
one  point  as  to  require  the  efforts  of  three 
men  to  force  it  through  icith  a  pole, 

"At  all  times,  with  this  exception,  the  plug 
passed   through   freely. 
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These  reductions  and  variations  in  the 
diflmeter  of  the  bore  of  the  gun  were  to 
some  extent  due  to  deposits  of  metal  on  the 
walls  of  the  bore  by  abrasion  from  the  pror- 
jectile  in  its  passage  from  the  gun,  hut  were 
principally  due  to  changes  in  the  cross  sec- 
ium  of  the  hore  from  a  round  to. an  elliptical 
form,  resulting  from  a  shifting  of  the  seg^ 
ments  enveloping  the  liner  tube  hy  the  ex- 
plosion of  the  charge,  and  also  to  an 
[615]  actual  contraction  of  the  bore  by  the 
compression  of  the  liner  tube  forming  the 
walls  of  the  bore  by  the  elastic  tension  of 
the  wire  with  which  the  tube  and  its  envelop- 
ing segments  were  wound  and  bound  to- 
gether, which  tension,  with  the  further 
increase  therein  resulting  from  the  explosion 
of  the  charge  upon  reaction  after  the  explo- 
sion, exercised  a  compressing  effect  upon  the 
liner  tube. 

*ln  large  guns  of  ordinary  types  of  con- 
struction there  is  usually  a  slight  contraction 
o/  hore  during  the  first  few  rounds  of  firing, 
after  which  the  gun  settles  down  to  a  new 
condition,  and  thereafter  the  changes  of  hore 
uiameter  in  a  normal  gun  are  almost  entirely 
in  the  way  of  increase  of  diameter  from 
eronon  and  abrasion. 

"While  the  variations  and  reductions  in 
the  diameter  of  the  bore  of  the  type  gun 
indicated  by  the  star-gauging  during  the 
f.ring  test  did  not  quite  reach  a  point  of 
tiitual  danger  to  the  gun  from  rupture  or 
cTplosion  by  sticking  of  the  projectile  in 
the  Ijore  in  the  process  of  firing  they  did 
reach  the  limit  of  safety  in  this  respect,  and 
created  4  reasonable  apprehension  of  danger 
in  the  minds  of  the  Chief  of  Ordnance  and 
other  officials  of  the  War  Department  con- 
vfcted  with  the  execution  of  the  contract 
for  the  guns,  and  caused  the  Chief  of  Ord- 
nance and  the  Secretary  of  War  to  refuse  to 
pMs  and  accept  the  type  gun  unless  it  should 
tatisfactarUy  pass  a  further  test  of  100 
fidditional  rounds,  as  proposed  and  recom- 
mended by  the  Chief  of  Ordnance  in  his 
indorsement  of  November  3,  1809,  hereinafter 
f«t  forth.  This  apprehension  was  heightened 
hy  the  fact  of  the  new  and  comparatively 
untried  type  of  construction  of  the  gun,  and 
hj  its  reversal  of  the  usual  behavior  of  guns 
"f  the  ordinary  types  of  construction  in  the 
^ay  of  its  continued  contractions  and  changes 
of  bore  in  the  course  of  extended  use." 

These  findings  of  fact,  which,  under  the 
Hrcumstances  of  this  case,  must  be  accepted 
ar.  final  (173  U.  S.  464,  470,  239  U.  S.  221), 
if  considered  independently  of  the  report 
f616]  of  the  Chief  of  Ordnance,  yet  to  be 
discussed,  obviously  justify  the  conclusion 
that  the  test  gun  did  not  meet  the  contract 
requirements.    ■ 

The  carriage  of  this  new  and  experimental 
type  gun  failed  on  the  fourth  round  of  firing, 


with  a  pressure  well  within  the  contract 
maximum;  the  gun  itself  developed  such 
cracks  in  the  breech  bushing  and  jacket  that 
the  breech  could  not  be  opened  by  hand  and 
did  not  work  satisfactorily  after  repairs  were 
made;  and  it  showed  unusual  and  abnormal 
changes  in  the  bore  which,  while  not  result- 
ing in  an  explosion,  created,  in  the  mind  of 
the  Chief  of  Ordnance,  a  reasonable  apprehen- 
sion of  danger  in  the  use  of  the  gun,  and  in 
his  judgment  required  that  it  be  modified 
and  that  it  be  subjected  to  an  additional 
firing  test,  before  it  could  be  accepted  as 
having  satisfactorily  passed  the  test  pre- 
scribed by  the  contract. 

The  report  of  the  Chief  of  Ordnance  to 
the  Secretary  of  War  on  the  result  of  this 
contract  test  is  dated  November  3,  3839,  and 
is  as  follows: 

"In  the  opinion  of  tliis  office,  while  the 
type  5-inch  gun  is  not  deemed  as  satisfactory 
a  gim  as  is  desirable  for  service,  yet  its  test 
has  appanrenthj  met  the  contract  require- 
ments, and  if  certain  modifications  in  the 
gun  and  its  carriage  shall  be  made  in  their 
further  manufacture  to  remedy  defects  de- 
veloped in  the  test,  and  in  other  respects  be 
made  to  meet  more  fully  the  requirements 
of  the  department,  to  tchich  propositions  the 
company  willingly  agrees,  it  is  recommended 
that  the  5-inch  type  gun  and  its  mount  be 
accepted,  subject,  however,  to  the  condition 
that,  in  view  of  the  moderate  pressure  to 
which  tliis  gun  has  been  subjected,  the  depart- 
ment fire  it  100  additional  rounds,  or  less, 
as  it  may  deem  expedient,  with  charges 
giving  higher  pressures  and  assimilating 
more  nearly  the  pressures  that  would  be  ex- 
perienced in  actual  service,  and  that  in  the 
further  manufacture  of  the  guns  they  shall 
be  modified,  at  the  expense  of  the  company^ 
[617]  so  as  to  remedy  any  further  defects 
that  may  be  developed  in  these  additional 
firings." 

The  claimants*  contention  is  rested  largely 
upon  this  clause  in  the  above  paragraph, 
viz.:  ''Yet  its  test  has  apparently  met  the 
contract  requirements."  And  their  argument 
is  that  the  test  which  the  gun  must  meet 
was  prescribed  by  the  contract:  that  the 
facts  found,  and  especially  this  clause,  show 
that  it  proved  equal  to  the  required  test; 
that  the  subsequent  annulling  of  the  contract 
by  the  Chief  of  Ordnance,  witli  the  approval 
of  the  Secretary  of  War  "was  not  made  and 
taken  in  good  faith,  but  imder  a  mistake  so 
gross  as  to  justify  an  inference  of  bad 
faith;"  and  that,  therefore,  the  claimants  are 
entitled  to  recover  the  damages  prayed  for. 

If  this  expression,  so  much  relied  upon, 
stood  as  the  unqualified  conclusion  of  the 
Chief  of  Ordnance  and  had  been  approved  by 
the  Secretary  of  W^ar,  the  interpretation 
claimed   for   it   might   be   justified,    but   the 
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contextual  setting  of  the  clause  shows  clear- 
ly that  in  the  opinion  of  the  Chief  of  Ord- 
nance "defects  (had)  developed  in  the  test," 
which  could  be  remedied  only  if  certain  mod- 
ifications were  made  in  the  manufacture  of 
both  the  gun  and  carriage,  and  that  his 
understanding  when  making  the  report  was 
that  the  claimants  concurred  in  this  con- 
clusion and  willingly  agreed  to  conform  to  it. 

The  clause  of  the  report  so  emphasized  is 
the  expression  of  a  soldier,  not  of  a  technical 
lawyer,  and  the  paragraph  of  the  report  in 
which  it  is  found,  taken  altogether,  conveys 
to  us  the  conviction  that  the  Cliief  of  Ord- 
nance, while  concluding  that  the  gun  was 
defective  in  design  and  construction,  never- 
theless believed  that  it  contained  elements 
ot  invention  which,  modified  and  improved, 
would  make  of  it  a  weapon  of  value  to  his 
country  and  that  he  was  eager  to  lend  official 
assistance  to  its  further  development,  which 
he  believed  tlie  claimants  were  equally  eager 
to  receive  and  profit  by.  In  the  interpreta- 
tion most  favorable  [618]  to  the  claimants 
the  report  is  an  acceptance  conditioned  upon 
developments  and  improvement  of  the  gun 
which  the  Chief  of  Ordnance  thought  possible, 
but  which  conditions,  as  we  shall  see,  the 
claimants,  perhaps  because  of  less  confidence 
in  their  invention,  never  attempted  to  satisfy. 
',  On  January  31,  1900,  this  report  of  the 
Chief  of  Ordnance  was  approved  by  the  Sec- 
retary of  War,  and  a  week  later  the  decision 
and  recommendation  thus  approved  were 
communicated  to  the  claimants. 

But,  instead  of  the  co<5peration  which  the 
Chief  of  Ordnance  thought  lissured,  the  Gov- 
ernment next  heard  from'  the  claimants 
through  lawyers  and  then  through  a  letter 
from  the  claimants  themselves,  asking  the 
Secretary  of  War  to  suspend  further  action 
until  argument  could  be  heard,  and  stating 
that  "they  had  not  as  yet  assented  to  any 
modification  of  the  gun  and  carriage." 

The  Secretary  of  War  replied  to  the  law- 
yers that  there  was  no  question  before  him 
open  to  argument,  but  what,  if  any,  reply 
was  made  to  the  letter  of  the  claimants  does 
not  appear. 

However,  long  prior  to  this,  on  May  16, 
1899,  after  the  test  firing  had  been  suspend- 
ed and  three  months  before  it  was  completed, 
it  was  suggested  by  the  Government  to  the 
claimants  that  they  should  furnish  "the 
mathematical  computations  and  engineering 
considerations  upon  which  their  claims  of 
strength  of  construction  and  other  qualities 
of  their  gun  was  based."  No  notice  was 
taken  of  this  suggestion  for  almost  a  year, 
and  not  until  after  claimants  were  officially 
notified  of  the  approval  by  the  Secretary  of 
War  of  the  report  of  the  Chief  of  Ordnance 
of  November  3^  1899.  Thereafter,  on  Feb- 
ruary 17th,  1900,  the  claimants  notified  the 


Chief  of  Ordnance  that  they  had  employed 
two  expert  mathematicians  to  work  out  the 
various  problems  connected  with  the  construc- 
tion of  their  gun,  and  suggesting  that  they 
would  like  to  [619]  have  an  army  "officer  of 
practical  experience  with  artillery"  assigned 
to  cooperate  with  their  selected  experts  and 
that  they  would  compensate  him  for  the 
service.  Two  davs  later  the  Government 
acceded  to  this  and  authorized  a  major  in  the 
army  to  join  in  making  the  computations  as 
suggested  by  the  claimants. 

The  finding  of  the  Court  of  Claims  does  not 
show  that  anything  further  was  done  until, 
on  January  17,  1901,  almost  three  years  after 
this  three  months'  contract  was  to  have  been 
completed,  when,  after  the  claimants  had 
permitted  almost  a  year  to  pass  without 
accepting  the  suggestion  of  the  Government 
that  modifications  ehould  be  made  in  the 
gun  and  carriage  to  cure  the  defects  which 
the  firing  test  had  disclosed,  the  Chief  of 
Ordnance,  with  the  approval  of  the  Secretary 
of  War,  notified  the  claimants  that,  for  fail- 
ure to  deliver  an  acceptable  gun,  their  con- 
tract had  been  declared  null  and  void. 
Against  this  conclusion  the  claimants  pro- 
tested and  appealed  to  the  Secretary  of  War 
for  a  revocation  of  the  annulment  order,  but 
after  hearing  the  claimants  and  their  lawyers 
several  times,  the  Secretary  of  War  refused 
to  revoke  this  order.  • 

A  month  after  the  revocation  order,  the 
experts,  employed  almost  a  year  before  by 
the  claimants,  rendered  to  their  employers 
a  report  on  the  technical  problems  connected 
with  the  construction  of  the  gun,  which  the 
Government  had  called  for  almost  two  years 
before.  This  report  the  Court  of  Claims  finds 
was  "upon  the  whole,  favorable  to  the  style 
of  construction  of  the  gun;  but  defects  of 
construction  were  pointed  out  and  remedies 
therefor  suggested  in  the  way  of  modifica- 
tions in  the  construction." 

This  discussion  of  the  findings  of  fact  by 
the  Court  of  Claims  leads  us  unhesitatingly 
to  the  conclusion  that  the  claim  that  the 
Secretary  of  War  and  the  Chief  of  Ordnance 
acted  in  bad  faith  or  under  a  gross  mistake 
is  wholly  [620]  unfounded  and  gratuitous; 
that,  on  the  contrary,  they  dealt  candidly, 
generously,  even  helpfully,  with  the  claimants 
and  that  the  annullment  of  the  contract 
under  the  circumstances  was  abundantly 
justified.  The  cause  of  the  misfortune,  which 
the  claimants  undoubtedly  suffered,  is  not  to 
be  found  in  their  treatment  by  the  officials 
of  the  War  Department  but  in  their  own  re- 
fusal,  from  whatever  cauee,  to  accept  the 
encouraging  suggestion  of  the  Chief  of  Ord- 
nance that  the  Department  was  willing,  by 
generous  dealing  and  cooperation,  to  assist 
them  in  carrying  forward  their  experimental 
gun  to  a  successful  development. 
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The  claims  made  in  argument  that  by 
rarions  delays  on  its  part  the  Government,  in 
some  indefinite  way,  waived  its  right  to 
annul  the  contract,  and  that  this  right  to 
annul  was  suspended  until  report  should  be 
made  on  the  technical  problems  involved, 
by  the  experts  selected  by  the  claimants,  it 
i^  true  with  the  cooperation  of  the  Govern- 
ment, but  almost  a  year  before,  cannot  be 
tseriouslj  considered.  In  the  matter  of  delays 
the  claimants  were  as  much  at  fault  and 
more,  than  the  Government,  and  the  delay  of 
the  technical  report  for  almost  a  year  was 
reasonable  ground  for  assuming  that  no  re- 
port was  likely  to  be  made,  or  that  if  made 
it  would  not  be  favorable  to  the  acceptance 
of  the  gun,  which  last,  as  we  h^ve  seen,  is 
i»hown  by  the  finding  of  facts  by  the  Court 
of  Claims,  to  have  proved  to  be  the  case. 

The  judgment  of  the  Court  of  Claims  must 
be 

AfBrmed* 


NOTE. 

Rielita  witJk  Respeet  to  Amralment, 
Suspension  or  Modification  of,  or 
Additional  Compensation  nnder,  Oon- 
traet  iritli  United  States  Govern- 
nent. 

Annulment : 

Generally,  5. 
Notice   of  Annulment,   7. 
Measure  of  Recovery  against  Contractor, 
8. 
Suspension,  12. 
Modification,  13. 
Additional  Compensation : 

Right  to  Compensation  for  Extra  Work 
Generally : 
Necessity  for  Agreement  or  Order : 
In  General,  14. 

Work  Voluntarily  Done  by  Con- 
tractor,  15 
Ratification  of  Work  by  Govern- 
ment,   16. 
^  Necessity    of    Notice    of   Intent    to 
Claim,  17. 
Receipt  of  Payment  under  Contract 

as  Estoppel,  17. 
Recovery  under  Special  Act,  19. 
I/imitation  of  Action,  20. 
Set-off  and  Recoupment,   20. 
What  Constitutes  Extra  Work  for  Which 
Compensation  INlay  Be  Had: 
In  General,  21. 

Work  Necessitated  by  Fault  of  Con- 
tractor : 
In  General,  21. 

Effect  of  Decision  of  Officer  in 
Charge,    23. 
Work  Necessitated  by  Fault  of  Gov- 
ernment,   25. 


Construction  of  Contract  as  te  Work 

Contemplated : 
Work  Held  Not  within  Purview 

Contract,  28. 
Work  Held  within   Purview  of 

of  Contract,  20. 


AnnulmenU 

Gbneballt. 

Where  a  power  of  annulment  in  a  contract 
with  the  federal  government  is  exercised  by 
the  officer  to  whom  it  is  given,  it  does  not 
operate  ab  initio,  but  affects  the  rights  of  the 
parties  only  as  to  the  subsequent  power  of 
performance.  Whatever  rights  the  contrac- 
tor has,  which  in  their  nature  are  consummate, 
are  preserved  to  him  notwithstanding  the 
annulment.  Mann's  Case,  3  Ct.  CI.  404; 
Kennedy  v.  U.  S.  24  Ct.  CI.  122.  So  in  the 
ease  first  cited  it  was  held  that  an  order  of 
the  secretary  of  war  to  the  quartermaster 
general  "to  suspend  the  making  of  any  new 
contracts  for"  certain  articles,  did  not  annul 
a  contract  made  under  the  direct  authority 
of  the  secretary  of  war  through  the  depart- 
ment of  the  quartermaster  general  for  those 
articles,  which  contract  was  already  complete 
and  consummate.  In  U.  S.  v.  California 
Bridge,  etc.  Co.  246  U.  8.  337,  38  S.  Ct.  91, 
it  was  found  by  the  lower  court  that  the 
president  of  the  contracting  company  visited 
the  place  before  the  contract  was  signed  and 
was  authoritatively  informed  that  "the  site 
of  the  structure  was  not  definite,"  and  that 
"the  location  was  liable  to  be  changed  to 
some  other  place  within  the  limits  of  the 
navy  yard."  After  the  contract  was  signed, 
the  company,  for  various  reasons,  some  with 
and  some  without  merit,  delayed  in  going 
forward  with  the  work,  with  the  result  that 
after  much  discussion  the  government  de- 
clared the  contract  to  be  void  under  an  option 
reserved  therein  and  gave  notice  to  the  com- 
pany that  the  work  would  be  completed  at 
its  expense.  It  was  held  that  this  action  by 
the  government,  taken  on  the  recommendation 
of  a  board  of  three  naval  officers,  was  en* 
tirely  justified. 

In  the  reported  case  it  appeared  that  the 
government  entered  into  a  contract  for  the 
manufacture  of  twenty-five  wire-w^ound  rapid 
fire  guns  of  five  inch  caliber,  and  the  same 
,  number  of  six  inch  caliber,  which  contract 
contemplated  the  making  and  testing  of  a 
"type  gun"  of  each  caliber.  The  five  inch 
type  was  reported  as  not  being  "deemed  as 
s&tisfactory  a  gun  as  is  desirable  for  the 
service."  After  the  manufacturer  had  per- 
mitted almost  a  year  to  pass  without  accept- 
ing the  siigpfestion  of  the  government  that 
modifications  should  be  made  in  the  gun  and 
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carriage  to  cure  the  defects  which  the  firing 
test  had  disclosed,  the  chief  of  ordnance, 
with  the  approval  of  the  secretary  of  war, 
notified  the  claimants  that,  for  failure  to 
deliver  an  acceptable  gun,  their  contract  had 
been  declared  null  and  void.  It  is  held  that 
tlie  annulment  was  justified. 

It  has  been  held  that  where  work  under 
a  contract  was  under  suspension  .by  reason  of 
freezing  weather  and  the  admonition  of  the 
engineer  in  charge  at  the  time  the  contract 
was  annulled,  the  question  whether  the  con- 
tractor had  failed  to  prosecute  the  work 
faithfully  and  diligently  in  accordance  with 
the  specifications  and  requirements  of  the 
extended  contract  had  not  arisen,  and  the 
annulment  of  the  contract  by  the  engineer  in 
charge,  based  on  an  assumption  that  the 
contractor  had  so  failed,  was  so  capricious, 
unwarranted,  and  erroneous  as  to  imply  bad 
faith  on  his  part,  which  worked  a  hardship 
on  and  a  loss  to  the  contractor,  who  stood 
ready  to  comply  with  the  contract  and  com- 
plete it  within  the  extended  period,  as  the 
officer  had  been  advised.  Savage  Constr.  Co. 
V.  U.  S.  47  Ct.  CI.  298. 

In  Collins  v.  U.  S.  34  Ct.  CI.  294,  35  Ct. 
CI.  122  it  appeared  that  a  contract  for  the 
excavation  of  a  canal  lock  pit  gave  the 
engineer  in  charge  the  right  to  locate  tlie 
position  and  determine  the  dimensions  of  all 
necessary  wells,  reservoirs,  and  draining 
ditches.  By  the  contract  the  United  States 
ao^reed  to  do  the  pumping  required  to  free 
the  lock  pit  from  water,  and  for  this  purpose 
the  engineer  was  to  locate  the  wells  and 
determine  the  dimensions  of  these  wells  and 
all  reservoirs  and  draining  ditches.  It  then 
became  the  duty  of  the  contractors  to  ex- 
cavate them.  Tho.  engineer  neglected  or 
refused  to  locate  more  than  one  well  and  that 
one  was  located  more  than  three  hundred  feet 
east  of  the  east  end  of  the  pit.  The  water 
came  from  a  direction  nearly  opposite  and, 
flowing  in  on  the  excavation  as  the  earth  was 
taken  out,  the  engineer  was  asked  to  free  the 
work  from  the  water  as  provided  by  the  con- 
tract. For  soma  inexplicable  reason  the 
officer  demanded  of  the  contractors  the  con- 
struction of  a  drainage  ditch  the  entire  length 
of  the  pit  to  the  pumping  station,  three  hun- 
dred feet  beyond.  This  the  contractors  refused 
to  do,  because  compliance  with  the  order  in- 
volved the  constniction  of  a  ditch  some  fifty 
feet  deep  most  of  the  distance  (about  half 
of  it  through  rock)  which,  when  dug,  could 
not  be  kept  free  and  open  in  the  narrow  space 
in  which  blasting  was  necessary  to  make 
progress  in  excavating  the  rock  in  the  pit 
and  because  of  the  impossibility  of  preventing 
the  water  in  the  drain  from  freezing  in  cold 
weatlicr,  and  also  because  the  construction  of 
such  ditoh  at  the  time  the  order  was  given 
would  have  disorganized  the  entire  system  of 


tracks  then  in  place  for  use  in  the  work  of 
excavation.  It  would  also  have  necessitated 
the  gathering  and  employment  of  a  much 
larger  force,  and  the  construction  of  the 
ditch,  with  the  attendant  difficulties  incident 
to  the  collection  of  additional  help,  would 
have  taken  as  much  time  as  that  necessary 
to  be  taken  in  excavating  the  pit  itself  in  the 
then  condition  of  affairs.  The  engineer  refus- 
ing to  withdraw  or  modify  his  order  and 
neglecting  to  keep  the  pit  free  from  water, 
the  plaintiffs  were  compelled  to  establish 
intermediate  pumping  stations  and  put  in 
steam  pumping  apparatus  of  their  own,  and 
keep  the  pit  dry  with  their  own  labor  to 
enable  them  to  proceed  with  the  excavation  of 
the  material  agreed  to  be  taken  out.  It  was 
held  that  'under  the  terms  of  the  contract 
the  engineer  officer  could  not  exercise  an 
arbitrary  discretion  to  the  prejudice  of  the 
contractors  in  his  decision  as  to  what  was 
''necessary,"  and  that  his  action  in  locating 
but  one  well  at  a  point  substantially  inac- 
cessible and  at  a  place  which  imposed  great 
and  unnecessary  burdens  upon  the  contractors 
was  a  practical  annulment  of  that  provision 
of  the  contract  which  required  him  to  locate 
the  necessary  number  of  wells  to  keep  the 
pits  dry  and  thereby  enable  the  work  to  pro- 
ceed to  completion. 

Where  the  officer  in  charge  of  certain  work 
misconstrued  the  instructions  of  his  superior, 
and,  contrary  to  the  express  terms  of  the 
contract  notified  the  contractor  to  deliver 
brush  either  below  or  above  a  certain  place, 
instead  of  above  it,  as  his  contract  provided, 
it  was  held  that  the  mistake  of  the  officer  did 
not  relieve  the  contractor  from  complying 
with  the  terms  of  his  contract,  and  the  supe- 
rior was  entitled  to  declare  the  contract  for- 
feited by  reason  of  the  contractor's  failure 
to  furnish  brush  above  the  specified  point  and 
ti»  deduct  the  difference  between  the  price  of 
brush  bought  in  the  open  market  an.d  the 
contract  price  from  the  amount  due  the 
contractor  on  another  similar  contract. 
Brant  v.  U.  S.  46  Ct.  CI.  409. 

In  Ball  Engineering  Co.  v.  White,  212  Fed. 
1009,  there  was  involved  a  contract  for  the 
construction  of  a  lock  and  dam  in  a  river 
which  contained  the  following  provision: 
"In  case  of  the  annulment  of  this  contract  as 
conditionally  provided  for  in  the  form  of 
contract  adopted  and  in  use  by  the  engineer- 
ing department  of  the  army,  the  United 
States  shall  have  the  right  to  take  possession 
of,  wherever  they  may  be,  and  to  retain  all 
materials,  tools,  buildings,  tramways,  cars, 
etc.,  or  any  part  or  parts  of  same  prepared 
for  use  or  in  use  in  the  prosecution  of  tlic 
work,  together  with  any  or  all  leases,  righla 
of  way  or  quarry  privileges,  under  purchase. 
at  a  valuation  to  be  determined  by  the 
engineer  officer  in  charge."    It  was  held  that 
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this  paragraph  did  not,  as  a  matter  of  law, 
authorize  the  United  States  to  purchase  mate- 
rials, tools,  etc.,  belonging  to  a  third  person, 
in  the  absence  of  the  assent  of  the  owner  to 
the  provisions  of  the  paragraph.  Nor,  it  was 
held,  did  the  paragraph  in  question  authorize 
the  United  States  to  retain  materials,  tools, 
etc.,  whether  the  property  of  the  contractor 
or  of  other  persons  on  payment  of  a  rental 
value  to  be  determined  by  the  engineer  officer 
in  charge,  instead  of  a  taking  under  purchase. 
In  the  case  of  In  re  Stoever,  127  Fed.  394, 
it  appeared  that  a  contract  to  furnish  paper 
for  the  postoffice  department  expressly  stip* 
ulatcd  that  the  contract  might  be  annulled 
by  the  postmaster  general  for  any  failure,  in 
his  opinion,  of  the  contractor  "to  do  and 
perform  any  of  the  covenants,  agreements,  or 
stipulations  herein  covenanted,  agreed,  and 
stipulated  to  be  done  or  performed  by  the 
said  parties  of  the  second  part."  It  further 
provided  that  "the  said  parties  of  the  second 
part  further  expressly  agree  that  the  ter- 
mination of  said  contract  as  aforesaid,  or 
anything  done  by  the  postmaster  general 
in  pursuance  of  the  stipulation,  shall  not 
affect  or  impair  any  right  or  claim  of  the 
I'nited  States  to  indebtedness  or  damages  for 
the  breach  of  any  of  the  covenants  of  the 
cfintract  by  the  parties  of  the  second  part." 
It  was  held  that  bankruptcy  proceedings 
against  the  contractor  did  not  affect  the 
^vernment's  right  under  the  contract  to 
have  the  paper  at  the  rates  agreed  on,  or  to 
Imy  the  paper  in  the  market  and  charge  the 
difference  to  him.  See  also  Sparhawk  v. 
U.  S.  134  Fed.  720,  arising  on  the  same 
contract. 

Notice  of  Annulment. 

In  a  case  involving  a  contract  for  hauling 
it  appeared  that  the  contract  provided  that 
in  case  the  contractor  failed  to  supply  the 
number  of  wagons,  teams,  and  necessary 
equipment  required  for  the  successful  and 
economical  prosecution  of  the  work,  the  gov- 
ernment should  have  the  right  to  hire  such 
additional  wagons,  teams,  drivers,  and  equip- 
ment- as  -might  be  necessary,  and  to  deduct 
whatever  additional  cost  over  the  contract 
price  there  might  be  from  any  amount  due 
the  contractor.  It  was  nowhere  provided 
that  the  government  should  have  the  author- 
ity to  cancel  or  annul  the  agreement  or 
contract.  The  court  held  that  the  govem- 
irent  could  not  annul  the  contract  without 
notice;  that  only  where  the  contractor  failed 
to  furnish  the  necessarv  number  of  teams 
provided  by  the  contract  could  the  govern- 
ment act,  and  only  after  giving  the  contractor 
reasonable  notice  could  it  proceed  to  hire 
the  additional  wagons,  teams,  etc.,  necessary 
to  complete  the  work,  and  charge  the  addi- 
tional cost,  if  any,  to  the  contractor.  Gilles- 
pie V.  U.  S.  47  Ct.  CI.  167. 


In  King  v.  U.  S.  37  Ct.  CI.  428,  it  appeared 
that  a  contract  for  the  construction  of  a 
levee  contained  the  usual  forfeiture  clause 
of  government  contracts,  to  wit,  that  if,  in 
the  judgment  of  the  engineer  in  charge,  the 
contractor  should  fail  to  prosecute  the  work 
faithfully  and  diligently,  the  engineer  in 
charge,  with  the  sanction  of  the  chief  of 
engineers,  might  annul  the  contract  by  giving 
notice  in  writing  to  that  effect  to  the  con- 
tractor. It  also  contained  another  provision 
that  "if  it  shall  become  evident  to  the  en- 
gineer in  charge  that  the  work  is  not  being 
prosecuted  with  due  diligence  and  will  not 
be  completed  in  the  contract  time,  he,  the 
engineer  in  charge,  shall  have  powor  to 
.employ  such  additional  labor  as  may  seem 
essential  to  secure  the  completion  of  the 
work  in  the  contract  time,  deducting  the 
total  cost,  of  the  same  from  any  moneys  due 
or  to  become  due  to  the  contractor.'  The 
court  held  that  this  last  provision  was  for  the 
benefit  of  both  parties ;  that  on  the  part  of  the 
contractor  it  saved  him  from  the  penalties 
of  forfeiture,  and  on  the  part  of  the  govern- 
ment, it  saved  it  from  the  inconvenience  and 
delay  and  expense  of  reletting  the  contract 
work.  It  enabled  the  government  to  supple- 
ment the  contractor's  price  by  such  an 
additional  price  as  its  engineer  might  deem 
advisable,  and  if  the  wages  paid  were  the 
same  which  the  contractor  would  have  paid, 
it  helped  the  contractor  toward  completion 
of  his  work  without  putting  him  to  additional 
cost.  But  the  court  held  that  this  provision 
was  antagonistic  to  the  prior  provision,  and 
that  if  the  engineer  in  charge  elected  to  pro- 
ceed under  this  provision,  he  could  not,  until 
the  period  of  notice  had  expired,  resort  to 
the  provision  for  annulment,  and  such  action 
by  the  engineer  was  equivalent  to  a  notice 
that  while  that  condition  of  affairs  lasted 
he  would  not  annul  the  contract.  So  the 
court  held  that  the  hiring  of  the  contractor's 
men  and  teams  by  the  engineer  at  a  higher 
rate  of  pay  was  a  manifest  interference  with 
the  contractor's  work  by  the  government, 
tending  to  hinder  and  delay  him  and  increase 
his  expenses,  and  that  government  could  not 
thus  prevent  him  from  performing  and  then 
annul  the  contract  because  he  had  not  per- 
formed it. 

In  Kennedy  v.  U.  S.  24  Ct.  CI.  122,  it 
appeared  that  two  contracts  for  the  con- 
struction of  levees  contained  the  following 
provision:  "If  in  any  event  the  party  of 
the  second  part  shall  delay  or  fail  to  com- 
mence with  Hie  delivery  of  the  material  or 
performance  of  tlie  work  on  the  day  specified 
herein,  or  shall,  in  the  judgment  of  the 
engineer  in  charge,  fail  to  prosecute  faithfully 
and  diligently  the  work  in  accordance  with 
the  specifications  and  requirements  of  this 
contract,  then,  in  either  case,  the  party  of 
the  first  part  or  his  successor,  legally  ap- 
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pointed,  shall  have  power,  with  the  sanction 
of  the  chief  of  engineers,  to  annul  this  con- 
tract by  giving  notice  in  writing  to  that 
effect  to  the  party  (or  parties,  or  either  of 
them )  of  the  second  part."  The  agent  of  the 
United  States  notified  the  contractor  orally 
in  person  of  the  annulment  of  the  contracts 
by  reason  of  his  failure  to  complete  the  work 
within  the  time  limited  by  the  last  extension 
of  time  granted  him.  It  also  appeared  that 
the  contractor  made  no  objection  to  the 
form  in  which  the  forfeiture  was  declared,  but 
simply  protested  against  the  forfeiture  as 
being  unauthorized.  The  court  held  that, 
conceding  that  the  agreements  were  not  an- 
nulled in  strict  accordance  with  the  terms  of 
the  instruments,  yet  the  contractor  not  hav- 
ing objected  to  the  want  of  a  written  notice, 
and  having  submitted  to  the  fact  of  annul- 
ment by  the  abandonment  of  the  work 
(though  denying  the  right  of  the  government 
to  annul  the  contracts  because  of  tlie  absence 
of  the  conditions  on  which  that  right  was 
predicated)  the  act  of  the  parties  must  be 
regarded  as  equivalent  to  the  exercise  of  the 
power  of  annulment  in  strict  accordance 
with  the  terms  of  the  agreement. 

Heasubb  of  Recoveby  against  Contbacttob. 

Whether  work  is  suspended  under  a  con- 
tract or  the  contract  is  annulled,  the  rights 
of  the  government  are  the  same  with  respect 
to  its  counterclaim  for  the  actual  damages 
sustained  on  account  of  defective  work  per- 
formed by  the  contractors.  The  reasonable 
damages  sustained  by  it  for  the  necessary 
work  and  labor  performed  and  for  the  mate- 
rials furnished  in  the  completion  of  the 
defective  work  are  proper  charges  against  the 
contractors;  and  to  that  extent  should  be 
recouped  against  any  sum  found  to  be  due 
for  the  work  performed  by  them  under  their 
contracts.  Beckwith  v.  U.  S.  38  Ct.  CI.  295; 
U.  S.  v.  Grojean,  184  Fed.  593,  106  C.  C.  A. 
573. 

The  cost  of  inspection  during  the  period  of 
tlie  extension  of  a  contract  is  properly  charge- 
able against  the  contractor,  where  the  ex- 
tension of  the  contract  in  accordance  there- 
with was  on  the  condition  that  all  the 
increased  cost  to  the  United  States  during  the 
delay  should  be  deducted  from  any  payments 
due  or  to  become  due  the  contractor;  and 
where  no  part  thereof  appeared  to  have  been 
incurred  subsequent  to  the  annulment  of  the 
contract,  the  government  was  entitled  to 
recover  the  same  on  its  counterclaim.  Savage 
Constr.  Co.  v.  U.  S.  47  Ct.  CI.  298.  Where 
a  contract  provides  that  in  case  of  annulment 
tlio  contractors  shall  be  cliarged  with  the 
extra  cost,  if  any,  of  materials  and  labor, 
and  all  other  extra  expenses,  if  any,  over  and 
above  the  contract  price  included  in  the 
completion  of  the  work,  all  charges  are  extra 


expenses  which  would  not  have  been  incurred 
had  the  contractors  complied  with  their  con- 
tract. McLaughlin  v.  U.  8.  36  Ct.  CI.  138, 
87  Ct.  CI.  160. 

In  U.  S.  V.  O'Brien,  220  U.  S.  321,  31 
S.  Ct.  406,  66  U.  S.  (L.  ed.)  481,  afirminff 
163  Fed.  1022,  89  C.  C.  A.  664,  it  appeared 
that  in  the  standard  form  of  contract  for 
dredging  used  by  the  war  department  (form 
19)  are  two  clauses  which  may  be  described, 
for  purposes  of  reference,  as  clauses  A  and 
B.  In  clause  A,  it  is  expressly  provided  that 
if  the  contractor  ''fail  to  commence  with  the 
performance  of  the  work  on  the  day  specified 
herein,  or  shall,  in  the  judgment  of  the 
engineer  in  charge,  fail  to  prosecute  faithfully 
and  diligently  the  work  in  accordance  with 
the  specifications  and  requirements  of  thi» 
contract,  then,  in  either  case,  the  party  of 
the  first  part,  or  his  successor  legally  ap- 
pointed, shall  have  power,  with  the  sanction 
of  the  chief  of  engineers,  to  annul  this  con- 
tract by  giving  notice  in  writing  to  that 
effect  .  .  .  and  upon  the  giving  of  such, 
notice,  all  money  or  reserve  percentage  due 
or  to  become  due  ...  by  reason  of  this 
contract  shall  be  and  become  forfeited  to  the 
United  States.  .  .  ."  The  engineer  in 
charge  is  thereupon  authorized,  if  an  imme- 
diate performance  of  the  work  "be,  in  his 
opinion,  required  by  the  public  exigency,  to 
proceed  to  provide  for  the  same"  as  prescribed 
in  section  3709  of  the  Hevised  Statutes  (8 
Fed.  St.  Ann.  [2d  ed.l  336).  Following 
clause  A  are  three  other  clauses  dealing  with 
clianges  in  the  work,  cost  of  extra  work  and 
liabilities  for  labor  and  material  furnished. 
Then  comes  clause  Bj  which  reads  as  follows: 
"It  is  further  understood  and  agreed  that  in 
ca«e  of  failure  on  the  part  of  the  party  of 
the  second  part  to  complete  this  contract  as 
specified  and  agreed  upon,  that  all  sums  due 
and  percentage  retained,  shall  thereby  be 
forfeited  to  the  United  States,  and  that  the 
said  United  States  shall  also  have  the  right 
to  recover  any  or  all  damages  due  to  such 
failure  in  excess  of  the  sums  so  forfeited  and 
also  to  recover  from  the  party  of  the  second 
part,  as  part  of  said  damages,  whatever  «umft 
may  be  expended  by  the  party  of  the  first  part 
in  completing  the  said  contract,  in  excess  of 
the  price  herein  stipulated  to  be  paid  to  the 
party  of  the  second  part  for  completing  the 
same."  Under  such  a  contract,  to  be  com- 
pleted on  or  before  July  1,  1902,  it  appeared 
that  the  work  was  begun  but  did  not  so  on 
satisfactorily.  On  December  4,  1!>00.  the 
major  of  engineers  in  charge  wrote  to  the 
contractors  and  their  surety,  that  "from 
present  appearances  it  does  not  seem  to  be 
possible  for  the  contractors  to  put  on  other 
dredges  than  the  one  now  supposed  to  be  at 
work,"  stating  what  had  been  done  and  what 
would  have  to  be  done  before  the  time  allowed 
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expired,  and  that  to  do  the  work,  it  would 
nted  three  dredges  on  it  continuously.  The 
letter  proceeded  to  give  the  authorized  warn- 
log  that  "unless  the  contractors  have  on 
work  by  January  1,  1901,  a  sufficient  plant 
to  dredge  at  least  100,000  cubic  yards  per 
month  the  contract  will  be  annulled."  On 
December  31  he  wrote  to  the  defendants  in- 
forming them  that  the  contract  was  annulled. 
The  work  afterwards  was  finished  by  other 
parties,  at  much  increased  cost.  There  was 
no  substantial  ground  in  the  evidence  to 
attribute  the  government's  course  to  anything 
bat  the  fault  of  the  contractors,  which  was 
very  plain,  and  the  only  question  was  what 
liability  they  incurred.  As  to  Mi  is,  the  court 
said:  ''The  sole  material  express  promise 
of  the  contractors  was  to  complete  the  work 
by  July  1,  1902,  If  the  work  was  done  at 
that  dat«  that  promise  was  performed,  no 
matter  how  irregularly  or  with  what  delays 
in  the  earlier  months.  Under  its  terms  the 
United  States  was  not  concerned  with  the 
stages  of  performance,  but  only  with  the 
completed  result.  ...  Its  interest  in  the 
rei^ult,  however,  made  it  reasonable  to  reserve 
the  right  to  employ  some  one  else  if,  when 
time  enough  had  gone  by  to  show  what  was 
likely  to  happen,  it  saw  that  it  probably 
von  Id  not  get  what  it  bargained  for  from 
the  present  hands.  But  it  would  be  a  very 
severe  construction  of  the  contract,  a  con- 
tract, too,  framed  by  the  United  States,  to 
read  the  reservation  of  a  right  to  annul,  for 
want  of  a  diligence  not  otherwise  promised, 
a*  imi>ortlng  a  promise  to  use  such  diligence 
as  should   satisfy   the  judgment   of  the   en- 


time  arrived,  when  competent  persons  still 
might  do  the  job.  The  earlier  clause  under 
which  the  so-called  annulment  took  place 
provides  for  no  such  consequence,  but  only 
for  a  forfeiture  of  reserved  percentages 
and  money  due.  .  .  .  We  may  add  one 
further  observation,  although  it  hardly  is 
material,  in  the  view  that  we  take.  The  ill 
chosen  word  ''annul"  in  the  contract,  repeated 
in  the  notice  to  the  contractors  and  in  the 
complaint,  cannot  be  taken  literally  in  any 
of  them.  It  means  refuse  to  perform  further, 
not  rescind  or  avoid.  .  .  .  For,  if  the 
contract  were  made  naught  by  the  govern- 
ment's election  and  notice,  all  rights  under 
it  would  be  at  an  end,  whereas  it  provides 
in  terms  that  rights  shall  arise  upon  annul- 
ment, which  but  for  this  provision  in  the 
contract  the  government  would  not  have. 
The  suit  is  upon  the  contract,  but  the  United 
States  asks  more  than  in  our  opinion  the 
contract  gives." 

Likewise,  in  U.  S.  v.  McMullen,  222  U.  S. 
460,  32  S.  Ct.  128,  66  U.  S.  (L.  ed.)  269, 
revei'sing  judgment  167  Fed.  460,  93  C.  C.  A. 
96,  an  action  on  a  dredging  contract  contain- 
ing the  provisions  quoted  in  the  preceding 
paragraph,  the  court  said:  "The  next 
argument  that  seems  to  us  to  need  a  word  is 
on  the  effect  of  the  election  of  the  United 
States  to  annul  the  contract,  as  it  was  said. 
The  infelicity  of  the  word  annul  has  been 
adverted  to  and  its  meaning  explained  here- 
tofore. If  notice  had  been  given  before  the 
final  breach  and  abandonment,  it  would  have 
meant  simply  that  the  United  States  would 
proceed  no  further  with  the  contractor  under 


gineer  in  charge.    It  is  one  thing  to  make  the    '  the  contract,  not  that  it  rescinded  or  avoided 


right  to  continue  work  under  the  contract 
depend  upon  his  approval,  another  to  make 
his  disi^atisfaction  with  progress  conclusive 
of  a  breach.  In  this  case  it  was  admitted 
that  there  was  time  enough  left  to  finish  the 
work  under  the  contract  when  the  defendants 
were  turned  off.  It  would  be  a  very  harsh 
measure  to  pronounce  the  contract  broken 
when  but  for  the  prohibition  of  the  United 
^latoa  the  defendants  might  have  done  the 
work  in  time.  The  right  to  terminate  the 
employment  of  the  defendants  coupled  with 
a  provision  for  monthly  payments  based  upon 
the  amount  of  material  removed,  and  there- 
fore of  course  giving  little  pay  for  little  work, 
is  the  protection  expressly  stipulated  by  the 
United  States.  Again,  the  later  paragraph 
that  we  have  quoted,  giving  the  right  to 
recover  expense  of  completing  the  work  in 
excess  of  the  original  price,  gives  that  right 
only  *in  case  of  failure  ...  to  complete 
this  contract  as  specified  and  agreed  upon.' 
On  their  face  these  words  mean  failure  to 
complete  by  July  1,  1902,  not  failure  to 
complete  because  turned  off  by  the  engineer 
in  charge,  a  year  and  six  months  before  that 


it.  .  .  .  At  the  time  when  the  notice  was 
given  it  was  merely  a  ceremony  to  mark  the 
point  of  default  as  a  preliminary  to  employ- 
ing some  one  else.  The  obligations  of  the 
contract,  so  far  as  applicable  to  a  case  of 
default,  remained  in  full  force.  The  United 
States  had  a  right  to  get  some  one  else  to 
complete  the  work  and  to  charge  the  defend- 
ants with  the  reasonable  difference  in  cost. 
Indeed  this  right  was  expressly  stipulated 
in  the  specifications,  if  during  the  progress  of 
the  work  a  board  should  recommend  that  the 
contract  be  'annulled'  on  the  ground  that  it 
would  not  be  completed  in  time.  The  cost  to 
the  United  States  was  the  least  for  which 
it  could  get  the  work  done  under  the  con- 
ditions upon  which  the  government  was  bound 
to  contract,  and  must  be  assumed  to  have 
been  reasonable  in  the  absence  of  any  evi- 
dence to  tlic  contrary." 

In  Stone,  etc.  Co.  v.  U.  S.  234  U.  S.  270, 
34  S.  Ct.  865,  58  U.  S.  (L.  ed.)  1308,  with 
respect  to  a  similar  contract  the  court  said: 
"What  is  the  measure  of  recovery  against 
the  contractor  where  the  gov<!rnment  'annuls* 
the  contract  for  failure  to  commence  the  work 
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upon  a  stipulated  day?  The  right  to  'annul/ 
that  i3,  to  prohibit  the  contractor  from  going 
on  under  the  contract,  is  plainly  conferred 
in  two  distinct  cases  by  clause  A, — first, 
'when  Uie  contractor  fails  to  begin  upon  the 
day  stipulated,  and,  second,  when,  having 
commenced  the  work,  the  contractor  fails,  'in 
the  judgment  of  the  engineer  in  charge  to 
prosecute  the  work  faithfully  and  diligently.' 
In  either  case  the  same  section  specifically 
declares  that  upon  the  giving  of  the  notice 
of  annulment,  'all  money  or  reserve  percent- 
age due  or  to  become  due  to  the  contractor 
.  .  .  shall  be  and  become  forfeited  to  the 
United  States.*  It  is  therefore  obvious  that  if 
the  right  to  annul  this  contract  depends  upon 
clause  A,  the  measure  of  damages  recoverable 
in  this  action  is  limited  by  that  clause  to 
the  forfeiture  of  all  moneys  or  retained  per- 
centages due  or  to  become  due  under  the 
contract.  U.  S.  v.  O'Brien,  supra.  ITiis  is 
plainly  conceded  in  the  brief  of  the  solicitor 
general.  To  escape  confession  of  error  in 
the  judgment  below,  in  so  far  as  the  United 
States  was  permitted  to  recover  the  excess 
cost  of  reletting  the  job,  it  has  been  argued 
that  the  right  to  anniil  the  contract  did  not 
arise  out  of  clause  A,  but  was  'a  right  in- 
herent* in  this  and  every  other  contract  when 
time  is  of  the  essence,  and  that  when  there 
was,  as  in  this  case,  a  breach  of  an  express 
agreement  to  begin  the  work  upon  a  certain 
day,  the  right  to  annul  was  complete;  and 
upon  annulment  the  right  to  recover  all 
actual  damages  followed.  Of  course,  this 
so-called  'inherent  right'  to  annul  a  contract 
with  the  consequent  right  to  recover  all  • 
actual  damages  as  for  a  complete  breach,  are 
rights  supposed  to  arise  not  out  of  any  ex- 
press agreement  but  out  of  the  common  law. 
But  the  assumption  that  aside  from  clause  A 
an  agreement  to  begin  such  a  work  on  a 
particular  day  would  be  such  a  vital  term  of 
the  contract  as  to  justify  the  other  party  in 
an  immediate  annulment  if  the  work  was  not 
so  begun  is  seriously  challenged.  The  vital 
character  of  time  to  the  contract  would  de- 
pend upon  its  nature  and  particular  circum- 
fttanccs.  These  might  be  such  that  time 
would  not  be  of  the  essence  of  the  contract 
at  all.  Any  resort  to  the  contract  here  in- 
volved as  making  time  the  essence  of  the 
agreement  must  include  clause  A,  which  ex- 
pressly determines  the  consequences.  Such 
ail  appeal  to  the  contract  would  naturally 
result  detrimentally  to  the  argument  here 
made,  since  the  contract  while  making  time 
vital  provides  also  for  the  consequence  of  a 
breach  in  that  respect.  The  benefit  and  the 
burden  of  clause  A  must  hang  together. 
.  .  .  The  plain  purpose  was  to  obtain  for 
the  United  States  the  right  to  take  the  con- 
tract from  a  bidder  who  should  break  his 
agreement  at  its  threshold  and  let  the  work 


to  another,  possibly  for  a  better  price.  At 
any  rate  the  right  to  annul  for  a  breach  in 
respect  of  the  time  of  beginning  was  a  val- 
uable right,  and  for  it  the  government  stip- 
ulated and  liquidated  the  damages  in  the 
event  of  its  exercise.  The  contractor  would 
not  only  lose  his  contract,  but  also  would 
forfeit  everything  due  him.  Tlie  agreement 
settled  the  right  and  all  tlie  consequences  of 
its  exercise.  There  is  nothing  in  the  case  of 
U.  S.  V.  O'Brien,  supra,  which  would  justify 
the  limitation  that  the  United  States  would 
now  have  us  place  upon  this  plain  provision  of 
the  contract.  The  contract  in  that  case  was  a 
dredging  contract.  The  work  was  to  begin  on 
a  day  named  and  be  completed  on  another. 
The  contract  was  according  to  form  19  and 
included  the  two  clauses,  A  and  B,  above  set 
out.  The  work  was  begun  on  time.  The 
first  member  of  clause  A  was  therefore  elimi- 
nated from  any  consideration.  The  dredging 
did  not  progress  to  the  satisfaction  of  the 
engineer  in  charge  who  elected  to  stop  the 
contractor  from  going  on,  when,  confessedly, 
time  enough  remained  to  complete  the  work 
within  contract  time.  Tlie  United  States, 
under  these  circumstances,  sought  to  recover 
the  excess  cost  of  completing  the  work,  but 
this  court  held  that  such  excess  cost  could 
only  be  recovered  under  clause  B  for  a  failure 
to  complete  according  to  the  terms  of  the 
agreement.  Tliere  had  been  no  breach  df 
the  agreement,  as  time  remained  to  finish  the 
work  had  the  contractor  not  been  prohibited 
from  going  on  because  the  engineer  in  charge 
was  not  satisfied  with  the  progress  of  the 
job.  But  the  right  to  annul  for  the  latter 
reason  was  a  right  conferred  by  clause  A, 
with  the  damages  limited  as  therein  provided. 
The  United  States  was  precluded  from  the 
rule  of  damages  prescribed  by  clause  B,  and 
being  forced  to  justify  under  clause  A  wa? 
held  bound  by  the  limitation  of  that  clause. 
The  right  to  annul  is  expressly  conferred  by 
clause  A  for  a  failure  to  begin  on  the  stip- 
ulated day.  The  United  States  resorted  to 
that  clause  for  its  authority  and  pursued  the 
procedure  therein  pointed  out.  It  is  plainly 
bound  by  the  limitation  of  damages  therein 
prescribed." 

In  Farrellv  v.  U.  S.  159  Fed.  671,  86  C.  C. 
A.  539,  it  was  said:  "It  will  be  seen  that, 
in  the  event  of  a  'failure  to  complete  the 
contract  as  specified  and  agreed  upon,'  all 
sums  due  and  percentage  retained  are  for- 
feited, and  the  United  States  is  also  entitled 
to  recover  all  damages  in  excess  of  such 
forfeiture  due  to  such  failure,  including  the 
excess  cost  of  completion.  Inasmuch  as  a 
stated  time  is  given  for  completion,  it  would 
not  ordinarily  be  possible  to  declare  that 
there  had  been  a  failure  to  complete,  until 
the  time  given  for  such  completion  had. 
elapsed.      It    might    frequently    cause    great 
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embarrassment  to  the  government  if  it  should 
be  required  to  wait  till  the  day  when  the 
breach  was  complete,  especially  when  the 
conduct  of  the  contractor  and  the  manner 
in  which  he  was  prosecuting  the  work  in- 
dicated that  he  would  not  complete  it  on  the 
day  named.  In  order,  therefore,  to  provide 
for  such  a  contingency,  the  annulment  clause 
was  inserted,  giving  to  the  engineer  officer 
the  right  to  terminate  the  contract  in  advance 
of  the  time  allowed  for  its  fulfilment,  when- 
ever in  his  judgment  the  contractor  may 
fail  to  prosecute  the  work  faithfully  and 
diligently.  This  clause,  while  no  doubt  neces- 
sary, is  a  drastic  one.  It  allows  the  govern- 
ment to  terminate  the  contract  although — 
as  was  the  case  here — the  contractor  could 
easily  have  fully  completed  the  work  in  the 
time  yet  left,  had  he  mended  his  ways  and 
been  allowed  to  continue.  Moreover,  while 
in  one  sense  it  may  be  said  that  a  contractor 
^ho  fails  to  prosecute  the  work  faithfully 
and  diligently  for  part  of  the  time  allowed 
him  is  not  doing  what  the  contract  impliedly 
requires  him  to  do,  nevertheless,  where  there 
U  no  clause  in  the  contract  directing  that 
he  shall  perform  some  specified  part  of  the 
work  within  some  specified  time*,  or  even  that 
he  shall  do  some  work  each  month,  it  can 
hardly  be  said  that  he  has  broken  the  con« 
tract  just  because  he  has  been  so  slothful 
during  the  first  half  of  the  period  allowed 
him  that  he  will  have  to  be  very  much  more 
dili;"»nt  during  the  remainder  of  the  period, 
in  order  to  fully  complete  the  work  on  time. 
Since  this  clause  is  thus  drastic,  and  permits 
the  government  to  terniintte  the  contract 
while  the  contractor  is  still  able  to  complete, 
and  by  such  completion  avoid  a  breach  of  its 
provisions,  it  might  be  expected  that  the 
damages  to  be  assessed  against  him  would 
not  be  BO  heavy  as  those  provided  for  when 
he  has  actually  failed  to  complete  the  con- 
tract as  specified  within  the  time  allowed. 
Reference  to  the  clause  shows  that  it  con- 
tains no  words  calling  for  damages  arising 
from  excess  cost  of  completion.  It  reads 
merely:  Upon  annulment  'all  money  or 
reserved  percentage  due  or  to  become  due  to 
the  party  or  parties  of  the  second  part  by 
leason  of  this  contract  shall  be  and  become 
forfeited  to  the  United  States.'  It  is  assigned 
as  error  that  the  judgment  entered  against 
plpJntiffs  in  error  included  damages  arising 
from  excess  cost  of  completion,  and  in  the 
opinion  of  a  majority  of  the  court  the  point 
i^  well  taken.  The  general  provision  in  the 
later  clause  for  forfeiture  and  damages  *in 
pase  of  failure  to  complete  as  specified  and 
'greed  upon'  does  not  apply  because  on  Jan- 
nary,  1901, — a  year  and  a  half  before  the 
expiration  of  the  time  limited — there  had 
Eot  been  a  'failure  to  complete,'  and  because 
the  annulment  clause  does  not  refer  to  the 


later  provision,  but  provides  its  own  punish- 
ment for  the  negligent  contractor,  viz., 
exclusion  from  the  work  and  forfeiture  of 
all  sums  due  him.  If  the  rule  for  assessing 
damages  were  to  be  found  in  the  general 
clause,  it  is  difficult  to  understand  why  the 
draftsman  dealt  with  that  subject  in  the 
annulment  clause.  Being  a  form  prepared 
by  the  party  of  the  first  part,  and  in  the 
preparation  of  which  the  contractor  took  no 
part,  any  ambiguities  in  its  language  are  to 
be  construed  against  the  party  preparing  it. 
But  we  find  no  ambiguity.  The  expressed 
intention  is  that  exclusion  and  forfeiture  of 
all  money  due  him  is  the  penalty  which  a 
negligent  contractor  must  pay  when  his  con- 
tract is  annulled.  ...  It  is  further 
contended  that  the  reference  in  the  annulment 
clause  to  section  3709  of  the  Revised  Statutes 
'inevitably  implies*  a  right  to  general  dam- 
ages beyond  those  stipulated  for  in  such 
clause.  We  are  unable  to  concur  in  this 
proposition.  The  reference  to  section  3709 
may  be  sufficiently  accounted  for  on  the 
theory  that  the  contractor  is  thus  forewarned 
that  in  case  of  annulment  he  must  leave  the 
work  at  once,  because  his  successor  may  be 
selected  and  sent  there  without  the  delay 
resulting  from  readvertisement.  Moreover, 
where  the  context  specifically  describes  the 
consequences  to  the  contractor,  implication 
must  be  of  the  clearest  to  warrant  any  addi- 
tion to  the  enumeration.  In  the  views  above 
expressed  as  to  the  construction  of  the  con- 
tract only  a  majority  of  the  court  concur. 
It  is  not  disputed  that  at  the  time  of  annul- 
ment the  government  had  not  paid  the 
monthly  estimates  for  work  done  in  Septem- 
ber and  October  (no  work  was  done  in 
November).  Without  discussing  the  question 
whether  or  not  these  failures  of  the  govern- 
ment to  carry  out  tlie  terms  of  the  contract 
were  justified  by  prior  default  of  the  con- 
tractors, the  point  here  raised  may  be  dis- 
posed of  by  the  statement  that  the  contractors 
at  no  time  elected  to  treat  any  such  failure 
as  a  breach.  They  did  not  even  notify  the 
engineer  officer  that  without  payment  they 
would  be  unable  to  proceed  with  the  work. 
Tliey  chose,  as  they  had  a  right  to  do,  to  con- 
tinue work  after  the  nonpayments  directly  up 
to  January  1,  1901,  thus  continuing  the 
burden  as  well  a«  the  benefit  of  such  further 
performance,  and  disregarding  the  breach 
so  far  as  it  might  excuse  them  from  such 
further  performance.  Objection  was  raised 
on  motion  to  dismiss,  and  reserved  by  excep- 
tion that  there  was  no  proof  of  any  written 
sanction  of  the  chief  of  engineers;  but  the 
contract  nowhere  requires  that  such  sanction 
shall  be  expressed  in  writing.  Nor  do  we 
find  that  the  annulment  was  premature. 
Contractors  were  notified  on  December  4, 
1900,  that  unless  they  have  on  the  work  by 
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January  1,  1901,  a  aufficient  plant  to  dredge 
at  least  300,000  cubic  yards  per  month,  the 
contract  would  be  annulled.  The  final  notice 
of  annulment  was  mailed  to  them  on  Decem- 
ber 31st,  and  not  received  until  January  let." 
So  in  U.  S.  V.  Perkins,  143  Fed.  688,  in 
holding  that  these  clauses  were  not  inconsist- 
ent, the  court  said:  "Demurrants  contend 
that  the  clauses  relating  to  forfeiture  of  per- 
centages and  to  recovery  of  compensatory 
damages  are  inconsistent  with  one  another. 
I  am  uni^ble  to  subscribe  to  the  soundness  of 
this  contention,  as  defendant  will  be  entitled 
to  be  credited  with  the  amount  forfeited 
when  the  full  measure  of  damages  is  as- 
certained. Tliis  is  not  a  case  where  the 
contractors  were  without  sufficient  cause  pre- 
vented by  the  other  party  to  tlie  contract 
from  performance.  The  annulment,  as  alleged 
in  the  complaint,  was  owing  to  the  failure 
of  the  contractors  to  seasonably  comply  with 
the  understanding.  .  .  .  Assuming,  as  we 
must,  that  the  contract  was  properly  an- 
nulled, the  measure  of  the  plaintiff's  relief 
i.s  firmly  established.  The  clause  of  the  con- 
tract above  quoted  lends  empliasis  to  the 
suggestion  that  the  recovery  of  damages,  on 
account  of  defendant's  failure  to  perform, 
was  in  contemplatioa  of  the  parties  at  the 
time  the  contract  was  entered  into.  The  in- 
tention of  the  parties  under  the  contract  is 
clear  and  a  proper  construction  of  its  pro- 
visions is  not   diflicult." 

Suspension. 

In  Houston  Const.  Co.  v.  U.  S.  38  Ct.  CI. 
724,  it  appeared  that  while  work  was  in  prog- 
ress under  a  contract  for  the  reconstruction 
of  a  bridge,  the  secretary  of  war,  on  account 
of  the  war  with  Spain,  authorized  "the  tem- 
porary suspension  of  the  removal  of  the  pier 
until  the  present  crisis  is  over"  and  the 
engineer  in  charge  was  "directed  to  block  up 
the  bridge  at  the  pier  and  to  make  it  as  firm 
as  possible  for  the  great  traffic  to  which  it 
will  be  subjected  during  the  next  few 
months.**  Had  the  work  not  been  discontin- 
ued, the  contractor,  who  was  willing  to 
continue  to  perform  the  contract,  would  have 
been  able  to  complete  the  work  within  the 
time  provided.  He  protested  against  the 
order  suspending  the  work  and  elected  to 
treat  the  suspension  as  absolving  it  from 
any  further  performance  of  the  contract,  and 
notified  the  government  that  he  would  look 
to  the  latter  "for  full  payment  for  all  ex- 
penses theretofore  incurred,  profits  prevented, 
and  damages  arising  out  of  the  breach  of 
the  contract  by  the  United  States."  The 
court  held  that  the  government  sliould  not 
bo  exempted  from  liability  in  this  case 
by  reason  of  the  existence  of  war,  at  the 
time  the  work  was  suspended,  though  that 


was  assigned  as  the  cause,  for  the  reason 
that  while  from  patriotic  motives  every 
citizen,  for  the  mutual  good  of  others,  should 
be  held  to  such  reasonable  sacrifice  of  per- 
sonal interests  as  might  be  necessary  for  the 
public  welfare,  the  rule  should  not  be  held 
to  impose  unjust  or  unequal  burdens,  nor  did 
the  facts  and  circumstances  of  this  case  re- 
quire it,  even  though  the  contracting  company 
might  have  undertaken  a  losing  contract,  from 
the  performance  of  which  it  would  rather 
have  been  relieved.  The  court  said  that 
the  order  of  the  secretary  of  war  temporarily 
suspending  the  work  "until  the  present  crisis 
is  over"  necessarily  operated  to  suspend  in- 
definitely the  further  prosecution  of  the  work, 
and  thereby  prevented  the  contractor  from 
the  performance  of  the  contract,  and  that  the 
contractor  therefore  had  the  right  to  treat  the 
contract  as  at  an  end  and  to  seek  damages 
arising  from  the  expenditures  which  he  was 
induced  to  make  on  the  faith  of  the  contract, 
together  with  the  reasonable  expenses  for  care 
and  superintendence  during  the  progress  of 
the  work,  as  well  as  for  anticipated  profits. 

In  U.  S.  v.  Weisberger,  200  Fed.  641,  124 
C.  C.  A.  429,  there  was  involved  a  contract 
for  the  construction  of  an  irrigation  canal 
authorized  by  the  secretary  of  the  interior, 
on  the  happening  of  the  conditions  therein 
specified,  to  suspend  the  operation  of  tlie 
contract,  take  possession  of  the  contractor's 
material  and  equipment,  and  use  the  same  for* 
the  completion  of  the  work  contracted  for, 
either  directly  by  the  government  or  by  other 
parties  for  it,  and  recover  any  excess  of  cost 
arising  therefroi^j  over  and  above  the  contract 
price  from  the  contractor  and  his  surety. 
The  work  contracted  for  was  a  novel  under- 
taking, neither  the  government  nor  the  con- 
tractor knowing  much  of  its  feasibility.  On 
the  contractor's  finding  it  practically  im- 
possible to  fill  exactly  the  specifications  of 
the  contract,  the  secretary  suspended  the 
contract,  and  the  government  took  over  the 
work,  together  with  the  contractor's  appli- 
ances, and  completed  it  at  a  cost  in  excess  of 
the  contract  price,  but  made  material  and 
substantial  changes.  The  court  held  that 
where  the  government  undertook  to  take  over 
work  contracted  to  be  done  for  it,  for  some 
breach  of  the  provisions  of  the  contract,  and 
perform  the  work  itself,  or  employ  a  third 
person  to  do  so  at  the  expense  of  the  former 
contractor  and  his  surety,  in  order  to  hold 
the  contractor  or  his  surety  for  the  excess  of 
cost,  the  work  so  done  must  have  been  in 
substance  the  work  that  was  contracted  for, 
and  must  have  been  performed  without  sub- 
stantial departure  from  the  contract  and  that 
the  power  conferred  on  the  secretary  to  sus- 
pend the  contract,  take  over  the  work  con- 
tracted for,  and  complete  it  at  the  cost  of  the 
contractor,  did  not  authorize  a   substantial 
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departure  from  the  provisions  of  the  cpntract 
in  completing  it. 

Where,  nnder  a  contract  for  the  furnishing 
of  ice,  an  order  for  a  quantity  of  ice  was 
sufipended,  but  not  revoked,  so  that  while  the 
claimants  were  compelled  to  purchase,  they 
oonld  not  safely  dispose  of  the  ice  while  the 
order  remained  unrevoked,  it  was  held  that 
they  were  entitled  to  recover  what  they  had 
paid  for  the  ice  that  was  lost,  and  what  ex- 
pense they  were  at  in  making  the  purchase, 
and  in  keeping  it  until  it  was  lost.  Parish 
T.  C.  S.  100  U.  S.  500,  25  U.  S.  (L.  ed.)  763. 

The  "secretary  of  the  navj',  under  the  orders 
of  the  Preaident  and  the  legislation  of  Con- 
gress, has  the  power  to  modify  or  suspend 
contracts  for  the  construction,  armament,  or 
er{uipment  of  vessels  of  war  when  from  any 
cause  the  public  interest  requires  such  sus- 
pension, and  to  settle  with  the  contractors  for 
their  partial  performance.  And  where  a  set- 
tlement is  made  in  such  a  case  on  a  full 
knowledge  of  all  the  facts,  without  conceal- 
ment, misrepresentation,  or  fraud,  it  is  bind- 
ing on  the  government  as  well  as  on  the 
contractor;  at  least,  such  a  settlement  cannot 
be  disregarded  by  the  government  without 
restoring  to  the  contractor  the  property  sur- 
rendered as  a  condition  of  its  execution. 
V.  S.  V.  Corliss  Steam  Engine  Co.  91  U.  S. 
321,  23  U.  S.  (L.  ed.)  397. 

Modification. 

Where  a  contract  is  governed  by  the  federal 
statute  (R.  S.  §  3744,  8  Fed.  St.  Ann.  [2d  ed.] 
^Gl)  which  requires  written  agreements,  and 
the  contraet  itself  also  requires  a  written 
a^eement  and  the  approval  of  a  superior 
officer  to  any  change  or  modification  of  it 
which  involves  a  departure  from  the  "specifi- 
cations as  to  character  and  quantity,  whether 
of  labor  or  material,  as  would  either  increase 
or  diminish  the  cost  of  the  work,"  an  officer 
in  charge  of  government  work  thereunder  can 
not  change  and  vary  its  terms  and  conditions 
at  his  pleasure  or  release  a  contractor  from 
his  obligations  thereunder.  Brant  v.  U.  S. 
46  Ct.  CI.  409. 

A  letter  from  the  government  engineer  in 
charge  to  a  contractor  containing  an  estimate 
01  the  amounts  of  material  which  he  had 
agreed  to  furnish  in  excess  of  the  amount 
t-nntracted  for,  which  was  stated  only  ap- 
{/roximately,  has  been  held  not  to  modify  the 
formal  agreement  originally  made.  Smoot  v. 
r  S.  237  U.  S.  38,  36  S.'ct.  540,  59  U.  S. 
(L.  ed.)  829,  affirming  judgtmnt  48  Ct.  Cl. 
427. 

In  Roettinger  v.  U.  S.  26  Ct.  Cl.  891 
{appeal  dismissed  17  S.  Ct.  1001,  41  U.  S. 
[L.  ed.]  1180),  it  appeared  that  a  contract 
for  the  construction  of  a  dike  contained  the 
following  clause  authorizing  a  change  in  the 
work  under  eertain  conditions:     "If,  at  any 


time  during  the  prosecution  of  the  work,  it  be 
found  advantageous  or  necessary  to  make  any 
change  or  modification  in  the  project,  and 
this  change  or  modification  should  involve 
such  change  in  the  specifications  as  to  char- 
acter and  quantity,  whether  of  labor  or 
material,  as  would  either  increase  or  dimin- 
ish the  cost  of  the  work,  then  snch  cliange  or 
modification  must  be  agreed  upon  in  writing 
by  the  contracting  parties,  the  agreement 
setting  forth  fully  the  reasons  for  such 
change,  and  giving  clearly  the  quantities  and 
prices  of  both  material  and  labor  thus  sub- 
stituted for  those  named  in  the  original  con- 
tract, and  before  taking  effect  must  be 
approved  by  the  secretary  of  war."  In  the 
specifications  there  was  a  clause  providing  as 
follows:  "The  amount  of  timber,  iron,  stone, 
and  brush  mentioned  in  the  advertisement 
is  to  be  held  as  approximate,  and  is  liable  to 
be  increased  or  diminished  as  the  progress  of 
the  work  may  demand.  These  amounts  will 
be  used  in  the  canvass  of  bids."  The  con- 
tract required  brush  to  a  large  amount  to  be 
put  into  the  dike,  on  which  the  contractor 
was  making  a  profit,  but  the  government  en- 
gineer directed  him  to  put  in  much  less  brush 
per  running  foot  and  much  more  riprap  stone, 
which  yielded  no  profit,  to  the  contractor's 
loss  and  damage.  The  court  held  that  the 
changes  prescribed  by  the  quoted  section 
of  the  specifications  were  such  as  the 
work  might  demand  as  it  progressed;  that 
is,  the  work  prescribed  by  the  contract,  not 
a  substantially  and  structurally  different 
work;  and  that  they  must  have  been  reason- 
able in  amount  and  such  as  would  naturally 
have  been  incident  to  the  work,  and  that  the 
section  could  not  be  held  to  have  authorized 
the  doubling  of  the  quantity  of  material  or 
the  entire  omission  of  one  kind  of  material 
important  to  the  construction  and  the  sub- 
stitution   of    another    material. 

In  English's  Case,  5  Ct.  Cl.  108,  it  appeared 
that  certain  premises  were  rented  to  the 
government  at  a  specified  rate  per  month,  to 
be  paid  monthly.  At  the  end  of  a  year  the 
government  reduced  the  rent  and  notified  the 
lersor  of  the  reduction,  but  continued  to 
occupy  the  premises,  and  the  lessor  continued 
to  receive  and  receipt  for  the  reduced  rent 
monthly,  giving  receipts  stating  each  amount 
received  to  be  in  full  for  the  time  it  specified. 
It  was  held  that  the  inference  from  these 
facts  was  that  the  lessor  had  assented  to  the 
change  of  the  original  contract,  and  that  a 
letter  of  the  lessor  requesting  the  restoration 
of  the  original  rent  for  the  future  occupation 
of  the  promises  taken  in  connection  with  a 
reply  thereto  refusing  the  request,  and  the 
subsequent  occupation  of  the  premises  by  the 
government  and  the  lessor's  subsequent  re- 
ceipt of  the  reduced  rent,  in  no  way  repelled 
but  rather  confirmed  the  inference.  To  the 
same  effect  see  Clyde's  Case,  5  Ct.  Cl.  140. 
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Additional  CompenaaUon, 

RiQHT  TO  Compensation  for  Extra  Work 

Generally. 

Neoeaaity  far  Agreement  or  Order, 

In  General. 

The  provision  usually  contained  in  govern- 
ment contracts  that  no  claim  whatever  shall 
be  made  by  the  contractor  on  account  of  extra 
work  or  material  performed  or  furnished 
under  the  contract  and  not  expressly  bar- 
gained for  and  specifically  included  therein, 
unless  the  extra  work  shall  have  been  ex- 
pressly required  in  writing  by  the  govern- 
ment, the  prices  and  quantities  thereof  having 
been  first  agreed  on  by  the  contracting  parties 
and  approved  by  the  chief  of  engineers, 
introduced  to  control  and  limit  the  power  of 
architects  and  superintendents,  to  the  end 
that  the  government  shall  not  be  led  into  an 
unauthorized  expense  through  the  orders  and 
directions  of  its  agents.  As  to  the  govern- 
ment, such  provisions  merely  impose  a  con- 
dition which  may  be  waived.  Ford*s  Case, 
17  Ct.  CI.  60.  But  by  statute  (Rev.  St. 
§  3714,  8  Fed.  Stat.  Ann.  [2d  ed.]  344;  Rev. 
St.  §  3744,  8  Fed.  Stat.  Ann.  [2d  ed.]  361) 
the  requirements  of  the  foregoing  provision 
are  made  conditions  precedent,  and  must  be 
compiled  with  before  compensation  for  extra 
work  can  be  allowed.  Churchyard  v.  U.  S. 
100  Fed.  920. 

Before  a  contract  to  pay  for  extra  or  ad- 
ditional work  can  be  implied,  it  is  incumbent 
on  the  claimant  to  show  that  the  additional 
work  for  which  he  claims  compensation  was 
performed  by  him  by  authority  of  the  con- 
tracting officer,  under  circumstances  indicat- 
ing a  purpose  on  the  part  of  that  officer  to 
make  compensation  therefor,  and  where  the 
claimaQt  has  failed  to  do  this,  he  is  not 
entitled  to  recover  for  the  additional  work. 
Chvrchyard  v.  U.  S.  100  Fed.  920;  Dale's 
Caae,  14  Ct.  CI.  514;  DriscoU  v.  U.  S.  34  Ct, 
CI.  508;  Kilmer  v.  U.  S.  48  Ct.  CI.  180. 

In  Driscoll  v.  U.  S.  34  Ct.  CI.  508,  it  ap- 
peared that  a  building  contract  provided  that 
no  claim  for  compensation  for  any  extra 
materials  or  work  was  to  be  made  or  allowed 
without  the  same  having  been  first  agreed 
on  and  specifically  authorized  in  writing  by 
the  supervising  architect.  It  was  held  that 
the  supervising  architect  was  therefore  the 
authorized  contracting  agent  for  the  govern- 
ment, and* that  without  his  sanction  therefor, 
the  contractor  could  not  recover  for  extra  or 
additional  work  performed  by  direction  of  the 
local  agent,  and  that  no  implied  contract 
arose  therefrom  to.  pay  for  the  work. 


In  Dale's  Case,  14  Ct.  CI.  514,  it  appeared 
that  a  contract  for  the  construction  of  a 
breakwater  provided  that  'changes  which  were 
made  in  the  plans  and  specifications  in  the 
course  of  its  execution  should  be  subject  to 
the  following  clause :  ''It  is  further  expressly 
understood  and  agreed  that  no  claim  what- 
ever shall  at  any  time  be  made  upon  the 
United  States  by  the  party  or  parties  of  the 
second  part  for  or  on  account  of  any  extra 
work  or  material  performed  or  furnished,  or 
alleged  to  have  been  performed  or  furnished, 
under  or  by  virtue  of  this  contract,  and  not 
expressly  bargained  for  and  specifically  in- 
cluded therein,  unless  such  extra  work  or 
materials  shall  have  been  expressly  required 
in  writing  by  the  party  of  the  first  part  or 
liis  successor,  the  prices  and  quantities 
thereof  having  been  first  agreed  upon  by  the 
co^itracting  parties  and  approved  by  the  chief 
of  engineers."  It  was  held  that  this  clause 
alone  was  sufficient  to  prevent  the  contractor 
from  recovering  any  part  of  a  claim  for  extra 
work  due  to  alterations  where  there  was  no 
evidence  that  the  prices  and  quantities  of  the 
extra  work  had  been  agreed  on  by  the  con- 
tracting parties,  or  that  they  had  been  ap- 
proved by  the  chief  of  engineers. 

In  Hyde  v.  U.  S.  38  Ct.  CI.  649,  it  appeared 
that  a  building  contract  contained  a  provision 
that  "no  claim  for  compensation  for  any  extra 
materials  or  work  is  to  be  made  or  allowed 
without  the  same  being  first  agreed  upon  and 
specially  authorized  in  writing  by  the  super- 
%ising  architect,  under  the  approval  of  the 
secretary  of  the  treasury."  The  contractor 
performed  considerable  extra  work  and  fur* 
nished  extra  materials  at  the  order  of  the 
government  superintendent  of  construction 
and  with  the  knowledge  ^f  the  supervising 
architect,  but  no  order  was  given  therefor  by 
him,  nor  was  any  approval  of  the  secretary 
shown  to  have  been  given.  It  was  held  that 
the  contractor  could  not  recover. 

In  McLaughlin  v.  U.  S.  36  Ct.  CI.  138,  37 
Ct.  CI.  150,  it  appeared  that  under  a  contract 
the  architects  were  without  authority  to  order 
changes  which  increased  the  cost  to  the  gov- 
frnment  where  the  expenditures  were  less 
than  $500,  unless  an  agreement  setting  forth 
fully  the  reasons  and  stating  the  quantities 
and  prices  had  been  first  approved  by  the 
secretary  of  the  navy,  and  the  plans  could 
.  not  be  changed  when  the  cost  exceeded  $600, 
except  on  the  written  order  of  the  secretary, 
and  changes  involving  expenditures  in  excess 
of  that  sum,  with  the  actual  cost,  had  to  b3 
first  determined  by  a  board  on  changes.  It 
was  held  that  extra  work  done  on  the  order 
of  a  local  assistant  architect  who  supervised 
the  work,  but  had  no  authority  to  give  the  or- 
der, which  work  increased  the  cost  to  the  con- 
tractors, was  their  loss^  as  no  contract  could 
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be  implied,  though  the  government  reaped  a 
material  benefit  from  the  work,  without  proof 
of  an  order  from  the  proper  authority  ahow- 
ing  a  waiver  of  the  express  provisions  of  the 
agreemrnt. 

Compare,  however,  Gearing  v.  U.  S.  48  Ct. 
CI.  12,  wherein  it  was  held  that  a  contractor 
was  entitled  to  recover  for  additional  work 
clearly  outside  the  terms  of  the  contract  and 
carried  out  on  the  verbal  order  of  the  local 
engineer,  no  agreement  therefor  in  writing 
having  been  entered  into  between  the  parties 
as  required  by  the  terms  of  the  contract, 
where  the  work  was  accepted  by  the  gov- 
ernment and  it  had  received  the  benefit 
thereof. 

It  has  been  held  that  where  the  engineer 
officer  in  charge  of  the  work  requires  mate- 
rials to  be  furniflhed  or  particular  pieces  of 
work  to  be  done,  not  within  the  contract,  it 
becomes  necessary  for  the  contractor  either  to 
abandon  it  or  to  proceed  and  furnish  the 
materials  and  do  the  work  not  required  by 
the  contract,  and  the  contractor  electe  to  do 
the  work  or  furnish  the  materials  as  he  is 
required,  he  may  recover  for  the  same,  though 
the  contract  contained  a  provision  that  there 
should  be  no  claim  for  extra  work  unless  it 
was  required  in  writing,  etc.  Venable  Gonstr. 
Co.  V.  U.  S.  114  Fed.  763. 


Work  Voluntarily  Done  by  Contractor. 

A  contractor  cannot  recover  for  extra  work 
done  or  materials  furnished  in  excess  of  those 
called  for  by  the  contract  where  the  work  was 
done  or  the  materials  were  furnished  by  him 
voluntarily  and  not  at  the  request  or  order  of 
the  government.  Erickson  v.  U.  S.  107  Fed. 
204;  Kingbury's  Case,  1  Ct.  CI.  13;  Murphy's 
Case,  13  Ct.  CI.  372.  So  where  a  contractor 
constructing  a  lighthouse  voluntarily  provid- 
ed an  excessive  amount  of  coal-tar  pitch  it 
was  held  that  he  could  not  recover  therefor 
as  an  extra.  Erickson  v.  U.  8.  107  Fed.  204. 
And  in  Kingsbury's  Case,  1  Ct.  CI.  13,  it 
was  held  that  a  contractor  building  a  road 
could  not  recover  for  extra  work  voluntarily 
done  in  keeping  the  road  in  repair  after  com- 
pletion and  before  acceptance. 

In  Day  v.  U.  S.  246  U.  S.  159,  38  S.  Ot. 
57,  it  appeared  that  a  contractor  who  had 
agreed  to  furnish  such  labor  and  material 
in  place  as  might  be  necessary  to  complete  a 
canal  and  locks  was  required  to  base  his 
proposal  on  hia  personal  investigation.  The 
specifications  provided  that  the  contractor 
would  "be  held  responsible,  without  expense 
to  the  government,  for  the  preservation  and 
good  condition  of  all  the  work  now  in  place, 
and  such  as  he  may  from  time  to  time  under 
this  contract  put  in  place,  until  the  termina- 
tion of  the  contract^  or  until  the  whole  work 


is  turned  over  to  the  government  in  a  com- 
pleted condition,  as  required."     The  govern- 
ment had   built  a  bulkhead  to  protect  the 
work,  142  feet  high,  which  was  the  height 
of  the  projected  work  and  was  supposed  to  be 
high  enough  for  floods,  but  a  flood  arose  three 
feet  above  it,  necessitating  extra  work,  viz., 
the  construction  of  a  bulkhead  and  temporary 
dams,  and  leading  to  a  change  in  the  project 
80  as  to  add  six  feet  to  the  height  of  the 
protecting  dam.     The  government,  however, 
had  not  guaranteed  that  the  bulkhead  should 
be   sufiicient   or   that   it   would    protect   the 
work  while  going  on.     On  the  contrary  the 
contract   contemplated,    in   terms,    that '  the 
contractor  might  be  prevented  from  commenc- 
ing or  completing  the  work  by  freshets  or 
other  forces  or  violence  of  the  elements  and 
provided  in  that  event  that  the  representa- 
tive of  the  United  States  might  allow  such 
additional  time  as  in  his  judgment  should  be 
just  and  reasonable,  but  gave  no  other  relief. 
The  court  held  that  it  followed,  without  the 
need  of  referring  to  the  clauses  in  the  con- 
tract excluding  claims  for  extra  work,  that 
if  the  claimants  put  up  temporary  defenses 
against  the  water,   even   though   they  were 
not  boimd  to  do  so  by  the  contract,  they 
were  doing  what  it  was  for  their  own  interest 
and  safety  to  do,  and  that  in  the  absence  of 
an  actual  contract  to  pay  for  it  by  the  gov- 
ernment there  was  no  ground'  for  shifting  the 
cost. 

In  U.  S.  V.  Normile,  reported  in  full,  post, 
this  volume,  at  page  34,  the  court  held  that 
a  contractor  was  not  entitled  to  recover  for 
the  expenses  that  accrued  and  charges  for 
superintendence  during  the  time  consumed  in 
constructing  the  last  two  temporary  and 
unsuccessful  dams  of  three  dams  erected  by 
him,  as  the  contract  was  silent  as  to  them 
and  did  not  embrace  them  and  the  site  pointed 
out  by  the  engineer  seemed  to  have  been  as 
good  as  any  other,  the  final  success  having 
been  achieved  by  a  new  method,  not  by  a 
change  of  place,  which  could  have  been  used 
earlier  in  the  work. 

In  Christie  v.  U.  S.  237  U.  S.  234,  35  S. 
Ct.  565,  59  U.  S.  (L.  ed.)  933  {reversintj 
48  Ct.  CI.  293),  it  appeared  that  a  contract 
for  the  construction  of  locks  and  chains  in  a 
river  contained  the  following  specifications: 
"45.  Cofferdams. — All  pumping,  bailing,  and 
temporary  work  needed  to  protect  the  per- 
manent work  from  water,  during  the  con- 
struction, shall  be  done  by  the  contractor  at 
his  own  expense,  the  cost  of  same  to  be 
included  in  his  prices  for  concrete,  timber, 
etc.  It  is  probable  that  the  sheet  piling 
entering  the  permanent  construction  can, 
with  proper  banking  and  shoring,  be  made  to 
serve  the  purpose  of  cofferdams,  but  the  con- 
tractor must  rely  upon  his  own  judgment  in 
regard  to  this.    Should  additional  cofferdams 
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be  needed  they  shall  be  built  on  plans  ap- 
proved by  the  engineer  officer,  and,  where 
liable  to  interfere  directly  or  indirectly  witli 
navigation,  shall  be  removed  when  no  longer 
needed,  the  building,  maintaining,  and  re- 
moval of  same  to  be  without  ooet  to  the 
Ignited  States.  88.  Purchases  made  of  Work 
Done,  Not  Specified. — If  at  any  time  it  should 
))ecome  necessary,  in  the  opinion  of  the  en- 
gineer officer  in  charge,  to  do  any  work  or  to 
make  any  purchases  not  herein  specified,  for 
the  proper  completion  of  this  contract,  the 
contractor  will  be  required  to  furnish  the 
same  at  the  current  rates  existing  at  the 
time  of  said  purchases  or  work.  The  current 
rates  to  be  determined  by  the  engineer  officer 
in  charge."  In  construing  these  paragraphs, 
the  court  said:  'It  will  be  observed  that  by 
paragraph  45  cofferdams  are  represented  as 
temporary  work  to  protect  the  permanent 
work,  and  the  probability  is  expressed  that 
the  sheet  piling  entering  into  the  permanent 
construction  could  serve  the  purpose  of  coffer- 
dams, but  as  to  this  the  claimants  were  to 
rely  upon  their  own  judgment.  And  it  is 
also  to  be  observed  that  if  additional  coffer- 
dams should  be  needed  they  were  to  be  built 
(in  plans  approved  by  the  engineer  officer 
and  to  be  built,  maintained  and  removed 
without  cost  to  the  United  States.  By  par- 
agraph 46  the  probability  is  again  expressed 
that  the  dams  could  be  built  without  coffer- 
damming,  but  as  to  this  the  claimants  were 
to  rely  on  their  own  judgment,  and  if  coffer- 
dams proved  to  be  necessary  they  were  to  be 
furnished  by  claimants  without  cost  to  the 
United  States.  It  seems  very  clear,  there- 
fore, tliat  all  cofferdams  necessary  for  the 
protection  of  the  permanent  work  were  to 
1)C  furnished  by  claimants  without  cost  to 
the  United  States.  It  seems  very  ^  clear, 
therefore,  that  all  cofferdams  necessary  for 
the  protection  of  the  permanent  work  were 
to  be  built  by  claimants  at  their  own  ex- 
pense*  and  it  is  found  that,  in  figuring  on 
their  bid,  they  allowed  $2,000  for  cofferdams 
for  each  of  the  three  locks,  or,  in  all,  $6,000. 
It  is  further  found  that  'the  cofferdams  were 
afterwards  constructed  by  the  claimants  to 
the  heights  necessary  to  protect  the  work 
against  floods.'  and  that  their  cost  was 
$11,456.91,  'of  which  amount  the  portion 
necessary  to  protect  the  work  against  a  rise 
of  more  than  eight  feet  was  $8,520.24.  .  .  . 
And  if  claimants  are  entitled  to  recover 
therefor  on  quantum  meruit  or  otherwise, 
that  amount  would  be  due.  Claimants,  how- 
ever, contend  that  they  are  entitled  to  this 
cost  as  extra  work  and  invoke  paragraph 
88  against  paragraphs  45  and  46.  The  par- 
agraphs accord,  or,  rather,  each  has  its  pur- 
pose. The  extra  work  provided  for  in 
paragraph  88  was  not  intended  to  supersede 
the  work  provided  for  and  contracted  to  be 


performed  by  claimants  at  their  expense  by 
paragraphs  45  and  46.  Nor  can  we  yield. 
to  the  contention  that  claimants  had  a  dis- 
cretion to  use  or  not  use  cofferdams  which 
was  taken  away  from  them  by  the  order  of 
the  engineer  officer  and  to  comply  with  which 
they  incurred  expense  that  they  otherwise 
would  have  not  incurred.  The  findings  dem- 
onstrate that  the  flood  conditions  made 
cofferdams  necessary,  and  to  the  height  that 
they  were  constructed.  The  promise  of  pay- 
ment made  by  the  engineer  officer  was  sub- 
sequently revoked  before  construction  was 
commenced,  and  its  revocation  left  the  orig- 
inal contract  to  prevail.  The  court  of  claims, 
therefore,  did  not  commit  error  by  disallow- 
ing the  demand." 

Ratification    of    Work    by    Government. 

Ratification  and  acceptance  of  exti*a  work 
by  the  government  may  give  a  right  to  com- 
pensation therefor  though  it  was  not  orig- 
inally authorized.  Thus  in  Grant*s  Case, 
5  Ct.  CI.  71,  it  appeared  that  imder  a  build- 
ing contract  providing  that  "no  extra  charge 
for  modifications  will  be  allowed  unless  such 
modifications  are  agreed  upon  in  writing," 
changes  were  made  in  the  original  plans  and 
specifications  necessarily  involving,  in  many 
cases,  an  increase  both  of  labor  and  of  cost 
of  materials,  and  of  the  value  of  the  building 
beyond  the  original  contract  price  appro- 
priated therefor,  which  were  known  to  the 
government  agent,  who  stood  by  and  daily 
witnessed  their  completion  without  objections. 
It  was  held  that  he  impliedly  authorized 
their  c<Hnpletion,  if  not  in  terms  assenting  to 
them,  and  that  a  letter  from  the  engineer  in 
charge  of  the  work  requesting  the  pushing 
of  the  work  might  be  regarded  as  a  waiver 
of  the  contract  requirement  as  to  extra 
charges  for  modifications.  Hence  it  was 
held  that  the  government  was  bound  to'  pay 
the  fair  and  reasonable  value  of  the  extra 
work  and  materials. 

In  Ford's  Case,  17  Ct.  CI.  60,  it  appeared 
that*  the  claimants  entered  into  a  contract 
which  contemplated  the  building  of  an  em- 
bankment of  a  certain  height  and  consequent 
size,  which  however  proved  insufficient,  and 
the  claimants  were  ordered  to  carry  it  higher. 
The  new  embankment  so  ordered  required 
more  than  twelve  times  as  much  work  as 
the  one  originally  required.  The  claimant's 
demand  for  extra  compensation  for  this  work 
was  forwarded  by  the  engineer  in  charge  to 
the  chief  of  engineers,  and  by  him  to  the 
secretary  of  war,  and  by  him  was  submitted 
to  the  second  comptroller  for  the  latter  s  opin- 
ion, and  from  first  to  last  the  work  was  never 
disapproved,  nor  payment  therefor  ordered 
to  be  stopped,  nor  the  engineer's  authority 
in  ordering  it  questioned.     It  was  held  that 
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this  acquiescence  on  the  part  of  the  high 
officers  of  the  government,  in  whom  the  pow- 
er of  ratification  undoubtedly  was,  coupled 
with  the  facts  of  acceptance  and  payment  and 
extension  of  time  wherein  the  claimants 
might  perform  the  work,  constituted  a 
ratification  of  the  most  unequivocal  charac- 
ter. 

But  it  lias  been  held  that  the  relations  of 
the  parties  to  a  building  contract  are  not 
changed  by  reason  of  the  acceptance  of  the 
building  by  the  government  with  notice  that 
the  contractor  who  had  constructed  it  claimed 
eompensation  for  extra  work  performed  by 
direction  of  an  unauthorized  local  agent. 
Driscoll  V.  U.  S.  34  Ct.  CI.  508,  wherein 
the  court  said  that  the  building  was,  and  of 
necessity  had  to  be,  accepted  as  an  entirety; 
and  since  the  additional  work  for  which  the 
claimant  sought  compensation  was  done  by 
him  without  the  authority  or  knowledge  of 
the  government's  authorized  agent,  he  was 
not  in  a  position  to  take  advantage  thereof, 
and  hence  no  implied  contract  could  arise 
from  the  mere  acceptance  of  the  building. 

Xecessiti/  of  Xotice  of  Intent  to  Claim, 

Where  a  public  agent  requests  a  departure 
from    an    express    contract,    if    the    change 
ordered  is  of  such  a  nature  that  the  agent 
may  reasonably  suppose  that  no  additional 
expense    will    be    caused,    the    contractor    is 
hound  to  make  a  claim  for  any  extra  expense 
asserted   by  him   or   he  will   be   deemed  to 
consent  to  make  the  substitution  at  the  con- 
tract price  or  rate.     Gibbons*  Case,  15  Ct. 
CL  174,  affirmed  109  U.  S.  200,  3  S.  Ct.  117, 
27  U.  S.    (L.  ed.)   906;   Ford's  Case,  17  Ct. 
CI.  60.     So  where  a  contractor  is  compelled 
to  do  work  not  required  by  the  contract  by 
the   government    officers    in    charge    of    the 
work,    and    makes    timely    protests    against 
being  compelled  to  do  the  work,  he   is   en- 
titled to   recover  the  difference  in  the   rea« 
sonable  compensation  for  this  and  the  price 
which  was  paid,  also  the  cost  of  the  work 
necessarily    preliminary    thereto.      Callahan 
Constr.  Co.  v.  U.  8.   47   Ct.  CI.  229.     But, 
eoBversely,  where  the  change  ordered   is  of 
such  a  nature  that  it  will  necessarily  involve 
additional  cost  to  the  contractor,  it  has  been 
held  that  no  notice  is  necessary  and  that  the 
contractor  may  recover  his  reasonable  com- 
pensation  for  the  extra  work  performed  or 
materials   required.     Gibbons'   Case,   15   Ct. 
CL  174,  affirmed  109  U.  S.  200,  3  S.  Ct.  117, 
27  U.  8.   (L.  ed.)   908;  Ford's  Case,  17  Ct. 
CI.  60.     A   contractor  has  been  held   to  be 
precluded   from    seeking   additional   compen- 
sation    for   building  a   dam   across   a   canal, 
where  it  appeared  that  the  dam  was  ordered 
after  the  contractor   had  built  an   embank- 
ment   required    by    the    contract,    and    was 
treated  by  those  in  charge  as  work  done  for 
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the  government  and  at  its  request,  but  the 
contractor  said  nothing  to  the  engineer  which 
would  lead  him  to  believe  that  an  increased 
rate  would  be  demanded,  and  the  excavation 
was  not  of  a  nature  which  must  necessarily 
have  been  more  expensive  than  tlie  work 
contemplated  by  the  contract;  and  the  con- 
tractor accepted  pay  for  it,  and  gave  receipts, 
but  made  no  specific  demand  for  additional 
compensation  before  final  payment.  Ford's 
Case,  17  Ct.  CI.  60. 

In  Dale's  Case,  14  Ct.  CI.  514,  it  appeared 
that  a  contract  for  the  construction  of  a 
breakwater  provided  for  a  mode  of  payment 
which  furnished  an  adjustable  scale  which 
both  parties  accepted  for  the  measurement 
of  all  changes  which  the  government  might 
order  under  its  reserved  power  so  to  do  in 
the  contract.  As  to  all  such  changes,  it  was 
held,  the  claimant  could  not  recover  a  higlier 
or  other  compensation  than  the*  one  fixed  by 
the  contract  scale.  It  was  held  that  lie  was 
entitled  thereunder  to  recover  the  increased 
expense  of  changes  to  which  he  objected,  but 
not  of  changes  in  the  plan  to  which  he 
assented  and  in  which  he  acquiesced. 

Reoeipt     of    Payment    under    Contraet    as 

Estoppel. 

Where  items  of  extra  work  claimed  bv  a 
contractor  are  not  a  subject  of  discussion  or 
contention  on  a  settlement  of  the  amount  due 
him  for  the  contract,  the  settlement  does  not 
operate  as  an  estoppel  and  prevent  tlie  con- 
tractor from  suing  on  these  items.  McFerran 
V.  U.  S.  39  Ct.  CL  441;  Snare,  etc.  Co.  v. 
U.  S.  43  Ct.  CI.  364. 

It  has  been  held  that  the  fact  tliat  a 
contractor,  at  the  end  of  each  month  during 
the  progress  of  the  work,  made  a  demand 
for  extra  payment  based  on  the  cost  of  Avork 
and  material,  which  he  certified  to  be  correct 
as  did  the  engineer  in  charge,  and  that  settle- 
ment was  made  therefor  on  that  basis,  did 
not  estop  him  from  demanding  compensation 
for  the  amount  of  extra  work  as  could  not 
be  definitely  ascertained  until  the  completion 
of  the  work  and  the  final  estimate,  the  en- 
gineer officer  having  advised  him  at  the  times 
when  he  directed  that  such  extra  work  lie 
done  to  pursue  that  course.  Lovell  v.  U.  S. 
46  Ct.  CI.  318,  47  Ct.  CI.  361. 

A  contractor,  having  completed  the  con- 
tract work  and  been  paid  the  consideration 
therefor,  cannot  be  allowed  and  is  not  entitled 
to  recover  additional  compensation  for  his 
services  in  superintending  the  work  under  the 
contract,  where  it  is  not  shown  that  the 
government  in  any  way  interfered  with  or 
delayed  him  in  the  performance  of  his  con- 
tract.    Gearing  v.  U.  S.  48  Ct.  CI.  12. 

In  Simpson  v.  U.  S.  172  U.  S.  372,  19  S.  Ct. 
222,  43  U.  S.  (L.  ed.)  482,  it  appeared  that  a 
contract    imposed    on    the    contractors    the 
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obligation  of  constructing  dry-docks  accord- 
ing to  its  specifications  within  a  designated 
time  for  an  agreed  price  on  an  "available"  site 
to  be  selected  by  the  government.  In  con- 
structing a  dock  thereunder,  the  contractors 
encountered  a  stratum  of  quicksand  which 
increased  the  difficulty  and  expense  of  the 
work  and  delayed  it,  for  which  delay  an 
extension  of  time  was  asked  and  granted. 
No  question  was  raised  as  to  any  extra  claim 
or  allowance  until  nearly  three  years  after 
the  final  settlement,  when  a  claim  was  made 
for  extra  services  rendered  and  material 
furnished  in  the  construction  of  the  dry-dock, 
it  being  argued  that  the  word  "available" 
was  a  warranty  by  the  government  as  to  the 
condition  of  the  soil.  The  court  rejected  the 
claim. 

It  has  been  held  that  an  assignee  of  a  con- 
tractor, suing  for  extra  work  and  materials 
furnished  by«  his  assignor,  is  bound  by  a 
statement  in  a  voucher  paid  to  the  assignor's 
attorneys,  acting  under  a  power,  that  the 
sum  therein  allowed  was  "the  full  and  final 
payment  on  all  extras,  and  in  full  for  all 
claims  and  demands  for  that  work."  Chou- 
teau V.  U.  S.  95  U.  S.  61,  24  U.  S.  (L.  ed.) 
371. 

In  U.  S.  V.  William  Cramp,  etc.  Ship,  etc. 
Bldg.  Co.  206  U.  S.  118,  27  S.  Ct.  676,  51 
t'.  S.  (L.  ed.)  983,  there  was  involved  a 
.<itatute  authorizing  the  building  of  a  battle- 
ship which  provided  for  the  execution  of  a 
final  release  to  the  United  States  in  such 
form  as  should  be  approved  by  the  secretary 
of  the  navy,  of  all  claims  of  any  kind  or 
description  under  or  by  virtue  of  the  contract. 
The  following  release  was  given  thereunder: 
''The  William  Cramp  and  Sons  Ship  and 
Engine  Building  Company,  represented  by 
me,  Charles  H.  Cramp,  president  of  said 
corporation, .  does  hereby  for  itself  and  its 
successors  and  assigns,  and  its  legal  rep- 
resentatives, remise,  release  and  forever  dis- 
charge the  United  States  of  and  from  all 
and  all  manner  of  debts,  dues,  sum  and  sums 
of  money,  accounts,  reckonings,  claims  and 
demands  whatsoever,  in  law  or  in  equity,  for 
or  by  reason  of  or  on  account  of  the  con- 
struction of  said  vessel  under  the  contract 
aforesaid."  In  an  action  for  unliquidated 
damages  on  account  of  extra  work  caused  by 
th(^  government,  it  was  held  that  the  purpose 
was  to  make  an  ending  of  every  matter  aris- 
ing under  and  by  virtue  of  the  contract,  and 
that  the  release  settled  all  disputes  between 
the  parties  as  to  those  matters. 

In  a  later  case  arising  under  the  same 
statute  it  appeared  that  a  release  given  in 
similar  terms  but  followed  by  the  proviso  that 
"this  release  shall  not  be  taken  to  include 
claims  arising  under  the  said  contract  other 
than  those  which  the  secretary  of  the  navy 
had  jurisdiction  to  entertain."     It  was  held 


that  while  a  release  executed  in  accordance 
with  the  terms  of  the  contract  would  have  ex- 
tinguished all  claims  of  the  company  against 
the  United  States  growing  out  of  the  con- 
tract, that  the  secretary  of  the  navy  had  no 
power  to  pass  on  and  adjudicate  claims  for 
unliquidated  damages,  but  that  he  had  power 
to  accept  a  release  such  as  was  given,  and 
that  the  proviso  left  for  determination  in  the 
court  of  claims  the  unliquidated  damages 
growing  out  of  the  contract,  under  the  act 
giving  it  jurisdiction  to  inquire  into  and  de- 
termine claims  for  unliquidated  damages. 
William  Cramp,  etc.  Ship,  etc.  Bldg.  Co.  v.  U. 
S.  216  U.  S.  494,  30  S.  Ct.  392,  54  U.  S.  (L. 
ed.)  687,  reversing  43  Ct.  CI.  202. 

In  Pneumatic  Gun  Carriage  Co.  v.  U.  S, 
35  Ct.  CI.  71j  it  appeared  that  when  the  work 
of  installing  a  pneumatic  system  for  the 
manning  and  working  of  the  turrets  and  a 
part  of  the  armament  of  a  war  vessel  had 
been  completed,  the  contractor  submitted  a 
request  to  the  secretary  of  the  navy  to  ex- 
amine a  statement  of  extra  expenses  incurred 
by  reason  of  the  government's  unreadiness 
and  delays  in  the  construction  of  the  boat, 
delaying  the  completion  of  the  contract.  To 
expedite  the  settlement,  he  also  requested  the 
secretary  to  organize  a  board  to  examine  the 
claims  and  report  what  in  their  judgment 
was  a  fair  settlement  to  be  made.  The  sec- 
retary appointed  a  board  which  convened  and 
considered  claims  for  additional  compensa- 
tion, the  contractor  appearing  before  it  by 
witnesses  and  counsel.  The  contractor, 
among  other  things,  claimed  damages  under 
a  supplemental  contract  for  the  failure  to' 
have  the  vessel  ready  at  the  proper  place,  and 
for  the  continued  damage  caused  by  the  gov- 
ernment's prolonged  failure  to  complete  the 
hull  of  the  vessel  while  the  contractor  was 
undertaking  to  carry  out  the  supplemen- 
tal contract.  The  order  appointing  the 
board  contained  the  following  instructions: 
"While  it  is  intended  that  the  board  shall 
investigate  thoroughly  all  matters  appertain- 
ing to  the  account  between  the  depart- 
ment and  the  contractors  for  the  work 
done  on  the  pneumatic  system,  it  Is  not 
contemplated  that  this  investigation  shall  ex- 
tend to  any  claim  or  representation  that  may 
be  made  by  the  contractors  concerning  claims 
for  extra  compensation  on  account  of  the  un- 
readiness of  tlie  vessel  or  delays  in  the  prog- 
ress of  the  work  alleged  to  be  due  to  the 
fault  of  the  department."  The  report  of  the 
board  was  approved  by  the  secretary  and  he 
required  the  contractor  to  execute  a  release  in 
which  it  would  "remise,  release,  and  forever 
discharge  the  United  States  from  all  and  all 
manner  of  debts,  dues,  sum  and  sums  of  mon- 
ey, accounts,  reckonings,  claims,  and  demands, 
whatsoever,  in  law  and  in  equity,  for  or  by 
reason  of  or  on  account  of  the  Installation  of 
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eaid  pneumatic  Bystem/'  and  the  secretary 
declined  to  approve  any  release  except  such  as 
was  unconditional,  full,  and  final.  Under  these 
circumstanceB,  and  protesting  against  the 
injustice  of  the  secretary's  decision,  and  deny- 
ing his  right  to  impose  such  terms,  the  con- 
tractor executed  the  release  and  received 
payment  of  the  balance  shown  to  be  due  by 
the  account.  It  was  held  that  as  the  secretary 
of  the  navy  had  expressly  declined  to  give 
the  board  appointed  to  investigate  the  ac- 
count authority  to  award  any  damages  for 
delays  and  interruptions,  and  had  refused  to 
entertain  these  claims  himself  on  the  report 
of  the  board,  it  could  not  be  said  that  the  re- 
lease given  was  in  settlement  of  disputed 
claims  between  the  parties  on  account  of  the 
delays  and  interruptions,  but  those  demands 
remained  open  on  their  merits.  The  court 
held  that  the  receipt  given  by  the  contractor 
was  not  founded  on  any  agreement  to  release 
claims  not  considered,  and  was  not  a  settle- 
ment of  matters  excluded  from  consideration 
by  the  secretary;  that  there  was  no  adjust- 
ment of  differences  by  way  of  compromise  and 
settlement  of  claims  for  delays  because  of  the 
onreadiness  of  the  vessel  at  the  proper  place 
or  because  of  interruptions  to  the  contractor 
in  subsequently  endeavoring  to  install  its 
pnenmatie  system  on  the  vessel,  and  that  it 
was  entitled  to  recover  therefor. 

In  Walker  t.  U.  S.  143  Fed.  685,  It  ap- 
peared that  the  claimant  agreed  to  furnish 
certain  machines  for  use  in  a  navy  yard. 
Being  apparently  in  doubt  as  to  the  meaning 
of  a  clause  in  the  specifications,  he  wrote 
the  naval  constructor  at  the  yard,  who  re- 
pliedt  giving  the  claimant  distinct  notice  of 
what  the  government  understood  by  the  clause 
ia  question.  The  plaintiff  accepted  the  gov- 
ernment's construction,  delivered  the  ma- 
chines and  signed  a  voucher  in  which  he  re- 
ceipted in  full  for  all  claims.  It  was  held 
that  he  was  bound  by  the  construction  of  the 
contract  to  which  he  had  assented,  and  that 
he  could  not  change  his  attitude  and  insist 
on  another  construction  and  recover  extra 
compensation  on  the  ground  that  the  letter 
of  the  naval  constructor  required  him  to  fur- 
nish larger  machines. 

Recovery  under  Special  Act, 

In  U.  S.  V.  Bliss,  172  U.  S.  321,  19  S.  Ct. 
216,  43  U.  S.  (L.  ed.)  463,  it  appeared  that 
a  contract  for  the  construction  of  a  gunboat 
stated  that  it  was  to  be  completed  in  eleven 
months.  On  account  of  changes  and  addition- 
al work  required  by  the  government,  and 
other  details  for  which  it  was  responsible, 
the  completion  of  the  vessel  was  delayed  for  a 
period  of  sixteen  months  and  seven  days  be- 
yond the  contract  term.  Full  payment  of  the 
contract  price  was  made,  and  also  an  addi- 


tional sum  for  changes  and  extra  work. 
Later  Congress  passed  an  act  submitting  tho 
claims  of  the  contractor's  executors  for  still 
further  compensation.  The  act  was  in  part 
as  follows:  "Prcvided,  however,  that  the  in- 
vestigation of  said  claim  shall  be  made  upon 
the  following  basis:  The  said  court  shall  as- 
certain the  additional  cost  which  was  neces- 
sarily incurred  by  the  contractors  for  build- 
ing the  light  draught  monitors  Squando  and 
Nauset  and  the  side  wheel  steamer  Ashuelot 
in  the  completion  of  the  same,  by  reason  of 
any  changes  or  alterations  in  the  plans  and 
specifications  required  and  delays  in  the 
prosecution  of  the  work:  Provided,  that 
such  additional  cost  in  completing  the  same, 
and  such  changes  or  alterations  in  the  plans 
and  specifications  required,  and  delays  in  the 
prosecution  of  the  work  were  occasioned  by 
the  government  of  the  United  States;  but  no 
allowance  for  any  advance  in  the  price  of 
labor  or  material  shall  be  considered  unless 
such  advance  occurred  during  the  prolonged 
term  for  completing  the  work  rendered  neces- 
sary by  delay  resulting  from  the  action  of 
the  government  aforesaid,  and  then  only  when 
such  advance  could  not  have  been  avoided  by 
the  exercise  of  ordinary  prudence  and  dili- 
gence on  the  part  of  the  contractors."  The 
court  of  claims  found  as  follows:  '^During 
the  contract  period  of  eleven  months,  and  to 
some  extent  during  the  succeeding  sixteen 
months  and  seven  days,  the  government  made 
frequent  changes  and  alterations  in  the  con- 
struction of  the  vessel  and  delayed  in  fur- 
nishing to  the  contractor  the  plans  and  spec- 
ifications therefor,  by  reason  of  which  changes 
and  delay  in  furnishing  plans  and  specifica- 
tions the  contractor,  without  any  fault  or 
lack  of  diligence  on  his  part,  could  not  antici- 
pate the  labor,  nor  could  he  know  the  kind, 
quality  or  dimensions  of  material  which 
would  be  made  necessary  to  be  used  in  com- 
plying with  said  changes:  'While  the  work 
was  so  delayed  during  and  within  the  period 
of  the  contract  as  aforesaid  the  price  of  labor 
and  material  greatly  increased,  which  in- 
creased price  thereafter  continued  without 
material  change  until  the  completion  of  the 
vessel  sixteen  months  and  seven  days  subse- 
quent to  the  expiration  of  the  contract  period. 
The  increased  cost  to  the  contractor  as  afore- 
said was  by  reason  of  the  delays  and  inac- 
tion of  the  government  and  without  any  fault 
on  his  part.' "  A  judgment  was  rendered  in 
favor  of  the  petitioner  for,  among  other 
things,  the  increased  cost  of  the  labor  and 
material  furnished  by  him.  Holding  that  the 
statute  did  not  warrant  that  allowance  the 
supreme  court  said:  "No  question  is  made 
except  as  to  so  much  of  the  judgment  as  is 
for  the  increased  cost  of  labor  and  material. 
The  allowance  for  that  is  challenged  under 
the  clause  of  the  act    •    •    •    'but  no  allow- 
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ance  for  any  advance  in  the  price  of  labor 
or  material  shall  be  considered  unless  such 
advance  occurred  during  the  prolonged  term 
for  completing  the  work  rendered  necessary  by 
delay  resulting  from  the  action  of  the  govern- 
ment aforesaid.'     The  finding  is  that  there 
was  an  advance  in  the  price  of  labor  and  ma- 
terial  during   the    contract   term    of   eleven 
months,  and  that  such  increased  price  con- 
tinued   thereafter    without   material    change 
during  the  sixteen  months  and  seven  days  be- 
tween tlie  close  of  the  contract  term  and  the 
actual  completion  of  the  vessel.     Of  coUrse, 
but  for  the  act    .     .     .     [20  Stat.   1247,  c. 
853],  no  action  could  be  maintained  against 
the  government.     The  statute  of  limitations 
would  have  been  a  complete  defense.    Tlie  pe- 
titioner's right,  therefore,  is  measured,  not 
by  equitable  considerations,  but  by  the  lan- 
guage of  that  statute.    Beyond  that  the  court 
may  not  go.     If  equitably  the  petitioner  is 
entitled   to  more   compensation,   it   must   be 
sought   by   direct    appropriation   or   further 
legislation  of  Congress.    It  seems  to  us  clear 
that  the  court  of  claims  was  not  permitted  to 
consider  any  advance  in  the  price  of  labor  or 
material  during  the  term  named  in  the  con- 
tract, to  wit,  eleven  months.    Evidently  Con- 
gress thought  that  the  contractor  took  the 
risk  of  such  advance  when  he  signed  the  con- 
tract.    The  contract  term  is  one  thing;  the 
prolonged  term  another.  If  Congress  intended 
to  allow  for  all  advances  in  the  price  of  labor 
or  material  at  anv  time  between  the  execution 
of  the  contract  and  the  completion   of  the 
work,   the  proviso  <}uoted  was   unnecessary. 
The  fact  that  the  proviso  discriminates  as  to 
the  term,  an  advance  during  which  entitles 
to  allowance,  is  conclusive  upon  the  question. 
There  are  no  terms  to  be  distinguished  except 
the  contract  term  of  eleven  months  and  the 
subsequent  prolonged  term  of  sixteen  months 
and  seven  days.    Of  course,  no  change  in  the 
price  of  labor  and  material  after  the  work 
was  finished  could  have  been  considered,  and 
if  Congress  intended  to  either  permit  or  forbid 
an  allowance  for  any  advance  in  the  price  of 
labor  and  material  during  the  entire  progress 
of  the  work,  it  was  easy  to  have  said  so. 
That  it  qualified  such  a  general  provision  by 
limiting  it  to  a  particular  term,  and   that 
term  one  created  by  the  action  of  the  govern- 
ment, excludes  all  doubt  as  to  the  meaning  of 
the  words  'prolonged  term.'     Obviously  the 
petitioner  himself  understood  that  they  refer 
to  the  period  commencing  at  the  time  fixed 
in   the  contract  for  the   completion   of  the 
work,  for  in  his  petition  it  is  said  that  'dur- 
ing the  term  specified  by  the  contract,  and 
also  through  the  prolonged  term,  there  was 
a  continuous  rise  in  the  prices  of  all  labor 
and  material  entering  into  said  vessel  and 
machinery.' " 

In  Braden's  Case,   16  Ct.   CI.  389,  which 
arose  under  a  contract  to  build  walls  of  rub- 


ble-stone, it  appeared  that  the  superintendent 
of  the  work,  who  was  without  authority  to 
order  an  alteration,  compelled  tlie  contractor 
to  build  the  walls  of  ranged  rubble  or  broken 
ashlar,  thus  making  a  better  wall  than  the 
contract  required.  It  was  lield  that  the  act 
of  Congress,  with  knowledge  of  the  facts,  in 
passing  a  statute  referring  the  contractor'^ 
claim  for  extra  compensation  "to  be  heard 
and  determined  according  to  law  and  jus- 
tice," was  a  ratification  or  assumption  of  the 
unauthorized  act  of  the  agent,  but  that  the 
statute  which  referred  the  claim  did  not  con- 
fer on  the  court  any  equity  jurisdiction,  and 
hence  that  it  waa  unable  to  decree  relief. 

Limitation  of  Action, 

A  contractor  claiming  for  extra  expenses 
and  because  of  the  navy  department's  actions 
in  the  construction  of  a  vessel  need  not  sue 
for  each  item  of  damage  as  it  occurs,  but  has 
a  right  to  wait  until  his  contract  is  com- 
pleted, and  his  right  of  action  as  to  such 
items  becomes  complete;  and  the  statute  of 
limitati9ns  begins  to  run  thereon  when  the 
work  is  finished.  Myerle  v.  U.  S.  31  CL  CI. 
105. 

In  Gibbons'  Case,  15  Ct.  CI.  174,  affirmed 
109  U.  S.  200.  3  S.  Ct.  137,  27  U.  S.  (L.  ed.) 
906,  it  was  held  that  where  a  contract  pro- 
vided that  three  specific  sums  of  a  certain 
amount  should  be  paid  to  the  contractor  as 
the  work  progressed,  and  that  the  final  bal- 
ance which  might  become  due  liim  should 
not  be  paid  until  the  work  should  be  **entire- 
ly  completed  to  the  satisfaction  of"  the  gov- 
ernment, it  could  not  be  determined  what 
were  extras  until  the  contract  was  completed, 
and  that  tlie  statute  did  not  begin  to  run 
against  a  claim  for  extra  work  until  that 
time. 

Set-off  and  Recoupment, 

The  increased  cost  to  the  government  by 
the  additional  expense  of  engineering  and  in- 
spection, in  consequence  of  an  extension  of  the 
time  to  complete  the  work  granted  at  the 
instance  of  the  contractor,  is  a  sum  for  which 
he  is  liable,  and  is  a  proper  claim  for  re- 
coupment from  money  otherwise  due  him  for 
extra  work.    Satterlee  v.  U.  S.  .30-  Ct.  CI.  31. 

In  Smith's  Case,  11  Ct.  CI.  707  {afirmed 
94  U.  S.  214),  it  appeared  that  during  the 
performance  of  u  building  contract,  the  con- 
tractor furnished  and  performed  certain  ad- 
ditional or  extra  work  not  required  by  his 
contract.  But  on  the  inspection  of  the  build- 
ings before  final  payment,  it  was  found  by  the 
inspecting  ofiicer  that  the  contractor  had 
omitted  to  furnish  and  perform  certain  work 
required  by  the  contract.  It  was  subsequent- 
ly agreed  between  the  contractor  and  the 
government's  officers  that  the  extra  work  fur- 
nished should  be  received  and  stand  in  place 
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of  that  omitted  by  the  contractor,  and  under 
this  eompromide  he  was  paid  the  balance  due 
of  the  contract  price.  The  court  held  that 
the  extra  work  done  on  the  buildings  in  ad- 
-dition  to  that  required  by  the  contract  and 
the  deficiencies  under  it,  as  determined  by  the 
inspeoting  officer,  were  proper  Bubjed^  of  com- 
promise and  set-off,  and  having  been  so  treat- 
ed before  final  payment,  the  contractor  was 
precluded  from  seeking  a  recovery  for  the 
former. 

What  Constitutes  Extra  Work  bx>r  Whioh 

CkUCPENSATION  MaT  BE  HaD. 

In  OeneraL 

A  contractor  is  not  entitled  to  recover,  as 
extra  work,  for  items  embraced  within  the 
specifications  and  necessary  to  be  performed 
in  the  execution  of  the  contract  in  order  to 
complete  it  as  required.  Kingsbury's  Case, 
1  Ct.  CL  13;  Merchants'  Loan,  etc.  Co.  v.  U. 
S  40  Ct  CI.  117;  Kimler  v.  U.  S.  48  Ct.  CI. 
180.  So  where  a  contractor  constructing  a 
lighthouse  is  obliged  to  do  and  furnish  every- 
thing necessary,  whetber  specified  or  not,  to 
make  the  work  complete,  he  is  not  entitled  to 
extra  compensation  for  work  and  materials 
which  are  necessary  to  complete  the  contract, 
though  they  are  not  specified.  Erickson  v.  U. 
a  107  Fed!  204. 

In  Murphy's  Case,  13  Ct.  CI.  372,  it  ap- 
peared that  under  a  contract  for  the  construc- 
tion of  a  wall  around  a  cemetery,  it  was 
found  necessary  to  deepen  the  foundations 
beyond  the  depth  called  for  by  the  specifica* 
tions,  and  so  to  construct  an  extra  amount 
of  wall.  This  extra  work  was  not  completed 
in  the  durable  manner  required  by  the  con- 
tract for  the  contract  wall,  but  was  accepted 
by  the  government,  and  a  large  portion  there- 
of paid  for.  It  was  held  that  as  the  govern- 
ment had  the  benefit  of  it,  it  should  reimburse 
the  constructor  for  its  actual  cost. 

In  a  case  arising  out  of  a  contract  for  the 
construction  of  a  war  vessel,  it  appeared  that 
the  parties  contemplated  the  probability  that 
t)ie  work  would  not  be  completed  at  the  time 
specified  in  the  contract,  and  that  changes 
would  be  made  in  the  construction  of  the 
vessel.  They  made  such  provision  as  they 
deemed  necessary  for  the  protection  of  each 
party.  For  the  reasonable  cost  and  expenses 
of  the  changes  made  in  the  construction,  pay- 
ment was  to  be  made,  but  no  provision  was 
made  for  any  increase  in  the  cost  of  the  work 
not  changed.  The  court  held  that  without 
any  such  provision  the  contractor  must  be 
held  to  have  taken  the  risk  of  the  prices  of 
the  labor  and  material  which  he  was  bound  to 
furnish.  Hence,  .the  court  held  that  he  could 
not  recover  for  the  rise  in  the  prices  of  the 
labor  and  material  on  the  work  done  under 


the  original  contract  and  without  reference 
to  the  changes,  which  rise  occurred  in  the 
time  during  which  the  completion  of  the  ves- 
sel was  delayed  by  the  changes  ordered  by  the 
government.  Chouteau  v.  U.  S.  96  U.  S.  61, 
24  U.  S.  (L.  ed.)  371.  And  see  U.  S.  v.  Nor- 
mile,  reported  in  full,  post,  tliis  volume,  at 
page  34. 

Interest  paid  by  a  contractor  on  money 
borrowed  to  carry  on  the  work,  necessitated 
by  the  government's  neglect  to  pay  promptly 
the  percentage  required  by  the  contract  on 
the  value  of  the  work  as  it  progressed,  and 
presented  in  the  guise  of  an  extra  expense  or 
damage  in  some  other  form,  cannot  be  col- 
lected. Myerle  v.  U.  S.  33  Ct.  CI.  1;  Mc- 
Laughlin V.  U.  S.  36  Ct.  CI.  138,  37  Ct.  CI. 
160;  Axman  v.  U.  S.  47  Ct.  CI.  537. 

If  the  officer  in  charge  of  the  work  requires 
more  extensive  construction  or  the  use  of 
more  expensive  materials  than  the  contract 
specifies  it  is,  of  course,  extra  work  for  which 
the  contractor  is  entitled  to  compensation. 
Hawkins  v.  U.  S.  96  U.  S.  689,  24  U.  S.  (L. 
ed.)  607,  agkrming  12  Ct.  CI.  181;  Murphy's 
Case,  13  Ct.  CI.  372;  Braden's  Case,  16  Ct.  CI. 
389;  Callahan  Const.  Co.  v.  U.  S.  47  Ct.  CI. 
229;  Venable  Const.  Co.  v.  U.  S.  114  Fed. 
763. 

Work  Necessitated  hy  Fault  of  Contractor, 

In  General. 

Where  a  contractor  claims  for  additional 
work,  but  it  appears  that  the  claim  ai'ose 
through  his  own  fault,  for  which  the  govern- 
ment was  in  no  wise  responsible,  no  allowance 
will  be  made  therefor.  Gearing  v.  U.  S.  48 
Ct.  CI.  12. 

In  Cotton  V.  U.  S.  38  Ct.  CI.  536,  the  con- 
tractors claimed  for  extra  work  of  waling 
under  a  contract  for  the  construction  of  two 
wharves.  It  appeared  that  the  specifications 
required  it,  but  it  was  directed  to  be  omitted 
by  the  officer  in  charge  and  was  not  estimated 
by  the  contractors  in  their  bid.  By  some 
inadvertence  the  specification  was  left  un* 
changed  in  that  respect,  and  the  wale  was 
put  on  by  the  contractor's  workmen  because 
of  the  want  of  information  that  it  was  to  be 
omitted.  It  was  held  that  this  item  arose 
from  the  contractor's  own  inattention,  and 
that  for  that  reason  thev  could  not  recover. 

In  Driscoll  v.  U.  S.  34  Ct.  CI.  508,  it  ap- 
peared that  in  ordering  an  iron  beam  for  a 
stairway,  a  contractor  building  an  extension 
to  a  government  building  followed  the  meas- 
urement indicated  by  the  scale  on  the  iron 
plan  alone,  and  purchased  a  beam  sixteen 
feet  long,  which  was  ten  inches  too  short,  as 
indicated  by  the  scale  on  the  masonry  plan, 
both  of  these  plans  having  been  furnished  by 
the  government.    He  was  required  to  procure 
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and  put  in  a  new  beam  of  the  requisite  length, 
and  was  thereby  subjected  to  an  additional 
cost.  A  paragraph  in  the  advertisement  for 
proposals  giving  general  instructions  to 
bidders  for  the  work  enjoined  on  the  success- 
ful bidder  the  duty  and  responsibility  not 
only  of  making  "all  measurements  necessary 
for  the  proper  prosecution  of  the  work  called 
for  by  the  drawings  and  specifications/'  but 
also  of  making,  during  the  progress  of  the 
work,  "all  necessary  remeasurements  to  pre- 
vent misfittings  in  said  work."  The  advertise- 
ment and  general  instructions  forming  a  part 
thereof  were  incorporated  in  the  contract. 
It  was  held  that  it  was  the  contractor's  duty 
to  have  made  or  caused  to  be  made  for  his 
own  guidance,  in  the  proper  prosecution  of 
the  work,  the  necessary  meafiurements  and  re- 
measurements  "called  for  by  the  drawings 
and  specifications;"  and  that  if  the  duty  and 
responsibility  thus  devolved  on  him  were 
neglected,  by  rca«on  of  which  he  suffered 
loss,  the  government  could  not  be  held  liable 
therefor. 

Where  a  paragraph  in  the  specifications 
for  the  erection  of  a  building  made  it  the  duty 
of  the  contractor  to  check  and  verify  all  of 
the  measurements  and  figures  embraced  in 
the  drawing  furnished,  it  was  held  that  he 
could  not  recover  damages  occasioned  by  the 
fact  that  after  he  had  commenced  the  con- 
struction of  the  building  and  had  been  to 
considerable  expense  in  that  behalf,  a  change 
of  location  of  the  building  was  made  neces- 
sary for  the  reason  that  the  location  fur- 
nished by  the  civil  engineer  of  the  government 
was  not  the  location  shown  on  the  plans 
furnished  to  bidders  by  the  government. 
Griefen  v.  U.  8.  43  Ct.  CI.  107. 

Where  a  paragraph  of  the  specifications 
provided  a  means  of  making  a  survey  of  the 
completed  work  on  which  estimates  were  to 
be  based,  it  was  held  that  the  contractor 
was  not  relieved  from  the  obligation  to  make 
the  same  by  tha  fact  that  a  different  plan 
prepared  by  himself  was  assented  to  by  the 
engineer,  in  which  no  provision  was  made  for 
a  fixed  point  for  surveys,  and  that  since  he 
did  not  elect  to  pursue  the  methods  permitted 
by  the  specification,  he  could  not  complain 
that  in  doing  tho  work  in  a  different  manner 
he  incurred  additional  expense. 

In  Phoenix  Bridge  Co.  v.  U.  S.  211  U.  S. 
188,  20  S.  Ct.  81,  53  U.  S.  (L.  ed.)  141,  it 
appeared  that  a  contract  for  the  partial  re- 
construction and  remodeling  of  a  drawspan 
bridge  provided  that  the  word  should  be 
completed  on  a  date  prior  to  the  opening 
of  navigation.  The  plan  adopted  for  the 
erection  of  the  bridge  contemplated  the  sub- 
stitution of  new  material  for  the  old  super- 
structure without  interruption  to  the  railroad 
traffic  over  the  bridge,  and  the  scheme  adopt- 
ed was  to  carry  such  trafiSc  on  false  work. 


consisting  of  timbers  extending  from  the  bed 
of  the  stream  to  the  old  superstructure,  for 
the  purpose  of  supporting  the  tracks  for  such 
traffic.    This  false  work  under  the  drawspaji 
made  a  barrier   across  that  portion   of  th& 
stream,  which  would  render  navigation  im- 
possible if  it  was  not  removed  prior  to  the 
opening  of  navigation.     The  contractor  did 
not  proceed  with  the  erection  of  the  draw- 
span  as  expeditiously  as  he  might  have,  and 
through  the  backwardness  of  the  work,  the 
false  work  and  a  substantial  portion  of  the 
drawspan  then  in  place  were  carried  away  by 
the  ice  as  the  result  of  a  rise  in  temperature. 
It  was  then  determined  that  the  most  feasible 
way  of  providing  for  railroad  traffic  during 
the  erection  of  the  drawspan  was  to  put  in 
place  a  temporary  liftspan,  which  could  be 
operated  so  as  to  allow  the  passage  of  vessels. 
It  was  held  that  the  contractor  could  not  re- 
cover for  the  cost  of  the  liftspan  as  extra 
work.     The  court  said:     "The  argument  by 
which  it  is  sought   to  support  the  conten- 
tion that  the  bridge  company  was  entitled 
after  the  accident  to  continue  the  construc- 
tion of  the  drawspan  by  the  erection  of  false 
work  which  would  entirely  bar  the  navigable 
channel,   insists  that  as  the  contract  alone 
provided  for  the  method  of  construction  by 
means  of  false  work  as  a  support  for  the  old 
structure  during  the  performance  of  the  con- 
tract, the  contract  must  be  construed  as  hav- 
ing authorized  the  bridge  company  to  con- 
tinue the  use  of   the   false  work   after   the 
accident,  even  across  the  navigable  channel, 
despite  the  injurious  consequences  to  naviga- 
tion which  would  have  resulted.     And  from 
this  right  to  use  the  false  work  to  the  de- 
struction of  navigation  it  is  contended  that 
there  was  no  authority  to  direct  the  erection 
of  the  liftspan,  and  consequently  an  implied 
and   contract   liability   on   the  part   of    the 
United  States  to  pay  the  cost  of  the  same 
when  the  span,  was  erected  under  tlie  order 
of  the  officer  of  the  United  States  in  charge. 
But  we  are  of  opinion  that  the  interpreta- 
tion of  the  contract  upon  which  this  proposi- 
tion must  rest  is  unsound,  because  it  is  not 
supported  by  the  text  of  the  instrument,  and 
is  not  consonant  with  the  intention   of  the 
parties   as   manifested   by   the   text   and   as 
established  as  a  necessary  result  of  the  find- 
ings  below  made.     In   considering  the   text 
of  the  contract  attention  is  at  once  attracted 
to  the  important  stipulations  as  to  the  period 
in  which  the  work  should  be  carried  on  and 
completed,  and  to  the  difference  between  the 
time   fixed   for  the  completion   of  the  work 
as  to  the  drawspan  and  that  as  to  the  re- 
maining   spans.      When    the    fact    that    the 
bridge  spanned  a  great  navigable  river,  and 
the  duty  of  the  government  to  protect  that 
navigability  is  borne  in  mind,  moreover  when 
the  facts  found  by  the  court  below  aa  to  the 
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period  when  navigation  would  be  suspended 
as  the  result  of  natural  causes,  is  also  con- 
sidered   in    connection    with    the    obligation 
which  the  contract  imposed  of  completing  the 
drawspan  within  such  non-navigable  period, 
we  are  of  opinion  that  the  contract  must  be 
interpreted  as  exacting  that  the  means  em- 
ployeid  in  constructing  the  drawspan  should 
be  such  as  would  operate  not  to  impede  navi- 
gation.    We  think,  therefore,  that  the  con- 
tract must  be  held  to  have  empowered  the 
bridge  company  to  use  and  retain  the  false 
work   in  the  navigable  channel  only  during 
the  time  expressly  stipulated  in  the  contract, 
and  therefore  to  have  imposed  the  duty  after 
that   period,   if  the  exigencies   of  the  situa- 
tion required  it,  to  perform  the  work  on  the 
drawspan  in  some  other  suitable  manner  con- 
sistent   with     the    noninterruption     of    the 
navigation  of  the  river.    This  interpretation, 
which  we  think  the  contract  requires,  as  we 
have  said,  is  directly  in  accordance  with  the 
finding  below,  that  the  object  of  fixing  March 
1,  1896,  for  the  completion  of  the  drawspan 
was  that  navigation  which  was  likely  to  open 
at  that  place  in  the  middle  of  March,  should 
not  be  interrupted  By  the  work  of  construction 
upon   the  bridge,   and  that  this  object  was 
well  understood  by  both  parties  to  the  con- 
tract.    ...     As  the  findings,  beyond  per- 
adventure,    establish   that   the   liftspan   was 
the  most  feasible  and  least  expensive  substi- 
tute for   the   false   work   which   could  have 
been   employed   after   the   accident,    and,    as 
they  also  established,  that  the  objection  of 
the  bridge  company  to  pursuing  that  method 
was  alone  based  upon  the  assumed  right  to 
complete  the  work  by  the  use  of  false  work 
in    the    navigable   channel   after   the   period 
stipulated  in  the  contract — a  right  which  we 
hold  the  bridge  company  did  not  enjoy — ^we 
think  no  express  or  implied  obligation  rested 
upon  the  United  States  to  pay  for  the  cost  of 
the  temporary   liftspan   and  that  the   court 
below  was  correct  in  so  holding.    Disposing  of 
the  case,  as  we  do,  upon  the  interpretation 
of   the   contract  heretofore   made,   it   is   un- 
necessary to  consider  whether,  even  assuming 
that  there  could  be  a  different  interpretation, 
the  bridge  company  would  be  entitled  to  re- 
cover, in  view  of  the  facts  found  below  as 
to  the  state  of  the  work  on  the  drawspan  at 
the  time  the  accident  occurred,  that  is,  the 
backwardness  of  such  work,  which  it  was  ex- 
pressly found  was  due  solely  to  the  negligence 
of  the  bridge  company." 

Under  a  contract  which  obligated  a  freight- 
er to  transport  stores  "with  all  practicable 
dispatch"  and  provided  for  the  payment  of  a 
certain  sum  per  day  for  each  and  every 
team  for  each  and  every  day  in  which 
they  were  delayed  over  two  days,  by  any  act 
on  the  part  of  the  government,  its  officers,  or 
its   agents,   it   has   been   held   that   a   delay 


caused  by  the  contractor,  or  through  any  de- 
fect or  accident  in  his  means  of  transporation, 
would  not  entitle  him  to  recover  compensa- 
tion therein  provided  for.  Bukley's  Case,  8 
Ct.  CL  191.  In  that  case  it  was  further  held 
that  an  order,  stopping  the  wagon  trains  for 
the  season  given  for  the  protection  of  the 
stores,  at  the  request  and  for  the  benefit  of 
the  contractor  and  reciting  that  it  was  given 
"in  consequence  of  the  bad  condition  of  the 
transportation  and  the  lateness  of  the  sea- 
son," did  not  entitle  him  to  the  extra  com- 
pensation provided  for  in  the  contract. 

Where  a  contract  provided  that  the  gov- 
ernment was  to  furnish  the  contractor  with 
an  escort  for  his  train  while  en  route  and 
that  for  delays  to  which  he  was  subjected  in 
awaiting  an  escort  an  amount  stipulated  there- 
in should  be  paid  him  per  day  for  each  team 
of  his  train,  it  was  held  that  he  was  not 
obliged  to  start  without  an  escort,  and  in 
so  doing  when  he  was  not  required  to  by  the 
contract  or  any  government  officer,  he  acted 
at  his  own  risk  and  could  not  recover  for  any 
animals  lost  thereby. '  Porter's  Case,  9  Ct.  CI. 
356. 

Effect  of  Decision  of  Officer  in  Charge. 

Where  a  government  contract  constitutes 
an  officer,  such  as  the  engineer  in  charge  or 
the  architect,  an  arbiter  to  decide  as  to  the 
character  and  sufficiency  of  the  work  as  it 
progresses,  and  provides  that  it  shall  be  satis- 
factory to  him,  or  that  his  decision  shall  be 
final,  his  decision  is  of  course,  in  the  ab- 
sence of  fraud,  or  gross  mistake  implying 
fraud,  or  a  failure  to  exercise  an  honest  judg- 
ment, conclusive  on  the  contractor,  and  the 
latter  cannot  recover  additional  compensation 
for  work  and  materials  necessary  in  order  to 
render  the  work  satisfactory  to  the  officer. 
U.  S.  V.  Barlow,  184  U.  S.  123,  22  S.  Ct.  4G8, 
46  U.  S.  (L.  ed.)  463,  affirming  35  Ct.  CI. 
514;  Riley  v.  U.  S.  223  U.  S.  6:)5,  32  S.  Ct. 
352,  56  U.  S.  (L.  ed.)  614;  Plumley  v.  U.  S. 
226  U.  S.  545,  33  S.  Ct.  139,  57  U.  S,  (L. 
ed.)  342,  modifying  43  Ct.  CI.  266;  Merrill- 
Ruckgaber  Co.  v.  U.  S.  241  U.  S.  387,  36  S. 
Ct.  G62,  60  U.  S.  (L.  ed.)  1058,  affwminff 
judgment  49  Ct.  CI.  553;  Bowe  v.  U.  S.  42 
Fed.  761;  Kennedy  v.  U.  S.  24  Ct.  CI.  122; 
Driscoll  V.  U.  S.  34  Ct.  CI.  508;  Sanger  v. 
U.  S.  40  Ct.  CI.  47. 

The  decision  of  the  officer  being  final  and 
conclusive,  it  becomes  the  duty  of  the  con- 
tractor, at  his  own  expense,  to  "remedy  any 
defect  or  unsatisfactory  material  or  work'* 
so  rejected  by  conforming  the  same  to  the 
drawings  and  specifications.  Driscoll  v.  U. 
C.  34  Ct.  CI.  508. 

At  least  one  of  three  conditions  must  exist 
before  the  decision  of  the  officer  can  be  im- 
peached— fraud,   bad   faith,   or   a   failure   to 
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exercise  an  honest  judgment.  A  mere  mis- 
taken judgment  not  tainted  with  fraud,  bad 
faith,  or  dishonesty  will  not  be  sufficient  to 
avoid  the  decision  of  the  arbiter.  Kennedy  v. 
U.  S.  24  Ct.  CL  122. 

No  matter  how  long  the  delay  or  how  great 
the  damage,  a  contractor  is  entitled  to  no 
relief  under  a  contract  containing  such  a 
clause  unless  it  appears  that  the  decision  of 
the  officer  was  the  result  of  "fraud  or  of 
such  gross  mistake  as  would  imply  a  fraud." 
Ripley  v.  U.  S.  223  U.  S.  696,  32  S.  Ct.  352, 
56  U.  S.   (L.  ed.)   614. 

But  the  very  extent  of  the  power  and  the 
conclusive  character  of  the  officer's  decision 
raise  a  corresponding  duty  to  exercise  hia 
judgment  reasonably  and  with  due  regard  to 
the  rights  of  both  the  contracting  parties. 
Ripley  v.  U.  S.  223  U.  S.  695,  32  S.  Ct.  352, 
56  U.  S.   (L.  ed.  614. 

If  the  circumstances  of  the  case  and  the 
situation  of  the  parties  at  the  time  charac- 
terize the  ruliifgs  of  the  engineer  as  an  arbi- 
trary and  unreasonable  exercise  of  his  dis- 
cretionary power  under  the  contract,  the 
consequential  loss  is  recoverable.  Axman  v. 
U.  S.  47  Ct.  CI.  637. 

So  a  finding  by  the  court  that  the  inspec- 
tor's decision  was  a  gross  mistake  and  an 
act  of  bad  faith  necessarily  leads  to  the  con- 
clusion that  the  contractor  was  entitled  to 
recover  the  damages  caused  thereby.  Ripley 
V.  U.  S.  223  U.  S.  695,  32  S.  Ct.  352,  56  U. 
S.  (L.  ed.)  614. 

Thus  where  a  contract  provided  that  the 
work  should  be  of  a  character  satisfactory 
to  an  officer,  who  had  full  power  thereunder 
to  reject  any  workmanship  or  materials  not 
in  every  respect  in  complete  conformity  with 
the  plans  and  specifications,  it  was  held  that 
a  contractor  could  not  treat  as  extras  work 
and  materials  furnished  in  acccnrdance  with 
the  officer's  requirements,  or  for  delays,  where 
he  failed  to  make  any  claim  for  extra  com« 
pensation  at  the  time,  and  the  officer  appeared 
to  have  acted  in  entire  good  faith  in  making 
his  decision.    Bowe  v.  U.  S.  42  Fed.  761. 

So  where  a  contract  provided  that  if  there 
was  any  discrepancy  between  plans  and  speci- 
fications, or  between  a  forfeited  contract  and 
one  for  the  completion  of  the  work,  the  mat- 
ter should  be  referred  to  the  secretary  of 
the  department,  the  contractor  agreeing  "to 
abide  by  his  decision  in  the  premises/'  it  was 
held  that  the  decision  of  the  secretary  and  his 
construction  of  the  contract  against  the  con- 
tractor were  binding  on  the  latter.  Plumley 
V.  U.  S.  226  U.  S.  545,  33  S.  Ct.  139,  57  U. 
S.  (L.  ed.)  342,  modifying  43  Ct.  CI.  266. 

In  Zimmerman  v.  U.  S.  43  Ct.  CI.  625,  it 
appears  that  a  provision  in  the  specifications 
of  a  contract  for  the  construction  of  locks 
and  dams  on  a  river  covering  the  removal  of 
deposits     in     cofferdams    required    material 


washed  into  or  left  in  the  cofferdams  by  fresh- 
ets to  be  removed  by  the  contractors,  as  di- 
rected, at  their  price  for  excavation,  but  no 
payment  was  to  be  made  for  removing  ma- 
terial washed  into  the  cofferdams  from  the 
coffers'  themselves  or  for  any  deposit  made 
by  the  contractors  beyond  or  above  the  work. 
Tlie  government  contended  that  the  resident 
engineer  ordered  the  removal  of  as  much  of 
the  deposits  within  the  cofferdama  aa  was 
necessary  for  the  prosecution  of  the  work, 
and  that  this  quantity  was  estimated  and 
paid  for,  but  that  the  portion  of  the  deposits 
banked  against  the  face  of  the  upper  coffer- 
dams was  not  in  the  way  of  construction,  and 
its  removal  was  consequently  unnecessary,  in- 
asmuch as  it  was  composed  of  such  material 
as  was  easily  washed  away  when  the  coffer- 
dams were  removed  and  the  current  came 
into  contact  with  the  deposits.  But  the  court 
held  that  the  contractors  were  bound  by  the 
engineer's  directions  when  given,  regardless  of 
whether  the  deposits  could  be  washed  away 
by  the  current  when  the  cofferdams  were  re- 
moved. The  engineer  having  decided  that 
the  deposits  banked  against  the  face  of  the 
upper  cofferdams  was  in  the  way  of  the  con- 
struction of  the  work,  the  court  held  that  it 
was  imable,  in  the  face  of  this  decision,  to 
find  as  a  fact  that  these  deposits  were  not 
in  the  way  of  construction,  or  that  they  would 
have  been  washed  out  by  the  current  in  time 
to  admit  of  proper  progress  in  construction,  if 
at  all,  and  therefore  held  that  the  contractors 
were  entitled  to  compensation  for  their  re- 
moval. 

In  Merrill-Ruckgaber  Co.  v.  U.  8.  241,  387, 
36  S.  Ct.  662,  60  U.  S.  (L.  ed.)  1058,  afflrm- 
mg  49  Ct.  CI.  553,  it  appeared  that  a  building 
contract  provided  that  whatever  walls  would 
have  to  be  removed  and  excavations  made 
would  have  to  be  done  in  such  a  manner  aa 
not  to  endanger  adjoining  property,  and  that 
all  necessary  shoring  and  underpinning,  etc., 
in  connection  therewith  had  to  be  done.  To 
this  provision  there  was  subsequently  added 
that  "in  the  case  of  the  building  joining  the 
north  line  of  the  site  the  underpinning  of  the 
main  rear  walls  must  be  carried  to  rock  by 
a  method  satisfactory  to  the  supervising 
architect."  There  were  two  buildings  "join- 
ing the  north  line  of  the  site,"  and  the  con- 
tractor selected  one  as  the  full  measure  of  its 
obligation  to  carry  the  underpinning  to  rook 
as  required  by  the  specifications,  giving  as  a 
reason,  in  a  communication  to  the  architect's 
ofiice,  that  it  did  not  consider  that  there  was 
any  rear  wall  in  the  other  but  only  a  metallic 
curtain  wall.  The  supervising  architect  in- 
sisted, however,  that  the  underpinning  of  the 
main  rear  walls  of  both  of  the  buildings  ad- 
joining should  be  carried  to  rock  by  a  method 
satisfactory  to  him.  This  was  done  by  the 
contractor  under  protest,  and  he  then  brought 
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the  action  to  recover  therefor  as  extra  work/ 
The  court  held  that  even  if  it  conceded  an 
ambiguity  in  the  specifications  arising  from 
the  use  of  the  singular  word  "building"  in- 
stead of  the  plural  word  "buildings"  against 
the  material  conditions  which  its  officers  had 
inspected  and  knew  of  and  against  as  well 
the  other  parts  of  the  specifications  which 
among  other  things  called  for  "rear  walls" 
instead  of  a  "rear  wall/'  seemingly  implying 
two  buildings  and  not  one  only,  at  the  utmost 
it  could  only  be  said  that  there  was  ground 
for  dispute,  and  that  under  the  contract  the 
decision  of  the  architect  on  the  dispute  was 
tiuaL 

It  is  not  a  gross  error  for  the  engineer 
c^cer  in  charge  of  tlie  work  of  constructing 
a  canal  lock  to  require  the  stone  to  be  cut 
by  the  contractor  as  required  by  the  specifica- 
tions, though  it  requires  other  tools  than 
those  mentioned  in  the  specifications  with 
which  to  do  it.    Sanger  v.  U.  S.  40  Ct.  CI.  47. 

But  where  the  engineer  in  charge  directed 
the  contractor  to  use  certain  materials  and 
thereafter  rescinded  his  former  order  by  di- 
recting the  removal  of  the  work  done  and  the 
substitution  therefor  of  material  of  greater 
strength,  which  was  accordingly  done,  it  was 
held  that  the  government  was  liable  for  the 
expense  to  the  contractor.  Toomey  v.  U.  S. 
49  Ct.  CI.  172. 

In  a  case  wherein  it  appeared  that  the  en- 
gineer officer  compelled  the  removal  of  a 
separate  and  distinct  rock  eighty  feet  dis- 
tant from  that  which  was  the  subject-matter 
of  the  contract,  as  a  part  thereof,  which  work 
was  not  included  in  the  contract,  specifica- 
tions, or  the  contour  lines  of  the  blue  prints, 
and  admitted  that  he  would  not  have  made 
final  payment  on  the  rock  which  was  the  sub- 
ject-matter of  the  contract  until  this  extra 
rock  had  been  removed  by  the  contractor,  it 
waa  held  that  his  ruling  was  arbitrary  and 
the  contractor  was  held  to  be  entitled  to  re- 
cover a  reasonable  sum  as  the  cost  of  its 
removal.    Axman  v.  U.  S.  47  Ct.  CI.  537. 

Work  yecesaitaied  by  Fault  of  Oovernment, 

A  contractor  may  recover  the  damages 
caused  him  by  reason  of  the  delay  of  the  gov- 
ernment in  furnishing  him  with  the  plans 
or  materials  required  under  the  contract,  or 
to  designate  a  site  for  the  work.  Hyde  v.  U. 
S.  3S  Ct.  CI.  649;  Snare,  etc.  Co.  v.*U.  S.  43 
a.  CI.  364. 

Thus  in  Owen  v.  U.  S.  44  Ct.  CI.  440,  it  ap- 
peared that  a  contract  for  the  erection  of 
several  buildings  provided  that  the  contrac- 
tors should  furnish  all  labor  and  materials 
for  the  completion  of  the  buildings,  except 
the  brick.  There  was  considerable  delay  by 
the  government  in  the  furnishing  of  the  brick, 
and  when  furnished  they  came  unsorted,  be- 


ing of  all  sizes,  colors  and  shapes.  No  brick 
came  for  at  least  twenty  days  after  the  con- 
tractor was  ready  for  them,  and  tlien  so 
slowly  that  for  some  time  only  a  part  of  the 
contractor's  workmen  could  be  employed.  It 
was  held  that  the  contractors  were  entitled 
to  recover  for  all  the  loss  directly  occasioned 
by  the  delay.  Tliis  delay  on  the  part  of  the 
government  in  supplying  the  brick  delayed 
the  completion  of  the  outside  walls  of  the 
buildings  until  far  into  the  winter,  necessarily 
entailing  considerable  unusual  expense  in  lay- 
ing the  brick,  for  which  the  court  held  the 
contractors  were  entitled  to  additional  com- 
pensation. 

Where  a  building  contractor  was  delayed 
for  nearly  two  years  in  the  construction  of 
the  building  by  the  failure  of  the  government 
to  designate  and  prepare  a  site  on  which  the 
building  should  be  constructed,  it  was  held 
that  the  contractor  was  entitled  to  recover 
the  damages  sustained  by  reason  of  this  delay, 
occasioned  by  the  advance  in  the  price  of  ma- 
terials and  cost  of  labor  necessary  in  the 
construction  of  the  building.  Snare,  etc.  Co. 
V.  U.  S.  43  Ct.  CI.  364. 

So  it  has  been  held  that  a  contractor  con- 
structing a  building  may  recover  the  in- 
creased cost  of  materials  and  labor  and  over- 
time on  work  which  resulted  from  the  failure 
of  the  government  to  furnish  detail  plans 
called  for  by  the  contract,  delay  in  furnishing 
the  details  called  for  by  the  contract,  the  de- 
lays in  the  approval  of  samples  of  materials, 
failure  to  name  an  inspector  for  the  rolling 
of  the  structural  iron  work  of  the  building, 
delay  in  settling  the  changes  in  the  foundation 
about  the  basement  of  the  building,  and  sun- 
dry other  changes  made  by  the  United  States, 
by  which  the  building  was  delayed  in  the 
construction  for  a  period  of  forty-two  day.s 
beyond  the  time  within  which  he  could  have 
completed  it.     Hyde  v.  U.  8.  38  Ct.  CI.  649. 

A  contractor  may  recover  for  extra  work 
done  or  materials  furnished  necessitated  by 
errors  or  miscalculations  on  the  part  of  the 
government  engineer  or  architect.  Beckwith 
V.  U.  S.  38  Ct.  CI.  295 ;  Axman  v.  U.  S.  47  Ct. 
CI.  537;  Gearing  v.  U.  S.  48  Ct.  CI.  12. 
In  Axman  v.  U.  S.  supra,  it  was  held  that 
where  a  mistake  was  made  by  the  engineer 
officer  in  charge  in  adopting  a  plane  from 
which  measurements  were  made,  thus  re- 
quiring the  contractor  to  excavate  to  a  depth 
in  excess  of  that  prescribed  by  the  contract, 
the  contractor  was  entitled  to  recover  there- 
for. In  that  case  it  was  further  held  that 
where,  irrespective  of  this  error  in  the  estab- 
lishment of  a  correct  datum  plane,  a  novel 
contrivance  was  adopted  by  the  engineer  and 
soimdings  were  made  therefrom  which  were 
necessarily  erroneous  because  of  the  inability 
of  the  mechanism  as  a  whole  to  produce  ac- 
curate results,  the  reason  for  the  departure 
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from  the  ordinary  methods  of  making  sound- 
ings not  being  satisfactorily  explained,  the 
contractor  was  entitled  to  recover  for  the  ex- 
cessive excavation  required  by  the  manner  in 
which  the  measurements  were  made. 

In  Gearing  v.  U.  S.  48  Ct.  CI,  12,  it  ap- 
peared that  the  lines  of  the  partitions  in  a 
building  were  given  to  the  contractor  by  the 
local  engineers,  and  when  the  walls  were  car- 
ried up  they  were  found  to  be  out  of  plumb, 
to  remedy  which  the  inspector  in  charge  re- 
quired the  contractor  to  put  on  an  extra 
thickness  of  plastering  averaging  two  and  a 
half  inches  above  that  which  would  otherwise 
have  been  required.  The  court  held  that  this 
extra  plastering  clearly  fell  within  the  defini- 
tion of  extra  work,  as,  but  for  the  error  of 
the  local  engineers  in  giving  incorrect  lines, 
the  walls,  when  carried  up,  would  have  been 
plumb. 

In  Bockwith  v.  U.  8.  38  Ct.  CI.  296,  it  ap- 
peared that  in  excavating  for  a  brick  tunnel, 
the  contractors,  in  order  to  make  space  neces- 
sary for  them  to  put  in  the  lining  and  brick 
masonry  required  by  the  contract,  necessarily 
excavated  a  clearance  along  the  perimeter  of 
the  arch  of  from  four  to  six  inches.  The 
engineer  in  charge  of  the  work,  however, 
measured  only  to  the  outer  perimeter  of  the 
brickwork,  making  no  allowance  for  any  space 
beyond  that  within  which  to  work.  Likewise, 
in  making  measurements  for  the  thickness  of 
tlie  arch,  he  allowed  approximately  three- 
fourths  of  an  inch  less  than  its  thickness  as 
constructed,  and,  in  order  to  put  in  that 
thickness  of  brick  masonry,  it  became  neces- 
sary for  the  contractors  to  make  an  addi- 
tional excavation  of  the  tunnel.  The  original 
contract  provided  that  "the  decision  of  the 
engineer  officer  in  charge  as  to  the  quality 
and  quantity  shall  be  final."  It  was  held 
that  the  contractors  were  nevertheless  en- 
titled to  be  paid  at  the  contract  rates  for  the 
extra  excavating. 

,In  Richtman  v.  U.  S.  47  Ct.  CI.  483,  it 
appeared  that  a  contract  made  provision  for 
exigencies  that  might  call  for  work  below  a 
certain  point  on  a  river,  but  a  statement  of 
the  officer  in  charge  caused  the  contractor  to 
assemble  more  materials  at  another  point 
than  he  otherwise  would  have  done.  An 
exigency  actually  arose  which  required  work 
below  the  place  mentioned.  The  court  held 
that  no  statement  made  by  the  engineer  of- 
ficer in  charge  conflicting  with  the  provisions 
of  the  contract  could  be  held  binding  on  the 
government,  and  that,  as  the  engineer  made 
no  mistake  about  the  work,  nor  was  the  con- 
tractor delayed  or  interfered  with  in  the 
work,  though  he  was  told  that  about  all  the 
work  he  would  be  required  to  do  under  the 
contract  would  be  at  other  places,  he  was 
bound  to  know  that  statement  would  not  con- 
t  rol  in  case  of  exigencies  subsequently  arising 
]>rovided  for  by  the  contracts 


Where  the  government  obstructs  a  building 
contractor  in  the  performance  of  the  eon- 
tract,  it  is  responsible  for  the  extra  work 
caused  thereby.  Hyde  v.  XJ.  S.  38  Ct.  CI.  649. 
So  where  contractors  constructing  a  build- 
ing were  interrupted  in  the  execution  of  the 
contract,  the  work  being  at  first  delayed,  then 
ordered  to  be  suspended,  and  finally  to  be 
entirely  stopped,  in  consequence  of  a  change 
of  the  plan  of  the  building,  it  was  held  they 
were  entitled  to  recover  for  the  alterations 
and  the  increase  of  labor  and  materials  they 
entailed.  Kellogg  Bridge  Co.'s  Case,  15  Ct. 
CI.  206. 

Where  the  work  of  driving  piles  by  the 
drop-hammer  process  was  interrupted  by  an 
order  of  the  secretary  of  the  navy  to  experi- 
ment with  the  water-jet  system,  there  being 
nothing  in  the  contract  or  in  the  specifications 
which  required  the  contractors  to  experi- 
ment with  the  latter  system,  it  was  held  that 
this  direction  was  not  a  change  or  modifica- 
tion of  the  contract,  but  might  be  recovered 
for  as  extra  work.  U.  S.  v.  Barlow,  184  U. 
S.  123,  22  S.  Ct.  468,  46  U.  S.  (L.  ed.)  463, 
afp/rmmg  36  Ct.  CI.  614. 

In  Ohio  R.  Contr.  Co.  v.  U.  S.  45  Ct.  CI. 
542,  it  appeared  that  while  the  work  of  con- 
structing a  dam  was  in  progress,  by  per- 
mission of  the  government,  the  engineer  of- 
ficer in  charge  of  the  work,  on  behalf  of  the 
government,  commenced  the  raising  of  twenty 
wickets  in  the  river  bed  on  a  part  of  the 
dam  not  covered  by  the  claimant's  contract, 
the  purpose  being  to  use  the  wickets  in  the 
formation  of  a  cofferdam  which  the  govern- 
ment desired  to  build  around  a  leak  in  the 
air  pipe  designed  to  mechanically  raise  and 
lower  the  wickets  and  thereby  pump  out  the 
water  within  the  cofferdam  and  expose  the 
broken  pipe.  That  part  of  the  cofferdam 
formed  by  the  wickets  extended  about  ninety 
feet  transversely  across  the  river  and  was 
within  ninety  feet  of  the  cofferdam  of  the 
claimant.  The  claimant  company,  through  its 
president,  protested  to  the  engineer  officer 
against  the  raising  of  the  wickets  on  account 
of  the  uncertainty  of  the  rise  of  the  water 
in  the  river;  that  if  a  rise  should  come  when 
the  wickets  were  up  it  would  force  the  cur- 
rent against  the  cofferdam  with  such  speed 
and  force  as  to  undermine  and  injure  or  de- 
stroy it.  A  similar  protest  previously  made 
by  the  claimant  company  against  the  raising 
of  the  wickets  had  been  respected  and  the 
wickets  were  not  raised,  but  on  this  occasion 
the  engineer  insisted  on  going  ahead  and 
raising  the  wickets  in  order  to  repair  the 
broken  pipe.  The  president  of  the  claimant 
company  thereupon  notified  the  engineer  of- 
ficer that  if  any  damage  was  done  to  the 
cofferdam  of  the  claimant  it  should  hold  the 
government  liable  therefor.  The  wickets  were 
raised,  and  continued  raised  until  it  was  dis- 
covered that  by  reason  thereof  the  cofferdam 
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«f  the  elaimant  had  been  undermined  by  the 
current   and  force  of  the  water  during  the 
rise  and  about  eighty  feet  of  the  up-and-down 
stream  arm,  about  fifty  feet  of  the  lower  arm 
of  the  cofferdam,  the  toptimbers  or  ties,  and 
some   sheeting  had  been  washed  away  and 
the  filling  largely  waah^  out  of  the  coffer- 
dam, and  a  hole  scoured  near  the  lower  cor- 
ner of  the  cofferdam  to  a  depth  of  about  ten 
feet   below   the  original  depth  of  the  river 
at  that  point,  all  without  fault  on  the  part 
of  the  claimant  company,  by  reason  of  which 
it  was  required  to  and  did  repair  the  coffer- 
dam, at  an  extra  cost  to  it.    The  court  said: 
^There  is  no  controversy  but  that  the  officer 
oC  the  government  in   charge  of  the  work 
had  the  lawful  right  to  raise  the  wickets  in 
the  necessary  prosecution  of  the  work  under 
his  charge  in  the  improvement  of  the  naviga- 
tion of  the  river;  and  that  if  in  that  lawful 
act  private  property  of  the  claimajit  company 
was  taken  or  destroyed  as  the  proximate  re- 
sult thereof,  the  law  would  imply  a  contract 
to  make  compensation  therefor  under  the  fifth 
amendment  of  the  constitution.     .     .     .    But 
if  we  were  to  assume  that  the  claimant  had 
a  property   right  in  the  work  he  had  per- 
formed to  the  extent  of  his  contract,  would 
that   right   extend  to  a  claim   for  damages 
arii^ing  from  some  lawful  act  of  the  officer 
outside  the  contract?    In  other  words,  would 
the  damages  thus  resulting  be  a  breach  of  tlie 
contract;  and  if  so,  upon  what  theory T    Had 
the  engineer  in  charge  suspended  or  stopped 
the  work,  thereby  preventing  performance  on 
the  part  of  the  contractor,  or  had  he  so  liin- 
dered  the  contractor  in  his  performance  as  to 
increase   the   cost   to   him,   the   government 
would  clearly  be  liable.    Here,  it  is  true,  the 
work  was  hindered  by  the  lawful  act  of  tlie 
officer  of  the  government  in  raising  the  wick- 
ets, and  while  the  raising  of  the  wickets  was 
in  no  way  connected  with  the  claimant's  con- 
tract or  work,  the  immediate  and  proximate 
result  was  the  damage  to  the  plaintiff's  cof- 
ferdam, the  repair   of  which  cost  him   the 
sum   found.     Tlie  claimant  was   in   no   way 
at  fault.     Whether  he  could  have  protected 
himself  against  the  damage  done  by  deposit- 
ing stone  is  by  no  means  clear,  and  besides 
the  cost  of  stone  and  labor  which  would  have 
been  required  might  have  equaled  or  exceeded 
the     damage     done.     .     .     .    Whether     the 
claimant  company  had  procured  and  deposited 
the  stone  necessary  to  protect  or  assist  in 
protecting  its  cofferdam  from  so  washing  or 
repaired  the  damage,  as  it  did,  the  work  was 
extra  and  outside  the  contract,  made  neces- 
sary by  the  lawful  act  of  the  officer  charged 
with  the  execution  of  the  contract,  and,  hav- 
ing been  accepted  by  the  proper  officers  of  the 
government,  the  claimant  is  entitled  to  re- 
cover on  quantum  meruit,  if  not  on  the  basia 
of  a  taking  under  the  fifth  amendment  of  the 
eonstitution/' 


In  Merchants'  Loan,  etc.  Co.  v.  U.  S.  40  Ct. 
CI.  117,  it  was  held  that  a  building  con- 
tractor might  recover  for  additional  work 
due  to  changes  in  the  plan,  additional  work 
due  to  incorrect  plans,  work  done  over  which 
was  defective  though  done  in  strict  accord- 
ance with  the  contract,  work  resulting  from 
trying  to  remedy  inherent  defects  in  patented 
articles  required  by  the  contract  to  be  in- 
stalled, and  extra  work  caused  by  rough 
usage  and  causes  over  which  the  contractor 
had  no  control,  but  which  he  was  required 
to  and  did  remedy  rather  than  delay  the  com- 
pletion and  acceptance  of  the  work. 

In  Owen  v.  U.  S.  44  Ct.  CL  440,  wherein 
it  appeared  that  a  building  contract  called 
for  the  use  of  ''sound,  hard,  well-burned 
brick"  and,  instead,  the  government  furnished 
paving  brick  never  designed  for  use  in  the 
construction  of  buildings,  it  was  held  that 
this  was  an  unauthorized  deviation  from  the 
terms  of  the  contract,  and  a  change  increasing 
the  cost  of  the  work  of  the  contractor  for 
which  he  was  entitled  to  recover. 

In  Griefen  v.  U.  S.  43  Ct.  CI.  107,  a  con- 
tractor claimed  damages  for  an  alleged  mis- 
representation by  the  officers  of  the  govern- 
ment, relied  on  by  him,  as  to  the  amount  of 
mud  to  be  removed  in  the  construction  of 
the  foundation  of  a  building.  The  circular 
of  information  issued  by  the  government  to 
prospective  bidders  for  the  contract  for  the 
erection  of  the  building  stated  tliat  "from 
previous  observations  it  is  considered  safe  to 
estimate  on  an  average  of  not  more  than 
three  feet  of  mud  below  the  elevation  given." 
It  was  contended  by  the  contractor  that  this 
extract  from  the  circular  was  a  representa- 
tion amounting  to  a  warranty  as  to  the  depth 
of  mud  to  be  excavated  in  the  erection  of  the 
building,  and  that  he  was  entitled  to  re- 
cover the  cost  of  the  excavation  of  a  greater 
depth.  The  court  held  that  the  statement, 
on  its  face,  was  a  mere  "estimate,"  and  that, 
in  view  of  the  paragraph  in  the  specifications 
warning  the  contractor  to  examine  for  him- 
self the  site  of  the  proposed  building,  and  to 
inform  himself  "thoroughly"  of  the  actual 
conditions  and  requirements  before  bidding, 
his  claim  could  not  be  sustained. 

In  Hollerbach  v.  U.  S.  233  U.  S.  165,  34  S. 
Ct.  653,  68  U.  S.  (L.  ed.)  898,  reversing  47 
Ct.  CI.  236,  an  action  on  a  contract  for  the 
repair  of  a  dam,  it  appeared  that  a  para- 
graph of  the  specifications  stated  that  "the 
dam  is  now  backed  for  about  fifty  feet  with 
broken  stone,  sawdust  and  sediment  to  a 
height  of  within  two  or  three  feet  of  the 
crest,"  etc.  But  the  claimants,  as  they  pro- 
ceeded with  the  work,  found  that  the  dam 
"was  not  backed  with  broken  stone,  sawdust 
and  sediment  as  stated  in  paragraph  33  of 
the  specifications,"  and  below  seven  feet  from 
the  top  to  the  bottom  there  was  a  backing 
of  cribbing  of  an  average  height  of  4.3  feet 
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of  Bound  logs  filled  with  stone.  The  court 
held  that  obviously  this  made  it  much  more 
expensive  to  do  the  work  than  if  the  repre- 
sentation inserted  by  the  government  in  the 
specifications  of  its  own  preparation  had 
been  true  and  only  the  character  of  material 
had  been  found  which  the  specifications  un- 
equivocally asserted  was  there,  and  that  this 
positive  statement  of  the  specifications  was 
to  be  taken  as  true  and  binding  on  the  govern- 
ment and  remanded  the  case  with  directions 
to  the  lower  court  to  enter  judgment  for  the 
claimants  for  the  damages  incurred  because 
of  the  different  character  of  material  found 
behind  the  dam  than  thath  described  in  the 
specifications. 

In  Christie  v.  U.  S.  237  U.  S.  234,  35  S. 
Ct.  565,  59  U.  S.  (L.  ed.)  933,  reversing  48 
Ct.  CI.  293,  an  action  on  a  contract  for  the 
construction  of  locks  and  dams  on  a  river, 
damages  were  claimed  for  greater  expense  of 
excavation  and  pile  driving  due  to  misrepre- 
sentation of  the  materials  in  the  specifications 
and  drawings.  A  paragraph  of  the  former 
provided  that  "the  material  to  be  excavated, 
as  far  as  known,  is  shown  by  borings,  draw- 
ings of  which  may  be  seen  at  this  office,  but 
bidders  must  inform  and  satisfy  themselves 
as  to  the  nature  of  the  material."  The  al- 
legations of  the  petition  were  to  the  effect 
that,  invited  by  the  above  provision,  the 
claimants  examined  the  drawings  and  they 
"showed  gravel,  sand  and  clay  of  various  de- 
scriptions, and  showed  no  other  material;'* 
that  the  material  actually  to  be  excavated 
"consisted  largely  of  stumps  below  the  sur- 
face of  the  earth,  buried  logs,  of  cemented 
sand  and  gravel  (none  of  the  sand  or  gravel 
being  described  in  the  said  drawings  as 
cemented),  and  of  sandstone  conglomerate," 
and  that  such  materials  were  far  more  diffi- 
cult and  expensive  to  penetrate  and  excavate 
than  ordinary  sand  and  gravel  such  as  was 
described  in  the  drawings;  that  the  existence 
of  the  more  difficult  and  expensive  material 
was  known  to  the  persons  who  made  the  bor- 
ings and  to  the  resident  engineer  of  the 
United  States  under  whose  supervision  they 
were  made;  and  that  the  statement  in  the 
specifications  was  untrue  in  fact  and  mislead- 
ing, causing  the  claimants  to  propose  to  do 
the  work  on  the  basis  shown  by  the  drawings 
and  not  on  the  basis  of  the  more  difficult  and 
expensive  work,  which  in  point  of  fact  ex- 
isted and  was  known  to  the  officers  of  the 
United  States;  that  the  claimants  were  forced 
to  rely  wholly  on  the  information  furnished 
them,  the  time  not  being  sufficient  to  permit 
them  to  make  their  own  borings,  and  they  be- 
lieved the  information  furnished  them  to  be 
accurate  and  reliable;  that  the  erroneous  and 
deceptive  drawings  misled  the  claimants  and 
they  were  compelled  to  spend  $10,510.30  over 
and  above  the  rates  named  in  their  proposal 


and  contract,  which  rates  were  based  on  the 
materials  shown  by  such  drawings.  The  court 
said:  "We  think  the  findings  substantially 
sustain  the  allegations.  They  establish  that 
borings  were  made  and  that  the  drill  met 
'obstructions  which  from  the  particles  broken 
off  and  floating  to  the  surface  would  indicate 
they  might  be  logs.*  These  obstructions, 
though  in  some  instances  noted  because  of  the 
formation,  were  not  indicated  on  the  draw- 
ings. And  this  was  found:  'When  such  ob- 
structions were  met,  the  apparatus  was  moved 
elsewhere  until  a  place  was  found  where  the 
drill  would  penetrate,  and  the  result  was  re- 
corded as  if  taken  at  the  place  staked  out.^ 
And  further:  'The  boring  sheets  referred  to 
in  paragraph  48  of  the  specifications  con- 
tained only  the  record  of  completed  borings- 
and  do  not  show  any  record  of  sunken  logs,, 
or  of  cemented  sand  and  gravel,  or  con- 
glomerate impenetrable  by  the  drill.'  The 
indications  of  buried  logs  were  called  to  the 
attention  of  the  resident  engineer  and  he  was 
asked  if  they  should  be  noted  in  the  record 
of  borings,  to  which  he  replied  that  he  did 
not  consider  them  of  enough  importance  to  be 
noted.  It  was,  however,  found  that  the  evi- 
dence did  not  establish  to  the  satisfaction  of 
the  court  that  the  statement  of  the  engineer 
was  other  than  an  honest  expression  of  his 
opinion,  nor  was  it  made  to  induce  the  omis- 
sion from  the  records  of  the  borings  of  any 
logs  actually  encountered,  or  for  the  purpose 
of  concealing  the  same  from  or  misleading 
subsequent  bidders.  It  would  seem  as  if  there 
could  be  only  one  conclusion  from  these  find- 
ings. There  was  a  deceptive  representation  of 
the  material,  and  it  misled." 

ConstrtLctioni  of  Contr€Lct  <w   to   Work  Con- 
templated. 

Work  Held  within  Purview  of  Contract. 

In  White  v.  U.  S.  38  App.  Cas.  (D.  C.) 
131,  it  appeared  that  the  specifications  of  a 
contract  for  repairs  and  alterations  to  a  gov- 
ernment railroad  provided  that  "the  contrac- 
tor shall  furnish  all  materials,  labor,  etc., 
necessary  to  complete  the  work,  according  to 
the  true  intent  and  meaning  of  the  drawings 
and  these  specifications,  of  which  intent  and 
meaning  the  officer  in  charge  shall  be  the  in- 
terpreter." No  charge  for  extra  work  was  to 
be  allowed  unless  ordered  in  writing.  The 
contractor  was  required  "to  furnish  all  new 
ties  necessary  to  replace  those  unfit  for  fur- 
ther service  (approximately  2,000)."  The 
contractor  claimed  that  all  ties  furnished  by 
him  in  excess  of  the  2,000  were  additional 
ties,  the  officer  in  charge  so  decided,  and  he 
was  paid  for  them.  In  a  suit  to  recover  back 
the  money  as  having  been  paid  under  a  mis- 
take of  law,  the  court  held  that  the  expres- 
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sion  "approximately  2,000"  was  Birnply  an 
estimate  and  not  a  limitation,  and  that  when, 
therefore,  the  officer  in  charge  determined  the 
number  of  ties  unlit  for  further  service  which 
must  be  replaced  with  new  to  complete  the 
work,  he  exhausted  his  authority,  and  the  ad- 
ditional amount  paid  for  the  ties  involved  was 
paid  under  a  mistake  of  law. 

In  Swift  V.  U.  S.  43  Ct.  CI,  409,  it  appeared 
that  a  contractor  agreed  to  furnish  chilled, 
refrigerated  beef  to  a  "moving  army"  en- 
gaged in  hostilities.  As  part  of  the  under- 
taking and  indispensable  thereto,  it  not  only 
agreed  to  erect  refrigerators  at  necessary 
porta  for  that  purpose,  but  further  stipulated 
to  move  such  buildings  so  erected  at  its  own 
expense  from  point  to  point  on  the  sea-coast 
as  might  be  necessary  for  the  support  of  the 
troops.  The  government  required  the  contract- 
or to  erect  two  buildings  at  certain  points, 
which,  however,  were  never  utilized.  One  was 
sold  and  the  other  moved'  under  orders  to 
another  point.  The  court  held  that  the  fact 
that  the  erection  of  these  buildings  was  un- 
necessary was  the  result  of  subsequent  events, 
determinable  only  by  the  emergencies  of 
war,  and  that,  in  the  absence  of  any  exercise 
of  arbitrary  authority  or  such  reckless  dis- 
regard of  the  contractor's  rights  as  deprived 
the  transaction  of  reasonableness  under  the 
contract,  the  contractor  could  not  recover  for 
the  unnecessary  expenditure  of  a  large  sum 
of  money  in  the  erection  of  these  two  plants. 

In  McFerran  v.  U.  S.  39  Ct.  CI.  441,  it  ap- 
peared that  the  specifications  of  a  building 
contract  called  for  good  sandstone  of  the  best 
quality,  sound  and  of  even  color,  but  the  con- 
tractor was  required  by  the  officer  in  charge 
to  furnish  marble.  It  was  held  that  as  the 
contract  was  performed  in  a  country  of  mar- 
ble quarries,  where  the  stone  was  a  common 
material  for  use  in  trimming  houses,  and  as 
it  was  not  shown  that  the  use  of  the  marble 
so  ordered  and  furnished  was  in  excess  of  the 
cost  of  the  sandstone  specified,  no  allowance 
should  be  made  the  contractor  therefor. 

In  Snare,  etc.  Co.  v.  U.  S.  48  Ct.  CI.  415, 
it  appeared  that  the  specifications  for  the  con- 
struction of  a  wharf  contained  the  following 
statement:  "It  is  thought  that  piles  driven 
from  twelve  to  fifteen  feet  into  the  bot- 
tom where  the  water  is  twenty-five  feet 
deep  will  fill  this  specification,  but  the  gov- 
ernment will  take  no  responsibility  if  longer 
piles  are  needed."  These  specifications'  were 
based  on  borings  made  at  a  site  for  the 
dock,  which  was  subsequently  changed,  but 
the  information  obtained  from  these  bor- 
ings was  not  known  to  the  bidders  for  the 
construction  of  the  dock  at  the  new  site. 
The  specifications  were  not  changed  for  the 
site  finally  adopted;  and  when  subsequent 
investigations  and  soundings  were  made  it 
was  found  that  the  piles  upon  which  the 
dock  was  to  rest  would  be  required  to  be  of 


greater  length  than  the  borings  at  the  original 
site 'indicated;  and  when  the  wgrk  was  finally 
performed  it  was  further  found  that  still 
longer  piles  would  be  required,  which  was 
necessarily  much  more  expensive  than  either 
of  the  previous  borings  indicated.  Tlie  in- 
structions to  bidders  provided  that  "it  must 
be  assumed  that  bidders  have  fully  informed 
themselves  as  to  all  conditions,  requirements, 
and  specifications  before  submitting  proposals, 
and  tliey  cannot  be  excused  or  relieved  from 
the  responsibility  assumed  by  their  proposal 
on  the  plea  of  error."  The  court  held  that 
the  expression  of  opinion  as  to  the  length  of 
the  piles  required  was  not  misleading  to  the 
contractor,  and  hence  was  not  a  misrepresen- 
tation amounting  to  a  warranty  and  a  fraud, 
and  that  in  view  also  of  the  instructions  to 
bidders,  the  contractor  was  not  entitled  to 
recover  the  additional  cost  of  the  longer  piles. 
In  Cotton  V.  U,  S.  38  Ct.  CI.  636,  under  a 
contract  for  the  construction  of  two  wharves, 
the  contractors  claimed  extra  labor  and  ex- 
pense beyond  the  scope  of  the  contract  for 
the  reason,  as  alleged,  that  the  dredgers  for 
the  government  excavated  beneath  the 
wharves  to  a  much  greater  depth  than  the 
specifications  of  the  dredging  required,  on 
which  latter  alone  the  contractors  based  their 
bid  for  the  superstructure,  and  in  consequence 
of  the  greater  depth,  longer  piles  were  re- 
quired, exposing  greater  length  of  surface  to 
bo  sheathed  with  yellow  metal,  increasing  the 
expense  of  metal  over  that  required  by  the 
contract.  The  court  stated  that  it  did  not 
appear  to  its  satisfaction  that  the  excess  of 
excavation  would  have  been  avoided  by  or- 
dinary care,  and  held  that  the  burden  of  the 
expense  of  the  additional  length  of  piles  and 
sheathing  made  necessary  by  excessive  exca- 
vation was  assumed  by  the  contractors  under 
the  terms  of  their  contract,  and  that  they 
could  not  recover  for  this  item. 


Work  Held  Not  within  Purview  of  Contract. 

In  U.  8.  V.  United  Engineering,  etc.  Co. 
234  U.  S.  230,  34  S.  Ct.  843,  58  U.  S.  (L.  ed.) 
1294,  affirming  judgment  47  Ct.  CI.  489,  it 
was  held  that  the  extra  expense  under  a 
contract  for  the  construction  of  a  pumping 
plant,  of  enclosing  certain  machinery  in  cas- 
ing, necessitated  by  the  government's  building 
a  plank  walk  across  the  top  of  the  pipe  in  the 
pumping  plant,  to  protect  its  workmen  from 
high  speed  gearing,  was  an  extra  expense 
made  necessary  by  the  government  for  which 
allowance    was    properly    made. 

In  Thomas  v.  U.  S.  32  Ct.  CI.  41,  it  ap- 
peared that  a  contractor  under  a  contract 
to  make  improvements  on  a  government 
building  filed  with  and  as  a  part  of  his  pro- 
posal an  engraving  or  picture  of  an  elevator 
car  and  appendices  bearing  the  imprint  "Otis 
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Brothers  &  Co.,  New  York."  The  contractor 
proceeded  to  nnstall  a  Warner  elevator  sys- 
tem, hut  was  required  to  change  to  the  Otis 
system  hy  the  architect,  who  construed  the 
contract  as  calling  for  the  latter  system, 
which  increased  the  cost  to"  the  contractor. 
The  court  held  that  the  use  and  profert  of 
the  Otis  cut  representing  an  Otis  car  did  not 
have  the  effect  of  modifying  or  changing  the 
force  of  the  words,  "nothing  in  this  descrip- 
tion, however,  is  intended  to  express  a  pref- 
erence for  any  particular  manufacture,"  in 
the  specification  of  the  contract.  The  court 
therefore  held  that  the  increased  expense  be- 
tween the  two  systems  which  the  contractor 
had  been  compelled  to  pay  was  an  item  on 
which  the  contractor  was  entitled  to  a  recov- 
ery against  the  government. 

In  Bestor's  Case,  3  Ct.  01.  425,  it  appeared 
that  a  contract  for  the  building  and  equipping 
of  a  gunboat  provided  in  part  that  the  vessel 
was  "to  be  complete  in  every  respect  (except 
ordnance,  ordnance  stores,  fuel  for  engine) 
and  ready  to  receive  her  crew,  provisions,  and 
stores;  and  any  omission  in  these  specifica- 
tions will  not  relieve  the  contractor  from 
furnishing  the  objects  necessarj',  nor  the 
material  and  labor  that  may  be  required  for 
that  end,  and  for  which  there  are  to  be  no 
extra  bills  presented."  While  the  vessel  was 
in  the  course  of  construction,  the  contractor 
was  ordered  to  install  a  certain  firing  ap- 
paratus, and  the  work  of  putting  the 
apparatus  in  the  hull  was  begun  by  altera- 
tions therein,  putting  in  heavier  timbers,  etc. 
Later  these  orders  were  countermanded  and 
it  was  ordered  that  the  vessel  be  completed 
as  soon  as  possible  according  to  the  original 
plan.  After  the  trial  trip,  further  altera- 
tions and  additions  were  ordered  by  the 
government  to  give  the  vessel  strength,  and 
two  additional  boilers,  not  provided  for  by 
the  contract,  were  also  ordered  and  put  into 
it  to  give  additional  power  to  overcome  the 
veHsel's  increased  weight.  The  contractor 
claimed  compensation,  among  other  things, 
for  extras  for  materials  furnished  and  work 
done  by  order  of  the  government  beyond  the 
requirements  of  the  contract  and  its  specifi- 
cations, including  the  two  extra  boilers  and 
their  appurtenances,  and  the  time  the  boat 
was  detained  on  the  ways  for  the  application 
of  the  firing  apparatus  and  the  alterations. 
It  was  held  that  he  was  entitled  to  compensa- 
tion for  these  two  items,  as  the  provisions 
of  the  contract  excluding  extras  applied  to 
the  vessel  described  in  the  contract,  and  to 
details  necessary  for  that,  but  did  not  apply 
to  alterations  from,  or  additions  to,  the  plan 
fixed  by  the  contract. 

In  Zimmerman  v.  U.  S.  43  Ct.  CI.  525,  it 
appeared  that  a  provision  in  the  specifica- 
tions of  a  contract  for  the  construction  of 
locks  and  dams  on  a  river  provided  that  the 


contractors  were  required  to  remove  tlie- 
cofferdams  "and  their  belongings"  at  their 
own  cost,  the  time  and  manner  of  the  re- 
moval of  the  coffers  and  the  place  to  deposit 
the  material  to  be  prescribed  by  the  engineer. 
It  was  held  that  this  provision  should  be 
construed  to  exclude  deposits  banked  against 
the  face  of  either  cofferdam  by  freshets  to 
such  an  extent  as,  in  the  judgment  of  the 
engineer,  to  interfere  with  the  construction 
of  the  work,  and  that  the  contractors  were 
entitled  to  payment  for  the  removal  of  these 
deposits  on  his  orders,  as  these  accumula- 
tions could  not  be  said  to  b^  part  of  the 
belongings  of  a  cofferdam  within  the  mean- 
ing of  the  contract. 

In  Collins  v.  U.  S.  34  Ct.  CI.  294,  there  wa» 
involved  a  contract  for  the  excavation  of 
108,000  cubic  yards,  more  or  less,  of  rock 
for  a  canal  lock,  providing  that  the  lock  pit 
must  be  excavated  to  the  width,  length  and 
depth  deemed  to  be  necessary  by  the  engineer 
to  put  in  the  foundations  and  walls  of  the 
proposed  lock,  and  must  be  dressed  in  a 
suitable  manner  to  receive  the  timber  and 
masonry  of  the  lock.  It  was  held  that  this 
provision  was  not  meant  to  compel  the  con- 
tractors to  excavate  within  slopes  and  above 
grade  at  the  price  fixed  by  the  contract  and 
to  excavate  without  charge  below  grade  as 
far  as  the  engineer  saw  fit  to  order  them  to 
go.  So,  it  was  held,  when  the  work  of  excava- 
tion within  grade  had  been  completed  and 
the  pit,  then  in  proper  condition  to  receive 
the  timber  and  masonry,  had  been  turned 
over  to  the  government,  the  contractors  were 
entitled  to  compensation  for  the  additional 
excavation  of  rock  below  g^rade  required  by 
the  engineer,  and  were  not  required  to  re- 
store the  grade  at  their  own  expense,  by  virtue 
of  a  provision  that  if  the  work  intended  to  be 
left  undisturbed  should  be  shattered  through 
design  or  accident  on  their  part,  they  were 
to  restore  the  shattered  portions  and  replace 
them   with   masonry   at   their   own   expense. 

Where  a  contract  was  originally  for  the 
use  of  a  mixture  of  sand  composed  of  mate- 
rial obtained  one-fourth  from  the  river  above 
a  city  and  three-fourths  from  the  beach  below 
the  city,  which  contract  was  acquiesced  in 
by  the  officer  in  charge  at  the  time,  by  allow- 
ing the  use  of  it,  it  was  held  that  the  sub- 
sequent action  of  the  succeeding  ofiicer  in 
requiring  all  the  sand  to  be  obtained  from 
above  tlie  city,  at  a  largely  additional  cost 
over  the  other  mixture,  justified  a  recovery 
by  the  contractors  for  the  additional  cost. 
Vcnable  Constr.  Co.  v.  U.  S.  114  Fed.  763. 

In  Gregory  v.  U.  S.  33  Ct.  CI.  434,  it  ap- 
peared that  the  plaintiffs,  by  a  contract, 
were  to  sink  an  artesian  well  to  and  into  the 
solid  rock,  and  to  case  the  well  with  a  certain 
drill  pipe  which  was  to  be  carried  into  the 
rock  sufficiently  to  carry  off  all  surface  water. 
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which  they  did.  They  found  brackish  water 
which  was  not  "surface  water,"  and  were 
required  by  the  government  to  continue  bor- 
ing and  to  case  the  well  tlirough  the  rock  to 
shut  off  this  water.  It  was  held  that  the 
contract  was  not  one  to  sink  a  well  which 
would  furnish  fresh  water,  and  that  the  work 
in  shutting  off  the  brackish  water,  done  at  the 
goTemment's  request,  was  extra  work  for 
which  they  might  recover. 

In  Zimmern  v.  U.  S.  48  Ct.  CI.  395,  it 
appeared  that  a  contract  for  the  furnishing 
of  coal  provided  that  the  coal  should  be  sub- 
ject to  inspection  at  the  place  of  delivery  by 
the  officer  receiving  and  accounting  for  it, 
and  if  any  objection  was  made  to  any  of  the 
coal  a  board  was  to  be  convened  to  decide 
whether  the  coal  was  according  to  contract, 
and  the  decision  of  the  board  was  to  be  final 
when  approved  by  the  department  command- 
er. The  contract  provided  for  the  delivery 
of  the  coal  "in  bins  at  post,"  that  the  con- 
tractor would  be  notified  when  deliveries 
would  be  required,  and  that  he  would  "be 
afforded  proper  wharfage  facilities"  in  giving 
notice  as  to  the  time  deliveries  would  be 
made.  Two  cargoes  of  coal  tendered  by  the 
contractor  under  the  contract  were  rejected 
by  the  post  quartermaster,  and  his  action  was 
affirmed  by  the  board  of  officers  convened  for 
the  purpose  of  inspecting  the  coal  as  provided 
for  in  the  contract.  Thereupon  the  contrac- 
tor requested  the  quartermaster  to  grant  him 
the  privilege  of  placing  the  tentatively  re- 
jected coal  on  the  wharf  adjacent  to  the  post 
imtil  the  final  decision  of  the  department 
commander  was  received,  which  the  quarter- 
master refused  to  do,  and  the  contractor  was 
obliged  to  remove  the  coal.  I^ter  the  de- 
partment commander  reversed  the  action  of 
the  quartermaster  and  the  board  of  survey 
and  decided  to  accept  the  coal,  and  the  con- 
tractor was  compelled  to  reship  it  to  the 
post.  The  court  held  that  the  phrase  "proper 
wharfage  facilities"  embraced  the  right  of 
the  contractor  to  have  the  privilege  of  re- 
taining the  coal  on  the  wharf  pending  the 
final  decision  of  the  department  commander, 
and  henoe  that  he  was  entitled  to  recover  the 
expense  of  its  reshipment. 

In  U.  S.  V.  Newport  News  Shipbuilding,  etc. 
Co.  178  Fed.  194,  101  C.  C.  A.  514,  it  ap- 
peared that  the  claimant  entered  into  a  con- 
tract with  the  United  States,  whereby  the 
claimant  agreed  to  construct  and  complete 
an  armored  cruiser,  which  was  when  complet- 
ed, as  required  by  the  drawings,  plans,  and 
specifications,  and  ready  for  delivery  to  the 
government,  to  be  "subjected  to  a  trial  trip 
in  the  open  sea,  under  the  conditions  pre- 
scribed or  approved  by  the  secretary  of  the 
navy,  to  test  the  hull  and  fittings,  machinerj', 
including  engines,  boilers  and  appurtenancen, 
the  equipment   and  installation   of  the  ord- 


nance and  ordnance  outfit  and  the  speed  of 
the  vessel."  The  claimant  guaranteed  "that 
the  speed  developed  by  the  vessel  upon  said 
trial,  under  conditions  prescribed  or  approved 
by  the  secretary  of  the  navy,  shall  be  not 
less  than  an  average  of  twenty-two  (22) 
knots  an  hour,  maintained  for  four  consecu- 
tive hours."  At  the  time  of  the  completion 
of  the  vessel  and  when  she  was  ready  for 
trial  the  secretary  of  the  navy  telegraphed 
to  the  claimant,  asking  if  the  Rockland  course 
for  standardizing  the  cruiser  was  not  ready 
and  whether  the  Provincetown  course  would 
ba  acceptable,  to  which  telegram  the  claimant 
responded  both  by  telegram  and  letter,  that 
according  to  the  construction  of  the  contract 
the  trial  was  to  be  the  same  as  in  other 
previous  vessels  imder  similarly  worded  con- 
tracts, and  the  claimant  further  stated  that 
considerable  extra  expense  would  be  involved 
in  the  standardization  trial,  but  that,  if  the 
department  insisted  on  the  change,  the  claim- 
ant would  undergo  the  standardization  trials, 
and  would  submit  an  estimate  of  increased 
cost;  that  the  complainant  would  prefer  to 
have  more  than  twenty-five  fathoms  of  water 
to  make  the  standardization  trial  if  such 
trial  was  to  be  held.  No  answer  was  made 
by  the  department  to  these  communications, 
and  the  secretary  of  the  navy,  by  order  in 
writing,  required  the  claimant  to  run  the 
standardization  trials,  notwithstanding  tlie 
contractor's  protest  against  the  deviation 
from  the  previous  practice.  Under  this  order 
of  the  secretary  of  the  navy^  the  claimant 
proceeded  to  Provincetown,  and  successfully 
ran  her  standardization  trials.  On  the  fol- 
lowing day  the  contractor  successfully  ran 
the  four-hour  trial  in  the  open  sea,  and  the 
cruiser  was  thereafter  in  due  course  accepted 
by  the  government.  The  claimant  had  pre- 
viously built  a  number  of  vessels  under  con- 
tracts substantially  the  same,  but  with  ^ the 
exception  of  three  gunboats,  whose  trials 
were  not  required  to  be  run  in  the  open  sea, 
all  of  the  vessels,  so  far  as  speed  trials  were 
concerned,  were  subjected  to  four-hour  runs 
over  courses  measured  by  the  government, 
and  all  on  the  open  sea,  with  the  exception 
of  three  gunboats,  buoys  being  used  to  deter- 
mine the  length  of  the  course,  and  stake  boats, 
consisting  of  available  government  vessels 
being  stationed  along  the  course.  On  these 
stake  boats,  as  well  as  on  the  vessel  under- 
going trial,  were  stationed  a  corps  of  observ- 
ers employed  by  the  government.  The  speed 
of  the  vessel  undergoing  trial  was  determined 
by  the  measured  course,  subject  to  a  correc- 
tion based  upon  the  observation  of  tidal  ob- 
servers stationed  on  the  stake  boats.  The 
government  defrayed  the  expenses  of  station- 
ing the  stake  boats,  measuring  and  laying  out 
the  course,  and  providing  for  the  observation. 
According  to  the  practice  at  the  time  of  the 
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contract,  the  speed  trial  was  not  to  be  by 
standardization  method,  and  no  estimate  was 
made  therefor  and  after  1890  and  prior  to 
the  time  of  the  contract  no  ship  anywhere 
built  for  the  United  States  of  more  than 
1,000  tons  displacement  had  been  tried  by 
the  standardization  method.  During  the 
period  between  1890  and  the  date  of  the  con- 
tract only  thirteen  (13)  vessels,  with  a  total 
aggregate  displacement  of  6,635  tons,  were 
tried  by  the  standardization  method,  and, 
in  all  such  cases  of  trial,  the  same  was  had 
either  upon  the  application  or  with  the  con- 
sent of,  the  contractor;  whereas,  during  the 
same  period,  thirty-three  (33)  vessels,  with  a 
total  aggregate  displacement  of  149,696  tons, 
were  tried  by  the  method  of  having  speed 
trials  over  a  measured  course.  It  was  held 
that  the  contractor  was  entitled  to  recover 
the  additional  expense  of  the  unusual  test. 


MARTIJkND  DREDGING  AND  CON- 
TRACTING COMPANY 


V. 


UNITED  STATES. 


United  States  Supreme  Court — May  8,  1916. 


24:1  U.  8,  184:  i  36  S.  Ct.  646. 


ITnited    States  —   Cbntraots   —  Modlfl- 
cation    —    Unexpected    Obstacles    to 
'    Performance. 

The  encountering  of  the  stumps  and  roots 
of  a  submerged  forest  in  excavating  a  chan- 
nel, for  the  United  States  does  not  relieve  the 
contractor  from  liability  under  his  contract 
to  pay  the  stipulated  liquidated  damages  and 
the  additional  cost  of  supervision  and  inspec- 
tion in  case  the  work  is  not  finished  in  time, 
where  the  chief  engineer  refused  to  sanction 
any  extension  of  time,  and  the  contract,  which 
makes  time  of  its  essence,  provides  that  if 
completion  is  delayed  by  strikes,  epidemics, 
quarantine  restrictions,  or  by  the  ''abnormal 
force  or  violence  of  the  elements,"  additional 
time  may,  with  the  sanction  of  the  chief  en- 
gineer, be  allowed,  the  specifications  further 
stating  that  the  time  allowed  is  considered 
sufficient  "unless  extraordinary  and  unfore- 
seeable conditions  supervene,"  and  warning 
each  bidder  to  examine  and  decide  for  himself 
the  character  of  the  material  to  be  excavated, 
as  no  allowance  will  be  made  except  for  the 
removal  of  such  materials  as  "solid  rock,  large 
boulders,  and  compact  gravel." 

[See  note  at  end  of  this  case.] 

Appeal  from  Court  of  Claims. 


Claim  by  Maryland  Dredging  and  Contract- 
ing Company,  against  United  States.     Claim 
denied  by  Court  of  Claims.     (49  Ct.  CI.  710.) 
Claimant  appeals.    The  facts  are  stated  in  the 
opinion.    Aftirmix). 

C  G.  Calhoun,  D.  B.  Henderson  and  J.  Bar- 
rett Carter  for  appellant. 

Assistant  Attorney  General  Thompson  for 
United  States. 

[186]  Holmes,  J. — This  is  an  appeal  from 
a  judgment  of  the  Court  of  Claims  dismissing 
the  claimant's  petition  upon  demurrer.  On 
August  15,  1908,  the  claimant  made  a  con- 
tract with  Captain  Brown  of  the  Engineers, 
acting  for  the  United  States,  to  excavate  a 
channel  from  Beaufort  Inlet  to  Pamlico  Sound 
through  Core  and  Adams  Creeks  in  conform- 
ity with  specifications  made  part  of  the  con- 
tract. It  was  approved  on  September  10  and 
required  the  work  to  be  begun  within  forty- 
five  days  after  date  of  notification  of  ap- 
proval, September  14,  and  to  be  completed 
within  eighteen  months.  The  work  not  hav- 
ing been  finished  on  time  $7,320  of  the  agreed 
compensation  was  withheld  as  liquidated  dam- 
ages and  $210.50  as  additional  costs  of  super- 
intendence and  inspection,  $7,530.50  in  all, 
for  which  sum  this  suit  is  brought. 

The  petition  alleges  that  after  getting 
through  Core  Creek  to  and  through  the  head- 
waters of  Adams  Creek  to  a  point  on  tide 
water  about  five  miles  from  its  mouth,  where 
for  a  mile  and  a  half  it  averages  more  than 
1200  feet  wide  and  for  the  next  three  miles 
and  a  half  2500  feet,  the  stumps  and  roots  of 
a  submerged  forest  were  encountered  at  about 
eight  feet  below  the  bottom  of  the  water, 
which  made  it  impossible  to  do  the  work 
with  the  ordinary  machinery  and  in  the  ordi- 
nary way,  or  to  finish  the  work  by  the  time 
agreed.  It  is  alleged  that  the  forest  was  sub- 
merged by  some  abnormal  force  and  violence 
of  the  elements,  and  tliat  it  could  not  have 
been  discovered  by  the  ordinary  methods  of 
inspection  and  was  not  discovered  in  fact,  al- 
though the  claimant  and  others  and  the 
Government  had  exercised  every  known  pre- 
caution and  had  made  exhaustive  examina- 
tions with  the  utmost  care  and  skill.  The 
petition  sets  up  that  this  was  a  prevention 
"by  abnormal  force  and  violence  of  the  ele- 
ments" within  [187]  the  contract  and  that  the 
claimant  also  was  entitled  to  an  allowance 
of  time  under  a  clause  in  the  specifications 
stating  that  the  time  is  considered  sufiicient 
"unless  extraordinary  and  unforeseeable  con- 
ditions supervene."  It  also  sets  up  that  an 
extension  of  time  was  recommended  by  Cap- 
tain Brown  although  disallowed  by  the  Chief 
Engineer.  Finally  the  petition  alleges  that 
it  was  known  by  the  Government  officials 
when  the  contract  was  made  that  the  portion 
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of  the  canal  excavated  by  the  claimant  could 
not  be  used  to  any  practical  extent  for  com- 
mercial purposes  until  adjoining  portions  of  a 
proposed  line  were  completed  and  that  the 
additional  work  was  not  provided  for  or  seri- 
t.uslT  contemplated  within  the  time  of  the 
riaim ant's  work.  It  is  concluded  that  al- 
though the  contract  purports  to  provide  for 
li'iuidated  damages  fixed  at  $20  a  day,  yet 
in  the  circumstances  it  really  imposed  a  pen- 
alty and  that  the  Government  has  no  right  to 
retain  the  sum. 

As  has  been  implied  already  the  contract 
a|;reed  ^*that  time  shall  be  considered  as  an 
e^Hential  feature  of  this  contract,  and  that  in 
case  of  the  failure  upon  the  part  of  the 
party  of  the  second  part  to  complete  this 
ctjntract  within  the  time  as  specified  and 
.-i<2roed  upon  that  the  party  of  the  first  part 
will  be  damaged  thereby,  and  the  amount 
of  said  damages  being  difficult,  if  not  impossi- 
ble of  definite  ascertainment  and  proof,  it  is 
h«>reby  agreed  that  the  amount  of  said  dam- 
ages shall  be  estimated,  agreed  upon,  liqui- 
dated, and  fixed  in  advance,  and  they  are 
hereby  agreed  upon,  liquidated,  and  fixed  at 
the  sum  of  twenty  (20)  dollars  for  each 
division  for  each  and  every  day  the  party 
of  the  second  part  shall  delay  in  the  comple- 
tion of  this  contract"  and  the  claimant  agrees 
to  pay  that  amoimt  "as  liquidated  damages, 
and  not  by  way  of  penalty."  It  is  agreed  fur- 
ther that  the  United  States  shall  have  the 
right  to  recover  all  costs  of  inspection  and 
superintendence  incurred  by  it  during  the 
period  of  delay,  and  that  it  may  [188]  retain 
all  the  above-mentioned  sums  from  any 
moneys  falling  due  under  the  contract. 

There  is  a  proviso  that  if  the  claimants 
"shall  by  strikes,  epidemics,  local  or  state 
quarantine  restrictions,  or  by  the  abnormal 
force  or  violence  of  the  elements,  be  actually 
prevented  from  completing  the  work  .  .  . 
at  the  time  agreed  upon"  without  contributory 
negligence  on  his  part  "such  additional  time 
may,  with  the  prior  sanction  of  the  Chief 
of  Engineers,  be  allowed  him"  .  .  .  "as  in 
the  judgment  of  the  party  of  the  first  part, 
or  his  successor,  shall  be  just  and  reasonable." 
As  we  have  intimated,  the  specifications  also 
state  that  the  time  allowed  is  considered  suffi- 
cient "unless  extraordinary  and  unforseeable 
conditions  supervene."  The  claimant  further 
thinks  that  he  finds  some  support  for  his 
argument  in  a  provision  that  "solid  rock, 
large  bowlders,  and  compact  gravel  will  not 
have  to  be  removed  at  the  prices  bid  for 
ordinary  excavation.  If  such  materials 
should  be  encountered  their  removal,  if  re- 
quired by  the  engineer,  will  be  done  under 
special  agreement  and  paid  for  as  extra 
work."  On  the  other  hand  the  claimant  was 
required  to  remove  all  trees  and  "The  chan- 
nel must  be  cleared  of  all  snags,  logs,  roots, 
Ann.  Cas.  1918E. — 8. 


stumps,  or  wreckage  that  project  into  or  en- 
croach in  any  way  upon  the  cross  section, 
.  .  .  the  cost  of  same  being  included  in 
the  unit  price  bid  for  excavation."  The 
claimant  invokes  a  provision  that  the  en- 
gineers decision  as  to  quality,  quantity  and 
interpretation  of  the  specilications  shall  be 
final;  and  this  ends  the  statement  of  his 
case. 

It  is  hopeless  to  argue  against  the  provi- 
sions that  we  have  recited,  and  the  further 
express  warning  that  each  bidder  '*is  expected 
to  examine  and  decide  for  himself,  as  no 
allowance  will  be  made  should  any  of  it  prove 
to  be  otherwise  than  as  stated,"  except  as 
above  recited  with  regard  to  solid  rock,  etc. 
It  is  suggested  that  the  special  agreement  to 
to  be  made  for- the  removal  of  '*such  materials" 
[189]  means  materials  of  similar  kind;  but 
the  phrase  cannot  be  stretched  to  cover  roots. 
The  statement  in  the  specifications  that  the 
time  is  sufficient  unless  extraordinarv  condi- 
tions  supervene  does  not  promise  an  extension 
if  such  conditions  do  supervene.  The  extent 
of  this  promise  is  found  in  the  words  of  the 
contract  providing  for  the  allowance  of  such 
additional  time  as  with  the  sanction  of  the 
Chief  Engineer  the  engineer  in  charge  may 
think  reasonable.  Those  words  tend  also  to 
support  the  contention  of  the  Government 
that  "supervene"  means  come  into  being  in  the 
course  of  the  work,  as  in  the  case  of  strikes, 
epidemics,  etc.,  and  not  merely  be  discovered 
to  have  eixsted  and  still  to  exist.  We  may 
add  that  the  averment  hazarded  that  the 
submergence  of  the  forest  was  due  to  abnor- 
mal force  of  the  elements  is  top.  obvious  an 
attempt  to  pervert  the  meaning  of  the  pro- 
viso as  to  being  actually  prevented  by  such 
force  from  completing  the  work,  to  require 
analysis.  But  it  is  enough  to  say  that  any 
extension  depended  on  the  sanction  of  the 
Chief  of  Engineers  and  that  that  sanction  waH 
denied.  It  is  said  that  the  engineer  in  charge 
construed  the  contract  differently  as  he  recom- 
mended an  allowance  of  time.  But  the 
ground  of  the  recommendation  does  not  ap- 
pear to  have  been  an  incorrect  interpretation 
of  the  contract;  on  the  contrary  it  is  alleged 
that  the  liquidated  damages  were  withheld 
by  Captain  Brown;  and  if  his  interpretation 
had  been  wrong,  it  is  hard  to  see  how  it  would 
have  bound  his  superior  on  whose  sanction 
the  recommendation  depended  for  effect.  The 
suggestion  that  it  was  the  duty  of  the  Chief 
Engineer  to  give  his  sanction  in  the  absence 
of  fraud  finds  no  support  in  the  words  used. 
The  claimant  must  abide  by  the  words.  Car- 
negie Steel  Co.  V.  U.  S.  240  U,  S.  156,  104, 
36  S.  Ct.  342,  60  U.  S.   (L.  ed.)   576. 

Tlie  allegations  by  which  the  claimant  at- 
tempts to  avoid  his  contract  making  time  of 
the  essence,  that  the  damages  were  difficult 
to  prove  and  that  therefore  they  should  bo 
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fixed  at  twenty  dollars  a  day,  are  too  specula- 
tive [190]  to  do  more  than  emphasize  the 
necessity  for  the  liquidation.  There  is  no 
element  of  deception  or  exorbitance  and  al- 
though the  case  seems  a  hard  one  we  see  no 
ground  upon  which  the  claimant  can  escape 
from  the  terms  to  which  he  has  agreed.  U.  S. 
V.  Bethlehem  Steel  Co.  205  U.  S.  105,  119,  27 
S.  Ct.  450,  51  U.  S.  (L.  ed.)  731. 
Judgment  affirmed. 


NOTE. 

The  reported  case  holds  that  a  provision 
in  a  contract  with  the  United  States  govern- 
ment that  extensions  could  be  granted  only 
in  a  specified  manner,  coupled  with  a  recital 
that  the  time  allowed  for  performance  was 
sufficient,  ''unless  extraordinary  and  unfor- 
seeable  conditions  supervene,"  gave  the  con- 
tractor no  right  to  an  extension  in  case  ex- 
traordinary and  unforeseeable  obstacles  were 
encountered  and  that  the  government  might 
refuse  an  extension  and  assert  its  right  under 
the  contract  to  liquidated  damages  for  delay 
in  performance.  The  rights  with  reepect  to 
the  annulment,  suspension  or  modification  of, 
or  additional  compensation  under,  a  contract 
with  the  United  States  government  are  dis- 
cussed in  the  note  to  Saalfield  v.  U.  S.  re- 
ported ante,  this  volume,  at  page  1. 


on  a  new  site  having  been  achieved  by  nevr 
methods,  not  by  change  of  place,  there  bein^ 
nothing  to  show  that  the  new  methods  could 
not  earlier  have  been  adopted. 
[See  note  at  end  of  Uus  case.] 


UNITED  STATES 

v. 

NORMILE  ET  AL. 


NOBMILE  ET  AL. 

V. 

UNITED  STATES. 

United  States  Supreme  Court — December  13, 

1915. 

939  U.  8.  344;  36  S.  Ct.  122 


United     States    —    Contracts    —    Addi- 
tional Compensation. 

The  cost  of  the  last  two  of  three  unsuccess- 
ful temporary  dams  erected  by  the  contractor 
for  a  public  work  at  a  place  designated  by  the 
government  engineer  in  charge,  and  the 
charges  for  superintendence  during  the  time 
consumed  in  constructing  them,  is  not  charge- 
able to  the  United  States,  where  the  contract 
was  silent  as  to  temporary  structures,  and  the 
ftite  designated  by  the  engineer  seems  to  have 
been  as  good  as  any  other,  the  final  success 


The  increased  cost  of  the  necessary  la- 
bor and  materials  for  a  public  work,  due  to 
the  breaking  out  of  the  war  of  1898  witli 
Spain,  is  not  chargeable  to  the  United  States 
because  of  an  unexplained  delay  on  its  part 
in  notifying  the  contractors  that  they  could 
begin  work,  where  the  notice  was  given  in 
time  to  begin  work  as  early  as  contemplated 
by  the  specifications,  and  the  prices  had  ad- 
vanced before  the  supposed  neglect  on  the 
part  of  the  government  began,  and  the  con- 
tractors liad  not  the  facilities  to  accumulate 
materials,  even  if  they  had  been  notified  at 
an   earlier  date. 

[See  note  at  end  of  this  case.] 

Cross  appeals  from  Court  of  Claims. 

Claim  by  Simon  Normile,  et  al.,  against 
United  States.  Claim  allowed  in  part  by 
Court  of  Claims  (49  Ct.  CI.  73).  All  parties 
appeal.    The  facts  are  stated  in  the  opinion. 

RXVEBSED. 

Assisiamt  Attorney  General,  Thompstm  and 
Philip  i/.  Aahford  for  United  States. 

BenfofiUn  Carter  and  Frank  Oarter  Pope 
for  Simon  Normile  et  al. 

[346]  Holmes,  J. — This  is  a  claim  for  ex- 
tra expenses  incurred  in  performing  a  con- 
tract to  build  a  dam  and  certain  accessories 
on  the  Yamhill  River,  Oregon.  The  contract 
was  made  on  March  11,  1898,  and  required 
the  claimants  to  begin  work  as  prescribed  by 
paragraph  41  of  the  specifications,  to  com- 
plete the  keeper's  dwelling,  etc.,  within  sixty 
days  from  notification,  and  the  whole  work 
before  December  31,  1898.  Paragraph  41  of 
the  specifications  stated  that  the  sites  for  the 
construction  had  not  yet  been  purchased  and 
that  no  work  would  be  begun  until  they  were 
secured.  It  then  provided  that  within  ten 
days  after  notification  that  the  sites  had  been 
secured  and  the  contract  had  been  approved, 
the  contractor  ''must  proceed  with  the  work  in 
a  vigorous  manner;  he  must  complete  the 
keeper's  dwelling,  woodshed,  walks,  fences, 
etc.,  within  sixty  days  from  date  of  notifica- 
tion, and  the  whole  contract  on  or  before 
December  31,  1898."  It  added  that  because 
of  the  spring  rise  of  the  Willamette,  etc.,  it 
was  probable  that  work  on  the  lock  and  dam 
could  not  be  begun  before  June  at  the  earli- 
est ;  and  that  the  date  of  completion  had  been 
set  because  it  was  desired  that  all  w*ork 
should  be  finished  during  one  low  water  sea- 
son— ^the  meaning  of  which  was  known  by  the 
claimants.  Authority  to  purchase  was  asked 
by  telegraph  on  March   10  and  granted  on 
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March  15.  The  abstract  of  title  and  deeds 
were  sent  to  the  Chief  of  Engineers  on  April 
9  and  14»  and  the  contractors,  who  had  given 
notice  of  their  readiness  to  begin,  were  told  on 
April  9  that  the  deeda  had  been  sent  on. 
On  April  29  a  telegram  was  received  showing 
incumbrances  to  be  removed  before  the  deeds 
vere  accepted.  On  May  13  the'  attorney  for 
the  United  States  approved  the  title.  On 
May  12  the  contractors  began  work  on  the 
keeper's  dwelling,  etc.,  and  on  June  14  were 
given  the  notification  to  proceed. 

[347]  Before  June  14,  1898,  considerable 
work  had  been  done,  material  had  been  as- 
sembled  and  labor  employed.  The  war  with 
Spain  began  on  April  21,  1898,  raising  the 
price  of  labor  and  materials.  Tlie  increased 
cost  is  found,  but  it  is  found  also  that  this 
increase  was  not  shown  to  be  due  to  any 
breach  of  contract  by  the  United  States  and 
that  the  claimants  did  not  have  room  and 
facilities  for  s'toring  large  consignments  of 
materials.  ITie  claimants,  however,  insist 
upon  this  item  being  allowed,  and  make  it 
the  ground  of  their  cross  appeal. 

In  1899  after  a  lock  wall  had  been  built 
at  right  angles  with  the  line  of  the  wing 
dam  and  parallel  to  the  line  of  the  stream  it 
Ijecame  necessary  to  divert  the  water  from 
the  line  of  the  wing  dam  in  order  that  i\e 
latter  mi^t  be  built.  This  had  to  be  done 
liy  Knding  the  water  through  the  lock  cham- 
l«r  and  to  that  end  it  was  nc'^essary  to  build 
a  temporary  dam.  The  claimants  had  no 
civil  engineer,  although  they  commanded  some 
Mpericnce.  They  asked  the  local  enginer  in 
charge  for  the  United  States  where  the  tem- 
porary dam  should  be  placed.  He  indicated 
a  site  near  the  head  of  the  lock,  where  the 
river  was  narrow,  as  the  only  suitable  place, 
ind  the  claimants  started  upon  the  dam  in 
June.  The  up  stream  end  of  the  lock  cham- 
ber was  closed  with  a  lift -wall,  and  to  turn 
the  water  through  the  chamber  it  had  to  be 
raised  sixteen  feet.  The  bottom  of  the  river 
vas  inclined  to  disintegrate  and  when  the 
water  was  raised  to  twelve  feet  the  dam 
broke.  Two  more  attempts  were  made  with 
the  name  result.  Early  in  1900  the  claimants 
applied  to  the  local  engineer  for  leave  to 
rhange  the  place  and  to  cut  a  hole  through 
the  lift-wall,  which  was  granted  and  the 
Ham  was  built.  The  bottom  of  the  river  at 
the  new  site  was  similar  to  that  at  the  old 
and"  it  would  not  have  been  possible  to  con- 
strnct  the  dam  there  without  the  relief  af- 
forded by  the  hole.  The  Court  of  Claims 
allowed  the  cost  of  the  last  two  temporary 
dams  and  the  United  States  appeals. 

[348]  The  specifications  provided  that  if 
the  time  for  performance  should  be  extended 
all  expenses  for  inspection  and  superintend- 
*'nce  phould  be  deducted.  The  claimants  re- 
que^sted  an  extension  of  time,  not  suggesting 


violence  of  the  elements,  contemplated  in  the 
contract  as  a  ground,  or  fault  of  the  United 
States.  The  extension  was  granted  with  a 
warning  that  it  would  not  absolve  them  from 
the  above  expenses.  Tlie  Court  of  Claims 
allowed  the  claimants  the  expenses  accrued 
during  the  time  of  building  the  second  and 
third  temporary  dams,  from  which  allowance 
also   the   United   States   appeals. 

Taking  up  first  the  allowance  for  the  un- 
successful temporary  dams  and  charges  for 
superintendence  during  the  time  consumed  in 
constructing  them  we  are  of  opinion  that  the 
United  States  is  entitled  to  prevail  in  its 
appeal.  The  contract  was  silent  as  to  them, 
and  did  not  embrace  them.  A  contract  to  pro- 
duce a  result  does  not  bring  the  means  em- 
ployed to  provide  it  into  the  contract.  Ba- 
con v.  Parker,  137  Mass.  309,  311;  U.  S.  v. 
O'Brien,  220  U.  S.  321,  327,  31  S.  Ct.  406, 
55  U.  S.  (L.  ed.)  481.  They  remain  under 
the  control  of  the  contractors  alone.  The 
claimants  rely  upon  specification  40:  "The 
lines  and  levels  for  this  work  will  be  estab- 
lished on  the  ground  by  the  engineers,  and  the 
contractor  must  conform  and  keep  thereto." 
But  this  refers  to  the  work,  the  permanent 
structure,  not  to  the  transitory  instrumental- 
ity used  in  building  it.  While  the  engineer 
in  answer  to  the  claimants  pointed  out  a 
place  for  the  temporary  dam,  it  does  not 
appear  to  have  been  ordered  to  be  placed 
there.  Moreover  the  site  seems  to  have  been 
as  good  as  any  other,  the  final  success  having 
been  achieved  by  cutting  a  hole  in  the  lift- 
wall  of  the  lock  chamber,  not  by  the  change 
of  the  .place.  There  is  nothing  to  show  that 
the  claimants  could  not  have  left  this  open- 
ing, or  have  obtained  leave  to  make  it  earlier. 
Leave  was  granted  as  soon  as  askdd.  The 
mode  of  constructing  the  temporary  dam  was 
wholly  the  claimants'  affair. 

[349]  Upon  the  cross  appeal  also  we  are 
of  opinion  that  the  Government  is  in  the 
right.  If  it  had  attempted  to  hold  the  claim- 
ants to  the  time  originally  mentioned  in  the 
contract  tlie  question  might  be  different,  but 
we  see  no  ground  for  a  claim  on  their  part 
to  hold  the  United  States  liable  for  delay. 
Specification  41,  the  substance  of  which  has 
been  stated,  is  inconsistent  with  tlie  implica- 
tion of  an  undertaking  that,  the  claimants 
shall  be  notified  to  begin  within  any  particu- 
lar time.  The  findings  hardly  warrant  the 
statement  in  the  opinion  that  the  delay  from 
May  13  to  June  14  was  chargeable  to  the 
defendant's  neglect.  It  simply  is  left  un- 
explained. The  notice  was  given  in  time 
to  begin  work  on  the  lock  and  dam  as  early 
as  was  contemplated  by  specification  41.  But 
further,  as  is  pointed  out  by  the  court  below, 
the  prices  had  advanced  before  the  siinpoRcd 
neglect  began — not  to  speak  of  the  *  '«ng 
that  the  claimants  had  not  the  facil.  .    >  to 
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accumulate  material  even  if  they  had  been 
notified  at  an  earlier  date. 

Judgment  reversed. 

Petition  dismissed. 

Mc Reynolds,  J.,  took  no  part  in  the  con- 
sideration or  decision  of  these  cases. 


NOTE. 

It  is  held  in  the  reported  case  that  a  person 
who  has  entered  into  a  construction  contract 
with  the  United  States  government  is  not  en- 
titled to  additional  compensation  because  of 
an  increase  in  the  cost  of  labor  and  materials 
due  to  the  outbreak  of  war.  The  cases  dis- 
cussing: the  rights  with  respect  to  the  annul- 
ment, suspension  or  modification  of,  or  addi- 
tional compensation  under,  a  contract  with 
tlie  United  States  are  reviewed  in  the  note  to 
Saalfield  v.  U*  S.  reported  ante,  this  volume, 
at  page  1. 
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FIRST  NATIONAI.  BANK  ET  AI*. 


UNITED  STATES 

V. 

CARTER  ET  AI.. 


UNITED  STATES 

v. 

FORBES  ET  AI*. 

United  States  District  Court,  M.  D.  Alabama, 
N.  D.— April  4,  1918. 

2(%0  Fed.  290, 


Eminent  Domain  —  Taking  for  Mili- 
tary Camp  ^  Amount  of  Conipensa- 
tion. 

Where  the  United  States,  which  has  taken 
possession  of  Alabama  land  for  a  military 
camp,  thereafter  begins  condemnation  pro- 
ceedings under  Act  July  2,  1017,  c.  35,  40 
Stat.  241  (Fed.  St.  Ann.  Pamph.  Snpp.  Xo.  12, 
p.  112).  which  makes  the  state  laWvS  applicahlo, 
the  owners  are  entitled  to  recover  as  compen- 
sation the  value  of  the  property  at  the  time 
of  the  actual  taking,  together  with  interest 
at  the  Ifigal  rate  fixed  by  the  state  on  the 
amount  fixed,  which  should  include  the  value 
of  growing  crops,  as  well  as  diminution  in  the 


value  of  other  lands  of  the  owners  contiguoua 
to  those  appropriated. 

[See  note  at  end  of  this  case.] 

Valuation  of  l4inds. 

Under  the  Alabama  Laws  (Code  1907, 
§§  3860,  3887),  a  landowner,  whose  property 
is  condemned  for  a  public  purpose,  is  entitled 
only  to  "just  compensation,"  which  means 
equitable  conTpensation,  and  is  confined  to  the 
present  value  of  the  land. 

Same. 

Where  the  landowner  receives  fair,  reason- 
able, adequate,  and  just  compensation  for  the 
condemnation  of  his  land,  the  constitutional 
guaranties  are  satisfied,  for  it  is  not  intended 
that  the  compensation  shall  extend  beyond  the 
loss  or  injury. 

Adaptability  to  Partionlar  Purpose. 

Where  lands  are  condemned,  the  owner  is 
entitled  to  compensation  on  the  basis  of  the 
value  of  the  land  for  the  purposes  to  which 
it  might  have  been  applied,  having  regard  to 
the  existing  business  conditions  in  the  com- 
munity, and  not  simply  with  reference  to  the 
productiveness  in  the  condition  in  which  the 
owner  saw  fit  to  leave  it. 

[See  85  Am.  8t.  Rep.  297.] 

Duty  to  Hinimize  Damaee. 

Where  lands  are  condemned  and  growing 
crops  destroyed,  it  is  the  duty  of  the  owner, 
if  ne  lias  the  opportunity,  to  care  for  such 
perishable  property  and  minimize  the  dam- 
ages as  far  as  reasonably  possible. 

Offsetting      Enkanoen^ent      of      Otker 
Property* 

Where  the  government  takes  possession  of 
lands  for  a  military  reservation  before  con- 
demnation proceedings,  enhancement  in  value 
of  the  remaining  lands  cannot  be  off'sct  against 
the  value  of  that  taken,  but  the  owners  are 
not  entitled  to  receive  any  increased  valua- 
tion on  account  of  improvements  made  or 
proposed  to  be  made  by  the  government. 

[See  13  Ann.  Gas.  603;  19  Ann.  Gas.  859; 
Ann.  Gas.  1914B  478;  92  Am.  St.  Rep.  183.} 

Valuation  for  Taxation  ae  Eridenoe  of 
Valne. 

In  assessing  damages  for  the  condemnation 
of  land,  the  commissioners  may  consider  the 
value  at  which  the  owner  has  assessed  the 
land  for  taxation;  but  such  assessment  is  not 
conclusive. 

Condemnation  proceedings  by  United  States, 
against  First  National  Bank  et  al.,  against 
»Tohn  C.  Carter  et  al.,  and  against  A.  G. 
Forbes  et  al.  The  facts  are  stated  in  the 
instructions  by  the  court. 

Thoa,  D.  Bamford,  Lee  J.  Clayton  and  rf.  J. 
Tumri/  for  United  States. 

Bteiner,  Crum  d  Weil  for  First  National 
Bank. 

Fred  S.  Ball  for  A.  G.  Forbes. 

O.  P.  Mclntyre  for  John  S.  Carter. 

[300]  Henry  D.  Clayton,  D.J.  iiiuttntct- 
ing  commissioners  appointed  to  assess  dam* 
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ages  sustained  "by  oicners). — Gentlemen:  At 
the  inception  of  the  matters  before  you,  I 
explained  to  you  the  nature  of  the  proceed- 
injjs  under  and  by  virtue  of  whicli  you  were 
appointed  by  the  court  as  commissioners,  and 
your  duties  in  respect  thereto.  I  again  call 
rour  attention  to  the  statutes  governing  in 
this  c&se.  The  act  of  Congress  approved 
July  2,  1917  (40  Stat.  241,  c.  35  [Fed.  St. 
Ann.  Pamph.  Supp.  No.  12,  p.  112]  provides 
that  the  Secretary  of  War  may  cause  pro^ 
reedings  to  be  instituted  in  the  name  of  the 
United  States,  in  any  court  having  jurisdic- 
tion of  such  proceedings  for  the  acquirement 
by  condemnation  of  any  land,  temporary  use 
thereof,  or  other  interest  therein,  or  right 
pertaining  thereto,  needed  for  the  site,  loca- 
tion, construction,  or  prosecution  of  works 
for  fortifications,  coast  defenses,  and  military 
training  camps,  such  proceedings  to  be  prose- 
cuted in  accordance  with  the  laws  relating 
to  suits  for  the  condemnation  of  property 
of  the  states  wherein  the  proceedings  may 
be  instituted.  The  Alabama  statutes  (Code 
of  Alabama  1907,  §§  3S60-3887,  both  inclu- 
Five)  provide  the  method  of  condemnation  to 
l)e  followed — the  application  for  condemna- 
tion, the  appointment  of  commissioners  to 
a^isess  the  damages,  the  taking  of  testimony, 
and  the  like. 

You  will  remember  that  I  also  instructed 
you  to  receive  all  legal  testimony  which  might 
he  offered  to  vou  bv  the  defendants,  as  well 
as  by  the  government,  touching  the  value  of 
the  lands  sought  to  be  condemned,  and  the 
damages  or  injuries  which  have  been  sus- 
tained by  the  defendants  in  consequence  of 
the  taking  and  occupation  of  the  lands^  and 
other  property  thereon,  for  the  establishment 
Irv  the  United  States  of  a  cantonment  or  mill- 
tary  camp  built  on  these  lands;  and  I  am  in- 
formed that  you  have  received  and  heard  at 
length  testimony,  both  oral  and  dooumentary, 
in  regard  to  the  value  of  the  property  taken 
and  occupied  by  the  government  from  the 
defendants,  and  the  injuries  sustained  by  the 
owners,  these  defendants. 

For  convenience,  and  by  consent  of  all  the 
parties,  the  cases  of  each  of  the  three  several 
owners  of  the  land  have  been  submitted  to  you 
together,  and,  of  course,  the  law  governing 
the  measure  of  damages,  as  well  as  the  rules 
relating  to  the  admission  and  hearing  of  tes- 
timony, are  applicable  in  each  case  which 
you  have  under  consideration.  You  will 
weigh  and  consider  the  evidence  in  each  case 
EPparately,  in  the  light  of  these  instructions 
and  the  instructions  which  T  shall  give  to 
you,  and  return  a  separate  finding  and  report 
in  each  one  of  the  three  several  cases. 

On  account  of  an  urgent  emergency,  it  be- 
came necessary  for  the  government  to  take 
pos^easion  of  the  lands  involved  in  these  pro- 
ceedings [301]  some  months  before  the  appli- 
cation for  their  condemnation  was  made  to 


this  court.  It  is  hardly  necessary  to  say  that 
the  government  did  no  wrong  in  the  occupa- 
tion of  these  lands,  for  you,  as  intelligent  and 
patriotic  American  citizens,  know  full  well 
the  causes  which  led  up  to  the  imperious  ne- 
cessity that  impelled  the  government  to  take 
possession  of,  occupy,  and  use  the  lands  in- 
volved in  this  condemnation  United  States  v. 
Russell,  13  Wall.  623,  40  U.  S.  (L.  ed.)  474. 

The  sole  question  for  you  to  determine,  in 
eacli  one  of  the  cases,  is  the  value  of  the 
lands  and  the  property  at  the  time  of  tlie  ac- 
tual taking  and  occupation  by  the  United 
States,  together  with  interest  at  the  rate  of 
8  per  centum  per  annum,  the  legal  rate  in 
Alabama,  on  said  sums  so  ascertained  by  you, 
from  the  date  of  such  actual  taking  and  occu- 
pation. If  you  find  that  there  were  growing 
crops  on  any  of  the  land  taken,  you  will  also 
determine,  in  such  case,  the  values  of  such 
growing  crops  which  were  on  the  land  at  the 
time  it  was  taken  and  occupied  by  the  gov- 
ernment. You  may  also  consider  in  this 
connection  the  diminution  in  the  value  of  any 
lands  belonging  to  the  owners  in  these  pro- 
ceedings which  are  contiguous  to  the  lands 
sought  to  be  condemned,  provided  tlicre  is 
any  evidence  of  any  diminution  of  the  value 
of  any  contiguous  lands  belonging  to  the 
owners  whose  lands  are  here  sought  to  be 
condemned. 

Tlie  rules  of  law  governing  the  condemna- 
tion of  lands  for  public  purposes  in  Alabama 
are  the  rules  that  obtain  in  the  cases  now 
before  you,  for  the  act  of  Congress,  under 
which  these  proceedings  have  been  instituted, 
provides  that  such  shall  be  the  rules.  The 
rule,  therefore,  is  that  in  these  proceedings 
it  is  only  just  compensation  which  may  be 
awarded  to  the  owners  of  the  lands  sought 
to  be  condemned.  Tliis  includes,  besides  the 
just  value  of  the  lands  which  have  been  taken, 
also  the  injury  resulting  to  the  remaining 
contiguous  lands  of  the  owners. 

"Just  compensation"  means  equitable  com- 
pensation; that  the  owner  shall  be  saved 
harmless  as  near  as  may  be,  and  shall  recover 
the  damage  which  he  has  actually  sustained. 
It  does  not  mean  that  he  shall  be  allowed  to 
acquire  and  appropriate  any  more  money 
from  the  government  than  that  which  is 
necessary  for  fair  and  adequate  compensation 
for  his  loss  or  injury.  Lyon  v.  Green  Bay, 
etc.  R.  Co.  42  Wis.  538. 

As  used  in  this  statute,  providing  that  com- 
missioners shall  be  appointed  to  determine  the 
compensation  and  the  damages  which  an 
owner  of  real  estate  may  sustain  by  reason 
of  his  property  being  taken  for  a  public  use, 
"compensation'*  means  an  equivalent  for  the 
value  of  the  land,  and  anything  beyond  that 
is  more  than  compensation,  and  anytliing 
short  of  it  is  less.  This  equivalent  is  for  the 
present  value  of  the  land  at  the  time  of  the 
taking  and  occupation,  and  not  for  the  future 
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value  of  the  land,  since  no  human  tribunal 
is  able  to  determine  judicially  what  the  value 
of  the  land  will  be  at  some  future  time.  New 
Jersey  R.  etc.  Co.  v.  Suydam,  17  N.  J.  L.  25, 
47;  Bauman  v.  Ross,  167  U.  S.  548,  574,  17 
8.  Ct.  906,  42  U.  S.   (L.  ed.)   270. 

[302]  Fair,  reasonable,  adequate,  just  com- 
pensation, for  the  loss  or  injury  the  owner 
may  sustain,  the  Constitution  guarantees  to 
the  citizen  whose  property  is  taken  for  public 
ll^es.  When  this  is  afforded,  the  purposes  of 
right  and  of  the  Constitution  are  satisfied. 
It  is  not  intended  that  compensation  shall 
extend  beyond  the  loss  or  injury,  including 
that  which  the  landowner  had  not  when  the 
property  was  taken,  but  which  is  an  incident 
of  the  appropriation,  and  essential  to  the 
uses  for  which  the  law  confers  the  right  of 
taking  the  property.  Jones  v.  New  Orleans, 
etc.  R.  Co.  70  Ala.  227,  233;  Southern  R.  Co. 
V.  Cowan,  129  Ala.  578,  20  So.  985;  Justice 
V.  Nesquehoning  Valley  R.  Co.  87  Pa.  St.  28; 
Northern  Cent.  R.  Co.  v.  Canton  Co.  30  Md. 
347;  North  Hudson  County  R.  Co.  v.  Booraem, 
28  N.  J.  Eq.  693;  Lyon  v.  Green  Bay,  etc.  R. 
Co.  42   Wis.   538. 

The  question  in  these  cases  relates  first  to 
the  value  of  the  lands  appropriated,  which 
is  to  be  assessed  with  reference  to  what  it 
was  worth  for  sale,  in  view  of  the  uses  to 
which  it  might  have  been  applied,  and  not 
8imply  in  reference  to  its  productiveness  to 
tiic  owner  in  the  condition  in  which  he  saw 
fit  to  leave  it;  Jones  v.  New  Orleans,  etc.  R. 
Co.  70  Ala.  233;  and,  if  less  than  the  whole 
estate  has  been  taken,  then  it  is  to  be  con- 
sidered, further,  how  much  the  portion  not 
taken  is  increased  or  diminished  in  value  in 
consequence  of  the  taking  or  appropriation. 

In  arriving  at  the  value  of  the  lands  to  be 
condemned,  you  will  consider  in  these  cases 
the  injury  and  the  damage  done  to  the  crops 
growing  on  the  lands  at  the  time  of  the 
taking  and  occupation  by  the  government. 
You  may  hear  and  consider  all  evidence  tend- 
ing to  show  what  such  crops  were,  what  would 
have  been  produced,  had  they  been  allowed  to 
be  matured,  what  would  have  been  harvested, 
and  the  value.  You  may  consider  any  evi- 
dence tending  to  show  the  value  of  such  crops 
at  the  time  of  the  destruction  of  the  same, 
or  the  occupation  of  said  lands  by  the  govern- 
ment, and  upon  such  sum  as  you  may  find  to 
have  been  the  value  of  such  growing  crops 
you  may  allow  interest  thereon  from  the  time 
such  lands  were  taken  and  occupied,  and  the 
rate  of  interest  on  account  of  crops  taken  or 
destroyed  is  8  per  centum  per  annum. 

In  considering  the  measure  of  damages  or 
compensation  to  be  paid  for  said  lands,  possi- 
ble, probable,  or  imaginary  uses  i^re  not  to  be 
considered  by  you.  Such  uses  would  be  re- 
mote and  speculative.  Alabama  Cent.  R.  Co. 
V.  ]Muftgrove,  169  Ala.  429,  53  So.  1009;  Five 
Tracts  of  Land  ▼.  U.  8.  101  Fed.  661,  41  C.  C. 


A.  580;  Good  wine  v.  Evans,  134  Ind.  262,  33 
N.  E.  1031;  Munkwitz  v.  Chicago,  etc.  R.  Co. 
64  Wis.  403,  25  N.  W.  438;  Searl  v.  School 
Dist.  No.  2,  133  U.  S.  653,  10  S.  Ct.  374,  33 
U.  S.  (L.  ed.)  740. 

In  one  or  more  of  these  suits,  gentlemen, 
perhaps  some  question  in  the  nature  of  what 
has  been  referred  to  as  salvage  has  arisen. 

I  instruct  you,  as  a  principle  of  law  on 
this  subject,  that  where  any  question  of 
damages  is  under  consideration  for  the  de- 
struction of  any  part  of  any  property 
which  by  its  very  nature  is  perishable,  or 
subject  to  deterioration,  it  is  peculiarly  the 
duty  of  the  owner,  when  he  has  the  op- 
portunity, to  take  care  of  said  property, 
and  to  save  all  he  reasonably  can,  to  the 
end  that  the  damage  consequent  upon  its  in- 
jury or  destruction  may  be  as  little  as  pos- 
sible. But  you  will  consider  all  [303]  the  evi- 
dence in  the  particular  case  bearing  on  the 
point,  and  weigh  it,  and  consider  it  together 
with  all  the  other  evidence  in  the  case,  in 
determining  what  was  the  real  or  true  value 
— "market  value  just  before  and  after  the 
taking  of  the  land  in  question" — at  the'  date 
of  the  first  occupation  by  the  government. 
This  is  the  real  inquiry,  and  this  is  finally  the 
question  in  each  case  which  must  be  deter- 
mined ;  and  the  questions  of  gi'owing  crops  on 
the  lands  at  the  time  of  said  occupation,  and 
their  value  as  of  that  time,  are  all  incidents 
which  must  be  inquired  into  and  determined 
under  the  instructions  given  you  by  the  court 
and  in  the  light  of  your  common  sense,  com- 
mon knowledge,  and  everyday  experience  as 
men. 

The  government  is  not  entitled  to  any  credit 
because  of  any  increased  valuation  of  other 
lands  of  the  owner,  if  there  be  any  such  other 
lands,  on  account  of  the  proposed  improve- 
ments or  uses  by  the  United  States,  or  because 
of  the  location  of  a  military  camp,  or  other 
improvements  actually  made  or  in  contempla- 
tion of  being  made  on  the  occupied  lands; 
nor  are  the  owners  entitled  to  receive  any  in- 
creased valuation  because  of  such  uses  of  the 
lands  or  improvements  actually  made  or  in 
contemplation  of  being  made  by  the  govern- 
ment. Monongahela  Nav.  Co.  v.  U.  S.  148 
U.  S.  312,  13  S.  Ct.  622,  37  U.  S.  (L.  ed.) 
463;  Kerr  v.  South  Park  ComVs,  117  U.  S. 
379,  6  S.  Ct.  801,  29  U.  S.  (L.  ed.)  924. 

Your  assessment  in  each 'case  should  be  the 
value  of  the  lands  at  the  time  of  taking, 
having  regard  to  the  existing  business  wants 
of  the  community,  or  such  as  may  reasonably 
be  expected  in  the  near  or  immediate  future. 
Chicago,  etc.  R.  Co.  v.  Chicago,  166  U.  S.  226, 
17  S.  Ct.  581,  41  U.  S.  (L.  ed.)  979;  Missis- 
sippi, etc.  River  Boom  Co.  v.  Patterson,  98 
U.  S.  403,  25  U.  S.   (L.  ed.)    206. 

The  rule  of  law  is  that  the  value  at  which 
the  owner  has  assessed  the  lands  for  taxation 
is  admissible  as  a  part  of  the  evidence  in  the 
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ease  tending  to  contradict  the  testimony  of 
the  owner,  who  may  have  placed  a  greater 
xaluation  on  the  same  lands  in  his  testimony 
before  you,  and  also  as  independent  evidence, 
to  be  given  such  weight  and  worth  by  you  as 
it  may  be  entitled  to,  in  your  enlightened 
judgment,  of  the  value  of  the  lands.  It  is 
hardly  necessary  to  say  in  this  connection 
that  such  evidence  is  not  conclusive,  but  is 
to  be  considered  by  you,  together  with  all 
the  other  evidence  in  the  case,  in  arriving  at 
the  true  value  of  the  property  taken. 

When  you  shall  have  heard  all  the  evidence 
in  each  case,  you  must  carefully  go  over  and 
inspect  the  several  tracts  of  land,  if  you  have 
not  already  done  so,  involved  in  these  condem- 
nation proceedings,  and  exercise  your  own 
b^t  judgment  in  the  light  of  all  the  facts 
and  circumstances  of  the  case;  and  then  it 
will  be  your  duty,  after  having  weighed  and 
ronsidered  it  all  carefully,  to  make  a  just 
and  true  finding  or  award  in  each  case. 


NOTE. 

Nature  aad  Extent  of  Po-wer  of  United 
States  to  Condemn  Land* 

Generally,   39. 

In  State,  42. 

In  Territory,    43. 

In  District  of  Columbia,   43. 

Purposes  for  Which  Power  May  Be  Exercised: 

Public  Building  Site,  44. 

Park,    45. 

Highway,  46. 

Navigation,   47. 

Water  Supply,  48. 

Military  Purpose,  48. 


Oenerally. 

The  power  of  the  United  States  to  acquire 
and  hold  land,  which  is  needed  for  the  use 
of  the  government  in  the  execution  of  any  of 
its  powers,  is  unquestioned,  and  when  the 
property  cannot  be  acquired  by  voluntary 
arrangement  with  its  owner  it  may  be  taken 
against  his  will  by  the  United  States  in  the 
t'xercise  of  its  power  of  eminent  domain,  the 
only  limitation  being  the  payment  of  just 
compensation.  Kohl  v.  U.  S.  01  U.  S.  367, 
23  U.  8.  (li.  ed.)  449;  U.  S.  v.  Fox,  94  U.  S. 
315,  24  U.  S.  (L.  ed.)  192;  U.  S.  ▼.  Jones,  109 
U.  S.  613,  3  S.  Ct.  346,  27  U.  S.  (L.  ed.) 
1015;  Ft.  Leavenworth  R.  Co.  v.  Lowe,  114 
r.  S.  525,  5  S.  Ct.  995,  29  U.  S.  ( L.  ed. )  264 ; 
Shoemaker  v.  U.  S,  147  U.  S.  282,  13  S.  Ct. 
Ml,  37  U.  S.  (L.  ed.)  170;  Monongahela  Xav. 
Co.  V.  U.  S.  148  U.  S.  312,  13  S.  Ct.  622,  37 
V.  S.  (L.  ed.)  403;  U.  S.  v.  Gettysburg  Elec- 
tric R.  Co.  160  U.  S.  668,  16  S.  Ct.  427,  40 
U.  S.   (L.  ed.)    576,  reversing  67  Fed.  869; 


U.  S.  V.  Oregon,  R.  etc.  Co.  16  Fed.  524; 
U.  S.  V.  Lynah,  188  U.  S.  445,  23  S.  Ct.  349, 
47  U.  S.  (L.  ed.)  539;  In  re  Rugheimer,  36 
Fed.  369;  U.  8.  v.  Smith,  110  Fed.  338; 
Ex  p.  Nahant,  153  Fed.  520,  82  C.  C.  A.  470, 
modifying  136  Fed.  273,  70  C.  C.  A.  641,  69 
L.R.A.  723,  which  reversed  128  Fed.  185;  U. 
S.  V.  Sargent,  162  Fed.  81,  89  C.  C.  A.  81; 
U.  S.  V.  Certain  Land,  165  Fed.  783;  People 
V.  Falsom,  5  Cal.  373;  Johnson  v.  State,  62 
Misc.  16,  116  N.  Y.  S.  253;  Darlington  v.  U. 
S.  82  Pa.  St.  382,  22  Am.  Rep.  766;  Jones 
v.  U.  S.  48  Wis.  385,  4  N.  W.  519.  And  see 
the  reported  case. 

In  Ex  p.  Nahant,  153  Fed.  520,  82  C.  C.  A. 
470,  modifying  136  Fed.  273,  70  C.  C.  A.  641, 
69  L.R.A.  723,  which  reversed  128  Fed.  185, 
the  nature  of  the  right  of  eminent  domain 
possessed  by  the  United  States  was  stated  as 
follows:  'The  right  to  take  is  a  strictly 
arbitrary  right,  a  right  without  any  qualifica- 
tion, and  one  which  at  once  cuts  through  all 
individual  and  inferior  government  conditions. 
The  Federal  government  arbitrarily,  and  as 
a  supreme  entity,  takes,  without  question,  for 
its  own  necessary  defense  and  other  public 
uses,  whatever  it  lays  its  hands  upon." 

Xor  is  it  necessary  that  the  power  to  con- 
demn land  should  be  expressly  given  by  the 
Constitution.  U.  S.  v.  Gettysburg  Electric 
R.  Co.  160  U.  S.  668,  16  S.  a.  427,  40  U.  S. 
(L.  ed.)  576,  reversing  67  Fed.  869,  wherein 
it -was  said:  "It  is,  of  course,  not  necessary 
that  the  power  of  condemnation  for  such 
purpose  be  expressly  given  by  the  Constitu- 
tion. The  right  to  condemn  at  all  is  not  so 
given.  It  results  from  the  powers  that  are 
(;iven,  and  it  is  implied  because  of  its  necessity, 
or  because  it  is  appropriate  in  exercising 
those  powers.  Congress  has  power  to  declare 
war  and  to  create  and  equip  armies  and  na- 
vies. It  has  the  great  power  of  taxation  to 
be  exercised  for  the  common  defense  and  gen- 
eral welfare.  Having  such  powers,  it  has 
such  other  and  implied  ones  as  are  necessary 
and  appropriate  for  the  purpose  of  carrying 
the  powers  expressly  given  into  effect." 

In  People  v.  Falsom,  5  Cal.  373,  it  was  said 
that  the  right  of  eminent  domain  possessed 
by  the  government  of  the  United  States  ex- 
tends to  all  territory  under  its  control, 
whether  purchased  or  conquered. 

Nor  does  the  fact  that  the  land  about  to  be 
taken  is  already  devoted  to  another  public  use 
affect  the  power  of  the  government.  U.  S. 
V.  Gettysburg  Electric  R.  Co.  160  U.  S.  668, 
16  S.  Ct.  427,  40  U.  S.  (L.  ed.)  576,  reiyersing 
67  Fed.  869.  In  that  case  wherein  it  appeared 
that  a  part  of  the  land  sought  to  be  con- 
demned belonged  to  a  railroad,  the  court  said: 
"The  power  of  Congress  to  take  land  devoted 
to  one  public  use  for  another  and  a  different 
public  use  upon  making  just  compensation 
cannot  be  disputed." 


40 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


Under  its  power  of  eminent  domain  the  gov-  . 
ernment  may  by  the  terms  of  a  treaty  with  a 
foreign  government  take  property  of  a  citi- 
zen for  public  use  and  may  release  the  claims 
of  the  citizen  to  such  foreign  government. 
Meade's  Case,  2  Ct.  CI.  224;  Gray  v.  U.  S. 
21  Ct.  CI.  340. 

The  right  of  eminent  domain,  inherent  in 
the  government  of  the  United  States,  differs 
from  that  power  delegated  to  inferior  bodies 
in  that  such  bodies  are  limited  in  the  exer- 
cise of  the  power  by  a  strict  construction  of 
the  legislative  grant,  while  the  sovereign  pow- 
er is  hedged  about  by  no  such  limitations. 
U.  S.  v.  Tiffin,  190  Fed.  279.  In  that  case 
wherein  a  municipality  objected  to  the  con- 
demnation of  a  public  alley  by  the  United 
States  as  a  part  of  a  site  for  a  postoffice  it 
was  said:  "The  only  question  argued  is  that 
neither  an  act  of  Congress  nor  an  act  of  the 
legislature  has  expressly  authorized  the  con- 
demnation of  this  plot  of  g  und  already 
dedicated  to  public  use,  and  the  only  proposi- 
tion offered  in  support  of  the  demurrer  is  the 
rule  that  land  in  public  uses  cannot  be  taken 
for  another  and  inconsistent  public  use  under 
general  legislative  power  of  condemnation, 
but  the  riglit  must  appear,  to  seize  this  par- 
ticular property,  by  express  provision  directed 
toward  the  special  property,  in  some  perti- 
nent legislation  or  be  the  inevitable  implica- 
tion arising  from  such  special  legislation. 
.  .  .  The  attempt  to  apply  the  rule,  how- 
ever, in  this  case  ignores  the  difference  in 
status  between  the  United  States  in  its  re- 
lation to  lands  sought  to  be  devoted  to  public 
use  and  the  parties  attempting  to  condemn 
in  the  cases  giving  rise  to  the  rule.  The 
United  States  has  paramount  authority  in  the 
matter  of  taking  any  property  within  its 
borders  for  those  public  uses  which  are  within 
the  constitutional  reservations  to  the  general 
government.  Its  rights  in  this  behalf  are 
inherent  in  its  sovereignty,  and  are  prior  to 
constitutions  and  statutes.  The  Constitution 
does  not  operate  to  create  this  right,  but  only 
to  limit  its  exercise  to  certain  objects.  The 
several  states  for  their  own  administrative 
purposes  within  their  own  borders  hold  au- 
thority of  the  same  generally  broad  and  extra- 
constitutional  nature.  The  principle  of  strict 
construction  of  either  the  nature  or  the  extent 
of  this  right  applies  to  neither  sovereignty 
for  the  reason  tliat  such  right  is  a  very  part 
of  the  sovereignty  itself,  existing  from  the 
beginning.  This  does  not  mean,  however, 
that  no  power  may  intervene  to  prevent  arbi- 
trary action,  for  such  power  certainly  abides 
with  the  courts.  The  rule  offered  in  behalf 
of  the  city  of  Tiffin,  on  the  other  hand,  is  one 
which  is  the  fruit  of  the  application  of  the 
doctrine  of  strict  construction  of  the  power 
to  invoke  the  principle  of  eminent  domain 
granted  by  the  legislature  to  inferior  public 


administrative  corporations  and  to  combina- 
tions of  individuals  who  are  engaging  for 
their  own  profit  in  public  service.  Because- 
obligations  for  the  public  benefit  are  imposed 
upon  municipal  and  public  service  corpora- 
tions in  the  administration  and  conduct  of 
their  affairs,  to  them  is  delegated  this  attri- 
bute of  sovereignty,  which  they  can  exercise 
only  within  the  express  provision  of  the 
legislative  delegation  strictly  construed.  An 
examination  of  the  cases  which  support  the 
rule  in  question  shows  that  in  each  in  which 
the  right  to  condemn  was  denied  the  attempt- 
ing condemnor  was  a  municipal  or  a  private 
public  service  corporation,  which  was  van- 
quished by  the  application  in  this  particular 
senye  of  the  general  principle  that  the  legis- 
lative grant  to  it  of  a  right  to  condemn 
must  be  strictly  construed.  Xo  authority  isv 
shown,  either  in  the  briefs  or  in  our  o\%mi 
researches,  in  which  the  rule  is  applied 
against  the  sovereignty  which  it  was  estab- 
lished to  protect.  The  legislature,  speaking 
the  voice  of  paramount  authority  over  all 
propert3%  private  as  well  as  public,  may,  it  is 
conceded,  authorize  the  submission  of  prop- 
erty already  in  the  public  use  to  another  pub- 
lic use,  even  when  the  conflicting  public  uses^ 
are  those  exercised  by  private  public  service 
corporations,  if  it  specially  determines  upon 
such  a  course  by  particular  legislation,  and 
the  rule  invoked  but  operates  to  hold  this 
right  in  the  sovereign  power  until  it  clearly 
appears  to  have  been  given  to  some  creatures 
of  the  sovereignty,  such  as  a  municipal  or 
public  service  corporation.  The  rule,  havin*]^ 
existence  only  to  protect  the  sovereign  power 
against  its  creatures,  plainly,  we  think,  may 
not  consistently  be  offered  to  obstruct  the 
supreme  authority  in  the  exercise  of  its  ad- 
ministrative  and  sovereign   functions." 

However,  the  United  States  has  no  power 
to  condemn  land  under  an  act  which  provides 
that  the  lands  acquired  shall  be  vested  in 
the  United  States  without  charge  to  the  lat- 
ter. In  re  Manderson,  51  Fed.  501,  2  C. 
C.  A.  490,  affirining  48  Fed.  806,  wherein  it 
"was  said:  "Article  5  of  amendments  to 
the  Constitution  of  the  T'nited  States  pro- 
hibits the  taking  of  private  property  for  pub- 
lic use  without  just  compensation.  If  the 
use  for  which  it  is  proposed  to  take  such 
property  is  not  a  public  use,  or  if  tho  own- 
er of  the  property  is  not  to  be  paid  an 
equivalent,  to  be  lawfully  ascertained,  for  its 
loss,  th*n  no  proceeding.s  for  condemnation 
can  or  should  be  allowed.  The  counsel  for 
the  goveriunent  do  not  dispute  this  proposi- 
tion, but  insist  that  the  condition,  which  is 
contained  in  the  second  proviso  of  the  act 
of  March  3,  1801,  that  the  title  to  the  lands 
to  be  acquired  'shall  be  vested  in  the  United 
States  without  charge  to  the  latter,'  is  imma- 
terial.    Thev  admit  that  the  owner  of  the- 
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property  must  be  compensated  for  its  loss,  if 
it  Siiall  be  taken  by  the  government,  but  they 
bay  that  the  questions  of  compensation,  its 
amount,  and  the  time  and  manner  of  its  pay- 
ment, do  not  now  rise,  and  will  be  determined 
hereafter.  Authority  for  the  condemnation 
proceedings  is  not  claimed  under  this  act, 
but  by  virtue  of  the  Acts  of  April  24,  1888, 
and  of  August  1,  1888.  It  is  contended  that 
the  word  'acquired,'  used  in  the  proviso  of  the 
Act  of  March  3,  1891,  when  read  in  connec- 
tion with  the  two  other  acts  means  that,  if  no 
purchase  can  be  made  by  the  secretary  of  war 
for  a  reasonable  price,  or  if  the  title  to  the 
lands  cannot  be  acquired  gratuitously,  then 
they  may  be  acquired  by  condemnation.  The 
proceedings  for  condemnation  are  for  the  pur- 
po^  of  fixing  the  price  to  be  paid  to  the  prop- 
erty owners,  and  the  title  to  the  lands  will 

a*  ' 

not    pass    until    that    price    has    been    paid. 
Such  we  understand  to  be  tlie  argument  in 
support  of  the  petition.    The  Act  of  April  24, 
liiiSB,  authorizes  the  secretary  of  war  to  pur- 
chase  land   or  material   needed   for  the   im- 
provement of  rivers   or   harbors,    for    which 
provision  has  been  made  by  law,  at  what  he 
may  consider  to  be  a  reasonable  price,  without 
further  delay,  or  to  accept  donations  of  the 
^tme,  and,  when  the  land  or  material  cannot 
U'  obtained  in  eitlier  of  these  modes,  to  in- 
stitute proceedings  for  their  acquirement  by 
condemnation.    The  Act  of  August  1,  1888,  is 
a  general  law,  and  gives  autliority  to  any  offi- 
cer of  the  government  who  has  been,  or  here- 
Hi'ter    shall    Le,    authorized   to    procure    real 
e-tate  for  the  erection  of  a  public  building, 
or  for    other   uses,  to  acquire  the   same   by 
condemnation    under  judicial  process,  when- 
ever in  his  opinion    it  is  necessary  or  advan- 
tageous for  the  government  to  do  so.     But 
those  laws  were  enacted  subject  to  the  con- 
ftitutional  restriction  that  private  property 
shall   not   be   taken   for   public   use   without 
compensation.     Congress  intended  that  com- 
pensation   should    follow    the    condemnation 
proceedings  in  every  case,  and  the  omission 
to  make  an  appropriation  in  advance  to  pay 
the  damages  assessed  for  taking  the  property 
constitutes  no  bar  to  such  proceedings,  for  the 
faith  of  the  government  is  always  a  guaranty 
for  that  payment.    The  Act  of  March  3,  1891, 
however,  excludes   any  inference  or  implica- 
tion  that  the   twenty-three  additional   acres 
on  Petty's  island  are  to  be  bought  or  paid  for 
hy  the  United  States.     This  act,  by  its  ex- 
press terms,  provides  that  the  land  heeded  for 
continuing   the    improvement   of   the    harbor 
Bhall  be  acquired,  if  at  all,  on  the  condition 
that  the  title  shall  be  vested  in  tlie  United 
States  without  charge  to  tlie  latter,  and  there 
is  nothing  to  be  found  in  the  Acts  of  1888 
which    removes    or   qualifies    that    condition. 
VMjether  the  three  acts  referred  to  are  con- 
strued  separately    or    together,    no    warrant 


can  be  found  for  instituting  proceedings  for 
the  condemnation  of  this  land." 

The  power  of  eminent  domain  residing  in 
the  government  of  the  United  States  is  a 
legislative  power,  and  no  executive  officer  can 
lawfully  undertake  to  exercise  it  in  the  ab- 
sence of  express  authority  conferred  on  him 
by  an  act  of  Congress.  United  States  v. 
Rauers,  70  Fed.  748  j  U.  S.  v.  Certain  Tract 
of  Land,  70  Fed.  940,  reversed  on  other 
grounds  in  160  U.  S.  668,  16  S.  Ct.  427,  40 
U.  S.  (L.  ed.)  676;  Kohl  v.  Honnaford,  5 
Ohio  Dec.  (Reprint)  306,  4  Am.  L.  Rec.  372. 
In  the  case  first  cited  wherein  it  appeared 
that  the  act  of  Congress  providing  for  the 
.establishment  of  a  lighthouse  simply  au- 
thorized the  secretary  of  the  treasury  to  es- 
tablish the  lighthouse,  it  was  held  that  he 
had  no  power  to  condemn  the  land  for  that 
purpose  as  such  power  must  be  expressly 
given  by  legislative  enactment.  The  court 
said:  "The  two  enactments  relate  to  the 
same  subject-matter — that  is,  the  same  light 
station  and  the  same  appropriation;  but 
neither  provides  for  anything  more  than  for 
authority  and  direction  to  the  secretary  of 
the  treasury  to  establish  the  light  station. 
He  may  do  so,  in  the  opinion  of  the  court, 
either  on  St.  Catherine's  Island  or  on  Ossa- 
baw  Island,  or  at  some  shoal,  outside  low 
water  mark;  and  it  is  nowhere  expressly 
provided  in  eitlier  act  that  he  may  procure 
or  acquire  real  estate.  Nor  does  this  appear 
by  necessary  implication.  The  light  station 
itself  may,  under  the  terms  of  this  act,  cost 
$20,000.  There  is  no  provision  made  for  the 
compensation  of  a  landowner  whose  land  may 
be  desired  by  the  government;  and  yet  we 
are  trying  a  proceeding  to  condemn  the  land 
of  the  defendant,  Mr.  Rauers.  Are  proceed- 
ings, then,  for  condemnation  for  the  purposes 
of  the  public  use,  contemplated  by  these  acts 
of  Congress?  What  is  the  statute  upon  that 
subject?  It  is  this:  *That  in  every  case  in 
which  the  secretary  of  the  treasury  or  any 
other  officer  of  the  government  has  been,  or 
hereafter  shall  be,  authorized  to  procure  real 
estate  for  the  erection  of  a  public  building 
or  for  other  public  purposes,  he  shall  be,  and 
hereby  is,  authorized  to  acquire  the  same  for 
the  United  States  by  condemnation  under 
judicial  process,  whenever,  in  his  opinion,  it 
is  necessary  or  advantageous  to  the  govern- 
ment to  do  so.'  Act  Aug.  1,  1888,  1  Supp. 
Rev.  St.  p.  601,  6  Fed.  Stat.  700,  703.  Tlie 
Kccretary  of  the  treasury  is  not,  by  tlie  terms 
of  the  statutes  I  have  read,  authorized  to 
procure  real  estate;  and,  as  I  have  said,  he 
must  be  expressly  so  authorized  before  he  is 
authorized  to  proceed  by  condemnation  in  his 
discretion.  Congress  has  repeatedly  recog- 
nized this  distinction.  It  does  so  in  the  Act 
of  March  3,  1883,  which  provides:  'And  the 
secretary   of   the  treasury   is   authorized   to 
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acquire,  by  private  purchase  or  by  condem- 
nation, the  necessary  lands  for  public  build- 
ings and  lighthouses  to  be  constructed,  and 
for  which  money  is  appropriated  [that  is,  for 
which  money  is  already  appropriated],  in- 
cluding all  public  building  sites  authorized 
to  be  acquired  under  any  of  the  acts  of  the 
first  session  of  the  Forty-second  Congress.' 
In  this  instance  the  public  buiUlings  had  been 
authorized;  the  secretary  of  the  treasury 
had  been  authorized  to  construct  public 
buildings  just  as  here  he  has  been  author- 
ized to  establish  a  light  station.  There  the 
secretary  of  the  treasury  has  been  author- 
ized to  establish  light  stations  precisely  as  he 
is  here;  and  yet  Congress  deemed  it  essential 
to  proceed  further,  and  authorized  him  to  pro- 
cure, either  by  private  purchase  or  by  con- 
demnation, the  necessary  lands.  .  .  .  It  is 
rarely  the  case  where  eminent  textwriters, 
the  courts,  and  the  legislature  itself  coin- 
cide so  strongly  in  the  recognition  of  a  legal 
principle,  that  principle  being  that  there  must 
be  express  authority  in  the  secretary  of  the 
treasury,  when  charged  with  such  matters,  to 
procure  land  for  public  use,  before  he  is 
authorized,  in  his  discretion,  to  proceed  by 
condemnation  for  that  purpose.  There  being 
no  such  authority  here,  the  condemnation 
proceedings  were  not,  in  the  opinion  of  the 
court,  properly  instituted,  and  we  are  there- 
fore obliged  to  hold  that  the  government  has 
no  authority  to  proceed  to  appropriate  the 
land  of  Mr.  Rauers,  he  being  unwilling  to 
part  with  his  land.  It  was  and  is  wholly 
competent  for  Congress  to  give  to  the  secre- 
tary of  the  treasury  the  necessary  authority, 
but  it  has  not  done  so.  For  this  .reason,  and 
for  other  reasons  not  necessary  to  enumerate, 
but  which  sufficiently  appear  in  the  record  of 
the  cause,  the  court  is  compelled  to  deny  the 
application." 

In  State. 

The  power  of  eminent  domain  inherent  in 
the  government  of  the  United  States  extends 
to  lands  within  the  states  and  is  in  no  wise 
dependent  on  state  authority,  nor  can  the 
state  condition  its  exercise  in  any  degree. 
Ableman  v.  Booth,  21  How.  616,  16  U.  S. 
(L.  ed.)  169;  Kohl  v.  U.  S.  91  U.  S.  367,  23 
U.  S.  (L.  ed.)  449;  U.  S.  v.  Fox,  94  U.  S.  316, 
24  U.  S.  (L.  ed.)  192;  Chappell  v.  U.  S.  160 
U.  S.  499,  16  S.  Ct.  307,  40  U.  S.  (L.  ed.) 
510;  Ex  p.  Nahant,  153  Fed.  520,  82  C.  C.  A. 
470,  modifying  13G  Fed.  273,  70  C.  C.  A.  641, 
C9  L.R.A.  723,  which  reversed  128  Fed.  185; 
Reddall  v.  Bryan,  14  Md.  444,  74  Am.  Dec. 
550.  In  Chappell  v.  U.  S.  supra,  the  rule 
was  stated  as  follows:  "It  is  now  well  settled 
that  whenever,  in  the  execution  of  the  powers 
granted  to  the  United  States  by  the  Consti- 
tution, lands  in  any  state  are  needed  by  the 


United  States  for  a  fort,  magazine,  dockyard^ 
lighthouse,  customhouse,  courthouse,  post 
office,  or  any  other  public  purpose,  and  cannot 
be  acquired  by  agreement  with  the  owners,  the 
Congress  of  the  United  States,  exercising  the 
right  of  eminent  domain,  and  making  just 
compensation  to  the  owners,  may  authorize 
such  lands  to  be  taken,  either  by  proceedings- 
in  the  courts  of  the  state  with  its  consent, 
or  by  proceedings  in  the  courts  of  the  United 
States,  with  or  without  any  consent  or  con- 
current act  'of  the  state,  as  Congress  may 
direct  or  permit." 

In  Kohl  V.  U.  S,  91  U.  S.  367,  23  U.  S. 
(L.  ed.)  449,  it  was  said:  "Such  an  author- 
ity is  essential  to  its  independent  existence 
and  perpetuity.  These  cannot  be  preserved 
if  the  obstinacy  of  a  private  purpose,  or  if 
any  other  authority,  can  prevent  the  acquisi- 
tion of  the  means  or  instruments  by  which, 
alone  governmental  functions  can  be  per- 
formed. The  powers  vested  by  the  Constitu- 
tion in  the  general  government  demand  for 
their  exercise  the  acquisition  of  lands  in  all 
the  states.  These  are  needed  for  forts,  ar- 
mories and  arsenals,  for  navy  yards  and  light- 
houses, for  customhouses,  post  offices,  and 
courthouses,  and  for  other  public  uses.  If 
the  right  to  acquire  property  for  such  uses 
may  be  made  a  barren  right  by  the  unwilling- 
ness of  property  holders  to  sell,  or  by  the 
action  of  a  state  prohibiting  a  sale  to  the 
Federal  government,  the  constitutional  grants 
of  power  may  he  rendered  nugatory,  and  the 
government  is  dependent  for  its  practical 
existence  upon  the  will  of  a  state,  or  even 
upon  that  of  a  private  citizen.  This  cannot 
be.  No  one  doubts  the  existence  in  the  state 
governments  of  the  right  of  eminent  domain — 
a  right  distinct  from  and  paramount  to  the 
right  of  ultimate  ownership.  It  grows  out  of 
the  necessities  of  their  being,  not  out  of 
the  tenure  by  which  lands  are  held.  It  may 
be  exercised,  though  the  lands  are  not  held 
by  grant  from  the  government,  either  mediate- 
ly or  immediately,  and  independent  of  the 
consideration  whether  they  would  escheat  to 
the  government  in  the  case  of  a  failure  of 
heirs.  The  right  is  the  offspring  of  political 
necessity;  and  it  is  inseparable  from  sover- 
eignty unless  denied  to  it  by  its  fundamental 
law.  .  .  .  But  it  is  no  more  necessarv  for 
the  exercise  of  the  powers  of  a  state  govern- 
ment than  it  is  for  the  exercise  of  the  con- 
ceded powers  of  the  Federal  government. 
That  government  is  as  sovereign  within  its 
sphere  as  the  states  are  within  theirs.  True, 
its  sphere  is  limited.  Certain  subjects  only 
are  committed  to  it;  but  its  power  over  those 
subjects  is  as  full  and  complete  as  is  th(> 
power  of  the  states  over  the  subjects  to  whiolt 
their  sovereignty  extends.  The  power  is  not 
changed  by  its  transfer  to  another  holder. 
But,  if  the  right  of  eminent  domain  exists 
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in  the  Federal  government,  it  is  a  right  which 
may  be  exercised  within  the  states,  so  far  as 
is  necessary  to  the  enjoyment  of  the  power 
conferred  upon  it  by  the  Constitution.  .  .  . 
vhen  the  power  to  establish  post  offices  and 
to  create  courts  within  the  states  was  con- 
ferred upon  the  Federal  government,  in- 
cluded in  it  was  authority  to  obtain  sites  for 
such  offices  and  for  courthouses,  and  to  obtain 
them  by  such  means  as  were  known  and  ap- 
propriate. The  right  of  eminent  domain 
n-as  one  of  those  means  well  known  when  the 
Constitution  was  adopted,  and  employed  to 
obtain  lands  for  public  uses.  Its  existence, 
therefore,  in  the  grantee  of  that  power, 
ought  not  to  be  questioned.  The  Constitution 
itself  contains  an  implied  recognition  of  it 
leyond  what  may  justly  be  implied  from  the 
eipress  grants.  The  fifth  amendment  con- 
tains a  provision  that  private  property  shall 
not  be  taken  for  public  use  without  just  com- 
pensation. What  is  that  but  an  implied 
assertion,  that,  on  making  just  compensation, 
it  may  be  taken?" 

In  some  of  the  earlier  cases  tlie  position 
vas  taken  that  when  the  Federal  government 
desired  to  acquire  land  within  the  boundaries 
of  a  state  the  proper  method  to  be  pursued 
was  for  the  state,  by  virtue  of  its  own  right 
of  eminent  domain,  to  condemn  the  land  for 
the  use  of  the  government.  Gilmer  v.  Lime 
Point,  18  Cal.  229;  Burt  v.  Merchants'  Ins. 
Co.  108  Mass.  356,  8  Am.  Kep.  339;  Orr  v. 
Quimby,  54  N.  H.  590 ;  In  re  League  Island,  1 
Brewst.  (Pa.)  524.  However,  the  later  cases 
have  repudiated  this  view  on  the  ground  that 
the  power  of  eminent  domain  exists  solely 
for  the  uae  of  the  sovereign  exercising  it. 
Kohl  V.  U.  8.  91  U.  S.  367,  23  U.  S.  (L.  ed.) 
449;  People  v.  Humphrey, '23  Mich.  471,  9 
Am.  Rep.  94;  Darlington  v.  U.  S.  82  Pa.  St. 
382,  22  Am.  Rep.  766.  In  the  case  first  cited 
the  rule  was  stated  as  follows:  "The  proper 
view  of  the  right  of  eminent  domain  seems  to 
he,  that  it  is  a  right  belonging  to  a  sover- 
eignty to  take  private  property  for  its  own 
public  uses,  and '  not  for  those  of  another. 
Beyond  that,  there  exists  no  necessity ;  which 
ftlone  is  the  foundation  of  the  right.  If  the 
United  States  have  the  power,  it  must  be 
complete  in  itself.  It  can  neither  be  en- 
larged nor  diminished  by  a  state.  Nor  can 
Any  state  prescribe  the  manner  in  which  it 
must  be  exercised.  The  consent  of  a  state 
can  never  be  a  condition  precedent  to  its  en- 
joyment. Such  consent  is  needed  only,  if  at 
all,  for  the  transfer  of  jurisdiction  and  of  the 
right  of  exclusive  legislation  after  the  land 
shall  have  been  acquired." 

In  Territory. 

The  United  States  may  exercise  the  power 
of  eminent  domain  in  the  territories  for  the 


purposes  necessary  to  the  execution  of  the 
powers  granted  to  the  general  government  by 
the  Constitution.  Cherokee  Kation  ▼.  South- 
ern Kansas  R.  Co.  135  U.  S.  641,  10  S.  Ct. 
965,  34  U.  S.  (L.  ed.)  295,  reversing  33  Fed. 
900;  Tuttle  V.  Moore,  3  Indian  Ter.  712,  64 
S.  W.  585.  In  the  case  first  cited  the  court 
stated  the  rule  as  follows:  *'It  would  be 
very  strange  if  the  national  government,  in 
the  execution  of  its  rightful  authority,  could 
exercise  the  power  of  eminent  domain  in  the 
several  states,  and  could  not  exercise  the  same 
power  in  the  territory  occupied  by  an  Indian 
n;.tion  or  tribe,  the  members  of  which  were 
wards  of  the  United  States,  and  directly  sub- 
ject to  its  political  control.  The  lands  in  the 
Cherokee  territory,  like  the  lands  held  by 
private  owners  everywhere  within  the  geo- 
graphical limits  of  tlie  United  States,  are 
held  subject  to  the  authority  of  the  general 
government  to  take  them  for  such  objects  as 
are  germane  to  the  execution  of  the  powers 
granted  to  it ;  provided  only,  that  they  are  not 
taken  without  just  compensation  being  made 
to  the  owner." 

In  District  of  ColumMa* 

The  power  of  eminent  domain  inherent  in 
the  Federal  government  extends  to  all  terri- 
tory within  the  limits  of  tlie  United  States 
and  includes  the  Diistrict  of  Columbia.  Shoe- 
maker V.  U.  S.  147  U.  S.  282,  13  S.  Ct.  361, 
37  U.  S.  (L.  ed.)  170;  Chesapeake,  etc.  Canal 
Co.  V.  Union  Bank,  4  Cranch  C.  C.  75,  5  Fed. 
Cas.  No.  2,663;  U.  S.  v.  Cooper,  20  D.  C.  104; 
Briscoe  v.  Macfarland,  32  App.  Cas.  (D.  C.) 
167.  In  the  case  first  cited  it  was  said: 
"We  arc  not  called  upon,  by  the  duties  of  this 
investigation,  to  consider  whether  the  alleged 
restriction  on  the  power  of  eminent  domain 
in  the  general  government,  when  exercised 
within  the  territory  of  a  state,  does  really 
exist,  or  the  extent  of  such  restriction,  for 
we  are  here  dealing  with  an  exercise  of  the 
power  within  the  District  of  Columbia,  over 
whose  territory  the  United  States  possess,  not 
merely  the  political  authority  that  belongs  to 
them  as  respects  the  states  of  the  Union,  but 
likewise  the  power  'to  exercise  exclusive  legis- 
lation in  all  cases  whatsoever  over  such  dis- 
trict.' Constitution,  Art.  I,  Sec.  8,  par.  17. 
It  is  contended  that,  notwithstanding  this 
apparently  unlimited  grant  of  power  over  the 
district,  conferred  in  the  Constitution  itself, 
there  was  a  limitation  on  the  legislative  pow- 
er of  the  general  government  contained  in 
the  so-called  act  of  session  by  the  state  of 
Maryland  (Act  of  1791,  c.  46,  §  2),  a  pro- 
viso to  which  is  in  the  words  following: 
'Provided,  that  nothing  herein  contained  shall 
be  so  construed  to  vest  in  the  United  States 
any  right  of  property  in  the  soil,  as  to  affect 
the  rights  of  individuals  therein,  otherwise 
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than  the  same  shall  or  may  be  transferred  by 
such  individuals  to  the  United  States.'  It  is 
said  that  the  acceptance  by  the  United  States 
of  the  grant  constituted  a  contract  between 
Maryland  and  the  United  States,  whereby, 
in  view  of  the  foregoing  language,  the 
landowner  was  to '  be  protected  against  any 
exercise  by  the  general  government  of  the 
sovereign  power  of  eminent  domain.  It  is 
suflTicient  to  sav  that  the  historv  of  the  trans- 
action  clearly  shows  that  the  language  used 
in' the  Maryland  act  referred  to  such  persons 
as  had  not  joined  in  the  execution  of  a  cer- 
tain agreement  by  which  the  principal  pro- 
prietors of  the  Maryland  portion  of  the 
territory  undertook  to  convey  lands  for  the 
use  of  the  new  city,  and  their  individual 
rights  were  thus  thought  to  be  secured.  The 
provision  had  no  reference  to  the  power  of 
eminent  domain,  which  belonged  to  the  United 
States  as  the  grantee  in  the  act  of  cession. 
This  position,  contended  for  by  the  plaintiffs 
in  error,  was  raised  in  the  case  of  Chesapeake, 
etc.  Canal  Co.  v.  Union  Bank  [4  Cranch  C.  C. 
75,  5  Fed.  Cas.  No.  2,663],  in  the  circuit  court 
of  the  United  States  for  the  District  of  Co- 
lumbia, and  Cranch,  C.  J.,  said:  *Tlie  eighth 
objection  is  that  by  the  Maryland  act  of 
cession  to  the  United  States,  oi  this  part  of 
the  District  of  Columbia  (1791,  c.  45,  sec.  2), 
Congress  is  restrained  from  affecting  the 
rights  of  individuals  to  the  soil,  otherwise 
than  as  the  same  should  be  transferred  to  the 
United  States  by  such  individuals;  and  it  is 
contended  that  this  prohibits  the  United 
States  from  taking  private  property  in  this 
district  for  public  use,  and  that  the  right 
of  sovereignty,  which  Maryland  exercised,  was 
not  transferred.  We  think  it  is  a  sufficient 
answer  to  this  objection  to  say  that  the 
United  States  do  not,  by  this  inquisition  or 
by  the  charter  to  the  Chesapeake  &  Ohio 
Canal  Company,  claim  any  right  of  property 
in  tlie  soil.  They  only  claim  to  exercise  the 
power  which  belongs  to  every  sovereign,  to 
appropriate,  upon  just  compensation,  pri- 
vate property  to  the  making  of  a  highway, 
whenever  the  public  good  requires  it.' 


t  »> 


Purposes  for  Wh  ich  Power  May  Be  Exer^ 

cised. 

Public  Building  Site. 

For  the  purpose  of  securing  lands  for  a 
site  for  a  post  office,  courthouse,  or  for  other 
public  building,  the  right  to  exercise  the 
power  of  eminent  domain  inheres  in  the  gov- 
ernment of  the  United  States  as  an  inde- 
pendent sovereign,  the  exercise  of  the  right 
being  indispensable  to  the  proper  support 
and  protection  of  the  government.  Kohl  v. 
U.  S.  91  U.  S.  367,  23  U.  S.  (L.  ed.)  449 
(post  office)  ;  In  re  Ringheimer,  36  Fed.  369 


(post  office  and  courthouse );. U.  S.  v.  Tiffin, 
190  Fed.  279  (post  office) ;  In  re  Bronx  Post 
Office,  210  Fed.  832,  127  C.  C.  A.  382  (post 
office)  ;  U.  S.  v.  Inlots,  2  Am.  L.  Rec.  314, 
r>13,  26  Fed.  Cas.  Xo.  15,441  (post  office); 
Darlington  v.  U.  S.  82  Pa.  St.  382,  22  Aiu. 
Kep.  766  (post  office). 

In  U.  S.  V.  Inlots,  supra,  which  was  a 
proceeding  to  condemn  land  for  a  post  office 
site,  the  court,  in  answer  to  the  contention 
that  the  Federal  government  did  not  have  tlie 
power  to  appropriate  land  for  such  a  purpose, 
said:  *'There  are  three  provisions  .of  the 
Constitution  that  bear  upon  the  question  of 
the  right  of  the  government  to  exercise  the 
power  of  acquiring  the  title  to  the  property, 
for  the  uses  alleged,  by  condemnation.  Arti- 
cle 1,  §  8,  par.  8,  authorizes  Congress  to 
establish  post  offices  and  post  roads,  and 
paragraph  19  of  the  same  section  authorizes 
it  'to  make  all  laws,  which  shall  be  necessary 
and  proper  for  carrying  into  execution  tlie 
foregoing  powers.*  And  article  6,  par.  2, 
provides  that  *the  Constitution  and  laws  of 
the  United  States,  that  shall  be  made  in  pur- 
suance thereof,  .  .  .  shall  be  the  supreme 
law  of  the  land,  .  .  .  anything  in  the 
constitution  or  laws  of  any  state  to  the 
contrary  notwithstanding.'  By  the  5th  article 
of  the  amendments  to  the  Constitution,  it  is 
among  other  things  provided,  'nor  shall 
l)rivate  property  be  taken  for  public  use  with- 
out just  compensation.'  It  has  been  re- 
peatedly decided  that  this  limitation  is  upon 
the  power  of  the  Federal  government  to  take 
private  property  in  the  exercise  of  the  right 
of  eminent  domain.  .  .  .  It  is  a  funda- 
mental principle  recognized  by  all  jurists, 
(hat  the  right  of  eminent  domain  inheres  in, 
and  is  a  part  of,  the  powers  belonging  to 
sovereignty.  The  Constitution  has  expressly 
delegated  to  Congress  the  power  to  establish 
post  office  and  post  routes.  This  necessarily 
includes  the  right  and  power  to  acquire  sites 
for  po-st  offices.  Having  this  power,  is  there 
any  limitation  upon  the  power  of  the  United 
State.^  as  a  sovereignty,  in  the  mode  of  ac- 
quiring title?  It  seems  to  us  there  is  not, 
and  that  as  an  incident  of  its  sovereignt}'^ 
it  may  acquire  title  by  its  own  appropriation, 
being  governed  in  the  exercise  of  this  power 
by  the  provision  we  have  quoted  from  article 
6,  of  the  amendments  to  the  Constitution. 
It  is  clear  that  contingencies  are  possible  in 
which  this  is  the  onlv  mode  in  which  the 
Federal  government  could  be  enabled  to  per- 
form its  functions  within  the  states.  Sup- 
pose, for  instance,  that  the  state  of  Ohio 
should  forbid  the  acquisition  of  property  for 
a  post  office  in  Cincinnati,  or  for  the  estab- 
lishment of  the  necessary  customhouses,  ar- 
senals, or  courthouses,  would  the  Federal  gov- 
ernment be  powerless?  If  so,  it  would  be 
practically  excluded,  from  Ohio,  in  its  most 
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hnportant  functions.  It  seems  to  us  its  right 
to  appropriate  private  property,  for  its  public 
uaes,  18  clear.  Tlie  use  alleged  in  the  petition 
\i  of  the  class  expressly  provided  for  in  the 
Constitution.  It  is  claimed,  however,  that 
this  18  not  a  public  use,  and  the  views  of 
Tudge  Woodbury,  in  West  River  Bridge  v. 
Dbc.  6  How.  507,  12  U.  S.  (L.  ed.)  535,  was 
cited.  They  were  given  in  arguendo  in  his 
dissenting  opinion  on  a  point  that  did  not 
arise  in  the  case.  He  savs:  ^But  wlien  we 
go  to  other  public  uses,  not  so  urgent,  not 
connected,  with  precise  localities,  not  difficult 
to  be  provided  for  without  this  power  of  emi- 
nent domain,  and  in  places  where  it  would  be 
only  convenient  but  not  necessary,  I  entertain 
strong  doubts  of  its  applicability.  Who  ever 
heard  of  laws  to  condemn  private  property  for 
public  use,  for  a  marine  hospital  or  prison? 
So,  a  customliouse  is  a  public  use  for  the  gen- 
eral government,  and  a  courthouse  or  jail  for 
a  state.  But  it  would  be  difficult  to  find  prec- 
edent or  argument  to  justify  taking  private 
property,  without  consent,  to  erect  them  on, 
though  appropriate  for  the  purpose.*  This 
doubt  by  Judge  Woodbury  is  certainly  not 
warranted  by- the  later  authority,  and  the 
practice  of  the  general  and  state  governments. 
The  laws  of  Ohio,  of  frequent  application, 
provide  for  condemnation  of  lands  for  school- 
hrm^cs,  jails,  and  other  such  public  purposes, 
and  the  acts  of  Congress  cited  in  argument, 
provide  for  condemnation  of  sites  for  custom- 
houses and  post  offices.  Those  of  Boston,  Chi- 
cago, and  St.  Louis,  now  in  process  of  con- 
Ktniction,  were  acquired  in  that  way.  Cooley, 
Const.  Lim.  p.  633,  33  Vt.  271.  The  learned 
judge  seems  to  confound  public  use  with  the 
necessity  for  the  appropriation.  Of  the  latter 
the  legislature  is  the  sole  judge.  There  are 
few  uses  that  can  be  conceived  of  more  public 
than  that  of  a  post  office,  to  the  citizens  of 
Cincinnati,  and  those  of  the  whole  country  in 
communication  with  them,  than  the  post  office 
proposed  to  be  erected.  So  the  business  of 
the  courts  to  be  provided  for  is  of  the  great- 
est interest  to  the  public.  Sixteen  hundred 
oases  in  bankruptcy  pending  and  disposed  of 
in  the  district  court  of  this  district  affect 
every  business  interest  of  its  citizens." 

• 

Pabk. 

The  establishment  of  a  park  or  a  public 
rewrvation  acquired  and  maintained  for  the 
benefit  of  the  public  comes  within  the  scope 
of  the  exercise  of  the  power  of  eminent  do- 
main pos-sessed  by  the  United  States.  Shoe- 
maker v.  U.  S.  147  U.  S.  282,  13  S.  Ct.  381, 
37  U.  S.  (L.  ed.)  170;  U.  S.  v.  Gettysburg 
Electric  R.  Co.  100  U.  S.  668,  16  S.  Ct.  427, 
40  U.  S.  (L.  ed.)  576,  reversing  67  Fed.  869. 
7r  the  case  last  cited  it  was  sought  to  condemn 
land  at  the  battlefield  of  (rettysburg  for  the 


purpose  of  the  preservation  of  the  lines  of 
battle,  marking  the  positions  occupied  by  the 
various  commands,  and  the  determination  of 
the  leading  tactical  positions.  Holding  this 
to  be  a  public  use  for  which  the  government 
might  condemn  land,  the  court  said:  ''When 
the  legislature  has  declared  the  use  or  pur- 
pose to  be  a  public  one,  its  judgment  will  be 
respected  by  the  courts,  unless  the  use  be 
palpably  without  reasonable  fundation.  .  .  . 
As  just  compensation,  which  is  the  full  value 
of  the  property  taken,  is  to  be  paid,  and  the 
amount  must  be  raised  by  taxation  where  the 
land  is  taken  by  the  government  itself,  there 
is  not  much  ground  to  fear  any  abuse  of  the 
power.  The  responsibility  of  Congress  to  the 
people  will  generally,  if  not  always,  result  in 
a  most  conservative  exercise  of  the  right.  It 
is  quite  a  different  view  of  the  question  which 
courts  will  take  when  this  power  is  delegated 
to  a  private  corporation.  In  that  case  the 
Hresumption  that  the  intended  use  for  which 
the  corporation  proposes  to  take  the  land  is 
public,  is  npt  so  strong  as  where  the  govern- 
ment intends  to  use  the  land  itself.  .  .  . 
The  end  \o  be  attained  by  this  proposed  use 
as  provided  for  by  the  act  of  Congress  is 
legitimate,  and  lies  within  the  scope  of  the 
Constitution.  The  battle  of  Gettysburg  was 
one  of  the  great  battles  of  the  world.  The 
numbers  contained  in  the  opposing  armies 
were  great;  the  sacrifice  of  life  was  dreadful; 
while  the  bravery  and,  indeed,  heroism  dis- 
played  by  both  the  contending  forces  rank 
with  the  highest  exhibition  of  those  qualities 
ever  made  by  man.  The  importance  of  the 
issue  involved  in  the  contest  of  which  this 
great  battle  was  a  part  cannot  be  over- 
estimated. The  existence  of  the  government 
itself  and  the  perpetuity  of  our  institutions 
depended  upon  the  result.  Valuable  lessons 
in  the  art  of  war  can  now  be  learned  from 
an  examination  of  this  great  battlefield  in 
connection  with  the  history  of  the  events 
which  there  took  place.  Can  it  be  that  the 
government  is  without  power  to  preserve  the 
land,  and  properly  mark  out  the  various  sites 
upon  which  this  struggle  took  place?  Can  it 
not  erect  the  monuments  provided  for  by  these 
acts  of  Congress,  or  even  take  possession  of 
the  field  of  battle  in  the  name  and  for  the  bene- 
fit of  all  the  citizens  of  the  country  for  the 
present  and  for  the  future?  Such  a  use  seems 
necessarily  not  only  a  public  use,  but  one  so 
closely  connected  with  the  welfare  of  the 
republic  itself*  as  to  be  within  the  powers 
granted  Congress  by  the  Constitution  for  the 
purpose  of  protecting  and  preserving  the 
whole  country.  .  .  .  No  narrow  view  of  the 
character  of  this  proposed  use  should  be 
taken.  Its  national  character  and  import- 
ance, we  think,  are  plain.  The  power  to  con- 
demn for  this  purpose  need  not  be  plainly 
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and  unmistakably  deduced  from  any  one  of 
the  particular  specified  powers.  Any  number 
of  those  powers  may  be  grouped  together,  and 
an  inference  from  them  all  may  be  drawn 
that  the  power  claimed  has  been  conferred. 
It  is  needless  to  enlarge  upon  the  subject,  and 
the  determination  is  arrived  at  without  hesi- 
tation that  the  use  intended  as  set  forth  in 
the  petition  in  this  proceeding  is  of  that  pub- 
lic nature  which  comes  within  the  constitu- 
tional power  of  Congress  to  provide  for  by 
the  condemnation  of  land." 

In  Shoemaker  v.  U.  S.  147  U.  S.  282,  13  S. 
Ct.  361,  37  U.  8.  (L.  ed,)  170,  a  condemnation 
proceeding  instituted  by  the  government  to 
acquire  lands  in  the  District  of  Columbia  for 
the  purpose  of  a  public  park,  it  was  insisted 
that  the  power  of  eminent  domain  possessed 
by  the  Federal  government  differed  from  that 
possessed  by  the  states  in  that  it  did  not  ex- 
tend to  the  acquisition  of  lands  for  parks  but 
was  limited  to  the  establishment  of  post 
offices,  customhouses,  forts,  etc.  Without 
passing  directly  on  this  contention,  though  it 
was  intimated  that  the  distinction  sought  to 
be  made  was  not  applicable,  the  court  said: 
''We  are  not  called  upon  by  the  duties  of  this 
investigation  to  consider  whether  the  alleged 
restriction  on  the  power  of  eminent  domain 
in  the  general  government,  when  exercised 
within  the  territory  of  a  state,  does  really 
exist,  or  the  extent  of  such  restriction,  for  we 
are  here  dealing  with  an  exercise  of  the  power 
within  the  District  of  Columbia,  over  whose 
territory  the  United  States  possess,  not  mere- 
ly the  political  authority  that  belongs  to  them 
as  respects  the  states  of  the 'Union,  but  like- 
wise the  power  'to  exercise  exclusive  legisla- 
tion in  all  cases  whatsoever  over  such  dis- 
trict.' Constitution,  art.  I,  sec.  8,  par.  17. 
It  is  contended  that,  notwithstanding  this 
apparently  unlimited  grant  of  power  over  the 
district,  conferred  in  the  Constitution  itself, 
there  was  a  limitation  on  the  legislative  power 
of  the  general  government  contained  in  the 
so-called  act  of  cession  by  the  state  of  Mary- 
land (Act  of  1791,  c  45,  §  2),  a  proviso  to 
which  is  in  the  words  following:  'Provided, 
that  nothing  herein  contained  shall  be  so  con- 
strued to  vest  in  the  United  States  any  right 
of  property  in  the  soil,  as  to  affect  the  rights 
of  individuals  therein,  otherwise  than  the 
same  shall  or  may  be  transferred  by  such 
individuals  to  the  United  States.'  It  is  said 
that  the  acceptance  by  the  United  States  of 
the  grant  constituted  a  contract  between 
Maryland  and  the  United  States,  whereby,  in 
view  of  the  foregoing  language,  the  landowner 
was  to  be  protected  against  any  exercise  by 
the  general  government  of  the  sovereign  power 
of  eminent  domain.  It  is  sufficient  to  say 
that  the  history  of  the  transaction  clearly 
shows  that  the  language  used  in  the  Maryland . 
act  referred  to  such  persons  as  had  not  joined 


in  the  execution  of  a  certain  agreement  by 
which  the  principal  proprietors  of  the  Mary- 
land portion  of  the  territory  undertook  to 
convey  lands  for  the  use  of  the  new  city,  and 
their  individual  rights  were  thus  thought  to 
be  secured.  The  provision  had  no  reference 
to  the  power  of  eminent  domain,  which  be- 
longed to  the  United  States  as  the  grantee  in 
the  act  of  cession.  This  position,  contended 
for  by  the  plaintiffs  in  error,  was  raised  in 
the  case  of  Chesapeake,  etc.  Canal  Co.  v. 
Union  Bank  [4  Cranch  C.  C.  76,  5  Fed.  Cas. 
No.  2,  653],  in  the  circuit  court  of  the  United 
States  for  the  District  of  Columbia,  and 
Cranch,  C.  J.,  said :  'The  eighth  objection  is 
that  by  the  Maryland  act  of  cession  to  the 
United  States,  of  this  part  of  the  District  of 
Columbia  (1791,  c.  45,  sec.  2),  Congress  is 
restrained  from  affecting  the  rights  of 'indi- 
viduals to  the  soil,  otherwise  than  as  the 
same  should  be  transferred  to  the  United 
States  by  such  individuals;  and  it  is  con- 
tended that  this  prohibits  the  United  States 
from  taking  private  property  in  this  District 
for  public  use,  and  that  the  right  of  sover- 
eignty, which  Maryland  exercised,  was  not 
transferred.  We  think  it  is  a  sufficient  an- 
swer to  this  objection  to  say  that  the  United 
States  do  not,  by  this  inquisition  or  by  the 
charter  to  the  Chesapeake  &  Ohio  Canal 
Company,  claim  any  right  of  property  in  the 
soil.  They  only  claim  to  exercise  the  power 
which  belongs  to  every  sovereign,  to  appro- 
priate, upon  just  compensation,  private  prop- 
erty to  the  making  of  a  highway,  whenever 
the  public  good  requires  it.'" 

Highway. 

The  establishment  and  maintenance  of  pub- 
lic highways  in  the  District  of  Columbia  is 
within  the  exclusive  jurisdiction  of  the  Unit- 
ed States  and  in  the  furtherance  of  this  object 
the  "government  may  in  the  exercise  of  its 
right  of  eminent  domain  appropriate  the 
lands  of  private  owners,  provided  just  com- 
pensation is  paid  therefor.  Briscoe  v.  Mac- 
farland,  32  App.  Cas.  ( D.  C. )  167 ;  Henderson 
V.  Macfarland,  33  App.  Cas.  (D.  C.)  312; 
District  of  Columbia  v.  Washington  St^el  Co. 
43   App.    Cas.    (D.   C.)    344. 

Similarly  in  aid  of  its  control  of  interstate 
commerce  the  general  government  may  con- 
demn the  lands  of  private  owners  in  order  to 
establish  public  highways.  Latinette  v.  St. 
Louis,  201  Fed.  676,  120  C.  C.  A.  638;  Dickey 
v.  Maysville,  etc.  Turnpike  Eoad  Co.  7  Dana 
(Ky.)  113.  In  the  case  first  cited  it  was  held 
that  the  United  States  had  the  power  itself 
to  build  and  maintain  an  interstate  bridge 
across  a  navigable  waterway  to  serve  as  a 
post  road  and  as  a  landway  for  interstate 
commerce,  and  for  the  purpose  of  acquiring 
land  for  the  approaches  might  exercise  the 
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puver  of  eminent  domain  either  directly  or 
through  a  corporation  created  by  it  for  that 
end,  and  the  fact  that  the  corporate  agent 
vas  a  creature  of  one  state  did  not  debar  it 
from  exercising  the  power  granted  to  it  in  the 
courts  of  another  state.  It  appeared  that  the 
iity  of  St.  Louis  had  been  given  the  power  by 
Congress  to  build  a  bridge  across  the  Mis- 
sissippi river  and  to  condemn  the  land  on 
cither  side  of  the  river  for  the  necessary  ap- 
proaches. The  act  in  question  and  its  con- 
struction were  set  out  by  the  court  as  fol- 
follows:  "Congress  on  June  25,  1906  .  .  . 
enacted:  'Section  1.  That  the  city  of  St. 
Louis,  a  corporation  organized  under  the  laws 
of  the  state  of  Missouri,  be,  and  is  hereby, 
authorized  to  construct,  maintain,  and  oper- 
ate a  railroad,  wagon,  and  foot-passenger 
bridge,  and  approaches  thereto,  across  the 
Mississippi  river  at  St.  Louis,  Missouri,  in 
accordance  with  the  provisions  of  the  act 
entitled  "An  act  to  regulate  the  construction 
of  bridges  over  navigable  waters,'*  approved 
.March  23,  1906.  Section  2.  That  for  the 
parpose  of  carrying  into  effect  the  object  of 
this  act,  the  city  of  St.  Louis  may  receive, 
purchase,  and  also  acquire  by  lawful  appro- 
priation and  condemnation  in  the  states  of 
Illinois  and  Missouri,  upon  making  proper 
cDmpensation,  to  be  ascertained  according  to 
the  laws  of  the  state  within  which  the  same 
U  located,  real  and  personal  property  and 
rights  of  property,  and  may  make  any  and 
tvery  use  of  the  same  necessary  for  the  con- 
struction, maintenance,  and  operation  of  said 
i -ridge  and  approaches  consistent  with  the 
laws  of  the  United  States  and  of  said  states 
respectively.'  Only  consent  was  given  by  sec- 
tion 1  of  this  latter  act  to  build  the  bridge 
in  the  manner  and  on  the  conditions  expressed 
in  the  general  bridge  statute.  Authority  to 
exercise  the  sovereign  power  of  appropriation, 
if  given  at  all,  was  conferred  in  section  2. 
Appellant's  contention  is  that  the  words  'ac- 
f-ording  to  the  laws  of  the  state'  show  that 
Congress  meant  that  St.  Louis  should  not 
have  power  to  condemn  except  by  virtue  of 
state  law,  and  that,  inasmuch  as  Illinois  re- 
fuses to  give  St.  Louis  the  power,  the  judg- 
ment must  be  reversed.  But  looking  to  the 
construction  of  the  sentence,  it  seems  clear  to 
04  that  only  the  'compensation'  is  'to  be 
ascertained  according  to  the  laws  of  the  state.' 
Furthermore,  while  Congress  might  tell  its 
a^ent  to  go  to  the  state  law  for  the  rules  of 
practice,  it  could  not  constitutionally  effect 
anything  by  telling  its  agent  to  go  to  the 
state  law  for  power  to  condemn  land  for  a 
i^tional  purpose.  Condemnation  is  an  at- 
tribute of  sovereignty.  It  must  be  exercised 
directly  by  the  sovereign  or  through  an 
agency  appointed  by  the  sovereign.  Neither ' 
the  power  or  the  selection  of  agents  can  be 
transferred    to    another.      St&tes    have    the 


power  only  for  state  purposes;  the  nation, 
only  for  national  purposes.  So,  the  power  to 
condemn  mentioned  in  section  2  must  be  re- 
ferred to  the  national  power.  And  finally. 
Congress  in  framing  section  2  used  a  formula 
of  expression  which  had  already  been  judicial- 
ly construed.  In  Luxton  v.  North  River 
Bridge  Co.  153  U.  S.  525,  14  S.  Ct.  891,  38 
U.  S.  ( L.  ed. )  808,  the  act  provided  that  the 
bridge  company  might  'acquire  by  lawful 
appropriation  and  condemnation,  upon  mak- 
ing proper  compensation  therefor,  to  be  ascer- 
tained according  to  the  laws  of  the  state 
within  which  the  same  is  located,  real  and 
personal  property  and  rights  of  property;' 
and  these  words,  the  same  as  in  the  case  at 
bar,  were  held  to  relate  to  the  national 
power." 

NAvioAnoir. 

Under  its  power  of  eminent  domain,  the 
United  States  may  condemn  land  for  the 
improvement  of  rivers  and  harbors  of  the 
country,  the  only  limitation  on  its  power  be- 
ing the  obligation  imposed  by  the  Constitution 
to  make  just  compensation  for  the  land  so 
taken.  U.  S.  v.  Jones,  109  U.  S.  513,  3  S.  Ct. 
346,  27  U.  S.  (L.  ed.)  1015;  Monongahela 
Nav.  Co.  V.  U.  S.  148  U.  S.  312,  13  S.  Ct.  622, 
37  U.  S.  (L.  ed.)  463;  U.  S.  v.  Chandler- 
Dunbar  Water  Power  Co.  229  U.  S.  63,  33  S. 
Gt.  667,  57  U.  S.  (L.  ed.)  1063;  U-  S.  v. 
Oregon,  R.  etc.  Co.  16  Fed.  524;  High  Bridge 
Lumber  Co.  v.  U.  S.  69  Fed.  320.  39  U.  S. 
App.  234,  16  C.  C.  A.  460;  Green  leaf -Johnson 
Lumber  Co.  v.  U.  S.  204  Fed.  489,  208  Fed. 
1022;  Avery  v.  Fox,  1  Abb.  246,  2  Fed.  Cas. 
No.  674;  Bedford  v.  U.  S.  36  Ct.  CI.  474.  See 
also  U.  S.  V.  Lynah,  188  U.  S.  445,  23  S.  Ct. 
349,  47  U.  S.  (L.  ed.)  539;  U.  S.  v.  Welch,  217 
U.  S.  333,  19  Ann.  Cas.  680,  30  S.  Ct.  527,  28 
L.R.A.(N.S.)  385. 

In  Orr  v.  Quimby,  54  N.  H.  590,  wherein  it 
was  sought  to  condemn  property  for  coast 
survey  purposes  it  was  said :  "A  safe  highway 
upon  the  ocean  is  as  much  a  public  necessity 
as  a  safe  highway  upon  the  land;  and  it  is  a 
matter  of  universal  knowledge,  that  while 
the  mariner  traverses  the  high  seas  in  com- 
parative safety,  he  encounters  perils  on  every 
hand  as  he  approaches  the  shore.  It  is  im- 
possible to  hold,  that  'to  cause  a  survey  to  be 
taken  of  the  coasts  of  the  United  States,'  as  is 
authorised  by  the  acts  of  Congress  herein- 
after cited,  'in  which  shall  be  designated  the 
islands  and  shoals,  with  the  roads  or  places 
of  anchorage,  within  twenty  leagues  of  any 
part  of  the  shores  of  the  United  States,  and 
also  the  respective  course  and  distances  be- 
tween the  principal  capes  or  headlands,'  and 
*an  accurate  chart  of  every  part  of  the  coasts 
within  the  extent  aforesaid,'  is  n  ^t  in  every 
sense  a  public  enterprise.     It  is  not  merely 
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those  lives  and  property  are  at  the  mercy  of 
the  winds  and  waves,  but  the  people  of  the 
whole  country  that  have  an  Interest  in  what- 
ever diminishes  the  hazards  of  navigation, 
and  renders  commerce,  the  prolific  source  of 
national  wealth  and  prosperity,  more  secure." 

Similarly,  land  for  the  establishment  of 
lighthouses  may  be  appropriated  by  the  Unit- 
ed States  under  its  power  of  eminent  domain. 
Chappell  V.  U.  S.  160  U.  S.  499,  16  S.  Ct. 
397,  40  U.  S.  (L.  ed.)  610;  U.  S.  v.  Rauer,  70 
Fed.  748 ;  Gilmer  v.  Lime  Point,  18  Cal.  229 ; 
People  V.  Humphrey,  23  Mich.  471,  9  Am. 
Rep.  94. 

But  the  general  policy  of  river  and  harbor 
Improvement  is  not  an  exercise  of  the  right 
of  eminent  domain,  and  land  taken  in  aid  of 
such  purpose  must  be  acquired  under  the  in- 
herent power  of  eminent  domain  possessed  by 
the  general  government.  Friend  v.  U.  S.  30 
Ct.  CI.  94. 

Water  Supply. 

Condemnation  of  land  by  the  United  States 
in  order  to  construct  a  water  supply  for  the 
city  of  Washington  is  within  the  scope  of  the 
power  of  eminent  domain  possessed  by  the 
general  government.  U.  S.  v.  Great  Falls 
Mfg.  Co.  112  U.  S.  645,  6  S.  Ct.  306,  28  U.  S. 
(L.  ed.)  846;  Reddall  v.  Bryan,  14  Md.  444, 
74  Am.  Dec.  550.  See  also  U.  S.  v.  Alexander, 
148  U.  S.  186,  33  S.'  Ct.  529,  37  U.  S.  (L.  ed.) 
415;  Great  Falls  Mfg.  Co.  v.  Garland,  25 
Fed.  521,  affirmed  124  U.  S.  581,  8  S.  Ct.  631, 
31  U.  S.  (L.  ed.)  527. 

Likewise,  the  United  States  has  the  power 
under  its  right  of  eminent  domain  to  acquire 
land  for  irrigation  purposes.  Burley  v.  U.  S. 
179  Fed.  1,  102  C.  C.  A.  429,  33  L.R.A.(N.S.) 
807,  affirming  172  Fed.  616;  U.  S.  v.  O'Neill, 
198  Fed.  677. 

MlLTTABY  PURP06B. 

The  establishment  and  maintenance  of  mili- 
tary forces  being  one  of  the  powers  expressly 
conferred  on  the  United  States  by  the  Con- 
stitution, it  necessarily  follows  that  the  gov- 
ernment may  appropriate  land  under  its 
power  of  eminent  domain  for  the  furtherance 
of  that  purpose.  In  re  Nahant,  153  Fed.  620, 
82  C.  C.  A.  470,  modifying  136  Fed.  273,  70 
C.  C.  A.  641,  69  L.R.A.  723,  which  reversed 
128  Fed.  185  (forts)  ;  Alexander  v.  U.  S.  39 
Ct.  CI.  383  (military  encampment)  ;  Gilmer 
V.  Lime  Point,  18  Cal.  229  (fort).  And  see 
the  reported  case.  See  also  U.  S.  v.  Johnson, 
193  U.  S.  363,  19  S.  Ct.  427,  43  U.  S.  (L.  ed.) 
73  (fort)  ;.  State  v.  Heppenheimer,  54  N.  J.  L. 
268,    23    Atl.    664    (military    encampment). 

'*The  national  power  to  use  the  land  of  a 
citizen,  or  a  state,  for  an  armory  or  fortifica- 
tion, is  undoubted  and  irresistible."     Dickey 


V.  Maysville,  etc.  Turnpike  Road  Co.  7  Dana 
(Ky.)    113. 

In  the  case  of  In  re  League  Island,  1 
Brewst.  (Pa.)  524,  it  was  said:  "We  do  not 
regard  the  United  States  as  a  foreign  nation; 
nor  can  we  subscribe  to  the  suggestion — for 
it  was  not  pressed  as  argument — that  the 
erection  of  forts  and  navy  yards  for  the 
protection  of  this  city  and  state,  and  perhaps 
for  the  whole  Union,  is  not  a  dedication  to 
public  use.  *To  provide  for  the  common  de- 
fense' was  one  of  the  great  purposes  which 
led  to  the  formation  of  a  nation,  and  the 
adoption  of  its  Constitution.  With  the  pres- 
ent improvements  in  science,  an  iron-clad 
navy  is  regarded  as  an  indispensable  arm  of 
defense,  and  the  national,  legislature  have 
selected  league  Island  for  its  depot,  as  com- 
bining more  important  advantages  than  any 
other  place  upon  our  coast.  If  the  equipment, 
repair,  and  maintenance  of  the  powerful 
fleet  in  our  very  waters  is  not  a  *public  use' 
of  our  harbor,  it  is  difficult  to  understand 
what  is  meant  by  that  expression." 

In  the  case  of  In  re  Condemnation  of  Lands 
for  Military  Camp,  250  Fed.  314,  the  elementa 
to  be  taken  into  account  in  fixing  compensa- 
tion were  considered,  the  court  saying: 
"What  destruction  of  improvements  or 
changes  of  the  lands  from  their  present  con- 
dition may  be  necessary  is  at  present  uncer- 
tain. That  many  of  the  houses,  barns,  fences, 
and  other  improvements  will  have  to  be  to- 
tally, and  others  partially,  destroyed,  is  con- 
ceded. That  some  of  the  lands  will  have  to  be 
used  for  trenches,  and  others  for  roads  and 
foundations  for  heavy  artillery,  is  also  con- 
ceded; but  on  which  of  these  tracts,  which 
are  owned  by  a  large  number  of  persons,  many 
of  them  in  ten,  twenty,  and  forty  acre  tracts, 
these  destructions  or  changes  will  have  to  be 
made,  is  at  present  uncertain,  except  as  to  a 
few  small  tracts.  It  is  therefore  incumbent 
on  the  court  to  formulate  some  rules  for  the 
guidance  of  juries  in  determining  the  dam- 
ages to  be  assessed  in  the  various  cases  to  be 
tried;  rules  which  will  do  justice  to  the 
owners  of  the  lands  and  at  the  same  time 
protect  the  government  against  damages  in 
excess  of  those  in  fact  sustained  bv  the 
owners  of  the  land.  The  conclusions  I  have 
reached,  and  which  will  l)e  applied  in  these 
cases,  are:  The  owner  is  entitled  to  the 
rental  value  of  his  property,  if  it  is  tillable  or 
occupied.  If  it  appears  from  evidence  at  the 
trial  that  the  improvements  on  a  tract  of 
land  will  necessarily  have  to  be  destroyed, 
either  wholly  or  in  part,  the  owner  is  en- 
titled to  compensation  for  their  value,  and 
in  such  cases  the  rental  value  will  be  for  the 
land,  without  these  improvements.  By  im- 
provements I  refer  to  liouses,  fences,  barns, 
and  other  buildings.  If  the  land  is  wild,  and 
not  subject  to  cultivation,  the  rental  should 
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be  the  prevailing  rate  of  interest  on  its  fair 
>Alue.  In  addition  to  these  payments,  the 
government  must  obligate  it>^elf,  and  the 
judgment  will  so  provide,  that,  when  it  sur- 
renders the  land  to  tlie  owner,  it  will  be 
returned  to  him  in  as  good  a  condition  as 
when  it  took  possession,  the  natural  wear 
and  tear  excepted.  If  the  owners  have  been 
rompenaated  in  the  action  for  the  improve- 
ments, then,  of  course,  it  will  not  be  required 
to  replace  them,  or  pay  again  for  them.  If 
the  improvements,  for  which  there  has  not 
lieen  compensation,  are  not  replaced,  or  the 
lands  are  not  returned  in  as  good  condition 
as  when  tlic  government  took  possession  of 
them,  natural  wear  and  tear  excepted,  it  is  to 
pay  such  sum.  as  damages  as  will  enable  the 
iiwner  to  put  the  land  back  in  the  condition 
it  w&Sy  when  the  government  took  possession. 
Tliis  is  necessary,  as  the  government  may  cut 
trenches^  build  acadam  roads,  and  otherwise 
make  use  of  the  land,  which  will,  if  not  en- 
tirely, at  least  to  some  extent,  destroy  its 
value  as  farming  land,  for  which  these  lands 
are  only  suitable."    See  also  the  reported  case. 
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JOHNSOK. 

Oregon  Supreme  Court — December  27,  t917. 
87  Oregon  21;  169  Pac.  515, 


Hniilelpal    Corporations  —  Ordinances 
—  Prorisioii  Hot  in  Terms  I«ooal. 

A  municipal  ordinance  directed  against  con- 
ftpiracies  to  injure  trade,  business,  or  com- 
merce, and  providing  a  penalty  for  violation 
thereof,  has  no  extramural  effect,  however 
broad  its  terms,  and  therefore  is  not  invalid 
on  the  ground  that  it  is  not  local,  special,  and 
municipal   legislation. 

Creatij&s  Presumption  of  Fact  —  Va- 
Udity. 

While  the  legislature  may  declare  that  cer- 
tain evidentiary  facts  shall  be  prima  facie 
evidence,  such  facts  must  have  some  direct 
and  logical  tendency  to  prove  the  antecedent 
fact,  hence  a  municipal  ordinance  declaring 
that  if  any  person  shall  alone,  or  in  company 
with  others,  loiter  or  parade  back  and  forth 
in  front  of  or  cause  any  other  person  or  per- 
sons to  loiter  or  parade  back  and  forth  in 
front  of,  or  in  the  vicinity  of,  any  store,  fac- 
tory, works,  or  place  of  business,  or  in  front 
of, 'or  in  the  vicinity  of,  the  home  of  any 
person  connected  with,  employed  in,  or  seek- 
ing employment  in  any  such  8to;re,  etc.,  such 
conduct  shall  be  prima  facie  evidence  of  a 
Ann.  Cas.  1918E.— 4. 
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conspiracy  to  injure  the  trade,  busine<)S,  or 
commerce  of  the  proprietor  of  the  store,  etc., 
thus  patrolled,  is  invalid,  because  the  acts 
have  no  tendency  to  prove  a  conspiracy 
to  injure  the  commerce  or  trade  of  any  per- 
son. 

Piokotins  —  Validity  of  Ordinance 
Prohlhitias  -*-  Effect  of  Invalid  Pro- 
visions* 

A  municipal  ordinance  defined  conspiracies 
to  injure  trade,  business,  or  commerce  as  any 
combination  or  agreement  between  two  or 
more  person  not  to  buy  from  or  sell  to,  or 
have  dealings  with  any  person  or  persons,  or 
to  induce  or  attempt  to  induce  other  persons 
not  to  buy  from  or  have  dealings  with  any 
person  or  persons,  etc.,  for  the  purpose  or 
•  with  the  intent  to  compel  or  force  employ- 
ment or  discharge  from  his  employment.  Tiie 
ordinance  further  declared  tliat  it  any  person 
alone  or  in  company  with  others  shall  carry 
or  display,  or  cause  to  be  carried  or  displayed, 
print,  or  circulate,  or  cause  to  be  printed 
or  circulated,  any  banner,  sign,  etc.,  wiiich 
by  iio  terms  directly  or  indirectly  induces  or 
attempts  to  induce  others  not  to  buy  from 
or  sell  to  or  have  dealings  with  any  desig- 
nated person,  or  shall  loiter  or  parade  back 
and  forth,  or  cause  any  person  or  persons  to 
Ic.cer  or  parade  back  and  forth,  in  front  of, 
or  in  the  vicinity  of,  any  store,  etc.,  such  con- 
duct shall  be  prima  facie  evidence  of  a  con- 
spiracy to  injure  the  trade  or  business  of  the 
person  or  persons  referred  to  by  the  banner, 
etc.,  or  whose  property  is  thus  patrolled.  A 
*'8trike"  is  defined  as  the  act  of  a  body  of 
workmen  employed  by  the  same  master  in 
stopping  work  all  together  at  a  prearranged 
time,  and  refusing  to  continue  until  some  con- 
cession is  granted  by  the  employer,  while  a 
"boycott"  is  defined  as  a  combination  to  cause 
a  loss  to  one  person  by  coercing  others  against 
their  will  to  withdraw  from  him  their  busi- 
ness intercourse,  by  threats  that  unless  others 
do  so,  the  combination  will  cause  similar  loss 
to  them.  It  is  held  that  the  ordinance, 
though  valid  as  applied  to  ''picketing,"  which 
is  detined  as  posting  members  of  a  trade  union 
on  a  strike  at  all  the  approaches  to  works  for 
the  purpose  of  observing  or  reporting  the 
workmen  going  to  or  coming  from  the  works, 
and  of  using  such  influence  as  may  be  in  their 
power  to  prevent  the  workmen  from  accepting 
work  there,  it  is  invalid  in  depriving  work- 
men of  their  right  to  strike  en  masse; 
that  right  having  been  recognized  for  many 
years. 

[iSee  note  at  end  of  this  case.] 

Constitutional  Law  —  Police  Power  — 
Acts  Subject  to  Injunction  —  Riglit 
to  Prohibit. 

It  is  fundamentally  true  that  whatever  may 
be  enjoined  by  a  court  of  equity  may  by  legis- 
lation be  declared  malum  prohibitum. 

Original  habeas  corpus  proceeding.  Karl 
Hall,  petitioner,  and  N.  F.  Johnson,  as  Chief 
of  Police  of  citv  of  Portland,  defendant.  The 
facts  are  stated  in  the  opinion.     Petitioneb 

DISCkAROED. 
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IF.  8.  Uren  and  Charles  E.  B,  Wood  for 
petitioner. 

Walter  P.  La  Roche  and  Stanley  Myers  for 
defendant. 

Harold  M.  Sawyer,  amicus  curiae. 

[22]  Benson,  J. — ^This  is  an  original  pro- 
ceeding based  upon  petition  for  a  writ  of 
habeas  corpus.  The  petitioner  was  convicted 
ill  the  municipal  court  of  the  City  of  Port- 
land of  a  violation  of  an  ordinance  which 
reads  as  follows: 

''Ordinance  No.  33033. 

"An  ordinance  defining  conspiracies  to  in- 
jure trade,  business  or  commerce,  and  provid- 
ing a  penalty  for  the  violation  thereof. 

[23]  "The  City  of  Portland  does  ordain  as 
follows : 

"Be  it  enacted  by  the  people  of  the  City  of 
Portland  as  follows:     ^ 

"Section  1.  A  conspiracy  to  injure  the 
trade,  business  or  commerce  of  any  person 
doing  business  in  the  City  of  Portland  is 
hereby  defined  as  any  combination  of,  or 
agreement  between,  two  or  more  persons: 

"(a)  Not  to  buy  from,  or  to  sell  to,  or 
have  dealings  with,  any  person  or  persons  in 
the  City  of  Portland;  or  (b)  To  induce, 
or  attempt  to  induce,  others  not  to  buy  from, 
sell  to,  or  have  dealings  with,  any  person  or 
persons  in  the  City  of  Portland;  for  the  pur- 
pose or  with  tlie  intent  to  prevent  any  person 
from  employing  any  person,  or  for  the  pur- 
pose or  with  the  intent  to  compel  or  force 
any  person  to  employ  or  discharge  from  his 
employment  anyone,  or  to  compel  or  force 
any  person  to  alter  his  mode  of  carrying  on 
his  business,  or  to  limit  or  increase  the  num- 
ber of  his  employees,  or  their  rate  of  wages 
or  their  time  of  service. 

"Section  2.  It  shall  be  unlawful  for  any 
person  to  enter  into,  assist  or  participate  in 
any  conspiracy  to  injure  the  trade,  business 
or  commerce  of  any  person  doing  business  in 
the  City  of  Portland,  and  upon  conviction  of 
a  violation  of  this  ordinance  in  the  Munic- 
ipal Court  of  the  City  of  Portland,  such 
persons  shall  pay  a  fine  of  not  less  than  ten 
dollars  nor  more  than  five  hundred  dollars, 
or  be  imprisoned  in  the  city  jail  for  not  less 
than  five  days  nor  more  than  six  months, 
or  shall  be  both  fined  and  imprisoned. 

"Section  3.  If  any  person  shall,  alone  or 
in  company  with  others: 

"(a)  Carry  or  display,  or  cause  to  be 
carried  or  displayed,  print  or  circulate,  or 
cause  to  be  printed  or  circulated  any  banner, 
sign,  transparency,  writing,  printing,  dodger, 
card,  notice,  sticker,  button  or  sash,  which 
by  its  terms  or  appearance,  directly  or  in- 
directly induces  or  attempts  to  induce  others 
not  to  buy  from,  sell  to,  or  have  dealings 
with,  any  designated  person  or  persons  doing 
business  in  the  City  of  Portland;  or 


[24]  "(b)  Loiter  or  parade  back  and  forth, 
or  cause  any  other  person  or  persons  to  loiter 
or  parade  back  and  forth  in  front  of  or  in 
the  vicinity  of  any  store,  factory,  works  or 
place  of  business  in  the  City  of  Portland, 
or  in  front  of  or  in  the  vicinity  of  the  home 
of  any  person  in  the  City  of  Portland  con- 
nected with,  employed  in,  or  seeking  employ- 
ment in,  any  such  store,  factory,  works  or 
place  of  business;  such  conduct  shall  be 
prima  facie  evidence  of  a  conspiracy  to  injure 
the  trade,  business  or  commerce  of  the  person 
or  persons  designated  or  referred  to  by  or  in 
any  such  banner,  sign,  transparency,  writing, 
printing,  dodger,  card,  notice,  sticker,  button 
or  sash  or  of  a  conspiracy  to  injure  the  trade, 
business  or  commerce  of  the  proprietor  of  the 
store,  factory,  works,  or  place  of  business, 
whose  premises  or  home,  or  the  home  of 
whose  employees  or  of  those  seeking  employ- 
ment in  his  store,  factory,  works  or  place 
of  business,  shall  have  been  thus  patrolled, 
and  shall  also  be  prima  facie  evidence  of 
participation  in  such  conspiracy  by  the  per- 
son so  conducting  himself. 

"Section  4.  The  words  'any  person  doing 
business  in  the  City  of  Portland,'  'any  per- 
son,' 'anyone'  and  'proprietor'  whenever  used 
herein,  shall  include  the  plural  as  well  as 
the  singular,  individuals  of  either  sex,  and 
also  any  partnership,  association,  domestic 
or  foreign  corporation  or  joint  stock  com- 
pany." 

1,  2.  The  questions  presented  for  our 
consideration  involve  the  validity  of-  the  or- 
dinance under  which  the  petitioner  is  im- 
prisoned. An  analysis  of  the  ordinance 
discloses  that  it  consists  of:  (1)  A  defini- 
tion of  what  is  to  be  deemed  to  constitute 
a  conspiracy  to  injure  the  trade,  business  or 
commerce  of  any  person  doing  business  in 
the  City  of  Portland;  (2)  declaring  such 
conspiracy  a  crime  and  fixing  the  punish- 
ment; (3)  enumerating  certain  acts,  the 
performance  of  any  one  of  which  is  to  be 
prima  facie  evidence  of  such  a  conspiracy. 
It  will  be  at  once  noted  that  this  legislation 
[25]  in  effect  makes  it  unlawful  for  workmen 
to  strike,  or  to  solicit  others  to  strike,  or  to 
solicit  others  from  accepting  employment 
from  any  person  doing  business  in  the  City 
of  Portland.  By  Section  3,  picketing  is  made 
prima  facie  evidence  of  the  substantial 
offense.  It  is  urged  that  this  is  not  local, 
special  and  municipal  legislation  within  the 
terms  of  the  state  Constitution,  but  we  are 
unable  to  concede  this  point,  since  its  in- 
fluence is  limited  to  the  municipality  by 
which  it  was  enacted  and  it  could  not  in  any 
event  have  an  extramural  effect.  It  ia  con- 
tended that  it  is  an  attempt  by  a  local  law 
to  regulate  the  practice  in  courts  of  justice, 
in  setting  aside  the  l^i;al  presumption  of 
innocence,  by  declaring  what  evidence  shall 
be  proof  of  guilt,  without  regard  to  whether 


suelt  eTidence  satisfieB  the 
bejond  a  reasonable  doubt  that  the  accused 
U  guilty.  This  point  is  of  course  aimed  at 
Section  3  of  the  act.  There  are  a  few  au- 
thorities which  appear  to  support  this  con- 
tention, but  the  great  weight  of  authority  is 
opposed  to  it,  and  this  court  has  definitely 
adopted  the  other  view.  In  a  case  recently 
decided  by  this  court,  Elliott  v.  Tillamook 
County,  86  Ore.  427,  168  Pac.  77,  Mr.  Justice 
Moore  says: 

The  legislature  in  prescribing  rules  gov- 
erning the  trial  of  civil  causes,  may  enact 
that  certain  resulting  evidentiary  facts  re- 
bted  to,  and  having  a  tendency  to  estab- 
lish the  existence  of  some  preceding  fact 
can  properly  declare  that  the  subsequent 
fact  affords  prima  facie  evidence  •  of  the 
antecedent  fact,  and  such  enactment  will 
be  upheld,  notwithstanding  the  burden  of 
proof  is  thereby  shifted  to  the  adverse 
party,  since  he  is  not  concluded  thereby, 
but  may  introduce  evidence  tending  to  re- 
but the  disreputable  presumption  thereby 
created.** 

Again,  in  State  v.  Randolph,  85  Ore.  172, 
166  1  ac.  555,  a  criminal  case,'  Mr.  Justice 
Harris  says: 

[26]  "No  additional  force  is  given  to  the 
contention  of  the  defendant  when  it  is  argued 
that  the  act  of  1915  changes  prior  rules  of 
evidence.  The  state  has  the  power  to  alter 
rules  of  evidence.  Stated  in  general  terms, 
the  aoepted  rule  is  that  a  person  does  not 
have  a  vested  right  in  a  rule  of  evidence;  and 
therefore  the  legislature  has  power  to  alter  or 
create  any  rule  of  evidence  so  long  as  it 
leaves  a  party  a  fair  opportunity  to  estab- 
lish his  case  or  defense,  and  give  in  evidence 
all  the  facts  legitimately  bearing  on  the 
issues  in  the  cause."  * 

The  following  cases  sustain  the  doctrine: 
State  V.  Hamilton,  80  Ore.  662,  157  Pac. 
796;  State  v.  Kline,  50  Ore.  426,  93  Pac. 
237;  State  v.  Fisher,  53  Ore.  38,  98  Pac.  713. 
However,  the  power  of  the  law-making  body 
ia  limited  in  this  respect,  in  that  the  facts 
declared  to  be  prima  facie  evidence  must 
have  some  direct  and  logical  tendency  to 
prove  the  antecedent  fact,  and  when  subject- 
ed to  this  test,  it  will  be  seen  that  subdivision 
(b*)  of  Section  3  of  the  ordinance  under  con- 
sideration is  subject  to  the  critjcisra  that, 
standing  alone,  the  acts  there  recited  have  no 
logical  tendency  to  prove  the  crime  defined 
in  the  preceding  sections  and  this  paragraph 
is  therefore  fnvalid. 

3.  It  is  next  urged  that  the  ordinance  is 
unconstitutional  because  it  is  an  unreason- 
able invasion  of  personal  liberty  and  private 
rights,  and  is  in  conflict  with  the  well-defined 
public  policy  of  this  state  and  of  the  United 
States,  and  this  contention  presents  the 
ferious  question  for  our  consideration.    This 
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court    or    jury      legislation  was  frequently  referred  to  in  the 

argument  as  an  "anti-picketing  ordinance," 
but  we  must  not  lose  sight  of  the  fact  that 
it  is  very  much  more  than  that.  Disregard- 
ing the  structural  character  of  the  enactment, 
and  seeking  for  its  purpose  and  import,  we 
observe  that  it  is  so  designed  as  to  prohibit 
strikes,  boycotts  [27]  and  picketing.  The 
sense  in  which  we  shall  use  the  word  "strike" 
herein  is  found  in  Black's  Law  Dictionary 
in  these  words: 

'The  act  of  a  body  of  workmen  employed 
by  the  same  master,  in  stopping  work  all 
together  at  a  prearranged  time,  and  refusing 
to  continue  until  higher  wages  or  shorter 
time,  or  some  other  concession  is  granted  to 
them  by  the  employer." 

A  ''boycott"  has  been  defined  as: 

"A  combination  to  cause  a  loss  to  one 
person  by  coercing  others  against  their  will 
to  withdraw  from  him  their  beneficial  busi- 
ness intercourse,  by  threats  that  unless  those 
others  do  so,  the  combination  will  cause 
similar  loss  to  them,  or  by  the  use  of  such 
means  as  the  infiiction  of  bodily  harm  on 
them  or  such  intimidation  as  will  put  them  in 
fear  of  bodily  harm:"  Martin,  Modern  Law 
01  Labor  Unions,  §  67. 

Probably  as  fair  a  definition  of  "picketing" 
as  may  be  found  is  that  in  Black's  Law  Dic- 
tionary : 

"Picketing,  by  members  of  a  trade  union 
on  strike,  consists  in  posting  members  at  all 
the  approaches  to  the  works  struck  against, 
for  the  purpose  of  observing  and  reporting 
the  workmen  going  to  or  coming  from  the 
works,  and  of  using  such  infiuenee  as  may  be 
in  their  power  to  prevent  the  workmen  from 
accepting  the  work  there." 

These  definitions  justify  our  statement 
that  the  ordinance  is  designed  to  prevent  all 
three.  We  direct  our  attention  particularly 
to  the  strike  feature.  Subsections  a  and  b 
of  Section  1  denounce  any  agreement  between 
two  or  more  persons 

"not  to  buy  from,  sell  to,  or  have  dealings 
with,  any  person  or  persons  in  the  city  of 
Portland;  or  to  induce,  or  attempt  to  induce, 
others  not  to  buy  from,  sell  to,  or  have  deal- 
ings with,  any  person  or  persons  in  the  city  of 
Portland;  for  tlie  purpose  or  with  the  intent 
[28]  to  prevent  any  person  from  employing 
any  person,  or  for  the  purpose  or  with  the 
intent  to  compel  or  force  any  person  to  em- 
ploy or  discharge  from  his  employment  any- 
one, or  to  compel  or  force  any  person  to 
alter  his  mode  of  carrying  on  his  business, 
or  to  limit  or  increase  the  number  of  his 
employees,  or  their  rate  of  wages  or  their 
time  of  service." 

An  agreement  not  to  have  dealings  with 
a  person  is  involved  in  a  combination  of 
workingmen,  acting  in  concert,  to  quit  their 
employment,  and   such   action  constitutes   a 
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strike.  That  such  is  the  interpretation 
placed  upon  the  language  of  the  act  by  the 
defendant  city,  is  manifest  upon  reading  the 
charging  part  of  the  complaint  in  the  instant 
case  which  reads  thus: 

"The  said  defendant  Earl  Hall,  on  the  29 
day  of  September,  1917,  in  the  city  afore- 
said, did  willfully  and  unlawfully  enter  into, 
assist  and  participate  in  a  conspiracy  to 
injure  the  business  of  Willamette  Iron  & 
Steel  Works,  a  corporation  doing  business  in 
Portland,  Oregon,  as  follows,  to  wit:  Said 
defendant  did  then  and  there  enter  into  a 
combination  or  agreement  with  Alex  B.  Lar- 
son, W.  L.  Martin  and  Arthur  Ulch  to  induce 
or  attempt  to  induce  others  not  to  have  any 
dealings  with  said  corporation  for  the  pur- 
pose and  with  the  intent  to  compel  said 
corporation  to  alter  its  mode  of  doing  busi- 
ness, said  defendant  then  and  there  agreeing 
and  combining  with  said  Alex  B.  Larson, 
W.  L.  Martin  and  Arthur  Ulch  to  induce 
and  attempt  to  induce,  by  picketing  said 
corporation,  the  employees  of  said  corpora- 
tion who  are  not  members  of  a  labor  union 
organization  to  quit  work  for  and  not  to 
have  dealings  with  said  corporation  and  to 
join  said  defendant  as  members  of  a  volun- 
tary unincorporated  labor  union  organiza- 
tion, and  to  continue  to  refuse  to  work  for 
or  to  have  dealings  with  said  corporation 
until  it  shall  agree  to  make  such  concessions 
concerning  wages,  hours,  working  conditions 
and  grievances  generally  as  will  be  acceptable 
to  the  workers  and  members  of  [29]'  said 
labor  union  organization,  the  present  mode 
of  carrying  on  business  by  such  corporation 
being  to  refuse  to  receive  or  consider  any 
such  questions  or  controversies  concerning 
wages,  hours  of  labor,  working  conditions  or 
other  grievances  with  any  person  or  persons 
as  representatives  of  a  labor  union  organiza- 
tion within  the  corporate  limits  of  said  City 
of  Portland,  Oregon,  whereby  the  peace  and 
quiet  of  said  city  was  disturbed  contrary  to 
the  ordinance  in  such  case  made  and  pro- 
vided." 

The  question  presented  is:  Can  a  munici- 
pality, in  the  exercise  of  its  police  power, 
enact  legislation  declaring  the  act  of  strik- 
ing to  be  criminal.  The  problem  before  us 
is  not  at  all  a  new  one.  Indeed,  it  is  as  old 
as  the  endless  struggle  between  the  employer 
and  the  employee.  Legislatures  as  well  as 
courts  have  sought  to  solve  it,  and  with  vary- 
ing success.  In  1875  the  Parliament  of  Eng- 
land enacted  an  affirmative  statute  declaring 
that  an  agreement  or  combination  by  two  or 
more  persons  to  do  or  procure  to  be  done  any 
act  in  contemplation  or  furtherance  of  a 
trade  dispute  between  employer  and  work- 
men is  not  to  be  indictable  as  a  conspiracy,  if 
such  act  committed  by  one  person  would  not 
be  punishable  as  a  crime.    The  same  legisla* 


tion  has  been  substantially  adopted  by  twelve 
of  our  own  states:  California  Penal  Code, 
581;  Colorado,  Revised  Statutes^  Section 
3924;  Maryland,  Section  33,  Art.  XXWI., 
Pub.  Gen.  Laws;  Minnesota,  Section  4868, 
Revised  Laws;  Nevada,  Section  6801,  Re- 
vised Laws:  New  Jersey,  Compiled  Statutes, 
p.  3051 ;  New  York,  Section  582,  Consolidated 
Laws;  N.  Dak.  Revised  Codes  of  1905,  Sec- 
tion 8770;  Oklahoma,  Section  3764,  Revised 
Laws;  Pennsylvania  Digest,  484  and  2017; 
Texas,  Arts.  5244  and  5245,  Revised  Civ. 
Stats. ;  W.  Virginia,  Chap.  78,  Acts  of  1907. 
Twenty  states,  including  Oregon,  have  stat- 
utes declaring  it  a  [30]  crime  to  use  force, 
threats,  or  intimidation  in  connection  with 
labor  disputes.  Our  attention  has  not  been 
called  to  nor  have  we  found  a  case  wherein 
a  municipality  other  than  the  City  of  Port- 
land had  legislated  upon  the  subject.  The 
63d  Congress,  in  3914,  passed  an  act  pro- 
viding that  no  restraining  order  should  here- 
after be  granted  by  any  court  of  the  United 
States  which  should  prohibit  any  person  or 
persons,  sin;  \v  or  in  concert,  from  quitting 
their  employment  or  peaceably  persuading 
others  to  do  so. 

The  ordinance  which  we  are  now  considering 
is  the  only  one  we  have  been  able  to  discover 
which  seeks  to  prevent  workmen  from  quit- 
ting their  employment  in  a  body.  Neither 
have  we  been  able  to  discover  a  case  in  anv 
state  in  the  Union  which  holds  that  such  con- 
certed withdrawal  from  employment  is  cither 
unlawful  per  se  or  that  it  may  be  enjoined. 
It  will  not  be  disputed  that  every  workman 
has  an  absolute  right,  in  the  absence  of  con- 
tract, to  quit  his  employment  when  he  pleases 
and  that  the  employer  has  the  reciprocal 
right  to  discharge  a  workman  in  like  man- 
ner. The  fact  that  a  number  of  workmen 
exercise  this  right  in  common  cannot,  we 
think,  make  the  act  criminal.  Such  a  con- 
tention is  opposed  to  the  spirit  of  our  laws 
and  form  of  government.  It  is  contrary  to 
the  public  policy  of  the  nation  as  expressed 
in  its  statutes  and  the  decisions  of  the  courts. 
It  is  true  that  there  was  a  time  when  the 
courts  of  England  held  that  an  agreement 
of  workmen  to  quit  work  in  a  body  for  the 
purpose  of  securing  better  wages  or  improved 
conditions  for  labor,  was  a  criminal  con- 
spiracy at  common  law,  but  this  attitude 
may  well  be  considered  to  have  been  a  sur- 
vival of  the  spirit  which  existed  when  Gurth, 
the  Saxon  swine-herd,  wore  an  iron  collar 
riveted  about  his  neck,  and  more  than  forty 
years  ago  the  English  [31]  Parliament  re- 
pudiated tin's  doctrine  by  an  affirmative  stat- 
ute. The  act  of  quitting  employment  in  a 
body  cannot,  in  itself,  involve  any  question 
of  the  public  peace,  health,  or  safety,  unless 
it  be  complicated  with  some  other  problem 
as  in  time  of  war,  and  in  such  an  emergencv 
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the  problem  is  shifted  to  the  state  or  federal 
^overoment.  In  tliis  particular,  then,  the 
ordinance  is  unreasonable  and  void  as  against 
public  policy  as  disclosed  in  legislation,  and 
the  decisions  of  both  state  and  federal  courts. 

However,  we  do  not  wish  to  be  understood 
as  holding  that  if  the  legislation  had  been 
in  fact  wh&t  it  has  been  called — an  anti-picket- 
ing  ordinance — that  it  would  have  been  nec- 
essarily invalid.  The  question  of  peaceable 
picketing  is  one  that  has  been  discussed  fre- 
quently and  for  many  years  past,  by  the 
eourts.  The  judicial  opinions  have  been  con- 
ilicting,  and  it  is  difiicult  to  determine  ac- 
curately where  the  weight  of  authority  falls. 
All  the  authorities  agree  that  picketing  ac- 
companied by  threats,  force  and  intimida- 
tion, is  unlawful.  Many  courts  have  held 
titat  peaceable  picketing  is  not  illegal,  while 
many  others  have  held,  and  we  think,  with 
reason,  that  tliere  can  be  no  such  thing  as 
•peaceable"  picketing.  In  Pierce  v.  Stable- 
men's Union,  etc.  156  Cal.  70,  103  Pac.  324, 
This  view  is  expressed  thus: 

*'A  picket,  in  its  very  nature,  tends  to  ac- 
complish these  very  things.  It  tends  and  is 
de^igned  by  physical  intimidation  to  deter 
other  men  from  seeking  employment  in  the 
places  vacated  by  the  strikers.  It  tends  and 
is  designed  to  drive  business  away  from  the 
boycotted  place,  not  by  the  legitimate  meth- 
^kIs  of  persuasion,  but  by  the  illegitimate 
means  of  physical  intimidation  and  fear. 
1  rowds  naturally  collect,  disturbances  of  the 
peace  are  always  imminent  and  of  frequent 
oci-urreuce.  Many  peaceful  citizens,  men  and 
(32]  women,  are  always  deterred  by  physical 
trepidation  from  entering  places  of  business 
^0  under  a  boycott  patrol.  It  is  idle  to  split 
hairs  upon  so  plain  a  proposition  and  to  say 
that  the  picket  may  consist  of  nothing  more 
than  a  single  individual  peacefully  endeavor- 
ing by  persuasion  to  prevent  customers  from 
entering  the  boycotted  place.  The  plain  facts 
are  always  at  variance  with  such  refinements 
<ii  reason." 

The  same  view  is  expressed  in  Barnes  y. 
Chicago  Typographical  Vnlon  No.  16,  232  111. 
424,  83  N.  E.  940,  13  Ann.  Cas.  54,  14  L.R.A. 
(X..S.)    1018,  as  follows: 

**There  have  been  a  few  cases  where  it  was 
held  that  picketing  by  a  labor  union  of  a 
place  of  business  is  not  necessarily  unlaw- 
ful if  the  pickets  are  peaceful  and  well  be- 
haved; but,  if  the  watching  and  besetting  of 
the  workmen  is  carried  to  such  a  length  as  to 
constitute  an  annovance  to  them  or  their  era- 
plover,  it  becomes  unlawful.  But  manifestly 
that  is  not  a  safe  rule,  and  furnishes  no  fixed 
or  certain  standard  of  what  is  lawful  or  un- 
lawiuL    Any  picket  line  must  result  in  an- 
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noyance  both  to  the  employer  and  the  work- 
men, no  matter  wliat  is  said  or  done,  and 
to  say  th^t  the  court  is  to  determine  by  the 
degree  of  annoyance  whether  it  shall  be 
stopped  or  not  would  furnish  no  guide,  but 
leave  the  question  to  the  individual  motions 
or  bias  of  the  particular  judge.  To  picket 
the  complainant's  premises  was  in  itself  an 
act  of  intimidation  and  an  unwarrautable 
interference  with  their  rights." 

In  a  very  recent  case,  St.  Germain  v. 
Bakery,  etc.  Workers'  Union,  97  Wash.  282, 
166  Pac.  665,  the  Supreme  Court  of  the 
State  of  Washington  has  adopted  this  view, 
and  in  an  able  and  extended  discussion  has 
abundantly  justified  its  position.  A  particu- 
larly clear  summary  of  the  approved  doctrine 
in  tliat  case  is  voiced  in  the  luminous  con- 
curring opinion  of  Mr.  Justice  Chadwlck,  in 
which,  after  quoting  extensively  [33]  from 
the  case  of  Jones  .  v.  Leslie,  61  Wash.  107, 
112  Pac.  81,  Ann.  Cas.  1912B  1158,  48  L.R.A. 
(N.S.)   893,  he  says: 

^'That  statement  of  the  law  is  enough  to 
close  this  controversy.  Picketing  is*  notice 
to  the  world  that  organized  labor  has  black- 
listed an  employer.  If  it  be  wrong  for  the 
employer  to  take  from  the  one  who  labors 
his  capital,  which  is  his  right  to  offer  his 
services  in  the  market  of  labor,  it  is  equally 
an  wrong  for  the  laborer,  acting  either  indi- 
vidually or  collectively,  whether  by  peaceful 
or  violent  methods  (for  experiance  teaches  us 
that  either  wav  invites  breaclics  of  the 
peace),  to  take  from  the  employer  the  right 
to  pursue  his  business  unrestrained,  so  long 
as  he  does  not  violate  the  law  of  tlie  land. 
The  gist  of  the  case  does  not  lie  in  the  man- 
ner in  which  either  side  proceeds  to  redress 
its  wrongs,  but  the  test  is  to  be  found  in 
answer  to  the  question  whether  under  any 
set  of  circumstances  a  court  of  equity  sliould 
afiirm  the  eu?  parte  judgment  of  a  person  or 
body  of  men  acting  extrajudicially,  and  put 
in  his  hand,  or  their  hands,  whether  em- 
ployer or  employee,  a  roving  commission  to 
go  out  and  redress  a  wrong,  either  real  or 
fancied,  in  their  own  way." 

4.  It  is  true  that  all  of  these  are  chan- 
cery cases  wherein  an  injunction  was  sought, 
but  it  is  fundamentally  true  that  whatever 
may  be  enjoined  by  a  court  of  equity  may  by 
legislation  be  declared  nialufru  prohibitum. 

The  ordinance,  however,  not  only  denounces 
picketing,  but  includes  voluntary  abandon- 
ment of  employment  by  workmen  acting  to- 
gether, and  the  two  are  so  woven  together  as 
to  make  the  entire  act  void. 

It  follows  that  the  petitioner  must  be  dis- 
charged from  custody  and  it  is  so  ordered. 

Petitioner  discharged. 
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NOTE. 

Pleketins. 

Introductory,  64. 
When  Picketing  Is  Lawful,  64. 
When  Picketing  Is  Unlawful,  59, 
Validity  of  Prohibitory  Statute  or  Ordinance, 
60. 

Introductory. 

The  earlier  cases  dealing  with  the  lawfulness 
of  picketing  by  striking  employees  on  or  near 
the  premises  of  the  employer  for  the  pur- 
pose of  attempting  to  dissuade  others  from 
entering  or  continuing  in  his  employ  will  be 
found  discussed  in  the  note  to  Barnes  ▼. 
Chicago  Typographical  Union  No.  16,  13  Ann. 
Cas.  64;  and  O'Neil  v.  Behanna,  61  Am.  St. 
Rep.  702.  The  purpose  of  the  present  note 
is  to  present  the  more  recent  decisions  on 
that  subject. 

When  ricJeeting  la  Lawful. 

While  it  is  held  in  some  jurisdictions  that 
picketing  is  per  se  unlawful  (see  the  follow- 
ing subdivision  of  this  note)  it  has  been  held 
that  picketing  is  lawful  when  carried  on 
without  violence  or  intimidation  for  the  pur- 
pose of  striving  by  reason,  argument  and 
proper  appeal  to  win  over  those  who  have 
taken  or  may  take  the  places  of  striking  em- 
ployees. Iron  Molders'  Union  No.  125  v. 
Allis-Chalmers  Co.  166  Fed.  45,  91  C.  C.  A. 
631,  20  L.R.A.(N.S.)  315;  Aluminum  Cast- 
ings Co.  v.  Local  No.  84,  etc.  Union,  197  Fed. 
221;  Tri-City  Cent.  Trades  Council  v.  Ameri- 
can Steel  Foundries,  238  Fed.  728,  151  G.  C. 
A.  578;  Steffes  v.  Motion  Picture  Mach. 
Operators'  Union,  136  Minn.  200,  161  N.  W. 
524;  Berry  Foundry  Co.  v.  International 
Molders  Union,  177  Mo.  App.  84,  164  S.  W. 
245;  Ex  p.  Heffron,  179  Mo.  App.  639,  162 
S.  W.  652;  Jones  v.  Mahar,  62  Misc.  388,  116 
N.  V.  S.  180;  Schlang  v.  Ladies*  Waist  Mak- 
ers' Union,  etc.  67  Misc.  221,  124  N.  Y.  S. 
289;  Schwarcz  v.  International  Ladies'  Gar- 
ment Workers'  Union,  68  Misc.  528,  124  N. 
Y.  S.  968;  McCormick  v.  Local  Union  No. 
216,  32  Ohio  Cir.  Ct.  Rep.  165. 

In  Iron  Molders'  Union  No.  125  v.  Allis- 
Chalmers  Co.  supra,  the  defendants  were  en- 
joined from  picketing  the  complainants' 
places  of  business  and  the  boarding  houses 
and  residences  of  the  complainants'  em- 
ployees. The  court  held  that  picketing  if 
properly  conducted  was  lawful  and  that  the 
decree  of  the  lower  court  should  be  modified 
to  the  extent  of  adding  after  the  word  "pick- 
eting" the  words  "in  a  threatening  or  in- 
timidating manner."  In  that  case  it  was 
said:  "With  respect  to  picketing  as  well  as 
persuasion,  we  think  the  decree  went  beyond 


the  line.  The  right  to  persuade  new  men  ta 
quit  or  decline  employment  is  of  little  worth 
unless  the  strikers  may  ascertain  who  are 
the  men  that  their  late  employer  has  per- 
suaded or  is  attempting  to  persuade  to  accept 
employment.  Under  the  name  of  persuasion,, 
duress  may  be  used;  but  it  is  duress,  not  per- 
suasion, that  should  be  restrained  and  pun- 
ished. In  the  guise  of  picketing,  strikers  may 
obstruct  and  annoy  the  new  men,  and  by 
insult  and  menacing  attitude  intimidate  them 
as  effectually  as  by  physical  assault.  But- 
from  the  evidence  it  can  always  be  deter- 
mined whether  the  efforts  of  the  pickets  are 
limited  to  getting  into  communication  with 
the  new  men  for  the  purpose  of  presenting- 
arguments  and  appeals  to  their  free  judg- 
ments. Prohibitions  of  persuasion  and  pick- 
eting, as  such,  should  not  be  included  in  the 
decree.  Karges  Furniture  Co.  v.  Amalga- 
mated Woodworkers  Local  Union  No.  131, 
165  Ind.  421,  75  N.  E.  877,  2  L.Rj\..(N.S.) 
788;  Everett-Waddey  Co.  v.  Richmond  Typo- 
graphical Union  No.  90,  105  Va.  188,  53  S. 
W.  273,  5  L.R.A.(N.S.)    792." 

In  Tri-City  Cent.  Trades  Council  v.  Amer- 
ican Steel  Foundries,  238  Fed.  728,  151  C. 
C.  A.  578,  an  appeal  was  taken  from  a  decree 
entered  in  the  lower  court  forbidding  the 
defendants  from  picketing  near  the  premises- 
of  the  plaintiff.  The  court  held  that  picket- 
ing when  carried  on  for  the  purpose  of  per- 
suading by  legitimate  argument  prospective 
employees  from  taking  employment  in  the 
company  against  which  a  strike  had  been  de- 
clared was  lawful,  saying:  "But  the  court 
also  enjoined  the  defendants  'from  picketing 
or  maintaining  any  picket  or  pickets  on  or 
about  the  streets  leading  to  the  premises  of 
the  plaintiff.'  .  .  .  The  obvious  effect  and 
purpose  of  this  decree  was,  among  other 
things,  to  prevent  all  picketing  by  the  de- 
fendants or  others  similarly  interested,  and 
to  prevent  these  parties  from  persuading 
their  fellow  employees  to  join  them  in  their 
effort  to  secure  what  the  strikers  apparently 
considered  the  laborers'  just  demands.  .  .  . 
Undoubtedly  picketing  and  persuasion  would 
interfere  with  plaintiff's  conduct  of  its  busi- 
ness, in  that  it  would  make  it  more  difficult 
for  it  to  retain  old  employees  and  to  hire  and 
keep  new  ones.  Indeed,  the  very  act  of 
striking  often  seriously  interferes  with  that 
'free  and  unrestrained  control  and  operation 
of  the  employer's  business'  which  the  plain- 
tiff here  alleges  as  an  object  of  the  conspiracy 
charged;  but  the  lawfulness  or  unlawfulness 
of  the  strike  is  not  to  be  tested  by  such 
incidental  effect  of  it.  And  so  it  is  with 
persuasion  and  picketing,  properly  carried  on 
in  the  interest  of  a  lawful  strike.  The 
laborer  may  be  strictly  within  his  rights, 
although  he  obstructs  ^he  free  and  unre- 
strained control   and   operation   of  the  em- 
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plojer's  business/  The  right  to  strike  must 
ctrry  with  it  by  implication  the  right  to 
interfere  with  the  employer's  business  to  a 
certain  extent.  The  right  to  persuade  pros- 
pective employees  by  legitimate  argument 
must  of  necessity  interfere  with  the  em- 
ployer's business.  .  Where  labor  is  essential 
to  the  successful  conduct  of  a  business,  any 
interference  with  that  labor  is  an  interfer- 
ence with  the  employer's  business.  But 
whether  the  interference  with  the  business 
ii  lawful  or  unlawful  depends  upon  the  facts 
in  each  case." 

In  StefTes  v.  Motion  Picture  Mach.  Opera- 
tors Union,  136  Minn.  200,  161  N.  W.  524, 
wherein    an    injunction   was   sought   by   the 
plaintiff,  it  appeared  that  the  plaintiff  oper- 
ated a   motion    picture   theatre,   that   t]iere 
was  a   strike   on,   and   that  the   defendants 
hired  a  man  to  carry  back  and  forth  on  the 
street  in  front  of  the  theatre   a  banner  on 
which  was  printed:     "This  theatre  is  unfair 
to  organized  labor."     The  court  refused  the 
injunction,  saying:     "We  hold  that  the  court 
did  not  err  in  refusing  to  enjoin  the  use  of 
the  banner  used  in  this  case  unless  its  use 
upon   the   public   streets   was   unlawful.     If 
the  banner  itself  is  lawful  we  are  unable  to 
see  how  the  mere  display  of  it  by  a  pedes- 
trian upon  a  public  street  is  unlawful.     It 
is  plain   that  one  displaying  it  may  easily 
fall  into  unlawful  practices.    If  it  be  accom- 
panied by  acts  that  constitute  obstruction  of 
the  street  or  of  access  to  plaintiff's  place  of 
business,  or  if  accompanied  by  any  words  or 
arts  which  constitute  intimidation  or  threats, 
the  whole  transaction  is  unlawful  and  should 
be  enjoined.     There  are  claims  of  this  kind 
in  plaintiflTs    complaint   and   affidavits,    but 
they  are  all  denied.     The  affidavits  on  the 
part  of  the  defendants  negative  any  acts  of 
this  character.     Tliey  are  to  the  effect  that 
the  banner  was  displayed  on  the  street  and 
not  on  the  sidewalk,  that  there  has  been  no 
interference    with    patrons    of    the    theatre. 
The  trial  court  has  a  large  measure  of  dis- 
eretion  in  the  matter  of  granting  injunctions 
pendente   lite.     On  this  showing  we  are  not 
disposed   to  override  the  order  of  the  trial 
court   in    refusing    a   temporary    injunction. 
This  is  in  harmony  with  the  few  decisions  we 
find  that  bear  upon  this  subject.     Beaton  v. 
Tarrant,  102  111.  App.  124 ;  Karges  Furniture 
Co.   V.    Amalagamated    Woodworkers    Local 
Union  No.  131,  165  Ind.  421,  75  N.  E.  877,  2 
LR.A.(N.S.)  788,  6  Ann.  Cas.  829;  St.  I>ouis 
V.  Gloner,  210  Mo.  502,  109  S.  W.  30,  124  Am. 
St.  Rep.   750;    Foster  v.   Retail   Clerks'   In- 
ternational   Protective    Ass'n,    39    Misc.    48, 
78  X,  y.  S.  860;   Searle  Mfcr.  Co.  v.  Terry, 
56  Misc.  265,  106  N.  Y.  S.  438.    See  also  dis- 
senting opinion  of  Holmes,  J.,  in  Vegelahn  vl 
Guntner,   167   Mass.  92,  44   N.  E.   1077,   35 
L.RJk.  722,  57  Am.  St.  Rep.  443.    In  Beaton 


v.  Tarrant,  supra,  it  was  said:  'Workmen 
may  use  the  streets  and  highways  in  a  man- 
ner not  inconsistent  with  public  travel,  for 
the  purpose  of  entreaty,  inducement  and 
peaceable  persuasion  in  good  faith,  and  a 
patrol  or  picket  may  not  necessarily  imply 
force  or  a  threat  of  bodily  harm;  but  to  ac- 
complish their  purpose  they  may  not  overstep 
the  bounds  and  use  threats,  abusive  epithets 
or  intimidation,  or  •congregate  in  such  num- 
ber or  in  such  manner  or  with  such  a  show 
of  force,  as  is  calculated  to  intimidate  a  rea- 
sonable and  prudent  man.'" 

In  Berry  Foundry  Co.  v.  International 
Holders'  Union,  177  Mo.  App.  84,  164  S. 
W.  245,  it  appeared  that  employees  of  the 
plaintiff,  constituting  the  defendant  union, 
called  a  strike  against  the  defendant,  in  the 
course  of  which  threats  and  acts  of  violence 
took  place  on  the  part  of  the  defendant's 
members  to  stop  which  an  injunction  was  is- 
sued. The  court  held  that  the  employees  had 
the  right  to  conduct  peaceful  picketing  but 
that  they  had  no  right  to  use  force,  intimida- 
tion or  threats  in  connection  therewith,  say- 
ing: "For  it  has  been  determined  by  the 
supreme  court  of  the  state  that  laboring 
men  have  a  legal  right  to  strike  and  quit 
work  in  a  body  and  that  they  have  a  right  to 
post  men  near  by  to  quietly  and  peaceably  per- 
suade other  workmen  not  to  take  their  places. 
[St.  Louis  V.  Gloner,  210  Mo.  502;  Hamilton 
Brown  Shoe  Co.  v.  Saxey,  131  Mo.  212.]  But 
they  have  no  right  to  break  the  law  by  using 
force,  intimidation  or  threats.  Nor  have  they 
any  right  to  conspire  to  break  up  their  late 
employer's  business.  [Lohse  Patent  Door  Co. 
V.  Fuelle,  215  Mo.  421.]" 

In  the  case  of  In  re  Heffron,  179  Mo.  App. 
639,  162  S.  W,  652,  a  petition  for  a  writ  of 
habeas  corpus,  to  obtain  the  release  of  the 
petitioners  who  were  the  defendants  in  an 
injunction  suit,  it  appeared  that  they  were 
members  of  a  waiters'  union  and  were  com- 
mitted for  contempt  in  violating  a  restrain- 
ing order;  that  certain  men  were  paid  to  do 
picket  duty  in  front  of  the  plaintiff's  place  of 
business  in  charge  of  the  petitioner  but  there 
was  no  showing  that  it  was  done  for  the 
purpose  of  injuring  the  plaintiff  in  his  busi- 
ness. The  court  held  that  picketing  in  and 
of  itself  was  not  unlawful,  saying:  "The 
finding  of  facts  goes  to  the  effect  that  George 
Ringler  along  with  others  was  a  member  of 
the  joint  executive  board  of  Waiters'  Union 
No.  20,  and  as  such  caused  certain  men  who 
were  paid  by  such  joint  executive  board  to 
do  picket  duty  on  the  7th  day  of  October, 
1013,  in  front  of  plaintiff's  place  of  business 
at  the  southeast  comer  of  Sixth  and  St. 
Charles  streets  and  caused  said  men  to  patrol 
the  sidewalk  adjoining  the  plaintiff's  said 
place  of  business;  that  petitioner  William 
H.  Heffron   was  captain  and  in  charge  of  the 
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pickets    and    superintended   their    action    at 
plaintiff's  place  of  business,  and  paid  them 
for  their  services  out  of  the  funds  furnished 
by  the  joint  executive  board  of  the  several 
unions  co-operating  in  this  controversy;  that 
he  knew  these  men  were  patrolling  and  did 
so    wholly    under    his    direction.      For    this 
alone,  petitioners  Ringler  and  Heffron  were 
found  guilty  of  contempt,  without  any  find- 
ing of  such  picketing  or  patrolling  for  which 
they  w^ere  responsible  was  detrimental  to  the 
business  of  the  St.  Louis  Catering  Company; 
that  it  was  designed  for  that  purpose,  or  that 
it  tended  to  impair  its  trade  or  impede  its 
patrons   or   interfere  with   its  employees  or 
that  it  was  pursued  with  a  view  to  impair 
the   beneficial    intercourse   of   other   persons 
with    the    catering    company    or    that    such 
patrolling  or  picketing  involved  any  sort  of 
threats,  intimidation,  or  violence  against  the 
catering  company,  its  patrons,  employees,  or 
anybody    else,    for    that   matter.      Moreover, 
there   is   no   finding  that   such   picketing   or 
patrolling  amounted  to  a  nuisance,  or  oper- 
ated to  impair  the  free  ingress  and  egress  to 
plaintiff's    premises,    or    even    constituted    a 
trespass    of    any    kind    against    its    rights. 
Obviously  this  finding  of  fact  against  the  two 
petitioners  is  insufficient  to  sustain  their  con- 
viction as  for  contempt  in  violating  the  in- 
junction,   even   though   the   injunction   were 
comprehensive  enough,  and  we  have  pointed 
out  its  insufficiency  above.     As  before  said, 
patrolling    in    and   of   itself,   unaccompanied 
l3V  other  elements  which  render  it  obnoxious, 
is  not  unlawful.    It  has  been  expressly  decided 
by  the  supreme  court  that  the  mere  fact  of 
picketing  implies  nothing  unlawful.     In  that 
case  the  picket  stood  as  a  'picket'  for  hours 
on  different  days  on  a  public  street  of  the 
city  performing  a  duty  which,  as  explained 
by   the   court,   consisted   in   requesting  men, 
with  due  decorum,  not  to  take  the  place  of 
strikers.     Tliis  in  and  of  itself  the  supreme 
court  declared  was  not  an  unlawful  use  of  the 
sidewalk.     See  St.  Ix)ui8  v.  Gloner,  210  Mo. 
o02,    109   S.   W.   30,   124  Am.   St.   Rep.   750. 
That   such  is  the  accepted  law  on  the  sub- 
ject we  believe  to  be  well  established.     The 
supreme   court   of   Indiana,    in   the   case    of 
Karges  Furniture  Co.  v.  Amalgamated  Wood- 
workers Local  Union  No.  131,  165  Ind.  421, 
75  K  E.  877,  2  L.R.A.(N.S.)  788,  6  Ann.  Cas. 
829,  declared  picketing  in  and  of  itself  to  be 
entirely  lawful.     The  court  said:     'Whether 
picketing   is  lawful   or  unlawful   depends   in 
each  particular  case  upon  the  conduct  of  the 
pickets  themselves.*     In  Iron  Molders*  Union 
Xo.  125  V.  Allis-Chalmers  Co.  160  Fed.  45,  91 
C.  C.  A.  631,  20  L.R.A.(N.S.)  315,  the  United 
States     circuit    court    of    appeals    for     the 
seventh    circuit   asserted    the    same   doctrine 
and  modified  the  decree  restraining  'picketing' 
by   adding  such  words  as  were  essential  to 


render  the  act  obnoxious;  the  words  so  added 
being  'in  a  threatening  or  intimidating  man- 
ner.' See  also  to  the  same  effect.  Mills  v. 
U.  S.  Printing  Co.  99  App.  Div.  605,  91  N. 
Y.  S.  185;  Everett- Waddey  Co.  v.  Richmond 
Typographical  Union  No.  90,  105  Va.  188, 
53  S.  E.  273,  5  L.R.A.(N.S.)  792,  8  Ann.  Cas. 
798;  Jones  v.  Van  Winkle  Gin,  etc.  Works, 
131  Ga.  336,  62  S.  E.  236,  17  L.R.A.(N.S.) 
848,  127  Am.  St.  Rep.  235;  Perkins  v.  Rogg, 
28  Wkly.  L.  BuL  32  [11  Ohio  Dec.  (Reprint) 
585].  So  it  appears  that,  though  these  peti- 
tioners were  found  to  have  been  engaged  in 
patrolling  and  picketing,  these  words  in  and 
of  themselves  imply  nothing  unlawful,  and 
there  is  no  finding  that  in  pursuing  the  pa- 
trolling and  picketing  they  interfered  with 
the  free  access  as  by  ingress  and  egress  to 
the  premises  of  the  catering  company  or 
threatened,  intimidated,  or  coerced  either 
plaintiff,  any  of  its  officers,  employees,  pa- 
trons, or  in  any  wise  conducted  themselves 
in  a  manner  obnoxious  to  the  law." 

When  Picketing  la  Unlawful, 

Picketing  of  an  employer's  premises  by 
striking  employees  when  accompanied  by 
acts  of  violence,  coercion  or  intimidation, 
with  the  object  of  preventing  others  from 
entering  or  remaining  in  the  service  of  tlie 
employer,  is  unlawful.  Kolley  v.  Robinson, 
187  Fed.  416,  109  C.  C.  A.  247;  Aluminum 
Casting  Co.  v.  Local  No.  84,  etc.  Union,  197 
Fed.  221;  Sona  v.  Aluminum  Castings  Co.  214 
Fed.  936,  131  C.  C.  A.  232;  Alaska  Steamship 
Co.  V.  International  Longshoremen's  Assoc. 
236  Fed.  964;  In  re  Williams,  158  Cal.  550, 
111  Pac.  1035:  Harvey  v.  Chapman,  226 
Mass.  191,  115  N.  E.  304;  Baltic  Min.  Co.  v. 
Houghton  Circuit  Judge,  177  Mich.  632,  144 
N.  W.  209;  Berry  Foundry  Co.  v.  Interna- 
tional Molders  Union,  177  Mo.  App.  84,  164 
S.  W.  245;  In  re  Heffron,  179  Mo.  App.  639, 
162  S.  W.  652;  Connett  v.  United  Hatters  of 
North  America,  76  N.  J.  Eq.  202,  74  Atl.  188; 
George  Jonas  Glass  Co.  v.  Glass  Bottle  Blow- 
ers' Assoc.  77  N.  J.  Eq.  219,  79  Atl.  262,  41 
L.R.A.(N.S.)  445;  Jones  v.  Maher,  62  Misc. 
388,  116  N.  Y.  S.  180;  Sclilang  v.  Ladies' 
Waist  Makers'  Union  Local  25,  67  Miic.  221, 
124  N.  Y.  S.  289;  Schwarcz  v.  International 
Ladies*  Garment  Workers'  Union,  68  Misc. 
528,  124  N.  Y.  S.  068;  Heitkamper  v.  Hoff- 
mann, 99  Misc.  543,  164  N.  Y.  S.  633;  Mc- 
Cormick  v.  Uniona,  32  Ohio  Cir.  Ct.  Rep.  165. 

In  Sona  v.  Aluminum  Castings  Co.  214  Fed. 
936,  131  C.  C.  A.  232,  the  respondents  were 
convicted  of  contempt  in  violating  a  tem- 
porary injunction  issued  by  the  court  below 
in  picketing,  impeding  and  obstructing  the 
streets,  alleys  and  approaches  of  the  prem- 
ises of  the  complainant  company  in  such  a 
manner  as  to  intimidate,   threaten,   impede. 
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and  obstruct  the  employees  of  the  company. 
In   affirmiTig    tlie   conviction   the    court   held 
that  picketing  carried  on  in  such  a  manner 
was  unlaw^ful,  saying:     "The  rule  is  too  well 
settled    to   require   extended   citation  of   au- 
thority tliat  laborers  have  the  right  to  quit 
the  service  of  the  employer  when  they  choose 
to  do  so,  and  may,  by  peaceable  methods,  per- 
-nade  others  to  quit  such  service;   but  that 
pirketing",  when  accompanied  by  violence  or 
LEV   manner   of  coercion   or   intimidation  to 
prevent    others   from   entering   or   remaining 
in  the  service  of  their  employer,  is  unlawful. 
f'nion  Pac,  R.  Co.  v.  Ruef ,  120  Fed.  102,  106 ; 
Iron  Holders'  Union  No.  126  v.  xMlis-Chalmers 
Co.  166   Fed.  45,  91  C.  C.  A.  631,  20  L.R.A. 
iy.S.)     315;    KoUey  v.   Robinson,    387    Fed. 
415,  417,  109  C.  C.  A.  247.     The.  proof  was 
express    and    undisputed   that   the    plant    in 
question    had    been    regularly    picketed    for 
£boat    a    month,   including   the   date   of   the 
alleged    violations.     A   witness   for   respond- 
ents,   who    did    picket    duty,    and    wlio    was 
present  at  the  alleged  assault,  defined  picket- 
ing as:     'Walking  up  and  down  and  seeing^ — 
?t(ipping  and  speaking  to  any  fit  rangers  tliat 
are  working  in  the  shop  or  anybody  that  tries 
to  go  to  them,  so  as  to  stop  them,  to  speak 
to  them    and    Iceep    them   away   from    there. 
We  speak  to  them  to  have  them  keep  away 
from  the   shop  and  not  go  in  their  employ.' 
There  was  express  testimony  that  it  was  the 
regular  practice  for  pickcters  to  march  back 
and  forth  in  front  of  the  plant  for  about  an 
hour  each  morning  and  evening,  including  the 
time  when  the  employees  w-ene  entering  and 
leaving  the  plant;    that   Sudsinski   was   one 
of    the     regular    and    prominent    picketera, 
usually  walking  with  two  or  three  and  some- 
times about  a  dozen  picketers  in  a  'bunch;' 
That  the  picketers  marched  eitlier  in  single 
tile  or  by  twos;  and  that,  during  this  picket- 
ing.-there  were  in  the  immediate  vicinity  of 
the  plant  from  twenty  to  fifty  and  sometimes 
100  people,  apparently  largely  strikers,  walk- 
ing back  and  forth.    The  controlling  (question 
was  one  of  fact  whether  this  picketing  was 
peaceable  or  whether,  on  the  other  hand,  it 
was   calculated   to    intimidate   and    obstruct 
employees.     There  was  testimony  tending  to 
Aiovr  a  purpose  to  intimidate  and  obstruct. 
One  of  the  witnesses   testified   that  he   had 
heard   some  of  those  so  walking  around  or 
•standing  'hollering  diflferent  things;'  that  he 
at  one  time  heard  them  'call  the  other  men 
cattle;'  and  that  Sudsinski  was  in  the  crowd 
that   particular   evening.     Respondent   Sona, 
as  a   witness,   admitted  that   he  knew   that 
*there  had  been  a  lot  of  trouble  around  there;* 
that  he  had  heard  that  men  had  been  assault- 
ed  on  the  street  cars  on  their  way  to  work  and 
had  been  pulled  off  street  cars;  that  he  had 
heard  that   the  company  had  to  protect  its 
men  bj'  cooking  and  serving  meals  inside  the 
works.      (There  was  express  testimony  that 


the  employees  were  boarded  by  the  company 
after  the  %8trike  was  declared.)  Sudsinski 
would  not  be  unnaturally  as  familiar  with 
those  general  conditions  as  was  Sona.  The 
latter  and  his  associates  in  the  alleged  as- 
sault followed  the  employees  alleged  to  have 
been  assaulted  from  the  works  to  the  place 
where  the  collision  occurred.  Jud^e  Angell, 
who  presided  at  the  hearing  below  and  who 
saw  and  heard  all  the  witnesses,  was  con- 
vinced, as  shown  by  liis  finding,  that  the 
picketing  in  question  was  done  in  such  a 
manner  as  to  intimidate,  threaten,  and  ob- 
struct the  employees  of  the  company,  and 
all  persons  seeking  employment  from  it.  In 
view  of  the  testimony  referred  to,  we  cannot 
say,  as  a  matter  of  law,  that  the  court  was 
not  justified  in  reaching  the  conclusion 
arrived  at  notwithstanding  the  absence  of 
testimony  of  actual  violence  or  disorderly 
conduct  on  Sudsinski's  part." 

In  Alaska  Steamship  Co.  v.  International 
Longshoremen's  Assoc.  236  Fed.  964,  a  bill 
was  brought  against  the  defendant  associa- 
tion praying  tliat  it  should  be  enjoined  from 
interfering  with  the  business  and  employees 
of  the  complainant.  It  appeared  that  mem- 
bers of  the  defendant  association  picketed 
the  wharves  of  the  complainant,  intimidated 
laborers  from  accepting  employment  with  the 
company  and  interfered  with  its  business  gen- 
erally by  committing  acts  of  violence.  The 
court  granted  the  injunction,  saying:  "A 
picket  may  be  considered  an  agent  of  a  labor 
organization,  and  where  a  picket  is  estab- 
lished it  could  go  no  further  than  interview, 
peaceable  persuasion,  and  inducements;  and 
slight  violence  or  intimidation  will  have 
much  weight  with  a  chancellor  in  determin- 
ing the  character  of  a  picket,  or  the  acts  of 
men  under  its  direction,  since  a  picket,  under 
the  most  favorable  consideration,  is  for  the 
purpose  of  interference  between  one  who 
wishes  to  employ  and  those  seeking  employ- 
ment. No  fair-minded,  unprejudiced  person 
sliould  desire  to  place  any  obstacle  in  the 
way  of  the  lawful  operation  of  labor  organiza- 
tions, or  do  any  act  prejudicial  to  such 
associations.  There  are  always  found,  how- 
ever, some  reckless  and  revengeful  persons 
'among  the  membership  of  such  organizations, 
and  vicious  and  lawless  persons  sometimes 
take  advantage  of  labor  strikes  to  commit 
acts  of  violence  against  persons  and  property, 
or  induce  others  to  do  so,  for  tiie  purpose  of 
wreaking  a  personal  vengeance,  or  casting 
suspicion  upon  and  creating  public  sympathy 
against  strikers,  so  that  great  caution  should 
be  taken  by  labor  organizations  on  declaring 
a  strike,  and  those  doing  picket  duty,  to  see 
that  no  rights  of  others,  by  their  members, 
are  transgressed." 

In  Harvey  v.  Chapman,  226  Mass.  191, 
115  N.  E.  304,  a  bill  to  enjoin  the  defendants 
from   unlawful   interference  with  the   plain- 
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tifT's  business  and  with  his  employees,  it 
appeared  that  almost  daily  the  plaintiffs 
store  had  been  picketed  and  customers  were 
told  that  the  store  was  nonunion  and  that  a 
strike  was  on  and  that  labor  men  ought  not 
to  trade  there.  It  also  appeared  that  there 
was  no  trade  dispute  with  the  plaintiflf  over 
liours  or  wages  but  that  the  entire  dispute 
arose  over  the  attempt  to  force  the  plaintiff 
to  discharge  his  employees  for  failure  to 
pay  to  the  union,  of  which  the  defendants 
were  officers,  sums  of  money  demanded  of 
them  by  the  union  for  reinstatement  as 
members  thereof.  The  court  said:  "The 
peaceful  persuasion  act  (St.  1913,  c.  690) 
need  not  be  considered,  as  it  does  not  purport 
to  justify  attempts  to  persuade  which  are  a 
part  of  an  unlawful  or  actionable  conspiracy. 
The  boycotting  of  the  plaintiff's  business  by 
the  defendants  was  based  upon  the  false 
statement  that  his  employees  were  out  on  a 
strike,  and  it  was  carried  on  for  the  purpose 
of  compelling  the  plaintiff,  with  whom  they 
had  no  trade  dispute,  to  discharge  his  em- 
ployees or  to  coerce  them  to  pay  the  sums  of 
money  demanded  of  them  by  the  association. 
Plainly  it  was  unlawful.  .  .  .  The  plain- 
tiff is  entitled  to  have  them  enjoined  from 
proclaiming  the  existence  of  a  strike  of  the 
plaintiff's  employees,  and  from  interfering 
with  his  business  by  keeping  pickets  and 
displaying  banners  about  his  store  for  the 
purpose  of  preventing  the  public  from  trad- 
ing with  him." 

Peaceful  picketing,  when  employed  to 
carry  out  an  unlawful  purpose  such  as  an 
injury  of  the  complainant's  business,  has  been 
held  to  be  illegal.  Stephens  v.  Ohio  State 
Telephone  Co.  240  Fed.  759;  Schwarcz  v. 
International,  etc.  Union,  68  Misc.  528,  124 
xV.  Y.  S.  968. 

In  the  case  first  cited  suit  was  brought  to 
compel  the  defendant  telephone  company  to 
furnish  adequate  service  as  a  public  utility. 
An  injunction  was  Issued  restraining  all 
persons  from  doing  any  act  which  interfered 
with  the  giving  of  such  service.  The  court 
held  that  where  an  unlawful  conspiracy  was 
entered  into  by  a  labor  organization  to  inter- 
fere with  the  giving  of  the  required  service, 
even  peaceful  picketing  would  be  considered 
unlawful,  saying:  "A  strike  lawfully  con- 
ducted is  not  an  illegal  interference,  although 
it  might  effect  a  total  paralysis  of  a  public 
utility's  activities,  resulting  in  great  public 
suffering  and  loss.  The  right  to  abandon 
employment,  by  individuals  singly  or  in  as- 
sociation, is  unquestioned,  and  the  law  main- 
tains the  right  of  such  late  employees, 
commonly  knowTi  as  strikers,  to  'peacefully' 
persuade  others  to  abandon  the  same  employ- 
ment, or  to  refrain  from  engaging  in  employ- 
ment, and  to  that  end  'peaceful  picketing'  is 
permitted   for   purposes   of   observation   and 


information  and  'peaceful  persuasion.'  .  .  . 
It  is  a  legal  proposition,  too  firmly  settled 
to  be  disregarded,  that  two  or  more  persons 
may  not  combine  to  employ  activities,  in 
which  singly  they  might  lawfully  engage, 
with  an  intent  that  the  effect  of  their  joint 
action  should  be  the  injury  of  another,  and 
there  is  absolutely  nothing  in  any  provision 
of  the  Clayton  Act,  and  we  have  in  mind 
particularly  sections  6  and  20,  that  weakens 
the  force  of  this  principle.  The  case  we  cite 
is  decided  with  reference  to  the  Clayton  Act. 
In  this  view,  we  suggest  that  the  bald  state- 
ment in  the  pleading  of  the  labor  organization 
referred  to  that  its  purpose  is  to  'interfere* 
by  lawful  means  with  the  business  of  this 
public  utility  comes  perilously  near  a  con- 
fession that  an  unlawful  conspiracy  is  in 
progress,  aYid  the  only  way  that  such  a 
conclusion  can  be  avoided  is  a  line  of  conduct 
during  the  further  continuance  of  this  strike 
which  will  secure  the  public  against  that 
interference  with  the  business  of  this  public 
utility  which  is  the  direct  result  of  the  un- 
lawful acts  of  the  character  of  those  to  which 
we  have  alluded.  Accompanying  the  strike 
have  been  occasions  of  undoubtedly  unlawful 
interference.  If  convictions  should  follow 
the  charges  now  before  the  court,  involving 
members  of  Local  245  when  on  'picket*  duty, 
the  attitude  of  the  union  as  a  law-abiding 
organization  would  be  prejudiced  very  un- 
fortunately, especially  when  it  is  considered 
that  it  formerly  urges  to  this  court  its  pur- 
pose to  'interfere'  with  the  company's  busi- 
ness. If  its  members  will  confine  their  strike 
activities  within  the  limits  of  the  Clayton 
Act,  then  whatever  embarrassment  ensues  to 
the  company  will  be  no  illegal  interferenee." 

Picketing  for  the  purpose  of  persuading 
employees  under  contract  to  violate  their 
agreements  has  been  held  to  be  unlawful. 
Hardie-Tynes  Mfg.  Co.  v.  Cruise,  189  Ala. 
66,  66  So.  657. 

In  some  jurisdictions  it  ia  held  that  picket- 
ing is  in  its  very  nature  an  act  of  intimida- 
tion,  although   apparently   carried   on   in    a 
peaceful   manner,  and  is  under  all  circum- 
stances   unlawful.      Hardie-Tynes    Mfg.    Co. 
V.   Cruise,   189  Ala.   66,  66  So.   657;    Pierce 
V.   Stablemen's  Union,   Local  Ko.   8760,   156 
Cal.  70,  103  Pac.  324;  Philip  Henrici  Co.  v. 
Alexander,  198  111.  App.  568;  In  re  Lanirell 
178   Mich.    305,    144   N.    W.    841,   60   L.R.a! 
(N.S.)    412;   York  Mfg.  Co.  v.  Oberdick,  25 
Pa.    Co.    Ct.    321;    Marietta   Casting   Co.    v 
Thuma,  28  Pa.  Co.  Ct.  248;   St.  Germain  v* 
Bakery,  etc.  Workers'  Union  No.  9,  97  Wash 
282,    166    Pac.    665;    Cotter   v.    Osborne,    18 
Manitoba  471,  10  West.  L.  Rep.  354;  Vulcan 
Iron    Works    v.    Winnip^   Lodge,    No     174 
21  Manitoba  473.    And  see  the  dictum  in  the 
reported  case  approving  that  rule.     Compare 
Cook  V.  Dolan,  6  Pa.  Dist.  524,  19  Pa.  Co 
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Ct.  401;   American  Engineering  Co.  v.  Inter- 
nist icnal    Holders  Union,   25   Pa.   Diet.   564. 
In  Hardie-TTnes  Mfg.  Co.  v.  Cruise,  supra, 
a  bill  was  filed  seeking  relief  against  certain 
of  the   complainant's  former  employees  who 
were  engaged  in  a  strike  against  the.  com- 
plainant   and   others.      It   appeared   that    a 
system   of  picketing  was  established  at  the 
vorks;    that  intimidation  and  coercion  were 
used  and  violence  practiced.     The  court  held 
that    picketing   was   unlawful   when    it   was 
done  for  the  purpose  of  interfering  with  or 
injuring  any   lawful   business  or  enterprise, 
raying    with   reference   to   certain   statutory 
proTisions:      "The   meaning  and   purpose   of 
these  provisions  are,  we  think,  too  plain  for 
serious  discussion.     Sections  6394  and  6856 
are  broad  enough  to  include  even  the  peaceful 
persuasion    of    would-be    employees    not    to 
serve  an  employer,  if  its  intention  and  effect 
Vi  to  prevent  the  operation  of  a  lawful  busi- 
ness.   And  while  the  courts  do  not  undertake 
to  enjoin  the  conspiracy  itself,  the  execution 
of  the  conspiracy  would  be  a  criminal  tort 
against  the  employer's  property  rights  which 
may    be    prevented   by    injunction.      Section 
U39o  is  more  specific  in  its  inhibition  of  such 
forms  of  'peaceful  interference,'  and  expressly 
forbids    picketing  when   it   is  done   'for   the 
purpose  of  interfering  with  or  injuring  any 
lawful  business  or  enterprise.'     Perhaps  our 
legislature  has  taken  the  view,  adopted  by 
some  of  the  courts,  that  in  actual  practice 
there  is  and  can  be  no  such  thing  as  peaceful 
picketing  or  peaceful  persuasion.     Certainly 
this  is  the  effect  of  our  statutes." 

In  York  Mfg.  Co.  v.  Oberdick,  25  Pa.  Co. 
Ct.  321,  a  bill  in  equity  praying  for  an  in- 
junction, it  appeared  that  a  system  of  picket- 
ing was  carried  on  which  tended  to  injure 
the  complainant  in  its  business.  The  court 
held  that  the  picketing  of  the  complainant's 
works  was  illegal  and  would  be  restrained, 
raying:  "It  is  seriously  contends  by  counsel 
for  the  respondents  that  they  had  a  legal 
right  to  approach  either  workmen  in  the 
employ  of  the  complainant,  or  others  con- 
templating accepting  employment  with  the 
complainant,  and  to  persuade  and  induce 
them  either  to  quit  or  not  to  accept  such 
employment.  This  proposition  is,  perhaps, 
responsible  to  a  large  extent  for  this  pro- 
ceeding. There  is  no  such  legal  right,  and 
the  cases  in  which  picketing  has  been  re- 
trained arc  numerous.  Sherry  v.  Perkins, 
147  Mass.  212,  is  a  case  in  point.  It  is  there 
held  that  banners  displayed  in  front  of  a 
manufacturer's  premises  with  inscriptions 
calculated  to  injure  his  business  and  deter 
workmen  from  entering  into  and  continuing 
in  his  employ,  constituted  a  nuisance  which 
equity  would  restrain  by  injimction.  The 
court  said  that  the  plaintiffs  were  not 
restricted  to  their  remedy  at  law,  but  were 


entitled  to  relief  by  injunction;  that  the 
scheme,  in  pursuance  of  which  banners  were 
displayed  and  maintained,  was  an  injury  to 
plaintiff^s  business  by  intimidating  workmen 
so  as  to  deter  them,  or  keeping  them  from 
making  engagements  with  the  plaintiff.  The 
banners  were  a  constant  menace  to  all  who 
were,  or  wished  to  be,  in  the  employment  of 
the  plaintiff  to  deter  them  from  entering  his 
premises;  and  the  court  maintained  that  it 
was  a  continuous  unlawful  act,  injurious  to 
his  business  and  property,  and  a  nuisance 
such  as  a  court  of  equity  would  grant  relief 
against.  ...  To  picket  the  plaintiffs' 
premises  in  order  to  intercept  their  teamsters, 
or  persons  going  there  to  trade,  is  unlawful; 
it  itself  is  an  act  of  intimidation,  and  an 
unwarranted  interference  with  the  right  of 
fiee  trade.  Highways  and  public  streets 
must  be  free  to  all  for  the  purposes  of  trade, 
commerce  and  labor,  and  the  law  protects 
the  buyer,  the  seller,  the  merchant  and  man- 
ufacturer and  the  laborer  in  the  right  to 
walk  the  streets  unmolested.  It  is  no  re- 
specter of  persons,  and  it  makes  no  difference 
in  effect  whether  the  picketing  is  done  ten  or 
1,000  feet  away.  It  will  not  do  to  say  that 
these  pickets  are  sent  out  for  the  purpose  of 
peaceable  argument  and  persuasion;  they  are 
intended  to  intimidate  and  coerce." 

In  Pierce  v.  Stablemen's  Union  Local  No. 
8760,  156  Cal.  70,  103  Pac.  324,  it  appeared 
that  a  system  of  picketing  was  conducted  by 
strikers  in  which  threats  were  made  to  the 
plaintiff^s  customeirs  and  to  the  plain tiff^s 
employees  calling  them  names  and  threaten- 
ing them  with  personal  violence.  The  court 
held  that  picketing  was  in  its  very  nature 
unlawful,  saying:  "The  inconvenience  which 
the  public  may  suffer  by  reason  of  a  boycott 
lawfully  conducted  is  in  no  sense  a  legal  in- 
jury. But  the  public's  rights  are  invaded 
the  moment  the  means  employed  are  such 
as  are  calculated  to  and  naturally  do  incite 
to  crowds,  riots,  and  disturbances  of  the 
peace.  And  as  illegally  interfering  with  his 
business,  the  employer  may  justly  complain 
when  the  rights  of  his  nonunion  employee  and 
the  rights  of  the  public  are  thus  invaded. 
A  picket,  in  its  very  nature,  tends  to  accom- 
plish, and  is  designed  to  accomplish,  these 
very  things.  It  tends  and  is  designed  by 
physical  intimidation  to  deter  other  men 
from  seeking  employment  in  the  places 
vacated  by  the  strikers.  It  tends  and  is 
designed  to  drive  business  away  from  the 
boycotted  place,  not  by  the  legitimate  methods 
of  persuasion,  but  by  the  illegitimate  means 
of  physical  intimidation  and  fear.  Crowds 
naturally  collect,  disturbances  of  the  peace 
are  always  imminent  and  of  frequent  oc- 
currence. Many  peaceful  citizens,  men  and 
women,  are  always  deterred  by  physical  trep- 
idation from  entering  places  of  business  so 
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under  a  boycott  patrol.  It  is  idle  tu  split 
liairs  upon  so  plain  a  preposition,  and  to  say 
that  the  picket  may  consist  of  nothing  more 
than  a  single  individual  peacefully  endeavor- 
ing by  persuasion  to  prevent  customers  from 
entering  the  boycotted  place.  The  plain  facts 
arc  always  at  variance  with  such  refinements 
of  reason.  Says  Chief  Justice  Shaw  in  Com. 
V.  Hunt,  4  Mete.  Ill,  38  Am.  Dec.  346:  *The 
law  is  not  to  be  hoodwinked  by  colorable  pre- 
tenses; it  looks  at  truth  and  reality  through 
whatever  disguise  it  may  assume.*  If  it  be 
said  that  neither  threats  nor  intimidntions 
are  used,  no  man  can  fail  to  see  that  there 
may  be  threats,  and  there  may  be  intimida- 
tions, and  there  may  be  molesting  and  there 
may  be  obstructing,  without  there  being  any 
express  words  used  by  which  a  man  should 
show  violent  threats  toward  another,  or  any 
express  intimidation.  We  think  it  plain  that 
the  very  end  to  be  attained  by  picketing, 
however  artful  mav  be  the  means  to  accom- 
plish  that  end,  is  the  injury  of  the  boycotted 
business  through  physical  molestation  and 
physical  fear  caused  to  the  employer,  to 
those  whom  he  may  have  employed  or  who 
may  seek  employment  from  him,  and  to  the 
general  public.  The  boycott  having  employed 
these  means  for  this  unquestioned  purpose,  is 
illegal,  and  a  court  will  not  seek  by  over- 
niceties  and  refinements  to  legalize  tlie  use 
of  this  unquestionably  illegal  instrument." 
In  St.  Germain  v.  Bakery,  etc.  Workers* 
Union  Xo.  9,  97  Wash.  282,  166  Pac.  665, 
an  action  to  enjoin  the  defendants  from  pick- 
eting in  front  of  the  plaintiffs'  places  of 
business  and  from  annoying  the  plaintiffs* 
customers  passing  in  and  out,  it  appeared 
that  the  plaintiffs  were  engaged  in  the  bakery 
and  dairy  lunch  business.  One  of  their  cooks 
was  delinquent  in  his  dues  to  tlie  union,  and 
the  union  demanded  his  discharge  which  was 
refused.  Tlie  result  was  a  strike  in  the 
course  of  which  pickets  were  placed  in  front 
of  the  plaintiffs'  stores  in  large  numbers 
blocking  the  entrance  to  the  plaintiffs'  place 
of  business.  The  court  lield  that  picketing 
was  unlawful,  as  it  tended  in  its  very  nature 
to  intimidate,  saying:  "But,  whatever  the 
rule  may  be  elsewhere,  this  court,  in  the 
ease  of  Jensen  v.  Cooks',  etc.  Union,  39  Wash. 
531,  81  Pac.  1069,  4  L.R.A.(N.S.)  3C2,  where 
this  exact  question  was  under  consideration, 
said:  *The  vital  question  at  issue,  however, 
it  seems  to  us,  is  a  simple  one  and  easy  of 
solution.  Clearly,  the  acts  of  the  appellants 
and  defendants,  as  set  forth  in  the  complaint, 
are  illegal  and  may  be  restrained  by  an  in- 
junction. It  is  true  that  a  man,  not  under 
contract  obligations  to  the  contrary,  has  the 
right  to  quit  the  service  of  another  at  any 
time  he  sees  fit,  and  may  lawfully  state, 
either  publicly  or  privately,  the  grievances 
felt  by  him  which  gave  rise  to  his  conduct. 


And  that  right  which  one  man  may  exercise 
singly,  many  may  lawfully  agree,  by  volun- 
tary association,  to  exercise  jointly.  But  one 
man  singly,  nor  any  number  of  men  jointly, 
having  no  legitimate  interests  to  protect,  may 
not  rtiin  the  business  of  another  bv  malicious- 
ly  inducing  his  patrons  and  other  persons 
not  to  deal  with  him.  Men  cannot  lawfully 
jointly  congregate  alwut  the  entrance  of 
one's  place  of  business,  and  there,  either  by 
persuasion,  coercion,  or  force,  prevent  his 
patrons  and  the  public  at  large  from  enter- 
ing his  place  of  business  or  dealing  with  him. 
To  destroy  liis  business  in  this  manner  is 
just  as  reprehensible  as  it  is  to  physically 
destroy  his  property.  Either  is  a  violation 
of  a  natural  right,  the  right  to  own,  and 
peaceably  enjoy,  property.'  The  respondent* 
seek  to  distinguish  that  case  from  the  one  at 
bar  by  reason  of  the  fact  that,  in  that  case, 
there  was  a  demurrer  to  the  complaint  and 
the  facts  were  admitted,  while  in  the  case  at 
bar  the  facts  were  disputed  and  the  case  was 
tried  out  upon  the  merits.  We  think  there 
is  no  merit  in  this  distinction.  Here,  the 
case  was  tried  upon  the  merits,  but  the  facts, 
as  shown  by  the  record,  are  clear  to  the  effect 
that  the  grievance  of  the  respondents  was 
that  St.  Germain's  bakeries  and  stores  were 
imfair  to  organized  labor.  The  respoji.lents, 
for  that  reason,  maintained  pickets  on  the 
sidewalk  in  front  of  the  appellants*  places  of 
business.  The  only  object  of  maintaining 
these  pickets  was  to  intimidate  these  appel- 
lants and  their  patrons.  There  could  have 
been  no  other  object^  because  the  union 
laborers  had  been  called  out.  They  were  not 
working  there,  and  in  order  to  require  these 
appellants  to  employ  union  labor,  the  re- 
spondents souglit  to,  and  did,  intimidate  the 
public  from  entering  the  stores  and  dealing 
with  the  appellants.  Whether  these  facts 
were  alleged  in'  a  complaint  which  was  un- 
denied,  or  were  proven  upon  a  trial,  makes 
no  diflference.  Whether  the  picketing  was 
peaceable  or  otherwise,  under  the  facts  in 
this  case,  is  entirely  immaterial,  because  the 
sole  object  of  the  respondents  was  to  intim- 
idate, not  only  the  public,  but  also  these 
appellants,  and  force  them  to  enter  into  a 
contract  which  tliey  were  unwilling  to  enter 
into." 

Validity  of  I^ohibitory  Statute  or  OrdU 

nance* 

In  the. case  of  In  re  Williams,  158  Cal.  650, 
111  Pac.  1035,  the  prisoner  was  charged  with 
violating  an  ordinance  by  picketing  in  front 
of  an  engine  factory  for  the  purpose  of  intim- 
idating, threatening  and  coercing  persons 
from  working  for  such  concern  contrary  to  an 
ordinance.  The  court  held  the  ordinance  to 
be  valid,  saying:    "It  is  argued  in  support  of 
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the  petition  tliat  the  ordinance  is  invalid. 
As  to  the  provision  concerning  'picketing' 
for  the  purpose  of  intimidation,  threatening, 
et^.,  I  have  no  doubt  that  it  is  a  valid  exer- 
uise  of  the  powers  of  the  local  legislature." 

In  Ex  p.  Stout  (Tex.)  198  S.  \V.  C67,  an 
ordinance  prohibiting  picketing  was  sus- 
tained, the  court  referring  to  the  cases  which 
hold  that  picketing  is  illegal  per  se  and  say- 
icg:  "The  ordinance  is  not  unreasonable, 
Qor  is  it  vague,  uncertain,  etc.,  so  that  it 
cannot  be  understood.  The  ordinance  seems 
clear,  plain,  and  easily  understood.  Instead 
of  being  unreasonable,  it  is  most  reasonable, 
under  the  circumstances.  Authorities  above 
ire  quoted  which  show  that  the  acts  of  relator 
vrMch  are  denoimced  by  said  ordinance  were 
clearly  intended  to  intimidate  and  coerce  all 
union  labor  folks  and  their  sympathizers  and 
others  from  going  into  said  restaurant  or 
caf^  and  getting  their  meals  or  having  any 
other  business  transaction  with  the  owner  or 
proprietor  thereof.  In  other  words,  to  injure 
and  break  the  proprietor  in  business.  Such 
conduct  as  his  would  naturally  lead  to  dis- 
turbances, and  had  a  tendency  to  intimidate 
and  prevent  all  persons  from  entering  said 
restaurant,  and  would  necessarily  injure  the 
proprietor  in  his  business.  There  can  be  no 
doubt  but  that  the  proprietor  or  owner  of 
said  restaurant  had  a  right  to  conduct  his 
business  to  suit  himself,  and  to  employ 
union  or  nonunion  laborers  as  suited  him, 
and  no  one  has  the  right  to  injure  or  disturb 
his  business  because  he  so  chose  to  run  it. 
The  fact  that  his  restaurant  abutted  upon  the 
portion  of  the  sidewalk  where  the  relator  was 
undertaking  to  injure  and  disturb  him,  and 
his  business  of  itself,  would  give  him  some 
rights.  It  was  the  duty  of  the  city  of  El 
Paso  by  such  an  ordinance  to  protect  him . 
in  the  conduct  of  his  business,  otherwise  the 
city  would  not  have  been  doing  its  duty  to 
him  and  other  citizens  *to  preserve  and  en- 
force good  government,  order  and  security  of 
the  city  and  its  inhabitants,  and  to  protect 
the  lives,  health  and  property  of  its  inhab- 
itants.' " 

In  the  reported  case  an  ordinance  is  held 
to  be  valid  so  far  as  it  prohibits  picketing 
hy  striking  employees,  but  holds  that  the 
provision  is  so  interwoven  with  one  forbidding 
the  peaceful  abandonment  of  work  that  both 
must  fall. 

In  Ex  p.  Sweitzer,  13  Okla.  Crim.  154, 
162  Pac.  1134,  an  ordinance  prohibiting  pick- 
eting was  held  to  be  invalid  because  of 
wnflict  with  a  statute  permitting  peaceful 
picketing,  the  court  saying:  "The  issue 
presented  is  whether  or  not,  in  this  case,  the 
judgment  of  the  municipal  court  can  be  en- 
forced. It  is  our  opinion  that  it  Cannot. 
^Jrat,  because  the  very  thing  for  which  the 
petitioner    was    arrested    and    convicted    is 


sanctioned  by  statute;  and  the  statute  fur- 
ther declares  that  it  shall  not  'be  deemed 
criminal.'  Section  3764,  Rev.  Laws  1910, 
provides  that:  **No  agreement,  combination 
or  contract  by  or  between  two  or  more  per- 
sons to  do  or  procure  to  be  done,  or  not  to 
do  or  procure  not  to  be  doae,  any  act  in  con- 
templation or  furtherance  of  any  trade  dis- 
pute between  employers  and  employees,  shall 
be  deemed  criminal,  nor  shall  those  engaged 
therein  be  indictable  or  otherwise  punishable 
for  the  crime  of  conspiracy,  if  such  act  com- 
mitted by  one  person  would  not  be  punishable 
as  a  crime,  nor  shall  such  agreement,  com- 
bination or  contract  be  considered  as  in 
restraint  of  trade  or  commerce,  nor  shall  any 
restraining  order  or  injunction  be  issued  with 
relation  thereto.  .  .  .  We  think  no  other 
construction  can  be  placed  upon  this  statute 
than  that  it  stays  the  hand  of  both  civil  and 
criminal  process  from  interfering  with  the 
peaceable  and  legitimate  endeavors  of  labor 
to  further  their  interests  in  trade  disputes 
between  them  and  their  employers.  .  .  . 
But  counsel  for  respondent  further  insist  that 
the  statute  is  not  applicable  because:  'The 
ordinance  prohibits  picketing  only  inciden- 
tally and  its  scope  and  effect  are  much  broad- 
er. It  prohibits  as  well  the  merchant  or 
theatrical  manager  from  filling  sidewalks  and 
streets  adjacent  to  his  place  of  business  with 
pedestrians,  who  annoy  passersby  with  im- 
portunate solicitations.'  But  the  learned 
counsel  certainly  know  that  in  law  we  cannot 
do  indirectly  that  which  may  not  be  done 
directly.  If  the  city  commissioners  cannot 
directly  prohibit  picketing  in  furtherance  of 
a  trade  dispute,  they  certainly  cannot  accom- 
plish that  end  indirectly,  or,  as  counsel  put 
it,  'incidentally.*  As  to  whether  the  or- 
dinance may  be  effective  in  prohibiting  'the 
merchant  or  theatrical  manager  from  filing 
the  sidewalks  and  streets  adjacent  to  his 
place  of  business  with  pedestrians  who  annoy 
passersby  with  importunate  solicitations,'  we 
are  not  now  concerned ;  but  we  do  say,  in  the 
face  of  the  statute,  it  cannot  be  enforced  in 
the  case  at  bar." 

In  Hardie-Tynes  Mfg.  Co.  v.  Cruise,  189 
Ala.  66,  66  So.  657,  a  statute  was  sustained, 
the  court  saying:  "It  is  suggested  by  coun- 
sel for  respondents  that  our  construction  of 
section  6395,  as  being  an  inhibition  of  pick- 
eting even  where  threats  or  violence  are  not 
used,  renders  it  unconstitutional.  No  in- 
timation is  offered  as  to  what  provision  of 
the  constitution  is  thereby  offended,  and  we 
can  think  of  none.  Certain  it  is  that  a 
right  to  actively  and  directly  interfere  with 
and  prevent  the  operation  of  the  lawful  busi- 
ness of  another  is  not  included  among  the 
inalienable  rights  of  'life,  liberty,  and  the 
pursuit  of  happiness.'  The  'liberty'  guar- 
anteed by  the  constitution    (article  1,  §  1) 
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id  liberty  regulated  by  law  and  the  Bocial 
compact;  and  in  order  that  all  men  may  en- 
joy liberty  it  is  but  the  tritest  truism  to  say 
that  every  man  must  renounce  unbridled 
license.  So,  wherever  the  natural  rights  of 
citizens  would,  if  exercised  without  restraint, 
deprive  other  citizens  of  rights  which  are 
also  and  equally  natural,  such  assumed  rights 
must  yield  to  the  regulations  of  municipal 
law.  If  one  man  asserts  the  constitutional 
riglrt  ol  preventing  another  from  the  pursuit 
of  a  lawful  business,  what  is  to  become  of  the 
undoubted  constitutional  right  of  that  other 
person  to  pursue  his  business  unmolested? 
It  is  clear  that  this  notion  of  liberty  utterly 
ignores  'the  other  fellow,'  and  denies  to  him 
the  very  freedom  it  claims  for  itself.*' 


WILL'S  ADMINISTRATOR  ET  AL, 

V. 

GEORGE  WIEDEMANN  BREWING 

COMPANY. 

Kentucky  Court  of  Appeals— October  25,  1016. 

171  Ky.  08 1;  ISS  S.  IF.   77S. 


Corporations  —  Stock     Certiftcate  —  Ne- 
SotiabiUtir. 

Though  neither  in  form  nor  character  is  a 
certificate  of  corporate  stock  negotiable  paper, 
it  nearly  approximates  it  where  indorsed  in 
blank  by  the  owner  with  power  to  transfer  to 
anyone  who  may  obtain  possession  as  holder. 

DnpUoation  of  Lost   Certificate  —  In- 
demnity to  Corporation. 

Where  certificates  of  corporate  stock  are 
pledged  with  a  bank  as  collateral  for  a  loan, 
being  indorsed  by  the  owner  with  blank  power 
of  attorney,  authorizing  the  holder  to  transfer 
or  have  them  transferred  on  the  books  of  the 
company,  and  such  certificates  disappear 
from  the  bank,  being  lost  or  stolen,  the  cor- 
poration, though  it  continues  to  pay  dividends 
to  the  owner  of  the  stock  and  her' heirs,  can- 
not be  required  by  her  administrator  to  issue 
new  certificates  until  it  is  given  a  bond  to 
indemnify  it  against  loss,  possible  court  costs, 
and  attorney's  fees,  in  case  the  original  cer- 
tificates come  to  light. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jefferson  coun- 
ty, Chancery  Branch,  Second  Division. 

Action  by  Authur  E.  Hopkins,  administra- 
tor of  estate  of  Bertha  Will,  plaintiff,  against 
George  Wiedemann  Brewing  Company,  de- 
fendant.   Judgment  for  defendant.     Plaintiff 


appeals.    The  facts  are  stated  in  the  opinion^ 
Affirmed. 

R.  P.  Dietzman  and  Kaehler,  Piatt  d  NisPim 
for  appellants. 
Dolle,  Taylor  d  0*Donnell  for  appellee. 

[681]  Settle,  J. — ^This  action  was  brought 
by  the  appellant,  Arthur  E.  Hopkins,  ad- 
ministrator of  the  estate  of  Bertha  Will, 
[682]  deceased,  to  compel  by  mandatory  in- 
junction the  appellee,  George  Wiedemann 
Brewing  Company,  a  corporation,  to  issue  to 
him  as  such  administrator  a  duplicate  certif- 
icate for  thirty  paid  up  shares  of  its  capi- 
tal stock,  of  the  par  value  of  $500.00  each, 
in  lieu  of  two  certificates,  numbered  77  and 
92  respectively,  for  fifteen  shares  each,  al- 
leged to  have  been  owned  by  the  appellant's 
decedent,  Bertha  Will,  at  the  time  of  her 
death  and  which,  without  fault  upon  lier  part, 
had  been  lost  during  her  lifetime.  It  ap- 
pears from  the  allegations  of  the  petition 
that  on  the  30th  day  of  July,  1900,  and  for 
several  years  prior  thereto  the  appellant's  de- 
cedent was  the  o\vner  of  thirty  paid  xip  shares 
of  the  capital  stock  of  the  appellee  corpora- 
tion, which  were  evidenced  by  two  stock  cer- 
tificates numbered  77  and  92,  respectively, 
for  fifteen  shares  each,  and  that  from  the  date 
of  the  issuance  of  these  certificates,  which 
was  prior  to  the  30th  day  of  July,  1900, 
down  to  the  time  of  the  institution  of  the 
action,  they  stood  on  the  books  of  the  ap- 
pellee corporation  in  her  name,  and  during 
the  whole  of  the  time  referred  to  the  divi- 
dends that  were  declared  thereon  were  paid 
by  appellee  to  her,  her  heirs  or  the  adminis- 
trator. The  loss  of  the  two  stock  certificates 
prior  to  the  30th  day  of  July,  1900,  is  al- 
leged in  the  petition,  also  the  inability  of 
the  decedent  before  her  death  and  that  of 
her  administrator  since  her  death  to  find 
them,  notwithstanding  the  diligent  effort 
made  by  each  of  them  for  that  purpose;  aud 
that  they  had  not  been  found  or  recovered 
by  them  or  either  of  them. 

By  its  answer  appellee  admitted  the  origi- 
nal issuance  of  the  two  certificates  of  stock 
in  question  to  the  decedent,  but  put  in  issue 
their  loss  and  alleged  that  during  the  life- 
time of  the  decedent  and  on  or  about  the 
30th  day  of  April,  1900,  they  were  pledged 
by  her  and  left  with  the  German -American 
Bank  of  Rochester,  New  York,  as  collateral 
security  for  a  loan  made  her  by  the  bank, 
and  that  when  so  pledged  and  left  by  the 
decedent  with  the  bank  as  collateral  security 
for  the  loan  mentioned,  the  two  certificates 
were  endorsed  in  blank  by  her  with  power 
of  attorney  to  transfer  the  certificates  to  any- 
one who  might  become  the  holder  thereof; 
and  further,  "that  said  bank  subsequently 
went  out  of  business  and  that  its  assets  and 
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liabilities  were  ai^suIU<^d  by  some  other  Uii:!; 
ill  said  Roeliester,  X.  Y.  .  .  .  ;  that  hI- 
ihough  the*  said  Bertha  Will  aubsequeutly 
discharged  [683]  and  paid  her  indebtedness 
to  said  bank  that  the  certificates  which  she 
pledged  were  not  returned  to  her.  Defend- 
ant says  that  it  does  not  know  who  is  the 
i>wner  or  holder  of  said  certificates  and  that 
it  cannot  safely  issue  duplicates  to  take  the 
[tiace  of  said  original  certificates  still  out- 
standing unless  and  until  said  original  cer- 
tificates are  presented  to  its  secretary  and 
cancelled  in  accordance  with  the  rules,  regu- 
lations and  by-laws  adopted  by  the  defendant, 
all  of  which  said  rules,  regulations  and  by- 
lava  were  in  force  and  effect  at  the  time  said 
stock  certificates  were  issued  to  said  Bertha 
Will  and  all  of  which  are  still  in  force  and 
effect  and  binding  upon  all  the  stockholders 
of  the  defendant.  Defendant  further  states 
that  if  said  original  certificates  of  stock 
standing  on  its  books  in  the  name  of  said 
Bertha  Will  have  been  lost  or  destroyed 
<  which  fact  defendant  for  want  of  sufficient 
knowledge  or  information  to  form  a  belief 
ilenies  and  asks  the  court  to  require  strict 
]>roof  thereof),  that  defendant  is  willing  to 
l»6ue  duplicate  certificate  to  the  administra- 
tor of  the  estate  of  said  Bertha  Will,  upon 
being  sufficiently  indemnified  by  plaintiffs 
with  such  security  as  to  the  court  mav  seem 
just  and  reasonable  against  any  claims  of 
any  parties  who  may  now  or  hereafter  have 
any  right,  title  or  interest  in  said  outstand- 
ing certificates  or  stock." 

The  reply  admits  the  deposit  by  the  de- 
>-edent  of  stock  certificates  Nos.  77  and  92 
with  the  German-American  Bank  of  Roches- 
ter, Xew  York,  as  collateral  security  for  a 
loan  and  does  not  deny  their  endorsement 
in  blank  by  the  decedent  with  her  power  oi 
attorney  thereon  authorizing  the  transfer  of 
the  certificates  by  anyone  who  might  become 
the  holder  thereof,  and  alleges  that  upon  her 
l^yment  to  the  bank  of  the  loan  for  which 
the  stock  certificates  had  been  pledged  as 
collateral,  the  bank  did  not  then  produce  or 
return  to  her  the  certificates,  but  claim  that 
they  had  been  lost  and  could  not  be  found, 
whereupon  the  bank,  on  her  demand,  executed 
to  her  a  bond  reading  in  part  as  follows: 
"Said  bank  covenants  and  agrees  to  indemnify 
and  save  said  Bertha  Will  harmless  against 
any  claim  growing  out  of  the  transfer  or 
assignment  by  it  of  said  certificates  Xos.  77 
and  92."  It  was  further  alleged  in  the  reply 
that  thereafter  the  German-American  Bank 
went  into  liquidation  and  its  assets  were 
purchased  by  the  Lincoln  National  Bank  of 
Rochester,  New  York,  and  though  diligent 
[684]  search  had  been  made  both  by  the 
German-American  Bank  and  the  Lincoln  Na- 
tional Bank  for  the  certificates  of  stock,  thev 
had  not  been  found  by  either  of  them  and 
bad  never  been  returned  to  the  owner. 
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By  the  amended  petition  filed  to  conform 
to  the  proof  taken,  the  appellant  alleged  that 
the  par  value  of  the  lost  stock  certificates 
was  $500.00  per  share  and  that  the  certifi- 
cates were  lost  without  fraud  on  his  part  or 
that  of  his  decedent. 

The  evidence  appearing  in  the  record  shows 
tlie  decedent's  and  later  her  administrator's 
ownership  of  the  two  certificates  of  stock 
originally  issued  to  tlie  former  by  appellee, 
their  deposit  with  the  German-American 
Bank  of  Rochester,  New  York,  as  coilateriil 
for  the  loan  obtained  by  the  decedent  from 
the  bank  and  the  following  facts  explanatory 
of  the  bank's  alleged  loss  thereof:  In  1899 
or  3900  the  German -American  Bank  had  its 
bank  building  remodeled  or  repaired  and  dur- 
ing that  time  moved  to  temporary  quarters 
in  a  grocery  store  nearby,  where  after  remain- 
ing several  months  it  moved  back  to  its  own 
building.  The  loan  referred  to  had  been  made 
prior  to  this  temporary  change  of  quarters 
and  when  the  bank  returned  to  its  old  place 
of  business  in  1899  or  1900  it  claimed  to 
have  discovered  that  these  certificates  were 
no  longer  among  the  papers  of  the  bank,  thai 
it  was  unable,  after  diligent  search,  to  find 
them.  Later  on  the  loan  was  paid  off  but 
the  stock  certificates  were  never  found  or 
returned  to  the  decedent.  In  1906  the  Ger- 
man-American Bank  was  consolidated  with 
the  Lincoln  National  Bank  of  Rochester,  New 
York,  and  at  the  time  of  the  liquidation 
search  was  again  made  for  the  missing  stock 
certificates  but  they  were  not  foimd. 

In  addition  to  the  evidence  referred  to,  it 
was  agreed  between  the  parties  to  the  ac- 
tion that  from  the  time  of  the  loss  of  the 
original  certificates,  Nos.  77  and  92,  down 
to  the  institution  of  the  action,  no  claim  was 
ever  made  on  appellee  with  regard  to  the 
stocl^  certificated  by  anyone  except  the  dece- 
dent, during  her  lifetime,  and  by  her  three 
heirs  at  law  and  administrator  after  her 
death;  and  that  all  dividends  which  were 
declared  during  that  period  were  paid 
either  to  the  decedent,  to  the  heirs  men- 
tioned or  to  the  appellant  as  administrator. 

Appellant  refused  to  execute  to  appellee 
the  bond  of  indemnity  demanded  by  the  lat- 
ter. Upon  the  issues  of  fact  and  proof  thtis 
presented  the  circuit  court  by  the  [685]  judg- 
ment rendered  dismissed  appellant's  petition 
and  awarded  appellee  its  costs.  From  that 
judgment  the  former  has  appealed. 

It  is  not  contended  by  appellee  nor  was  it 
held  by  the  circuit  court  that  the  owner  of  a 
lost  or  stolen  certificate  of  stock  may  not  have 
a  new  certificate  issued  to  him,  but  the  sole 
question  in  the  case  was  and  is,  on  what 
terms  should  the  appellee  be  required  to  issue 
to  the  appellant  the  new  certificate  of  stock 
demanded  in  lieu  of  the  two  that  were  lost? 
Appellee  insists  that  it  should  not  be  re- 
quired to  issue  the  new  or  a  duplicate  stock 
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certificate  to  appellant  without  the  execution 
by  the  latter  of  a  bond  with  good  security, 
indemnifying  it  against  loss,  and  such  was 
the  conclusion  reached  by  the  circuit  court. 
We  liave  in  this  State  no  statute  that  can  be 
said  to  have  a  controlling  effect  on  the  de- 
cision of  tlie  question  here  involved,  nor  are 
we  aware  of  any  case  in  which  it  has  been 
passed  on  in  this  jurisdiction. 
In  10  Cvc.  619  it  is  said: 
"Share  certificates,  not  being  negotiable  in- 
struments, if  such  a  certificate  is  lost  or 
stolen  from  the  owner,  without  fault  on  his 
part,  his  right  to  it  is  superior  to  that  of  any 
person  who  may  acquire  it  by  purchase  for 
value  from  any  other  holder;  and  he  may 
maintain  against  the  corporation  and  the  per- 
son who  holds  the  stolen  script  an  action 
to  establish  his  right  to  it." 
Again  on  page  620  it  is  said: 
"In  general,  if  the  share  certificate  of  a 
shareholder  has  been  lost,  and  he  or  his  al- 
leged vendee  claims  of  the  corporation  issue 
of  a  new  certificate,  the  corporation  will  issue 
it  at  its  peril,  and  is  therefore,  as  elsewhere 
stated,  entitled  to  demand  indemnitv  before 
making  such  new>  issue." 

In  4  Thompson  on  Corporations    (2d  ed.) 
section  3528,  treating  of  lost  certificates,  it 
is  said: 

**The  general  rule — made  so  by  statute  in 
many  states — is  that  the  owner  of  a  certifi- 
cate lost  or  destroyed  may  compel  tlie  cor- 
poration to  issue  a  new  certificate,  provided 
lie  properly  secures  the  corporation  from  loss 
in  case  demand  may  be  made  upon  it  later 
by  another  claiming  to  be  the  owner  or 
pledgee  under  such  original  certificate.  An 
indemnity  bond  should  be  given  where  the 
lapse  of  time  since  the  loss  has  not  been  so 
great  as  to  exclude  the  danger  of  the  reap- 
pearance of  the  certificate.    .    .    ." 

[686]  Some  of  the  states  of  the  Union  have 
statutes  on  the  subject.  Indeed  some  of  them, 
notably  Ohio,  have  adopted  what  is  known  as 
the  "Uniform  Stock  Transfer  Act,"  which 
contains  provisions  in  regard  to  lost  certifi- 
cates. 

Although  neither  in  form  nor  character  is 
a  stock  certificate  negotiable  paper,  it  nearly 
approximates  it  where,  as  in  the  case  of  the 
lost  certificates  here  involved  they  are  en- 
dorsed in  blank  by  the  owner  with  power 
of  attorney  to  transfer  them  to  anyone  who 
may  obtain  possession  of  them  as  holder,  for 
such  endorsement  is  a  notification  to  all  per- 
sons interested  to  know  that  whoever  in  good 
faith  buys  the  stock  and  produces  it  to  the 
corporation  regularly  assigned  with  power  to 
transfer  will  be  entitled  to  have  the  stock 
transferred  to  him.  Indeed,  it  goes  farther, 
for  it  assures  the  holder  that  the  corpora- 
tion will  not  transfer  the  stock  to  anyone 
not    in    possession    of   the   certificates.     The 


fact  that  these  certificates  were  endorsed  by 
the  owner  as  stated  clearly  distinguishes  thi» 
case  from  that  of  Guilford  v.  Western  Union 
Tel.  Co.  59  Minn.  332,  61  N.  W.  324,  50  Am. 
St.  Kep.  407,  cited  in  4  Thompson  on  Cor- 
porations (2d  ed.)  section  3528,  as  support- 
ing the  statement  therein  made  that  an  in- 
demnity bond  is  not  generally  required  where 
the  loss  has  been  for  such  a  length  of  time  as 
to  preclude  the  likelihood  of  the  appearance 
of  another  claimant.  This  case  is  also  strong- 
ly relied  on  by  counsel  for  appellant.  It 
was  therein  held  that  the  evidence  being  clear 
and  satisfactory  that  the  original  certificate, 
unasaigned,  was  lost  over  twelve  years  prior 
to  the  bringing  of  the  action,  during  which 
time  it  had  never  been  heard  of  and  no  other 
claimant  for  the  stock  or  the  dividends  on 
it  having  appeared,  the  plaintiff  was  entitled 
to  a  new  certificate  without  giving  the  bond 
of  indemnity  with  surety  demanded  by  the 
defendant  corporation. 

It   appears   from   the   facts   stated   in    the 
opinion  that  the  certificates  of  stock  in  ques- 
tion were  lost  by  the  owner  himself  upon  hi» 
arrival  in  the  city  of  New  York  and  the  next 
day  he  gave  the  defendant  corporation  notice 
of   the    loss   and   stopped   transfer   of   them. 
Emphasis  was  placed  upon  the  fact  that  the 
certificates   were   unassigned.     Although    the 
state  of  Minnesota  has  a  statute  which  pro- 
vides that  "if  the  evidence  is  clear  that  said 
certificate  hag  been  lost  or  destroyed  and   it 
has  not  been  heard  of  for  a  period  of  seven 
years,  it  shall  be  the  duty  of  the  'said  cor- 
porations   (2d  ed.)   section*  3528,  as  support- 
[687]  indemnity,"  it  wag  held,  however,  that 
the  plaintiff  was  entitled  to  the  relief  asked 
independently   of   the    statute,   as   upon    th<» 
facts  presented  it  was  indisputably  true,  first, 
that  the  stock  had  been  lost  by  the  owner  and 
second,  that  when  lost  it  was  unassigned.     In 
the  instant  case  it  is  admitted  that  the  cer- 
tificates of  stock  were  endorsed  by  the  owner 
with    blank   power   of   attorney   thereon    au- 
thorizing the  holder  to  transfer  the  same  or 
have  them  transferred  on  the  books  of  the 
company,  and  when  last  seen  by  the  owner 
they  were  in  the  possession  of  a  bank  which 
had  the  power  under  the  endorsement  men 
tioned  to  assign  and  dispose  of  them  to  some- 
one else.     It  is  true  that  the  bank   claim-, 
to  have  lost  the  certificates,  but  the  circum- 
stances under  which  it  is  claimed  by  the  bank 
they  were  lost  are  not  such  as  to  exclude  the 
probability  that  they  were  assigned  and  de- 
livered by  the  bank  or  some  holder  to  a  per- 
son or  corporation  who  may  yet  declare  him- 
self or  itself  the  claimant  or  owner  of  them. 

In  McNeil  v.  New  York  Tenth  Nat.  Bank] 
46  N.  Y.  325,  7  Am.  Rep.  341,  the  owner 
appears  to  have  pledged  certain  certificates 
with  brokers  to  secure  a  loan.  The  certifi- 
cates  were   endorsed   by   the   owner   with    a 
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llftak  power  of  attorney  thereon  authorizing 
the  holder  to  transfer  the  same  on  the  books 
of  the  company.  The  brokers  wrongfully 
pledged  the  eertificates  to  a  third  party  to 
secure  certain  advances  made  them,  and  it 
«as  held  that  the  third  party  to  whom  they 
were  thus  pledged  had  a  good  title  to  them  as 
against  the  real  owner  who,  by  his  act  in 
giving  the*  power  of  attorney  when  the  stock 
was  pledged,  placed  the  apparent  ownership 
of  it  in  the  brokers.  Whether  the  rule  there 
announced  would  be  applied  in  this  jurisdic- 
tion against  appellant  in  behalf  of  a  holder 
of  the  stock  certificates  claiming  to  have  re- 
ceived them  from  the  bank  to  whom  thev  were 
pledged  by  the  decedent,  under  the  power  of 
attorney  endorsed  thereon,  is  not  here  material 
or  necessary  to  be  decided.  The  ease  is  mere- 
ly  cited  to  show  the  possibility  of  litigation, 
if  not  liability,  to  which  appellee  may  in  the 
future  be  subjected,- and  also  its  right  to  be 
protected  against  any  such  risk  by  the  giv- 
ing by  appellant  of  the  bond  of  indemnity 
demanded  of  it.  In  other  words,  upon  the 
state  of  case  here  presented  appellee  should 
be  protected,  by  the  giving  of  the  bond  of 
Indemnity,  even  against  suit  and  possible 
court  costs  and  attorney's  fees. 

[68ft]  We  quite  agree  with  the  following 
fUtements  contained  in  the  written  opinion 
of  the  judge  of  the  court  below: 

*^he  certificates  of  stock  seem  to  have  been 
lo&t  but  in  a  most  unaccountable  manner. 
1hey  were  left  as  collateral  security  with  the 
bank  in  Rochester  and  disappeared  from  the 
Unk  vaults — ^at  least  such  is  the  testimony 
of  the  cashier  of  the  bank,  lliis  is  the  only 
property  which,  the  bank  lost  and  it  is  in- 
conceivable that  the  loss  was  not  the  result 
of  dishimesty  somewhere.  In  order  to  be 
a^-ailable  as  collateral,  power  of  attorney  or 
some  similar  method  of  assignment  must  have 
been  executed,  and  it  was  therefore  possible 
tor  anyone  into  whose  hands  the  certificates 
<«me  to  utilize  them.  Of  course  a  thief 
<x)uld  not  pass  title  since  the  certificates  are 
not  negotiable  in  the  sense  that  bills  and 
notes  are,  but  it  is  possible  that  a  lawful 
holder  might  use  them  as  collateral  to  a  note 
and  by  prompt  payment  of  interest  keep  the 
note  alive  for  many  years,  and  the  payment 
of  dividends  to  the  holder  as  shewn  by  the 
books  of  the  corporation  would  work  no  es- 
toppel. ...  If  then  the  defendant  cor- 
poration should  issue  duplicates  to  the  plain- 
tiffs and  they  should  dispose  of  them,  and 
later  the  original  certificates  should  turn  up 
in  the  possession  of  a  lawful  holder,  the  cor- 
poration mush  stand  the  loss  unless  it  can 
follow  up  the  plaintiffs  and  at  the  end  of  a 
law  suit  make  them  reimburse  it.  The  court 
has  no  jurisdiction  to  determine  in  advance 
the  laches  of  any  party  who  may  be  in  posses- 
sion of  the  lost  certificates.  Such  person 
Ann.  Cas.  1018E. — 5. 


might  be  able  to  show  when  the  time  comes 
reasonable  grounds  for  his  delay  in  present- 
ing the  original  certificates  for  transfer.  It 
must  be  kept  in  mind  that  the  corporation 
did  not  have  any  part  in  losing  the  certifi- 
cates. It  did  all  that  the  law  required  of 
it  when  it  issued  the  certificates  originally, 
and  it  was  for  the  owner  to  take  care  of 
the  certificates  when  they  had  been  once 
issued.  Again,  the  holder  of  the  certificate 
paid  the  note  in  bank  without  requiring  the 
bank  to  produce  the  certificates  or  to  account 
to  her  for  the  value  of  the  property.  The 
least  she  could  have  done  or  required  of  the 
bank  was  to  furnish  the  bond  to  the  defend- 
ant corporation  U>t  an  issue  of  duplicate  cer- 
tificates. The  bank  owed  her  this  duty  and 
she  should  have  required  it." 

The  fact  that  the  dividends  paid  upon  the 
stock  from  time  to  time  since  its  loss  have 
been  received  by  the  decedent,  [689]  her 
heirs  at  law  or  personal  representative  is 
not,  in  our  estimation,  entitled  to  the  im- 
portance appellant  attaches  to  it,  for  they 
could  not  otherwise  have  been  disposed  of 
by  the  appellee  corporation,  as 'it  could  pay 
dividends  to  no  one  other  than  the  holders 
of  stock  shown  to  be  such  by  its  books.  Ap- 
pellant is  here  seeking  an  extraordinary 
remedy,  and  while  appellee  is  not  adverse 
to  issuing  to  him  the  duplicate  certificate 
demanded,  it  is  its  right  in  yielding  to  the 
demand  to  require  that  it  be  indemnified 
against  any  loss  or  risk  that  may  result  to 
it  by  reason  of  its  doing  so.  In  demanding 
indemnity  it  is  but  complying  with  a  require- 
ment of  one  of  its  by-laws,  which  was  as 
well  known  to  the  original  holder  of  the  stock 
certificates  when  she  received  them  and  pre- 
sumed to  be  as  well  known  to  the  appellant, 
as  to  appellee. 

In  reaching  the  conclusion  expressed  we 
have  not  considered  whether  the  lost  stock 
certificates  are  instruments  ''transferable  bv 
delivery"  in  the  meaning  of  section  7,  Civil 
Code,  which  would  compel  of  appellant  the 
execution  of  an  indemnifying  bond  as  a  con- 
dition precedent  to  his  right  to  acquire  of 
appellee  the  issual  of  the  new  or  duplicate 
certificate  of  stock,  as  in  our  opinion,  inde- 
pendently of  the  section  of  the  Code,  supra, 
the  peculiar  facts  here  presented  entitle  ap- 
pellee to  tl>e  protection  that  will  be  aflforded 
it  by  the  bond  demanded ;  and  equity  demands 
that  if  appellant  would  avail  himself  of  the 
injunctive  relief  for  which  he  asks,  he  should 
in  all  fairness  place  the  appellee  in  such 
situation  as  would  relieve  it  of  all  future 
risk  and  expense.  We  do  not  mean  to  be 
understood  as  holding  that  in  every  case  of 
demand  for  the  issual  of  a  duplicate  stock 
certificate  to  replace  a  lost  one,  a  bond  of 
indemnity  can  be  required  by  the  corpora- 
tion  before   issuing  the   duplicate,  but  only 
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mean  that  the  giving  of  such  bond  was  nec- 
essary and  properly  required  on  the  state  of 
ease  here  presented. 

There  being  no  error  in  the  judgment  of 
the  circuit  court,  it  is  affirmed.  Whole  court 
sitting. 


MOTE. 

Riglit  of  Stookliolder  to  Compel  Dupli- 
eation  of  Lost  Certificate. 

In  General. 

A  stock  certificate  is  evidence  o^  the  title 
to  stock  but  is  not  the  stqpk  itself  nor  is  it 
necessary  to  the  existence  of  the  stock.  7 
R.  C.  L.  tit.  Corporationst  p.  213.  According- 
ly it  has  never  been  doubted  that  if  a  cer- 
tificate is  lost  a  court  of  equity  may  compel 
the  issuance  of  a  duplicate.  Blaisdell  v. 
'  Bohr,  68  Ga.  56;  Butler  v.  Glen  Cove  Starch 
Mfg.  Co.  18  Hun  (N.  Y.)  47;  Converse  v. 
Galveston  City  Co.  (Tex.)  189  S.  W.  539. 
And  see  the  cases  cited  throughout  this  note. 
In  many  jutisdictions  statutes  provide  the 
procedure  to  secure  the  issuance  of  such  a 
duplicate,  but  such  a  statute  has  been  held  to 
afford  a  cumulative  remedy  only.  Kinnan 
V.  Forty-second  St.  etc.  R.  Co.  140  N.  Y.  183, 
35  N.  £.  498. 

The  fact  that  a  corporation  has  issued  the 
full  amount  of  its  authorized  stock  does  not 
prevent  an  order  for  the  issuance  of  certif- 
icates to  replace  others  which  have  been  lost. 
Kinnan  v.  Forty-second  St.  R.  Co.  1  Misc. 
457,  21  N.  Y.  S.'  789,  affirmed  140  N.  Y.  183, 
35  N.  E.  498. 

A  person  seeking  to  compel  the  issuance  to 
himself  of  duplicate  stock  certificates  must 
show  that  he  is  the  owner  of  the  stock. 
Soci4t4  Generale,  etc.  v.  Walker,  L.  R.  11 
App.  Cas.  (Eng.)  20.  And  duplicate  certif- 
icates will  not  be  ordered  to  be  issued  to  a 
persop  who  shows  only  a  naked  legal  title. 
Provident  Sav.  Bank,  etc.  Co.  v.  Voight,  32 
Ohio  Cir.  Ct.  Tcp.  659.  So  where  it  appeared 
that  stock  which  was  lost  stood  in  the  name 
of  R.  ''Agent'*  it  was  held  that  the  personal 
representative  of  R.  could  not  have  duplicate 
certificates  issued  without  showing  that  there 
was  no  principal  or  beneficiary  to  whom 
tlie  beneficial  interest  belonged.  Tyson  v. 
George's  Creek  Coal,  etc.  Co.  115  Md.  664, 
81  Atl.  41,  wherein  the  court  said:  "The  stock 
ledger  further  discloses  that  on  January  31, 
1857,  after  the  death  of  Robinson  and  while 
John  H.  Alexander,  the  president  of  the  com- 
pany, was  still  living,  and  possibly  while 
Wilson  was  living,  although  this  is  not  clear 
from  the  record,  the  testimony  being  that  he 
died  in  the  fifties,  the  stock  was  then  recog- 
nized as  outstanding  in  the  name  of  Robinson, 
as  agent.     While  the  testimony  may  fail  to 


disclose  the  principal  (a  burden  not  placed 
upon  the  appellee  company),  it  nevertheless 
utterly  fails  to  overcome  the  presumption 
that  this  stock  was  held  by  him  as  agent  for 
another  as  principal,  or  that  it  was  not  held 
by  him  in  his  own  right.  It  is  contended, 
however,  on  the  part  of  the  appellant  that 
the  presumption  of  his  not  holding  the  stock 
in  his  own  right  is  overcome  by  the  failure 
of  the  principal,  in  the  great  length  of  time 
that  has  elapsed,  to  appear  and  claim  it  as 
his  own;  he  contended  that  by  reason  of 
such  failure  the  property  should  now  be 
recognised  and  treated  as  having  been  the 
property  of  the  decedent,  Morris  Robinson, 
at  the  time  of  his  death,  and  that  it,  as  his 
property,  should  pass  into  the  hands  of  his 
administrator.  We  cannot  adopt  tliis  conten- 
tion, for  we  do  not  think  their  failure  to 
appear,  under  all  the  facts  and  circumstances 
of  this  case,  can  overcome  the  presumption 
of  ownership  of  the  stock  in  another,  and,  if 
the  property  was  not  the  property  of  Robin- 
son at  the  time  of  his  death,  the  principars 
failure  to  appear  could  not  operate  so  as  to 
vest  the  same  in  him."  See  also  Baltimore 
Trust  Co.  V.  George's  Creek  Coal,  etc.  Co. 
119  Md.  21,  86  Atl.  949. 

So  the  rights  of  a  pledgee  of  the  stock 
will  be  protected  in  issuing  duplicate  certif- 
cates.  Downing  v.  Thompson,  103  Va.  38, 
48  S.  £.  506.  And  a  transferee  of  the  stock 
must  be  made  a  party  to  the  proceeding  to 
secure  the  issuance  of  a  duplicate  certificate. 
Matter  of  CoaU,  76  App.  Div.  469,  78  X.  Y. 
S.  425,  wherein  it  was  said :  **No  court  would 
have  authority  to  make  such  an  ordcnr  without 
notice  of  some  kind  to  the  person  in  whose 
name  the  stock  stands,  or  to  whom  it  may 
have  been  transferred,  and  it  was  evidently 
contemplated  by  the  statute  that  either  the 
order  to  show  cause  would  be  published  in 
such  a  way  as  to  •  give  notice  to  anyone 
claiming  title  to  the  stock,  or  that  such  pub- 
lication should  be  made  after  the  order  was 
granted,  but  before  the  new  certificate  was 
delivered.  In  this  case  the  petitioner  is  not 
the  person  to  whom  the  stock  was  issued, 
but  one  claiming  under  an  assignment  from 
such  peri^uii.  It  would  be  improper  to  require 
the  corporation  to  issue  a  new  certificate 
without  ivptice  to  the  record  owner  of  the 
stock,  either  personally  or  by  such  publication 
as  would  be  calculated  to  bring  notice  imme- 
diate of  the  application  home  to  her,  and 
also  the  publication  of  notice  of  the  applica- 
tion so  that  anyone  claiming  an  interest  in 
the  stock  could  have  an  opportunity  to  have 
his  claim  passed  upon  by  the  court." 

A  statute  providing  for  the  issue  of  dupli- 
cates in  lieu  of  lost  certificates  of  stock  has 
been  said  to  apply  to  all  corporations.  Hen- 
don  V.  North  Carolina  R.  Co.  125  N.  C.  124. 
34  S.  £.  227.     So  such  a  statute  has  been 
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held  to  apply  to  stock  in  a  foreign  corpora- 
tion. Guilford  v.  Western  Union  Tel.  Co.  51 
Minn.  332,  61  N.  W.  324,  50  Am.  St.  Rejf. 
407;  or  in  a  national  bank,  Matter  of  Hayt, 
3D  Misc.  356,  79  N.  Y.S.  845. 

A  specific  demand  on  the  corporation  for 
the  issuance  of  duplicate  certificates  is  pre- 
requisite to  a  proceeding  under  the  New  York 
fUtute.  Matter  of  Coats,  75  App.  Div.  469, 
78  N.  Y.  S.  425.  In  such  a  proceeding  the 
f&cts  respecting  the  loss  of  the  original  cer- 
tificate and  the  rights  of  the  applicant  must 
U»  proved.  Biglin  v.  Friendship  Assoc.  46 
Hun  223;  Matter  of  Speir,  89  App.  Div.  149, 

74  N.  Y.  S.  655.     And  see  Matter  of  Coats, 

75  App.  Div.  469,  78  X.  Y.  S.  425. 

It  has  been  held  that  in  issuing  a  new 
a-rtificate  in  lieu  of  one  that  is  lost  the 
wrporation  is  entitled  to  mark  the  new  cer- 
tificate "duplicate"  although  it  has  been  in- 
demnified from  liability  on  the  original. 
Keller  v.  Eureka  Brick  Mach.  Mfg.  Co.  43 
Mo.  App.  84,  11  L.R.A.  472;  Minnich  v.  Key- 
stone Nat.  Bank,  12  Pa.  Dist.  Ct.  638.  In 
the  case  first  cited  it  Ataa  said:  "We  are 
cle^r  that  the  company  cannot  be  involved  in 
the  double  liability,  which  might  follow  from 
having  two  original  certificates  for  the  same 
shares  outstanding,  in  the  absence  of  any 
statute,  by-law  or  conventional  obligation 
putting  such  a  liability  on  it,  by  the  mere 
fact  that  one  of  its  shareholders  has,  through 
his  fault  or  misfortune,  lost  his  original  cer- 
tificate, although  suitable  indemnity  is  given. 
If  a  second  certificate  conveying  no  informa- 
tion on  its  face  that  it  is  a  duplicate  is  issued, 
and  is  negotiated  to  an  innocent  taker,  it 
may  find  itself  under  a  double  liability  in 
respect  of  the  same  shares.  It  may  find 
that  it  has  issued  and  received  pay  for 
one  hundred  shares,  and  that  it  is  liable  in 
respect  of  two  hundred.  By  this  act  it  may 
impair  the  value  of  the  shares  of  every 
other  stockholder  in  the  company.  Besides, 
if  it  can  be  required  to  do  this  in  favor  of 
one  shareholder  who  has  been  so  careless  or 
unfortunate  as  to  lose  his  certificates,  it  may 
l»^  required  to  do  so  for  all.  In  this  way  it 
may  incur  double  liabilities,  which  may  iioL 
mature  for  years,  in  respect  of  the  same 
shares,  against  which  it  holds  bonds  of  in> 
(iemnity  which  may  be  good  to-day  and  worth- 
Iftjs  to-morrow." 

Indemnity  to  Corporation, 

Since  a  certificate  of  stock  is  a  solemn  and 
continuing  affirmation  by  the  corporation 
that  the  person  to  whom  it  is  issued  is  en- 
titled to  all  the  rights  of  a  stockholder  and  is 
ill  some  jurisdictions  regarded  as  a  negotiable 
instrument  (see  7  R.  C.  L.  p.  213),  a  stock- 
holder is  not  entitled  to  the  issuance  of  a 
duplicate  certificate  without  indemnifying  the 


corporation  against  liabilitj'  on  the  original. 
State  V.  New  Orleans  Cotton  Exch.  114  La. 
324,  38  So.  204;  Minnich  v.  Keystone  Nat. 
Bank,  12  Pa.  Dist.  Ct.  638;  Galveston  City 
Co.  V.  Sibley,  56  Tex.  269.  And  see  Guilford 
V.  Western  Union  Tel.  Co.  43  Minn.  434,  46 
N.  W.  70;  La  Belle  Iron  Works  v.  Quarter 
Sav.  Bank,  74  W.  Va.  569,  82  S.  E.  61^. 

In  State  v.  New  Orleans  Gaslight  Co.  25 
La.  Ann.  413,  it  was  held  that  the  fact  that 
the  lost  stock  could  not  be  transferred  except 
on  the  books  of  the  corporation  afforded  ad- 
equate protection  to  the  corporation,  but  that 
decision  was  overruled  in  State  v.  New  Or- 
leans Cotton  Exch.  114  La.  324,  38  So.  204. 

As  to  the  amount  of  the  requisite  indemnity 
it  was  said  in  Galveston  City  Co.  v.  Sibley, 
supra :  "Again,  the  amount  of  the  indemnity 
required  of  the  plaintiffs  should  depend  very 
much  upon  the  rights  sought  to  be  exer- 
cised by  them.  It  has  not  been  the  policy 
of  the  company  to  declare  dividends,  but 
to  permit  the  stock  to  be  absorbed  in  tiie 
purchase  by  the  shareholder  of  lots  of  the 
company  at  a  valuation  placed  thereon; 
the  profits  to  the  remaining  shareholders 
being  the  appreciation  of  their  stock  by  in- 
crease in  the  value  of  city  property.  If 
the  plaintiffs  then  simply  seek  to  partic- 
ipate in  the  meetings  of  the  company  and 
to  vote  their  stock,  then  the  bond  for  indem- 
nity required  of  them  would  be  comparatively 
nominal.  If,  however,  when  otherwise  en- 
titled to  it,  they  should  seek  to  receive  the 
exclusive  possession,  control  of  ownership  or 
their  share  of  the  capital  stock,  assets,  or 
other  property,  real  or  personal,  of  the  com- 
pany, or  to  any  dividend  or  share  thereof 
which  may  be  declared,  this  bond  of  indem- 
nity should  be  proportioned  to  the  increased 
risk.  As  the  testimony  shows  that  the  value 
of  this  stock  is  fluctuating — from  1841,  when 
first  issued,  to  1852,  not  exceeding  $150,  hav- 
ing since  reached  as  high  as  $10,000,  and 
being  now  estimated  at  $7,000 — and  aa  the 
charter  of  the  company  seems  to  have  no 
provision  limiting  its  existence,  the  amount 
of  the  bond  provided  for  in  the  contingency 
last  above  named,  and  the  sufliciency  of  the 
security  thereto,  should  be  determfned  by  the 
court,  after  hearing  By  the  parties,  when  the 
necessity  therefor  arises." 

Where  a  sufficient,  time  has  elapsed  since 
the  loss  of  the  original  certificate  to  bar  the 
rights  of  any  person  in  possession  thereof,  it 
'has  been  held  that  no  indemnity  will  ordina- 
rily be  required  on  issuing  a  duplicate.  State 
V.  New  Orleans,  etc.  R.  Co.  51  La.  Ann.  909, 
25  So.  465;  State  v.  Southern  Mineral,  etc 
Co.  108  La.  24,  32  So.  174.  Compare  the 
reported  case.  In  the  case  first  cited  it  was 
said:  "Like  our  brother  of  the  district  court 
we  do  not  think  this  is  a  case  for  the  applica- 
tion of  that  part  of  C.  C.  2270,  which  author- 
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izes  the  court,  'in  case  circumstances  render 
it  necessary,'  to  order  security  to  be  given  to 
indemnify  against  the  appearance  of  the 
missing  certificate.  We  consider  its  destruc- 
tion by  fire  reasonably  established.  But  if 
not  destroyed,  the  fact  remains  it  was  issued 
in  the  name  of  relator;  he  testifies  he  never 
parted  with  its  ownership;  that  it  was  never 
indorsed  by  him  in  blank,  or  otherwise,  for 
pledge  or  transfer;  and  it  is  certain  that  no 
demand  from  anyone  has  been  made  in  all 
the  sixteen  vears'  for  transfer  on  the  books 
to  another  claiming  rights  adverse  to  those 
set  up  by  him.  If. any  third  person  holds 
the  missing  certificate  he  has  slept  on  his 
rights,  and  after  this  long  lapse  of  time  would 
hardly  be  listened  to  in  a  court  of  justice  to 
assert  rights  of  ownership  or  pledge  antago- 
nistic to  those  claimed  herein."  But  in  State 
v.  Xew  Orleans  Cotton  Exch.  Co.  114  La. 
324,  38  So.  204,  the  court  refused  to  dispense 
with  indemnity  because  of  the  lapse  of  one 
and  one-half  years,  saying:  "The  Cotton  Ex- 
change is  not  a  dividend  paying  institution, 
and  its  stocks  may  remain  pledged  for  any 
number  of  years,  and  no  one  outside  of  the 
immediate  parties  to  the  pledge  be  any  the 
wiser.  In  the  brief  of  defendant's  counsel  is 
given  an  instance  of  a  certificate  of  this  stock 
turning  up  in  pledge  fourteen  years  after  the 
death  of  the  pledgor.  Under  the  circum- 
stances no  prudent  business  man  would,  we 
think,  .be  willing  to  run  the  risk  of  this  cer- 
tificate turning  up  in  the  hands  of  some  bona 
fide  holder.  If  it  did,  and  plaintiff  had 
disposed  of  the  new  certificate  to  a  like  holder 
in  good  faith,  the  defendant  would  be  re- 
sponsible on  both  certificates." 

A  Minnesota  statute  makes  the  giving  of 
{indemnity  unnecessary  after  the  lapse  of 
seven  years.  See  Guilford  v.  Western  Union 
Tel.  Co.  59  Minn.  332,  61  N.  W.  324,  50  Am. 
St.  Rep.  407 J  wherein  the  court  said  that  even 
in  the  absence  of  a  statute  the  lapse  of  time 
would  obviate  the  necessity  of  indemnity. 
In  that  case  it  was  also  held  that  when  the 
prescribed  time  had  elapsed  a  previous  deci- 
sion refusing  to  order  the  issuance  of  a  new 
certificate  without  indemnity  was  not  a  bar 
to  a  new  application.  On  that  point  it  was 
said:  "It  is  contended  by  defendant  that  it 
is  res  judicata  by  the  judgments  in  the  former 
actions  that  plaintiff  is  entitled  to  new  cer- 
tificates only  upon  the  condition  therein 
prescribed,  to  wit,  the  giving  of  a  bond  of 
indemnity  with  two  sureties  to  the  amount 
of  double  the  value  of  the  stock.  W^e  think 
not.  The  facts  that  over  four  and  a  half 
years  had  elapsed  since  the  last  action,  and 
that  during  that  time  the  stock  certificates 
have  not  been  heard  from,  and  no  other  claim- 
ant, for  either  the  stock  or  the  dividends  upon 
it,  has  appeared,  to  say  nothing  of  the  sub- 
sequent declarations  of  legislative  policy  by 


Laws  1893,  ch.  45,  as  to  the  terms  upon  which 
new  stock  certificates  shall  be  issued,  have  so 
materially  changed  the  situation  that  it  does 
not  follow  that  the  same  conditions  should  be 
imposed  now  which  were  imposed  at  the  dates 
o£  either  of  the  former  judgments.  W'hether 
the  proper  practice  in  such  a  case  is  to  bring 
a  new  action,  or,  upon  supplemental  com- 
plaint, to  ask  for  the  modification  of  the 
decree  in  the  former  suit,  is  a  question  not 
before  us,  and  which  we  need  not  consider." 

An  early  Xorth  Carolina  statute  required 
that  the  duplicate  shares  should  be  held  in 
escrow  for  five  years  by  the  corporation.  See 
Hendon  v.  North  Carolina  R.  Co.  127  N.  C. 
110,  37  S.  E.  155.  That  act  was,  howevet, 
repealed  by  implication  by  a  subsequent  act 
providing  for  an  indemnity  bond.  Travers  v. 
North  Carolina  R.  Co.  133  N.  0.  322,  45  S.  E. 
651. 


V. 

COOK. 
OABSADT 

V. 

MOTE. 


Indiana   Supreme    Court — January   6,   1916. 


184  Ind,  173;  110  N,  E.  987. 


Co]|ui^tiitlonal  I<«w  —  Conttmotlon  of 
CoBstitiition  —  Extraneous  Aids. 

In  seeking  the  intent  of  the  people  in  adopt- 
ing a  constitutional  limitation,  if  concealed 
in  ambiguous  phraseology,  courts  may  prop- 
erly resort  to  other  relevant  provisions  of  the 
instrument,  the  historv  of  the  times,  laws 
then  existing,  the  mischiefs  existing,  and  the 
appropriate  remedies. 

Same. 

In  construing  ambiguous  constitutional  pro- 
visions, the  legislative  interpretation,  when 
acquiesced  in  for  a  long  period  of  time,  is 
entitled  to  great  weight  with  the  court. 

Eleotions  —  Primary  Elections  —  Ap- 
plicability of  General  Election  Law. 

The  Primary  Election  Law  of  1915  (Acts 
1915,  c.  105)  is  not  invalid  as  contravening, 
by  providing  diff'erent  qualifications  for  vot- 
ing in  primaries,  including  tests  of  party 
affiliation,  Const,  art.  2,  §  2,  providing  that 
in  all  elections  every  male  citizen  of  the 
United  States,  twenty-one  years  or  older,  who 
shall  have  resided  in  the  state  for  six  months, 
in  the  township  sixty  days,  and  the  ward  or 
precinct  thirty  days  immediately  preceding 
such  election,  and  every  male  of  foreign  birtli 
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of  the  aame  age,  residence,  etc.,  who  shall  have 
declared  his  intention  to  become  a  citizen  of 
the  United  States,  shall  be  entitled  to  vote  in 
the  township  or  precinct  where  he  may  re- 
nde,  if  he  shall  have  been  duly  registered 
according  to  law,  since  the  constitutional  pro- 
vision does  not  govern  primary  elections,  as 
the  words  ^'primary  election"  are  well  under- 
stood to  mean  the  act  of  choosing  candidates 
by  political  parties  to  fill  the  various  offices, 
and  the  word  "election"  means  the  final  choice 
of  the  electors  to  fill  such  offices,  while  to 
sstume  that  the  provision  governs  primary 
elections  would  destroy  the  possibility  of 
political  organization  by  parties,  which  must, 
necessarily,  be  able,  by  test  of  affiliation,  to 
exclude  voters  hostile  to  them  from  voting 
to  select  their  candidates. 
[See  note  at  end  of  this  case.] 

Hatnre  ot  Primary  Election.  ' 

The  primary  election  provided  by  the  Pri- 
mary Election  Law  of  1915,  occurring  at 
regular  intervals,  is  a  "general  election'*  and 
not  a  "special  election." 

Yalidity  of  Priatary  Eleetion  Iaw. 

Primary  Election  Law  1915,  §  10,  providing 
that  each  qualified  voter  of  the  precinct  who 
at  the  last  preceding  general  election  voted 
for  a  majority  of  the  regularly  nominated 
candidates  of  the  party  holding  the  primary 
shall  be  entitled  to  vote  at  it,  provided  he 
\as  registered  as  a  voter  at  such  previous 
general  election,  and  that  if  he  was  not  regis- 
tered he  shall  make  a  prescribed  affidavit, 
upon  being  challenged,  as  provided,  by  any 
voter  at  the  election,  is  not  violative  of  Ck)n8t. 
art.  2,  §  13,  providing  that  all  elections  by  the 
people  shall  be  by  ballot  and  all  elections  by 
the  general  assembly,  or  either  branch  thereof, 
(ihall  be  viva  voce,  on  the  theory  that  any 
qualified  legal  voter  of  the  precinct,  regard- 
less of  party,  may  challenge  anyone  demand-  • 
ing  any  party  ballot,  for  lack  of  previous 
adherence  to  the  party  whose  ballot  he  de- 
mands, in  which  case  the  one  challenged  can- 
not vote  unless  making  the  prescribed  oath 
of  party  allegiance,  since  one  may  waive  any 
right  conferred  for  his  own  benefit,  whether 
contractual,  statutory,  or  constitutional,  un- 
less the  relinquishment  is  detrimental  to  the 
public,  so  that  the  test  in  the  form  of  a 
fealty  oath,  intended  solely  for  the  benefit  of 
't'litical  parties  interested,  may  be  waived 
i'v  the  particular  party  whose  right  is  in- 
volved, and  members  of  no  other  party  may 
question  the  voter's  right. 

[See  5  Ann.  Cas.  5G8;  12  Ann.  Cas.  73; 
Ann.  Cas.  1916B  594.] 

Riglit  to  Challenge  Voter  at  Primary. 

Cnder  the  Primary  Election  Law  of  1915, 
any  voter  of  a  precinct  may  challenge  any 
nonresident  who  offers  to  vote. 

Validity  of  Primary  Eleotlon  Law. 

Primary  Election  Law  1915,  §  10,  requiring 
an  oath  of  party  allegiance  from  a  challenged 
voter,  is  not  violative  of  Const,  art.  2,  §  13, 
providing  that  all  elections  by  the  people 
shall  be  by  ballot,  which  contemplates  a 
secret  ballot,  as  requiring  the  voter  to  dis- 
close how  he  voted  at  the  preceding  election 
and  how  he  intends  to  vote  at  the  coming  one. 
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since  the  statute  does  not  require  the  chal- 
lenged voter  to  specifically  state  for  whom  he 
previously  voted,  but  merely  that  he  voted 
for  a  majority  of  the  party's  candidates,  and 
there  is  nothing  in  the  constitutional  provi- 
sions making  it  unlawful  for  one  to  volun- 
tarily state  how  he  voted  or  intends  to  vote. 
[See  5  Ann.  Cas.  568;  12  Ann.  Cas.  73; 
Ann.  Cas.  1916B  594.] 

Political  Party  —  Definition. 

A  **poIitical  party"  is  an  association  of 
voters  believing  in  certain  principles  of  gov- 
ernment, formed  to  urge  the  adoption  and 
execution  of  such  principles  in  governmental 
affairs  through  officers  of  like  beliefs. 

Validity  of  Primary  Election  Iaw. 

Primary  Election  Law  1915,  §  10,  provid- 
ing that  each  qualified  voter  of  the  precinct 
who  at  the  last  preceding  general  election 
voted  for  a  majority  of  the  regularly  nomi- 
nated candidates  of  the  party  holding  the 
primary  shall  be  entitled  to  vote  at  it,  pro- 
vided such  elector  was  registered  as  a  voter 
at  such  previous  general  election,  etc.,  is  not 
violative  of  Const,  art.  1,  §  23,  providing  that 
general  assembly  shall  not  grant  to  any 
citizen  or  class  of  citizens  privileges  or  immu- 
nities which  on  the  same  terms  shall  not 
equally  belong  to  all  citizens,  as  excluding,  by 
the  teat  of  participation  in  a  primary,  those 
who  were  duly  registered  for,  but  did  not 
vote  at,  the  preceding  general  election  oh 
account  of  unavoidable  accident,  etc.,  and  as 
permitting  to  participate  those  who  were  too 
young  to  register  and  vote. 

[See  5  Ann.  Cas.  568;  12  Ann.  Cas.  73; 
Ann.  Cas.  191(iB  594.] 

Same. 

Primary  Election  Law  1915,  §  10,  providing 
that  each  qualified  voter  of  the  precinct,  who, 
at  the  last  preceding  general  election,  voted 
for  a  majority  of  the  regularly  nominated 
candidates  of  the  party  holding  the  primary, 
shall  be  entitled  to  vote  at  it,  provided  he  was 
registered  as  a  voter  at  such  previous  gen6ral 
election,  etc.,  is  not  violative  of  Const.  |irt.  2, 
§  1,  declaring  that  all  elections  shall  be  free 
and  equal. 

Same* 

Primary  Election  Law  1915,  (  14,  authoriz- 
ing the  nomination  of  governor  and  United 
States  senator  by  state-wide  primary,  while 
requiring  nominations  for  other  state  officers 
to  be  made  at  state  conventions,  is  not  viola- 
tive of  Const,  art.  1,  §  .23,  providing  that  the 
general  assembly  shall  not  grant  to  any 
citizen  or  class  of  citizens  privileges  or  im- 
munities which  upon  the  same  terms  shall 
not  equally  belong  to  all  citizens. 

Same. 

Primary  Election  Law  1915,  §§  14,  15,  26, 
27,  28,  29,  providing  for  second  choice  voting 
at  primaries,  is  not  violative  of  Const,  art.  2, 
§  2,  prescribing  the  qualifications  of  electors, 
and  article  5,  §  5,  providing  that  the  persons, 
respectively,  having  the  highest  number  of 
votes  for  governor  and  lieutenant  governor, 
shall  be  elected,  but,  in  case  two  or  more 
persons  shall  have  an  equal  and  the  highest 
number  of  votes  for  either  office,  the  general 
assembly  shall,  by  joint  vote,  forthwith  pro- 
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ceod  to  elect  one  of  the  said  persons  governor 
or  lieutenant  governor,  as  the  case  may  be, 
on  the  ground  that  the  constitution  contem- 
plates a  single  vote  by  each  elector,  since 
primary  elections  were  not  contemplated  by 
such  constitutional  provisions. 

Same* 

Primary  Election  Law  1916,  §  13,  requiring 
eandidates  to  pay  into  the  state  and  county 
treasury  a  fee  equal  to  one  per  cent  of  thie 
annual  salary  of  the  offices  they  seek,  is 
violation  of  Const,  art.  1,  §  23,  providing  that 
the  general  assembly  shall  not  grant  to  any 
citizen  or  class  of  citizens  privileges  or  immu- 
nities which  upon  the  same  terms  shall  not 
equally  belong  to  all  citizens. 

Appeal  from  Circuit  Court,  Floyd  county: 
Paris,  Judge ;  and  appeal  from  Circuit  Court, 
Marlon  county:  Ewbank,  Judge. 

Consolidation  actions  by  Charles  D.  Kelso, 
plaintiff,  against  Homer  L.  Cook,  Secretary 
of  State,  et  al.,  defendants,  and  by  Carl  H. 
Mote,  plaintiff,  against  Horace  G.  Cassady,  de- 
fendant. Judgment  for  defendants  in  Urst  ac- 
tion and  plaintiff  appeals.  Judgment  for 
plaintiff  in  second  action  and  defendant  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affirmed. 

CfMrl-es  D.  Kelso  for  appellant  Kelso. 

Evan  B.  Stotsenbilrg  and  Carl  H.  Weyl  for 
appellant  Cassady. 

Evan  B.  kftotsenhurgy  Ahram  Simmons^ 
Horace  M.  Kean,  Leslie  R.  Naftzger,  Omer  *SF. 
Jackson,  Michael  A.  Sweeney  and  Wilbur  T, 
G ruber  for  appellees  Cook  et  al. 

Addison  C.  Harris  and  W.  H.  Thompson  for 
appellee  Mote. 

Edioard  R.  Lewis,  Willitts  A,  Bastian  and 
Ettas  D,  Salsbury,  amici  curiae. 

[176]  Morris,  C.  J. — The  above  appeals,  in- 
volving the  constitutional  validity  of  the  Pri- 
mary Election  Law  of  1915,  were  consolidated 
for  oral  argument  and  decision. 

Appellant  Kelso,  as  a  taxpayer  of  Floyd 
County,  filed  his  complaint  against  Cook, 
secretary  of  state.  Miller  as  auditor,  and 
Johnson  as  clerk  of  the  circuit  court,  of  Floyd 
County,  to  enjoin  them  from  the  performance 
of  certain  acts  required  of  them  by  designated 
sections  of  the  primary  act  (Acts  1915  p. 
359 ) ,  because  of  the  alleged  invalidity  of  the 
law.  The  trial  court  adjudged  the  entire  act 
valid,  except  [177]  that  portion  of  §  13,  re- 
lating to  fees  of  candidates,  which  was  held 
unconstitutional.  Appellees  Cook,  et  al.,  have 
here  assigned  cross  errors  based  on  the  court's 
ruling  on  said  provision  of  §  13. 

Mote,  appellee,  in  his  appeal  filed  his  com- 
plaint for  himself  and  others  similarly  sit- 
uated, against  appellant  Cassady,  in  the  Mari- 
on Circuit  Court  alleging,  among  other  things, 


that  appellee  is  forty  years  old  and  is  a  citi- 
zen of  the  United  States  and  has  resided  for 
more  than  a  year  in  a,  certain  precinct  in 
Center  Township^  in  Marion  County,  and  ex- 
pects to  maintain  his  residence  there  until 
the  end  of  the  year  1916;  that  at  the  last 
registration  he  was  duly  registered  as  an  elec- 
tor in  such  precinct;  tliat  at  the  general  elec- 
tion of  1914,  he  voted  in  said  township  for 
a  majority  of  the  candidates  of  the  Progrcb- 
sive  party,  and  was  then  an  adherent  of 
such  party;  that  afterwards,  but  more  than 
a  year  ago,  he  withdrew  his  membership  in 
the  Progressive  party  and  since  then  has  been, 
and  intends  to  be,  a  member  of  the  Republi- 
can party  and  intends  to  vote  for  a  majority 
of  the  candidates  on  the  Republican  ticket  at 
the  general  election  in  November,  1916,  and 
desires,  and  intends,  to  participate  in  the 
March,  1916,  primary  election,  and  vote  in 
said  precinct  for  his  choice  of  candidates  of 
the  Republican  party,  and  further  intends  at 
the  ensuing  general  election  to  vote  for  the 
candidates  on  the  Republican  ticket.  It  is 
further  alleged  that  appellant  Cassady  is  now, 
and  long  has  been,  and  will  continue  to  be, 
during  the  year  1916,  a  duly  qualified  and 
registered  voter  in  said  precinct;  that  he  has 
been  for  years,  is  now  and  will  continue  to 
be,  during  the  year  1916,  a  member  of  the 
Democratic  party ;  that  he  voted  the  Democrat- 
ic ticket  in  1914,  and  will  do  so  in  1916;  that 
he  intends  to  participate  in  the  primary 
[178]  election  in  March,  1916,  in  said  pre- 
cinct, and  threatens  to,  and  will,  unless  en- 
joined, challenge  appellee's  right  to  vote  for 
Republican  candidates  at  such  primary  for 
the  reason  that  appellee  did  not,  at  the  1914 
election,  vote  for  a  majority  of  the  candidates 
on  the  Republican  ticket;  that  because  of  the 
provisions  of  §  10  of  the  primary  law  sucli 
challenge  must  be  sustained,  and  appellee  will 
thereby  be  prevented  from  participating  in 
the  choice  of  Republican  candidates;  Section 
10  of  the  act  is  set  out  and  averred  to  bo 
unconstitutional  and  void,  and  an  injimction 
is  prayed  for,  enjoining  appellant  Cassady 
from  challenging  appellee  when  he  offers  to 
vote  at  the  coming  primary.  Appellant  Cas- 
sady's  demurrer  to  this  complaint  was  over- 
ruled. He  declined  to  further  plead  and 
judgment  was  rendered  for  appellee,  and  en- 
joining Cassady  from  challenging  Mr.  Mote  on 
account  of  the  fact  that  he  had  not  voted  in 
1914  for  a  majority  of  the  party  nominees  on 
the  Republican  ticket.    . 

Tlie  act  in  question  provides  for  a  State- 
wide primary  election  for  the  selection  of 
candidates  of  any  political  party  that  cast  as 
much  as  ten  per  cent  of  the  total  State  vote 
at  a  preceding  general  election.  Its  provi 
sions  include  nominations  for  township,  city, 
county,  congressional,  and  judicial  offices,  and 
Governor    and    United    States    Senator.      It 


KELSO  V. 

i8>  Ind 

also  provides  for  the  selection  by  each  of  said 
piirties,  of  precinct  committeemen  and  dele- 
gates to  State  conventions,  but  requires  nom- 
inations of  State  officers,  other  than  Governor 
and  United  States  Senator,  to  be  made  by 
delegates  at  State  conventions.     At  the  pres- 
ent time  the  act  applies  only  to  the  Demo- 
cratic,  Republican   and   Progressive   parties. 
The  act  requires  a  separate  primary  for  each 
participating  political   party   with   separate, 
di^erent  colored  tickets^  and  ballot  boxes  for 
each,  [179]   but  all  such  primaries  must  be 
held  at  the  same  time  and  place,  and  under 
the  control  of  a  single  set  of  election  officials. 
Section  10  prescribes  the  qualifications  of 
voters,  and  reads  as  follows:  "Each  qualified 
voter  of  the  precinct  who,  at  the  last  preced- 
iDg  general  election,  voted  for  a  majority  of 
the   regularly   nominated   candidates   of   the 
party  holding  such  election,  shall  be  entitled 
to  vote  at  such  election,  provided  such  elector 
was  registered  as  a  voter  at  such  previous 
^>eneral  election;  and  Provided^  further j  That 
if  i'Uch  elector  was  not  so  registered,  he  shall 
make  the  affidavit  hereinafter  provided   for. 
It  shall  be  the  duty  of  the  county  auditor 
to  furnish   to   the   inspector  of   elections   in 
each  of  such  precincts  a  copy  of  the  book  of 
the  registration   of   voters   of   such   precinct 
for  the  preceding  general   election.     If   the 
name  of  such  person  offering  to  vote  at  such 
primary  shall  be  found  on  such  registration 
boiik.   it   shall   be  sufficient  evidence   of   his 
ri^ht  to  vote,  unless  he  be  challenged  as  here- 
inafter provided  for.     Any  person  who  will 
I*  a  qualified  elector  at  the  election  for  which 
iiuch  primary  is  being  held,  whose  name  does 
not  appear  on  such  book  of  registration,  shall 
l«  entitled  to  vote  if  he  shall  make  affidavit 
that  he  is  a  qualified  voter  of  such  precinct. 
Any  qualified  legal  voter  in  such  precinct  may 
challenge  any  voter  or  person  who  shall  offer 
to  rote  at  such  election,  and  when  so  chal- 
lenged, such  person  shall  not  be  entitled  to 
vote  unless  he  shall  make  an  affidavit  that  he 
i^  a  qualified  legal  voter  of  the  precinct ;  that 
at  the  last  preceding  general  election  he  af- 
filiated with  the  party  for  whose  candidate 
he  proposed  to  vote  in  such  primary,  that  he 
voted  for  a  majority  of  the  regular  nominees 
of  Buch  party ;  and  that  he  intends  to  support 
and  vote,  for  the  regular  nominees  of  such 
party  at  the  coming  election.    [180]  Provided, 
That  any  qualified  legal  voter  who  was  under 
twenty-one  years  of  age  at  the  last  preceding 
election,  and  who  will  have  attained  the  age 
of  twenty-one  years  prior  to  the  ensuing  elec- 
tion shall  be  entitled  to  vote  at  the  primary 
«f  the  party  with  which  he  intends  to  af- 
filiate, and  whose  candidates  he  intends  to 
vote  for   at   the    approaching   election,    and 
whenever  any  such  person  last  named  is  chal- 
lenged, it  shall  be  sufficient  if  he  shall  make 
atHdavit   that  he  will  be  a  qualified  legal  voter 
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of  the  precinct  at  the  next  general  election,  and 
that  he  intends  to  BU|)port  and  vote  for  the 
regular  nominees  of  the  party  for  whose  can- 
didate he  proposes  to  vote  for  in  such  pri- 
mary." 

Section  13,  among  other  things,  requires 
each  candidate  for  nomination  to  pay  into  the 
State  or  county  treasury  a  sum  equal  to  one 
per  cent  of  one  year's  salary  for  the  office 
w(iich  he  aspires  to  hold,  and  in  default  of 
which  his  name  can  not  be  printed  on  the 
official  ballot. 

Section  22  provides  that  the  elector  shall 
state  his  name  and  party  affiliation  to  the 
election  clerks  who  shall  thereupon  deliver  to 
him  the  proper  ballot.  Section  23  authorizes 
him  to  express  his  first  and  second  choice  for 
candidates  for  each  office.  Section  38  fixes 
a  penalty  for  voting,  or  offering  to  vote,  with- 
out legal  qualifications.  Section  58  makes 
applicable  to  these  primaries  consistent  pro- 
visions of  the  general  election  laws.  Section 
59  repeals  the  Primary  Election  Law  of  1907. 

It  is  urged  by  appellant  Kelso  and  appellee 
Mote  that  §  10  of  the  act,  fixing  the  qualifi- 
cations of  primary  election  voters,  violates 
§  2  of  article  2  of  our  Ck)nstltution  which 
provides  that,  "In  all  elections  not  otherwise 
provided  for  by  this  constitution  every  male 
citizen  of  the  United  States,  of  the  age  of  21 
years  .  .  .  who  shall  have  resided  .  .  . 
[181]  in  the  township  sixty  days,  and  in 
.  .  .  the  precinct  thirty  days,  immediately 
preceding  such  election  .  .  .  shall  be  en- 
titled to  vote  in  the  .  .  .  precinct  where 
he  may  reside,  if  he  shall  have  been  duly 
registered.  .  .  /'  Kelso  further  insists 
that  if  said  §  10  be  invalid  the  whole  act 
must  fall,  because  of  the  dependence  on  such 
section  of  other  vital  provisions  of  the  law. 
We  concur  in  this  latter  view.  That  §  10, 
supra,  fixes  qualifications  different  from  those 
prescribed  in  said  §  2  of  article  2,  and,  read 
in  connection  with  other  provisions,  'limits 
participation  in  the  primaries  to  voters  ad- 
hering to  parties  theretofore  casting  a  definite 
minimum  vote,  is  manifest  and  conceded. 
Does  this  constitutional  provision  control  the 
voters'  qualifications  in  such  primary  election 
as  is  here  involved?  If  so,  the  act  must  be 
held  void. 

Article  2  of  our  Constitution  cont|iins  four- 
teen sections,  each  relating  to  elections.  Sec- 
tion 1  of  the  article  declares  that  "All 
elections  shall  be  free  and  equal."  Section  6 
provides  that  one  who  has  offered  or  given  a 
bribe  to  secure  his  election  shall  be  disquali- 
fied for  holding  office  during  the  term  for 
which  he  may  have  been  elected.  Section  13 
declares  that  ''All  elections  by  the  people  shall 
be  by  ballot;  and  all  elections  by  the  general 
assembly,  or  by  either  branch  thereof,  shall 
be  viva  voce."  Section  14,  among  other 
things,   provides  that   "all  general  elections 
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shall  be  held  on  the  ^rst  Tuesday  after  the 
first  Monday  in  November.**  Section  1  of 
article  15  reads  as  follows:  "All  officers  whose 
appointments  are  not  otherwise  provided  for 
in  this  constitution  shall  be  chosen  in  i>uch 
manner  as  now  is,  or  hereafter  may  be,  pre- 
scribed by  law."  Section  1  of  article  16  pro- 
vides for  the  submission  of  proposed  consti- 
tutional amendments  to  all  the  electors  of  the 
State  for  adoption  or  rejection.  * 

[182]  Our  Constitution  was  adopted  in 
1851.  Section  2  of  article  2,  supra,  was 
amended  in  1881.  And  the  amendment 
changed  the  provisions  fixing  the  qualifica- 
tions of  voters.  Section  23  of  our  Bill  of 
'  Rights  (Constitution,  Art.  1)  prohibits  the 
granting  to  a  citizen  or  class  of  citizens,  priv- 
ileges or  immunities  which,  on  the  same 
terms,  shall  not  equally  belong  to  all  citizens. 
Section  31  of  the  same  article  "declares  that 
no  law  shall  restrain  any  of  the  inhabitants 
of  the  State  from  assembling  together  in  a 
peaceable  manner,  to  consult  for  their  com- 
mon good;  nor  from  instructing  their  repre- 
sentatives. 

In  determining  the  question  of  the  applica- 
tion of  §  2  of  article  2,  supra,  to  this  act  it 
is  insisted  that  the  term  "  all  elections"  must 
necessarily  comprehend  the  broadest  defini- 
tion of  the  word  "election;"  that  a  primary 
election  clearly  falls  within  the  scope  of  the 
definition  of  "all  elections,"  though  it  be  con- 
ceded that  there  is  a  radical  difference  be- 
tween an  election  of  public  officers  and  a 
primary  one  to  select  candidates  for  office  by 
a  political  organ  ii^- at  ion.  In  its  broad  sense 
the  word  "election"  signifies  a  selection  of 
one  from  the  number  of  those  choosing.  9 
R.  C.  L.  977.  The  word  occurred  so  often  in 
our  statutes,  in  force  in  1881,  when  this  con- 
stitutional provision  was  adopted  by  the  peo- 
ple, that  it  would  involve  a  needless  task  in 
pointing  out  all  the  instances.  Suffice  it  to 
gay  that  at  that  time  laws  were  in  force  regu- 
lating the  election  of  trustees  of  chiirches, 
lodges  and  other  religious  and  charitable  as- 
sociations ( 1  R.  S.  1852,  p.  459 )  ;  the  election 
of  officers  of  private  corporations  (1  11.  S. 
1852  p.  239)  ;  and  ihe  election  of  offico'-s  of 
the  State  militia  (Acts  1861  [s.  s.]  p.  52, 
§  5369  R.  S.  1881 ) .  To  claim  that  the  people, 
in  1881,  when  they  adopted  the  amendd  §  2 
of  f^rticle  2,  supra,  intended  the  term  "all 
elections"  to  include  [183]  elections  of  officers 
of  churches,  private  corporations  and  militia 
companies  would  be  absurd,  and  we  are  forced 
to  conclude  that  a  limited  definition  must  be 
accorded  the  term.  Conceding  some  limita- 
tions, however,  Is  the  term  still  broad  enough 
to  include  primary  elections?  The  intent  of 
the  people  in  adopting  a  constitutional  limi- 
tation must  be  given  effect  when  ascertained. 
In  seeking  this  intent,  if  concealed  in  ambig- 
uous phraseology,  courts  may  properly  resort 


to  other  relevant  provisions  of  the  instrument^ 
to  the  history  of  the  times,  the  then  existing* 
laws,  the  mischiefs  existing,  and  the  appro- 
priate remedies.  6  R.  C.  L.  51.  They  should 
not  view  the  controverted  phrase  from  the 
standpoint  of  the  mere  word-caviler,  or  that 
of  one  content  to  permit  a  technical  construc- 
tion to  limit  and  obstruct  the  natural  de- 
velopment and  progress  of  a  free  people. 
Spickerman  v.  Goddard  (1914)  182  Ind.  623^ 
107  X.  E.  2,  L.R.A.1915C  513;  6  R.  C.  L.  4C^ 
47;  South  Carolina  v.  TJ.  S.  (1905)  199  U.  S. 
437,  26  S.  Ct.  110,  50  U.  S.  (L.  ed.)  261,  4 
Ann.  Cas.  737.  Another  recognized  rule  of 
construction  of  ambiguous  constitutional  pro- 
visions is  that  a  legislative  interpretation, 
particularly  when  acquiesced  in  for  a  long 
period  of  time,  is  entitled  to  great  considera- 
tion. State  v.  Gerdink  (1909)  173  Ind.  245,. 
251,  90  X.  E.  70;  6  R.  C.  L.  63,  64. 

Before  and  since  1881,  the  legislature  pro- 
vided for  the  "election"  of  county  superin- 
tendents of  schools  by  township  trustees.  Act» 
1873  p.  75,  §  5900  Burns  1894.  Trustees  of 
school  cities  and  towns  have  been  "elected'*" 
by  city  councils  and  town  trustees  since  1875, 
at  least.  Acts  1875  p.  135,  %  5915  Burns  1894. 
The  act  of  March  6,  1865,  provided  for 
the  annual  "election"  (Acts  1865,  p.  3,  § 
4498,  R.  S.  1881,  §  6589  Burns  1914)  of 
[184]  school  directors  by  electors  of  school 
districts  consisting  of  (§  14,  Acts  1865,  p  3) 
heads  of  families,  male  and  ^^female"  and 
guardians  of  minors.  'That  any  such  election 
conflicted  with  the  constitutional  provision 
in  question  was  never  suggested.  Primary 
elections  are  not  new.  They  were  probably  in 
vogue  in  some  counties,  as  early  as  1851.  In 
1881  they  had  become  fixed  by  party  usage 
in  many  of  the  counties,  and  the  method  was 
well  understood  by  the  voters  of  the  State 
when,  in  3881,  they  adopted  the  section  in 
question.  In  1869  the  General  Assembly- 
passed  an  act  that  required  election  judges 
to  be  appointed  from  the  two  political  parties 
casting  the  highest  number  of  votes.  Acts 
1869  ( s.  s. )  p.  58.  Similar  provision  is  found 
in  subsequent  election  laws.  The  General  As- 
sembly of  1877  enacted  an  election  law,  §  7 
of  which  authorized  any  political  party,  hav- 
ing candidates  to  be  voted  for  to  be  repre- 
sented at  the  count  of  votes  by  two  witnesses 
to  be  selected  by  the  party  central  committer 
or  by  the  ''rotera  of  ihe  respective  parties.*' 
Acts  1877,  p.  38.  The  same  General  Assem- 
bly (1877)  proposed  for  submission  to  the 
electors  of  Indiana  §  2  of  article  2,  of  our 
Constitution,  in  its  present  form.  Eight 
years  after  the  adoption  of  the  controverted 
section  of  the  Constitution,  the  legislature 
enacted  the  Australian  Ballot  Law,  which, 
among  other  things,  sought  to  protect  polit- 
ical parties  in  the  nomination  of  candidates- 
for  office  by  means  of  voluntary  direct   pri- 
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marr  elections.  Acta  1889,  p.  157,  §  18, 
^  6S99,  Burns  1914.  That  law  still  remains 
m  effect.  Section  4  of  the  same  act,  autlior- 
izea  in  certain  cases,  the  selection  of  judges 
oo  election  boards  by  primary  elections.  Acts 
ISS9,  p.  157,  §  6201,  Burns  1894.  Other  pro- 
visions of  Uie  same  act  protected  and  regu- 
Uted  the  acts  of  political  parties  done  in  con- 
Tentions,  primary  elections  and  [185]  by  polit- 
ical committees,  and  these  provisions  are 
still  in  effect.  §§  6886,  6896,  6897,  6898,  6899, 
<.U06,  6908,  6909,  6923,  6927  Burns  1914,  Acts 
1889,  p.  157,  Acts  1891,  p.  124,  Acts  1897,  p. 
49.  The  legislature  of  1897  prohibited  nomi- 
nations by  fusion  of  political  parties.  Acts 
1S97,  p.  49,  §  6900  Burns  1914.  An  act  of 
1901  authorizes  the  presence  of  political  party 
watchers  at  the  counting  of  ballots.  Acts 
1901,  p.  525,  §  6934  Burns  1008.  The  right, 
under  the  act  of  1889,  of  political  parties  to 
have  placed  on  official  ballots  the  names  of 
their*  nominees,  under  their  party  emblems, 
where  the  nominations  are  made  at  the  time 
and  place  ''designated  in  the  call  of  the  regu- 
larly constituted  party  authorities*'  was  up- 
held by  this  court  in  State  v.  Election  Com'rs 
(1906)   167  Ind.  276,  78  N.  E.  1016. 

In  mi  (Acts  1901,  p.  495,  §  6339c  Burns 
1901 1  a  primary  election  law  was  enacted, 
mandatory  in  counties  containing  a  city  with 
a  population  of  50,000  or  more,  and  optional 
in  ail  other  counties.  It  was  entitled  "An 
Act  for  the  purification  of  primary  elections," 
i'tc,  and  provided  for  the  organization  of  polit- 
ical parties,  the  election  of  officers  thereof, 
including  precinct  committeemen,  and  author- 
ized, at  the  option  of  the  party  officials,  the 
selection  of  party  candidates  by  direct  vote 
i)f  party  adherents.  It  also  defined  the  quali- 
fications ol  electors,  substantially  as  in  §  10, 
»upra,  here.  The  act  was. construed,  in  some 
particulars,  in  State  v.  Elliott  (1902)  158 
Ind.  168,  63  N.  E.  222.  This  act  was  super- 
seded by  that  of  1907.  Acts  1907  p.  627, 
§  "055  Bums  1914.  That  enactment  was 
mandatory  as  to  parties  casting  ten  per  cent 
of  the  total  vote,  in  all  counties  containing 
cities  with  a  population  of  36,000  or  more, 
and  optional  in  other  counties.  It  required 
the  election  of  precinct  committeemen  of  each 
of  such  parties  at  separate  places  [186]  by 
direct  vote  of  electors.  It  prescribed  voters* 
qualifications,  that  were  substantially,  and,  in 
the  main,  literally,  copied  in  §  10,  supra, 
liere.  It  required  the  nomination  of  party 
candidates  for  county,  city  and  township  of- 
ficers by  party  primary  elections.  It  express- 
ly provided  that  it  did  not  apply  to  nomina- 
tions for  State  and  National  officers  nor  to 
the  selection  of  delegates  to  State  or  Nation- 
al party  conventions.  This  act  was  super- 
ceded by  the  enactment  in  controversy.  Mean- 
while, in  1905  (Acts  1905,  p.  122),  a  so-called 
primary  act  was  passed,  applicable  only  to 
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Terre  Haute  and  Vigo  County,  providing  for 
the  election  of  precinct  committeemen,  and 
the  nomination  of  candidates  for  office  by  par- 
ties casting  ten  per  cent  of  the  vote.  At  these 
primaries  all  persons  were  permitted  to  vote 
who  would  be  qualified  therefor  at  the  suc- 
ceeding general  election.  It  enabled  the  Re- 
publicans to  select  the  precinct  committee- 
men and  candidates  of  the  Democratic  party 
and  with  equal  liberality  bestowed  on  Demo- 
crats, Socialists  and  Prohibitionists  the  right 
to  dictate  the  selection  of  committeemen  and 
candidates  of  the  Republican  party.  The  only 
discordant  note  in  the  harmony  of  freedom 
pervading  the  act  was  the  positive  edict 
against  voting  more  than  once.  The  law  can 
only  be  characterized,  however,  incongruous- 
ly, as  providing  for  a  nonpartisan  primary  of 
party  organizations.  If  the  people  of  Terre 
Haute  and  Vigo  County  ever  desired  the  act 
to  live  they  were  disappointed,  for  it  was 
repealed  by  the  succeeding  legislature. 

In  Gray  v.  Seitz  (1904)  162  Ind.  1,  69  N. 
E.  496,  the  construction  of  §  6,  Art.  2,  of 
our  Constitution,  was  involved.  A  person  who 
was  elected  county  auditor  had,  as  alleged, 
been  guilty  of  securing  his  nomination  at  a 
voluntary  primary  election  of  his  party  by 
means  of  bribery.  It  was  contended  that 
[187]  he  became  thereby  disqualified  from 
holding  the  office.  In  holding  that  the  con- 
stitutional provision  did  not  apply  to  primary 
elections,  this  court  said :  "It  seems  perfect- 
ly clear  that  §  6,  Art.  2  .  .  .  applies  only 
to  bribes  .  .  .  given  or  offered  to  secure 
the  election  of  a  candidate  at  a  final  or  popu- 
lar election.  No  mention  is  made  of  a  pri- 
mary election,  and  the  language  used  refers 
exclusively  to  the  election  by  virtue  of  which 
title  to  the  office  is  claimed."  Appellant  Kel- 
so claims  that  the  opinion  declares  an  erro- 
neous doctrine.  We  cannot  assent  to  such 
conclusion.  In  State  v.  Paris  (1913)  179  Ind. 
446,  101  N.  E.  497,  this  court  said:  "The 
words  'primary  election'  are  well  understood 
to  mean  the  act  of  choosing  candidates  by  re- 
spective political  parties  to  fill  the  various  of- 
fices, as  the  word  election  is  understood  to  mean 
the  final  choice  of  electors  to  fill  such  offices.'' 
In  State  v.  Hirsch  (1890)  125  Ind.  207,  24  N, 
£.  1062,  9  L.R.A.  170,  in  discussing:  the  char- 
acteristics of  elections  and  primary  elections 
it  was  said :  "The  respective  parties  first  make 
choice  of  candidates,  and  secondly  all  of  the 
electors  make  choice  between  the  various  can- 
didates ;  and  the  words  'primary  election'  well 
express  the  choice  made  by  the  respective  polit- 
ical parties."  Tlie  appellee  in  that  case  was 
charged  with  selling  liquor  at  Winchester,  on 
the  day  of  a  voluntary  primary  election,  in 
alleged  violation  of  a  statute  which  forbade 
the  selling  of  liquor  on  the  "day  of  any  elec- 
tion in  the  township,  town  or  city  where  the 
same  may  be  holden."    In  its  opinion  on  page 
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216  the  court  considered  the  act  of  1889  which 
made  it  a  crime  to  influence  voters  at  volun- 
tary primary  elections,  by  money  or  other 
designated  means,  and  properly  held,  as  we 
consider  it,  that,  in  view  of  the  mischief 
sought  to  be  remedied,  the  statute  (§  2098 
R.  S.  1881,  §  2194  [188]  Bums  1901)  was 
broad  enough  to  comprehend  sales  of  liquor 
on  primary  election  days. 

By  the  term  "general  election"  is  usually 
meant  the-  selection  of  officers  to  serve  after 
the  expirations  of  terms  of  former  ones.  By 
"special  election"  we  usually  understand  one 
to  fill  a  vacancy  in  office  or,  at  which  some 
measure  or  proposition  is  submitted  to  elec- 
tors. Spickerman  v.  Goddard,  supra;  15  Cyc. 
279;  9  R.  C.  L.  978.  Proposed  constitutional 
amendments  have  been  submitted  at  a  special 
election  (Acts  1881,  p.  31)  and  a  proposition 
for  a  constitutional  convention  has  been  sub- 
mitted to  the  voters  at  a  general  election. 
Acts  1913,  p.  812.  At  all  such  elections,  gen- 
eral or  special,  §  2  of  article  2,  supra,  gov« 
ems  as  to  qualifications  of  electors.  State 
v.  Shanks  (1912)  178  Ind.  330,  99  N.  E.  481. 

Primary  elections,  in  their  origin,  were 
creatures  of  voluntary  political  associations. 
15  Cyc.  279.  They  were  employed  especially 
by  majority  parties  in  localities  where  their 
preponderance  was  such  that  ordinarily  a 
nomination  meant  an  election.  9  R.  C.  L. 
1072.  The  word  "primary"  itself  necessarily 
implies,  as  qualifying  the  word  "election," 
an  election  or  choosing,  antecedent  to  the 
final  choice  or  "election."  Twenty-five  years 
ago  this  court  judicially  knew  the  w^ll  de- 
fined custom  of  selecting  party  candidates, 
prior  to  regular  elections,  by  primary  ones. 
State  V.  Hirsch,  supra,  210.  To  assume  that 
§  2,  Art.  2,  governs  primary  elections,  im- 
plies that  no  lawful  primary  can  be  held.  The 
latter  must  be  hel/l  if  at  all,  previous  to  the 
final  election,  and  necessarily  there  will  be 
voters  under  twenty-one  years  of  age  at  the 
time  of  the  primary,  but  who  reach  their 
majority  before  the  general  election.  This 
class  of  voters,  specially  [189]  important  be- 
cause of  long  expectancy  of  life,  has  always 
participated  in  primary  elections  governed  by 
party  usage,  but  must  be  excluded  if  §  2, 
dupra,  controls.  But  vastly  more  important, 
if  that  section  controls,  any  elector  of  the 
precinct,  though  avowedly  an  adherent  of  no 
party,  may  participate  on  equal  terms  with 
party  adherents  in  selecting  its  candidates, 
and  the  adherent  of  one  party,  with  only  sin- 
gle candidates  for  nominations,  might,  with 
safety  to  his  own  party,  go  into  the  camp  of 
his  political  adversary  and  maliciously  vote 
for  its  most  unworthy  candidates  witli  the  de- 
liberate purpose  of  wrecking  it.  No  political 
party  ever  held  a  voluntary  primary  open  to 
others  than  its  adherents,  and  it  may  be 
safely   asserted   that   no    sane   organization, 


political,  religious  or  otherwise,  will  ever 
voluntarily  countenance  such  folly  as  permit- 
ting the  selection  of  its  officers  by  nonadher- 
ents. To  assume  that  ))ecause  of  said  consti- 
tutional provision  non -Republicans  may  select- 
the  officers  and  candidates  of  that  party,  is 
as  devoid  of  reason  as  the  assumption  that 
agnostics  be  permitted  to  elect  the  trustees  of 
a  church.  To  assert  that  Democratic  or  Pro- 
gressive candidates  may  be  selected  by  Re- 
publicans, Socialists  and  adherents  of  no  par> 
ty,  is  as  fatuous  as  the  idea  that  a  military 
strategist  ought  to  submit  his  plans  for  his- 
coun try's  defense  to  the  commanding  general 
of  the  enemy.  No  court  has  the  right  to  im- 
pute such  folly  to  the  people  (most  of  whom 
adhered  to  some  party)  who  adopted  this  pro- 
vision in  1881,  or  to  the  members  of  the  legis- 
latures, some  of  whom  were  nominated  at 
direct  primaries,  who  proposed  the  section,  a» 
amended.  State  v.  Flaherty  (1912)  23  N.  D. 
313,  136  N.  W.  76,  41  L.R.A.(N.S.)  132.  It 
was  not  the  purpose  of  the  constitutional  pro- 
vision in  question  to  indirectly  destroy  polit- 
ical organizations,  yet  that  would  be 
[190]  the  necessary  result  if  parties  may  not, 
by  some  test  of  affiliation,  exclude  their  ene- 
mies from  controlling  them.  « 

Counsel  for  appellee  Mote,  while  insisting 
that  the  legislature  may  prescribe  no  test 
of  affiliation,  assert  that  political  parties  are 
free  to  voluntarilv  fix  such  tests  as  thev  de- 
sire.  The  test  found  in  §  10,  supra,  of  thi» 
act  was  no  doubt  borrowed  from  the  customa- 
ry usage  of  the  dominant  political  parties. 
One  of  the  manifest  purposes  of  the  law  in 
question,  and  particularly  of  §  10,  supra,  is 
the  protection  of  political  parties  from  ille- 
gitimate outside  influences,  and  we  perceive 
no  reason  why  the  legislature  may  not  ex- 
pressly declare  lawful  a  voluntary  act  that 
was  actually  lawful  at  common  law.  On  the 
other  hand,  if  said  §  2  of  article  2  controls 
primary  elections,  and  is  self -executing  ,( see 
6  R.  C.  L.  57-62),  probably  all  primarie» 
heretofore  held  by  party  usage  have  violated 
its  mandates;  if  not  self -executing,  the  legis- 
lature clearly  has  the  power,  and  is  in  duty 
bound  to  enact  such  legislation  as  will  carry 
its  mniirtntes  into  effect,  even  though  it  de- 
stroy all  party  organizations,  for  the  legisla- 
tor is  8V»^nrn  to  support,  and  not  to  evade,  or 
nullify,  the  provisions  of  the  organic  law. 

Appellant  Kelso,  in  his  brief,  contends  that 
the  act  in  fixing  a  day  in  March  for  tlie  pri- 
mary violates  §  14  of  article  2,  supra,  which 
declares  that  all  general  elections  shall  he 
held  on  a  certain  day  in  November.  In  his 
oral  argument  he  waived  a  consideration  of 
this  contention.  This  waiver  was  unnecessa- 
ry, if  his  contention  be  correct  that  §  2  of 
the  same  article  includes  primary  elections, 
for  it  is  manifest  that  the  primary  provided 
for  in   this  act,  occurring  at  regular  inter- 
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valfl,  is  in  BO  sense  a  special  election^  but, 
on  the  contrary,  is  a  general  one.  7  Words 
and  Phrases,  6575;  4  Words  [191]  and 
Phrases  (2d  series)  631;  15  Cyc.  279;  9  R. 
C.  1^  978. 

The  character  of  an  act  is  often  best  de- 
termined by  Yiewing  it  from  the  standpoint 
of  its  results.  The  practical  result  of  hold- 
ing that  §  2  of  article  2,  supra,  covers  pri- 
mary elections,  is  their  destruction  whether 
voluntarily  held  by  groups  of  electors  called 
political  parties,  or  involuntarily  held  under 
statutory  mandate.  We  do  not  believe  that 
the  people,  in  adopting  the  constitutional 
provision,  had  any  such  result  in  mind.  View- 
ing the  question,  under  the  rules  of  construc- 
tion heretofore  noted,  and  from  the  stand- 
point of  the  strong  reasons  opposing  the  con- 
tentions of  Mote  and  Kelso,  and  considering, 
also,  the  opinions  of  other  courts,  we  are  of 
the  opinion  that  the  limitations  prescribed  in 
eaid  §  2  of  article  2  are  not  applicable  to  the 
qualification  tests  found  in  §  10,  supra,  of 
this  act.  Gray  v.  Seitz,  supra;  Webber  v. 
Felton  (1908)  77  Ohio  St.  564,  84  N.  E.  85, 
12  Ann.  Cas.  65;  State  v.  Election  Comers 
supra;  State  v.  Johnson  (1902)  87  Minn.  221, 
91  N.  W.  604,  840;  State  v.  Flaherty,  supra; 
Gardner  v.  Ray  (1913)  154  Ky.  509,  157  S. 
W.  1147;  Dooley  v.  Jackson  (1903)  104  Mo. 
App.  21,  78  S.  W.  330;  State  v.  Nichols 
11908)  50  Wash.  508,  97  Pac.  728;  State  v. 
Woodruff  (1902)  68  N".  J.  L.  89,  52  Atl.  294; 
SUte  V.  Michel  (1908)  121  La.  374,  46  So. 
430;  Riter  ▼.  Douglass  (1890)  32  Nev.  400, 
109  Pac.  444;  Ledgerwood  v.  Pitts  (1909)  122 
Tenn.  570,  125  S.  W.  1036. 

It  is  claimed  that  §  10,  supra,  of  the  act 
violates  f  13  of  article  2  of  our  Constitution. 
Both  Kelso  and  Mote  assume  that  any  quali- 
fied legal  voter  of  the  precinct,  regardless  of 
party,  may  challenge  any  one  demanding  any 
•party  ballot,  [192]  for  lack  of  adherence  to 
to  the  party  whose  ballot  he  demands,  in 
which  case  the  one  challenged  cannot  vote  un- 
less he  makes  the  prescribed  oath  of  party 
allegiance.  A  literal  construction  of  the  lan- 
^agc  of  the  statute,  and  a  disregard  of  the 
law  of  waiver,  might  warrant  such  conclu- 
sion, but,  in  interpreting  a  statutory  provi- 
sion, other  relevant  portions  thereof,  and  its 
purpose,  and  common-law  rules,  should  be 
considered.  As  applicable  at  present,  the  act 
contemplates  a  separate  primary  by  each  of 
the  parties,  Democratic,  Progressive  and  Re- 
publican, at  the  same  time  and  place,  with 
nothing  in  common  but  a  single  set  of  officers. 
One  of  the  prominent  designs  of  the  act  is 
to  preserve  the  integrity  and  usefulness  of 
political  parties  by  giving  each  adherent 
thereof  a  free  and  equal  voice  in  the  selec- 
tion of  candidates  and  the  determination  of 
party  principles  and  policies  and  this  cannot 
be  accomplished  without  excluding  those  who 


adhere  to  other  parties,  or  to  no  party.  Some 
test  of  affiliation  is  therefore  necessary.  How- 
ever, appellee  Mote  has  changed  his  party 
adherence,  and  now  wishes  to  vote  with  the  Re- 
publicans. He  cannot  make  the  affidavit  pre- 
scribed. If  the  Republicans  see  fit  to  waive  a 
challenge,  may  a  Democrat,  with  whatever  mo- 
tive, interpose  one  and  exclude  him?  If  so^ 
one  of  the  purposes  of  the  act — exclusion  of 
opposition  party  influence — will  be  defeated, 
for  it  happens  that  at  every  election  many 
voters  with  the  purest  of  motives,  change 
their  party  allegiance.  One  may  waive  any 
right  conferred  for  his  own  benefit,  whether 
contractual,  statutory  or  constitutional,  un- 
less the  relinquishment  is  detrimental  to  the 
public'  40  Cyc.  254.  Our  Constitution  (§  20, 
Art.  1)  declares  that  in  all  civil  eases  the 
right  of  trial  by  jury  shall  remain  inviolate, 
yet  no  one  ever  doubted  [193]  that  a  party 
litigant  in  such  causes  may  waive  the  right. 
Another  provision  ( §  13,  Art.  1 )  declares  that 
in  all  criminal  prosecutions  the  accused  shall 
have  the  right  ''to  meet  the  witness  face  to 
face,"  yet  even  this  important  right  may  be 
waived.  Butler  v.  State  (1884)  97  Ind.  378. 
See  also  Veatch  v.  State  (1878)  60  Ind.  291. 
To  enumerate  a  small  portion  of  the  statutory 
rights  that  may  be  waived,  though  the  en- 
actments themselves  make  no  mention  there- 
of, wo\ild  unduly  extend  this  opinion,  but  see 
10  Ind.  Dig.  Ann.  141  to  144,  inclusive.  *at 
is  a  recognized  principle  that  every  one  may 
waive  a  right  intended  for  his  own  benelK, 
if  it  can  be  relinquished  without  detriment 
to  the  community  at  large."  Reid  v.  Field 
(1887)  83  Va,  26,  1  S.  E.  395. 

The  statute  here  fixes  a  condition  in  the 
form  of  a  fealty  oath.  In  our  opinion  this 
test  was  intended  solely  for  the  benefit  of  the 
political  parties  interested,  and  the  perform- 
ance of  the  condition  may  be  waived  by  the 
particular  political  party  whose  right  may  be 
involved.  Such  waiver  contravenes  no  prin- 
ciple of  public  policy.  The  Republican  party, 
or  any  member  thereof,  in  Mr.  Mote's  case, 
has  the  undoubted  right  to  challenge  his  vote, 
but  if  all  Republicans  are  satisfied  of  the 
genuineness  of  his  party  affiliation  and  decide 
to  waive  the  right  of  challenge,  we  perceive 
no  good  reason  why  Mr.  Cassady  or  any  other 
Democrat  should  be  accorded  the  right  to 
change  the  possible  result  of  the  Republican 
primary  by  excluding  from  such  election  one 
who  claims  to  be  a  Republican  and  \vh<>  has 
convinced  that  party  of  his  good  faith.  Nor 
does  a  Progressive  occupy  a  better  position, 
unless  we  concede  that  it  was  tlio  absurd 
purpose  of  the  law  to  prevent  voters  from 
changing  [194]  party  allegiance.  The  fealty 
test  was  adopted  from  voluntary  rules  of  polit- 
ical parties,  in  force  for  decades,  and  its  en- 
actment into  law  was  to  better  enable  such 
parties  to  protect  themselves  from  frauds  of 
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outsiders.  It  is  a  matter  of  common  koowl- 
edge  that  at  such  voluntary  primaries  party 
strangers  were  not  only  denied  the  right  to 
challenge  voters  for  nonadherence,  but  were 
excluded  from  the  buildings  where  the  elec- 
tions were  being  held.  We  are  not  warranted 
in  placing  such  technical  construction  on  the 
fealty  test  of  §  10,  supra,  as  would  subvert 
one  of  the  manifest  purposes  of  the  statute. 
However,  in  holding  that  a  Democrat  or  Pro- 
gressive may  not  invoke  the  fealty  test  when 
a  voter  demands  a  Republican  ballot,  we  must 
not  be  understood  as  holding  that  any  politi- 
cal party  may  waive  the  residence  qualifica- 
tion of  one  demanding  a  ballot.  The  public 
is  interested  in  prohibiting  nonresidents  of  a 
precinct  from  voting.  Among  the  many  rea- 
sons for  such  conclusion  we  mention  only  one. 
If  a  nonresident  voted  in  the  primary  at  a 
given  precinct,  it  would  likely  happen  that  he 
would  attempt  to  vote  at  the  same  place  at 
the  succeeding  general  election.  Any  voter 
of  the  precinct  may  challenge  any  nonresident 
who  offers  to  vote,  but  the  absence  of  any 
challenge  will  not  relieve  the  nonresident  of 
the  penalty  for  violating  the  law  in  such  re- 
spect. It  is  claimed  that  the  oath  test,  when 
a  challenge  is  interposed,  violates  §  13  of 
article  2,  supra,  because  it  requires  the  voter 
in  such  case  to  disclose  how  he  voted  at  the 
preceding  election,  and  hoW  he  intends  to 
vote  at  the  coming  one.  The  ballot  contem- 
plated by  the  section  is  a  secret  one.  Spick- 
eynan  v.  Goddard,  supra.  This  statute  does 
not,  however,  require  the  challenged  voter  to 
specifically  state  for  whom  he  previously 
voted.  Indeed  [195]  the  test  is  the  most  lib- 
eral imaginable  consistent  with  the  exclusion 
of  adversaries  from  party  councils.  There  is 
nothing  in  the  constitutional  provision  mak- 
ing it  unlawful  for  one  to  voluntarily  state  how 
he  voted,  or  how  he  intends  to  vote.  When 
the  Appellate  Court  was  first  created,  the  ap- 
pointment of  the  judges  was  vested  in  the 
Governor,  but  he  was  not  permitted  to  ap- 
point more  than  three  (or  five)  of  them  from 
one  political  party.  Acts  1891,  p.  39,  §  1382 
Burns  1914.  Our  charitable  institutions  are 
managed  by  bipartisan  boards.  Jury  commis- 
sioners must  be  of  opposite  political  parties. 
In  both  State  and  National  governments  bi- 
partisan appointments  have  become  fixed  in- 
stitutions. The  law  compels  no  one  to  serve 
on  such  boards,  but'  an  applicant  for  such  a 
position  must  disclose  his  party  adherence  if 
required,  otherwise  the  appointing  officer 
could  not  comply  with  his  official  oath  in  dis- 
charging such  duties. 

Primary  election  laws  are  not  designed  for 
nonpartisan  nominations.  Their  sole  object 
is  to  regulate  nominations  by  political  par- 
ties. No  well-disposed  person  would  seek  to 
intrude  on  an  organization  whose  principles 
he  disavows,  and  the  fealty  test  is  designed 


to  prevent  ill-disposed  ones  from  perpetrating^ 
frauds  on  political  parties.  In  the  absence  of 
legislation,  it  was  customary  for  political 
parties  to  prescribe  such  tests,  and  no  one 
contended,  nor  contends,  that  they  were  un- 
lawful. Counsel  for  appellee  Mote,  in  oral 
argument,  stated  that  the  Republican  party 
of  Marion  County  had  a  fealty  test,  be- 
fore the  enactment  of  any  primary  law. 
^uch  test  could  not  have  been  less  oner- 
ous that  the  one  here  prescribed.  Should  he 
succeed  in  having  this  and  previous  primary 
laws  held  invalid  he  would  nevertheless  con- 
front a  fealty  test,  prescribed  [196]  by  the 
party  of  his  affiliation,  that  might  be  leas  lib- 
eral to  him  than  this  one. 

A  political  party  is  an  association  of  vo- 
ters believing  in  certain  principles  of  govern- 
ment, formed  to  urge  the  adoption  and  ex- 
ecution of  such  principles  in  governmental 
afifairs  through  officers  of  like  beliefs.  They 
have  existed  in  some  form  under  all  svstems 
of  government  where  the  people  were  accorded 
any  political  rights.  They  originated  here 
with  the  adoption  of  the  Federal  Constitution 
in  1787.  In  a  republican  form  of  government 
they  are  a  necessity.  A  brilliant  Frenchman 
who  visited  our  country  at  an  early  day 
(1831)  and  who  viewed  the  then  existing 
political  parties  with  unfriendly  eye,  because 
of  their  passions  and  prejudices,  said;  "Par- 
ties are  a  necessary  evil  in  free  governments. 
.  .  .  At  certain  periods  a  nation  may  be 
oppressed  by  such  insupportable  evils  as  to 
conceive  the  design  of  effecting  a  total  change 
in  its  political  constitution;  at  other  times 
the  mischief  lies  still  deeper,  and  the  exist- 
ence of  society  itself  is  endangered.  Such  are 
the  times  of  great  revolutions  and  of  great 
parties.  .  .  .  The  political  parties  which 
I  style  great  are  those  which  cling  to  prin- 
ciples more  than  to  consequences;  to  general, 
and  not  to  especial  cases ;  to  ideas,  and  not . 
to  men."  DeTocqueville,  Democracy  in  Am- 
erica, 187.  Another  distinguished  foreign 
critic,  viewing  our  political  organizations  of 
recent  times  says:  "But  the  spirit  and  force 
of  party  has  in  America  been  as  essential 
to  the  action  of  the  machinery  of  government 
as  steam  is  to  a  locomotive  engine;  or,  to 
vary  the  simile,  party  association  and  organi- 
zation are  to  the  organs  of  government  al- 
most what  the  motor  nerves  are  to  the  mus- 
cles, sinews  and  bones  of  the  human  body.'* 
1  Bryce,  American  Commonwealth,  636. 

[197]  In  Indiana's  capital,  a  grateful  peo- 
ple has  erected  monuments  to  four  men,  re- 
nowned for  public  service  as  early  as  1850, 
1851  when  our  Constitution  was  planned  and 
adopted — Hendricks,  Morton,  Colfax  and 
Owen.  All,  except  Morton,  were  members  of 
that  convention  which  devised  a  scheme  of 
State  organic  law  so  advanced  and  progres- 
sive as  to  survive,  it  is  believed,  all  its  con- 
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temporaries,  excepting  that  of  Maesaeliusetts. 
The  master  spirit  of  that  memorable  body 
was  Robert  Dale  Owen,  of  Posey  County,  who, 
there,  amid  noted  achievements,  led  an  un- 
buccessful   effort  to  write  into  that  instru- 
ment the  nullification  of  the  oppressive  rules 
of  the  common  law  in  relation  to  property 
rights  of  married  women.     However,  at  the 
succeeding  session  of  the  legislature   (1852) 
his  renewed  assault  was  victorious,  and  many 
other  American  commonwealths  soon  followed 
the  example  of  Indiana  legislators.     Owen's 
work,  as  a  constructive  statesman  in  estab- 
lishing our  common-school  system,  and  pro- 
moting other  great  measures  of  that  time  is 
carefullv  reviewed  in  Lo    . rood's  Xew  Har- 
mouy  Movement,  chap.  25,  p.  336  et  seq.    As 
to  the  other  three,  there  is  no  need  of  refer- 
ence here,  for  the  story  of  the  services  to  State 
and  Nation  is  too  well  known.    All  these  men 
were  distinguished  leaders  in  their  respective 
political  organizations,  which  afforded  them 
their  opportunities  for  moulding  into  law  some 
01  the  great  measures  which  claimed  the  at- 
tention of  the  statesmen  of  that  day.    J'lach 
of  the  great  political  organizations  of  that 
period  had  tests  of  party  fealty,  and  these 
men,  and  their  associates,  were  robust  par- 
tisans.   It  would  require  more  than  technical 
(heory,  built  on  dictionary  and  grammar,  to 
w)nvinee  us  that  Colfax,  Hendricks  and  Owen, 
dud  their  associates  in  that  great  convention, 
intended,  in  providing  for  elections  by  ballot, 
to  write  the  [198]  doom  of  the  political  or- 
ganizations to  which  they  proudly  claimed  al- 
legiance.    Cooley,  Const.  Lim.    (7th  ed.)    93 
95;  1  Story,  Constitution,  §§  400.  454;  Spick- 
erman  v.  Groddard,  supra.    The  fealty  test  of 
§  10,  supra,  does  not  violate  the  constitution- 
al provision  in  relation  to  elections  by  ballot. 
It  is  also  contended  that  §  10,  supra,  vio- 
lates f   23,   Art.   1,  of  the  Constitution  be- 
cause the  test  of  participation  in  a  primary  ex- 
cludes those  who  were  duly  registered  for,  but 
did  not  vote  at  the  preceding  general  election ; 
that  while  it  permits  those  to  participate  who 
wero  too  young  to  register  and  vote  at  the 
preceding  election,  it  excludes  those  who,  in 
Roo<l  faith,  registered  and  intended  to  vote 
but  were  prevented  therefrom  by   illness  or 
unavoidable  accident.     It  is  erroneously  as- 
sumed that  this  provision,  in  itself,  disquali- 
fien  any  one  who  was  old  enough  to  vote,  and 
Tpgistered,  but  failed  to  vote,  regardless  of  a 
ehalli.-ngo  from  the  political  party  whose  bal- 
lot such  person  may  demand.    Such  is  not  a 
projier  construction  of  the   statutory  provi- 
sion.   Its  purpose  was  to  enable  the  political 
parties  to  protect  themselves  from  the  per- 
j-etration  of  frauds  by  those  not  in  good  faith 
?fllliating  with   them,   and   they   may  waive 
their  respective  rights  of  challenge  in   this 
particular,    to   meet   such    hardships   as   are 
hpre  suggested.     If  not  waived,  we  perceive 


nothing  unreasonable  in  excluding  those  from 
participation  in  a  primary  who  so  little  re- 
garded their  party  adherence  or  their  duties 
as  citizens,  as  to  neglect  their  right  to  vote 
at  the  preceding  election.  Section  10,  supra, 
does  not  violate  §  23,  Art.  1,  of  our  Con^itu- 
tion. 

It  is  also  claimed  that  §  10,  supra,  violates 
§  1  of  article  2,  supra,  which  declares  all  elec- 
tions shall  be  free  and  equal.  We  have  con- 
sidered the  reasons  urged,  but  are  of  the 
opinion  that  there  [199]  is  no  conflict.'  As 
against  all  constitutional  objections  pre- 
sented, we  hold  that  §  10,  supra,  is  valid. 

Appellant  Kelso  furtjier  contends  that  §  14 
of  the  act  violates  said  §  23  of  article  1,  by 
authorizing  the  nomination  of  Governor  and 
United  States  Senator  by  State-wide  primary, 
while  requiring  nominations  for  others  State 
officers  to  be  made  at  State  Conventions.  The 
constitutional  provision  in  question  docs  not 
exclude  reasonable  classification  in  legislative 
enactment.  Indianapolis  Union  R.  Co.  v. 
Houlihan  (1901)  157  Ind.  494,  500,  60  N.  E. 
943,  54  L.R.A.  787.  But  it  is  claimed  that 
ibis  classification  is  wholly  arbitrary.  We 
are  of  the  contrary  opinion.  Our  Constitu- 
tion makes  the  Governor  the  comniander-in- 
chief  of  the  State*s  military  forces,  and  in- 
vests him  with  certain  legislative  functions, 
and  confers  on  him  the  power  to  grant  par- 
dons and  reprieves.  Tlie  Federal  Constitu- 
tion makes  the  United  States  Senator  a  most 
powerful  legislative  officer.  Probably  no  one 
ever  aspired  to  either  office  who  was  not,  or 
believed  himself  to  be,  well  known  to  the  elec- 
tors of  the  State.  On  the  other  hand,  the  ju- 
dicial and  administrative  officers  elected  by 
all  the  voters  of  the  State  simply  interpret 
and  administc  the  law  as  they  find  it.  The 
performance  of  their  respective  duties  brings 
them  in  actual  contact  with  but  few  of  the 
State's  electors  and  even  after  long  service 
tbiy  are  apt  to  be  personally  known  to  only 
a  bmall  minority  of  the  State's  voters.  There 
id  ample  reason  for  the  classification. 

It  is  contended  by  appellant  Kelso,  that 
§§  14,  15,  26,  27,  28  and  29  of  the  act  vio- 
late §  2  of  article  2,  and  f  5  of  article  5,  and 
other  provisions  of  our  Constitution,  in  pro- 
viding for  second  choice  voting  at  the  pri- 
mary election — that  our  Constitution  contem- 
plates a  single  vote  by  each  [200]  elector. 
Were  this  the  final  election  contemplated  by 
such  constitutional  provisions,  the  objection 
would  have  much  force.  Brown  v.  Smallwood 
(1915)  130  Minn.  492,  Ann.  Cas.  1917C  474, 
153  N.  W.  953,  L.R.A.1916B  931.  The  legis- 
lature here,  through  an  exercise  of  its  police 
power,  has  sought  not  only  to  protect  the 
larger  political  organizations  from  outside 
fraud  but  from  inside  manipulation.  The 
primary  act  of  1907  did  not  seek  to  regulate 
the  selection  of  delegates  to  State  or  National 
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conventions,  but  lelt  that  matter  wholly  to 
voluntary   party   action.     It   has   of    recent 

•  years  been  charged  that  party  managers,  not 
only  permitted,  but  connived,  at  the  grossest 
frauds,  in  the  selection  of  convention  dele> 

.  gates,  especially  those  to  national  conven- 
tions, which  not  only  named  the  presidential 
candidate  but  formulated  the  declaration  of 
principles  of  party  adherence.  Charges  of 
fraud  were  also  made  regarding  selections  of 
candidates  at  county  and  district  conventions. 
That  these  charges  were  believed  to  be  true 
by  great  bodies  of  voters  is  unquestioned. 
That  the  State,  in  the  exercise  of  its  police 
power,  may  protect  political  organizations 
from  the  evils  of  corrupt  practices  by  its 
own  members,  is  not  questioned  here.  This 
net  fcceks  to  remedy  such  evils  by  selecting 
delegates  to  State  conventions  by  direct  vote 
and  by  superseding  other  conventions  by  pri- 
mary elections.  At  party  conventions  it  was 
the  universal  custom  to  require  a  majority 
vote  to  nominate.  This  necessarily  meant  that 
second  choice  candidates  were,  often  selected. 
Indeed  delegates  were  sometimes  chosen  with 
second  choice  instructions.  In  all  cases  where 
there  were  three  or  more  candidates,  with 
nearly  equal  first  choice  following,  it  was 
necessary  for  some  delegates  to  forego  their 
first  choice  or  else  prevent  any  nomination. 
In  providing  for  second  choice  votes  here,  it 
was  evidently  [201]  sought  to  preserve  some 
features  characterizing  the  convention,  and 
thus  bring  about  a  result  satisfactory  to  the 
greatest  number  of  voters.  We  are  of  the 
opinion  that  said  sections  are  valid  as  against 
the  objections  urged.  Ledgerwood  v.  Pitts, 
supra;  State  v.  Michel,  supra;  Adams  v. 
Landsdon  (1910)  18  Idaho  483,  110  Pac.  280; 
Brown  v.  Smallwood,  supra. 

It  is  contended  by  appellees  Cook  et  al., 
that  the  Floyd  Circuit  Court  erred  in  holding 
invalid  the  provision  in  |  13,  supra,  requir- 
ing candidates  to  pay  into  the  State  and  coun- 
ty treasury  a  fee  equal  to  one  per  cent  of 
the  i«nnual  salary  of  the  offices  which  they 
asspire  to  hold.  The  trial  court  was  of  the 
opinion  that  such  provision  violates  §  23  of 
article  1,  of.  our  Constitution.  It  is  not  con- 
tended that  Uie  exacted  fee  was  designed  as 
recompense  for  the  mere  service  of  filing  pe- 
titions, etc.  It  does  not  purport  to  be  a 
revenue  measure.  Another  section  (§  37  Acts 
11)15,  p.  359)  requires  all  expenses  of  the  pri- 
mary to  be  paid  from  the  public  treasury. 
The  provision  requires  the  payment  of  a  fee 
t)a8ed  on  statutory  salary,  although  it  is  ab- 
Holutely  certain  that  of  the  number  of  can- 
didates for  nomination  for  a  particular  of- 

•  fice,  whether  three  or  fifty,  only  one  can  ever 
draw  any  official  salary.  Indeed  it  is  quite 
possible*  that  no  such  candidate  will  be 
elected.  At  the  1912  election  many  Progres- 
sive candidates  for  county  office  were  elected 


in  Indiana.  Had  this  law  been  then  in  effect, 
no  member  of  the  Progressive  party  could 
have  participated,  because,  at  the  general 
election  of  1910,  the  Progressive  party  did 
ifot  cast  ten  per  cent  of  the  total  vote.  In- 
deed, its  candidates  in  1912  got  their  names 
on  official  ballots  by  petition,  because,  at  that 
time  voluntaiy  primary  election  nominations 
were  not  recognized  except  when  made  by  a 
party  [202]  casting  as  much  as  one  per  cent 
of  the  total  vote  at  the  preceding  general 
election.  §  6899  Burns  1914,  supra.  Ihe  pro- 
vision would  compel  candidates  of  minority 
parties,  in  counties  where  they  have  no  hope 
of  election,  to  contribute  the  same  fee  ex- 
acted of  candidates  of  majority  parties.  The 
emoluments  of  office  are  not  the  chief,  or  even 
a  leading,  object  in  view  in  the  formation  or 
perpetuation  of  political  parties.  It  is  well 
recognized  especially  in  county  and  city  gov- 
ernments, that  the  minority  party  often  ren- 
ders greater  public  service  than  the  majorlt^y 
one.  9  R.  C.  L.  1082.  It  often  happens  that 
unrighteous  policies  are  overthrown  because 
of  the  patriotic  courage  of  adherents  of  mi- 
nority parties  who  permit  their  names  to  be 
used  as  candidates,  though  they  do  not  desire 
to  hold  office.  This  provision  would  work 
serious  harm  to  such  public  spirited  move- 
ments. 

It  may  be  as  contended,  that  in  some  juris- 
dictions, provisions  quite  similar  to  this  have 
been  upheld  by  the  courts,  but  it  is  believed 
that,  in  such  cases,  there  are  constitutional 
provisions  differing  from  ours.  Section  23  of 
article  1,  of  our  Constitution  forbids  classifi- 
cation resting  on  an  arbitrary  basis,  and  in 
our  opinion  it  is  contravened  by  this  provi- 
sion which  fixes  a  fee  arbitrarily  based  on 
salary  which  can  have  no  reasonable  applica- 
tion to  the  vast  majority  of  candidates.  It 
is  urged  by  appellant  Kelso  that  the  provision 
contravenes  other  parts  of  our  organic  law 
but  it  is  unnecessary  to  consider  such  contdn- 
tiuns.  We  are  of  the  opinion,  however,  that 
the  invalidity  of  said  fee  provision  does  not 
affect  the  question  of  the  validity  of  other 
provisions  of  the  act,  and  that  the  judgrment 
of  the  Floyd  Circuit  Court  should  be  affirmed. 

Appellee  Mote,  in  his  complaint  seeks  to 
question  the  constitutionality  of  §  10,  supra, 
of  the  act,  because  [203]  of  alleged  facts  that 
might  involve  the  rights  of  other  electors  of 
the  State,  but  which  admittedly  do  not  af- 
fect his  own.  The  Marion  Circuit  Court,  in 
its  decree,  limited  the  relief  granted  to  an 
injunction  against  appellant  Cassady,  a  Dem- 
ocrat, from  challenging  Mote's  right  to  vote 
at  the  coming  Republican  primary  on  the 
ground  that  he  did  not  vote  for  a  majority 
of  Republican  candidates  at  the  last  general 
election,  or  on  the  ground  that  at  such  elec- 
tion he  affiliated  with  the  Progressive  party. 
It  is  thoroughly  settled  in  Indiana  that  a 
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party  cannot  queBtion  the  coiutltutionality 
of  a  statutory  provision  unless  he  shows  that 
tiome  right  of  his  own  is  thereby  im{iaired  or 
prejudiced.  Tomlinson  v.  Bainaka  (1904) 
163  Ind.  112,  70  N.  £.  155;  State  v.  Gerhardt 
( 1896 )  145  Ind.  439,  44  N.  S.  469,  33  L.R^. 
:U3:  Currier  t.  Elliott  (1805)  141  Ind.  394, 
:K)  X.  E.  554;  Henderson  v.  State  (1894)  137 
Ind.  552,  36  N.  £.  257,  24  L.R.A.  469.  Be- 
<.^U8e  of  such  settled  rule  we  do  not  con- 
>ider  the  matters  pleaded  which  do  not  affect 
Mr.  Mote's  rights  as  "citizen  or  elector. 

It  is  possible  that  Marion  Circuit  Court, 
in  ruling  on  Cassady's  demurrer,  was  of  the 
opinion  that  §  10,  supra,  is  unconstitutional. 
Regardless  of  its  theory  the  court  reached 
ibe  right  result,  for,  as  we  interpret  the  stat- 
ute. Casaady,  a  Democrat,  has  no  right  to 
vhallenge  Mote  for  nonadherence  to  the  Re- 
publican party,  and  consequently  Mr.  Mote, 
on  the  complaint's  allegations,  was  entitled 
to  some  relief,  and,  therefore,  the  demurref 
was  properly  overruled.  Section  700  Burns 
1914.  §  658  R.  S.  1881,  requires  this  court 
to  affirm  a  judgment  where  it  affirmatively 
appears  that  the  correct  result  was  reached, 
and  consequently  the  judgment  of  the  Marion 
Circuit  Court  should  be  affirmed. 

[204]  In  each  appeal,  the  judgment  of  the 
fireuit  court  is  affirmed. 

Erwin,  J.,  dissents;  Spencer,  J.,  concurs  in 
funrluaion ;  Lairy,  J.,  concurs  in  the  result,  in 
M)  far  as  the  law  is  sustained,  hut  does  not 
assent  to  all  of  the  reasoning. 


KOTE. 

Coastitntioiial  or  Statutory  FroTislons 
Relating  to  Eleotions  as  Applicable 
to  Priaaary  Eleetioais. 

There  is  some  conflict  in  the  decisions  as 
to  whether  a  constitutional  or  statutory  pro- 
TiMon  relating  to  elections  generally  is  ap>- 
plicable'  to  a  primary  election.  In  Line  v. 
Election  Canvassers,  154  Mich.  329,  16  Ann. 
Cas.  248,  a  provision  of  the  general  election 
Uw  was  held  not  to  be  so  applicable,  while 
in  Ashford  v.  Goodwin,  103  Tex.  491,  Ann. 
Ck«.  1913A  699,  a  contrary  conclusion  was 
reached,  and  the  same  diversity  appears  in 
the  recent  cases  which  are  collated  in  the 
present  note. 

In  Shelton  v.  McMillan,  43  Okla.  486,  143 
Pac.  196,  it  was  held  that  where  a  primary 
law  declares  that  all  provisions  of  the  gen- 
eral election  law  "not  in  conflict  with  this 
chapter"  shall  be  applicable  to  primaries  no 
provision  of  the  primary  law  is  impliedly  re- 
pealed by  an  inconsistent  provision  in  a  sub- 
sequent election  law.  So  in  People  v.  Czar- 
necki,  256  111.  320;  100  N.  E.  283,  it  was  held 
that  a  provision  of  the  general  election  law 
was  not  repealed  by  a  primary  law,  the  court 


saying  that  "the  ballot  act  and  the  primary 
act  deal  with  different  subjects." 

In  Hodge  v.  Bryan,  149  Ky.  110,  148  S.  W. 
21,  in  passing  on  the  validity  of  a  primary 
law  it  was  said:  "In  the  case  of  Montgomery 
V.  Chelf,  118  Ky.  766,  this  court  expressly 
decided  that  the  word  'election,'  as  used  in 
the  constitution,  had  no  application  to  pri- 
mary elections.  The  word  'election'  as  used 
in  the  primary  law  does  not  refer,  in  fact, 
to  the  election  of  an  officer.  It  only  means 
that  the  people  should  on  the  first  Satuifday 
of  August  in  each  year  select,  by  means  of 
a  primary  election,  persons  as  candidates  to 
be  voted  for  at  the  primary  election,  held 
the  following  November.  There  is  no  election 
in  August;  it  is  only  a  selecting  or  naming 
of  persons  as  candidates  to  be  actually  voted 
for  at  the  November  general  election." 

In  Ex  p.  Wilson,  7  Okla.  Crim.  610,  126 
Pac.  739,  it  was  held  that  constitutional  pro- 
visions prescribing  the  qualifications  of  vo- 
ters had  no  application  to  a  primary  election. 
See  to  the  same  effect  the  reported  case. 

In  State  v.  Simmons,  117  Ark.  159,  174  8 
W.  238,  it  was  held  that  a  provision  of  the 
general  election  law  prohibiting  electioneering 
at  the  polls  was  not  applicable  to  a  primary 
election,  the  court  saying: 

"We  think  the  court  was  right  in  that  con- 
struction of  the  statute,  for  we  find  no  statute 
of  the  state  which  makes  electioneering  at 
the  polls  of  a  primary  election  an  offense. 
The  general  election  law  of  the  state  (Ch.  67 
of  Kirby's  Digest)  was  made  applicable  only 
to  the  regular  biennial  electious  of  the  state 
and  special  elections  held  to  fill  vacancies.  It 
had  no  application  to  primary  elections  for 
they  were  unknown  to  our  statutes  at  the  time 
our  last  election  law  was  passed  by  the  gen- 
eral assembly  of  1891.  The  first  law  on  the 
subject  of  primary  elections  was  enacted  by 
the  general  assembly  of  1895.  The  first  sec- 
tion declared  that  whenever  any  political 
party  in  the  state  shall  nominate  candidates 
by  primary  election,  *the  said  primary  elec- 
tion shall  be  and  is  hereby  made  a  legal  elec- 
tion,' but  that  the  act  should  not  apply  or 
be  in  force  unless  the  county  central  commit- 
tee of  the  party  should  so  declare  and  file 
a  certificate  thereof  with  the  countv  clerk. 
Then  the  statute  went  on  to  provide  for  the 
selection  of  judges  and  clerks  of  the  election, 
and  prescribed  penalties  for  certain  miscon- 
duct on  the  part  of  those  officers.  The  next 
primary  election  statute  was  passed  by  the 
general  assembly  of  1909,  and  it  repealed  the 
first  section  of  the  Act  of  1895,  and  substi- 
tuted another  section  which  omitted  the  pro- 
vision leaving  it  optional  with  the  county 
central  committee  about  making  the  primary 
election  a  legal  election  and  declares  that 
whenever  any  political  party  shall  nominate 
candidates  by  primary  election,  'the  said  pri- 
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inary  election  shall  be  and  is  hereby  made  a 
legal  election.'  That  act  provides,  however, 
that  the  judges  and  clerks  of  election  shall 
be  selected  by  the  county  central  committee 
pf  the  party,  and  provides  penalties  for  cer- 
tain acts  or  misconduct  oi  the  judges  and 
clerks  of  election.  It  contains,  however,  no 
provision  against  electioneering  on  the  part 
of  the  election  officers.  It  cannot  be  success- 
fully urged,  we  think,  that  the  legislature,  in 
declaring  primary  elections  to  be  legal  elec- 
tions, intended  to  bring  them  within  the  whole 
scope  and  operation  of  the  election  laws  of 
the  state.  Other  and  more  appropriate  lan- 
guage would  have  been  used  if  such  had  been 
the  legislative  intent.  The  mere  declaration 
that  a  primary  election  'shall  be  and  is  hereby 
made  a  legal  election'  is  not  sufficient  to  show 
a  legislative  intent  to  bring  the  subject  within 
the  operation  of  the  election  laws.  The  fact 
that  the  legislature  went  further  and  pro- 
vided the  method  of  selection  of  judges  and 
clerks,  their  qualifications  for  office  and  du- 
ties, and  named  other  provisions — some  of 
them  the  same  as  those  prescribed  by  the 
general  election  laws  and  others  inconsistent 
therewit)i — shows  that  the  lawmakers  in- 
tended by  that  act  to  lay  down  all  the 
rules  that  they  deemed  sufficient  to  con- 
trol primary  elections.  However  incomplete 
the  statutes  of  the  state  are  at  this  time 
with  respect  to  the  control  of  primary  elec- 
tions, they  represent,  at  least  in  concrete 
form,  all  that  the  lawmakers  intended  to  pre- 
scribe. We  are  unable  to  discover  any  lan- 
guage used  which  would  warrant  a  stretch 
of  the  general  election  law  of  the  state  in 
all  of  its  provisions  to  primary  elections." 

In  State  v.  Robinson,  69  Wash.  172,  124 
Pac.  379,  a  statute  making  it  a  criminal  of- 
fense to  fail  to  perform  any  duty  under  "the 
provisions  of  any  law  of  this  state  relating 
to  elections"  was  held  to  be  applicable  to  a 
primary  election.  The  court  said:  "It  is  con- 
tended by  the  respondent  that  this  section 
adopts,  as  a  part  of  the  primary  election  law, 
f  4967  above  quoted.  This  position  is  un- 
tenable. Section  33  of  the  primary  law  in 
terms  adopts  only  provisions  of  the  statute 
'in  relation  to  the  holding  of  elections.'  Sec- 
tion 4967  is  no  part  of  that  statute.  It  is 
a  general  criminal  statute  not  found  in  any 
election  law.  It  does  not  follow,  however, 
that  the  provisions  of  §  4967  do  not  apply  to 
violations  of  duty  by  primary  election  officers. 
The  appellant  contends  that  a  primary  elec- 
tion, held  pursuant  to  the  Act  of  1907,  is 
not  such  an  election  as  the  legislature  had 
in  contemplation  when  it  passed  §  4967,  and 


that,  therefore,  violations  of  duty  imposed  up- 
on election  officers  by  the  later  act  do  not 
incur   the   penalty  of   that   section.     There 
would   be  more   force   in  this  contention   if 
§  4967  had  ever  been  enacted  as  a  part  of 
the  general  elections  law;   but  such   is  not 
the  case.    There  is,  therefore,  no  implication, 
from  context  or  connection,  that  it  shall  ap- 
|>ly  only  to  general  elections,  or  to  electiona 
of   officers,    or    to  any   particular   kinds   of 
elections,  or  to  elections  for  any  particular 
purpose.     It   was   enacted,   and   has   always 
been,  a  general  criminal  statute.  It  is  couched 
in    the    most   general    terms.      It   expressly 
applies   to   every    person    charged   with   the 
performance  of  any  duty  under  the  provi- 
iions   of   any   law   of   the  state   relating  to 
elections.     It  must  have  been  known  to  the 
legislature  of  1877,  when  it  passed  this  sec- 
tion, that  the  laws  relating  to  elections  would 
be  changed,  that  new  offices  would  be  created, 
that  the  necessity  for  elections  for  such  newly 
.created  offices  would  arise,  that  elections  for 
different  purposes  than  those  then  provided 
for  would  be  authorized  by  statute,  and  tliat 
new  duties  would  be  imposed  upon  election 
officers  from  time  to  time.     Yet  we  find  in 
this  section  no  intimatioh  that  its  provisions 
shall  apply  only  to  elections  provided  for,  or 
only  to  duties  prescribed  by  laws  relating  to 
elections  then  in  force.     We  cannot  conceive 
that  it  was  the  intention  of  that  legislative 
body  that,  upon  every  future  modification  of 
the  election  laws,  this  section  would  have  to 
be  re-enacted,  or  a  similar  section  passed,  or 
the  election  laws  as  modified  be  left  without 
sanction.    To  give  to  this  section  the  narrow 
construction  contended  for  would  have  made 
if  a  dead  letter  long  since.    It  was  intended, 
ap-  are  all  general  criminal  statutes,  to  be  of  a 
somewhat  permanent  nature.  It  was  meant  to 
meet  a  known  and  continuing  potential  con- 
dition,  which  would   necessarily   be   present 
under  any  statute  I'elating  to  elections,  with- 
out regard  to  the  time  of  its  passage  or  tlie 
purpose  of  the  election.     It  defines  with  cer- 
tainty and  exactness  the  offense  and  the  con- 
ditions  under  which  it  may  be  committed.   It 
is   immaterial    under   what   law   relating   to 
elections  those  conditions  may  be  presented." 

In  Shclton  V.  McMillan,  43  Okla.  488,  14a 
Pac.  196.  it  was  said  obiter  that  a  provision 
of  the  general  election  law  relating  to  contests 
had  no  application  to  a  primary  except  so  far 
as  it  was  adopted  by  the  primary  act. 

As  to  the  constitutionality  of  primary  elec- 
tion laws,  see  the  note  to  People  v.  Sweitzer, 
Ann.  Cas.  1916B  586. 


TRAVERSE  CITY  v. 

190  Mil 
TRAVERSE  CITT 

V. 

-^UkXB  TOWHSHIP. 


Michigan  Supreme  Court — March  30,  1916, 


J 90  Mich.  313;  1S7  N.  W,  SI, 


Taxation   —  Ezeaiptions   —   Munloipal 

Usktlss  Flaat. 

Where  a  city  owns  and  operates  an  electric 
lighting  plant  for  the  purpose  of  the  city's 
U!ie  and  to  sell  current  for  light  and  power  to 
t-itizens,  the  enterprise  is  not  a  private  busi- 
ness, but  is  a  "public  utility"  within  the  pro- 
vision of  Comp.  Laws  1897,  §  3830,  subd.  3, 
amended  by  Pub.  Acts  1911,  No.  174,  exempt- 
ing from  taxation  lands  owned  by  a  city  used 
for  puhlic  purposes. 

[See  note  at  end  of  this  case.] 


Where  such  plant  is  located  in  defendant 
township  beyond  the  boundaries  of  the  city, 
such  exemption  is  not  affected  by  the  fact 
ihat  being  so  located  exemption  of  the  plant 
would,  without  compensating  benefits,  un- 
equally lessen  the  taxable  property  of  one 
municipality  for  the  benefit  of  anotFier,  since 
the  exempting  language  of  such  section  is 
general  and  without  distinction  as  to  location. 

[See  note  at  end  of  this  case] 


'Ihat  such  exemption  will  result  \j)  unjust 
or  unequal  taxation  as  between  such  city  and 
township  clothes  the  court  with  no  power 
to  coprect  such  injustice,  since  in  matters  of 
taxation  the  determination  of  the  legislature 
in  that  respect  is  conclusive. 

[See  note  at  end  of  this  case.] 


The  Home  Rule  Act  (Pub.  Acts  1909,  No. 
279^  as  amended  by  Pub.  Acts  1913,  No  5, 
and  by  Pub.  Acts  1915,  No  210,  does  not  re* 
fetrict  the  applicatiorfof  the  general  exemption 
provision  in  the  Tax  Law,  so  as  to  except 
from  exemption  public  utilities  generally 
owned  by  municipalities  and  tocatea  outside 
their  corporate  bqundaries,  since  thc^provision 
of  the  h<»ne  rule  act,  as  so  amended,  with 
regard  to  taxation,  applies  only  to  transpor- 
tation property. 

[See  note  at  end  of  this  case.] 

Statntea    —    Conatmotioia    —    Relattwe 
Words. 

It  ia  a  rule  of  construction  that  relative 
words  must  ordinarily  be  referred  to  the  next 
jintecedent  where  the  intent  upon  the  whole 
instrument  does  not  appear  to  the  contrary. 

Same. 

It  is  a  rule  of  construction  that  the  last 
antecedent  is  the  last  word  which  can  be  made 
an  antecedent  without  impairing  the  meaning 
of  the  sentence. 


Taxation    —    Exemptions    —    Property 
Used  ia   Connection  witli   Mnnioipal 

Where  a  city  owns  a  tract  of  sixty  acres, 
through  which  the  Boardman  river  meanders, 
Ann.  Cas.  1918E.— 6. 
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and  upon  the  loWer  twenty  acres  of  the  tract 
maintains  a  dam,  pond  and  water  power  plant 
for  the  production  of  electric  current,  the 
remaining  forty  acres  of  the  tract  not  being 
used  other  than  to  be  burdened  to  some  extent 
by  the  water  backed  up  by  the  dam,  tlio 
entire  tract  is  used  for  a  public  purpose, 
rendering  it  exempt  from  taxation,  and  such 
exemption  is  not  restricted  to  the  twenty-acre 
portion  actually  utilized  by  the  dam,  plant, 
and   pond. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Grand  Traverse 
county:     Mayne,  Judge. 

Action  by  city  of  Traverse  City,  plaintiff, 
against  Blair  Township,  defendant,  -fudg- 
raent  for  defendant.  Plaintiff  brings  error. 
The  facts  are  stated  in  the  opinion.     KEVKRREn. 

Covell  d  Cross  and  Dallas  Boudeman  for 
plaintiff  in  error. 

Parm  C.  Gilbert  for  defendant  in  error. 

[314]  Steere,  J. — Plaintiff,  an  incorporated 
city,  brought  this  action  to  recover  the 
amount  of  taxes,  paid  by  it  under  protest, 
which  had  been  assessed  for  the  year  1913 
against  its  electric  light  and  power  plant 
located  within  the  territorial  confines  of  de- 
fendant township 

Plaintiff's  protest  and  right  to  recover  are 
based  upon  subdivision  3  of  section  3830,  1 
Comp.  Laws,  amended  in  1911,  Act  No.  174, 
Pub.  Acts  1911  (1  [316]  Comp.  Laws  1915, 
§  4001 ) ,  which  exempts  from  taxation  *'lands 
owned  by  any  county,  township,  city,  village, 
or  school  district  and  buildings  thereon  used 
for  public  purposes.*' 

The  case  was  tried  before  the  court  with- 
out a  jury  on  December  22,  1914.  "Findings 
of  the  court"  were  filed  upon  that  and  the  suc- 
ceeding day,  in  each  of  which  it  is  statiMl  that 
the  material  facts  are  not  in  dispute,  and 
both  findings  are  devoted  entirely  to  a  dis- 
cussion of  the  legal  questions  involved.  On 
December  24,  1914,  defendant's  counsel  filed 
proposed  amendments  of  fact  and  law  to  the 
findings  of  the  court,  which  were  followed  on 
January  2,  1915,  by  *^amended  findin^b  of 
fact  and  law"  devoted  only,  however,  to  a 
further  discussion  of  the  law,  the  facts  ap- 
parently being  taken  for  granted.  On  Feb- 
ruary 12,  1916,  the  proposed  amendments  pre- 
viously filed  by  plaintiff's  counsel  to  the 
court's  finding  were  considered  and  passed 
upon  by  the  court,  some  being  refused,  others 
granted,  and  still  others  modified.  From 
these  findings  and  the  apparently  undisputed 
testimony,  in  relation  to  which  the  court 
twice  found  the  facts  were  not  in  dispute, 
the  following  summary  of  the  case  is  suffi- 
cient for  an  understanding  of  the  questions 
of  law  involved: 

Traverse  City  purchased  the  electric  plant 
in   question   in   1912   for  $150,000  from   the 
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Queen  City  Electric  Light  &•  Power  Company, 
s>  private  corporation,  which  had  then-  de- 
veloped and  was  operating  the  plant  The 
company  owned  60  ucres  of  land  lying  along 
the  Boardman  river  in  defendant  township, 
where  it  had  constructed  a  dam,  storage  pond, 
and  po\yer  plant,  which  it  used  for  the  pur- 
pose of  generating  electricity,  furnishing  light 
and  power  to  the  city  of  Traverse  City  and 
its  inhabitants  for  domestic  and  manufac- 
turing purposes.  Plaintiff  purchased  it  as  a 
going  concern  and  took  over  the  entire  prop- 
«rty,  together  with  all  contracts  which  the 
Queen  City  Company  had.  [316]  The  pur- 
chase included  all  property  owned  by  the 
selling  company,  both  real  and  personal.  The 
dam  and  power  plant  are  located  about  6 
miles  from  Traverse  City,  current  being  con- 
veyed to  the  city  by  a  transmission  line  of 
which  about  100  rods  extend  through  the 
defendant  township  and  the  balance  through 
other  territory.  Shortly  after  the  purchase 
of  the  plant  in  1912  plaintiff  took  possession 
and  assumed  control  of  all  the  property  so 
purchased,  both  inside  and  outside  of  its  own 
municipal  boundaries,  and  proceeded  tc  oper- 
ate it  as  a  municipally  owned  plant,  doing 
its  own  public  lighting  and  also  supplying 
its  inhabitants,  selling  electric  current  for 
light  and  power  to  all  parties  desiring  to  use 
the  same.  It  appears  from  the  evidence  as 
to  earnings  and  amount  of  current  disposed 
of  that  about  70  per  cent  of  the  income  of 
thi{^  plant  is  derived  from  what  is  termed 
commercial  business,  or  sales  to  private  users, 
and  the  remaining  30  per  cent  in  meeting 
demands  of  the  municipality  itself.  From  the 
fact  that  a  large  proportion  of  the  electric 
current  furnished  by  this  plant  is  sold  to 
private  consumers,  the  court  concluded  as  a 
matter  of  law  that  the  property  in  question 
was  not  used  for  public  purpoces,  saying: 

'Tlie  uses  shown  to  have  been  made  of  the 
property  in  question  in  this  case  is  not  a  pub- 
lic use  within  the  meaning  of  the  tox  law 
exempting  certain  property  frrom  taxation." 

The  authority  of  plaintiff  to  acquire  this 
plant  and  operate  it  as  a  municipal  public 
utility  for  the  purpose  and  in  the  manner 
shown  is  not  open  to  question.  Its  own  char- 
ter ( Act  No.  424,  Local  Acts  1895 )  expressly 
authorized  the  city  of  Traverse  City  to  con- 
struct or  acquire  by  purchase  electric  light- 
ing and  power  works,  operate,  maintain,  and 
extend  the  same  for  the  purpose  of  supplying 
the  city  and  inhabitants  thereof  with  ekctric 
light  and  power,  and  for  any  other  purpose 
[317]  on  auoh  terms  and  conditions  as  its 
council  may  direct,  while  sections  22  and  23, 
article  8,  of  our  Constitution  affirm  and 
amplify  this  authority  as  follows: 

**Sec.  22.  Any  city  or  village  may  acquire, 
own,  establish  and  maintain,  either  within 
or  without  its  corporate  limits,  parks,  boule- 


vards, cemeteries,  hospitals,  almshouses  and 
all  works  which  involve  the  public  health  or 
safety. 

'^Sec.  23.  Subject  to  the  provisiions  of  this 
Constitution,  any  city  or  village  may  ac- 
quire, own  and  operate,  either  within  or  with- 
out its  corporate  limits,  public  utilities  for 
supplying  water,  light,  heat,  power  and 
transportation  to  the  municipality  and  the 
inhabitants  thereof;  and  may  albo  sell  and 
deliver  water,  heat,  power  and  light  without 
its  corporate  limits  to  an  amount  not  to  ex- 
ceed twenty-five  per  cent  of  that  furnished 
by  it  within  the  corporate  limits." 

The  scope  of  a  city's  power  under  these  pro- 
visions and  the  manner  in  which  such  a  pub- 
lic utility  may  be  operated  has  been  recently 
discussed  in  Andrews  v.  South  Haven,  187 
Mich.  294,  Ann.  Cas.  1918B  100,  153  N.  W. 
827,  L.R.A.1916A  908.  The  right  of  a  city 
to  own  a  power  plant  outside  its  territorial 
confines  and.  after  supplying  its  direct  mu- 
nicipal needs,  sell  light  or  power  both  to  its 
inhabitants  and,  within  specified  proportions, 
to  customers  without  its  corporate  limits  is 
no  longer  an  open  question  of  implied  au- 
thority, but  in  plain  words  is  brought  with- 
in the  limit  of  express  power  granted  by  the 
Constitution. 

While  in  distinguishing  the  purely  govern- 
mental powers  of  a  municipality  from  its 
authorized  business  activities  in  supplying 
itself  and  its  inhabitants  with  a  certain  class 
of  utilities  and  conveniences  for  which  in 
places  of  concentrated  population  there  is  a 
general  need,  and  which  it  is  recogniz^  un- 
der present  conditions  of  civilization  public 
welfare  demands,  the  latter  are  sometimes  re- 
ferred to  as  privato  business  enterprises,  per- 
haps because  such  wants  may  be  and  some- 
times [318]  are  supplied  for  profit  by  private 
piarties;  yet  in  the  final  analysis  they  are 
in  no  true  sense  private,  business  or  private 
property  when  operated  and  owned  for  pulilic 
benefit  by  a  municipality  under  constitutional 
or  statutory  authority.  N^o  question  of  pri- 
vate gain  or  private  support  is  involved.  The 
benefits,  whether  in  direct  profits  or  in  protec- 
tion of  health,  property,  or  life,  accrue  to  and 
all  losses  fall  upon  the  public  generally.  The 
only  underlying  support  for  all  such  public 
business  activities  is  taxation,  and  taxation 
can  only  be  for  public  purposes.  Possible  con- 
fusion of  terms  is  cleared  up  and  the  real 
difference  pointed  out  in  the  recent  case  of 
Wood  V.  Detroit,  188  Mich.  547,  166  N.  W. 
692,  as  follows: 

"The  distinction  between  powers  govern- 
mental' in  character  and  those  private  in 
character,  as  exercised  by  municipal  corpora- 
tions, does  not  involve  the  abrogation  of  the 
distinction  between  private  municipal  ac- 
tivity and  private  individual  activity.  To 
employ  a  seeming  paradox,  pmate  municipal 
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aetlTitiea  are  all  of  them  public.  Wliat  has 
been  called  private  in  municipal  activity  is, 
nerertheless,  public  when  contrasted  with 
purely  private  enterprise  and  adventure. 
.  .  .  There  is  not,  and  there  cannot  be, 
any  merely  local  power  to  tax  persons  or 
property,  and  municipal  activity  may  still 
be,  and  it  is  the  command  of  the  Constitution 
that  it  shall  be,  restricted,  limited,  by  the 
limitation  of  the  power  to  tax,  to  borrow 
money  and  to  exploit  the  municipal  credit." 

That  after  supplying  its  own  direct,  mu- 
nicipal needs  the  city  furnished  light  or 
power  to  private  parties  and  received  a  reve- 
nue therefrom,  in  no  way  detracts  from  the 
municipal  or  public  purpose  for  which  such 
authorized  public  utility  was  owned  and 
operated.  Neither  is  it  of  importance  wheth- 
er the  enterprise  was  in  itself  profitable  or 
unprofitable;  it  remained  public  property, 
owned  and  operated  as  an  authorized  public 
utility  for  municipal  purposes  and  the  gen- 
eral welfare,  dependent  for  its  credit  and  ex- 
istence upon  public  support  [319]  by  taxa- 
tion to  whatever  extent  its  necessities 
required. 

That  this  plant,  owned  and  operated  by  the 
city  to  supply  itself  and  its  inhabitants  with 
light  and  power,  is  used  for  public  purposes 
not  only  finds  support  in  text-books  and  de- 
cided cases  from  other  jurisdictions,  but  is, 
we  think,  settled  law' under  decisions  of  this 
court  rendered  prior  to  the  more  recent  and 
radical  constitutional  provisions  and  legis- 
bition  adopted  in  this  State  authorizing  mu- 
nicipal ownership  of  public  utilities. 

In  the  early  case  of  People  v.  Salem  Tp. 
Board,  20  Mich.  452,  4  Am.  Rep.  400,  in 
whidi  it  was  held  by  a  divided  court  that  to 
pledge  the  credit  of  a  municipal  corporation 
hi  aid  of  a  contemplated  railroad  to  be  con- 
structed by  a  private  corporation  was  an 
incipient  step  in  the  exercise  of  the  power 
of  taxation,  and,  not  being  for  a  public  pur- 
pose, legislation  authorizing  the  same  could 
act  be  sustained,  it  is  stated  as  a  general 
proposition  in  the  majority  opinion  written 
by  Justice  Cooley  that : 

**Where  the  State  itself  is  to  receive  the 
benefit  of  the  taxation,  in  the  increase  of  its 
public  fnnds  or  the  improvement  of  its  pub- 
lic property,  there  can  be  no  doubt  of  the 
public  character  of  the  purpose." 

Touching  the  purpose  of  a  municipal  use  or 
ownership  the  court  said: 

"We  perceive,  therefore,  that  the  term  'pub- 
lie  purposes,'  as  employed  to  denote  the  basis 
for  which  taxes  may  be  levied,  has  no  relation 
to  the  urgency  of  the  public  need,  or  to  the 
extent  of  the  public  benefit  which  is  to  fol- 
low. It  is,  on  the  other  hand,  merely  a  term 
of  clasaificationf  to  distinguish  the  object  for 
ithichf  according  to  settled  usage,  the  gov- 
ernment is  to  provide,  from  those  which,  by 


the  like  usage,  are  left  to  private  inclinati€m, 
interest,  or  liberality." 

In  harmony  with  modern  development 
along  those  lines,  legislation  and  constitu- 
tional provision  have  [320]  strengthened  and 
defined  the  authority  of  cities  to  provide  pub- 
lic utilities  like  the  one  in  question  and  recog- 
nized them  as  within  the  scope  of  public  af- 
fairs distinct  from  pure  municipal  trading, 
and  the  burden  of  such  municipal  activities 
for  public  good  has  been  assumed  and  borne  by 
municipalities  until  it  can  well  be  said  to 
have  become  a  settled  usage. 

In  Mitchell  v.  Negaunee,  113  Mich.  359,  71 
N".  W.  646,  38  L.R.A.  157,  67  Am.  St.  Rep. 
468,  proceedings  were  brought  by  taxpayers 
to  restrain  the  expenditure  of  public  money 
in  developing  a  public  municipal  lighting 
plant,  it  being  contended  that  it  was  a  pri- 
vate business  enterprise  in  which  electric 
current  was  to  be  furnished  to  private  pur- 
chasers for  profit,  in  competition  with  private 
capital,  whereas  taxes  could  only  be  imposed 
for  a  public  and  not  a  private  purpose.  This 
court  there  rejected  such  contention  and  held 
that  it  was  within  the  province  of  the  legis- 
lature to  confer  upon  municipalities,  under 
proper  restrictions,  the  right  to  install  plants 
for  municipal  lighting  and  to  furnish  light  to 
their  citizens,  sustaining  the  tax,  which  could 
only  be  for  a  public  purpose,  and  adopting 
the  views  of  the  Massachusetts  court  in  Opin- 
ion of  Justices,  150  Mass.  592,  24  N.  £.  1084, 
8  L.R.A.  487.  In  the  latter  case  it  is  said, 
among  other  things: 

"We  have  no  doubt  that,  if  the  furnishing 
of  gas  and  electricity  for  illuminating  pur- 
poses is  a  public  service,  the  performance  of 
this  service  can  be  delegated  by  the  legis- 
lature to  cities  and  towns  for  the  benefit  of 
themselves  and  their  inhabitants,  and  that 
such  cities  and  towns  can  be  authorized  to 
impose  taxes  for  this  purpose  upon  their  in- 
habitants, and  to  establish  reasonable  rates 
which  the  inhabitants  who  use  the  gas  or 
electricity  can  be  compelled  to  pay." 

As  to  the  constitutionality  of  such  legisla- 
tion the  court  said: 

[321]  "If  the  legislature  is  of  opinion  that 
the  oommon  convenience  and  welfare  of  the 
inhabitants  of  cities  or  towns  will  be  pro- 
moted by  conferring  upon  the  municipalities 
the  power  of  manufacturing  and  distributing 
gas  or  electricity  for  the  purpose  of  furnish- 
ing light  to  their  inhabitants,  we  think  that 
the  legislature  can  confer  the  power." 

It  is  particularly  urged  by  defendant  that 
the  exemption  in  question  does  not  and  was 
not  intended  to  apply  to  property  owned  by 
a  municipality  located  outside  of  its  terri- 
torial limits  which,  without  any  compensating 
benefits,  would  unfairly  lessen  the  taxable 
property  of  one  municipality  for  the  benefit 
of  another.    We  are  impressed  that  the  earn- 
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est  argument  made  against  the  unfairness 
and  injustice  of  such  a  law  is  more  properly 
for  consideration  of  the  legislature  than  of 
the  court.  The  right  of  the  legislature 
either  to  tax  or  ^empt  such  public  property 
is  not  open  to  question.  Whatever  views  may 
be  entertained  upon  this  contention,  "the  judi- 
ciary has  no  general  authority  to  correct  the 
injustice  of  legislative  action  in  matters  of 
taxation,  and  the  weight  of  authority  clearly 
is  that,  as  regards  these  cases,  the  determina- 
tion of  the  legislature  is  conclusive."  Cooley 
on  Taxation  (3d  ed.)  p.  247. 

The  exempting  language  of  the  general 
statutory  provision  is  plain,  without  distinc- 
tion as  to  location,  and  we  find  no  rule  of  con- 
struction authorizing  the  court  to  read  into 
the  act  any  exceptions  based  on  territorial 
boundaries.  As  it  reads  it  clearly  applies  to 
such  public  property  used  for  public  pur- 
poses wheresoever  located.  In  the  absence  of 
some  plain  and  direct  exception,  other  courts, 
when  called  upon  to  consider  the  question, 
have  as  a  rule  denied  their  authority  to  re- 
strict the  legislation  by  adding  such  a  test. 
In  the  following  cases  exemptions  of  like  im- 
port with  the  one  under  consideration  have 
been  construed  as  [322]  unaffected  by  ter- 
ritorial limitations,  and  it  is  held  that  prop- 
erty of  one  municipality  located  within  the 
boundaries  of  another  is  included  within  the 
exemption:  West  Hartford  v.  Hartford,  44 
Conn.  360;  Som^rville  v.  Waltham,  170  Mass. 
160,  48  N.  E.  1032;  Reading  v.  Berks  County, 
22  Pa.  Super.  Ct.  373;  Newark  v.  Verona 
Tp.  59  N.  J.  L.  94,  34  Atl.  1060;  Way- 
land  v.  Middlesex  Countv,  4  Grav  fMass.) 
500;  People  v.  Board  of  Assessors,  111  N.  Y. 
502,  19  N.  E.  90,  2  L.R.A.  148 ;  Hackettstown 
v.  Conover,  63  N.  J.  L.  191,  42  Atl.  838; 
Rochester  v.  Rush,  80  N.  Y.  302;  Perth  Am- 
boy  V.  Barker,  74  N.  J.  L.  127,  65  Atl.  201; 
Toledo  V.  Hosier,  54  Ohio. St.  418,  43  X.  E. 
583 ;  Re  Orillia,  7  Ont.  L.  Rep.  389. 

To  review  these  cases  and  the  many  others 
which  may  be  found  dealing  with  this  subject 
in  all  its  aspects  would  be  a  work  of  super- 
erogation, but  it  can  be  stated  without  fear 
of  successful  contradiction  that  the  best  rea- 
soned and  great  weight  of  authority  'fully 
sustains  plaintiff's  contentions  on  the  general 
propositions  here  involved. 

It  is  further  contended,  however,  that  sub- 
division (t)  of  section  4  of  the  so-called 
**Kome  Rule  Act"  has  modified  the  scope  of 
the  general  provision  in  the  tax  law  which 
exempts  realty  of  municipalities  devoted  to 
public  purposes,  and  discloses  a  legislative 
intent  to  except  from  the  general  exemption 
public  utility  property  of  municipalities  when 
located  outside  their  corporate  boundaries. 
The  home  rule  act,  first  enacted  in  1909,  has 
been  amended  at  each  regular  succeeding 
session  of  the  legislature.    Vp  to  1913  a  city 


was  only  authorized  by  it  to  own  and  operate 
transportation  facilities  within  its  limits,  and 
then  only  if  its  population  had  reached 
25,000  inhabitants  according  to  the  next 
preceding  United  States  census.  As  to  this- 
particular  [323]  municipal  activity  the  legis- 
lature, in  distinction  from  other  kinds  of 
municipal  property  in  public  use,  saw  fit  from 
the  beginning  to  provide  that  upon  it  a  city 
must  pay  State  and  county  taxes,  in  that  par- 
ticular ranking  street  car  lines,  or  property 
used  exclusively  for  transportation,  as  in  a 
different  class  and  less  entitled  to  considera- 
tion as  distinctly  of  public  concern  and  need 
than  cemeteries,  hospitals,  almshouses,  public 
water,  light,  heat,  etc. 

The  amendment  of  1913  enlarged  the  rights 
61  a  city  to  extend  its  transportation  lines  as 
far  as  ten  miles  beyond  its  boundaries,  and  in 
that  connection  subdivision  (i)  of  section  4 
(Act  Xo.  5,  Pub.  Acts  1913)  was  amended, 
authorizing  cities  to  incur  indebtedness, 
among  other  things — 

'*for  the  purchase  or  condemnation  of  the 
franchises,  if  any  exist,  and  of  property  used 
in  the  operation  of  companies  or  individuals 
engaged  in  the  plank  road,  cemetery,  hospital, 
almshouse,  electric  light,  gas,  heat,  water  and 
power  business,  and  in  cities  having  not  less 
than  25,000  inhabitants  the  purchase  of  the 
franchise,  if  any,  and  the- property  of  street 
railway  and  tram  railway  companies;  State 
and  county  taxes  shall  be  paid  upon  such 
transportation  property  so  purchased  and 
owned  by  any  such  city;  also  local  taxes  on 
any  portion  of  such  property  lying  outside  of 
city  limits  the  same  as  would  he  paid  by 
private  corporations." 

It  is  contended  that  the  closing  provision 
imposing  local  taxes  on  any  portion  of  **8uch 
property  lying  outside  the  city  limits"  was 
intended  to  and  does  include  all  property  be- 
fore enumerated.. 

Bearing  in  mind  the  distinction  previously 
made  between  street  car  lines  and  other 
municipal  utilities  and  applying  the  unques- 
tioned rule  of  grammar,  which  has  been 
ciystallized  into  a  legal  maxim,  that  relative 
words  must  ordinarilv  be  referred  to  the  next 

• 

antecedent  where  tbe  intent,  upon  the  whole 
instrument,  does  [324]  not  appear  to  the  con- 
trary, we  think  the  conclusion  is  unavoidable 
that  the  word  '^such"  in  the  connection  used 
refers  only  to  transportation  property  to  the 
exclusion  of  that  more  remotely  mentioned. 

"The  word  ['such*]  is  descriptive,  and  is  a 
relative  word,  and  as  such  must  be  referred 
to  the  last  antecedent,  unless  the  meaning  of 
the  sentence  would  thereby  be  impaired. 
.  .  .  This  construction  is  not  only  in 
subordination  to  the  maxim,  *Ad  proximum 
antecedens  nisi  impediatur  sententiae*  but  is 
in  perfect  harmony  with  both  the  preceding 
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sections  of  the  act."  Summerman  v.  Knowles, 
n  X.  J.  L.  202. 

Tlie  last  antecedent  is  the  last  word  which 
can  be  made  an  antecedent,  without  impair- 
i!>c  the  meaning  of  the  sentence.  Broom's 
Legal  Maxims  [7th  Am.  Ed.]  p.  680.  Had 
it  been  the  intention  of  the  legislature  to 
subject  to  taxation  all  those  paramount  pub* 
lie  necessities  and  activities  before  almost 
universally  recognized  as  exempt,  such  as 
cfineteries,  hospitals,  almshouses,  water,  elec- 
tric light,  etc.,  we  cannot  assume  that  so 
radical  legislation  would  have  been  thus  ob- 
<<curelv  expressed,  in  disregard  of  grammat- 
ical rules,  legal  maxims,  and  well-established 
principles  of  construction.  Further  light  is 
tltrown  upon  this  inquiry  by  the  amendment 
of  gaid  subdivision  (t)  in  Act  No.  210,  Pub. 
Acts  1915,  which  elaborates  the  subject  more 
folly.  After  authorizing  the  purchase  or 
coudemnation  of  franchises  and  property 
enumerated  as  before,  it  makes  provision  for 
in  election  upon  the  proposition,  and  in  case 
of  adoption  requires  a  sinking  fund  to.  be 
provided  and  civil  service  to  be  "inaugurated, 
finally  in  a  separate  sentence  taking  up  the 
Ptt-tter  of  taxation  as  follows: 

"When  a  transportation  utility  is  so  ac- 
'{uired.  State  and  county  taxes  shall  be  paid 
tiiereon  as  if  privately  owned,  also  local 
uution  on  any  portion  of  such  property  ly- 
iiij'  outside  of  city  limits." 

[325]  The  most  reasonable  and  natural 
ft^nstruction  of  said  subdivision  (i),  as  found 
^Mith  in  the  amendments  of  1913  and  1915, 
!!>  that  transportation  utilities  owned  and 
"perated  by  a  municipality,  whether  inside  or 
oiitside  of  its  limits,  are  taxable — that  part 
within  the  limits  for.  State  and  county  taxes 
only,  and  that  part  extending  beyond  its 
limits  for  all  purposes — as  if  owned  by  pri- 
vate parties.  To  construe  it  as  contended  for 
by  defendant  would  sweep  into  the  net  all 
piiblic  utilities  and  activities  mentioned  in 
^id  subdivision,  including  cemeteries,  hos- 
pitals, and  almshouses,  charitable  or  elee- 
mosynary institutions,  universally  held  as 
exempt  from  taxation  when  publicly  owned, 
giving  rise  to  confusion  and  numerous  incon- 
>i'»tencie8. 

The  exemption  clause  under  consideration, 
re-enacted  as  late  as  1913,  is  not  confined  to 
property  within  the  bounds  of  the  municipal- 
ity which  owns  it.  By  the  established  rules 
of  construction  which  certainty  and  uniform- 
i^v  demand  for  the  interpretation  of  legal 
instniments  or  public  acts,  said  subdivision 
(ft  must  be  construed  as  taxing  one  clas^ 
of  public  utilities  belonging  to  cities  to  the 
exclusion  of  the  rest.  The  wisdom  or  justice 
of  this  is  a  legislative,  and  not  a  judicial, 
queation. 

It  is  contended  that  this  property  is  not 
^l  Used  for  public  purposes,  because  it  ap- 


pears that  the  dam,  buildings,  and  mill  pond 
occupy  but  about  15  acres  of  the  60-acre  tract. 
It  is  shown  that  the  Boardman  river,  upon 
which  the  plant  is  located,  runs  irregularly 
through  the  whole  60  acres,  the  dam  and 
power  house  being  on  the  lower  20,  with  the 
pond  extending  up-stream  to  the  farther 
limits  of  the  upper  40,  affecting  to  a  greater 
or  less  extent  the  entire  tract  through  which 
it  meanders.  The  property  was  purchased 
for  and  devoted  to  an  hydraulic  development, 
the  dam  of  which  raised  the  water  upon  and 
necessarily  affected  the  character  of  the  prop- 
erty for  the  entire  length  of  [826]  the  river 
within  its  limits. '  Aside  from  its  use  for 
water  power  the  value  of  the  property  is  rel- 
atively small.  Without  the  ownership  and 
control  of  a  sufficient  shore  acreage  along  the 
river  beyond  the  land  actually  covered  by 
water,  such  a  development  would  not  be  prac- 
ticable. The  advisability  and  necessity  of 
8e<:uring  a  reasonable  amount  of  land  as  an 
integral  part  of  the  plant  to  obviate  injury 
to  adjacent  owners  and  protect  the  project  is 
illustrated  by  the  experience  of  plaintiff's  pred- 
ecessor with  this  very  property,  as  appears 
iu  Morrison  v.  Queen  City  Electric  Light,  etc. 
Co  181  Mich.  624,  148  N.  W.  354.  Under  the 
circumstances  shown  the  subdivision  ac- 
quired by  plaintiff  cannot  be  considered  un- 
necessary or  excessive  for  the  protection  and 
successful  operation  of  the  plant,  but  can 
fairly  be  regarded  as  an  essential  part  of  it, 
devoted  to  and  used  for  public  ^  purposes. 
'Ahide  from  this,  no  finding  was  requested,  or 
nuide  by  the  trial  court,  that  only  a  portion 
oi  the  property  was  necessary  or  used  for 
the  purposes  of  the  plant,  and  the  court's 
decision  does  not  appear  to  be  based  upon  or 
take  into  consideration  such  conditions. 

Upon  this  record  under  the  present  condi- 
tion of  the  law  we  are  constrained  to  sustain 
the  contention  6f  plaintiff  that  the  property 
iu  question  is  within  the  meaning  of  the  tax 
law  used  for  public  purposes,  and  exempt 
from  taxation. 

The  judgment  is  reversed,  and  a  retrial 
granted. 

Stone,  C.  J.,  and  Kuhn,  Ostrander,  Bird, 
Moore,  Brooke,  and  Person,  JJ.,  concurred. 


HOTE. 

Public  Service  Plant  Operated  hy  M «• 
nioipality  as  Subject  to  Taxation. 

In  General. 

Although  a  municipality  owning  and.  op- 
erating a  water,  gas,  or  electric  plant  or 
other  similar  public  utility  furnishes  service 
to  the  residents  of  the  municipality  and 
derives   a    revenue   therefrom,   the   plant    is 


86 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


deemed  to  be  property  of  the  municipality 
used  for  a  public  purpose,  and  as  such  it  la 
not  subject  to  taxation. 
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213,  6  S.  W.  273;  Smith  v.  Nashville,  88  Tenn. 


464,  12  S.  W.  924,  7  L.R.A.  469;  Clarksville 
V.  Montgomery  County,  62  S.  W.  33. 

Texas. — Galveston  Wharf  Co.  v.  Galveston,. 
63  Tex.  14. 

Vermont.— Stilea  v.  Newport,  76  Vt.  154, 
56  Atl.  662 ;  Swanton  v.  Highgate,  81  Vt.  152, 
6.1  AtL  667,  16  L.R.A.(N.S.)   867. 

Fir^tmo.— Black  v.  Sherwood,  84  Va.  906,. 
6  S.  E.  484  (ferry,  exempt  by  express  stat- 
ute) ;  Com.  V.  Richmond,  116  Va.  69,  81  S.  E- 
69,  L.R.A.1915A  1118. 

Canocto.— Re  Orillia,   7   Ont.   L.   Rep.   389. 

In  Sumner  County  v.  Wellington,  66  Kan. 
590,  72  Pac.  216,  97  Am.  St.  Rep.  396,  60- 
L.R.A.  850,  the  reason  of  the  rule  was  stated 
as  follows:  "The  plant  was  purchased  with 
public  funds;  it  is  operated  by  the  public 
officers  and  agents;  and  rentals  derived  fron» 
its  operation  go  into  the  public  treasury  and 
are  expended  for  the  public  benefit.  The 
ownership  and  the  purpose  being  public,  there 
are  good  reasons  why  the  property  should  be 
exempted  from  taxation.  It  is  inconsistent 
with  our  theory  of  government  to  place  a  tax 
or  burden  upon  one  of  the  instrumentalities- 
of  government,  and  thus  to  impede  its  opera- 
tion." 

In  Omaha  v.  Douglas  County,  96  Neb.  865^ 
148  N.  W.  938,  in  construing  a  statute  ex- 
empting  all  property  belonging  to  a  munic- 
ipality, the  court  said:  "The  brief  of  appel- 
lants contains  a  long  argument  calculated  to- 
show'that  under  the  present  system  the  city 
of  Omaha  can  keep  up  the  interest,  pay  off  the 
debt,  and  soon  have  a  net  profit  amounting  to* 
a  large  sum  of  money.  That  is  not  the  ques- 
tion. Whether  Omaha  can  make  money  by 
selling  water  does  not  reach  the  constitutional 
provision,  neither  does  it  reach  the  statute. 
If  it  shall  be  found  by  the  legislature,  or  by 
any  competent  authority  created  by  the  legis- 
lature, that  the  rates  charged  by  the  city  of 
Omaha  are  too  high,  then  such  charges  are 
to  be  regulated  in  a  constitutional  and  legal 
way.  The  statute  seems  to  be  as  broad  as  the 
constitution,  and  both  constitution  and  the 
statute  would  seem  to  be  plain  enough,  so* 
that  there  should  be  no  great  doubt  as  to- 
what  was  the  purpose  intended.  The  framers- 
ot  th6  constitutional  provision  must  have  in- 
tended to  exempt  all  classes  of  municipally 
owned  property.  That  would  seem  to  be  the 
only  fair  interpretation  which  can  be  placed 
upon  the  language  used  in  the  constitution 
and  the  statute.  We  do  not  feel  at  liberty 
to  disregard  the  provision  of  the  constitution 
prepared  by  its  framers,  and  adopted  by  the 
people  when  the  instrument  was  voted  upon 
and  became  the  fundamental  law  of  the  state. 
Neither  can  we  ignore  the  legislative  expres- 
sion of  the  will  of  the  people  through  their 
representatives,  and  the  expressions  used  in 
the  statute  concerning  the  same  matter  men- 
tioned in  the  constitution  emphasize  the  con- 
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•tituAon.  These  provisions  support  each 
other.  There  should  be  no  payment  of  taxes 
by  the  public  upon  that  which  the  people 
own  through  their  municipalities." 

In  West  Hartford  v.  Hartford,  44  Conn. 
366,  it  was  said:  "The  Board  of  Water  Com- 
missioners, with  the  approbation  of  the  city, 
sells  the  water  which  has  been  stored  in 
West  Hartford  to  consumers  both  in  that 
town  and  in  Hartford,  preferring  that  method 
of  raising  money  for  interest  and  expenses  to 
the  imposition  of  a  tax,  and  at  the  time  of 
the  submission  thus  collected  a  greater  sum 
than  the  annual  interest  and  expenses.  West 
Hartford  urges  that  by  reason  of  this  fact 
Hartford  has  ceased  to  be  in  this  matter  a 
municipality  h(»lding  property  for  the  public 
good,  and  has  descended  to  the  level  of  a 
pecuniary  corporation  using  property  for 
profit,  and  has  thus  placed  itself  within  reach 
of  taxation.  But  this  again  is  rather  in 
«eeming  than  in  reality.  The  legislature 
sanctioned  this  method  of  raising  money  at 
the'  time  when  it  declared  the  undertaking 
to  be  one  for  the  public  good.  Besides,  the 
fact  that  the  rents  at  the  present  time  are 
sufficient  to  pay  the  annual  charges  may  be 
only  a  fortunate  occurrence;  this  state  of 
things  may  not  continue.  And  the  town  re- 
mains liable  to  taxation  for  annual  defi- 
ciencies and  for  the  ultimate  payment  of  the 
principal  expended  in  the  purchase  of  the 
land  and  construction  of  the  works." 

In  Stiles  v.  Newport,  76  Vt.  154,  56  Atl. 
662,  it  was  said  with  respect  to  the  taxation 
of  a  municipal  \^ater  plant:  "Both  the  pro- 
vision for  subduing  fire  and  that  for  house- 
hold use  are  designed  to  promote  the 
municipal  good  through  the  benefit  conferred 
upon  private  interests.  The  municipality  it- 
self seldom  owns  many  buildings  to  be  pro- 
tected from  fire  or  supplied  with  water.  In 
these  two  purposes  we  are  deading  with  public 
use  in  a  different  sense  from  tliat  applicable 
to  public  property  as  necessary  to  the  exercise 
of  governmental  functions.  The  municipality 
has  no  other  material  basis  than  the  property 
and  health  of  its  inhabitants,  and  in  taking 
measures  for  the  protection  of  either  it  is 
serving  a  municipal  interest.  The  provision 
for  sanitary  purposes  is  ordinarily  treated  as 
having  reference  to  the  cleansing  of  streets 
and  the  flushing  of  sewers.  This  use  is  public 
in  a  closer  signification  than  either  of  the 
others,  for  the  streets  are  in  a  sense  municipal 
property  and  their  maintenance  an  imperative  ' 
governmental  duty.  But  even  this  use,  viewed 
as  it  is  designated,  looks  rather  to  the  preser- 
vation of  health  than  to  the  care  of  property. 
Sanitary  measures  are  those  designed  to  pro- 
mote and  preserve  health.  The  supply  for 
domestic  purposes  comes  partly  within  this 
provisicm,  for  the  household  use  is  in  part 
sanitary.    It  would  be  idle  to  distinguish  in 


classification  between  the  water  used  in  the 
closet  and  the  same  water  after  it  reaches 
the  sewer.  But  this  does  not  exhaust  the 
sanitary  aspect  of  the  supply  for  domestic 
purposes.  The  requirement  for  fire  protection 
and  street  and  closet  use  is  that  there  be  an 
abundant  supply.  The  requirement  for  drink- 
ing and  culinary  purposes  is  that  the  supply 
be  pure  and  wholesome.  This  element  of 
purity  also  serves  a  sanitary  purpose  of  the 
highest  order.  Without  a  supply  of  this  char- 
acter the  public  health  would  be  in  constant 
danger.  These  various  uses  are  so  inter- 
woven in  their  relations  to  the  municipality 
tliat  it  is  difficult  to  say  that  one  is  public 
and  the  other  private;  and  when  all  are 
served  through  the  same  system  it  is  diflScult 
to  say  that  one  is  incidental  to  the  other  in 
any  other  sense  than  that  the  common  supply 
is  available  for  either  use  according  as  the 
demand  is  made.  But  we  think  no  violence 
\h  done  to  reason  in  holding  that  the  furnish- 
ing of  water  by  a  municipality  to  its  inhab- 
itants for  domestic  purposes  is  a  public  use 
within  the  meaning  of  the  term  as  used  Avith 
reference  to  exemptions." 

In  Swanton  v.  Highgate,  81  Vt.  152,  69 
Atl.  667,  16  L.R.A.(N.S.)  867,  the  doctrine  of 
the  case  last  quoted  was  applied  to  a  munic- 
ipal electric  lighting  plant,  the  court  saying: 
**It  follows,  therefore,  the  plaintiff  having 
no  legislative  authority  to  furnish  its  inhab- 
itants, and  owing  them  no  corporate  duty  in 
that  regard,  that  their  use  is  a  private  use 
and  not  a  public  use,  unless  it  is,  in  effect, 
made  public  as  being  an  incident  of  a  use 
that  is  public,  namely,  the  use  for  street 
lighting,  which  the  plaintiff  says  was  the 
primary  purpose  of  acquiring  the  property  at 
all,  and  that  the  use  by  its  inhabitants  is 
merely  incidental  and  subservient  to  that  use, 
and  as  that  use  is  public,  the  other  is  so  in 
eflfect,  as  the  incident  follows  the  principal. 
But  the  domestic  use  is  not  an  incident  of 
the  public  use  in  the  ordinary  sense  of  that 
term,  for  the  domestic  use  is  not  characteris- 
tically nor  naturally  dependent  upon  nor 
connected  with  the  public  use  as  its  principal, 
but  is  dependent  upon  and  connected  with  it 
only  artificially  and  mechanically.  Indeed 
it  would  seem  that  the  domestic  use  is  quite 
as  much  the  principal  thing  as  the  public 
use,  for  the  village  service  consists  of  nine- 
teen arc  lights,  while  the  service  of  its  in* 
habitants  consists  of  3,117  incandescent 
lights,  which  have  a  considerable  larger  light- 
ing capacity  than  the  arc  lights,  as  those 
lights  are  usually  powered;  and  in  point  of 
worth  and  revenue  the  difference  is  much 
greater,  for  while  the  worth  of  the  arc  lights 
to  the  village  is  only  from  $800  to  $000  a 
year,  the  revenue  derived  from  its  inhabi- 
tants averages  $4,150  a  year,  and  from  all 
sources  it  derives  a  revenue  of  something  over 
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$6,000  a  year.  And  further,  what  we  »aid  in 
Stiles  V.  Newport  about  the  village  furnishing 
water  to  its  inhabitants  is  applicable  here, 
namely,  that  when  all  are  served  through  the 
same  system,  it  is  difficult  to  say  that  one  is 
incident  to  the  other  in  any  other  sense  than 
that  the  common  supply  is  available  for  either 
use  according  as  the  demand  is  made.  There 
it  was  held  that  the  furnishing  of  water  by 
a  municipality  to  its  inhabitants  for  domestic 
purposes  is  a  public  use  within  the  meaning 
of  the  statute  of  exemptions.  But  there  the 
village  was  authorized  by  its  charter  to  fur- 
nisli  water  for  domestic  and  other  purposes 
to  persons  and  corporations  both  within  and 
without  its  limits,  and  therein  lies  the  dif- 
ference in  this  respect  between  that  case  and 
this,  in  which  the  plaintiff  has  no  such  au- 
thority within  its  own  limits." 

Property  held  by  a  municipality  for  use  in 
connection  with  a  public  service  plant  has 
been  held  to  be  exempt  from  taxation  though 
it  is  not  presently  in  use.  Detroit  v.  Auditor 
General,  115  Mich.  546,  73  N.  W.  801;  Jer- 
sey City  v.  Gaffney,  34  N.  J.  L.  131.  And  see 
the  reported  case.  But  in  Traverse  City  ▼. 
East  Bay  Tp.  190  Mich.  327,  157  X.  W.  85, 
decided  on  the  same  day  as  the  reported  case, 
a  tract  of  960  acres  which  was  not  used  as 
a  part  of  a  municipal  lighting  plant  but 
which  might  at  some  future  time  be  needed  in 
connection  therewith  was  held  to  be  ex- 
empt. 

Property  Outside  Municipal  Limits, 

According  to  the  weight  of  authority  a  mu* 
nicipal  public  service  plant  situated  outside 
the  municipal  limits  is  not  taxable  by  the 
municipality  within  whose  boundaries  it  is 
locpted.  San  Francisco  v.  McGovern,  28  Cal. 
App.  491,  152  Pac.  980  (referring  to  subse- 
quent statute  which  may  change  rule) ;  Colo- 
rado Springs  v.  Freemont  County,  36  Colo. 
231,  84  Pac.  1113;  Miller  v.  Fitchburg,  180 
Mass.  32,  61  N.  E.  277;  Perth  Amboy  v. 
Barker,  74  N.  J.  L.  127,  65  Atl.  201;  Com.  v. 
Richmond,  116  Va.  69,  81  S.  E.  69,  L.R.A. 
1915A  1118;  Re  Orillia,  7  Ont.  L.  Rep.  389. 
And  see  the  reported  case. 

In  Perth  Amboy  v.  Barker,  supra,  it  was 
said:  "It  is  argued  that  the  'public  purposes' 
contemj^lated  in  the  Tax  Law  are  only  govern- 
mental purposes,  strictly  so  called,  and  not 
such  as  are  carried  on  for  the  mere  con- 
venience of  the  people  of  a  municipality  or  to 
supply  some  personal  need,  such  as  water, 
light  or  the  like.  This,  we  think,  is  too  nar- 
row a  view  of  the  exemption  clause,  our  opin- 
ion being  that  the  furnishing  of  a  general 
water  supply  when  authorized  by  statute  (as 
admittedly  it  is  in  the  present  case)  is  au- 
thorized because  it  is  a  public  purpose,  and 
that  land  held  and  used  for  such  a  purpose 


is  within  the  exemption.  "Sox  do  we  see  any 
force  in  the  argument  that  under  the  Tax  Law 
the  exemption  only  extends  to  lands  located 
within  the  bounds  of  the  municipality  that 
owns  them.  If  this  were  the  extent  of  the 
exemption  it  would  have  a  very  narrow  limit, 
for  so  far  as  the  taxes  laid  by  such  munici- 
pality itself  are  concerned  the  exemption 
would  be  of  no  practical  benefit;  any  taxes 
laid  by  it  upon  its  own  property  would  be 
paid  out  of  its  own  treasury  and  returned  into 
the  same  •  treasury.  We  think  the  main  pur- 
pose of  the  exemption  clause  is  to  exonerate 
property  owned  by  one  municipality  or  tax- 
ing district  from  taxation  at  the  hrnds  of 
another  of  these  governmental  agencies.  The 
only  remaining  question  is  whether  the  ex- 
emption is  forfeited  because  Perth  Amboy 
sells  water  to  South  Amboy  and  to  other  pri- 
vate consumers  outside  of  its  own  territorial 
limits.  This  question,  we  think,  must  be  an- 
swered in  the  negative.  The  sales  of  water 
outside  of  Perth  Amboy  are  merely  incidental 
to  the  general  public  purposes  for  which 'the 
waterworks  were  established  and  are  being 
maintained  and  operated  by  that  city.  If 
the  sales  to  outside  parties  arc  not  authorized 
by  law,  the  state  may  complain  through  the 
attorney  general;  but  in  our  view  such  use 
of  the  surplus  water  does  not  take  aWay  the 
right  of  Perth  Amboy  to  exemption  from  tax- 
ation upon  the  property  that  is  used  pri- 
marily and  principally  for  the  public  pur- 
poses of  that  city." 

The  contrary  view  was  taken  in  Newport 
V.  Unity,  68  N.  H.  587,  44  Atl.  704,  73  Am, 
St.  Rep.  626,  wherein,  construing  a  statute 
exempting  the  property  of  towns,  etc.,  the 
court  said:  "But  to  interpret  this  statute  so 
as  to  exempt  the  property  of  a  town  used  for 
public  purposes,  which  is  situate  in  another 
town,  is  to  extend  the  exemption  beyond  the 
reason  and  purpose  of  the  statute.  To  thus 
interpret  it  would  be  to  give  it  a  meaning 
which  would  make  its  operation  unequal  and- 
not  in  accord  with  the  spirit  of  our  taxation 
laws,  which  are  based  upon  the  just  and  equal 
distribution  of  the  burden  of  public  taxes. 
It  is  not  to  be  presumed  that  it  was  the  in- 
tention of  the  legislature  to  accomplish  so 
unjust  a  result  as  to  deprive  one  town  of  its 
taxable  property  for  the  benefit  of  another, 
or  that  one  town  should  be  deprived  of  its 
right  to  tax  property  within  its  limits  which 
was  used  for  public  purposes,  in  which  it  or 
lib  people  had  no  interest  and  from  which 
they  derived  no  benefit,  and  which  were  bene- 
ficial alone  to  some  other  town  and  its  people. 
This  doctrine  carried  to  its  legitimate  con- 
clusion might  practically  bankrupt  some  ol 
our  smaller  towns  by  depriving  them  of  a 
very  large  portion  of  their  territory  upon 
which  to  exercise  the  power  of  taxation;  as, 
for  example,  suppose  the  late  Austin  CorUiu 
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had  given  to  the  town  of  Newport  his  park, 
situate  outside  the  limits  of  that  town  and 
embracing  a  large  portion  of  the  area  of  sev- 
eral adjoining  towns.  It  would  require  ex- 
press terms  to  warrant  a  holding  that  one 
town  can  invade  another  and,  by  taking  a 
portion  of  the  territory  for  their  own  benefit, 
whether  the  purpose  be  in  a  legal  sense  pub- 
lic or  private,  subject  the  remaining  lands  of 
such  town  to  a  heavier  burden  of  taxation. 
There  is  no  competent  evidence  that  this  was 
the  intent  of  the  legislature,  but,  on  the  con- 
trary, the  evidence  leads, to  the  conclusion 
that  it  was  their  intention  to  limit  the  ex- 
emption to  p;*operty  of  the  town  used  for 
public  purposes  and  situate  within  its 
limits." 

A  branch  of  a  municipal  water  plant  de- 
voted wholly  to  the  furnishing  of  water  ont- 
Mde  the  corporate  limits  has  been  held  to  be 
taxable.  Stiles  v.  Newport,  76  Vt.  154,  56 
Atl.  662,  wherein  the  court  said :  "It  remains 
to  consider  whether  the  conclusions  previously 
reached  regarding  the  use  of  the  system  in 
the  defendant  village  are  applicable  to  the 
action  of  the  defendant  in  furnishing  water 
to  the  village  of  West  Derby  and  its  inhabi- 
tants. The  municipal  duty  of  the  village  of 
Newport  as  regards  the  maintenance  of  mains 
and  hydrants  is  conliued  to  its  territorial 
limits.  The  municipal  relation  which  enters 
into  the  question  of  domestic  supply  is  con- 
fined to  its  own  inhabitants.  The  furnishing 
of  water  to  the  inhabitants  of  the  defendant 
village  is  held  to  be  a  public  use  upon  the 
ground  that  the  making  of  such  a  provision, 
while  not  strictly  a  municipal  duty,  is  pro- 
tective of  the  public  health,  and  therefore  a 
public  use  w^ithin  the  meaning  of  the  laws 
relating  to  taxation.  But  this  reasoning 
fails  when  the  furnishing  of  water  to  the 
village  of  West  Derby  is  in  question.  We 
sec  no  ground  upon  which  the  West  Derby 
branch  of  this  system  can  be  held  to  Ije  de- 
voted to  a  public  use,  eithor  as  regards  fire 
protection  or  domestic  needs.  The  village  of 
Xewport  owes  no  municipal  duty  to  the  vil- 
lage of  West  Derby  or  its  inhabitants,  and 
has  no  municipal  interest  there.  Its  sale  of 
water  to  that  village  and  its  inhabitants  is 
for  the  revenue  obtainable  thereby,  independ- 
ent of  any  connection  with  municipal  duty  or 
interest.  Although  disposed  of  for  the  same 
purposes,  the  sale  cannot  be  regarded  as  a 
public  use,  because  of  this  want  of  municipal 
relation." 

Where  a  public  service  plant  belonging  to 
a  municipality  is  situated  in  another  state, 
it  is  taxable  therein  and  a  statute  of  the  state 
where  the  plant  is  located  exempting  the 
property  of  municipalities  is  not  applicable. 
Thus  in  Augusta  v.  Timmerman,  233  Fed.  216, 
147  C.  C.  A.  222,  it  appeared  that  a  city  in 
Georgia  owned  land  in  South   Carolina,  the 


use  of  which  was  essential  to  its  water-sup- 
ply system.  Holding  that  a  South  Carolina 
statute  exempting  municipal  waterworks  from 
taxation  was  not  applicable  to  that  land,  the 
court  said:  "Unless  otherwise  expressed,  all 
legislation  of  a  state  relating  to  cities  and 
towns  refers  to  the  cities  and  towns  of  that 
state,  and  not  of  another  state  or  country. 
Tliis  is  for  the  reason  that  the  state  has  no 
control  of  cities  and  towns  in  other  states, 
and  from  a  governmental  standpoint  no  inter- 
est in  them.  For  a  state  to  attempt  to  pro- 
mote the  development  of  cities  and  towns  out- 
side of  its  borders  by  exempting  property 
owned  by  them  from  taxation  exacted  of  its 
own  citizens  would  be  so  anomalous  and  con- 
trary to  legislative  history  and  governmental 
policy  that  nothing  but  the  clearest  affirmative 
expression  would  warrant  such  an  inference. 
The  general  assembly  of  South  Carolina,  leg- 
islating concerning  taxation  and  exemptions 
of  cities  and  towns,  had  no  thought  of  cities 
and  towns  not  subject  to  its  legislation.  The 
plain  purpose  was  to  exempt  certain  govern- 
mental agencies  of  its  own  municipal  cor- 
porations." 

So  in  State  7.  Holcomb,  85  Kan.  178,  Ann. 
Cas.  1912D  800,  116  Pac.  251,  50  L.R.A. 
(N.S.)  243,  it  was  said:  "So  it  may  be  said 
here  that  when  a  city  of  the  state  of  Missouri 
comes  into  Kansas,  it  conies  as  a  private 
party  and  brings  with  it  none  of  the  preroga- 
tives of  sovereignty.  The  general  rule  ia 
that  all  property,  not  expressly  exempted,  is 
taxable,  and  the  fact  that  the  state  docs  not 
tax  itself  and  its  municipalities  to  obtain 
revenue  for  itself  is  no  reason  why  a  foreign 
municipality,  who  is  here  in  the  capacity  of 
a  private  proprietor  and  whose  property  re- 
ceives protection  from  the  state,  should  con- 
tribute nothing  toward  that  protection  or 
should  escape  paying  the  taxes  imposed  upon 
other  owners  of  property.  It  is  clear  that  the 
exemptions  from  taxation,  provided  for  the 
state  and  for  cities  and  municipalities  of  the 
state,  are  only  declaratory  of  the  immunity 
that  would  be  granted  on  fundamental  prin- 
ciples of  government  and  that  the  cities  and 
municipalities  referred  to  in  the  statute  and 
constitution  are  those  of  our  own  state." 

In  Connecticut  it  was  held  in  an  earlv  case 
that  a  municipality  was  not  liable  to  taxa- 
tion on  a  water  plant  owned  by  it  and  located 
in  part  outside  its  corporate  limits.  West 
Hartford  v.  Hartford,  44  Conn.  360.  A  sub- 
sequent statute  in  that  jurisdiction  provides 
that  such  property  as  is  outside  the  municipal 
limits  shall  be  taxable  unless  the  inhabitants 
of  the  municipality  where  the  plant  is  sit- 
uated "have  the  right  to  use  and  do  use"  the 
service  furnished  by  the  plant  on  the  same 
terms  as  the  inhabitants  of  the  municipality 
owning  the  plant.  In  Norwalk  v.  New  Ca- 
naan, 85  Conn.  119,  81  Atl.  1027,  that  stat- 
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ute  was  held  to  be  valid.  In  Hartford  v. 
Bloomfield,  84  Conn.  522,  80  Atl.  704,  it  was 
held  that  where  water  mains  were  laid  in  but 
part  of  the  municipality  where  the  plant 
was  situated  there  was  no  such  use  of  the 
water  by  the  inhabitants  thereof  as  to  exempt 
the  plant. 

In  Xeic  York  by  the  express  terms  of  a  stat- 
ute (Tax  Law,  §  4,  McKinney's  Consol.  Laws, 
Book  59,  p.  22)  a  municipal  public  service 
plant  outside  the  corporate  limits  is  subject 
to  taxation.  People  v.  Hess,  157  X.  Y.  42, 
51  K.  E.  410;  People  v.  De  Witt,  167  N.  Y. 
575,  60  N.  E.  1118,  affirming  59  App.  Div. 
493,  69  N.  Y.  S.  366;  New  York  v.  Mitchell, 
183  N.  Y.  245,  76  N.  E.  18;  Rochester  v.  Coe, 
25  App.  Div.  300,  49  X.  Y.  S.  502;  People  v. 
Duryea,  59  App.  Div.  488,  69  X.  Y.  S.  388; 
Xew  York  v.  Husted,  100  App.  Div.  614,  94  X. 
Y.  S.  1111. 

In  Tennessee  it  seems  that  a  municipal 
plant  which  is  principally  engaged  in  fur- 
nishing service  outside  the  municipal  limits 
is  not  exempt,  but  the  furnishing  of  such 
service  as  an  incident  of  its  local  business 
does  not  destrov  the  exemption.  Johnson 
City  V.  Weeks,  133  Tenn,  277,  180  S.  W.  327, 
wherein  the  court  said :  "The  rule  is  based  on 
■consideration  of  convenience,  but  convenience 
that  approaches  near  to  necessity.  Fringing 
the  boundaries  of  a  city  or  town,  there  is 
nearly  always  a  population  that  is  dependent 
ior  advantages  of  water  and  light  on  the 
initiative  and  enterprise  of  the  city  or  town 
of  which  it  comes  so  near  to  being  an  integral 
part.  Left  alone,  such  a  population  has  not 
the  cohesiveness  or  the  civic  strength  required 
to  procure  such  a  service  for  itself.  That  it 
should  liave  a  supply  of  water  in  order,  for 
example,  to  the  prevention  of  sickness  and 
epidemics,  is  a  matter  of  concern  to  the  near- 
by urban  population  as  well  as  to  itself.  It 
is  not  a  far  reach  that  such  a  service  by  the 
city  should  be  covered  by  a  power  thus  in- 
«ideQt47lly  public  in  character  when  that  pub- 
lic purpose  is  not  delegated  to  another  mu- 
nicipality." 


keep  general  grantor  and  grantee  indexes  of 
deeds  and  mortgages,  and  the  provisions  in 
section  5629,  which  make  it  the  duty  of  the 
register  of  deeds,  on  receiving  any  conveyance 
or  instrument  affecting  realty,  to  cause  such 
conveyance  or  instrument  to  be  entered  upon 
a  numerical  index  immediately  after  filing 
the  same,  are  intended  as  checks,  one  upon 
the  others,  to  insure  accuracy  in  ascertaining 
the  state  of  the  records  as  to  titles  to  real 
estate,  and  an  abstractor  is  not  justified  in 
relying  solely  upon  any  one  to  the  exclusion 
of  the  others. 

[See  note  at  end  of  this  case.] 

Same. 

Ordinary  care  and  diligence  on  the  part 
of  an  abstractor,  in  performing  the  work  for 
which  he  has  been  employed,  require  him  to 
avail  himself  of  every  facility  at  hand  in 
order  to  furnish  his  client  an  accurate  and 
complete  abstract  of  the  records.  For  a  fail- 
ure so  to  do,  he  will  be  liable  personally  and 
upon  his  bond. 

[See  note  at  end  of  this  case.] 

Same* 

Any  person  engaged  in  the  business  of  com- 
piling abstracts  of  title  to  real  estate  in  this 
state,  who  furnishes  an  abstract  to  one  by 
whom  he  is  employed  for  that  purpose,  is 
chargeable  with  knowledge  of  the  nse  to  which 
such  abstract  will  in  all  probability  be  de- 
voted, and  he  thereby  becomes  liable  under 
section  6277,  Rev.  St.  1913,  for  all  damages 
sustained  by  reason  of  any  defect  in  such  ab- 
stract, not  only  to  the  party  who  employed 
him  to  make  it,  but  also  to  all  persons  who 
may  deal  with  such  party  in  reliance  upon 
the  abstract  so  furnished. 

[See  note  at  end  of  this  case.] 

Same. 

When  an  abstractor  relies  upon  the  numeri- 
cal index  alone  to  refer  him  to  all  entries 
upon  the  records  affecting  the  title  to  the 
property  which  he  is  examining,  he  does  so 
at  nis  peril,  unless  the  one  employing  him 
agrees  that  in  the  making  of  such  abstract 
he  may  rely  upon  said  index  alone  for  such 
information;  and  in  such  case  his  certificate 
to  the  abstract  must  clearly  and  unequivocal- 
ly show  his  limited  employment  and  investi- 
gation by  reciting  that  such  was  the  method 
pursued  by  hiui  in  making  the  abstract. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 


CROOK 

V. 

CHILVERS. 

Nebraska  Supreme  Court — April  15,  1916. 
99  Neh.  684:;  167  N.  TF.  617. 

Abstracts  of  Title  —  UabiUty  of  Ab- 
stractor —  Neslisence  in  Makias 
Search. 

The   provisions   in   section   5623,    Rev.   St. 
1913.  which  require  the  register  of  deeds  to 


Appeal  from  District  Court,  Pierce  county : 
Welch,  Judge. 

Action  by  Her  ward  Crook,  plaintiff,  against 
William  B.  Chilvers.  defendant.  Judgment 
for  plaintiff.  Defendant  appeals.  The  faxits 
are  stated  in  the  opinion.    Affuuced. 

O.  J.  Frost  and  M.  H,  Leamyioi  appellant. 
Fred  H.  Free  for  appellee. 

[686]  FAWCirrr,  J.— About  April  1,  1910, 
plaintiff  entered  into  a  contract  for  the  ex- 
change of  certain  real  estate  which  he  owned 
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in  Rock  county,  with  one  Van  Norman,  for 
SO  acres  of  laud  which  [686]  Van  Norman 
owned  in  Pierce  county.  Each  party  was  to 
furnish  the  other  Avith  an  abstract  of  title 
to  the  land  which  he  was  to  convey.  When 
they  met  to  complete  the  f»xchange,  plaintiff 
presented  to  Van  Norman  a  deed  to  the  Hock 
county  land,  together  with  an  abstract,  to 
which  was  attached  the  certificate  of  an  at- 
torney certifying  that  it  showed  good  title 
in.  plaintiff.  Van  Norman  presented  his  deed 
to  the  Pierce  county  land,  but,  not  having  an 
abstract,  he  delivered  the  deed  to  plaintiff 
with  the  arrangement  that  plaintiff  should 
hold  all  the  papers  until  he  (Van  Norman) 
furnished  his  abstract.  Van  Norman  testi- 
fied: "1  was  to  furnish  a  perfect  abstract." 
Again  he  testified:  '^Well,  we  made  the  deal, 
and  papers  were  to  be  left  in  the  bank  until 
1  had  the  abstract  completed  and  brought 
down  to  date,  and  I  had  an  abstract  com- 
pleted from  Mr.  Chilvers  (defendant),  and 
the  deeds  to  the  Rock  county  land  were  held 
in  the  bank  until  I  should  produce  the  ab- 
stract for  this  land  in  Pierce  county."  This 
abstract  was  delivered  by  Van  Norman,  about 
a  month  later,  to  the  bank  at  which  the 
papers  had  been  left.  Plaintiff  testified  that 
he  then  examined  the  abstract,  was  satisfied 
with  the  title  which  it  showed,  and  that  he 
relied  upon  it  in  finally  consummating  the 
<leaL  It  subsequently  transpired  that  there 
was  a  prior  mortgage  for  $400  upon  the  land, 
which  the  abstract  did  not  show.  The  mort- 
;'agee  subsequently  foreclosed  the  Inortgage, 
and  after  the  foreclosure  suit  had  proceeded  to 
decree  plaintiff,  in  order  to  protect  his  grantee 
to  whom  he  had  sold  the  property  with  full 
covenants  of  warranty,  paid  off  the  mortgage. 
He  thereupon  instituted  the  present  action 
against  defendant,  wlio  was  the  maker  of  the 
abstract,  to  recover  the  amount  which  he  had 
been  compelled  to  pay  to  satisfy  the  mortgage 
referred  to.  At  the  conclusion  of  the  trial 
the  court  directed  a  verdict  in  favor  of  the 
plaintiff,  upon  which  judgment  was  entered, 
and  defendant  appeals. 

The  fourth  assignment  alleges  error  in  di- 
recting a  verdict  for  plaintiff.  The  points 
argued  in  the  brief  may  all  be  considered  un- 
der this  assignment. 

[687]  A  record  of  the  county  clerk,  who, 
^^  the  time  the  $400  mortgage  was  recorded, 
▼as  the  custodian  of  the  records  of  deeds  and 
mortgages,  shows  that  when  the  mortgage  had 
been  recorded  it  was  delivered  to  Mr.  Chil- 
lers, the  defendant  in  this  action,  who  re- 
<*ipted  upon  the  record  therefor.  The  execu- 
tion of  this  receipt  by  defendant  is  admitted. 
It  appears  therefore  that  at  the  time  the 
mortgage  was  recorded  defendant  had  full 
knowledge  of  the  fact,  and  he  should  not  be 
permitted  to  subsequently  deny  such  knowl- 
edge. The  evidence  shows  that  at  the  time  the 


abstract  was  prepared  by  defendant  the  mort- 
gage had  been  spread  upon  the  records  and 
had  been  duly  entered  in  both  the  grantor  and 
grantee  general  indexes,  but  it  was  not  shown 
on  the  numerical  index,  and  the   important 
question  which  we  are  called  upon  to  decide 
is:     Is  an  abstracter  liable  for  a  failure  to 
show  in  his  abstract  the  existence  of  a  mort- 
gage in  such  a  case,  or,  to  state  it  anotlier 
way,  may  he  implicitly  rely  upon  the  numeri- 
cal index  and  examine  only  such  instruments 
as  are  shown  thereon,  or  is  he  bound  to  fur- 
nish an   accurate   and   complete  abstract   of 
the  records?    Section  5623,  Rev.  St.  1913,  re- 
quires the  register  of  deeds  to  keep  a  grantor 
and  grantee  index  of  deeds  in  his  oflice,  and 
gives  the  form  of  such  indexes.    Section  5624 
provides  that  the  entries  in  such  index  shall 
bo  doubled,  one  showing  the  names  of  the 
grantors    arranged    alphabetically,    and    the 
other  those  of  the  grantees  in  like  order,  and 
that,  where  there  are  two  or  more  grantors 
having  different  surnames,  there  must  be  as 
many  distinct  entries  among  the  grantors  as 
there  are  names,  and  that  tliev  shall  be  al- 
phabetically  arranged  in  regard  to  each   of 
such  names,  and  that  the  same  rule  shall  be 
applied  in  the  caise  of  several  grantees.    Sec- 
tion   5628    requires   the   register    to   keep    a 
numerical  index  as  nearly  as  practicable  in 
the  form  set  out.    Section  5629  provides  that 
it  shall  be  the  duty  of  the  register  of  deeds, 
on    receiving  any   conveyance  or   instrument 
affecting  realty,   including  mechanics'   liens, 
to  cause  [688]   such  conveyance,  instrument 
or   mechanics*  lien  to  be  entered   upon   the 
numerical  index  immediately  after  filing  the 
same. .  The  statute  is  just  as  imperative  as 
to  keeping  the  general  indexes  as  it  is  in  rela- 
tion to  the  numerical  index.    We  find  nothing 
in   the   statute   which   would  justify  .an   ab- 
stracter in  relying  upon  the  latter  any  more 
than  upon  the  former.     The  purpose  of  the 
statute  unquestionably  is  to  require  the  keep- 
ing of  the  general  index  and  the  numerical 
index  in  order  to  guard  against  such  a  blun- 
der as  was  made  in  the  case  at  bar.  We  think, 
therefore,  it  is  clear  that,  even  if  an  abstrac- 
ter is  not  required  to  go  through  the  record 
books  themselves,  for  the  purpose  of  deter- 
mining the  condition  of  the  title  to  real  es- 
tate,  of  which  he  is  making  an  abstract   (a 
point  which   we   do   not  decide),   he   cannot 
shield  himself  from  liability  by  relying  upon 
one  only  of  the  indexes  referred  to.    Ordinary 
care  and  diligence  in  performing  the  work  for 
which  he  has  been  employed  require  him  to 
avail  himself  of  every  facility  at  hand,  in  or- 
der to  furnish  his  client  that  which  he  knows 
his  client  has  employed  him  to  furnish,  viz., 
an  accurate  and  complete  abstract  of  the  rec- 
ords.   He  certainly  should  not  be  permitted  to 
escape  liability  when  on  the  abstract  he  fur- 
nishes he  certifies,  as  defendant  did  in  this 
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case,  that  the  abstract  '^s  a  full  and  com- 
plete abstract  of  all  instruments  on  record 
or  on  file  in  the  office  of  the  Register  of  Deeds 
of  said  county,  that  in  any  way  affect  the  said 
land;  that  the  same  are  properly  executed, 
and  properly  indexed;  .  .  .  and  that  I 
have  compiled  the  within  abstract  from  the 
records  of  said  county,  and  not  from  the  in- 
dexes." The  abstract  which  defendant  fur- 
nished was  not  such  an  abstract  as  this  cer- 
tificate certified  it  to  be. 

Section  6277,  Rev.  St.  1913,  provides:  "It 
shall  be  unlawful  for  any  person  ...  to 
engage  in  the  business  of  compiling  abstracts 
of  title  to  real  estate  in  the  state  of  Ne- 
braska, .  .  .  without  first  filing  in  the  of- 
fice of  the  county  judge,  in  the  county  in 
which  any  such  business  is  conducted,  a  bond 
to  the  state  of  Nebraska  [689]  in  the  penal 
sum  of  $10,000,  executed  by  any  surety 
company  authorized  to  do  business  in  this 
state  as  surety',  or  with  not  less  than  three 
sureties  residents  of  the  county  to  be  ap- 
proved by  such  county  judge,  conditioned 
for  the  payment  by  such  abstracters  of  any 
and  all  damages  that  may  accrue  to  any 
party  or  parties  by  reason  of  any  error,  de- 
ficiency or  mistake  in  any  abstract  or  certifi- 
cate of  title  made  and  issued  by  such  person." 
Defendant  had  given  the  required  bond,  and 
at  the  time  of  making  the  abstract  was  en- 
gaged in  his  business  as  a  bonded  abstracter, 
under  the  provisions  of  the  section  quoted. 
The  abstract  which  he  furnished  was  incor- 
rect in  failing  to  show  the  mortgage  above 
referred  to.  When  he  furnished  Van  Norman 
the  abstract,  he  was  bound  to  know  the  use 
to  which  the  abstract  would  in  all  probability 
be  applied.  He  thereby  became  liable  for  all 
damages  which  might  be  sustained  by  reason 
of  any  defect  in  his  abstract,  not  only  to  the 
one  who  employed  him  to  make  it,  but  also 
to  the  parties  who  might  deal  with  such  party 

•  in  reliance  upon  the  abstract  so  furnished; 
and  no  custom  on  the  part  of  defendant  him- 
self, or  other  abstracters,  could  be  shown  to 
relieve  him  from  the  obligations  imposed 
upon  him  by  the  statute.  We  therefore  hold 
that,  when  an  abstracter  relies  upon  the 
numerical  index  alone  to  refer  him  to  all  en- 
tries upon  the  records  aflfecting  the  title  to 
the  property  which  he  is  examining,  he  does 
so  at  his  peril,  unless  the  one  employing  him 

^  agrees  that  in  the  making  of  such  abstract  he 
may  rely  upon  said  index  alone  for  such 
information;  and  in  such  case  his  certificate 
to  the  abstract  must  clearly  and  unequivocal- 
ly show  that  that  was  the  method  pursued  by 
him  in  making  the  abstract,  so  as  to  advise 
all  parties  to  whom  it  may  be  presented  of 
his  limited  employment  and  investigation. 
He  cannot  in  such  a  case  certify  that  he  com- 
piled the  abstract  "from  the  records  of  said 
county,  and  not  from  the  indexes,"  and  then 


Bi'.ek  to  destroy  the  [690]  force  of  that  cer- 
tificate by  testimony  of  a  witness  that  that 
language  means  "that  I  have  not  simply 
taken  the  information'  on  the  numerical  index 
and  put  that  information  into  my  abstract 
as  my  complete  report,  but  that  from  the 
information  there  indexed  I  have  gone  to  the 
records  of  the  instruments  and  compiled  my 
abstract  from  the  record  itself,"  as  was  at- 
tempted to  be  done  in  this  case.  The  trial 
court  did  not  err  in  refusing  to  receive  such 
testimony.  Such  a  construction  by  abstract- 
ers, if  sustained,  would  render  the  keeping  of 
general  indexes  by  registers  of  deeds  a  mere 
waste  of  time  and  a  needless  expense. 

It  is  argued  that,  inasmuch  as  the  mort- 
gage was  not  shown  on  the  numerical  index^ 
it  was  not  properly  recorded;  that,  when 
plaintiff  took  his  deed  without  actual  knowl- 
edge of  the  existence  of  the  mortgage,  he  took 
it  as  an  innocent  purchaser,  and  therefore 
had  a  perfect  defense  to  the  foreclosure  suit; 
and,  not  having  interposed  Uiat  defense,  he 
cannot  now  recover  from  the  defendant.  This 
means  that,  if  a  deed  or  mortgage  is  not  en* 
tored  on  the  numerical  index,  it  is  not  prop- 
erly recorded,  and  hence  is  void  as  against 
subsequent  purchasers  without  notice,  even 
though  it  be  in  fact  spread  upon  the  record 
and  properly  entered  in  the  general  indexes. 
This  contention  is  clearly  met  in  Lincoln 
Bldg.  etc.  Assoc,  v.  Hass,  10  Neb.  581,  7  X. 
W.  327,  where  we  held:  "A  mistake  of  the 
county  c^erk  in  entering  a  description  of 
mortgaged  premises  on  the  numerical  index, 
the  mortgage  being  in  all  other  particulars 
properly  recorded  and  indexed,'  will  not 
vitiate  the  record  as  to  subsequent  pur- 
chasers." 

If  the  contention  of  defendant  in  this  case 
is  sound,  then  one  who  files  a  deed  or  a  mort- 
gage for  record  is  bound  at  his  peril  to  stand 
by  and  see  that  the  deed  is  properly  recorded 
and  indexed.  This  contention  is  met  in  Dem- 
ing  V.  Miles,  .35  Neb.  739,  53  N.  W.  665,  37 
Am.  St.  Rep.  464,  as  follows :  "Where  a  par- 
ty  files  a  deed  properly  executed  and  acknowl- 
edged for  record  with  the  proper  officer,  he 
is  not  bound  to  see  that  the  officer  performs 
his  duty  by  actually  recording  it,  nor  [691]  is 
he  responsible  to  other  parties  for  the  of- 
ficer's neglect  of  his  duty.  ITie  proper  filing 
of  such  deed  for  record  operates  as  construc- 
tive notice  to  all  subsequent  purchasers  and 
mortgagees,  although  the  officer  may  fail  to- 
comply  with  the  requirements  of  the  statute 
with  respect  to  the  recording  of  the  instru- 
ment." 

"A  purchaser  of  real  estate  who  takes  his 
deed  to  the  office  of  the  register  of  deeds  and 
deposits  it  with  him  for  record,  and  pays  the 
fees  for  recording  and  entering  the  same  on 
the  numerical  index,  discharges  thereby  his. 
duty  of  notice  to  the  public;  and  if,  through 
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the  fault  alone  of  the  register,  the  deed  is 
lost  or  mislaid,  and  not  entered  of  record  or 
entered  on  the  index,  such  failure  will  not 
work  to  the  prejudice  of  the  title  of  such  pur- 
chaser, even  in  favor  of  a  subsequent  pur- 
chaser without  actual  notice."  Perkins  ▼. 
Strong,  22  Neb.  725,  36  N.  W.  292. 

That  the  wording  of  the  certificate  is  im- 
portant is  shown  in  Thomas  v.  Carson,  46 
Xeb.  765,  65  N.  W.  899,  which  is  cited  by  de- 
fendant to  the  point  that  the  liability  of  an 
abstracter  is  contractual,  and  there  was  no 
privity  of  contract  between  plaintiff  and  de- 
fendant. We  do  not  understand  the  opinion 
sustains  the  point  under  which  it  is  cited. 
It  is,  however,  a  strong  authority  against  de- 
fendant's contention  upon  the  effect  to  be 
^'iven  to  the  wording  of  the  certificate  of  the 
abstracter.  The  abstracter  was  held  not  lia- 
ble in  that  case.  Let  us  see  why.  In  his  cer- 
tificate he  certified:  "I  have  carefully  exam- 
ined the  records  and  files  of  the  county  clerk's 
officer,  office  of  the  clerk  of  the  district  court, 
and  treasurer's  office,  all  of  the  county  of 
Adams  and  state  of  Nebraska,  and  that  the 
foregoing  abstract  is  true  in  all  respects." 
He  further  certified  that  there  were  no  deeds, 
mortgages  (and  numerous  other  kinds  of  in- 
struments named),  or  any  liens  of  mechanicfi 
or  for  taxes  upon  the  premises  described  in 
the  heading  of  the  abstract  or  any  part  there- 
of "upon  or  in  the  records  of  either  of  the  said 
three  offices,  to  wit,  county  clerk's  office,  office 
oi  the  clerk  of  the  district  court,  and  treas- 
urer's office,  all  of  the  county  of  Adams,  ex- 
(i'pt  as  hereinbefore  [692]  set  out."  On  the 
back  of  his  abstract  there  was  printed  a  blank 
ctrtificate  in  the  usual  form,  in  which  it  was 
rtcited  that  the  abstract  "is  a  full  and  com- 
plete abstract  of  all  conveyances  upon  record 
affecting  the  property  therein  described." 
Carson,  the  abstracter,  did  not  fill  out  and 
*!gn  that  blank,  but  prepared  a  special  certif- 
icate as  above  shown.  The  court  in  the  opin- 
ion (p.  769)  say:  "Carson,  for  reasons  not 
disclosed  by  the  record,  instead  of  using  the 
blank  above  mentioned,  which  included  all 
conveyances  affecting  said  property,  executed 
and  attached  to  the  abstract  a  certificate  in 
the  following  form  (setting  out  the  special 
wrtificate  from  which  we  have  above  quot- 
ed)." The  opinion  shows  that  for  more  than 
a  Tear  prior  to  the  time  the  abstract  was 
prepared  the  county  clerk  had  ceased  to  be 
the  custodian  of  the  public  records,  that  the 
office  of  register  of  deeds  was  at  that  time  in 
exiatence  in  Adams  county,  and  that  the 
register  of  deeds  had  by  la,w  been  made  the 
custodian  of  all  records  of  deeds,  mortgages, 
^'tc.  Had  the  certificate  attached  to  the  ab- 
stract in  the  case  at  bar,  or  one  like  that 
printed  upon  the  back  of  the  abstract  in 
Thomas  v.  Carson,  been  used  instead  of  the 
special  certificate,  it  is  very  clear  that  the 


abstracter  would  not  have  been  released  from 
liability. 

We  have  carefully  examined  every  case 
from  this  court  cited  by  defendant,  and  not 
one  of  them  would  have  justified  the  trial, 
court,  under  the  undisputed  evidence  before 
US,  in  entering  any  different  judgment  than 
the  one  that  was  entered. 

A  iTinned. 

Rose,  J.,  dissents. 


NOTE. 

Liability  of  Abstraotor  of  Title  on  Ao- 
oount  of  Abstract  Made  by  Him. 

Introductory,  03. 
General  Rule,  93. 
By  Whom  Liability  May  Be  Enforced,  0^. 


Introdtictory, 

The  purpose  of  this  note  is  to  review  the 
recent  cases  discussing  the  liability  of  an 
abstractor  of  title  on  account  of  an  abstract 
made  by  him.  The  earlier  cases  on  this  sub- 
ject are  collected  in  the  notes  to  Equitable 
Bldg.  etc.  Assoc,  v.  Bank  of  Commerce,  etc. 
Co.  12  Ann.  Cas.  407;  Walker  v.  Bowman, 
Ann.  Cas.  1912B  839;  Arnold  v.  Barner,  Ann. 
Cas.  1915D  446;  and  Brown  v.  Sims,  72  Am. 
St.  Rep.  308. 

C^eneral  Rule. 

If  an  abstractor  fails  to  use  reasonable  care 
and  diligence  in  making  up  an  abstract  he  is 
liable  for  damages  resulting  from  a  reliance 
on  the  statements  therein.  See  the  reported 
case. 

But,  as  is  said  in  that  case,  the  liability  of 
an  abstractor  is  contractual  and  the  extent 
of  his  undertaking  is  to  be  determined  from 
the  contract,  or  from  the  certificate  which 
he  appends  to  the  abstract.  So  in  Nat.  Bank 
V.  Gough  (Tex.)  197  S.  W.  1119,  it  was  said: 
"While  it  is  not  to  be  denied  that  an  ab- 
stractor is  liable  for  any  damages  resulting 
from  errors  or  defects  in  an  abstract  compiled 
and  furnished  and  certified  to  by  him  to  be 
true,  etc.,  yet  his  liability  is  contractual,  and 
as  a  consequence  is  to  be  measured  by  tlie 
nature,  extent,  and  terms  of  the  employment. 
Decatur  Land,  etc.  Co.  v.  Rutland,  183  S.  W. 
1064;  1  C.  J.  368;  1  R.  C.  L.  92.  The  ap- 
plication of  the  rule  in  the  instant  caae  is  that 
the  court  found  as  a  fact  that  appellee  con- 
tracted only  to  compile  abstract  covering  the 
lands  west  of  the  county  road,  and  further 
found  as  a  fact  that  appellee  complied  fully 
with  his  contract.  Whether  he  did  or  not 
was  purely  an  issue  of  fact,  which,  when 
determined  as  it  was  in  this  case,  discloses 
no  legal  liability.*' 
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In  Arnold  v.  Barner,  100  fean.  36,  163  Pac. 
805,  following  Arnold  v.  Barner,  91  K^an.  769, 
Ann.  Cas.  1915D  446,  139  Pac.  404,  it  was 
held  that  ordinarily  an  abstractor  who  is 
employed  to  bring  up  to  dute  an  abstract 
previously  made,  is  expected  and  required  to 
examine  and  certify  only  as  to  matters  which 
have  been  put  on  the  records  during  the  inter- 
vening period,  and  in  such  event  his  liability 
U  limited  to  such  errors  as  are  made  in  the 
extension  of  the  abstract. 

In  Manville  v.  LeFlore  McCasland  Abstract 
Realty  Co.  (Okla.)  162  Pac.  682,  the  court  in 
holding  an  abstract  company  not  to  be  liable 
on  its  bond  for  the  failure  to  show  a  void 
mortgage  on  the  property  covered  by  the 
abstract  said:  *'The  mortgage  executed  by 
Ella  Ellison  in  1004,  upon  her  allotment,  she 
being  at  the  time  a  Chickasaw  freed  woman, 
was  void,  and  created  no  claim  or  demand 
against  her,  which  could  be  enforced  against 
said  land.  In  other  words,  tlie  mortgage 
created  no  lien  upon  the  real  estate  embraced 
in  the  abstract,  and  the  plaintiffs  in  error 
paid  to  the  mortgagee  a  claim  against  her, 
which  was  not  a  lien  upon  the  land  covered 
by  the  abstract.  That  being  true,  the  pay- 
ment of  this  money  by  the  plaintiffs  in  error 
to  the  mortgagee  was  a  voluntary  act  and 
made  by  them  at  their  peril.  Having  paid  the 
same  of  tlieir  own  free  will  and  accord,  with 
full  knowledge  of  the  law  that  it  created  no 
liability  against  said  land,  they  are  not  in  a 
position  to  assert  a  demand  against  the 
abstract  company  for  its  failure  to  show  a 
void  instrument.  This  court  has  held  in  a 
number  of  cases  that  mortgages  of  this  cliar- 
acter  were  void,  and,  if  void,  thfey  can  create 
no  lien  upon  the  land  covered  thereby,  and 
if  a  party  voluntarily  pays  the  obligation 
attempted  to  be  created  by  such  mortgage 
does  so  at  his  peril.  It  might  be  that  plain- 
tiffs in  error  would  have  a  cause  of  action 
against  the  abstract  company  in  cases  like 
this  case  for  whatever  sum  it  would  require 
to  have  the  title  perfected  to  this  property, 
but  we  are  not  deciding  thnt  question  here 
and  we  cannot  hold  that  the  company  is 
liable'  for  a  failure  to  show  a  void  mortgage 
upon  the  theory  that  the  amount  of  the  mort- 
gage involved  here  and  the  cost  of  quieting 
the  title  are  practically  the  same." 

In  Kenerson  v.  Title  Guarantee,  etc.  Co. 
100  Misc.  723,  166  N.  Y.  S.  369,  it  appeared 
that  the  defendant  was  employed  by  the  plain* 
tiff's  assignor  to  search  the  title  of  certain 
premises,  and  that  thereafter  it  made  and 
delivered  a  certificate  that  a  good  and  market- 
able title  thereto  could  be  conveyed  free  and 
clear  of  all  incumbrances  and  defects.  The 
plaintiff's  assignor,  relying  on  the  certificate, 
accepted  a  conveyance  free  and  clear  of  all 
notices  of  violations  of  law,  or  orders  issued 
by  any  of  the  municipal  departments  of  the 


city  of  Xew  York.  In  fact  there  existed  at 
that  time  an  order  of  the  fire  department  re- 
quiring the  installation  of  a  wet  sprinkler 
system,  and  the  erection  of  fire  escapes.  The 
fire  department  required  compliance  with  this 
order,  and  such  compliance  cost  the  plain- 
tiff's assignor  the  sum  of  $7,831.57.  Prior 
to  the  employment  of  the  defendant,  the  plain- 
tiff's assignor  had  entered  into  a  contract 
with  the  owners  of  the  premises,  in  which 
it  was  provided  that  she  should  purchase 
and  take  title  to  the  premises  irrespective  of 
any  violations,  orders,  or  requirements,  exist- 
ing or  purporting  to  exist,  on  the  records  of 
the  fire  department  of  the  city  of  New  York. 
The  appellate  court  in  holding  the  title  com- 
pany not  to  be  liable  adopted  the  opinion  of 
the  trial  judge  wherein  it  was  said:  "Tlie 
plaintiff  can  recover  for  failure  of  the  defend- 
ant to  make  an  accurate  certificate  only  if  hi» 
assignor  has  been  damaged  by  such  inac- 
curacy. If  the  plaintiff's  assignor  was  in 
any  event  bound  to  accept  title  to  these 
premises,  then  she  has  not  been  damaged  by 
the  alleged  error  of  the  defendant,  for  she 
i^  now  in  exactly  the  same  position  as  if  the 
defendant  had  certified  the  true  facts.  Pallis- 
er  V.  Title  Ins.  Co.  61  Misc.  490,  115  N.  Y. 
S.  545;  Empire  Development  Co.  v.  Title 
Guarantee,  etc.  Co.  171  App.  Div.  116,  157 
N.  Y.  S.  68.  The  plaintiff  claims  in  his  brief 
that  his  assignor  did  suffer  damages  because 
the  defendant's  *  error  precluded  her  from 
electing  not  to  take  title  upon  the  ground  of 
false  representations  by  the  seller  as  to  this 
ver>'  order  of  the  fire  department.  If  I  as- 
sume that  plaintiff's  assignor  could  have 
avoided  her  written  obligation  on  the  ground 
of  fraud,  then  the  plaintiff  is  still  in  a  posi- 
tion to  controvert  the  allegations  of  the 
defense  that  she  was  obliged  to  take  title, 
irrespective  of  the  existence  of  this  order. 
The  defense,  however,  if  established  by  proof, 
and  not  controverted  by  other  affirmative 
facts,  such  as  fraud,  would  meet  all  allega- 
tions or  ordinary  inferences  of  damage,  and 
is  therefore  a  good  defense  to  the  action." 

By  Whom  LiabiUty  May  Be  Enforced^ 

In  Decatur  Land,  etc.  Co.  v.  Rutland 
(Tex.)  185  S.  W.  1064,  it  was  held  that  an 
abstractor  having  notice  that  an  abstract 
prepared  at  the  instance  of  the  owner  of  land 
was  for  the  benefit  of  a  prospective  buyer 
was  liable  to  the  latter  for  errors  in  the  ab- 
stract which  caused  damage  to  him.  Tlie 
court  .said:  "It  seems  to  us  that  the  legal 
effect  of  facts  found  as  stated  was  to  show 
the  existence  of  a  valid  contract  between  ap- 
pellant and  Rutland.  The  former  performed 
service  at  his  request.  Even  if  the  latter  had 
not  agreed  to  pay  the  former  for  the  service, 
the  law  would  imply  an  undertaking  on  his 
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part  to  do  so.  If  appellant  might,  wheu  it 
performed  the  service,  have  ilemaiuled  of  Rut- 
land that  he  pay  it  a  reasonable  sum  therefor, 
tbe  fact  that,  waiving  its  right,  it  did  not 
de  so  would  not  relieve  it  of  the  ol^ligation 
it  incurred  when  it  undertook  to  pass  upon 
the  correctness  and  completeness  of  the  ab- 
stract presented  to  it.  .  .  .  The  testimony 
was  sufficient  to  support  the  finding  of  the 
court  that  Rutland  in  buying  the  land  relied 
upon  the  abstract  as  correctly  showing  the 
condition  of  the  title,  and  would  not  have  pur- 
I'liased  same  had  the  existence  of  the  trust 
deed  been  noted  therein.  The  assignments 
are  overruled.  It  is  next  insisted  that  appel- 
lant, if  guilty  of  negligence  as  charged 
against  it,  was  not  liable  as  determined  by 
Ihe  judgment,  because  it  did  not  participate 
and  share  in  the  fruits  of  the  fraud  its  neg- 
ligence enabled  Mortimer,  Weathersby,  and 
the  Brow^nings  to  practice  upon  Rutland.  To 
render  it  liable  it  was  not  necessary  that 
appellant *8  negligence  should  have  been  the 
sole  cause  of  the  loss  sustained  by  Rutland. 
It  was  sufficient  that  its  negligence  concurring 
with  the  fraud  of  Mortimer,  Weathersby,  and 
tile  Brownings  caused  the  loss.  29  Cyc.  496, 
and  authorities  there  cited;  1  Thompson  on 
Negligence,  §  75;  3  Thompson  on  Xegllgence, 
§  2779.»' 

In  the  reported  case  the  court  applies  a 
statute  making  an  abstractor  liable  "to  any 
party  or  parties"  who  may  sustain  damage 
by  reason  of  a  defect  in  an  abstract,  holding 
tliat  an  abstractor  preparing  an  alistract  for 
tbe  owner  of  land  is  liable  for  a  defect  therein 
to  a  purchaser.  A  similar  construction  was 
in  Sackett  v.  Rose  (Okla.)  154  Pac.  1177, 
L.R.A.1916D  820,  given  to  a  statute  making 
ail  abstractor  liable  for  "'all  damages  that 
may  accrue  to  any  person  by  reason  of  any 
incompleteness,  imperfections  or  error  in  any 
abstract  furnished  by  him."  The  court  said: 
"This  statute  seemingly  has  two  inconsistent 
provisions.  The  first  part  of  the  section  pro- 
vides that  the  abstractor  shall  give  bond, 
etc.,  said  bond  conditioned  that  he  will  prop- 
erly demean  himself  in  the  business  of  ab- 
stracting and  pay  all  damages  that  may 
accrue  to  any  person  by  reascm  of  any  in- 
<^nipletene88,  imperfection,  or  error  in  any 
•bstract  fmrnisfaed  by  him.  The  latter  part 
of  the  same  section  provides  that  the  ab- 
stractor and  his  bond  shall  be  liable  to  the 
state  or  territory  in  the  penal  sum  of  $100 
>nd  to  any  county  for  mutilating  the  records, 
<!tc.,  and  to  any  persons  for  whom  he  or 
they  may  compile,  make,  or  furnish  abstracts 
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of  title,  to  the  amount  of  damage  done  to 
said  person  or  persons  by  any  incompleteness, 
imperfection,  or  error  made  by  such  person, 
tirni  or  corporation  in  compiling  said  abstract. 
It  is  clear  that  the  former  part  of  the  section 
makes  the  abstractor  liable  to  any  person  by 
reason  of  any  error  in  any  abstract  furnished 
by  him.  The  latter  part  of  the  section  pro- 
vides that  the  abstractoi:  is  liable  to  anyone 
to  whom  he  furnishes  an  abstract.  It  seems 
to  us  that  these  two  expressions  can  be 
construed  together  without  doing  violence  to 
either.  The  latter  part  of  the  section  in  no 
wise  repeals,  modifies,  or  curtails  the  clear 
import  and  purpose  of  the  legislature  to  make 
an  abstractor  liable  to  any  person  injured 
by  relying  upon  his  abstract  as  provided  in 
the  first  part  of  the  section.'  The  liability  in 
the  first  portion  of  the  section  is  general. 
The  latter  part  of  the  section  provides  that 
he  is  liable  to  the  party  to  whom  he  furnishes 
the  abstract  and  does  not  undertake  to  con- 
fine or  curtail  his  liability  to  any  other 
person  relying  upon  the  correctness  tliereof 
to  his  injury.  The  section  might  well  read: 
'The  abstractor  will  pay  all  damages  that 
may  accrue  to  any  person  by  reason  of  any 
incompleteness,  imperfections  or  error  in  any 
abstract  furnished  by  him  and  to  any  person 
or  persons  for  whom  he  or  they  may  compile, 
make  or  furnish  an  abstract.'  Would  it  be 
contended  that  the  provisions,  read  together 
as  above,-  indicated  anything  else  than  that 
the  abstractor's  liability  extends  to  any  per- 
son relying  upon  the  abstract,  whether  it  was 
furnished  to  him  in  the  first  instance  or  fur- 
nished to  some  other  person?" 

In  Scott  V.  Jordan  (Okla.)  155  Pac.  498, 
the  court  after  quoting  from  the  case  last 
cited  said:  **The  construction  given  the  fore- 
going section  of  our  statute  is  a  wholesome 
one,  and  is  in  accord  with  tbe  legislative 
intent,  as  expres.sed  therein.  The  owner  is 
the  person  who  usually  orders  an  abstract  of 
title  to  real  estate.  In  doing  so,  his  purpose, 
ordinarily,  is  the  sale  ^r  incumbrance  of  his 
property,  and  he  presents  the  same  to  the 
prospective  purchaser  or  mortgagee  for  the 
purpose  of  showing  the  true  condition  of  his 
title.  I'sually  the  purchaser  or  mortgagee 
relies  upon  tlie  correctness  of  the  abstract, 
and  if  he  does  so,  to  his  injury,  the  abstract 
company  is  liable  to  him.  upon  its  bond,  on 
account  thereof,  under  said  section.  This 
statute  widens  the  sphere  of  an  abstractor 
from  that  of  the  common  law,  and  his  liabil- 
ity is  likewise  widened."  See  also  Gregory 
V.  Harper    (Okla.)    162  Pac.  70. 
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17X  Ky,  7i4;  1S8  S.  W.  867. 


Appeal  and  Error  --  Decision  on  Former 
Appeal  —  I«aw  of  the  Case. 

Decision  on  a  former  appeal  is  not  binding, 
except  in  so  far  as  the  issues  and  proof  are 
the  same  as  upon  the  former  appeal. 

Same. 

Where  a  new  issue,  raised  by  the  amended 
pleadings,  was  the  only  issue  on  second  trial 
upon  which  to  instruct  the  jury,  the  instruc- 
tions should  have  been  confined  to  such  issue, 
as  though  no  former  appeal  had  been  taken 
and  without  regard  to  the  opinion  upon  such 
appeal. 

Burden  of  Proof  —  How  Determined. 

The  question  of  where  the  burden  bf  proof 
rests  must  be  determined  by  the  trial  court 
upon  the  pleadings,  and  before  the  introduc- 
tion of  any  evidence. 

Conspiracy  —  Action   for   Damases   — 
Burden  of  Proof. 

In  an  action  for  conspiracy  to  injure  plain" 
tiff's  business,  where  plaintiff,  by  amendment, 
charged  a  defendant  with  a  separate  and  dis- 
tinct tort  done  by  him  as  part  of  the  con- 
spiracy, the  burden  of  proof  was  on  plaintiff 
to  prove  such  separate  tort. 

Libel  and  Slander  --  Actionable  Words 
—  Imputation  of  Insanity. 

A  charge  imputing  a  hereditary  predisposi- 
tion to  insanity,  and  that  plaintiff  has  done 
things  indicating  impending  insanity,  is  de- 
famatory and  libelous  per  se,  from  which 
malice   is  ordinarily   inferable. 

[See  note  at  end  of  this  case.] 

Imputation  Indirectly  Made. 

That  a  charge  is  made  obliquely  and  by  in- 
ference, instead  of  directly,  renders  it  none 
the  less  defamatory. 

Procedure  —  Counts  for  Conspiracy  and 
Libel  —  Dismissal  of  the  Count. 

In  an  action  for  conspiracy  to  injure  plain- 
tiff in  his  business,  the  petition  being  amended 
to  charge  a  libel  against  a  defendant,  in  the 
absence  of  proof  to  support  the  charge  of  con- 
spiracy, there  being  sufficient  evidence  to 
support  the  libel  charge,  the  submission  of  the 
case,  as  to  defendant  charged  with  libel,  and 
its  dismissal  as  to  the  other  defendants,  is 
proper. 

PriTilcKO  —  Communication  by  Agent 
to  Principal. 

A  communication  ordinarily  libelous  per  se 
is  relieved  from  the  presumption  of  malice 
when  written  by  an  agent  to  his  principals  in 
relation  to  their  business,  being  qualifiedly 
privileged,  the  burden  of  proof  being  on  plain* 


tiff,  in  an  action  against  the  agent,  to  show 
that  it  was  written  and  published  with  malice. 

Same. 

The  fact  that  a  communication  from  an 
agent  to  his  principals  is  qualifiedly  privi- 
leged dees  not  change  the  actionable  quality 
of  the  words  published,  but  merely  relieves 
from  the  presumption  of  malice. 

Evidence  —  Admissibility  —  Trutb   of 
Charge. 

In  an  action  for  libel  by  imputing  to  plain - 
'tiff  a  hereditary  predisposition  to  insanity^ 
by  writing  in  which  defendant  stated  that 
plaintiff's  mother  had  lost  her  mind,  where 
the  defense  is  that  the  statements  of  the 
letter  were  true,  evidence  on  both  sides  of  tho 
question  wliether  the  mother  was  sane  or  in- 
sane is  admissible,  the  fact  that  defendant 
acted  reasonably  and  upon  sufficient  informa* 
tion  not  depriving  plaintiff  of  the  right  to 
introduce  proof  of  his  mother's  sanity  upon 
the  primary  issue  of  whether  the  statement 
was  true  or  false.    . 

Instructions  --  Assumption  of  Malice. 

In  an  action  for  libel,  where  the  publication 
was  relieved  from  the  presumption  of  malice 
by  the  fact  that  the  letter  was  qualifiedly 
privileged,  having  been  written  by  defendant 
to  his  principals  in  relation  to  their  business, 
an  instruction  defining  plaintiff's  right  of 
recovery,  presuming  the  existence  of  malice, 
is  prejudicial  to  defendant. 

Measure  of  Damages  —  Mental  Suffer- 
ing* 

In  an  action  for  libel  in  having  written  a 
letter  charging  plaintiff  with  a  hereditary 
predisposition  to  insanity,  etc.,  the  measure  of 
damages  is  the  injury  resulting  from  the  pub- 
lication of  the  letter,  rather  than  from  men- 
tal suffering  resulting  to  plaintiff  from  the 
cancellation  of  surety  bonds  on  him. 

[See  Ann.  Cas.  19I4C  201  j 


Instructions  —  Mttigation  of  Damage** 

In  an  action  for  libel,  where  defendant  of- 
fers an  instruction  on  the  question  of  mitiga- 
tion of  damages,  warranted  by  the  proof,  the 
refusal  to  submit  the  question  to  the  jury  is 
prejudicial  error. 

Causing  Cancellation  of  Surety  Bond. 

If  defendant,  actuated  by  malice  to  express 
a  doubt  as  to  plaintiff's  mental  condition,  and 
in  order  to  bring  about  a  cancellation  of 
plaintiff^s  bonds  in  which  a  bonding  company, 
defendant's  principal,  was  surety,  wrote  the 
company  that  plaintiff's  mother  lost  her  mind, 
and  that  his  judgment  was  that  they  had  juRt 
as  well  drop  the  bond,  etc.,  defendant  is  liable 
to  plaintiff. 

Privilege  —  Communication  by  Agent 
to  PrincipaL 

If  the  agent  for  a  bonding  company,  acting 
in  good  faith,  without  malice,  and  in  the 
exercise  of  his  duty,  on  information  believed 
to  be  reliable,  wrote  the  company's  state 
agents  that  the  mother  of  a  person  on  whose 
bonds  the  company  was  surety  had  lost  her 
mind,  etc.,  so  acting  in  the  exercise  of  his 
duty  to  communicate  to  the  company  any 
facts  or  information  affecting  its  interest,  the 
agent  is  not  liable  for  libel. 


Tmih.  mm  D«£eas«« 

Truth  of  the  Btaunents  made  is  a  defense 
to  an  action  ior  libel. 

[See  17  Ann.  Cas.  761;  Ann.  Gas.  1918C 
335.] 

Measure  of  Dammgea* 

Plaintiff,  if  entitled  to  recover  for  libel, 
should  be  awarded  auch  sum,  as  compensatory 
ilamagea,  as  will  fairly  and  reasonably  com- 
pensate him  for  any  injury  to  hi$  occupation 
or  business,  reputation  and  character,  by  rea- 
i«on  of  the  libel  and  the  consequent  cancella- 
tion of  plaintijOTs  bonds  as  cashier  of  a  bank, 
etc.,  and  for  humiliation  and  mental  distress. 

PnnitiTO  Dftatasaa* 

In  an  action  for  libel  based  on  a  letter 
qualifiedly  privileged,  the  jury,  in  their  dis- 
cretion, may  award  punitive  damages,  in 
addition  to  compensatory  damages,  not  to 
exceed  the  amount  claimed  in  the  petition. 

Appeal  from  Circuit  Court,  Bourbon 
county. 
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As  a  defense  to  this  amended  petition  the 
appellant  McClintock  filed  a  separate  answer 
in  four  paragraphs^  the  first  of  which  denied 
that  any  statement  in  the  letter  or  that  the 
letter,  as  a  whole,  was  false  or  written  in 
bad  faith  or  maliciously;  the  second  par- 
agraph alleged  and  relied  upon  the  truth  of 
all  the  statements  in  the  letter;  the  third 
paragraph  alleged  that  the  letter  was  written 
by  defendant  aa  agent  in  the  ordinary  course 
of  businesa  to  his  principal  in  good  faith  upon 
xeasonabie  information,  and  was  a  privileged 
communication;  while  the  fourth  paragraph 
alleged  that  the  statement  in  the  letter,  that 
the  appellee's  mother  was  insane,  was  be- 
lieved in  good  faith  upon  reasonable  grounds, 
and  that  fact  was  relied  upon  in  mitigation  of 
damages. 

That  the  letter  was  written  as  a  result  of 
any  conspiracy  was  denied  by  the  four  de- 
fendants. The  letter  set  up  in  the  amended 
petition  referred  to  above  is  as  follows: 


Action  by  James  McClure,  plaintiff,  against 
James  D.  McClintock  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendant  named  ap- 
peals.   The  facts  are  stated  in  the  opinion. 

KEVEatSED. 

Samuel  M,  Wilson  and  Dennis  Dundon  for 
appellant. 

Robert  Harding,  Talhott  d  Whitley  and 
E.  M.  Dickson  for  appellee. 

[716]  Claske,  J. — ^This  action  was  filed  in 
the  Bourbon  circuit  court  oil  March  30,  1909, 
by  appellee,  James  McClure,  against  appel- 
lant, James  D.  McClintock,  Thomas  Satter- 
white,  Traoey  Underbill  and  the  American 
Bonding  Company  of  Baltimore  to  recover 
damages  for  injury  to  appellee  and  his  busi- 
ness and  business  standing  alleged  to  have 
been  sustained  as  the  result  of  a  conspiracy 
upon  the  part  of  the  four  defendants. 

At  a  trial  at  the  June,  1911,  term  of  that 
court  a  peremptory  instruction  was  given  on 
behalf  of  all  the  defendants,  and  from  the 
resultant  judgment,  dismissing  the  petition, 
an  appeal  was  taken  to  this  court,  which  is 
reported  in  McClure  v.  McClintock,  160  Ky. 
265  and  773,  150  S.  W.  332,  42  L.R.A.(N.S.) 
38S»  and  a  reversal  ordered. 

When  the  case  went  back  for  a  new  trial 
appellee  filed  an  amended  petition  setting  up 
a  letter  written  by  appellant  McClintock,  as 
local  agent  of  the  defendant  bonding  company, 
to  Satterwhite  and  Underbill,  the  state  agents 
of  said  bonding  company,  which  letter,  in 
certain  statements  and  as  a  whole>  was  al- 
leged to  have  been  false  and  to  have  been 
written  by  McClintock  in  bad  faith  and 
maliciously  and  as  a  part  of  the  conspiracy 
•oi  the  four  defendants  to  injure  him  in  his 
business  and  his  business  standing. 
Ann.  Cas.  1918E. — 7. 


[716]  Paris,  Ky.,  November  26th,  1908. 

Messrs.  Satterwhite  &  Underhill, 
Louisville,  Ky. 
Gentlemen: — On  my  return  home  to-day  I 
find  your  letter  of  the  23rd  saying  you  had 
renewed  the  bond  of  Japaes  Ik^cClure,  Guard- 
ian for  Frankie  Thompson.  My  judgment  is 
we  had  just  as  well  drop  this  bond.  Also  Mr. 
McClure's  bond  as  Cashier  of  the  First  Na- 
tional Bank  of  Paris,  Kentucky.  Mr.  Mc- 
Clure's  mother  lost  her  mind;  also  a  sister. 
And  while  Mr.  McClure  at  present  seems  to 
be  alright,  he  has  done  some  things  in  the 
last  year  that  I  do  not  think  lo'oks  exactly 
right.  I  would  like  to  hear  from  you  on  this 
subject,  as  I  want  some  one  else  to  assume 
the  responsibility,  not  me.  With  best  wishes, 
my  judgment  is  when  we  are  safe  is  a  good 
time  to  drop  out. 

Yours  truly, 

J.  D.  McClintock,  Agt. 

The  particular  statements  that  he  alleged 
to  be  false,  malicious  and  injurious  are  these: 

"1.  Mr.  McClure*s  mother  lost  her  mind; 

"2.  While  Mr.  McClure,  at  present,  seems 
to  be  alright,  he  has  done  some  things  in  the 
last  year  that  I  do  not  think  looks  exactly 
right; 

'*3.  My  judgment  is  when  we  are  safe  is  a 
good  time  to  drop  out; 

"4.  My  judgment  is  we  had  just  as  well 
drop  this  bond,  also  Mr.  McClure's  bond  as 
Cashier  of  the  First  National  Bank  of  Paris, 
Kentucky." 

The  other  facts  necessary  to  an  understand- 
ing of  the  case  are  fully  set  out  in  the  former 
opinion,  150  Ky.  265,  and  need  not  be  restated 
here. 

The  affirmative  allegations  of  appellant's 
^mended   answers  having   been   traversed,   a 
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second  trial  of  the  case  was  had  in  June,  1914, 
which  resulted  in  a  verdict  and  judgment  for 
appellee  against  appellant  McClintock  in  the 
sum  of  $10,000.00,  and  a  dismissal  of  the 
petition  against  the  other  defendants  aa  a 
result  of  a  peremptory  instruction. 

To  reverse  the  judgment  against  him, 
appellant  McClintock  is  appealing  here,  no 
appeal  having  been  prosecuted  by  the  appellee, 
McClure,  from  the  judgment  dismissing  his 
petition  against  the  other  defendants.  The 
grounds  relied  upon  by  appellant  McClintock 
for  reversal  are  as  follows:  (1)  That  the 
court  erred  in  overruling  [717]  his  motion  to 
fix  the  burden  of  proof  upon  him;  (2)  that 
the  court  erred  in  overruling  his  motion  for 
a  peremptory  instruction ;  ( 3 )  that  the  court 
erred  in  the  adnrission  of  evidence  for  appellee 
upon  the  question  of  his  mother's  sanity; 
(4)  that  the  court  erred  in  the  instructions 
refused  and  given. 

Before  proceeding  to  a  discussion  of  these 
questions,  it  is  necessary  that  we  first  deter- 
mine to  what  extent  the  law  of  the  case  is 
determined  by  the  decisibn  on  the  former 
appeal.  Upon  that  appeal  appellee's  cause  of 
action  consisted  solely  of  the  charge  of  a 
conspiracy  upon  the  part  of  all  the  defend- 
ants to  injure  him  in  his  business  and  busi- 
ness standing,  and  the  cmly  question  present- 
ed was  whether  or  not  the  proof  was  sufficient 
to  carry  the  case  to  the  jury.  This  court,  in 
its  opinion,  held  that  the  charge  of  conspiracy 
against  the  defendants,  other  than  McClin- 
tock, was  not  supported  by  sufficient  evidence 
to  warrant  a  submission  of  the  case  to  the 
jury,  and  that  the  peremptory  instruction  in 
their  behalf  was  properly  given;  but  as  to 
McClintock,  that  in  view  of  his  evident  sup- 
pression of  the  letter  which  the  evidence 
showed  he  had  written  about  the  appellee, 
and  Which  resulted  in  a  cancellation  of  his 
bonds  upon  which  the  bonding  company  was 
surety,  furnished  sufficient  evidence  for  the 
presumption  that  the  letter,  if  produced, 
would  have  sustained  the  charge  against  him, 
and  by  a  response  to  the  petition  for  a  rehear- 
ing the  other  three  defendants  were  required 
t%)  again  stand  trial  because  of  their  assist- 
ance to  McClintock  in  the  suppression  of  the 
letter.  What  was  said  in  the  former  opinicm 
had  reference  only  to  the  record  then  before 
the  court,  and  is  in  no  sense  binding  upon 
this  appeal,  except  in  so  far  as  the  issues  and 
proof,  as  the  record  now  stands,  are  the  same 
as  upon  the  former  appeal. 

While  the  new  pleading  filed  after  the  case 
had  been  remanded  did  not  abandon  the  cause 
of  action  for  a  conspiracy  to  injure  appellee's 
business,  it  presented  a  new  element  of  the 
conspiracy  charge  that  will  support  a  cause 
of  action  against  the  appellant  McClintock 
alone,  even  if  no  conspiracy  was  presented. 
Upon  this  new  issue  the  former  opinion  is, 


of  course,  of  no  binding  effect  whatever,  and 
upon  the  question  of  what  Instniotimis  should 
have  been  given  to  the  jury  upon  the  issue 
presented  by  the  amended  pleading,  the  form- 
er opinion  does  not  relate  in  any  way.  The 
former  opinion  in  awarding  appellee  a  new 
trial  upon  the  conspiracy  [718]  charge 
against  all  of  the  defendants  is  rested  solely 
upon  a  presumption  of  liability  that  would  be 
proven  by  the  suppressed  letter.  Upon  the 
second  trial  the  letter  was  produced,  but,  with 
the  letter  in,  there  was  a  total  failure  to 
prove  any  conspiracy  upon  the  part  of  any 
of  the  defendants;  however,  appellee's  cause 
of  action  did  not  rest  alone  upon  the  conspir- 
acy charge,  but  an  independent  cause  of 
action  against  McClintock  was  presented  that 
was  not  dependent  upon  proof  of  a  conspiracy. 
As  the  proof  failed  to  show  any  conspiracy, 
a  peremptory  instruction  was  properly  given 
in  favor  of  defendants,  other  than  McClintock, 
to  which  McClintock  also  would  have  been 
entitled,  except  for  the  independent  cause  of 
action  against  him,  presented  by  amended 
petition,  and  alleged,  but  not  proven,  to  have 
been  uttered  as  a  part  of  the  conspiracy.  It 
is  apparent,  therefore,  that  the  former  opin- 
ion of  this  court  has  no  application  whatever 
to  the  independent  cause  of  action  against 
appellant  McClintock,  which  was  not  in  the 
record  upon  the  former  appeal,  and  that  upon 
the  second  trial  the  conspiracy  charge  having 
been  eliminated  by  the  evidence,  there  was  no 
issue  upon  which  to  instruct  the  jury,  except 
this  new  issue,  and  the  instructions  to  the 
jury  should  have  been  confined  to  the  new 
issue  alone  as  though  no  former  appeal  had 
been  taken  and  without  regard  to  the  opin- 
ion upon  that  appeal.  Louisville,  etc.  R.  Co. 
V.  Stewart,  163  Ky.  823,  174  S.  W.  744,  and 
Miller  v.  Metropolitan  L.  Ins.  Co.  (Ky.)  80 
S.  W.  183. 

2.  As  to  where  the  burden  of  proof  rested, 
had  to  be  determined  by  the  trial  court,  upon 
the  pleadings,  and  before  the  introduction  of 
any  evidence.  As  the  pleadings  stated  ap- 
pellee's cause  of  action,  it  consisted  of  a  con- 
spiracy to  injure  his  business,  and  the  fact 
that  by  amendment  appellee  charged  appel- 
lant McClintock  with  a  separate  and  distinct 
tort  done  by  him  as  a  part  of  that  conspiracy, 
did  not  change  the  cause  of  action  originally 
presented,  but  simply  added  a  new  element  to 
that  charge.  As  the  burden  of  proof  was 
upon  the  appellee  to  prove  the  conspiracy,  the 
court  did  not  err  in  placing  the  burden  upon 
him. 

3.  We  come  now  to  consider  what,  if  any, 
cause  of  action  remained  to  appellee  at  the 
conclusion  of  his  evidence,  in  which  he  had 
failed  to  prove  any  conspiracy.  That  every 
other  question  had  been  eliminated  by  the 
evidence  except  such  as  were  presented  in  the 
amended  pleadings  filed  after  the  case  went 
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hsLck.  for  a  second  [719]  trial,  is  in  effect  con- 
fessed by  appellee,  because  he  offered  no  in« 
struction  upon  any  other  question,  and  vre 
need  not  therefore  review  the  testimony  to 
show  that  no  other  issue  was  involved;  and, 
in  order  to  determine  what  issues  should  have 
been  submitted  by  the  instructions  to  the 
jury,  we  need  only  to  examine  the  letter  and 
the  pleadings  and  evidence  in  reference  there- 
to. We  are  clear  that  this  letter  as  a  whole, 
and  in  its  statements  specifically  set  out  in 
the  amended  petition,  charges  not  only  that 
certain  of  appellee's  relatives  had  been  insane, 
and  by  necessary  inference  or  implication  im- 
putes to  appellee  a  hereditary  predisposition 
to  insanity,  which  counsel  for  appellant 
assume  is  all  it  charges;  but  it  goes  much 
farther  and  presents  a  mixed  question  of 
Isw  and  fact  of  whether  it  contains  the  im- 
plication that  appellee  has  done  things  that 
indicated  to  the  appellant  a  manifestation 
upon  the  part  of  appellee  of  impending  in- 
sanity. We  entertain  no  doubt  that  such  a 
charge,  if  untrue,  is  defamatory  and  libelous 
per  »€,  from  which  ordinarily  malice  would  be 
inferred;  that  the  charge  was  not  made 
directly,  but  obliquely  and  by  inference,  makes 
the  charge  none  the  less  .defamatory  and 
insidioua.  25  Cye.  259.  We,  therefore,  con- 
chide  that  this  action  had  developed,  when 
ready  for  submission  to  the  jury,  into  one 
for  libel  purely  and  simply,  and  while  this 
charge  had  been  presented  originally  as  iv 
component  part  of  a  charge  of  conspiracy, 
the  appellee  was  entitled  nevertheless  to  have 
that  matter  finally  determined  by  the  jury  in 
this  case.  In  the  third  edition  of  Cooley  on 
Torts,  page  213,  the  rule  is  thus  stated: 

"Though  a  conspiracy  be  charged  yet  if 
upon  the  trial  the  evidence  convicts  but  one 
person  with  the  wrong  actually  committed, 
the  plaintiff  may  recover  against  him  as  if  he 
had  been  sued  alone." 

In  8  Cyc.  647,  we  find  the  following: 

"An  averment  that  the  acts  were  done  in 
pursuance  of  a  conspiracy  does  not  change  the 
nature  of  the  action  or  add  anything  to  its 
legal  force  and  effect.  If  a  plaintiff  fail  in 
the  proof  of  a  conspiracy  or  concerted  design, 
l^e  may  yet  recover  damages  against  such  of 
the  defendants  as  are  shown  to  be  guilty  of 
the  tort  without  auch  agreement.  The  charge 
of  conspiracy  where  unsupported  by  evidence 
will  be  considered  mere  surplusage  not  neces- 
j^ry  to  be  proved  to  support  the  action. 

[720]  "This  being  so  the  question  arises 
for  what  purpose  is  the  allegation  and  proof 
of  conspiracy  important?  The  answer  is  that 
when  the  mischief  contemplated  is  accom- 
plished the  conspiracy  becomes  important  as 
it  may  affect  the  means  and  measure  of  re- 
diess.  It  may  be  pleaded  and  proved  as 
aggravating  the  wrong  which  plaintiff  com- 
plains of  and  to  enable  him  to  recover  against 


all  the  defendants  as  joint  tort-feasors.    The 
party  wronged  may  look  beyond  tlie  actual 
participants  in  committing  the  injury,  an^. 
join  with  them  as  defendants  all  who  con- 
spired ^o  accomplish  it." 

Numerous  authorities  are  cited  in  support 
of  each  of  these  texts,  and  it  is  quite  clear 
that  there  was  no  error  committed  in  sub- 
mitting the  case  as  to  appellant  McClintock, 
and  the  dismissal  of  the  case  as  to  the  other 
defendants,  in  the  absence  of  proof  to  support 
the  charge  of  conspiracy,  provided  there  was 
sufiOlcient  evidence  to  support  the  libel  charge. 

4.  The  contention  of  counsel  for  appellant 
that  the  motion  for  a  peremptory  instruction 
in  his  behalf  should  have  been  sustained  is 
based  upon  the  theory  that  the  letter  and 
the  statements  therein  objected  to  were  not 
libelous  per  8€.  We  have  heretofore  expressed 
our  opinion  that  ordinarily  the  letter  would 
be  libelous  per  ae,  and  that  malice  would  be 
inferred  from  the  publication  thereof.  Un- 
der the  particular  facts  here,  however,  the 
publication  is  relieved  from  the  presumption 
of  malice  by  the  fact  conceded  in  appellee's 
amended  petition,  pleaded  in  the  third  para*, 
graph  of  appellant's  answer  to  the  amended 
petition  and  not  contradicted  in  the  evidence, 
that  the  relationship  of  principal  and  agent 
existed  between  appellant  and  those  to  whom 
the  letter  was  written,  and  the  letter  was  • 
qualifiedly  privileged  '  communication,  and 
therefore  proof  that  it  was  written  and  pub- 
lished with  malice,  was  inctimbent  upon  ap- 
pellee before  appellant  could  be  held  liabli 
therefor.  The  fact  that  the  publication  wai 
made  in  a  qualifiedly  privileged  communica- 
tion simply  relieves  the  publication  from  the 
presumption  of  malice  otherwise  attendant, 
and  puts  upon  the  the  appellee  the  burden  oi 
proving  malice,  but  it  does  not  change  the 
actionable  quality  of  the  words  published,  noi 
is  there  any  difference  in  the  malice  in  the 
oneT  case  presumed  but  in  the  other  to  be 
proven,  although  much  confusion  has  arisen 
from  an  effort  to  make  two  different  kinds  ox 
degrees  of  malice  out  of  what  will  be  pre- 
sumed and  what  must  [721  ]  be  proven,  which 
is  merely  an  evidential  distinction  and  noth- 
ing more.  Courier-Journal  Co.  v.  Bailee,  104 
Ky.  343,  47  S.  W.  226;  Tanner  v.  Stevenson. 
138  Ky.  589,  128  S.  W.  878,  30  L.E.A.(N.S.) 
200;  Townsend  on  Slander,  Section  87.  There 
was  ample  proof  of  the  falsity  of  at  least 
some  of  the  statements  in  the  letter  and  of 
malice  upon  the  part  of  appellant  in  its 
publication,  to  warrant  a  submission  of  the 
case  to  the  jury,  and  the  court  did  not  err 
in  overruling  appellant's  motion  for  a  di- 
rected verdict. 

5.  A  great  many  witnesses  were  examined 
by  both  parties  upon  the  question  of  the  truth 
or  falsity  of  the  allegation  in  the  letter  that 
appellee's  mother  had  been  insane,  and  ap- 
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pellant  urges  most  earnestly  that  proof  of 
her  insanity  introduced  by  appellee  over  ap' 
pellant's  objection  was  erroneous  and  most 
prejudicial;  that  the  proof  introduced  by 
appellant  upon  that  question  was  competent 
for  the  purpose  of  showing  that  he  made  the 
statement  upon  reasonable  information  suffi- 
cient to  excuse  him  for  making  the  statement, 
and  that  whether  she  was  in  fact  insane  was 
immaterial.  In  this  position,  however,  w^ 
are  unable  to  concur.  The  fact  of  whether  the 
statement  of  her  insanity  was  true  or  false 
was  put  directly  in  issue  by  the  defense  that 
the  statements  of  the  letter  were  true,  and 
evidence  on  both  sides  of  that  question  was 
clearly  admissible  upon  that  issue  alone.  The 
fact,  if  a  fact,  that  appellant  acted  reason- 
ably and  upon  sufficient  information  in  mak- 
ing the  statement  that  she  was  insane,  ren- 
dered the  testimony  of  such  a  fact  available 
to  him  for  the  additional  purpose  of  showing 
that  he  acted  in  good  faith  under  his  privi- 
leged communication  defense,  but  did  not  de- 
prive appellee  of  the  right  to  introduce  proof 
of  her  sanity  upon  the  primary  issue  of 
whether  the  statement  was  true  or  false. 

6.  Counsel  for  appellant  complain  of  the 
first,  second  and  fourth  instructions  given, 
and  the  objections  urged  to  the  first  and  sec- 
ond instructions  are  well  taken.  The  first 
instruction  attempts  to  define  appellee's  right 
of  recovery,  while  the  second  fixes  the  meas- 
ure of  damages.  Appellee's  right  of  recovery 
is  not  predicated  upon  proof  of  malice,  but 
the  existence  of  malice  is  presumed  which 
under  the  pleadings  and  facts  of  this  case 
Avas  erroneous  as  we  have  heretofore  pointed 
out;  and  was,  in  our  judgment,  prejudicial. 
Nor  is  this  error  corrected  by  instruction 
No.  four  given,  as  under  that  instruction  the 
burden  is*  upon  appellant  of  proving  the 
[722]  absence  of  malice.  The  measure  of 
damages  in  the  second  instruction  is  ba^ed 
upon  mental  suffering  from  the  cancellation 
of  appellee's  bonds,  rather  than  from  the 
publication  of  the  letter  as  it  should  have 
been,  although  this  was  probably  not  prejudi- 
cial to  appellant  as  the  cancellation  of  the 
bonds  resulted  from  the  publication  of  the 
letter. 

The  court  also  refused  to  submit  to  the 
jury  the  question  of  mitigation  of  damages 
warranted  by  the  proof,  and  this  was  prejudi- 
cial error  as  the  appellant  offered  an  instruc- 
tion upon  that  question. 

Having  concluded  that  because  of  these 
errors  in  the  instructions  refused  and  given 
another  trial  will  be  necessary,  we  are  of 
the  opinion  that  it  will  be  more  profitable 
to  indicate  what  instructions  should  be  ^i^iven 
upon  another  trial,  rather  than  to  discuss  the 
other  o^'eetions  urged  to  the  instructions 
given  and  refused.  Unless  upon  another  trial 
a  change  should  be  rendered  necessary  by  new 
pleadings  or  evidence,  instructions  substan- 


tially as  follows,  in  addition  to  an  instruc- 
tion defining  malice  and  one  permitting  a 
verdict  by  nine  or  more  of  the  jury,  should  be 
given,  to  wit; 

Instruction  No.  1.  If  the  jury  believe  from 
the  evidence  that  in  the  letter  dated  Novem- 
ber 26,  1008,  written  by  the  defendant  to 
Satterwhite  and  Underbill,  the  statements 
"Mr.  McClure's  mother  lost  her  mind;" 
"While  Mr.  McClure  at  present  seems  to  be 
alright,  he  has  done  several  things  in  the 
last  year  that  I  do  not  think  look  exactly 
right;"  "My  judgment  is  when  we  are  safe 
is  a  good  time  to  drop  out,"  and  "My  judg- 
ment is  we  had  just  as  well  drop  this  bond 
and  also  Mr.  McClure's  bond  as  Cashier  of 
the  First  National  Bank  of  Paris,  Ken- 
tucky," or  any  of  them,  were  false,  or  that 
by  said  statements,  or  any  of  them,  defendant 
meant  to  express  and  did  express  a  doubt  as 
to  plaintiff's  mental  condition  for  the  pur- 
pose of  creating  a  false  impression  upon  the 
minds  of  said  Satterwhite  and  Underbill,  and 
in  order  to  bring  about  a  cancellation  of 
plaintiff's  bonds  in  which  the  American  Bond- 
ing Company  was  surety,  and,  if  the  jury 
further  believe  from  thd  evidence  that  .in 
writing  said  letter  and  imparting  to  said  per- 
sons by  said  letter  the  information  therein 
contained,  the  defendant,  James  D.  McClin- 
tock,  was  prompted  by  malice  toward  the 
plaintiff,  James  McClure,  the  jury  should  find 
for  the  plaintiff,  and  unless  the  jury  so  be- 
lieve, they  should  find  for  the  defendant. 

[723]  Instruction  No.  2.  If  the  jury  believe 
from  the  evidence  that,  at  the  time  he  wrote 
the  letter  and  imparted  its  contents,  as  set 
forth  in  the  first  instruction,  the  defendant 
had  received  from  sources  which  he  believed 
to  be  reliable  the  information  contained  in 
said  letter,  and  if  they  believe  from  the  evi- 
dence that,  at  the  time  said  letter  was  writ- 
ten and  its  contents  imparted,  as  aforesaid, 
defendant  in  good  faith  believed  that  the  in- 
formation contained  in  said  letter  was  true, 
and  if  the  jury  further  believe  from  the  evi- 
dence that,  in  writing  said  letter  and  im- 
parting to  Satterwhite  and  Underbill  the 
information  therein  contained,  the  defendant 
in  good  faith  and  without  malice  so  acted  in 
the  exercise  of  his  right  and  duty  to  com- 
municate to  said  persons,  as  State  Agents  of 
the  American  Bonding  Company,  any  facts 
or  information  affecting  its  interest  as  surety 
in  plaintiff's  bonds,  and  to  protect  said  com- 
pany, the  jury  should  find  for  the  defend- 
ant. 

Instruction  No.  3.  If  the  jury  believe  from 
the  evidence  that  the  statements  and  implica- 
tion, if  any,  in  said  letter,  mentioned  in  in- 
struction No.  1,  were  true  in  words  or  in 
substance,  at  the  time  the  same  were  written, 
the  jury  should  find  for  the  defendant. 

If,  however,  the  jury  believe  from  the  evi- 
dence that  all  of  the  aforesaid  statements  and 
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implicatioii0  are  not  proved  to  be  true  l^ut 
that  Bome  part  of  them  are  so  proved,  in 
words  or  in  substance,  the  jury  should  award 
nothing  for  those  that  are  proved  to  be  true, 
if  they  find  for  the  plaintiff. 

Instruction  No.  4.  If  the  jury  fiild  for  the 
plaintiff,  they  should  award  him  such  sum 
ss  compensatory  damages  as  tliey  may.  believe 
from  the  evidence  will  fairly  and  reasonably 
compensate  him  for  the  injury,  if  any,,  that 
the  jury  may  believe  from  the  evidence  re- 
sulted to  the  plaintiff's  occupation  or  busi- 
ness described  in  the  proof,  and  to  his  repu- 
tation and  character  by  reason  of  the  writing, 
in  the  letter  mentioned  in  the  first  instruc- 
tion, of  the  statements  therein  contained,  and 
the  consequent  cancellation  of  plaintiff's 
bonds,  and  for  the  humiliation  or  mental 
distress  suffered  by  plaintiff,  if  any,  by  rea- 
son of  the  aforesaid  statements  in  said  letter; 
and  if  the  jury  find  for  the  plaintiff,  they 
may,  or  may  not,  in  their  discretion,  award 
the  plaintiff  by  way  of  punitive  damages,  in 
addition  to  compensatory  damages,  as  above 
defined,  such  further  sum  as  under  all 
[724]  the  evidence  they  deem  proper,  not  ex- 
ceeding, however,  in  all,  $5Q,000,  the  amount 
claimed  in  the  petition. 

The  above  instructions  are  substantially 
the  same  as  were  approved  by  this  court  in 
Tanner  v.  Stevenson,  supra,  with  but  slight 
changes  to  suit  the  facts  here,  and  are  not 
materially  different  from  those  offered  by 
appellant  except  in  one  particular. 

It  will  be  noticed  that  punitive  damages 
are  permissible  under  the  above  instructions, 
and  counsel  for  appellant  insist  this  is  not 
proper  in  this  case  upon  the  ground  that  proof 
of  actual  malice  is  necessary  before  com- 
pensatory damages  can  be  recovered,  and 
that  to  permit  both  compensatory  and  puni- 
tire  damages  upon  the  same  proof  allows 
double  damages  for  the  same  things  This 
argument  is  based  upon  the  erroneous  as- 
sumption that  there  is  a  difference  in  malice 
ordinarily  presumed  in  a  libelous  publication, 
and  in  the  malice  that  must  be  proven  where 
the  publication  is  a  qualified  privilege,  but  as 
wc  have  heretofore  shown  no  such  difference 
in  reality  exists.  In  all  actions  for  libel  the 
gist  of  the  action  is  malice,  and  whenever 
malice  is  shown  in  the  commission  of  a  tort, 
it  is  the  rule  in  this  state  to  permit  a  recov- 
ery of  punitive  in  addition  to  compensatory 
damages.  Upon  an  analogous  state  of  facts 
punitive  damages  were  allowed  in  the  case  of 
Tanner  v.  Stevenson,  supra,  and  approved  by 
this  court.  No  new  element  is  added  to,  nor 
i*^  anything  taken  away  from  the  cause  of 
action  for  libel  where  the  publication  is 
qualifiedly  privileged.  It  is  only  upon  the 
question  of  proof  required  to  sustain  the 
cause  of  action  that  there  Is  any  difference, 
ud  this  cannot  affect  the  character  of  the 


cause  of  action  or  the  recovery  allowed  when 
the  cause  of  action  is  established  by  the  proof 
required.  Reid  v.  Sun  Pub.  Co.  158  Ky. 
732, 166  S.  W.  246;  Pennsylvania  Iron  Works 
Co.  V.  Henry  Vogt  Mach.  Co.  139  Ky.  497,  96 
S.  W.  551,  120  Am.  St.  Rep.  604,  8  L..R.A. 
(N.S.)  1033;  Nicholson  v.  Menitt,  109  Ky. 
369,  59  S.  W.  26, 

Complaint  is  also  made  that  the  verdict  is 
excessive,  but  in  view  of  the  fact  that  an- 
other trial  must  be  had,  we  have  not  con- 
sidered that  question. 

For  the  reasons  indicated  the  judgment  is 
reversed  and  the  case  remanded  for  proceed- 
ings not  inconsistent  herewith. 


HOTS. 
Zmpnimtloa  of  lausanit^r  as  Aetloiutlile. 

The  cases  passing  on  the  subject  are  in  ac- 
cord in  holding  that  a  written  publication 
imputing  insanity  to  a  person  constitutes  an 
actionable  libel.  Morgan  v.  Lingen,  8  L.  T. 
N.  S.  (Eng.)  866;  Totten  v.  Sun  Printing, 
etc.  Assoc.  109  Fed.  289;  Perkins  v.  Mitchell, 
31  Barb.  (N.  Y.)  461;  Southwick  v.  Stevens, 
10  Johns.  (N.  Y.)  443;  Seip  v.  Deshler,  170 
Pa.  St.  334,  32  Atl.  1032;  Hibdon  v.  Moyer 
(Tex.)  197  'S.  W.  1117.  See  also  Repub- 
lican Pub.  Co.  V.  Miner,  3  Colo.  App.  668,  34 
Pac.  485.  And  see  the  reported  case.  Thus 
in  Totten  v.  Sun  Printing,  etc.  Assoc,  supra, 
the  court  in  passing  on  a  charge  that  the 
plaintiff  had  been  removed  from  his  position 
as  prolfessor  in  a  scientific  school  because  of 
mental  unsoundness,  said:  ''The  weight  of 
authority  and  of  reason  seems  to  sustain  the 
proposition  that  such  a  publication  is  libel- 
ous." 

In  Perkins  v.  MitcheU,  31  Barb.  (N.  Y.) 
461,  the  court  said:  "It  is  clearly  libelous 
to  publish  of  another  that  he  is  'insane,  and  a 
fit  person  to  be  sent  to  the  lunatic  asylum;' 
or  that  'he  is  so  disordered  in  his  senses  as  to 
endanger  the  persons  of  other  people,  if  left 
unrestrained,  and  that  it  is  dangerous  to 
permit  him  longer  to  go  at  large.'  There  is 
no  definition  of  libel  which  has  ever  been 
received  by  the  courts  which  will  not  include 
such  a  charge." 

In  Southwick  v.  Stevens,  10  Johns.  (N.  Y.) 
443,  the  following,  published  in  a  spirit  of 
ridicule  of  the  editor  of  a  rival  newspaper, 
was  held  to  be  libelous:  "It  is  with  un- 
feigned grief  we  inform  our  readers,  that 
Southwick,  the  late  editor  of  the  Albany 
Register,  has  become  insane;  the  progress  of 
his  malady  has  been  observed  for  some  time 
past;  and,  at  length,  much  to  the  regret  of 
his  friends,  and  his  adversaries,  it  has  re- 
sulted in  a  confirmed  lunacy.  The  friends  of  > 
the  unfortunate,  we  understand,  have  con- 
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fined  him  to  his  former  editorial  eloeet,  and 
have  consigned  the  management  of  his  paper 
to  a  needy  Irishman  who  wears  straw  in  his 
shoes.  Although  this  deplorable  event  has 
Vieen  expected  by  many  for  some  time,  yet 
decisive  evidence  of  the  disease  having  ar- 
rived at  its  last  stage  did  not  exist  until  the 
24th  inst.  when  the  Albany  Register  exhibited 
such  unequivocal  proofs  of  the  insanity  of  its 
editor,  that  the  friends  and  creditors  of  the 
establishment,  we  are  told,  shut  up  the 
poor  maniac,  put  him  into  a  strait-jacket, 
shaved  his  head,  and  confined  him  to  bread 
and  water.'' 

In  Hibden  v.  Moyer  (Tex.)  187  S.  W.  1117, 
it  was  held  to  be  actionable  to  refer  to  a 
rival  publisher  as  having  ^'brainstorms." 

In  Seip  V.  Deshler,  170  Pa,  St.  334,  32  Atl. 
1032,  the  court  held  to  be  actionable  a  letter 
which,  after  complaining  of  the  conduct  of 
the  plaintiff,  concluded  with  the  words  *'poor 
thing,  what  will  insanity  not  accomplish." 

In  Hepublican  Pub.  Co.  v.  Miner,  3  Colo. 
App.  568,  34  Pac.  485,  the  court  held  to  be 
actionable  a  newspaper  publication  which  as- 
cribed to  a  woman  a  "mania"  for  destruction 
manifesting  itself  in  the  poisoning  of  animals. 

In  Rex  V.  Harvey,  2  B.  A  C.  257,  9  E.  C. 
L.  77,  3  Dowl.  k  R.  464,  2  L.  J.  K.  B.  4,  107 
Eng.  Rep.  (Reprint)  379,  a  conviction  was 
had  for  criminal  libel  in  ascribing  insanity 
to  the  King. 

An  oral  statement  ascribing  insanity  to  an- 
other is  ordinarily  held  not  to  constitute  an 
actionable  slander  in  the  absence  of  spe- 
cial damage  resulting  therefrom.  Thus  in 
Joannes  v.  Burt,  88  Mass.  236,  it  was  said: 
'The  declaration  is  in  tort  for  slander,  by 
orally  imjJuting  insanity  to  the  plaintiff.  We 
are  aware  of  no  authority  for  maintaining 
such  an  action,  without  the  averment  of  spe- 
cial damage.  The  authorities  upon  which  the 
plaintiff  relies  are  both  cases  of  libel.  The 
King  v.  Harvey,  2  B.  &  C.  267 ;  Southwick  v. 
Stevens,  10  Johns.  443.  An  action  for  oral 
slander,  in  charging  the  plaintiff  with  disease, 
has  been  confined  to  the  imputation  of  such 
loathsome  and  infectious  maladies  as  would 
make  him  an  object  of  disgust  and  aversion, 
and  banish  him  from  human  society.  We 
believe  the  only  examples  which  adjudged 
cases  furnish  are  of  the  plague,  leprosy  and 
venereal  disorders."  So  in  Booth  am  v.  Smith, 
19  Ont  W.  Rep.  147,  20  Ont.  W.  N.  1037,  it 
was  held  not  to  be  actionable  to  refer  to  an- 
other at  a  public  meeting  as  being  "a  lunatic 
at  large." 

In  Goldrick  v.  Levy,  8  Ohio  Dec.  (Reprint) 
146,  6  Cine.  L.  Bui.  20,  it  was  held  that  to 
say  of  a  lawyer  that  he  was  "crazy"  and  had 
"a  soft  spot  in  his  head"  was  not  actionable 
as  a  publication  injuring  the  plaintiff  with 
respect  to  his  profession. 

But  in  Fitrgerald  v.  Young,  89  Neb.  693, 
132  X.  W.  127.  it  was  held  to  be  actionable 


to  say  that  a  school  teacher  was  **enxy,** 
So  in  Clifford  v.  Cochrane,  10  111.  App.  670, 
it  was  held  to  be  actionable  to  say  of  an 
architect  who  had  just  been  employed  to 
superintend  the  erection  of  a  city  hall  "that 
"the  poor  fellow  is  crazy"  and  that  his  ap- 
pointment could  be  regarded  in  no  other  light 
than  as  a  public  calamity,  the  court  saying 
that  the  publication  was  '*a  grievous  slander 
which  would  naturally  and  almost  necessarily 
tend  to  the  plaintiff's  injury." 
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Pvlille  OAoera  •—  IdaMlity  for  Interest 
on  Fuiida. 

Under  Const,  art.  .10,  §  10,  providing  that 
the  county  board  shall  fix  the  compensation 
of  all  county  officers  with  the  amount  of  neces- 
sary expenses,  and  all  fees  or  allowances  re- 
ceived in  excess  of  this  compensation  shall  be 
gaid  into  the  county  treasury,  and  Fees  and 
alaries  Act  (Hurd's  Rev.  St.  1913,  c.  53)  §  52, 
containing  similar  provisions,  and  Rev.  St. 
1874,  c.  36,  §  4,  providing  that  the  county 
treasurer  shall  have  custody  of  funds  au- 
thorized by  law  to  be  paid  to  him,  and  various 
sections  of  the  Revenue  Act  (Hurd's  Rev.  St. 
1913,  c.  120),  prescribing  the  duties  of  the 
county  treasurer  as  ex  officio  collector,  and 
creating  an  absolute  liability  of  county  treas- 
urers for  money  in  their  hands  so  as  to  make 
them  insurers  of  the  safety  of  such  money,  a 
county  treasurer  is  not  a  bailee  in  the  sense 
of  having  possession  of  money  for  temporary 
purposes  with  a  qualified  property  in  it,  nor 
a  debtor  beyond  the  sense  that  he  owes  an 
obligation  to  pay  over  the  money,  but  is 
a  mere  custodian  of  public  funds,  for  the 
safety  of  which  he  gives  his  official  bond,  and 
although  he  is  not  required  to  make  the 
money  in  his  hands  earn  interest,  if  the  funds 
do  earn  interest,  he  is  not  entitled  to  retain 
it>  but  must  account  for  it  as  a  prerequisite 
or  emolument  acquired  by  his  official  position. 
[See  note  at  end  of  this  case.] 

Statntos  —  Praotioal  Conatraetloa. 

Although  where  there  is  a  doubt  concern- 
ing the  meaning  of  a  statute,  a  long-continued 
practical  construction  will  be  considered  in 
determining  the  construction  to  be  given  it 
by  the  courts,  where  the  constitutional  and 
statutory  provisions  plainly  provided  that  all 
fees  and  allowances  received  by  county  officers 
in  excess  of  their  lawful  compensation  should 
be  paid  into  the  county  treasury,  the  fact 
that  it  is  customary  for  public  officers  to 
appropriate  interest  on  public  funds  will  have 
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no  weight,  and  cannot  be  permitted  to  defeat 
the  purpose  of  the  people  in  adopting  the  con- 
stitution or  the  legislature  in  enacting  the 
law. 

Snba&issioa  of  ControTersy  —  Stlpnla- 
t|oa   of  Faeta   —  Queaiiona   Open  to 


Where  by  a  stipulation  of  facts  it  is  agreed 
that  the  amount  claimed  was  received  by  the 
defendant  as  interest  on  public  funds  in  his 
hands  as  county  treasurer,  there  being  no 
statement  of  fact  or  proposition  of  law  that 
the  mon^  did  not  belonff  to  the  plaintiff 
county  but  to  the  owners  of  the  several  funds, 
there  is  no  such  question  subject  to  review  on 
appeal. 

Appeal  amd  Error  —  ConolvaiTonesa  of 
I>«ei8ion    of    I&tormodlato    Court    -• 


In  an  action  by  a  county  against  its  treas- 
urer for  interest  on  money  in  his  hands  as 
ex  officio  collector,  the  judgment  of  the  ap- 
pellate court  is  conclusive  of  the  amount  of 
damages. 

Pmblle    Oftoora  —  Aoeonntins  «  WKe 
Mjiy  Enf oroo. 

Where  the  county  board  fixes  the  salaries 
of  county  officers  and  the  statute  requires 
such  officers  to  pay  the  county  treasurer  all 
fees  received  by  them  above  the  amounts  so 
fixed,  the  officers  are  to  account  with  the 
county  board,  and  legal  title  is  in  the  county 
which  may  maintain  suit,  the  distribution  of 
separate  funds  being  a  matter  of  accounting. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  County  of  Lake,  plaintiff,  against 
Carl  P.  Westerfield,  defendant.  Judgment 
for  plaintiff  in  Circuit  Court,  Lake  County: 
EowAKDS,  Judge.  Judgment  affirmed  by  Ap- 
pellate Court.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Affibmed. 

A.  F»  Beaubien,  Church,  Shepard  d  Day 
and  Prank  L.  Shepard  iox  appellant. 

Ralph  J,  Dady  and  E.  M,  Htmyard  for  ap- 
pellee. 

[125]  Cartwrioht,  J. — ^The  county  of 
Lake,  appellee,  brought  this  suit  in  the  cir- 
cuit court  of  that  county  in  a^aump&it 
against  Carl  P.  Westerfield,  appellant,  and 
on  September  10,  1914,  filed  a  declaration 
containing  six  counts.  In  each  of  the  first 
^ve  counts  it  was  alleged  that  the  appellant 
had  been  county  treasurer  and  eiv-offieio 
county  collector  of  said  county  since  Decem- 
ber 5,  1910;  that  his  salary  was  fixed  by  the 
county  board  at  $2500  per  annum,  which  he 
had  received;  that  on  June  1,  1913,  there 
waa  in  his  hands  the  sum  of  $7843.90,  which 
he  had  received  during  his  term  of  office 
from  banks  as  interest  on  moneys  in  his 
hands  by  virtue  of  his  office;  that  he  had 
never    kept    any    account    of    said    money 
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received  as  in  interest  and  never  reported  the 
same  to  the  county  board,  and  never  paid 
the  said  sum,  or  any  part  thereof,  into  the 
county  treasury.     The  sixth  was  the  consoli- 
dated money  [126]  count.    The  -plea  was  the 
general  issue,  and  a  jury  having  been  waived, 
the  issues  were  subn^itted  to  the  court  upon 
a    stipulation    of    facts   which    corresponded 
with   the   averments   of   the    special   counts. 
The  appellant  made  no  claim  to  the  money 
on   account   of .  salary,   clerk   hire   or   other 
necessary  expenses,  and  the  county  had  de- 
manded that  he  return  the  money  into  the 
treasury.    The  stipuUtion  stated  the  defense 
to  be  that  neither  the  county  board  nor  the 
county  had  any  interest  in  or  right  of  the 
money  received  as  interest;  that  such  money 
was  not  an  earning  of  the  office  but  the  private 
money  of  the  defendant,  which  he  was  not 
required  to  account  for  or  pay  into  the  county 
treasury.    The  court  held  as  the  law  twenty- 
four  propositions  submitted  by  the  appellee, 
which  stated  with  imnecessary  repetition  and 
mere  verbal  variations  that  the  county  treas- 
urer and  e»-^fficio  county  collector  was  not 
entitled   to   the   interest  on   moneys  in   his 
hands  as  such  officer  above  the  amount  of  his 
compensation  fixed  by  the  county  board  and 
the  amount  allowed  for  clerk  hire  and  other 
necessary  expenses.    The  appellant  submitted 
four  propositions  of  law,  to  the  effect  that 
county  treasurers  are  not  liable  for  and  need 
not  account  for  interest  which  they  may  re- 
ceive upon  funds  in  their  hands  by  virtue  of 
their  office  and  need  not  pay  the  same  into  the 
county  treasury.     All  of  these  propositions 
,   were   refused.     The   court  found   the   issues 
for  the  appellee  and  rendered  judgment  for 
the  amount  of  the  interest  and  costs  of  suit. 
The  appellant  removed  the  record  to  the  Ap- 
pellate Court  for  the  Second  District  by  ap- 
peal, where  the  judgment  was  affirmed  and 
a  certificate  of  importance  was  granted  and 
an  appeal  to  this  court. 

Section  10  of  article  10  of  the  constitution 
provides  that  the  county  board  shall  fix  the 
compensation  of  all  county  officers,  with  the 
amount  of  their  necessary  clerk  hire,  sta- 
tionery, fuel  or  other  expenses,  which  com- 
pensation shall  not  be  increased  nor  dimin- 
ished during  the  term  of  office,  and  that  all 
fees  or  allowances  received  by  such  officers 
in  [127]  excess  of  their  compensation  shall 
be  paid  into  the  county  treasury.  Section  52 
of  the  Fees  and  Salaries  act  provides  that  all 
fees,  perquisites  and  emoluments  received  by 
county  officers  in  counties  of  the  class  to  which 
Lake  belongs,  above  the  amount  of  their  com- 
pensation fixed  by  the  county  board  and  for 
clerk  hire  and  other  necessary  expenses,  shall 
be  paid  into  the  county  treasury.  These  pro- 
visions of  the  constitution  and  statute  have 
established  the  law  concerning  the  compen- 
sation  to  be  received  by  county  treasurers 
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for  the  performance  of  their  official  duties, 
and  the  question  of  law  which  may  be  re- 
viewed in  this  court,  arising  upon  the  prop- 
ositions of  law  held  and  refused,  is  whether 
interest  on  public  funds  comes  within  the 
constitutional  and  statutory  provisions. 

The  argument  agfiinst  the  ruling  of  the 
trial  court  on  the  propositions  of  law  is  iMised 
on  various  provisions  of  the  statutes.  Sec- 
tion 4  of  chapter  36  of  the  Revised  Statutes 
of  1874,  relating  to  county  treasurers,  pro- 
vides that  the  cotmty  treasurer  shall  receive 
and  safely  keep  the  revenues  and  other  public 
moneys  of  the  county  and  all  money  and 
funds  authorized  by  law  to  be  paid  to  him 
and  disburse  the  same  pursuant  to  law.  In 
various  sections  of  the  Revenue  act  prescrib- 
ing the  duties  of  a  county  treasurer  as  est- 
officio  collector  the  particular  kind  of  coin, 
notes,  certificates  and  warrants  which  he 
shall  receive  in  payment  of  taxes  is  specified, 
and  he  is  required  to  collect  special  assess- 
ments made  by  any  city,  town  or  village. 
The  money  collected  for  State  taxes  he  Is  to 
pay  over  to  the  State  Treasurer  and  money 
collected  for  other  taxing  bodies  is  to  be  paid 
to  the  proper  authorities.  Upon  failing  to 
make  the  reports  and  payments  required, 
suit  may  be  brought  on  his  bond,  and  his 
office  may  be  declared  vacant  by  the  county 
board  or  by  the  court  in  which  such  suit  is 
brought.  These  provisions  of  the  statute 
create  an  absolute  liability  of  county  treas- 
urers to  safely  keep  and  pay  over  the  moneys 
in  their  hands,  so  that  they  become  insurers 
of  the  safety  [128]  of  such  moneys.  Thomp- 
son V.  Township  Sixteen  North,  30  III.  99; 
Cicero  v.  Hall,  240  111.  160,  88  N.  E.  476; 
Cicero  v.  Grisko,  240  111.  220,  88  N.  E.  478. 

The  liability  for  the  principal  sum  of 
money  coming  into  the  hands  of  the  treas- 
urer being  absolute,  it  is  contended  that  he  is 
entitled  to  and  becomes  the  owner  of  any 
interest  upon  the  principal  sum  which  he 
may  obtain.  To  sustain  that  position  coun- 
sel for  appellant  rely  upon  a  number  of  de- 
cisions in  which  the  fact  of  absolute  liability 
was  regarded  as  sufficient  to  invest  the 
treasurer  with  the  ownership  of  the  princi- 
pal fund  or  to  entitle  him  to  retain  the 
interest  earned  by  it.  (Shelton  v.  State,  53 
Ind.  331,  21  Am.  Rep.  197;  State  v.  Walsen, 
17  Colo.  170,  28  Pac.  1119,  16  L.R,A.  466; 
Renfroe  v.  Colquitt,  74  Ga.  618;  Com.  v. 
Godshaw,  92  Ky.  436,  17  8.  W.  737 ;  Malloy  v. 
Bernalillo  County,  10  N.  M.  638,  62  Pac.  1106, 
62  L.R.A.  126.)  tn  Shelton  v.  State  and  Com. 
v.  Godshaw,  supra,  the  courts  of  Indiana  and 
Kentucky  decided  that  on  accoimt  of  the  ab- 
solute liability  the  money  received  by  the 
official  becomes  his  own  money.  That  oon*^ 
elusion  seems  to  us  not  only  to  be  without 
foundation  in  reason,  but  it  is  expressly  re- 
pudiated by  counsel  for  appellant,  who  say 


that  no  such  claim  is  made  on  liis  behalf. 
The  officer  is  not  a  bailee  in  the  sense  of 
having  possession  of  the  money  for  a  tem- 
porary purpose  with  a  qualified  property  in. 
it,  and  surely  he  does  not  acquire  title  to  the 
property,  because  he  is  absolutely  bound  to 
preserve  and  disburse  it  to  those  entitled 
to  it.  He  is  a  debtor  in  the  sense  that 
he  owes  an  obligation  to  pay  over  the 
money  received  by  him  but  not  in  any  other 
sense.  He  is  a  mere  custodian  of  pub- 
lic funds  for  the  safety  of  which  he  gives 
his  official  bond,  and  the  contract  liability 
thereby  created  is  inconsistent  with  any  idea 
of  ownership  of  the  fund  by  the  officer.  We 
are  also  unable  to  discover  any  reason  for  the 
decisions  in  the  cases  cited  that  the  abso- 
lute liability  of  the  county  treasurer  en- 
titles him  to  interest.  A  trustee  or  bailee 
may  ordinarily  be  relieved  from  liability  by 
showing  that  the  funds  in  his  hands  wer& 
lost  without  any  fault  on  his  [129]  part,, 
but  how  the  nature  or  extent  of  the  liability 
affects  the  ownership  of  an  accretion  to 
money  or  property  in  the  hands  of  a  cus- 
todian we  are  unable  to  discover.  There 
are  varying  degrees  of  liability  in  cases  where 
property  of  one  is  entrusted  to  another  and 
in  some  cases  the  liability  is  absolute,  but, 
in  any  case,  the  one  to  whom  the  property 
is  delivered  must  be  satisfied  with  the  com- 
pensation provided  by  the  law  or  agreed  upon. 
There  is  no  law  requiring  a  county  treasurer 
to  malce  the  moneys  in  his  hands  earn  inter- 
est and  if  they  do  not  earn  interest  the  treas- 
urer satisfies  his  obligation  by  paying  over 
the  principal,  but  that  does  not  affect  the 
.  question  as  to  who  is  entitled  to  the  interest 
if  the  fund  earns  interest. 

The  question  of  the  ownership  oi  interest 
on  public  funds  came  before  this  court  in 
Hughes  V.  People,  82  111.  78.  That  was  a 
suit  on  the  bond  of  a  sheriff  who  was  ex- 
offi^o  county  collector,  and  it  appeared  that 
he  had  received  from  a  bank  $2600  as  com- 
pensation for  deposits  of  money  which  came- 
to  his  hands  as  an  officer.  The  court  held 
that  the  interiest  was  a  perquisite  or  emolu- 
ment acquired  by  official  position,  which 
should  be  accounted  for  to  the  coimty.  The 
principle  involved  in  that  ease  has  been  ap- 
plied in  other  cases.  (People  v.  Foster,  133 
111.  496,  23  N.  E.  615;  LaSalle  County  v 
Milligan,  143  111.  321,  32  N.  E.  196;  Foote^ 
V.  Lake  County,  206  111.  186,  69  N.  E.  47.) 
In  the  recent  case  of  People  v.  Witzeman^ 
268  III.  608,  109  N.  E.  366,  the  constitution 
and  laws  of  this  State  requiring  county  offi- 
cers to  receive  as  their  (mly  compensation 
salaries  to  be  fixed  by  law  and  to  pay  into^ 
the  county  treasury  all  fees,  perquisites  or 
emoluments  in  excess  of  the  oompeasation^ 
were  set  forth,  and  it  was  held  that  Witze- 
man,  as  clerk  of  the  circuit  oourt  of  LaSalle 
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county,  was  required  to  pay  into  the  county 
treasury  one-half  of  the  fees  collected  by 
him  in  naturalization  proceedings,  which  the 
act  of  Congress  provided  he  might  retain. 
An  argument  against  the  rulings  of  the 
trial  court  on  the  propositions  of  law  is  based 
on  the  long  continued  practical  [130]  con- 
Etniction  given  to  the  provisions  of  the  consti- 
tution and  statutes,  by  which  public  officers 
had  been  p^ermitted  to  receive  for  themselves 
interest  upon  public  funds,  for  which  they 
rendered  no  account.  The  court  recognized 
such  a  custom  in  Dreyer  v.  People,  176  111. 
590,  52  K.  E.  372,  as  a  matter  of  common 
knowledge;  and  where  there  is  doubt  con- 
K'eming  the  meaning  of  the  statute,  a  long 
continued  practical  construction  will  have 
much  force  in  determining  the  proper  con- 
struction to  be  given  it  by  the  courts.  (Nye 
v.  Foreman,  215  111.  285,  74  N".  E.  140;  Cook 
County  V.  Healy,  222  111.  310,  78  N.  E.  623.) 
If,  however,  the  language  of  the  statute  is 
plain,  a  contrary  construction  given  to  it  by 
oflUcials  will  have  no  weight.  As  to  the 
question  in  this  case,  there  is  no  ambiguity 
in  the  constitution  or  statute,  and  the  fact 
that  public  officials  have  appropriated  to 
their  own  use  interest  money  to  which  they 
were  not  entitled  cannot  be  permitted  to 
defeat  the  purpose  of  the  people  in  adopting 
the  constitution  or  of  the  legislature  in  en- 
acting the  law.  The  court  did  not  err  in 
ruling  on  the  propositions  of  law. 

It   is  contended   that   even   if   the   money 
f'ollected  as  interest  is  not  the  property  of 
the  appellant  it  followed  the  several   funds 
on  which  it  was  earned,  and  belonged  not  to 
the  coimty  but  to  the  owners  of  the  several 
funds.     That   question   is  not   presented  by 
the  record.     By  the  stipulation   of   facts   it 
"ttas  agreed  that  the  amount  claimed  was  re- 
i-eived  by  the  appells^nt  as  Ifaterest  on  pub- 
lic funds  in  his  hands  as  county  treasurer, 
and  the  defense   was  that   the   interest  be- 
lontred  to  him.     If  the  interest  was  earned 
upon    funds    of    different    taxing    bodies    in 
"^hich  the  county  had  no  interest  it  was  not 
stated,  and  no  proposition  of  law  was  sub- 
mitted to  the  court  on  the  question  of  the 
right  of  the  appellee   to  recover  the  whole 
sum  admitted  to  be  in  the  hands  of  the  ap- 
pellant.    There  being  no   statement   of  fact 
and  no  proposition  of  law  based  upon  such 
fact  there  is  no  question  subject  to  review 
in  this  court.    The  judgment  of  the  Appellate 
f131]  Court  is  conclusive  of  the  amount  of 
damages.     The  question,  however,  has  been 
argued  by  counsel  on  both  sides,  and  if  we 
treated  it  as  involved  in  the  appeal  we  could 
not  agree  with  appellant.    The  county  board 
fixed  the  salaries  of  county  officers,  together 
^ith   the   amount   of  their   necessary   clerk 
III  re  and  other  expenses,  and  the  statute  re- 
quires such  officers  to  pay  into  the  oooBiy 
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treasury  all  fees,  perquisites  and  emolument 
received  by  them  above  the  amounts  fixed  by 
the  county  board.  The  officers  are  to  ac- 
count to  and  settle  with  the  county  board, 
and  the  legal  title  is  in  the  county,  which 
may  maintain  a  suit.  If  the  interest  is  an 
accretion  to  the  fund  which  bears  interest, 
becoming  a  part  of  it  and  corporate  with  it, 
and  there  were  in  this  case  any  several  or 
separate  funds,  the  distribution  would  be  a 
matter  of  accounting,  in  which  the  diiferent 
shares  of  the  aggregate  belonging  to  the 
several  beneficiaries  would  be  ascertained. 
In  the  cases  of  Galpin  v.  Chicago,  249  111. 
554,  94  N.'  E.  961  and  269  111.  27,  109  N. 
E.  713,  L.R.A.1917B  176,  bills  of  interpleader 
were  filed  by  Galpin,  who  was  the  clerk  of 
a  city  court,  to  determine  what  different 
taxing  bodies  were  entitled  to  money  in  his 
hands.  He  admitted  his  liability  to  pay 
.  and  there  was  no  provision  of  the  law  requir- 
ing to  pay  the  money  into  the  city  treasury, 
but  he  was  required  bj^  the  Municipal  Court 
act  to  account  to  the  different  authorities.  The 
law  under  consideration  in  Jones  v.  O'Con- 
nell,  266  111.  443,  107  N.  E.  731,  and  Lake 
County  V.  Wefeterfield,  268  111.  637,  109  N. 
E.  309,  created  a  duty  to  the  State  in  which 
the  county  had  no  interest,  and  the  law  did 
not  contemplate  payment  to  the  county. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


-    •  HOTB. 

Liability  of  Pttblie  Oftoer  fov  Intevest 
BeoeiiTecl  om  Pvblio  Funds. 

The  purpose  of  this  note  is  to  review  the 
recent  cases  passing  on  the  liability  of  a 
public  officer  for  interest  received  on  public 
fimds.  The  earlier  cases  on  this  subject  are 
discussed  in  the  notes  to  Khea  v.  Brewster, 
8  Ann.  Gas.  389;  Adams  v.  Williams,  Ann. 
Gas.  1912C  1129;  and  Feller  v.  Gates,  91  Am. 
St.  Rep.  492,  627. 

The  recent  cases  are  in  accord  in  holding 
that  if  public  funds  are  so  handled  by  the 
officer  who  has  the  custody  thereof  that  in- 
terest accrues  thereon  he  must  account  there- 
for in  the  same  manner  as  for  the  principal. 
Kent  County  v.  Verkerke,  128  Mich.  202,  87 
N.  W.  217;  State  v.  McKinnon,  33  Ohio  Civ. 
Ct.  Rep.  163,  affirmed  87  Ohio  St.  474,  102 
N.  E.  1127;  Thompson  v.  Terr.  10  Okla.  409, 
62  Pac.  355;  West  v.  Caddo  County  (Okla.) 
158  Pac.  354;  Potter  County  v.  Page,  53  Pa. 
Super.  Ct.  268,  reversing  39  Pa.  Co.  Ct.  475; 
State  V.  Schamber  (S.  D.)  165  N.  W.  241, 
L.R.A.19186  803.    And  see  the  reported  case. 

Thus  in  West  v.  Caddo  County  (Okla.) 
168  Pac.  354,  the  court  in  holding  that  a 
eoanty  treasurer  was  liable  for  the  interest 
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collected  by  him  on  county  funds  to  the  board 
of  county  commissioners,  said:  ''It  is  clear 
that  it  was  the  le^slative  design  for  all 
interest  derived  from  the  loan  or  use  of 
public  moneys  to  be  accounted  for  by  the 
officer  having  the  same  in  charge  even 
though  the  interest  received  was  a  gratuitous 
payment  upon  the  part  of  the  party  using 
said  money,  and  it  cannot  be  said  that  it 
was  the  purpose  of  the  legislature  to  permit  or 
authorize  a  public  official  to  reap  a  profit  upon 
public  money  loaned  by  him  under  the  law." 
In  Potter  County  v.  Page,  53  Pa.  Super. 
Ct.  268,  reversing  39  Pa.  Co.  Ct.  476,  it  ap- 
peared that  a  county  treasurer  deposited 
public  funds  in  his  own  name  and  received 
interest  thereon.  Holding  that  he  was  bound 
to  account  therefor,  the  court  said:  "Where 
money  has  been  actually  paid  into  the  county 
treasury  by  a  third  party,  either  as  a  gratu- 
ity in  recognition  of  the  benefits  received 
from  the  public  deposit,  or  by  way  of  gain  ' 
or  compensation  for  the  same  purpose,  may 
the  county  treasurer,  who  has  the  control 
of  that  fund,  withdraw  such  money  from  the 
treasury. and  put  it  in  his  own  pocket  and 
claim  inununity  from  any  liability  to  ac- 
count, because  the  county  could  not  collect 
from  him  interest  on  money  in  his  hands? 
If  he  may  successfully  do  this,  he  may  do 
indirectly  that  which  it  would  have  been  a 
misdemeanor  for  him  to  do  directly  as  the 
result  of  a  contract  made  by  himself.  Keep- 
ing in  mind,  then,  precisely  the  facts  disclosed 
by  this  record,  we  observe  first  that  Henry 
£.  Page,  the  individual,  has  shown  no  .claim 
whatever  to  the  money  he  has  withdrawn 
from  the  official  account.  He  has  declared 
in  the  case  stated  that  it  arose  from  no. con- 
tract made  by  him.  The  bankers  who  paid 
it  know  the  account  on  which  they  dicl  pay 
it,  and  they  knew  precisely  the  different  func- 
tions of  the  official  account  and  the  private 
account  in  their  banks.  Presumably  they  in- 
tended to  do  exactly  what  in  effect  they  did. 
They  paid  it  into  the  account  in  which  the 
county  treasurer  'deposited  the  funds  paid 
to  him  as  county  treasurer.'  In  other  words, 
they  paid  that  money  into  the  county  treas- 
ury. The  defendant,  if  that  money  did  not 
belong  to  him,  has  no  concern  whether  it 
arose  out  of  a  contract  which  could  or  could 
not  be  enforced  at  law.  If  it  were  a  pure 
gratuity  to  the  account,  which  he  received 
only  by  virtue  of  his  office,  we  cannot  see  the 
source  of  any  right  in  him  to  take  that  money 
from  the  treasury  where  it  had  been  lodged 
and  appropriate  it  to  himself.  The  payment 
of  that  money  into  the  official  bank  account 
of  the  treasury  and  its  credit  there,  made 
out  a  prima  facie  case  of  his  liability  to  ac- 
count for  it.  Certainly  it  would  not  be  con- 
clusive against  him.  It  would  be  entirely 
competent  for  him  to  show  that  such  pay- 


ment was  the  result  of  an  accident  or  mif»- 
take;  that  the  money  belonged  to  him  as  an 
individiuil  and  was  intended  to  be  applied 
to  his  own  individual  account.  No  facts  upon 
which  to  base  any  inference  of  that  kind 
appear  in  the  case  stated.  There  is  nothing 
to  destroy  the  ordinary  presumption  that  the 
payment  was  made,  as  it  was  intended  to  be. 
into  the  official  account,  or  practicall}''  into 
the  county  treasury.  In  the  absence  of  sucli 
showing  by  him,  that  presumption  remains 
and  was  a  sufficient  warrant  for  the  action 
of  the  auditors  in  surcharging  him  as  they 
did.  We  deem  it  proper  to  say  that  the  rec- 
ord discloses  no  intention  on  the  part  of  the 
treasurer  to  misapply  what  he  believed  to 
be  the  money  of  the  county.  But  we  are 
forced  to  the  conclusion  that,  under  the  facts- 
stated,  the  learned  judge  below  should  have 
followed  the  action  of  the  county  auditors 
and  entered  judgment  in  favor  of  the  plain- 
tiff.*' 

In  State  v.  Schamber  (S.  D.)  165  N.  W. 
241,  L.R.A.191dB  803,  it  appe«,red  that  a 
state  treasurer  deposited  in  various  banks, 
from  time  to  time,  the  funds  in  his  hands 
as  such  treasurer,  and  received  interest  on 
such  deposits.  The  court  in  holding  the 
treasurer  to  be  liable  said:  "The  title  to  all 
moneys  received  by  the  state  treasurer  re- 
mains in  the  state  under  the  clear  provisions, 
of  our  statute.  While  the  statute  then  in 
force  did  not  provide  that  the  treasurer 
should  deposit  money  at  interest,  there  was 
absolutely  nothing  in  such  statutes  that  ren- 
dered it  unlawful  for  a  state  treasurer  to 
deposit  moneys  in  a  bank  and  to  contract 
that  the  bank  should  pay  interest  upon  such 
deposits.  It  was  the  state  funds  that  earned 
this  interest  and  not  the  treasurer.  Such 
interest  became  a  mere  increment  of  such 
principal  fund,  and  whenever  such  increment 
was  paid  to  the  state  treasurer  it  was  paid 
into  the  state  treasury  of  this  state  whether 
in  fact  it  ever  reached  the  office  of  state 
treasurer  or  was  entered  in  the  books  of 
such  office.  Unless  the  state  treasurer  actu- 
ally misappropriated  such  interest  money, 
he  was  guilty  of  no  crime,  even  though  he 
may  have  contracted  that  such  interest 
should  be  paid  to  him  individiially  and  not 
to  him  as  state  treasurer.  The  treasurer 
and  also  his  bondsmen  were  liable  for  alt 
funds  paid  into  the  treasury  and  such  lia- 
bility was  not  affected  by  the  fact  that  a 
part  of  such  funds  happened  to  be  the  earn- 
ings or  increment  of  other  funds.  Moreover^ 
even  if  it  would  avail  him  anything  the  law 
would  not  allow  the  treasurer  to  stultifv 
himself  by  taking  the  position  that  he  en- 
tered into  an  unlawful  contract  with  the 
banks.  The  law  finds  that  this  interest 
money  came  lawfully  into  possession  of  the 
treasurer  as  public  funds.     For  such  public 
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funds  lawfully  received  by  the  tre&surer,  he 
and  hU  bondsmen  must  account  unleee  re- 
leased for  reasons  not  appearing  in  the  com- 
plaint.'' 

In  Butte  T.  Goodwin,  47  Mont.  155,  Ann. 
Cas.  1014G  1012,  134  Pac.  670,  an  action  by 
a  city  against  a  former  treasurer  and  the 
the  sureties  on  his  bond,  to  recover  interest 
alleged  to  have  be^n  received  by  him  on  pub- 
lie  funds  and  whi^  he  failed  to  turn  over 
to  the  city^  the  court  although  holding  that 
the  action  was  barred  by  the  statute  of  lim- 
itations aaid:  ''That  it  was  the  duty  of 
Goodwin  to  turn  over  to  the  city  the  inter- 
est earned  by  the  public  funda  of  the  city 
while  in  his  possession  is  not  controverted 
by  hia  counsel,  and  could  not  be.  Whatever 
may  be  the  rule  in  jurisdictions  where  the 
city  treasurer  is  an  insurer  of  the  public 
funds,  in  this  state,  where  that  doctrine  does 
not  prevail  (Livingston  v.  Woods,  20  Mont. 
91,  49  Pac.  437),  he  is,  in  point  of  law,  > 
trustee  of  the  funds  for  the  use  of  the  city, 
and  under  the  most  elementary  rules  of  law 
must  account  for  and  pay  over  any  profits 
derived  from  the  use  of  the  trust  fund.'' 
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Hawkers    amd    Peddlers  —  lA^vnam  <- 
Uniformity. 

A  city  ordinance,  requiring  by  subdivision 
*'a"  a  license  fee  of  $100  per  year,  payable  in 
advance,  to  peddle  or  take  orders  for  any 
fresh  meat  or  any  goods,  wares,  or  merchan- 
dise of  a  general  character,  or  for  teas,  cof- 
fees, spices,  extracts,  clothing,  dresses,  knit 
goods,  or  underwear,  by  subdivision  "b"  a 
fee  of  17.50  per  quarter  for  peddling  or  taking 
orders  for  any  or  all  kinds  of  fruit,  vegeta- 
bles, farm  or  dairy  products,  fish  or  poultry, 
and  by  subdivision  "e"  a  license  fee  of  $7 
per  quarter  or  $8  per  month  for  takinf^  orders 
for  any  literature,  music,  or  small  articles  for 
household  use  or  ornament  manufactured  by 
the  peddler,  is  in  violation  of  Comp.  Laws 
1907,  §  206,  subd.  87,  providing  that  all  li- 
eense  fees  and  taxes  shall  be  uniform  in 
respect  to  the  class  upon  which  they  are  im- 
posed, as  discriminating  against  those  who 
may  peddle  or  solicit  any  oi  the  articles  men- 
tioned in  snbdivisioai  "a"  and  in  favor  of  those 


peddling  articles  mentioned  in  the  other  two 
subdivisions  of  the  ordinance. 
[See  note  at  end  of  this  case.] 

Same. 

A  city  ordinance,  requiring  a  license  fee  for 
peddling  or  selling  certain  provisions,  arti- 
cles of  general  merchandise,  and  articles  for 
household  use,  violates  Gomp.  Laws  1907,  § 
206,  subd.  87,  requiring  all  such  fees  to 
be  uniform  in  respect  to  the  class  upon 
which  they  are  imposed,  in  discriminating  in 
favor  of  the  local  merchants  of  the  city  en- 
gaged in  selling  the  same  articles. 

[See  note  at  end  of  this  case.] 

Same. 

While  city  authorities  may  impose  license 
and  occupation  taxes,  and  may  make  rea- 
sonable classifications  for  such  purpose,  such 
fees  and  taxes  must,  under  the  express  terms 
of  Gomp.  Laws  1907,  §  206,  subd.  87,  be  uni- 
form in  respect  to  the  class  upon  which  they 
are  imposed. 

[See  note  at  end  of  this  case.] 

Same. 

A  city  ordinance,  requiring  a  $100  license 
fee  for  peddling  "wares  and  merchandise  of 
a  general  character*'  and  a  fee  of  $7  a  quarter 
for  peddling  ^*small  articles  for  household 
use,"  is  discriminatory  because  of  the  un- 
certainty of  its  terms,  since  the  same  articles 
might  be  construed  to  be  included  within  the 
ordinance  by  one  court  or  jury  and  to  be 
excluded  by  another. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Gourt,  Summit  county : 
LooFBOUBOw,  Judge. 

Prosecution  of  Glifford  Daniels  for  viola- 
tion of  ordinance  of  city  of  Park  Gity.  De- 
fendant convicted  in  justice  court.  Judgment 
affirmed  by  district  court.  Defendant  appeals. 
The  facts  are   stated   in  the  opinion.     Re- 

VBBSID. 

Stockman  d  Smith  for  appellant. 
Evans,  Eva$is  d  FoUand  for  respondent. 

[557]  FniOK,  J. — ^The  defendant  Daniels, 
hereinafter  called  "appellant,"  in  May,  1913, 
was  charged  in  the  justice  court  of  Park  Gity, 
Summit  Gounty,  Utah,  with  having,  within 
the  corporate  limits  of  said  city,  "willfully 
and  unlawfully  engaged  in  the  business  or  oc- 
cupation of  selling,  offering  for  sale,  soliciting 
and  taking  orders  for  goods,  wares  and  mer- 
chandise, teas,  coffees,  spices  and  extracts 
without  first  having  taken  out  and  obtained 
[658]  a  license,"  contrary  to  the  ordinances 
of  said  city.  The  particular  sections  of  the 
ordinance  relied  on  were  pleaded.  The  ap- 
pellant was  convicted  in  the  justice  court  and 
appealed  from  that  judgment  to  the  District 
Gourt  of  Summit  Gounty,  where  he  was  again 
convicted.  He  appeals  to  this  court  under 
article  8,  section  9,  of  our  Gonstitution,  which 
permits  an  appeal  to  this  court  from  judg- 
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iiK>nt.s  reudered  in  justice  courts  only  when 
*'the  validity  or  constitutionality  of  a  stat- 
ute*' is  assailed.  This  court  has  held,  how- 
ever, that  the  term  "statute"  includes  munic- 
ipal ordinances.  The  only  question  we  can 
consider,  therefore,  is  the  validity  of  the  or- 
dinance in  question. 

One  ground  upon  which  the  ordinance  is 
assailed  is  that  it  is  discriminatory ;  that  is, 
that  it  does  not  affect  all  of  the  same  class 
alike.  The  particular  part  of  the  ordinance 
in  question  reads  as  follows : 

"Licenses  to  peddle,  sell,  offer  for  sale,  bar- 
ter or  exchange,  to  canvass,  solicit  or  take 
orders  for  any  goods,  wares  or  merchandise, 
garden,  farm  or  dairy  products,  fruit>  eggs, 
poultry,  fish  or  game,  at  retail,  may  be  issued 
upon  payment  in  advanoe  of  the  following 
sums?  '(a)  To  peddle,  sell,  offer  for  sale,  bar- 
ter or  exchange,  to  canvass  or  solicit,  or  to 
take  orders  for  any  fresh  meat,  or  any  goods^ 
wares  or  merchandise,  of  a  general  character, 
or  for  teas,  coffees,  spices,  extracts,  clothing, 
dresses^  knit  goods  or  underwear,  either  with 
a  team  or  on  foot,  one  hundred  dollars  per 
year,  (b)  To  peddle,  sell,  offer  for  sale,  bar- 
ter or  exehaage,  or  to  canvass,  solicit  or  take 
orders  for  any  or  all  kinds  of  fruit,  vegeta- 
bles, farm  or  dairy  products,  fish  or  })oultry, 
without  or  with  a  team  or  vehicle  to  deliver 
the  same,  seven  dollars  and  fifty  cents  per 
quarter,  (c)  To  peddle,  sell,  offer  for  sale, 
barter  or  exchange,  or  to  canvass,  solicit  or 
take  orders  for  any  literature,  music,  small 
articles  for  household  use  or  ornament,  man- 
ufactured in  whole  or  in  part  by  the  person 
80  peddling,  selling,  offering  for  sale  or  solic- 
iting or  taking  orders  for  such  article,  seven 
dollars  per  quarter  or  three  dollars  per 
month." 

Appellant  was  convicted  of  having  violated 
the  provisions  of  the  ordinance  contained  in 
the  subdivision  marked  "&."  There  are  also 
taxes  imposed  on  other  occupations  and  busi- 
ness [659]  as  follows:  On  all  stocks  of  mer- 
chandise of  $20,000  or  over  there  was  a  quar- 
terly tax  of  thirty  dollars;  on  all  stocks  of 
merchandise  of  the  value  of  $5,000  and  under 
$20,000,  fifteen  dollars;  on  all  stocks  of  mer- 
chandise of  the  value  of  $1,000  and  less  than 
$5,000,  seven  dollars  and  fifty  cents;  and  upon 
all  stocks  of  merchandise  of  less  than  $1,000, 
four  dollars,  payable  quarterly.  There  were 
also  license  taxes  imposed  on  other  occupa- 
tions, but  those  are  not  material  here. 

It  will  be  observed  that  subdivision  **a," 
under  which  appellant  was  convicted,  includes 
all  who  sell,  offer  for  sale,  or  take  orders  for 
"fresh  meat,  or  any  goods,  wares  or  merchan- 
dise of  a  general  character,  or  for  teas,  cof- 
fees, spices,  extracts,  clothing,  dresses,  knit 
goods  or  underwear,  either  with  a  team  or 
on  foot."  These  are  taxed  at  the  rate  of  one 
hundred  dollars  a  year  payable  in  advance. 


It  will  also  be  noticed  that  each  .'^nd  every 
one  of  the  foregoing  articles  are  not  only  per- 
fectly harmless,  but  are  such  as  ai*e  used  in 
all  households,  and  therefore  cannot  require 
special  police  protection  or  regulation.    The 
same  may  be  said  with  regard  to  the  a  'ticlee 
mentioned  in  subdivisions  **b"  and  **c,"  with 
the  exception,  perhaps,  that  the  articles  men- 
tioned in  those  two  subdivisions,  or  at  Itmst 
some  of  them,  are  not  in  such  constant  de- 
mand or  use  as  are  those  in  subdivision  "a." 
There  is,  however,  no  apparent  reason  why  » 
person  should  be  required  to  pay  one  hundred 
dollars  a  year  in  advance  for  the  right  to  sell 
or  solicit  orders  for  "fresh  meat,"  while  he 
may  sell  all  kinds  of  fish,  poultry,  and  farm 
and  dairy  products  for  seven  dollars  and  fifty 
cents   a  quarter  payable  l^uarterly.     Again, 
why  should  one  person  be  required  to  pay  one 
hundred  dollars  a  year  in  advance  for  selling 
tea  and  coffee,  while  he  may  sell  any  one  or 
all  of  the  other  things  enumerated  in  subdi> 
vision  **b*'  by  'paying  seven  dollars  And  fifty 
cents  four  times  a  year?    Is  it  not  manifest 
that  all  those  who  may  sell,  offer  for  sale  or 
solicit  orders,  etc.,  whether  for*  the  articles 
enumerated  in  subdivision  "a"  or  any  of  them 
or  those  mentioned  in  the  other  subdivisions, 
are  all  engaged  in  the  same  occupation  or 
calling,  namely,  selling  or  soliciting  orders 
for  the  sale  of  articles  of  ordinary  merchan- 
dise?   Is  it  not  equally  manifest  that  a  per- 
son  may,   with   his   team   asd   wagon,   sell 
[560]  and  deliver  quite  as  much  in  any  given 
time  of  the  articles  enumerated  in  subdivi- 
sion "b"  as  he  can  of  those  mentioned  in  sub- 
division "a?"     Whether  that  be  so  or  not, 
however,   are  they  not  all  engaged  in  ped- 
dling or  in  attempting  to  sell,  or  in  selling  or 
in  taking  orders  for  the  sale  of  ordinary  arti- 
cles   of    merchandise    or    household    goods? 
Again,  is  it  not  patent  to  all  that  there  is 
a  clear  discrimination  against  those  who  may 
solicit  or  sell  any  of  the  articles  mentioned 
in  subdivision  "a"  and  in  favor  of  those  who 
may  solicit  orders  for  or  sell  any  of  the  ar- 
ticles enumerated  in  the  other  two  subdivi- 
sions of  the  ordinance  in  question? 

Moreover,  does  it  require  any  argument  to 
show  that  the  discrimination  is  also  in  fa\'or 
of  the  local  merchants  in  Park  City  who  thus 
practically  escape  from  all  competition  from 
that  source?  Further^  can  it  reasonably  be 
contended  that  the  difference  in  the  tax  W- 
tween  subdivision  "a"  and  the  other  two  sub- 
divisions, **b'*  and  **c,*'  is  a  fair  and  reason- 
able one?  Why  demand  the  whole  $100  under 
subdivision  "a"  in  advance,  while  under  the 
other  two  subdivisions  the  tax  is  made  paya- 
ble quarterly  only?  Can  it  be  for  any  other 
purpose  than  to  prohibit  the  sale  of  all  the 
articles  mentioned  in  subdivision  "a"  and  to 
permit  the  sale  of  those  mentioned  in  the 
other  BUbdivisions  ?    Would  not  the  enforce- 
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ment  of  subdiviaion  "a*'  have  that  effect?  In- 
deed, could  it  have  any  other  ? 

While  the  city  authovities  of  the  cities  of 
this  state  may  impose  license  or  occupation 
Uxes,  and  for  that  purpose  may  make  rea- 
sonable dassificationsy  yet  the  statute  con- 
ferring the  power  (Ck>mp.  Laws  1907,  section 
206,  subd.  87)  in  express  terms  also  provides 
the  manner  of  the  imposition  of  such  taxes 
in  the  following  words: 

"All  such  license  fees  and  tt^xes  shall  be 
uniform  in  respect  to  the  class  upon  which 
tiiey  are  imposed." 

The  very  statute,  therefore,  which  grants 
the  power,  also  imposes  the  condition  of  uni- 
fcrmity.  In  Salt  Lake  City  v.  Ghiistensen 
Co.  34  Utah  38,  95  Pac  523,  17  L,.R.A.(N.S.) 
SOS.  we  held  that  it  is  proper  to  classify 
stocks  of  merchandise  or  occupations  for  the 
purpose  of  arriving  at  uniformity.  Id  State 
V.  Bayer,  34  Utah,  page  266,  97  Pac.  129,  19 
L.RJk.  [561]  (N.S.)  297,  in  referring  to  stat- 
utes imposing  such  taxes,  Mr.  Justice  Straup 
said: 

'*It  is  essential,  however,  to  the  constitu* 
Uonality  of  such  statutes,  that  the  tax  apply 
equally  to  all  persons  of  a  given  class  and 
is  uniform  and  equal." 

We  enforced  that  rule  in  Salt  Lake  City  v. 
Utah,  Light,  etc.  Co.  45  Utah  50,  142  Pac. 
1067,  where  we  held  a  certain  ordinance. in- 
valid because  it  was  discriminatory.  The  rule 
adopted  by  this  court  is  the  rule  that  is  gen- 
erally enforced  by  the  courts  of  last  resort. 
In  2  McQuillan,  Mun.  Corps,  section  738,  the 
author  states  the  law  upon  this  subject  thus: 

"The  discriminations  which  are  open  to  ob* 
jection  (lack  of  uniformity)  are  those  where 
persons  engaged  in  the  same  business  are  sub- 
ject to  different  restrictions,  or  are  held  en- 
titled to  different  privileges  under  the  same 
conditions." 

In  Gray's  Limitations  of  Taxing  Power, 
section  1441,  many  concrete  instances  are  giv- 
en where  statutes  and  ordinances  have  been 
held  discriminatory  and  void.  The  following, 
among  a  large  number  of  cases  that  might  be 
cited,  hold  that  ordinances  similar  to  the  one 
in  question  here  are  discriminatory  and  void: 
SUte  V.  Wright,  53  Ore.  344,  100  Pac.  296, 
21  LJR.A.(N.S.)  349;  State  v.  Parr,  109 
Minn.  147,  123  N.  W.  408,  134  Am.  St.  Rep. 
769;  Siciliano  v.  Neptune  Tp.  83  N.  J.  L. 
158,  83  Atl.  865.  A  mere  cursory  reading  of 
the  foregoing  cases  will  show  that  the  dis- 
crimination of  the  ordinance  in  question  is 
more  pronounced  than  was  the  case  in  any 
of  the  cases  cited. 

Again,  an  examination  of  the  language  on 
subdivision  "a,"  as  well  as  in  the  other  two 
subdivisions,  shows  that  it  is  very  loose  and 
uncertain.  ''Wares  and  merchandise  of  a 
general  character"  may  be  expanded  or  re- 
stricted almost  at  pleasure.     One  court  or 


jury  might  include,  while  another  might  ex- 
clude, the  same  article  or  any  number  of  ar- 
ticles. Again,  what  is  meant  by  **sniall  ar- 
ticles for  household  use"  is  quite  indefinite. 
The  same  articles  might  therefore  be  included 
in  one  case  and  excluded  in  another,  which,  in 
and  of  itself,  might  tend  to  bring  about  dis- 
crimination and  inequality  to  a  certain  ex- 
tent. 

[562]  The  ordinance  is  also  assailed  upon 
the  ground  that  it  interferes  with  interstate 
commerce.  That  question  is,  however,  not 
properly  before  us  in  view  of  the  condition 
of  the  record,  and  hence  we  express  no  opin- 
ion  upon  it. 

For  the  reasons  stated,  the  judgment  is  re- 
versed, and  the  cause  is  remanded  to  the  Dis* 
trict  Court  of  Summit  County,  with  direc- 
tions to  grant  a  new  trial  and  to  dispose  of 
the  case  in  accordance  with  the  views  herein 
expressed;  appellant  to  recover  costs. 

Straup,  C.  J.,  and  McCarty,  J.,  concur. 


KOTB. 


Validity  of  Lieenee  Tax  or  Fee  Inspoeed 
on  Hawker  or  Peddler  mm  Besarda 
Viiifonnity. 

In  General,  100» 

CJassiflcation    Based   on   Commodities    Sold, 

110. 
Classification  Based  on  Facilities  Used,  112. 
Discrimination  against  Nonresident,  114. 


In  Oeneral* 

It  is  generally  held  that  the  itinerant  vend- 
ing of  goods  is  subject  to  special  regulation 
in  the  exercise  of  the  police  po'wer  of  a  state 
or  a  municipality.  Accordingly  peddlers  may 
be  excluded  from  certain  districts  (see  the 
note  to  Com.  v.  Fox,  Ann.  Cas.  191 6 A  1236) 
and  a  reasonable  license  fee  may  be  imposed. 
(See  the  note  to  O'Hara  v.  0)]lier,  Ann.  Cas. 
1914D  936. )  It  follows  that  a  statute  or  ordi- 
nance singling  out  the  business  of  peddling 
and  imposing  a  license  tax  thereon  is  not 
invalid  for  want  of  uniformity  merely  because 
it  does  not  require  a  license  for  the  sale  of 
goods  in  any  other  manner.  Emert  v.  Mis- 
souri, 156  U.  S.  296,  15  S.  Ct.  367,  39  U.  8. 
(L.  ed.)  430;  Cherokee  v.  FoX|  34  Kan.  16, 
7  Pac.  625. 

So  in  £x  p.  Crowder,  171  Fed.  250,  the 
court  said:  ''If  enforced  with  rigor,  this  stat- 
ute will  make  the  business  of  peddling  in 
country  districts  respectable.  By  prescribing 
a  means  for  their  identification  and  requir- 
ing security  for  honesty  and  good  behavior, 
the  statute  provides  the  best  possible  means 
for     overcoming     suspicion     and     prejudice 
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against  the  holders  of  licenses  and  will  have 
a  strong  tendency  to  promote  their  success. 
The  exemptions  are  manifestly  designed  to 
avoid  imreasonable  interference  with  business 
of  a  class  of  peddlers  who  are  the  least  ob- 
jectionable, or  with  peddling  in  cities,  where 
local  regulations  obviate  the  necessity  for  leg- 
islation by  the  state.  Otherwise  the  statute 
is  general  in  its  application,  it  bears  evenly 
upon  all  peddlers,  without  discriminating 
against  persons,  whether  residents  or  non- 
residents,of  the  state,  nor  against  commodi- 
ties, whether  produced  within  the  state  or  im- 
ported fron;  other  states  or  countries.  There- 
fore it  is  not  a  statute  which  will  deprive  any 
person  or  class  of  persons  of  equal  protection 
of  the  laws,  nor  create  an  invidious  burden 
upon  interstate  or  foreign  commerce.  It  is 
strictly  a  police  regulation  and  revenue  stat- 
ute, applicable  to  business  to  be  transacted 
wholly  within  the  state,  and  not  obnoxious 
to  the  national  constitution  or  laws." 

A  statute  imposing  a'  license  tax  on  ped- 
dlers but  exempting  peddlers  licensed  in  cities 
is  not  discriminatory.  McKnight  v.  Hodge, 
55  Wash.  289,  104  Pac.  504,  40  L.R.A.(N.S.) 
1207,  wherein  it  was  said:  "It  is  urged  that 
the  law  discriminates  arbitrarily  and  without 
reason  between  peddlers  in  cities  and  towns 
and  elsewhere  in  the  state,  by  exempting  the 
former  when  their  licensing  is  regulated  by 
ordinance  of  such  cities  and  towns.  Like  the 
other  classification  we  have  noticed  above,  it 
seems  to  us  this  is  a  question  of  legislative 
policy.  As  a  revenue  measure  the  legislature 
certainly  is  authorized  to  delegate  the  power 
to  cities  and  towns  and  suspend  the  operation 
of  the  law  there,  when  such  cities  and  towns 
act  on  the  subject,  and  it  is  not  necessary  to 
the  preservation  of  equal  rights  that  the  po- 
lice power  of  the  state  should  be  exercised 
by  uniform  regulations  all  over  the  state. 
Classification  of  the  people  of  different  local- 
ities with  reference  to  population,  or  with  ref- 
erence to  cities  and  towns,  is  within  legisla- 
tive discretion." 

For  a  discussion  of  what  constitutes  dis- 
crimination in  a  regulation  of  transient  mer- 
chants, see  the  note  to  State  v.  Osborne,  Ann. 
Cas.  1917E  497  at  page  511. 

Classification  Based  on  Commodities 

Sold. 

Whether  a  license  tax  shall  be  imposed  on 
peddlers  generally  or  on  peddlers  of  certain 
commodities  only  is  a  legislative  question,  and 
therefore  the  fact  that  a  licensing  law  or 
ordinance  is  applicable  to  peddlers  of  certain 
commodities  only  or*  excepts  peddlers  of  cer- 
tain commodities  from  its  operation  does  not 
render  it  invalid.  Ex  p.  Byles,  93  Ark.  612, 
126  S.  W.  94,  37  L.R.A.(N.S.)  774;  Hays 
V.  Com.  107  Ky.  656,  56  S.  W.  425,  21  Ky. 


L.  Rep.  1418;  People  v.  Sawyer,  106  Mich. 
428,  64  N.  W.  333;  People  v.  Smith,  1  Mich. 
391,  110  N.  W.  1102;  State  v.  Webuer,  214 
Mo.  272,  16  Ann.  Cas.  983,  113  S.  W.  1054; 
Bradley  v.  Rochester,  54  Hun  140,  7  N.  Y.  S. 
237;  Danville  v.  Weaver,  17  Pa.  Co.  Ct  17, 
4  Pa.  Dist.  768;  McKnight  v.  Hodge,  55 
Wash.  289,  104  Pac.  504,  40  L.R.A.(N.S.) 
1207.  See  also  Howe  Mach.  Co.  v.  Gage,  100 
U.  S.  676,  25  U.  S.  (L.  ed.)  764;  SUte  v. 
Wright,  53  Ore.  344,  100  Pac.  296,  21  L.R.A. 
(N.S.)  349. 

In  State  v.  Webber,  supra,  the  court  said: 
''This  appeal  involves  the  constitutionality  of 
sections  8861,  8862  and  8868,  Revised  Stat- 
utes 1899.  Section  8861  defines  a  peddler  to 
be  'whoever  shall  deal  in  the  selling  of  pat- 
ents, patent  rights,  patent  or -other  medicine, 
lightning  rods,  goods,  wares  or  merchandise, 
except  pianos,  organs,  sewing  machines,  books, 
charts,  maps  and  stationery,  agricultural  and 
horticultural  products,  including  milk,  butter, 
eggs  and  cheese,  by  going  from  place  to  place 
to  sell  the  same.'  It  is  obvious  that  if  the 
statute  is  cons'titutional,  the  defendant  was  a 
peddler,  and  not  having  a  license  was  guilty. 
The  act  is  assailed  on  the  ground  that  it  is 
class  legislation  and  in  violation  of  section 
53  of  article  4  of  the  constitution  of  this 
state  which  forbids  special  laws  granting  to 
any  individual  special  or  exclusive  rights, 
privileges  or  immunities,  and  also  in  violation 
of  the  fourteenth  amendment  to  the  Constitu- 
tion of  the  United  States.  It  is  conceded  by 
the  learned  counsel  for  defendant  that  it  is 
perfectly  competent  for  the  legislature  to  se- 
lect peddlers  as  a  class  which  shall  be  re- 
quired to  obtain  a  license  as  a  prerequisite 
to  following  that  occupation.  No  doubt  what- 
ever exists  on  this  point.  It  has  been  repeated- 
ly so  held  by  the  courts  of  the  several  states 
and  the  federal  courts.  .  .  .  When  we  con- 
sider the  underlying  consideration  which 
moved  the  legislature  to  pass  our  peddler's 
act  and  that  it  is  a  police  regulation  for  the 
protection  of  our  people,  we  think  it  was  com- 
petent for  the  legislature  to  distinguish 
between  itinerant  venders  of  the  exempted 
articles  on  the  one  hand  and  to  require  safe- 
guards against  peddlers  of  goods  and  wares 
not  exempted  on  the  other,  in  view  of  the 
mischiefs  which  it  was  sought  to  guard 
against.  We  think  the  decided  weight  of  au- 
thority is  in  favor  of  the  constitutionality 
of  such  exemptions." 

In  Ex  p.  Byles,  93  Ark.  612,  126  S.  W.  94, 
37  L.R.A.(N.S.)  774,  the  court  sustained  a 
statute  (Laws  1909,  p.  292)  which  taxed  the 
itinerant  vending  of  any  lightning  rod,  steel 
stove  range,  clock,  pump,  buggy,  or  other  ve- 
hicle, saying:  "But,  whether  we  treat  it  as 
a  tax  or  a  mere  police  regulation,  we  fail  to 
discover  any  reason  for  declaring  the  statute 
void  on  account  of  its  being  an  arbitrary  and 
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imwairanted  claAsificatlon*  To  do  so  would 
be  to  dUr^ard  entirely  the  legialative  deter- 
mination as  to  the  propriety  of  the  classifi- 
cation. We  can  see  some  reason  for  select- 
ing the  articles  enumerated  in  this  statute 
and  puttiiig  them  into  a  class  to  themselves 
for  the  purpose  of  taxing  the  privilege  of 
peddling  them  over  the  state,  or  of  regulat- 
ing the  peddling  of  them.  They  are  articles 
of  merchandise  the  sale  of  which  bear  larger 
profits  than  some  others,  and  the  sales 
amount  to  more.  Therefore,  the  privilege  of 
peddling  them  should  be  taxed  higher.  It 
might  not  do  to  tax  the  tinware  peddler,  or 
the  peddler  with  a  pack  of  small  wares  on 
his  back,  the  same  as  one  who  peddles  light- 
ning rods,  steel  stove  ranges,  clocks,  pumps, 
buggies  or  carriages,  whose  sales  and  profits  in 
a  day  amount  to  more,  perhaps,  than  those  of 
the  former  in  a  month,  for  they  do  not  belong 
in  the  same  class.  Moreover,  the  legislature 
doubtless  made  investigation  and  found  that 
lightning  rods,  steel  stove  ranges,  clocks, 
pumps^  buggies  and  carriages  are  the  articles 
which  constitute  the  stock  of  peddlers  of  this 
day  in  the  state,  and  the  present  legislation 
was  designed  to  meet  the  conditions  which 
were  found  to  exist.  This  it  was  proper  and 
right  for  the  legislature  to  do,  and  the  fact 
that  the  precise  conditions  are  found  not^to  be 
met  will  not  invalidate  what  the  legislature 
has  done." 

In  McKnight  t.  Hodge,  55  Wash.  289,  104 
Pac.  604,  40  L.R.A.(N.S.)  1207,  the  court 
said:  "The  legislature  having  exempted  from 
the  operation  of  this  law  peddlers  of  agricul- 
tural and  farm  products,  and  venders  of 
books,  periodicals,  and  newspapers,  thus  plac- 
ing them  in  a  difi'erent  class  from  other  ped- 
dlers, we  do  not  think  it  can  be  said  that 
such  a  classification  is  wholly  without  reason, 
and  foreign  to  all  legitimate  purpose  of  the 
l^slation.  Reasons  quite  satisfactory  to 
some  minds  could  be  advanced  for  exempting 
peddlers  of  farm  products  from  a  license  law, 
and  the  same  can  be  said  of  venders  of  books, 
periodicals,  .and  newspapers;  while  on  the 
other  hand,  there  may  be  room  for  argument 
to  the  contrary.  We  refer  to  reasons  and 
arguments  relating  to  some  legitimate  pur- 
pose of  the  law.  The  very  fact  that  there  is 
loom  for  honest  difference  of  opinion  in  this 
respect  shows  that  it  is  a  question  of  policy, 
and  not  of  power  in  the  legislature  to  pass 
the  law.  We  are  of  the  opinion  that  a  license 
law  such  as  this,  whether  its  object  be  regu- 
latLon  or  revenue,  is  not  a  grant  of  privileges 
or  inununities  to  a 'class  of  citizens  which, 
upon  the  same  terms,  do  not  equally  belong 
to  all,  because  it  classifies  peddlers  with  ref- 
erence to  the  different  kinds  of  goods  they 
6ell» 

In  Phffinixville  v.  Eyrich,  42  Pa.  Super.  Ct. 
241,  the  proceeding  was  based  on  an  ordinance 


which  provided  as  follows:  ''It  shall  be  un- 
lawful for  any  person  to  sell  or  offer  for  sale 
at  retail  upon  the  streets  of  the  borough,  or 
from  house  to  house,  any  goods,  wares  or  mer- 
chandise of  any  kind,  or  of  any  meat,  fish, 
groceries,  provisions,  or  foods  of  any  kind  ex- 
cept milk,  without  first  obtaining  a  license  or 
permit  for  such  purposes  from  the  burgess." 
The  court,  in  holding  that  the  ordinance  was 
valid,  said:  "The  learned  counsel  for  the  ap- 
pellee contends  that  this  was  an  invalid  ex- 
ercise of  the  power  of  the  borough  to  legis- 
late upon  such  matters.    The  existence  of  the 
power  to  regulate  the  business  that  might  be 
lawfully  conducted  upon  the  borough  streets 
is  not,  as  we  understand  it,  xienied.    Even  the 
most   casual   examination   of   this   ordinance 
shows  that  it  is  aimed  at  the  regulation  and 
control  of  &  business,  and  is  not  an  attempt 
to  prevent  some  persons  doing  that  the  right 
to  do   which   is   by  the  ordinance  given   to 
others.     ...     In  the  present  case  the  or- 
dinance prohibits  sales  upon  the  streets  of 
certain  classes  of  articles,  and  it  bears  alike 
upon  all  persons  engaged  in  the  sale  of  them 
or  any  of  them.    There  is  no  exemption  which 
would  permit  one  man  or  class  of  men  to 
0ell  meat,  fish,  groceries,  etc.,  whilst  the  gen- 
eral ordinance   forbids  all  other  persons  to 
do  those  same  things.     The  contention  more 
precisely  stated  is  that  the  ordinance  classi- 
fies the  kinds  of  business  which  can  be  done 
upon  the  borough  struts  and  exempts  from 
its  operation  one  class,  to  wit,  milk,  whilst' 
at  the  same  time  it  prohibits  sales  of  all 
other  classes  of  merchandise  or  food,  except 
under   the  conditions   imposed   by  the   ordi- 
nance.   The  mere  fact,  however,  that  a  statute 
of  the  legislature,  or  a  municipal  ordinance 
enacted  under  a  delegation  of  authority  from 
the  legislature,  creates  classifications  is  not, 
of  itself,  a  sound  objection  to  the  validity  of 
the  statute  or  ordinance.     It  has  long  been 
held  that  where  such  classification  is  not  ar- 
bitrary, but  rests  upon  natural  and  substan- 
tial grounds,  the  recognition  of  which  is  rea- 
sonably necessary   for  the  well-being  of  the 
community,  it  is  permissible  and  will  be  up- 
held by  the  courts.     .     .     .     Even  if  in  con- 
struing the  above  statute   or  ordinance,  we 
may   regard   milk   as   food   at  all    (Com.   v. 
Kobort,  212  Pa.  St.  289)    its  universal  use, 
its  peculiar  characteristics,  the  necessity  of 
handling  it  in  a  particular  manner,  natural- 
ly tend  to  put  it  in  a  class  by  itself  among 
the  general  articles  commonly  used  for  the 
sustenance   of   human   life.     Indeed,  modern 
knowledge  has  taught  us  that,  if  we  are  to 
avoid  many  serious  dangers,  the  production 
and  sale  of  milk  must  of  necessity  be  sur- 
rounded with  more  rigid  inspection  and  more 
complete  safeguards  than  would  be  reasona- 
bly necessary  in  most  other  classes  of  arti- 
cles for  human  consumption.    It  is  an  animal 
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product.  It  constitutes  the  universal  and  al- 
most the  sole  sustenance  of  infants  and  small 
children.  It  is  chiefly  produced  in  the  coun- 
try, whilst  its  consumption  is  largely  in  the 
centers  of  population.  It  remains  fit  for  use 
l.ut  for  a  very  short  period  of  time  except 
under  conditions  not  within  the  reach  of  the 
vast  majority  of  Consumers.  In  Mechanics- 
burg  V.  Koons,  18  Pa.  Super.  Ct.  131,  Porter, 
J.,  in  speaking  of  the  business  of  peddling 
fish,  said:  'The  business  is  one  in  which  the 
failure  to  exercise  proper  care,  in  the  preser- 
vation of  the  commodity  from  decay,  might 
quickly  result  in  the  change  of  a  nutritious 
article  of  food  into  a  noxious  poison.'  All 
of  this,  and  more,  could  well  be  said  in  rela- 
tion to  the  sale  of  milk,  constituting  as  it 
does  the  chief  source  of  nourishment  to  the 
infant  and  the  invalid,  \he  two  classes  of  hu- 
man beings  least  able  to  resist  or  throw  off 
the  deleterious  effects  that  would  follow  its 
use  after  it  had,  for  any  reason,  become  un- 
wholesome. These  considerations  lead  us  to 
the  conclusion  that  in  setting  apart  in  a 
claBs  by  itself  the  business  of  peddling  milk, 
and  leaving  it  subject  or  to  be  hereafter  sub- 
jected to  such  special  regulations  as  the  pres- 
ervation of  the  public  health  may  require, 
the  borough  was  making  no  arbitrary  classi- 
fication, but  rather  exercising  a  commendable 
vigilance  in  safeguarding  the  lives  and  health 
of  its  inhabitants.  We  think,  therefore,  the 
enactment  of  this  ordinance  was  a  valid  ex- 
•  ercise  of  municipal  power.'* 

But  \n  State  v.  Bayer,  34  Utah  257,  97 
Pac.  129,  19  L.R.A.(N.S.)  297,  the  court  held 
to  be  invalid  a  statute  requiring  a  license 
for  the  peddling  of  the  following  articles: 
Clocks,  agricultural  implements,  tools  or  ma- 
chinery, stoves  or  ranges,  wagons,  buggies, 
carriages,  surreys,  or  other  similar  vehicles, 
washing  machines,  churns,  pictures,  enlarged 
pictures,  or  picture  frames,  lightning  rods, 
spectacles,  jewelry,  sewing  machines,  books  or 
musical  instruments.  In  that  case  it  was 
said:  "It  may  well  be  conceded  that  frauds 
and  cheats  are  likely  to  attend  itinerant  and 
irresponsible  peddling  from  house  to  house  or 
place  to  place,  and  that,  under  its  police  pow- 
er, the  state  may  regulate  such  husiness  by 
requiring  peddlers  and  hawkers  to  take  out 
and  pay  for  licenses.  If  the  legislature  had  . 
regulated  the  business  of  peddling  and  hawk- 
ing, and  had  forbidden  the  carrying  on  of 
such  business  without  first  obtaining  a  li- 
cense, we  think  no  fault  could  be  found  with 
such  an  enactment.  But  this  is  not  what  the 
legislature  did.  It  singled  out  but  a  few  ar- 
ticles— such  goods  as  are  not  product  or 
manufactured  in  this  state  and  which  are 
not  even  injurious  to  health  or  morals  of  the 
community — and  required  an  annual  fee  or 
tax  of  $500  to  be  paid  to  peddle  any  of  them, 
while  the  business  of  peddling  and  hawking 


of  all  other  goods  and  articles,  including  those 
which  are  Injurious  to  health  and  morals,  and 
which  affect  the  security  of  the  lives,  limbs, 
and  comfort  of  the  people,  may  be  carried  on 
with  perfect  freedom  and  without  license. 
That  is  to  say,  under  the  act  one  j^siy  peddle 
shotguns  and  bowie  knives,  dynamite  and 
gunpowder,  celery  compound  and  cocaine,  to- 
bacco and  opium,  and  many  other  things 
(whether  harmful  or  harmless)  without  li- 
cense and  with  impunity;  but  to  peddle  the 
Holy  Bible  or  any  other  book,  wagons,  bug- 
gies, stoves,  sewing  machines,  and  a  few  other 
articles  enumerated  in  the  statute  an  annual 
fee  or  tax  of  $500  is  exacted.  Now,  it  is  ap- 
parent that,  under  the  pretense  of  exercising 
a  police  power  or  of  adopting  a  revenue  meas- 
ure, the  legislature  passed  the  act  for  the 
mere  benefit  of  local  and  domestic  dealers. 
.  .  .  We  are  well  satisfied  that  the  act  has 
no  such  relation  to  the  public  health  or  mor- 
als as  will  sustain  it  as  a  police  measure.  Nor 
can  it,  because  of  its  illegal  discrimination  as 
to  property  and  persons,  be  upheld  as  a  reve- 
nue measure.  We  think  it  repugnant  to  the 
provisions  of  the  Federal  Constitution  that  no 
state  shall  abridge  the  privileges  or  immuni- 
ties of  citizens  of  the  United  States  nor  deny 
to  persons  within  its  jurisdiction  the  equal 
protection  of  the  laws.*' 

In  the  reported  case  there  was  involved  an 
ordinance  whereby  a  person  was  required  by 
subdivision  "a"  to  pay  $100  per  year  in  or- 
der to  peddle  or  sell  any  fresh  meat  or  any 
goods,  wares  or  merchandise,  of  a  general 
character,  or  for  tea,  coffee,  spices,  extracts, 
clothing,  dresses,  kiiit  goods  or  underwear; 
by  subdivision  "b"  a  fee  of  $7.60  per  quarter 
was  required  for  peddling  or  taking  orders 
for  any  or  all  kinds  of  fruit,  vegetables,  farm 
or  dairy  products,  fish  or  poultry;  and  by 
subdivision  **c"  to  peddle  or  sell  any  litera- 
ture, music,  small  articles  for  household  u^e 
or  ornament,  manufactured  by  himself  a  per- 
son was  required  to  pay  a  license  fee  of  $7  per 
quarter  or  $3  per  month.  The  ordinance  in 
question  is  held  to  be  invalid  for'  the  reason 
that  it  discriminates  against  those  persons 
placed  in  subdivision  '^a'*  and  in  favor  of 
those  placed  in  the  other  subdivisions. 

Classiflctition  Baaed  on  Facilities  Used, 

A  statute  or  ordinance  imposing  a  license 
tax  on  hawkers  and  peddlers  and  graduating 
the  amount  of  the  tax  in  accordance  wi^h  the 
means  of  travel  or  other  facilities  employed 
by  the  licensee  in  carrying  on  the  business  is 
not  discriminatory,  since  the  facilities  em- 
ployed may  be  considered  as  a  fair  indication 
of  the  amount  of  business  to  be  transacted. 
Weyman  v.  Newport,  153  Ky.  488,  166  S.  W. 
109;  Flournoy  v.  Walker,  126  La.  490,  C2  So. 
673;   People  v.  Hotchkiss,  118  Mich.  59,  76 
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N.  W.  142,  5  Detroit  Leg.  N.  380;  Smith  v. 
Wilkina,  164  N.  C.  135,  80  S.  E.  168;  Knee- 
land  T.  Pittsburgh  (Pa.)  11  Atl.  667;  Mc- 
Knight  V.  Hodge,  65  Wash.  289,  ,104  Pac.  504, 
40  L.R.A.(N.S.)  1207;  Servonitz  v.  State,  133 
Wis.  231,  113  N.  W.  277,  126  Am.  St.  Rep. 
955.    And  see  the  reported  case. 

In  McKnight  v.  Hodge,  65  Wash.  289,  104 
Pac.  504,  40  L.R.A.(N.S.)  1207,  it  was  said: 
*'The  law  is  also  assailed  upon  the  ground 
of  tne  unequal  license  fees  exacted  from  ped- 
dlers by  reason  of  their  different  modes  of 
travel,  and  conveyance  of  their  goods,  in  reach- 
ing the  public.  That  such  a  classification  for 
the  purpose  of  measuring  the  license  fee  is 
not  an  unwarranted  basis  of  discrimination 
is  pointed  out  by  the  very  pertinent  language 
of  the  supreme  court  of  Wisconsin  in  Servon- 
itJ!  V.  State,  133  Wis.  231,  240, 113  K.  W.  277/ 

126  Am.  St.  Rep.  955.:  'No  reason  which  ap- 
peals very  strongly  to  our  judgment  is  ad- 
vanced why  peddlers  should  not  be  classified, 
as  in  the  law  in  question,  according  to  their 
facilities  for  going  from  place  to  place  and 
carrying  their  wares.  The  perils  to  be 
guarded  against  in  respect  to  the  occupation 
and  the  contributions 'that  may  reasonably  be 
required  to  the  public  revenues,  strongly  sug- 
gest, if  they  do  not  demand,  such  classifica- 
tion. Certainly  the  legislature,  within  the 
boundaries  of  reason,  may  well  have  thought 
tltat  a  person  traveling  about  the  country 
plying  the  vocation  of  a  peddler  with  an 
equipment  consisting  of  a  span  of  horses  and 
a  wag<Hi  should,  both  as  a  matter  of  police 
regulation  and  taxation,  pay  a  greater  li- 
cense fee  than  a  person  plying  tbe  same  trade 
but  traveling  about  from  place  to  place  on 
foot.  Not  because  the  former  would  be  more 
liable  to  be  dishonest  than  the  latter  but 
because  of  the  greater  opportunity  and  liabil- 
ity thereof  in  the  one  case  than  in  the  other, 
and  the  corresponding  greater  liability  in  the 
one  case  than  in  the  other  of  the  harm,  if 
committed,  being  difficult  of  redress  or  going 
entirely  without  remedy;  again,  not  because 
the  person,  as  such,  traveling  with  a  team 
should  be  taxed  more  than  one  traveling  on 
foot,  but,  since  the  one  in  all  reasonable  prob- 
ability would  conduct  a  much  greater  busi- 
ness than  the  other,  the  tax  exaction  should 
bear  some  practical  relation  thereto.'  " 

In  Smith  v.  Wilkins,  164  N.  C.  135,  80  S. 
E.  168,  the  court  said:  "We  are  of  opinion 
that  the  difference  between  peddlers  on  foot 
and  with  vehicle,  peddlers  of  proprietary  med- 
icines with  free  attractions  and  those  with- 
out, itinerant  salesmen  who  expose  for  sale 
on  the  streets  or  in  a  house  rented  temporari- 
ly for  that  purpose  and  the  other  salesmen 
mentioned,  furnish  reasonable  grounds  for  the 
classifications  made  in  the  statute." 

But  in  Louisville  v.  Weikel,  137  Ky.  784, 

127  S.  W.  147,  128  S.  W.  587,  it  was  held 
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that  a  city  ordinance  imposing  a  license  tax 
on  every  person,  firm  or  corporation  selling 
or  vending  milk  from  house  to  house  by  wag- 
on, cart  or  any  other  vehicle  in  the  city  was 
invalid  for  want  of  uniformity,  the  court  say- 
ing: "This  court  has  recently  had  occasion 
to  consider  two  ordinances  very  similar  to  the 
one  under  consideration,  passed  by  the  board 
of  council  in  cities  of  the  second  class,  the 
first  of  which  was  an  ordinance  passed  by 
the  city  of  Covington,  imposing  a  graded  li- 
cense fee  upon  vehicles  used  by  grocers  in 
their  business;  the  fees  being  $5  for  a  one- 
horse  wagon,  $7.60  for  a  two-horse  wagon, 
and  $10  for  a  three-horse  wagon.  No  license 
fee  was  fixed  for  those  grocers  who  used  no 
wagon  in  connection  with  their  business.  The 
enforcement  of  the  ordinance  was  resisted  on 
the  ground  that  it  was  void  because  it  dis- 
criminated against  those  grocers  using  wag- 
ons in  connection  with  their  business  in  favor 
of  such  as  used  no  wagon.  The  lower  court 
held  it  to  be  inoperative  and  void  because  of 
this  discrimination;  and,  in  reviewing  the 
case  here,  this  court  said:  'It  is  competent 
for  the  city  to  select  any  of  the  enumerated 
classes  as  subjects  for  license  taxes.  But  it  is 
not  competent  for  it  to  tax  some  members 
of  a  class  set  apart  by  the  legislature  and 
not  tax  others  of  the  same  class.  That  would 
not  be  uniform  taxation  and  would  be  re- 
pugnant to  the  constitution.  The  grant  of 
power  to  the  city  is  to  tax  by  license  certain 
specific  trades  or  callings,  which  the  legisla- 
ture has  itself  classified.  If  grocers  are  to 
be  taxed,  all  grocers  must  be  taxed.  To  be 
sure,  the  tax  may  be  graded  upon  any 
natural  and  reasonable  basis,  as,  for  example, 
upon  the  amount  of  sales  or  character  of 
stock  of  merchandise  kept,  or,  for  that  matter, 
by  the  number  of  delivery  wagons  employed, 
so  long  as  all  are  taxed  upon  the  occupation 
of  grocers.  But  this  ordinance  does  not  im- 
pose a  license  on  all  grocers.  True,  it  says 
that  it  does ;  but,  as  no  provision  is  made  for 
collecting  licenses  from  any  grocers  except 
those  who  employ  delivery  wagons,  it  follows 
that  all  who  did  not  employ  delivery  wagons 
are  not  required  to  pay  any  license  tax.  This 
of  itself  is  not  uniform  taxation.  .  .  . 
We  agree  also  with  the  circuit  court  that  the 
manifest  purpose  of  the  ordinance  was  not  to 
tax  grocers,  but  to  tax  delivery  wagons  used 
by  grocers.  In  this  the  council  was  without 
power.  The  statute  designates  plainly  what 
vehicles  might  be  the  subject  of  sudi  tax; 
that  is,  such  only  as  were  used  for  hire.  .  .  . 
It  being  conceded  that  the  grocery  delivery 
wagons  were  not  used  for  hire^  the  city  would 
not  impose  a  license  tax  upon  them,  either 
directly  or  indirectly.  From  a  careful  read- 
ing of  the  whole  ordinance  it  is  clear  that  its 
purpose  was  to  tax  vehicles  used  by  grocers 
as  delivery  wagons,  and  not  to  impose  the 
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tax  on  anything  else.  Tlie  circuit  court  held 
the  ordinance  to  be  invalid,  and  in  that  we 
concur.*  Following  the  case  just  referred  to, 
an  ordinance  almost  identical  with  the  one 
under  consideration  was  passed  by  the  city 
•of  Covington.  It  provided  for  a  license  fee 
of  $10  on  each  milk  dealer  using  a  vehicle, 
or  vehicles,  in  connection  with  his  business. 
No  provision  was  made  for  taxing  such  milk 
dealers  ^as  used  no  wagon  in  connection  with 
their  business.  The  validity  of  this  ordinance 
was  questioned,  and  this  court,  speaking 
through  Judge  Nunn,  held  that  the  ordinance 
was  inoperative  and  void,  because  it  unjustly 
discriminated  against  those  milk  dealers  who 
used  a  wagon  in  connection  with  their  busi- 
ness. These  two  ordinanxres  being  so  like  the 
one  under  consideration,  and  each  having  been 
held  to  be  inoperative  and  void  for  the  reason 
given,  we  feel  constrained  to  hold  that,  as  the 
ordinance  under  consideration  imposes  a  tax 
upon  some  milk  dealers  in  the  city  of  Louis- 
ville, while  it  relieves  others  entirely  from 
this  burden,  it  must  likewise  be  held  to  be  in- 
operative and  void." 

Discrimination  against  Nanreaident. 

A  statute  or  ordinance  requiring  nonresi- 
dents to  pay  a  license  tax  for  the  privilege 
of  peddling  while  permitting  residents  to  pur- 
sue that  occupation  without  a  license  is  or- 
dinarily held  to  be  invalid. 

United  States.— In  re  Watson,  15  Fed.  511. 
See  also  Ward  v.  Maryland,  12  Wall.  418,  20 
U.  S.  (L.  ed.)  449;  Ex  p.  Crowder,  171  Fed. 
250. 

Co/oroA).— Moffitt  v.  Pueblo,  55  Colo.  112, 
133  Pac.  754. 

OeoTffia. — Gould  v.  Atlanta,  55  Ga.  678. 
See  also  Davis  v.  Macon,  64  Ga.  128,  37  Am. 
Rep.  60. 

IlUnoia. — Braceville  v.  Doherty,  30  111.  App. 
645;  Lucas  v.  Macomb,  49  111.  App.  OQ. 

/tMfwma^— OomfMvre  Sears  v.  Warren  Coun- 
ty, 36  Ind.  267,  10  Am.  Rep.  62. 

Kaneas. — In  re  Jarvis,  66  Kan.  329,  71  Pac. 
576. 

Kentucky. — ^Rash  v.  Halloway,  82  Ky.  674; 
McGraw  v.  Marion,  98  Ky.  673,  34  S.  W.  18, 
47  L.R.A.  593. 

Maine. — State  v.  Montgomery,  94  Me.  192, 
47  Atl.  165,  80  Am-  St.  Rep.  386;  State  v. 
Mitchell,  97  Me.  66,  53  Atl.  887,  94  Am.  St 
Rep.  481. 

Mas8<ichusett8. — Com.  v.  Hana,  195  Mass. 
262,  11  Ann.  Cas.  514,  81  N.  E.  149,  122  Am. 
St.  Rep.  251,  11  L.R.A.(N.S.)    799. 

Michigan. — Brooks  v.  Mangan,  86  Mich. 
576,  49  N.  W.  633,  24  Am.  St.  Rep,  137; 
People  V.  Sawyer,  106  Mich.  428,  64  N.  W. 
333.  See  also  People  v.  Stewart,  167  Mich. 
417,  132  N.  W.  1071. 


Minnesota. — State  v.  Nolan,  108  Minn.  170, 
122  N.  W.  255. 

yevada. — Ex  p.  Rounds,  35  Nev.  604,  131 
Pac.  133. 

New  Hampshire. — In  re  Bliss,  63  N.  H.  135; 
State  V.  Lancaster,  63  X.  H.  267;  State  v. 
Wiggin,  64  N.  H.  508,  15  Atl.  128,  1  L.R.A. 
56. 

New  Jersey. — ^Morgan  v.  Orange,  50  N.  J. 
L.  389,  13  Atl.  240. 

New  York. — People  v.  Erickson,  147  N.  Y. 
S.  226. 

Oregon. — Ideal  Tea  Co.  v.  Salem,  77  Ore. 
182,  Ann.  Cas.  1917D  684,  150  Pac.  852. 

Pennsylvania. — Sayre  v.  Phillips,  148  Pa. 
St.- 482,  24  Atl.  76,  33  Am.  St.  Rep.  842,  16 
L.R.A.  49;  Shamokin  v.  Flannigan,  156  Pa. 
St.  43,  26  Atl.  780;  Com.  v.  Snyder,  182  Pa. 
St.  630,  38  Atl.  356.  Compare  Warren  v. 
Geer,  117  Pa.  St.  207,  11  Atl.  415;  Sharon  v. 
Hawthorne,  123  Pa.  St.  106,  16  Atl.  835;  Com. 
v.  Gardner,  133  Pa.  St.  284,  19  Atl.  550,  19 
Am.  St.  Rep.  645,  7  L.R.A.  666 ;  Titusville  v. 
Brennan,  143  Pa.  St.  642,  22  Atl.  803,  24 
Am.  St.  Rep.  580,  14  L.R.A.  100. 

Washington. — McKnight  v.  Hodge,  55  Wash. 
289,  104  Pac.  504,  40  L.R,A.(X.S.)   1207. 

In  State  v.  Nolan,  108  Minn.  170,  122  N. 
W.  255,  the  court  said:  "The  record  dis- 
closes that  relator  was  convicted  under  an 
ordinance  of  the  city  of  Hastings,  entitled 
'An  ordinance  to  license  and  regulate  the  sale 
of  merchandise  and  other  personal  property, 
by  itinerant  merchants  and  transient  ven- 
dors,' the  first  two  sections  of  which  are  as 
follows:  'Section  1.  The  words  itinerant  mer- 
chants and  transient  vendors  shall  within  the 
meaning  of  this  ordinance  include  persons  not 
being  actual  and  bona  fide  residents  of  the 
city  of  Hastings,  who  sell,  or  offer  to  sell, 
or  contract,  solicit  or  take  orders  for  the 
sale  by  sample  or  otherwise,  for  immediate 
or  future  delivery  of  merchandise  or  other 
personal  property  to  consumers.  Provided 
that  this  ordinance  shall  not  apply  to  vendors 
of  farm  and  garden  produce,  nor  to  persons 
soliciting  orders  from  or  selling  at  "whole- 
sale to  merchants  or  dealers.  Sec.  2.  It  shall 
be  unlawful  for  itinerant  merchants  or  tran- 
sient vendors  as  defined  in  section  1  of  this 
ordinance  to  sell  or  offer  for  sale,  or  contract, 
solicit  or  take  orders  for  the  sale  by  sample  or 
otherwise  for  immediate  or  future  delivery  of 
merchandise  or  other  personal  property  to  con- 
sumers, within  the  limits  of  the  city  of  Hast- 
ings, without  first  having  obtained  a  license  so 
to  do.'  These  sections  are  followed  by  appro- 
priate provisions  for  the  issuance  of  licenses 
and  imposing  penalties  for  the  violation  of 
section  2.  It  is  the  contention  of  the  relator 
that  the  ordinance  violates  both  the  state 
and  federal  constitutions,  in  that  it  denies  to 
him  and  others  in  his  situation  the  equal 
protection  of  the  law,  and  is  therefore  void. 
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and  his  conviction  and  imprisonment  there- 
under consequently  unlawful.  Section  2  of 
article  1  of  the  state  constitution  declares, 
among  other  things,  that  no  member  of  this 
state  shall  be  deprived  of  any  of  the  rights 
or  privileges  secured  to  any  of  the  citizens 
thereof.  Section  2  of  article  4  of  the  Consti- 
tution of  the  United  States  provides  that  the 
citizens  of  each  state  shall  be  entitled  to  all 
the  privileges  and  ipumunities  of  citizens  of 
the  several  states.  The  fourteenth  amend- 
ment declares  that  no  state  shall  make  or 
enforce  any  law  which  shall  abridge  the  priv- 
ileges of  citizens  of  the  United  States,  nor 
deny'  to  any  person  within  its  jurisdiction 
the  equal  protection  of  the  law.  That  the 
ordinance  under  consideration  contravenes  ajl 
these  guaranties  is  quite  clear.  There  can 
be  no  controversy  respecting  the  power  of  the 
state,  or  of  any  of  its  municipal  subdivi- 
sions upon  which  the  authority  is  conferred 
by  legislation,  to  enact  and  enforce  laws  regu- 
liting  and  controlling  the  business  of  hawk- 
ing and  peddling',  but  such  laws  must  be 
general,  and  apply  uniformly  to  all  citizens, 
irrespective  of  residence.  They  must  conform 
to  state  and  federal  constitutions,  and  not  be 
haaed  upon  class  distinctions,  or  deny  to  any 
citizen  the  equal  protection  of  the  law^  This 
is  elementary,  and  requires  no  reference  to 
authorities. '  But  this  ordinance  does  not  meet 
the  requirements.  It  expressly  exempts  from 
its  operation  TesidehtB  of  the  city  of  Hastings, 
and  applies  only  to  those  who  reside  outside 
of  its  corporate  limits.  This  is  a  discrimi- 
nation between  -dtixens  of  the  state  and  the 
Ihiited  States,  and  not  warranted.  .  .  • 
The  ordinaaee,  in  so  far  as  a  discrimination 
between  resident  and  sonresident  •citizens,  is 
unconstitutional  and  void,  and  relator's  con- 
viction and  imprisonment  thereunder  unlaw- 
ful, and  he  is  discharged." 

In  SUte  V.  Mitchell,  97  Me.  6,  63  Atl.  887, 
94  Am.  St.  Rep.  481,  it  was  said :  ''The  stat- 
ute c.  277  of  the  Public  Laws  of  1901  entitled 
'An  act  relating  to  Hawkers  and  Peddlers' 
provides  in  §  X»  that  no  person  shall  go  about 
from  town  to  town,  or  from  place  to  place 
in  the  same  town,  exposing  for  sale  or  selling 
<»rtain  enumerated  merchandise,  until  he 
shall  have  procured  a  license  so  to  do  as  there- 
inafter provided.  Section  2  provides  that  the 
secretary  of  state  shall  grant  such  license 
to  any  person  who  files  in  his  office  a  speci- 
fied certificate  of  good  moral  character,  but 
not  to  any  other  person.  Sections  3  and  4 
provide  that  the  applicant  for  such  license 
^hall  pay  to  the  secretary  of  state  a  fee  of 
$1  and  to  the  treasurer  of  each  town 
mentioned  in  his  license  a  further  sum  vary- 
ing from  $3  to  $20  according  to  the  popu- 
lation of  the  town.  The  concluding  clause 
of  §  4  is  as  follows:  /But  any  resident 
of  the  town  having  a  place  of  business  there- 
in, owning  and  paying  taxes  to  the  amount 


of  $25  on  his  stock  in  trade,  can  peddle 
said  goods  in  his  own  town  without  pay- 
ing any  license  fee  whatever.'  ...  In- 
asmuch as  by  the  concluding  clause  of 
the  fourth  section  of  the  statute  in  ques- 
tion that  equality  of  right  and  equality 
of  protection  are  sought  to  be  made  un- 
equal, the  statute,  so  far  as  it  requires  pay- 
ment of  license  fees,  must  be  adjudged  to 
be  in  confiict  with  the  fundamental  laws  and 
henc^of  no  force.  It  may  be  suggested  that, 
even  if  the  clause  cited  be  unconstitutional, 
the  rest  of  the  statute  may  not  be  and  that, 
the  attempted  exemption  being  of  no  force, 
all  persons,  including  all  those  persons  de- 
scribed in  that  clause  as  well  as  the  defend- 
ant, are  equally  liable  to  pay  the  license  fees. 
It  is  true  that  in  some  cases  one  section  or 
provision  of  a  statute  may  be  held  unconsti- 
tutional without  invalidating  the  whole  stat- 
ute, but  that  cannot  be  done  when  it  would 
violate  the  legislative  intent.  In  this  case  it 
evidently  was  the  clear  intent  of  the  legisla- 
ture that  the  persons  described  ill  the  clause 
cited  should  not  pay  license  fees  in  any  event. 
That  clause  is  more  than  a  matter  of  detail 
It  is  an  integral  part  of  the  statute  and  af- 
fecting all  that  part  requiring  the  payment 
of  license  fees.  To  hold  that  because  of  the 
invalidity  of  that  section  the  persons  the  leg- 
islature therein  enacted  should  not  pay  li- 
cense fees,  must  nevertheless  pay  such  fees, 
is  to  violate  a  clearly  expressed  legislative  in- 
tent; is  to  impose  burdens  the  legislature  ex- 
plicitly declared  should  not  be  imposed." 

In  Haddon  Heights  v.  Hunt,  90  N.  J.  L.  35, 
101  Atl.  427,  the  court  held  to  be  invalid  an 
ordinance  licensing  peddlers,  but  exempting 
such  peddlers  as  maintained  also  a  fixed  place 
of  business,  saying:  "Hie  ordinance  is  infirm, 
whether  the  occupation  tax  be  a  police  or  a 
revenue  measure,  for  the  reason  that  there  is 
no  rational  connection  between  the  occupa- 
tion that  is  taxed  and  the  conditions  that  ex- 
empt from  such  tax.  Residence  in  the  bor- 
ough is  admittedly  not  enough,  and  having 
a  regular  place  of  business  is  on  the  same 
footing,  in  the  absence  of  a  requirement  that 
the  business  conducted  at  such  place  shall 
bear  some  relation  to  the  wares^so  peddled. 
To  exempt  a  peddler  of  produce  because  he 
had  a  music  store  or  a  photograph  gallery 
would  be  arbitrary  in  the  extreme.  Whether 
or  not  such  suggested  requirement  would 
meet  this  defect  is  not  up  for  decision.  The 
payment  of  real  estate  taxes  on  a  residence 
or  place  of  business  affords  no  basis  for  ex- 
emption from  an 'occupation  tax;  the  two  im- 
posts are  entirely  unrelated.  A  nonresident 
might  own  and  pay  taxes  on  all  the  real  es- 
tate in  the  borough  and  still  be  required  to 
pay  this  occupation  tax." 

In  Ideal  Tea  Co.  v.  Salem,  77  Ore.  182, 
Ann.  Cas.  1917D  684,  150  Pac.  852,  the  plain- 
tiff sued  to  enjoin  the  enforcement  of  a  mu- 
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nicipal  ordinance,  a  section  of  which  provided 
as  follows:  "Peddlers  passing  from  place  to 
place  in  the  city  of  Salem,  Oregon,  on  foot 
and  not  crying  their  wares,  shall  pay  a  license 
fee  of  $75  for  one  (1)  year;  .  .  .  $15 
one  (1)  month;  $6  for  one  (1)  week  and  $1 
for  one  (1)  day.  .  .  .  The  term  peddler  as 
used  in  this  section  is  defined  to  mean  .  .  . 
every  person  who  for  himself  or  aa  agent  of  an- 
other goes  from  place  to  place  or  from  house 
to  house  selling  or  offering  to  sell  for  future 
delivery,  by  sample  or  catalogue,  at  reiail  to 
individual  purchaaers  who  are  not  dealers  in 
the  articles  sold.  Provided  that  the  provi- 
sions of  this  section  shall  not  apply  to  'any 
merchant,  or  dealer  having'  a  regular  place 
of  business  in  the  city  of  Salem,  Oregon,  in 
taking  or  soliciting  orders  for  the  sale  and 
delivery  of  his  goods,  wares  or  merchandise." 
The  plaintiff  contended  that  the  ordinance 
was  void,  in  that  it  was  not  uniform  in  its 
application  to  all  persons  similarly  situated, 
and  violated  section  20  of  article  1  of  the  Or- 
ganic Law  of  the  state.  The  court  sustaining 
the  plaintiff's  contention,  said:  "It  is  almost 
universally  held  that'  a  person  who,  by  dis- 
playing samples,  solicits  orders  for  the  sale 
of  goods  for  future  delivery  is  not  a  'peddler.' 
,  .  .  .  The  clause  of  the  fundamental  law, 
invoked  to  defeat  section  13  of  the  ordinance 
assailed,  reads :  'No  law  shall  be  passed  grant- 
ing to  any  citizen,  or  class  of  citizens,  privi- 
leges or  immunities  which,  upon  the  same 
terms,  shall  not  equally  belong  to  all  citi- 
zens.' Const  Or.  art.  1,  §  20.  This  interdic- 
tion, though  evidently  enacted  to  restrict 
the  legislative  assembly,  also  operates  as  a 
limitation  upon  the  common  council  of  a  mu- 
nicipality, thereby  preventing  any  discrimi- 
nation against  nonresidents  in  occupation  or 
license  taxes.  McQuillin,  Mun.  Ord.  §  219. 
The  ordinance  imposing  a  license  upon  ped- 
dlers who  have  no  regular  place  of  business 
in  Salem,  but  who  solicit  therein  orders  for 
the  sale  and  the  future  delivery  of  tea,  coffee, 
spices,  etc.,  should  not  be  classed  as  an  exer- 
cise of  the  police  power,  since  it  would  seem 
that  such  business  could  not  injuriously  dis- 
turb the  peace,  molest  the  order,  impair  the 
health,  violate  the  morality,  or  annoy  the  so- 
ciety of  the  city.  .  .  .  Judge  Dillon,  in 
his  valuable  work  on  Municipal  Corporations 
(5th  ed.  §  593),  remarks:  "As  it  would  be 
unreasonable  and  unjust  to  make,  under  the 
same  circumstances,  an  act  done  by  one  per- 
son penal,  and  if  done  by  another  not  so, 
ordinances  which  have  this  effect  cannot  be 
sustained.'  Thus  in  Graffty-v.  Rushville,  107 
Ind.  502,  508,  8  N.  £.  609,  612,  57  Am.  Rep. 
128,  it  was  held  that  an  ordinance  requiring 
a  peddler,  who  was  not  a  resident  of  the  city, 
and  who  proposed  to  sell  wares  and  merchan- 
dise which  were  not  grown  or  manufactured 
in  the  county  in  which  the  municipality  was  * 


situated,  to  procure  a  license  and  pay  a  fee 
therefor  before  he  could  lawfully  follow  hit» 
calling  in  such  a  city,  discriminated  against 
the  citizens  and  products  of  other  communi- 
ties, and  for  that  reason  was  void  because 
it  violated  a  clause  of  the  constitution  of  In- 
diana which  provided:  The  general  assem- 
bly shall  not  grant  to  any  citizen,  or  class 
of  citizens,  privileges  or  immunities  which, 
upon  the  same  terms,  shall  not  equally  be- 
long to  all  citizens.'  Article  1,  §  23.  .  .  . 
In  the  case  at  bar,  the  business  in  which  the 
-plaintiffs  are  engaged  is  identical  with  that 
of  some  of  the  merchants  of  Salem  whose 
employees  daily  visit  the  houses  of  their  cua- 
tomers,  taking  orders  for  groceries  which  are 
later  delivered,  except  that  the  plaintiffs  do 
not  have  a  regular  place  of  business  in  that 
city.  Section  13  of  the  ordinance  in  question 
is  a  clear  violation  of  section  20  of  article  1, 
of  the  constitution  of  the  state,  and  for  that 
reason  is  void." 

In  Case,  etc.  Co.  t.  Forest  Park,  152  111. 
App.  188,  the  ordinance  under  consideration 
was  as  follows:  "Every  person  who  shall,  by 
sample  or  otherwise,  sell  or  offer  for  sale, 
barter  or  exchange  at  retail,  any  farm  prod- 
uce, butter,  milk,  poultry,  fish  or  other  goods, 
wares  or  merchandise,  traveling  from  place  to 
place,  in,  upon  or  along  the  streets  of  this 
village,  shall  be  deemed  a  peddler,  and  shall 
before  engaging  in  said  business  obtain  a  li- 
cense as  a  peddler.  But  the  provisions  of  this 
chapter  shall  net  be  construed  to  apply  to 
any  person  setling  vegetables,  fruit,  berries 
or  other  produce  of  his  own  farm  or  premises; 
nor  to  the  peddling  of  newspapers ;  nor  to  the 
r^^lar  and  ordinary  trade  of  merchants  or 
stordceepers  oeoupying  established  and  per- 
manent places  of  business  in  said  village; 
nor  to  the  taking  of  orders  and  delivery  of 
goods  to  their  customers  by  established  deal- 
ers in  the  regular  course  of  their  business. 
No. person  shall  engage  in  the  business  of  a 
peddler  without  a  license,  under  the  penalty 
of  not  less  than  $5  nor  more  than  $200  for 
each  offense,  and  each  day  any  such  per- 
son shall  engage  in  said  business  without  a 
license  shall  be  deemed  a  separate  offense." 
Holding  the  ordinance  to  be  valid,  the 
court  said :  "It  is  urged  by  complainant  that 
the  ordinance  is  invalid  because  it  discrimi- 
nates between  those  having  established  and 
permanent  places  of  business  within  the  vil- 
lage, and  those  without  the  village ;  and  where 
an  ordinance  discriminates  between  residents 
of  a  municipality  and  nonresident  persons  and 
corporations  it  can  have  no  force  and  effect. 
We  have  examined  the  ordinance  in  question 
and  we  do  not  find  that  it  makes  a  distinc- 
tion or  discrimination  between  residents  and 
nonresidents  of  the  village.  The  language  of 
the  ordinance  is  simple  and  plain,  and  when 
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given  its  plain  and  natural  meaning  as  ap- 
plied to  the  subject  with  regard  to  which  it 
is  used,  we  are  unable  to  discover  the  dis- 
crimination claimed.  The  first  part  of  sec- 
tion 1  defines  who  shall  be  deemed  peddlers 
under  its  provisions  and  requires  such  per- 
sons to  obtain  a  license.  By  its  terms  it  ap- 
plies to  'every  person.'  The  next  sentence  of 
the  ordinance  exempts  from  its  provisions 
farmers  and  gardeners  and  newspaper  circula- 
tors. It  also  exempts  the  ordinary  and  regu- 
lar trade  of  merchants  or  storekeepers  occu- 
pying established  and  permanent  places  of 
business  in  the  village,  and  further,  the  tak- 
ing of  orders  and  the  delivery  of  goods  to 
their  customers  by  established  dealers  in  the 
regular  course  of  their  business.  The  clear 
intent  and  effect  of  these  provisions  is  to  de- 
dare  that  the  provisions  of  the  ordinance 
have  no  application  to  established  dealers 
u'hether  residents  of  the  village  or  nonresi- 
dents of  it,  and  whether  such  dealers  occupy 
permanent  places  of  business  in  the  village  or 
elsewhere." 

A  statute  or  ordinance  imposing  a  license 
fee  on  peddlers  of  commodities  shipped  from 
or  produced  at  a  place  outside  the  jurisdic- 
tion imposing  the  fee  and  requiring  no  license 
for  the  peddling  of  similar  goods  originating 
within  that  jurisdiction  is  discriminatory  and 
invalid.  Welton  v.  Missouri,  91  U.  S.  276, 
23  U.  S.  (L.  ed.)  347;  State  y.  Bornstein, 
107  Me.  260,  78  Atl.  281 ;  State  v.  Hoyt,  71 
Vt.  59,  42  Atl.  973.  In  State  v.  Bornstein, 
&upra,  holding  to  be  invalid  an  ordinance  re- 
quiring a  license  for  peddling  foreien-grown 
fruit,  the  court  said:  "It  is  providea  by  the 
constitution  of  this  state  (article  4,  pt.  3, 
I  1)  that  'the  legislature  .  .  .  shall  have 
full  power  to  make  and  establish  all  reason- 
ble  laws  and  regulations  for  the  defense 
and  benefit  of  the  people  of  this  state,  not  re- 
pugnant to  this  constitution  nor  that  of  the 
United  States.'  Ai>d  by  section  93  of  chapter 
4  of  the  revised  statutes  cities  and  towns 
are  authorized  to  make  and  enforce  ordinances 
foi  the  numerous  purposes  specified  in  the 
thirteen  paragraphs  comprised  in  that  sec- 
tion. But  it  is  manifest,  upon  an  examination 
of  these  several  provisions  of  the  stat- 
ute, that  the  ordinance  in  question,  prohibit- 
ing the  sale  of  foreign-grown  fruit  in  any 
public  street  of  the  city,  was  not  enacted  for 
any  of  the  purposes  enumerated  in  this  sec- 
tion of  the  statute,  but  primarily  for  the 
benefit  of  tradesmen.  It  can  only  be  upheld^ 
if  at  all,  by  legislation  enacted  in  the  exer- 
cise of  the  police  power  of  the  state,,  as  nec- 
espary  to  provide  for  and  promote  the  safety, 
peace,  health,  morals,  and  general  welfare  of 
the  people.  But  while  the  general  power  of 
the  state  to  impose  taxes  in  the  form  of  li- 
censes upon  different  pursuits  and  occupa- 
tions within  its  limits  is  not  controverted. 


like  all  other  powers  it  must  be  exercised  in 
obedience  to  the  requirements  of  the  Federal 
Constitution." 


HARBAVGH 
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TeloKrapliB  and  Telepltonea  —  Wroms- 
fill     ]>l«eo]itiiiii«ii«e     of     Borvico     — 


In  the  absenee  of  evidence  that  a  telephone 
company  acted  recklessly,  negligently,  or  mali- 
ciously in  removing  the  plaintiff's  telephone 
and  interrupting  his  service  he  cannot  recover 

Junitive  damages,  but  is  limited  to  actual 
amages    for    annoyance    and    inconvenience 
actually  suffered. 

[Soe  note  at  end  of  this  case.] 

Eirideiieo  of  Dantasos. 

Evidence  as  to  comparative  profits  before, 
during  and  after  interruption  of  telephone 
service,  is. admissible  under  proper  safeguards 
in  an  action  for  damages  for  such  interrup- 
tion. 

Qnoitioa  f  or  Jury. 

The  question  whether  the  plaintiff  suffered 
loss  of  profits  from  interruption  of  his  tele- 
phone service  is  for  the  jury. 

Paymoat  for  Sorvice  —  Wliea  Dno. 

Where  a  contract  for  telephone  service  pro- 
vided that  by  paying  an  additional  fee  a  sub- 
scriber conld  pay  his  quarterly  rental  during 
the  second  instead  of  the  first  month,  the 
subscriber  vrats  not  in  arrears  at  the  time 
of  removal  of  the  telephone  during  the  first 
month. 

Error  to  Circuit  Court,  ?Ient  county:  Mo- 
Donald,  Judge. 

Action  by  Verde  D.  Harbaugh,  doing  busi- 
ness as  Electric  Service  Company,  plaintiff, 
against  Citizens  Telephone  Company,  defend- 
ant. Judgment  for  defendant.  Plaintiff 
brings  error.    Revebsed. 

[422]  Plaintiff  in  this  case  declares  against 
defendant  "of  a  plea  of  trespass  on  the  case." 
He  charges  in  his  declaration  that  the  de- 
fendant is  the  owner  and  proprietor  of  a 
telephone  exchange  in  the  city  of  Grand 
Rapids;  that  on  the  15th  day  of  October, 
1914,  he  entered  into  a  contract  with  said  de- 
fendant for  one  year's  service  of  a  business 
telephone  at  the  rate  of  $36  per  [423]  year, 
to  be  paid  in  quarterly  installments  in  ad-' 


118 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


vance.  The  rent  was  paid  to  January  1, 1915. 
The  contract  provides: 

''The  subscriber  agrees  that  if  he  does  not 
make  said  quarterly  payment  at  the  com- 
pany's office  on  or  before  the  twentieth  ( 20th ) 
day  of  first  month  of  the  quarter  that  he 
will  pay  an  additional  75  cents  as  compensa- 
tion for  the  additional  cost  of  collecting  and 
handling  the  account,  and  with  the  further 
understanding  that  if  he  does  not  pay  said 
quarterly  rental  and  the  additional  75  cents 
on  or  before  the  twentieth  (20th)  day  of  the 
second  month  of  the  quarter,  that  said  Citi- 
zens' Telephone  Company  may,  without  fur- 
ther notice,  discontinue  his  service  and 
remove  the  telephone  and  the  apparatus  cov- 
ered by  this  contract." 

It  is  further  charged  that  on  the  5th  day 
of  February  the  defendant  company  "wrong- 
fully,  maliciously,  unjustly,  carelessly,  and 
negligently  refused  to  connect  said  plain- 
tiff's telephone  with  said  defendant's  ex- 
change in  the  city  of  Grand  Hapids,  Mich., 
from  Friday,  February  5,  1015,  up  to  Friday, 
February  12,  1015,"  at  which  time  service 
was  restored.  Plaintiff  avers  that  by  reason 
of  said  unlawful  act  of  the  defendant  he  '*8uf- 
fered  great  inconvenience,  annoyance,  hu- 
miliation, and  loss  of  business,  and  was 
totally  unable  to  send  or  receive  telephone 
messages  from  February  5,  1915,  to  Febru- 
ary 12,  1915,  and  iVas  utterly  unable  to 
transact  his  usual  business''  to  his  damage, 
$5,000.  To  this  declaration  the  defendant 
interposed  a  plea  of  the  general  issue.  Up- 
on the  trial  the  plaintiff  gave  testimony, 
showing  the  discontinuance  of  his  service 
during  the  eight  days  mentioned  in  the  dec- 
laration. The  telephone  in  question  was 
what  is  known  as  a  "business  telephcme," 
plaintiff  being  engaged  in  electrical  work. 
Several  witnesses  were  sworn  on  behalf  of 
the  plaintiff,  who  testified  that  they  had  en- 
deavored, but  unsuccessfully,  to  secure  com- 
munication with  plaintiff  by  telephone,  and 
that  they  were  informed  [424]  that  the  tele- 
phone had  been  taken  out.  One  customer 
gave  evidence  to  the  effect  that,  failing  to 
communicate  with  plaintiff  by  telephone,  he 
went  to  his  place  of  business,  where  he  per- 
sonally gave  the  order  which  he  had  intend- 
ed to  give  by  telephone.  On  direct  examina- 
tion plaintiff  was  asked: 

"Q.  Have  you  learned  of  any  contracts 
since  February  that  you  did  not  get  by  rea- 
son of  not  having  a  telephone? 

"A.  No,  I  don't  know  of  any  I  did  not 
get;  I  learned  of  some,  but  people  come  to 
me  and  told  me  about  them  and  then  I  got 
them.     I  don't  know  a  thing  I  did  not  get. 

"Q.  Have  you  learned  from  any  one  of 
orders  being  telephoned  to  your  house — I  am 
asking  you  from  February  5  to  February 
12th — that  you  did  not  get  and  which  went 


to  somebody  else,  and  that  you  had  nothing 
to  do  with  by  reason  of  your  phone  not  being 
in? 

"A.  No,  sir." 

Prior  to  the  giving  of  the  foregoing  testi- 
mony, counsel  for  plaintiff  had  endeavored 
to  show  plaintiff's  damages  by  inquiring- 
what  his  profits  were  prior  to  February  5th,. 
what  they  were  between  February  5th  and 
February  12th  while  the  service  was  discon- 
tinued, and  what  they  were  after  February 
12th.  Under  objection  this  line  of  inquiry- 
was  excluded  by  the  court  who  said: 

"You  cannot  show  it  [loss  of  profits]  by- 
showing  he  made  so  much  the  week  before 
or  so  much  the  week  later,  or  average  up 
his  business  to  show  that  he  lost  so  much 
that  week;  that  would  not  be  the  correct 
way  to  measure  the  loss  of  profits  during 
that  week.  But  if  he  knows  that  he  lost 
a  third  of  his  business,  for  instance  a  third 
of  his  profits  during  that  week,  that  must  be 
based  upon  some  orders  of  which  he  has 
knowledge.  If  he  can  show  how  he  lost 
that  third,  I  will  allow  you  to  do  so." 

Counsel  for  plaintiff  then  said: 

"To  be  brief,  I  will  state  my  position  in 
this  matter,  [425]  and  that  is  this:  In  the 
measure  of  damages  as  determining  the  loss 
of  profits,  it  is  my  theory  and  contention 
that  I  have  a  right  to  go  fully  into  his  busi- 
ness prior  to  February  5th  and  his  business 
to  February  12th  after  that,  and  as  to  how 
it  varies  from  February  5th  to  12th,  the  losa 
of  that  service  affected  the  profit  at  that 
time  and  subsequent  to  that,  a  general  in- 
quiry. I  think  the  court  ruled  it  out  yester- 
day. ...  I  will  offer  ...  to  show 
inconvenience  and  annoyance  to  this  plain* 
tiff,  and  that  during  this  pei^iod  men  who 
had  telephoned  to  him  orders  previously 
came  to  his  house  because  of  the  fact  that 
his  phone  was  out  of  order  and  all  orders 
that  he  has  since  learned  he  did  not  get 
by  reason  of  the  phone  cut  out." 

The  court  said: 

"That  includes  some  things  that  you  would 
be  allowed  to  prove  if  you  could  make  proper 
proof  of  them.  So  far  as  they  offer  to  show 
annoyance  and  inconvenience  and  humilia- 
tion, as  you  state  in  your  declaration  that 
offered,  that  proof  will  be  excluded.  In 
order  to  make  the  record  plain,  I  will  state 
that  if  you  can  show  what  profits  you  lost 
during  that  week,  I  will  take  it.  That  is 
the  measure  of  damages.  What  would  be 
one  of  the  measures  of  damages  would  be 
>Yhat  you  lost  on  the  profits  of  your  work 
during  the  time  you  didn't  have  any  phone, 
but  you  must  show  that  in  a  proper  way. 
It  cannot  be  speculative.  You  cannot  specu- 
late in  regard  to  what  he  probably  lost,  but 
if  you  know  what  orders  he  lost  and  can 
show  what  his  profits  would  have  been,  you 
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may  do  so.  I  want  the  record  to  state 
plainly  that  I  did  not  exclude   it." 

Plaintiff  then  gave  the  testiipony  quoted 
above,  showing  that  he  knew  oi  no  orders 
which  he  did  not  get  by  reason  of  inter- 
ruption of  the  service.  Under  the  ruling  of 
the  trial  court,  there  was,  of  course,  no  evi- 
dence cl  ioaa  of  pfoAts,  nor  of  annoyance, 
inconvenience,  or  humiliation.  The  court 
oifered  to  direct  a  verdict  in  favor  of  the 
plaintiff  for  the  amount  of  the  rental  cover- 
ing the  period  of  seven  days,  which  offer 
the  plaintiff  declined,  his  counsel  saying: 

[426]  "That  is  not  pur  theory,  our  claim 
at  all.  We  do  not  claim  to  be  able  to  re- 
cover for  that." 

The  court  thereupon  directed  a  verdict  for 
defendant,  and  plaintiff  has  removed  the 
case  to  this  court  for  review. 

Shelby  R,  Schurtz,  H,  Monroe  Dunham  and 
John  M,  Dunham  for  plaintiff  in  error. 
CUin  P.  Campbell  for  defendant  in  error. 

Bbooke,  J.  {after  stating  the  facts), — 
Counsel  for  plaintiff  state  that: 

**The  only  points  in  dispute  in  this  case 
are:  First,  does  this  right  of  action  sound 
in  tort;  and,  second,  what  is  the  proper 
measure  of  damages?" 

It  is  plaintiff's  claim  that  the  action, 
though  based  upon  a  breach  of  the  contract, 
nevertheless  is  one  sounding  in  tort.  It  is 
pointed  out  that  the  duty  of  the  defendant 
to  furnish  telephone  service  to  the  plaintiff 
iB  fixed  by  sUtute  (Act  No.  206,  Pub.  Acts 
1913  [2  Comp.  Laws  1015,  §  6691]),  and 
that  the  contract  between  the  parties  simply 
measures  the  terms  upon  which  such  service 
is  to  rendered. 

Reference  is  made  to  the  discussion  of 
the  question  by  Mr.  Cooley  in  his  work  on 
Torts  (3d  ed.)   pp.  156,  159,  where  he  says: 

"Indeed  in  manv  cases  an  action  as  for  a 
tort  or  an  action  as  for  a  breach  of  contract 
may  be  brought  by  the  same  party  on  the 
same  state  of  facts.  .  .  .  There  are  also 
in  certain  relations  duties  imposed  by  law 
a  failure  to  perform  which  is  regarded  as 
a  tort,  though  the  relations  themselves  may 
be  formed  by  contract  covering  the  same 
ground.  A  case  of  the  common  carrier  fur- 
nishes QB  with  a  conspicuous  illustration. 
The  law  requires  him  to  carry  with  impar- 
tiality and  safety  for  those  who  offer.  If 
he  fails  to  do  so,  he  is  chargeable  with  a 
tort.  ...  So  in  cases  of  telegraph  com- 
panies: For  negligence  in  sending  a  message, 
either  contract  or  tort  will  lie." 

In  the  case  of  Church  v.  Anti-Kalsomine 
Co.  118  Mich.  219,  76  N.  W.  383,  plaintiff 
sued  in  tort  for  the  fraudulent  destruction 
of  profits,  which  should  [427]  have  accrued 


to  plaintiff.     A  demurrer  to  the  declaration 
was  overruled  by  this  court.    We  there  said: 

"While  it  is  true  the  cause  of  action 
arose  because  of  the  contract  relations  be- 
tween the  parties,  a  considerable  part  of 
the  case  of  the  plaintiff  rests  upon  matters 
outside  of  the  contract,  not  a  part  of  it, 
but  connected  with  and  dependent  upon  it, 
growing  out  of  the  duty  which  defendant 
owed  to  plaintiff*'   (citing  cases). 

Actions  in  tort  under  similar  circumstances 
have  been  upheld  In  several  jurisdictions. 
Rose  V.  New  York  Tel.  Co.  147  N.  Y.  S. 
1021;  Southwestern  TeL  etc.  Co.  v.  Dana- 
her,  102  Ark.  547,  144  S.  W.  925;  Glawson 
v.  Southern  Bell  Tel.  etc.  Co.  9  Ga.  App. 
450,  71  S.  E.  747.  See  also  Rich  v.  New 
York  Cent.  etc.  R.  Co.  87  N.  Y.  382. 

In  the  case  of  Carmichael  v.  Southern  Bell 
Telephone,  etc.  Co.  157  N.  C.  21,  72  S.  E. 
619,  39  L.R.A.(N.S.)  651,  Ann.  Cas.  1913B 
1117,  plaintiff  sued  in  tort  for  damages  grow- 
ing out  of  the  wrongful  interruption  of  tele- 
phone service  from  Saturday  night  until  the 
following  Monday  morning.  In  the  lower 
court  a  judgment  was  directed  for  the  plain- 
tiff in  the  amount  of  $3,  the  sum  wrongfully 
exacted  from  him  as  a  condition  precedent 
to  the  restoration  of  service.  The  appellate 
court  reversed  the  judgment  and  ordered  a 
new  trial  holding  that: 

*'  'Actual,'  in  the  sense  of  compensatory 
damages,  is  not  restricted  necessarily  to  the 
actual  loss  in  time  or  money.  The  claimant 
may  be  confined  to  this,  if  the  jury  so  de- 
termine; but  more  than  this  is  contained 
in  the  term,  and  more  than  this  is  covered 
by  the  issue." 

And  again: 

"  'Compensatoxy  damages  include  all  other 
damages  than  punitive,  thus  embracing  not 
only  special  damage  as  direct  pecuniary  loss, 
but  injury  to  feelings,  mental  anguish,'  etc., 
citing  18  Am.  &  Eng.  Enc.  of  'Law  (2d  ed.) 
1082;  Hale  on  Damage^,  pp.  99,  106." 

[428]  In  Cumberland  Telephone,  etc.  Co. 
v.  Hendon,  114  Ky.  501,  71  S.  W.  435,  60 
L.R.A.  849,  102  Am.  St.  Rep.  290,  it  was 
held  that  the  measure  of  damages  for  wrong- 
fully disconnecting  a  telephone  because  of 
mistake  as  to  the  payment  of  rent  is  the 
amount  which  will  compensate  the  patron 
for  the  injuries  caused  by  the  breach  of  con- 
tract. In  Cumberland  Tel.  etc.  Co.  v.  Hobart, 
89  Miss.  252,  42  So.  349,  119  Am.  St.  Rep. 
702,  it  was  held  that  such  damages  may 
include  compensation  for  the  pecuniary  loss, 
and  also  for  inconvenience  and  annoyance 
occasioned  by  being  without  the  use  of  the 
telephone,  since  the  damage  sustained  by  the 
loss  of  a  telephone  in  its  very  nature  is 
largely  composed  of  inconvenience  and  an- 
noyance. See  also  cases  cited  in  the  note 
in  39  L.R.A.(N.S.)  page  651.    A  further  dis- 
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cussion  of  the  matter  will  be  found  in  the 
note  in  Ann.  Cas.  1915A  986. 

A  review  of  all  the  cases  upon  the  subject 
leads  us  to  the  conclusion  that  in  the  absence 
of  evidence  that  the  defendant  acted  reck- 
lessly, negligently,  or  maliciously  in  inter- 
rupting the  service,  the  plaintiff  cannot  re- 
cover punitive  damages.  His  actual  damages 
may,  however,  include  a  just  compensation 
for  such  annoyance  and  inconvenience  as  he 
may  be  able  to  show  he  suffered  by  reason 
of  defendant's  unlawful  act. 

The  testimony  excluded  by  the  court  rela- 
tive to  the  plaintiff's  profits  before,  during 
and  immediately  after  the  interruption  of 
service,  we  think,  should  have  been  admitted 
under  proper  safeguards.  If  plaintiff's  testi- 
mony tended  to  show  that  his  profits  fell  off 
during  the  period  of  interruption,  it  would 
be  necessary  for  him  to  supplement  such 
testimony  by  evidence  that  such  diminution 
of  profits  was  due  to  no  other  cause  than 
failure  of  his  telephone  service.  It  is  recog- 
nized that  such  testimony  is,  at  best,  unsatis- 
factory. We  are,  however,  of  opinion  that 
plaintiff  should  not  be  [429]  denied  recovery 
for  the  wrongful  act  of  defendant  because 
of  his  inability  to  show  his  loss  with  absolute 
exactness  and  certainty. 

Under  the  evidence  and  proper  instructiona 
from  the  court  the  question  must  finally  be 
addressed  to  the  common  sense  and  good 
judgment  of  the  jury. 

The  contention  of  defendant  that  plaintiff 
was  in  arrears  at  the  time  the  phone  was 
removed  is  not  tenable.  The  contract  itself 
provides  that  by  paying  75  cents  additional, 
the  subscriber  may  pay  his  quarterly  rental 
not  later  than  the  20th  of  the  second  month 
(February  in  this  case).  The  removal  oc- 
curred on  the  5th  of  February,  and  was 
therefore  unwarranted  according  to  the  terms 
of  the  contract.  The  cases  cited  by  counsel 
for  defendant  will  be  found  digested  in  the 
notes  hereinbefore  referred  to. 

The  judgment  is  reversed,  and  a  new  trial 
ordered. 

Stone,  C.  J.,  and  Kuhn,  Ostrander,  Bird, 
Moore,  Steere  and  Person,  JJ.,  concurred. 


NOTE. 

The  reported  case  holds  that  an  action 
against  a  telephone  company  for  wrongfully 
cutting  off  the  telephone  service  of  a  sub- 
scriber sounds  in  tort,  and  that  the  com- 
pensatory damages  which  may  be  recovered 
therefor  include  loss  of  profits  and  compen- 
sation for  the  annoyance  and  inconvenience 
sustained  by  the  subscriber.  The  measure 
of  damages  for  a  wrongful  deprivation  of 
telephone  service  is  discussed  in  the  notes  to 
Carmichael  v.  Southern  Bell  Telephone,  etc. 


Co.   as  reported  in  Ann.   Cas.   1913B  1117» 
and  in  Ann.  Cas.  1915A  983. 


PHII.ABEI.PHIA'8  PETITION. 


Pennsylvania  cs^ipreme  Court — ^April  17, 191tt. 
253  Ba.  St.  434;  08  Atl.  620. 


Eniinent  Domain  ^  Pnrpoces  for  Whiola 
Property  May  Bo  Taken.  —  Pnblio 
Ziilirary* 

Under  Act  March  26,  1903  (P.  L.  63),  as 
amended  by  Act. March  14,  1907  (P.  L.  12), 
authorizing  the  city  of  Philadelphia  to  con- 
demn real  estate  for  necessary  "municipal 
buildings,"  fire  engine  houses,  gas  or  electric 
works,  and  hospitals,  and  also  for  land  to 
construct  workhouses,  houses  of  detention, 
etc.,  and  sewage  disposal  plants,  the  city  is 
without  authority  to  condemn  land  for  a  pub- 
lic library;  a  public  library  not  being  a  neces- 
sary "municipal  building." 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court. 

Petition  by  City  of  Philadelphia  for  con- 
demnation of  property  for  public  library. 
Appointment  of  board  of  viewers  revoked  by 
Court  of  Common  Pleas.  Judgment  affirmed 
by    Superior    Court.      City    appeals.      Ax-. 

FIBMEO. 

Opinion  of  Coubt  BsiiOW. 

[435]  Kephabt,  J. — ^This  appeal  presents 
the  question  of  the  right  of  the  City  of  Phila- 
delphia to  take,  through  oondemnation  pro- 
ceedings, a  site  for  public  library  purposes. 
The  right  of  eminent  domain  is  in  derogation 
of  the  absolute  right  of  ownership  and  dis- 
position of  real  properly;  it  is  an  incident 
of  government  and  exists  in  municipal  or 
other  corporations  only  as  direct  authority 
from  the  government  by  act  of  assembly  may 
be  shown  tlierefor.  The  exercise  of  a  certain 
function  of  municipal  gpver^ment  to  which 
the  acquisition  of  real  property  is  necessary, 
will  not  of  itself  give  rise  to  the  right  of 
eminent  domain  to  condemn  this  property. 
As  stated  in  Lazarus  v.  J^orris,  212  Pa.  St. 
128  (130)  61  Atl.  815:  "The  right  to  take 
private  property  for  this  public  use  is  as- 
serted under  the  power  of  eminent  domain. 
Such  power  is  au  attribute  of  sovereignty. 
From  the  very  nature  of  society  and  organ- 
ized government  it  must  belong  to  the  State. 
It  exists  independent  of  constitutional  man- 
date, and  it  existed  prior  to  constitutions. 
It  lies  dormant,  however,  in  the  State  until 
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legislatWe  action  points  out  the  occasions, 
the  modes  and  the  agencies  for  its  exercise. 
10  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  1049. 
It  can  only  be  called  into  operation  by  the 
authority  of  the  legislatiire,  and  must  be 
exercised  in  the  manner,  by  the  tribunal,  and 
with  the  limitations  provided  by  law.  Madi- 
son ▼.  Daley,  58  Fed.  751.  This  rule  has  long 
been  recognized  in  our  State.  It  therefore 
becomes  necessary  for  any  corporation,  public 
or  private,  or  individual  claiming  thereunder, 
asserting  title  under  the  power  of  eminent 
[436]  domain,  to  point  to  the  provisions  of 
the  act  of  assembly  under  which  the  power 
is  asserted.  The  grantee  takes  what  the  act 
gives,  and  no  more."  Act  of  assembly  grant- 
ing this  right  must  be  construed  strictly. 
The  language  of  the  act  should  be  clear  and 
unmistakable,  and  questions  of  doubt  should 
be  resolved  against  the  existence  of  this 
right.  Phillips  v.  Dunkirk,  etc.  R.  Co.  78 
Pa.  St.  177.  "Statutes  should  be  interpreted 
aceording  to  the  most  natural  and  obvious 
import  of  their  language,  without  resorting 
to  subtle  or  forced  construction  for  the  pur- 
pose either  of  limiting  or  extending  their 
operation.  Courts  cannot  correct  supposed 
errors,  omissions  or  excesses  of  the  legis- 
lature." Dwarris  on  the  Interpretation  of 
Statutes,  Ed.  of  1871,  p.  144.  Unless  the 
right  clearly  appears  it  should  be  denied. 
The  city  holds  that  the  Act  of  March  26, 
1903,  P.  L.  63,  gives  this  right.  It  provides 
as  follows:  "That  the  several  cities  of  this 
Commonwealth  shall  have  power  to  acquire 
by  purchase  any  real  estate,  within  the  city 
limits,  which  they  may  need  upon  which  to 
erect  or  construct  necessary  municipal  build- 
ings, fire  engine  houses,  gas  or  electric  light 
works,  and,  within  or  without  the  city  limits, 
within  the  same  county,  upon  which  to  erect 
hospitals,  water  worlcs,  and  for  the  purpose 
of  a  poor  farm ;  and  in  case  they  cannot  agree 
with  the  ovrner  or  owners  as  to  the  price 
thereof,  or  in  case  the  owner  or  owners 
thereof  are  absent  or  are  incapacitated  from 
any  cause,  or  are  unknown,  by  reason  of 
which  no  agreement  can  be  made,  it  shall  be 
lawful  for  each  respective  city,  and  they  are 
hereby  authorized  and  empowered  to  take  and 
appropriate  for  said  purposes  the  necessary 
real  estate,  within  or  without  the  city  limits 
as  the  case  may  be,  after  an  ordinance  shall 
have  been  passed  providiug  for  such  taking 
&nd  appropriation."  This  act  was  amended 
by  the  Act  of  March  14,  1907,  P.  L.  12,  so 
as  to  include  sufficient  real  estate  for  present 
and  future  use,  upon  which  >  to  erect  and 
construct  work  houses,  or  houses  of  detention, 
poorhouses,  .garbiige  or  incinerating  furnaces, 
[437]  and  sewage  disposal  works  or  plasty, 
with  the  necessary  filter  beds,  appliances, 
drains  and  sewers,  and  for  any  extension 
thereof.    Appellant  urges  that  the  ordinary 


meaning  of  the  words  "municipal  buildings," 
appearing  in  the  Act  of  1903,  includes  a 
library.  It  is  a  well  known  fact  that  all 
free  library  buildings  do  not  belong  to  mu- 
nicipalities. It  is  safe  to  assume  that  the 
preponderance  of  ownership  is  not  in  munic- 
ipalities. These  facts,  control,  use  and  owner- 
ship, would,  of  themselves,  deprive  the  words 
"municipal  buildings"  of  the  meaning  con- 
tended for  by  appellant  even  if  so  generally 
understood.  That  the  act  did  not  intend  to 
cover  library  sites  may  be  gathered  from 
other  reasoning.  It  was  not  the  intention 
of  the  act  to  limit  the  words  "municipal 
buildings"  to  those  buildings  specifically 
designated  in  the  act,  or  to  buildings  similar 
in  class  or  kind  to  those  designated.  The 
character  of  buildings  there  mentioned  ex- 
hausts the  entire  class,  and  the  rule  of  con- 
struction, ejusdem  generis,  would  have  no 
application.  But  here  we  have  an  act  using 
a  general  term  to  describe  a  certain  class  of 
buildings.  It  is  sufficiently  broad  to  include 
many  of  the  buildings  and  uses  specifically 
mentioned  in  this  act  and  the  Act  of  1907. 
These  words,  when  followed  by  these  specific 
designations,  and  preceded  by  the  word 
"liecesBary,"  limit  and  define  the  words 
"municipal  buildings,"  and  have  the  effect 
of  giving  a  meaning  which  we  think  most 
common  to  the  words,  Used  in  the  sense  in- 
tended, namely,  buildings  necessary  to  con- 
duct the  administrative  affairs  of  the  city 
government.  A  public  library  is  not  such  a 
building.  If  a  municipal  building,  it  belongs 
to  that  class  of  municipal  affairs  not  "neces- 
sary" to  the  conduct  of  the  government,  but 
affording  recreation,  education,  pleasure  and 
enjoyment.  The  existence  of  these  affairs 
is  optional  with  the  city.  The  legislative 
intention,  as  gathered  from  both  acts  of 
assembly,  is  in '  harmony  with  this  view,  as 
that  body  deemed  it  necessary,  in  1907,  to 
enact  further  legislation  enabling  municipali- 
ties to  take  land  for  purposes  [438]  clearly 
coming  under  appellant's  idea  of  the  term 
"municipal  buildings." 

We,  therefore,  conclude  *that  the  language 
of  the  Act  of  1903,  and  its  supplement,  the 
Act  of  1907,  did  not  embrace  a  site  for 
public  library.  This  conclusion  is  not  in 
opposition  to  I^aird  v.  Pittsburg,  205  Pa.  St. 
1,  54  Atl.  324,  61  L.R.A.  332,  relied  on  by 
appellant.  It  was  there  held  that  where 
land  is  condemned  for  a  lawful  purpose,  the 
fact  that  a  part  of  it  was  used  for  a  purpose 
incidental  to  the  lawful  purpose  will  not 
destroy  the  right  acquired  or  prevent  the  use 
for  such  incidental  purpose;  that  a  library 
in  legal  effect  did  not  differ  from  museums, 
picture  galleries  and  music  halls,  which, 
with  the  grounds  for  outdoor  recreation,  etc., 
made  up  a  park,  and  that  had  the  taking 
been    solely    for   a   library   site,   a   different 
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question  would  be  presented  to  the  court  in 
that  case. 

Bugh  McAnany,  Jr.,  John  P.  Connelly  and 
Louis  Butt  for  appellant. 

Walfer  C.  Rodman  for  appellee. 

Per  CupiAM. — The  order  or  decree  of  the 
Superior  Court  is  affirmed  on  its  opinion 
affirming  the  action  of  the  court  below. 


NOTE. 

Condemnation  of  Land  for  Public 

Librarj. 

But  few  cases  have  passed  on  the  right  to 
condemn  land  for  public  library  purposes 
and  in  those  cases  it  seems  to  have  been 
taken  for  granted  that  a  public  library  is  a 
public  use  for  which  the  power  of  eminent 
domain   may   be   exercised. 

In  Hayford  v.  Bangor,  102  Me.  340»  66 
Atl.  731,  11  L.R.A.(N.S.)  940,  it  was  sought 
to  review  a  condemnation  under  a  statute 
authorizing  municipalities  to  condemn  land 
for  a  public  library  building,  it  being  con- 
tended that  more  land  was  taken  than  was 
required,  and  that  the  land  taken  was  not 
suitable  for  library  purposes.  The  court  held 
that  these  were  legislative  questions  whose 
determination  was  properly  committed  to  the 
mimicipal  authorities  and  that  their  action 
could  not  be  reviewed  in  the  absence  of  bad 
faith  or  a  manifest  abuse  of  power. 

In  Lyford  v.  Laconia,  75  N.  H.  220,  72 
Atl.  1085,  139  Am.  St  Rep.  680,  22  L.R.A. 
(X.S.)  1062,  the  court  passed  on  a  con- 
demnation by  a  town  of  land  for  public 
library  purposes  under  a  power  to  condemn 
''any  land  required  for  public  use,"  but  no 
question  was  raised  as  to  the  validity  of  the 
condemnation. 

In  Laird  v.  Pittsburg,  205  Pa.  St.  1,  54 
Atl.  324,  61  L.R.A.  332,  it  was  held  that  a 
condemnation  by  a  city  for  park  purposes 
was  not  invalidated  by  the  fact  that  it  was  ' 
the  purpose  of  the  city  to  use  the  land  con- 
demned for  an  extension  of  a  public  library 
which  then  occupied  part  of  an  existing  park. 
The  court  said:  ''It  may  be  conceded  as 
argued  by  appellants  that  a  library  in  itself 
is  not  an  integral  part  of  a  park,  and  were 
the  taking  here  complained  of  a  taking 
directly  and  solely  for  a  library  site,  a  dif- 
ferent question  would  be  presented.  But  a 
library  occupying  only  a  very  small  fraction 
of  the  park  area,  not  interfering  at  all  sub- 
stantially with  its  open  air  and  free  space, 
does  not  differ  in  legal  effect  from  the 
museums,  picture  galleries,  music  stands  and 
other  incidental  means  of  promoting  the 
entertainment   and   pleasure   o(  the  people. 


Should  the  city,  ^therefore,  decide  to  vote  the 
land  now  in  controversy  to  the  enlargement 
of  the  Free  Library  Building  it  could  not 
be  fairly  said  to  be  a  use  outside  of  what  is 
legitimately  implied  in  the  authority  to  take 
for  a  public  park.  We  have  not  found  or 
been  furnished  with  any  case  on  the  exact 
point  here  raised,  but  the  analogous  prin- 
ciples applicable  to  the  use  of  a  public  square 
in  a  town  plot,  are  discussed  in  Com.  v.  Con- 
nellsville,  201  Pa.  St.  154,  and  cases  there 
cited.  The  further  objection  that  the  city 
cannot  take  this  land  because  the  Carnegie 
Free  Library  is  not  under  the  control  of  the 
city  and  its  property  is  distinct  from  that 
of  a  public  park,  is  also  untenable.  The 
city  takes  and  keeps  the  title  and  control 
of  the  land,  though  it  commits  the  ordinary 
management,  what  nmy  be  called  the  police 
administration,  to  a  board  of  direction  in 
which  it  has  by  election  and  ex  officio  a  rep- 
resentation of  one-half.  This  is  not  a  taking 
of  the  property  for  a  private  institution." 

In  the  reported  case  it  is  held  that  a  power 
given  to  a  city  to  condemn  land  for  "mu- 
nicipal buildings"  does  not  authorize  a  con- 
demnation for  a  public  library  site. 


CHRESTE 

V. 

OOBtMONWEALTH. 

Kentucky  Court  of  Appeals — June  16,  1916. 
171  Ky.  77;  ISe  S.  W.  919. 


AttomeTs  —  Disbament  —  Prooednr^ 
—  Answer  Filed  nnder  Mistake  —  New 
Trial. 

Where  an  attorney  submitted  his  response 
in  disbarment  proceedings  under  unusual  cir- 
cumptances,  at  a  time  when  he  was  in  such 
a  mental  state  as  not  to  fully  appreciate  its 
effect  and  under  a  misunderstanding  as  to  the 
punishment  to  be  inflicted,  it  is  held  that 
he  was  entitled  to  a  new  trial. 

Grounds  for  Disbarn&ent  —  Solieitinc 
Business. 

An  attorney  who,  knowing  of  testimony  ma- 
terial to  a  litigant,  discloses  same  to  counsel 
for  such  litigant  only  upon  condition  that  he 
be  employed  as  associate  counsel,  is  guilty  of 
misconduct  for  which  he  should  be  punisned. 

[See  note  at  end  of  this  case.] 

Same. 

An  attorney  who  employs  a  solicitor  at  a 
weekly  salary  with  an  unlimited  expense  ac- 
count to  procure  such  attorney's  employment 
in  personal  injury  litigation  is  guilty  of  mis- 


conduct  punishable  hy  suspension  or  disbar- 
ment. 
[8ee  note  at  end  of  this  case.] 

lahttremt  P*ver  to  Blsbar. 

Courts,  independent  of  statute,  have  author- 
ity to  punish  attorneys  for  professional  mis- 
conduct. 

[5  Ann.  Cas.  990;  15  Ann.  Cas.  419;  114 
Am.  St.  Rep.  839.] 

Appeal  from  Circuit  Court,  Jeiferson  coun- 
ty. Common  Pleas  Branchy  First  Division: 
Field,  Judge. 

Disbarment  proceeding.  Robert  A.  Chreste 
disbarred  from  practice  of  law  and  appeals. 
The  facts  are  stated  in   the  opinion.     Re- 

TUfiSED. 

Thwn  d  Ray  for  appellaht. 
A.  Scott  Bullitt,  Elmer  C,  Underwood  and 
Hugh  B.  Fleece  for  appellee. 

[78]  Cabboll,  J. — ^The  appellant,  Chreste, 
a  practicing  lawyer  in  the  city  of  Louisville, 
prosecutes  this  appeal  from  an  order  made 
by  Judge  William  H.  Field,  of  the  Jefferson 
circuit  court,  disbarring  him  from  the  prac* 
lice  of  law. 

A  full  understanding  of  the  nature  of  the 
case  and  the  grounds  relied  on  for  reversal 
make  necessary  an  extended  statement  of 
matter  that  appears  in  the  record. 

Four  rules,  based  on  different  grounds, 
supported  by  information,  were  issued  .by 
Judge  Field  upon  his  own  [79]  motion  on 
December  1,  1914,  against  Chreste  to  show 
cause,  if  any  he  had,  why  his  name  should 
not  be  stricken  from  the  roll  of  attorneys. 
These  rules,  and  each  of  them,  were  made 
returnable  on  December  4,  1914,  and  were 
executed  on  Chreste  on  the  day  of  their 
iasoal. 

Rule  number  one,  as  we  will  style  it, 
charged  that  on  April  3,  1912,  "There  came 
<m  for  trial  in  said  court,  common  pleas 
branch,  first  division,  the  case  of  Mary  E. 
App  v.  Louisville  Ry.  Co.,  in  which  it  was 
testified  that  plaintiff,  Mrs.  Mary  £.  App, 
having  been  thrown  from  a  street  railway 
car,  was  assisted  by  an  unknown  person; 
that  said  trial  resulted  in  a  verdict  for  de- 
fendant; that  upon  a  motion  for  a  new  trikl 
it  appeared  that  said  unknown  person  had 
been  diacovexed  and  that  his  testimony  would 
be  material,  whereupon  a  new  trial  was 
granted  plaintiff  and  upon  the  second  trial, 
Mid  unknown  person,  Thomas  Curley,  testi- 
fied on  behalf  of  plaintiff;  that  shortly  after 
the  accident  to  Mary  £.  App,  defendant 
learned  from  said  Thomas  Curley  that  he, 
Curley,  had  seen  the  accident;  that  defend- 
ant, Chreste,  was  present  in  the  courtroom 
during  the  first  trial  of  the  case  and  saw 
that  said  Curley  was  not  present  as  a  wit- 
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ness;  that  at  the  conclusion  of  the  trial 
defendant  told  counsel  for  Mary  £.  App 
that. he  knew  the  unknown  person  who  was 
said  to  have  assisted  Mrs.  App;  that  defend- 
ant agreed  to  produce  said  witness  for  a 
consideration,  and  counsel  for  Mary  E.  App 
promised  to  allow  him  a  percentage  of  their 
contingent  fee  if  defendant  produced  said 
witness;  that  on  the  second  trial  the  witness, 
Curley,  appeared  and  testified  in  behalf  of 
Mrs.  App,  who  won  a  verdict;  that  defendant, 
Chreste,  knew  of  testimony  material  to  a 
litigant  and  suppressed  and  withheld  the 
same  and  divulged  it  only  upon  the  condition 
of  his  being  employed  in  the  case  and  receiv- 
ing a  fee."  This  rule  was  supported  by  a 
transcript  of  the  evidence  in  the  case  of 
Mary  E.  App  v.  Louisville  Ry.  Co. 

Rule  numbier  two  charged  that  "in  January, 
1913,  Chreste  employed  L.  C.  Sherrick  to 
secure  his  employment  as  an  attorney,  agree- 
ing to  pay  said  Sherrick  as  compensation 
therefor  the  sum  of  $25.00  per  month,  his 
carfare  expended,  and  25%  of  the  fee  of 
defendant  in  each  case  secured  for  him  by 
said  Sherrick;  that  said  Sherrick  worked 
for  Chreste  for  some  three  months  [80]  under 
said  contract  of  employment."  And  this  rule 
was  supported  by  the  evidence  of  L.  C. 
Sherrick. 

Rule  number  three  charged  that  "on  or 
about  November  30,  1913,  he  employed  one, 
Clarence  Saunders,  to  solicit  the  employment 
of  said  Chreste  by  persons  who  had  been 
injured,  said  Chreste  agreeing  to  pay  and 
paying  him  $8.00  per  week  to  give  and  giving 
him  an  unlimited  expense  account;  that 
Saunders  remained  in  Chreste's  service  until 
on  or  about  November  9,  1914;  that  during 
the  period  between  the  two  dates  mentioned, 
Saunders  solicited  and  secured  the  employ- 
ment of  Chreste  in  many  cases;  that  Chreste 
instructed  Saunders  to  say  in  soliciting  em- 
ployment from  persons  of  the  Catholic 
religion  and  from  persons  of  Irish  descent 
that  he  represented  Messrs.  O'Doherty  and 
Yonts,  and  to  say  in  other  cases  that  he 
represented  Messrs.  Edwards,  Ogden  k  Peak; 
that  Saunders  followed  the  directions  of 
Chreste  in  these  particulars.''  And  this  rule 
was  supported  by  the  affidavit  of  Clarence 
Saunders. 

Rule  number  four  charged  that  "on  Friday, 
November  20,  1914,  upon  an  affidavit  of  Ed- 
ward Moran  that  Clarence  Saunders  had 
stated  to  him  that  he,  Saunders,  and  defend- 
ant Chreste,  who  was  and  is  a^  attorney  at 
law  practicing  at  the  bar  of  the  Jefferson 
circuit  court,  had  procured  two  witnesses  to 
give  false  testimony  in  the  case  of  Clara 
Schipper  v.  Louisville  Ry.  Co.;  tried  in  the 
aforementioned  division,  a  rule,  returnable 
November  24,  1914,  was  issued  against 
Clarence  Saimders  to  show  why  he  should 
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not  be  proceeded  against  for  contempt,  if 
the  statement  attributed  to  him  was  false; 
that  on  November  23,  1914,  while  the  rule 
was  in  the  hands  of  the  sheriff  of  Jefferson 
county  for  service,  defendant  Robert  A. 
Chreste,  in  said  Ghreste's  office,  threatened 
Saunders,  telling  him  that  if  he  swore  that 
the  statement  attributed  to  him  in  the  affi- 
davit of  said  Moran  was  true,  he,  Chreste, 
would  use  the  money  which  was  due  him, 
under  his  employment  by  Chreste,  to  send 
him  to  the  penitentiary;  that  he,  Chreste, 
with  the  connection  he  had  and  the  money 
he  had  could  put  an  innocent  man  in  the 
penitentiary  and  get  a  guilty  one  out;  that 
defendant,  Chreste,  told  Saunders  that  if  he 
denied  the  statements  attributed  to  him  he 
would  be  paid  all  that  was  due  him;  that 
Saunders  was  thereby  led  to  avoid  the  service 
of  the  process  of  the  court;  that  the  rule  was 
returned  by  the  sheriff  on  November  i24, 
[81]  1014,  endorsed,  'Not  found;'  that  upon 
the  affidavit  of  J.  A.  Beckley,  deputy  sheriff, 
that  Saunders  was  avoiding  service,  an  at- 
tachment was  issued  for  him,  returnable 
November  30,  1914;  that  said  attachment 
was  returned  on  said  date  endorsed  'Not 
found.*  *' 

.The  next  order  appearing  in  the  record  was 
made  on  December  4,  1914,  and  reads  as  fol- 
lows: "This  day  came  the  defendant  in  the 
above  styled  four  cases  and  filed  herein  his 
verified  response  and  thereupon  moved  the 
court  to  submit  the  above  styled  actions  for 
judgment,  and  it  is  thereupon  ordered  by  the 
court  that  the  defendant's  said  motion  to 
submit  the  above  styled  actions  for  judgment 
be  and  the  same  is  sustained;  and  said 
actions  were  thereupon  submitted  for  judg- 
ment upon  the  pleadings,  exhibits  and  the 
verified  response  of  the  defendant. 

"And  the  court  being  advised,  it  is  con- 
sidered and  adjudged  that  the  response  of 
the  defendant  in  each  of  the  above  styled 
actions  be  and  the  same  is  hereby  adjudged 
to  be  insufficient." 

The  response  of  Chreste  mentioned  in  this 
order  and  filed  on  December  4th,  reads  as 
follows:  ''In  response  to  the  four  rules  that 
have  been  issued  against  me  by  Honorable 
Judge  Field,  will  say  that  I  am  not  accused 
of  ever  having  wronged  any  client;  but  am 
accused  by  two  dissatisfied  former  employees 
who  will  admit  that  they  are  dissatisfied 
over  money  matters;  and  also  with  having 
withheld  information  about  a  valuable  wit- 
ness in  the  case  of  Mary  E.  App  v.  Louisville 
Ky.  Co.  until  I  was  employed  in  the  case  by 
the  original  counsel  who  had  lost  the  ease. 

"In  rule  number  two  will  say  that  while 
I  did  not  employ  L.  C.  Sherrick  to  solicit 
business  for  me  during  the  three  months  that 
he  claims  to  have  been  working  for  me,  he 
did  occupy  desk  room  in  my  office,  but  was 


engaged  in  a  different  business.  During  this 
time  I  did  loan  him  about  $150.00  which  he 
never  paid  back,  and  yet  he  still  claims  that 
I  owe  him  money.  He  claims  to  have  worked 
for  me  three  months,  and  yet  only  claims  to 
have  secured  one  case  for  me  during  the 
entire  time. 

"In  rule  number  three  I  did  employ 
Clarence  Saunders  upon  a  weekly  salary  and 
gave  him  an  unlimited  expense  account  to 
solicit  business  for  me;  but  never  authorized 
or  instructed  him  to  refer  to  me  as  judge  or 
to  represent  the  law  firms  of  CDoherty  &> 
Yonts  or  [82]  Edwards,  Ogden  &  Peak,  or 
any  lawyer  other  than  myself.  I  feel  perfect- 
ly satisfied  that  every  member  of  the  law 
firms  of  Edwards,  Ogden  &  Peak  and  CDohe  *- 
ty  &  Yonts  will  state  if  they  are  called  upon 
that  I  have  dealt  with  each  firm  for  a 
number  of  years  and  that  I  have  been  fair 
and  honest  in  all  my  dealings  and  that  they 
know  me  as  a  man  to  be  above  the  accusa- 
tions that  dissatisfied  former  employees  have 
made  against  me. 

"In  rule  number  four  where  it  is  claimed 
that  I  threatened  Clarence  Saunders  with 
prosecution  and  thereby  led  him  to  avoid 
the  process  of  the  court  concerning  the  alleged 
statement  that  Clarence  Saunders  had  made 
to  Ed  Moran,  of  the  Louisville  Ry.  Co.,  that 
two  women  witnesses  in  the  case  of  Clara 
Schipper  v.  Louisville  Ry.  Co.  had  been  pro* 
cured  to  testify  falsely;  will  say  that  I  had 
no  reason  to  keep  him  away  from  Judge 
Field  in  regard  to  the  investigation  of  tiiia 
matter;  because  the  two  women  witnesses 
who  had  been  accused,  as  soon  as  they  saw 
the  accusations  against  them  in  the  news- 
papers, went  immediately  and  voluntarily  to 
Judge  Field's  office  and  denied  the  accusa- 
tion. Ab  far  as  my  threats  to  prosecute 
Clarence  Saunders  are  concerned,  will  say 
that  I  told  him  that  I  would  prosecute  him 
only  in  the  case  his  accusations  were  untrue. 
I  asked  him  repeatedly  to  go  over  to  Judge 
Field  and  tell  the  truth  concerning  the 
Schipper  matter. 

"In  rule  number  one,  where  I  am  accused 
of  withholding  information  concerning  a 
valuable  witness  in  the  case  of  Mary  £. 
App  V.  Louisville  Ry.  Co.  and  refused  to 
divulge  this  information  until  I  was  em- 
ployed in  the  case  after  it  had  been  lost  on 
the  first  trial,  will  say  that  I  never  knew 
any  of  the  App  family  until  I  was  employed 
in  the  case  after  it  had  been  lost  on  the 
first  trial.  On  the  day  that  the  App  case 
was  first  tried  I  did  not  know  that  the  App 
case  was  on  trial;  that  I  did  not  come  into 
the  courtroom  where  the  App  case  was  on 
trial  until  the  attorneys  for  the  plaintiff  had 
closed  their  case,  and,  in  fact,  did  not  know 
that  the  case  in  which  I  was  hearing  the 
testimony  introduced  by  the  defendant,  Louia- 
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ville  Ry.  Co.,  was  in  tlie  App  case  until  I 
heard  attorney  Delos  Rogers  making  the 
closing  argument  for  the  plaintiff  and  heard 
him  speak  impressively  about  a  missing  wit- 
ness. Then  after  the  jury  returned  their 
verdict  I  made  inquiry  from  Mr.  Mapother, 
who  was  also  one  of  the  plaintiff's  counsel, 
and  found  out  that  the  witness  [83]  whom 
I  knew  about  had  not  testified.  I  then  told 
plaintiff's  counsel  that  I  would  divulge  in- 
formation that  might  prove  valuable  to  them 
if  I  were  employed  in  the  case. 

"They  agreed  to  give  me  25%  of  their  fee 
in  consideration  of'  furnishing  the  missing 
witness  and  doing  whatever  else  I  did  in 
connection  with  this  case.  There  has  never 
been  any  question  but  what  the  testimony 
of  the  witness  whom  I  introduced  told  the 
truth  and  nothing  else  but  the  truth.  The 
witness  whom  I  furnished  was  at  that  time 
working  for  some  railroad  company  and  I 
spent  several  days  trying  to  locate  him  in 
different  parts  of  Louisville.  I  finally  located 
him  in  South  Louisville  and  then  went  out 
to  his  home  and  talked  with  him  fully  con- 
cerning the  facts  in  the  App  case,  for  while 
I  knew  that  this  witness  had  seen  the  ac- 
cident, I  had  never  talked  with  him  fully 
eonceming  the  facts  up  to  this  time.  I  then 
arranged  to  take  him  down  to  the  App  family 
at  32nd  and  Grant  to  have  the  App  family 
identify  him.  I  made  several  trips  to  the 
home  of  the  Apps  and  Mrs.  App  made  several 
trips  to  my  oflBce,  and  at  all  of  these  times 
I  gave  her  advice  and  information  concern- 
ing her  case.  I  myself  testified  on  the  second 
trial  of  the  App  case  as  to  how  I  came  in 
possession  of  the  information  that  I  divulged. 
The  second  trial  resulted  in  a  verdict  for 
$1,200.00  and  was  affirmed  by  the  Court  of 
Appeals,  and  I  certainly  felt  that  I  was 
entitled  to  a  contingent  fee  of  $150.00  which 
I  received  in  this  case. 

'^ere  has  been  no  desire  on  my  part  to 
commit  unprofessional  conduct  in  any  of 
these  matters,  and  in  doing  what  I  have  done 
in  these  matters,  I  did  only  what  I  thought 
older  lawyers  have  done  and  were  doing  by 
a  long  established  precedent. 

''Without  further  denial,  explanation  or 
comment,  I  respectfully  submit  the  matter  to 
your  Honor's  judgment.  Robert  A.  Chreste. 
Subscribed  and  sworn  to  before  me  this  4th 
day  of  December,  1914.  Louis  Summers, 
Qerk." 

And  the  judgment  of  the  court  thereon, 
which  was  entered  on  December  4th,  is  as 
follows:  "It  is  therefore  considered  and 
adjudged  by  the  court  that  the  right,  license 
and  authority  of  the  defendant,  Robert  A. 
Chreste,  to  practice  as  attorney  or  counsellor 
at  law  in  any  of  the  courts  of  the  Common- 


hereby  forever  disbarred  as  an  attorney  or 
counsellor  at^  law  in  the  Commonwealth  of 
Kentucky." 

Ihe  next  order  appearing  is  on  December 
7th,  when  Chreste  filed  a  motion  and  grounds 
for  a  new  trial  supported  by  his  affidavit, 
in  which  he  set  up  ''that  the  court  erred  in 
submitting  the  action  in  chief  without  a 
response  to  said  rule  having  been  filed  on 
by  which  irregularity  this  defendant  was 
prevented  from  having  a  fair  trial.'* 

"Because  of  the  surprise  of  this  defendant 
which  ordinary  prudence  could  not  have 
guarded  against,  in  that  this  defendant  be- 
lieved he  was  filing  with  the  court  a  state- 
ment to  be  considered  by  the  court  and  coun- 
sel for  the  Commonwealth  in  determining 
the  period  of  suspension  of  this  defendant. 
The  affidavit  filed  with  this  motion  is  in 
support  of  this  ground." 

The  affidavit  of  Chreste  accompanying  the 
motion  for  a  new  trial  was  as  follows: 
"Affiant,  Robert  A.  Chreste,  says  that  on 
November  30,  1014,  between  the  hours  of 
4:30  and  5:00  p.  m.  in  his  office  on  the 
tenth  fioor  of  the  Inter-Southern  building, 
he  was  sought  out  by  Clarence  Saunders  and 
his  brother,  Frank  Saunders,  and  said  parties 
maliciously  and  violently  assaulted  this 
affiant  and  severely  beat  him  and  injured 
him,  and  that  as  a  result  of  said  injuries 
he  was  compelled  immediately  to  place  him- 
self in  the  care  of  a  physician;  that  on  the 
day  following,  to  wit,  on  December  1,  1914, 
while  this  affiant  was  still  suffering  mentally 
ind  physically  from  said  assault,  the  rule 
in  the  above  styled  cause  was  issued  against 
this  affiant;  that  by  reason  of  his  said  mental 
and  physical  condition  and  for  the  further 
reason  that  in  said  fight  following  the  assault 
aforesaid,  the  glass  doors  and  glass  par- 
titions in  affiant's  office  had  been  broken  and 
the  furniture  broken  and  his  entire  office 
disarranged  and  put  in  confusion  and  on 
account  of  repeated  threats  over  the  telephone 
to  kill  this  affiant  or  severely  injure  him, 
this  affiant  was  unable  to  devote  his  time 
and  attention  and  concentrate  his  mind'  upon 
the  preparation  of  a  response  to  said  rule; 
that  on  account  of  the  fact  aforesaid  he  was 
in  a  highly  excited  and  nervous  condition 
during  the  several  days  following  said  as- 
sault and  said  threats  so  that  he  was  not 
able  [85]  to  prepare  or  in  condition  to  advise 
with  any  attorney  who  might  prepare  his 
response  to  said  rule. 

"Affiant  says  further  that  his  condition 
was  such  that  he  was  not  able  to  sustain 
and  meet  the  responsibility  of  making  re- 
sponse to  said  rule  at  the  time  the  same  was 
due,  and  that  on  Thursday,  December  3, 
1914,  about  the  hour  of  three  p.  m.  he  went 


wealth  of  Kentucky  be  and  the  same  is  here-  l    to  the  office  of  the  judge  of  this  court,  to  wit : 
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said  judge  of  his  mental  and  physical  con- 
dition brought  about  by  the  circumstances 
liereinbefore  set  out,  of  which  he  had  already 
advised  the  judge  the  morning  after  said 
assault;  that  this  affiant  told  the  judge  of 
this  court  that  he  came  to  him  to  get  his 
advice  about  those  rules  that  had  been 
issued  against  this  affiant,  and  told  said 
judge  that  he  was  still  suffering  from  the 
effects  of  the  injury  inflicted  upon  him  on  the 
Monday  night  previous,  and  told  him  further 
that  he  was  still  under  the  doctor's  care  on 
account  of  said  injuries.  And  this  affiant 
again  told  the  court  about  the  threats 
against  his  life  and  of  the  condition  in  his 
office,  and  advised  the  court  that  he  had  no 
opportunity  to  prepare  a  response  or  to  go 
to  any  attorney,  and  told  the  court  that  he 
was  not  able  to  prepare  his  response  himself, 
and  this  affiant  told  the  court  that  he  had 
never  drawn  a  response  to  a  rule  of  any 
kind,  and  did  not  know  how  to  prepare  a 
response  to  the  rule  issued  against  him, 
and  that  he  had  come  to  see  Judge  Field 
to  know  what  he  ought  to  do. 

'This  affiant  says  further  that  his  mental 
and  physical  condition,  by  reason  of  the  facts 
hereinbefore  set  out,  was  such  that  at  that 
time  he  was  not  able  to  consider  the  situation 
logically  or  intelligently;  that  by  reason  of 
this  condition  he  did  not  knoAv  where  to  turn 
and  went  to  Judge  Field  for  advice  in  the 
matter. 

"This  affiant  says  that  Judge  Field  treated 
him  with  consideration  and  kindness  and 
addressed  him  saying:  'Bob,  I  neglected  to 
tell  you  that  I  wanted  you  to  be  ready  with 
that  response  to-morrow.  I  told  all  the 
others  (others  referred  to  other  lawyers  who 
had  had  rules  issued  against  them)  but  I 
neglected  to  tell  you.  Perhaps  I  should  have 
said  something  to  you  about  it  before  this.' 
The  Judge  then  told  ^this  affiant  that  a  re- 
sponse was  very  easy  to  draw  and  that  he 
thought  affiant  would  be  able  to  do  it  all 
right.  This  affiant  further  says  that  the 
following  conversation,  in  substance,  occurred. 
[86]  I  said,  'Judge,  I  don't  know  how.  All 
I  can  do  is  to  give  you  an  explanation  of 
the  facts  concerning  each  of  the  four  rules 
that  have  been  issued  against  me,  and  then 
you  can  advise  me  as  to  how  to  draw  the 
response.'  Judge  Field  then  said  that  he 
would  call  Mr.  Graham,  the  official  stenog- 
rapher, and  that  he  (Judge  Field)  would 
draw  the  response  for  me  himself  if  I  would 
relate  the  facts.  I  replied  that  I  did  not 
want  to  put  either  him  or  Mr.  Graham  to 
that  trouble;  that  if  he  would  give  me  some 
blank  paper  I  would  prepare  a  brief  state- 
ment of  what  I  had  to  say  concerning  each 
of  the  four  rules.  Judge  Field  then  said 
that  it  would  not  even  be  necessary  to  men- 
tion  each   of  the   rules   separately;    that   I 


could  simply  make  a  short  statement  that 
would  cover  in  substance  all  four  rules,  or 
could  respond  to  each  one  separately,  just 
as  I  liked. 

"We  talked  at  length  concerning  how  much 
better  A.  P.  did  by  throwing  himself  on  the 
mercy  of  the  court  as  compared  to  J.  L. 
who  tried  out  his  case  before  a  jury>  and 
was  disbarred,  whereas  A.  P.  had  only  been 
suspended,  and  discussed  generally  the  un- 
certainties of  a  jury  trial.  (Initials  are 
used  in  reference  to  attorneys  against  whom 
rules  had  previously  been  issued  to  avoid 
embarrassment  to  them  by  placing  their 
names  in  the  record.) 

"I  then  said  to  the  judge,  'Now  if  I  prepare 
a  brief  statement  explaining  matters  concern- 
ing each  of  the  four  rules  that  have  been 
issued  against  me,  what  sort  of  punishment 
will  I  receive  ?'  Affiant  then  understood  the 
Judge  to  reply,  'Bob,  it  is  not  my  purpose 
to  punish  anybody.  I  will  simply  submit 
this  matter  to  Elmer  Underwood,  Hugh 
Fleece  and  Scott  Bullitt,  the  county  attorney 
(the  three  named  parties  represented  the 
Commonwealth)  and  let  them  advise  with 
me  as  to  what  to  do  about  it.' 

"Affiant  says  that  he  Avas  hurrying  to 
finish  the  statement  to  let  the  judge  look  over 
it  that  evening  to  see  that  it  was  in  the 
proper  form  for  filing  and  consideration  by 
the  court,  and  Mr.  Underwood  and  Mr.  Fleece 
and  Mr.  Bullitt,  but  about  4:30  p.  m.,  while 
he  was  sitting  at  the  desk  of  the  clerk  of 
that  court,  where  Judge  Field  had  arranged 
the  light  for  me  after  giving  me  some  paper, 
the  judge  said,  'Bob,  I'll  have  to  leave  you 
now,'  and  left  before  I  had  been  able 
to  finish  the  statement.  I  therefore  left 
the  courtroom  shortly  after  [37]  the 
judge,  as  there  was  no  opportunity  of  hav- 
ing the  judge  look  over  my  statement  that 
evening. 

"Having  finished  the  statement  the  next 
morning,  December  4th,  at  ten  a.  m.  when 
court  opened,  I  went  up  to  the  judge  and 
handed  him  the  statement  I  had  prepared, 
and  as  I  believed  according  to  his  advice  and 
direction,  for  consideration  by  the  court,  and 
Messrs.  Underwood,  Fleece  and  Bullitt^ 
though  in  justice  to  the  court  I  should  say 
right  here  that  the  judge  has  since  advised 
me  that  I  misunderstood  him  and  that  he 
did  not  intend  to  convey  the  idea  that  the 
matter  of  my  punishment  would  be  considered 
by  him  with  counsel  for  the  Commonwealth 
except  in  case  the  response  which  I  filed  was 
sufficient. 

"When  I  tendered  the  statement  to  him  I 
said,  'Judge  I've  got  here  a  brief  statement 
of  what  I  have  to  say,  and  I  want  to  put 
myself  on  the  mercy  of  the  court.'  Judge 
Field  then  commenced  to  read  the  statement 
and   affiant   took   his    seat,    and    in    a   few 
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moments,  before  the  judge  concluded  the 
reading  of  the  statement,  affiant  again  ap- 
proached him  and  said:  'Now,  judge,  if 
that  statement  is  not  prepared  properly,  why 
if  it's  wrong  in  any  way,  tell  me  wherein 
ifs  wrong,  and  Til  change  it/  The  judge 
did  not  make  any  direct  response  to  this, 
but  asked  me  whether  I  wanted  to  submit 
the  matter  on  the  statement.  I  replied, 
'Yes.'  From  my  previous  conversation  with 
the  judge  as  related,  I  believed  that  the 
statement  which  I  had  drawn  would  be  taken 
up  by  the  court  and  the  three  attorneys  rep- 
resenting the  Commonwealth  on  the  question 
of  my  suspension,  and  never  dreamed  that 
by  filing  the  informal  statement  and  throwing 
myself  on  the  mercy  of  the  court,  without 
filing  a  formal  response  of  any  kind  to  the 
rules,  that  I  was  submitting  on  the  question 
of  disbarment. 

"The  judge  then  said,  'The  response  is 
insufficient.'  In  view  of  the  circumstances 
as  herein  set  out,  namely:  Having  sought 
the  advice  of  the  judge  as  to  the  proper  man- 
ner in  which  to  present  my  side  of  the  case, 
and  his  kindness  and  courtesy  in  offering  to 
assist  me  and  to  call  his  official  stenographer 
for  that  purpose,  and  the  fact  that  after 
this,  on  account  of  inability  to  finish  the 
statement  the  preceding  afternoon  in  time 
for  Judge  Field  to  look  over  it,  and  having 
presented  it  on  that  morning  with  the  state- 
ment as  above  set  out,  by  which  [88]  I 
meant  to  convey  to  the  court  the  idea  that  if 
the  response  was  not  along  the  lines  as 
advised  by  him  the  preceding  day  that  I 
would  immediately  put  it  in  such  shape  as 
vas  desired  by  the  court  for  the  consideration 
of  the  court,  and  the  Commonwealth's  at- 
torneys— ^for  these  reasons,  I  say,  I  tliought 
it  strange  when  the  judge  announced,.  *The 
response  is  insufficient.'  I  never  dreamed 
that  I  had  been  disbarred.  I  did  not  know 
that  such  was  the  fact  until  I  saw  the  news- 
paper about  1:15  that  day,  to-wit:  December 
4,  1914.  I  was  dumbfounded  and  went  im- 
mediately to  the  office  of  Mr.  Underwood,  of 
counsel  for  the  Congnonwealth  in  the  mat- 
ter, and  asked  him  how  long  I  would  be 
suspended.  He  replied,  ^Why,  that  is  a  funny 
question  to  ask  me.  That's  a  question  for  the 
judge.  All  I  know  about  it  is  that  the  judge 
told  me  to  draw  up  a  judgment  of  dis- 
barment.* 

"I  then  went  immediately  to  Judge  Field's 
office  and  waited  for  him  to  come  in.  When 
he  came  I  told  him  that  I  understood  that 
lie  had  disbarred  me  and  asked  him  for  how 
long  a  time  my  disbarment  was  to  last.  The 
judge  replied,  'Indefinitely.'  I  then  told  him 
that  I  had  understood  from  my  conversation 
with  him  on  the  previous  afternoon  that 
£lmer  Underwood,  Hugh  Fleece  and  Scott 
Bullitt  would  consider  the  case  on  my  state- 


ment and  decide  how  much  punishment  I 
was  to  receive.  Judge  Field  then  advised  me 
that  I  had  misunderstood  him  about  that, 
and  that  he  would  have  called  them  in  and 
consulted  their  judgment  only  in  the  case 
of  the  response  being  sufficient,  and  that  the 
response  was  insufficient  and  that  for  that 
reason  he  did  not  consult  with  them. 

"Affiant  says  by  reason  of  the  facts  as  here- 
inbefore set  out  he  did  not  endeavqr  to  file 
a  formal  and  technically  sufficient  response 
to  said  rules;  that  the  statement  submitted 
to  the  court  by  him  relating  to  the  rules 
was  not  even  styled  'Response'  by  him;  that 
he  knows  that  Judge  Field  would,  under  no 
consideration,  have  misled  him  in  the  matter, 
and  he  knows  further  that  if  Judge  Field 
had  even  suspected  the  possibility  of  this 
affiant  misconstruing  his  courtesy  and  the 
conversation  had  with  this  affiant,  that  he 
would  have  made  the  situation  clear  on 
Thursday  afternoon  before  leaving  the  court- 
room, but  this  affiant  says  that  he  was  misled 
and  drew  what  now  seems  to  be  an  erroneous 
conclusion  from  this  conversation  of  De- 
cember 3rd  with  Judge  Field;  [89]  that  he 
felt  from  the  conversation  that  if  he  refrained 
from  filing  his  response  and  making  issue 
for  trial  of  the  action,  and  in  lieu  thereof 
filed  a  statement  of  facts  presenting  his 
side  of  the  charges  that  had  been  made 
against  him,  and  threw  himself  upon  the 
mercy  of  the  court,  he  would  receive  that 
mercy  in  the  same  degree  in  which  the  afore- 
said A.  P.  had  received  it,  namely:  By 
receiving  a  suspension  rather  than  a  disbar- 
ment, when  said  A.  P.  had  adopted  a  some- 
what similar  course. 

"This  afiiant  says  further  that  if  he  had 
not  gained  that  impression  from  the  conver- 
sation he  would  have  either  obtained  a 
respite  of  the  rule  to  such  time  as  he  was 
able  physically  and  mentally  to  give  the 
matter  the  consideration  and  attention  which 
it  deserved,  or  if  the  court  would  not  have 
granted  such  respite,  he  would  liave  employed 
counsel  to  file  his  response  to  each  rule  and 
have  the  matter  tried  on  its  merits. 

"Tliat  the  charges  of  wrong-doing  against 
this  affiant  are  false  and  made  by  enemies 
of  this  affiant,  and  that  the  falsity  of  said 
charges  can  be  proven  if  this  affiant  is  given 
an  opportunity  to  make  his  defense. 

"Affiant  further  says  that  in  repeating  his 
conversation  with  Judge  Field  he  realizes 
the  impossibility  of  quoting  a  conversation 
of  such  length  verbatim^  but  that  he  had 
endeavored  to  give  it  in  substance  exactly 
as  it  occurs  and  believes  it  will  be  conceded 
by  this  court  to  be  a  fair  statement  of  such 
conversation.  That  this  affiant  believes  that 
his  conclusions  drawn  therefrom  were  reason- 
able conclusions  and  such  as  a  man  of  ordi- 
nary prudence  would  draw  therefrom. 
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"The  foregoing  Btatements  are  true.  Rob- 
ert A.  Clireste.  Subscribed  and  sworn  to 
before  me  this  7th  day  of  December,  1914, 
Louis  Summers,  Clerk." 

At  the  same  time  Chreste  tendered  a  re- 
sponse to  each  of  the  rules  issued  against 
liim.  These  responses  reiterated  the  sub- 
stance of  the  matter  set  out  in  the  affidavit 
of  Chreste  filed  in  support  of  his  motion  and 
grounds  for  a  new  trial. 

Action  on  the  motion  for  a  new  trial  was 
postponed  from  time  to  time  until  March 
13,  1915,  when  a  new  trial  was  refused  on 
each  rule,  and  an  order  was  also  made  over- 
ruling the  motion  of  Chreste  to  file  his  veri- 
fied response  to  each  rule. 

The  next  order  in  the  case  appears  to  have 
been  made  on  December  11,  1915,  at  which 
time  it  was  [90]  "ordered  by  the  court  that 
the  following  order  be  and  it  is  hereby  entered 
nunc  pro  tu/nc  as  of  August  10,  1915,  as 
f  olloAVs : 

"Came  defendant,  by  counsel*  and  on  writ- 
ten motion  filed,  moved  the  court  for  leave 
to  enter  a  proposed  agreed  judgment  herein. 

"Ordered  by  the  court  that  said  judgment 
be  and  it  is  hereby  tendered  and  that  said 
motion  to  file  be  and  it  is  hereby  submitted." 

The  proposed  agreed  judgment  mentioned 
in  this  order  reads  as  follows:  "Comes  the 
plaintiff,  Commonwealth  of  Kentucky,  by 
counsel,  and  the  defendant,  Hobert  A.  Chreste, 
in  person  and  by  counsel  and  in  considera- 
tion-of  the  dismissal  by  the  defendant,  Hobert 
A.  Chreste,  of  his  appeals  to  the  Court  of 
Appeals  in  the  four  cases  against  him  styled 
as  above,  and  in  further  consideration  of  his 
waiving  any  right  of  appeal  in  said  four 
actions,  which  said  dismissal  and  waiver  of 
appeals  is  hereby  expressly  agreed  to  by  the 
said  Robert  A.  Chreste,  it  is  ordered  that 
the  judgments  heretofore  entered  be  amended 
so' as  to  read  as  a  whole  as  follows: 

"By  agreement  of  plaintiff  and  defendant 
it  is  considered  and  adjudged  by  the  court 
that  the  right,  license  and  authority  of  the 
defendant,  Robert  A.  Chreste,  to  practice  as 
an  attorney  and  counsellor  at  law  in  any  of 
the  courts  of  the  Commonwealth  of  Kentucky, 
be  and  the  same  is  hereby  revoked  to  the 
extent  hereinafter  stated  and  that  said  de- 
fendant be  and  he  is  now  hereby  suspended 
as  an  attorney  or  counsellor  at  law  in  the 
Commonwealth  of  Kentucky  for  a  period  of 
one  year  and  one  month,  to-wit:  From  De- 
cember 4,  1914,  to  and  including  January  4, 
1916. 

"The  foregoing  agreed  amended  judgment 
was  signed  for  the  Commonwealth  of  Ken- 
tucky by  A.  Scott  Bullitt,  County  Attorney; 
Hugh  B.  Fleece  and  Elmer  C.  Underwood,  as 
associate  counsel  for  the  Commonwealth,  and 
by  Thum  and  Roy  as  counsel  for  defendant, 
Robert  A.  Chreste  and  by  Robert  A.  Chreste 
in  his  own  handwriting." 


After  considering  this  proposed  agreed  judg- 
ment and  the  motion  of  Chreste  that  it  be 
substituted  in  place  of  the  judgment  rendered 
on  December  4,  1914,  tlie  court  overruled 
the  motion  and  refused  to  modify  in  any 
way  the  judgment  of  disbarment  previously 
entered. 

[91]  The  foregoing  detailed  and  elaborate 
record  of  what  occurred  shows  that  when  the 
judgment  of  disbarment  was  entered  on  De- 
cember 4, 1914,  Chreste,  in  his  response,  which 
was  the  only  defense  ifi  his  behalf  before  the 
court  at  that  time,  admitted  the  substance  of 
the  rule  charging  him  with  unprofessional 
conduct  in  connection  with  the  App  case,  and 
the  substance  of  the  rule  charging  him  witli 
employing  Saunders  to  solicit  business  for 
him,  but  denied  the  employment  of  Sherrick 
to  solicit  business,  and  also  denied  being  a 
party  to  the  procurement  of  witnesses  who 
gave  false  testimony  in  the  case  of  Schipper 
v.  Louisville  Ry.  Co. 

In  view  of  these  admissions  and  denials  in 
the  response  of  Chreste  filed  on  December  4, 
we  take  it  for  granted  that  his  disbarment 
was  rested  upon  his  conduct  in  the  App  case 
and  his  employment  of  Saunders  to  solicit 
business.  The  rule  issued  on  account  of  his 
connection  w^ith  the  employment  of  Sherrick 
to  solicit  business  for  him  and  the  rule  issued 
upon  the  affidavit  of  Moran  charging  him 
with  procuring  false  testimony  in  the  Shipper 
case,  we  may  assume  were  not  considered  by 
Judge  Field  in  making  up  his  judgment  as 
to  the  guilt  of  Chreste  or  the  punishment 
that  should  be  imposed.  Judge  Field  could 
not,  of  course,  have  found  Chreste  guilty  on 
the  charge  setting  forth  his  employment  of 
Sherrick  or  on  the  charge  setting  forth  his 
procurement  of  false  testimony  in  the  Schip- 
per case,  because  the  statement  of  fact  upon 
which  these  rules  were  based  was  directly  put 
in  issue  by  the  response  of  Chreste,  and  no 
evidence  was  introduced  in  behalf  of  the 
Commonwealth  to  support  either  of  the 
charges.  On  this  appeal,  however,  it  is  neces- 
sary that  we  should  determine  whether  the 
conduct  of  Chreste  as  sfit  out  in  each  of  the 
rules  issued  against  him  was  such  unpro- 
fessional conduct  as  justified  the  court  in 
either  suspending  or  disbarring  him,  and 
further  find  whether  under  all  the  circum- 
stances he  should  have  been  granted  a  new 
trial  on  the  charges  of  which  he  was  found 
guilty. 

Taking  up  first  the  matter  of  a  new  trial, 
our  conclusion  is  that  Judge  Field  should 
have  set  aside  the  order  of  disbarment  entered 
on  December  4,  1914,  and  granted  Chreste 
a  new  trial  in  order  that  he  might  have  a 
full  and  fair  opportunity  to  make  such  de- 
fense to  the  ruleis  issued  against  him  as  he 
desired  to  offer. 

[92]  It  is  very  true  that  in  the  response 
written  and  filed  by  Chreste  himself  on  De- 
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eember  4th  he  confessed,  in  substance,  that 
he  was  guilty  of  the  charges  preferred  in 
two  of  the  rules  issued  against  him,  but  in 
his  affidavit  in  support  of  his  motion  for  a 
new  trial  he  set  out  facts  and  circumstances, 
which  are  not  denied  in  the  record,  showing 
that  this  response  was  prepared  and  the  mat- 
ter <tubmitted  for  hearing  under  very  unusual 
circumstances,  and. at  a  time  when  he  was  in 
such  a  state  of  mind  as  not  to  clearly  ap- 
preciate the  effect  of  his  response  or  the 
consequences  that  might  follow  it.  It  may 
readily  be  conceded  that  when  the  response 
was  filed  Judge  Field  believed  and  had  the 
right  to  believe  that  the  matter  under  investi- 
gation was  submitted  to  him  for  final  judg- 
ment and  that  he  had  the  discretion  to  dispose 
of  it  at  once,  but  it  is  evident  from  the 
uncontroverted  statements  contained  in  the 
affidavit  of  Chreste  that  he  was  then  labor- 
ing imder  the  impression  that  a  judgment  of 
suspension  for  a  time  and  not  a  judgment  of 
disbarment  would  be  entered.  We  can  well 
understand  how  Chreste,  after  confessing  the 
truth  of  the  charges  in  two  of  the  rules, 
might  have  been  willing  to  submit  without 
further  delay  to  a  judgment  suspending  him 
from  the  practice  of  law  for  a  fixed  time, 
for  example  a  year,  when  he  would  not  have 
been  willing  to  have  agreed  to  an  immediate 
submission  and  trial  on  his  response  if  he- 
had  believed  or  had  reasonable  grounds  to 
believe  that  it  would  be  followed  by  a  judg- 
ment of  perpetual  disbarment. 

It,  of  course,  needs  no  argument  to  illus- 
trate the  very  wide  difference  between  sus- 
pending an  attorney  from  the  practice  of  law 
for  such  a  time  as  a  year,  or  even  two  years, 
and  prohibiting  him  from  ever  afterwards 
engaging  in  the  practice  of  his  profession. 
The  punishment  imposed  by  Judge  Field  was 
the  severest  that  he  could  inflict,  and  it  is 
not  reasonable  to  believe  that  Chreste  would, 
in  the  hurried  and  informal  manner  his  re- 
sponse was  prepared  and  filed,  have  agreed 
to  a  submission  if  he  had  anticipated  that  so 
heavy  a  penalty  would  have  been  imposed. 

It  is  not  an  uncommon  thing  in  criminal 
cases  for  a  defendant  to  confess  his  guilt  and 
consent  to  the  entry  of  a  judgment  that  has 
been  tacitly  or  expressly  agreed  upon  and 
that  is  less  than  the  greatest  penalty  that 
might  be  inflicted.  But  it  is  rare  if  ever  that 
a  defendant  [93]  under  standingly  agrees  to 
submit  without  preparation  or  trial  in  the 
ordinary  course  to  the  entry  of  a  judgment 
imposing  the  heaviest  penalty  that  could  be 
fixed  for  the  commission  of  the  offense  with 
which  he  is  charged.  Almost  any  person  of 
reasonable  discretion  and  judgment,  after  be- 
ing properly  advised,  would  naturally  prefer 
to  have  a  trial  in  the  regular  way  of  the 
charges  against  him  rather  than  submit  in  a 
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hasty  and  ill-considered  manner  to  an  agreed 
judgment  that  could  not  possibly  have  been 
made  more  excessive  no  matter  what  state 
of  facts  or  circumstances  were  developed  on 
the  trial  of  the  case.  But  here  we  have  the 
case  of  a  lawyer,  when  there  was  no  need  for 
haste,  hurriedly  consenting  to  a  submission 
that  was  at  once  followed  by  a  maximum 
judgment. 

There  was,  as  we  are  sure,  no  effort  or 
desire  on  the  part  of  Judge  Field  to  mislead 
or  deceive  Chreste,  and  judging  from  the 
frank  admissions  in  the  response  prepared  by 
Chreste,  it  is  apparent  that  he  had  no  inten- 
tion to  deceive  the  judge.  But  yet  we  think, 
under  all  the  circumstances,  that  the  sub- 
mission of  the  rules  for  trial  and  judgment 
in  the  manner  appearing  in  the  record  was 
the  result  of  a  misunderstanding  on  the  part 
of  Chreste  as  to  what  the  decision  of  the 
judge  would  be,  superinduced  by  the  polite 
and  obliging  manner  in  which  the  judge  re- 
ceived the  proposition  to  at  once  submit  and' 
have  the  matter  disposed  of,  as  well  as  by 
the  lenient  disposition  that  the  judge  had 
made  of  other  cases  involving  like  offenses. 

We,  therefore,  think  that  Chreste  should 
have  a  new  trial  and  the  opportunity  to  in- 
troduce evidence,  if  any  he  has,  in  extenua- 
tion of  his  offense,  and  also  evidence  as  to  his 
previous  reputation,  if  he  wishes  to  do  so,  in 
order  that  in  the  light  of  this  evidence  the 
judge  may  be  better  prepared  to  enter  a  judg- 
ment corresponding  to  the  nature  and  gravity 
of  the  charges  and  such  a  judgment  as  will 
be  sufficient  as  punishment  and  example  and 
yet  not  too  Bevere  for  a  first  offender. 

Coming  now  to  consider  the  sufficiency  of 
the  rules  to  warrant  the  suspension  or  dis- 
barment of  Chreste,  we  may  take  up  first 
the  charge  relating  to  the  App  case.  Restat- 
ing briefly  Chreste's  connection  with  this 
case,  it  appears  that  the  rule  charged,  in 
substance,  that  Chreste  knew  of  testimony 
material  to  a  litigant,  but  would  not 
[94]  disclose  it  except  upon  condition  that 
he  be  employed  in  the  case  and  receive  a  fee. 

In  his  response,  filed  on  December  4th, 
Chreste  said  that  when  he  went  to  the  court- 
house on  the  day  of  the  first  trial  of  the  App 
case  he  did  not  know  any  of  the  App  family 
or  know  that  the  App  case  was  being  tried 
until  he  heard  the  attorney  for  Mrs.  App,  in 
the  closing  argument  of  the  case,  speak  about 
a  missing  witness.  "Then  after  the  jury 
returned  their  verdict  I  made  inquiry  from 
Mr.  Mapother,  who  was  also  one  of  Mrs. 
App's  counsel,  and  found  out  that  the  wit- 
ness whom  I  knew  about  had  not  testified.  I 
then  told  the  counsel  that  I  would  divulge 
information  that  might  prove  valuable  to 
them  if  I  were  employed  in  the  case.  They 
agreed  to  give  me  25%  of  their  fee,  in  con- 


130 


aXS  THIS  VOL.  ANN.  CAS.  191SE. 


sideration  of  furnishing  the  missing  witness 
and  doing  whatever  else  I  might  do  in  con- 
nection with  the  case.  ...  I  spent  several 
days  trying  to  locate  the  witness  and  finally 
located  him  and  then  went  out  to  his  home 
and  talked  with  him  fully  concerning  the  facts 
in  the  App  case,  for  while  I  knew  that  this 
witness  had  seen  the  accident,  I  had  never 
talked  with  him  fully  concerning  the  facts 
up  to  this  time.  I  then  arranged  to  take 
him  down  to  the  App  family  and  to  have  the 
App  family  identify  him.  I  made  several 
trips  to  the  home  of  the  parties,  and  Mrs. 
.App  made  several  trips  to  my  office,  and  at 
all  of  these  times  I  gave  her  advice  and  in- 
formation concerning  her  case.  .  .  .  The 
second  trial  resulted  in  a  verdict  for  $1,200.00 
and  I  certainly  felt  that  I  was  entitled  to  a 
contingent  fee  of  $150.00  which  I  received  in 
this  case." 

In  thiB  connection  it  should  be  said  that 
there  is  no  charge  or  intimation  in  the 
record  that  Curley,  the  witness,  procured  by 
Chreste  to  testify  in  the  second  trial  of  the 
case,  did  not  actually  see  the  accident  in 
which  Mrs.  App  was  injured,  or  that  he  did 
not  testify  truthfully  concerning  what  he 
saw;  nor  is  there  any  charge  or  intimation 
that  Chreste  in  any  manner  wrongfully  pro- 
cured the  evidence  of  this  witness  or  induced 
him  to  give  any  testimony  that  was  not  true. 
The  gravamen  of  the  offense  charged  against 
Chreste  is  that,  although  he  knew  Curley  and 
the  importance  of  his  testimony  for  Mrs. 
App,  while  neither  Mrs.  App  nor  her  counsel 
knew  Curley  or  what  his  evidence  would  be, 
Chreste  would  not  divulge* the  name  of  the 
witness  or  what  could  be  [95]  shown  by  him 
until  after  he  had  been  employed  in  the  case 
under  a  contract  by  which  he  was  to  have 
25%  of  the  contingent  fee  that  might  be 
received  by  counsel  for  Mrs.  App. 

Stated  in  simpler  form,  the  question  is 
this:  Was  Chreste,  under  the  circumstances 
we  have  related,  guilty  of  such  professional 
misconduct  as  would  authorize  his  suspension 
or  disbarment  because  he  would  not  inform 
Mrs.  App  or  her  counsel  of  the  name  and 
whereabouts  of  Curley  and  the  materiality  of 
his  evidence,  until  he  had  been  employed  in 
the  case  as  an  attorney?  We  doubt  if  an 
attorney  is  under  any  duty  to  voluntarily 
advise  parties  or  counsel  in  cases  in  which 
he  is  not  concerned  of  the  existence  of  ma- 
terial evidence  known  to  him,  but  of  which 
they  are  ignorant.  Indeed,  we  think  that  an 
attorney  might  with  propriety,  or  at  any  rate, 
without  subjecting  himself  either  to  criticism 
or  punishment,  refrain  from  voluntarily  im- 
parting any  information  in  his  possession 
that  would  aid  either  of  the  parties  in  a  per- 
sonal litigation  in  which  he  was  not  con- 
cemed^  although  of  course  a  case  might  arise 
in  which  an  attorney  would  be  remiss  in  his 


duty  as  a  citizen  and  officer  of  the  court  if 
he  failed  to  give  information  to  the  parties 
concerning  a  material  witness.  But  this  App> 
case  was  nothing  more  than  a  suit  to  recover 
damages  for  personal  injuries,  and  Chreste 
might  well  have  abstained  from  making  any 
disclosures  concerning  the  witness  or  the  testi-- 
mony  about  which  he  knew. 

It  is  said,  however,  that  although  this 
might  be  conceded,  Chresie  committed  un- 
professional conduct  in  declining  to  disclose 
what  he  knew  until  after  he  was  employed 
in  the  case  under  a  contract  by  which  he  was 
to  receive  a  contingent  fee,  and  it  is  thia 
circumstance  that  is  seized  hold  of  to  justify 
the  issual  of  the  rule  against  him. 

What  is  unprofessional  conduct  of  suffi- 
cient gravity  to  constitute  an  offense  that 
will  justify  suspension  or  disbarment  is  often 
a  difficult  question  to  determine.  There  are 
many  things  a  lawyer  might  do  in  a  profes- 
sional way  that  would  not  comport  with  the 
standards  of  the  profession  or  be  in  accord 
with  that  high  sense  of  propriety  that  might 
actuate  an  honorable  attorney,  and  yet  not 
authorize  either  his  suspension  or  disbarment. 
There  are  also  many  things  in  the  life  and 
conduct  of  a  lawyer  which  might  justly  be 
criticised  from  [96]  both  a  personal  and  a 
professional  standpoint  that  would  not  sua- 
tain  proceedings  to  suspend  or  disbar  him. 
And  so .  it  is  sometimes  hard  to  draw  the- 
line  between  what  is  allowable  and  what  is 
censurable  looking  at  it  from  a  professional 
standpoint. 

But  we  do  not  find  much  difficulty  in. 
reaching  the  conclusion  that  Chreste's  conduct 
in  the  App  case  fell  on  the  wrong  side  of 
this  sometimes  shadowy  line.  There  were 
two  courses  that  he  could  have  pursued  safely 
and  without  blame.  One  would  have  been  to 
keep  to  himself  the  information  that  he  pos- 
sessed, and  the  other  to  have  voluntarily 
disclosed,  without  fee  or  reward,  what  he 
knew  to  Mrs.  App  or  her  counsel.  But  he  did 
not  see  fit  to  adopt  either  of  these  courses. 
He  chose  to  offer  for  sale  the  information  that 
he  had  concerning  the  missing  witness  and 
put  his  offer  in  such  a  way  as  to  coerce  coun- 
sel for  Mrs.  App  into  accepting  his  propo- 
sition. These  counsel  knew  that  there  was  a 
missing  witness  whose  testimony  was  material 
to  them  in  the  case,  but  they  did  not  know 
either  the  name  of  the  witness  or  his  where- 
abouts; while  Chreste  knew  the  witness  and 
that  he  could  procure  his  attendance.  And 
so,  under  these  circumstances,  he  said:  "I 
will  tell  you  what  you  want  to  know  if  you 
employ  me  in  the  case;  otherwise  I  will  not." 
In  this  way  Chreste  was  enabled  to  secure 
employment  in  a  case  in  which  otherwise  he 
would  not  have  been  employed  and  by  this 
practice  he  forced  the  attorneys  in  the  case 
to  employ  him. 
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A  resort  to  methods  like  this  to  secure  em- 
ployment exhibits  such  low  ideals  of  the 
standards  of  honor  prevailing  in  the  pro- 
fession that  it  may,  as  we  think^e  made  l^e 
basis  of  a  rule  to  show  cause  why  the  attor- 
ney guilty  of  it  should  not  be  ptmished  for 
unprofessional  conduct. 

Coming  now  to  the  rule  issued  against  him 
on  account  'of  his  employment  of  Saunders  to 
solicit  business,  we  find  an  entirely  different 
condition  of  affairs  from  that  appearing  in 
the*  App  transaction,  and  a  state  of  facts 
that  amply  justified  the  issual  of  the  rules. 
The  rule  charged  that  he  employed  Saimders 
to  solicit  his  employment  by  persons  who  had 
been  injured,  and  that  he  agreed  to  pay  and 
did  pay  him  $8.00  per  week  and  give  him  an 
unlimited  expense  account.  That  Saunders 
remained  in  his  service  for  about  a  year  and 
daring  that  period  secured  his  employment  in 
many  cases.  That  he  [97]  instructed  Saunders 
to  say  in  soliciting  employment  from  persons 
of  the  Catholic  religion  and  from  persons  of 
Irish  descent  that  he  represented  (^Doherty 
ft  Touts,  and  to  say  in  other  cases  that  he 
represented  Edwards,  Ogden  &  Peak. 

In  his  response  to  this  rule,  Chreste  ad- 
mitted that  he  did  employ  Saimders  upon  a 
weekly  salary  and  gave  him  an  imlimited 
expense  account  to  solicit  business  for  him; 
but  denied  that  he  had  ever  authorized  or 
instructed  him  to  make  any  representations 
concerning  the  law  firms  of  O'Doherty  ft  Yonts 
or  Edwards,  Ogden  ft  Peak.  So  much  of  the 
rule  as  referred  to  O'Doherty  ft  Yonts  and 
Edwards,  Ogden  ft  Peak  did  not  contain  any 
serious  or  indeed  material  imputation  upon 
the  professional  conduct  of  Chreste.  The 
gravamen  of  the  charge  consisted  in  his  em- 
ployment of  Saunders  to  solicit  business  for 
him,  and  this  part  of  the  charge  Chreste  con- 
fessed he  was  guilty  of. 

Quite  a  similar  state  pf  affairs  was  set  out 
in  the  rule  based  on  the  affidavit  of  Sherrick, 
but  all  this  was  denied  by  Chreste. 

In  the  case  of  Lenihan  v.  Com.  165  Ky. 
93,  176  S.  W.  948,  L.R.A.1917B  1132,  and 
Chreste  v.  Louisville  Ry.  Co.  167  Ky.  75, 
Ann.  Cas.  1917C  867,  180  S.  W.  49,  L.R.A. 
1917B  1123,  we  had  occasion  to  set  down  a 
few  observations  about  the  practice  of  solicit- 
ing business  by'  lawyers,  and  in  the  Lenihan 
case  said  this:  "It  is  generally  known  that 
there  are  lawyers  who  solicit  employment  in 
cases  in  which  they  would  not  otherwise  be 
®^ag^>  siiid  this  conduct  on  the  part  of 
a  few  has  subjected  the  profession  as  a 
body  to  no  little  reproach  and  the  lawyers 
engaged  in  this  practice  to  much  deserved 
censure.** 

And  in  the  Chreste  case  it  was  said :  '*That 
as  personal  solicitation  is  not  condemned  at 
common  law  or  denounced  by  pur  constitu- 
tion or  statutes,  and  the  further  fact  that  it 


is  difficult  to  perceive  upon  what  theory  it 
can  be  said  to  be  dearly  injurious  to  the 
public  good,  we  conclude  that  mere  solicita- 
tion on  the  part  of  an  attorney,  unaccom- 
panied by  fraud,  misrepresentation,  undue  in- 
fluence or  imposition  of  some  kind,  or  other 
circumstances  is  not  of  itself  sufficient  to 
render  a  contract  between  an  attorney  and 
client  void  on  the  ground  that  it  is  contrary 
to  public  policy." 

But  there  is  a  very  wide  difference  between 
the  improfessional  and  undignified  practice  of 
personal  solicitation  of  business  and  the  in- 
defensible and  vicious  practice  [98]  of  em- 
ploying agents  and  runners  who  are  not 
lawyers  to  go  about  the  country  soliciting 
business  and  stirring  up  strife  and  litigation 
for  a  stipulated  consideration  of  a  contingent 
fee.  Such  agents  and  runners  as  these  are 
not  restrained  in  their  activities  by  any  pro- 
fessional or  ethical  sense  of  propriety.  Their 
sole  object  is  to  secure  clients  for  their  em- 
ployers and  they  use  in  this  effort  such  arts 
and  schemes  as  will  get  results  without  giving 
any  thought  or  attention  to  the  disturbing 
and  objectionable  nature  of  the  business  in 
which  they  are  engaged. 

The  friends,  acquaintances  and  associates 
of  an  attorney  have  of  course  the  unques- 
tioned right  to  sound  his  praises  and  divert 
to  him  such  clients  as  they  can  persuade  in 
a  legitimate  way  to  engage  his  services.  But 
there  is  a  manifest  difference  between  secur- 
ing business  through  the  influence  and  efforts 
of  friends,  acquaintances  and  associates  and 
securing  it  through  the  methods  employed 
by  the  strictly  commercial  enterprise  of  hired 
agents.  And  it  would  seem  at  first  impres- 
sion to  strike  any  lair-minded  man,  whether 
lawyer  or  not,  as  being  highly  improper  for 
an  'attorney  to  have  agents  or  runners  to  go 
ieibout  and  make  their  living  by  securing  for 
him  employment  in  cases  he  would  not  other- 
wise get.  It  is  entirely  outside  of  the  legiti- 
mate functions  of  an  attorney  to  incite  liti- 
gation, although  it  should  be  said  that  there- 
are  few  who  indulge  in  this  unprofessional: 
conduct,  and,  obviously,  it  is  much  more- 
reprehensible  for  an  attorney  to  hire  another,^ 
and  often  irresponsible,  person  to  do  this 
for  him. 

It  would  also  be  idle  to  say  that  solicitors 
such  as  Sherrick  and  Saunders  confined  their 
efforts  merely  to  persuading  prospectivo 
clients  who  had  already  made  up  their  minda 
to  litigate  to  engage  the  services  of  the  at- 
torney they  represented  without  in  any  way 
endeavoring  to  induce  them  t^  bring  a  suit 
or  present  a  claim  or  demand.  When  men 
accept  employment  to  render  such  service- 
as  these  men  were  expected  to  render,  ani 
their  pay  depends  on  the  volume  of  business 
they  can  get  for  their  employer,  everybody, 
knows  that  many   of  them   will  use  every^ 
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means  possible  to  obtain  the  business  without 
any  regard  to  the  method  that  may  be  used 
to  secure  it.  And  it  is  too  plain  for  argu- 
ment that  under  a  just  and  enlightened  ad- 
ministration of  the  law  practices  like  this 
which  it  is  charged  Chreste  engaged  in,  should 
not  be  [99]  tolerated  by  officers  of  the  court: 
IngersoU  v.  Coal  Creek  Coal  Co.  117  Tenn. 
263,  9  L.R.A.(N.9.)  282,  10  Ann.  Cas.  829,  98 
8.  W.  178,  119  Am.  St.  Rep.  1003;  Alpers 
V.  Hunt,  86  Cal.  78,  24  Pac.  846,  21  Am.  St. 
Rep.  17,  9  L.R.A.  483;  Langdon  v.  Conlin,  67 
Keb.  243,  2  Ann.  Cas.  834,  93  N.  W.  389, 
108  Am.  St.  Rep.  643,  60  L.RA..  429. 

In  the  matter  of  Clark,  184  N.  Y.  222,  47 
N.  E.  1,  the  Court  of  Appeals  of  that  state 
had  before  it  the  question  whether  it  was 
lawful  for  an  attorney  to  solicit  business 
through  agents  not  lawyers,  employed  for 
the  purpose  and  receiving  a  stipulated  or 
contingent  reward  for  their  services,  and  in 
the  course  of  the  opinion,  the  court  i^id: 
!  "It  is  said  that  the  law  permits  attorneys 
to  solicit  business  and  hence  that  there  is 
no  valid  reason  why  they  should  not  be  per- 
,  mitted  to  pay  agents  to  solicit  business  for 
them.  But,  for  nearly  a  century  the  law  has 
prohibited  them  from  obtaining  retainers  by 
offering  or  giving  any  valuable  inducement 
whatever  to  the  desired  clients  themselves, 
for  the  plain  reason  that  such  conduct  tends 
to  stir  up  litigation  which  might  not  other- 
wise arise*  and  because  needless  litigation  has 
always  been  deemed  a  public  evil.  It  is 
equally  manifest  that  the  employment  of 
paid  agents  has  the  same  tendency.  Where, 
as  in  the  case  at  bar,  the  remuneration  of 
the  agent  depends  upon  the  number  of  re- 
tainers he  procures,  the  strongest  motive 
exists  on  his  part  to  incite  the  assertion  and 
prosecution  of  claims  that  might  otherwise 
never  be  heard  of.  Nor  is  there  anything  in 
the  suggestion  that  the  employment  of  such 
paid  emissaries  is  essential  to  the  protection 
of  the  poor,  who  else  might  not  become  aware 
of  their  right  to  prosecute  remedies  in  the 
courts  for  wrongs  which  they  may  have  suf- 
fered. The  permission  which  the  law  now 
gives  to  attorneys  to  serve  clients  for  a  con- 
tingent fee  is  sufficiently  well  known  through- 
out the  community  to  enable  any  one,  how- 
ever limited  his  means,  to  secure  adequate 
professional  service  in  the  enforcement  of 
any  meritorious  claim  in  the  courts.  It  is 
not  necessary  for  the  protection  of  the  poor 
to  sanction  the  practice  which,  as  applied 
to  negligence  cases  under  the  name  of  'ambu- 
lance chasing,  has  brought  deserved  discredit 
upon  those  engaged  in  it;  and  in  any  event, 
if  the  views  which  have  been  expressed  are 
correct,  the  law  denounces  the  practice  as 
criminal." 

It  should,  however,  be  stated  in  this  con- 
nection that  in  New  York  they  had  when  this 
opinion  was  written,  a  statute  prohibiting  the 


practice  engaged  in  by  Clarke,  [100]  and  so 
what  was  said  by  the  court  was  in  response 
to  the  argument  that  the  statue  did  not  apply 
to  the  cas^^in  hand.  But,  aside  from  the 
statute,  what  was  said  by  the  court  is  good 
morals  as  well  as  good  sense  and  very  per- 
tinent to  the  case  we  have.  It  is  true  there 
is  no  statute  in  this  state  undertaking  to  reg- 
ulate the  conduct  of  attorneys^  at  law  in 
matters  such  as  here  appear;  but  the  absence 
of  such  a  statute  does  not  take  from  the  courts 
their  inherent  power  to  so  regulate  and  con- 
trol the  professional  conduct  of  officers  of 
the  court  such  as  attorneys  are,  as  to  oblige 
them  to  so  demean  themselves  as  not  to  bring 
reproach  upon  the  profession  to  which  they 
belong.  The  powers  of  the  court  in  this  re- 
spect need  not  be  prescribed  by  statute  before 
they  can  be  exerted  in  the  interest  of  main- 
taining the  honor  and  dignity  of  the  profes- 
sion and  to  prevent  the  incitement  of  litiga- 
tion by  persons  hired  to  stir  it  up. 

In  Com.  V.  Roe,  129  Ky.  650, 112  S.  W.  683, 
19  L.R.A.(N.S.)  413,  it  was  said  upon  this 
point:  "Section  97  of  the  Kentucky  Stat- 
utes provides  that  'No  person  convicted  ol 
treason  or  felony  shall  be  permitted  to  prac- 
tice in  any  court  as  counsel  or  attorney  at 
law.'  But  this  does  not  mean  that  only 
those  who  have  been  convicted  of  felony  or 
treason  may  be  disbarred.  It  would  be  doing 
a  serious  injustice  to  the  intelligence  of  the 
law-making  department  of  the  state  to  hold 
that  such  was  their  intention,  or  to  conclude 
that,  by  the  enactment  of  this  statute,  they 
meant  to  declare  that,  however  flagrant  the 
misconduct  of  an  attorney,  if  it  was  less 
than  a  felony  the  courts  were  powerless  to 
protect  themselves,  the  profession  and  the 
public.  The  statute  points  out  two  of  the 
causes  that  peremptorily  warrant  disbar- 
ment proceedings,  but  it  does  not,  and  was 
not  designed  to,  limit  the  right  to  the  causes 
mentioned.  An  attorney  may  be  guilty  of 
many  offenses,  evidencing  a  want  of  honest 
probity  and  good  moral  character,  that  would 
authorize  the  court  to  disbar  him  independent 
of  the  statute.     .     .     . 

"Courts  independent  of  statutes  have  at 
all  times  possessed  the  inherent  right  to  con- 
trol and  regulate  the  official  conduct  of  their 
officers,  and  to  inflict  upon  them  punishment 
for  official  misconduct.  Attorneys  at  law  are 
officers  of  the  court  and  it  has  always  been 
the  rule  in  this  state  that,  when  the  atten- 
tion of  the  court  in  which  they  practice  was 
called  to  acts  of  professional  misconduct,  it 
had  the  right  to  disbar  them  if  the  facte  of 
the  [101]  case  justifled  the  infliction  of  this 
punishment."  To  the  same  effect  is  Lenihan 
v.  Commonwealth,  166  Ky.  93,  176  S.  W. 
948,  L.R.A.1917B  1132. 

As  to  the  rule  issued  against  Chreste,  based 
on  the  affidavit  of  Moran,  little  need  be  said. 
If  he  was  guilty  of  the  charge  presented  in 
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this  affidavit,  he  of  course  committed  as 
grave  an  offense  as  an  attorney  could  be 
guilty  of. 

For  the  reasons  indicated  the  judgment 
VB  reversed,  with  directions  to  grant  Chreste 
a  new  trial;  the  whole  court  sitting. 


NOTE. 

Solieitatioa  of  Employiiftemt  I17  Attor- 
aey  as  Grotsnd  for  IHsbarmeiit. 

This  note  reviews  the  recent  cases  passing 
on  the  question  whether  the  solicitation  of 
employment  by  an  attorney  is  ground  for 
his  disbarment.  The  earlier  cases  fDre  dis- 
cussed in  the  notes  to  State  v.  Rossman,  17 
Ann.  Gas.  625,  and  Ingersoll  v.  Coal  Greek 
Coal  Go.  119  Am.  St.  Rep.  1003.  For  a  dis- 
cussion of  the  solicitation  of  business  by  an 
tttomey  as  forfeiting  his  right  to  compensa- 
tion therefor  see  the  notes  to  Ingersoll  v. 
Coal  Gr«ek  Coal  Co.  as  reported  in  10  Ann. 
Cas.  829  and  119  Am.  St.  Rep.  1003,  and 
Chreste  v.  Louisville  R.  Go.  Ann.  Cas.  1917C 
867. 

The  reported  case  holds  that  the  employ- 
ment by  an  attorney  of  agents  to  solicit  per- 
sonal injury  business  is  such  professional 
misconduct  as  to  warrant  his  disbarment. 
It  is  also  held  to  be  professional  misconduct 
for  an  attorney  who  knows  of  the  where- 
abouts of  a  witness  desired  in  pending  liti- 
gation to  insist  on  employment  therein  be- 
fore producing  the  witness.  On  a  second 
appeal,  Chreste  v.  Com.  178  Ky.  311,  198  S. 
W.  929,  the  holding  in  the  reported  case 
was  reiterated  and  a  judgment  of  disbar- 
ment entered. 

In  Ex  p.  Finley,  97  S.  G.  37,  81  S.  E.  279, 
wherein  an  attorney  was  disbarred,  the  solic- 
itation of  business  in  an  unprofessional 
manner  was  one  of  the  grounds  on  which  the 
order  was  predicated. 

In  the  case  of  In  re  Lauterbach,  169  App. 
Div.  534,  155  N.  Y.  S.  478,  an  order  of  sus- 
pension was  entered,  it  appearing  that  the 
respondent  solicited  employment  to  represent 
persons  concerned  in  a  congressional  investi- 
gation, stating  falsely  that  he  was  in  close 
touch   with   certain    influential   politicians. 

In  Worthen  v.  SUte,  189  Ala.  395,  66  So. 
686,  it  was  held  to  be  professional  miscon- 
duct for  an  attorney  to  obtain  the  prosecu- 
tion of  claims  against  a  bankrupt  by  agree- 
ing to  vote  for  a  certain  person  for  trustee. 

In  the  case  of  In  re  Gridley,  179  App.  Div. 
621,  167  N.  Y.  S.  107,  it  was  held  to  be 
ground  for  disbarment  for  an  attorney  to 
iolicit  employment  from  the  heirs  of  a  per- 


son long  since  deceased  to  prosecute  further 
a  claim  whose  unfounded  character  had  been 
fully  adjudicated. 

Advertising  for  divorce  business  has  been 
held  to  be  ground  for  disbarment  under  a 
statute  forbidding  such  advertisements.  In 
re  Biaggi  (CaL)  172  Pac.  1130;  In  re  Neu- 
man,  169  App.  Div.  638,  155  N.  Y.  S.  428.  So 
in  the  case  of  In  re  Schnitzer,  33  Nev.  581, 
112  Pac.  848,  33  L.R.A.(N.S.)  941,  an  at- 
torney was  suspended  for  the  circulation  of 
a  booklet  wherein  he  set  forth  the  liberal 
divorce  laws  of  his  jurisdiction  and  his  own 
qualifications  as  a  successful  practitioner. 
In  the  case  of  In  re  Neuman,  supra,  the 
court  said:  "But  even  if  we  should  be  of 
the  opinion  expressed  by  the  ofiicial  referee 
that  the  publication  of  the  advertisement  in 
question  did  not  amount  to  a  crime  under 
section  120  of  the  Penal  Law,  still  the  re- 
spondent in  publishing  that  advertisement 
was  guilty  of  professional  misconduct  which 
cannot  be  allowed  to  pass  unnoticed.  The 
admission  of  attorneys  and  counselors  at 
law  to  practice,  the  censure,  suspension  from 
practice,  and  removal  from  office,  depend,  not 
upon  the  conmiission  of  a  crime,  but  upon 
the  character  of  the  applicant  for  admission 
and  the  method  in  which  the  attorney  and 
counselor  at  law  has  performed  his  duties 
after  his  admission.'  Per  Ingraham,  P.  J., 
in  Matter  of  Rouss,  162  App.  Div.  496,  503, 
147  N.  Y.  S.  713,  718.  For  a  lawyer  to  ad- 
vertise for  business  has  long  been  recognized 
by  the  profession  at  large  as  grossly  undigni- 
fied and  improper,  and  has  been  distinctly 
condemned  by  the  twenty- seventh  canon  of 
the  code  of  ethics  adopted  generally  by  the 
Bar  Associations  of  this  country,  and  specifi- 
cally adopted  by  the  New  York  State  Bar 
Association  on  January  28,  1909.  While 
this  code  has  never  been  incorporated  into 
our  statutes,  it  has  been  so  far  recognized 
by  the  supreme  court  that  a  general  rule  of 
practice  requires  that  a  copy  of  the  code 
shall  be  furnished  to  each  lawyer  upon  his 
admission  to  the  bar.  Not  only  has  the 
respondent  repeatedly  violated  this  rule  of 
ethics,  but  he  has  undertaken  so  cunningly 
to  phrase  his  advertisement  as  to  violate  in 
spirit  and  in  effect,  if  not  in  words,  a  dis- 
tinct statutory  provision  adopted  to  meet 
an  acknowledged  evil." 

In  the  case  of  In  re  Schwarz,  175  App.  Div. 
335,  161  N.  Y.  S.  1079,  an  attorney  was 
censured  for  the  solicitation  of  business  by 
a  system  of  self  laudatory  advertisements 
and  circulars,  the  court  saying  in  conclu- 
sion: "The  bar  generally  are  warned  that 
such  conduct  is  not  to  be  tolerated  and 
repetition  thereof  will  lead  to  disbarment. 
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V. 

BRIHSON. 

MissisBippi  Supreme  Court,  Diyision 

cember  11,  1916. 

112  Mi88.  348  i  73  So.  69. 


Oamlms  -^  Reoovery  Bmok  of  Loises  •» 
Persons  I<iablo. 

Under  Laws  1908,  c.  118,  prohibiting  deal- 
ings in  futures,  and  declaring  such  contracts 
unlawful,  and  by  section  9  providing  that  the 
wife,  etc.,  of  a  person  sustaining  a  loss  in 
future  transactions  may  within  five  years 
recover,  by  suit,  the  amount  so  lost  as  liqui- 
dated damages  from  the  broker,  agent,  or  in- 
termediary negotiating  such  contractions,  a 
bank  and  trust  company  doing  a  regular 
hanking  business,  not  representing  any  bro- 
kers in  futures,  not  receiving  market  quota- 
tions or  taking  orders  for  future  contracts, 
but  merely  loaning  money  to  one  dealing  in. 
futures,  is  not  an  ''agent  or  intermediary," 
and  hence  the  borrower's  wife  cannot  recover 
back  an  alleged  loss. 

[See  note  at  end  of  this  case.] 

8mme. 

Under  Ck)de  1906,  §  2302,  giving  a  right  to 
the  wife,  etc.,  of  any  one  losing  and  paying 
money  at  gaming  or  wagering,  a  right  to 
recover  it,  without  expressly  giving  a  wife 
the  right  to  recover  from  a  bank  money  know- 
ingly lent  or  advanced  for  the  purpose  of  gam- 
bling, and  section  2303,  declaring  "futures" 
unlawful,  and  giving  her  the  right  to  sue 
for  and  recover  money  lost  and  paid  on  fu- 
tures from  the  principal  or  agent  knowingly 
receiving  the  money  on  such  illegal  trans- 
actions, the  wife  of  one  dealing  in  cotton 
futures  directly  with  brokers  in  another 
state  cannot  recover  money  lent  or  advanced 
by  a  bank,  with  knowledge  of  the  borrower's 
dealings,  and  never  repaid,  except  by  renewals 
forming  a  part  of  the  consideration  of  a  note 
secured  by  the  mortgage  of  her  homestead  and 
other  property. 

[See  note  at  end  of  this  case.] 

Securities  GiTon  in  Gmmins  Considerm- 
tion  —  Cancellation. 

Under  Code  1906,  §  2300,  rendering  abso- 
lutely void  and  unenforceable  any  contract 
for  the  reimbursing  or  repayment  of  any 
money  knowmgly  lent  or  advanced  for  the 
purpose  of  gambling,  and  section  2301,  pro- 
viding that  any  mortgage  or  conveyance  of 
any  real  estate  to  satisfy  or  secure  money 
loaned  or  advanced  for  such  purpose  shall 
vest  in  the  wife  and  children  of  the  mortgagor 
the  whole  title  of  the  mortgagor  as  though  he 
had  died  intestate,  the  wife  of  one  to  whom 
defendant  bank  knowingly  lent  .or  advanced 
money  for  use  in  dealing  in  cotton  futures, 
unpaid  except  by  renewals  forming  a  part  of 
the  consideration  for  a  note  secured  by  a  mort- 
gage executed  by  herself  and  husband,  includ- 
ing their  homestead  and  her  separate  prop- 


erty, ifl  entitled  to  have  the  mortgage  can- 
celed, whereupon  the  property  would  imme- 
diately vest  in  herself  and  children,  if  any. 

Pnrohase  of  ''Futures"  as  Gaming. 

In  such  case  it  was  immaterial  that  the 
borrower  had  the  right  to  buy  cotton  futures 
by  mail  or  wire  directly  from  brokers  in  an- 
other state,  since  it  is  the  policy  of  the  law 
to  prohibit  gambling  of  any  kind  and  char- 
acter. 

Same. 

A  contract  for  the  purchase  and  delivery 
of  a  commodity  in  the  future,  and  for  the 
payment  of  the  difference  in  price  arising  out 
of  the  rise  and  fall  in  the  market  above  or 
below  the  contract  price,  is  a  ''wager"  on  the 
future  price  of  the  commodity,  and  is  there- 
fore void,  when  the  real  intent  of  the  parties 
is  simply  to  speculate  on  the  rise  and  fall 
of  prices,  and  the  goods  are  really  not  to  be 
delivered. 

Appeal  from  Chancery  Court,  Lincoln 
county:    Gbioe,  Chancellor. 

Action  by  Mrs.  AUie  V.  Brinson,  plaintiff, 
against  Louis  Cohn  et  al.,  defendants.  From 
judgment  rendered,  all  parties  appeaL     Bs- 

VEB9ED. 

[350]  Appellee  was  complainant  in  the 
court  below,  and  appellants  defendants.  The 
opinion  states  the  facts.  The  laws  quoted  in 
the  opinion  contain  the  following  provisions. 

Sections  2301,  2302,  and  2303,  Code  of  1906, 
are  as  follows: 

2301.  Any  sale,  mortgage,  transfer,  or  con- 
veyance of  any  estate,  real  or  personal,  to  any 
person  or  to  another  for  his  use  or  benefit, 
or  in  any  manner  to  satisfy  or  secure  money 
or  other  thing  won,  or  any  part  thereof,  or 
to  secure  or  satisfy  any  money  or  other  thing 
lent  or  advanced  on  any  consideration,  foun- 
dation, or  purpose  mentioned  in  the  last  sec- 
tion, or  any  part  thereof,  shall  inure  to  and 
vest  in  the  wife  and  children  of  said  mort- 
gager, seller,  vendor  bargainor,  or  lessor,  the 
whole  estate,  title,  and  interest  of  such  per- 
son sold,  mortgaged,  bargained,  transferred, 
or  conveyed,  as  though  such  person  had  died 
intestate.  And  the  parties  to  any  action 
founded  on  any  contract  or  transaction  with- 
in this  chapter,  shall  be  compelled  to  answer 
any  bill  of  discovery  touching  the  same. 

2302.  If  any  person,  by  playing  at  any 
game  whatever,  or  by  betting  on  the  sides  or 
hands  of  such  as  do  play  [351  ]  at  any  game, 
or  by  betting  on  any  horse-race  or  cock-fight, 
or  at  any  other  sport  or  pastime,  or  by  any 
wager  whatever,  shall  lose  any  money,  prop- 
erty, or  other  valuable  thing,  real  or  personal, 
and  shall  pay  or  deliver  the  same  or  any  part 
thereof,  the  person  so  losing  and  paying  or 
delivering  the  same,  or  his  wife  or  children, 
may  sue  for  and  recover  such  money,  prop- 
erty, or  other  valuable  thing  so  lost  and  paid 
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•or  deHvered,  or  any  part  thereof,  from  the 
person  knowingly  reoelving  the  same,  with 

«08tS, 

2308.  A  contract  for  the  purchase  or  sale 
■oi  a  commodity  of  any  kind,  to  be  delivered 
«t  a  future  date,  the  parties  not  intending 
that  the  commodity  is  to  be  actually  deliv- 
ered in  kind  and  the  price  paid,  shall  not  be 
enforced  by  any  court;  nor  shall  any  con 
tract  of  any  kind  commonly  called  ''futures 
be  enforced,  nor  shall  a  contract  in  this  sec- 
tion mentioned  be  a  valid  consideration,  in 
whole  or  in  part,  for  any  promise  or  under- 
taking and  any  person  who  shall  make  any 
such  contract  and  by  reason  thereof  lose 
any  m<mey,  property  or  other  valuable  thing, 
real  or  personal,  and  shall  pay  or  deliver 
the  same  or  any  part  thereof,  may,  or  his 
wijfe  or  children  may  sue  for  and  recover  such 
money,  property  or  other  valuable  thing  so 
lost  and  paid  or  delivered,  or  any  part  there- 
of, from  the  person  knowingly  receiving  the 
same,  either  for  himself  or  as  agent  for  an- 
other, together  with  all  costs  of  suit. 

Section  9  of  chapter  118  of  the  Laws  of 
1908  is  as  follows: 

Sec.  9.  That  the  parents  or  parent,  wife, 
child  or  children,  executor  or  admin istratoi' 
of  the  person  sustaining  a  loss,  .  .  .  may, 
within  .five  years  from  the  date  such  loss 
was  sustained,  recover  by  suit  in  the  circuit 
court  or  chancery  court,  the  amount  so  lost, 
by  the  person  making  such  contract,  which 
sum  shall  be  considered  as  liquidated  dam- 
ages to  the  person  suing  therefor,  from  the 
broker,  agent  or  intermediary  who  negotiated 
such  transaction. 

[352]  This  suit  originated  in  the  chancery 
court  of  Lincoln  county  by  a  bill  in  equity 
filed  by  Mrs.  Allie  V.  Brinson,  appellee  and 
wife  of  T.  H.  Brinson,  to  recover  from  the 
Commercial  Bank  &  Trust  Company  certain 
sums  of  money  alleged  to  have  been  lost  by 
the  husband  of  complainant  in  gambling  on 
cotton  futures,  and  to  cancel  a  certain  mort- 
gage executed  by  Mr.  and  Mrs.  Brinson  to  the 
bank  as  security  for  the  balance  of  an  in- 
debtedness of  one  thousand  seven  hundred 
seventy-four  dollars  and  ninety-foiur  cents  due 
by  the  husband  to  the  bank.  Appellants  are 
the  assignees  and  receivers  of  the  Commer- 
cial Bank  &  TTust  Company.  The  mortgage 
in  question  was  given  December  18,  1913,  in 
renewal  of  a  prior  mortgage  securing  a  larger 
indebtedness,  upon  which  large  payments  had 
been  made,  and  embraced  in  the  mortgage  is 
the  homestead  of  Mr.  Brinson,  title  to  which 
is  in  his  name,  and  also  a  certain  parcel  of 
real  estate  standing  in  the  name  of  Mrs. 
Brinson.  The  bill  alleges  that  the  said  bank 
knowingly  lent  or  advanced  Mr.  Brinson  large 
•nms  of  money  at  difiTerent  times  to  buy  cot- 
ton futures  and  to  provide  the  necessary 
margins  <m  his  investments  upon  the  cotton 


exchange  of  New  Orleans,  La.;  that  the  in- 
debtedness secured  by  the  mortgage  sought 
to  be  cancelled  was  founded  upon  an  illegal 
consideration;  that  the  contracts  for  the  re- 
payment of  the  money  were  >oid  at  law  and 
in  equity;  and  the  mortgage  in  question 
should  be  canceled.  The  bill  claims  a  right 
also  to  recover  the  aggregate  sum  of  four 
thousand  six  hundred  dollars  alleged  to  have 
been  lost  by  the  husband  in  gambling  on  cot- 
ton futures  through  the  said  Bank  &  Trust 
Company.  Answer  was  filed  by  ieippellants, 
and  the  cause  heard  on  bill,  answer,  and  oral 
testimony.  The  special  chancellor  who  heard 
the  case  permitted  the  complainant  to  re- 
cover the  aggregate  sum  of  two  thousand  two 
hundred  and  fifty-one  dollars  and  twenty 
cents,  which  he  found  to  have  been  paid  by 
Mr.  Brinson  to  the  Bank  &  Trust  Company 
on  gambling  transactions;  but  the  chancellor 
declined  to  grant  [353]  the  full  relief  prayed 
for,  and  declined  to  cancel  the  mortgage. 
From  this  final  decree  appellants,  as  the  de- 
fendants in  the  court  below,  prosecute  a  di- 
rect appeal,  and  appellee  prosecutes  a  cross- 
appeal.  * 

It  is  the  contention  of  appellants  that  com- 
plainant was  not  entitled  to  recover  anything 
under  the  facte  of  this  record,  while  appellee, 
as  cross-appellant,  predicates  her  right  to 
relief  in  this  court  on  the  alleged  error  of 
the  chancellor  in  declining  to  cancel  the 
mortgage,  under  the  authority  and  in  pur- 
suance of  the  provisions  of  section  2301,  Code 
of  1906.  The  record  is  voluminous,  and  for 
a  full  understanding  of  the  opinion  a  sum- 
mary of  the  facts  is  unnecessary.  Appellant 
seems  to  rely  upon  the  Code  sections,  chapter 
50,  Code  of  1906,  on  gambling  contracts,  as 
well  as  chapter  118,  Laws  of  1908,  being  an 
act  to  prohibit  dealing  in  "futures"  and  to 
suppress  ''bucket  shops.' 


» 


JET.  (}a$80dy  and  J,  TT.  Caaaedy  for  appel- 
lants. 

Q.  Wood  Magee,  Brennan  d  Boothe  and 
W.  0.  Wells  for  appellee. 

Stevens,  J. — ^The  testimony  in  this  case 
establishes  beyond  doubt  that  T.  H.  Brinson, 
the  husband  of  appellee,  was  a  regular  cus- 
tomer of  the  Commercial  Bank  &  Trust  Com- 
pany, with  whom  Brinson  carried  an  account, 
and  from  whom  he  borrowed  sums  of  money 
from  time  to  time.  The  bank  was  doing  a 
regular  banking  business,  and  was  in  no  sense 
operating  a  bucket  shop,  contrary  to  any  of 
the  provisions  of,  chapter  IIS  of  the  Laws  of 
1908.  The  bank  did  not  represent  any  cotton 
brokers  of  New  Orleans  with  whom  Mr.  Brin- 
son did  business;  it  did  not  receive  the  mar- 
ket quotations  and  take  orders  for  future  con- 
tracts; it  had  no  private  wire  over  which  to 
receive  quotations  and  to  submit  orders;  it. 
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in  shorty  was  not  the  agent  or  intermediary 
through  whom  Mr.  [354]  Brinson  did  a  gam- 
bling business.  The  provisions  of  chapter 
118,  Laws  of  1908,  therefore,  do  hot  apply  in 
this  case,  and  the  right  of  the  wife  to  re- 
cover alleged  back  losses  cannot  be  based  upon 
the  statute  of  1908. 

Looking  to  the  Code  sections,  it  will  be  ob- 
served that  sections  2302  and  2303  are  the 
only  other  statutes  granting  to  the  wife  or 
children  the  right  to  sue  for  and  recover 
money  lost  of  paid  on  gambling  transactions. 
Under  the  express  provisions  of  section  2302, 
no  right  of  action  is  given  a  wife  to  recover 
from  a  bank  money  knowingly  lent  or  ad- 
vanced for  the  purpose  of  gambling.  The 
right  accorded  to  the  wife  under  section  2303 
of  the  Code  is  the  right  to  sue  for  and  re- 
cover money  lost  and  paid  on  "futures"  from 
the  principal  or  agent  knowingly  receiving  the 
money  on  such  illegal  transactions.  This  sec- 
tion is  designed  to  afford  a  remedy  against 
the  principal  or  agent  handling  the  future 
contracts.  Li  the  instant  case  Mr.  Brinson 
did  business  directly  with  J.  M.  Harrison  A 
Co.  and  Moyse  &  Holmes,  cotton  brokers  and 
dealers  in  futures  in  New  Orleans,  La.  The 
chancellor  found  as  a  matter  of  fact  that  the 
bank  had  knowledge  that  Brinson  was  bor- 
rowing money  for  the  express  purpose  of 
gambling  in  futures,  and  the  proof  abundant- 
ly justifies  this  conclusion.  The  bank  knew 
full  well  the  purpose  which  induced  Brinson 
to  apply  for  accommodations,  and  it  did  not 
hestitate  to  supply  Mr.  Brinson  the  needed 
capital  for  gambling  purposes,  lending  him 
various  sums  of  money,  and  taking  his  de- 
mand notes  therefor.  The  proof  shows,  fur- 
ther, that  the  material  portion  of  the  money 
originally  advanced  for  this  purpose  was 
never  in  fact  repaid,  but  by  a  series  of  re- 
newals went  into  and  formed  a  part  of  the 
consideration  of  a  note  for  one  thousand 
seven  hundred  seventy-four  dollars  and  nine- 
ty-four cents  secured  by  the  mortgage  in  ques- 
tion. It  is  true  that  Brinson  discounted  some 
vendor's  lien  notes  and  obtained  other  ac- 
commodations on  perfectly  legitimate  trans- 
actions. It  is  also  true  that  large  payments 
were  made  by  Brinson  [365]  from  time  to 
time  toward  the  reduction  of  his  line  of  in- 
debtedness at  the  bank.  Some  of  the  money 
repaid  the  bank  appears  to  have  been  won  on 
gambling  transactions.  Tlio  chancellor  al- 
lowed a  recovery  for  various  payments  which 
Brinson  made  the  bank  at  different  times,  and 
evidently  upon  the  theory  that  these  pay- 
ments represent  losses  sustained  by  Brinson 
in  playing  the  cotton  market.  The  right  to 
recover  these  sums  must  be  based  upon  the 
express  provisions  of  some  statute.  In  our 
judgment  the  chancellor  erred  in  awarding 
the  complainant  a  decree  for  these  sums  of 
money.    It  might  be  observed,  in  passing,  that 


the  contracts  entered  into  by  ]^.  Brinson  in 
buying  or  selling  cotton  on  the  future  mar- 
ket were  entered  into  at  New  Orleans,  La,« 
til  rough  brokers  doing  an  established  busi- 
ness at  that  place,  and  the  contracts  appear 
to  be  valid  under  the  laws  of  Louisiana.  The 
bank  did  not  make  these  contracts  for  Brin- 
son, and  in  no  wise  represented  him  in  nego- 
tiating for  or  concluding  any  of  his  trades. 

This  brings  us  to  a  consideration  of  the 
complainant's  rights  under  sections  ^00  and 
2301  of  the  Code.  The  first  of  these  sections 
(2300)  renders  absolutely  void  and  unen- 
forceable any  contract  "for  the  reimbursing 
or  repaying  any  money  knowingly  lent  or  ad- 
vanced for  the  purpose  of  .  .  .  gambling, 
or  to  be  wagered  on  any  game,  play,  horse- 
race, cock-fight,  or  on  any  sport,  amusement, 
pastime,  or  wager."  This  statute  is  about*as 
drastic  and  far-reaching  as  language  can 
make  it.  If  we  give  to  the  words  employed 
by  the  legislature  their  natural  meaning,  then 
the  loans  made  by  the  bank  to  Mr.  Brinson 
for  the  purpose  of  buying  cotton  futures 
could  not  be  recovered  at  the  suit  of  the  bank, 
and  the  notes  evidencing  such  loans  are  "ut- 
terly void."  The  doors  of  the  court  would 
be  closed  to  both  parties  to  such  transaction. 
Such  of  these  loans  as  have  been  repaid  by 
Brinson  are  closed  transactions,  and.  neither 
this  section  nor  any  subsequent  section  of 
the  Code  undertakes  to  grant  to  the  wife 
the  right  to  recover  upon  any  such  past 
[356]  transaction.  But  the  money  which  has 
not  been  repaid  represents  an  illegal  con- 
sideration, and  if  any  part  of  such  considera- 
tion is  embraced  in  the  mortgage  here  sought 
to  be  canceled,  then  complainant  as  the  wife 
of  the  mortgagor  has,  under  the  express  pro- 
visions of  section  2301,  the  right  to  claim 
a  forfeiture  or  cancellation  of  the  mortgage. 
This  section  (2301)  expressly  and  clearly 
provides  that  any  mortgage,  transfer,  or  con- 
veyance given  to  secure  or  satisfy  any  money 
"loaned  or  advanced"  for  any  "purpose  men- 
tioned in  the  last  section,  or  any  part  thereof, 
shall  inure  to  and  vest  in  the  wife  and  chil- 
dren of  said  mortgagor,  .  .  .  the  whole 
estate,  title,  and  interest  of  such  person." 
If  further  provides  that  the  interest  or  es- 
tate of  the  mortgagor  shall  vest  in  the  wife 
and  children  "as  though  such  person  had  died 
intestate."  This  secticm  is  likewise  very 
drastic  and  severe,  but,  as  stated  by  Whit- 
field, C.J.,  in  Virden  v.  Murphy,  78  Miss.  616, 
28  So.  861,  a  case  growing  out  of  a  bucket 
shop  business,  "We  sit  to  administer  the  law 
as  written,  unswayed  by  sympathy."  We 
think  a  material  portion  of  the  indebtedness 
representing  money  loaned  for  gambling  pur- 
poses was  renewed  from  time  to  time,  and 
was  carried  forward  in  the  present  indebted- 
ness secured  by  the  mortgage  executed  by 
Mr.  and  Mrs.  Brinson  upon  their  homestead, 


COHK  y.  BRINSON. 

lit  Mi88,  S48. 


137 


and  the  illegal  part  of  this  indebtedness,  like 
the  fly  in  the  ointment,  taints  the  whole  mass 
of  indebtedness  secured,  and  the  interest  of 
the  mortgagor  by  force  of  the  statute  inures 
to  the  wife  and  children  of  Mr.  Brinson,  just 
as  if  he  "had  died  intestate."  It  would  be 
idle  here  to  speculate  just  to.what  extent  this 
statute  does  operate.  The  rights  of  Mr.  and 
Mrs.  Brinson,  as  between  themselves,  aire  not 
involved  in  the  present  case.  Whatever  right 
or  interest  Brinson  attempted  to  convey  to 
the  bank  by  the  mortgage  inures  to  his  wife 
and  children;  so  far  as  this  mortgage  is  con- 
cerned, Mr.  Brinson  is  dead.  It  may  be  that 
the  husband  may  experience  some  interest,  as 
well  as  indulge  in  somewhat  serious  reflec- 
tions, [357]  in  standing  by  and  witnessing 
the  devolution  of  his  estate  upon  his  wife  and 
children,  and  seeing  the  court  regard  him 
dead.  But  forfeitures  follow  the  gambler — 
forfeitures  of  property,  friends,  good  health, 
and  reputation.  The  design  of  the  statute 
in  question  is  to  prevent  this  forfeiture  from 
falling  upon  the  innocent  wife  and  children. 
Prior  to  the  enactment  of  this  statute  it  was 
a  matter  of  common  observation  that  losses 
sustained  by  the  gambling  husband  frequently 
took  away  the  shelter  of  the  family  home  and 
left  the  wife  and  children  without  food  or 
raiment.  The  design  of  the  statute  is  to 
save  to  the  innocent  members  of  the  family 
the  community  or  family  property  wrongfully 
pledged  as  security  for  gambling  transactions. 
The  law  denies  the  right  of  the  money  lender 
to  furnish  capital  for  unlawful  business. 
The  money  changers  have  no  more  right  to 
divert  and  prostitute  the  lawful  capital  of 
the  country  for  stich  illegal  purposes  than 
has  the  individual  the  right  to  furnish  the 
necessary  firearms  with  which  to  commit 
murder.  Money  so  loaned  cannot  be  recov- 
ered, and  the  property  of  the  husband,  pledged 
to  secure  such  money,  immediately  inures  to 
and  vests  in  the  wife  and  children. 

It  is  contended  that  Mr.  Brinson  had  the 
right  to  buy  cotton  future  by  mail  or  wire, 
as  long  as  these  contracts  were  consummated 
in  Louisiana,  and  that  money  loaned  for  in- 
vestment beyond  the  state  would  not  come 
within  the  condemnation  of  the  statute.  We 
cannot  so  hold.  As  stated  by  McLean,  J.,  in 
the  opinion  in  Ascher  v.  Moyse,  101  Miss.  36, 
on  page  53,  67  So.  299,  on  page  304 : 

''It  is  true  that  an  act  of  the  legislature 
can  l^ve  no  extraterritorial  force,  and  there- 
fore can  neither  make  unlawful  a  contract 
entered  into  upon  the  soil  of  another  state, 
aor  subject  a  party  thereto  to  punishment, 
yet  at  the  same  time,  in  view  of  the  well-set- 
tl^  public  policy  of  this  state,  in  contempla- 
tion of  the  growing  and  increasing  evils  of 
the  traffic,  both  financial  and  moral,  [358]  it 
is  unthinkable  to  believe  that  the  legislature 
intended  that  the  courts  of  this  state  should 


be  thrown  wide  open,  wherein  the  contracting 
parties  should  be  given  redress  for  the  en- 
forcement of  such  contracts  when  made  out- 
side of  this  state.  There  surely  has  been  no 
change  in  the  public  policy  upon  this  question, 
and  certainly  no  developments  in  recent  years 
which  in  the  least  commends  this  class  or 
kind  of  dealing  to  the  encouragement  of 
either  legislative  or  judicial  bodies." 

It  is  settled  law  that  the  contract  for  the 
purpose  and  delivery  of  a  commodity  in  the 
future  and  for  the  payment  of  the  difference 
in  prices  arising  out  of  the  rise  and  f^ll  in 
the  market  above  or  below  the  contract  price 
is  a  wager  on  the  future  price  of  the  com- 
modity, and  is  for  that  reason  void  when  the 
real  intent  of  the  parties  is  simply  to  specu- 
late on  the  rise  and  fall  of  prices,  and  tlie 
goods  are  really  not  to  be  delivered.  The 
proof  in  this  case  is  undisputed  that  Mr. 
Brinson  was  simply  dealing  in«cotton  futures 
in  the  ordinary  sense  of  that  phrase,  and  had 
no  intention  in  the  world  to  deliver  any  cot- 
top.  He  was  wagering  or  speculating  on  the 
rise  or  fall  of  the  cotton  market,  and  using 
his  money  expressly  and  avowedly  for  that 
purpose.  The  bank  was  fully  cognizant  of 
this  purpose-  The  testimony  of  the  cashier 
himself  is  conclusive  against  the  bank  on  this 
point.  It  may  be  conceded  that  by  the  ex- 
press provisions  of  chapter  118,  Laws  of  1908, 
none  of  the  provisions  of  that  act  would  ap- 
ply to  transactions  by  mail  or  wire  between 
persons  in  this  state  and  persons  outside  of 
this  state,  where  neither  is  represented  by  a 
broker,  agent,  attorney,  or  intermediary  in 
the  transaction;  but,  while  the  provisions  of 
the  act  of  1908  would  not  apply,  the  loaning 
of  money  for  this  purpose  is  condemned  by 
section  2300  of  the  Code.  This  money  is 
loaned  by  a  Mississippi  bank  to  a  citizen  of 
Mississippi,  and  the  notes  evidencing  the  loan 
are  executed  in  Mississippi.  It  is  immate]:ial 
that  the  money  is  to  be  wagered  beyond  the 
confines  of  the  state.  It  is  the  policy  of 
our  [359]  state  to  discourage  speculation  in 
futiures  and  prohibit  gambling  of  any  kind  or 
character.  The  temptations  and  the  curse 
of  these  unlawful  speculations  have  been  fully 
ccmmented  upon  in  previous  decisions  of  our 
court.  Unfortunately  the  evil  has  not  yet 
been  fully  suppressed.  The  curse  is  still 
blighting  many  an  innocent  home,  and  bring- 
ing to  the  innocent  members  of  the  family 
tears  of  sorrow  and  despair.  That  the  buy- 
ing of  cotton  futures  is  a  wager  has  been  ex- 
pressly decided  by  our  court  in  Clay  v.  Allen, 
63  Miss.  426;  Campbell  v.  New  Orleans  Nat. 
Bank,  74  Mass.  526,  21  So.  400,  23  So.  25; 
Gray  v.  Robinson,  95  Miss.  1,  48  So.  226,  and 
Ascher  v.  Moyse,  supra. 

It  is  not  our  purpose  to  disturb  the  find- 
ings of  the  chancellor  on  the  facts.  He  gave, 
however,  the  wrong  relief.     He  should  have 
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denied  a  recoveiy  of  the  money  paid  the  bank^ 
but  should  have  canceled  the  mortgage.  It 
follows  that  the  decree  of  the  court  below 
should  be  reversed,  both  on  direct  and  cross 
appeal.  The  final  decree  awarding  a  momen- 
tary judgment  in  favor  of  the  complainant 
will  be  reversed  and  vacated,  and  a  decree 
entered  here  canceling  the  mortgage.  The 
decree  of  the  lower  court,  taxing  appellants 
with  the  cost  in  that  court,  should  not  be 
disturbed;  but  the  cost  of  this  appeal  should 
bo  borne  equally  by  both  appellants  and  cross- 
appellant. 
ReVersed  on  direct  and  cross  appeaL 


NOTE. 

Froat  Whom  Reeovery  May  Be  Had  of 
BConej  Lost  in  OamlAS* 

In  General,  138. 

Person  Participating  in  Play,  138. 

Principal  or  Agent,  139. 

Proprietor  of  Gambling  Room  or  Device,  140. 

Owner  of  Premises,  142. 


Jn  Oeneralm 

Statutes  in  a  number  of  jurisdictions  pro- 
vide that  a  person  who  loses  money  in  gam- 
ing may  recover  the  same  from  the  winner. 
See  12  R.  C.  L.  tit.  Gaming,  p.  763.  As  a 
general  rule  no  recovery  can  be  had  under 
such  a  statute  except  from  the  person  who 
actually  wins  and  receives  the  money  so  lost 
or  a  person  who  is  in  privity  with  him  with 
respect  to  the  gaming  transaction.  See  the 
cases  cited  throughout  this  note. 

Thus  in  Nicholson  v.  Alvey,  150  Ky.  343, 
150  S.  W.  364,  it  was  held  that  a  telegraph 
company  furnishing  telegrapliio  service  to  a 
pool  room  was  not  liable  for  money  lost  there- 
in. 

So  it  has  been  held  that  the  owner  of  prop- 
erty lost  in  gaming  is  not  entitled  to  recover 
it  from  a  third  person  who  has  purchased  it 
from  the  winner.  Nelson  v.  Waters,  18  Ark. 
570;  Rumping  v.  Arkansas  Nat.  Bank,  121 
Ark.  202,  180  S.  W.  749.  However,  in  Revier 
V.  Hill,  1  Sneed  (Tenn.)  405,  the  court  held 
that  the  loser  of  a  promissory  note  could 
recover  it  from  a  transferee  with  notice,  say- 
ing: ''These  notes  and  securities  were  won 
from  plaintiff  by  Thomas  Holcombe  in  an  un- 
lawful game  of  cards.  They  were  assigned 
by  the  plaintiff  to  Holcombe,  and  by  him  to 
the  defendant,  who  had  full  knowledge  that 
they  had  been  won  at  said  unlawful  game; 
and  they  were  taken  by  him  to  secure  an 
existing  debt.  His  honor,  the  circuit  judge, 
instructed  the  jury  that  the  action  could  not 
be  maintained,  as  the  defendant  wae  not  the 
winner  of  the  notes.    In  this  we  think  there 


is  error.  It  is  true,  that  the  Act  of  1799» 
ch.  8,  §  4,  provides  in  terms  for  an  action 
against  the  winner  to  recover  money  or  goods 
lost  at  play.  But  if  he  deliver  the  money  or 
goods  to  another,  who  has  notice  of  the  defect 
in  his  title,  such  person  stands  in  the  place 
of  the  winner,  and  can  have  no  better  title. 
This  is  true  in  other  cases  where  an  assignee 
or  purchaser  has  notice  of  a  defective  title. 
He  holds  subject  to  the  claim  of  the  rightful 
owner.  In  a  case  like  this  the  rule  applies 
with  peculiar  force,  as  a  different  construction 
would,  in  a  great  measure,  defeat  the  object 
and  policy  of  the  law." 

In  Gibb  v.  Dominy,  154  111.  App.  74,  it  waa 
held  that  a  person  who  gave  a  check  for  his 
losses,  which  was  cashed  by  the  bank  with 
knowledge  of  the  consideration  for  which  it 
was  given,  could  not  recover  the  amount  from 
the  bank.  In  that  case  the  court  said:  ''In 
our  judgment,  the  bank  was  not  the  winner 
of  what  appellant  lost.  The  winner  was  the 
keeper  of  the  bucket  shop  with  whom  the 
transaction  was  conducted.  When  there  waa 
a  loss  and  appellant  drew  his  check  therefor 
to  the  bucket  shop  keeper  and  the  bucket 
shop  keeper  cashed  it  at  the  bank,  then  ap- 
pellant has  lost  and  the  bucket  shop  keeper 
had  won  that  amount  of  money,  and  a  cause 
of  action  arose  in  favor  of  appellant  against 
the  bucket  shop  keeper  to  recover  that  sum. 
We  think  it  would  be  a  dangerous  doctrine  to 
hold  that  a  banker  is  bound  to  consider  the 
purpose  for  which  a  check  is  drawn  by  one  of 
his  depositors  against  his  account  in  the 
bank,  and  to  refuse  to  pay  it  if  the  banker 
should  be  of  opinion  that  the  depositor  ia 
thereby  paying  a  gambling  debt." 

So  in  the  reported  case  a  bank  lendin^^ 
money  to  a  husband  is  held  not  to  Jbe  liable  to 
hif-  wife  for  his  losses  in  "bucket  shop*'  deal- 
ings, though  it  had  knowledge  that  he  was 
engaged  in  such  dealings. 

But  in  Murray  v.  Aull,  47  Colo.  542,  107 
Pac.  1068,  1120,  it  appeared  that  a  wife 
deposited  money  in  a  bank  in  the  name  of 
her  husband.  The  husband  gave  a  check  on 
the  account  in  payment  of  a  gambling  loss, 
and  a  third  person,  with  knowledge  of  the 
facts,  took  the  check  to  the  bank,  had  it 
cashed,  and  gave  the  proceeds  to  the  winner. 
It  was  held  that  the  third  person  was  liable 
to  the  wife. 

Person  ParHotpaHng  in  Ploy. , 

Where  several  persons  participate  in  gam- 
blinsr,  each  playing  for  himself  independently 
of  the  others,  a  person  losing  is  not  entitled 
to  recover  the  amount  of  his  loss  except  from 
the  winner.  Marine,  etc  Ins.  Bank  v.  Megar, 
Dud.  (Ga.)  83;  Laytham  ▼.  Agnew,  70  Mo. 
48. 

But  it  is  usually  held  that  either  of  the 
joint  winners  of  a  wager  is  liable  to  the  loser. 
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See  the  note  to  Motlow  ▼.  Johnson,  145  Ala, 
373,  8  Ann.  Cae.  188,  39  So.  710.  On  the 
same  principle  if  seyeral  players  confederate 
against  another,  and  one  of  their  number 
wins  from  him,  all  are  liable,  batman  ▼, 
Cook,  120  ni.  App.  203;  Preston  ▼.  Hutchin- 
son, 29  Vt.  144.  See  also  Dunn  v.  Bell,  85 
Tenn.  681,  4  S.  W.  41.  In  Preston  ▼.  Hutch- 
inson, supra,  it  was  said :  "It.  does  not  seem 
to  be  of  any  importance  that  all  should  have 
participated  in  the  game.  If  they  were  con- 
federates and  laboring  to  a  common  end, 
this  will  be  sufficient  to  create  the  liability, 
the  same  as  in  cases  of  conspiracy.  The  anal- 
ogy of  a  commercial  partnership  seems  to 
bd  a  very  imperfect  one  to  illustrate  the 
transaction.  That  of  a  band  of  pirates  or 
robbers,  is  perhaps  more  in  point,  especially- 
if  we  conceive  a  portion  of  the  band  to  enter 
into  a  conspiracy  to  plunder  one  of  their 
fellows.  Although  that  would  be  a  violation 
of  the  rules  of  such  organizations,  the  law 
will  not  aid  the  suffering  victim.  But  if  a 
similar  statute  to  the  present  existed  in  such 
a  case  for  the  relief  of  the  loser,  it  would 
bo  a  remarkable  defense  to  say  that  each  was 
only  liable  for  the  portion  of  the  booty  ob- 
tained by  himself." 

It  has  been  held  that  where  several  play 
together  lie  who  at  the  end  of  the  sitting  is 
the  winner  is  liable  to  a  loser  though  he  did 
not  win  directly  from  him.  Crooks  v.  Mc- 
Mabon,  48  Mo.  App.  48,  wherein  it  was  said: 
'The  case  presents  this  question:  When  A, 
B  and  C  engage  in  a  game  of  poker  and  B 
wins  A's  money,  and  afterwards,  in  the  same 
game,  all  three  remaining  in  the  game,  C 
wins  it  from  B,  can  A  recover  from  C,  or  is 
his  action  against  B,  the  party  to  whom 
his  money  first  passed?  Our  conclusion  is 
that  he  may  maintain  the  action  against  0. 
It  must  be  presumed  that  when  the  parties 
entered  into  the  game,  they  understood  that 
the  money  bet  would  change  back  and  forth 
from  one  to  the  other,  and  that  he  who  finally 
came  out  loser  would  be  the  loser  at  the 
hands  of  him  who  came  out  winner.  The 
money  finally  lost  by  the  loser  is  in  the 
hands  of  those  who  are  winners  at  the  close 
of  the  game  and  against  these  the  loser  has 
a  separate  action  for  whatever  sum  they 
have  respectively  won."  See  also  Zellers  v. 
White,  208  HI.  518,  70  N.  E.  669,  100  Am. 
St  Rep.  243. 

JPrindpal  or  Agent, 

Where  a  person  engages  in  gaming  as  the 
agent  of  another,  principal  and  agent  are 
jointly  and  severally  liable  to  the  loser. 
Lilienthal    v.    Carpenter,    148    Ky.    60,    146 

aw.  2. 

Thus  a  principal  is  liable  for  money  won  by 
an  agent  who  engages  in  gaming  for  the  prin- 
cipal.   Zellers  v.  White,  208  111.  618,  70  N.  E. 


660,  100  Am.  St.  Bep.  243,  agirmmg  106  HL 
App.  183;  Grover  v.  Morris,  73  N.  Y.  473; 
Lear  v.  McMillen,  17  Ohio  St.  464;  McGrew 
V.  City  Produce  Exch.  85  Tenn.  672,  4  S.  W. 
38,  4  Am.  St.  Rep.  771.  In  Zeller  v.  White, 
supra,  the  court  said :  ''It  is  first  urged  that 
ar*  Zellers,  in  person,  did  not  play  in  the  game 
there  can  be  no  recovery  from  him.  We 
think  this  too  narrow  a  construction  of  the 
statute.  It  appears  from  the  evidence  that 
in  his  gambling  room  roulette  was  also 
played.  If  the  position  of  dounsel  be  correct 
and  Zellers  employed  an  insolvent  individual 
to  operate  the  wheel  for  him,  as  a  result  of 
which  the  wheel  or  the  operator  won  the 
money  of  the  player  for  Zellers  aa  the  pro- 
prietor, the  player  would  be  unable  to  recover 
from  the  winner.  The  proposition  carries 
with  it  its  own  answer.  What  Zellers  did 
by  another  in  this  instance  he  did  by  himself, 
and  he  is  responsible  for  the  money  won  for 
him  by  such  other.  Plaintiff  could  sue  the 
agent  or  the  principal,  at  his  election." 

So  in  Grover  v.  Morris,  73  N.  Y.  473,  it 
was  said:  "The  further  point  is  taken  that 
an  action  under  the  statute  can  only  be 
maintained  against  the  actual  seller  and 
vendor  of  the  tickets,  and  that  where  the  sale 
is  made  through  an  agent,  who  receives  the 
purchase  money,  the  principal  is  not  liable, 
although  the  agent  accounted  to  him  and  he 
accepted  and  retained  the  fruits  of  the  busi- 
ness. This  point  is  not  tenable.  The  section 
does  not  in  terms  declare  against  whom  the 
action  shall  be  brought.  The  twenty-ninth 
section  prohibits  the  sale  of  lottery  tickets, 
and  makes  such  sale  a  misdemeanor,  and 
the  thirty-second  section,  which  authorizes 
an  action  by  the  purchaser  to  recover  double 
the  sum  paid,  by  necessary  implication  des- 
ignates the  seller  as  the  person  against  whom 
the  action  is  to  be  brought.  The  defendants 
were,  according  to  common  understanding  and 
in  a  legal  sense,  sellers  of  the  tickets.  They 
sent  tickets  to  their  principal  agent  at 
Rochester,  who  with  their  knowledge  and  by 
their  authority,  as  the  testimony  tends  to 
show,  distributed  them  to  Thomas  and  others, 
subagents,  who  acted,  in  selling  them,  merely 
as  their  agents  and  instruments,  and  the 
money  paid  by  the  plaintiff  to  Thomas, 
through  whom  the  sales  were  made,  was  ac- 
counted for  to  the  defendants.  It  may  very 
well  be  that  the  plaintiff  could  have  brought 
his  action  under  the  statute  against  Thomas, 
regarding  and  treating  him  as  the  seller; 
but  the  object  of  the  section  was  to  discour- 
age the  business  of  selling  lottery  tickets,  and 
it  would  go  very  far  to  defeat  its  beneficent 
purpose  if  it  should  be  held  that  the  owners 
and  managers  of  lottery  schemes  could  escape 
personal  liability  under  this  section,  and  de- ' 
prive  the  piu-chaser  of  any  substantial  rem- 
edy by  the  easy  device  of  appointing  irre- 
sponsible agents  to  make  the  sales." 
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In  like  manner  the  court  eaid  in  McGrew 
T.  City  Produce  Exch.  85  Tenn.  572,  4  S.  W. 
38,  4  Am.  St.  Rep.  771,  "Nor,  in  this  con- 
jiection,  it  may  be  properly  stated,  is  it 
jnaterial  that  defendants  did  not  themselves 
•originally,  in  person,  receive  of  complainant 
'the  sums  lost  by  him,  but  did  it  through  an 
agent  at  Shelbyville,  who  received  and  for- 
warded the  money  to  their  office  at  Nashville. 
When  it  appears  that  several  have  unlawfully 
combined  and  confederated  to  gamble  with 
and  defraud  another  through  a  selected  party, 
each  confederate  participating  is  liable  for  the 
entire  amount  received,  as  the  money  is  re- 
ceived for  all  and  by  all  according  to  the 
■devised  illegal  method  under  which  they  were 
all  jointly  operating." 

In  Lear  v.  McMillen,  17  Ohio  St.  464,  it  was 
said:  "If  the  plaintiffs  in  error  were  in  fact 
jointly  engaged  in  maintaining  and  carry- 
ing on  an  illegal  business  of  gaming,  it  is 
not  for  them  to  set  up  the  illegality  of  the 
^siness,  or  of  the  contract  between  them, 
to  defeat  their  joint  liability.  It  is  a  well- 
known  rule  of  law,  that  when  an  illegal  con- 
spiracy is  proven,  the  acts  of  each  conspirator 
are  held  as  the  acts  of  all.  It  is  true  their 
illegal  contract  is  not  binding  between  them, 
but  it  is  binding  upon  them.  It  gives  them 
no  legal  rights,  but  it  imposes  upon  them 
legal  liabilities.  Having  established  their 
joint  proprietorship,  the  defendant  in  error, 
by  proving  the  receipt  of  money  by  one, 
proved  its  receipt  by  all,  and  entitled  himself 
to  a  joint  recovery  against  all.  The  real  'win- 
ners' of  the  money  are  the  proprietors  of  the 
business,  who,  by  the  terms  of  the  contract 
between  them — no  matter  if  it  be  an  illegal 
contract — are  to  furnish  the  funds,  pay  the 
losses,  and  receive  the  winnings.  The  dealer 
Is  their  agent,  and  they  are  estopped  from  de- 
nying his  power  to  bind  them.  His  winnings 
are  their  winnings,  and  his  receipt  of  money 
won  is  their  receipt.  Any  other  construction 
of  the  law  would  render  it  utterly  ineffective, 
li  would  only  be  necessary  to  put  forward  an 
irresponsible  'dealer,'  in  order  that  the  real 
gamblers,  who  grow  rich  by  his  winnings, 
might  evade  the  law.  This  would  be  to  hold 
the  nominal  party,  and  let  the  real  party 
escape — to  convict  the  'dealer,'  and  acquit  the 
double  dealer.  It  would  be  of  little  avail  to 
set  aside  the  'game'  by  which  the  plaintiff  has 
been  defrauded  of  his  money,  and  allow  him  to 
recover  it  back,  and  yet  allow  the  deeper 
game,  by  which  the  law  itself  is  to  be  de- 
frauded of  its  purpose,  to  have  its  intended 
effect." 

An  agent  who  engages  in  gaming  for  his 
principal  is  liable  to  a  loser  for  the  entire 
amount  lost.  Timmons  v.  Tlmmons,  145  Ky. 
259,  140  S.  W.  164;  Cato  v.  Hutson,  7  Mo. 
142;  Swaggard  v.  Hancock,  25  Mo.  App.  696. 
In  the  case  first  cited  it  was  said:    "We  will 


now  consider  appellant's  defense,  that  with  re- 
spect to  the  transactions  resulting  in  appel- 
lee's losses,  he  was  merely  the  latter's  agent 
or  broker,  and,  therefore,  did  not  win  from 
him  any  money,  and  was  not  a  partner  of  the 
persons  or  firms  with  whom  he  dealt.  As 
previously  intimated  this  defense  cannot  pre* 
vail.  By  appellant's  own  admission,  to  say 
nothing  of  the  facts  being  also  established  by 
the  evidence,  he  conducted  the  illegal  trans- 
actions for  appellee  and  received  a  part  of 
the  commissions  deducted  by  the  Williams 
Commission  Company  from  the  margins  paid 
by  him.  In  such  case  the  broker  is  liable 
under  the  statute  for  the  whole  loss  because 
he  is  a  wrongdoer,  however  small  his  com- 
mission, and  even  though  he  advanced  the 
money  to  pay  the  margin.  It  is  not  the 
extent  by  the  dommunity  of  interest  that 
makes  wrongdoers  responsible  for  the  whole 
wrong."  ^ 

jproprietor  of  Oambling  Room  or  Device'. 

The  proprietor  of  a  gambling  room  is,  on 
the  principle  of  agency,  liable  for  money  won 
by  his  employees  therein.  See  the  preceding 
subdivision  of  this  note. 

Under  some  statutes  a  person  operating  a 
gambling  room  wherein  outsiders  play  among 
themselves,  paying  a  percentage  or  "take  out" 
for  the  use  of  the  tables,  is  liable  for  all 
money  lost.  Triplett  v.  Seelbach,  91  Ky.  30, 
14  S.  W.  948;  Betts  v.  Hillman,  15  Abb.  Pr. 
(N.  Y.)  184.  In  the  case  first  cited  it  was 
said:  "We  do  not  understand  that  the 
winner,  in  the  sense  of  said  statute,  must  be 
one  of  the  players,  with  cards  in  his  hands; 
but  if  he  is  to  receive  a  per  cent  of  the  win- 
nings by  the  actual  player,  he  is,  in  the  sense 
of  the  statute,  a  winner.  He,  according  to  an 
arrangement  with  the  players  and  himself,  is 
to  receive  a  part  of  the  winnings  as  his  prof- 
its. Why  should  he  not  be  regarded  as  a 
winner  in  the  sense  of  the  statute?  He- 
certain  ly  has  a  community  of  interest  in  the 
stakes  with  whoever  wins,  and  this  interest 
is  the  result  of  an  arrangement  with  all  the 
players,  and  this  arrangement  and  division 
makes  him  a  joint  wrongdoer  with  the  win- 
ner; it  makes  no  difference  which  one  it  may 
be.  If,  by  an  arrangement,  the  winning  was 
divided  between  the  actual  player  and  anoth- 
er, there  is  no  doubt  that  the  latter  would 
be  responsiblfl  as  a  joint  wrongdoer  for  the 
whole  sum  won  as  a  winner.  Here  the 
arrangement  does  not  make  him  a  partner 
with  any  particular  player  as  against  the 
others;  but  it  does  make  him  jointly  interest- 
ed with  the  winner  in  the  stakes.  It  is  true 
that  he  may  be  indifferent  as  to  which  will 
be  the  winner;  but  as  soon  as  one  or  the 
other  has  won,  the  arrangement  gives  him 
a   joint    interest   in   the   winning  with   the 
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ictual  player,  which  makes  him,  in  the 
flense  of  the  statute,  a  winner.  It  is  not  to 
be  understood  that  the  actual  winner  cannot 
recover  from  him  said  per  cent  of  his  own 
stakes;  but  this  is  so  because  the  statu^ 
giyes  the  remedy  against  hun  in  the  sense 
that  he  is  winner,  even  from  the  successful 
player;  but,  nevertheless,  he  is  jointly  in- 
terested with  the  winner  in  the  loser's  losses, 
which  makes  him  fesponsible  for  them  as  a 
joint  wrongdoer.  It  is  not  the  extent  but 
the  community  of  interest  that  makes  wrong- 
doers responsible  for  the  whole  wrong.  If 
each  is  to  receive  a'  certain  amount  of  the 
result  of  the  unlawful  enterprise,  this  gives 
them  such  a  community  of  interest  as  to 
render  each  responsible  for  the  whole  amount 
received." 

The  rule  laid  down  in  the  case  last  quoted 
was  held,  in  White  v.  Wilson,  100  Ky.  367, 
38  S.  W.  495,  37  L.R.A.  197,  to  be  applicable 
to  the  members  of  a  club,  where  there  was 
a  "take  out"  on  all  winnings  at  the  club 
which  was  used  to  meet  the  expenses  of  the 
clab. 

But  in  Nagle  v.  Randall,  115  Minn.  235, 
132  N.  W.  266,  it  was  held  that  the  keeper 
of  a  game  was  not  liable  for  losses  unless  he 
participated  in  the  play.  The  court  said: 
'The  only  interest  that  Randall  had  in  the 
poker  games,  and  his  only  profit  therefrom, 
as  far  as  the  findings  show,  was  the  'rake- 
off*  taken  from  each  ^pot'  before  the  winner 
was  determined.  It  la  found  that  the  evi- 
dence did  not  show  any  conspiracy  or  agree-, 
ment  by  which  Randall  participated  in  the 
disposition  of  the  losses  that  plaintiff  or  the 
other  players  made.  Without  doubt  the  maa 
who  gets  a  small,  but  certain,  percentage  of 
the  stakes  put  up  by  the  players,  and  does 
not  play  himself,  will  ride  in  an  automobile, 
while  tiie  players  walk  the  ties,  and  in  this 
sense  may  be  considered  a  winner.  But  the 
question  is:  Was  Randall,  either  himself  or 
through  any  secret  arrangement,  playing  or 
betting?  On  the  findings,  we  think  this  ques- 
tion must  be  answered  in  the  negative. 
Plaintiffs  money  was  lost  to  the  other  play- 
ers. Randall  provided  the  room  and  other 
facilities  for  the  game,  but  had  no  interest  in 
the  winnings  made.  He  was  not  playing  or 
betting.  If  it  could  be  held  that  plaintiff 
might  recover  of  Randall  to  the  extent  of 
the  amount  contributed  by  plaintiff  to  the 
*Take-off,'  it  would  be  impossible  under  the 
findings  or  the  evidence  to  determine  the 
amount." 

In  Raymond  v.  Green,  194  Mich.  639,  161 
Jf.  W.  867,  it  was  held  that  the  owner  of  a 
slot  machine  was  liable  for  money  lost  in 
playing  the  machine,  the  court  said:  "The 
machine  was  owned  and  controlled  by  the 
defendants.  Ko  one  save  them  had  access  to 
the  mon^  deposited  in  the  machine.     The 


machine  was  operated  at  their  will,  and  a 
deposit  of  a  nickel  in  the  slot  was  as  much 
a  delivery  to  them  as  it  would  have  been  had 
their  agent  stood  by  the  machine  and  taken 
it  for  them.  But  it  is  said  that  the  slot 
machine  is  a  gambling  proposition  in  which 
each  person  playing  the  machine  is  playing 
with  every  other  person  who  plays  it.  We 
think  not.  Bvery  person  that  plays  the 
machine  plays  with  the  person  who  owns  or 
controls  it.  No  two  or  more  persons  can 
play  the  machine  in  such  a  way  as  to  elim- 
inate the  owner  as  a  factor  in  the  game. 
Whoever  plays,  the  stakes  are  always  held 
by  the  owners,  and  he  either  wins  or  loses.'' 
A  person  who  is  part  owner  of  a  gambling 
house  is  liable  for  losses  though  he  leaves  the 
management  of  the  establishment  entirely  to 
his  partner.  Thomas  v.  GriflSji,  1  Ind.  App. 
467,  27  N.  E.  764.  So  in  Cartright  v.  Mc- 
Elwain,  132  Ky.  83,  116  S.  W.  297,  it  was 
said:  "In  this  case  a  portion  at  least  of  the 
money  lost  stands  to  the  credit  of  the  defend- 
ant in  Bowling  Green  National  Bank.  This 
money  being  lost  in  gaming,  he  will  not  be 
permitted  to  escape  liability  on  the  ground 
that  he  did  not  knowingly  participate  in  the 
profits  of  the  game.  He  will  not  be  permitted 
to  retain  the  money  and  to  defeat  a  recovery 
merely  on  the  ground  of  lack  of  knowledge. 
Having  obtained  a  license  in  his  own  name, 
and  having  permitted  his  brothers  to  conduct 
the  saloon  in  his  name,  and  the  checks  for 
the  money  lost  having  been  made  payable 
to  him  and  thereafter  a  portion  of  the  mon^ 
lost  having  been  deposited  to  his  credit,  de- 
fendant was  liable,  unless  he  did  not  author- 
ize his  brothers  to  conduct  the  gambling 
room  and  did  not  participate  in  any  of  the 
profits  thereof  or  receive  any  money  lost  by 
plaintiff." 

Similarly  the  court  said  in  Berns  v.  Shaw^ 
65  W.  Va.  667,  64  S.  E.  930,  23  L.R:A.(N.S.> 
522:  "The  question  then  is  to  whom  did 
plaintiff  lose  his  money?  It  is  admitted  that 
he  lost  it,  and  that  when  he  lost  it,  Thomaa 
was  in  charge  of  the  roulette  wheel  on  which 
the  game  was  played,  and  the  evidence  shows- 
that  the  money  plaintiff  lost  was  paid  to 
Thomas  and  put  in  a  drawer  belonging  to 
defendant.  It  is  admitted  the  place  where 
the  gambling  was  done  was  the  place  of 
business  of  defendant;  that  the  wheel  on 
which  the  game  was  played  and  all  the 
furniture  and  other  paraphernalia  belonged 
to  him.  And  Thomas,  when  asked  on  cross- 
examination,  in  whose  name  the  business  was 
being  run,  said,  that  he  did  not  know  wheth- 
er there  was  any  name  attached  to  it;  that 
there  hardly  ever  is,  that  nobody  is  anxious 
to  assume  it;  that  the  contract  between  de- 
fendant and  himself  was  that  Shaw  was 
to  furnish  the  room,  lights  and  the  money  to 
baok  the  games  with ;  that  he  should  take  the 
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place,  manage  it,  and  divide  the  proceeds. 
He  says  that  he  was  supposed  to  handle  the 
money,  that  Shaw  was  incompetent  to  rim 
the  gambling  room.  But  the  eyidence  shows 
that  a  night  or  two  after  plaintiff  lost  his 
money  Shaw  was  himself  in  charge  of  the 
wheel,  when  defendant  lost  to  plaintiff  be- 
tween $250  and  $300,  and  gave  to  plaintiff  his 
«heck  on  a  bank  for  $246.75,  part  thereof,  but 
on  which  he  stopped  payment  before  the  check 
could  be  presented  for  payment.  True  it  is 
defendant  undertakes  to  explain  his  manage- 
'  ment  of  the  wheel  on  this  particular  night 
by  saying  that  in  the  absence  .of  Thomas 
plaintiff  persuaded  him  to  open  the  wheel. 
But  plaintiff  denies  this.  Both  defendant 
and  Thomas  admit  that  they  were  to  share  in 
the  profits.  This  being  so  plaintiff  lost  his 
money  as  much  to  defendant  as  he  did  to 
Thomas.  By  the  terms  of  their  agreement 
they  both  must  have  shared  in  the  money 
which  plaintiff  lost,  and  whether  we  treat 
them  as  copartners  or  as  standing  in  the 
relation  of  principal  and  agent  the  law  makes 
them  joint  tortfeasors  and  liable  either 
jointly  or  severally  to  plaintiff.  Preston  v. 
Hutchinson,  29  Vt.  144;  Johnson  v.  Chap- 
man, 43  W.  Va.  639;  20  Cyc.  059.  In  1  Page 
on  Contracts,  839,  it  is  said:  If  the  wager 
is  illegal  as  well  as  void,  the  agent  cannot 
recover  for  services  or  advances,  siiice,  prop- 
erly speaking,  there  is  no  agency  in  illegal 
acts  but  all  are  joint  wrongdoers.'  While 
these  authorities  make  Shaw  and  Thomas 
joint  conspirators  or  joint  tortfeasors  and 
liable  jointly,  they  also  make  them  liable 
severally,  and  each  is  liable  we  think  under 
the  statute." 

Oumer  of  PremUes. 

In  some  jurisdictions  statutes  make  an 
owner  of  premises  who  has  knowledge  that 
gambling  is  carried  on  therein  liable  for  all 
money  lost  on  the  premises.  See  Low  t. 
Blanchard,  116  Mass.  272;  Binder  v.  Fink- 
bone,  26  Ohio  St.  103;  Trout  v.  Marvin,  24 
Ohio  Cir.  Ct.  Rep.  333;  Pent*  v.  Burrowes, 
28  Ohio  Cir.  Ct.  Rep.  490;  Bobb  v.  Hetsch, 
S  Ohio  Dec  (Reprint)  245,  8  Cine  L.  BuL 
636. 

In  Wing  V.  Little,  267  III.  20,  107  N.  E. 
B75,  it  was  held  that  such  a  statute  is  valid. 

In  Iroquois  Co.  v.  Meyer,  80  Ohio  St.  676, 
89  N.  E.  90,  it  was  held  that  the  word 
"owner"  as  used  in  such  a  statute  included 
A  tenant. 

In  Kemp  v.  Hammond  Hotels,  226  Mass. 
409,  115  N.  E.  572,  it  was  held  that  knowl- 
'edge  on  the  part  of  the  owner  that  his 
premises  were  used  for  gambling  was  shown, 
the  court  saying:  "The  jury  on  all  the 
evidence  could  find,  not  only  that  the  room 
liad  been  equipped  and  connected  with  the 


general  telephone  service  as  previously 
described,  and  the  occupants  served  with 
liquors,  but,  after  they  had  departed,  there 
were  holes  in  the  waU  of  the  room  half  an 
inch  in  diameter  apparently  made  by  screws 
or  nails,  and  that  the  rooms,  which  had  been 
continuously  occupied  by  the  same  gueats  for 
quite  a  period,  were  in  charge  of  the  defend- 
ant's chambermaid.  It  also  is  evident,  or  at 
least  the  jury  could  have  ho  found,  that  from 
the  very  nature  and  character  of  the  proceed- 
ings, even  if  conducted  behind  closed  doors, 
there  must  have  been  pronounced  intimations 
to  all  in  the  vicinity  froftn  the  announcements 
of  the  races  and  the  continual  ringing  of 
the  telephone  that  the  room  or  rooms  were 
not  being  used  solely  as  apartments  for  lodg- 
ing. The  word  Imowledge'  as  used  in  the 
statute  should  not  be  confined  to  actual  per- 
sonal observation  of  what  is  going  on  under 
the  owner's  roof.  If  thus  limited,  gambling 
in  all  its  forms  which  the  statute  is  designed 
to  suppress,  while  in  some  danger  of  discov- 
ery, generally  would  be  impossible  of  detec- 
tion where  the  occupancy  of  the  wrongdoers 
acting  with  great  secrecy  was  of  short  dura- 
tion. The  word  is  syncmymous  with  notice 
of  such  circumstances  as  ordinarily  upon 
investigation  would  lead  the  owner  in  the 
exercise  of  reasonable  diligence  to  a  knowl- 
edge of  the  principal  fact.  It  has  been  so 
defined  in  prosecutions  under  B.  L.  ch.  208, 
§  53,  for  receiving  stolen  goods  knowing 
them  to  have  been  stolen.  Com.  v.  Finn, 
;108  Mass.  466;  Com.  v.  Leonard,  140  Mass. 
473,  478,  479.  It  was  for  the  jury,  to  viiom 
the  question  was  rightly  submitted,  to  deter- 
mine whether  the  defendant's  general  man- 
ager by  reason  of  his  relation  to  the  business, 
and  control  over  it  which  gave  him  the  oppor- 
tunity to  obtain  full  information,  was 
chargeable  with  notice  of  the  unlawful  use 
which  was  being  made  of  the  room  or  rooms 
in  question." 

In  Nagle  v.  Randall,  115  Minn.  235,  132 
N.  W.  266,  the  owner  of  premises  used  for 
gambling  was  held  not  to  be  within  the  * 
statute  allowing  a  recovery  of  losses.  The 
court  said:  "But  plaintiff  claims  that  the 
statute  permits  a  recovery  of  the  money  lost 
from  the  'keepers  of  the  gambling  house  and 
all  who  in  any  manner  aid  or  abet  its  main- 
tenance or  support.'  His  argument  is  that 
but  for  them  the  loss  would  not  have  been 
sustained;  that  having  engaged  in  an  unlaw- 
ful enterprise,  and  having  for  their  own  prof  • 
it  encouraged  innocent  victim's  to  play,  they 
are  liable  for  the  losses  made.  The  fault  in 
this  argument  is  that  the  recovery  of  money 
lost  at  gambling  must  be  under  the  statute. 
There  was  no  such  right  of  recovery  at 
common  law;  the  parties  being  in  pari  de- 
licto. Unless  the  statute  gives  a  right  of 
recovery  as  against  the  owner  of  the  prem- 
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1068  or  the  keeper  of  the  gambling  place, 
there  is  no  such  rights  Seotion  4064,  R.  Lk 
11105,  prohibits  gambling,  and  makes  it  * 
criminal  offense  to  keep  any  gambling  devioe, 
or  to  bet  at  a  gaming  table,  game,  or  device. 
Section  49G5  makes  it  criminal  for  any  per- 
son to  suffer  any  gaming  table  or  deyice  to 
be  used  for  gambling  in  any  building  owned 
or  occupied  by  him.  Section  4967  reads  as 
follows:  'Every  person  who,  by  playing  at 
cards,  dice,  or  other  game,  or  by  betting  on 
the  hands  or  sides  of  such  as  are  gambling, 
shall  lose  to  any  person  so  playing  or  betting 
any  sum  of  money  or  any  goods,  and  pays  or 
delivers  the  same,  or  any  part  thereof,  to  the 
winner,  may  sue  for  and  recover  such  money 
by  a  civil  action  before  any  court  of  com- 
petent jurisdiction.'  We  cannot  hold  that, 
under  the  sections  making  criminal  keeping 
gambling  devices  and  suffering  them  to  be 
used  for  gambling  in  a  building,  a  recovery 
of  the  money  lost  by  a  player  is  authorized 
bj  implication.  The  right  to  such  recovery 
IB  given  by  section  4967,  and  the  language  of 
that  secticm  alone  must  control  the  decision 
whether  a  recovery  should  be  allowed  in  a 
particular  ease.  While  it  does  not  say  direct- 
,Iv  from  whom  the  loser  may  recover,  the 
only  inference  is  that  the  recovery  must  be 
had  from  the  winner — ^the  person  to  whom  it 
was  lost." 

So  in  Federkowitz  v.  Holoweak,  168  N.  T. 
S.  4,  it  was  said:  ''Plaintiff  swore  that  he 
went  into  defendant's  beer  saloon,  and,  after 
taking  a  couple  of  glasses  of  beer,  was  invited 
to  enter  into  a  game  of  cards  by  two  men 
there  present  in  the  saloon,  and  that  after 
playing  for  some  time  and  'spending*-* 
meaning  loeing — $25  he  examined  the  cards 
and  found  that  they  were  marked.  The  de- 
fendant appellant  did  not  participate  in  the 
playing  of  the  game,  no  money  was  paid  to 
or  received  by  him  in  connection  with  or  as 
the  result  of  any  wager,  and  there  can  be  no 
recovery  against  him  under  the  statute." 
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CITT  OF  HOPE. 
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Arkansas  Supreme  Court — January  1,  1917. 
127  Arle.  88;  191  8.  W.  408. 

Ezploslvea  —  BCimloipal  Besnlatlon  of 
Storage  —  Validity. 

A  municipality  is  not  estopped  from  passing 
an  ordinance  prohibiting  keeping  of  gasolene, 
etc,  in  quantities,  within  300  feet  of  a  dwell- 


ing, etc.,  by  having  once  required  the  tanks  of 
an  oil  company  m  the  municipality  to  be 
moval  to  an  approved  site,  although  such 
prior  removal  was  attended  with  expense  to 
the  oil  company. 

[See  note  at  end  of  this  case.] 

Same. 

Such  an  ordinance  is  authorized  by  Kirby's 
I^ig*  §§  6438,  6439,  authorizing  municipalities 
to  regulate  the  keeping  of  combustibles,  etc. 

[See  note  at  end  of  this  case.] 

Mnnioipal    CorporatioAs  ^  Ordinances 
—  Presnmption  of  Validity. 

The  action  of  a  council  in  passing  ordi- 
nances under  its  delegated  police  power  is 
presumed  to  be  legal,  until  the  contrary  is 
made  to  appear. 

Judicial  Review  of  Ordinance. 

Although  the  action  of  a  council  in  enacting 
ordinances  under  its  delegated  police  power  is 
subject  to  judicial  review,  yet  such  exercise 
of  its  discretion  may  be  set  aside  by  the 
courts  only  when  they  can  say  the  council  has 
acted  in  an  arbitrary  or  unreasonable  manner. 

EsEplosives  —  BCnnieipal  BcKvlation  of 
Storage  —  Validity. 

A  municipality  is  not  deprived  of  its  power 
to  ordain  that  gasolene,  etc.,  shall  be  stored  in 
a  certain  manner  by  the  fact  that  oil  com- 
panies affected  have  provided  facilities  which, 
if  properly  used,  will  render  their  tanks 
harmless ;  a  municipality  having  the  right  to 
use  its  judgment  as  to  the  amount  of  risk 
involved. 

[See  note  at  end  of  this  case.] 

Judicial  Notioo  ~  Fact  of  Unexplained 
Explosions. 

The  court  may  take  judicial  notice  of  the 
fact  that  disastrous  explosions  have  occurred 
for  which  no  satisfcustory  explanations  have 
ever  been  o^ered. 

Municipal  Corporations  ~  Ordinances 
^  Presumption  of  Validity. 

Every  intendment  is  to  be  made  in  favor  of 
the  lawfulness  of  the  exercise  of  municipal 
power  making  regulations  to  promote  the 
public  health  a^d  safety,  it  not  being  the 
province  of  the  courts,  except  in  clear  cases, 
to  interfere  with  the  exercise  of  the  power 
reposed  by  law  in  municipal  corporations  for 
the  protection  of  local  rights  and  the  health 
and  welfare  of  the  people  of  the  community. 

Appeal  from  Hempstead  Chancery  Court: 
Shaves,  Clhancellor. 

Action  by  Pierce  Oil  Corporation,  plaintiff, 
against  City  of  Hope,  defendant.  Judgment 
for  defendant.  Plaintiff  appeals.  The  facts 
are  stated  in  the  opinion.    Affibmed. 

Roaef  Hemmgtoodf,  OanireUy  Loughborough 
d  Miles  for  appellant. 
0.  A.  Graves  for  appellee. 

[40]  Smith,  J. — This  is  a  suit  in  equity 
brought  by  appellant  to  enjoin  the  enforce- 
ment of  an  ordinance  of  the  city  of  Hope,  it 
being  contended  by  appellant  that  the  ordi- 
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nance  evidences  a  wrongful  exercise  of  the 
police  powers  of  that  municipality.  A  gen- 
eral demurrer  to  the  complaint  was  sustained, 
and  this  appeal  questions  the  sufficiency  of 
said  complaint. 

The  material  allegations  of  the  complaint 
are  as  follows:  That  appellant  is  a  busi- 
ness corporation  engaged  in  selling  gasoline 
and  oil,  and  for  a  great  many  years  has  owned 
and  used  storage  tanks  in  the  town  of  Hope 
in  connection  with  the  sale  of  its  products. 
That  the  tanks  were  once  moved  at  the  re- 
quest of  the  town  authorities  and  "their 
location  was  fixed  to  meet  the  wishes  of  the 
city  officials  and  the  people  of  the  town 
generally."  That  the  tanks  are  so  construct- 
ed with  dome  vents  for  the  escape  of  gas  that 
an  explosion  is  impossible  and  that  in  case 
of  fire  "the  only  combustion  would  be  the  gas 
which  escaped  from  them  and  such  fire  would 
not  be  sufficient  to  spread  to  any  buildings 
that  are  now  in  the  neighborhood  of  or  Vd- 
jaeent  to  the  tanks/'  and  that  the  presence 
of  these  tanks  in  no  way  endangers  any  other 
building  or  structures  in  the  city  of  Hope, 
and  that  in  transferring  the  products  from 
the  railroad  cars  to  the  tanks  such  products 
pass  through  valves  and  pipes  and  are  never 
exposed.  That  said  tanks  are  a  necessary 
adjunct  to  the  conduct  of  appellant's  business 
in  selling  petroleum  products  in  Hope  and 
vicinity,  and  that  appellant  knows  of  no 
available  location  within  the  city  of  Hope 
at  which  tanks  could  be  erected  and  oil  stored 
without  violating  the  terms  of  said  ordi- 
nance, and  if  said  ordinance  is  enforced  ap- 
pellant will  be  compelled  to  move  its  tanks 
at  a  cost  of  $800  and  suffer  a  severe  loss  in 
the  daily  sale  of  its  products  as  well  as  lose 
a  most  valuable  lease  which  it  [41]  now  has 
for  a  nominal  sum.  There  was  also  an  al- 
legation that  the  ordinance  was  violative 
of  the  Constitution  of  thj^  State  and  in 
contravention  of  the  14th  Amendment  to  the 
Constitution  of  the  United  States,  and  that 
its  enforcement  would  deprive  it  of  its  prop- 
erty without  due  process  of  law. 

The  ordinance  so  sought  to  be  enjoined 
prohibited  the  keeping  of  gasoline  or  any  of 
the  other  products  of  petroleum,  or  any  other 
inflammable  or  explosive  oil,  gas  or  substance, 
within  300  feet  of  any  dwelling  house,  store 
room,  or  other  like  structure,  within  the  cor- 
porate limits  of  said  city,  in  a  quantity  great- 
er than  60  gallons  at  one  time,  with  a  proviso 
that  underground  tanks  would  be  permitted 
to  carry  not  to  exceed  600  gallons  at  one  time. 
The  violation  of  the  ordinance  was  made  a 
misdemeanor,  and  a  fine  of  not  less  than  $25 
nor  more  than  $500  was  prescribed  for  each 
violation  of  its  provisions. 

It  is  argued  for  the  reversal  of  the  decree 
below  that  the  ordinance  is  arbitrary,  un- 
necessary   and    unreasonable,    and    that    no 


authority  for  its  enactment  has  been  con- 
ferred, or  could  be  conferred,  by  the  Legiala- 
ture  upon  the  councils  of  the  cities  and  towns 
of  the  State.  The  allegation  that  the  tanks 
were  once  moved  at  the  request  of  the  town 
authorities  and  "their  location  was  fixed  to 
meet  the  wishes  of  the  city  officials  and  the 
people  of  the  town  generally"  is  not  clear 
as  to  the  manner  in  which  the  town  authori- 
ties made  the  request  for  the  removal  of  the 
tanks.  But,  assuming  even  tiiat  it  was  done 
by  ordinance,  that  fact  would  not  estop  the 
city  from  passing  the  ordinance  here  under 
consideration  if  the  city  otherwise  has  the 
power  to  do  so.  In  the  case  of  Davenport 
V.  Richmond  City,  81  Va.  636,  69  Am.  Rep. 
694»  the  Supreme  Court  of  that  State,  held 
that  an  ordinance,  requiring  the  removal  of 
powder  magazines  from  a  city,  is  valid,  al- 
though the  city  had  sold  the  sites  to  the 
owners  for  the  purpose  of  erecting  such 
magazines.    In  this  case  it  was  said: 

"However  difficult  it  may  be  if  it  is  possi- 
ble at  all,  to  exactly  define  the  limits  of  that 
power  (the  police  [42]  power),  there  is  no 
doubt  that  it  extends  to  the  protection  of 
the  lives,  health,  morals  and  safety  of  all 
persons  in  the  community,  and  that  it  can- , 
not,  by  contract  or  otherwise,  be  parted  with 
by  a  municipal  corporation  to  which  it  may 
be  delegated." 

In  support  of  its  decision  that  a  municipal 
corporation  cannot,  by  contract,  abridge  its 
legislative  powers,  the  court  quoted  with 
approval  from  the  case  of  Brick  Presbyterian 
Church  Corp.  v.  New  York,  6  Cow.  (N.  Y.) 
638,  the  following  statement  of  the  law : 

"The  defendants  are  a  corporation.  .  .  . 
They  are  considered  a  person  in  law  within 
the  scope  of  their  corporate  powers  and  are 
subject  to  the  same  liabilities  and  entitled 
to  the  same  remedies  for  the  violation  of 
contracts  a^  natural  persons.  They  are  also 
clothed  with  legislative  powers  and,  in  the 
capacity  of  a  local  legislature,  are  particu- 
larly charged  with  the  care  of  public  morals 
and  the  public  health  within  their  own  juris- 
diction. 

"In  ascertaining  their  rights  and  liabili- 
ties as  a  corporation,  or  as  an  individual, 
we  must  not  consider  their  legislative  char- 
acter. They  had  no  power  as  a  party  to  make 
a  contract  which  should  control  or  embarrass 
their  legislative  powers  and  duties.  Their 
enactments  in  their  legislative  capacity  are 
to  have  the  same  effect  upon  their  individual 
acts  as  upon  those  of  any  other  person  or  the 
public  at  large,  and  no  other  effect. 

"The  liability  of  the  defendants,  therefore, 
upon  the  covenant  in  question  must  be  the 
same  as  if  it  had  been  entered  into  by  an 
individual,  and  the  effect  of  the  by-laws 
upon  it  the  same  as  if  that  by-law  had 
been  an  Act  of  the  State  Legislature.    It  is 
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expressly  authorized  by  the  Legialaturey  and 
whether  it  b^  their  Act  or  the  Act  of  the 
local  Legislature  makes  no  difference." 

Section  5438  of  Kirby's  Digest  confers 
authority  upon  municipal  corporations  "to 
prevent  injury  or  annoyance  within  the  lim- 
its of  the  corporation,  from  anything  danger- 
ous»  offensive  or  imhealthy''  and  "to  regulate 
the  keeping  and  transportation  of  gunpowder, 
[43]  dynamite,  and  other  combustibles,  and 
to  provide  or  license  magazines  for  the  same." 

Section  5439  gives  power  "to  make  r^ula- 
tions  for  the  purpose  of  guarding  against 
accidents  by  fire." 

We  think  these  sections  afford  authority  for 
the  ordinance  in  question. 

(-2)  It  must  be,  and  is,  conceded  that 
the  action  of  the  council  in  passing  ordinances 
of  this  character  is  presumed  to  be  legal 
until  the  contrary  is  made  to  appear,  and 
while  the  action  of  the  council  is  subject  to 
judicial  review,  yet  in  so  far  as  a  discretion 
abides  as  to  the  manner  and  extent  of  the 
use  of  the  power  conferred  by  the  statute, 
that  discretion  is  to  be  exercised  by  the  coun- 
cil to  which  the  power  is  conferred,  and  not 
by  the  court  which  reviews  its  action,  and  the 
courts  may  set  aai#e  the  action  of  the  council 
only  when  they  can  say  that  the  council  has 
acted  in  an  arbitrary  or  unreasonable  man- 
ner. 

It  may  be  true  that  appellant  has  provided 
the  facilities  which,  if  properly  and  care- 
fully used,  will  render  their  tanks  harmless; 
but  this  ifr  also  probably  true  of  any  other 
explosive  or  inflammable  substance.  But  it 
is  a  matter  of  which  we  may  take  judicial 
notice  that  disastrous  explosions  have  oc- 
curred for  which  no  satisfactory  explanations 
have  ever  been  offered.  The  unexpected  hap- 
pens. Some  simple  precaution  was  omitted. 
The  city  has  the  right  to  enact  proper  ordi- 
nances to  control  ^uch  contingencies. 

In  the  case  of  Standard  Oil  Co.  v.  Danville, 
199  111.  50,  64  N.  E.  1110,  the  Supreme  Court 
of  Illinois  sustained  an  ordinance  of  the 
city  of  Danville  prohibiting  the  keeping  of 
explosive  oils  within  1,000  feet  of  any  dwell- 
ing, storeroom,  etc.,  or  other  like  structure, 
in  a  quantity  greater  than  5  barrels  of  50 
gallons  each.  It  was  contended  there,  as 
here,  that  the  plant  was  harmless;  that  the 
houses  within  the  prohibited  distance  had 
been  erected  after  the  plant  itself  had  been 
erected,  and  that  the  ordinance  was  unrea- 
sonable and  void.  Disposing  of  these  con- 
tentions the  Supreme  Court  of  Illinois  said: 

[44]  "Tl^  fact  that  the  greater  number 
of  residences,  business  houses,  etc.,  now  with- 
in 1,000  feet  of  the  plant  of  the  appellant 
company  were  built  after  the  plant  had  been 
located  at  its  present  site,  does  no4i  entitle 
the  appellant  company  to  insist  that  it  has 
become  vested  with  the  right  to  continue  to 
Ann.  Cas.  1918E. — 10. 


operate  its  plant  and  keep  on.  storage  the 
inflammable,  explosive  and  offensive  oils, 
liquids  and  substances  specified  in  the  ordi- 
nance. The  health,  safety  and  comfort  of 
the  people  are  the  controlling  considerations, 
and  prescriptive  rights  to  endanger  eitlier 
cannot  be  acquired.  As  the  limits  of  the 
inhabitable  parts  of  cities  extend,  establish- 
ments that  endanger  health,  safety  or  com- 
fort of  the  population  of  such  extended  por- 
tion of  the  city  and  become  nuisances,  may 
be  required  to  be  removed  to  other  localities. 
Laflin,  etc.  Powder  Co.  v.  Tearney,  131  111. 
322,  23  N.  E.  389,  7  L.R.A.  262,  19  Am.  St. 
Rep.  34."  See  also  Mcintosh  v.  Johnson, 
211  N.  y.  265,  105  N.  E.  414,  L.R.A.1915D 
603. 

(3)  Every  intendment  is  to  be  made  in 
favor  of  the  lawfulness  of  the  exercise  of 
municipal  power  making  regulations  to  pro- 
mote the  public  health  and  safety,  and  it  is 
not  the  province  of  the  courts,  except  in  clear 
cases,  to  interfere  with  the  exercise  of  the 
power  reposed  by  law  in  municipal  corpora- 
tions for  the  "protection  of  local  rights  and 
the  health  and  welfare  of  the  people  of  the 
community.  Dobbins  v.  Los  Angeles,  195  U. 
S.  223,  25  S.  Ct.  18,  49  U.  S.  (L.  ed.)  169; 
Dreyfus  v.  Boone,  88  Ark.  360, 114  S.  W.  718. 
And  when  this  is  done  with  the  ordinance 
in  question  we  are  unable  to  pronounce  it 
void,  and  the  decree  of  the  court  below  sus- 
taining the  demurrer  is,  therefore^ 
Affirmed. 

NOTE. 

Validity  of  OrdiAanee  Resvlatias 
Keepias  of-  Gasoleae  or  Other  Ez- 
ploslve  within  Mnnioipal  Idmits. 

General  Rule,  145. 
Application  of  Rules 

Oil,   146. 

Powder,  148. 

Nitroglycerine,  148. 
Limitations  of  Rule,    149. 


General  JSuItf. 

There  seems  to  be  no  question  but  that  a 
city  may  pass  an  ordinance  regulating  the 
keeping,  storage  or  transportation  of  gaso- 
lene or  other  explosives,  including  dangerous 
oils.  The  power  of  a  municipality  to  pass 
such  an  ordinance  is  based  on  the  police 
power  as  delegated  by  the  legislature,  and 
unless  arbitrary  or  unreasonable  such  a  reg- 
ulation is  uniformly  held  to  be  constitutional 
and  valid.  Union  Oil  Co.  v.  Portland,  198 
Fed.  441;  District  of  Columbia  v.  Weston, 
23  App.  Cas.  (D.  C.)  363;  Cahill  v.  District 
of  Columbia,  26  App.  Cas.  (D.  C.)  163; 
Williams  v.  Augusta,  4  Ga.  609;    Standard 


146 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


Oil  Co.  V.  Danville,  199  111.  60,  64  N.  E.  1110, 
affirming  101  111.  App.  65;  Spiegler  v.  Chi- 
cago, 216  111.  114,  74  N.  E.  718;  Richmond  v. 
Dudley,  129  Ind.  112,  28  N.  E.  312,  28  Am. 
St.  Rep.  180,  13  L.R.A.  587;  Waters  Pierce 
Oil  Co.  V.  New  Iberia,  47  La.  Ann.  863,  17 
So.  343:  Crowley  v.  Ellsworth,  114  La.  308, 
38  So.  199,  108  Am.  St.  Rep.  353,  69  L.R.A. 
276;  Com.  v.  Parks,  165  Mass.  631,  30  N.  E, 
174;  Mcintosh  v.  Johnson,  160  App.  Div. 
663,  146  N.  Y.  S.  763;  Stubbe  v.  Adamson, 
173  App.  Div.  305,  169  N.  Y.  S.  761;  Metro- 
politan Board  of  Health  v.  Schmades,  3  Daly 
282;  Cotter  v.  Doty,  6  Ohio  393;  Hays  v. 
St.  Mary's,  66  Ohio  St.  197,  44  N.  E.  924; 
Walter  v.  Bowling  Green,  26  Ohio  Civ.  Ct. 
Rep.  766;  Davenport  v.  Richmond  City,  81 
Va.  636,  69  Am.  Rep.  694;  Rex  v.  McGregor, 
4  Ont.  L.  lep.  198,  1  Ont.  W.  Rep.  368.  And 
see  the  reported  case.  See  also  for  cases 
holding  that  the  storage  of  gasolene  or  other 
explosives  in  violation  of  an  ordinance  con- 
stitutes a  nuisance,  the  note  to  Whittemore 
V.  Baxter  Laundry  Co.  Ann.  Cas.  1916C  818 
at  page  820.  "The  courts  will  not  inquire 
into  the  expediency  of  legislation  of  this  kind, 
nor  the  reasons  which  prompted  its  adoption, 
BO  long  as  it  appears  that  the  legislative 
authority  acted  in  good  faith,  in  the  exercise 
of  a  reasonable  discretion,  and  not  arbitra- 
rily; nor  will  they  overthrow  such  legislation 
merely  because  they  may  differ  with  the  law- 
making power  as  to  its  efficiency,  when  opin- 
ion may  be  divided  on  that  question.  .  .  . 
The  only  question  the  courts  will  consider  is 
whether  the  means  adopted  are  reasonably 
adequate  to  the  accomplishment  of  the  pur- 
pose, or  whether  the  police  power  has  been 
used  for  the  protection  of  the  public,  or  for 
the  mere  spoliation  and  destruction  of  pri- 
vate property  and  rights;  in  short,,  whether 
the  municipal  authorities,  under  the  guise 
of  protecting  the  public  interests,  have  ar- 
bitrarily interfered  with  private  business, 
or  imposed  undue  or  unnecessary  restrictions 
upon  lawful  occupations."  Union  Oil  Co. 
V.  Portland,  198  Fed.  441. 

In  Waters  Pierce  Oil  Co.  v.  New  Iberia, 
47  La.  Ann.  863,  17  So.  343,  the  rule  was 
stated  as  follows:  'The  preservation  of  the 
public  health,  the  good  order  of  the  local 
community,  the  protection  of  the  property 
of  its  citizens  from  the  danger  of  fire,  and 
the  preservation  of  their  lives  from  the  dan- 
ger of  storing  explosive  substances  in  the 
limits  of  the  corporation  in  thickly  populated 
localities,  are  matters  of  vital  local  interest, 
and  are  of  sucb  character  as  to  invite  the 
local  sentiment  in  provoking  necessary  legis- 
lation and  its  rigid  and  exact  enforcement. 
.  .  .  No  amount  of  testimony  would  con- 
vince us  that  steam,  electricity  and  gunpow- 
der, and  petroleum,  are  not  dangerous.  Due 
and  proper  precautions  may,  under  certain 


oonditions,  render  them  harmless.  But  these 
conditions  may  relax  and  at  unexpected 
moments  they  may  be  let  loose  from  restric- 
tions, and  burst  forth .  with  immeasurable 
power  and  energy.  Therefore  the  legislation 
in  relation  to  these  substances  is  not  to  be 
controlled  by  the  efforts  to  secure  them  from 
danger,  when  it  is  attempted  to  place  them 
at  designated  points,  where  the  least  injury 
will  be  inflicted  by  accident." 

Application  of  Rule, 

Oil. 

The  general  rule  as  heretofore  stated  has 
been  applied  frequently  to  oil  and  the  vari- 
ous other  products  of  petroleum.  Thus  in 
Standard  Oil  Co.  v.  Danville,  199  111.  60,  64 
N.  E.  1110,  affirming  101  111.  App.  66,  an 
ordinance  prohibiting  the  storage  of  gaso- 
lene or  other  products  of  petroleum  within 
a  space  of  one  thousand  feet  of  any  dwelling 
houses,  storeroom  or  similar  structure  within 
the  corporate  limits  of  the  city,  in  a  quantity 
greater  than  five  barrels  of  fifty  gallons  each, 
at  any  one  time,  was  held  to  be  a  valid  exer- 
cise of  the  police  power,  and  the  fact  that 
the  buildings  had  been  constructed  near  the 
plant  long  after  it  had  been  built  and  was 
in  operation  was  held  not  to  affect  the  valid- 
ity of  the  ordinance. 

In  Waters  Pierce  Oil  Co.  ▼.  New  Iberia, 
47  La.  Ann.  863,  17  So.  343,  an  ordinance 
making  it  illegal  to  keep  within  the  limits 
of  the  city  a  larger  quantity  of  any  explosive 
oils  or  other  inflammable  material  than  was 
required  for  ordinary  retail  trade  or  daily 
use  was  held  to  be  a  valid  exercise  of  the 
police  power. 

In  Mcintosh  ▼.  Johnson,  160  App.  Div.  563, 
145  N.  Y.  S.  763,  it  was  held  that  an  ordi- 
nance prohibiting  the  storing  of  gasolene  in 
garages  located  within  fifty  feet  of  a  school 
was  valid. 

In  Stubbe  v.  Adamson,  173  App.  Div.  305, 
169  N.  Y.  S.  761,  it  was  insisted  that  an 
ordinance  providing  that  no  garage  permit 
authorizing  the  storage  of  volatile  inflam- 
mable oil  should  be  issued  for  any  premises 
storing  more  than  four  motor  vehicles  which 
were  not  provided  with  an  oil  separator  or 
other  similar  apparatus  to  prevent  the  waste 
oil  from  going  into  the  sewers,  was  invalid 
for  the  reason  that  the  expenditure  of 
$200  to  install  a  separator  was  sp  excessive 
as  to  be  oppressive,  and  that  it  did  not  ap- 
pear that  the  separator  was  efficient.  An- 
swering this  contention  the  oourt  said :  ''The 
expenditure  required  for  the  installation 
of  an  oil  separator  as  claimed  by  the  peti- 
tioner is  «not  so  great  considering  the  dangers 
sought  to  be  averted  and  the  business  to  be 
conducted  on  the  premises  as  to  justify  the 
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court  in  declaring  it  oppressive.  ...  It 
is  manifest  that  the  quantity  of  gasolene  find- 
ing its  way  into  the  effluent  depends  upon 
the  care  with  which  the  business  is  conducted. 
The  validity  of  a  statute  or  ordinance,  or 
its  applicability,  is  not  to  be  decided  upon 
what  has  been  or  is  being  done,  but  what  may 
be  done,  and  not  by  its  effect  in  a  particular 
case,  but  upon  a  consideration  of  its  general 
purpose  and  efficacy  to  effect  that  end.  .  .  . 
While  a  question  of  fact  arises  with  respect 
to  the  efficiency  of  oil  separators  and  with 
respect  to  the  danger  from  fire  and  to  health 
arising  from  gasolene  in  the  public  sewers, 
yet  it  appears  by  uncontroverted  evidence 
that  a  separator,  if  used,  will  tend  to  mini- 
mize these  dangers  and  therefore  I  think 
as  matter  of  law  the  ordinance  must  be  sus- 
tained." 

In  Crowley  v.  Ellsworth,  114  La.  308,  38 
So.  199,  108  Am.  St.  Rep.  353,  69  L.R.A. 
276,  it  was  said  of  an  ordinance  limiting  the 
amount  of  gasolene,  coal  oil  or  other  refined 
oil  that  might  be  stored  within  the  city  lim- 
its to  two  barrels:  ''Though  an  ordinance 
prohibiting  the  storage  of  explosive  oils  in 
large  quantities  within  the  corporate  limits 
happens  to  have  the  effect  of  putting  an  end 
to  a  business,  and  of  rendering  valueless 
certain  structures  used  in  connection  with 
t^e  business,  its  enforcement  will  not  consti- 
tute a  depriving  of  property  without  due 
process  of  law,  when  the  circumstances  justi- 
fied its  adoption  as  a  police  r^ulation." 

In  Union  Oil  Co.  v.  Portland,  198  Fed.  441, 
it  was  insisted  that  an  ordinance  designating 
certain  places  where  fuel  oil  might  be  stored 
for  sale  and  distribution  but  which  did  not 
apply  to  oils  stored  for  private  use  was  in- 
valid in  that  it  denied  the  dealers  in  such 
oil  the  equal  protection  of  law.  Answering 
this  contention  the  court  said:  "The  equal 
protection  clause  of  the  fourteenth  amend- 
ment does  not  take  from  the  states  the  power 
to  classify  in  the  adoption  of  police  laws. 
On  the  contrary,  it  admits  the  exercise  of  a 
wide  scope  of  discretion  in  that  regard,  and 
avoids  what  is  done  only  when  it  is  without 
any  reasonable  basis  and  therefore  purely 
arbitrary.  When  the  classification  in  such 
a  law  is  called  in  question,  if  any  state  of 
facts  reasonably  can  be  conceived  that  will 
sustain  it,  the  existence  of  that  state  of  facts 
at  the  time  the  law  was  enacted  must  be 
assumed.  The  burden  is  on  one  who  assails 
the  classification  to  show  that  it  does  not 
rest  upon  any  reasonable  basis,  but  is  es* 

sentially  arbitrary The  ordinance 

in  question,  although  somewhat  indefinite, 
divides  the  storage  of  oil  into  two  classes: 
(a)  For  private  use;  and  (b)  for  general 
sale  and  distribution — and  makes  regulations 
applicable  to  all  parties  of  the  same  class 
under  like  circumstances.     This,  I  take  it, 


is  a  classification  resting  upon  a  reasonable 
basis,  and  one  the  coimcil  could  legally  make. 
Every  presumption  is  in  favor  of  the  ordi- 
nance, and  this  continues  until  the  contrary 
clearly  appears." 

Likewise  an  ordinance  prohibiting  the  stor- 
ing of  gasolene  or  other  refined  oil  has  been 
held  to  be  free  from  the  objection  that  it 
applied  only  to  refined  oils  and  therefore  was 
discriminatory.  Crowley  v.  Ellsworth,  114 
La.  308,  38  So.  199,  108  Am.  St.  Rep.  363, 
69  L.R.A.  276,  wherein  it  was  said:  ''The 
ordinance  applies  alike  to  all  persons,  firms, 
or  corporations  engaged  in  the  business  legis- 
lated against,  and  is  certainly  not  discrim- 
inatory. The  discrimination  is  said  to  con- 
sist in  that  the  ordinance  applies  only  to 
refined  oils,  and  not  to  crude  oils.  Conced- 
ing that  this  discrimination  in  favor  of  crude 
oils  would  be  fatal  to  the  ordinance  if  crude 
oil  were  shown  to  be  equally  explosive  as  re- 
fined oil,  the  evidence  fails  to  show  Chat  fact, 
and  every  presumption  is  in  favor  of  the 
fairness  of  the  ordinance." 

In  Rex  V.  McGregor,  4  Ont.  L.  Rep.  198,  1 
Ont.  W.  Rep.  358,  it  was  held  that  a  city  had 
the  power  under  a  statute  enabling  it  to 
pass  ordinances  for  regulating  the  keeping 
of  gunpowder  and  "other  combustible  or  dan- 
gerous materials"  to  pass  an  ordinance  pro- 
hibiting the  keeping  at  any  one  time  of  more 
than  three  barrels  of  rock  oil,  coal  oil,  or 
oth^  similar  oil,  or  more  than  one  barrel 
of  crude  oil,  naphtha,  benzine,  etc 

It  has  been  held  that  a  police  regulation 
of  the  city  of  Washington  which  required  a 
license  for  the  storage  of  gasolene  for  pur- 
poses of  sale  and  prohibited  the  keeping 
of  more  than  fifty  gallons  at  one  time,  which 
had  to  be  kept  in  tanks  underground  outside 
of  buildings,  was  a  reasonable  and  valid  exer- 
cise of  the  police  power.  District  of  Colum- 
bia V.  Weston,  23  App.  Cas.  (D.  C.)  363; 
Cahill  V.  District  of  Columbia,  26  App.  Cas. 
(D.  C.)  163. 

In  Spiegler  v.  Chicago,  216  111.  114,  74 
N.  E.  718,  it  was  held  that  an  ordinance  regu- 
lating the  handling  of  oils  in  tank  wagons 
on  the  public  streets  was  not  rendered  in- 
valid by  the  delegation  to  the  mayor  of  power 
to  revoke  a  license  for  violation  of  the  ordi- 
nance, such  a  power  not  being  a  judicial  one. 
Nor  was  the  validity  of  the  ordinance  af- 
fected by'  the  delegation  of  the  power  to  a 
conunissioner  to  inspect  and  approve  certain 
equipments  required  by  the  ordinance  to  be 
attached  to  the  wagons. 

Under  the  power  possessed  by  a  municipal- 
ity to  regulate  the  keeping  of  gasolene  and 
other  explosive  substances  within  its  limits, 
it  may  prohibit  entirely  the  keeping  of  such 
substances.  Crowley  v.  Ellsworth,  114  La. 
308,  38  So.  199,  108  Am.  St.  Rep.  353,  69 
L.R.A.  276. 
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Nor  does  the  fact  that  the  ordinance  is 
passed  after  property  has  been  acquired  for 
the  conduct  of  business,  affect  its  validity. 
Union  Oil  Ck>.  v.  Portland,  198  Fed.  441.  In 
that  case  it  appeared  that  an  oil  company 
had  acquired  property  for  the  erection  of  its 
plant  within  an  area  designated  by  the  coun- 
cil by  ordinance  in  which  fuel  oil  might  be 
stored,  and  that  subsequently  the  ordinance 
was  repealed  and  another  enacted  extending 
the  prohibited  area  so  as  to  include  the  prop- 
erty of  the  company.  It  was  insisted  that 
the  ordinance  was  invalid  as  depriving  the 
company  of  its  property  without  due  proc- 
ess of  law.  Answering  this  contention  the 
court  said:  "The  evidence  in  this  case  does 
not  show  that  the  council,  in  repealing  the 
districting  ordinance,  acted  arbitrarily  and 
not  in  the  exercise  of  a  reasonable  discretion. 
On  a  reconsideration,  it  found  that  the  ordi- 
nance was  adopted  without  full  information 
as  to  the  facts,  and^  that  it  was  a  mistake, 
and  hence  corrected  the  error  by  repealing  it. 
The  contemplated  construction  of  complain- 
ant's plant  was  no  doubt  the  immediate 
cause  of  repeal;  but  it  was  not  done  to  op- 
press or  discriminate  against  the  complain- 
ant, but  for  what  the  council  deemed  the 
public  welfare.  By  the  passage  of  the  ordi- 
nance the  council  did  not  exhaust  or  bargain 
away  the  police  powers  of  the  city,  or  de- 
prive itself  of  the  right  to  repeal  such  ordi- 
nance if,  in  its  judgment,  the  public  interest 
required.  Nor  was  it  estopped  from  doing 
so  because  the  complainant  had  taken  up 
an  option  previously  acquired  and  expended 
money  in  making  preparations  for  the  erec- 
tion of  such  plant  within  the  territory  de- 
scribed therein.  The  right  to  exercise  the 
police  power  is  a  continuing  one,  and  private 
property  and  business  is  always  subject  to 
a  legal  exercise  thereof." 

The  fact  that  a  special  ordinance  has  been 
enacted  granting  an  oil  company  the  privi- 
lege of  storing  refined  oils  within  the  city 
limits  does  not  affect  the  validity  of  a  sub- 
sequent general  ordinance  prohibiting  all 
persons  from  storing  such  oil,  though  the  lat- 
er ordinance  does  not  repeal  the  special  ordi- 
nance in  specific  terms.  Crowley  v.  Elss- 
worth,  144  La.  308,  38  So.  199,  108  Am.  St. 
Rep.  353,  69  L.R.A.  276. 

POWDEB. 

Powder,  being  highly  explosive  in  its  na- 
ture, a  city  may  under  the  general  welfare 
clause  of  its  charter  regulate  the  mode  of 
its  storage  within  its  limits.  Thus  in  Daven- 
port V.  Richmond  City,  81  Va.  636,  59  Am. 
Rep.  694,  it  was  said:  "The  storage  of  gun- 
powder in  a  city  or  town  being  attended  with 
danger,  its  regulation  is  a  matter  within  the 
power  of  the  corporate  authorities,  and,  con- 
sequently, the  judgment  of  the  city  cpundl 


as  expressed  in  the  ordinance  requiring  t]|# 
removal  of  the  magazines  in  question  is  con- 
clusive upon  the  courts." 

In  Williams  v.  Augusta,  4  Ga.  509,  it  wa» 
held  that  under  the  general  welfare  clause 
of  its  charter  a  city  had  the  power  to  enact 
an  ordinance  requiring  all  gunpowder  to  be 
,  stored  in  the  city  magazine,  except  a  small 
quantity,  fifty-six  pounds,  which  a  merchant 
was  allowed  to  keep  in  his  store.  It  waa 
further  insisted  in  that  case  that  the  ordi- 
nance was  invalid  in  that  it  denied  to  a  per- 
son violating  its  terms  the  right  to  trial  by 
jury.  Answering  this  contention  the  court 
said:  "The  city  council  of  Augusta,  in  our 
judgment,  had  the  power  conferred  on  them 
by  the  l^slature,  to  pass  the  ordinance  in. 
question — that  the  term,  'criminal  cases,' 
mentioned  in  the  Ist  section  of  the  3d  article 
of  the  constitution,  has  reference  to  viola- 
tions of  the  public  laws  of  the  state,  and  not 
to  the  local  by-laws  of  a  town  or  city,  made 
for  its  internal  police  and  good  government — 
and  that  inasmuch  as  the  right  of  trial  by 
jury  existed  in  England,  and  was  secured  by 
magna  charta,  and  municipal  corporations 
in  that  country  enforced  their  by-laws  by 
pecuniary  penalties,  in  a  summary  manner, 
and  the  same  right  being  conferred  uponi 
similar  corporations  in  this  state,  anterior 
to  the  adoption  of  the  constitution,  which 
had  been  constantly  exercised,  'the  right  of 
trial  by  jury,  as  heretofore  used  in  this- 
state,'  previous  to  the  30th  day  of  May,  1798, 
has  not  been  violated  by  the  city  council  of 
Augusta,  by  the  imposition  of  the  penalty 
for  a  breach  of  the  local  police  regulations 
of  that  city,  by  the  plaintiffs  in  error." 

An  ordinance  requiring  the  removal  of 
powder  magazines  to  a  place  without  the  city 
limits  is  not  invalid  because  no  provision  ia 
made  for  compensation.  Davenport  v.  Rich- 
mond City,  81  Va.  636,  59  Am.  Rep.  694.  It 
was  held  further  in  that  case  that  the  fact 
that  the  city  had  sold  the  lots  on  which  the 
magazines  were  erected  did  not  affect  the 
validity  of  the  ordinance  requiring  their  re- 
moval, the  court  saying:  "The  fact  that 
the  city  of  Richmond,  in  1866,  sold  to  the 
defendants,  or  to  those  imder  whom  they 
claim  title,  the  site  of  the  powder  magazines 
now  ordered  by  the  council  to  be  removed, 
for  the  purpose  or  with  the  knowledge  that 
the  same  was  to  be  used  for  the  erection  of 
powder  magazines,  does  not  prevent  the  city 
council  from  passing  the  ordinance  of  August 
17,  1882,  if,  in  the  judgment  of  that  body, 
the  safety  or  convenience  of  the  .people  de- 
mands the  removal  of  said  magazines." 

NlTBOOLYCEBINB. 

An  ordinance  prohibiting  the  storing  or 
transportation  through  the  streets  of  dyna- 
mite or  nitroglycerine  ii^  quantities   larger 
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than  five  quarts  was  held  in  Hays  v.  St. 
Mary's,  56  Ohio  St.  197,  44  N.  E.  924,  to  be 
within  the  power  conferred  on  cities  and  vil- 
lages by  a  statute  *'to  prevent  injury  or  an- 
noyance from  anything  dangerous,  offensive 
or  unwholesome,  and  to  cause  any  nuisance 
to  be  abated"  and  "to  regulate  the  trans- 
portation and  keeping  of  gunpowder  and 
other  explosive  and  dangerous  combustibles, 
and  to  provide  or  license  magazines  for  the 
same." 

In  Walter  v.  Bowling  6reen,  26  Ohio  Cir. 
Ct.  Rep.  756,  the  court,  construing  an  ordi- 
nance prohibiting  the  storage  or  transporta- 
tion through  the  streets  of  nitroglycerine  or 
dynamite  in  any  quantities,  said  of  the  power 
of  a  municipality  in  this  respect:  "They 
may  with  propriety  and  reason  prevent  the 
storage  of  certain  kinds  of  explosives  within 
the  limits  of  the  municipality,  and  they  may 
regulate  the  transportation  and  keeping  there- 
in of  any  gunpowder  or  other  explosive.  They 
may  pass  an  ordinance  that  would  be  per- 
missive in  its  nature  and  character  up  to  a 
certain  point,  but  with  respect  to  certain 
other  explosives  in  their  judgment,  and  as 
a  matter  of  fact,  too  dangerous  to  permit  of 
their  storage  within  the  corporate  limits  of 
the  municipality,  too  dangerous  to  permit  of 
their  being  transported  through  the  corporar 
tion  in  any  quantity,  we  have  no  doubt  they 
may  go  further  and  absolutely  prohibit  the 
storage  and  transportation  of  such  explosives. 
The  council  seems  to  have  been  of  the  opin- 
ion in  passing  this  ordinance  that  nitroglycer- 
ine was  an  explosive  of  that  character;  so 
extremely  dangerous  that  it  was  not  wise  to 
permit  any  quantity  thereof  to  be  stored 
within  the  corporate  limits,  or  to  permit  any 
quantity  of  it  to  be  transported  through  the 
city,  and  we  cannot  find  from  anything  in 
this  record,  and  we  are  not  apprised  of  any- 
thing, that  would  cause  us  to  doubt  the  wis- 
dom of  the  action  of  council  in  providing  for 
this  absolute  prohibition." 

Limitations  of  Rule. 

A  municipal  ordii^ance  placing  restrictions 
on  the  lawful  use  of  property ,*  must,  in  order 
to  be  valid,  specify  the  rules  and  conditions 
to  be  observed  and  must  admit  of  the  exercise 
of  the  privilege  by  all  citizens  alike  who  will 
comply  with  such  rules  and  conditions.  It 
must  not  admit  of  the  exercise,  or  of  any 
opportunity  to  exercise,  any  arbitrary  dis- 
crimination by  the  municipal  authorities  be- 
tween the  citizens  who  will  so  comply.  Rich- 
mond V.  Dudley,  129  Ind.  112,  28  N.  E.  312, 
28  Am.  St.  Rep.  180,  13  L.R.A.  687,  re- 
i>er9ing  26  N.  ^.  184.  In  that  case  the 
ordinance  held  to  be  invalid  read  as  follows: 
"Any  person  desiring  to  keep  or  store  any 
of  the  oils,  or  products  mentioned  in  the  first 
section  of  this  ordinance  within  the  cor- 
porate lii&its  of  the  city,  in  quantities  great- 


er than  five  barrels  at  a  time,  shall  present 
a  written  petition  to  the  common  council  at 
a  regular  meeting  thereof,  setting  forth  an 
exact  description  of  the  location,  premises, 
and  buifdings  on,  and  in  which  it  is  proposed 
to  keep  and  store  such  oils  and  products,  and 
the  manner  and  kind  of  vessels  in  which  the 
same  are  to  be  kept;  the  kind  of  oils,  and  the 
purposes  for  which  they  are  to  be  kept. 
Section  3.  Upon  the  presentation  of  the 
petition,  as  provided  in  section  two  of  this 
ordinance,  the  common  council  may,  if  the 
location  and  buildings  described  in  said  peti- 
tion, and  the  purposes  and  keeping  of  such 
oils  and  products,  are  deemed  suitable  and 
proper,  and  that  the  person  presenting  such 
petition  is  a  proper  person,  grant  such  per- 
mission to  keep  and  store  such  oils  and 
products  on  the  premises  and  in  the  manner 
set  forth  in  the  petition,  or  in  the  manner 
which  the  council  may  direct,  in  quantities 
greater  than  five  barrels  at  a  time,  which 
permission  so  granted  may  be  revoked  at 
any  time  at  the  option  of  the  council."  The 
court  said:  "It  will  be  observed  that  this 
ordinance  does  not  establish  any  general 
rules  for  the  storage  of  the  substances  pro- 
posed to  be  regulated,  but  reserves  to  itself, 
at  regular  meetings,  the  right  to  grant  or 
refuse  permission  to  keep  and  store  such  oils, 
dependent  upon  whether  it  at  such  time 
deems  the  location  and  buildings  suitable 
for  such  purpose,  and  the  person  presenting 
the  petition  *a  proper  person.'  It  further 
provides  that  the  permission  when  granted 
*may  be  revoked  at  any  time  at  the  option  of 
the  council.'  Language  better  calculated  to 
enable  the  common  council  to  arbitrarily 
control  the  business,  without  any  fixed  or 
known  rules,  cannot  well  be  imagined.  The 
business  of  keeping,  storing  and  dealing  in 
such  oils  is  a  legitimate  btfsiness,  and  every 
citizen  has  an  inherent  right  to  engage  in 
the  business  upon  equal  terms  with  any  other 
citizen." 

Where  the  legislature  has  passed  an  act 
specifying  the  fire  test  of  refined  petroleum 
and  other  oils  and  prescribed  the  mode  of 
storage,  a  municipality  has  no  power  to  pass 
an  ordinance  imposing  additional  tests  or 
conditions,  as  a  prerequisite  to  the  right  to 
keep  or  sell  such  oil.  Metropolitan  Board 
of  Health  v.  Schmades,  3  Daly  (N.  Y.)  282. 

It  has  been  held  that  in  the  absence  of  a 
statute  allowing  a  city  to  permit  the  use 
of  its  streets'  for  purely  private  purposes 
it  could  not  legally  grant  a  permit  for  the 
erection  of  a  gasolene  service  station  in  a 
street,  and  that  being  without  such  power, 
it  could  by  ordinance  or  resolution  revoke 
the  permit  at  pleasure.  Keyset  v.  Boise,  30 
Idaho  440,  165  Pac.  1121,  L.R,A.1917F  1005. 

But  in  New  Orleans  v.  Shuler,  140  La.  657, 
7S  So.  716,  it  was  held  that  an  ordinance 
prohibiting   the   storage  of   gasolene   under 
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the  sidewalk  and  the  erection  of  a  service 
pump  at  the  edge  of  the  walk  without  first 
obtaining  the  permission  of  the  city  and  pay- 
ing a  fee  therefor,  was  valid  and  within  the 
delegated  powers  of  the  city.  The  court 
based  its  decision  on  the  following  provi- 
sion of  the  city  charter:  "The  city  shall 
also  have  all  powers,  privileges  and  functions 
which,  by  or  pursuant  to  the  constitution 
of  this  state,  have  been,  or  could  be,  granted 
to  or  exercised  by  any  city.  The  legislative, 
executive  and  judicial  powers  of  the  city 
shall  extend  to  all  matters  of  local  and  mu- 
nicipal government,  it  being  the  intent  there- 
of that  the  specifications  of  particular  pow- 
ers by  any  other  provision  of  this  charter 
shall  never  be  construed  as  impairing  the 
effect  of  the  general  grant  of  powers  of  local 
government  hereby  bestowed." 

While  ordinarily  the  storage  of  gas  with- 
in the  limits  of  a  city  is  a  proper  subject 
of  regulation  under  the  police  power  such  a 
regulatory  ordinance  must  be  reasonable  and 
free  from  discrimination.  Thus  in  Dobbins 
V.  Los  Angeles,  195  U.  S.  223,  25  S.  Ct.  18, 
49  U.  S.  (L.  ed.)  169,  reversing  139  Cal.  179, 
72  Pac.  970,  96  Am.  St.  Rep.  96,  wherein 
the  court,  declaring  an  ordinance  fixing  the 
limits  in  which  gasworks  and  storage  tank 
might  be  operated  void  as  unreasonable,  set 
out  the  facts  and  its  ruling  as  follows:  ''It 
may  be  admitted  as  being  a  correct  state- 
ment of  the  law  as  held  by  the  California 
supreme  court  that,  notwithstanding  the 
grant  of  the  permit,  and  even  after  the  erec- 
tion of  the  works,  the  city  might  still,  for 
the  protection  of  the  public  health  and  safety, 
prohibit  the  further  maintenance  and  con- 
tinuance of  such  works,  and  the  prosecution 
of  the  business,  originally  harmless,  may  be- 
come, by  reason  of  the  manner  of  its  pros- 
ecution or  a  changed  condition  of  the  com- 
munity, a  menace  to  the  public  health  and 
safety.  In  other  words  the  right  to  exercise 
the  police  power  is  a  continuing  one,  and 
a  business  lawful  to-day  may  in  the  future, 
because  of  the  changed  situation,  the  growth 
of  population  or  other  causes,  become  a 
menace  to  the  public  health  and  welfare,  and 
be  required  to  yield  to  the  public  good. 
.  .  .  But  the  exercise  of  the  police  power 
is  subject  to  judicial  review  and  property 
rights  cannot  be  wrongfully  destroyed  by 
arbitrary  enactment.  It  was  averred  that  the 
works  would  be  so  constructed  so  as  not 
to  interfere  with  the  health  or  safety  of  the 
people.  No  reasonable  explanation  for  the 
arbitrary  exercise  of  power  in  the  case  is 
suggested.  The  narrowing  of  the  limits  with- 
in which  the  plaintiff  in  error^  in  compliance 
with  the  ordinance  of  the  city  and  the  per- 
mit of  the  board  of  fire  commissioners,  was 
proceeding  to  erect  the  gasworks,  to  the 
smaller  and  more  limited  section,  was  not 


demanded  by  the  public  welfare,  and,  taking 
the  facts  as  alleged  in  the  bill,  seems  rather 
to  have  been  actuated  by  a  purpose  to  ex- 
clude the  plaintiff  in  error  from  further 
prosecution  of  the  enterprise.  The  limits  of 
the  privileged  district  were  fixed  late  in 
August.  In  September  the  complainant  be- 
gan the  construction  of  the  works.  In  No- 
vember, without  changed  conditions  or  ade- 
quate reason,  the  council  by  an  amended 
ordinance  drew  a  line  embracing  a  part  of 
the  district  including  the  complainant's  prop- 
erty, and  declared  that,  too,  shall  be  prohib- 
ited territory.  This  action  is  strongly  cor- 
roborative of  the  allegations  of  the  bill  that 
the  purpose  was  not  police  regulation  in  the 
interest  of  the  public  but  the  destruction  of 
the  plaintiff's  rights  and  the  building  up  of 
anoliier  company  still  within  the  privileged 
district  after  the  passage  of  the  amendment. 
Being  the  owner  of  the  land  and  having 
partially  erected,  the  works  the  plaintiff  in 
error  had  acquired  property  rights  and  was 
entitled  to  protection  against  unconstitu- 
tional encroachments  which  would  have  the 
effect  to  deprive  her  of  her  property  with- 
out due  process  of  law.  It  is  averred  in  the 
bill  of  complaint  that  the  district  within 
which  the  works  were  being  erected  was  one 
given  over  to  manufacturing  enterprises, 
seme  of  which  were  fully  as  obnoxious  as 
gasworks  possibly  could  be;  that  it  contained 
large  spaces  of  unoccupied  lands,  worthless 
except  for  manufacturing  purposes,  and  by 
dear  inference  that  there  was  nothing  in 
the  situation  which  rendered  it  necessary, 
in  order  to  protect  the  city  from  a  noisome 
and  unhealthy  business,  to  decrease  the  area 
within  which  gasworks  could  lawfully  be 
erected.  .  .  .  We  think  the  allegations  of 
the  bill  disclose  such  character  of  the  terri- 
tory, such  sudden  and  unexplained  change 
of  its  limits  after  the  plaintiff  in  error  had 
purchased  the  property  and  gone  forward 
with  the  erection  of  the  works,  as  to  bring 
it  within  that  class  of  cases  wherein  the 
court  may  restrain  the  arbitrary  and  dis- 
criminatory exercise  of  the  police  power 
which  amounts  to  taking  of  property  with- 
out due  process  of  law  and  an  impairment  of 
property  rights  protected  by  the  fourteenth 
amendment  to  the  Federal  Constitution." 

A  city  may  not  pass  an  ordinance  allowing 
a  larger  amount  of  powder  to  be  stored  with- 
in its  limits  than  the  amount  prescribed  by 
a  state  statute  covering  the  subject.  Came- 
ron V.  Kennon-Connell  Commercial  Co.  22 
Mont  312,  66  Pac.  358,  74  Am.  St.  Rep. 
602,  44  L.R.A.  608,  wherein  it  was  said: 
''No  ordinance  of  a  city  could  authorize  a 
larger  quantity  of  powder  to  be  kept  by  a 
corporation  within  the  city  limits  than  the 
state  statute  allows,  unless  some  special 
exception  is  to  be  found  exempting  the  in- 
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habitants  of  such  city  from  the  operation  of 
the  general  statute.  None  such  affecting 
Butte  is  known  to  us,  however;  so  we  must 
regard  the  ordinance  of  that  city,  pleaded 
by  defendants,  which  permits  150  pounds  of 
powder  to  be  kept  at  one  time  by  a  com- 
pany in  its  warehouse  within  the  limits  of 
that  city,  as  inconsistent  with  the  state  law, 
without  force,  and  immaterial  to  the  case 
before  us." 

Unless  expressly  authorized  by  statute  a 
city  has  no  power  to  declare  the  powder  kept 
m  violation  of  an  ordinance  forfeited,  and 
an  ordinance  containing  such  a  provision  is 
void.    Cotter  v.  Doty,  5  Ohio  393. 

Where  it  appears  that  a  change  in  an  ordi- 
nance, increasing  the  prohibited  area  so  as 
to  include  a  business  which  has  previously 
been  given  a  permit,  is  of  an  arbitrary  and 
discriminatory  nature,  the  courts  will  de- 
clare the  ordinance  void.  Dobbins  v.  Los 
Angeles,  195  U.  S.  223,  25  S.  Ct.  18,  49 
U.  S.  (L.  ed.)  169,  reversing  139  Cal.  179, 
72  Pac  970,  96  Am.  St.  Rep.  95. 
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Libel  and  Slander  —  Privilesre  -*  Ooat* 
BieAt  on  Matter  of  Pnlilio  Interest. 

A  newspaper  publication  commenting  on  the 
organization  of  a  newly  elected  municipal 
council,  referring  to  it  as  a  "Tammany" 
system  and  stating  that  a  '"rake-off"  is  sus- 
pected, is  held  not  to  exceed,  as  a  matter  of 
law,  the  bounds  of  fair  comment  on  public 
affairs  and  to  be  qualifiedly  privileged. 

[See  note  at  end  of  this  case.] 

Appeal  from  Appellate  Division  of  Su- 
preme Court  of  Alberta. 

Action  by  Rice  Sheppard,  plaintiff,  against 
Bulletin  Company,  Limited,  defendant. 
Judgment  for  defendant  in  trial  court: 
Ives,  Judge.  Judgment  reversed  by  Appel- 
late Division  of  Supreme  Court.  Defendant 
appeals.    The  facts  are  stated  in  the  opinion. 

AETEAL  ikIXOWED. 

G,  F,  Benderson,  K.  C,  for  appellant. 
B,  B,  EdtoardSt  K.  (7.,  for  respondent. 


Orieshach,  0*Connor  d  Cormack,  solicitors 
for  appellant. 

Edtoards,  Duhuo  d  Pelton,  solicitors  for 
respondent. 

[455]  The  CsiEir  Justice  (dissenting), — 
The  appellant  devoted  much  pains,  both  in 
the  newspaper  articles  out  of  which  the  pres- 
ent libel  suit  arises  and  at  the  trial,  to 
proving  his  assertion  that  there  was  in  the 
Edmonton  city  council  a  party,  to  which  the 
rcspon(^nt  belonged,  known  as  the  "adminis- 
tration party,"  the  members  of  which  held 
together  on  all  matters  of  substance,  and^ 
composing  the  majority  of  the  council,  had 
the  control  of  the  affairs  of  the  city.  There 
is  no  point  to  the  statement,  unless  the  power 
of  the  alleged  party  was  directed  to  improper 
and  corrupt  ends.  The  rule  of  the  majority 
is  necessarily  incident  to  any  elected  council, 
and  such  majority  has  commonly  stability 
through  the  party  system  as  may  be  seen  in 
Parliament,  the  chief  council  in  the  land. 
It  was  not  necessary,  as  the  appellant  claims, 
''that  the  result  of  this  system  was  to  bring 
about  a  condition  in  Edmonton  practically 
the  same  as  the  Tammany  system  in  New 
York." 

The  appellant^  in  his  defence,  alleged  that 
his  attacks  were  directed  against  the. system 
and  not  against  the  respondent  as  an  individ- 
ual. This  is  perhaps  rather  inconsistent  with 
the  argument  advanced  in  the  article  of  the 
28th  November,  "that  good  government  de- 
I>ends  on  men  rather  than  on  form,"  but  there 
can,  I  think,  be  no  doubt  that  the  innuendo 
in  the  article  of  the  2nd  December  is  sup- 
ported, "that  the  plaintiff  conspired  with 
other  members  of  the  council  of  the  City  of 
Edmonton  to  conduct  the  business  of  the  city 
so  as  to  secure  [466]  private  ends  instead  of 
the  public  good  and  to  introduce  and  carry 
out  in  the  City  of  Edmonton  corrupt  and 
unlawful  practices  usually  associated  with 
the  name  of  Tammany." 

As  the  learned  judge  delivering  the  judg- 
ment under  appeal  says: — 

"There  can  in  this  matter  be  no  way  open 
for  an  interpretation  which  would  not  impute 
personal  knowledge  and  participation;"  it  is 
personal  corruption. 

The  appellant  is  really  driven  to  the  claim 
insistently  made  before  this  court  that  there 
is  a  difference  between  charges  against  the 
respondent  in  his  public  and  in  his  private 
capacity.  There  is  none;  and  I  think  this 
cannot  be  too  emphatically  stated.  The 
morality  which  a  num  is  bound  to  observe  in 
his  public  life  is  the  same  as  in  his  private 
life.  There  are  not  two  persons  in  a  man, 
( neither  are  there  two  codes  of  morality  but 
only  one.  Whilst  a  man  has  the  same  respon- 
sibility for  his  actions  whether  in  his  public 
or  private  capacity,  he  is  also  entitled  to  a 
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corresponding  protection  when  unjustly 
charged  with  immoral  acts  either  in  his 
public  or  private  capacity. 

I  give  the  effect  of  the  appellant's  arg- 
ument so  far  as  I  can  gather  it,  but  as  it  is 
to  be  found  in  his  factum,  it  is  certainly 
confused  and  apparently  far  from  clear  to 
the  writer  of  it.    In  it  we  read: — 

"The  second  point  taken  by  the  appellant 
is  that  the  learned  judges  in  appeal  failed  to 
appreciate  the  difference  between  criticism  of 
the  public  action  of  a  public  maniand  an 
imputation  upon  the  same  person  in  his 
private  capacity." 

Criticism  of  a  man  is  not  synonymous  with 
an  imputation  upon  him.  The  passage  pro- 
ceeds:— 

"The  quotation  from  the  judgment  of  Mr. 
Justice  Stuart  at  p.  187  of  the  case,  already 
given,  shews  that  the  judges  in  appeal  had 
clearly  in  mind  the  proposition  of  law  that 
there  must  be  an  imputation  upon  the  private 
or  personal  character  of  the  respondent  in 
order  that  he  might  be  entitled  to  judgment." 

There  is  no  such  previous  quotation,  and  I 
can  [457]  find  nothing  in  the  judgment  to 
which  counsel  can  be  referring.  Further,  I 
do  not  know  the  proposition  of  law  asserted. 
The  learned  counsel  appears  throughout  to 
confound  the  words  "private"  and  "personal" 
"capacity"  and  "character."  What  is  meant 
by  a  man's  private  character  I  do  not  know, 
but  every  imputation  upon  his  character  is 
a  personal  imputation  whether  in  his  public 
or  private  capacity. 

Again,  it  is  said: — 

"The  learned  judges  have  surely  gone  too 
far  in  finding  that  the  reasonably  necessary 
result  of  the  language  was  a  charge  of  per- 
sonal corruption.  Had  they  kept  in  mind 
the  distinction  which  is  always  made  between 
conduct  in  a  public  capacity  and  conduct  in 
a  private  capacity  it  would  have  been  clear 
to  them  that  the  article  not  only  did  not 
make  any  charge  against  the  respondent  in 
his  personal  capacity  but  made  it  plain  that 
the  criticism  was  directed  against  the  system 
and  not  against  the  individual." 

There  is  no  such  distinction  made  or  ca- 
pable of  being  made  and  the  confusion  of 
language  is  worse  than  ever.  What  capacity 
can  the  respondent  have  which  is  not  a  per- 
sonal capacity?  Apparently  the  argument  is 
that  a  charge  against  the  respondent  in  his 
personal  capacity  is  a  charge  against  the 
individual,  but  a  charge  against  a  public  man 
is  not  a  charge  against  an  individual  but  a 
system.  It  is  idle  to  attempt  to  follow  such 
arguments  any  further. 

Mr.  Justice  Beck  did  not,  as  alleged,  dis- 
sent from  the  judgment  of  the  other  judges 
of  appeal;  on  the  contrary,  he  agreed  with 
it  and  went  further.  I  do  not  find  it  neces- 
sary to  say  more  than  that  I  concur  in  the 


disposition  of  the  case  made  by  the  Appellate 
Division  and  would  dismiss  this  appeal  with 
costs. 

Dayies,  J. — ^This  action  was  one  brouglit 
by  the  plaintiff  against  the  defendant  print- 
ing company  for  several  alleged  libels 
published  respecting  him  in  [458]  their 
newspaper  the  Bulletin  in  the  City  of  Edmon- 
ton. 

The  plaintiff  was  an  alderman  of  that  city 
at  the  time  the  articles  were  published  and 
the  libels  related  to  his  actions  and  conduct 
as  such  alderman  and  as  one  supporting  what 
was  known  as  "the  administration"  in  the  city 
council  of  Edmonton.  They  were  written  on 
the  eve  of  a  city  election  for  a  number  of 
aldermen.  The  plaintiff  was  not  one  of  these, 
as  he  had  been  elected  for  a  two  year  term, 
only  one  of  which  had  expired. 

The  articles  complained  of  were  written 
in  a  very  vigorous  and  forceful  style  and  did 
not  mince  matters  in  charging  that  the  civic 
"administration  party,"  that  is  the  mayor 
with  a  majority  of  the  aldermen  who  usually 
voted  with  him  to  support  and  carry  out 
the  policy  he  advocated,  had  brought  the 
affairs  of  the  city,  socially  as  well  as  finan- 
cially, into  a  very  disgraceful  condition 
which  could  and  should  be  remedied  by  the 
election  of  a  new  mayor  and  a  body  of  alder- 
men who  would  support  a  new  and  better 
policy  and  method  of  civic  government. 

There  were  five  distinct  libels  charged 
against  the  defendant  as  having  been  pub- 
lished in  its  newspaper.  In  order  to  under- 
stand these  articles  properly  and  to  appre- 
ciate their  true  meaning  and  object  and 
how  they  would  be  understood  by  an  ordinary 
citizen  of  Edmonton,  it  is  absolutely  neces- 
sary to  read  the  record  we  have  before"  us, 
which  includes  not  only  the  articles  in  full 
as  published  and  the  evidence  given  at  the 
trial,  but  also  many  exhibits  and  amongst 
them  an  important  report  made  by  Mr.  Jus- 
tice Scott,  who  had  been  appointed  to  exam- 
ine and  report  upon  the  "existence  of  crime 
and  vice  within  the  city  and  whether  its 
growth  and  extent  had  been  such  as  to  in- 
dicate a  failure  on  the  part  of  the  civic 
authorities  to  enforce  the  law."  ' 

[459]  The  learned  judge,  acting  as  such 
commissioner,  found  it  difficult,  if  not  im- 
possible, to  obtain  the  evidence  of  many  wit- 
nesses who  were  iu  a  position  to  know  the 
facts  on  which  he  was  asked  to  report,  as 
they  had  been  spirited  away  and  could  not  be 
had. 

But  while  he  reported  that  "there  is  no 
direct  evidence  of  the  receipt  by  any  alder- 
man, commissioner  or  other  officer,  servant  or 
agent  of  the  city,  of  any  money  for  the  pro- 
tection of  vice,"  he  went  on  to  say:  "If  the 
evidence  of  the  prostitutes  who  left  the  c|ty 
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on  the  eye  of  the  inveetigation  could  have 
been  procured,  more  light  might  haye  been 
tliTown  upon  the  question.  Some  of  those 
who  were  examined  before  me  are  shown  to 
have  stated  that  they  were  under  protection 
by  the  police  by  reason  of  their  having  paid 
for  it;  but,  upon  their  examination,  they 
denied  that  they  had  paid  any  money  for 
that  purpose." 

He  winds  up  his  report  as  follows: — 

''Having  regard  to  the  inconclusiveness  of 
the  evidence  already  given  in  some  respects 
and  to  the  number  of  witnesses  ^liose  ab- 
sence has  made  it  impossible  to  examine 
them,  it  is  suggested  that  the  present  report 
be  treated  as  an  interim  one,  and  the  author- 
ity conferred  by  the  council  for  the  inquiry 
be  extended,  so  that,  if  it  hereafter  becomes 
possible  to  obtain  any  further  information, 
a  tribunal  for  that  purpose  w^ill  be  available. 
The  general  condition  revealed  is  of  the  most 
Eerious  possible  character  and  it  seems  im- 
portant, from  the  point  of  view  of  the  cit- 
ixens  generally,  that  the  fullest  possible 
light  should  be  thrown  upon  the  subject  and 
the  persons  responsible  definitely  ascer- 
tained." 

The  conditions  the  learned  commission  was 
able  to  report  upon  being,  as  he  said,  of  the 
"most  serious  character"  and  "requiring  the 
fullest  possible  light  to  be  thrown  upon  the 
subject,"  it  became  not  only  the  right  but 
the  duty  of  the  press  of  the  city  thoroughly 
to  discuss  the  deplorable  situation  revealed 
and  to  make  such  fair  and  reasonable  com- 
ments upon  it  and  upon  the  civic  adminis- 
tration responsible  for  it  as  the  revealed 
tacts  called  for. 

Such  right  and  duty  however  would  not, 
oi  course,  justify  unfair  or  unreasonable 
comment  reflecting  upon  the  characters  and 
reputations  of  those  more  or  [460]  less  re- 
sponsible for  those  facts.  The  defence  set  up 
b;  the  defendant  is  that,  in  the  discharge  of 
its  right  and  duty  as  a  ^lewspaper,  it  did  not 
trespass  or  go  beyond  what  was  fair  and 
reasonable  comment  upon  matters  of  public 
interest. 

Whether  such  defence  has  been  made  out 
if  the  question  before  us  now,  and,  in  deter- 
mining it,  we  are  practically  acting  as 
jurymen  and  must  decide,  not  on  any  possible 
interpretation  which  might  be  suggested  of 
the  language  complained  of,  but  upon  such 
an  interpretation  as  is  reasonably  plain  and 
fair  and  as  would  be  understood  by  the  people 
of  Edmonton. 

It  is,  in  my  opinion,  most  unfortunate 
that  the  issues  had  not  been  submitted  to  a 
jury — a  tribunal  recognized  as  peculiarly 
weU  qualified  to  pass  on  such  a  question  as 
we  have  before  us.  But  we  have  to  deal  with 
the  case  as  it  stands  with  a  conflict  of  judi- 
cial opinion. 


The  learned  trial  judge  held  that  each  and 
all  of  the  alleged  libels  were  fair  and  rea- 
sonable comments  upon  matters  of  public 
interest  and  on  such  a  finding  of  fact  he  dis- 
missed the  action. 

The  Appeal  Court  was  divided. 

Three  of  the  learned  judges  agreed  with 
the  trial  judge  with  respect  to  all  of  the 
alleged  libels  but  one,  that  they  were  merely 
fair  comment  in  matters  of  public  interest: 
but  with  respect  to  that  one,  two  of  them 
concurred  in  the  opinion  delivered  by  Mr. 
Justice  Stuart  that,  "it  contained  beyond 
doubt  an  insinuation  that  the  plaintiff  was 
one  of  a  number  of  aldermen  who  were  acting 
corruptly  and  dishonestly  in  their  dealing 
with  the  paving  contracts"  and  that  applying 
the  meaning  of  the  word  "Tammany"  to  be 
that  given  by  the  defendant  in  its  article  of 
]>ecember  1st  it  clearly  [461]  "supported  the 
innuendo  alleged  in  the  fifth  paragraph  of 
the  claim  that  the  plaintiff  conspired  with 
other  members  of  the  council  to  introduce 
and  carry  on  in  the  City  of  Kdmonton  corrupt 
and  unlawful  practices." 

Mr.  Justice  Beck  held  that  all  of  the 
articles  charged  as  libellous  were  in  fact  so 
and  was  in  favour  of  setting  aside  the  verdict 
of  the  trial  judge  and  entering  judgment  for 
the  plaintiff  and  if  he  was  not  satisfied  with 
nominal  damages  "there  should  be  an  assess- 
ment of  damages." 

The  extract  from  the  article  of  December 
2nd,  which  the  Appeal  Court  has  held  to  be 
libellous,  is  as  follows: — 

"The  members  of  the  council  (clearly  re- 
ferring to  the  plaintiff  among  others)  who 
were  so  careful  not  to  let  a  printing  contract 
of  $10,000  or  $12,000  get  by  their  friends  will 
have  to  do  a  lot  of  explanation  to  satisfy  the 
men  who  had  to  stint  their  families  in  order 
to  get  their  taxes  paid  by  last  Monday  after- 
noon that  their  split  on  the  paving  contracts 
running  into  the  hundreds  of  thousands  was 
for  the  protection  of  the  city's  interest  and 
not  because  of  a  split  as  to  a  possible  rake- 
off.  ..  .  We  have  had  one  year  of  Tam- 
many.    We  can't  stand  another." 

I  have  given  the  judgment  of  the  majority 
of  the  Court  of  Appeal  a  great  deal  of  consid- 
eration and  do  not  find  myself  able  to  concur 
in  the  conclusion  they  reached  as  to  'the 
libellous  character  of  this  article. 

In  construing  that  article  and  forming  a 
conclusion  as  to  what  is  really  meant,  one 
must  place  oneself  in  the  position  of  a  res- 
ident of  Edmonton  to  whom  it  was  specially 
addressed  on  the  then  eve  of  an  election  for 
mayor  and  aldermen  for  the  then  coming 
year.  One  must  ask  oneself  in  view  of  the 
then  existing  proved  conditions  in  civic 
matters,  of  Judge  Scott's  report,  of  the  evi- 
dence given  at  the  trial  and  of  all  other  sur- 
rounding circumstances,  whether,  as  the  trial 
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judge  found,  the  article  did  not  go  beyond 
what,  in  the  extraordinary  and  unfortunate 
civic  circumstances,  was  fair  and  legitimate 
criticism  or  had  crossed  [462]  the  line  as 
the  Appeal  Court  found  and  become  libellous. 
But  in  forming  one's  conclusion,  one  must 
not  confine  one's  mind  to  the  ipsiasima  verba 
of  the  extract  from  the  article  in  question 
found  to  be  libellous  but  upon  the  language 
of  the  article  as  a  whole  and  in  the  light  of 
all  the  surrounding  conditions  and  circum- 
stances. 

I  do  not  think  that  the  language  of  the 
article  when  so  viewed  necessarily  "imputed 
personal  knowledge  and  participation"  on 
the  plaintiff's  part  in  civic  corruption  and 
dishonesty  or  of  a  corrupt  conspiracy  of 
which  the  plainti£f  was  a  party  with  regard 
to  the  affairs  of  the  City  of  Edmonton. 

I  fully  agree  with  the  statement  of  the 
learned  judge  (Mr.  Justice  Stuart)  that 
''when  personal  corruption  is  charged,  there 
is  no  distinction  between  the  plaintiff  as  an 
alderman  and  as  a  private  citizen." 

where  I  cannot  agree  is  in  finding  any 
charge  of  personal  corruption  at  all. 

The  writer  was  referring  to  and  consider^ 
ing  the  actions  of  "the  majority  of  the  ad- 
ministration" to  which,  it  is  true,  the  plain- 
tiff was  allied  and  with  whom  he  as  a  rule 
voted.  The  learned  judge  himself  says  in 
his  judgment: — 

"After  an  examination  of  the  reports  of  the 
proceedings  of  the  council,  I  am  of  the  opin- 
ion that  it  could  with  some  appearance  of 
reason  by  a  fair  and  honest  though  vigorous 
critic  be  argued  that  there  was  such  an  ad- 
ministration party  and  that  the  plaintiff  at 
least  supported  it." 

I  fully  agree.  I  also  concur  generally  in 
the  reasons  given  by  the  learned  judge  for 
the  conclusions  reached  by  him  and  concurred 
in  by  the  majority  of  the  court  with  respect 
to  all  the  other  alleged  libels  that  they  did 
not  exceed  the  bounds  of  legitimate  criticism 
when  read  in  the  light  of  all  the  circum- 
stances and  should  not  be  construed,  as  "im- 
puting personal  [463]  and  corrupt  inten- 
tions" on  the  plaintiff's  part.  The  learned 
judge  says  in  his  judgment: — 

"I  think  I  can  go  a  step  further  and  also 
say  that  an  aasertion  that  there  was  such  a 
pajrty,  that  the  plaintiff  was  a  member  of  it, 
that  the  policy  of  the  party  was  one  of 
eorruption  and  dishonesty  would  also  not  be 
a  libel  upon  the  plaintiff  except  by  an  in- 
nuendo that  the  plaintiff  knowingly  and  con- 
eciously  assisted  and  supported  such  a  policy. 
Assuming  personal  innocence  of  any  corrupt 
•or  dishonest  motive  on  the  part  of  the  plain- 
tiff, that  is,  personal  ignorance  of  the  real 
aims  and  purposes  of  his  party,  there  could 
be  nothing  but  legitimate  and  fair  criticism 
and  comment  upon  his  action  as  a  public 


man  in  charging  him  with  supporting  & 
party  having  such  corrupt  and  dishonest 
purposes  because,  €a  hypotheai,  he  would  not 
be  personally  corrupt  or  dishonest,  but  only 
innocently  mistaken,  in  his  course  of  action. 
The  presence  of  an  innuendo  or  personal 
knowledge  and  participation  would  in  my 
opinion  clearly  be  necessary  before  a  charge 
against  him  of  being  a  member  of  such  a 
party  could  be  considered  libellous." 

Adopting  and  accepting  as  I  do  those  rea- 
sons, however,  I  cannot  concur  in  the  con- 
clusion reached  by  him  respecting  the  article 
of  the  2nd  December.  There  is  no  charge 
that  the  plaintiff  knowingly  and  consciously 
was  a  party  to  a  corrupt  conspiracy  to  de- 
fraud the  city  or  that  he  personcilly  was 
guilty  of  fraud  or  corruption.  It  was  the 
"administration'*  of  which  the  plaintiff  was 
A  member  that  was  being  attacked,  not  the 
plaintiff  personally.  He,  i(  was  argued, 
must  be  held  responsible  with  the  others 
comprising  it  for  its  acts  and  its  policy. 
But  to  say  that  a  member  of  a  party  must 
be  held  responsible  for  the  acts  of  the  ad- 
ministration he  supports  and  to  call  that 
administration  "Tammany"  falls  short  in  my 
judgment  under  such  facts  as  are  here  dis- 
closed of  charging  personal  corruption  and 
dishonesty. 

I  frankly  admit  that  it  is  difficult  some- 
times to  draw  the  line  between  libel  and 
fair  and  reasonable  comment  upon  matters 
of  public  interest. 

In  the  instance  before  us,  I  feel  compelled 
to  hold,  largely  for  the  reasons  advanced  by 
the  learned  judge  [464]  who  delivered  the 
majority  judgment  of  the  Court  of  Appeal 
when  deciding  against  the  libellous  character 
of  all  the  other  charges,  that  the  article  in 
question  of  the  2nd  December  did  not  under 
all  the  circumstances  exceed  the  bounds  of 
fair  and  legitimate  criticism  upon  a  matter 
of  great  public  interest  and  did  not  impute 
to  the  plaintiff  personal  fraud  or  corruption 
in  connection  with  the  affairs  of  the  citv  of 
which  he  was  an  alderman  or  that  he  "had 
conspired  with  other  members  of  the  council 
to  introduce  and  carry  on  in  the  City  of 
Edmonton  corrupt  and  unlawful  practices." 

I  think  undue  weight  has  been  given  to  the 
use  of  the  word  "Tammany"  in  the  libel  com- 
plained of.  Years  ago  in  the  Upited  States 
the  word  was  in  very  bad  odour  especially 
in  New  York  under  the  "Boss"  governments 
so  called  of  Tweed  and  some  of  his  successors. 
But  a  construction  seems  to  have  been  placed 
upon  the  meaning  of  the  word  in  the  libel 
complained  of  which  it  does  not  necessarily 
bear.  It  is  argued  that  Tammany  govern- 
ment means  the  practical  and  systematic 
application  to  civic  government  of  the  old 
party  cry  "to  the  victors  belong  the  spoils" 
not   only   with   regard   to   appointments   to 
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ofBce  but  with  reapect  to  tlie  letting  and 
aw&rding  of  civic  contracts.  That  may  be 
60;  the  policy  may  be  a  very  vicious  one 
and  may  be  carried  out  in  ways  the  most 
objectionable  and  corrupt.  But  it  does  not 
necessarily  follow  that  it  must  be  corrupt 
and  it  certainly  cannot  be  said  that  it  in- 
volves personal  charges  ag%inst  each  and  all 
of  those  who  supported  the  administration 
80  called  "Tammany."  In  fact,  the  defend- 
ant, when  first  charged  with  libel  by  the 
plaintiff,  most  emphatically  disclaimed  any 
intention  of  imputing  personal  corruption  to 
the  plaintiff  or  conspiracy  on  his  part  to 
abet,  or  procure,  or  maintain  corruption.  If 
[465]  any  such  construction  was  put  upon  the 
language  complained  of,  the  defendant  une- 
quivocally repudiated  it  and  expressed  him- 
self as  willing  and  ready  to  make  the  most 
complete   apology. 

.  The  substance  of  the  charge  was  that  the 
plaintiff  as  a  public  man  and  an  alderman 
supported  by  his  votes  and  maintained  in 
power  an  administration  that  the  paper  held 
was  corrupt — not  that  he  did  so  for  any  per- 
sonal benefit  or  knowingly  and  consciously 
abetted  and  assisted  and  supported  corrup- 
tion in  civic  government. 

The  plaintiff,  it  must  be  remembered,  was 
not  before  the  electors  for  re-election.  He 
had  another  year  to  serve  as  alderman.  The 
articles  were  written  to  defeat  the  mayor, 
''the  Boss"  of  the  administration,  and  those 
members  of  it  seeking  re-election.  Looking 
at  the  conditions  and  circumstances  and  at- 
mosphere surrounding  the  publication  of  the 
article  complained  of,  the  relation  of  the 
plaintiff  to  the  attack  made,  and  the  purpose 
and  object  of  the  writer,  so  far  as  I  acting 
as  a  juryman  can  determine  them,  I  conclude 
that  the  court  below  has  placed  a  meaning 
upon  the  article  which  it  does  not  reasonably 
bear  and  that  under  all  the  circumstances  it 
does  not  exceed  the  bounds  of  fair  comment 
and  criticism,  though  it  may  be  fairly  argued 
that  it  reaches  to  those  bounds. 

I  would  have  been  very  much  surprised  if 
any  independent  witness,  'a  citizen  or  resident 
of  Edmonton,  could  have  been  found  who 
would  state  that  he  understood  the  article  to 
bear  the  meaning  the  learned  judges  deter- 
mined it  did. 

I  need  hardly  say  that  no  such  witness  was 
found. 

The  law  on  this  important  subject  of  fair 
comment  as  concisely  stated  in  18  Halsbury, 
at  p.  711,  is,  I  [466]  think,  correct  and  is 
supported  by  authorities  which  will  not  be 
challenged. 

It  reads: — 

The  defendant  may  nevertheless  succeed 
on  his  plea  of  fair  comment  if  he  shews  that 
the  imputation  of  which  the  plaintiff  com- 
plains, although    defamatory,   and   although 


not  proved  to  have  been  true,  yet  was  an  im- 
putation in  a  matter  of  public  interest,  made 
fairly  and  bona  fide  as  the  honest  expression 
of  the  opinion  ^ which  the  defendant  held  upon 
the  facts  truly  stated,  and  was  in  the  opinion 
of  the  jury  warranted  by  the  facts,  in  the 
sense  that  a  fair  minded  man  might  upon 
those  facts  bona  fide  hold  that  opinion.'' 

The  conclusions  inferred  as  matters  of 
opinion  have  not  to  be  proved  as  facts  and 
on  the  issue  of  fair  comment  the  mental  at- 
titude of  the  commentator  is  immaterial. 

I  am  of  the  opinion  that  the  appeal  should 
be  allowed  with  costs  here  and  in  the  Court 
of  Appeal  and  that  the  judgment  of  the  trial 
judge  should  be  restored. 

Idington,  J. — ^The  respondent  was  an  alder- 
man of  the  City  of  Edmonton  when  the  ap- 
pellant as  the  publisher  of  a  newspaper  called 
''The  Bulletin,"  in  evident  anticipation  of  the 
annual  city  election,  attacked  in  ^ve  different 
articles  the  conduct  of  the  mayor  and  city 
council  in  relation  to  their  management  of 
the  city's  municipal  government. 

The  respondent  complained  of  these  arti« 
cles  in  an  action  tried  in  Edmonton  before 
Mr.  Justice  Ives  without  a  jury  and  he  dis- 
missed the  action. 

Upon  an  appeal  to  the  Court  of  Appeal  for 
Alberta  that  judgment  was  reversed  and 
judgment  entered  for  $450  damages  and 
costs. 

The  opinion  judgment  of  the  majority  of 
the  court  held  that  each  one  of  the  first 
three  of  said  articles,  taken  by  itself,  was 
not  libellous  under  the  circumstances,  but 
that  the  fourth,  published  on  the  2nd  of  De- 
cember, was  so. 

[467]  The  part  of  the  article  which  Mr. 
Justice  Stuart,  writing  the  majority  judg- 
ment, quotes  and  relies  upon  is  as  follows: — 

"The  members  of  the  council  (clearly  re- 
ferring to  the  plaintiff  among  others)  who 
were  so  careful  not  to  let  a  printing  contract 
of  $10,000  or  $12,000  get  by  their  friends 
will  have  to  do  a  lot  of  explanation  to  satisfy 
the  men  who  had  to  stint  their  families  in 
order  to  get  their  taxes  paid  by  last  Monday 
afternoon  that  their  split  on  the  paving  con- 
tracts running  into  the  hundreds  of  thou- 
sands was  for  the  protection  of  the  city's  in- 
terest and  not  because  of  a  split  as  to  a 
possible  rake-off.  .  .  .  We  have  had  one 
year  of  Tammany.    We  can^t  stand  another." 

The  formal  judgment  of  the  court  is  ex- 
pressed in  general  terms  and  makes  no  dis- 
tinction between  the  several  counts  (if  I  may 
be  permitted  to  use  the  old  fashioned  term) 
in  the  statement  of  claim.  But  in  the  argu- 
ment of  counsel  before  us,  it  seemed  to  be 
oonoeded  that  the  judgment  appealed  from 
must  rest  upon  this  paragraph  alone. 
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The  innuendo  thereto  in  the  statement  of 
claim  is  as  follows: — ^''meaning  thereby  that 
the  plaintiff  conspired  with  other  members 
of  the  council  of  the  City  of  Edmonton  to 
conduct  the  business  of  the  city  so  as  to  se- 
cure private  ends  instead  of  the  public  good 
and  to  introduce  and  carry  out  in  the  City 
of  Edmonton  corrupt  and  unlawful  practices 
usually  associated  with  the  name  of  Tam- 
many.' " 

No  witness  was  called  to  support  this  in- 
nuendo and  we  are^left  to  conjecture. 

I  am  unable  from  reading  that  article, 
indeed  all  the  articles  in  their  entirety,  to 
attach  any  such  meaning  as  Mr.  Justice 
Stuart  places  thereon. 

I  think  we  must  look  at  all  the  facts  and 
read  all  the  articles  and  understand  so  far 
as  we  can  the  situation  with  which  the  writer 
of  the  article  is  dealing  before  we  can  even 
approximately  reach  a  correct  interpretation 
of  this  paragraph. 

The  article  was  largely  based  on  the  action, 
or  want  of  action,  on  the  part  of  the  mayor 
and  those  in  the  [468]  council  usually  sup- 
porting him.  The  respondent  woUld  have  us 
believe  he  was  a  man  of  independent  action 
in  everything  and  not  tainted  with  the  com- 
mon frailty  of  uniting  with  others  to  push 
forward  any  agreed  on  policy. 

He  seems  to  have  been  a  respectable  man 
who  was  nominated  on  a  municipal  ticket 
along  with  the  mayor,  and  that  ticket  seems 
to  have  carried  at  the  election  in  December, 
1913,  for  the  part  of  the  council  of  1914  to 
be  then  elected. 

His  knowledge  of  his  colleagues  was,  ac- 
cording to  his  own  story,  so  slight  that  I  infer 
he  knew  little  of  Edmonton *s  chosen  people. 

Indeed  he  seems  to  have  been  such  a 
stranger  that  I  doubt  if  he  could  eVer  have 
been  elected  but  by  reason  of  his  being  placed 
on  their  ticket  or  some  one  else's  ticket. 

And  at  the  organization  of  the  council  for 
the  coming  year,  he  was  kindly  taken  by  the 
hand  on  the  part  of  those  on  whose  ticket 
he  was  elected,  and  selected  as  one  of  the 
chosen  three  to  strike  the  standing  commit- 
tees for  the  year. 

That  labour,  he  tells  us,  was  not  very  ardu- 
ous, for  when  he  retired  to  a  room  with  the 
other  two,  who  were  certainly  then  friends  of 
the  mayor,  he  found  the  lists  all  ready.  All 
he  had  to  do  was  to  assent,  and  he  instantly 
assented  accordingly. 

How  could  a  stranger  given  a  place  on 
two  committees,  when  s(nne  had  to  be  satis- 
fied with  only  one  place,  refuse  to  thus  as- 
sent?   Or  had  he  been  consulted  beforehand? 

Certainly  if  we  analyse  the  composition  of 
the  committees  thus  struck  and  bear  in  mind 
so  much  of  the  council's  doings  as  presented 
to  us,  someone  dose  to  the  mayor  had  been 


consulted,  unless  we  attribute  [469] -the 
suit  of  these  labours  to  some  miraculous  in- 
spiration. 

As  any  one  of  experience  knows,  the  forma- 
tion of  these  committees  was  perhaps  the 
most  important  step  of  the  year,  either  to 
promote  the  general  good  or  the  strengthening 
the  hands  of  the  mayor,  or  someone  else,  bent 
on  dominating  tne  council.  Hence  the  due 
preparation  of  the  lists  of  men  constituting 
the  needed  committees.  There  is  much  in 
the  result  arrived  at  which  shews  the  mayor 
had  a  policy  of  his  own  and  saw  to  it  he  could 
control  things  generally  as  he  desired. 

The  respondent,  later,  on  the  3rd  of  Feb- 
ruary, although  on  two  committees  already, 
was  chosen  as  a  member  of  the  Health  and 
Safety  Committee,  when  a  Mr.  Calder,  of 
whose  position  as  one  of  the  opposition  to 
the  administration  party  there  seems  to  have 
been  no  doubt,  had  resigned  from  that  com- 
mittee. 

In  light  of  the  foregoing  and  what  I  am 
about  to  advert  to,  I  think  ordinary  people, 
only  conversant  with  ordinary  actions  of 
public  men  and  their  associates,  would  be 
quite  justified  in  assuming  and  saying  that 
the  respondent  was  looked  upon,  by  the  other 
supporters  of  the  administration,  as  a  gen- 
eral supporter  thereof.  And  as  such  men 
often  know  a  man  better  than  he  knows  him- 
self, they  might  be  quite  justified  in  setting 
him  down  as  such. 

The  organization  for  business  seemed  ac- 
cording to  practice  and  policy  to  require 
commissioners  to  be  appointed  of  whom  each 
was  in  charge  of  the  department  allotted  to 
him.  This  year,  there  were  four  such  salaried 
officers  of  whom  one  was  supposed  to  be  un- 
der the  Safety  and  Health  Committee  which 
had  to  deal  with  the  police  department.  Per- 
haps it  would  be  more  correct  to  say  the 
committee  was  under  the  [470]  commissioner. 
The  commissioner  assigned  to  the  charge  of 
the  police  was  one  that  respondent  had  voted 
to  place  there. 

The  chief  of  police,  an  excellent  officer,  it 
is  admitted,  at  the.  dictation  of  the  mayor, 
was  driven  out  of  the  service,  and  step  by 
step  the  condition  of  things  became  so  dis- 
graceful that  there  was  an  outburst  of  public 
indignation  early  in  February. 

The  respondent  admits  having  heard  on 
the  1st  of  January  and  perhaps  before,  that 
prostitution  was  on  the  increase  in  the  city. 
Mr.  Justice  Scott  reports  that  the  general 
increase  of  crime,  which  is  the  usual  accom- 
paniment of  such  a  condition,  is  not  trace- 
able till  about  early  February  and  so  con- 
tinued until  the  investigation. 

The  most  pitiable  thing  in  this  case  is  the 
respondent's  story  of  all  he  ever  did  to  put 
a  stop  to  this  carnival  of  vice  that  Mr.  Jus- 
tice Scott's  report  sets  forth  as  existent. 


BULLETIN  CO.  ▼.  SHEPPAHD. 

S5  Can.  Bup,  Ot.  454, 


167 


He  voted  for  an  i&vestigKtioii  aad  brought 
a  trifling  incident  or  two  to  the  notice  of  the 
eommiasioner  besides  asking  him  to  restore 
a  respectable  policeman  who  had  been  dis- 
missed. 

If  he  had  no  more  force  of  character  than 
to  rest  satisfied  with  that  course  of  conduct 
and  serve  on  that  committee  in  silence,  as 
he  seems  to  have  done  for  four  months,  whilst 
the  criminal  part  of  the  population  were  hav- 
mg  a  fine  time,  under  the  policy  of  the  ad- 
ministration of  the  city,  I  assume  he  is,  by 
reason  of  his  thus  lending  his  respectability 
for  others  to  hide  behind,  not  entitled  to 
complain  of  being  treated  as  one  of  the 
mayor's  supporters. 

It  likely  never  would  have  been  necessary 
to  hold  any  expensive  judicial  inquiry  such 
as  i>egan  in  the  [471]  following  June  after 
four  months  of  agitation,  had  the  respondent, 
and  such  as  he,  done  their  whole  duty. 

To  remain  almost  dumb  in  such  a  position 
as  he  was  given  at  the  hands  of  the  mayor 
and  his  friends  was  in  my  opinion  an  un- 
worthy toleration  of  evil  policies  that  was  de- 
serving of  criticism  and  censure. 

If  not  an  active  pandering  to  the  desires 
of  the  seamy  side  of  social  life,  it  is  a  policy 
likely  to  reap  its  reward  from  that  side,  in 
kindly  remembrance  at  election  times. 

If  that  is  not  in  accord  with  just  what 
'Tammany"  sometimes  stands  for  in  popular 
estimation  and  expression,  I  misunderstand 
the  term. 

Neither  Tammany  nor  any  other  organiza- 
tion ever  sinks  so  low  as  to  be  in  action 
wholly  wicked  or  composed  entirely  of  wicked 
men.  The  most  deplorable  thing  about  what 
Tammany  and  its  like  are  betimes  supposed 
to  stand  for,  is  the  facility  with  which  re- 
spectable men  lend  their  support  to  those 
dragging  down  what  was  originally  respecta- 
ble. Alone  they  would  be  powerless.  The 
aid  of  respectable  men  willing  to  give  their 
countenance  to  those  of  evil  mind  is  the 
menace  of  what  may  ultimately  destroy  free 
iRstitutions. 

It  need  not  necessarily  be  a  slavish  and 
unfaltering  support  but  yet  enough  to  lend 
aid  and  encouragement  to  that  combination 
of  men  who  are  pursuing  an  evil  or  danger- 
ous policy  which  entitles  the  press  to  classify 
them  as  of  that  party  or  faction  and  subject 
to  more  or  less,  severe  criticism  as  the  occa- 
sion calls  for. 

There  are  several  incidents  in  the  later 
development  of  the  municipal  managemcmt 
hy  the  mayor  and  those  supporting  him,  in 
which  the  respondent  voted  with  them,  which 
formed  the  subject  of  some  of  these  attacks 
complained  of. 

[472]  These  incidents  furnish  concrete  il- 
lustrations, either  of  the  party  alliance  of 
respondent  with  the  administration  party  (or 
faction  as  he  on  examination  for  discovery 


designated  the  parties  in  the  council)  or  an 
identical  conception  of  duty  in  given  crucial 
tests  of  the  principled  which  guided  him  as 
an  alderman  in  the  discharge  of  his  duty.  In 
either  alternative  he  does  not  seem  to  me 
to  have  any  right  to  complain  of  his  classifi- 
cation by  the  writer  of  the  articles,  if  his 
votes  on  these  occasions  'reflect  his  views  of 
public  duty. 

The  mayor  conceived  the  idea  that  the  slow 
method  of  voting  the  moneys  which  lent  itself 
to  obstructing  the  aims  and  desires  of  the 
administration  should  be  swept  away  and 
power  sought  to  constitute  a  two  million  dol- 
lar fund  for  the  council  to  draw  upon,  and 
for  this  proposal  the  respondent  voted.  It 
was  adopted  in  haste  and  without  due  con- 
sideration submitted  to  the  electors  who  re- 
fused their  assent. 

They  were  entitled  to  have  the  fullest  con- 
sideration thereof  by  the  council  before  being 
called  upon  to  vote.  They  were  entitled  to 
assume  that  the  council  had  only  after  such 
consideration  decided  to  recommend  the  adop- 
tion of  such  a  scheme  before  putting  the  city 
to  the  expense  of  such  an  election.  Moreover 
they  were  entitled  to  look  to  these  chosen  men 
for  guidance.  , 

I  am  unable  to  justify  *the->  method  of  the 
submission  or  to  understand  how  such  risks 
as  involved  in  the  adoption  of  the  scheme, 
liable  to  be  operated  by  the  men  who  had 
brought  disgrace  upon  the  city  through  the 
mismanagement  of  police  affairs,  could  prop- 
erly be  supported  hy  any  one  possessing  the 
experience  of  that  mismanagement,  yet  re- 
spondent tells  us  he  was  independent  in  so 
acting. 

[478]  There  is  another  concrete  illustration 
of  how  the  administration  acted  and  in  doing 
so  got  the  support  of  the  respondent  in  a  way 
of  which  the  objectionable  feature  is  easily 
understood.  I  refer  to  the  letting  of  a  con- 
tract for  printing  the  telephone  directory. 

Three  tenders  were  the  same  on  one  basis 
affording  greater  service  than  a  fourth  for 
a  less  figure.  It  seems  the  superintendent 
selected  that,  of  the  three  first  named,  given 
by  the  Esdale  Press  which  had  given  satis- 
factory service.  It  is  charged  that  the  dif- 
ference between  that  tender  and  the  one 
favoured  meant  a  loss  to  the  city  of  $1,700, 
or,  in  another  way  of  putting  it,  possibly 
$2,000  to  $2,600.  I  cannot  find  these  figures 
verified.  But  that  there  was  a  loss  does  not 
seem  to  be  seriously  denied. 

The  civic  commissioners  were  approached 
by  the  printing  company  writing  a  letter  and 
pointing  out  some  things  which  possibly  en- 
titled it  to  some  consideration  from  the  point 
of  view  which  had  been  taken  earlier  in  the 
year. 

And  it  then  ended  the  letter  thus: — 

''It  is  the  aim  of  the  printers  of  the  city 
to  see  the  work  equally  distributed  so  that 
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the  conditio];^  of  affaira  that  obtained  during 
1913,  in  which  year  the  Bulletin  Job  or  Es- 
dale  Press  obtained  seven-eighths  of  the  city's 
printing  does  not  occur  again. 

"We  favour  the  distribution  of  the  city's 
printing  on  the  pay  roll  basis  and  are  anxious 
to  include  the  Esdale  Press  in  a  just  dis- 
tribution, but  we  f^l  that  the  letting  to  one 
firm  of  a  contract  that  is  likely  to  reach  the 
$12,000  mark  is  putting  the  whole  matter 
back  where  it  was  in  1913.  Being  taxpayers 
and  employers  of  labour  we  feel  that  your 
Gommisaion  Board  will  see  the  justice  of  this 
course." 

The  council  ultimately  adopted  this  scheme 
in  substance  and  the  respondent  supported  it. 
It  seems  to  me  a  most  vicious  principle  of 
action  on  the  part  of  the  majority,  including 
the  respondent. 

If  proper  to  apply  any  such  rule  to  printers 
why  [474]  not  extend  it  to  contractors  of 
every  kind  giving  the  city  a  supply  of  labour 
and  material?  And  the  same  mode  of  rea- 
soning would  shut  out  all  outside  contrac- 
tors. The  printing  or  other  contractors  would 
no  doubt  thus  get  better  prices  and  all  classes 
so  involved  would  if  the  scheme  of  division 
were  fairly  conducted  have  reason  to  rejoice. 
But  what  of  the  rest  of  the  rate-payers  who 
would  not  fall  within  the  contracting  classes 
yet  had  to  help  foot  the  bills  in  their  taxes? 

This,  as  I  imderstand  it,  is  alleged  to  be 
a  leading  feature  of  what  is  sometimes  offen- 
sively referred  to  as  the  "Tammany  System.** 

The  reward  the  respectable  alderman  gets 
is  electoral  support  and  the  baser  elements 
occasionally  get  a  something  more  commonly 
called  a  "rake  off." 

The  adoption  of  such  a  method  is  doubly 
offensive  in  the  case  of  the  printers  publish- 
ing newspapers.  He  who  saps  the  independ- 
ence of  the  press  is  the  worst  corrupter  of  the 
people  in  any  community. 

liie  amount  involved  in  this  case  was 
small,  but  well  tended  and  cared  for  the  plant 
would  grow. 

Yet  it  is  to  the  article  complained  of  here- 
in which  trenchantly  criticised  this  conduct 
of  the  majority,  including  respondent,  re- 
sponsible for  the  adoption  of  such  methods, 
in  dealing  with  the  printiug  for  the  city,  that 
the  judgment  below  refers  in  order  to  find 
the  meaning  of  the  language  used. 

In  the  paragraphs  I  have  quoted  above  as 
that  upon  which  the  judgment  rests  there 
is  blended  an  allusion  to  this  very  transac- 
tion and  to  a  something  else  I  am  about  to 
deal  with  and  explain  how  I  understand  it 
and  the  allusion  respecting  it. 

So  far  as  the  paragraph  alludes  to  the 
printing  business  I  hold  the  appellant  has 
amply  maintained  its  plea  of  justification. 

[475]  The  "split  on  the  paving  contracts 
running  into  the  hundreds  of  thousands,"  etc., 


cannot  be  understood  without  bearing  in  miiu^ 
what  is  sworn  to  have  taken  place. 

It  was  proven  and  not  denied  in  argument, 
that  there  were  such  paving  contracts  be* 
fore  the  council  in  April,  and  that  in  rela* 
tion  thereto  there  seemed  to  have  beoi  some 
split,  or  division  of  opinion  let  us  put  it,  be- 
tween  some  members  of  the  council  usually 
referred  to  as  the  administration  or  its  sup-- 
porters  or  as  a  faction. 

The  result  of  that  difference  of  opinion  led 
the  mayor  to  publish  in  a  local  newspaper  an 
interview  giving,  as  I  infer  from  the  evi- 
dence, his  justification  of  some  proposal  Uy 
withdraw  the  proposed  paving  contracts.  In 
that  interview  he  had  referred  to  "a  gang  of 
wolves"  and  as  a  result  thereof  no  doubt  thertf 
was  much  speculation  as  to  who  composed  the 
"gang  of  wolves." 

It  is  proven  that,  following  that  publica- 
tion. Alderman  Dris(Soll,  up  to  then  a  steady 
supporter  of  the  mayor,  demanded,  in  coun- 
cil, an  explanation  from  the  mayor  of  whom 
he  referred  to,  that  the  mayor  refused  and 
Driscoll  left  and  said  he  would  not  attend 
till  an  explanation  was  forthcoming  and 
ceased  to  attend  council  meetings  for  some 
weeks  thereafter. 

He  did  come  back  again  though  no  explana- 
tion was  offered  so  far  as  the  public  knew. 

What  was  the  meaning  of  all  this?  There 
certainly  had  been  a  grave  difference  of  opin- 
ion and  rupture  of  come  kind  between  those 
concerned  and  it  was  a  matter  well  deserving 
of  criticism.  Indeed,  an  investigation  of  some 
kind  would  have  been  in  order  but  respondent 
did  not  move  for  it. 

[476]  The  city's  charter  provides  for  sev- 
eral methods  of  investigation  including  a 
committee  of  the  council  and  when  respondent 
failed  to  piove,  he  cannot  have  treated  the 
matter  so  seriously  as  the  Court  of  Appeal 
has  done. 

All  the  paragraph,  upon  which  the  judgment 
rests,  says  and  means  in  that  regard  is  that 
the  electors  were  entitled  to  think  in  view 
of  the  printing  contract  business,  and  the 
mode  of  dealing  with  it,  that  there  was  a 
something  in  the  split  not  merely  for  the 
protection  of  the  city's  interests,  but  because 
of  a  split  as  to  a  possible  rake  off.  By  whom 
that  was  expected  is  not  stated.  It  certainly 
could  not  be  by  all,  else  there  could  have 
been  no  split.  It  certainly  indicated  some- 
thing that  those  concerned  had  no  desire  to 
have  cleared  up.  It  did  not  involve  the  mayor 
for  it  is  he  that  made  the  accusation. 

Tet  I  most  respectfully  submit  that  he 
could  maintain  an  action  upon  this  paragraph 
by  the  same  reascming  as  the  judgment  puts 
forward  to  maintain  that  of  the  respondent. 

All  said  therein  relative  to  the  "gang  of 
wolves'*  cannot  found  any  action.  Indeed,  no 
one  seems  at  the  trial  to  have  supposed  sc 
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The  respondent's  answer  as  to  it  does  not 
iBdicate  he  had  any  grievance  as  to  it.  But 
as  to  the  printing  bufiiness  he  assumed  a 
different  attitude  and  says  there  was  noth- 
ing wrong  in  it  he  ever  knew  of.  I  differ  from 
him  for  the  reasons  already  stated. 

I  therefore  cannot  find  anything  in  the 
paragraph  but  criticism  of  facts,  well  and 
amply  proven  and  deserving  what  was  said 
and  Defied  to  be  said  in  the  interest  of  the 
public. 

There  are  many  other  illustrations  of  the 
curious  views  held  by  some  of  those  concerned 
of  their  public  [477]  duty  in  transacting  the 
city's  business  needless  to  dwell  upon. 

Moreover,  it  is  to  be  observed  that  the  ap- 
pellant in  the  very  article  complained  of  set 
forth  many  of  these  cases  as  well  as  those  I 
have  mentioned  and  gave  the  division  lists, 
upon  them,  wherefrom  the  reader  could  see 
wherein  the  respondent,  occasionally  opposed 
his  colleagues,  and  whether  or  not  he  was  in 
serious  or  important  matters  generally  of  the 
party  supporting  the  administration. 

Even  if  there  had  been  something  more 
than  appears  in  the  case  as  a  whole  when  a 
learned  trial  judge  has  had  before  him  the 
man  and  the  situation  during  a  long  trial,  as 
the  learned  trial  judge  here  had,  and  he  dis- 
missed such  an  action,  his  finding  should  not, 
I  respectfully  submit,  be  lightly  set  aside. 

If  it  had  been  the  verdict  of  a  jury,  it  must 
have  stood  unimpeachable. 

In  a  ease  of  this  kind  where  the  defendant 
had  given  in  the  strongest  terms  an  explana- 
tion that  should  remove  all  suspicion  of  per- 
sonal dishonesty  and  pointed  out  that  any- 
thing said  was  relative  to  his  public  acts  and 
these  acts  are  plain  and  palpable  so  that  any 
one  reading  can  tell  whether  or  not  the  criti- 
cism is  fair  and  it  is  found  by  a  learned 
judfire  fair,  it  should  rest  there. 

The  appeal  should  be  allowed  with  costs 
here  and  below  and  the  judgment  of  the 
learned  trial  judge  be  restored. 

Dotf,  J. — ^This  appeal  should  be  allowed 
and  the  action  dismissed  with  costs.  The 
primary  tribunal  in  this  instance  was  a  judge 
without  a  jury;  but  that  does  not,  in  my 
judgment,  in  the  circumstances  of  this  case, 
greatly  affect  the  principle  upon  which  the 
verdict  [478]  should  be  dealt  with.  It  is  im- 
possible fairly  to  construe  the  publications 
of  which  the  respondent  complains  without 
reference  to  the  circumstances  existing  in  Ed- 
monton and  to  the  atmosphere  in  which  the 
articles  were  published  and  read.  Having  re- 
gard to  the  facts  which  were  notorious  and 
in  the  lisrht  of  which  the  public  would  read 
the  articles  the  learned  trial  judge  might, 
I  think,  reasonably  hold  the  expressions 
which  thf  Court  of  Appeal  held  to  be  action- 
able to  be  a  not  unreasonable  comment  upon 


the  conduct  of  the  group  of  municipal  politi- 
cians controlling  in  part,  at  least,  through 
the  plaintiff's  assistance,  the  municipal  ad- 
ministrative machinery  which  was  notorious- 
ly exerting  its  authority  and  influence  in 
ways  tending  to  destroy  respect  for  the  law 
and  to  propagate  public  immorality. 

The  conduct  of  this  group,  when  considered 
as  a  whole  as  exhibited  in  the  evidence,  gave 
too  much  ground  to  suspect  some  of  its 
members  of  designs  in  relation  to  the  mu- 
nicipal finances;  strong  language  with  re- 
gard to  the  group  as  a  group  was  both  nUt- 
ural  and  justifiable;  and  I  am  by  no  means 
satisfied  that  the  learned  trial  judge  was 
wrong  in  holding  that  the  plaintiff  was  not 
charged  with  anything  more  disgraceful  than 
giving  his  support  generally  to  this  ring — 
and  by  means  of  that  support  enabling  it  on 
critical  occasions  to  retain  control-r«  charge 
proved  in  fact  to  have  been  true. 

AiTOLiN,  J,  (disBentmg), — The  holder  of  an 
elective  public  office  seeks  damages  from  the 
proprietor  of  a  newspaper  for  the  publica- 
tion of  a  series  of  articles  which  he  alleges 
contained  libellous  statements  in  regard  to 
his  discharge  of  the  duties  of  his  office.  The 
defences  set  up  are  ''no  libel"  and  "fair  com- 
ment." 

[479]  In  dealing  with  such  a  case  two  dan- 
gers confront  the  courts,  which  are  veritably 
a  Scylla  and  a  Charybdis.  On  the  one  hand 
the  right  of  fair  comment  on  the  conduct 
of  public  business  must  not  be  so  restricted 
that  one  of  the  chief  instruments  for  pro- 
tection against  corruption  and  maladminis- 
tration in  public  affairs  will  be  rendered  im- 
potent. The  publicist  who  attacks  corruption 
and  incompetence  in  the  conduct  of  public 
business  and  has  the  courage,  when  justified 
by  facts,  to  say  to  a  guilty  pullic  represen- 
tative "Thou  art  the  man,"  should  have  the 
assurance  that  he  can  rely  upon  the  courts  to 
protect  him  against  the  blackmail  of  the 
unmeritorious  action  for  libel.  On  the  other 
hand,  a  newspaper  writer  cannot  be  allowed, 
under  the  cloak  of  fair  comment,  to  make 
with  impunity  against  a  public  man  in  re- 
gard to  the  transaction  of  public  affairs, 
charges  which  are  not  merely  untrue  but  for 
which  there  is  in  fact  no  foundation  on 
which  they  could  reasonably  be  based  and 
the  libellous  character  of  which,  if  made 
against  the  same  man  in  regard  to  the  ad- 
ministration of  a  private  trust  committed  to 
him,  no  one  would  dream  of  questioning.  By 
permitting  such  libels  on  public  men  to  pass 
without  condemnation  the  courts  would  not 
only  discourage  the  citizen  who  esteems  his 
good  reputation  at  its  true  value  and  is  prop- 
erly sensitive  to  attacks  upon  it  from  under- 
taking public  office,  but  would  go  far  towards 
stamping  with  approval  the  wholly  vicious 
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idea  that  the  conduct  of  public  business  is 
not  subject  to  the  same  code  of  morals  as  that 
which  governs  the  performance  of  fiduciary 
duties  in  private  life. 

What  else  is  meant  by  the  contention, 
thinly  veiled,  if  at  all,  that,  while  such  con- 
duct is  "reprehensible,"  so  long  as  the  writer 
abstains  from  suggesting  [480]  the  motive  pf 
personal  pecuniary  profit  or  advantage,  it  is 
not  libellous  to  charge  an  alderman  with  hav- 
ing been  a  party  to  the  manipulation  of  con- 
tracts involving  the  expenditure  of  civic  funds 
"wtth  a  view  to  securing  the  interests  of  'the 
boss'  and  his  friends  rather  than  those  of  the 
city" — "with  a  view  to  private  profit  rather 
than  civic  gain/'  and  in  such  a  manner  that 
"the  taxes  are  made  to  pay  for  the  votes  which, 
keep  the  controlling  majority  in  their  places 
as  aldermen?"  What  other  significance  has 
an  "apology"  in  which,  after  setting  forth 
the  following  paragraph  from  the  notice 
served  complaining  of  the  alleged  libel: — 

"The  statements  complained  of  are  false 
and  malicious  and  are  libels  upon  Mr.  Shep- 
pard  in  that  they  falsely  charge  him  with 
being  guilty  of  .the  crime  and  offense  of  aid- 
ing, abetting  and  protecting  crime  and  crimi- 
nals, encouraging  and  protecting  vice,  and 
as  an  alderman,  conspiring  with  others  t6 
introduce  and  carry  out  in  the  city  of  Ed- 
monton corrupt  and  unlawful  practices  usual- 
ly associated  with  the  name  of  'Tammany,' 
and  in  that  they  falsely  charge  him  with 
fraudulent,  dishonest  and  dishonourable  con- 
duct and  motives  as  an  alderman  of  the  city 
of  Edmonton,  and  by  the  production  of  the 
findings  of  Judge  Scott  and  otherwise  attempt 
to  prove  the  truth  of  the  statements  against 
him,"  the  writer,  while  disclaiming  an  inten- 
tion to  reflect  on  the  personal  character  or  mo- 
tives of  Mr.  Rice  Sheppard,  and  withdrawing 
and  expressing  regret  for  the  publication  of 
any  statement  which  could  be  reasonably  so 
construed,  assets,  as  to  Alderman  Sheppard, 
the  right  "to  take  an  entirely  different  stand,'* 
adding: — 

"It  is  not  necessary  to  reiterate  the  state- 
ment of  the  Bulletin's  position  regarding  the 
results  of  Tammany  administration  or  its 
membership." 

I  agree  with  Mr.  Justice  Stuart  that 

"It  is  fallacious  to  say  that  any  man 
leaves  behind  his  personal  character  when  he 
enters  public  life  by  accepting  an  office  of 
honor,  or  that  he  can  be  safely  though  un- 
truthfully accused  of  dishonesty  and  corrup- 
tion merely  because  it  can  be  pleaded  that  he 
was  being  referred  [481]  to  in  his  capacity 
as  a  public  man.  A  man's  moral  character  is 
the  same  whether  in  private  or  publie  life  and 
is  in  either  case  equally  entitled  to  the  pro- 
tection of  the  law  from  libelous  attacks." 

A  homily  on  false  standards  of  morality  in 
public  life  is  not  the  purpose  of  these  observa- 


tions. They  are  intended  merely  to  indicate 
the  point  of  view  from  which,  in  my  opinion, 
the  consideration  of  the  case  at'  bar  should 
be  approached. 

I  agree  with  the  learned  judges  of  the  Ap- 
pellate Division  that  their  function  in  dealing 
with  an  action  for  libel  tried  by  a  judge  with- 
out a  jury  is  the  same  as  in  any  other  case 
where  that  has  been  the  mode  of  trial.  Our 
statutory  duty  is  to  give  the  judgment  which 
they  should  have  given. 

The  inquiry  with  which  we  are  immediate- 
ly concerned  is  whether  the  judgment  of  the 
Appellate  Division  holding  that  the  Bulletin 
Company  had  libelled  the  plaintiff  Sheppard 
is  right  or  wrong.  Did  that  company's  news- 
paper charge  the  plaintiff  with  having  been 
guilty  of  the  gross  breach  of  the  public  trust 
committed  to  him  as  an  alderman  which  con- 
scious participation  in  the  handling  of  mu- 
nicipal p^ffairs  and  the  awarding  of  civic  con- 
tracts for  the  purposes  above  indicated  would 
involve?  Upon  the  facts  in  evidence  is  such 
a  charge  defensible  as  "fair  comment?" 

I  put  aside  the  alleged  libels  on  the  plain- 
tiff in  connection  with  matters  dealt  with  by 
the  report  made  by  Mr.  Justice  Scott,  who 
had  held  a  judicial  investigation  into  the 
manner  in  which  the  "social  evil"  had  been 
dealt  with  by  the  city  council  and  the  police 
of  Edmonton.  In  this  particular,  afiirming 
the  judgment  of  the  trial  judge,  the  majority 
of  the  judges  of  the  appellate  court  held  that 
what  the  defendant  company  had  published, 
though  no  doubt  [482]  perilously  near  the 
line  in  view  of  the  attitude  of  the  plaintiff 
upon  that  question,  did  not  exceed  the  bounds 
of  fair  comment  because  in  their  opinion 
"fairly  and  fully  read  in  the  light  of  all  the 
circumstances  (it)  could  not  be  taken  as  im- 
puting (to  the  plaintiff)  a  personal  and  cor- 
rupt intention  to  encourage  vice  and  crime." 

Mr.  Justice  Beck  thought  otherwise.  I  am 
not  prepared  to  hold  that  the  conclusion  of 
the  majority  on  this  branch  of  the  case  was 
so  clearly  wrong  that  we  should  reverse  it. 

A  civic  election  took  place  in  Edmonton 
on  the  14th  of  December,  1914.  At  the  same 
time  the  question  whether  a  new  charter  in- 
troducing municipal  government  by  a  commis- 
sion should  be  sought  from  the  legislature 
was  submitted  to  the  electors.  The  plaintiff 
had  been  elected  in  December,  1913,  as  alder- 
man for  a  term  of  two  years  and  was  there- 
fore not  a  candidate  for  election  in  December, 
1914.  The  defendant  affirmed  in  its  state- 
ment of  defense,  and  (speaking  generally)  I 
think  it  proved,  that  during  the  year  1914 
the  affairs  of  the  city  had  been  controlled  by 
a  "party"  in  the  city  council  which  usually 
supported  Mayor  MacNamara  and  Comprised 
a  majority  of  the  members,  including  the 
plaintiff,  and  that  this  "party"  wM  known 
as  the  MacNamara  administration. 
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The  publication  of  the  Beries  of  articles  in 
^ihicli  the  alleged  libels  appeared  began  on 
the  21st  of  November,  1914.  I  make  extracts 
from  them,  necessarily  somewhat  copious, 
confined  however  to  the  portions  relevant  to 
the  crucial  question  whether  they  charge  the 
plaintiff  with  having  committed  the  gross 
breaches  of  public  trust  in  regard  to  civic 
expenditure  outlined  above.  The  passages  set 
forth  in  the  statement  of  claim  and  alleged 
to  contain  this  charge  are  italicissed.  [483]  In 
his  plea  the  defendant  has  claimed — and  it 
18  his  right — ^that  the  series  of  articles  should 
be  read  and  considered  as  a  whole.  I  have 
«o  dealt  with  them. 

An  article,  published  on  the  21st  of  Novem- 
her,  contains  these  passages: — ''The  Bxilletin 
has  received  from  W.  H.  Todd,  secretary  of 
the  'Charter  Committee,'  what  the  committee 
is  pleased  to  call  *an  open  challenge'  to  W. 
T.  Henrq,  Hon,  Frank  Oliver,  James  Doug- 
las, M.  P.,  Creorge  S.  Armstrong,  postmaster ) , 
A.  F.  Ewing,  M.  P.  P.,  Dr.  H.  R.  Smith 
{deputy  mayor),  and  W.  J.  Magrath,  to  de- 
bate the  question:  'Shall  Edmonton  adopt 
Elective  Commission  Government  as  provided 
in  the  new  charter  upon  which  the  electors 
^^iIl  vote  on  December  14th?'  Evidently  the 
charter  committee  is  looking  for  a  line  of  ad- 
vertising that  will  achieve  the  main  purpose 
they  have  in  view — namely,  to  take  public  at- 
tention away  from  the  matter  that  is  of  im- 
mediate and  pressing  concern  by  directing  it 
towards  a  subject  that  is  at  the  moment 
rather  of  academic  than  of  practical  interest. 

'The  men  who  bedevilled  the  city's  affairs 
during  the  current  year  are  the  men  who  are 
shouting  for  a  new  franchise  and  a  new  form 
of  government.  If  there  had  ^been  another'  or 
any  other  form  of  city  government  that  they 
had  control  of,  would  the  results  have  been 
different  ?  Would  the  election  of  Messrs.  Mac- 
Xamara,  Clarke,  East,  May,  Driscoll,  Kinney 
and  Sheppard,  or  any  five  of  them  as  com- 
missioners, with  absolute  and  arbitrary  power 
to  do  just  what  they  pleased,  have  made  them 
do  any  leas  harm  than  they  did  when  they  had 
wntrol  by  being  a  majority  of  the  council? 

"Wottjd  they  have  been  leas  likely  to  u$e 
the  taxpayers'  money  to  build  up  a  Tammany 
organization  on  strictly  New  York  lines?*' 

Having  been  served  on  behalf  of  the  plain- 
tiff and  others  with  notices  of  their  inten- 
tion to  bring  actions  for  libel  on  account  of 
these  statements  in  the  article  of  the  21st  of 
November,  and  others  not  now  relevant,  the 
defendant,  on  the  28th  of  November,  pub- 
lished another  article  from  which  I  extract 
the  following  passages: 

•TTammant  Shows  Its  Teeth. 

"Aldermen  Sheppard,  Driscoll  and  Kinney 
give  notioe  of  libel  suits  against  the  Bulletin 
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while  Alderman  Clarke  threatens  the  'Un- 
written Law'  against  Rev.  Stewart— ^a  new 
way  of  establishing  confidence  in  the  good 
faith  and  fair  play  of  the  Tammany  candi- 
dates. 

"There  is  just  one  specifle  statement  in  the 
extract  complained  of: — 

"  'The  men  who  bedevilled  the  city's  affairs 
during  the  current  year  are  the  men  who  are 
shouting  for  a  new  frandiise  and  a  new 
form  of  government.' " 

[484]  "If  the  three  martyrs  take  exception 
to  this  statement,  the  public  will  be  delighted 
to  hear  from  them  or  their  colleagues  now 
offering  for  election  in  what  particular  it  is 
not  correct  and  the  BiUtetin  will  be  pleased 
to  retraet,  apologize  and  pay  costs  to  date  if 
it  can  be  shoivn  not  to  be  true  in  substance 
and  in  fact,  or  not* to  have  been  made  purely 
in  the  public  interest.  Messrs.  Sheppard, 
Driscoll  and  Kinney  will  surely  not  deny  that 
the  city's  affairs  have  been  'bedevilled'  during 
the  current  year.  Neither  can  they  success- 
fully  deny  that  they  formed  pa/rt  of  the  cown- 
ail  majority  that  controlled  civic  affairs  dur- 
ing that  part  of  the  year  token  the  'bedevilling* 
was  done, 

"The  members  constituting  that  majority 
are  mentioned  for  the  sole  purpose  of  fixing 
in  the  public  mind  the  fact  t^at  there  was  a 
definite  majority — as  it  could  not  be  definite- 
ly fixed  in  any  other  way — and  not  with  any 
intent  of  reflecting  upon  their  personal  charac- 
ters, actions,  or  motives  or  the  personal  char- 
acters, actions,  or  motives  of  any  one  of  them. 
In  no  way  can  the  extract  be  fairly  construed 
as  such  a  reflection  except  in  so  far  as  the  per- 
sonal character  of  a  public  servant  may  be 
affected  by  his  public  actions,  or  the  result  of 
actions  or  failure  to  act  for  which  he  as  a 
'public  servant  is  responsible. 

"IJt  it  is  not  the  duty  as  well  as  the  privi- 
lege of  the  press  to  criticize  the  results  of 
the  administration  of  public  affairs  by  the 
elected  representatives  of  the  people,  and  to 
fix  responsibility  for  acts  of  administration 
and  their  results  upon  the  men  from  time  to 
time  elected  or  seeking  election,  we  have 
passed  frmn  a  condition  of  democratic  govern- 
ment to  that  of  irresponsible  tyranny,  which 
is  none  the  less  tyranny  because  it  has  the 
sanction  of  law — if  it  has  that  sanction." 

An  article  of  Dec.  1st  opened  as  follows: — 

"How  Tammany  Bxtys  Contbol  of  the  Peo- 
ple WITH  the  People's  Money. 

''Tammany  taotics  are  the  methods  by 
which  the  taxes  of  the  city  are  made  to  pwy 
for  the  votes  which  keep  the  members  of  the 
controlling  majority  in  their  places  as  alder- 
men. That  iSf  m>oney  is  paid  out  for  work 
or  material^  either  directly  as  wages  or  for 
purchases,  or  by  the  awarding  of  contra/its 
to  such  persons  and  in  such  ma/nner  as  may 
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be  expected  to  ensure  their  support  and  the 
use  of  their  influence  at  the  polls  for  the 
aldermen  t^ho  do  the  bidding  of  the  'boss'  at 
the  oouneU  board, 

"In  the  first  place,  the  business  of  the  oity 
is  dealt  unth  as  being  the  business  of  the 
'boss,*  not  of  the  citizens,  and  in  the  second 
pl-a4»  it  is  directed  vnth  a  view  to  securing 
the  interests  of  the  boss  and  his  friends 
rather  than  those  of  the  oity.  When  the 
city*8  business  is  handled  with  a  view  to  pri- 
vate profit  rather  than  civic  gain  it  is  inevita- 
ble that  it  is  not  v>ell  done,  or  not  done  at  all, 
while  the  city's  money  is  spent  and  the  dty's 
credit  destroyed" 

The  article  proceeds  to  deal  with  steps  tak- 
en in  the  council  which  resulted  in  the  award- 
ing to  the  Edmonton  Printing  and  Publishing 
Company  of  a  large  pointing  contract  for 
work  which  had  previously  [485]  been  done 
by  the  Bulletin  Job,  or  Esdale  Press,  Ald^- 
raen  Clarke,  Kinney,  Sheppard  and  DriscoU 
having  supported  the  change.  The  article 
proceeds : — 

"The  foregoing  recital  of  facts  shews  that 
the  contract  for  telephone  directory  was: — 

"Not  let  to  the  firm  which  could  give  the 
most  efficient  service. 

"Not  let  to  the  firm  that  tendered  at  the 
lowest  price. 

"That  the  Tammany  majority  in  the  council 
took  out  of  the  hands  of  the  commissioners 
the  letting  of  this  and  other  contracts  be- 
cause they  were  determined  they  should  go 
to  the  firms  that  could  and  would  be  of  most 
advantage  to  them  in  the  coming  elections 
without  regard  to  the  interests  of  the  city. 

"The  Esdale  Press  was  absolutely  boycotted 
from  city  work  from  May  1st  until  November 
Ist  for  no  other  known  reason  than  that  the 
Bulletin  company  held  a  part  of  the  stock  in 
the  Esdale  Press  and  the  Bulletin  did  not 
support  the  administration.  No  doubt  the 
Bulletin  could  have  traded  its  support  of  the 
interests  of  the  city  and  of  common  decency 
for  fat  printing  contracts  for  the  Esdale 
Press,  but  neither  the  Bulletin  nor  the  Esdale 
Press  are  in  that  line  of  business. 

"In  this  connection  it  is  in  order  to  point 
out  that  the  evident  reason  why  the  Tammany 
majority  was  so  insistent  that  the  telephone 
directory  contract  should  go  to  the  Edmonton 
Printing  and  Publishing  Company  was  be- 
cause there  is  produced  in  the  office  of  that 
company  the  only  surviving  representative 
of  journalistic  thuggery  in  the  city  since  the 
decease  of  the  Official  Gazette  and  the  Daily 
Capital,  No  doubt  the  grass  has  been  short 
in  recent  weeks,  and  unless  the  city  till  could 
be  tapped  it  would  have  to  follow  its  late 
confreres,  and  Tammany  would  have  been 
without  an  instrument  of  ruffianism  with 
which  it  might  hope  to  frighten  off  criticism 
and  opposition  at  the  polls,  during  the  pres- 
ent CQuteat. 


"Tammany  always  works  for  Tammany, 
and  the  joke  is  that  the  taxpayer  'pays  the 
freight' " 

An  article  of  Dec.  2nd,  contained  the  follow- 
ing:— 


"Who  Is  TammantT 

"Why  did  it  split— And,  Why  Again  Unite? 

"We  have  goverwment  by  majority  in  Ed- 
monton civic  affairs.  A  majority  of  the  elec- 
tors voting  elect  the  council,  A  majority  of 
the  Council  hires  or  fires  the  com^nissioners, 
appoints  the  committees,  votes  the  estimates, 
passes  by-laws,  and  generally  governs  the  city. 
The  mayor  is  the  adminsitrative  head  of  the 
city  govemm^ent  and  the  members  of  the  coun- 
cil usually  acting  with  him  form  the  majority 
that  enables  him  to  carry  out  his  policy  and 
constitute  the  "administration."  If  the  ad- 
ministration is  conducted  on  Tammany  prin- 
ciples and  for  Tammany  purposes — that  is, 
to  secure  private  ends  instead  of  the  public 
good — t?ie  members  of  the  council  who  usually 
form  part  of  the  administration  majority  are 
properly  responsible  to  the  people  for  what  is 
done  and  for  the  results  of  its  being  done. 
It  is  not  necessary,  nor  would  it  be  advisable, 
that  the  supporters  of  [486]  the  administra- 
tion should  always  vote  together.  8o  long  as 
enough  of  them  vote  together  to  m^iintain 
Tammany  control  of  the  city*s  affairs,  it 
diverts  public'  attention  from  the  true  con- 
ditions if  from  time  to  time  one  or  another 
votes  the  other  way — assumedly  for  reasons 
of  principle. 

"The  aldermen  who  always  voted  against 
the  mayor's  proposals  are  of  course  not  mem- 
bers of  the  'administration'  or  Tammany,  and 
are  not  responsible  for  the  mayor's  policy  or 
its  results. 

"The  Bulletin  is  nov>  being  threatened  icith 
three  actiotis  for  libel  beoause  it  intimated 
that  Mayor  McXamara  and  Aldermen  Clarke, 
East,  DriscoU,  Sheppard,  Kinney  and  May 
were,  as  members  of  the  administrative  ma- 
jority, responsible  for  the  conditun\  of  city 
morals  and  finances.  As  to  whether  there 
was  or  was  not  such  a  majority  and  whether 
these  men  or  any  of  them  were  members  of  it, 
it  is  necessary  to  go  to  the  records," 

The  writer  then  gives  what  purports  to  be 
an  analysis  of  votes  in  council  during  the 
year  to  demonstrate  the  existence  of  an  ad- 
ministration party  of  which  the  plaintiff  was 
a  member.  The  analysis  includes  this  par- 
agraph : — 

"On  April  29th,  the  administration  appar- 
ently split  on  the  question  of  paving.  The 
niayur^s  proposal  to  drop  the  entire  paving 
programme  was  opposed  in  discussion  by 
DriscoU  and  Sheppard.  Later  DriscoU  ceased 
attending  the  sittings  of  the  council,  pending 
explanations  by  Mayor  McNamara  as  to  who 
were  members  of  the  "gang  of  wolves"  to 


whom  he  had  alluded  in  a  published  inter- 
view. Still  later  Driscoll  again  attended 
council  meetings  without  any  public  explana- 
tion, such  as  he  had  demanded." 
Continuing,  the  writer  says: 
"It  \cill  he  noted  that  although  Mesars, 
Shep'pard,  Driscoll  and  Kinney  from  time  to 
time  voted  against  the  adnUnistra^ion,  of  all 
the  instances  mentioned  above  only  in  the 
case  of  the  motion  to  tmthdroAV  the  three 
money  hy-latos  did  the  vote  of  any  one  of 
the  three  prevent  the  loill  of  the  administra^ 
tion  from  being  carried  out.  On  that  occor- 
siont  the  mayor — the  then  boss-^^a^  absent 
vhich  no  doubt  accounted  for  the  error.  Or 
it  may  have  been  to  sheu>  the  acting  mayor 
that  although  acting  mayor  he  was  not  iw- 
tually  'boss,' 

"Nothing  more  seems  to  be  necessary   to 
shew  that  there  ioas  an  admvniatrative  major' 
ity  at  the  council  board  until  the  time  came 
for  aioarding  the  paving  contracts.    The  pac- 
ing contracts  ran  into  a  great  deal  of  money, 
and  amongst  a  large  number  of  paving  con- 
tractors there  is  always  a  possibility  that 
one  or  more  may  be  approachable.    The  mem- 
bers of  the  council  who  were  so  careful  not 
to  let  a  printing  contract  for  ten  or  ticelve 
thousand  dollars  get   by   their  friends  tcill 
have  to  do  a  lot  of  eaoplanation  to  satisfy 
the  men  who  had  to  stint  their  families  in 
order  to  get  their  taxes  paid  by  last  Monday 
afternoon  that  their  split  on  the  pacing  con-, 
tracts,  running  into   the  hundreds  of  thoU" 
»nd»,  was  for  the  protection  of  the  city's 
interests  [487]  and  not  because  of  a  split  as 
to  a  possible  rake-off.     Mayor  McNamara*8 
reference  to  his  efforts  to  protect   the  city 
against  a  'gang  of  wolves*  in  connection  with 
the  paving  contract  still  stands  without  pub- 
lie  expianation    to    the   man   who   publicly 
held  himself  to  be  affronted  by  it.    We  home 
Mayor  McNamara's  'word  that  there  was  a 
*9ang  of  wolves.*    His  statement  has  not  yet 
heen  challenged.     He  tmd  his  colleagues  are 
the  tne»  who  ought  to  know — and  evidently 
they  do  know.     We  have  had  one  year  of 
Tammany.     We  can*t  stand  another." 
On  Dec.  5th  appeared  an  article  intituled 

''Ah    Ajpoloqt,    Two    Lettbbb    and    Civio 

COHHENT. 

"Apology  to  Mil  Rice  Sbeppard. 

'This  apology  has  been  already  noticed. 
The  article  concludes  with  this  paragraph: — 

"It  is  not  necessary  to  reiterate  the  state- 
^'^cnt  of  the  Bulletin's  position  regarding  the 
results  of  Tammany  admirnstration  or  its 
^"i'enbership.  Alderman  Sheppard  and  his 
fidvisa^  are  necessarily  aware  that  the  pres- 
et general  financial  stringency  affects  the 
^^^vfspaperSf  as  well  as  other  lines  of  business. 
They  know  that  one  daily  paper  in  Edmonton 
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has  recently  suspended  and  that  those  which 
remain  have  to  struggle  to  keep  their  heads 
above  water.    At  such  a  time  it  has  no  doubt 
been  figured  out  by  Tammany  that  the  Bul- 
letin could  be  made  to  'lie  down'  during  the 
civic  elections,  if  plenty  of  libel  suits  were 
threatened    or    brought.      The   Bulletin    has 
been  in  business  for  some  years  in  Edmon- 
ton.    During  those  years  it  has  maintained 
a   measure   of  reputation  for   dealing   with 
public   affairs  from    the   standpoint   of    the 
public    interest,    frequently    at    Qonsideratle 
risk   and   cost.     A    libel  suit   is   a   serious 
matter  under  present   conditions.     But   the 
most  valuable  part  of  the  capital  of  a  news- 
paper  is    its    reputation.      The   Bulletin    is 
placed  in  the  position  that  it  stands  to  lose 
either    capital    or   reputation,    if   Alderman 
Sheppard  can  use  the  courts  of  the  country 
to  that  end.     Under  aU  the  circumstances  it 
u>ill  have   to   take  a  chance  on   losing   the 
capital,  rather    than   the   reputation.     How 
for  the  citizens  will  on  the  14th  condone  a 
system    of    terrorism   rmging   from    threats 
of  the  'unwritten  larx^   to  libel  suits,  as  a 
means  of  preventing  criticism  and  deterring 
oppositio9i  to  Tammany  and  its  candidates, 
remains  to  be  seen." 

At  the  trial  the  president  of  the  defendant 
company  in  his  evidence  gave  a  definition  of 
the  word  "Tammany"  similar  to  that  above 
quoted  from  the  article  of  the  1st  of  Decem- 
ber.   That  word  as  used  in  the  articles  com- 
plained of  probably  required  neither  innuen- 
do nor  definition  to  make  plain  and  obvious 
its  defamatory  signification.     If  a  glossary 
were  necessary  the  defendant  supplied  it  in 
the   article    [488]    of   the   1st   of   December. 
After  having  read  and  reread  the  articles 
complained  of  I  entertain  no  doubt  that  they 
charge  the  defendant  pointedly  and  directly 
with  having  been  a  member  of  a  "Tammany'* 
party   in   the   city   council,   which   had   had 
control  of  civic  affairs  for  the  current  year — 
that  they  thereby  charge  him  with  havings 
as  a  member  of  that  party,  pursued,  "meth- 
ods by  which  the  taxes  of  the  city    (were) 
made  to  pay  for  the  votes  which    (would) 
keep  the  members  of  the  controlling  majority 
(the   Tammany    party)    in    their    places   as 
aldermen,"    with    having    "dealt    with"    the 
business  of  the  city  "as  being  the  business 
of   the  'boss'    (the  mayor;    see   article  Dec. 
2nd),  not  of  the  citizens,"  with  having  aided 
in   directing   the   conduct   of   civic   business 
"with  a  view  to  securing  the  interests  of  the 
boss   and  his  friends  rather  than   those   ol 
the  city,"  and  with  having  been  a  participant 
in    handling    "the    city's    business      .    ,     . 
with    a    view    to    private    (whose?)     profit 
rather  than  civic  gain." 

After  having  on  the  Ist  of  December  ex- 
plicitly stated  that  the  Tammany  majority 
in  the  council   (including  thie  plaintiff)   had 
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manipulated  a  large  printing  contract  and 
other  contracts  to  the  prejudice  financially 
and  otherwise  of  the  city,  "because  they  were 
determined  they  should  go  to  the  firms  that 
could  and  would  be  of  most  advantage  to 
them  in  the  coming  elections  without  regard 
to  the  interests  of  the  city/'  and  having 
added  an  insinuation  of  direct  corruption  by 
saying,  "no  doubt  the  Bulletin  could  have 
traded  its  support  of  the  interests  of  the 
city  and  of  common  decency  for  fat  printing 
contracts  for  the  Esdale  Press,  but  neither 
the  BtUletin  nor  the  Esdale  Press  are  in  that 
line  of  business,"  in  its  article  of  the  2nd  of 
December  it  pointed  out  that  the  plaintiff 
and  Alderman  Driscoll  had  opposed  [489]  a 
proposal  of  the  mayor  in  regard  to  paving 
contracts  and  then  proceeded  to  suggest  that 
the  "split  on  the  paving  contracts,  running 
into  the  hundreds  of  thousands,"  was  not 
"for  the  protection  of  the  city's  interest  but 
because  of  a  split  as  to  a  possible  rake-off." 

The  indirect  form  adopted  by  the  writer 
takes  nothing  from  the  force  of  the  charge 
thus  made.  It  rather  serves  to  emphasize  it. 
This  same  article  had  stated  that  "the  ad- 
ministration apparently  split  on  the  question 
of  paving,"  this  observation  having  been  pre- 
ceded by  another — 

'  "It  is  not  necessary — ^nor  would  it  be  ad- 
visable— ^that  the  supporters  of  the  adminis- 
tration should  always  vote  together.  So  long 
as  enough  of  them  vote  together  to  maintain 
Tammany  control  of  the  city's  affairs,  it 
diverts  public  attention  from .  the  true  con- 
ditions if  from  time  to  time  one  or  another 
votes  the  other  way — assumedly  for  reasons 
of  principle." 

The  innuendo  at  the  close  of  the  5th  par- 
{igraph  of  the  statement  of  claim,  "that  the 
plaintiff  conspired  with  other  members  of 
the  council  of  the  City  of  Edmonton  to  con- 
duct the  business  of  the  city  so  as  to  secure 
private  ends  instead  of  the  public  good  and 
to  Introduce  and  carry  out  in  the  City  of 
Edmonton  corrupt  and  unlawful  practices 
usually  associated  with  the  name  of  Tam- 
many" is  fully  warranted  by  the  terms  of 
the  articles  complained  of.  Indeed  they  are 
not  susceptible  of  any  other  interpretation, 
and  the  innuendo  was  probably  quite  super- 
fluous. Evidence  to  prove  it  was  certainly 
not  required.  I  agree  with  Mr.  Justice 
Stuart  that — 

"Til ere  can  in  this  matter  be  no  way  open 
for  an  interpretation  which  would  not  im- 
pute personal  knowledge  and  participation. 
And  when  personal  corruption  is  charged 
there  is  no  difference  between  the  plaintiff  as 
an  alderman  and  as  a  private  citizen." 

If   what   the   defendant   published    of   the 
.plaintiff  was  not  defamatory  and  libellous, 
[490]  "written  words  which  expose  the  plain- 
tiff  to   hatred,    contempt,    ridicule    and    ob- 


loquy" has  ceased  to  be  an  accurate  definition 
of  libel  or  is  inapplicable  where  the  plaintiff 
happens  to  be  a  public  man. 

But  it  is  claimed  for  the  defendant  that 
the  matter  complained  of  is  merely  "fair 
comment,"  consisting  not  of  bare  allegations 
of  fact  but  either  of  mere  expressions  of 
opinion  honestly  held  or  of  statements  fair- 
ly made  of  inferences  or  deductions  reason- 
ably drawn  from  facts. 

The  statements  complained  of  in  my  opin- 
ion cannot  properly  be  regarded  as  mere 
expressions  of  opinion  or  as  inferences  drawn 
by  the  writer.  They  amount  to  allegations 
of  disgraceful  and  corrupt  conduct  by  the 
plaintiff  and  of  grave  and  wilful  breaches 
of  the  trust  committed  to  him  as  an  alder- 
man in  consciously  and  deliberately  partici- 
pating in  the  misuse  of  public  moneys. 
Davis  V.  Shepstone,  11  App.  Cas.  (Eng.) 
187,  at  page  190. 

No  attempt  was  made  to  prove  facts  from 
which  the  truth  of  any  of  the  charges  might 
possibly  be  a  reasonable  inference.  No  evi- 
dence was  given  that  civic  money  had  been 
expended  corruptly  or  dishonestly  for  private 
gain;  no  testimony  that  a  single  contract 
had  been  given  for  improper  motives  or 
otherwise  than  in  what  might  fairly  be  re- 
garded as  the  best  interests  of  the  city. 
There  was  not  a  shred  of  proof  of  a  rake-off 
or  of  a  conspiracy  to  blind  public  opinion 
by  "apparent"  splits.  Nothing  in  the  nature 
of  "a  Tammany  organization  on  strictly  New 
York  lines"  was  shewn  to  have  existed. 

Moreover,  statements  of  fact  and  comment 
are  so  intermingled  in  the  matter  complained 
of  that  it  would  be  difficult  for  any  reader 
to  discern  what  purports  [491]  to  be  the  one 
and  what  the  other.  Hunt  v.  Star  News- 
paper Co.  [1908]  2  K.  B.  (Eng.)  309,  at  pages 
319  and  320. 

But  if  the  statements  in  question  could  be 
regarded  as  merely  expressions  of  opinion  or 
of  inferences  and  therefore  comment,  tliev 
appear  to  lack  the  necessary  quality  of 
good  faith  and  to  go  far  beyond  a  fair  ex- 
pression of  a  reasonable  inference  from  any 
facts,  which  the  evidence  establishes,  to  have 
been  truly  stated.  They  indicate  an  absence 
of  that  "honest  sense  of  justice"  and  of  that 
"reasonable  degree  of  judgment  and  mod- 
eration" on  the  part  of  the  critic  which  are 
essential  to  sustain  a  plea  of  fair  comment. 
Wason  V.  Walter,  L.  R.  4  Q.  B.  (Eng.)  73,  at 
page  96. 

In  this  connection  our  attention  is  drawn 
to  the  fact  that  the  so-called  administration 
party  had  diverted  from  the  "Bulletin  Job 
or  Esdale  Press"  some  large  and,  no  doubt, 
profitable  printing  contracts.  But  even  & 
person  who  has  a  spite  against  another  or 
who  feels  that  he  haa  been  grievously 
wronged   by    such   other   may  bring  a   dis- 
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pasftionate  judgment  to  bear  upon  a  diacus- 
sion  of  his  work  as  a  public  representative. 
Thomas  ▼.  Bradbury,  [1906]  2  K.  B.  (Eng.) 
627,  at  page  642,  6  Ann.  Cas.  136;  18  Halfl- 
buiy,  p.  707,  note  (m).  No  doubt  tbat  is 
scarcely  probable;  and,  where  the  imputation 
of  evil  motives  and  the  suggestion  of  de- 
liberate breach  of  public  trust  is  made  so 
persistently  as  it  was  in  the  articles  now 
under  review  and  rests  upon  so  little  of 
proven  fact,  the  suspicion  that  the  writer 
was  actuated  by  malice  is  necessarily  grave. 
I  prefer,  however,  to  rest  my  rejection  of 
the  defence  of  fair  comment  in  this  case  on 
the  ground  that  the  statements  complained 
of  cannot  be  regarded  as  mere  expressions 
of  opinion  and  that  no  facts  have  been  estab* 
liahed  from  which  an.  [492]  inference  could 
reasonably  be  drawn  that  the  plaintiff's 
actions  as  an  alderman  had  been  influenced 
by  the  wicked  motives  and  dishonourable 
purpose  imputed  to  him.  Dakhyl  v.  La- 
bouch^re,  [1008]  2  K.  B.  <Eng.)  325,  at  page 
329. 

No  doubt  a  personal  attack  which  imputes 
base  and  sinister  motives  is  not  necessoxily 
and  as  a  matter  of  law  outside  the  limits 
of  fair  eiMnment,  Dakhyl  v.  Labouchtoe,  su- 
pra. But  "one  man  has  no  right  to  impute 
to  another  whose  conduct  may  be  fairly 
open  to  ridicule  or  disapprobation  base,  sor- 
did and  wicket  motives  unless  there  is  so 
much  ground  for  the  imputation  that  a  jury 
shall  find  not  only  that  he  had  an  honest 
Ijelief  in  the  truth  of  his  statements  but  that 
his  belief  was  not  without  foundation. 
...  It  is  not  because  a  public  writer 
fancies  the  conduct  of  a  public  man  is  open 
to  the  suspicion  of  dishonesty,  he  is  therefore 
justified  in  assailing  his  character  as  dis- 
honest. .  .  .  Campbell  v.  Spottiswoode, 
3  B.  &  S.  769,  at  pages  776  and  777,  113  S. 
C.  L.  769. 

"It  is  always  to  be  left  to  a  jury  to  say 
whether  the  publication  has  gone  beyond  the 
limits  of  a  fair  comment  on  the  subject- 
matter  discussed.  A  writer  is  not  entitled 
to  overstep  those  limits  and  impute  base  and 
sordid  ^notives  which  are  not  warranted  by 
the  facts,  and  I  cannot  for  a  moment  think 
that,  because  he  has  a  bona  fide  belief  that 
he  is  publishing  what  is  true,  that  is  any 
answer  to  an  action  for  libel.  Campbell  v. 
Spottiswoode,  3  B.  &  S.  778,  113  £.  C.  L. 
778;  Merivale  v.  Carson,  20  Q.  B.  D.  <Eng.) 
275,  at  page  280." 

He  may  not  make  statements  which  "con- 
vey imputations  of  evil  sort"  not  warranted 
by  the  facts  truly  stated.  Joynt  v.  Cycle 
Trade  Pub.  Co.  [1904]  2  K.  B.  (Eng.)  292, 
at  page  294;  Walker  v.  Hodgson,  [1909] 
1  K.  B.  (Eng.)  239^  at  pages  251  and  252. 
That  which  the  defendant  seeks  to  justify  as 
comment  was,  in  my  opinion,  neither  fair 
nor  such  as  might  reasonably  be  made  under 


the  circumstances.  There  are  no  facts  in  e^- 
dence  which  would  warrant  any  man  in 
attributing  to  the  plaintiff  that  he  had  par- 
ticipated in  the  (expenditure  of  civic  funds 
"with  a  view  to  private  profit  rather  than* 
.civic  gain" — that  he  had  knowingly  aided 
in  directing  the  conduct  of  civic  business 
"with  a  view  to  securing  the  interests  of  the 
'boss'  and  hia  [493]  friends  rather  than 
those  of  the  city" — that  he  had  voted  as  he 
did  in  the  matter  of  the  paving  contracts 
"because  of  a  split  as  to  a  possible  rake-off." 
To  bring  such  imputations  within  a  plea  of 
fair  comment  a  defendant  must  establish  a 
foundation  of  facts  upon  which  they  can  be 
reasonably  based.  That  the  appellant  .has 
failed  to  do. 

Bbodeub,  J. — ^I  am  of  opinion  that  this 
appeal  should  be  allowed  with  costs  of  this 
court  and  of  the  Supreme  Court  of  Alberta 
en  hancy  and  that  the  judgment  of  the  trial 
judge  should  be  restored.  I  concur  with  Sir 
Louis  Davies. 

Appeal  allowed  with  costs. 


XOTE. 

The  reported  case  passes  on  a  newspaper 
publication  referring  to  the  organization  of 
a  municipal  council  as  a  "Tammany"  sys- 
tem, and  stating  that  the  members  "will  have 
to  do  a  lot  of  explanation"  to  satisfy  the 
public  that  the  action  taken  by  the  majority 
was  not  had  with  reference  to  "a  possible 
rake-off."  It  is  held,  in  an  action  for  libel 
by  a  member  of  the  majority  party  of  the 
council,  that  the  publication  was  qualifiedly 
privileged  as  a  fair  comment  on  a  matter 
of  public  interest.  The  privilege  attaching 
to  comment  on  a  nuitter  of  public  interest 
U  considered  in  the  note  to  Flanagan  v. 
Nicholson  Pub.  Co.  Ann.  Cas.  1917B  402. 


PEOPUES 


V. 


OAKSLET. 


Michigan  Supreme  Court — June  1,  191C. 


191  Mich.  367,'  laS  N.  W.  lOH. 


Elections  —  Oormpt  Practices  Act  — 
ProhibitioB  ot  OontributioB  by  Oor- 
poratioii. 

A  manager  or  director  of  a  corporation, 
paying  to  a  "Personal  Liberty  League"  money 
of  the  corporation  for  expenses  in  opposing 
local  option  at  a  town  election,  is  held  to  be 
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punishable,  under  Pub.  Acts  1913,  No.  109, 
f  14,  providing  that  no  direotor  of  a  corpora* 
tion  shall  pay  money  thereof  to  any  political 
committee  for  any  election  expenses. 
[See  note  at  end  of  this  case.] 

Exceptions  from  Circuit  Court,  Ingham 
county:     Collinqwood,  Judge. 

Criminal  action.  Jacob  Gansley  convicted 
of  violation  of  corrupt  practices  act  and  al- 
leged exceptions.  The  facts  are  stated  in  the 
opinion.    Affirmed. 

Orant  Fellows,  L.  W.  Carr  and  Willia^ji 
C,  Brown  for  People. 

Warner,  Raudabaugk  d  Person  and  Fred 
A.  Baker  for  respondent. 

[358]  Stoxs,  C.J.— Hiis  case  is  brought 
here  upon  exceptions  by  the  respondent,  after 
conviction,  and  before  sentence,  for  an  al- 
leged violation  of  section  14  of  Act  No.  109, 
Pub.  Acts  1913  (1  Comp.  Laws  1916,  §  3841), 
entitled : 

[359]  ''An  act  to  regulate  and  limit  nomi- 
nation and  election  expenses,  to  define  and 
prevent  corrupt  and  illegal  practices  in  nomi- 
nations and  elections,  to  secure  and  protect 
the  purity  of  the  ballot,  and  to  require  ac- 
counts of  nomination  and  election  expenses 
to  be  iiled,  and  providing  penalities  for  the 
violation  of  this  act.** 

The  accusation  set  forth  in  the  information 
reads  as  follows: 

"Tliat  heretofore,  to  wit,  on  the  Ist  day 
of  April,  A.D.  1914,  at  the  city  of  Tensing, 
and  in  the  county  aforesaid,  one  Jacob  Gans- 
ley, being  then  and  there  an  official,  director, 
and  manager  of  the  lAnsing  Brewing  Com- 
pany, a  Michigan  corporation,  and  acting  for 
said  Lansing  Brewing  Company,  a  Michigan 
corporation,  did  pay,  give,  and  lend  to  a 
certain  political  committee,  to  wit,  the  Per- 
sonal Liberty  League  of  Lansing,  Michigan, 
the  sum  of  five  hundred  ($500.00)  dollars, 
in  money  belonging  to  the  said  Lansing  Brew- 
ing Company,  for  the  payment  of  election 
expenses  incurred  in  opposing  local  option 
at  an  election  to  be  held  and  which  was  held 
on  the  6th  day  of  April,  a.d.  1914,  in  the  said 
county  of  Ingham,  to  ascertain  the  will  of 
the  electors  of  said  county,  whether  or  not 
the  manufacture  of  liquors  and  the  liquor 
traffic  should  be  prohibited  within  the  limits 
of  said  coimty,  the  said  Lansing  Brewing 
Company  b^ng  th«n  and  there  a  eoi^poration 
incorporated  and  existing  under  the  laws  of 
the  State  of  Michigan  and  doing  business  at 
the  city  of  Lansing  in  said  State,  and  not 
being  a  corporation  formed  for  political  pur- 
poses;.  the  ^aid  Personal  Liberty  League  then 
and  there  being  a  committee  opposing  local 
option  at  the  dlection  to  be  held  and  which 


was  held  in  said  eounty  t f  Ingham  sn  the  6tli 
deiy  of  April.  a.d.  1914,  to  ascertain  the  will 
sf  the  elector^  of  said  county,  whether  or 
not  the  manufacture  of  liquors  and  the  liquor 
traffic  should  be  prohibited  within  the  limits 
of  said  eounty — contrary  to  the  form  of  Uis 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  jof  the  people 
of  the  State  of  Miohigan." 

Upon  arraignment  the  respondent  stood 
mute,  but  moved  the  court  to  dhamiSB  the 
information  for  the  [860}  reason:  That  it 
set  forth  ^o  offense  known  to  the  law.  That 
said  section  14  is*  unconstitutional  and  void 
because : 

(1)  Said  section  is  not  witiiln  tl^  title 
to  the  act,  and  is  in  conflict  with  the  pro- 
vision of  the  Consdtution  of  this  State  re- 
quiring the  object  of  an  act  of  the  legislature 
to  be  set  forth  in  its  title. 

(2)  That  said  section  14  is  in  conflict  with 
the  provisions  of  the  Fourteenth  Amendment 
of  the  Constitution  of  the  United  States, 
that  no  State  shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  process 
of  law,  nor  deny  to  any  person  within  it? 
jurisdiction  the  equal  protection  of  the  laws. 
That  corporations  are  persons  within  the 
meaning  of  the  Fourteenth  Amendment  of  the 
Constitution  of  the  United  States,  and  said 
section  14  denies  to  all  corporations,  domestic 
or  foreign,  other  than  corporations  organized 
for  political  purposes,  the  right  secured  to 
natural  persons  by  section  8  of  said  act  to 
make  expenditures  of  money  for  nomination 
or  election  expenses. 

(3)  That  the  title  of  said  act  confines  it 
to  the  nomination  and  election  of  candidates 
for  office,  and  it  can  have  no  application  to 
local  option  elections  in  the  several  counties 
ot  the  State  under  the  local  option  prohibi- 
tory liquor  laws  of  this  State. 

(4)  That  said  section  14  is  in  conflict  with 
section  4  of  article  2  of  ttie  Constitution  of 
this  State. 

(5)  That  the  act  is  indefinite,  uncertain, 
and  vague,  and  the  intent  and  meaning  of  the 
same  cannot  be  interpreted. 

(6)  That  it  is  class  legislation,  est>ecially 
section  14  of  the  act. 

The  trial  court  overruled  the  motion,  to 
which  ruling  respondent  duly  excepted,  and 
thereupon  a  plea  of  not  guilty  was  entered 
by  order  of  the  court.  The  assignments  of 
error  are  to  the  effect  that  the  court  erred 
in  overruling  respondent's  motion  to  dismiss 
the  information,  which  motion  was  made  at 
the  time  said  re^ondent  was  arraigned,  and 
renewed  after  the  evidence  had  been  sub- 
mitted; also  in  adjudging  the  respondent 
[861]  guilty,  contrary  to  the  objections  to 
said  information.  In  this  court  counsel  for 
respondent  argued  the  question  presented  un- 
der the  following  heads: 
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(1)  Whether,  the  act  has  any  application 
to  eleetioDB  under  the  local-option  prohibi- 
tory liquor  law. 

(2)  That  section  14  of  the  act  is  uneon- 
fititutional  and  yoid,  firatt,  because  it  denies 
to  corporations,  as  artifioial  persons,,  the 
right  granted  to  natural  persons  to  make 
the  legitimate  expenditures  authorized  by  sec- 
tion 3  of  the  act;  and,  aeoondf  it  denies  to 
corporations  the  right  to  make  aneh  lawful 
expenditures  as  may  be  necessary  to  protect 
their  interests  in  contest  to  be  determined 
by  the  people  at  the  polls. 

(3)  That  section  14  is  also  in  conflict  with 
the  provision  of  the  Constitution  of  this 
State,  which  (section  4,  art.  2)  reads: 

"Every  person  may  freely  speak,  write  and 
publish  his  sentiments  on  all  subjects,  being 
responsible  for  the  abuse  of  such  right;  and 
no  law  shall  be  passed  to  restrain  or  abridge 
the  liberty  ol  speech  or  of  the  press." 

(4)  That  the  whole  act  should  be  declar^ 
unconstitutional  and  void. 

It  may  be  said  at  the  threshold  of  this 
opinion  that  the  construction  and  validity 
of  the  act  in  question,  in  so  far  as  it  affects 
the  conduct  of  the  respondent,  are  here  in- 
volved. 

1.  As  we  understand  the  first  position  of 
counsel  for  the  respondent,  it  is  that  this 
act,  which  is  generally  spoken  of  as  the  "Cor- 
rupt Practices  Act,"  has  no  application  to 
what  may  be  termed  local -option  elections; 
'tbat,  looking  at  the  title  and  body  of  the 
act  together,  neither  should  be  construed  as 
applying  to  local-option  elections."  We  have 
with  some  care  made  an  analysis  of  this  act, 
copying  such  sections  as  are  particularly  rele- 
vant, and,  as  this  is  the  first  time  we  have 
been  called  upon  to  examine  the  act,  'Wfi  in- 
clude such  analysis  here. 

[962]  Section  1  of  the  act  (1  Comp.  Laws 
1915,  §  3828)  limits  the  sum  of  money  to 
be  paid,  or  expenses  authorized  or  incurred, 
Iv  or  on  behalf  of  any  candidate,  to  he  poicf 
by  him  in  order  to  secure  or  aid  in  securing 
his  nomination  to  any  public  office  or  posi- 
tion in  this  State.  It  also  provides  that  no 
sums  of  money  shall  be  paid,  and  no  ex- 
penses authorized  or  incurred,  by  or  on  be* 
half  of  any  candidate  who  has  received  a 
nomination  to  any  such  office  or  position, 
in  exoess  of  a  stated  amount;  further,  that 
no  sum  of  money  shall  be  paid,  and  no  ex- 
pense authorized  or  incurred,  by  or  on  behalf 
of  any  calididate  contrary  to  the  provisions 
of  the  act. 

Section  2  (1  Comp.  Laws  1915,  §  3829) 
provides  that  every  political  committee  shall 
appoint  a  treasurer,  who  shall  receive,  keep, 
and  disburse  all  sums  of  money  which  may 
be  collected  or  received  by  such  committee, 
or  by  any  of  its  members^  for  election  ex- 
penses;   and   unless   such   treasurer    is   first 


appointed,  it  shall  be  unlawful  for  a  politi- 
cal committee  or  any  of  its  members  to  ool- 
leet,  receive,  or  disburse  money  for  any  such 
purpose. 

Section  3  (1  Comp.  Laws  1915,  §  8830) 
provides  that  no  candidate,  and  no  treasure 
of  any  political  committee,  shall  pay,  give, 
or  lend,  or  agree  to  pay,  give,  or  lend,  either 
directly  or  indiffeotly,  any  money  or  other 
valuable  thing  for  any  nomination  or  elec- 
tion expenses  whatever,  exeept  for  the  11 
purposes  therein  specified.  It  also  provides 
that  none  of  the  provisions  of  the  act  shall 
be  construed  as  relating  to  the  rendering  of 
services  by  speakers,  writers,  publishers,  or 
others,  for  which  no  oompensation  is  asked 
or  given. 

Section  4  (1  Comp.  Laws  1915,  §  3831) 
provides  that  every  candidate  and  every 
treasurer  of  a  political  committee  shall  file 
within  the  time  specified  a  full,  true,  and 
detailed  account  and  statement  of  all  monev 
[308]  received  or  disbursed  by  him  for  nomi- 
nation or  election  expenses,  and  specifies 
what  sudi  statement  shall  contain. 

Section  5  (1  Comp.  Laws  1915,  §  3832) 
makes  it  unlawful  to  administer  the  oath  of 
office,  or  to  issue  a  commission  or  certificate 
of  nomination  or  election,  to  any  person 
nominated  or  elected  to  any  public  office 
until  he  has  filed  an  account  as  required  by 
the  act,  and  provides  that  no  such  person 
shall  enter  upon  the  duties  of  his  office  until 
he  has  filed  such  account,  nor  shall  he  re- 
ceived any  salary  or  fees  for  any  period  prior 
to  the  filing  of  the  same. 

Section  6  (1  Comp.  Laws  1916,  f  8833) 
provides  that  such  accounts  shall  be  open 
to  public  inspection. 

Sections  7,  8,  9,  and  10  (1  Comp.  Laws 
1915,  §§  3834-3837)  relate  to  the  statement, 
and  what  may  be  done  in  case  it  is  not  filed, 
or  is  not  eonformable  to  the  statute. 

Section  11  (1  Comp.  Laws  1915,  §  3838) 
is  as  follows: 

''No  person  who  is  not  a  candidate,  or  the 
treasurer  of  a  political  committee,  shall  pay, 
give  or  lend,  or  agree  to  pay,  give  or  lend, 
any  money  whether  contributed  by  himself 
or  by  any  other  person,  for  any  election  ex- 
penses whatever,  except  to  a  candidate  or 
to  a  political  committee." 

Section  12   (1  Comp.  Laws  1916,  §  3839) 
provides  jbhat  no  money  p&id  shall  be  credited 
to  any  person  other  than  the  one  furnishing 
it. 

Sections  18  (1  Comp.  Laws  1915,  §  3840) 
makes  it  unlawful  for  any  candidate,  or 
treasurer  of  a  political  committee,  or  person 
acting  as  such  treasurer,  to  disburse  money 
received  from  any  anonymous  source. 

Section  14  (1  bomp.  Laws  1916,  §  3841)  is 
the  section  which  respondent  is  charged  with 
having  violated.    It  reads  as  follows: 
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[364]  "No  officer,  director,  siookholder,  at- 
torney, agent  or  any  other  person,  acting 
for  any  corporation  or  joint  stock  company, 
whether  incorporated  under  the  laws  of  this 
or  any  other  State  or  any  foreign  country, 
except  corporations  formed  for  political  pur- 
poses, shall  pay,  give  or  lend,  or  authorize 
to  be  paid,  given  or  lent,  any  money  belong- 
ing to  such  corporation  to  any  candidate  or 
to  any  political  committee,  for  the  payment 
of  any  election  expenses  whatever." 

Section  15  (1  Comp.  Laws  1916,  §  3842) 
makes  it  imlawful  for  any  employer  to  tiireat- 
en  employees,  etc. 

Section  16  (1  Comp.  Laws  1915,  §  3843): 

"No  publisher  of  a  newspaper  or  other 
periodical  shall  insert,  either  in  its  advertis- 
ing or  reading  columns,  any  paid  matter 
which  is  designed  or  tends  to  aid,  injure 
or  defeat  any  candidate  or  political  party 
or  organization,  or  metisure  before  the  people, 
unless  it  is  stated  therein  that  it  is  a  paid 
advertisement.  No  person  shall  pay  the  own- 
er, editor,  publisher  or  agent  of  any  news^ 
paper  or  other  periodical  to  induce  him  to 
editorially  advocate  or. oppose  any  candidate 
for  nomination  or  election,  and  no  such  own- 
er, editor,  publisher  or  agent  shall  accept 
such  payment." 

Sections  17  and  18  (1  Comp.  Laws  1916, 
§§  3844,  3846)  deal  with  false  statements 
against  candidates,  and  penalties  for  viola- 
tion of  the  provisions  of  the  act. 

We  quote  from  section  19 'as  follows: 

"Terms  used  in  this  act  shall  be  used  aa 
follows,  unless  other  meaning  is  clearly  ap- 
parent from  the  language  or  context,  or  un- 
less such  construction  is  inconsistent  with 
the  manifest  intent  of  the  law.  .  .  . 
'Political  committee,'  or  'committee,'  shall 
apply  to  every  combination  of  two  or  more 
persons  who  shall  aid  or  promote  the  success 
or  defeat  of  a  candidate,  or  a  political  party 
or  principle  or  measure." 

It  is  clear  that  while  most  of  the  pro- 
visions of  the  act  relate  to  the  conduct  and 
duties  of  candidates  and  political  committees, 
yet  that  it  was  intended  to  regulate  and 
control  all  elections  and  election  expenses, 
wherever  the  electors  are  called  upon  to  de- 
cide any  [365]  measure  or  measures  that 
may  be  before  the  people  to  be  voted  upon, 
is,  we  think,  equally  clear.  The  statute  (2 
Comp.  Laws,  §  6420;  2  How.  Stat.  [2d  ed.] 
§  6024  [2  Comp.  Laws  1916,  §  7087])  pro- 
vides that  the  registration  of  the  qualified 
electors,  the  manner  of  voting,  and  of  hold- 
ing and  conducting  an  election  under  the 
local-option  provisions,  shall  be  the  same  in 
every  respect  as  in  case  of  annual  township 
elections,  or  the  election  of  members  of  the 
board  of  supervisors,  except  as  otherwise  pro- 
vided. In  our  opinion  the  voting  upon  a  pro- 
posed constitutional  amendment,,  or  upon  the 


question  of  local  prohibiti<Mi,  is  as  mudi  an 
election,  as  is  the  voting  for  candidates  iov 
office.  The  supposed  abuse  to  be  corrected  is. 
as  apparent  in  one  case  as  the  other.  The 
fundamental  principle  involved  in  construing 
a  measure  of  this  kind  is  to  carry  out  the 
legislative  intent. 

To  ascertain  that  intent,  we  should  con- 
sider, not  only  the  remedy  expressed,  but  the 
evil  soug^hlf  to  be  reached.  Tliat  partisan 
zeal  and  spirit  are  as  intense  when  canvass- 
ing and  voting  upon  the  question  -of  local 
prohibition  of  the  liquor  traffic,  as  when  can- 
vassing and  voting  for  candidates  for  office, 
is  too  evident  to  need  discussion.  The  legis- 
lature probably  deemed  such  reasons  suffi- 
cient. The  expression,  "measure  before  thr^ 
people,"  in  section  16,  and  the  definition  of 
"political  committee,"  in  section  19,  aid  us. 
in  reaching  the  conclusion  that  the  act  was- 
intended  to  apply,  and  does  apply,  to  elec- 
tions other  than  those  at  which  only  candi- 
dates for  public  office  are  to  be  chosen. 

It  is  contended,  however,  that  the  matter 
of  canvassing,  discussing,  and  voting  on  local 
option  cannot  be  regarded  as  acting  with 
reference  to  "a  political  party  or  principle 
or  measure,"  and  counsel  say: 

"The  local  option  forces  in  any  county  are 
not  political  parties,  and  to  vote  for  or 
against  county  prohibition  is  not  to  vote  for 
a  political  principle  or  measure." 

[366]  We  think  this  too  narrow  a  view  of 
the  question.  When  the  word  "political"  is 
used  as  it  is  in  this  act,  even  if  held  to 
qualify  the  words  "principle  or  measure,"' 
it  is  a  narrow  construction  to  hold  that  it 
applies  to  one  or  more  of  the  recognized 
political  parties  only.  The  word  has  a  much 
broac^r  meaning,  and  often  refers  to  matters 
of  public  policy.  The  first  three  definitions 
of  the  word  as  given  by  Webster  are: 

"1.  Of  or  pertaining  to  polity,  or  poUtice,. 
or  the  conduct  of  government,  referring  in 
tl^e  .widest  application  to  judicial,  executive 
and  legislative  branches;  of  or  pert-aining 
to,  or  incidental  to,  tlie  exercise  of  the  func- 
tions vested  in  those  charged  with  the  c(»n- 
duct  of  government;  relating  to  the  manage- 
ment of  affairs  of  State;  as,  poUiical 
theories. 

"2  Having  or  conforming  to  a  polity,  or 
settled  system  of  administration;  as  a  poUti- 
col  body  or  gov^nment. 

"3.  Of  or  pertaining  to  the  exercise  of  the 
rights  and  privileges  or  the  influence  by 
which  the  individuals  of  a  State  seek  to  de- 
termine or  control  its  public  policy;  having 
to  do  with  the  organization  or  action  of 
individuals,  parties  or  interests  that  seek 
to  control  the  appointment  or  action  of  thosc- 
who  manage  the  affaii^s  of  State;  as,  his 
political  affiliations  were  with  the  Republi- 
cans." 


PEOPLE  V.  GAUSLET. 

191  Mich.  3S7. 


169 


The  word  **politicar*  is  defined  by  Bouvier 
to  be  pertaining  to  policy  or  the  adminietra'- 
tioR  of  government.  People  v.  Morgan,  90 
111.  558,  563.  See  also  Black's  Law  Diction^ 
ary,  defining  "Political." 

The  supreme  court  of  New  York,  in  the  case 
of  Matter  of  Lance,  55  Misc.  13,  106  N.  Y. 
S.  211,  in  considering  the  corrupt  practices 
act  of  that  State,  referring  to  the  word 
^'judgment,"  said: 

"The  legislature  must  be  presumed,  in  the 
framing  of  the  statute,  to  have  employed  the 
word  with  knowledge  of  its  meaning,  and 
with  intent  that  full  effect  be  given  thereto." 

[367]  We  think  that  language  is  applicable 
here.  See  also  upon  this  subject,  the  follow- 
ing cases  cited  by  counsel  for  the  people: 
VVinspear  r.  Holman  Dist.  Tp.  37  la.  642, 
holding  that  a  school  district  township  is 
a  political  corporation,  within  the  meaning 
of  their  constitution  referring  to  political 
or  municipal  corporations.  See  also  Mc- 
Conaughy  v.  Secretary  of  State,  106  Minn. 
392,  119  N.  W.  408,  defining  what  is  meant 
by  '^political"  question;  State  v.  Shanks,  178 
fnd.  330,  99  N.  E.  481 ;  State  v.  Gk>odwin,  169 
Ind.  265,  82  K  E.  459.  The  last  two  cited 
caiies  relate  to  the  construction  of  statutes. 

In  State  v.  Patterson,  67  Fla.  499,  65  Sa 
059,  the  corrupt  practices  act  of  Florida  (Acts 
1913,  chap.  6469,  6470),  were  before  the 
court  for  construction.     It  was  said: 

"The  object  of  the  law  is  to  prevent  corrup- 
tion, fraud,  and  deception  of  all  kinds,  and 
the  statutes  should  be  enforced  to  accomplish 
the  legislative  purpose.** 

This  court  has  frequently  stated  the  rule 
to  be  applicable  in  construing  a  legislative 
enactment.  People  v.  Circuit  Judge,  26  Mich. 
342;  Board  of  Regents  v.  Auditor  General, 
167  Mich.  444,  132  N.  W.  1037;  Rohde  v. 
Wayne  Circuit  Judge,  168  Mich.  683,  689, 
ISi'k.  W.  523,  135  N.  W.  457:  Mackin  v. 
Detroit-Timkin  Axle  Co.  187  Mich.  8,  153 
X.  W.  49.  No  reason  is  suggested  why  local 
option  elections  should  have  been  omitted. 
We  are  of  the  opinion  that  the  safeguards 
Mta!)li8hed  by  the  act  were  intended  for  the 
protection  of  all  elections. 

It  is  next  urged  by  counsel  for  respondent : 

''That  local  option  elections  and  activities 
«re  not  within  the  title  of  the  act,  and  if 
the  body  of  the  act  is  construed  to  apply  to 
them,  it  is  to  the  extent  of  such  application 
unconstitutional  and  void.** 

We  understand  that  counsel  here  invoke 
the  first  [368]  sentence  of  section  21  of  arti- 
cle 5  of  the  Gonatitution  of  Micliigan,  which 
provides  that: 

**No  law  flliall  embrace  more  than  one  ob- 
j^,  which  shall  be  expressed  in  its  title." 

The  specific' objection  seems  to  be  that  see^ 
tion  14  of  the  act  is  not  within  the  scope  of 
the  title  or  germane  thereto.     The  title  is 


broad  in  its  scope.  It  was  plainly  designed 
to  safeguard  and  protect  the  ballot  by  for- 
bidding certain  acts  and  imposing  certain 
regulations  and  requirements.  Among  other 
things,  it  was: 

"To  define  and  prevent  corrupt  and  illegal 
practices  in  nominations  and  elections;  to 
secure  and  protect  the  purity  of  the  ballot.*' 

As  counsel  for  the  people  have  said: 

''Under  such  title  it  was  competent  to  in- 
olude  in  the  act  any  provision  Calculated  to 
aid  in  accomplishing  such  object  and  thus 
carry  out  the  purpose  of  the  legislature.  Pre- 
sumably, it  was  the  view  of  the  lawmaking 
body  that  the  practices  indulged  in  by  cer- 
tain corporations  of  making  contributions  for 
campaign  purposes  had  become  objectionable, 
and  subversive  of  good  government,  and  con- 
sequently of  the  public  welfare.  Therefore, 
and  as  incidental  to  the  protection  sought 
to  be  attained  for  the  'purity  of  the  ballot/ 
such  practice  was  pr<diibited.*' 

The  courts  in  a  long  secies^of  cases  have 
enunciated  the  princple  that  the  presumption 
is  in  favor  of  the  constitutionality  of  a  stat- 
ute. This  principle  has  been  expressed  in 
many  different  forms.  It  has  been  declared 
that  in  no  doubtful  case  should  the  courts 
pronounce  legislation  to  be  contrary  to  the 
Constitution.  It  has  been  said  that  every 
intendment  is  in  favor  of  its  validity,  and 
that  it  must  be  presumed  to  be  constitutional 
unless  its  repugnancy  to  the  Constitution 
clearly  appears.  See  collection  of  authorities 
in  6  R.  C.  L.  p.  97;  Rouse  v.  Donovan,  104 
Mich.  234,  239,  62  N.  W.  359,  27  LuR.A.  577, 
[369]  53  Am.  St.  Rep.  457;  Sears  v.  Cottrell, 
5  Mich.  251,  259.  The  clause  of  the  Consti- 
tution here  invoked  has  been  repeatedly  be- 
fore this  court.  In  Kurtz  v.  People,  33 
Mich.  279,  Justice  Campbell,  referring  to  this 
provision,  said: 

"It  is  a  very  wise  and  wholesome  provision, 
intended  to  prevent  legislators  from  being  en- 
trapped into  the  careless  passage  of'  bills  and 
matters  foreign  to  the  ostensible  purpose  of 
the  statute  as  entitled.  But  it  is  not  designed 
to  require  the  body  of  the  bill  to  be  a  mere 
repetition  of  the  title.  Neither  is  it  intended 
to  prevent  including  in  the  bill  such  means 
as  are  reasonably  adapted  to  secure  the  ob- 
ject iiidicated  by  the  title." 

See  also  the  language  of  Judge  Cooley  in 
the  seventh  edition  of  Constitutional  Limita- 
tions, page  205;  also  People  v.  State  Treas- 
urer, 31  Mich.  6;  Mackin  v.  Detroit-Timkin 
Axle  Co.  supra. 

Our  attention  has  been  called  to  the  case 
of  State  V.  Paris,  179  Ind.  446,  101  N.  E. 
4971  The  corrupt  practices  act  of  Indiana 
(Aoto  1911,  chap.  121)   is  entitled: 

"An  act  concerning  corrupt  practices  at 
elections,  caucuses  and  prinaries,  and  the 
collection  and  disbursement  of  campaign 
funds.'* 
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It  was  held  in  the  case  last  cited  that  such 
a  title  was  sufficient  to  cover  the  criminal 
^features  of  the  act,  within  the  provisions  of 
the  contsitution  of  that  State,  which  requires 
the  subject  of  an  act  to  be  expressed  in  its 
.  title.  We  are  of  the  opinion  that  this  ob- 
jection is  untenable. 

2.  This  brings  us  to  the  objections  raised 
under  the  Fourteenth  Amendment  to  the 
Federal  Constitution.  Respondent's  ooimsel 
urge  that  corporations  are  "persons"  within 
the  meaning  of  the  words  of  this  amendment 
that: 

[370]  ''No  State  shall  deprive  any  person 
of  life,  liberty  or  property  without  due  proc- 
ess of  law;  nor  shall  any  State  deny  to  any 
person  witiiin  its  jurisdiction  the  equal  pro- 
tection of  the  laws." 

They  refer  to  Covington,  etc.  Turnpike 
Boad'  Co.  V.  Sandford,  164  U.  S.  578,  17  S. 
Ot.  198,  41  U.  S.  (L.  ed.  560;  and  Smyth 
V.  Ames,  169  U.  S.  466,  622,  18  S.  Ct.  418, 
42  U.  S.  (L.  ed.>  819,  and  claim  that  these 
cases  are  decisive  of  the  instant  case.  They 
concede  that: 

"Classification  for  the  purposes  of  legislar 
tion  under  the  police  power  is  permissible, 
provided  all  persons  or  things  within  the 
class  are  treated  alike." 

We  are  dealing  here  with  a  statute  relat- 
ing to  elections,  and  the  exercise  of  the  police 
power  of  the  State. 

In  Cooley  on  Constitutional  Limitations 
(7th  ed.)  p.  907,  it  is  said: 

"All  such  reasonable  regulations  of  the 
constitutional  right  which  seem  to  the  legis- 
lature importance  to  the  preservation  of  or- 
der in  elections,  to  guard  against  fraud,  un- 
due influence  and  oppression,  and  to  preserve 
the  purity  of  the  ballot  box,  are  not  only 
within  the  constitutional  power  of  the  legis- 
lature, but  are  commendable  and  at  least 
some  of  them  absolutely  essential." 

No  class  of  questions  has  ever  arisen  more 
difficult  of  solution  than  those  concerning 
Federal  limitations  of  the  police  powers  of 
the  State.  Mr.  Justice  Clifford,  in  Tennes- 
see V.  Davis  100  U.  S.  257,  300,  26  U,  S. 
(L.  ed.)  648,  observed  that  this  power  in 
its  widest  sense  comprehends  the  whole  sys- 
tem of  internal  regulations  by  which  the 
State  seeks,  not  only  to  preserve  the  public 
order  and  to  prevent  offenses  against  her  au- 
thority, but  also  to  establish  for  the  inter- 
course of  one  citizen  with  another  those  rules 
of  justice,  morality,  and  good  conduct  which 
are  calculated  to  prevent  a  conflict  of  inter- 
ests and  to  insure  to  every  one  the  uninter- 
rupted enjoyment  of  his  own,  as  far  as  it  is 
reasonably  consistent  [371]  with  a  like  en- 
joyment of  equal  rights  by  others.  And  he 
further  said: 

"Acts  of  Congress  cannot  properly  super- 
sede the  police  powers  of  the  State,  nor  can 


the  police  powers  of  the  State  override  the 
national  authority,  as  the  power  of  the  State 
in  that  regard  extends  only  to  a  just  regula- 
tion of  rights  with  a  view  to  the  due  pro- 
tection and  enjoyment  of  all;  and  if  the 
police  law  of  the  State  does  not  deprive  any 
one  of  that  which  is  justly  and  properly  his 
own,  it  is  obvious  that  its  possession  by  the 
State  and  its  exercise  for  the  regulation  oi 
the  actions  of  the  citizens  can  never  consti- 
tute an  invasion  of  national  jurisdiction  or 
afford  a  basis  for  an  appeal  to  the  protec- 
tion of  the  national  authorities." 

Justice  Brown,  in  Lawton  v.  Steele,  152 
U.  S.  133,  136,  14  S.  Ct.  499,  500,  38  U.  S. 
(L.  ed.)  385,  said  of  the  police  power: 

"It  is  universally  conceded  to  include  every- 
thing essential  to  the  public  safety,  health 
and  morals." 

After  citing  many  instances  of  proper  re- 
straint and  interference,  he  said: 

"Beyond  this,  however,  the  State  may  in- 
terf^e  wherever  the  public  interests  demand 
it>  and  in  this  particular  a  large  cliscretion 
is  necessarily  vested  in  the  legislature  to  de- 
termine, not  only  what  the  interests  of  the 
public  require,  but  what  measures  are  nec- 
essary for  the  protection  of  such  interests. 
.  ...  To  justify  the  State  in  thus  inter- 
posing its  authority  in  behalf  of  the  public, 
it  must  appear,  first,  that  the  interests  of  the 
public  generally,  as  distinguished  from  those 
of  a  particular  class,  require  such  interfer- 
ence; and,  aeaond,  that  the  means  are  reason- 
ably necessary  for  the  accomplishment  of  the 
purpose,  and  not  unduly  oppressive  upon  in- 
dividuals. The  legislature  may  not,  under 
the  guise  of  protecting  the  public  interests, 
arbitrarily  interfere  with  private  business,  or 
impose  imusual  and  unnecessary  restrictions 
upon  lawful  occupations.  In  other  words,  its 
determination  as  to  what  is  a  proper  exercise 
of  its  police  powers  is  not  final  or  conclu- . 
sive,  but  is  subject  to  the  supervision  of  the 
courts." 

[372]  The  administration  of  justice,  civil 
and  criminal,  within  the  State,  is  wholly  un- 
der the  control  of  the  State,  where  there  is 
no  conflict  with  the  Federal  Constitution. 
The  phrase  "law  of  the  land,"  in  a  State, 
in  this  regard,  means 'the  law  of  the  State^ 
and  due  process  of  law  in  the  State  is  regu- 
lated by  the  law  of  the  State.  The  power  of 
the  State  in  dealing  with  a  crime  is  not  limit- 
ed by  the  Fourteenth  Amendment,  provided 
that  particular  persons  or  classes  are  not 
deprived  of  equal  and  impartial  justice. 
Regular  administration  in  the  State  courts^ 
constitutes  due  process,  when  operating  on  all 
alike.  Leeper  v.  Texas,  139  U.  S.  462,  11 
S.  Ct.  577,  35  U.  S.  (L.  ed.)  225.  The  ex- 
tent to  which  the  State  may  go  under  the 
police  power  in  declaring  acts  to  be  criminal, 
is  very  far-reaching,  and  is  well  illustrated 
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in  the  following  cases:  Ck>m.  t.  Fraaklht,  4 
DalL  (Pa.)  256,  1  U.  S.  (L.  ed.)  82#;  Moore 
T.  lUiBoia,  14  How.  13,  14  U.  S.  (L.  ed.)  306; 
Ciixiimuigs  y.  MiMoari,  4  Wall.  277,  18  U.  8. 
(L.  ed.)  36«;  Hawker  v.  New  York,  170  U. 
8. 189,  18  a  Ct.  573,  42  U.  8.  (L.  ed.)  10<^. 
The  equality  clauee  of  the  Foarteenih 
Anendment  has  reoeiTed  a  broad  interpreta- 
tion by  the  courts.  A  clasirification  of  par- 
ticular kinds  of  oorporations,  prpperty,  or 
trades  is  sostained  provided  it  is  reasonable 
in  the  view  of  the  courts,  and  not  merely 
arbitrary,  and  a  wide  latitude  is  allowed  to 
the  States  in  respect  of  dassificaticMi,  with- 
out criticism,  by  the  Federal  Supreme  Court. 
Bank  ol  Redemption  y.  Boston,  125  U.  8.  60, 
8  8.  Gt  772,  31  U.  8.  (L.  ed.)  680;  Pb,lmer 
T.  MeMahon,  133  U.  8.  660,  10  8.  Ot.  324,  33 
U.  8.  (L.  ed.)  772;  Crowley  v.  Christensen, 
137  U.  a  86,  01,  11  8.  Ct.  18,  34  U.  8. 
(L  ed.)  620;  Clark  y.  Kansas  City,  176  U.  8. 
114,  119,  20  8*  Ct.  284,  44  U.  8.  (L.  ed.) 
392.  The  general  principle  is  that  equal  pro- 
tection is  not  denied  where  the  law  operates 
alike  upon  all  persons,  corporations  or  prop- 
erty similarly  situated.  Walston  y.  Nevin, 
128  U.  8.  578,  19  8.  Ct.  192,  32  U.  8.  (i*.  ed.) 
644;  Barbicr  y.  Connolly,  118  U.  8.  27,  32, 
5  8.  Ct.  357,  28  U.  8.  (L.  ed.)  923;  Min- 
neapolis, etc.  R.  C6.  [873]  y.  Herrick,  127 
U.  8.  210,  8  S.  Ct.  1176,  32  U.  8.  (L.  ed.) 
109;  People  y.  Pbippin,  70  Mich.  6,  37  K. 


19  Mich.  187.  The  police  power  of  the  8tate 
is  exercised  oyer  such  corporations  with  great 
freedom  for  the  general  good.  The  deyelop- 
•ment  of  the  law  touching  the  police  power 
oyer  corporations,  and  concerning  the  doctrine 
announced  in  Dartmouth  OoUege  y.  Wood- 
ward, 4  Wheat.  518,  4  U.  6.  (L.  ed.)  629, 
came  under  reyiew  in  the  decisions  holding 
that  there  is  implied  in  the  grant  to  a  carry- 
ing corporation  of  the  right  to  construct  and 
operate  a  railroad,  a  grant  of  right  to  collect 
such  tolls  as  will  enable  the  company  to  suc- 
cessfully operate  and  return  some  profits  to 
the  investors.  That  there  is  such  an  impli- 
cation has  been  [374]  fully  determined.  Kea- 
gan  y.  Farmers'  Loan,  etc.  Co.  154  U.  8.  362, 
393,  14  8.  Ct.  1047,  38  U.  8.  (L.  ed.)  1021; 
Smyth  y.  Ames,  supra. 

But  it  does  not  follow  that  because  a  cor- 
poration is  by  statute  prohibited  from  con- 
tributing to  a  campaign  fund  that  it  is  de- 
prived of  any  property  right.  It  has  been 
held  that  a  provision  of  a  similar  act,  pro- 
hibiting persons  at  the  polls  from  persuading 
any  voter  to  vote  or  refrain  from  voting  for 
any  candidate  or  any  political  party,  or  on 
any  measure  submitted  to  the  electors,  should 
be  liberally  construed,  with  a  view  to  its 
enforcement  in  the  public  interest,  as  tend- 
ing to  aid  the  purity  of  elections,  and  that 
the  principle  involved  in  the  law  was  a  salu- 
tary one,  and  that  such  statutes  are  closely 


W.  888;  Kuhn  y.  Detroit,  70  Mich.  534,  38  K.  ^    connected    with    those    prohibiting    bribery. 


W.  470.  . 

A  State  may  control  a  corporation  which 
it  has  created,  if  eonstltutional  provisions 
do  not  stand  in  the  way,  and  in  like  man- 
ner it  may  control  natural  persons.  Boston 
Beer  Co.  v.  Massachusetts,  97  U.  8.  25, 
24  U.  8.  (L.  ed.)  089.  Corporations, 
like  the  Lansing  Brewing  Company,  are 
generally  ereated  under  general  laws  passed 
by  the  legislature,  and  providing  for  ar- 
ticles of  association.  .  Th^  Federal  Supreme 
Court  observes  that  such  articles  are  in  a 
sense  e»  parte,  that  their  formation  and  exe- 
(^tion  frequently  do  not  take  place  under 
the  supervision  ol  any  official  authority.  Ore- 
gon Ry.  etc.  Co.  y.  Oregon  R.  Co.  190  U.  8. 
1,  9  8.  Ct.  409,  32  U.  8.  (L.  ed.)  837.  The 
powers  of  such  corporations  have  been  con- 
sidered and  strictly  construed  by  the  same 
court,  and  it  has  been  held  that  the  powers 
are  simply  such  as  the  statute  confers,  and 
that  the  enumeration  of  them  implies  exclu- 
sion ol  all  others.  Thomas  v.  West  Jersey 
B,  Co.  101  U.  8.  71,  25  U.  8.  (L.  ed.)  950; 
Pennsylvania  R.  Co.  v.  Pennsylvania  R.  Co. 
18  U.  a  290,  30t,  6  a  Ct.  1094,  30  U.  8. 
(L.  ed.)  83. 

The  charter  of  eorporationa  so  formed  con- 
sists of  the  statute  under  whi^  the  corpora- 
tion exists  and  the  articles  of  association  by 
which   it  is  formed.     Van  Btten  v.   Eaton, 


Nelson  v.  Gass,  27  N.  D.  357,  146  N.  W.  537, 
541,  Ann.  Cas.   1915C  796. 

In  Cooley  on  Constitutional  Limitations 
(7th  ed.)  p.  829,  it  is  said: 

"The  police  of  a  State,  in  a  comprehensive 
sense,  embraces  its  whole  system  of  internal 
regulations  by  which  the  State  seeks  not  only 
to  preserve  the  public  order  and  to  prevent  of- 
fenses against  the  State,  but  also  to  establish 
for  the  intercourse  of  citizens  with  citizens 
those  rules  of  good  manners  and  good  neigh- 
borhood which  are  calculated  to  prevent  a 
conflict  of  rights  and  to  insure  to  each  the 
uninterrupted  enjoyment  of  his  own,  so  far 
as  is  reasonably  consistent  with  a  like  en- 
joyment of  rights  by  others." 

While  our  republican  government  guar- 
antees the  right  to  preserve  one's  own  happi- 
ness, yet  that  government  is  charged  with  the 
duty  of  protecting  others  than  appellant  in 
the  pursuit  of  their  happiness,  and  hence  the 
inalienable  right  to  pursue  one's  own  happi- 
ness must  necessarily  be  subject  to  the  same 
right  in  all  others.  Hence  when  that. right 
is  asserted  in  such  a  manner  as  to  conflict 
with  the  equal  right  to  the  same  [376]  thing 
in  others,  it  is  not  an  inalienable  right,  nor 
a  right  at  all,  but  is  a  wrong. 

The  instant  case,  in  our  opinion,  does  not 
present  an  instance  of  deprivation  of  prop- 
erty, nor  of  fanciful  or  unjust  dassiflcation 
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.for  purposes  of  regulation.  The  expenditure 
of  the  money  of  the  Lansing  Brewing  Com- 
pany for  election  purposes  cannot  be  deemed 
to  be  a  property  riglit  within  the  meaning 
of  the  Fourteenth  Amendment.  Such  cor- 
porations have  no  right  to  participate  in  the 
elective  f ranch ii^.  We  are  not  dealing  with 
a  measure  that  deprives  a  corporation  of  any 
of  its  property,  or  that  impairs  the  value  of 
that  property.  Neither  are  we  dealing  with 
tlie  deprivation  of  any  right  or  privilege 
granted  by  the  laws  under  which  such  cor- 
poration was  created  and  exists,  as  was  the 
fact  in  the  cases  cited,  and  relied  upon  by 
counsel  for  respondent.  In  the  case  of  Cov- 
ington, etc.  Turnpike  Co.  v.  Sandford,  supra, 
the  general  assembly  of  Kentucky  by  an  act 
made  it  unlawful  to  demand,  charge,  col- 
lect, or  receive  tolls  in  excess  of  certain  rates 
specified,  and  it  was  held  that  the  rates  were 
unjust  and  unreasonable,  and  such  as  to  work 
a  practical  destruction  of  rights  of  property  oi 
the  company,  and  that  such  legislation  was  not 
due  process  of  law,  and  the  doctrine  contend- 
ed for  by  respondent's  counsel  was  announced. 
Smyth  V.  Ames,  supra,  was  a  suit  by  stock- 
holders of  the  Union  Pacific  Railway  Com- 
pany and  others,  and  dealt  with  the  con- 
stitutionality of  an  act  of  the  legislature  of 
Nebraska  to  regulate  and  fix  certain  railroad 
freight  rates.  Both  cases  dealt  directly  with- 
in the  property  rights  of  the  respective  com- 
panies within  the  sphere  and  scope  of  their 
organization. 

Not  so  in  the  instant  case.  The  Lansing 
Brewing  Company  was  created  under  our 
statute,  for  the  purpose  of  manufacturing 
beer.  The  privilege  was  not  conferred  upon 
it  of  using  its  funds  for  the  purpose  [376]  of 
influencing  public  sentiment  in  connection 
with  any  election.  It  is  probable  that  the 
legislature  had  in  mind  the  fact  tliat  it  is 
matter  of  history  that  corporations  have  in 
many  instances  used  their  funds  (acting 
through  and  by  their  officers)  to  influence 
elections,  and  that  body  believed  that  such 
practice  was  an  abuse  and  menace  to  good 
government,  which  it  sought  to  remedy  by 
this  legislation.  The  record,  in  our  opinion, 
is  a  justification  for  the  legislation  com- 
plained of.  We  agree  with  counsel  for  the 
people  wherein  they  say: 

"If  the  respondent  in  this  case,  or  the  stock- 
holders and  officers  of  the  Lansing  Brewing 
Company  desired,  as  individuals,  to  contribute 
to  the  campaign  fund,  it  was  their  privilege 
80  to  do,  subject  to  the  regulations  imposed 
by  the  statute.  This  artificial  person,  how- 
ever, that  was  created  for  the  purpose  of 
manufacturing  beer,  has  no  such  right;  and 
it  lies  within  the  power  of  the  legislation  of 
this  State  to  say  that  its  funds  should  not 
be  used  for  such  a  purpose.'* 

"It  was  for  the  legislature  to  say,  in  the 
exercise  of  the  police  power,  whether  such  use 


of  corporate  funds  opened  the  door  to  corrup- 
tion and  tended  to  destroy  safeguards  sought 
to  be  placed  around  elections  to  ''protect  the 
purity  of  the  ballot."  Does  the  statute  de- 
prive the  respondent  of  any  property  right 
without  due  process  of  law  7  We  answer  this 
question  in  the  negative. 

3.  It  is  further  claimed  that  section  14  of 
the  act  is  in  conflict  with  section  4,  art.  2, 
of  the  State  Constitution.  The  individual 
activities  of  the  officers  of  corporations  arc 
not  prohibited.  They  may  freely  speak,  write, 
and  publish  their  views  as  provided  for  in 
the  last  clause  of  section  3.  Section  11  pro- 
vides how  they  make  their  contributions,  Uius 
distinguishing  Louthan  v.  Com.  79  Va.  196, 
52  Am.  Rep.  626.  The  corporation  is  not  em- 
braced within  the  provisions  of  section  4,  art. 
2,  of  the  State  Constitution.  That  section, 
in  our  opinion,  relates  to  natural  and  not 
[377]  to  artificial  persons,  as  does  also  the 
Fourteenth  Amendment  of  the  Federal  Con- 
stitution in  protecting  the  privileges  and 
immunities  of  citizens  from  being  abridged. 
Western  Turf  Assoc,  v.  Greenberg,  204  U. 
S.  359,  27  S.  Ct.  384,  51  U.  S.  (L.  ed.)  620, 
and  cases  cited. 

4.  Finally,  respondent's  counsel  contend 
that  the  whole  act  should  be  declared  un- 
constitutional, that  the  act  unduly  and  un- 
reasonably restrains  the  political  activities 
of  the  people,  and  "that  it  is  one  of  Uiose 
fool  enactments  that  occasionally  get  through 

*  the  legislature."  Of  the  wisdom  or  folly  of 
this  legislation  we  are  not  called  upon  to 
speak.  Measures  of  this  kind  have  been  en- 
acted by  the  legislatures  of  many  other  States. 
Believing  that  such  an  enactment  is  a  rea* 
sonable  and  valid  exercise  of  the  police  power, 
that  property  rights  are  not  interfered  with, 
and  finding  on  error  in  the  record,  the  con- 
viction of  the  respondent  is  affirmed,  and  the 
court  below  advised  to  proceed  to  judgment. 
Moore,  Steere,  and  Person,  JJ.,  concurred 
with  Stone,  C.J. 

Bbooke,  J.  {disaentinif) . — In  approaching 
the  discussion  in  this  case,  my  Brother  Stone 
treats  the  statute  as  remedial*  in  character, 
whereas  it  is  in. fact  highly  penal.  Section 
18  of  the  act  provides  that  upon  conviction  for 
a  violation  of  any  of  Its  provisions  the  per- 
son so  convicted  may  be  punished  by  a  fine 
of  not  more  than  $1,000,  or  by  imprisonment 
for  uot  more  than  two  years,  either  or  both, 
at  the  discretion  of  the  court.  We  have  held 
in  a  great  number  of  cases  that  penal  stat- 
utes must  be  strictly  construed;  in  other 
words,  that  the  liberty  or  property  of  the 
citizen  shall  not  be  taken  from  him,  except 
for  the  violation  of  a  statute  so  plain  in  its 
provisions  that  'Tie  who  runs  may  read'' — so 
plain  that  no  citisen  charged  with  its  viola- 
tion may  with  reason  say,  "True,  I  com- 
mitted the  [378]  act  with  the  commission  of 


PEOPLB  V.  6ANSLEY. 

191  Mich,  S57. 


173 


which  I  am  charged,  but  the  legiBlaturo  by 
the  enactment  in  question  did  not  intend  to 
include  me  within  its  provisions."  Among 
the  many  cases  where  penal  statutes  have 
been  strictly  construed  by  this  court  are  the 
following:  Van  Buren  v.  Wylie,  56  Mich. 
501,  23  N.  W.  195;  People  v.  Gadway,  61 
Mich.  286  (28  N.  W.  101, 1  Am.  St.  Rep.  578 )  ; 
Crosby  v.  Pere  Marquette  R^  Co.  131  Mich.  288[, 
91  N.  W.  124;  Van  Camp  v.  Michigan  Cent. 
R.  Co.  137  Mich.  467,  470,  100  N.  W.  771; 
Robinson  v.  Harmon,  167  Mich.  272,  117  N. 
W.  664;  Deloria  v.  Atkins,  158  Mich.  232, 
122  K  W.  559;  People  v.  Rice,  161  Mich. 
857,  126  N.  W.  981;  Young  v.  Moore,  162 
Mich.  60,  127  N.  W.  29;  People  v.  Blair, 
183  Mich.  130,  149  N.  W.  1039.  See  also  26 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  p.  058. 

I  have  read  the  title  and  the  entire  act  un- 
der consideration  with  great  care,  and  I  am 
convinced  that  it  was  not  the  legislative  in- 
tent to  include  local-option  elections  within 
its  provisions.  If  this  is  the  impression  cre- 
ated in  my  mind  by  a  perusal  of  the  title 
and  the  act,  it  seems  entirely  reasonable  to 
believe  that  respondent  may  have  honestly 
acted  under  a  similar  impression.  No  citi- 
zen should  be  subjected  to  iBne  and  imprison- 
ment for  the  violation  of  a  statute,  the  con- 
struction of  which  is  open  to  so  serious 
doubt  as  to  its  application  as  the  one  under 
consideration. 

The  judgment  should  be  reversed,  and  the 
respondent  discharged. 

Kuhn,  Ostrander  and  Bird,  JJ.,  concurred 
with  Brooke,  J. 


HOTE. 

Validity  and  Constnietioii  of  Statute 
Begnlating  Contrlbviioit  hf  Person 
Otker    than    Candidate    to    Election 


Validity. 

In  many  jurisdictions  statutes  regulating 
contributions  to  election  expenses  have  been 
passed.  These  so  called  "corrupt  practice 
acts"  are  designed  to  prevent  the  improper 
use  of  money  in  elections,  and  while  compara- 
tively few  cases  have  arisen  calling  into  ques- 
tion the  constitutionality  of  such  acts  where 
the  contribution  was  made  by  others  than  the 
candidate,  the  holding  of  the  reported  case 
that  the  object  of  such  legislation  is  a  rea- 
sonable and  valid  exercise  of  the  police  power 
of  a  state  seems  to  be  unquestioned.  In  one 
case  a  statute  was  declared  to  be  unconstitu- 
tional because  of  the  inclusion  of  some  matter 
of  procedure  which  was  held  to  amount  to 
a  denial  of  due  process  of  law.  Matter  of 
Lance,  65  Misc.  13,  106  N.  Y.  S.  211,  wherein 


section  663  of  the  New  York  Election  Law, 
(McKinney'ft  Ck)nsol.  Laws,  Book  17,  p.  429), 
as  it  stood  prior  to  the  amendment  of  1907, 
was  declared  to  be  unconstitutional  on  the 
ground  that  it  attempted  to  authorize  the 
supreme  court  or  a  justice  thereof  to  award 
judgment  against  a  person  violating  the  pro- 
visions of  the  aet  without  notice  und  an 
opportimity  to  be  heard. 

Construction. 

That  statutes  regulating  the  expenditure 
of  money  in  elections  should  receive  a  liberal 
construction  in  order  to  effectuate  the  inten- 
tion of  the  legislature  was  stated  in  Matter 
of  McLennan,  65  Misc.  644,  122  K  Y.  S. 
409,  affirmed  142  App.  Div.  926,  127  N.  Y. 
S.  1131,  wherein  the  court,  in  construing  the 
New  York  Corrupt  Practices  Act  (McKin- 
ney's  Consol.  Laws,  Book  17,  pp.  422-433) 
requiring  the  treasurer  of  political  committees 
to  keep  and  render  an  account  of  receipts 
and  disbursements,  said:  ''The  object  of  this 
statute  is  clearly  to  compel  publicity  with 
regard  to  campaign  expenses;  to  prevent 
by  such  publicity  the  improper  use  of 
campaign  funds;  and,  in  case  of  improp- 
er expenditure,  to  render  easy  the  prose- 
cution of  the  offender.  With  this  end 
in  view,  it  should  receive  a  fair  and  liberal 
construction.  The  object  sought  to  be  ob- 
tained is  important,  and  it  should  not  be 
defeated  by  any  narrow  or  technical  ruling. 
At  the  same  time,  if  such  a  thing  is  possible, 
the  construction  should  be  reasonable,  so  as 
not  to  prevent  or  unduly  embarrass  the  con- 
duct of  political  campaigns  under  our  present 
system." 

Holding  that  an  association  formed  for  the 
purpose  of  defeating  an  amendment  to  the 
constitution  relating  to  taxation,  and  which 
spent  money  in  distribution  of  literature  to 
that  end,  was  a  political  committee  within 
the  meaning  of  the  corrupt  practices  act 
requiring  such  committees  to  Ale  accounts  of 
their  receipts  and  disbursements,  the  court  in 
Matter  of  Woodbury,  174  App.  Div.  660,  l(i0' 
N.  Y.  S.  902,  affirmed  220  N.  Y.  675,  116 
N.  E.  1084,  said:  "Section  540  of  the  Elec- 
tion Law  has  defined  the  words  'political 
committee*  and  has  left  nothing  for  inference 
as  to  their  meaning.  The  expression  is  not 
limited  to  political  committees  as  such.  If 
we  read  the  definition  there  given  into  sec- 
tion 546  of  the  Election  Law,  it  is  plain  that 
where  three  or  more  persons  co-operate  to 
bring  about  the  election  or  defeat  of  a  can- 
didate or  a  proposition  at  an  election,  and 
make  any  expenditures  of  money  in  so  doing, 
they  must  make  a  report  of  their  receipts 
and  disbursements,  llie  only  exception  to 
the  rule  is  that  it  shall  not  apply  'to  or 
in  respect  of  any  committee  or  organization 
for  the  discussion  or  advancement  of  political 
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questians  or  principles  without  oonneciion 
with  any  electicn.'  The  caption  of  article 
20  of  the  act,  'corrupt  practiccB,'  indicates 
its  purpose.  It  was  iutended  to  do  away 
with  the  improper  use  of  money  with  refer- 
ence to  elections  by  requiring  publicity  as  to 
receipts  and  disbursements.  The  statute 
should  have  a  liberal  and  fair  interpretation 
iu  order  to  carry  out  its  obvious  intent.  Con- 
ccdedly  the  defendants  circulated  literature 
seeking  to  defeat  a  proposition  pending  at 
the  election  for  the  amendment  of  the  con- 
stitution. It  not  only  circulated  its  general 
literature,  but  referred  to  the  ^election  and 
asked  the  voters  receiving  the  literature  to 
attend  at  the  polls  and  vote  against  the  prop- 
osition. Clearly  the  expenditure  for  that  pur- 
pose cannot  be  considered  as  'without  con- 
nection with  any  election.'  The  expenditures 
were  made  directly  in  connection  with  the 
election.  It  is  nc^  claimed  that  the  appel- 
lant is  required  to  report  as  to  its  general 
receipts  and  disbursements  which  are  made 
in  the  prosecution  of  its  ordinary  affairs, 
but  it  must  report,  and,  in  the  investigation 
of  its  expense.  Inquiry  may  be  made  with  ref- 
erence to  any  receipts  and  expenditures  which 
entered  into  the  campaign  carried  on  by  it 
to  defeat  the  proposition.'' 

But  it  has  been  held  that  a  statute  re- 
quiring a  campaign  committee  to  file  a  state- 
ment of  contributions  made  to  it  and  the  ex- 
penditures thereof,  is  not  applicable  to  persons 
acting  as  individuals^  who,  being  friends  of  a 
candidate,  spend  money  in  aid  of  his  elec- 
tion, they  not  constituting  such  a  campaign 
committee  as  is  contemplated  by  the  stat- 
ute. Hays  V.  Coombs,  177  Ky.  355,  197  S. 
W.  788,  wherein  it  was  said:  "It  may  be 
true  that  Adams,  Napier,  the  Gerharts, 
Smith,  Young,  and  Conley  did  as  individuals 
support  Combs  in  his  race,  and  did  as  in- 
dividuals furnish  money  for  use  in  his  cam- 
paign, and  did  as  individuals  on  the  day  of 
the  election  and  before  resort  to  corrupt  prac- 
tices to  secure  his  nomination,  but  the  doings 
of  these  acts  and  things  by  these  men  in 
their  individual  capacities  did  not  in  them- 
selves constitute  them  his  campaign  mana- 
gers, or  put  them  in  charge  of  his  campaign, 
cr  make  it  necessary  that  they  should  file 
the  statement  required  by  the  act  to  be  filed 
by  campaign  committees  or  managers.  The 
act  does  not  contemplate  that  every  in- 
dividual who  supports  a  candidate,  or  who 
contributes  to  his  campaign,  or  who  exerts 
himself  to  secure  his  success,  should  file  a 
statement  of  his  acts  or  doings.  Such  a  re- 
quirement would  be  a  foolish  thing.  But  it 
has  for  many  years  been  quite  a  common 
practice  in  this  state  for  candidates  and 
groups  of  candidates  to  have  publicly  named 
and  known  campaign  committees  or  persons 
who  as  party  managers  are  put  in  control 


of  the  conduct  of  the  campaign,  and  it  was 
the  intention  of  the  act  that  such  persons 
or  such  committees  should  make  the  state- 
men^  required  by  the  act;  and  whenever  any 
candidate  or  group  of  candidates  has  a  desig- 
nated campaign  committee  or  person  or  per- 
sons in  charge  of  his  or  their  campaign,  then 
such  person  or  persons  or  committee  must 
file  the  statement  mentioned  in  the  act  be- 
fore any  certificate  of  nomination  or  elec- 
tion can  be  issued  to  the  candidate  or  can- 
didates having  such  campaign  committee  or 
person  or  persons  in  charge  of  his  or  their 
campaign." 

The  holding  in  the  reported  case  that  the 
Michigan  corrupt  practices  act  which  pro- 
.hibits  a  corporation  from  contributing  to 
election  expenses,  is  applicable  to  all  elec- 
tions, including  a  local  option  election,  finds 
support  in  State  v.  Fairbanks  (Ind.)  115 
K.  £.  769,  which  was  a  prosecution  of  cer- 
tain officers  of  a  brewing  oorporatiim  for  a 
violation  of  section  12  of  the  CiMrrupt  Prac- 
tices Act  of  1911  (Acts  1911,  S  2W;  Bums 
Ann.  St  1914,  §  7111)  which  provided  in  part 
as  follows:  "It  shall  be  unlawful  uid  shall 
be  deemed  a  corrupt  praetice  for  any  incor- 
poration incorporated  under  the  laws  of  the 
state  of  Indiana,  or  of  any  state  or  territory 
of  the  United  States,  of  the  District  of  Colum- 
bia, or  of  the  United  States,  or  of  any  other 
country,  directly  or  indirectly  by  itself,  or 
through  any  officer,  agent  or  employee,  rep- 
resentative or  other  person  whateoefver  to 
give,  contribute,  furnish,  lend  or  promise  any 
money,  property,  transportation,  means  of 
aid  to  any  political  party,  or  any  candidate 
for  public  office  or  for  nomination  thereto, 
or  to  any  public  orgaimatiDn,  or  to  any  politi- 
cal committee,  or  to  any  treasurer  or  politi- 
cal agent,  as  herein  defined,  either  directly 
or  indirectly,  to  aid,  promote  or  influence  the 
success  or  defeat  of  any  political  party  or 
principle,  or  any  measure  or  proposition  sub- 
mitted to  a  vote  at  a  public  election  or  pri- 
mary election  in  this  state,  or  to  aid,  pro- 
mote or  influence  in  any  manner  the  election 
or  defeat  of  a  candidate  therein,  or  to  be 
used,  applied  or  expended  in  any  way  what- 
ever for  political  purposes."  It  was  insisted 
that  the  corrupt  practice  act  did  not  apply 
to  a  local  option  election.  Answering  this 
contention  the  court  said:  "Section  10  of 
the  Local  Option  Law  (Acts  1911,  p.  363; 
section  8323b  Bums  1914)  provides  that: 
'In  all  elections  hereunder,  and  in  all  mat- 
ters and  proceedings  not  herein  otherwise 
specified,  all  the  provisions,  including  penal- 
ties, of  the  general  election  laws  of  the  state 
shall  apply  as  far  as  the  same  are  applicable.' 
Appellees  contend  that  as  section  1  of  the 
corrupt  practice  act  names  the  elections  to 
which  the  law  should  apply,  these  are  to 
the  exclusion  of  all  others,  and  that  any  later 
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section  of  the  saiiM  aet;  i»  to  be  disregarded. 
This  court  in  the  case  of  State  v.  Shanks, 
178  Ind.  330,  334,  99  N.  £.  481,  decided  the 
question  adTOTSely  to  appeftee's  contention. 
.  .  .  We  believe  that  the  doctrine  therein 
declared  is  sound,  and  we  adhere  to  it  in 
this  opinion.  Two  sessions  of  the  legisla- 
ture have  intervened  since  the  rendition  of 
that  opinion,  and  no  effort  has  been  made 
to  modify  the  law  as  therein  announced ;  and, 
if  the  general  election  laws  were  not  intended 
to  aj^lj  to  local  option  elections,  it  was  up  to 
the  legislature  to  so  declare."  But  see  State 
V.  Terre  Haute  Brewing  Co.  (Ind.)  115  N.  fi. 
772,  which  was  a  proeecution  of  a  brewing 
corporation  under  section  4  of  Corrupt  Prac- 
tices Act  (§  7111D,  Burns  Ann.  St.  1914) 
which  reads  in  part  as  follows:  "No  con- 
tributions, payments  or  favors  of  any  kind 
shall  be  made,  extended  by  or  solicited  from 
any  private  corporation  to  promote  the 
ftttcoess  or  defeat  of  any  candidate  for  pub- 
lic office  or  of  any  political  party  or  prin- 
ciple or  for  any  other  political  purpose 
whatever."  Holding  that  this  section  was  not 
applicable  to  a  local  option  election  the  court 
said:  *1f  there  was  any  ambiguity  in  the 
words  used  in  this  statute,  there  would  be 
room  for  a  line  of  reasoning  as  to  what  the 
legislature  intended,  but  no  such  condition  is 
here  presented.  This  is  a  penal  statute,  and 
includes  only  those  coming  fairly  within  its 
import,  and  for  a  crime  therein  enumerated. 
.  .  .  The  statute  does  provide,  in  substance, 
that  no  contributions  shall  be  made  by  any 
private  corporation  for  the  purpose  of  pro- 
curing certain  named  results  which  are  pure- 
ly political  in  character.  Were  the  offense 
charged  based  upon  a  contribution  alleged  to 
be  for  a  named  political  purpose,  we  would 
ha?e  a  question  we  are  not  now  called  upon 
to  decide.  It  seems  evident  to  us  from  the 
language  employed  that  the  legislature  had 
in  mind  practices  only  as  applied  to  politics 
as  generally  understood,  and  that  it  was  not 
the  purpose  of  this  section  to  extend  the  sta1>- 
nte  to  cover  every  possible  principle  which 
might  be  submitted  to  the  electors.  To  do 
so  would  require  us  to  give  the  word  prin- 
ciple,' qualified  as  it  is,  a  meaning  not  in- 
dicated by  the  statute.  The  legislature  was 
then  considering  a  subject  apparent  to  all 
requiring  legislative  action.  It  was  this  evil 
which  the  legislature  sought  to  correct  l^ 
drastic  legislation;  and,  while  it  may  be  said 
that  the  offense  here  sought  to  be  charged 
was  of  the  same  kindred  character,  yet  it 
is  not  a  crime  enumerated  in  the  statute,  for 
a  violation  of  which  appellee  must  answer." 
The  opinion  in  that  case  was  handed  down 
on  the  sajne  day  as  that  in  State  v.  Fair- 
banks, supra,  but  the  latter  case  made  no 
mention  of  the  former  nor  did  it  consider 
the  provision  of  the  local  option  act  making 


elections  held  thereunder  subject  to  the  pro* 
visions  of  the  general  election  law,  though 
in  the  first  case  that  section  was  held  to  be 
oontrolUng. 

In  State  ▼.  I^irbanks  (Ind.)  115  K.  E. 
769,  it  was  held  that  the  Indiana  corrupt 
practices  act  making  it  unlawful  for  a  cor- 
poration or  its  officers  to  contribute  to  cam- 
paign funds  applied  to  the  officers  individually, 
and  that  the  officers  of  a  brewing  corpora- 
tion who  contributed  to  an  election  fund  for 
the  purpose  of  defeating  a  local  option  elec- 
tion were  personally  liable  under  the  stat- 
ute. The  court  said:  **The  last  sentence, 
fixing  who  shall  be  liable,  is  as  follows :  *The 
president,  the  several  directors,  and  every 
other  officer  of  any  corporation  which  shall 
violate  any  if  the  provisions  of  this  section, 
and  the  president  or  director,  or  other  officer, 
or  agent  of  any  corporation,     .  shall 

be  deemed  guilty  of  a  misdemeanor,'  etc. 
This  is  intended  to  and  does  make  each  offi- 
cer of  a  corporation  participating  in  the  con- 
tribution of  mcmey  to  any  election  of  any 
kind  liable.  That  the  act  in  question  in- 
tended to  make  a  crime  personal  is  clearly 
apparent.  That  a  member  of  the  board  of 
directors  or  other  officer  of  a  corporation  who 
oontrilmtes  the  money  of  a  corporation  to  a 
purpose  prohibited  by  statute  shall  be  made 
liable  to  prosecution  for  so  doing  is  as  much 
within  the  power  of  the  legislature,  as  is  the 
receiving  of  money  by  an  officer  of  a  bank 
after  be  knows  the  same  to  be  insolvent.  Cor- 
porations act  only  by  and  through  their  offi- 
cers and  agents,  and  it  seems  that  the  legist 
lature  intended  to  place  t^e  punishment 
where  it  would  be  effectual." 

The  mere  fact  that  the  total  amount  ex- 
pended in  aid  of  a  candidate's  election  ex- 
ceeds the  limit  set  by  the  statute  will  not 
work  a  forfeiture  of  the  office  if  the  excess 
over  the  legal  amount  is  q»ent  by  others  than 
the  candidate  and  without  his  knowledge; 
State  V.  Bland,  144  Mo.  634,  46  8.  W.  440, 
41  L.R.A.  297,  wherein  it  was  said:  ''It 
needs  no  deep  discernment  to  see  that  if  the 
expenditure  of  money  for  a  candidate  with- 
out his  knowledge  or  consent  would  work  a 
forfeiture  of  his  office,  an  officer  might  be 
ousted  for  acts  done  by  others  beyond  his 
control  and  without  his  knowledge.  Under 
such  a  construction  of  the  statute  no  man, 
however  honest  or  law-abiding,  would  ever 
have  a  safe  tenure  of  office,  for  if  he  can 
be  ousted  because  of  the  acts  of  others  done 
without  his  knowledge,  then  in  order  to  ac- 
complish this  purpose  it  would  only  be  nec- 
essary for  some  evil-minded  or  designing  per- 
son to  spend  enough  money  added  to  the 
amount  the  officer  had  legitimately  spent,  to 
exceed  the  limit,  and  the  innocent  officer 
would  lose  the  office  to  which  the  people  had 
elected  him.    This  is  a  reductio  ad  absurdam. 
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but  it  points  extremities  to  which  we  would 
be  led  if  the  sixth  charge  was  held  good. 
No  man  wa»  ever  punished  or  deprived  of 
an  office  for  an  act  he  did  not  commit  him- 
self or  which  was  done  without  his  knowl- 
edge or  consent,  where  the  integrity  of  the 
voter's  will  was  not  violated  or  the  legality 
of  the  election  itself  was  not  questioned." 

In  8Ute  v.  Good,  8  Ohio  Oir.  Dec.  401, 
16  Ohio  Cir.  Ct.  386,  wherein  it  appeared  that 
a  greater  amount  had  been  expended  for  the 
election  of  a  cadidate  for  mayor  than  was 
allowed  by  law,  although  the  sum  expended 
by  the  candidate  personally  was  within  the 
legal  limit,  the  court  said:  "It  makes  no 
difference,  so  far  as  the  law  is  concerned, 
whether  Good  paid  out  money  directly  and 
out  of  his  own  pocket,  or  whether  it  was  paid 
for  him  and  for  his  benefit  by  his  friends  and 
agents,  Elliott  and  Burnett."  However,  in 
that  case  it  was  not  shown  that  the  excessive 
expenditures  were  made  without  the  knowl- 
edge of  the  candidate,  the  evidence  tending 
on  the  contrary  to  show  that  he  had  knowl- 
edge of  the  expeditures  and  approved-  them. 

It  is  provided  by  the  New  York  Corrupt 
Practices  Act  (Election  Law,  §  550,  McKin- 
ney's  Consol.  Laws,  Book  17,  p.  428)  that  in 
case  of  a  violation  of  the  act  '^he  supreme 
court  or  any  justice  thereof,  may  compel  by 
order  in  proceedings  for  contempt,  such  person 
or  committee  to  file  a  sufficient  statement  or 
account,  or  otherwise  comply  with  the  provi- 
sions of  this  article."  Construing  this  sec- 
tion the  court  in  the  case  of  In  re  McLennan, 
65  Misc.  644,  122  N.  Y.  S.  409,  affirmed  142 
App.  Div.  926,  127  N.  Y.  S.  1131,  said :  '*A1- 
though  it  is  given  wide  powers,  it  was  clearly 
not  the  intention  that,  after  every  election, 
it  should,  without  proof,  without  even  the 
presentation  of  charges,  hold  a  general  in- 
quest upon  the  conduct  of  every  political 
committee  to*  determine  whether  or  not  a 
crime  may  or  may  not  have  been  committed. 
There  must  be  some  basis  for  its  action. 
There  must  be  a  petition  setting  forth  the 
facts  said  to  be  wrongful,  either  directly  or 
upon  information  and  belief;  or  in  some  way 
facts  and  circumstances  must  come  to  its 
attention  which  seem  to  show  a  violation  of 
the  statute.  It  is  not  enough  for  a  party  to 
say:  'There  may  have  been  a  violation  of 
the  statute.  We  don't  know.  We  would  like 
to  have  the  court  investigate  and  lay  the 
facts  before  us.'  As  will  be  seen,  the  stat- 
ute gives  to  everyone  the  power  to  examine 
minutely  every  expenditure  made.  If  any  one 
of  them  is  illegal  the  attention  of  the  court 
should  be  called  to  it." 
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Georgia  Supreme  Court — June  14,  1916. 
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Streets  and  Higliwayfl  —  I<iabillty  for 
Defeot  —  Banana  Peel  on  Sidewalk. 

A  petition  in  an  action  by  a  pedestrian 
against  a  municipal  corporation  for  damages 
on  account  of  personal  injuries  received  from 
a  fall  caused,  by  stepping  on  a  banana  peel  on 
a  much-frequented  sidewalk  in  the  business 
section  of  the  city  was  demurrable  as  failing 
to  set  forth  a  cause  of  action,  where  the  only 
allegation  as  to  omission  of  duty  upon  the 
part  of  the  municipality  was  the  general  alle- 
gation that  the  city  negligently  allowed  ob- 
jects of  that  character  to  remain  on  the  side- 
walks of  the  city,  and  the  only  allegation  as 
to  notice  to  the  city  of  the  presence  of  the 
object  on  the  sidewa4k  was  that  from  the 
color  of  the  particular  banana  peel  it  ap- 
peared to  have  been  discarded  from  twenty- 
four  to  twenty-eight  hours,  and  that  banana 
peels  were  frequently  to  be  found  on  the 
sidewalks  of  the  city,  and  the  particular  peel 
gave  evidence  by  its  partially  dried  and 
browned  condition  of  having  been  on  the  side- 
walk for  some  time. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  Superior  Court,  Laurens  county: 
Kent.  Judge. 

Action  by  Mrs.  D.  E.  Boney,  plaintiff, 
against  City  of  Dublin,  defendant.  Judg- 
ment for'  defendant.  Plaintiff  brings  error. 
The  facts  are  stated  in  the  ot>inion.  Af- 
firmed. 

J.  8,  Adams  and  Ixirsen  de  Oroolcett  for 
plaintiff  in  error. 

W.  (7.  Da^vis  for  defendant  in  error. 

[839]  Atkinson,  J.~This  is  a  case  of  in- 
jury to  a  pedestrian,  resulting  from  a  fall 
caused  by  slipping  when  stepping  on  a  bana- 
na peel  which  was  on  a  much -used  sidewalk 
in  the  City  of  Dublin.  It  is  not  a  case  of 
defect  in  the  sidewalk  arising  out  of  im- 
proper construction  or  failure  to  repair,  but 
of  mere  omission  to  remove  an  object  from 
the  sidewalk  which  was  not  shown  to  have 
been  placed  there  by  the  municipality  or  by 
its  permission.  The  basis  of  liability  relied 
on  by  tlie  plaintiff  is  negligence  on  the  part 
of  the  defendant,  and  non-performance  of  its 
ministerial  duty  relatively  to  keeping  its 
sidewalks  in  a  safe  condition.  The  degree  of 
care   exacted   of   municipal   corporations    in 
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Tegud  to  keeping  their  sidewalks  in  safe 
condition  for  pedestrians  to  walk  on  is  ordi- 
nary [340]  cftre.  Ciyil  Code,  §  897;  At- 
lanU  V.  Hampton,  139  Ga.  389,  77  S.  £. 
393;  Dillon  on  Municipal  Corporations,  §§ 
1697,  1711;  Jackson  ▼.  Boone,  93  Ga* 
662  (3),  666,  20  S.  E.  46.  The  case  of  Rome 
T.  Suddeth,  116  Ga.  649,  42  S.  £.  1032,  was 
where  two  large  stones  had  been  placed  at 
the  intersection  of  two  streets,  and  the  plain- 
tiff's horse,  becoming  frightened  at  the  stones, 
ran  away  and  caused  injury.  A  judgment 
orerruling  the  defendant's  general  demurrer 
was  reversed.  In  the  course  of  the  opinion 
it  was  said  by  Candler,  J.:  ''While  the 
declaration  alleges  that  the  city  allowed  the 
stones  to  be  so  placed,  and  further  charges 
that  the  city  was  negligent  in  permitting 
them  to  remain  as  they  were,  it  does  not 
necessarily  follow  that  the  city  had  actual 
notice  that  the  stones  had  been  put  upon 
the  side  of  the  street  as  charged  in  the  peti- 
tion. Municipal  corporations  are  not  lia- 
hie  for  defects  in  their  streets,  when  there 
has  been  no  n^ligence  in  constructing  or 
repairing  them,  'when  it  has  no  notice  there- 
of, anless  such  defect  has  existed  for  a  suffi- 
cient length  of  time  for  notice  to  be  inferred.' 
Pol.  Code,  §  749.  It  follows  that  where  an 
object  or  objects  which  would  not  ordinarily 
cause  a  reasonably  roadworthy  horse  to  take 
fright  are  placed,  by  some  one  other  than 
a  servant  or  agent  of  the  municipal  corpora- 
tion, on  the  side  of  a  street,  as  a  result  of 
which  one  is  injured  by  the  running  away  of 
a  horse  frightened  at  such  object,  unless  the 
city  authorities  had  actual  knowledge,  or  a 
sufficient  time  had  elapsed  to  charge  them 
with  notice  of  the  fact  that  -  these  objects 
were  on  the  streets,  the  corporation  should 
not  be  held  liable;  and  a  declaration  which, 
reasonably  construed,  alleges  that  the  ob- 
jectionable objects  were  placed  upon  the 
street  by  some  one  other  than  a  servant  of 
the  city,  and  which  does  not  allege  that  the 
city  authorities  knew  or  were  chargeable 
with  knowledge  that  this  state  of  facts  ex- 
isted before  the  injuries  complained  of  were 
received,  is  defective.  Enright  v.  Atlanta,  78 
6a.  289."  See  also  Civil  Code,  §  898.  The 
doctrine  announced  in  the  foregoing  excerpt 
is  recognized  in  the  later  cases  of  Bowen  v. 
Smith-HaU  Grocery  Co.  141  Ga.  724,  82  S. 
E.  23  L.Rji.l915D  617;  Aaron  v.  Coca  Cola 
Bottling  Co.  143  Ga.  153,  84  8.  E.  656.  The 
case  of  De  Velin  v.  Swanson  (R.  I.)  72  Atl. 
388,  was  where  a  person  sustained  injury 
by  slipping  from  having  stepped  on  a  banana 
peel  on  the  floor  of  a  store.  It  was  held,  that, 
"in  the  absence  of  evidence  that  the  defend- 
^t  {the  [941]  storekeeper]  had  notice  that 
the  peel  was  on  the  floor,  or  that  it  had  been 
there  so  long  as  to  constitute  implied  no- 
tice," the  defendant  was  not  liable.  The  case 
Ann.  Cag.  1918E. — 12. 
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of  Archer  v.  Johnson  City  (Tenn.)  64  S.  W. 
474,  was  decided  on  demurrer.  Allegations 
were  made  which  in  substance  set  forth  that 
at  a  certain  locality  the  city  permitted  the 
habitual  placing  on  the  sidewalk  of  fruit 
rinds  and  other  articles  of  similar  character, 
to  such  an  extent  as  to  render  travel  thereon 
dangerous,  and  that  at  this  place  the  plain- 
tiff, while  walking  along  the  street  in  the 
exercise  of  ordinary  care,  stepped  oh  one 
of  the  rinds,  which  slipped  and  caused  her 
to  fall  and  sustain  injury.  The  petition  was 
held  not  subject  to  general  demurrer.  In 
reacliing  this  conclusion  the  court  announced 
and  applied  the  following  rules:  ** While 
cities  are  not  insurers  of  the  safety  of  their 
streets  and  sidewalks,  yet  they  are  required 
to  keep  them  in  a  reasonably  safe  condition 
for  persons  traveling  in  the  usual  modes  by 
day  or  night  and  exercising  ordinary  care. 
.  .  .  'Objects  carelessly  left  on  sidewalks, 
which  are  calculated  to  prevent  safe  walk- 
ing, must  be  removed  within  a  reasonable 
time.'  The  duty  of  removal  of  such  obstruc- 
tions to  safe  travel  over  the  sidewalks,  as 
in  the  case  of  keeping  clear  the  streets  for 
the  safety  of  those  using  them,  presupposes 
actual  or  constructive  knowledge  of  such  ob- 
structions. But  ^lotice  once  fastened  upon 
the  municipality,  the  duty  of  removal  within 
a  reasonable  time  arises,  and  a  right  of 
action  accrues  to  one  who,  in  the  exercise  of 
due  care,  receives  injury  from  a  disregard  of 
such  duty."  It  was  also  said:  *'But  it  is 
insisted  that  the  declaration  in  this  case  is 
vitally  defective  in  that  the  plaintiff  fails 
to  aver  that  the  particular  refuse,  or  peels 
which  were  the  occasion  of  her  injury,  were 
upon  the  sidewalk  within  the  actual  knowl- 
edge of  the  corporation,  or  had  lain  there 
for  a  length  of  time  from  which  knowledge  of 
their  existence  could  be  imputed  to  it.  We 
think  the  averment  that,  with .  the  knowl- 
edge and  the  permission  of  the  city  for  a 
long  time  befare  the  date  of  the  injury,  the 
nuisance  complained  of  was  dally  and  habit- 
ually oommitted,  is  a  sufficient  answer  to 
this  objection.  A  corporation  which  per- 
mits its  sidewalks  to  be  rendered  unsafe  by 
daily  recurring  nuisance,  such  as  is  here 
charged  by  the  plaintiffs,  would  scarcely  be 
allowed  to  put  an  injured  party  to  the  proof 
suggested  by  this  objection."  It  thus  appears 
that  while  on  different  facts  a  different  re- 
sult was  arrived  at,  the  court  recognized 
[M2]  and  applied  the  same  general  prin- 
ciples which  were  applied  in  the  cases  first 
cited.  The  present  case  is  more  like  the 
former.  As  indicated  by  the  remarks  in  tlie 
beginning  of  this  opinion,  the  action  is  pred- 
icated on  mere  omision  of  the  city  to  clear 
its  sidewalks  of  objects  of  the  character  de- 
scribed, which  might  have  been  casually 
dropped  thereon.     There  was  no  charge  of 
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continued  Buisance  by  the  habitual  throw- 
ing of  such  objects  at  the  place  where  plain* 
tiff  waa  injured,  or  of  notice  to  the  defend- 
ant of  the  presence  of  the  peel,  and  of  its 
dangerous  character,  before  the  injury.  The 
allegation  that  the  banana  peel  "bore  the  ap- 
pearance of  having  been  discarded  from  24 
to  48  hours"  was  not  a  charge  that  it  had 
been  on  the  sidewalk  for  that  length  of  time, 
nor  was  the  allegation  that  ''the  city  knew 
or  might  have  known  that  the  said  peel  was 
or  might  be  expected  to  be  where  it  was 
lying,  because,  as  petitioner  has  since  learned, 
tibiey  are  frequently  to  be  found  upon  the 
walks  of  the  said  city;  that  the  particular 
peel  gave  evidence,  by  its  partially  dried 
and  browned  condition,  of  having  been  some- 
time on  the  walk,"  an  allegation  that  the 
peel  had  been  on  the  walk  for  any  length 
of  time,  or  an  allegation  of  actual  notice  to 
the  city  that  it  was  there.  See  Thomas  v. 
Georgia  Granite  Co.  140  Ga.  469,  79  S.  £. 
130. 

Reduced  to  its  last  analysis,  the  plain- 
tiff's claim  for  damages,  as  alleged,  rests 
upon  the  isolated  instance  of  a  banana  peel 
casually  dropped  on  the  sidewalk  by  an  un- 
disclosed person,  without  actual  or  implied 
notice  to  the  city,  and  injury  to  the  plain- 
tiff from  having  stepped  thereon  and  fallen. 
When  the  law,  as  announced  in  the  foregoing 
cases,  is  applied,  there  is  no  basis  for  a 
charge  of  negligence  against  the  city.  The 
injury  is  more  properly  to  be  classified  as 
an  accident. 

Judgment  affirmed. 

All  ihe  justices  concur. 


NOTE. 

Liability  of  Mvnieipality  for  Injuries 
Caused  by  Banana  Peel  or  tbe  Like 
on  Sidewalk. 

The  decision  in  the  reported  case  that  a 
municipality  is  not  liable  for  injuries  caused 
by  a  banana  peel  on  the  sidewalk,  is  based 
on  an  isolated  instance  of  a  banana  peel  casu- 
ally dropped  on  the  sidewalk  by  an  unknown 
person,  without  any  actual  or  implied  no- 
tice to  the  municipality  of  the  fact. 

To  fix  liability  on  a  municipality,  as  in- 
dicated by  the  reported  case,  there  must  be 
negligence  shown  in  not  removing  the  cause 
of  the  injury  within  a  reasonable  time  after 
it  had  notice,  or  when  by  the  exercise  of  prop- 
er care  and  diligence  it  might  have  known 
the  condition  of  the  sidewalk. 

Thus  in  Archer  v.  Johnson  City  (Tenn.) 
64  S.  W.  474,  it  appeared  that  the  munic- 
ipality had,  for  a  long  time  prior  to  the  in- 
jury complained  of,  permitted  its  principal 
street  to  become  dangerous  by  knowingly 
permitting   the   daily   accumulation   on   the 


sidewalk  of  discarded  fruit  peels^  rinds  and 
decayed  Tegetables.  In  holding  the  munic- 
ipality to  be  liable  for  injuries  sustained  by 
slipping  on  one  of  these  peels  or  rinds,  the 
court  said:  "Notice  once  fastened  upon  the 
municipality,  the  duty  of  removal  within  a 
reasonable  time  arises,  and  a  right  of  action 
accrues  to  one  who,  in  the  exercise  of  due 
care,  receives  injury  from  a  disregard  of 
such  duty.  This  being  the  well-settled  rule, 
why  should  it  not  be  applied  to  the  case  pre- 
sented in  this  record?  If  the  corporation 
for  a  long  time  has  permitted  one  of  its 
sidewalks  to  be  littered  with  vegetable  ref- 
use and  the  peels  or  rinds  from  fruit,  so 
as  to  make  travel  over  it  dangerous,  why 
should  it  not  be  held  liable  to  a  party  who, 
in  using  it,  without  fault  or  neglect  on  his 
part,  steps  on  some  of  this  refuse  or  some 
of  these  peels  or  rinds,  falls,  and  is  in- 
jured? We  can  see  no  reason  why  the  rule 
should  not  be  applied  in  such  case,  for  such 
Utter  upon  a  sidewalk  may  be  as  much,  if 
not  more,  of  a  menace  to  personal  safety  than 
a  pile  of  sand  or  of  brick  carelessly  left 
upon  it." 

In  Osborne  v.  North  Tarrytown,  180  App. 
Div.  224,  167  N.  Y.  S.  681,  it  was  held  that 
a  municipality  was  not  liable  for  injuries 
to  a  pedestrian  caused  by  slipping  on  wet 
leaves,  where  the  sidewalk  had  no  defect  and 
nothing  indicating  negligence  appeared,  be- 
yond a  walk  made  slippery  by  leaves  moist- 
ened by  one  or  two  hours  of  rain.  The  court 
said:  "Plaintiff  admitted  that  when  she 
fell  the  sidewalk  was  in  good  condition. 
There  was  no  ridge,  unevenness,  or  obstruc- 
tion. There  were  simply  autumn  leaves,  which 
in  and  of  themselves  were  not  dangerous. 
Something  more  than  a  slippery  sidewalk 
must  be  shown  to  enable  one  suffering  from 
it  to  cast  the  burden  of  compensation  upon 
the  city.  Kinney  v.  Troy,  108  N.  Y.  667, 
15  N.  £.  728.  No  liabiUty  attaches  as  matter 
of  course  for  falls  upon  slippery  pavements. 
O'Reilly  ▼.  Syracuse,  49  App.  Div.  538,  63 
N.  Y.  S.  520.  Here  no  fact  was  shown  in- 
dicating negligence  by  the  village,  except 
that  there  were  leaves  on  the  sidewalk,  which 
were  made  wet  by  a  rainstorm  on  the  day 
of  the  accident.  In  the  fall  of  the  year,  the 
time  for  storms  and  winds,  every  shaded 
street  may  become  more  or  less  covered  witli 
leaves.  Such  a  oonditioa  of  its  streets  can- 
not be  prevented." 

The  liability  of  a  carrier  for  injury  to  a 
passenger  caused  by  slipping  on  a  banana 
peel  or  the  like  is  considered  in  the  note  to 
Anjou  V.  Boston  EL  R.  Go.  21  Ann.  Gas. 
1143. 

The  liability  of  a  municipality  for  injuries 
caused  by  a  smooth  or  slippery  condition 
of  a  sidewalk  resulting  from  wear  or  the 
nature  of  the  material  used  is  discussed  in 
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tlw  note  to  O'Brien  v.  $t.  Paul,  Ann.  Ca& 

1913A  aos. 

As  to  the  liability  of  a  municipality  lor 
injuries  caused  by  an  ky  street  ccosslBg, 
see  the  note  to  DuiK>at  v.  Port  Cliester^  Ann. 
Css.  1913C   1066. 
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Colorado  Supreme  Court — ^March  5,  1917. 
&9  Colo.  (^18$  163  Poo.  959. 


Toneaa  Law  —  Validity. 

Laws  1903,  p.  311  (Torrens  System),  con- 
cerniog  registration  ol  land  titles,  sections  83, 
S4.  and  85  of  which  provide  for  payment  upon 
registration  of  each  title  of  a  percentage  to 
the  assessed  value  of  the  property  registered 
for  the  purpose  of  providing  a  fund  out  of 
which  shall  be  paid  damages  recovered  in  an 
action  authorized  for  omission,  mistake,  etc., 
of  the  registrar,  examiner,  or  clerk  of  court, 
etc.,  is  not  unconstitutional  on  the  ground 
that  it  engages  the  state  in  the  business  of 
insuring  titles. 

[See  note  at  end  of  this  case.] 


Laws  1903,  p.  31 1,  co:pcerning  registration 
of  titles  to  land,  which  provides  for  personal 
service  on  residents  and  service  by  publica- 
tion on  nonresidents  and  unknown  claimants, 
and  allows  time  for  filing  answers,  trial,  etc., 
is  not  uneon8titutif>nal  on  the  ground  that  it 
constitutes  the  taking  of  property  without 
Just  coB4>ensatk>n» 

[See  note  at  «id  of  this  case.] 

Same. 

Laws  1903,  p.  311,  concerning  registration 
of  title  to  Uma,  section  40  of  which  provides 
for  reference  to  the  court  of  all  disputed 
questions,  is  not  violative  of  Const,  art.  3, 
vesting  the  powers  of  government  in  three 
distinct  departments,  on  the  ground  that  it 
confers  judicial  powers  on  the  registrar,  since, 
Although  he  may  ex^cise  some  judgment,  the 
registration  is  the  act  of  the  court. 

[See  note  at  «id  of  this  case.] 

Same. 

Laws  1908,  p.  311,  concerning  the  registrar 
tioo  of  titles  to  land,  is  not  violative  of  Const, 
art.  2,  %  25,  or  the  fourteenth  amendment  to 
the  Federal  Constitution,  on  the  ground  that 
it  takes  property  without  due  process  of  law, 
because  section  *28  only  allows  90  days  in 
which  judgment  may  be  vacated  by  a  person 
not  actually  served  with  notice,  since  the 
time  within  which  a  judgment  may  be  va- 
cated and  a  person  allowed  to  plead  is  a 
oatter  of  procedure  which  the  state,  through 


its  lawmaking  body,  has  a  right  to  fix  as 
it  sees  fit,  and  the  constitutional  provision 
pertaining  to  due  process  of  law  is  applicable 
to  rights,  not  remedies. 

[See  note  at  end  pf  this  case.] 

Same. 

Where  plaintiffs*  ancestor  died  before  serv- 
ice of  notice  by  publication  upon  her  by  name 
in  a  suit  under  Laws  1903,  p.  311,  to  register 
^tle  to  land,  the  summons  served  upon  plain- 
tiffs under  Uie  designation  of  -''all  other  per- 
sons or  parties  imknown,"  etc.,  constitutes 
due  process  of  law,  and  is  sufficient  to  give 
the  court  jurisdiction  under  the  registration 
act. 

[See  note  at  end  of  this  case.] 

Review  of  Registration  Prooeedins  — 
Findings  of  Faot  —  Oonclasiveness. 

In  an  action  to  cancel  deeds  and  a  decree 
confirming  title  and  ordering  registration  of 
land  under  Laws  1903,  p.  311,  the  question 
upon  conflicting  evidence  whether  the  first 
iprantee  under  the  registration  act  was  an 
innocent  purchaser  for  value  relying  upon  a 
registered  title  is  for  the  trial  court,  and  its 
finding  cannot  be  disturbed  on  appeal. 

Jnds^n&ent  —  Conelnsiveneas  —  Jnds*- 
ment  in  Title  Registration  Proceed- 
ing. 

In  an  action  to  cancel  deeds  and  set  aside 
registration  of  land  under  liaws  1903,  p.  311, 
the  trial  court  properljf  declines  to  consider 
the  regularity  of  the  orginal  tax  deed,  or  the 
evidence  presented  in  a  case  in  which  the  title 
was  attempted  to  be  (luieted,  because  the  de- 
cree, etc.»  in  the  quieting  title  action  are  mat^ 
ters  of  evidence  upon  which  the  trial  court 
acted  in  the  registration  suit,  and,  the  pro' 
ceedings  in  the  registration  suit  being  regular, 
the  trial  court  in  the  instant  suit  is  not  at 
liberty  to  pass  upon  the  sufficiency  of  the 
evidence  upon  which  the  decree  of  registration 
wme  based. 

Torrens  Iiatr  ^  Jnrisdiotion  Over  Prop- 
ertr  af  Minors. 

By  its  express  provisions  Laws  1903,  p.  311, 
concerning  registration  of  title  to  land,  was 
intended  and  does  allow  titles  to  be  quieted 
where  the  alleged  interests  of  minors  is  in- 
volved. . 

Error  to  District  Court,  Phillips  county: 
BuBKE,  Judge. 

Action  by  Hugl^  White,  et  aL,  minors,  by 
Stewart  W.  Beggs,  next  friend,  plaintiffs, 
against  L.  £.  Ainsworth  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  bring 
error.  The  facts  are  stated  in  the  opinion. 
Afpibued. 

«/oAa  F.  Mail  and  Yailef  MoAUUter  d  VtUle 
for  plaintiffs  in  error. 
Mumon  d  Munatm  for  defendants  in  error. 

[614]  Hill,  J. — ^The  plaintiffs  in  error 
as  the  minor  heirs  of  Jennie  M.  White, 
deceased,  brought  this  action  through  Stew« 
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art  W.  Briggs,  their  next  friend,  the  pur- 
pose of  which  to  have  cancelled  a  tax  deed 
to  one  hundred  sixty  acres  of  land  in 
Phillips  County,  to  have  cancelled  and  held 
for  naught  a  decree  of  the  District  Court  of 
Phillips  County,  quieting  title  thereto  in  the 
tax  title  claimant,  to  have  cancelled  and 
held  for  naught  a  subsequent  decree  of  the 
[515]  District  Court  confirming  the  title  to 
said  land  and  ordering  that  it  be  registered 
as  provided  by  chapter  139,  Session  Laws 
1003,  concerning  land  titles,  and  to  have  can- 
celled all  deeds  and  conveyances  therefor 
made  subsequent  to  the  registration  proceed- 
ings. The  court  held  that  the  registration 
proceedings  were  regular  and  valid;  that  the 
defendant  in  error,  R.  N. "  White,  the  first 
grantee  thereunder,  and  his  grantee,  The 
White  Realty  Company,  were  innocent  pur- 
chasers for  value  without  notice  of  any  al- 
leged defect  in  the  title,  and  that  he  and 
his  grantee  were  entitled  to  protection  as 
innocent  purchasers  under  the  provisions  of 
the  1903  act. 

Numerous  errors  are  assigned.  In  order 
to  properly  consider  them,  some  of  the  undis- 
puted facts  will  be  mentioned.  It  appears 
that  Mrs.  White's  maiden  name  was  Beggs; 
that  from  1887  to  the  latter  part  of  1890, 
inclusive,  she  lived  m  Holyoke,  the  county 
seat  of  Phillips  County,  where  she  was  a 
teacher  in  the  public  schools;  that  in  the 
autumn  of  1890  she  left  Holyoke  and  went 
to  or  near  Mercer,  Pennsylvania,  where  she 
resided  until  her  death,  never  returning  to 
Colorado;  that  in  1893,  at  Mercer,  Pennsyl- 
vania, she  was  married  to  Hugh  White;  that 
the  plaintiffs  in  error  were  bom  at  or  near 
Mercer,  Pennsylvania,  as  follows,  viz.,  Irma 
J.  in  1894,  Mary  in  1896  and  William  in 
1901;  that  they,  with  their  father,  still 
reside  there;  that  the  mother  died  there  in 
1901;  that  some  years  after  her  marriage, 
and  in  January,  1899,  the  mother,  under  the 
name  of  Jennie  M.  White,  became  the  oivtier 
of  this  land;  that  in  January,  1904,  the 
defendant  in  error,  Ainsworth,  procured  a 
tax  deed  for  it;  that  in  April,  following,  in 
a  suit  in  .which  Jennie  M.  White  was  named 
defendant,  he  procured  a  decree  of  the  Dis- 
trict Court  of  Phillips  County  quieting  his 
title  thereto;  that  during  the  same  month 
he  conveyed  it  to  the  defendants  in  error 
Schultz,  Slama,  Roether  [516]  and  McKib- 
,ben;  that  on  March  25,  1907,  after  securing 
other  conveyances  for  it,  McKibben  brought 
suit,  and  secured  a  decree  confirming  title 
in  him,  and  an  order  of  registration  in  due 
form,  bringing  this  land  under  the  provisions 
of  our  1903  act  concerning  registration  of 
titles  commonly  called  the  Torrens  System; 
that  thereafter  the  land  was  registered  as 
provided  by  said  act  and  was,  by  him,  trans*, 
ferred  to  R.  N.  White,  who  thereafter  trans- 


ferred it  to  The  White  Realty  Company; 
that  the  last  two  transfers  were  under  the 
provisions  of  the  registration  act. 

Counsel  for  plaintiffs  in  error  contend  that 
our  registration  act  is  unconstitutional  for 
four  reasons,  which  they  allege  were  not 
urged  in  People  v.  Crissman,  41  Colo.  450, 
92  Pac.  949,  wherein  the  validity  of  this  act 
was  sustained  against  any  reason  then  as- 
signed. The  first  is  because  it  engages  the 
state  in  the  business  of  insuring  titles.  A 
sufiicient  answer  to  this  is  to  call  attention 
to  the  fallacy  of  the  assumption.  Section  83 
provides   that   "Upon   the   original   registra- 

.  tion  of  land  under  this  act,  and  also  upon 
the  entry  of  a  certificate  showing  title  as 
registered  owners  in  heirs  or  devisees,  there 
shall  be  paid  to  the  registrar  of  titles  one- 
tenth  of  ^ne  per  cent  of  the  assessed  value 
of  the  real  estate  .  .  .  as  an  assurance 
fund."  Section  84  provides  how  this  fund 
shall  be  handled.  Section  85  provides  that 
any  person  sustaining  loss  through  an  omis- 
sion, mistake  or  misfeasance,  etc.,  of  the- 
registrar,  examiner  of  titles  or  clerk  of  court 
may  bring  an  action  against  the  County 
Treasurer  for  damages  to  be  paid  out  of  tue 
assurance  fund. .  Section  86  provides  if  the 
action  is  for  loss  or  damages  arising  through 
an  omission,  mistake  or  misfeasance  of  the 
Registrar,  Examiner  or  clerk  of  court,  the 
treasurer   shall   be  the   sole   defendant,   but 

.  if  the  action  is  brought  for  loss  or  damage 
arising  only  through  fraud  or  wrongful  act 
of  some  [517]  person,  other  than  the  Regis- 
trar, Examiner  or  clerk,  or  arising  jointly 
through  the  fraud  or  wrongful  act  of  such 
other  person  and  the  omission,  naistake  or 
misfeasance  of  the  Registrar,  Examiner  or 
clerk,  then  such  action  shall  be  against  both 
the  County  Treasurer  and  such  other  person, 
and  in  case  there  are  other  defendants  aside 
from  the  treasurer  and  a  judgment  for  dam* 
ages  is  obtained,  that  no  judgment  shall  be 
entered  against  the  County  Treasurer,  unless 
execution  against  the  other  defendants  shalt 
be  returned  unsatisfied  in  whole  or  in  part, 
etc.  We  are  unable  to  appreciate  wherein 
these  provisions  make  the  state  an  insurer 
of  title.  The  act  provides  a  remedy  for  mis- 
take committed  by  the  governmental  ofiicerii^ 
and  also  against  other  parties;  but  in  such 
instance  it  only  agrees  to  pay  upon  the  hap- 
pening of  any  of  the  events  mentioned  iit 
the  sections,  and  then  only  out  of  a  certain 
fund,  which  is  created  by  a  payment  to  the 
registrar  by  each  person  r^stering  title  to 
land.  It  is  not  intended  for  the  insurance 
of  land  titles  nor  as  compensation  for  land 
taken  without  the  owner's  consent,  but  mere- 
ly as  a  safeguard  or  protection,  to  that 
extent,  in  favor  of  any  one  who  might  per- 
chance be  injured  without  other  remedy  by 
reason  of  the  provisions  of  the  act.     It. is 
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qaite  probable,  although  unnecessary  to  de- 
termine, that  the  law  could,  stand  even 
though  this  indemnity  feature  were  eliminat- 
ed, and  no  provisions  made  for  any  such 
suit  by  claimants  of  this  kind.  Such  was 
the  holding  in  People  v.  Simon,  176  111.  165, 
^2  K.  E.  910,  44  L.R.A.  801,  68  Am.  St.  Rep. 
175. 

The  second  contention  that  it  fails  to  pro^ 
ride  adequate  compensation  for  property 
taken  can  be  answered  bv  callin?  attention 
to  the  fact  that  the  act  does  not  provide  for 
the  taking  of  land  any  more  than  our  act 
to  quiet  title  provides  for  such  purpose,  but 
to  the  contrary,  it  provides  a  means  of  pro- 
<«dure  heretofore  adopted  in  [918]  some 
states  and  other  countries  for  a  final  deter- 
mination as  to  whether  the  petitioner  is  the 
owner  of  the  land,  and  if  so,  then  for  its 
registration  accordingly.  It  provides  a  means 
for  obtaining  service,  a  mode  of  procedure 
and  determination  by  the  court.  It  has  none 
of  the  elements  of  a  procedure  to  take  land 
without  the  owner's  consent,  such  as  a  con- 
demnation suit.  To  say  that  the  act  does 
lot  provide  adequate  compensation  to  those 
who  claim  an  interest  in  the  land,  the  title 
of  which  is  sought  to  be  settled,  would  be 
in  effect  to  say  that  a  decree  of  court,  after 
trial  concerning  title,  Is  a  means  of  taking 
land.  This  act  requires  the  filing  of  the  ap- 
plication in  the  District  Court,  also  the 
filing  of  an  abstract  of  title  to  be  prepared 
by  a  recognized  authoritative  abstracter.  It 
provides  for  the  examination  of  this  title 
by  an  attorney  to  be  appointed  by  the  court, 
for  his  report  upon  it,  and,  if  favorable,  it 
then  provides  for  the  issuance  of  a  summons, 
and  the  service  of  the  summons  upon  all  par- 
ties "known,  or  shown  by  the  abstract  to  have, 
or  claim,  any  interest  in  the  property.  It 
provides  that  the  summons  shall  also  '  run 
against  "all  other  persons  or  parties  un- 
known claiming  any  right,  title,  estate,  lien 
or  interest  in,  to,  or  upon  the  real  estate 
described  in  the  application  herein."  It  pro- 
^des  for  personal  service  upon  all  residents 
«f  the  state,  for  a  copy  to  be  sent  to  all 
known  nonresidents  and  a  publication  of  the 
summons  in  a  newspaper,  which  it  provides 
shall  be  notice  to  all  unknown  claimants  or 
parties  having  any  interest  therein.  It  al- 
lows time  for  the  filing  of  answers,  provides 
for  trial,  etc.  When  this  procedure  is  fol- 
lowed and  a  court  of  competent  jurisdiction 
bas  made  its  finding  whether  the  applicant 
has  title  or  not,  we  cannot  agree  that  it  con- 
«tittites  the  taking  of  property  without  just 
^compensation. 

The  third  reason  urged  is  that  it  confers 
judicial  powers  upon  the  Registrar.  This 
contention  was  adversely  [519]  passed  upon 
in  People  v.  Grissman,  supra,  wherern  the 
court,  adopting  the  theory  set  forth  in  State 


V.  Westfall,  86  Minn.  4«7,  89  N.  W.  175,  57 
L.R.A.  297,  89  Am.  St.  Rep.  571,  quoted 
therefrom  as  follows: 

'The  registration  is  the  act  of  the  court 
The  fact  that  it  may  be  done  by  the  regis- 
trar, under  general  orders,  where  there  is 
no  question,  is  not  different  from  the  power 
of  the  clerk  to  enter  judgment,  in  cases  ripe 
for  judgment,  under  the  general  order  or 
rule  of  the  court — ^Tyler  v.  Judges  [175 
Jtfiass.  71,  65  N.  £.  812]  supra.  Nor  does  the 
act  attempt  to  make  the  court  a  registration 
office,  as  relator  claims.  It  simply  confers 
upon  the  court  certain  judicial  duties  in- 
cident to  the  plan  of  registering  laad  titles 
provided  by  the  act" 

Following  this  quotation  this  court  said: 

''Article  3  of  our  Constitution  is  identical 
with  article  8  of  the  constitution  of  Min* 
nesota.  Tha  foregoing  decision  is,  therefore^ 
directly  in  point,  and  we  think  correctly 
rules  the  question  here  presented." 

This  language  is  criticised  by  oounsel. 
They  say  that  in  other  parts  of  the  former 
opinion  it  was  held  that  under  this  act  the 
duties  ol  the  court,  and  of  the  registrar  as 
the  hand  of  the  oourt,  are  judicial  in  their 
character,  and  that  such  judicial  powers 
cannot  be  conferred  upon  -a  County  Clerk 
who  is  Ml  executive  officer.  We  cannot  agree 
with  counsel  as  to  their  interpretation  of 
the  former  opinion,  when  applied  to  the 
Cotmty  Court,  but  to  the  contrary,  the  case 
of  Tyler  v.  Judges,  175  Mass.  71,  55  N.  E. 
812,  51  L.R.A.  433,  was  cited  in.  the  formers 
opinion  when  applied  to  the'first  registration, 
which  ia  to  the  effect  that  the  act  is  purely 
that  of  the  oourt,  and  that  of  the  County 
Clerk  purely  ministerial.  When  it  comes  to 
subsequent  registration,  counsel's  contention 
ean  he  answered  in  the  language  of  Chief 
Justice  Holmes  in  Tyler  v.  Judges,  supra, 
as  follows: 

[520]  "It  is  said  that  as  his  decision  affects 
title  it  must  be  judicial.  But  here  again  it 
is  necessary  to  use  a  certain  largeness  in 
interpreting  broad  constitutional  provisionsa 
The  ordinary  businesa  of  registration  is  very 
minist^ial.  There  is  no  question  to  be' 
raised  or  which  can  be  raised;  If  there  is  a 
question,  either  raised  by  any  party  in  inter- 
est or  occurring  to  the  assistant  recorder,  it 
is  to  be  referred  to  the  judge  for  decision." 

Section  49  of  our  act  provides: 

"When  any  party  in  interest  does  not 
agree  as  to  the  proper  memorial  to  be  made 
upon  the  filing  of  any  instrument  (voluntary 
or  involuntary)  presented  for  registration, 
or  where  the  registrar  of  titles  is  in  doubt 
as  to  the  form  of  such  memorial,  the  question 
shall  be  referred  to  the  court  for  decision, 
either  on  the  certificate  of  the  registrar  of 
titles  or  upon  the  demand  in  writing  of  any 
party  in  interest. 
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The  registrar  of  titles  shall  hring  before 
the  court  all  the  papers  and  evidence  which 
may  be  necessary  for  the  detevmination  of 
the  question  by  the  court.  The  courts  after' 
notice  to  all  parties  in  interest  and  a  hearing, 
shall  enter  an  order  prescribing  the  form  of 
the  memorial,  and  the  registrar  of  titles 
shall  make  registration  in  accordance  there- 
with." 

It  will  thus  be  observed,  as  held  by  the 
Supreme  Court  of  Illinois,  in  People  v.  Simon, 
supra,  where  this  question  was  thoroughly 
considered,  that  while  the  Registrar  by  such 
laws  is  presumed  to  exercise  some  sound 
judgment  in  complying  with  the  provisions 
of  the  law,  yet  under  the  statute,  the  act  ol 
registration  is  practically  ministerial,  be- 
cause when  there  is  a  doubt  in  his  mind,  or 
any  person  in  interest,  the  matter  can  be 
referred  to  the  court.  Where  a  hearing  is 
provided,  the  court  determines  the  question, 
and  the  result  is  entered  accordingly. 

The  fourth  constitutional  objection  urged 
is,  that  it  takes  property  without  due  process 
of  law  because  it  [621]  fails  to  provide 
adequate  opportunity  to  owners  to  be  heard. 
This  question  was  passed  upon  in  the  former 
opinion,  wherein  it  was  held  that  the  act 
was  not  void  on -the  ground  that  it  violated 
section  25  of  article  II.  of  our  Ck>nstitution, 
or  the  fourteenth  amendment  to  the  federal 
constitution,  as  authorizing  the  taking  of 
property  without  due  process  of  law.  Coun- 
sel claim  that  the  question  of  lack  of  notice, 
And  consequently  lack  of  opportunity  to  be 
heard,  was  not  raised  in  the  former  case. 
The  act  provides  for  the  service  of  summons 
by  publication  against  nonresident  defend- 
ants, etc.  It  provides  time  to  answer  it; 
also,  provides  that  any  person  having  an 
interest  in  or  lien  upon  the  land,  who  has  not 
been  actually  served  with  process,  or  notified 
of  the  filing  of  the  application,  or  the  pen- 
dency thereof,  may,  at  any  time  within  ninety 
days  after  the  entry  of  such  decree,  and  not 
afterwards,  appear  and  file  his  sworn  answer 
to  such  application,  provided  he  had  no  actual 
notice  of  the  proceedings  during  their 
pendency.  The  time  within  which  a  judg- 
ment may  be  vacated  and  a  person  allowed 
to  plead,  is  a  matter  of  procedure  which  ihp 
state,  through  its  law-making  body,  has  a 
right  to  fix  as  it  «ees  fit.  Under  our  quiet- 
ing title  provision^  the  time  is  fixed  at  six 
months  after  the  adjournment  of  the  term, 
under  this  act  ninety  days  after  the  entry 
of  decree.  Under  the  Minnesota  act,  from 
which  ours  appears  to  have  been  taken,  it 
was  fixed  at  sixty  days  after  the  entry  ol 
decree.  In  commenting  upon  this  question 
in  State  v.  Westfall,  supra,  the  courts  at 
page  445,  said: 

"The  time  limit  seems  to  us  to  be  a  shoit 
one,  but,  in  view  of  the  complete  and  far- 


reaching  provisions  of  the  act  for  notice  to 
all  parties,  and  the  fact  that  the  right  of 
appeal  as  in  civil  actions  is  given,  we  can* 
not  «hold  that  the  legislature  arbitrarily- 
exercised  its  discretion  in  fixing  the  limit."^ 

[622]  Section  28  provides  for  the  bringing 
of  an  independent  action  at' any  time  within 
ninety  days  after  the  entry  of  judgment* 
Counsel  contends  that  this  time  is  too  short, 
for  which  reason  eonstitues  a  taking  of  prop- 
erty without  due  process  ol  law.  Under 
our  present  procedure  to  quiet  title,  or  to 
remove^  a  cloud  when  a  decree  is  entered,  na 
independent  action  is  thereafter  provided.. 
In  this  respect  the  registration  act  is  more 
liberal  than  any  provision  we  have  thus  far 
had.  The  constitutional  provision  pertain- 
ing to  due  process  of  law  is  applicable  to 
rights,  not  remedies.  Pertaining  to  the  con- 
stitutionality of  remedies,  in  Vol.  6,  Am.  & 
£ng.  £nc.  of  Law  (2d  ed.)  at  psge  947, 
it  is  said: 

"A  party  has  no  vested  right  in  a  remedy, 
and  the  legislature  may  pass  laws  creating, 
altering,  modifying,  or  even  taking  away 
remedies  for  the  recovery  of  debts;  may 
change  the  grounds  upon  which  an  attach- 
ment may  issue;  may  authorize  the  court 
to  amend  civil  process;  may  change  the 
remedy  as  to  issuing  executions ;  may  change 
the  form  of  action,  the  rule  for  payment  and 
recovery  of  costs,  the  time  for  holding  a 
term  of  court;  may  abolish  imprisonment  for 
debt;  may  authorize  a  court  to  correct  its 
judgments;  may  change  the  rule  for  measure 
of  damages;  may  change  the  law  as  to  the 
necessary  parties  to  a  suit,  as  to  the  con- 
tinuance of  cases  and  times  of  pleading 
therein,  or  as  to  the  rules  of  praotice  in 
the  courts." 

It  is  claimed  because  Mrs.  White  was  dead 
at  the  time  the  registration  suit  was  brought 
and  the  plaintifTs  in  error  were  not  men- 
tioned by  name  as  defendants  in  tbat  suit, 
that  it  does  not  constitute  due  process  of 
law  against  them.  In  Hamilton  v.  Brown, 
161  U.  S.  256,  40  U.  S.  (L.  ed.)  691,  16  S. 
Ct.  585,  it  was  held  that  the  legislature  may 
provide  for  determining  and  quieting  the 
title  to  real  estate  within  the  limits  of  the 
state  and  within  the  jurisdiction  of  the 
court,  after  actual  notice  to  all  [523]  known 
claimants,  and  notice  by  publication  to  all 
other  persons.  In  that  case  the  published 
notice  to  the  unknown  claimants  read  "to 
all  persons  interested."  This  identical  ques- 
tion was  under  consideration  in  Tyler  v» 
Judges,  supra,  where  it  was  held  that  a 
published  notice  was  sufficient  without  notiee 
by  name  to  those  outside  the  state.  To  the 
same  effect  is  State  v.  Westfall,  supra ;  Robin- 
son v.  Kerrigan,  151  Cal.  40,  90  Pac  129, 
121  Am.  St.  Rep.  90,  12  Ann.  Cas.  829; 
Title,  etc.  Restoration  Co.   v.  Kerrigan,  50 
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CftL  289,  88  Pac.  366,  8  L.R.A.(N.S.)  682, 
119  Ahl  St.  Bep.  190.  It  is  admitted,  thmt 
at  the  time  the  registratioii  suit  was  brought, 
the  plaintiffs  in  error  were  residenta  of 
Pennsylvania;  that  the  summons  provided  by 
this  aet  was  regularly  published.  It  included 
ss  defendants  "all  other  persons  or  parties 
unknown,  claiming  any  right,  title,  estate, 
lien  or  interest  in,  to  or  upon  the  real  estate 
described  in  the  application  herein."  The 
record  shows  that  a  guardian  ad  litem  was 
appointed  who  appeared  and  filed  answer 
stating  that  he  knew  of  no  minors,  nor  men- 
tal incompetents  who  had  or  claimed  any 
interest  in  the  land,  but  denied  the  allega- 
tions of  the  petition  and  demanded  a  strict 
proof.  The  reasoning  in  the  authorities 
heretofore  cited  is  convincing  that  in  this 
case  the  summons  served  upon  the  plaintiffs 
in  error  by  publication  under  the  designation 
of  "all  other  persons  or  parties  unknown," 
etc.,  constitutes  due  process  of  law  and  was 
raificient  to  give  the  court  jurisdiction  under 
the  registration  act.  This  aet  having  here- 
tofore l>een  held  valid  in  People  v.  Criss- 
man,  supra,  the  constitutionality  of  similar 
acts  having  been  sustained  in  Illinois, 
Massachusetts  and  Minnesota,  and  an  act 
quite  similar,  in  so  far  as  the  procedure  is 
concerned,  in  California,  we  cannot  agree 
with  counsel  in  any  part  of  their  attacks 
upon  it. 

It  is  urged  that  the  decree  holding  the 
title  to  be  in  McKibben,  and  ordering  its 
registration  was  obtained  [524]  through 
fraud;  that  this  fact  was  known  by  R.  N. 
White,  the  first  grantee  under  the  registra- 
tion act,  and  for  these  reasons  it  should  be 
set  aside.  Dewey  v.  Kimball,  89  Minn.  454, 
95  N.  W.  317,  895,  96  N.  W.  704;  Riley  v. 
Pearson,  120  Minn.  210,  139  N.  W.  361, 
IaR.A.1916D  7 ;  Hoffman  v.  Superior  Ct.  151 
Cal.  886,  90  Pac.  939;  Ware  v.  Easton,  46 
Minn.  180,  48  N.  W.  775,  are  relied  upon  to 
Bostain  this  position.  A  sufficient  answer 
to  this  contention  is  that  the  court  found 
otherwise  as  to  R,  .N.  White;  also,  found 
that  he  was  an  innocent  purchaser  for  value 
relying  upon  a  registered  title,  etc.  An 
examination  of  the  record  fails  to  disclose 
sny  real  conflict  in  the  testimony  upon  this 
question;  that  of  Mr.  White  is  direct  and 
positive.  Any  oontradiction  of  it  is  by 
inference  only,  and  upon  the  assumption  as 
to  what  might  have  been,  such  as  because 
Jennie  M.  Beggs  once  lived  at  Holyoke,  and 
taught  school  there,  that  he  ought  to  have 
known  that  she  was  the  same  person,  who, 
under  the  name  of  Jennie  M.  White,  at  Mer- 
cer, Penn.,  nine  years  thereafter,  purchased 
this  land  and  later  died,  about  fourteen 
years  after  leaving  Holyoke,  etc.  If  such 
testimony  can  be  said  to  conflict  with  Mr. 
White's  positive  testimony  to  the  contrary, 
it  then  became  a  question  for  the  trial  court 


to  determine,  which  he  did,  and  which  find- 
ings, under  such  circumstances,  cannot  be 
disturbed  by  this  court.  We  need  not  de- 
termine whether  any  fraud  practiced  by  Mc- 
Kibben in  securing  his  registration  of  the 
land  would  be  material,  for  the  reason  that 
counsel  were  not  denied  the  right  to  estab- 
lish it,  but  failed  to  do  so  by  any  testimony. 

It  is  claimed  that  the  decree  is  void  for 
the  reason  that  the  registration  act  cannot 
be  invoked  in  aid  of  a  void  title.  Counsel 
allege  that  the  tax  deed  to  Ainsworth  upon 
which  he  secured  his  decree  quieting  title 
to  him  was  void  on  its  face,  for  which  reason 
the  decree  quieting  title  thereon  was  void. 
The  trial  court  declined  [525]  to  consider  the 
contentions  pertaining  to  the  regularity  of 
the  original  tax  deed,  or  the  evidence  pre- 
sented in  the  case  in  which  the  title  was 
attempted  to  be  quieted,  for  the  reason  that 
the  decree,  etc.,  in  the  quieting  title  action 
were  matters  of  evidence  upon  which  the 
trial  court  evidently  acted  in  the  registration 
suit.  Id  this  we  find  no  error.  It  is  not 
claimed  that  the  proceedings  were  irregular 
in  the  registration  suit,  or  that  the  plaintiffs 
in  error  were  not  made  parties  thereto  in 
the  manner  provided  by  the  act.  The  sub- 
stance of  this  contention  is,  that  the  evi- 
dence upon  which  the  court  sustained  the 
McKibben  title  was  insufficient  to  justify  that 
finding  because  the  previous  decree  quieting 
the  title  in  Ainsworth  was  void;  in  other 
words,  the  proceedings  and  evidence  in  the 
first  suit  to  quiet  title  were  insufficient  to 
support  the  decree;  that  for  that  reason  the 
court,  in  the  registration  suit  was  wrong  in 
giving  effect  und  recognizing  as  valid  the 
decree  in  the  quieting  title  action,  and  for 
this  reason  that  the  trial  court  in  this  suit 
should  have  held  that  the  decree  in  the 
registration  suit  was  void,  because,  in  the 
trial  it  received  in  evidence  and  recognized 
as  valid  a  former  decree  in  a  former  suit,  be- 
cause the  proceedings  and  evidence  in  the 
former  suit  were  insufficient  to  justify  the 
decree  rendered.  We  find  no  error  in  this 
respect.  The  evidence  upon  which  the  court 
acted  in  the  registration  suit  was  not  a 
matter  for  consideration  by  the  trial  court 
in  this  suit.  The  proceedings  therein  being 
regular,  the  decree  was  binding  upon  the 
court  in  this  action  and  it  was  not  at  liberty 
to  pass  upon  the  sufficiency  of  the  evidence 
upon  which  the  other  decree  was  rendered. 
This  question  was  imder  consideration  in 
Steinhauer  v.  Colmar,  11  Colo.  App.  494, 
wherein  at  page  499,  65  Pac.  293,  the  court 
uses  the  following  language: 

'*The  first  averment  was  that  the  judgment 
against  the  Mutual  Aid  Association  was  void, 
because  there  was  [526]  no  evidence  to  sus- 
tain it,  and  because  the  complaint  upon  which 
it  was  rendered  did  not  state  a  cause  of  action 
In  the  argument  no  notice  is  taken  of  this 


184 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


allegation,  and  we  shall  not  notice  it  exc^t 
to  say  that  a  judgment  is  not  void  merely 
because  it  was  rendered  without  evidence,  or 
upon  an  insufficient  complaint;  and  further, 
that  the  question  whether  it  was  rightfully 
or  wrongfully  rendered,  cannot  be  raised  in 
this  suit." 

To  the  same  effect  is  Harter  v.  Shull,  17 
Colo.  App.  162,  67  Pac.  911;  also  Long  v. 
Long,  62  Colo.  191,  162  Pac.  146;  Homer  y. 
f^ish,  18  Mass.  435,  11  Am.  Dec.  218,  is  a 
leading  case  upon  this  proposition;  at  page 
439  the  court  says: 

"It  certainly  is  a  principle  admitted  by  all 
courts  in  the  abstract,  that  a  matter  of  con- 
troversy, which  has  been  inquired  into  and 
settled  by  a  court  having  jurisdiction  of  the 
subject,  cannot  be  drawn  into  question  again, 
in  another  suit  between  the  same  parties,  for 
the  purpose  of  defeating  or  avoiding  the 
effects  of  a  judgment  of  the  court  to  which 
it  has  been  submitted." 

In  this  respect  we  are  not  overlooking 
counsePs  claim  of  lack  of  jurisdiction  in  the  . 
quieting  title  suit  because  Mrs.  White  was 
dead  at  the  time  the  decree  was  rendered, 
and  her  minor  heirs  were  not  parties  to  it; 
but  these  were  matters  for  consideration  in 
the  registration  suit;  they  were  evidence  of 
facts,  which  if  true,  might  properly  have 
defeated  the  finding  in  McKibben's  favor  in 
the  registration  action,  but  these  facts  can- 
not change  the  rules  of  evidence  in  the  cases 
last  cited,  nor  allow  the  trial  court  in  this 
action  to  decide  the  sufficiency  of  the  testi- 
mony upon  which  the  decree  was  based  in  the 
registration  suit.  This  would  simply  lead' 
to  another  trial  of  the  facts  involved  in  the 
former  action,  which  is  not  permissible. 

It  is  claimed  that  the  registration  act  was 
not  intended  to  apply  to  minors  nor  take 
away  from  them  the  right  to  redeem  from 
any  tax  sale  or  tax  deed,  as  provided  [527]  by 
statute,  and  that  any  decree  purporting  to 
so  do  is  absolutely  void.  A  part  of  this  con- 
tention is  answered  in  response  to  the 
previous  one,  viz.,  that  the  evidence  upon 
which  the  court  acted  in  the  registration  suit 
is  not  a  subject  of  consideration  in  this 
suit,  for  this  reason  the  question  of  the 
right  of  minors  to  redeem  from  a  tax  sale, 
where  raised  in  the  proper  method  and  at 
the  proper  time,  is  not  before  us,  but  we  can- 
not agree  with  counsel  that  it  was  not  intend- 
ed by  the  registration  act  to  allow  titles  to 
be  quieted  where  the  alleged  interest  of 
minors  was  involved.  Section  27  of  the  act, 
in  part,  reads: 

"Every  decree  of  registration  shall  bind 
the  land,  and  quiet  the  title  thereto,  except 
as  herein  otherwise  provided,  and  shall  be 
forever  binding  and  conclusive  upon  all  per- 
sons, whether  mentioned  by  name  in  the 
application,  or  included  in  'all  other  persons 
or  parties  unknown  claiming  any  right,  title. 


estate,  lien  or  interest  in,  to,  or  upon  the  real 
estate  described  in  the  application  herein' 
and  such  decree  shall  not  be  opened  by  reason 
of  the  absence,  infancy  or  other  disability  of 
any  person  affected  thereby,  nor  by  any  pro- 
ceeding at  law  or  in  equity  for  reversing 
judgments  or  decrees,  except  as  herein  espe- 
cially provided.  An  appeal  may  be  taken  to 
the  Supreme  Court  within  the  same  time, 
upon  like  notice,  terms  and  conditions  as 
are  now  provided  for  the  taking  of  appeals 
from  the  District  Court  to  the  Court  of  Ap- 
peals or  Supreme  Court  in  civil  actions." 

It  will  be  observed  this  section  specifically 
states  that  such  decree  shall  not  be  opened 
by  reason  of  infancy  or  other  disability  of 
any  person  affected  thereby.  There  is  no 
escape  from  this  language,  or  that  it  was 
intended  by  the  act  to  allow  titles  to  be 
quieted  wherein  the  interest  of  minors  was 
affected.  To  say  that  it  was  not  intended  to 
apply  to  minors,  would  be  to  ignore  its  ex- 
press declarations  to  the  contrary.  Other 
sections  indicate  [528]  that  it  was  intended 
to  apply  to  ^very  one  and  settle  at  one  time 
all  questions  concerning  the  title  of  the  appli- 
cant to  the  property  involved.  To  give  it 
any  other  interpretation,  would  be  doing 
violence  to  the  language  used. 

The  judgment  is  affirmed. 

Affirmed. 

Decision  en  banc. 

Teller,  J.,  not  participating. 


NOTE. 

The  reported  case  upholds  the  validity  of 
a  statute  providing  for  the  registration  of 
land  titles,  holding,  inter  alia,  that  even  as 
to  unknown  owners  the  act  does  not  amount 
to  a  taking  of  property  without  due  process 
of  law.  Torrens  laws  are  fully  discussed  in 
the  notes  to  Robinson  v.  Kerrigan,  12  Ann. 
Cas.  829;  Krutz  v.  Dodge,  Ann.  Cas.  1913C 
869;  and  People  v.  Simon,  68  Am.  St.  Bep. 
175. 
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Appeal  and  Error  —  Soope  of  Review  — 
Matters  Not  Specified  In  Bill  of  Ex- 
oeptions. 

The  question  of  the  sufficiency  of  the  evi- 
dence to  sustain  a  finding  cannot  be  consid- 
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€red  on  appeal  from  a  judgment,  where  the 
bill  of  exceptions  relied  on  contains  no  specifi- 
cation of  insufiiciency  of  evidence,  and  the 
eame  is  true  as  to  an  appeal  from  an  order 
denying  new  trial,  where  based  on  a  bill  of 
exceptions. 

SaTiac  Question  for  ReTiew  —  Motion 
for  New  Trial  —  SpecilLcation  of 
Grounds. 

Where  the  notice  of  intention  to  move  for 
new  trial  specifies  in  general  terms  as  a 
ground  insuiticiency  of.  the  evidence  to  justify 
the  findings,  decision,  and  judgment  of  the 
court,  the  general  specification  of  the  insuffi- 
ciency of  the  evidence  is  not  sufficient  to  en- 
able the  court  on  appeal  to  review  the  ques- 
tion of  its  sufficiency. 

Motion  for  If onsnit  —  Speoifloation  of 
Gronnds. 

Where  the  only  ground  stated  for  motion 
for  nonsuit  is  that  there  is  no  evidence  Jub- 
tifying  the  court  in  granting  the  relief  prayed 
for,  or  any  relief  whatever,  the  court  on 
appeal  cannot  consider  the  evidence  to  review 
the  trial  court's  ruling  denying  the  motion 
for  nonsuit,  since  an  appellate  court  will  not 
review  the  finding  of  the  trial  court  denying 
such  a*motion  upon  any  ground  not  precisely 
and  specifically  stated  in  it,  and  where  no 
ground  is  sufficiently  stated  will  not  review 
it  at  all. 

Marriage  —  Annnlment  —  Frand  —  8e* 
eret  Intention  to  Rofnse  Marital  In- 
tereonrse. 

The  secret  determination  of  one  of  the  par- 
ties to  a  marriage,  when  entering  into  the  re- 
lation, absolutely  to  refuse  to  the  other  sexual 
intercourse,  a  course  consistently  persisted  in 
at  all  times  after  the  marriage,  the  other 
party  having  acted  in-  good  faith,  is  a  *'f raud" 
within  Civ.  Code,  §  82,  subd.  4,  specifying  as 
a  ground  for  annulment  of  marriage  that  the 
consent  of  either  party  was  obtained  by  fraud, 
etc.,  since  a  promise  made  without  any  intent 
to  perform  constitutes  actual  fraud. 

[See  note  at  end  of  thia  case.] 

Croas-ooaaplaint  for  Annnlment  -• 
Snfllciency. 

In  a  wife's  suit  for  maintenance,  the  Bus- 
band's  cross-complaint  for  annulment  on  the 
ground  that  the  wife  had  entered  the  mar- 
riage relation  with  the  intention  of  refusing 
him  sexual  intercourse  alleged  that,  owing  to 
the  wife's  persistent  refusal,  the  parties  had 
oever  had  marital  intercourse  after  the 
marriage,  and  that  within  a  reasonable 
time  the  husband  notified  the  wife  that  their 
relations  were  terminated,  etc.,  while,  accord- 
ing to  the  allegations  of  the  wife's  complaint, 
the  husband  forthwith  wilfully  failed  to  pro- 
vide the  wife  with  the  common  necessaries  of 
life  or  any  money.  It  is  held  that  the  cross- 
complaint  sufficiently  negatived  the  exception 
of  Civil  Code,  §  82,  subd.  4,  providing  that  a 
marriage  may  be  annulled,  when  the  consent 
of  either  party  was  obtained  by  fraud,  "unless 
rach  party  afterwards  with  full  knowledge  of 
the  facts  constituting  the  fraud  freely  co- 
habited with  the  other  as  husband  and  wife." 
Waiver  of  Ground  for  Annulment. 

Under  Civ.  Code,  §  82,  subd.  4,  making  it 
ground  for  annulment  of  marriage  if  the  con- 
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sent  of  either  party  was  obtained  by  fraud, 
unless  such  party  afterwards,  with  full  knowl- 
edge of  the  facts  constituting  the  fraud,  free- 
ly cohabited  with  the  other  as  husband  and 
wife,  if  a  wife  entered  the  marriage  relation 
intending  to  refuse  her  husband  sexual  inter- 
course, thus  committing  a  fraud  upon  him, 
and  he,  with  full  knowledge  of  the  facts,  as- 
sumed the  rights  of  marriage,  cohabiting  with 
his  wife  as  such,  thus  forming  the  relation 
notwithstanding  the  fraud,  he  waived  it,  and 
can  maintain  no  action  for  annulment  on 
account  of  it.. 

Dietinetion  between  DiToroe  and  An- 
nnlment. 

''Divorce*'  means  the  dissolution  of  the 
bonds  of  matrimony,  based  upon  the  theory 
of  a  valid  marriage,  for  some  cause  arising 
after  the  marriage;  an  "annulment"  proceed- 
ing is  maintained  on  the  theory  that  for  some 
cause  existing  at  the  time  of  marriage  no 
valid  marriage  ever  existed,  even  though  the 
marriage  be  only  voidable  at  the  instance  of 
the  injured  party. 

Effect  of  Deoree  of  Annulment. 

The  decree  of  nullity  in  a  proceeding  to  an- 
nul a  marriage  determines  that  no  valid  mar- 
riage ever  existed. 

AppUeaMlity    of    DiToroe    Statute    to 
Annulment  Prooeeding. 

In  view  of  Civ.  Code,  §§  82-132,  relative 
to  nullity  and  dissolution  of  marriage  and 
causes  for  denying  divorce,  the  word  **di- 
vorce,"  as  used  in  Civ.  Code,  §§  128,  131,  132. 
providing  that  plaintiff  in  action^  for  divorce^ 
must  be  a  resident,  etc.,  does  not  include  pro- 
ceedings for  annulment  of  marriage  or  any 
action  except  the  original  action  for  divorce 
for  some  cause  arising  after  marriage. 

Condonation  as  Defense  to  Annulnaent 

Proceeding* 

^'Condonation,^'  the  conditional  forgiveness 
of  a  matrimonial  offense  constituting  a  cause 
for  divorce,  is  a  defense  only  in  the  ordinary 
divorce  action  for  some  cause  arising  after 
marriage,  and  the  statutory  provisions  as  to 
such  defense  have  no  part  in  a  proceeding 
for  annulment  of  marriage  for  fraud  consist- 
ing in  a  wife's  determination  to  deny  sexual 
intercourse. 

Alimony  «-  Aeerued  Biffhta  *  Effeet  pf 
Deoree  for  Annulment. 

In  a  wife's  action  for  maintenance,  where- 
in her  husband  cross-complained  for  annul- 
ment, the  provision  of  the  final  judgment  that 
the  wife  was  not  entitled  to  recover  from 
her  husband  any  payment  of  alimony  or  any 
money  whatsoever  for  her  maintenance  or 
otherwise  merely  adjudicated  that  the  wife 
should  not  recover  any  alimony  or  sum  by 
way  of  permanent  maintenance,  a  necessary 
result  of  the  decree  of  nullity,  and  the  pro- 
vision did  not  preclude  the  wife  from  collect- 
ing any  money  due  her  under  order  pendente 
lite,  made  for  temporary  support,  etc. 

Appeal  from  Superior  Court,  Solano  coun- 
ty:   O'DoNNELL,  Judge. 

Action  by  Katherine  A.  Millar,  plaintiff, 
against  Roliert  F.  Millar  et  al.,  executor  of 
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will  of  James  Millar,  deceased,  defendants. 
Judgment  for  defendants.  Plaintiff  appeals. 
The   facts  are  stated   in    the   opinion.     Ap- 

FIRMED. 

•  Metaon,  Drew  d  Mackennfiej  R.  G.  Hudson 
and  Mwrion  De  Vries  for  appellant. 

Frank  R,  Devlin  and  A.  E.  Bolton  for  re- 
spondents. 

[799]  AxNOELLom,  C.  J. — Katherine  Millar 
brought  this  action  against  James  Millar  for 
separate  maintenance.  Millar  answered  dtfiy- 
ing  the  validity  of  the  marriage,  and  by  way 
of  cross-complaint  alleged  that  his  consent 
thereto  was  obtained  by  fraud.  He  asked 
that  the  marriage  be  annulled.  Judgment 
was  given  for  him,  annulling  the  marriage. 
The  appeal  is  taken  by  plaintiff  from  the 
judgment  and  the  order  denying  her  motion 
for  a  new  trial,  and  also  from  an  order  deny- 
ing her  motion  for  a  further  allowance  of 
costs  and  counsel  foes. 

Millar  died  after  the  judgment  had  been 
entered  and  pending  the  appeal. 

It  is  earnestly  contended  that  the  evidence 
was  not  sufficient  to  sustain  certain  findings 
of  the  trial  court.  The  sufficiency  of  the  evi- 
dence to  sustain  the  findings  of  the  trial 
court  cannot  be  reviewed  on  the  record  be- 
fore us. 

It  is  settled  by  a  long  line  of  decisions  o£ 
this  court  that  the  question  of  the  sufficiency 
of  the  evidence  to  sustain  the  findings  cannot 
be  considered  on  appeal  from  a  judgment 
where  the  bill  of  exceptions  relied  on  con- 
tains no  specification  of  insufficiency  of  evi- 
dence. The  same  thing  is  true  as  to  an  appeal 
from  an  order  denying  a  new  trial  where  the 
appeal  is  based  on  a  bill  of  exceptions.  (Haw- 
ley  V.  Harrington,  152  Cal.  188,  92  Pac.  177.) 
Some  reliance  is  placed  on  the  claim  that  the 
notice  of  intention  to  move  for  a  new  trial 
specified  in  general  terms  'insufficiency  of 
the  evidence  to  justify  the  findings,  decision, 
and  judgment  of  the  court,"  but  even  if  such 
a  general  specification  were  suffieient,  which 
it  is  not,  the  notice  is  not  included  in  the 
bill  of  exceptions  and  constitutes  no  part  of 
the  record  on  appeal.  It  is  further  suggested 
that  we  may  consider  the  evidence  for  the 
[800]  purpose  of  reviewing  the  ruling  of 
the  trial  court  denying  a  motion  for  a  non- 
suit. The  answer  to  this  is  that  the  motion 
for  a  nonsuit  did  not  sufficiently  specify  any 
ground.  The  only  ground  stated  was  that 
"there  is  no  evidence  before  the  court  justify- 
ing it  in  granting  the  relief  prayed  for,  or 
any  relief  whatever."  It  is  thoroughly  set- 
tled by  a  long  line  of  decisions  that  an  appel- 
late court  will  not  review  the  ruling  of  the 
trial  court  denying  a  motion  for  a  nonsuit, 
upon  any  ground  not  precisely  and  specifically 
stated  In  the  motion,  and  where  no  ground 


is  sufficiently  stated,  will  not  review  it  at 
all.  In  Miller  v.  Luco,  80  Cal.  257,  201,  22 
Pac.  195,  the  ground  stated  was  "that  plain- 
tiffs had  failed  to  prove  a  sufficient  case." 
It  was  said:  "It  is  the  settled  law  in  this 
state  that  a  party  moving  for  a  nonsuit 
should  state  in  his  motion  precisely  the 
grounds  on  which  he  relies,  so  that  the  at- 
tention of  the  court  and  the  opposite  counsel 
may  be  particularly  directed  to  the  supposed 
defects  in  the  plaintiff's  case.  The  motion 
made  here  did  not  comply  with  this  rule, 
and  it  was  therefore  properly  denied."  (See 
also  Coffey  v.  Greenfield,  62  Cal.  602,  608; 
Coghlan  v.  Salvatore  Quartararo,  15  Cal. 
App.  668,  115  Pac.  664;  Sanchez  v.  Neary, 
41  Cal.  487 ;  Shain  v.  Forbes,  82  Cal.  582,  23 
Pac.  198;  Bronzan  v.  Drobaz,  93  Cal.  660, 
29  Pac.  254;  Durfee  v.  Scale,  139  Cal.  607, 
73  Pac.  435.)  It  follows  from  what  we  have 
said  that  as  to  all  questions  of  fact  we  are 
concluded  by  the  findings  of  the  trial  court, 
which  must  be  taken  as  true  for  all  the  pur- 
poses of  this  appeal. 

The  findings  of  the  trial  court,  so  far  as 
material,  are  substantially  as  follows:  On 
January  2,  1913,  a  marriage  was  duly  solem- 
nized between  the  parties  in  San  Jose.  At 
the  time  of  such  marriage  plaintiff  did  not 
intend  to  consummate  the  marriage,  in  that 
she  did  not  intend  to  have  sexifal  intercourse 
with  Millar.  She  "entered  into  the  marriage 
contract  and  the  solemnization  thereof  witii 
the  intent  that  she  would  not  consummate 
the  marriage  or  fully  enter  into  the  relation 
arising  out  of  the  marriage  contract,  and 
entered  into  the  same*  for  the  purpose  of 
obtaining  maintenance,  support,  and  property 
from  said  defendant,  and  without  any  intent 
upon  her  part  to  perform  the  obligations  of 
the  contract  of  marriage  or  be  anything  more 
to  the  defendant  than  a  wife  in  form ''  Even 
after  the  marriage  plaintiff  persistently  re- 
fusejl  to  have  sexual  intercourse  with  Millar, 
notwithsUnding  [801]  his  solicitations,  and 
without  any  reasonable  excuse  therefor,  and 
at  all  times  refused  to  occupy  the  same  bed 
with  him,  all  in  pursuance  of  her  determina- 
tion existing  at  the  time  of  the  marriage  to 
so  refuse.  By  reason  of  her  refusal,  the 
parties  have  never  had  any  sexual  connection. 
So  far  as  appears  they  did  until  August  15. 
1913,  remain  together  in  the  manner  usual 
to  husband  and  wife,  the  court  finding  that 
after  the  marriage,  in  accord  with  the  plan 
theretofore  made,  they  journeyed  together  to 
several  places  in  the  United  States  and  back 
again  to  California.  Millar  entered  into  the 
marriage  contract  in  good  faith  with  the 
intent  to  fully  perform  all  the  obligations  of 
the  marriage  relation,  and  then  believed  that 
plaintiff  did  the  same,  and  was  deceived  "by 
the  false  and  fraudulent  consent  thereto, 
given   by   plaintiff."     On    August   15.   1913, 
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Millar  notified  plaintiff  in  writing  substan- 
tially to  tiie  effect  that  because  she  entered 
into  the  marriage  with  no  intent  of  perform- 
ing the  duties  and  obligations  thereof,  and 
persisted  in  refusing  to  perforin,  he  "re- 
scinded said  contract,"  and  would  not  eon- 
tribute  further  toward  her  support  and  main- 
tenance. Plaintiff's  action  for  maintenance 
was  commenced  prior  to  October  31,  1013, 
aad  Millar's  answer  and  cross-complaint  were 
iUed  JPebruary  9,  1914. 

1.  Our  Civil  Code,  in  the  section  prescrib- 
ing the  grounds  existing  at  the  time  of  the 
marriage  upon  iH^ich  the  marrii^^  may  be 
annulled,  specifies  as  one  of  such  grounds 
"that  the  consent  of  either  party  was  obtained 
by  fraud,  unless  such  party  afterwards,  with 
full  knowledge  of  the  facts  constituting  the 
fraud,  freely  cohabited  with  the  other  as  hus- 
band or  wife."  (Subd.  4,  sec.  82.)  An 
action  based  on  this  ground  may  be  brought 
by  the  injured  party  within  four  years  after 
the  diseoyery  of  the  facts  constituting  the 
fraud.  The  main  question  presented  by  this 
appeal,  in  view  of  the  findings,  is  whether 
the  secret  determination  of  one  of  the  parties 
to  a  marriage  at  the  time  of  entering  into 
the  contract  or  relation  of  marriage>  to  abso- 
lately  refuse  to  the  other  all  sexual  or 
'matrimonial  intercourse  as  husband  and 
wife,"  as  it  is  t«rmed  in  section  96  of  the 
Civil  Code,  consistently  persisted  therein  at 
all  times  after  the  marriage,  the  other  party 
having  acted  in  good  faith,  constitutes  such 
a  fraud  as  is  included  within  the  scope  of 
Aibdirision  4,  section  [802]  82,  of  the  Civil 
v.'ode,  and  warrants  an  annulment  of  the 
marriage. 

Upon  further  consideration  of  this  question 
▼e  are  satisfied  that  the  conclusion  reached 
thereon  in  Department  was  correct,  and  that 
the  question  must  be  answered  in  the  afilrm- 
ati\-e.  Marriage  is  defined  by  our  Civil  Code 
as  '*a  personal  relation  arising  out  of  a  eivil- 
contract,  to  which  the  consent  of  parties 
capable  of  making  that  contract  is  necessary.'' 
I  Section  56.)  As  we  have  seen,  our  law 
piorides  that  when  such  consent  on  the  part 
of  either  party  is  obtained  by  ''fraud/'  the 
marriage  may  be  annulled  at  the  suit  of  the 
other,  unless  the  fraud  is  waived  by  free 
cohabitation  after  discovery;  in  other  words, 
such  marriage  is  voidable  at  the  instance  of 
the  injured  party.  As  was  said  in  Sharon  v. 
Sharon,  75  Cal.  1,  8,  16  Pac.  346,  while  the 
<:ontraet  is  simply  that  the  parties  forthwith 
enter  into  the  relation  of  marriage,  "the' 
rights  and  obligations  of  that  status  [re- 
lation] are  fixed  by  society  in  accordance  with 
the  principles  of  natural  law."  These  prin- 
ciples of  natural  law  are  perfectly  under- 
stood, certainly  in  so  far  «s  the  particular 
nuitter  here  involved  is  concerned.  The  obli- 
gation of  the  relation  in  this  behalf  is  such. 
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to  use  the  language  of  the  supreme  judicial 
court  of  Diassai^usettB  in  Smith  v.  6alith, 
171  Mass.  404,  68  Am.  St.  Rep.  440,  41 
L.R.A.  800,  50  N.  £.  933,  as  to  be  ''essential 
to  the  very  existence  of  the  marriage  rela- 
tion," a  propositon  as  to  which  there  appears 
to  be  no  dissent  in  the  authorities.  (See 
in  this  connection,  Sharon  v.  Sharon,  75  Cal. 
1,  33,  16  Pac.  345;  Dickinson  v.  Dickinson 
[1913]  P.  D.  (Eng.)  198.)  Our  own  statutes 
expressly  recognize  this  by  making  it  a 
ground  for  annulment  of  marriage  "that 
either  party  was,  at  the  time  of  marriage, 
physically  incapable  of  entering  into  the  mar- 
riage state,  and  such  incapacity  continues, 
and  appears  to  be  incurable."  (Civ.  Code, 
subd.  6,  sec.  82.)  The  physical  incapacity 
here  referred  to,  as  is  thoroughly  established, 
18'  the  physical  incapacity  to  consummate  the 
marriage  by  coition.  In  consenting  to  a 
marriage,  in  consenting  to  enter  that  personal 
relation,  each  of  the  parties  impliedly  prom- 
ises the  other  that  he  or  she  will  perform  the 
duties  and  obligations  of  the  relation,  and 
the  promise  and  consent  of  one  are  given  in 
consideration  of  and  in  reliance  upon  the 
promise  and  consent  of  the  other.  As  it  was 
put  in  Moore  v.  Moore,  94  Misc.  [803]  370, 
167  N.  Y.  S.  819:  "So  one  who  goes  through 
the  marriage  ceremony  represents  in  so  many 
words  his  intention  and  purpose  to  fulfill  all 
the  obligations  of  a  husband  to  the  woman 
he  marries."  One  who  so  promises  and  repre- 
sents, thus  obtaining  the  consent  of  the 
other,  with  the  secret  determination  not  to 
fulfill  the  promise,  must  be  held  to  have 
obtained  such  consent  of  the  other  party  by 
fraud — at  least  where  the  promise  relates  to 
a  material  matter.  That  a  promise  made 
without  any  intention  of  performing  it  con- 
stitutes actual  fraud  is  elementary  law  with 
relation  to  ordinary  contracts,  and  is  ex- 
pressly declared  by  our  Civil  Code.  (Sec- 
tion 1572.)  As  said  in  Martin  v.  Lawrence, 
166  Cal.  194,  103  Pac.  913:  "Where  a  de- 
fendant makes  a  promise  touching  a  substan- 
tive part  of  the  consideration  moving  to  the 
plaintiff  in  bad  faith  and  without  intent  to 
perform  the  promise,  it  constitutes  a  species 
of  fraud  well  recognized  in  equity  and  in 
terms  denounced  by  the  code.''  We  can  see 
no  good  reason  why  this  is  not  true  with 
regard  to  the  marriage  relation.  It  may 
readily  be  conceded  that  a  court  should  not 
annul  a  marriage  on  the  ground  of  fraud 
except  in  extreme  cases,  where  the  particular 
fraud  goes  to  the  very  essence  of  the  marriage 
relation,  and  especially  is  this  true  where  the 
marriage  has  been  fully  consummated  and 
the  parties  have  actually  assumed  all  the 
mutual  rights  and  duties  of  the  relation. 
In  such  a  case  considerations  of  public  policy 
intervene,  and  courts  are  loath  to  annul  a 
nuirriage.     (See  Smith  v.  Smith,  171  Mass. 
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404,  68  Am.  St.  Rep.  440,  41  L.R.A.  800,  50 
N.  £.  033.)  But  no  oonsideration  of  public 
policy  precluding  relief  exists  under  such 
circumstances  as  are  established  by  the  find* 
ings  in  this  case,  and  the  authorities  gener* 
ally  recognize  that  in  such  cases  the  marriage 
should  be  annulled  for  fraud.  The  latest 
case  to  which  our  attention  has  been  called 
is  that  of  Anders  y.  Anders,  224  Mass.  438, 
L.R.A.1916E  1273,  113  N.  £.  203,  in  which 
it  was  held  that  the  husband  was  entitled 
to  a  decree  annulling  the  marriage  on  the 
ground  of  fraud  where  tjie  woman  went 
through  the  marriage  ceremony  solely  to 
secure  the  right  to  appear  as  a  married 
woman,  secretly  intending  to  leave  the  hus- 
band immediately  after  the  ceremony,  and 
carried  the  plan  into  effect,  and  where  the 
husband  was  deceived  and  acted  in  good  faith. 
Referring  to  the  earlier  case  of  Cowles  v. 
Cowles,  112  Mass.  298,  in  which  the  court 
held  that  utter  [304]  denial  of  marital  inter* 
course  was  not  ground  for  a  decree  of  nullity, 
saying,  *'it  plainly  does  not  go  to  the  original 
validity  of  the  marriage,  and  affords  no 
ground  for  declaring  the  nullity  of  it,"  the 
court  said :  "It  is  pretty  plain  that  in  decid- 
ing Cowles  V.  Cowles  this  court  did  not  have 
in  mind  the  case  of  a  woman  going  through 
the  marriage  ceremony  with  a  preconceived 
intention  never  to  allow  marital  intercourse." 
In  deciding  the  case  the  court  said :  "In  the 
case  at  bar  the  libelee  went  through  the  mar- 
riage ceremony  with  an  intention  never  to 
perform  any  one  of  the  duties  of  a  wife. 
.  •  .  That  plan  she  carried  into  effect.  It 
is  settled  that  a  contract  for  the  sale  of 
goods  is  induced  by  fraud,  and  for  that  reason 
voidable  where  the  purchaser  had  an  inten- 
tion when  the  contract  was  made  not  to  per- 
form his  promise  to  pay  for  them.  If  an 
intention  not  to  perform  his  promise  renders 
a  contract  for  purchase  of  property  voidable, 
a  fortiori  the  same  result  must  follow  in 
case  of  a  contract  to  enter  into  'holy  estate 
of  matrimony.'"  There  is  no  distinction  in 
principle  between  that  case  and  the  one  at 
bar.  It  is  true  that  there  the  intention  was 
never  to  perform  "any  ...  of  the  duties 
of  a  wife,"  while  here  the  intention  was  only 
as  to  one.  But  that  one  was  of  such  a 
character  as  to  be  ''essential  to  the  very 
existence  of  the  marriage  relation,"  and  the 
fraud  was  one  going  to  the  original  validity 
of  the  marriage  within  the  contemplation  of 
section  82,  subdivision  4,  of  the  Civil  Code. 
It  was  said  by  the  New  York  court  in  Moore 
v.  Moore,  94  Misc.  370,  157  N.  Y,  S.  819. 
with  relation  to  the  representations  implied 
from  a  consent  to  a  marriage,  "misrepresen- 
tations of  purpose  and  intention,  whether 
express  or  necessarily  implied,  which  con- 
stitute a  material  fact  inducing  another  to 
act,  constitute  a  fraud  affecting  the  validity 


of  a  contract  affected  tiiiereby."  In  that  case 
the  marriage  was  annulled.  We  find  nothing 
in  the  authorities  to  contravene  the  conclusion 
we  have  reached  on  this  question. 

That  the  law  provides  for  the  dissolution 
of  the  relation  of  marriage  by  divorce  for 
specific  violations  after  marriage  by  one 
party  of  duties  appertaining  to  the  relation, 
including  the  particular  obligation  here  in- 
▼olved,  is  altogether  immaterial.  Such  subse- 
quent  violations  in  no  way  go  to  the  original 
validity  of  the  marriage.  The  alleged  fraud 
in  this  case  is  not  based  upon  any  mere  vio- 
lation of  any  duty  of  the  marriage  relation, 
but  upon  a  fraudulent  misrepresentation  made 
[806]  by  plaintiff  at  the  time  of  the  marriage, 
by  which  the  consent  of  Millar  to  enter  inta 
the  marriage  was  obtained,  a  matter,  as  we 
have  seen,  which  goes  to  the  original  validity 
of  the  marriage,  and  renders  it,  at  the  suit 
of  the  injured  party,  void  ah  vmitio» 

2.  It  is  claimed  that  the  cross-complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action,  in  that  it  does  not  allege 
that  immediately  upon  discovery  of  the  fraud 
Millar  ceased  to  cohabit  with  plaintiff,  and 
also  that  no  such  condition  is  established  by 
the  findings.  This  point  appears  never  to 
have  been  made  until  the  petition  for  rehear- 
ing in  this  court  after  decision  in  Department. 
No  demurrer  was  interposed  to  the  cross- 
complaint  in  the  lower  court,  and  the  cause 
was  apparently  tried  upon  the  theory  that  it 
sufficiently  alleged  a  cause  of  action  for  an- 
nulment, on  the  ground  of  fraud. 

As  we  have  seen,  the  law  provides  that  a 
marriage  may  be  annulled  on  this  ground  at 
the  suit  of  the  injured  party  "unless  such 
party  afterward,  with 'full  knowledge  of  the 
facts  constituting  the  fraud,  freely  cohabited 
with  the  other  as  husband  and  wife."  It  may 
be  conceded  that  a  complaint  based  on  thia 
ground  should  substantially  negative  this 
exception,  and  that  the  same  should  be  sub- 
stantially found.  While  the  cross-complaint 
is  perhaps  not  as  precise  and  specific  in  this 
regard  as  it  might  have  been  made,  we  think 
the  facts  alleged  and  found  sufSeiently  neg- 
ative the  exception  declared'  by  the  statute  to 
withstand  the  attack  now  made.  It  is  defi- 
nitely alleged,  and  found,  that,  owing  to  the 
persistent  refusal  of  plaintiff,  there  was  never 
any  marital  intercourse  between  the  parties,, 
and  that,  within  what  must  be  held  to  be  a 
reasonable  time,  Millar,  on  account  thereof, 
notified  plaintiff  that  their  relations  were 
terminated  and  that  he  would  no  longer  con- 
tribute to  her  support  and  maintenance.  Ac- 
cording to  the  allegations  of  her  complaint, 
he  thenceforth  willfully  failed  to  provide  her 
with  the  common  or  any  necesssries  of  life, 
or  with  any  money  with  which  to  support 
herself.  Absence  of  any  waiver  of  his  rights 
on   the  part  of  Millar   sufiiciently  appears. 
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We  think  the  facts  alleged  and  found  are 
necessarily  inconsistent  with  any  theory  that 
Millar  "freely  cohabited"  with  plaintiff  as 
his  wife  within  the  meaning  of  subdivision 
4  of  section  82  of  the  Civil  Code.  The  mere 
fact  tliat  they  remained  together,  [806]  under 
the  circumstances  alleged  and  found,  during 
the  few  months  between  the  marriage  and 
the  separation,  ostensibly  as  husband  and 
wife,  does  not,  in  our  opinion,  establish  such 
cohabitation  on  his  part.  The  language  used 
in  the  statute  was  designed  to  declare  what 
conduct  on  the  part  of  the  injured  party 
should  conclusively  establish  a  waiver  by 
him  of  the  fraud,  in  so  far  as  any  action  for 
annulment  was  concerned.  If,  with  full 
knowledge  of  the  facts,  he  freely  assumed  the 
rights  of  marriage,  thus  affirming  the  relation 
notwithstanding  the  fraud,  he  must  be  held 
to  have  waived  the  fraud  and  \^  barred  from 
any  action  for  annulment.  The  cohabitation 
specified  as  cohabitation  as  husband  and  icife, 
and  we  have  no  manner  of  doubt  that  in  the 
connection  in  which  the  words  are  used  they 
repel  the  idea  that  the  mere  remaining  to- 
gether of  the  parties  for  the  time  preceding 
the  final  separation,  imder  the  circumstances 
alleged  and  found,  is  such  cohabitation  as 
was  intended  to  bar  an  action  for  a  decree 
of  nullity.  There  was  no  true  matrimonial 
cohabitation  in  the  sense  in  which  the  woi;ds 
are  here  used,  for  they  must  be  taken  as 
meaning  not  simply  the  mere  staying  together 
of  the  parties  ostensibly,  as  husband  and  wife, 
but  such  a  full  and  free  assumption  by  the 
mjured  party  of  marital  rights  as  fairly 
indicates  his  assent  to  the  relationship,  not- 
withstanding the  fraud. 

3.  Based  upon  the  contention  that  certain 
provisions  of  our  Civil  Code  pertaining  to 
ordinary  divorce  actions  are  applicable  to 
actions  for  annulment  of  marriage,  it  is 
claimed  that  the  cross-complaint  of  Millar 
failed  to  state  a  cause  of  action,  for  the  rea- 
son that  it  did  not  allege  residence  on  his 
part  in  the  state  of  California  for  one  year 
and  in  the  county  where  the  action  was 
brought  for  three  months  next  preceding  the 
commencement  of  the  action  (Civ.  Code,  see. 
128),  and  also  that  the  final  judgment  en- 
tered without  an  interlocutory  judgment  hav- 
ing first  been  given  is  void.  ( Civ.  Code,  sees. 
131, 132.)  This  poi^it  was  made  for  the  first 
time  in  the  petition  for  rehearing. 

An  examination  of  the  authorities  shows 
that  the  term  "divorce"  has  sometimes  been 
declared  to  include  annulment  proceedings, 
especially  where  th«i  marriage  was  not  void 
in  the  extreme  sense,  but  only  voidable  at 
the  option  of  the  injured  party.  This,  how- 
erer,  is  not  in  accord  with  modern  usage. 
Strictly  speaking,  the  word  "divorce"  means 
a  dissolution  [807]  of  the  bonds  of  matri* 
nony,  based  upon  the  theory  M  a  valid  mar- 
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riage,  for  some  cause  arising  after^the  mar- 
riage, while  an  annulment  proceeding  is 
maintained  upon  the  theory  that,  for  some 
cause  existing  at  the  time  of  marriage,  no 
valid  marriage  ever  existed.  This  is  true 
even  though  the  marriage  be  only  voidable 
at  the  instance  of  the  injured  party,  or,  in 
the  words  used  in  In  re  Gregorson,  160  Cal. 
21,  25,  Ann.  Cas.  1912D  1124,  L.R.A.1916C 
697,  116  Pac.  60,  "capable  of  being  annulled." 
And  the  decree  of  nullity  in  such  a  proceed- 
ing determines  that  no  valid  marriage  ever 
existed.  The  opinion  in  Coats  v.  Coats,  160 
Cal.  671,  36  L.R.A.(N.S.)  844,  118  Pac.  441, 
shows  this  to  have  then  been  the  view  of  this 
court,  and  it  was  clearly  enough  stated  in 
the  opinion  that  there  was  no  statutory  pro- 
vision applicable  to  annulment  proceedings 
for  the  apportionment  of  what  would  be  com- 
munity property  if  the  marriage  was  valid, 
although  complete  provision  for  the  disposi- 
tion of  community  property  in  the  event  of 
"the  dissolution  of  the  marriage  by  the  decree 
of  a  court  of  competent  jurisdiction"  was 
made  by  section  146  of  the  Civil  Code.  The 
broader  meaning  is,  however,  often  given  to 
the  word  "divorce"  by  reason  of  the  manner 
in  which  it  is  used  'in  statutory  provisions. 
But  we  can  see  no  warrant  in  our  own  stat- 
ute for  holding  that,  as  used  in  sections  128, 
131,  and  132  of  the  Civil  Code,  it  includes 
annulment  proceedings,  or  any  action  except 
the  ordinary  action  for  divorce  for  some  cause 
arising  after  marriage.  These  sections  are 
in  terms  confined  to  actions  for  divorce.  They 
are  all  contained  in  article  III  of  chapter 
II,  title  I  of  Part  III  of  the  Civil  Cods,  an 
article  entitled  "Causes  for  Denying  Divorce." 
The  preceding  article  (II)  is  entitled  "Dis- 
solution of  Marriage,"  while  article  I  is  en- 
titled "Nullity,"  and  contains  full  provision 
for  the  annulment  of  marriage  for  specified 
eauses  existing  at  the  time  of  marriage.  A 
careful  reading  of  the  provisions  of  these 
three  articles  makes  it  apparent  to  us  that 
the  provisions  of  article  III  (Causes  for 
Denying  Divorce)  relate  only  to  the  actions 
referred  to  in  article  II.  Article  I,  as  we 
have  seen,  treats  fully  of  the  annulment  of 
marriages,  prescribes  the  various  periods  of 
time  within  which  actions  therefor  may  be 
brought,  and  recognizes  that  a  judgment  of 
nullity  is  conclusive  as  against  the  parties. 
The  first  section  of  article  II  (section  90) 
declares  that  "marriage  is  dissolved  [808] 
only:  One.  By  the  death  of  one  of  the  par- 
ties; or.  Two.  By  the  judgment  of  a  comt 
of  competent  jurisdiction  decreeing  a  divorce 
of  the  parties."  There  follows,  in  section  92, 
a  statement  of  the  causes  for  which  "divorces" 
may  be  granted,  which  statement  is  of  course 
exclusive  of  all  other  causes,  and  which  speci- 
fies only  causes  arising  after  marriage.  Then 
follow  definitions  of  the  various  grounds  of 
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dlvoice  ^  specified.  It  is  obvious  that  the 
term  ''divoi^e'*  is  nowhere  used  in  this  article 
as  including  a  proceeding  for  or  a  decree  of 
nullity.  CkMoiing  to  article  III  (Causes  for 
Denying  DiTorce)  we  find  that  section  111 
provides  that  divorce  must  be  denied  upon 
showing  connivance,  or  collusion,  or  condona- 
tion, or  recrimination,  or  limitation  or  lapse 
of  time.  A  reading  of  the  sections  defining 
the  first  four  of  these  things  shows  that  they 
can  refer  only  to  the  divorce  actions  treated 
in  article  II.  As  to  the  matter  of  limitations 
or  lapse  of  time,  it  is  provided  in  this  article, 
in  section  127,  that  *'there  are  no  limitations 
of  time  for  commencing  actions  for  divorce, 
except  such  as  are  contained  in  section  one 
hundred  and  twenty-four."  Section  124,  in 
the  same  article,  prescribes  the  time  as  to 
all  such  actions.  Section  83  in  article  I, 
relating  to  nullity,  prescribes  the  period  of 
limitation  as  to  all  actions  for  nullity.  It 
is  in  this  article  (III)  that  we  find  section 
128  providing  that  "a  divorce  must  not  be 
granted"  unless  the  plaintiff  has  certain 
qualifications  of  residence  in  the  state  and 
county  where  the  action  is  brought,  section 
130  providing  that  "no  divorce  can  be  granted 
upon  the  default  of  the 'defendant,"  etc.,  and 
sections  181  and  132  relating  to  interlocutory 
and  final  decrees  ''in  actions  for  divorce,"  all 
designed  to  guard  agaipst  fraudulent  dissolu- 
tions of  valid  marriages,  or  to  discourage  re- 
sort to  an  action  for  such  a  dissolution  with 
a  view  to  a  hasty  marriage  with  another, 
and  to  afford  a  time  between  interlocutory 
and  final  decree  within  which  the  parties 
to  a^valid  marriage  may  be  reconciled  and  the 
status  maintained.  It  seems  to  us  to  be  too 
clear  for  question  that  the  divorce  action  re- 
ferred to  in  all  these  provisions  is  the  ordi- 
UMy  action  for  divorce  referred  to  in  article 
II,  and  that  it  does  not  include  nullity  pro- 
ceedings. As  against  this  view  is  simply  the 
fact  that  the  chapter  containing  these  articles 
(chapter  II)  is  entitled  "Divorce"  and  that 
as  there  used  in  this  very  general  way  the 
term  includes  annulment  proceedings,  as  well 
as  divorce  proceedings  [809]  (Dunphy  ▼. 
Dunphy,  161  Cal.  87,  02,  118  Pac.  445.)  It 
was  said  in  the  opinion  in  the  ease  just  cited 
that  "it  may  well  be  argued  that  such  provi- 
sions in  the  subdivision  entitled  ^Greneral 
Provisions*  (article  IV)  as  are  appropriate 
in  actions  for  annulment  are  applicable  there- 
to." However,  even  this  was  not  decided, 
and  it  was  distinctly  declared  in  efiTect  in 
Coats  V.  Goats,  160  Cal.  671,  36  I..R.A.(N.S.) 
844,  118  Pac.  441,  that  section  146  (contained 
in  article  IV)  does  not  apply  to  nullity  pro- 
ceedings. And  we  are  not  concerned  here 
with  any  of  these  "general  provisions."  In 
view  of  the  more  specific  headings  of  the 
various  articles,  and  the  nature  of  their 
pravbian8>   we   are    satisfied   that,   notwith- 


standing  the  use  of  the  word  "Divorce"  aa 
the  title  of  the  chapter,  the  term  "divorce" 
in  article  III  cannot  be  fairly  construed  as- 
including  nullity  proceedings. 

4.  It  is  claimed  that  the  evidence  was  such 
as  to  require  a  finding  on  the  question  of 
^'condonation,"  even  though  there  was  noth- 
ing in  the  pleadings  attempting  to  set  up  any 
such  defense.  Regardless  of  all  other  an- 
swers that  might  be  made  to  tbis  claim,  it 
is  sufficient  to  say  that  "condonation"  is  a 
defense  only  in  the  ordinary  divorce  action 
for  some  cause  arising  after  marriage,  and 
is  defined  as  being  "the  conditional  frfrgive- 
ness  of  a  matrimonial  offense  constituting  a 
cause  of  divorce."  The  statutory  provisiona 
as  to  this  defense  can  play  no  part  in  the 
present  proceeding.  We  have  already  seen 
that  there  was  no  waiver  of  the  fraud  which 
was  the  basis  of  this  action  for  annulment. 

5.  As  to  the  appeal  on  the  ground  of  error 
in  the  matter  of  alimony,  costs,  and  counsel 
fees,  the  only  point  now  made  is  as  to  the 
provision  of  the  final  judgment,  "that  the 
plaintiff  ...  is  not  entitled  to  have  or 
recover  of  or  from  James  A.  Millar,  the  de- 
fendant, any  payment  of  alimony,  or  any 
payment  of  money  whatsoever  for  her  main- 
tenance or  otherwise."  It  is  urged  that  this 
is  an  adjudication  that  plaintiff  was  not  en- 
titled to  any  alimony  pendente  lite,  or  costs 
or  counsel  fees  necessary  to  enable  her  to 
maintain  the  action.  It  seems  to  us  that 
learned  counsel  for  plaintiff  mistake  the  pur- 
pose and  effect  of  this  provision  of  the  judg- 
ment. To  our  minds  it  has  no  reference  what- 
ever to  any  of  tliese  matters.  The  action 
was,  as  we  have  seen,  one  by  plaintiff  for 
permanent  alimony  or  maintenance,  and  the 
provision  complained  of  is  in  response  to 
her  claims  in  that  regard,  and  [810]  nothing 
else.  It  simply  adjudicates  that  she  shall 
not  recover  any  such  alimony  or  sum  by  way 
of  permanent  maintenance,  a  necessary  re- 
sult of  the  decree  of  nullity.  If  under  any 
order  pendente  lite  made  for  temporary  sup- 
port, or  payment  of  costs  or  counsel  feea, 
money  is  still  due  her,  she  is  not  precluded 
by  this  provision  of  the  judgment  from  col- 
lecting it.  Nor  do  we  think  the  injunctive 
provision  of  the  judgment  refers  to  this 
matter,  and  we  cannot  see  how  it  in  any  de- 
cree prejudicially  affects  plaintiff. 

We  can  see  in  this  record  no  sufficient  war- 
rant for  disturbing  the  judgment  of  the  su- 
perior court.  No  point  is  now  made  as  to 
the  order  denying  a  further  allowmaca  of 
costs  and  counsel  fees. 

The  judgment  and  orders  appealed  from 
are  affirmed. 

Shaw,  J.,  Victor  £.  Shaw,  J.  pro  tem.,  Sloes 
and  Henshaw,  JJ.,  concurred. 

Rehearing  denied. 


HOTB. 

Fmct  tkft*  Woauui  Contrsoti  Marriase 
witk  Intent  Not  to  AMnme  Marital 
Bolation  as  Ground  for  Annnlment. 


By  the  weight  of  authority  the  refusal  of 
one  spouse  to  have  Intercourse  with  the 
other  is  neither  cruelty  (see  9  R.  C.  L.  tit. 
Divorcej  p.  350)  nor  desertion.  See  the  note 
to  Pfannebecker  t.  Pfannebecker,  12  Ann. 
Cas.  543. 

It  has,  however,  heen  held  in  several  cases 
that  if  a  man  contracts  marriage  witli  the 
intent  not  to  assume  the  marriage  relation 
with  his  wife  it  is  such  a  fraud  as  will  war- 
rant an  annulment  of  the  marriage.  See 
the  note  to  Johnson  y.  Johnson,  Ann.  Cas. 
1915A  828.  In  the  re^rted  case  the  same 
rale  is  laid  down  with  respect  to  a  case  where 
a  woman  contracts  marriage  with  the  inten- 
tion of  refusing  from  the  outset  to  permit 
marital  intercourse  by  the  husband.  A  like 
holding  was  made  in  the  only  other  case' 
passing  on  similar  facts.  Anders  v.  Anders, 
224  Mass.  438,  113  N.  £.  203,  L.R.A.19I6E 
1273,  wherein  the  court,  referring  to  a  previ- 
ous holding  that  refusal  of  marital  inter- 
course was  not  ground  for  annulment,  said: 
"Interpreting  the  terms  of  that  opinion  in 
the  light  of  the  libellant's  brief  in  that  case 
it  is  pretty  plain  that  in  deciding  Gowles  v. 
Cowles  thin  court  did  not  have  in  mind  the 
case  of  a  wonuin  going  through  the  marriage 
ceremony  with  a  preconceived  intention  never 
to  allow  marital  intercourse.  But  however 
that  may -be,  the  facia  in  the  case  at  bar  go 
far  beyond  those  in  Cowles  ▼.  Gowles.  In  the 
case  at  bar  the  libelee  went  through  the 
marriage  ceremony  with  an  intention  never 
to  perform  any  one  of  the  duties  of  a  wife. 
She  went  through  the  ceremony  solely  to 
secure  a  right  to  bear  the  name  of  a  married 
woman  and  in  that  way  to  hide  the  shame 
of  having  had  an  illegiUmate  child,  intend- 
ing to  leave  her  husband  at  the  church  door 
tad  not  see  him  again.  '  That  plan  she  carried 
into  effect.  It  is  settled  that  a  contract  for 
the  sale  of  goods  is  induced  by  fraud  and 
for  that  reason  voidable  where  the  purchaser 
had  an  intention  when  t^e  contract  was  made 
not  to  perform  his  promise  to  pay  for  them. 
If  an  intention  not  to  perform  his  promise 
renders  a  contract  for  purchase  of  property 
voidable,  a  fortiori  the  same  result  must 
follow  in  case  of  a  contract  to  enter  into  'the 
holy  estate  of  matrimony.' " 

In  BeVries  ▼.  DeVries,  195  111.  App.  4,  it 
appeared  that  the  parties  to  a  marriage 
agreed  that  "there  should  be  no  consummation 
of  the  marriage  relation  by  cohabitation." 
Ib  holding  that  there  was  no  ground  fo>* 
ananlment  the  court  said:  "Here  the  two 
essential   to  ike  marriage   existed — 
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capacity  and  consent.  Neither  of  the  par- 
ties was  under  any  disability  that  would 
vitiate  the  contract,  and  both  knew  what 
they  were  doing  and  intended  what  they  did. 
The  collateral  stipulation  before  the  cere- 
mony, that  they  would  not  cohabit  together, 
was  null  and  either  party  had  a  right  to  re- 
pudiate it  after  the  ceremony."  See  to  the 
same  effect  Franklin  v.  Franklin,  164  Mass. 
516,  28  N.  £.  681,  26  Am.  St.  Rep.  266,  13 
L.RJk.  843;  Hills  v.  State,  61  Neb.  589,  85 
N.   W.  836,   57  L.R.A.   155. 


v. 


Mississippi    Supreme    Court,    Division 
March  20,  1916. 

Ill  Miss.  16;  71  So.  166. 


Witnesses  —  Hnsbaad  and  Wife  —  Ef- 
fect of  Divorce* 

A  divorced  husband  cannot  testify  against 
his  wife  as  to  a  confidential  communication 
between  him  and  his  wife. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  husband  pledged  stock  certificates 
belonging  to  his  wife  and  purporting  to  have 
been  indorsed  by  her,  and  was  subsequently 
divorced  from  her,  he  was  a  competent  wit- 
ness against  her  as  to  the  indorsement  of  the 
certificates,  since,  if  she  indorsed  them  to  en- 
able him  to  borrow  money  upon  them,  she 
could  not  have  deemed  the  transaction  con- 
fidential, and  a  husband  or  wife  may  testify 
against  the  other  after  divorce  if  the  testimo- 
ny does  not  relate  to  privileged  eommuitica- 
tions. 

[See  note  at  end  ol  this  ease.] 


Code  1906,  §  1916,  providing  that  husband 
and  wife  may  be  introduced  by  each  other  as 
witnesses  in  all  cases  and  shall  be  competent 
witnesses  in  their  own  behalf  as  against  each 
other  in  all  controversies  between  them,  leaves 
the  common-law  rule  as  to  the  competency  of 
husband  and  wife  applicable  to  the  question 
of  a  divorced  husband's  competency  to  tes- 
tify against  his  wife  in  a  suit  in  which  there 
is  no  controversy  between  the  husband  and 
wife. 

[See  note  at  end  of  this  case.] 

Appeal  from  Ghaneeiy  Court^  ]iCadison 
county:  JoifSB,  CSianceUor. 

Action  by  Leontine  Hesdorffer,  plaintiff, 
against  Effie  Greener  Hiller,  defendant.  Judg- 
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inent  for  defendant.     Plaintiff  appeals.     The 
facts  are  stated  in  the  opinion.    Reversed. 

Mayea  &  Mayes  for  appellant. 
H.  B.  Greaves  for  appellee. 

[17]  Cook,  P.  J. — This  suit  was  begun  in 
the  chancery  court  of  Madison  county  to 
settle  the  question  of  ownership  of  five  shares 
of  capital  stock  of  the  Illinois  Central  Rail- 
road Company.  Mrs.  Kfiie  G.  Hiller  obtained 
title  to  the  stock  by  gift  from  her  husband. 
The  stock  was  hypothecated  to  secure  a  loan 
made  to  D.  M.  Hiller,  the  husband  of  Etfie 
G.  Hiller.  Mr.  Hiller  failed  to  pay  the  loan, 
and,  at  his  request,  the  promissory  note 
evidencing  the  loan,  together  with  the  rail- 
road stock,  was  sold,  appellant  Leontine 
Hesdorffer  becoming  the  purchaser  thereof. 
The  hypothecated  stock,  when  it  came  into 
the  possession  of  the  bank,  was  indorsed  in 
blank.  Mrs.  Hiller,  the  owner,  denied  that 
she  indorsed  the  stock,  or  authorized  anyone 
to  write  her  name  thereon.  The  chancellor, 
after  hearing  the  evidence,  awarded  the  stock 
to  Mrs.  Hiller. 

[18]  On  the  trial  below,  the  appellant 
offered  in  evidence  the  deposition  of  Mr. 
Hiller,  in  which  he  testified  that  appellee, 
Iiis  wife,  indorsed  the  certificate  in  his  pres- 
ence and  delivered  it  to  him  to  be  sold  or 
pledged.  This  deposition  was  suppressed  on 
the  ground  that  husband  and  wife  are  in- 
competent witnesses  against  each  other;  and 
this  ruling  of  the  chancellor  is  assigned  as 
error.  The  point  is  made  here  that  Mr.  Hill- 
er, subsequent  to  the  time  he  says  Mrs.  Hiller 
indorsed  the  note,  and  before  iiis  deposition 
was  given,  had  been  divorced  from  his  wife, 
and  therefore,  he  was  not  incompetent  to 
testify.  The  contention  is  made  that  the 
divorce  removed  his  disability  as  a  witness 
and  the  chancellor  erred  in  refusing  to  con- 
sider his  deposition.  Counsel  have  not  cited 
any  decision  of  this  court  wherein  the  pre- 
cise point  presented  by  this  record  was  in 
issue,  and  we  assume  that  none  exists.  The 
cases  cited  by  appellee  are  not  in  point.  Our 
statute  does  not  seem  to  touch  the  facts  of 
this  case,  and  we  must  go  to  the  rules  of  the 
common  law  for  a  solution  of  the  question. 

There  can  be  no  question  that  the  chancel- 
lor was  right  in  suppressing  the  deposition 
of  Mr.  Hiller  if  his  deposition  discloses  a 
confidential  communication  between  himself 
and  his  wife.  The  court  is  irrevocably  com- 
mitted to  the  ironclad  inflexible  rule  that  a 
husband  or  wife  will  not  be  permitted  to 
detail  in  court  the  confidences  of  the  marital 
relation.  What  are  the  facts,  if  Mr.  Hiller 
is  to  be  believed?  Mr.  Hiller  purchased  five 
shares  of  the  Illinois  Central  Railroad  Com- 
pany's capital  stock  and  presented  same  to 
his  wife.     According  to  Mr.  Hiller's  story. 


Mrs.  Hiller  authorized  him  to  use  this  stock 
as  collateral  for  loans  to  be  obtained  by  him, 
and  in  order  to  pass  title  to  same  she  in- 
dorsed   the   certificates    in    her    own    hand. 
After  this  transaction,  and  after  the  courts 
had  severed  the  bonds  of  matrimony  between 
him  and  his  wife,  will  the  courts  permit  him 
to  tell  about  this  transaction  between  him- 
self and  his  wife,  over  tlie  objections  of  his 
divorced  wife?    If  to  relate  this  story  it  can 
be  said   that   [19]   the  witness  will  be   dis- 
closing the  confidences  of  husband  and  wife, 
we  think  the  answer  will  be  in  the  negative. 
On  the  other  hand,  if  the  witness  is  merely 
relating    an    ordinary   business    transaction, 
which  the  wife  could  have  made   with  any 
other  person,  and  which  cannot  be  reasonably 
termed  confidential,  the  answer  must  be  the 
reverse.     This  transaction   was  to  be  acted 
on,  and  third  parties  were  to  be  induced  to 
part  with  their  money  upon  the  faith  of  it. 
If  Mr.  Hiller  is  telling  the  truth,  Mrs.  Hiller 
^  has  set  a  trap  for  the  money  changers,  and 
the  trap  has  been  sprung.    Necessarily,,  when 
stocks  are  offered  as  collateral  for  a  loan,  the 
ownership  of  the  stock  is  a  matter  to  be  in- 
quired about  by  the  person  making  the  loan. 
The  certificate  in  this  case  was  filled  out  in 
the   name  of   Mrs.   Hiller;    the   transfer    ot 
same  purports  to  have  been  made  by  her; 
and   her    signature    purports    to    have    been 
written   by   her.     Can   it  be   said  that   Mr. 
Hiller   would   be   betraying   the   confidential 
communications  of  his  wife  if  he  informed  the 
bank    that   the    signature    of   his   wife   was 
written  in  his  presence?     We  think  not.     It 
does  not  seem  reasonable  that  if  Mrs.  Hiller 
signed  this  certificate  in  the  presence  of  her 
husband,  for  the  purpose  of  enabling  him  to 
borrow  money  by  using  it  as  security  for  the 
loan,  she  considered,  or  could  reasonably  con- 
sider, the  transaction   as  a  confidential   ar- 
rangement not  to  be  mentioned  by  her  hus- 
band.   If,  in  fact,  Mrs.  Hiller  did  indorse  the 
certificate,   she   is  attempting   to   perpetrate 
a  fraud  under  the  cover  of  martial  confidences. 
She  knew,  or  should  have  known,  that  Mr. 
Hiller  would  put  up  this  stock  and  get  money 
on   her   indorsement.     She  knew,   or  should 
have  known,  that  Mr.  Hiller  would  tell  the 
banks  just  what  he  told  the  court  in  his  de 
position.     In  the  very  nature  of  things,  she 
could  not  have  deemed  the  transaction  con- 
fidential. 

Now  the  marriage  contract  has  been  dis- 
solved and  Mr.  Hiller  has  no  interest  in  this 
transaction,  and  he  is  competent  to  testify 
if  his  testimony  does  not  relate  to  privileged 
matters. 

[20]  "The  incompetency  of  one  to  testify 
against  the  other,  while  often  treated  in  the 
same  way  as  the  incompetency  of  one  to  tes- 
tify for  the  other,  is  based  on  the  policy  or 
sentiment    that    to    permit    such    testimony 
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would  disturb  the  harmony  of  the  marriage 
relatkn,  rather  than  upon  the  idea  of  interest 
in  the  event  of  the  suit,  and  there  are  excep- 
tiona  that  do  not  exist  when  one  is  testify- 
ing for  the  other.  Both  of  these  cases  should 
be  distinguished  from  mere  privileged  com- 
mimications.  As  to  the  latter  it  usuall^ 
makes  no  difference  whether  the  husband  or 
Trife  is  a  party  or  not,  and  the  privilege  may 
be  waived,  but  death  or  divorce  does  not  de* 
stroy  the  privilege."  £lliott  <m  Evidence, 
voL  2,  sec.  732. 

This  reasoning  of  the  learned  text  writer 
points  out  the  true  rule  of  the  common  law. 
The  husband  or  wife  may  testify  against  the 
other  after  divorce,  if  the  testimony  does  not 
reUte  to  privileged  communications.  Neither 
could  testify  for  the  other  because  of  the 
identity  of  interest. 

Mr.  Wigmore,  writing  on  this  subject  says: 

"Nor  is  it  material  that  the  testimony  re- 
lates to  matters  which  occurred  during  the 
marriage.  The  few  rulings  taking  the  con- 
trary view  are  misled  by  the  analogy  of  a 
different  privilege,  namely,  that  which  pro- 
hibitB  the  disclosure  of  marital  confidential 
communications." 

This  is  the  crux  of  the  whole  matter :  Does 
Mr.  Hlller's  testimony  disclose  "confidential 
communications?"  If  not,  he  is  a  competent 
witness  against  his  wife,  all  identity  of  in- 
terest having  been  destroyed  by  the  divorce 
decree.  This  court  had  in  mind  the  distinc- 
tion made  here  when  it  decided  the  case  of 
Whitehead  v.  Kirk,  104  Miss.  776,  Ann.  Gas. 
1916A  1051,  61  So.  738^  62  So.  432,  51  L.R,A. 
(N.S.)  187.  We  used  this  language  in  that 
case:  "Of  course  many  things  are  said  and 
done  by  husband  or  wife,  which  on  their  face 
bear  no  semblance  of  confidence." 

Section  1916,  Code  1906,  leaves  the  common- 
law  rule  applicable  to  the  facts  of  this  case 
as  it  originally  existed.  Tlie  statute  re- 
moves the  disability  of  the  husband  [21]  or 
wife  on  account  of  their  identity  of  interest, 
and  permits  either  to  certify  against  each 
other  "in  all  controversies  between  them." 
For  the  purposes  of  this  decision,  we  will 
aiisume  that  the  statute  has  nothing  to  do 
with  the  present  case,  there  being  no  contro- 
versy between  husband  and  wife.  So,  at 
laat,  the  common-law  rule  will  control.  -We 
find  that  the  testimony  of  Mr.  Hi  Her  does 
not  disclose  a  confidential  communication  be- 
tween himself  and  his  wife.  This  being  true 
the  divorce  decree  removes  all  incompetency 
of  the  witness  to  testify.  The  husband  and 
wife  are  no  longer  one.  The  chancellor  erred 
in  suppressing  the  deposition  of  Mr.  Killer, 
and  the  judgment  of  the  court  below  is  re- 
versed and  the  cause  is  remanded* 

Reversed   and   remanded. 


HOTE. 


193 


Effect    of    Divorce    on    Competenej    of 
Hnaband  or  Wife  as  Wit&eas* 

Introductory,  193. 
Criminal  Action,  193, 
Civil  Action,    194. 


Introductory^ 

This  note  is  confined  to  a  consideration  of 
the  recent  authorities  discussing  the  effect  of 
a  divorce  on  the  competency  of  a  husband 
or  wife  as  a  witness  for  or  against  each 
other.  The  earlier  cases  are  collated  in  the 
note  to  People  v.  Loper,  Ann.  Cas.  1912B 
1193.  As  to  the  effect  of  the  death  of  one 
spouse  on  the  competency  of  the  other  as 
a  witness,  see  the  note  to  Mahlstedt  v.  Jdeal 
Lighting  Co.  Ann.  Cas.  1917D  209. 

Criminal  Action, 


Whife  so  much  of  a  statute  as  makes  hus- 
band and  wife  incompetent  to  testify  against 
each  other  in  a  criminal  case  is  applicable 
only  while  the  marriage  relation  exists  and 
does  not  render  incompetent  the  testimony 
of  a  divorced  spouse,  a  provision  as  to 
testimony  with  respect  to  confidential  com- 
munications is  not  thus  limited  and  divorce 
does  not  destroy  the  privilege.  Vickers  v. 
State,  69  Tex.  Crim.  628,  154  S.  W.  678.  In 
that  case,  a  prosecution  for  incest,  it  was 
said  in  the  opinion  on  a  rehearing  with  ref- 
erence to  testimony  against  the  accused  by 
his  divorced  wife:  "Article  795,  Revised 
Code  Criminal  Procedure  reads:  *The  hus- 
bond  and  wife  may,  in  all  criminal  actions, 
be  witnesses  for  each  other;  but  they  shall, 
in  no  case,  testify  against  each  other,  ex- 
cept in  a  criminal  prosecution  for  an  offense 
committed  by  one  against  the  other.'  This 
court  has  strictly  construed  this  statute,  and 
held  that  while  the  marriage  relation  con< 
tinues  to  exist  the  state  cannot  call  the 
wife  as  a  witness  in  any  case,  except  where 
he  is  being  prosecuted  for  an  offense  against 
her,  and  in  the  case  of  Compton  v.  State,  13 
Tex.  Crim.  271,  Judge  White  in  a  well  con- 
sidered opinion,  held  that  under  this  provi- 
sion of  the  Code  the  wife  was  not  a  compe- 
tent witness  in  the  prosecution  for  incest 
against  her  husband,  and  this  opinion  has 
been  adhei*ed  to  by  this  court  since  its  ren- 
dition. In  that  case  the  wife  had  not  been 
divorced,  and  counsel  may  well  contend  that 
it  does  not  apply,  as  Mrs.  Vickers  had  been 
divorced  at  the  time  she  was  offered  as  a 
witness  in  this  case,  and  this  brings  her 
under  the  law  as  announced  in  Article  794, 
Bevised  Code  Criminal  Procedure,  which 
reads:     "Neither  husband  nor  wife  shall,  in 
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any  case,  testify  to  communications  made  by 
one  to  the  other,  while  married;  nor  shall 
they,  after  the  marriage  relation  ceases,  be 
made  witnesses  as  to  any  such  communica- 
tion made  while  the  marriage  relation  sub- 
sisted, except  in  a  case  where  one  or  the 
other  is  prosecuted  for  an  offense,  and  a 
declaration  or  communication  made  by  the 
wife  to  the  husband,  or  by  the  husband  to 
the  wife,  goes  to  extenuate  or  justify  an 
offense  for  which  either  is  on  trial.'  In  con- 
struing this  article  of  the  code  in  the  Cole 
case  and  Richards  case,  supra,  this  court 
seems  to  have  held  that  after  the  marriage 
relation  has  ceased  to  exist  it  is  the  *con- 
Udential  communications'  which  are  inhibited 
by  the  statute,  and  that  the  wife,  after  di- 
vorce, may  testify  to  anything  that  occurred 
while  the  marriage  relation  existed,  not  of 
a  confidential  nature,  it  being  specially  so 
decided  by  presiding  Judge  Davidson  in 
the  Richards  case,  hereinbefore  referred  to, 
and  which  opinion  we  have  recently  followed 
and  adhered  to.  .  .  .  In  the  original 
opinion  we  may  have  stated  the  law  too 
broadly  to  make  it  clear  that  we  did  not 
intend  to  overrule  nor  limit  in  any  degree 
the  rule  announced  in  the  Richards  and  Cole 
cases,  and  authorities  therein  cited.  If  the 
language  in  the  original  opinion  can  be  so 
construed,  it  is  withdrawn.  However,  we 
are  still  of  the  opinion  that  all  this  testi- 
mony was  not  admissible,  and  in  so  holding 
we  do  not  think  it  in  anywise  conflicts  with 
those  cases.  Appellant  was  being  prosecuted 
for  having  had  carnal  intercourse  with  his 
stepdaughter  in  January,  1911,  and  we  do 
not  think  it  was  permissible  to  show  by  the 
wife  that  she  at  that  time  was  pregnant. 
What  was  or  could  be  the  purpose  in  elicit- 
ing this  testimony!  Only  to  show  that  ap- 
pellant's wife  was  in  such  condition  he  could 
not  and  probably  would  not  have  sexual 
intercourse  with  her  at  this  time  and  there- 
fore would  the  more  likely  be  guilty  of  hav- 
ing sexual  intercourse  with  some  other 
woman — his  stepdaughter.  This,  we  think, 
is  permitting  the  state  to  invade  too  far 
the  privacy  of  the  marriage  relation  existing 
between  the  husband  and  wife — ^to  prove 
such  facts  by  either  as  evidence  against  the 
other." 

The  inadmissibility  of  testimony  by  the 
divorced  wife  of  the  defendant  in  a  criminal 
case  was  recognized  and  the  limits  of  the 
rule  of  exclusion  were  stated  in  State  v. 
Snyder,  84  Wash.  486,  147  Pac.  38,  wherein 
the  court  said:  "The  principal  question  in 
the  case  is  whether  a  divorced  wife  can 
testify  against  her  former  husband  as  to 
facts  or  acts  occurring  during  the  marriage 
relation.  The  statute,  Rem.  &  Bal.  Code, 
§  1214  (P.  C.  81,  §  1033),  after  providing 
that  the  husband  shall  not  be  examined  for 


or  against  his  wife  as  a  witness  without  the 
consent  of  the  wife,  nor  the  wife  for  or 
against  the  husband  without  the  consent 
of  the  husband,  continues:  'Nor  shall  either, 
during  marriage  or  afterwards,  without  the 
consent  of  the  other,  be  examined  as  to  any 
communication  made  by  one  to  the  other 
during  marriage.'  Under  this  statute  the 
divorced  wife  was  a  competent  witness 
against  the  appellant,  except  as  to  coipmu- 
nications  made  by  one  to  the  other  during 
the  marriage.  State  v.  Nelson,  39  Wash. 
221,  81  Pac.  721.  'Any  communicati(Mi,'  as 
mentioned  in  the  statute,  means  confidential 
communications,  or  such  as  are  induced  by 
the  marriage  relation.  Sackman  v.  Thomas, 
24  Wash.  660,  64  Pac.  819;  In  re  Van  Al- 
stine,  26  Utah  193,  72  Pac.  942;  4  Wigmore, 
Evidence,  p.  3263.  The  acts  and  facts  testi- 
fied to  by  the  former  wife  were  in  no  sense 
confidential  conmiunications,  or  such  as  were 
induced  by  the  marriage  relation.  One  fact 
to  which  she  testified  was,  that  on  a  certain 
occasion  she  found  her  then  husband  in  the 
act  of  sexual  intercourse  with  her  daughter, 
the  complaining  witness." 

Civil  Action* 

After  a  divorce  one  spouse  is  a  competent 
witness  against  the  other  in  a  civil  action 
except  with  respect  to  confidential  conununi- 
cations  made  during  the  marital  cohabita- 
tion. Hostetter  v.  Green,  159  Ky.  611,  167 
S.  W.  919;  Willey  v.  Howell,  168  Ky.  466, 
182  S.  W.  619;  Hendrickson  v.  Harry 
(Mich.)  166  N.  W.  1023;  Adkins  v.  Wright, 
37  Okla.  771,  131  Pac.  686.  See  also  Ehr- 
hart  V.  Bear,  51  Pa.  Super.  Ct.  39.  And 
see  the  reported  case.  In  Adkins  v.  Wright, 
supra,  it  was  said:  "The  statutes  (section 
5842,  Comp.  Laws  1909)  as  well  as  the 
common  law  interposed  its  barrier  to  her 
giving  testimony  which  would  fall  under 
the  head  of  privileged  communications-  be- 
tween husband  and  wife,  but  neither  the 
statute  nor  the  common  law  prevents  one 
spouse,  after  the  marriage  relation  has  been 
terminated,  from  being  called  as  a  witness 
in  a  case  in  which  the  other  is  a  party  to 
testify  to  independent  facts  within  the  t 
knowledge  of  the  witness,  and  not  coming 
within  the  privilege. 

So  in  Willey  v.  Howell,  supra,  an  action 
by  a  husband  against  the  father  of  his 
divorced  wife  for  alienation  of  affections, 
the  court  said:  "Under  Section  606  of  the 
Civil  Code  neither  the  husband  nor  the  wife 
may  testify  conceraing  any  communication 
between  them  during  marriage,  even  after 
the  relationship  is  terminated.  This  court, 
in  Com,  v.  Sapp,  90  Ky.  580,  and  other  cases, 
has  held  that  the  word  'communication'  in 
this  section  should  not  be  confined  to  state- 
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menta  between  husband  and  wife,  but  should 
be  construed  to  embrace  all  knowledge  upon 
the  part  of  one  or  the  other  obtained  by  rea- 
son of  the  marriage  relation,  and  whidb  but 
for  the  confidence  growing  out  of  it  would 
Qot  have  been  known  to  the  party,  and  to 
that  construction  Ave  adhere.  Nevertheless, 
the  witness  ^should  have  been  permitted  to 
tell  whether  or  not  she  told  her  father  of 
Appellee's  treatment  of  her,  and  if  so,  when 
snd  what  she  told  him.  The  fact  that  she 
imparted  this  information  to  her  father  and 
what  she  told  him  are  not  within  the  pro- 
hibition of  the  above  section  as  construed, 
and  it  was  highly  prejudicial  to  appellant  to 
deny  him  this  evidence,  as  the  very  gist  of 
the  action  against  him  was  whether  or  not 
he  acted  reasonably  and  in  good  faith  in 
what  he  said  and  did  thereafter." 

The  rule  that  a  divorce  makes  one  spouse 
a  competent  witness  against  the  other  ap- 
plies only  where  the  divorce  terminates  the 
marital  relation.  Therefore  where  the  stat- 
ute provides  that  a  divorce  shall  not  affect 
the  status  of  the  parties  until  the  expira- 
tion of  a  year  from  its  date,  a  wife  is  not, 
within  a  year  after  the  granting  of  a  divorce, 
a  competent  witness  against  her  husband. 
Hiller  v.  Johnson,  162  Wis.  19,  164  N.  W. 
845. 

A  divorced  wife  is  a  competent  witness 
for  her  former  husband  in  a  civil  action. 
Merritt  v.  Cravens,  168  Ky.  155,  181  S.  W. 
970,  L.R.A.1917F  935;  Scheffler  v.  Robinson, 
159  Mo.  App.  627,  141  S.  W.  486.  In  the 
case  last  cited,  an  action  for  criminal  con- 
versation, the  court  said :  ''At  the  trial 
plaintiff  offered  proof  of  a  divorce  granted 
him  from  his  wife  by  the  circuit  court  of 
Ray  county  on  February  21,  1910,  and  then 
introduced  his  divorced  wife  as  a  witness. 
The  defendant  objected  that  she  was  incom- 
petent to  prove  any  fact  which  occurred  while 
iihe  was  the  wife  of  plaintiff,  but  the  objec- 
tion waa  overruled  and  the  court  held  'she 
can  tell  nothing  that  she  acquired  by  rea- 
son of  her  married  life,  but  any  knowledge 
she  gained  by  outside  observation  she  is 
competent.'  The  true  reason  for  the  rule 
that  husband  and  wife  are  incompetent  to 
testify  for  or  against  each  other  ia  the  soli- 
citude of  the  law  that  the  utmost  confidence 
may  be  maintained  between  spouses  and  that 
neither  should  have  ground  to  apprehend 
that  anything  might  occur  to  break  the  seal 
of  such  confidence.  But  where  the  reason 
fails,  the  rule  itself  does  not  obtain  and  we 
think  a  case  of  this  nature  is  beyond  the 
scope  of  the  rule.  The  marriage  relation 
had  been  dissolved  by  divorce,  the  wife  was 
called  by  the  husband  as  a  witness,  she  vol- 
untarily appeared  and  made  no  claim  of 
privilege  and  she  had  no  interest  to  speak  in 
his  favor.     We  fail  to  perceive  any  ground 


on  which  may  be  founded  the  claim  that  to 
receive  the  testimony  in  question  might  tend 
to  breed  distrust  betwen  husband  and  wife 
by  invading  the  proper  secrecy  of  the  mari- 
tal relation.  The  rule  for  application  in 
criminal  conversation  cases  thus  is  stated 
in  Dickerman  v.  Graves,  6  Cush.  (Mass.)  1, 
c.  309.  Mr.  Phillips,  in  his  treatise  on 
Evidoice  (1  Phil.  £v.  83;  lb.  3d  Am.  ed. 
76),  thus  states  the  reason  of  the  rule: 
"This,  as  Lord  SUenborough  has  said,  is 
on  the  ground,  that  tlie  confidence,  which 
subsisted  between  them  at  the  time,  shall 
not  be  violated  in  consequence  of  any  future 
separation.  Thus  one  great  source  of  dis- 
trust is  removed,  by  making  the  confidence, 
which  once  subsists,  ever  afterwards  invio- 
lable in  'courts  of  law."  The  general  rule 
that  the  husband  and  wife  are  not  compet- 
ent to  testify  against  each  other,  as  to  what 
occurred  during  the  marriage  relation,  even 
after  the  marriage  contract  is  dissolved,  is 
no  doubt  a  wise  and  salutary  rule.  The  ob- 
ject of  the  law  is,  that  the  most  entire 
confidence  may  exist  between  those  sus- 
taining the  relation  of  husband  and  wife, 
and  that  there  may  be  no  apprehension  tliat 
such  confidence  can  ever  at  any  time,  or 
in  any  event,  be  violated,  so  far  at  least 
as  regards  any  testimony  or  disclosure  in 
a  court  of  law.  'But  the  case  now  under 
consideration  comes  neither  within  the  rule 
nor  the  principle  of  the  rule.  The  wife 
was  not  called  here  to  testify  against  the 
husband,  but  on  the  contrary  she  was  called 
to  testify  and  did  testify,  in  his  favor, 
and  on  his  behalf.  She  herself  made  no  ob- 
jection, but  testified  freely  and  voluntarily. 
There  was  and  would  be  no  violation  of  any 
confidence  reposed  in  her  by  the  husband, 
for  he  himself  called  her  to  testify,  and  she 
testified  wholly  at  his  request,  and  by  his 
procurement.  There  is  nothing,  therefore, 
in  the  rule  of  law  on  this  subject,  which 
would  warrant  the  exclusion  of  the  testi- 
mony of  this  witness  in  the  present  case.' " 
In  Ehrhart  v.  Bear,  51  Pa.  Super.  Ct.  39, 
the  court  construed  a  statute  which,  in 
making  husband  and  wife  incompetent  to 
testify  as  to  confidential  communications, 
made  an  exception  to  the  effect  that  a  wife 
should  be  competent  so  to  testify  to  rebut 
an  attack  on  her  character  or  conduct.  It 
was  held  that  though  a  divorced  wife  had 
testified  under  that  statute  the  husband 
was  not  competent  to  testify  in  rebuttal  of 
her  testimony.  The  court  said:  "Doubtless, 
the  legislature  considered  that  there  were  good 
reasons  for  permitting  the  wife  to  defend  her 
character  and  conduct,  and  not  sufilcient 
reason  for  changing  the  common-law  rule 
as  to  the  husband.  At  any 'rate,  it  was  a 
legislative  question,  and  it  is  not  our  prov- 
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ince,  under  the  guise  of  construction,  to  ex- 
tend  the  statute  beyond  its  plain  wotds  and 
intent.  Hence,  we  conclude  that  the  plain- 
tiff, in  such  an  action  as  this,  is  not  com- 
petent to  divulge,  by  his  testimony  in  re- 
buttal, matters  of  a  confidential  nature,  even 
though  his  divorced  wife  has  testified  in 
behalf  of  the  defendant  to  the  same  matters." 


STATE  OF  MARTIJkND 

V. 

SHAPIRO. 

Maryland  Court  of  Appeals — June  27,  1917. 
181  Md.  leS;  101  Atl.  703. 


Junk  Dealers  —  lieensins  —  Validity. 

Laws  1916,  b.  704,  §  172,  requiring  junk 
dealers  to  take  out  an  annual  license,  is  not 
in  violation  of  bill  of  rights,  art.  15,  pro- 
viding that  every  person  ought  to  contribute 
his  proportion  of  public  taxes  according  to 
his  actual  worth' in  property;  it  being  a  tax 
upon  an  occupation. 

[See  note  at  end  of  this  case.] 
Same. 

The  legislature  has  the  right  to  make  sepa- 
rate and  different  provisions  for  distinct 
classes  and  areas  in  the  enactment  of  its  li- 
cense laws,  and  the  exercise  of  such  power 
does  not  conflict  with  the  constitutional  rights 
to  the  equal  protection  of 'the  laws,  or  to  due 
process  of  law,  if  the  regulations  operate 
equally,  and  the  limitations  are  not  clearly 
unreasonable. 

[See  note  at  end  of  this  case.] 
Same. 

Laws  1916,  c.  704,  §  172,  basing  license 
fees  for  the  privilege  of  dealing  in  junk  upon 
population  of  the  city  or  county  where  con- 
ducted, is  based  upon  an  accepted  theory  of 
classification,  and  will  be  presumed  to  be  rea- 
sonable, in  tlie  absence  of  conclusive  proof  to 
the  contrary. 

[See  note  at  end  of  this  case.] 

Same. 

Laws  1916,  c.  704,  §  172,  is  a  revenue  meas- 
ure not  purporting  to  have  any  relation  to  the 
police  power:  and  where  there  is  no  evidence 
that  fees  imposed  upon  junk  dealers  are  ex- 
cessive, they  will  be  presumed  to  be  fair  and 
reasonable. 

[See  note  at  end  of  this  case.] 

Same. 

Laws  1916,  c.  704,  §  172,  imposing  a  license 
tax  upon  junk  dealers,  is  not  void  for  uncer- 
tainty, although  the  term  ''junk  dealer"  is 
not  defined*  as  the  nature  of  the  business  is 
rommonly  known,  and  may  be  judicially  no- 
ticed; a  "jurk  dealer'*  being  a  person  engaged 
in  buying  and  selling  old  iron  or  other  metals, 


glass,  paper,  cordage,  or  other  waste  or  dis- 
carded material. 

[See  note  at  end  of  this  case.] 

Appeal  from  Criminal  Court  of  Baltimore 
city:  GoBVOt)  Judge. 

Criminal  action.  Jacob  S.  Shapiro  indicted 
for  dealing  in  junk  without  first  having  ob- 
tained license.  Judgment  for  defendant. 
State  appeals.'  The  facts  are  stated  in  the 
opinion.    Bevebsed. 

Albert  O.  Ritchie,  PKilip  B.  PerUnan,  Wm. 
F.  Broemng  and  Lindsay  C,  Bpenoer  for  ap- 
pellant. 

Henry  M.  Siegel  for  appellee, 

[170]  U&NEB,  J.— The  indictment  in  this 
case  charges  the  defendant  with  unlawfully 
dealing  in  junk  in  Baltimore  City  without 
first  taking  out  a  license  therefor  as  required 
by  law.  The  statute  alleged  to  be  violated 
is  the  Act  of  1916,  Chapter  704,  section  172, 
which,  under  the  caption,  "Junk  Dealers," 
provides  as  follows:  "Each  person,  firm  or 
corporation  dealing  in  junk  within  this  State 
shall  pay  for  the  privilege  of  conducting  such 
business  by  first  taking  out  an  annual  license 
therefor,  for  each  place  of  business  and  pay- 
ing the  following  license  fee,  namely:  In 
cities  or  counties  of  50,000  inhabitants  or 
over,  each,  per  annum,  $30.00;  in  cities  or 
counties  of  10,000  to  50,000  inhabitants  each, 
per  annum,  $20 ;  in  cities  or  counties  of  5,000 
to' 10,000  inhabitants  each,  per  annum,  $10; 
in  Baltimore  City,  $250."  By  a  later  sec- 
tion of  the  Act  a  fine  of  $100  is  directed  to 
be  imposed  for  the  failure  of  one  engaged  in 
the  business  to  procure  the  requisite  license. 

A  demurrer  to  the  indictment  disputes  the 
validity  of  the  statute  on  the  following 
grounds : 

1.  That  it  violates  the  14th  Amendment  of 
the  Federal  Constitution  by  attempting  an 
exercise  of  taxing  power  which  unjustly, 
arbitrarily  and  unreasonably  discriminates 
against  the  defendant  and  all  others  similarly 
engaged  in  business  in  Baltimore  City  and  in 
favor  of  other  persons  located  elsewhere  in 
the  State,  and  which  deprives  the  defendant 
and  others  in  like  situation  of  their  liberty, 
property  and  business  without  due  process  of 
law  and  denies  them  also  the  equal  protec- 
tion of  the  law. 

2.  That  the  Act  violates  the  Constitution 
of  Maryland  for  the  reasons  just  stated,  and 
also  because  the  license  required  [171]  to  be 
obtained  by  the  defendant  for  his  business  in 
Baltimore  City  is  an  arbitrary  and  unequal 
tax  imposed  contrary  to  the  15th  Article  of 
the  Bill  of  Rights,  and  is  not  a  lawful  ex- 
ercise of  the  police  power. 
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3.  That  the  license  fee  attempted  to  be 
levied  upon  the  defendant  is  an  abuse  of  tlie 
police  power  of  the  State  in  that  it  is  man- 
ifestly in  excess  of  any  legitimate  charge  for 
supervision  or  regulation  of  the  business  in 
which  the  defendant  is  engaged. 

4.  Ihat  there  is  no  definition  of  the  term 
"junk  dealer"  in  the  Act,  and  no  fixed  or 
certain  popular  meaning  of  the  term,  and 
henee  the  Act  is  void  for  uncertainty. 

The  appeal  is  by  the  State  and  is  from  a 
judgment  discharging  the  defendant  after  hia 
demurrer  to  the  indictment  had  been  sus- 
tained. 

The  license  fee  required  by  the  Act  of  1916 
to  be  paid  by  a  dealer  in  junk  ''for  the  privi- 
lege of  conducting  such  business''  is  a  tax 
imposed  upon  an  occupation.  It  is  not  a 
property  tax  to  which  the  equality  provision 
of  Article  15  of  the  Bill  of  Rights  applies. 
It  belongs  to  the  class  of  taxes  which  that 
Article  permits  to  be  ''laid  with  a  political 
view  for  the  good  government  and  benefit  of 
the  community."  Ruggles  v.  State,  120  Md. 
562,  87  Atl.  1080;  State  v.  Applegarth,  81 
Md.  300,  31  Atl.  961,  28  L.R.A.  812;  Rohr 
V.  OriBiy,  80  Md.  276,  30  Atl.  632. 

The  legislature  is  under  no  constitutional 
obligation,  either  Federal  or  State,  to  observe 
a  definite  rule  of  uniformity  in  the  enactment 
of  its  license  laws.  It  is  not  required  to  es- 
tablish the  same  license  system  and  regula- 
tions for  all  the  interests  and  political  di- 
visions over  which  its  authority  extends.  It 
has  the  right  to  make  separate  and  different 
provisions  for  distinct  classes  and  areas.  The 
exercise  of  such  power  does  not  conflict  with 
the  constitutional  right  to  the  equal  protec- 
tion of  the  laws,  or  to  due  process  of  law, 
if  the  prescribed  regulations  operate  equally 
and  uniformly  upon  the  class,  and  within  the 
area  affected,  and  their  limitations  are  not. 
clearly  unreasonable. 

[172]  These  principles  have  been  firmly  set- 
tled by  *  the  decisions.  Magoun  v.  Illinois 
Trust,  etc  Bank,  170  U.  S.  283,  18  S.  Ct 
J04,  42  U.  S.  (L.  ed.)  1037;  Budd  t.  New 
York,  143  U.  S.  517,  12  S.  Ct.  468,  36  U.  S. 
(L.  ed.)  247;  Barbier  v.  Connolly,  113  U.  S. 
27,  5  S.  Ct.  357,  28  U.  S.  (L.  ed.)  923;  Holden 
V.  Hardy,  169  U.  S.  395 ;  18  S.  Ct.  383,  42  U. 
S.  (L.  ed.)  792;  German  Alliance  Ins.  Co. 
r.  Hale,  219  U.  S.  307,  31  S.  Ct.  246,  55  U. 
S.  (L.  ed.)  229;  Bowman  v.  Lewis,  101  U. 
S.  22,  26  U.  S.  (L.  ed.)  989;  L'Hote  v.  New 
Orleans,  177  U.  S.  587,  20  S.  Ct.  788,  44  U. 
S.  (L.  ed.)  899;  Field  v.  Barber  Asphalt 
Pav.  Co.  194  U.  S.  618,  24  S.  Ct.  784,  48  U. 
S.  (L.  ed.)  1142;  Duncan  v.  Missouri,  152 
V.  S.  377,  14  S.  Ct.  570,  38  U.  8.  (L.  ed.) 
485;  American  Coal  Co.  v.  Allegany  County, 
128  Md.  564,  93  Atl.  143 ;  Mt.  Vernon-Wood- 
bury Cotton  Duck  Co.  v.  Frankfort  Marine 
Aec.  etc.  Ins.  Co.  Ill  Md.  661,  75  Atl.  105, 


134  Am.  St.  Rep.  636;  Clark  y.  Harford  Agri- 
cultural, etc.  Assoc.  118  Md.  608,  85  Atl.  503; 
Criswell  v.  State,  126  Md.  103,  94  Atl.  549; 
Sweeten  v.  State,  122  Md.'  634,  90  Atl. 
180;  State  v.  Broadbelt,  89  Md.  565,  43  Atl. 
771,  73  Am.  St.  Rep.  201,  45  L.R.A.  433; 
Ruggles  V.  State,  120  Md.  561,  87  Atl.  1080. 

The  statute  here  in  question  provides  dif- 
ferent rates  of  license  fees  for  the  privilege 
of  dealing  in  junk  according  to  the  popula- 
tion of  the  county  or  city  where  the  business 
is  being  conducted.  In  Baltimore  City,  in 
which  approximately  one-half  of  the  inhabi- 
tants of  the  State  reside,  the  rate  is  two 
hundred  and  fifty  dollars,  while  it  ranges 
from  ten  to  thirty  dollars  in  the  counties  and 
other  cities  with  their  much  smaller  popula- 
tions. There  is  nothing  in  the  terms  of  the 
Act,  or  in  the  record,  to  reflect  upon  the 
propriety  of  such  a  provision.  It  is  in  fact 
based  upon  an  accepted  theory  of  classifica- 
tion for  license  purposes.  Com.  v.  Danziger, 
176  Mass.  290,  57  N.  E.  461 ;  Douglas  v.  Peo- 
ple, 225  111.  536,  80  N.  E.  341,  116  Am.  St. 
Rep.  162,  8  L.R.A.(N.S.)  1116.  It  must  be 
presumed  to  be  reasonable  in  the  absence  of 
clear  and  conclusive  indications  to  the  con- 
trary. Bachtel  v.  Wilson,  204  U.  S.  36,  27 
S.  Ct.  243,  51  U.  S.  (L.  ed.)  357;  Holden  v. 
Hardy;  Mt.  Vernon-Woodbury  Cotton  Duck 
Co.  V.  Frankfort  Marine  Ace.  etc.  Ins.  Co.; 
Ruggles  V.  State,  supra.  Provision  might 
have  been  made  by  independent  local  laws  for 
the  licensing  of  junk  dealers,  in  one  or  more 
of  the  political  subdivisions  of  the  State. 
The  Courts  would  not  be  justified  in  declaring 
such  statutes  invalid  merely  because  they 
were  of  local  application  or  divergent  in  their 
terms.  If  this  were  a  proper  ground  upon 
which  to  defeat  an  Act  of  Assembly,  the  va- 
lidity of  much  important  local  legislation 
might  be  successfully  disputed.  As  this 
Court  had  occasion  to  say  in  Stevens  v. 
[173]  State,  89  Md.  674,  43  Atl.  929:  "It 
has  long  been  the  policy  of.  the  State  of  Mary- 
land to  enact  local  laws  affecting  only  certain 
counties,  or  to  exempt  particular  counties  or 
localities  from  the  operation  of  general  laws.'' 
This  policy  is  not  prohibited  by  any  provision 
of  the  Constitution  of  Maryland  or  of  the 
United  States.  The  fact,  therefore,  that  the 
statute  now  being  considered  does  not  affect 
alike  all  the  counties  and  cities  to  which  it 
applies  is  not  a  sufficient  reason  for  declaring 
it  invalid. 

The  contention  that  the  annual  fee  required 
to  be  paid  by  junk  dealers  in  Baltimore  City 
is  unreasonable  and  excessive  rests  largely  up- 
on the  theory  that  it  is  imposed  in  the  effort 
to  raise  revenue  under  the  guise  of  an  exer- 
tion of  the  police  power  of  the  State,  and 
that  the  amount  of  the  fee  is  far  beyond  the 
legitimate  costs  incident  to  the  regulation  of 
the  business.     It  is  also  urged  that  the  law 
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is  unfair  and  arbitrary  because  it  makes  no 
distinction  in  reference  to  the  volume  of  the 
business  conducted  bv  the  licensees.  The  li- 
cense  provision  under  inquiry  is  plainly  a 
revenue  measure.  It  is  enacted  and  codified 
under  the  head  of  ''Traders*  Licenses."  It 
does  not  purport  to  have  any  relation  to  the 
police  power,  although  in  determining  the 
amount  of  the  fees  to  be  paid  by  junk  dealers 
the  Legislature  may  properly  have  taken  into 
consideration  the  fact  that  the  business  is  an 
appropriate  object  of  police  supervision,  es- 
pecially in  a  large  city,  because  of  the  oppor- 
tunities it  often  affords  for  the  disposition 
of  stolen  property.  Duluth  v.  Bloom,  65 
Minn.  101,  56  N.*  KV.  580,  21  L.R.A.  089; 
People  v.  Rosenthal,  197  N.  Y.  394,  90  N.  E. 
091,  40  L.R.A.(N.S.)  31;  Chicago  v.  Lowen- 
thal,  242  111.  404,  90  N.  E.  287;  Grand  Rap- 
ids v.  Braudy,  105  Mich.  670,  64  N.  W.  29, 
55  Am.  St.  Rep.  472,  32  L.R.A.  116;  Marmet 
v.  State,  45  Ohio  St.  63,  12  N.  E.  463.  The 
Court  has  no  right  to  assume  that  these  par- 
ticular license  charges  specified  in  the  Act  be- 
fore us  are  unreasonable  exactions.  There  is 
no  evidence  in  the  record  upon  which  we  can 
base  such  a  conclusion.  Every  presumption 
is  to  be  made  in  support  of  the  theory  that 
tiie  General  Assembly  has  validly  and  proper- 
ly exercised  its  powers.  It  [174]  was  pos- 
sessed of  full  constitutional  authority  to  leg- 
islate upon  the  subject  of  occupation  taxes, 
and  its  action  reflects 'its  judgment  that  the 
fees  imposed  in  this  instance  are  fair  and 
reasonable.  Its  decision  of  that  questipn  will 
be  upheld  by  the  Courts  in  the  absence  of 
clear  and  convincing  proof  that  the  charges 
are  in  fact  exorbitant  and  oppressive.  Leaer 
V.  Wagner,  120  Md.  677,  87  Atl.  1040. 

The  cases  of  Vansant  v.  Harlem  Stage  Co. 
59  Md.  335,  and  State  v.  Rowe,  72  Md.  548, 
20  Atl.  179,  cited  by  the  appellee,  were  not 
concerned  with  the  validity  of  legislative  acts, 
but  with  questions  as  to  the  right  of  a  mu- 
nicipality to  raise  revenue  under  a  charter 
power  to  license  and  regulate.  This  distinc- 
tion was  noted  in  the  case  of  State  v^.  Apple- 
garth,  81  Md.  300,  31  Atl.  961,  28  L.RA. 
812. 

There  is  no  force  in  the  contention  that 
the  Act  is  void  as  to  the  requirement  of 
a  license  for  ''junk  dealers''  because  the  mean- 
ing of  that  term  is  left  indefinite  and  uncer- 
tain. The  business  of  dealing  in  junk  is  a 
distinct  and  recognized  branch  of  commercial 
enterprise.  Its  nature  and  incidents  are  com- 
monly known  and  may  be  judicially  noticed. 
A  junk  dealer  is  one  who  is  engaged  in  the 
business  of  buying  and  selling  junk,  which  is 
defined  to  be :  ''old  iron,  or  other  metal,  glass, 
paper,  cordage,  or  other  waste  or  discarded 
material,  which  may  be  treated  or  prepared 
so  as  to  be  used  again  in  some  form."  Web- 
ster's Xew  International  Dictionary;  Century 


Dictionary;  4  Words  &  Phrases,  3874;  Com. 
v.  Ringold,  182  Mass.  309,  65  N.  £.  374;  Du- 
luth V.  Bloom,  55  Minn.  97,  56  N.  W.  680, 
21  L.R.A.  689.  It  was  not  necessary  that  the 
provision  as  to  this  class  of  licenses  should 
have  more  specifically  defined  the  business  to 
which  it  is  intended  to  apply. 

None  of  the  objections  urged  by  the  appellee 
againBt  the  validity  of  the  license  law  under 
which  he  is  indicted  are  in  our  judgment  sus- 
tainable, and  we  must  accordingly  hold  that 
the  demurrer  should  have  been  overruled. 

Judgment  reversed  with  costs  and  new  trial 
awarded. 


NOTE. 

The  reported  case  holds  that  a  statute  reg- 
ulating '*junk  dealers"  eo  nomine,  without  a 
definition  of  the  occupation,  is  certain  and  en- 
forceable. It  also  holds  that  a  regulation  ap- 
plicable to  that  occupation  alone  is  valid  and 
based  on  a  permissible  legislative  classifica- 
tion. The  statutory  regulation  of  junk  deal- 
ers is  discussed  in  the  notes  to  Weadock  v. 
Judge,  16  Ann.  Cas.  720;  Rosenthal  v.  New 
York,  Ann.  Cas.  1914B  71;  and  Hager  v. 
Walker,  129  Am.  St.  Rep.  238,  279. 


BA.CHE  ET  AL. 

V. 

CEHTRAL  COAI.  AND  COKE  COM- 

PANT. 

Arkansas  Supreme  Court — February  12,  1917. 

i27  Ark.  397;  192  S.  W.  22S. 


Appeal  aad  Error  —  Preswmptloms  la 
Support  of  Vordlet  —  Faota  Fo«acl« 

Where  the  jury  were  instructed  that,  if 
plaintiff  failed  to  prevent  squeezing  in  the 
mine  in  question,  and  negligently  permitted 
water  to  accumulate  therein,  plaintiff  was  not 
entitled  to  the  possession  of  the  property  sued 
for  until  the  damages  occasioned  defendants 
were  paid,  and  the  jury  found  that  plaintiff 
was  entitled  to  the  possession  of  the  property, 
the  supreme  court  must  assume  on  appeal 
that  there  was  a  preliminary  finding  that 
plaintiff  had  not  broken  its  contract  by  fail- 
ing to  prevent  squeezing  in  the  mine,  etc 

Maoblaorf  ^  Deflnitioa  of  Tern* 

In  a  suit  in  replevin  by  the  successor  of  the 
lessee  of  a  coal  mine  to  recover  possession  of 
certain  property  belonging  to  tne  mine  and 
owned  by  the  lessee,  where  the  lease  provided 
that  at  expiration  the  lessee  might  remove 
all  machinery,  pit  cars,  mine  rails,  etc.,  pro- 
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vided  it  had  carried  out  the  terms  of  the 
contract,  the  question  whether  the  tipple  was 
a  part  of  the  mining  equipment,  and  remova- 
ble as  Buch  under  the  lease,  is  properly  sub- 
mitted to  the  jury;  ''machinery"  being  a  more 
comprehensive  word  than  "machine,**  and  in- 
cluding appurtenances  necessary  to  the  work- 
ing of  a  machine,  since,  under  the  mining  law, 
mining  machinery  and  apparatus  are  re- 
garded as  personalty  of  the  lessee  that  may 
be  removed  in  the  absence  of  express  stipu- 
Jition  to  the  contrary,  a  stipulation  not  con- 
tained in  the  lease. 
[See  note  at  end  of  this  case.] 

Fiztwres  — >  Stipulation  la  I«eaae  for 
BemoTal. 

Parties  to  a  lease  may  stipulate  what  ma- 
chinery and  fixtures  may  be  removed  by  the 
tenant,  and,  when  they  have  done  so,  such 
stipulations  are  controlling. 

Time  for  Removal. 

Where  the  leane  of  a  coal  mine  provided 
that  the  lessee  might  remove  machinery,  etc., 
at  expiration  of  the  lease,  if  it  had  carried 
out  the  terms  of  the  contract,  not  expressly 
stipulating  that  the  right  must  be  exercised 
before  expiration,  and  the  successor  of  the 
lessee  proceeds  expeditiously  to  remove  its 
proper^  four  days  before  a  ten-day  exten- 
:>ion  of  the  lease  expires,  as  soon  as  it  is 
advised  that  a  prospective  purchase  of  the 
property  by  the  lessor "  is  off,  its  right  to 
remove  its  property  does  not  terminate  in- 
•^tantly  upon  expiration  of  the  lease. 

Mines  and  Minerala  —  Minlns  I«eaae  — > 
Care  of  Property  by  Iiessee  —  Admis- 
tfbllity  of  ETidenoe. 

In  a  replevin  suit  by  the  successor  of  the 
lessee  of  mining  property,  where  the  question 
whether  plaintiff  was  responsible  for  damages 
to  the  mine  by  squeezing  and  the  accumula- 
tion of  water  is  one  of  the  important  ques- 
tions in  the  case,  testimony  as  to  conversa- 
tions between  plaintiff^s  mine  superintendent 
and  the  representative  of  a  defendant  rela- 
tive to  leaving  a  fireman  in  charge  of  the 
pump  to  keep  it  running,  and  as  Uy  similar 
conversatioDS  between  plaintiff's  mine  super- 
intendent and  a  party  who  executed  the 
court's  orderB  in  taking  possession  of  the  mine 
at  expiration  of  the  lease,  are  admissible. 

Appeal  from  Circuit  Court,  Sebastian 
county:  Ijttls,  Judge. 

Action  by  Central  Coal  and  Coke  Company, 
plaintiff,  against  Bache,  receiver,  et  al.,  de- 
fendants. Judgment  for  plaintiff.  Defendants 
appeaL    The  facts  are  stated  in  the  opinion. 

AFFnOfED. 

Jomec  B.  McDotwugh  for  appellant. 
0gle9lkif,  Cravens  d  Ogleshy  for  appellee. 

[3W1  SJcrrH,  J. — This  is  a  suit  in  replevin 
brought  by  the  Central  Coal  &  Coke  Company 
against  John  Shaleen,  and  other  defendants, 
w'ho  are  the  appellants  here.  The  suit  was 
brought  to  recover  possession  of  certain  prop- 


erty belonging  to  a  mine  which  was  owned  by 
the  Hartford  Coal  Company,  which  mine  was 
by  that  company  leased  to  the  plaintiff  Cen- 
tral Coal  &  Coke  Company,  hereinafter  re- 
ferred to  as  the  appellee.  The  Hartford 
Coal  Company,  a  corporation,  leased  cer- 
tain lands  to  E.  W.  Hoffman  for  coal 
mjning  purposes.  Hoffman  assigned  the  lease 
to  the  Hoffman  Coal  Company,  which  later 
failed,  and,  by  proper  conveyances,  ap- 
pellee became  the  owner  of  all  the  interest 
of  the  Hoffman  Coal  Company  in  said  lease. 
The  lease,  by  its  terms,  expired  on  November 
1,  1914,  but,  before  its  expiration,  the  Hart- 
ford Coal  Company  was  placed  in  the  hands 
of  a  receiver  by  the  order  of  the  United  States 
Court  for  the  Western  District  of  Arkansas. 
By  agreement  this  lease  was  extended  to  De- 
cember 10,  1914,  and  at  midnight  of  that  day 
one  John  Shaleen  took  possession  of  the  prop- 
erty for  the  receiver  and,  in  this  manner,  be- 
came a  party  to  the  litigation.  He  disclaimed 
any  other  interest. 

At  the  time  Shaleen  took  charge  of  the 
mine,  appellee  waa  engaged  in  removing  the 
property  which  forms  the  subject  matter  of 
this  litigation  from  the  premises.  Other  prop- 
erty was  removed  which  the  receiver  did  not 
claim,  but  the  answer  filed  by  the  receiver  sets 
out  a  complete  list  of  the  property  which  he 
claimed  as  belonging  to  the  Hartford  Coal 
Company  under  the  terms  of  the  lease,  and, 
although  this  list  is  a  lengthy  one,  it  does 
not  embrace  all  the  property  described  in  the 
order  of  delivery.  However,  no  disagreement 
[400]  has  arisen  as  to  the  description  of  the 
property  alleged  to  have  been  unlawfully  de- 
tained. Appellee  acquired  the  title '  of  the 
original  lessee  to  all  of  the  improvements  and 
equipment  in  and  ^  about  the  mine  by  a  con- 
veyance which  expressly  named  and  included 
the  tipple,  and  it  also  acquired  all  rights  of 
the  original  lessee,  subject  to  the  conditions 
of  the  original  lease. 

The  fifth  article  of  this  lease  contained  the 
following  recital:  6.  It  is  agreed  by  the  par-' 
ties  hereto  that  at  the  expiration  of  this  lease, 
whether  at  the  expiration  of  the  regular  term 
thereof  or  by  agreement  of  the  parties,  the 
party  of  the  second  part  may  remove  from 
the  said  above  described  tract  of  land  all  ma- 
chinery, pit  cars,  mine  rails  and  pipe  as  may 
have  been  placed  therein  by  him  provided  the 
party  of  the  second  part  has  carried  out  the 
terms  and  covenants  of  this  contract,  and  all 
other  property  on  said  tract  of  land  at  the 
expiration  of  the  lease  aforesaid  shall  belong 
to  and  revert  to  the  party  of  the  first  part. 

Appellants  insist  that  appellee  has  no  right 
to  the  possession  of  the  personal  property  in- 
volved in  this  litigation  for  the  reasons,  that 
it  was  not  removed  from  the  mine  prior  to 
the  expiration  of  the  lease,  and  because  the 
right  to  remove  was  made  contingent  upon  the 
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performanoe  of  the  conditions  of  the  contract, 
and  it  is  said  that  these  conditions  were  not 
performed  hy  appellee  and  there  was,  there- 
fore, no  right  of  removal.  As  to  the  tipple, 
it  is  said  there  was  no  right  to  remove  it 
even  prior  to  the  expiration  of  this  lease,  and 
even  though  the  condition  of  the  lease  had 
been  performed  for  the  reason  that  the  tipple 
became,  and  was,  a  fixture  which  under  t£e 
contract  and  under  the  law  the  original  lessee 
himself  would  have  had  no  right  to  remove. 

It  is  said  that  appellee  failed  to  comply 
with  the  provisions  of  the  contract  in  that  it 
permitted  the  slopes  and  room  to  squeeze 
down,  and  permitted  water  to  accumulate 
therein,  and  that  it  destroyed  and  removed 
the  tipple  used  in  the  operation  of  the  mine, 
and  it  is  argued  that  by  reason  of  these  al- 
leged breaches  [401]  of  the  contract  appellee 
forfeited  the  right  to  remove  the  property 
herein  involved,  this  right  being  conditioned 
upon  a  compliance  with  the  terms  of  the  con- 
tract. 

The  tipple  was  removed  prior  to  the  expira- 
tion of  the  contract,  and  the  right  so  do  to 
presents  the  principal  question  in  the  case. 

By  instruction  numbered  4,  requested  by 
appellants,  the  jury  was  told  that,  if  appellee 
failed  to  prevent  squeezing  in  the  mine 
through  negligence,  and  if  it  negligently  per- 
mitted water  to  accumulate  in  the  mine,  the 
jury  should  find  for  appellants  whatever 
amount  the  said  mine  was  damaged,  and  if 
appellee  so  damaged  said  mine,  appellee  was 
not  entitled  to  the  possession  of  the  property 
sued  for  until  said  damages  are  paid. 

The  evidence  is  confiicting  as  to  the  extent 
and  cause  of  the  squeezing  and  of  the  accumu- 
lation of  water;  but  as  the  jury  has  found 
under  the  above  instruction  that  appellee  is 
entitled  to  the  possession  of  the  property,  we 
must  assume  that  there  was  a  preliminary 
finding  that  appellee  had  not  breached  its  con- 
tract  in  the  particulars  alleged. 

At  the  request  of  appellee,  and  over  the 
objection  and  exceptions  of  appellants,  the 
jury  were  told  that,  if  they  believed  that  the 
tipple  was  used  in  connection  with  the  ma- 
chinery for  the  purpose  of  mining  coal,  and 
that  it  was  placed  upon  the  leased  premises 
in  connection  with  the  hoisting  engines,  and 
other  machinery  and  appliances,  for  the  pur- 
pose of  mining  coal,  and  for  the  sole  use  and 
l>enefit  of  appellee  in  conducting  such  mining 
operations,  with  the  intention  of  removing 
same,  and  not  with  the  intention  that  it  was 
to  remain  upon  the  leased  premises  as  a 
part  of  the  freehold,  but  should  be  the  proper- 
ty of  appellee,  and  was  removed  before  the 
expiration  of  the  lease,  such  removal  was  not 
a  violation  of  the  lease  contract. 

This  instruction  is  challenged  upon  two 
grounds.  The  first  is  that  the  right  to  re- 
move depends  upon  the  terms  of  the  contract 


of  lease;  and  it  is  argued  that  the  [402]  court 
should  have  construed  this  lease,  as  giving  no 
right  of  removaL  It  is  also  said  that,  in- 
dependently of  the  contract,  the  tipple  is  nei- 
ther machinery  nor  a  trade  fixture,  but  was 
a  part  of  the  freehold. 

A  witness  gave  the  following  description  of 
the  tipple.  The  tipple  was  constmcted  by 
plaintiff  of  native  pine,  laid  upon  a  rest, 
about  30  feet  high  and  300  or  400  feet  long; 
that  you  can  not  remove  coal  from  a  mine 
without  a  tipple;  the  tipple  is  an  essential 
part  of  the  machinery,  and  connected  with  it; 
the  machinery  on  the  tipple  consists  of  a 
shive  wheel  and  bull  wheel,  which  the  vope 
goes  around  and  connects  with  the  cars,  the 
scales  and  the  machines  for  separating  the 
coal;  this  machinery  is  held  in  place  by  the 
tipple,  and  it  is  ail  one  connecting  whole 
which  is  necessary  in  the  operation  of  a  coal 
mine;  the  engine  and  bolster  is  connected 
with  the  tipple  by  a  rope  which  goes  around 
the  bull  wheel  on  the  tipple  and  connects  the 
cars;  that  it  was  constructed  so  that  it 
could  be  removed  and  it  could  be  placed  on 
rollers  and  moved  away. 

Tlie  testimony  shows  the  value  of  the  tipple 
to  have  been  anywhere  from  twenty-three 
hundred  to  four  thousand  dollars. 

It  was  shown  on  behalf  of  appellee  that  the 
tipple  was  so  erected  that  it  could  be  taken 
down  and  rebuilt,  and  that  it  was  taken  down 
before  the  expiration  of  the  lease  and  was 
removed  and  rebuilt  and  is  now  in  use  in 
another  mine  owned  by  appellee. 

Appellant  asked  the  court  to  instruct  the 
jury  to  return  a  verdict  in  his  favor  for  the 
value  of  the  tipple,  even  though  it  was  removed 
prior  to  the  expiration  of  the  contract.  These 
instructions  were  asked  upon  the  groimd  that 
the  court  should  have  declared,  as  a  matter  of 
law,  that  the  tipple  was  an  expensive  improve- 
ment which  became,  and  was,  a  part  of  the 
realty. 

(1)  We  are  of  the  opinion,  however,  that 
no  error  was  committed  in  submitting  to  the 
jury  the  question  whether  the  tipple  was  a 
part  of  the  mining  equipment  and  removable 
as  such  under  the  lease. 

[403]  (2)  Learned  counsel  for  appellant 
argue  that  the  word  "machinery"  used  in  the 
article  of  the  lease  set  out  above,  should  be 
construed  to  mean  machines  of  some  kind  and 
that  the  tipple  is  not  a  machine. 

It  appears,  however,  that  the  word  "ma- 
chinery" is  a  more  comprehensive  one  than 
the  word  "machine"  and  includes,  appurte- 
nances necessary  to  the  working  of  a  machine. 
Bouvier's  Law  Dictionary. 

It  is,  of  course,  true  that  parties  b^  their 
contracts,  may  stipulate  what  machinery  and 
fixtures  may  be  removed,  and,  when  they  have 
done  so,  such  stipulations  are  cpntrolling. 
But,  in  the  case  of  Xational  Bank  y.   Spot 
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Cash  Coal  Co,  98  Ark.  597,  136  S.  W.  953, 
this  court,  upon  the  authority  of  a  statement 
of  the  law  contained  in  2  Snyder  on  Mines, 
I  1320,  said: 

"'Under  the  mining  law,  mining  machinery, 
ap[Miratu8  and  appurtenances  placed  upon 
the  property  by  the  lessee  are  not  regarded 
as  fixtures  that  pass  with  the  soil  and  lease 
as  appurtenances,  but  as  personal  property 
of  the  lessee  that  may  be  removed  by  him, 
in  the  absence  of  an  express  stipulation  in 
the  lease  to  the  contrary." 

We  think  there  is  no  express  stipulation 
here  against  the  removal  of  the  t4pple,  and, 
this  being  true,  it  was  a  question  of  fact  for 
the  jury  to  say  whether  the  tipple  was  a 
trade  fixture  or  a  part  of  the  realty.  In  sup- 
port of  this  view  learned  counsel  for  appellee 
cite  the  following  authorities:  Demby  ▼. 
Parse,  ^  Ark.  526,  14  S.  W.  899,  12  L.R.A. 
87;  Choate  y.  Kimball,  56  Ark.  56,  19  8.  W. 
108;  Bemis  v.  First  Nat.  Bank,  63  Ark.  625, 
40  S.  W.  127;  Ozark  v.  Adams,  73  Ark.  227, 
83  S.  W.  920;  Field  v.  Morris,  95  Ark.  268, 
129  S.  W.  543 ;  Shellar  v.  Shivers,  171  Pa. 
St.  669,  33  Atl.  95;  Washington  Gas  Light 
Co.  y.  District  of  Columbia,  161  U.  S.  316,  16 
6.  Gt.  564,  40  U.  S.  (L.  ed.)  712,  and  numer- 
ous other  cases. 

In  Snyder  on  Mines,  volume  2,  section  1311, 
it  is  said : 

"Obviouflty,  the  safer  course  is  to  provide  for 
the  ownership  and  removal  of  such  purchase, 
by  the  lessor,  of  mining  machinery,  fixtures 
and  appurtenances  placed  upon  the  leased 
mine  by  the  lessee.  Where,  however,  the  par- 
ties have  omitted  this,  the  general  rule,  com- 
^  [404]  down  to  us  from  ancient  customs 
in  England,  is  that  such  machinery,  appur- 
tenances, fixtures  and  appliances  as  are  placed 
there  by  the  lessee,  and  can  be  removed  with- 
out serious  injury  to  the  mine  are  his  per- 
sonal property,  and  are  removable  by  him 
at  the  expiration  of  the  lease,  or  within  a 
reasonable  time  thereafter,  unless  there  is  a 
clear  intention  to  the -contrary.  An  example 
of  this  rule  is  thus  stated  in  an  article  in  a 
leading  law  review :  'Wliere  land  is  leased  for 
mining  purposes,-  engines  and  machinery 
placed  on  the  land,, as  well  as  houses  for  min- 
ers to  live  in  temporarily,  and  any  other 
structures  necessary  to  the  carrying  on  of  the 
business  for  which  the  land  is  leased,  and  in- 
tended for  no  other  purpose,  are  trade  or 
business  fixtures  and  may  be  removed  by  the 
leasee  at  or  before  the  expiration  of  the 
lease.'  " 

It  is  argued  that  there  is  no  provision  in 
the  lease  authorizing  the  removal  of  any  ma- 
chinery after  the  expiration  of  the  lease,  and 
it  is  said,  therefore,  that  a  verdict  sliould 
hare  been  directed  in  appellants'  favor  on 
that  account. 

We  are  cited  by  respective  counsel  to  au- 
thorities somewhat  conflicting  on  the  duty  of 


a  lessee  to  remove  his  property  from  the  de- 
mised premises  before  the  expiration  of  the 
lease.  We  are  not  called  upon  here  to  decide 
what  restrictions  exist  upon  the  right  of  a 
lessee  to  enter  for  the  purpose  of  removing 
property  from  the  premises  after  the  expira- 
tion of  the  lease.  The  instruction  requested 
by  appellant  upon  this  phase  of  the  case  told 
the  jury  that  "under  the  undisputed  evidence 
in  this  ease  the  plaintifT  did  not  have  the 
right  to  the  possession  of  the  property  in  con- 
troversy at  the  time  the  suit  was  brought." 

(3)  We  think  this  instruction  was  prop- 
erly refused.  The  proof  is  that  the  Hart- 
ford Coal  Company  was  contemplating  the 
purchase  of  the  property,  and  negotiations  to 
that  effect  were  pending,  and  had  they  been 
consummated  the  property  would  not  have 
been  removed.  That  appellee  began  removing 
the  property  on  October  21,  and  its  repre- 
sentative was  not  definitely  [405]  advised 
that  the  prospective  purchase  was  off  until 
about  4  o'clock  Saturday  afternoon  -  of  De- 
cember 5,  1914.  At  that  time  there  was  an 
extension  of  the  lease  for  ten  days  which 
made  it  expire  December  10.  On  Sunday, 
December  6,  at  10  o'clock,  appellee  began  re- 
moving its  property,  working  day  and  night, 
with  three  shifts  of  men,  until  midnight  of 
December  10,  at  which  minute  the  lease  ex- 
pired, when  appellant  stopped  the  work  of 
removal.  At  this  time  the  tipple  had  been 
removed  and  there  remained  only  such  prop- 
erty as  admittedly  could  have  been  removed 
unless  the  right  of  removal  had  been  lost  by 
a  breach  of  the  contract  of  lease.  Aa  we  have 
stated,  the  jury  found  there  was  no  breach 
of  the  contract,  and  appellee  was  proceeding 
with  great  expedition  to  remove  its  property, 
and  we  think  under  the  circumstances  it 
would  be  unreasonable  and  arbitrary  to  hold 
that  appellee's  right  to  remove  its  property 
expired  at  the  instant  the  hands  of  the  clock 
marked  the  expiration  of  the  lease,  and  es- 
pecially in  the  absence  of  any  express  stipu- 
lation that  thiff  right  must  be  exercised  be- 
fore its  expiration.  Supporting  this  view, 
counsel  for  appellee  cite  the  following  au- 
thorities: 2  Snyder  on  Mines,  §  1311;  Chali- 
foux  V.  Potter,  113  Ala.  265,  21  So.  322; 
Wright  V.  MacDonell,  88  Tex.  140,  30  S.  W. 
907;  Updegraff  v.  Lesem,  15  Colo.  App.  297, 
62,Pac.  342;  Shellar  v.  Shivers,  171  Pa.  St. 
669,  33  Atl.  95;  Mickle  v.  Douglas,  76  la. 
78,  39  N.  W.  198. 

The  evidence  does  not  present  a  case  for 
the  application  of  the  rule  that  a  tenant 
cannot  remove  fixtures  after  the  expiration 
of  his  tenancy,  or  after  surrender  of  posses- 
sion. 

(4)  Exceptions  were  saved  to  the  admis- 
sion of  proof  of  conversations  between  Boring, 
who  was  the  superintendent  of  the  mine  for 
appellee,  and  Shaleen,  representative  of  the 
receiver,  which  occurred  at  midnight  when 
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the  receiver's  representative  took  possession 
of  the  mine.  This  conversation  related  to  the 
proposition  of  leaving  a  fireman  in  charge  of 
the  pump  to  keep  it  running  to  prevent  the 
accumulation  of  water  in  the  mine.  The  pur- 
pose of  this  evidence  was  [406]  to  exonerate 
appellee  from  any  charge  of  negligence  in 
the  accumulation  of  water  in  the  mine.  It  is 
argued  that  Shaleen  was  not  present  as  a  wit- 
ness to  contradict  any  statements  in  this  re- 
gard, and  that  there  was  nothing  in  the  plead- 
ings to  apprise  appellants  that  such  evidence 
would  be  introduced,  and  hence  there  was  no 
reason  why  Shaleen  should  have  been  present, 
and  that,  for  the  same  reason,  error  was  com- 
mitted in  admitting  testimony  in  regard  to 
similar  conversations  between  Boring  and  a 
Major  McGlure  who  executed  the  orders  of  the 
court  in  taking  possession  of  the  mine  at  the 
expiration  of  the  lease.  The  cause  of  the  dam- 
ages to  the  mine,  and  the  question  whether 
appellee  was  responsible  therefor,  was  one  of 
the  important  questions  in  the  case,  and  was 
raised  by  the  pleadings,  and  we  think  the  evi- 
dence was  competent. 

Various  assignments  of  error  relating  prin- 
cipally to  alleged  errors  in  the  instructions 
are  argued  by  counsel;  but  the  views  of  the 
law  which  we  have  here  expressed  render  it 
unnecessary  to  discuss  them. 

Finding  no  prejudicial  error,  the  judgment 
is  affirmed. 


KOTS. 

Meaning  of  ''Machinery.** 

Generally,  202. 

With  Respect  to  Duty  of  Employer: 

Generally,  204. 

"Machinery  of  Every  Description,  204. 

"Ways,  Works  and  Machinery,"  207. 
In  Tax  Statute,  208. 
In  Lien  Statute,  209. 
In  Insurance  Policy,  209. 
In  Bill  of  Lading,  210. 


Generally. 

"According  to  Bouvier's  Law  Dictionary, 
'machinery'  is  a  more  comprehensive  term 
than  machine,  including  the  appurtenances 
necessary  to  the  working  of  a  machine.  By 
Webster's  International  Dictionary  the  second 
definition  of  the  word  is  given  as  the  work- 
ing parts  of  a  machine,  engine,  or  instrument. 
By  the  Centur;  and  by  the  Standard  Dic- 
tionaries, 'machinery'  is  defined  as  parts  of 
a  machine  considered  collectively,  any  con- 
struction of  meclianical  means  desij];nod  to 
work  together  so  as  to  effect  a  given  end." 
Doty  V.  Oriental  Print  Works  Co.  28  R.  I. 
372,  67  Atl.  586. 


In  Tubbs  v.  Mechanics  Ins.  Go.  131  la.  217, 
108  N.  W.  324,  the  court  construing  the  term 
"machinery"  said:  "Among  the  definitions 
given  by  Webster's  International  Dictionary 
we  find  the  following:  'Machine — any  mechan- 
ical contrivance.'  'Machinery — the  means  and 
appliances  by  which  anything  is  kept  ia  ac- 
tion or  a  desired  result  is  obtained;  a  com- 
plete system  of  parts  adapted  to  a  purpose.' 
More  narrowly  and  technically,  machinery  is 
said  to  be  'the  working  parts  of  a  machine, 
engine,  or  instrument  arranged  and  con- 
structed 80  as  to  apply  and  regulate  force.' 
It  is  in  the  first  and  broader  sense  that  the 
term  is  usually  employed." 

And  in  Benedict  v.  New  Orleans,  44  La. 
Ann.  793,  11  So.  41,  "machinery"  was  defined 
as  follows:  "Machinery  is  defined  as  parte  of 
a  machine  considered  collectively,  also  as  the 
combination  of  mechanical  means  to^a  given 
end,  such  as  the  machinery  of  a  locomotive, 
or  of  a  canal  lock,  or  of  a  watch.  Machinery 
comprises  difi'erent  mechanical  appliances, 
and  is  more  extensive  m  meaning  than  ma- 
chine." 

In  Doty  v.  Oriental  Print  Works,  2S  R.  I. 
372,  67  Atl.  586,  copper  rolls  for  use  with  a 
printing  machine  were  held  to  be  included  in 
the  term  "machinery"  as  used  in  a  mortgage, 
the  court  saying:  "The  copper  rolls  were  not 
designed  or  adapted  for  use  by  hand.  They 
were  constructed  to  be  used  In  the  printing 
machines  of  the  respondent  corporation.  Tliey 
were  not  machines  themselves,  but  parts  of 
machines  while  used  in  the  machines;  they 
were  appurtenances  necessary  to  the  workinir 
of  the  machines,  therefore  they  were  a  part 
of  the  machinery,  whether  in  use  or  not,  bo 
long  as  they  were  in  condition  and  ready  for 
use.  We  are  therefore  of  the  opinion  that 
the  copper  rolls  were  covered  by  the  mort- 
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gage 

In  Miller  v.  F.  R.  Patch  Mfg.  Go.  101  App. 
Div.  22,  91  N.  Y.  S.  870,  871,  the  word 
"machinery"  in  a  letter  written  by  the  seller 
to  the  purchaser  of  a  derrick  stating  that 
"we  fully  guarantee  machinery"  was  held  to 
be  broad  enough  to  include  the  whole  of  the 
derrick  and  appliances  furnished  by  the 
seller. 

In  State  ▼.  Avery,  44  Vt.  629,  it  was  held 
that  a  saw  was  a  part  of  the  "machinery'' 
of  a  sawmill,  the  court  saying:  "The  saw  in 
a  sawmill  is  a  part,  and  quite  an  essential 
part,  of  the  machinery.  The  power  is  ap- 
plied at  the  wheel,  and  the  saw  at  the  ob- 
jective point  does  the  work.  Without  the 
wheel,  no  power  could  be  applied;  without 
the  saw,  the  power  could  do  no  work.  Tlie 
one  is  as  indispensable  as  the  other." 

In  Miller  v.  American  Bonding  Co.  133 
Minn.  336,  158  N.  W.  432,  piping  for  conduct- 
ing water  to  a  concrete  mixer  and  dump  wag- 
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oDs  ueed  by  a  contractor  were  held  to  be  '*ma- 
dunery." 

In  Arthur  v.  T.  W.  Parsons  Co.  224  Fed.  47, 
1S9  a  C.  A.  511,  it  was  held  that  a  trench 
CKcavatiiig  machine  came  within  the  term 
''machinery  for  ccmtractors"  exempted  by  a 
statute  from  the  provision  requiring  a  refund 
of  the  purchase  price  where  a  seller  under  a 
oonditional  sale  contract  retakes  the  property. 

In  Wr^gitt  V.  Barnes,  99  Mich.  477,  58 
N.  W.  467,  it  was  held  that  the  smokestack 
of  a  shingle  mill  was  included  in  the  term 
"machinery." 

In  Brewer  y.  Ford,  59  Hun  17,  12  N.  Y. 
S.  621,  it  was  insisted  that  lock  patterns  sold 
together  with  certain  machinery  under  a  con- 
ditional sale  contract  were  not  included  in 
the  term  "machinery"  as  used  in  the  clause 
of  the  agreement  retaining  title  in  the  vendor 
which  provided  that  "said  machinery  shall 
be  the  property,  etc."  of  the  vendor,  ^i^swer- 
iBg  this  contention  the  court  said:  "An  at- 
tentive perusal,  however,  of  the  contract 
letdB  quite  irresistibly  to  the  concluison  that 
if  the  sale  waa  conditioned  in  any  part  and 
the  title  retained  by  the  seller  to  any  of  the 
property  until  paid  for,  such  condition  and 
retention  of  title  related  to  the  whole  of  the 
property  transferred.  This  obvious  intention 
of  the  parties  would  overcome  the  restricted 
meeaing  given  by  the  appellant  to  the  word 
Inachinery,^  and  bring  the  patterns  within 
its  scope  even  though,  except  in  a  metaphor- 
ietl  sense,  the  patterns  may  not  be  machinery. 
But  thflty  clearly  are  a  part  of  the  machinery. 
Hie  word  was  here  used  in  its  most  compre- 
hensive sense,  and  included  all  the  devices, 
tools  and  implements  used  in  the  manufac- 
taring  business  for  which  they  were  bought." 

Kiln  doore  when  treated  in  a  contract  of 
Mle  as  machinery  have  been  held  to  be  sub- 
ject to  that  classification.  Thomas  China  Co. 
V.  a  W.  Raymond  Co.  135  Fed.  25,  29,  67  C. 
C.  A  629,  wherein  the  court  said:  "While 
it  mig^t  be  that,  in  the  common  meaning  of 
the  words,  ndln  doors'  would  not  be  classed 
at  "machinery,*  yet  the  contract  in  this  case 
treats  them  as  such.  The  proposition  of  the 
pkratiff  was  for  and  in  consideration  of 
the  hereinafter  named  amount,  we  propose 
to  famish  you,  in  good  shipping  order,  ma- 
dnsery  as  follows:  f.  o.  b.  Lisbon,  Ohio,'  and 
the  kiln  doors  were  enumerated  thereunder. 
Hie  court  did  not  err  in  treating  these  facts 
as  settled  by  the  contract." 

Similarly  in  Lowber  v.  LeRoy,  4  Super. 
Ct  (N.  Y.)  202,  it  appeared  that  on  the  die- 
lolntion  of  a  partnership  owning  a  steam 
engine,  rolling  mill  and  a  pipe  machine  it 
vts  provided  that  one  partner  should  take 
all  the  machinery.  It  was  insisted  that  the 
word  "machinery"  applied  only  to  the  steam 
engine  and  not  to  the  mill  or  pipe  machine. 
Answering  this  contention  the  court  said :  "In 
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its  primary  signification,  this  word  would 
rather  include  the  steam  engine  and  fixtures, 
than  either  the  pipe  machine  or  the  rolling 
mill;  the  two  latter  being  more  properly  ma> 
chines,  and  the  former  the  combination  of 
powers  to  put  them  in  motion.  The  defends 
ant's  object  is,  however,  to  withdraw  the 
steam  engine,  as  well  as  the  rolling  mill,  from 
the  operation  of  the  term  used  in  the  contract. 
We  do  not  think  that  we  can  assume  that 
a  word  of  such  extensive  application  in  com- 
mon parlance,  as  is  the  word  'machinery,' 
is  to  be  construed  and  defined  when  used  in 
a  contract,  with  the  nicety  of  the  lexicogra- 
phers. And  we  must  have  recourse  to  the 
facts  and  circumstances  upon  which  the  con- 
tract was  made,  in  order  to  apply  its  terms  to 
the  objects  of  the  contract.  In  applying  it  to 
those  circumstances,  the  popular  meaning  of 
the  terms  must  govern,  when  it  is  not  infer- 
able from  the  contract  or  its  subject-mat- 
ter, that  they  were  used  in  some  technical 
or  other  sense.  .  .  .  The  word  'machinery,' 
in  its  popular  sense,  would  probably  embrace 
engine  and  rolling  mill,  as  well  as  the  pipe 
machine;  and  as  used  in  this  agreement,  it 
cannot  mean  any  less  than  the  three." 

In  the  reported  case  it  is  held  that  a  tipple 
is  included  in  the*  meaning  of  the  word  "ma- 
chinery" as  used  in  the  lease  of  a  mine. 

But  in  State  v.  Justus,  94  Minn.  207,  102 
N.  W.  452,  it  was  held  that  a  boiler  used 
for  generating  steam  for  heating  purposes 
was  not  "steam  machinery"  within  the  mean- 
ing of  a  statute  requiring  a  license  for  the 
operation  of  steam  machinery.  The  court 
said:  "Section  10,  c.  253,  p.  410,  Laws  1889, 
provides  that  no  person  shall  be  intrusted 
with  the  operation  of  any  'steam  boiler  or 
steam  machinery'  who  has  not  been  examined 
by  an  inspector,  and  found  competent  and  fit 
to  perform  the  duties  of  an  engineer,  and  who 
has  not  received  from  suQh  inspector  a  writ- 
ten license  to  so  act.  It  further  provides 
that  any  person  who  shall  operate  a  steam 
boiler  or  steam  machinery  of  any  kind  with- 
out first  obtaining  a  license  shall  be  guilty 
of  a  misdemeanor.  This  langauge  is  some- 
what broad,  prohibiting,  as  it  does,  any  per- 
son not  duly  licensed  from  operating  any 
steam  boiler  or  'steam  machinery  of  any 
kind.'  Still,  when  taken  in  connection  with 
the  whole  act,  we  are  satisfied  it  was  not 
intended  to  cover  a  case  like  that  at  bar/' 

Likewise  in  Territory  v.  Russell,  13  N.  M. 
558,  86  Pac.  551,  it  was  held  that  a  buggy  or 
wagon  was  not  included  in  the  term  "ma- 
chinery" as  used  in  a  statute  allowing  the 
peddling  of  domestic  machinery  without  a 
license.  In  that  case  it  was  said:  "Strictly 
speaking,  any  wheel  vehicle  is  a  machine,  al- 
though popularly  it  is  not  so  considered  un- 
less it  carries  its  own  motive  power,  like  an 
automobile.     But  most  words  have  different 
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meanings  in  different  connections,  and  besides, 
their  ordinary  and  popular  use  is  often  en- 
tirely at  variance  with  their  scientific  and 
legal  significance.  Certainly  a  wagon  is  not 
ordinarily  spoken  of,  or  thought  of,  as  a  'do- 
mestic machine/  and  no  authority  has  been 
given  us  which  makes  it  one  by  judicial  con- 
struction. The  words  are  generally  used  in 
a  much  more  restricted  sense.  ...  If 
vehicles  kept  for  the  use  of  the  family  in 
riding  for  business,  pleasure  or  health  may 
be  sold  by  itinerant  vendors,  the  same  would 
almost  of  necessity  be  true  of  farm  wagons, 
mowing  machines,  harvesting  machines,  and 
the  like,  which  are,  broadly  speaking,  domestic 
machinery,  and  ^ome  of  which  are  quite  as 
essential  to  the  well-being  of  the  family  as 
vehicles  for  travel.  It  can  hardly  be  that 
the  legislature  intended  to  deprive  the  es- 
tablished dealers  in  so  large  and  important 
a  class  of  merchandise,  by  the  statute  of 
1903,  amending  that  of  1901,  of  the  protec- 
tion, which  up  to  that  time  they  had  against 
itinerant  competition,  or  to  cut  off  the  reve- 
nue which  would  naturally  be  derived  from 
licenses  for  the  sale  of  such  articles." 

In  Strong  v.  La  Grange  Mills,  112  Ga.  117, 
37  S.  E.  117,  it  was  held  that  a  mill  dam  con- 
structed for  the  incidental  purpose  of  fur- 
nishing water  for  the  engines  of  a  factory 
operated  wholly  by  steam,  was  not  subject 
to  a  proceeding  for  abatement  under  a  stat- 
ute providing  for  the  abatement  of  a  dam 
used  to  operate  "water  machinery"  which  had 
become  a  nuisance.  The  court  said:  "By  wa- 
ter machinery  evidently  is  meant  such  ma- 
chinery as  is  operated  by  water  power,  and 
hence  the  language  of  the  act  can  have  no 
application  to  the  dam,  machinery,  or  other 
works  sought  to  be  abated  in  this  case.  It 
appears  from  the  record  that  the  dam  was 
constructed  by  the  La  Grange  Mills  for  the 
incidental  purpose* of  supplying  a  sufficient 
quantity  of  water  with  which  to  run  the 
engines  of  the  company,  which  was  engaged 
in  the  business  of  operating  a  cotton  factory. 
This  factory  was  not  run  by  water  power  at 
all  but  entirely  by  steam.  It  was,  therefore, 
not  a  mill  dam  constructed  for  the  plirpose 
contemplated  by  Civil  Code,  §  4764;  for  the 
mill  dam  therein  referred  to  is  such  as  is 
constructed  for  the  purpose  of  concentrating 
and  controlling  a  pond  of  water  of  sufficient 
quantity  to  operate  a  grist  or  saw  mill,  or 
other  machinery  run  entirely  by  water  pow- 
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With  Respect  to  Duty  of  Etnployer. 

Generally. 

In  Swift  V.  Rennard,  128  111.  App.  181,  it 
was  held  that  a  meat  grinder  was  not  ''steam 
machinery,"  within  the  meaning  of  a  statute 


prohibiting  the  employment  of  children  under 
sixteen  years  of  age  in  the  operation  of 
''steam  machinery." 

Nor  is  a  hammer  a  part  of  the  machinery 
of  a  railroad  within  the  meaning  of  a  statute 
fixing  the  liability  of  a  railroad  company  for 
damage  caused  by  the  running  of  the  loco- 
motives, cars  "or  other  machinery."  Georgia 
R.  etc.  Co.  V.  Nelms,  83  Ga.  70,  9  6.  E.  1049, 
20  Am.  St.  Rep.  308. 

Under  the  Indiana  statute  prohibiting  the 
employment  of  minors  to  clean  "machinery 
while  in  motion"  it  has  been  held  that  a 
door  or  cover  over  a  moving  cylinder  is  with- 
in the  term  quoted.  Brower  v.  Locke,  31  Ind. 
App.  353,  67  N.  E.  1015,  wherein  it  was  said : 
"The  part  upon  which  appellee  was  at  work 
was  not  in  motion,  and  appellants  claim  that 
appellee  was  not  cleaning  machinery  when  in 
motion.  By  the  Century  and  by  Uie  Stand- 
ard dictionaries,  machinery  is  defined  as  parts 
of  a  machine  considered  collectively;  any  con- 
struction of  mechanical  means  designed  to 
work  together  so  as  to  effect  a  given  end. 
When  appellants  were  operating  the  machin- 
ery', lint  and  dust  were  flying  through  the  air. 
The  covers  were  an  important,  if  not  an  es- 
sential, part  of  each  machine.  A  machine  is 
in  motion  when  performing  the  function  for 
which  it  is  designed.  All  of  the  various  parts 
may  not  change  position,  some  are  intended 
to  be  and  remain  stationary,  but  because  they 
are  not  intended  to  move  they  are  none  the 
less  a  part  of  it.  The  working  parts  of  the 
carding  machine — ^the  parts  designed  to  move 
— ^were  in  motion  when  appellee  received  his 
injury." 

In  Dunn  ▼.  Orchard  Land,  etc.  Co.  68  Ore. 
97,  136  Pac.  872|  it  was  held  that  a  slab  haul 
used  to  convey  slabs  from  a  sawmill  to  a 
place  for  burning  was  included  in  the  term 
machinery  as  used  in  the  employer's  liability 
act  imposing  certain  duties  on  employers. 


"Maohinbby  op  Evbkt  DKSCRipnbN." 

As  a  general  rule  it  may  be  said  that  the 
term  "machinery  of  every  description"  as 
used  in  a  statute  requiring  employers  to 
guard  certain  machines  and  appliances  in- 
cluding "machinery  of  every  description," 
does  not  include  every  piece  of  machinery  in 
the  factory  whether  dangerous  or  not.  Such 
a  statute  is  intended  to  include  within  the 
term  such  machinery  as  in  reasonable  antic- 
ipation may  be  a  source  of  danger  to  opera- 
tives. Byrne  v.  Nye,  etc  Carpet  Co.  46  App. 
Div.  479,  61  N.  T.  S.  741,  wherein  it  was  held 
that  a  carpet  cutting  and  trimming  machine, 
which  could  ordinarily  be  operated  in  such 
a  way  as  not  to  imperil  the  opco'ator,  was  not 
embraced  within  the  term. 

A  movable  carriage  used  for  conveying  ice 
to  a  cutter  was  held  in   American   Ice  Co. 
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T.  Porreca,  213  Fed.  185,  129  C.  C.  A.  529, 
to  come  within  the  lerm  "machinery  of  every 
description'*  as  used  in  the  statute,  the  court 
saying:  '*Xhe  saw,  the  motor,  the  actuating 
mechanism,  were  all  parts  oi  the  movable 
carriage.  Tliey  united  to  make  the  carriage 
something  that  properly  came  within  the 
broad  statutory  term  'machinery  of  every  de- 
scription,' which  it  was  the  purpose  of  the 
statute  to  properly  guard." 

In  Green  v.  American  Car,  etc.  Co.  163 
Ind.  135,  71  N.  E.  268,  it  was  held  that 
a  drop  hammer  used  to  break  up  old  -car 
wheels  came  within  the  term  "machinery  of 
every  description"  as  used  in  the  statute. 
That  case  was  followed  in  Inland  Steel  Co. 
T.  Kachwinski,  151  Fed.  219,  80  C.  C.  A.  671, 
wherein  the  court  construing  the  Indiana 
statute  distinguished  Laporte  Carriage  Co. 
▼.  Sullender,  165  Ind.  290,  75  N.  £.  277,  and 
the  Green  case,  supra,  as  follows:  "The  ques- 
tion is  whether  the  drop  is  included  in  the 
provision  which  requires  the  guarding  of  'all 
vats,  pans,  saws,  planers,  cogs,  gearing,  belt- 
ing, shafting,  set  screws,  and  machinery  of 
every  description.'  Undoubtedly  this  drop 
comes  within  the  proper  definition  of  a  ma- 
chine. And,  in  Green  v.  American  Car,  etc. 
Co.  163  Ind.  135,  71  N.  E.  268,  a  drop  of  this 
character  was  held  to  be  within  the  statute. 
Inasmuch  as  the  construction  adopted  by  the 
supreme  court  of  Indiana  is  of  binding  force 
here,  defendant  concedes  that  the  question 
now  under  consideration  is  at  an  end,  unless 
the  Green  case  has  been  invalidated  by  later 
decisions.  Two  are  cited  as  having  that  ef- 
fect. Laporte  Carriage  Co.  v.  Sullender,  165 
Ind.  290,  75  N.  E.  277;  and  National  F. 
Proofing  Co.  v.  Roper  [38  Ind.  App.  600]  77 
X.  £.  370.  Since  it  is  the  duty  of  the  appel- 
late court  of  Indiana  to  follow,  and  not  to 
subvert,  the  supreme  court's  interpretation 
of  the  statute,  the  Roper  case  may  be  passed 
on  the  assumption  that  the  court  did  not  un- 
dertake to  exceed  its  authority.  Is  the  Green 
ease  overthrown  by  the  Sullender?  Certain- 
ly not  by  any  expression  of  disapproval.  The 
Sollender  case  rests  on  questions  of  pleading. 
The  first  paragraph  of  complaint  was  held  to 
state  no  cause  of  action  either  luder  the  stat- 
ute or  at  common  law.  In  the  second  para- 
graph the  alleged  negligence  consisted  in 
Irving  unguarded  an  emery  belt  which  was 
VL9ed.  as  a  metal  polisher.  The  emery  belt 
was  a  polishing  machine,  and  did  not  come 
within  the  designation  of  'belting'  in  the  act. 
Attention  was  called  to  the  fact  that  the 
pleading  did  not  show  whether  the  operation 
of  the  machine  was  attended  with  danger,  nor 
whether  it  was  practicable  to  construct 
guards  without  rendering  the  machine  use- 
less for  the  purpose  for  which  it  was  intended. 
Therefore,  in  the  absence  of  such  averments, 
the  emery  belt  could  not  properly  be  included 


in  the  general  phrase,  'and  machinery  of  every 
description/  which  by  the  rule  of  ejusdem 
generis  must  be  limited  to  machinery  of  the 
same  nature  as  that  of  the  appliances  specif- 
ically enumerated.  Now,  in  our  view  of  the 
Sullender  case,  the  supreme  court  of  Indiana 
did  not  mean,  as  defendant  seems  to  insist, 
that  a  vat  or  a  pan  is  a  machine,  or  that  no 
recovery  could  be  had  for  leaving  unguarded 
a  machine  unless  that  machine  was  some  sort 
of  a  vat,  or  some  sort  of  a  pan,  and  so  on. 
If  that  were  intended,  it  would  have  been  idle 
to  reverse  the  case  /with  leave  to  Sullender 
to  supply  the  averments  respecting  the  danger 
of  operation  and  the  practicability  of  furnish- 
ing guards.  In  our  judgment,  therefore,  the 
Sullender  case  does  not  antagonize  the  Green 
case,  but  accords  with  it  in  sustaining  th^ 
view  that  'machinery  of  every  description' 
may  be  brought  within  the  statute  by  aver- 
ring and  proving  that  the  machine  in  question 
is  of  the  same  kind  as  an  unguarded  vat,  pan, 
saw,  etc.,  with  respect  to  danger  of  operation 
and  practicability  of  erecting  guards." 

In  U.  S.  Cement  Co.  v.  Cooper,  172  Ind. 
509,  88  N.  E.  69  (reveraing  on  other  grounds 
82  N.  E.  981),  which  seems  to  be  the  most 
recent  Indiana  case  construing  the  statute, 
the  court  specifically  rejects  the  application 
of  the  rule  of  ejusdem  generis  and  holds  that 
any  machinery  which  is  dangerous  and  can 
be  guarded  comes  within  tlie  term  "machinery 
of  every  description."  In  that  case  it  was 
insisted  that  a  screw  conveyor  was  not  within 
the  statute,  not  being  of  any  enumerated 
class.  Answering  this  contention  the  court 
said:  "Another  potential  rule  of  construction 
has  peculiar  application  to  the  facts  of  this 
case,  namely,  that  when  the  particular  words 
embrace  all  the  persons  or  objects  of  the  class 
mentioned,  and  thereby  exhaust  the  class,  in 
such  case  there  can  be  nothing  ejusdem  gen- 
eris left  for  the  rule  to  operate  upon,  and 
we  must  give  the  general  words  a  meaning 
different  from  that  indicated  by  the  specific 
words,  or  ascribe  to  them  no  meaning  at  all. 
.  .  .  To  repeat  the  contested  phrase:  'All 
vats,  pans,  saws,  planers,  cogs,  gearing,  belt- 
ing, shafting,  set  scre^vs  and  machinery  of 
every  description  therein  shall  be  properly 
guarded.*  If  all  vats,  all  saws,  all  planers, 
etc.  shall  be  properly  guarded,  that's  the  end- 
of  it.  All  vats,  all  planers,  etc.,  mean  vats 
and  planers  of  every  description  that  may  be 
properly  classified  as  such.  The  term  'air 
qualifies  each  class  or  genus  of  things  here 
specified,  and  we  necessarily  must  imply  that 
nothing  remains  of  either  class  ejusdem  gen- 
eris for  the  general  words  of  the  phrase  to 
embrace.'' 

In  Pein  ▼.  Miznerr,  41  Ind.  App.  255,  83 
N.  E.  784  {rec^eraed  on  other  grounds  170 
Ind.  659,  84  N.  E.  981 ) ,  it  was  held  that  a 
mangle  in  a  laundry  was  included  in  the  term. 
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Similarly  it  has  been  held  that  a  crane 
used  to  hoist  molten  metal  is  within  the  stat- 
ute. Crawford  v.  Gose  (Ind.)  82  N.  E.  984. 
But  see  the  following  Indiana  cases  holding 
that  the  rule  of  ejusdem  generis  is  applicable 
in  construing  the  phrase  in  question:  Bemis 
Indianapolis  Bag  Co.  v.  Krentler,  167  Ind. 
653,  79  N.  E.  974  (holding  that  a  printing 
press  is  not  embraced  within  the  term) ; 
National  Drill  Co.  v.  Myers,  40  Ind.  App.  322, 
81  N.  £.  1103  (holding  that  an  emery  wheel 
is  not  included) ;  Jenkins,  v.  La  Fayette  Box, 
etc.  Co.  43  Ind.  App.  463,  87  N.  E.  992  (hold- 
ing that  a  roller  filled  with  steam  is  not  in- 
cluded) ;  U.  S.  Furniture  Co.  v.  Taschner,  40 
Ind.  App.  672,  81  N.  E.  763  (holding  that  a 
shaper  composed  of  knives  or  bits  being  simi- 
lar in  general  character  and  use  to  the  teeth 
of  a  circular  saw  is,  under  the  rule  of  ejus- 
dem generis,  included) ;  Wliiteley  Malleable 
Castings  Co.  v.  Wishon,  42  Ind.  App.  288,  85 
N.  £.  832  (holding  that  a  friction  wheel,  be- 
ing similar  to  the  word  "gearing*'  used  in  the 
statute,  is  included). 

In  McCarney  v.  Bettendorf  Axle  Co.  156 
la.  418,  136  N.  VV.  920,  the  court  construing 
an  Iowa  statute  similar  to  the  Indiana  act 
heretofore  referred  to  held  that  the  rule  of 
ejusdem  generis  was  not  applicable,  and  that 
a  traveling  crane  came  within  the  term  "ma- 
chinery of  every  description."  In  that  case 
it  was  said:  "That  the  clause  'machinery  of 
every  description'  should  not  be  restricted  to 
the  kinds  or  class  particularly  mentioned,  but 
given  the  broad  construction,  evidently  in- 
tended by  the  legislature,  as  meaning  all 
machines  of  a  character  dangerous  to  employ- 
ees operating  them  or  working  in  their  vicini- 
ty. Machines  or  parts  likely,  if  unguarded, 
to  injure  those  operating  or  coming  in  con- 
tact with  them,  are  particularly  mentioned 
and  directed  to  be  ^properly  guarded,'  and  by 
'machinery  of  every  description'  the  legisla- 
ture undoubtedly  intended  machinery  not  spe- 
cifically enumerated,  but  which  might  reason- 
ably be  anticipated  to  cause  injury  unless 
provided  witli  appropriate  guards.** 

In  Ward  v.  National  Lumber,  etc.  Co.  54 
Wash.  304,  103  Pac.  1,  it  was  held  that  the 
rule  of  ejusdem  peneris  did  not  apply  in  con- 
struing a  similar  statute,  and  that  a  friction 
•^vheel  was  included  within  the  term  as  used 
in  the  statute. 

In  C'rum  v.  North  Vernon  Pump,  etc.  Co. 
34  Ind.  App.  253,  72  N.  E.  193,  appeal  dis- 
wisscfi  163  Ind.  596,  72  N.  E.  587,  it  was 
held  that  the  failure  to  provide  a  chute  for 
carrying  slabs  from  a  cutting  machine  sit- 
uated on  the  second  floor  of  a  sawmill  to 
tlie  floor  below  so  as  to  avoid  injury  to  em- 
ployees from  the  slabs  lieing  thrown  down 
from  above,  did  not  violate  a  statut«  provid- 
ing for  the  guarding  of  "machinery  of  every 
description." 


Similarly  in  National  F.  Proofing  Co.  ▼. 
Roper,  38  Ind.  App.  600,  77  N.  E.  370,  where- 
in it  was  held  that  a  hole  in  a  floor  and  ma- 
chinery consisting  of  rapidly  revolving  rollers 
and  knives  immediatelv'  beneath  it  for  the 
purpose  of  mixing  the  material  dumped 
through  the  hole  were  not  within  the  meaning 
of  the  statute. 

In  Sutton  T.  Des  Moines  Bakery  Co.  135 
la.  390,  112  N.  W.  836,  rollers  used  for  mix- 
ing dough  were  held  to  come  within  the 
term  "machinery  of  every  description." 

In  Corry  v.  Majestic  Mfg.  Co.  193  Mo. 
App.  77,  181  S.  W.  1076,  it  was  held  that 
the  mere  fact  that  a  metal  cutting  machine 
was  operated  by  foot  power  did  not  effect  its 
status  as  machinery  within  the  meaning  of 
a  statute  requiring  machinery  which  was  dan- 
gerous to  be  guarded. 

In  Frisco  Lumber  Co.  v.  Ethridge,  45  Ok  la. 
666,  146  Pac.  526,  a  trimmer  machine  sit- 
uated in  a  sawmill  near  other  machines  and 
operatives  was  held  to  be  within  the  term 
"machinery  of  every  description." 

Electrodes  projecting  from  a  switchboard 
in  an  electric  plant  were  held  in  Durant  v. 
Allen  (Okla.)  168  Pac.  205,  to  be  included 
in  the  phrase  "machinery  of  every  descrip- 
tion" as  used  in  a  statute. 

Likewise  in  Jones  v.  American  Caramel  Co. 
225  Pa.  St.  644,  74  Atl.  613,  it  was  held  that 
an  unguarded  exhaust  fan  used  to  draw  oft 
the  foul  air  and  dust  in  a  factory  w*as  within 
the  meaning  of  the  phrase  "machinery  of  ev- 
ery description." 

In  Godwin  v.  Newcorabe,  1  Ont.  L.  Rep.  525, 
it  was  held  that  a  jointer  for  edging  board, 
consisting  of  two  revolving  blades,  was  ma- 
chinery within  the  meaning  of  the  Ontario 
factories  act,  requiring  the  dangerous  parts 
^f  "machinery  of  every  description"  to  be 
guarded  as  far  as  practicable. 

In  Monahan  v.  Fairbanks-Morse  Mfg.  Co. 
147  Wis.  104,  132  N.  W.  983,  986,  a  set  screw 
attached  to  a  revolving  shaft  wa^  held  to  be 
included  in  the  meaning  of  the  phrase  "ma- 
chinery of  every  description."  Likewise  in 
Pullman's  Palace  Car  Co.  v.  Harkins,  55  Fed. 
932,  935,  17  U.  S.  App.  22,  5  C.  C.  A.  326, 
it  was  held  that  revolving  shafting  was  dan- 
gerous machinery,  of  which  a  master  should 
inform  his  servant  or  box  and  guard  same. 

But  it  has  been  held  that  shafting  and  set 
screws  located  more  than  fourteen  feet  above 
the  floor  are  not  included  within  the  term  in 
question.  Glens  Falls  Portland  Cement  Co. 
V.  Travelers  Ins.  Co.  162  N.  Y.  399,  66  N.  E. 
897;  Dillon  v.  National  Coal  Tar  Co.  181  N. 
Y.  215,  73  N.  E.  978.  And  in  Scialo  v.  Stef- 
fens,  105  App.  Div.  592,  94  N.  Y.  S.  305,  it 
was  held  that  shafting  located  eight  feet 
above  the  floor  was  not  included. 

In  Wynkoop  v.  Ludlow  Valve  Mfg.  Co.  196 
N.  Y.  324,  89  N.  E.  827,  828,  30  L.R.A.(N.S.) 
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36,  it  was  held  that  the  phrase  "machinery  of 
every  description"  did  not  include  a  track 
elevated  about  four  feet  above  the  floor  of  a 
factory  and  on  which  traveling  cranes  were 
moved. 

'"Wats,  Works  and  Machineet." 

In  tbiB  subdivision  cases  construing  the 
words  ''ways"  or  "works"  are  excluded,  as 
are  those  in*  which  the  complete  phraae 
*'way8,  works  and  machinery"  is  construed, 
bat  the  court  fails  to  state  whether  the 
particular  apparatus  under  discussion  is  a 
part  of  the  ways  and  works  or  of  the  ma- 
^rhinery.  Only  those  cases  which  define  the 
word  machinery  as  used  in  the  phrase  are 
treated. 

In  Georgia  Pac.  R.  Co.  v.  Brooks,  84  Ala. 
138,  4  So.  289,  the  question  was  whether  an 
iajuiy  in  the  eye,  received  by  a  railroad 
employee^  caused  by  a  scale  flying  from  the 
iron  rail  of  the  track  when  struck  with  a 
defective  hammer,  was  an  injury  caused  by 
reason  of  a  defect  in  the  condition  of  the 
ways,  works,  machinery  or  plant  connected 
with  or  used  in  the  business  of  the  master  or 
employer,  and  so  within  the  statute  defining 
the  liabilities  of  employers  for  injuries  re- 
ceived by  their  workmen.  Holding  that  the 
hammer  was  not  included  in  the  term  ''ma- 
chinery," the  court  defined  the  term  as  used 
in  the  statute  as  follows:  'Trimarily,  ma- 
<?hinery  means  the  works  of  a  machine — the. 
combination  of  the  several  parts  to  put  it 
in  motion.  But,  we  do  not  understand  that 
the  term  was  used  in  the  statute  in  its  pri- 
mary Bense,  but  having  a  more  enlarged  sig- 
nifioation,  should  be  construed  as  so  used, 
nothing  appearing  to  show  that  it  was  in- 
tended to  be  used  in  its  primary  or  restricted 
sense.  Thus  understood,  the  term  machinery 
i'mbraces  all  the  parts  and  instruments  in- 
tended to  be,  and  actually  operated  from 
time  to  time,  exclusively  by  force  created 
and  applied  by  mechanical  apparatus  or  con- 
trivance, though  the  initial  force  may  be  pro- 
duced by  the  muscular  strength  of  men  or 
animals,  or  by  water  or  steam,  or  other  in- 
animate agency.  .  .  .  The  carding,  spin- 
ning and  weaving  machines,  together  with 
the  instnimentallty  by  which  the  prime  mo- 
tive power  is  created  or  applied,  constitute 
the  machinery  of  a  cotton  mill.  When  cars, 
though  used  at  times,  and  at  other  times 
detached,  are  formed  into  a  train,  to 
which  the  propelling  force  is  imparted  by 
means  of  a  locomotive,  the  entire  train  consti- 
tutes machinery,  connected  with  or  used  in 
the  business."  And  in  applying  this  defini- 
tion to  the  hammer  in  question  the  court  said : 
"A  hammer  is  a  tool  or  instrument  ordinarily 
used  by  one  man  in  the  performance  of  man- 
ual labor.    It  may  be  made  an  essential  part 


of  machinery  when  intended  to  be,  and  is 
operated  by  means  thereof;  but  when  dis- 
connected from  any  other  mechanical  ap- 
pliances, and  operated  singly  by  muscular 
strength  directly  applied,  such  tool  or  in- 
strument is  not  machinery  in  its  most  com- 
prehensive signification,  or  in  the  meaning 
of  the  statute." 

For  the  same  reason,  in  Clements  v.  Ala- 
bama Great  Southern  R.  Co.  127  Ala.  166, 
171,  28  So.  643,  a  steel  bar  used  by  workmen 
in  repair  work  was  held  not  to  be  "ma* 
chinery"  as  used  in  the  statute. 

Harness  used  by  a  merchant  in  hauling 
his  goods  has  been  held  not  to  be  machinery 
within  the  meaning  of  the  phrase  ''ways, 
works  or  machinery."  Murphy  v.  O'Neil,  204 
Mass.  42,  90  N.  E.  406,  26  L.R.A.(N.S.)  146, 
wherein  it  was  said:  "Words  and  phrases 
used  in  our  statutes  are  to  be  construed  ac- 
cording to  the  common  and  approved  usage 
of  the  language  R.  L.  c.  8,  §  4,  cl.  3.  The 
definition  of  the  word  'machinery'  given  in 
Worcester's  dictionary,  bo  far  as  here  mate- 
rial, is  'mechanical  combinations  of  parts  for 
creating  or  for  applying  power  in  engines  or 
machines.'  In  the  Century  dictionary  it  is 
defined  as  'the  parts  of  a  machine  considered 
collectively;  any  combination  of  mechanical 
means  designed  to  work  together  so  as  to 
effect  a  given  end;  as  the  machinery  of  a 
watch,  or  of  a  canal  lock.'  In  the  New  Eng- 
lish dictionary,  when  used  in  this  sense  it 
is  defined  as  'machines,  or  the  constituent 
parts  of  a  machine,  taken  collectively;  the 
mechanism  or  "works"  of  a  machine  or  ma- 
chines;' and  as  'a  system  or  a  kind  of  ma- 
chinery.' By  neither  of  these  definitions 
nor  by  the  common  and  approved  usage  of 
language  could  the  harness  of  a  delivery 
wagon  be  called  machinery,  just  as  neither 
the  horse  nor  the  wagon  alone,  nor  both  of 
them  together,  with  the  harness  by  which 
the  one  is  attached  to  the  other,  naturally 
could  be  called  a  machine.  It  would  be  a 
strain  upon  language  as  commonly  used  and 
understood.  In  our  statute  the  word  must, 
we  think,  be  taken  to  include  such  machines 
or  mechanical  devices  as  are  in  use  and  such 
additions  thereto  or  appurtenances  thereof 
as  are  found  to  be  used  in  connection  there- 
with or  as  incidental  to  the  use  thereof,  and 
not  to  have  any  broader  signification." 

In  Davis  v.  Plant,  138  N.  Y.  S.  146,  it 
was  held  that  a  pole  used  by  a  workman  in 
lifting  quarters  of  beef  from  an  overhead 
runway  was  not  "machinery"  within  the 
meaning  of  the  phrase. 

In  Copithorne  v.  Hardy,  173  Mass.  400, 
53  N.  E.  015,  it  was  held  that  a  shafting 
was  a  part  of  the  machinery  included  in  the 
term  "ways,  works  and  machinery." 

And  in  Proctor  v.  Rockville  Centre  Mill- 
ing, etc.  Co.  205  N.  Y.  508,  09  N.  E.  81,  a 
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ripsaw  was  held  to  be  "machinery"  within 
the  meaning  of  the  phrase. 

In  McMahon  v.  Hall,  174  Mass.  320,  54 
X.  E.  854,  it  was  held  that  a  derrick  used 
in  a  quarry  to  move  the  pieces  of  stone  was 
•'machinery**  within  the  statute. 

In  Tax  Statute, 

Pipes,  lamp-posts,  and  meters  belonging 
to  a  gas  company  were  held  in  Covington 
Gaslight  Co.  v.  Covington,  84  Ky.  94,  2  S. 
W.  326,  not  to  be  embraced  within  the  term 
"machinery  in  manufactories"  as  used  in  a 
tax  exemption  clause  of  a  statute,  the  court 
saying:  "It  is  true  that  the  pipes,  lamp- 
posts, etc.,  belonged  to  the  gas  company, 
and  in  one  sense  were  attached  to  or  a  part 
of  the  main  works,  and  are  necessary  to 
enable  the  company  to  perform  its  contract 
with  the  city  and  supply  a  public  necessity. 
The  right  to  lay  down  its  pipes  and  to  use 
the  streets  of  the  city  for  that  purpose  has 
been  expressly  granted  under  legislative  au- 
thority; but  with  the  pipes  taken  from  the 
streets  or  the  meters  and  lamp-posts  re- 
moved, the  manufacture  of  gas  could  still 
be  carried  on,  not  with  much  profit,  however, 
unlesS'  the  city  furnished  its  ow^n  pipes, 
meters  and  lamp-posts.  The  means  of  con- 
veying .the  gas  through  the  city  is  for  the 
purpose  of  furnishing  it  to  consumers,  and 
not  manufacturing  it.  The  street  railway 
is  a  franchise  on  the  surface  of  the  ground 
granted  for  the  transportation  of  passengers, 
and  the  track  that  runs  from  its  machine 
shops  or  that  of  the  steam  railway  might 
as  well  be  said  to  constitute  a  part  of  the 
machinery  of  the  company  as  to  hold  that 
the  franchise  or  pipes  under  the  surface  of 
the  street,  to  enable  the  gas  to  be  furnished  in 
any  part  of  the  city  after  being  manu- 
factured, was  a  part  of  the  company's  ma- 
chinery in  its  factory.  Each  company  owns 
its  franchise,  but  to  adjudge  that  the  pipes 
are  a  part  of  the .  machinery  in  the  factory, 
bringing  them  within  the  clause  of  the  char- 
ter exempting  it  from  taxation,  would  at 
best  be  a  strained  construction  of  the  stat- 
ute, and  relieve  the  company  of  a  share  of 
the  public  burden  that  other  corporations, 
aa  well  as  natural  persons  equally  as  meri- 
torious and  with  less  profitable  investments 
would  be  compelled  to  bear.  The  entire  city 
of  Covington  would  be  converted  into  a  work- 
shop belonging  in  part,  at  least,  to  this  cor- 
poration, if  its  pipes,  lamp-posts  and  meters 
are  to  be  held  as  machinery  within  its  manu- 
facturing establishment.  The  tanks,  as  well 
as  all  the  machinery  on  the  realty  belonging 
to  the  company,  and  used  for  the  purpose 
of  making  the  gas,  were  properly  exempt 
from  taxation  under  the  charter  of  the  citv, 
but  the  pipes,  lamp-poets,  meters,  etc.,  wheth- 
er real  or  personal  estate,  were  the  subject 
of  taxation,  and  not  within  the  exemption." 


However,  the  contrary  view  was  taken  in 
Com.  V.  Lowell  Gaslight  Co.  12  Allen 
(Mass.)  75,' 76,  the  court  holding  that  the 
pipes  of  a  gas  company  were  "machineiy" 
within  the  meaning  of  a  tax  exemption  stat- 
ute. It  was  said:  'The  mains  or  pipes  laid 
down  in  the  streets  and  elsewhere  to  distrib- 
ute the  gas  among  those  who  are  to  con- 
sume it  were  clearly  a  part  of  the  ap- 
paratus necessary  to  be  used  by  the 
corporation  in  order  to  accomplish  tbe  ob- 
ject for  which  it  was  established.  They  con- 
stituted a  part  of  the  machinery  by  means 
of  which  the  corporate  business  was  carried 
on,  in  the  same  manner  as  pipes  attached  to 
a  pump  or  fire-engine  for  the  distribution  of 
water,  or  wheels  in  a  mill  which  communi- 
cate motions  to  looms  and  spindles,  or  the 
pipes  attached  to  a  steam  engine  to  convey 
and  distribute  heat  and  steam  for  manufact- 
uring purposes,  make  a  portion  of  the  ma- 
chinery of  the  mill  in  which  they  are  used. 
Indeed,  in  a  broad,  comprehensive  and  legit- 
imate sense,  the  entire  apparatus  by  which 
gas  is  manufactured  and  distributed  for 
consumption  throughout  a  city  or  town  con- 
stitutes one  great  integral  machine,  consist- 
ing of  retorts,  station  meters,  gas  holders, 
street  mains,  service  pipes  and  consumers* 
meters,  all  connected  and  operating  together, 
by  means  of  which  the  initial,  intermediate 
and  final  processes  are  carried  on,  from  its 
generation  in  the  retort  to  its  delivery  for 
the  use  of  the  consumers.  No  satisfa<;tory 
reason  has  been  suggested  by  the  attorney 
general  for  excluding  any  part  of  the  value 
of  this  apparatus  from  the  deduction  which 
the  tax  commissioners  are  required  to  make 
for  the  machinery  of  the  corporation  prop- 
erly taxable  in  the  city  where  it  is  estab- 
lished, and  we  have  been  unable  to  see  any 
plausible  ground  for  refusing  to  make  such 
deduction." 

But  the  pipes  and  mains  of  a  water  com- 
pany have  been  held  not  to  be  "machinery" 
within  the  meaning  of  a  tax  statute.  Dud- 
ley V.  Jamaica  Pond  Aqueduct  Corp.  100 
Mass.  183;  Coffin  v.  Artesian  Water  Co.  19S 
Mass.  274,  79  N.  E.  262.  In  the  case  last 
cited  Com.  v.  Lowell  Gas  Light  Co.  supra » 
was  distinguished  as  follows:  "The  plain- 
tiff contends  that  the  defendants  are  a  manu- 
facturing corporaticm  within  the  meaning  of 
the  tax  acts;  and  seeks  to  bring  his  case 
within  the  principles  stated  in  Comi.  v. 
Lowell  Gas  Light  Co.  12  Allen  75,  in  which 
case  it  was  held  that  the  pipes  and  meters 
of  a  gas  company,  used  for  conveying  ^and 
distributing  gas  to  its  customers,  were  to 
be  regarded  as  machinery  under  the  provi- 
sions of  the  statute  of  1864.  But  we  can 
see  no  resemblance  between  the  cases.  A 
gas  company  is  strictly  a  manufacturing 
corporation,  and  comes  within  the  letter  as 
well   as  the  spirit  of  the  act.     Instead  of 
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sending  its  manufacture  to  its  customers  in 
packages,  or  by  other  vehicles,  it  distributes 
it  through  pipes  which  are  comiected  with 
and  form  a  necessary  appendage  to  its  works. 
But  an  aqueduct  company  manufactures 
nothing.  Nothing  is  put  into  the  article 
which  it  supplies  to  change  its  natural  con- 
dition, and  the  whole  operation  of  the  water- 
works is  designed  merely  to  keep  foreign  sub- 
stances from  mingling  with  it.  It  is  hot  so 
much  a  manufacturing  company  as  a  com- 
pany is  which  mines  coal  and  prepares  it  for 
market.  Neither  in  a  popular  nor  legal  sense 
h  there  any  such  use  of  the  term  'manufac- 
turing  companys*  as  would  include  the  func- 
tions of  an  aqueduct  company,  or  describe 
the  distribution  of  pure  water  as  a  branch 
of  manufactures." 

In  Benedict  t.  New  Orleans,  44  La.  Ann. 
793,  11  So.  41,  it  was  held  that  railings, 
posts  and  bridges  were  not  "machinery*'  as 
the  term  was  used  in  a  statute  exempting 
foundries  engaged  in  manufacturing  machin- 
ery and  agricultural  instruments  from  tax- 
ation. In  that  case  it  was  said:  "They  are 
not,  in  any  respect,  parts  of  machinery. 
PUintifiT  truly  says  that  pig  iron  and  scrap 
iron,  and  other  materials,  are  used  in  the 
manufacture  of  machinery  and  of  agricul- 
tural implements.  This  does  not  include  the 
articles  first  enumerated,  viz.:  'railings, 
posts  and  bridges.'  A  foundry  consists  of 
works  for  the  casting  of  metals.  They  may 
be  used  in  the  manufacture  of  machinery 
and  agricultural  implements.  They  may  al- 
so be  used  in  the  manufacture  of  other  arti- 
cles such  as  those  cast  and  moulded  in  plain- 
tiff's foundry." 

It  has  been  held  that  linotypes  manufac- 
tured by  a  linotype  machine  were  not  "mar 
chinery"  so  as  to  exempt  from  taxation  a 
newspaper  plant  under  a  section  of  the  con- 
stitution exempting  manufacturers  of  ma- 
chinery. Nicholson  v.  Board  of  Assessors,  48 
La.  Ann.  1570,  21  So.  167,  wherein  it  was 
»aid:  "The  linotypes,  although  they  are 
indispensable  parts  of  the  printing  machin- 
ery, are  not  themselves  machinery.  It  is 
admitted  that  they  are  only  parts  of  the 
machinery  in  use  in  publishing  the  Picayune 
newspaper.  Without  the  admission,  we  do 
not  think  we  would  be  justified  in  deciding 
that  they  au'e  machinery  and  exempt.  They 
have  not  the  construction  of  parts  required 
to  constitute  machinery.  It  is  said  in  the 
brief  .for  plaintiffs  that  the  printing  ma- 
chine or  press  could  not  be  usefully  operated 
without  them.  That  is  doubtless  true.  May 
it  not  be  said  that  the  ordinary  hammer  al- 
so, or  the  lever,  may  be  made  an  essential 
part  of  machinery?  It  would  not  for  that 
reason  be  machinery.  The  same  may  be 
said  of  the  needle  of  a  sewing  machine,  and 
of  many  other  instruments  or  tools,  not,  of 
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themselves,  machinery.  The  mechanical  ac- 
tion is  entirely  subordinate  to  the  ma- 
chinery. .  The  linotype  is  only  one  of  the 
instruments  or  pieces  of  the  machinery.  Ma- 
chinery is  machinery  collectively,  the  con- 
geries. The  pieces  separately  have  not  the 
importance  of  the  whole  machinery." 

In  Lieti  Statute, 

In  Meek  v.  Parker,  63  Ark.  367,  38  S.  W. 
900,  58  Am.  St.  Kep.  110,  it  was  held  that 
steel  wrenches  and  rubber  belting  which 
were  not  in  any  way  attached  to  the  hmd 
were  not  a  part  of  machinery  furnished  lor 
any  building,  erection  or  other  improvement 
on  land,  within  the  meaning  of  a  statute  giv- 
ing a  lien  to  any  person  who  shall  "furnish 
any  material,  machinery  or  fixtures  for  any 
building,"  etc. 

In  Graves  v.  Pierce,  63  Mo.  423,  it  was 
held,  under  a  mechanic's  lien  statute  provid- 
ing for  a  lien  on  "machinery''  furnished  for 
a  building  or  improvement  on  land,  that  no 
lien  could  be  acquired  on  carding  machines 
and  pickers  sold  for  use  in  a  cotton  mill. 

Nor  are  metal  sills  used  under  tobacco 
presses  included  in  the  term  "machinery"  in 
a  mechanic's,  lien  law  giving  a  lien  for  ma- 
chinery furnished  for  a  building.  Banner 
Iron  Works  v.  iSitna  Iron  Works,  143  3kIo. 
App.  1,  122  S.  W.  762. 

But  in  Lefler  v.  Forsberg,  1  App.  Cas. 
(D.  G.)  36,  it  was  held  that  an  electric  pas- 
senger elevator  was  within  the  term  "ma- 
chinery" as  used  in  a  mechanic's  lien  law 
giving  a  lien  for  any  engine,  "machinery," 
etc.,  placed  in  a  building.  It  was  further 
said  that  this  would  be  true  of  any  elevator 
regardless  of  the  motive  power  by  which  it 
was  operated. 

In  Menne  v.  American  Radiator  Co.  150 
Ky.  151,  150  S.  W.  24,  it  was  held  that  a 
boiler  installed  in  a  house  for  heating  pur- 
poses came  within  the  term  "machinery" 
as  used  in  a  statute  giving  a  lien  to  those 
who  furnish  material  or  labor  in  the  erec- 
tion or  repairing  of  a  house  or  any  fixti^'e 
or  "machinery  therein." 

In  Insurance  Policy, 

In  holding  that  dies  used  by  a  manufac- 
turer of  tin  ware  were  a  part  of  the  "ma- 
chinery" covered  by  an  insurance  policy  on 
an  engine  and  machinery  contained  in  a 
certain  building,  the  court  in  Seavey  T.  Cen- 
tral Mut.  F.  Ins.  Co.  Ill  Mass.  540,  said: 
"It  appears  to  us  that  the  word  'machinery.' 
as  used  in  this  policy,  does  not  mean  exact- 
ly the  same  thing  as  the  word  ^machine,' 
and  that  an  insurance  of  the  plaintiffs'  ma- 
chinery for  the  manufacture  of  tin  wart^. 
etc.,  must  be  understood  to  cover  all  Hie 
essential  parts  of  the  machinery.     The  dies 
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were  not,  strictly  speaking,  machines,  but  it 
was  by  the  use  of  the  dies  that  the  plaintiffs 
cut  out  and  gave  shape  to  the  articles  which 
they  were  manufacturing.  The  presses  and 
machines,  strictly  so  called,  were  used  for 
the  purpose  of  operating  tliese  dies.  The  fact 
tliat  the  dies  were  movable,  and  that  they 
were  changed  whenever  any  change  of  shape 
in  the  article  to  be  manufactured  rendered 
it  necessary,  is  no  reason  why  they  should 
not  be  considered  indispensable  parts  of  the 
machinery.  The  machine  could  not  be  use- 
fully operated  at  that  stage  of  the  manu- 
facture without  a  die.  A  planing,  or  groov- 
ing or  reaping  machine  would  be  nothing 
without  the  cutting  instrument  which  is 
operated  by  it.  The  exigencies  of  business 
might  from  time  to  time  require  changes  of 
this  cutting  instrument,  and  while  actually 
titted  and  in  use  it  would  undoubtedly  be 
a  part  of  the  machine.  In  a  policy  of  this 
kind  the  word  machinery  may  fairly  be  held 
to  cover  all  instruments  intended  to  be  oper- 
ated exclusively  by  machinery  in  the  busi- 
ness of  the  assured,  and  which  are  so  oper- 
ated from  time  to  time,  in  the  regular  and 
ordinary  prosecution  of  the  business  de- 
>oribed  or  referred  to  in  the  policy.  This 
(.onstruction  of  the  policy,  in  the  case  before 
lis,  is  to  be  imder stood  to  be  confined  to  such 
dies  AS  made  a  part  of  the  instrumentalities 
of  the  plaintiffs'  business,  and  were  from 
time  to  time  in  actual  use  as  such,  in  con- 
nection with  or  operated  by  their  presses 
or  other  machinery  in  the  manufacture  of 
the  articles  in  which  they  dealt." 

In  Buchanan  v.  Exchange  F.  Ins.  Co.  61 
X.  Y.  26,  the  word  "machinery"  as  used  in 
an  insurance  policy  covering  the  stock  of 
material  for  manufacturing  paper  and  the 
manufactured  paper,  and  the  machinery  con- 
tained in  a  *paper  mill,  was  held  to  have  been 
used  in  its  most  comprehensive  sense  aq^  to 
include  all  the  machinerv  and  the  tools  and 
implements  used  therewith  in  the  manufac- 
ture of  paper. 

Likewise  in  James  River  Ins.  Co.  v.  Mer- 
ritt,  47  Ala.  387,  a  planing  machine  in  a  saw- 
mill was  held,  to  be  included  in  the  term 
"machinery"  as  used  in  an  insurance  policy 
overing  the  "engine,  boiler  and  machinery 
therein." 

Construing  the  term  "machinery"  as  used 
in  an  insurance  policy  on  a  laundry  to  em- 
brace the  boiler,  pipes  and  fittings  used  for 
motive  power,  the  court,  in  Tubbs  v.  Me- 
chanics, 131  la.  217,  108  N.  W.  324,  said: 
"The  objection  which  is  specifically  urged 
to  the  court's  enumeration  of  the  machinery 
is  that  the  boiler,  pipes,  and  fittings  have 
no  proper  place  in  that  category,  because, 
it  is  said,  'they  did  not  convey  or  regulate 
force.  They  did  not  contribute  in  the  re- 
motest degree  to  keep  any  kind  of  machine 
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or  appliances  in  action  or  motion.'  Among 
the  definitions  given  by  Webster's  Interna- 
tional Dictionary  we  find  the  following: 
'Machine — any  mechanical  ccmtrivance.'  'Ma- 
chinery— the  means  and  appliances  by  which 
anything  is  kept  in  action  or  a  desired  re- 
sult is  obtained;  a  complete  system  of  parts 
adapted  to  a  purpose.'  More  narrowly  and 
technically,  machinery  is  said  to  be  'the 
working  parts  of  a  machine,  engine,  or  in- 
strument arranged  and  constructed  so  as  to 
apply  and  regulate  force.'  It  is  in  the  first 
and  broader  sense  that  the  term  is  usually 
employed  and  it  is  a  well-established  rule 
of  insurance  law  that  a  policy  is  to  be  con- 
strued most  liberally  in  the  interest  of  the 
insured.  The  property  here  in  question  was 
a  steam  laundry  in  which  steam  was  used 
not  only  as  a  motive  power  but  for  provid- 
ing heat  for  drying  purposes  and  other  uses 
by  which  to  perform  the  work  for  which  the 
plant  was  designed.  Boiler,  pipes,  washers, 
irons,  mangles,  and  numerous  other  appli- 
ances made  up  a  complex  system  of  parts 
adapted  to  the  purpose  of  operating  the  laun- 
dry. Disconnected  from  the  boiler  some  of 
the  parts  might  be  machines  in  the  techni- 
cal sense,  and  others  might  not  be  machines 
in  any  sense,  but  when  combined  and  suit- 
ably connected  ready  for  operation  for  laun- 
dry purposes,  the  entire  outfit  is  machinery 
in  the  proper  and  jcommonly  accepted  usi> 
of  the  term.  If  an  implement  dealer  pro- 
cures insurance  upon  his  'machinery*  in  store, 
no  one  would  seriously  contend  that,  for  the 
loss  of  a  traction  engine  under  such  policy, 
the  company  would  not  be'  liable  for  the 
value  of  the  boiler  as  well  as  for  the  com- 
bination of  wheels  and  movable  parts  making 
up  the  engine  proper.  In  the  laundry  we 
have  the  same  combination  of  boiler  and 
engine  or  other  mechanism  by  which  a  de- 
sired result  is  obtained,  and  the  fact  that 
the  boiler  is  not  mounted  on  wheels-  or  that 
union  between  the  boiler  and  other  mecha- 
nism is  effected  through  a  greater  length 
of  pipe  makes  the  entire  apparatus  none  the 
less  a  single  system  of  machinery  The  idea 
of  accomplishing  work  by  steam  power  is 
bottomed  upon  the  plan  of  creating  and  con- 
fining steam  in  a  safe  receptacle  from  which 
through  connecting  pipes  and  valves  the  en- 
ergy thus  stored  is  transmitted  to  other  ap- 
propriate devices  which  supplement  and  aug- 
ment the  effectiveness  of  human  labor.  Each 
is  an  essential  part  of  the  whole  and  together 
we  think  they  are  clei^rly  within  the  meaning 
of  the  term  'machinery'  as  used  in  the  policy 
in   suit." 

In  Bill  of  Lading, 

The  axle  of  a  railroad  car  is  not  included 
in  the  term  "machinerv"  as  used  in  a  bill 
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of  lading  exempting  a  carrier  from  liabilitv 
for  loss  or  damage  arising  from  accidents  to 
"boilers  or  machinery."  ^airbank  v.  Cin- 
cinnati, etc;  R.  Co.  81  Fed.  289,  47  U.  S. 
App.  744,  26  C.  C.  .A.  402,  38  L.R.A.  271 
(reversing  06  Fed.  471),  wherein  the  court 
haid:  '^Light  is  thrown  upon  the  meaning 
of  the  phrase  'accidents  to  boiler  and  machin- 
tiy*  if  we  consider  it  as  applied  to  a  ship 
as  well  as  to  a  freight  train.  Tlie  juxtaposi- 
tioa  of  the  words  'boiler'  and  'machinery' 
certainly  suggests  that  machinery  refers  to 
the  group  of  mechanical  parts  connected  with 
the  boiler  and  steam  supply  by  which  power 

16  generated  and  applied,  and  the  vessel  is 
propelled  through  the  water.  And  the  term 
must  have  the  same  limitations  when  applied 
to  a  train  of  cars.  In  this  light,  'machinery' 
only  includes  the  mechanical  instrumentali- 
ties present  in  the  engine  room  of  the  steam- 
er or  the  locomotive  of  the  train.  The  cars 
and  their  appurtenances  are  the  things  which 
are  being  moved  or  drawn  by  the  machinery. 
Parts  of  the  car  are  not,  in  our  opinion,  in 
the  common  acceptation  of  the  term,  em- 
braced within  the  term  'machinery,'  ^pecial- 

17  when  that  is  associated  with  the  term 
'boilers.'"  In  that  case,  in  distinguishing 
the  case  of  Georgia  Pac.  R.  Co.  v.  Brooks, 
S4  Ala,  138,  4  So.  289,  which  contains  dic- 
tum inconsistent  with  the  foregoing  hold- 
ing, the  court  said:  "The  association 
of  the  word  'machinery'  with  the  words 
'ways  and  plants'  was  quite  enough  to 
justify  the  court  in  giving  the  term 
an  enlarged  signification  in  the  case  cited, 
but  the  reasoning  of  the  court  shows 
that  in  a  case  where  the  rule  of  con- 
i>tructlon  is  a  narrow  one  the  term  would 
not  embrace  either  the  car' body,  car  wheels, 
or  the  car  axles,  but  only  that  combination 
of  mechanical  parts  connected  with  the  loco- 
motive and  boiler  for  the  propelling  of  the 
train." 
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Pennsylvania  Supreme  Court — ^April  17,  1916. 

25S  JPa.  St.  2^0;  98  All,  558. 

AdTaaeeincmta  —  ConTersioa    of    Debt 
Into  AdTAiaceiiieiit. 

That  notes  are  taken  by  a  parent  for  sums 
advanced  to  his  children  indicates  that  he  re- 
^rded  the  sums  as  debts,  but  he  may  convert 
them  into  advancements  by  his  will! 

laterost  on  AdTaiioomemt  —  Distribu- 
tion of  Teatmte  Estate. 

Where  a  testator  who  advanced  certain 
sums  to  his  children,  taking  notes  therefor 
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provides  in  his  will  that  whatever  debts  might 
be  owing  him  at  his  death  should  be  taken 
into  account  in  distributing  the  estate,  the 
sums  given  to  the  children  become  advance- 
'  ments,  and  bear  no  interest,  in  the  absence  of 
a  direction  in  the  will  therefor. 
[See  note  at  end  of  this  case.] 

Same. 

Advancements  do  not  bear  interest  of  them- 
selves, but  only  by  force  of  the  testator's  in- 
tent, clearly  expressed  in  the  will. 

[See  note  at  end  of  this  case.] 

Appeal  from  Orphans'  Court,  Bucks 
county:    Ryan,  Judge. 

Distribution  of  estate  of  Jesse  W.  Knight, 
deceased.  From  decree  dismissing  exceptions 
to  report  of  Hiram  H.  Keller,  auditor,  Frank 
A.  Knight  and  Bucks  County  Trust  Company 
appeal.  The  facts  are  stated  in  the  opinion. 
Affibmed. 

Willium  Stuckeri  and  Hugh  B.  Easthum 
for  appellants. 

H,  M.  McCaughey  and  Wynne  James  for 
appellees. 

[291]  PoTTEa,  J. — We  have  here  two  ap- 
peals from  the  decree  of  the  Orphans'  Court 
of  Bucks  County  dismissing  exceptions,  and 
confirming  the  report  of  an  auditor  appointed 
to  make  distribution  in  the  estate  of  Jesse 
W.  Knight,  deceased.  At  the  date  of  his 
death,  November  19,  1912,  Jesse  W.  Knight 
held  a  promissory  note  of  his  son  Frank  A. 
Knight,  dated  August  1,  1892,  for  $325.00, 
payable  [292]  one  year  after  date.  He  also 
held  ten  promissory  notes  of  his  son,  John  D. 
Knight,  aggregating  $2,139.48,  all  long  over- 
due. Frank  A.  Knight  survived  his  father, 
but  John  D.  Knight  died  July  20,  1905.  He 
had  been  adjudicated  a  bankrupt  on  April 
0,  1901,  and  was  duly  discharged  thereafter. 
The  notes  held  by  the  father  were  scheduled 
as  a  debt,  but  the  father  made  no  proof  there- 
of against  the  bankrupt's  estate.  In  his  will 
he  provided  that  '^Whatever  debts  may  be 
owing  to  me  at  the  time  of  my  decease  by 
my  said  sons,  or  either  of  them  shall  be  taken 
into  account  and  deducted  from  their  share 
of  my  estate."  The  auditor  held  that  under 
this  clause  in  the  will  the  various  sums  of 
money  represented  by  the  notes  were  to  be 
treated  as  advancements  by  the  testator  to 
his  sons.  That  the  principal  of  the  notes  is 
to  be  deducted  from  the  respective  shares  of 
the  sons  is  conceded.  The  only  respect  in 
which  appellants  seek  to  change  the  schedule 
of  distribution  is  that  they  would  treat  the 
amounts  of  the  notes  as  debts  bearing  in- 
terest, and  would  increase  the  amount  for 
distribution  by  adding  interest  on  the  notes. 
The  question  is  by  no  means  clear.  The 
fact  that  notes  were  taken  in  each  instance 
for  the  amoimt  advanced  indicates  that  the 
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father  regarded  the  amounts  as  debts.  But, 
of  course,  he  had  the  right  to  convert  these 
debts  into  advancements.  "When  the  parent, 
giving  money  to  a  child,  takes  a  note  for  its 
repayment,  it  is  a  debt.  .  .  .  But  a  parent 
has  power  by  his  will  to  turn  a  debt  into  an 
advancement,  and,  when  he  does  so,  he  gives 
it  all  the  usual  incidents,  one  of  which  is 
that  it  shall  be  valued  as  of  the  date  the  child 
received  the  money;"  Porter's  Appeal,  94 
Pa.  St.  332,  337.  In  the  present  instance  the 
testator  collected  neither  principal  nor  in- 
terest on  the  notes,  and  he  allowed  them  to 
become  barred  by  the  statute  of  limitations, 
so  that  unless  they  are  regarded  as  advance- 
ments, they  are  lost  entirely  to  tbe  estate. 
Such  a  result  was  evidently  not  contemplated 
by  the  testator,  for  he  referred  to  the  sums 
advanced  to  his  sons  as  debts,  and,  while  he 
did  not  use  [293]  the  technical  word  "ad- 
vancement," yet  he  did  direct  that  whatever 
debts  were  owing  to  him  by  his  sons,  at*  the 
time  of  his  decease,  should  be  taken  into  ac- 
count, and  deducted  from  their  share  of  his 
estate.  .  We  cannot  say  that  the  auditor  and 
the  court  below  were  wrong  in  treating  the 
amounts  given  to  the  sons  as  having  become 
advancements  under  the  terms  of  the  will. 
If  so,  they  bore  no  interest  during  the  life  of 
the  testator,  unless  his  intention  to  have  them 
bear  interest  appeared  in  the  will.  In  Farn- 
um's  Estate,  170  Pa.  St.  366,  35  Atl.  232, 
Mr.  Justice  Green  said  (p.  367):  "As  we 
view  the  case  it  resolves  itself  into  a  mere 
question  as  to  what  was  the  intention  of  the 
testator  as  expressed  in  his  will,  in  regard 
to  the  subject  of  interest  on  the  advancement 
to  his  daughter,  Mrs.  Bell.  Two  or  three 
perfectly  well-established  rules  prevail  in 
regard  to.  the  general  subject.  One  is  that 
advancements  do  not  of  themselves  bear  in- 
terest. Another  is  that  if  interest  is  to  be 
charged  on  an  advancement,  it  can  only  be 
done  by  force  of  an  intent  of  the  testator  to 
that  effect,  and  that  intent  must  be  clearly 
expressed  in  the  will:  Miller's  Appeal,  31 
Pa.  St.  337;  Porter's  Appeal,  94  Pa.  St.  332." 
We  do  not  find  that  the  testator  expressed 
any  such  intention  in  the  present  case. 

The  assignments  of  error  are  overruled, 
the  decree  of  the  court  below  is  affirmed,  and 
these  appeals  are  dismissed  at  the  cost  of 
the  appellant  in  each  case. 

NOTE. 

Wliea  latereit  It  Ohargealile  on  Ad* 
▼aaeement  in  IHstribntioii  of  Testate 
Estate. 

Introductory,  212. 

Interest  Prior  to  Death  of  Testators 

General  Rule,  212. 

Application  of  Rule,  213. 


Interest  after  Death  of  Testator: 
In  General,   214. 
Effect   of    Bringing   Advancements    into 

Hotchpot,  215. 
Effect  of  Delay  in  Distribution,  216. 


Introductory, 

This  note  is  devoted  to  a  consideration  of 
the  question  whether  in  the  settlement  of  an 
estate  a  legatee  is  chargeable  with  interest 
on  an  advancement  made  to  him  by  tl;e  tes- 
tator. The  closely  related  question  of  the 
liability  of  an  heir  for  interest  on  advance- 
ments in  the  distribution  of  an  intestate 
estate  is  discussed  in  the  note  to  Tart  ▼• 
Tart,  Ann.  Cas.  1912A  952. 

Interest  Prior  to  Death  of  Testator, 

General  Rule. 

An  advancement  by  a  testator  does  not  in 
its  legal  inception  involve  the  idea  of  obliga- 
tion or  future  liability  to  answer.  It  is  an 
irrevocable  gift  made  by  the  testator  in  antic- 
ipation* of  the  donee's  future  share  of  the 
estate;  and  in  the  distribution  of  the  estate* 
where  the  will  provides  for  a  deduction  of 
the  advancement  in  order  to  equalize  the 
distribution  the  donee  will  not  in  the  absence 
of  a  contrary  provision  in  the  will  be  charge 
able  with  any  interest  between  the  making  of 
the  advancement  and  the  death  of  the  tes- 
tator. 

England. — In  re  Foster-Brown  [1914]  2 
Ch.  584;  Poole  v.  Poole,  L.  R.  7  Ch.  17. 

Alabama. — Krebs  v.  Krebs,  35  Ala.  293. 

Indiana, — Slaughter  v.  Slaughter,  21  Ind. 
App.  641,  52  N.  E.  994. 

Maryland, — Moale  v.  Cutting,  59  Md.  510; 
Baker  v.  Safe  Deposit,  etc.  Co.  93  Md.  368, 
48  Atl.  920,  rehearing  denied  93  Md.  378,  49 
Atl.  623. 

Massachusetts. — Hall  v.  Davis,  3  Pick.  450. 

Missouri. — Nelson  v.  Wyan,  21  Mo.  347; 
Ray  V.  Loper,  65  Mo.  470. 

New  Jersey. — Black  v.  Whitall,  9  N.  J.  Eq. 
572,  69  Am.  Dec.  423;  Wilkins  v.  Wilkins, 
43  N.  J.  Eq.  695,  12  Atl.  620. 

New  Yorfc.— -Ex  p.  Oakey,  1  Bradf.  281; 
Matter  of  Keenan,  15  Misc.  368,  38  N.  Y.  S. 
426;  Matter  of  Farmers'  Loan,  etc.  Co.  99 
Misc.  420,  163  N.  Y.  S.  961. 

Ohio. — Hosmer  v.  Sturges,  31  Ohio  St.  667. 

Pennsylvania. — Fickes  v.  Wireman,  2 
Watts  314;  Green  T.  Howell,  6  Watts  A  S. 
203;  Yundt*8  Appeal,  13  Pa.  St.  575,  53  Am. 
Dec.  496;  Porter's  Appeal,  94  Pa.  St.  332; 
Grim's  Appeal,  105  Pa.  St.  376;  Patterson's 
Appeal,  128  Pa.  St.  269,  18  Atl.  430;  Farn- 
iim's  Estate,  176  Pa.  St.  366,  35  Atl.  232, 
reversing  4  Pa.  Dist.  389;  Stahl's  Estate, 
25  Pa.  Super.  Ct.  402;   Patterson's  Estate^ 
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6  Pa.  Co.  Ct.  443;  Stelwagon's  Estate,  17  Pa. 

Dist  609;  Weihmann's  Estate,  24  Pa.  Dist. 

459;  Ford'8  Estate,  11  Phila.  97,  32  Leg.  Int. 

396;  Thompson's  Estate,   13   Phila.  292,   36 

L^.  Int.  460,  8  W.  N".  C.  16.   'And  see  the 

reported  case.     See  also  In  re  Hutchinson, 

47  Pa.  St.  84. 

Rhode  Island. — Hayes  v.  Welling,  38  R.  I. 
553,  96  Atl.  843,  rehearing  detiied  98  Atl.  01. 

Ftr^nia.— Cabells  v.  Puryear,  27  Grat.  902, 
reversing  24  Grat.  260;  Davis  v.  Hughes, 
86  Va.  909,  11  S.  E.  488. 

Advancements  in  the  technical  sense  do 
not  draw  interest  where  no  such  agreement 
is  made,  and  where  there  is  no  evidence  of 
such  intention  on  the  part  of  the  testator. 
Hayes  v.  Welling,  38  R.  I.  553,  96  Atl.  843, 
rehearing  denied  98  Atl.  61. 

The  apparent  inequality  created  by  the 
length  of  time  which  the  advancement  is 
held  and  enjoyed  before  the  other  legatees 
receive  their  share,  constitutes  no  ground 
for  charging  the  advanced  legatee  with  in- 
terest. It  is  an  inequality  which  always  exists 
where  advancements  are  made  at  different 
times  by  a  parent  among  a  family  of  children. 
Black  V.  Whitall,  9  N.  J.  Eq.  572,  59  Am.  Dec. 
423. 

If  interest  is  to  be  charged  on  an  advance- 
ment, it  can  be  done  only  by  force  of  an 
intent  of  the  testator  to  that  effect,  and  that 
intent  must  be  clearly  expressed  in  the  will. 
Farnum'B  Estate,  170  Pa.  St.  366,  35  Atl.  232, 
reversing  4  Pa.  Dist.  389. 

So  it  was  said  in  Nelson  v.  Wyan,  21  iMo. 
347:  "The  rule  is  that  advancements  do  not 
bear  interest.  ...  It  would  work  gross 
injustice  to  make  them  do  so.  A  parent 
advances  to  a  child  a  thousand  dollars ;  twen- 
ty years  after  he  advances  to  another  child, 
vho  was  then  unborn ;  now,  this  rule  of  mak- 
ing advancements  bear  interest  would  require 
the  parent,  in  order  to  equalize  his  bounty, 
to  give  to  the  child  last  advanced,  as  our 
rate  of  interest  is  now,  ten  per  cent,  $3,000. 
He  must  have  his  thousand  dollars  by 
way  of  advancement,  and  his  twenty  years* 
interest  thereon,  making  $2,000  more,  in 
order  to  make  him  equal  with  the  child 
ibrst  advanced.  An  advancement  is  at  the 
risk. of  the  child  advanced,  from  the  time 
it  is  made.  If  it  is  lost,  or  is  destroyed, 
or  perishes,  it  is  at  the  risk  of  the  child 
advanced.  It  is  his  loss,  and  he  is  charge- 
able with  the  value  of  it,  at  the  time  the 
advancement  is  made,  and  with  no  more. 
So,  if  the  property  or  money  advanced  is 
increased — if  it  becomes  more  valuable;  as 
the  child  would  not  have  been  credited  by  it 
had  it  perished,  so  he  shall  not  be  chargeable 
with  any  profits  it  may  make." 

But  if  a  debt  due  to  the  testator  from  a 
legatee  is  not  treated  as  an  advancement,  and 
the  will  directs  that  it  shall  be  deducted  be- 
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fore  settlement  of  the  estate,  the  legatee  will 
be  chargeable  with  interest.  Cummings  v. 
Bramhall,  120  Mass.  552.  See  to  that  effect 
Matter  of  Downs,  39  Misc.  621,  80  N.  Y.  S. 
659;  Daves  v.  Haywood,  54  N.  C.  253.  See 
also  Cole  v.  Andrews,  176  N.  Y.  374,  68  N.  E. 
641. 

Of  course  where  a  testator  by  an  express 
provision  of  the  will  directs  that  the  legatee 
shall  be  charged  interest  on  his  advancement, 
effect  will  be  given  to  that  provision:  In  re 
Poyser  [1908]  1  Ch.  828;  In  re  Young  [1914] 
1  Ch.  (Eng.)  976,  83  L.  J.  Ch.  453,  111  L. 
T.  N.  S.  265,  [1914]  W.  N.  199,  affirming 
[1914]  1  Ch.  581;  Stewart  v.  Stewart,  15  Ch. 
D.  (Eng.)  539,  49  L.  J.  Ch.  763,  43  L.  T.  N. 
S.  370,  29  W.  R.  275;  Treadwell  v.  Cordis, 
5  Gray  (Mass)  341;  Sprague  v.  Moore,  130 
Mich.  92,  89  N.  W.  712 ;  Hays  v.  Freshwater, 
47  W.  Va.  217,  34  S.  E.  831.  See  also  Pole 
V.  Simmons,  45  Md.  246;  Monks  v.  Monks,  7 
Allen    (Mass.)   401. 

The  question  whether  executors  under  a 
will  have  a  right  to  charge  interest  on  debts, 
which  under  the  direction  of  the  will  are 
to  be  turned  into  advancements  after  the 
death  of  the  testator,  depends  on  the  inten- 
tion of  the  testator,  to  be  gathered  from  his 
will.  In  re  Dallmeyer,  1  Ch.  D.  (Eng.)  372, 
73  L.  T.  N.  S.  671,  44  W.  R.  376;  Clark  v. 
Helm,  130  Ind.  117,  29  N.  E.  568,  14  L.R.A. 
716,  affirmed  30  N.  E.  795;  Manning  v.  Thrus- 
ton,  59  Md.  2JL8;  Cumminga  v.  Bramhall,  120 
Mass.  552;  Taylor  v.  Taylor,  145  Mass.  239, 
14  N.  E.  101,  5  N.  Eng.  Rep.  253;  Brown  v. 
Brown,  72  N.  J.  Eq.  667,  65  Atl.  739.  "The 
intention  must  be  gathered  from  the  terms 
of  the  will  itself,  unless  inconsistencies  or 
ambiguities  in  the  language  used  make  the 
meaning  doubtful,  in  which  case  the  situation 
of  the  testator  and  the  objects  of  his  bounty, 
and  all  surrounding  circumstances,  may  be 
considered."  Garth  v.  Garth  (Mo.)  37  S.  W. 
901,  reversed  on  other  grounds  139  Mo.  456, 
41  S.  W.  238. 

Application  of  Rulb. 

When  a  parent  giving  money  to  a  child 
takes  a  note  for  its  repayment,  it  is  a  debt. 
But  the  parent  has  power  by  his  will  to  turn 
the  debt  into  an  advancement,  and  when  he 
does  so  he  gives  it  all  the  usual  incidents, 
one  of  which  is  that  it  shall  be  valued  as  of 
the  date  when  the  child  receives  the  money. 
It  will  not  continue  a  debt  as  regards  inter- 
est, and  a  gift  as  regards  principal,  unless 
the  will  plainly  says  bo.  Porter's  Appeal,  94 
Pa.  St.  332.  In  that  case  it  appeared  that  the 
testator  declared  that  he  deemed  a  note  which 
he  held  against  his  daughter  as  an  advance- 
ment, and  directed  "it  be  valued  and  ap- 
praised at  its  full  amount,  as  assets  of  his 
estate  in  the  hands  of  his  executors,  and  to 
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be  paid  and  accounted  for  by  her  at  the  first 
distribution  of  the  residue  of  his  estate,  out 
of  her  share  therein."  In  reversing  the  low- 
er court  which  declared  that  interest  was 
chargeable  on  the  note  it  was  said:  "In 
unmistakable  phrase,  he  turned  the  debt  into 
a  gift  to  be  valued  at  the  date  of  the  note. 
The  word  advancement  occurs  nowhere  else 
in  the  will,  nor  is  there  anything  to  show  it 
was  not  used  in  its  legal  sense.  The  advance- 
ment is  directed  to  be  Valued  and  appraised 
at  its  full  amount,  as  assets  for  distribution, 
and  to  be  deducted  from  her  share.  Of  what 
date  shall  it  be  valued?  Giving  every  word 
its  proper  meaning,  at  the  date  of  the  gift. 
Its  full  amount  is  the  face  of  the  note  with- 
out interest.  To  'be  valued  and  appraised' 
has  no  significance  as  showing  inclusion  or 
exclusion  of  interest;  for  even  if  the  note 
were  a  debt,  mere  appraisement  means  its 
amount  either  with  or  without  interest,  ac- 
cording to  the  contract.  A  debt  on  interest 
by  contract  or  overdue,  converted  into  an 
advancement  and  directed  to  be  appraised  as 
part  of  the  assets,  is  taken  without  interest 
unless  otherwise  expressed.'' 

In  Krebs  v.  Krebs,  35  Ala.  293,  it  appeared 
that  a  testator,  prior  to  the  execution  of  his 
will,  made  certain  loans  to  his  son,  for  which 
he  received  promissory  notes.  He  directed 
in  his  will  that  such  moneys  should  by  way 
of  advancements  be  deducted  from  the  son's 
portion  in  the  distribution  of  the  estate  which 
was  to  be  divided  equally  atnong  several 
legatees.  In  reversing  the  decision  of  the 
lower  court  which  decided  that  the  interest 
on  the  notes  from  the  respective  dates  of 
their  maturity  up  to  the  date  of  the  will 
should  be  charged  against  the  son,  it  was 
said:  "In  the  distribution  of  the  estate  of 
intestates,  the  well-settled  rule  is  that  ad- 
vancements shall  not  bear  interest.  We  think 
that  the  same  rule  should  govern  in  execut- 
ing the  direction  of  the  testator.  ...  It 
follows  that  the  court  erred  in  charging  the 
appellant  with  interest  on  his  several  notes 
from  their  respective  dates,  to  the  date  of 
the  execution  of  the  will." 

Where  a  will  gives  legacies  to  several  per- 
sons and  directs  that  the  executors  "shall 
lay  aside  a  fund  of  $25,000,"  of  which  the 
widow  is  to  have  the  income  during  her 
life,  and  devises  and  bequeaths  the  rest 
and  residue  of  the  estate  to  the  brothers 
and  sisters  of  the  testator  who  may  be 
living  at  his  death,  the  executors  are  not 
entitled,  in  making  up  the  residue,  to  charge 
interest  against  the  legatees  of  the  testator 
who  are  indebted  to  him  at  the  time  of  his 
death.  Taylor  v.  Taylor,  145  Mass.  239,  14 
y.  E.  101,  5  N.  Eng.  Rep.  253,  wherein  the 
court  said:  "At  his  death  they  ceased  to  be 
debts  to  be  collected,  and  became  amounts 
which  were  to  be  included  in  making  up  the 


residue  to  be  divided,  and  then  to  be  deducted 
from  the  separate  shares  of  the  legatees.  The 
language  first  used  implies  that  the  debts  to 
be  deducted  are  to  be  taken  as  they  exist  at 
the  death  of  the  testator :  ^In  case  any  of  the 
legatees  are  indebted  to  me  at  the  time  of 
my  decease,  such  indebtedness  shall  be  de- 
ducted.' 'Such  indebtedness'  means  the 
amount  due  at  the  decease  of  the  testator. 
We  think  that  the  intention  of  the  testator 
was  that  these  debts  should  cease  to  be  debts, 
and  become  at  his  decease  in  the  nature  of 
advancements.  They  therefore  become  sub- 
stantially advancements,  not  by  force  of  the 
statute  nor  by  reason  of  the  original  char- 
acter of  the  debts,  but  because  they  are  made 
so  by  the  will  of  the  testator." 

Interest  after  Death  of  Testator, 

In  Genebal. 

Under  the  English  statute  while  advance- 
ments bear  no  interest  up  to  the  time  of  the 
testator's  death,  "from  the  death,  inasmucli 
as  the  distribution  is  referred  back  to  the 
actual  date  of  death,  lour  per  cent  interest  is 
allowed."  Stewart  v.  Stewart,  15  Ch.  D. 
(Eng.)  539,  49  L.  J.  Ch.  763,  43  L.  T.  N.  S. 
370,  29  W.  R.  275,  wherein  it  was  said :  "The 
child  who  has  been  advanced  pays  four  per 
cent  from  the  death  of  the  parent  but  not 
before.  In  that  way  the  child  gets  the  bene- 
fit of  the  interest  which  otherwise  would  have 
been  payable  during  the  parent's  lifetime, 
as  between  himself  and  the  other  children. 
Whatever  the  theory  was  does  not  matter 
much,  but  this  is  the  universal  practice.  The 
theory  may  have  been  that  there  was  a  gift 
of  the  income  up  to  the  death;  or  it  may 
have  been  that  as  no  interest  is  payable  by 
law  in  the  absence  of  contract,  the  court 
would  not  send  the  inquiry  back  further  than 
the  death;  but  the  rule  is  as  I  have  stated 
it."  See  to  the  same  effect:  Hilton  v.  Hil- 
ton, L.  R.  14  Eq.  (Eng.)  468;  Field  v.  Sew- 
ard, 5  Ch.  D.  (Eng.)  538;  In  re  Cooke  [1916] 
1  Ch.  (Eng.)  480,  85  L.  J.  Ch.  452,  114  L. 
T.  N.  S.  555,  [1916]  W.  N.  102,  60  SoL  J.  403. 

In  at  least  one  American  jurisdiction  the 
English  rule  has  been  directly  foHowed. 
Moore  v.  Burrow,  89  Tenn.  101,  17  S.  W. 
1035.  And  see  McNaiiy  v.  McXairy,  1  Shan- 
non Tenn.  Cas.  329;  Williams  v.  Williams,  15 
Lea  (Tenn.)  438. 

So  it  was  said  in  Sprague  v.  Moore,  130 
Mich.  92,  89  N.  W.  712:  "We  understand  it 
to  be  a  general  rule  that  interest  is  to  be  com- 
puted upon  advancements  after  the  death 
of  the  ancestor  for  the  purpose  of  equalizing 
shares  on  distribution." 

Where  a  testator  during  his  lifetime  made 
advancements  to  his  four  children  in  different 
proportions,   and   in   his  will   directed  equal 
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(ILitribution  amongst  them,  it  was  held  that' 
the  cliildren  who  received  the  smaller  ad- 
vancement were  respectively  entitled  to  in- 
terest on  the  sums  which  they  were  to  receive 
in  equalizing  their  advancements,  if  there 
was  money  in  the  estate  for  distribution,  such 
interest  to  run  from  the  day  of  the  testator's 
death  np  to  the  time  of  equalization.  Clark 
V.  Helm,  130  Ind.  117,  29  N.  E.  568,  14  L.R.A. 
716,  affirmed  in  30  N.  E.  795,  wherein  it  was 
said:  '"The  will  expresses  the  purpose  of 
the  testator  to  divide  his  estate  into  four 
shares,  and  to  allot  to  the  persons  respective- 
ly entitled  to  distribution  an  equal  share. 
This  intention  will  be  defeated  unless  the 
appellees  are  allowed  interest  from  the  time 
of  the  testator's  death.  The  use  of  money 
is  valuable,  and  the  right  to  interest  is  prop- 
erty, so  that  William  Helm  has  had  more 
than  his  share  of  the  estate,  inasmuch  as 
he  has  had  the  use  of  the  excess  advanced  to 
iiini.  It  is,  therefore,  equitable  and  just  un- 
der the  terms  of  the  will  that  the  other  dis- 
tributees be  put  upon  equality  with  him  by 
Wing  allowed  interest  from  the  time  of  the 
testator's  death.  The  appellees  caimot,  of 
course,  recover  anything  directly  from  Wil- 
liam Helm,  for  our  statute  precludes  such  a 
recovery.  Section  2407,  R.  S.  1881.  Nor  do 
they  ask  a  recovery  of  that  kind.  What 
they  asked,  and  the  court  awarded,  is  that 
Wfore  distributing  anything  more  to  William 
Helm  interest  shall  be  added  to  their  respec- 
tire  claims.  This  we  think  they  had  a  right 
to  as^  and  receive.  We  may  add,  to  prevent 
misunderstanding,  that  we  do  not  hold,  nor 
mean  toehold,  that  they  can  be  allowed  in- 
terest unless  there  is  money  remaining  for 
distribution.  They  cannot  have  interest  at 
the  expense  of  creditors  of  their  ancestor, 
but  they  may  have  interest  added  to  their 
claims  if  ther^  is  money  to  be  distributed; 
and,  while  nothing  can  be  recovered  from 
William  Helm,  he  may,  nevertheless,  be  put 
off  as  to  furtlier  payments  to  him  in  order 
to  enable  the  executor  to  equalize  the  shares 
of  the  appellees  by  allowing  them  interest 
from  the  time  of  the  testator's  death.  This 
U  nothing  more  than  an  equitable  distribu- 
tion under  the  will  of  the  testator,  and  the 
conclusion  asserted  does  not  violate  any  rule 
01  law."  See  also  White  v.  White,  3  Dana 
(Ky.)  374. 

KFit:cT  OF    Bringing   Advancemsnts    Into 

Hotchpot. 

Where  the  advancements  made  by  a  tes- 
tator are  brought  into  hotchpot,  it  has  been 
lield  that  interest  will  be  charged  from  the 
date  of  the  testator's  death.  "Hotchpot  im- 
plies equality.  The  equality  contemplated  is 
equality  at  the  period  of  distribution.  Al- 
though the  testator  has  said  nothing  about 
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interest  upon  advances,  equality  is  to  be 
achieved  by  charging  interest  from  the  period 
of  distribution  to  the  dat*  of  distribution." 
In  re  Watson,  213  N.  Y.  177,  107  N.  E.  338. 

It  was  said  in  Re  Willoughby  [1911]  2 
Ch.  (Eng.)  581,  by  Cozens-Hardy,  M.R.: 
"Tlie  courts  have  laid  down  certain  rules  for 
working  out  the  consequences  of  a  common 
hotchpot  clause.  It  is  sufficient  to  state  (1) 
that  no  interest  is  charged  against  an  ad- 
vanced child  prior  to  the  testator's  death; 
(2)  that  where  the  period  of  distribution  of 
the  testator's  property  is  at  the  testator's 
death,  interest  is  charged  against  an  ad- 
vanced child  from  the  death  and  not  from 
the  subsequent  date  at  which  in  fact  the  dis- 
tribution takes  place;  (3)  that  if  the  period 
of  distribution  is  at  the  expiration  of  a 
period  of  accumulation  or  of  a  prior  life  es- 
tate, interest  is  charged  not  from  the  death 
but  from  the  period  of  distribution;  and  (4) 
that  the  effect  of  a  charge  upon  the  residue, 
such  as  a  life  annuity  secured  by  a  fund  set 
apart  to  meet  it,  does  not  alter  the  period 
of  distribution."  See  to  the  same  effect  In 
re  Hees^  17  Ch.  D.  701;  Andrews  v.  George, 
3  Sim.  (Eng.)  303.  And  see  Manning  v. 
Thurston,  50  Md.  218. 

By  an  early  Georgia  statute  (Act  of  Decem- 
ber 25,  1821)  it  was  provided  that  "advance- 
ments when  brought  into  hotchpot,  shall  be 
estimated  according  to  the  value  of  the  prop- 
erty at  the  time  such  advancement  was  made 
and  no  interest  allowed  thereon."  Under 
that  act  it  has  been  held  that  interest  should 
be  charged  on  an  advancement  fJrom  the  time 
it  is  brought  into  the  hotchpot  but  not  from 
an  earlier  date.  Harris  v.  Allen,  18  Ga.  177. 
In  that  case  it  appeared  that  the  testator  di- 
rected that  his  estate  should  be  distributed 
according  to  the  statute  of  distributions.  He. 
during  his  lifetime,  made  advancements  to 
several  of  his  children,  and  the  question  on 
a  settlement  of  the  estate  wasi  whether  in- 
terest should  be  charged  on  those  advance- 
ments from  the  date  of  the  death  of  testator 
to  the  time  of  distribution.  The  court  said: 
"We  believe  that  this  point  is,  in  plain  terms, 
controlled  by  our  statute  of  Deceml^er  25th, 
1821.  But  we  also  incline  to  think,  that 
without  this  statute,  and  upon  elementary 
principles,  interest  cannot  be  allowed  on  thes^e 
advancements.  .  .  .  Property  advanced  by 
the  father  to  a  child,  vests  absolutely  in  the 
hitter.  This  seems  to  be  reasonable  and  just, 
when  we  reflect  that  it  is  given  in  lieu  of 
that  which  is  the  duty  of  maintenance  previ- 
ously required  to  be  furnished,  and  is  in  an- 
ticipation of  what  the  child  might  inherit. 
It  often  goes  as  a  marriage  portion,  or  con- 
sideration of  marriage,  with  the  child.  In- 
deed, it  only  becomes  an  advancement  by 
being  given  absolutely.  Hence,  we  are  told, 
in  direct  terms,  that   *such   a  provision   n^ 
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shall  be  construed  an  advancement,  must  re- 
sult from  a'  complete  act  of  the  intestate,  in 
his  lifetime,  by  which  he  divested  himself  of 
all  property  in  the  subject.*  Edwards  v. 
Freeman,  2*P.  Wms.  (Eng.)  440,  Toller,  380. 
If  we  examine  the  rules  which  governed  the 
collatio  bonorum  of  the  civil  law,  from  which 
we  have  derived  the  doctrine  of  advance- 
ments, etc.,  we  will  find  that  property  given 
by  the  father,  by  way  of  advancement,  to  his 
children,  vested  absolutely  in  them  when 
emancipated.  Dom.  Civ,  L.  part  2,  B.  2,  tit. 
4.  §  2994.  This  being  so,  it  would  seem  that 
interest  cannot  be  legally  charged  on  such 
an  advancement,  until  the  child  divests  him- 
self of  his  absolute  title  to  the  property,  by 
bringing  it  in  for  distribution.  ...  It 
was  urged  by  the  counsel  for  the  defendant 
in  error,  that,  unless  interest  was  thus  reck- 
oned, very  great  inequality  might  result  in 
making  distribution;  and  that  there  would 
l)c  a  want  of  certainty  in  the  rule  adopted, 
as  the  time  of  distribution  would  be  indefi- 
nite, and  the  child  might  defer  the  rendering 
of  his  portion  into  hotchpot  to  the  latest 
possible  moment.  The  illustrations  presented 
Vy  the  intelligent  counsel  for  the  defendant 
in  error,  certainly  show  that  inequality  might 
result  if  interest  were  not  estimated  from 
t!ie  death  of  the  father.  But  other  illustra- 
tions very  plainly  show  that  inequality  in  the 
distribution  may' result  although  interest  be 
calculated  on  the.  advancement  from  that 
period;  and  it  can  be  readily  seen  that  the 
effort  to  produce  equality  in  such  a  case  must 
prove  a  fruitless  task,  unless  all  the  interest 
accumulated  bv  the  child  were  calculated 
from  the  time  the  advancement  was  received; 
yet  no  one  thinks  of  insisting  on  this.  Why, 
then,  should  a  court  adopt  a  rule  for  the 
sake  of  equality  and  equity,  which,  whilst  it 
violates  fundamental  legal  principles,  does 
not  certainly  result  in  either?  The  truth  is, 
it  does  not  ilecessarily  follow,  that  there  will 
be  an  accumulation  of  the  sum  advanced; 
Y)ut  if  there  be,  it  is  proper  that  it  should 
belong  absolutely  to  the  child;  for  it  may 
be  the  fruit  of  his  energy,  his  industry,  or  his 
ability.  And  the  inequality  of  which  com- 
plaint is  made,  necessarily  results  from  the 
nature  and  incidents  of  property.  The  diffi- 
culty suggested  as  to  the  indefiniteness  or 
uncertainty  as  to  the  time  when  the  por- 
tion may  be  brought  into  hotchpot  is  an  argu- 
ment from  the  inconvenience  of  the  matter. 
But  this  cannot  authorize  a  repeal  by  con- 
struction of  the  plain  provisions  of  the  stat- 
ute. Such  would  be  the  result  if  interest 
were  allowed  before  the  portion  was  brought 
into  hotchpot.  The  argumentum  ad  incon- 
venienti  may  be  resorted  to  when  the  mean- 
ing of  a  statute  is  doubtful.  But  it  is  of 
no  service  when  the  terms  of  the  act  are 
plain.     Besides,   the   uncertainty   is  not  so 


great  as  suggested.  The  distributee  must 
elect  to  bring  his  portion  into  hotchpot,  and 
give  notice  to  this  effect,  to  the  adminis- 
trator, before  distribution.  And  if  the  time 
when  he  thus  gives  notice  be  assumed  as  the 
period  when  the  portion  is  brought  into 
hotchpot  (and  this  may  be  done  in  strict 
accordance  with  legal  principles),  the  inc<m- 
veniences  pointed  out  would  be  obviated.  A 
statute  passed  by  our  last  legislature  now 
fixes  the  *time  of  distribution'  as  that  at 
which  the  portion  must  be  brought  Into 
hotchpot.  (Acts  of  1853-4,  41.)  As  a  con- 
sequence, for  the  future,  it  will  be  necessary 
to  declare,  with  something  of  certainty,  what 
is  meant  by  the  time  of  distribution.  This 
may  be  easily  done  by  holding  that  the  time 
of  the  first  distribution  contemplated  by  law, 
was  intended  as  the  time  when  the  portion 
is  to  be  brought  into  hotchpot.' 
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Effect  of  Delay  in  DiSTBiBurioif. 

Where  for  some  reason  the  date  on  which 
distribution  would  ordinarily  take  place  is 
postponed,  interest  will  be  chargeable  on  an 
advancement  from  the  date  when  the  die- 
tribution  should  have  taken  place.  Sharpens 
Estate,  13  Phila.  (Pa.)  360,  37  Leg.  Int.  234. 
In  that  case  wherein  it  appeared  that  a  testa- 
tor directed  that  interest  on  all  moneys  ad- 
vanced by  him  should  cease  from,  the  date  of 
his  will,  and,  owing  to  certain  difiiculties  con- 
nected with  the  sale  of  real  estate,  the  distri- 
bution was  delayed,  it  was  held  that  interest 
was  to  be  charged  on  the  advancements  from 
the  date  at  which  a  settlement  sh<9uld  have 
been  had. 

So  it  was  said  in  Thompson's  Estate,  13 
Phila.  (Pa.)  292,  36  Leg.  Int.  460,  8  W.  N. 
C.  16:  ''An  advancement  being  in  its  nature 
a  gift  and  not  a  debt,  is  exempt  from  inter- 
est. But  where  the  distribution  of  the  dece- 
dent's estate  has  been  for  any  reason  post- 
poned beyond  the  ordinary  period  for  settle- 
ment, the  advancements  being  regarded  as 
cash  in  the  hands  of  the  parties  to  whom 
they  were  made,  will  be  chargeable  with  in- 
terest from  the  date  at  which  distribution 
should  have  been  effected.  The  law  does  not 
compel  an  account  from  the  executor  or  ad- 
ministrator until  one  year  has  elapsed  from 
the  death  of  the  decedent  and  it  does  not  con- 
template a  distribution  until  his  account 
shall  have  been  audited.  In  case  of  a  delay 
in  the  audit,  and  consequently  in  the  dis- 
tribution of  the  fund,  interest  will  run  upon 
the  advancements  from  the  legal  period  of 
distribution,  for  an  obvious  reason.  At  that 
period  each  distributee  was  entitled  to  his 
share  in  cash,  and  to  the  extent  of  the  sums 
advanced  to  them,  the  parties  favored  by  the 
decedent  must  be  regarded  as  having  actually 
received  their  shares  in  cash.    Unless,  there- 
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fore,  interest  is  charged  upon  these  sums 
from  that  period,  an  inequality  will  be 
worked  between  the  two  classes  of  distribu- 
tees." 

In  Ford's  Estate,  11  Phila.  (Pa.)  97,  32 
Leg.  Int.  396,  it  was  held  that  since  the 
law  contemplates  a  settlement  of  an  estate 
within  one  year  after  the  testator's  death, 
interest  should  not  be  charged  on  advance- 
ments during  that  year^  but  it  should  be 
cbarged  from  the  date  of  filing  the  account 
(tf  the  executors*  to  the  date  of  distribution. 

Where  the  advancements  made  to  several 
li^tees  is  in  excess  of  the  amounts  to  which 
they  are  entitled  and  the  time  fixed  by  the 
testator  as  the  period  of  distribution  is  de- 
iAyed  for  several  years,  the  excess  is  cliarge- 
able  with  interest  from  the  date  fixed  for 
distribution  until  the  actual  and  final  set- 
tlement of  the  estate.  Cabells  v.  Puryear, 
27  Grat  (Va.)  902,  overruling  24  Grat.  260. 
See  also  Barrett  v.  Morriss,  33  Grat.  (Va.) 
273;  Re  Hargreaves,  88  L.  T.  N.  S.  (Eng.) 
100. 
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Jvry  —  Seleotion  *-  Peremptory  Cbal- 
leneea  »  Number  Allowed  —  Will 
Contest. 

In  a  will  contest,  the  sole  issue  being  will 
or  no  will,  the  parties  proponent  and  the  par- 
ties contestant  are  entitled  to  but  four  per- 
emptory challenges. 
Wllla  —  Reroeatloii  —  Deatrvetioii  of 

Oae  Copy  of  Will  Ezoeutod  in  Ditpli- 

eate. 

Uliere  a  will  is  executed  in  duplicate,  de- 
struction of  one  copy  by  the  testator  raises 
the  rebuttable  presumption  of  intent  to  re- 
voke. 

[See  note  at  end  of  this  case.] 

Saae. 

'Ihe  evidence  is  held  to  make  a  question  for 
the  jury  whether  testator  by  destruction  of 
one  of  duplicate  wills  intended  a  revocation. 

[See  note  at  end  of  this  case.] 
Contest  —  Trial  —  ReqnirinR  Froduo- 

tioii  of  8«1»eri1iins  Witnesioa. 

Where  it  is  shown  that  a  witness  to  the 
execution  of  a  will  resides  out  of  the  sUte  and 
she  testified  in  the  probate  court,  and  no  real 


issue  is  made  as  to  the  execution  of  the  will, 
there  is  no  error  in  failing  to  require  that 
such  witness  be  produced. 

Evidence  —  Condnet  of  Proponent, 

Testimony  as  to  conduct  and  statements  of 
a  proponent  is  properly  restricted  to  the  piir- 
pose  of  testing  his  crcidibility,  and  cannot  be 
used  as  substantive  testimony. 

Testamentary  Capacity  —  DeclaratioBo 
—  Remotonoss. 

Letters  used  in  testator's  divorce  ca$e 
twenty-five  years  prior  to  his  death  are  in- 
admissible as  too  remote  to  show  his  lack  of 
sound  mind. 

Admisiibility  of  Opinion  Eridonco* 

Since  sanity  is  normal,  it  is  not  error  in  a 
will  contest  to  admit  opinion  evidence  of  one 
who  has  transacted  business  with  testator 
that  testator  seemed  to  have  capacity  to  at- 
tend to  his  business  affairs. 

Export  Evidence  —  Ultimate  Question 
for  Jnry, 

In  a  will  contest,  it  is  not  error  to  sustain 
objections  to  questions  of  a  physician  as  to 
wliether  one  in  the  stages  of  senile  dementia 
would  have  capacity  to  know  the  natural  ob- 
jects of  his  bounty. 

Initmctions  —  Freinmption  of  Intent 
to  Revoke. 

In  a  will  contest,  an  instruction  that,  if  a 
duplicate  copy  was  destroyed  before  testator 
handed  anoUier  copy  to  an  executrix,  there 
can  be  no  conclusive  presumption  that  he  de- 
stroyed the  duplicate  with  intent  to  revoke, 
18  not  erroneous. 

Error  to  Circuit  Court,  St.  Clair  county: 
Law,  Judge. 

Proceeding  for  probate  of  will  of  Robert 
Walsh,  deceased.  Joseph  Walsh  and  Xan 
Walsh,  proponents,  and  Emma  Keith  et  al., 
contestants.  Judgment  for  proponents.  Con- 
testants bring  error.  The  facts  are  stated 
in  tlie  opinion.    Affibmed. 

Sloman  d  8loma/n  and  Adolph  Sloman  for 
plaintiffs  in  error,  Emma  Keith,  Ellen  G. 
Kennedy  et  al. 

Selling   d  Brand   for   plaintiflfs   in  error. 

Flattery. 

Lincoln  Avery,  P.  H.  Phillipa^  and  Walah 
d  WaUh  for  appellees. 

[44]  Stone,  J.— This  case  presents  a  con- 
test over  a  petition  to  probate  the  alleged 
last  will  and  testament  of  Robert  Walsh, 
deceased.  The  petition  was  granted  in  the 
probate  court  of  St.  Clair  county,  and  con- 
testants appealed  to  the  circuit  court,  where 
the  matter  was  tried  before  a  jury,  whioli 
found  said  instrument  to  be  the  last  will  and 
testament  of  said  deceased.  The  case  is 
brought  into  this  court  by  the  contestant  p. 
The  Instrument  in  controversy  was  made  by 
Mr.  Walsli  on  the  22d  day  of  May,  1908„ 
and  was  as  follows: 
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*I>iist  Will  and  Testament  of  Robert  Walsh. 

'"In  the  name  of  God — amen. 

*I,  Robert  Walsh,  of  Port  Huron.  Michigan, 
do  make  and  publish  this  as  my  last  will 
and  testament. 

"First.  I  give,  grant  and  bequeath  all  my 
jiioperty,  real,  personal  and  mixed  to  Joseph 
1"\  Walsh  and  Nan  Walsh,  my  executors  here- 
in named  in  trust  for  tlie  uses,  persons  and 
purposes  hereinafter  named  to  be  by  them 
disposed  of  as  I  sliall  herein  direct. 

"Second,  I  give  and  bequeath  to  each  of 
jny  nephews  and  nieces  the  sum  of  one 
thousand  dollars — such  nephews  and  nieces 
being  as  follows: 

[45]  "William  Flattery,  Thomas  Flattery, 
Robert  Flatterv,  Emma  Flatterv  Keith,  Belle 
Flattery  Keith,  children  of  my  sister,  Jo- 
hanna Flattery. 

"Grace  Flemming,  Nellie  Flemming,  Thom- 
as Flemming,  children  of  my  niece,  Grace 
Flattery  Flemming. 

"Ellen  Grace  Kennedy,  Maria  Adeline 
^Vah4h,  Aloysiaus  Geneveve  Walsh,  Robert 
Walsh,  Thomas  Walsh,  Charles  R.  Walsh, 
children  of  my  brother,  Patrick  J.  W^alsh. 

''Third.  I  give,  grant  and  bequeath  to  the 
children  of  William  Walsh,  the  deceased  son 
of  my  brother  Patrick  J.  Walsh,  each  the 
sum  of  five  hundred  dollars.  .  .  .  And  I 
direct  that  my  ^ecutors  shall  ascertain 
their  names  and  pay  that  sum  to  each  of 
them  as  hereinafter  directed  (as  to  time) 
in  reference  to  other  bequests. 

"Fourth.  In  the  case  of  the  death  of  any 
person  named  or  intended  to  be  named  in 
til  is  will,  I  direct  that  the  fund  herein  pro- 
vided for  such  person  shall  be  paid  to  his  or 
her  heirs,  in  the  proportion  that  his  or  her 
estate  would  have  been  distributed  had  such 
person  died  intestate.  » 

''Fifth.  The  rest  and  residue  of  my  estate 
I  give,  grant  and  bequeath  to  the  children  of 
my  brother,  Thomas  Walsh,  as  follows: 

"Joseph  F.  Walsh,  Mary  Walsh  Hayden, 
Helena  Walsh,  Elizabeth  Walsh,  Grace  Walsh, 
Thomas  A.  Walsh,  William  Walsh,  Regina 
Walsh,  Nan  Walsh  or  Anna  Walsh,  children 
of  Thomas  Walsh,  nine  in  number. 

"Sixth.  I  direct  that  my  executors  shall 
pay  all  legacies  under  this  will  before  dis- 
tributing my  estate  as  provided  in  the  sixth 
paragrapli.  .  Such    payment   to   be 

made  out  of  the  personal  estate  (if  possible) 
and  to  be  made  within  one  year  after  my 
death  if  practicable  and  otherwise  as  soon  as 
practicable  thereafter  without  sacrifice  of 
the  estate.  But  if  the  payment  of  legacies 
1>e  delayed  after  one  year  all  such  legacies 
shall  draw  interest  at  five  per  t;ent  payable 
annually  and  shall  not  be  delayed  longer  than 
ten  years. 

*'8eventh.  In  case  the  residuary  legatees 
named  in  the  sixth  paragraph  of  this  will, 


shall  not  all  have  attained  the  age  of  thirty- 
five  years  at  my  death  (such  [46]  residuary 
legates  being  children  of  my  brother,  Thomas 
Walsh),  I  direct  that  my  executors  defer 
the  distribution  of  my  estate  until  the 
youngest  of  such  group  shall  attain  that 
age  and  during  that  time  (the  time  interven- 
ing after  my  death)  that  they  manage  my 
estate  and  collect  the  rents  and  income  there- 
from the  same  as  I  have  been  doing,  making 
repairs  and  paying  taxes,  insurance,  etc.,  as 
I  have  been  doing,  and  investing  the  same  for 
the  benefit  of  said  estate  and  said  residuarv 
legatees;  unless  my  said  executors  shall  de- 
cide that  an  earlier  distribution  is  for  the 
best  interest  of  estate  and  legatees;  and  then 
I  direct  that  such  distribution  shall  take 
place. 

"I  hereby  give  and  bequeath  to  my  niece, 
Emma  Keith,  daughter  of  sister  Johanna, 
of  the  city  of  Detroit,  fifteen  (35)  shares  of 
the  St.  Clair  County  Savings  Bank  stock 
for  her  use  and  benefit  during  her  lifetime. 
At  the  death  of  my  niece,  Emma  Keith,  the 
use  of  said  stock  to  be  equally  divided  among 
her  three  nieces  and  one  nephew  during  their 
lifetime,  and  should  any  of  them  die,  the 
survivors  to  take  the  share'  of  the  said 
deceased. 

"I  hereby  nominate  Capt.  Joseph  F.  Walsh 
and  his  sister,  Nan  Walsh,  as  executors  of 
this  will  and  testament. 

"Witness  my  hand  and  seal  this  22d  day 
of  May,  A.  D.  1908. 

"Robert  Walsh.     [Seal.] 

"Be  it  remembered  that  on  this  22d  dav 
of  May,  'A.  D.  1908,  came  the  above-named 
testator,  and  subscribed  the  above  will  and 
testament  in  our  presence  and  we.  at  his 
request  and  in  his  presence,  subscribed  our 
names  hereto  as  witnesses. 

[Signed]     "Joiix  L.  BukCK, 
"Jeax  Down." 

This  alleged  will  was  contested  in  the  court 
below  upon  three  grounds: 

(1)  Mental  incompetency  of  the  testator. 

(2)  Undue  influence  and  fraud  practiced 
by  some  of  the  proponents. 

(3)  The  revocation  of  the  will  by  testator 
by  destroying  the  same. 

When  the  will  in  question  was  made,  Mr. 
Walsh  [47]  went -to  the  office  of  Mr.  John  L. 
Black,  an  attorney  in  the  city  of  Port  Huron, 
where  it  was  prepared.  Previous  wills  had 
been  made  by  the  testator,  and  it  is  uncon- 
tradicted that  all  of  such  wills  and  one 
codicil  were  made  in  duplicate.  On  May  22. 
1908,  the  testator  went  to  Mr.  Black's  office. 
He  had  with  him  a  will  that  Mr.  Black  had 
previously  drawn  in  the  year  1906  or  1907. 
In  1905,  Mr.  Black  had  prepared  for  the 
testator  a  codicil  to  the  previous  will  drafted 
by    O'Brien    J.    Atkinson    and    executed    by 


WALSH'S  ESTATE. 

196  Mich.  Ji2. 


219 


testator  on  January  31,  1899.  It  is  uncon- 
tradicted that  all  three  of  the  wills  above 
referred  to  were  the  same  in  their  general 
trend  and  purpose.  Slight  changes  were  made 
in  each  successive  will,  or  codicil,  to  meet 
certain  changed  conditions,  which  we  do  not 
deem  it  necwsary  to  here  detail. 

The  first  will  prepared  by  Mr.  Atkinson 
was  witnessed  by  Mr.  Atkinson  and  George 
6.  Moore,  Avho  at  that  time  was  in  the  office 
of  Mr.  Atkinson.  Ab  the  record  shows,  this 
and  all  the  subsequent  wuUs  left  the  great 
bulk  of  the  estate  to  what  mav  be  termed 
the  members  of  the  Walsh  familv  at  Port 
Huron,  children  of  the  testator's  brother 
Tliomas  Walsh,  deceased.  The  contestants 
are  the  children  of  the  testator's  deceased 
brother  Patrick  J.  Walsh,  and  also  children 
of  his  sister  Johanna  Flattery,  and  children 
of  the  niece  Grace  Flattery  Flemming.  There 
i<  no  question  that,  from  a  period  prior  to 
the  making  of  the  first  will,  until  the  death 
of  the  testator,  his  relations  had  been  verv 
closie  to,  and  his  interest  very  great  in,  the 
family  and  children  of  his  deceased  brother 
'Hiomaa  Walsh,  who  are  termed  frequently 
in  this  record  the  Port  Huron  Walshes.  It 
appears  that  when  the  ^rst  will  was  made  he 
ex])re8.sed  great  interest  in  this  branch  of 
the  family,  and  the  evidence  shows  that  they 
were  much  in  his  mind.  A  comparison  of 
the  will  here  in  controversy  with  the  one 
drafted  by  Mr.  Atkinson  in  [48]  1899  shows 
that  they  are  alike  in  language  and  dispo- 
sition, and  the  evidence  shows  that  the  tes- 
tator was  desirous  of  using  the  same  lan- 
guage in  his  subsequent  wills,  in  the  main, 
aa  had  been  used  in  the  original  will.  The 
changes  made  were  the  provisions  for  Mr. 
Trimby  being  in  paragraph  4  of  the  will 
prepared  by  Mr.  Atkinson,  which  was  dFopped 
in  the  final  will ;  the  codicil  to  the  Atkinson 
will  prepared  in  1905  by  Mr.  Black  providing 
that  the  dividends  on  some  bank  stock  be 
paid  to  Emma  Keith  and  three  nieces  and 
one  nephew.  This  becUme  a  part  of  and  was 
embodied  in  the  final  will;  and  a  nephew*, 
Thomas  Walsh,  who  had  been  named  aa 
exeeator  in  connection  with  Joseph  Walsh, 
vas  dropped  as  an  executor,  and  his  niece 
Nan  Walsh  was  named  in  his  place.  In  other 
vords,  it  may  be  said  that  Robert  Walsh, 
ia  1908,  made  the  same  provisions  for  the 
children  of  his  brothers  Patrick  and  Thomas 
that  he  had  made  in  January,  1899,  and  the 
will  prepared  by  Mr.  Black  in  1906  or  1907 
did  not  in  any  way  alter  or  change  the  pro- 
viaioDs  made  for  these  two  families  as  con- 
Uined  in  the  will  of  1899.  The  testator 
i^tated  his  reasons  explicitly  in  his  instruc- 
tions to  his  attorney  for  his  desire  to  make 
the  changes  which  were  made.  The  history 
of  this  matter  was  given  by  Mr.  Black  upon 
the  trial,  and  in  speaking  of  the  testator  he 
testified,  among  other  things,  as  follows: 
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'In  1905,  he  came  to  me  and  wanted  a 
codicil  made  with  relation  to  the  15  shares 
of  stock  of  the  St.  Clair  County  Savings 
Bank.  At  that  time  I  drafted  that  codicil 
in  duplicate,  and  both  duplicates  were  exe- 
cuted in  the  same  manner.  That  was  Mr. 
Robert  Walsh's  idea.  He  said  that  Mr. 
Atkinson  advised  him  to  do  it.  I  asked  him 
why  he  wanted  it  in  duplicate,  and  he  said 
Mr.  Atkinson  advised  him  to  do  so.  The 
Atkinson  will  had  been  drawn  in  the  same 
manner  in  duplicate  too.  And  both  of  them 
executed  as  originals.  And  he  brought  both 
of  them  with  him  that  day,  and  I  annexed 
thereto  the  codicil  in  each  instance.  The 
[49]  codicil  was  pasted  onto  the  Atkinson 
will  in  the  case  of  each  of  the  two  of  theni, 
as  I  remember.  The  other  one,  the  other 
original  codicil,  was  pasted  on  the  other 
original  Atkinson  will.*  That  was  in  1906. 
All  he  wanted  done  at  that  time  was  a  dis- 
position of  the  15  shares  of  stock  of  the  St. 
Clair  County  Bank  to  go  to  Emma  Keith; 
that  is  what  he  told  me.  That  was  the  only 
matter  of  discussion  with  me  at  that  time  in 
relation  to  drawing  the  will,  and  also  that 
he  wanted  it  in  duplicate.  I  did  just  as  he 
wanted  in  that  regard.  .  .  .  Just  as  I 
remember  it,  it  seems  Mrs.  Keith  had  taken 
care  of  some  children,  and  he  wanted  her  to 
get  that  much  more,  not  absolutely,  but  the 
life  use  of  it.  Then  it  was  to  go  to  those 
children,  naming  them  in  there,  whoever  it 
was,  I  have  just  forgotten  the  reading  of  it, 
not  absolutely,  but  the  life  use  of  it,  if  I 
remember  rightly. 

''He  came  to  me  again  in  1906  or  1907, 
and  brought  with  him  this  same  Atkinson 
will  in  duplicate  with  the  two  codicils,  one 
annexed  to  each.  I  had  them  there,  and  he 
suggested  the  making  of  a  change  at  that 
time  in  the  executors  and  trustees  under  the 
will.  ...  I  made  the  change  in  ink,  'Nan 
Walsh,'  and  'Sister  Nan,'  in  the  last  two  lines 
in  the  body  of  the  instrument. 

"His  idea  at  first  was  that,  if  I  would 
write  the  names  in  there  and  let  it  go  at 
that,  it  would  be  sufficient,  and  I,  as  a 
lawyer,  undeceived  him  on  that  proposition. 
I  told  him  that  the  proper  method,  if  he 
wanted  to  make  a  change  of  that  sort,  was 
to  make  a  new  will.  I  suggested  to  him  to 
draft  a  new  will  and  re-execute  it;  a  new 
will  to  take  the  place  of  the  former  will  and 
the  codicil.  That  was,  as  I  understood,  what 
he  wanted  after  I  explained  it  to  him,  and 
he  said  further  he  wanted  it  word  for  word 
as  that  will  was.  The  reason  I  made  those 
changes  in  ink  there  was  a  guide  for  the 
stenographer.  He  wanted  it  so  far  as  pos- 
sible to  be  in  the  same  language  that  ap- 
peared in  the  Atkinson  will.  The  names  were 
grouped  there,  and  I  very  seldom  draw  a 
will — I  never  draw  a  will  in  that  form.  And 
the  idea  was  to  use  as  far  as  possible  the 
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exact  language  of  the  Atkinson  will;  and  lie 
wanted  no  changes  unless  it  was  absolutely 
necessary  so  as  to  put  Nan  in  pla«e  of  Tom, 
[50]  and  incorporate  the  codicil  which  I 
made  in  1905  and  the  words,  'Sister  Xan,*' 
in  place  of,  'Brother  Thomas.*  With  those 
exceptions,  he  wanted  it  exactly  the  same  as 
the  Atkinson  will,  and  I  did  not  go  into  the 
details  of  what  was  the  Atkinson  will  with 
him. 

"Then  I  drafted  in  duplicate  a  new  will,  or 
rather  Miss  Down  did,  for  me.  I  gave  her 
this  will  to  copy  and  told  her  to  incorporate 
in  it  this  paragraph  that  appeared  as  a 
codiciL" 

On  May  22,  1908,  testator  again  called  on 
Mr.  Black.  On  this  date,  the  provision  for 
Mr.  Trimby  in  the  1899  will,  and  retained 
in  the  1906  or  1907  will,  was  eliminated. 
No  other  changes  were  made.  Referring  to 
that  subject,  Mr.  Black  testified  as  follows: 

"He  came  in  and  said  to  me,  'Now  Tom 
Trimby  is  not  in  my  employ  now,  and  I 
want  that  paragraph  stricken  out.'  .  .  . 
Referring  to  the  will  which  I  had  drawn  be- 
fore I  drew  the  1908  will,  he  had  that  with 
him,  he  said  that  the  will  was  all  right  with 
the  exception  that  Mr.  Trimby  was  not  now 
in  his  employ,  and  that  he  did  not  wish  to 
leave  him  the  $500  that  was  in  the  prior 
will,  the  first  will  I  drew.  ...  He  didn't 
want  any  other  changes.  ...  On  May 
22d  he  came  into  my  oflSce  along  in  the 
morning  about  11  o'clock  I  think.  !Migs 
Down  prepared  this  instrument  that  is  intro- 
duced here  as  his  will.  Mr.  Walsh  did  not 
renuiin  in  my  office  while  that  work  was 
being  done  by  mj  stenographer.  I  can't 
say  where  he  went,  but  he  said  he  would 
come  back  in  about  an  hour,  if  I  remember 
it  right,  and  did  come  back  in  that  time. 
The  will  had  been  prepared  by  my  stenog- 
rapher, the  running  of  it  off,  while  he  was 
gone.  When  he  came  back  after  the  will  was 
drafted  by  the  stenographer,  I  think  I  was  in 
the  office,  that  is,  in  the  north  office,  I  read 
the  will  to  him.  .  .  .  He  said  that  was 
just  what  he  wanted.  Miss  Jean  Down  and 
I  are  witnesses  to  that  will.  !Mr.  Walsh 
signed  this  will  there  in  my  office,  and  I 
saw  him  sign  it.  Miss  Down  was  right  there 
looking  at  him  when  he  signed  it  in  our 
north  office. 

"Q.  How  was  it  that  you  and  Miss  Down 
put  your  names  here  as  witnesses  to  that 
will? 

"A.  At  the  request  of  Mr.  Walsh. 

[51]  "Q.  Where  was  Mr.  Walsh  when  you 
and  Miss  Down  each  signed  that  as  witnesses? 

"A.  He  was  right  there  in  that  office,  in 
the  north  office,  where  he  could  see  us.  After 
this  will  was  executed,  signed  by  him  and 
witnessed  by  us,  Mr.  Walsh  took  it  himself. 
There  was  a  copy  made  of  it  at  the  time, 


and  that  was  also  executed.  Miss  Down  and 
I  signed  each  one  of  them  in  his  presence 
and  at  his  request,  and  in  the  presenee  of 
each  other,  and  he  signed  both  of  them. 

"Q.  What  did  you  do  with  this  will,  and 
also  the  copy  of  it,  or  the  duplicate  •!  it 
at  that  time? 
"A.  Gave  it  to  Mr.  Walsh. 
"Q.  What  did  he  do  with  them  ? 
"A.  I  can't  tell,  I  know  what  he  said  ke 
was  going  to  do  with  them.  ...  He 
said  to  me,  'I  put  one  of  these  in  the  Com- 
mercial Bank  and  the  other  one  in  the  St. 
Clair  County  Savings  Bank.'  Then  we 
started,  and  he  asked  me  up  to  have  lunch 
with  him  up  here  to  the  Metropole.  And 
we  started,  we  got  just  across  the  outer 
office,  when  he  said,  *No,  I  will  put  one  of 
them  in  the  bank  and  the  other  in  my  sale, 
and  if  anything  happens  you  can  tell  the 
folks.'  Now,  I  was  met  right  there  by  some- 
body and  went  back,  and  Mr.  Walsh  went 
on  up  to  the  Metropole,  because  I  followed 
him  up  later,  and  when  I  got  up  there  he 
was  coming  out  from  dinner. 

"Q.  Now,  let  us  see  whether  you  and  I 
understand  each  other.  You  mean  by  that 
that  he  said  he  was  going  to  put  the  1906 
wills  in  one  place  and  the  1908  wills  in 
another  ? 

"A.  No,  there  were  two  1908  wills,  they 
were  put  in  one  envelope,  and  he  was  going 
to  place  one  of  them  in  the  Commercial  Bank, 
that  is  what  he  said,  and  one  in  the  St.  Clair 
County  Savings  Bank.  He  told  me  that  be- 
ifore  he  left  the  inner  office;  then,  when  we 
got  to  the  outer  office,  he  said,  'No,  I  will 
put  one  in  the  bank,'  but  didn't  say  which 
bank. 

''Q.  One  of  the  1908  wills? 

"A..  Yes,  'and  the  other  one  I  will  put  in 
my  safe.' 

'Q.  That  is  the  other  1908  will? 
'A.  Yes,    ...    He  told  me  if  anything 
should  happen  to  him  I  should  teU  the  folks 
where  'they  are.'    He  said,  *You  can  notify 
the  folks  if  there  is  anything  happens  to  me.' 

[52]  "Q.  Notify  them  what? 

"A.  Where  the  wills  are;  tiiat  is  what  he 
referred  to. 

"Q.  That  is  what  I  meant.  After  yon  heard 
of  Mr.  Walsh's  death,  did  you  notify  any 
one? 

"A.  I  told,  I  think,  Mr.  Joe  Walsh  what 
his  uncle  had  told  me. 

"Q.  How  long  was  that  after  the  death? 

**A.  Well,  now,  I  think  that  was  after  the 
funeral;  I  should  judge  it  was  the  next  day. 
I  didn't  know  whether  Mr.  Joe  Walsh  knew 
about  the  will  or  not,  and  I  called  his  at- 
tention to  it.  •    • 

"Q.  What  did  he  say? 

"A.  He  said  he  would  look  them  up.** 
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Miae  Nan  Walsh  was  called  by  tlie  con- 
testants, xmder  the  statute  for  examination, 
and  upon  this  subject  she  testified,  in  part, 
t&  follows: 

"Q.  Now,  Miss  Walsh,  I  Bhow  you  this 
p&per  marked  'Exhibit  A,'  which  is  the  in- 
strument dated  May  22,  1908,  and  this  paper 
marked  'Exhibit  B,'  which  is  the  socalled 
Atkinson  wiH,  and  annexed  to  which  is  £x- 
liibit  C,  the  codicil  prepared  by  :Mr.  Black 
ii  1905,  and  ask  you  where  those  papers 
came  from? 

"A  At  the  time  of  my  uncle's  deatli,  they 
were  in  my  safety  vault  at  the  Commercial 
Bank.  My  uncle  had  no  key  to  it -and  never 
had  one.  I  don't  know  that  he  knew  I  had 
that  safety  deposit  vault.  I  don't  believe 
1  ever  told  him.  In  fact,  I  know  I  did  not. 
At  the  time  of  his  death,  Exhibits  A,  B,  and 
C  were  in  this  envelope  which  is  produced 
here,  marked  Exhibit  E. 

''Q.  How  long  had  those  three  papers  in 
that  envelope  been  in  your  personal  safety 
deposit  vault  of  which  your  uncle  had  no 
knowledge  ? 

'A.  I  couldn't  say  that  for  sure.  I  think 
it  was  some  years.  It  might  be  three,  four, 
or  five  years. 

"Q.  Would  you  say  that  it  was  prior  to 

mo? 

"A.  I  couldn't  be  sure  of  that. 

*'Q.  When  did  you  first  get  poBsession  ahd 
have  possession  of  those  papers? 

"A.  Why  these  papers,  this  envelope  was 
given  me  one  day  by  my  uncle  in  the  ofiice 
at  236  Huron  avenue.  As  to  the  date  it  was, 
I  don't  know.  The  only  thing  I  do  know  it 
was  after  the  date  of  this  will,  [53]  1908,  it 
must  have  been,  because  I  had  the  papers 
from  the  day  he  gave  them  to  me,  and  he 
said,  'Keep  this,  lady,  yov  may  want  them 
some  day,'  and  I  kept  those  papers. 

"Q.  Can  you  fix  that,  was  it  in  May,  1908? 

"A.  I  couldn't  fix  that  date.     .     .     . 

"Q.  You  couldn't  be  sure  ?  All  right.  Then 
we  will  pass  to  the  next  point,  and  I  will 
ask  you  what  you  did  at  the  time  your 
uBcIe  handed  you  those  papers;  what  he 
did,  and  what  you  did? 

"A  Why,  as  nearly  as  I  can  remember,  I 
had  come  in  from,  luncheon  at  noon,  and  wlien 
I  came  into  the  office  Uncle  took  this  envelope, 
and  he  took  it  out  of  his  inside  pocket,  and 
he  handed  it  to  me,  and  said,  'Keep  this, 
lady,  you  may  want  them  some  day.'  Then 
just  about  that  time  he  took  out  of  his 
^ket  the  key  to  the  safe,  and  he  handed 
that  to  me;  that  I  was  to  open  up  for  the 
afternoon's  proceeding,  or  whatever  it -was. 
He  put  oih  his  hat  and  went  out.  That  is 
as  near  as  I  can  remember. 

"Q.  Is  it  not  a  fact  that  he  gave  you  the 
keys  to  put  tliofle  papers  in  the  safe,  and 
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did  you  not  then  and  there,  in  his  presence, 
put  those  papers  in  that  envelope  in  his  safe, 
close  the  door,  and  hand  him  back  the  key? 

**A.  I  don't  believe  I  did.     .    .    . 

"Q.  This  was  his  safe? 

"A.  It  was. 

"Q.  By  this  safe,  I  mean  Robert  Walsh's 
safe? 

"A.  Yes,  sir;  in  his  office  where  I  was 
employed  at  the  time.  I  couldn't  tell  you 
exactly  how  long  those  papers  remained  in 
Robert  Walsh's  safe. 

"Q.  A  day,  week,  or  month? 

**A.  I  would  not  know  that,  Mr.  Selling. 

'*Q.  Well,  were  they  there  a  year? 

"A.  I  couldn't  be  sure  of  that. 

"Q.  Haven't  you  any  way  of  locating  the 
time? 

"A.  No,  I  have  not,  not  specially. 

"Q.  Have  you  any  way  of  locating  the  time 
when  you  took  them  out? 

"A.  Yes,  I  have,  decidedly. 
'Q.  How? 

*A.  I  took  them  out  the  day  before  my 
uncle  was  buried,  last  February. 

[54]  "Q.  You  took  them  out  of  the  safe? 

"A.  No,  out  of  the  safety  box,  I  thought 
you  were  speaking  about. 

"Q.  I  asked  you  about  the  safe,  that  is 
where  you  say  you  put  them  that  day  that 
he  handed  you  that  envelope  and  the  keys 
to  his  own  safe? 

"A.  Yes. 

''Q.  When  did  you  take  them  out  of  his 
own  safe? 

'A.  I  can't  tell  you  that  exactly. 
'Q.  It   was    some   considerable   period   of 
time? 

"A.  I  wouldn't  know  whether  it  was;  it 
may  have  been  a  month,  it  may  have  been 
a  year,  it  may  have  been  two  years,  I 
wouldn't   know   that   for    certain. 

''Q.  It  wasn't  longer  than  two  years,  then? 

"A.  I  wouldn't  be  sure  of  that. 

''Q.  You  wouldn't  even  be  sure  of  that? 

«A.  No*. 

''Q.  Can  you  locate  the  time  when  you  took 
those  papers  out  of  Robert  Walsh's  safe 
and  put  them  in  your  safety  deposit  boz»  of 
which  he  had  no  knowledge? 

"A.  I  can't  remember. 

*'Q.  What  was  the  occasion  for  your  tak- 
ing that  envelope  containing  those  papers  out 
of  your  uncle's  safe  and  putting  them  in  your 
own  safety  deposit  box  ? 

"A.  Why,  I  would  say  that  I  was  afriiid 
of  fire.     .     .     . 

"Q.  Was  your  uncle  in  Port  Huron  at  the 
time  you  did  it? 

"A.  I  couldn't  tell  you  that,  Mr.  Selling. 

"Q.  You  didn't  tell  him  you  were  going 
to  do  it  before  you  did  it,  did  you? 

"A.  I  never  spoke  of  it  to  him. 
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"Q.  You  never  told  him  you  were  going  to 
do  it,  and  you  never  told  him  you  had  done 
it,  isn't  that  true? 

"A.  I  never  did. 

"Q.  So  your  uncle  never  knew  tip  to  the 
day  of  his  death  that  you  had  those  papers 
in  the  envelope  in  your  own  private  safety 
deposit  box  at  the  Commercial  Bank  to  which 
only  you  had  access,  is  that  right? 

*'A.  I  don't  know  that  he  did. 

"Q.  Well,  he  did  not  from  you,  did  he? 

"A.  He  knew  I  had  them;  he  had  iold  me 
to  keep  [55]  them  safe.  I  never  told  him, 
and  he  never  had  asked  me.  He  gave  them 
to  me  to  keep  safe,  and  he  knew  I  would 
do  it. 

''Q.  And  he  handed  you  the  keys  to  his  safe 
at  the  time,  is  that  right? 

"A.  I  couldn't  say  he  did  them  both  at 
one  time. 

*'Q.  You  said  at  the  same  time.  Was  it 
not  at  the  same  time?  Didn't  he  hand  you 
the  keys  to  the  safe  at  the  same  time  that 
he  handed  you  the  envelope? 

"A.  Why,  it  was  about  the  same  time. 

*'Q.  What  do  you  mean  by  about  tlie  same 
time? 

"A.  Why,  he  took  those  papers  from  his 
inside  pocket  and  he  handed  them  to  me,  and 
lie  said,  *Keep  this,  lady,  you  may  want  them 
some  day.'  Then,  a  few  minutes  after,  he 
took  and  handed  me  the  keys.  He  always 
handed  me  the  keys  to  the  safe  when  I  came 
in  in  the  afternoon." 

The  printed  record  in  this  case  contains 
nearly  1,200  pages.  We  find^  it  will  be  im- 
practicable to  copy  at  great  length  the  testi- 
mony in  this  immense  record.  We  shall 
content  ourselves  with  stating  the  substance 
of  it.  There  was  testimony  pro  and  con  as 
to  tlie  mental  capacity  of  the  testator,  ex- 
tending over  a  period  of  many  years  before 
his  death,  which  occurred  in  Florida  on 
February  22,  1914.  This  question  of  mental 
capacity  was  submitted  to  the  jury  in  a 
very  elaborate  charge,  and  we  shall  spend 
no  time  in  considering  whether  the  question 
should  have  been  submitted  to  the  jury;  and 
the  same  may  be  said  of  the  question  of 
undue  influence,  which  question  was  also  sub- 
mitted to  the  jury. 

The  testator  had,  for  a  number  of  years 
prior  to  his  death  and  prior  to  his  going  to 
Florida  in  the  fall  of  1913,  spent  his  winters 
in  California. 

The  duplicate  of  the  will  of  1908  retained 
by  Robert  Walsh  has  never  been  found,  al- 
though due  search  was  made. 

As  bearing  upon  the  subject  of  revocation 
of  the  will  in  question,  the  contestants  pro- 
duced testimony  of  [56]  statements  made 
from  time  to  time  by  the  testator.  Among 
others,  it  was  testified  to  by  contestant 
Robert   Flattery   that,   in   1909,   when   Mr. 


Flattery  and  his  wife  were  visiting  the  tes- 
tator, Mr.  Flattery  had  said  to  his  uncle: 

"Uncle,  on  these  trips  out  to  Calif omia,  if 
anything  should  happen  to  you,  have  you 
got  your  things  fixed — got  a  will  fixed?'' 

To  which  the  testator  had  replied: 

"Will,  be  'dang!'  Everything  will  be  share 
and  share  alil^e,"  but  says,  ''I  do  want  $5,000 
for  Father  McManus" 

This  testimony  is  corroborated  by  that  of 
Mrs.  Flattery. 

There  was  also  testimony  that  in  1909, 
when  Mrs.  Mary  A.  Walsh,  the  widow  of 
Patrick  J.  Walsh  of  Detroit,  accompanied 
by  her  three  daughters,  came  to  Port  Huron 
to  see  him,  he  said  to  her:  *'Maiy,  yo«i  are 
getting  old.  Have  you  made  a  will?*'  To 
which  she  replied,  '*No,  I  haven't  made  a 
will."     And  he  said: 

•'Well,  you  might  just  as  well  not  make  a 
will.  It  is  better  not  to  make  a  will.  But, 
if  you  do  make  a  will,  tlie  only  way  any  one 
should  make  a  will  is  share  and  share  alike. 
I  don't  make  any  will  at  all." 

There  was  also  testimony  of  Miss  Coleman, 
the  trained  nurse  wlio  came  to  take  care  of 
testator  after  his  return  from  CaKfomia  in 
the  spring  of  1913,  and  who  continued  to 
take  care  of  him  until  he  died.  She  testified 
to  the  condition  of  his  mind  much  of  the 
time  while  in  Florida.  She  testified^  in  sub- 
stance, that  about  a  month  before  testator 
wlis  taken  to  Florida,  probably  in  Octbber, 
1913,  he  asked  her  to  call  Joseph  Walsh  on 
the  telephone,  which  the  nurse  did,  and,  not 
being  able  to  get  Joseph  Walsh,  left  a  mes- 
sage, and,  Robert  Walsh  seeming  rather 
restless,  the  nurse  said,  "Uncle,  do  you  want 
to  see  Joe  on  business  of  importance?" 
[57]  And  he  said,  "Lady,  I  want  to  make  a 
will." 

It  appears  from  the  record  that  the  tes- 
tator had  been  somewhat  irritated  and  an- 
noyed by  letters  written  him  by  one  of  the 
Detroit  family  with  reference  to  property 
matters  in  which  the  testator  and  Patrick 
J.  Walsh  were  interested,  this  property  be- 
ing located  at  Port  Huron  and  having  been 
in  charge  of  the  testator,  who  had  made  cer- 
tain improvements  upon  the  property  and 
had  retained  the  rents  to  reimburse  himself; 
and  this  niece  £llen  Grace  Walsh  Kennedy 
had  written  him  letters,  and  it  is  claimed 
that  he  expressed  a  determination  to  cut 
her  out,  or  cut  her  off  from  sharing  in  anj'- 
portion  of  his  estate. 

Much  time  was  spent  in  the  examination 
and  cross-examination  of  Miss  Coleman  as 
to  whether  he  said  he  desired  or  wanted  to 
''make  a  will,"  or  to  "change  a  will;"  the 
witness  Miss  Coleman  being  of  the  opinion 
that  he  said  he  wanted  to  "make  a  will." 
This  witness  also  testified  that  about  three 
weeks  before  his  death  he  said  that,  if  it 
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had  not  been  for  the  trouble  "that  one"  made 
for  hini>  they  would  all  fare  alike;  and  the 
witness  inferred  that  the  term  "that  one" 
referred  to  Grace  Kennedy. 

On  the  part  of  the  proponents,  there  was 
much  testimony  tending  to  show  his  affection 
for,  and  the  deep  interest  which  he  took  in, 
the  Port  Huron  branch  of  the  family,  called 
sometimes  the  "favored  ones"  in  this  record; 
and  there  are  many  letters  to  different  mem- 
bers of  this  family,  and  especially  to  Nan 
Walsh,  who  seems  to  have  been  his  con- 
fidential clerk  during  a  large  portion  of  the 
years  covered  by  the  testimony,  expressing 
the  interest  which  he  took  in  the  family,  and 
containing  many  inquiries  regarding  their 
welfare  There  was  also  testimony  tending 
to  show  that  he  was  desirous  of  having  dif- 
ferent members  of  this  family,  especially  the 
young  women,  take  an  interest  [58]  in  the 
business  and  property  which  he  owned  at 
Port  Huron,  saying  that  it  would  be  theirs 
some  day,  and  that  he  wanted  them  to  learn 
how  to  care  for  it. 

Aside  from  the  testimony  on  behalf  of  the 
contestants,  above  referred  to,  there  was 
nothing  in  the  conduct  of  the  testator,  from 
the  time  he  made  what  may  be  termed  the 
"Atkinson  will,"  in  January,  1899,  down  to 
the  time  of  his  death,  to  show  that  he  had 
in  any  way  changed  in  his  feelings  toward  or 
interest  in  the  proponents,  and  the  other 
members  of  the  Port  Huron  Walsh  family. 
This  conduct  covers  many  years  prior  to  the 
death  of  the  testator,  and  we  think  is  sig- 
nificant as  showing  tlie  state  of  mind  of  the 
testator  and  his  determined  purpose  to  pro- 
vide liberally  for  them. 

We  shall  now  proceed  to  consider  some  of 
the  questions  raised,  and  rulings  of  the  court 
upon  the 'trial  of  the  case  at  the  circuit. 
Iliere  are  358  assignments  of  error,  and  it 
would,  be  interminable  for  us  to  consider 
these  assignments  separately.  We  shall  en- 
deavor to  dispose  of  them  as  we  proceed 
with  the  case. 

The  first  question  which  we  shall  consider, 
being  raised  by  an  assignment  of  error,  is 
the  claim: 

(1)  That  the  court  erred  in  refusing  to 
permit  all  of  the  contestants  to  have  more 
than  four  peremptory  challenges  upon  the 
impaneling  of  the  jury. 

While  it  may  be  somewhat  doubtful  whether 
the  question  is  properly  before  us,  the  court 
having  simply  stated  what  it  would  do  were 
a  further  peremptory  challenge  made,  yet 
we  are  disposed  to  treat  the  matter  upon 
its  merits.  All  are  familiar  with  the  statute 
which  provides  that  each  party  may  chal- 
lenge peremptorily  four  jurors.  In  this  case, 
all  the  contestants  filed  the  same  objections 
and  appeared  by  the  same  counsel  in  the 
probate  court.    All  of  the  contestants  signed 


the  same  claim  of  appeal.  One  bond  was 
filed  signed  by  all.  In  the  circuit  Court,  four 
sets  of  attorneys  claimed  to  represent  dif- 
ferent contestants. 

[59]  (2)  At  the  close  of  the  testimony,  the 
oourt  denied  a  motion  on  behalf  of  the  con- 
testants for  the  direction  of  a  verdict  upon 
the  grounds  stated  in  the  foUowing^request : 

"The  evidence  in  this  case  shows  undis- 
putedly  that  the  instrument  alleged  to  be 
the  last  will  and  testament  of  Robert  Walsh 
was  executed  in  duplicate.  I  charge  you 
that  both  duplicates  constitute  but  one  will, 
and  that  the  destruction  of  the  one  by  Robert 
Walsh  with  intent  to  revoke  such  will 
w^ould,  in  the  eyes  of  the  law,  be  considered 
as  a  destruction  of  both  duplicates,  and  that 
under  the  evidence  the  duplicate  which  ap- 
pears to  have  been  last  in  his  possession, 
custody,  and  control,  not  having  been  pro- 
duced, or  its  absence  accounted  for,  the  pre- 
sumption is  that  Robert  Walsh  destroyed 
the  same  with  the  intention  of  revoking  it; 
inasmuch  as  the  two  duplicates  constitute 
but  one  will,  that  same  presumption  would 
apply  to  the  duplicate  of  the  alleged  will 
produced,  and  your  verdict  must  therefore 
be  in  favor  of  the  contestants  and  against 
the  admission  to  probate  of  said  duplicate." 

Error  is  assigned  upon  the  refusal  to  give 
this  request. 

Contestants  maintained  in  the  oourt  be- 
low that  the  testimony  offered  by  the  pro- 
ponents to  overcome  said  presumption  was 
not,  as  matter  of  law,  sufficient  to  overcomi* 
the  same,  or  to  bring  proponents  within  any 
of  the  exceptions  to  the  rule. 

(3)  Failure  to  call  Jean  Down,  one  of  the 
subscribing  witnesses. 

This  witness  had  been  examined  upon  tl»e 
hearing  in  the  probate  court.  It  appeared 
that  she  resided  out  of  the  State  of  Michigan, 
and  in  Chicago.  Proponents  offered  to  read 
her  testimony,  taken  in  probate  court,  which 
had  been  extended  and  its  correctness  testi- 
fied to  by  the  stenographer.  This  offer  being 
objected  to  by  the  contestants,  the  same  was 
withdrawn.  It  is  claimed  that  this  failure 
to  call  this  witness  was  reversible  error. 

[60]  (4)  Upon  the  trial  there  was  testi- 
mony relating  to  certain  conduct  and  state- 
ments of  Joseph  Walsli,  proponent,  at  tho 
home  of  his  uncle  Patrick  J.  Walsh  just  prior 
to  the  latter's  death,  and  shortly  before  the 
making  of  what  is  termed  the  Atkinson  will. 
This  evidence  was  admitted,  but  the  court 
limited  its  use  merely  for  the  purpose  of 
testing  the  credibility  of  Joseph  Walsh,  but 
denied  its  use  as  substantive  evidence,  and 
in  its  charge  to  the  jury  so  limited  the  iise 
of  such  testimony,  and  instructed  the  jury 
that  the  statements  could  not  be  used  a«i 
proof  that  undue  influence  was  exercised  bv 
Joseph   Walsh.     The  following  request   was 
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proffered  by  contestants  and  refused  by  the 
court: 

"If  you  find  that  Joseph  Walsh,  on  the 
Friday  before  Patrick  J.  Walsh's  death, 
went  to  Patrick  J.  Walsh's  house  and  had 
A  controversy  with  him  with  reference  to 
an  attempt  upon  the  part  of  Joseph  Walsh 
to  have  Patrick  J.  Walsh  deed  to  the  Port 
Huron  Walshes  certain  property  in  Detroit 
which  Patrick  Walsh  refused  to  do,  and  if 
you  find  that  Joseph  Walsh  threatened  to 
get  even,  then  you  must  consider  whether 
^r  not  Joseph  Walsh  did  endeavor  to  get 
even,  and  whether  through  his  influence,  and 
the  influence  of  others,  the  Atkinson  will 
was  made  in  the  following  month,  whereby 
tfee  Detroit  Walshes  were  left  but  $1,000 
each  and  the  great  bulk  of  the  estate  left 
to  the  Port  Huron  Walshes." 

Error  is  assigned  upon  this  refusal. 

(5)  It  appeared  in  evidence  that  the  tea- 
-tator's  wife  procured  a  divorce  from  him  in 
1885;  that  the  case  was  appealed  to  this 
court  and  the  decision  handed  down  in  June, 
1886.  It  also  appeared  that  the  record  in 
that  case  contained  a  large  niunber  of  letters 
which  had  been  written  by  the  testator  to 
)iis  wife  before  and  pending  that  litigation. 
Those  letters  are  referred  to  in  the  opinion 
in  Walsh  v.  Walsh,  61  Mich.  564,  28  X.  W. 
718,  where  the  writer  of  the  opinion  said: 

[€1]  '•They  (Walsh's  letters)  are  such  as 
no  man,  in  any  rank  of  life,  could  write  to 
his  wife,  in  his  right  senses,  unless  he  was 
brutal  and  beastly  in  his  nature.  .  .  . 
They  are,  indeed,  more  like  the  crazy  ebulli- 
tions of  an  insane  man  than  they  are  tlie 
production  of  any  reasonable,  decent  human 
mind." 

These  letters  were  offered  in  evidence  for 
the  purpose  of  showing  the  mental  state  or 
condition  of  the  writer's  mind  at  the  time 
they  were  written.  Those  letters  cover  a 
period  running  from  1879  to  1883.  The 
letters,  upon  objection,  were  excluded  by  the 
court,  as  was  also  the  opinion  of  this  court 
in  that  case,  to  all  of  which  exception  was 
duly  taken. 

(6)  Objection  was  made,  and  overruled, 
to  certain  testimony  of  Frank  C.  Wellman, 
cashier  of  the  St.  Clair  County  Savings  Bank, 
as  to  the  mental  competency  of  the  testator. 
The  following  questions  were  asked: 

''Q.  From  your  observation  of  Mr.  Walsh 
from  the  time  he  opened  the  account  in  1902 
up  to  two  years  before  his  death,  what  is 
your  opinion  of  his  mental  capacity  to  trans- 
act business?  (This  question  was  objected 
to,  the  objection  overruled,  and  an  exception 
taken,  and  the  witness  answered : ) 

<'A.  I  should  judge  that  he  was  com- 
petent to  transact  any  business  that  he 
desired.     .     .     . 

"Q.  Now,  was  Mr.  Walsh,  in  your  opinion, 
^luring   the   time   he   was  making   these  de- 


posits and  doing  the  business  in  your  bank, 
in  a  mental  and  physical  condition  to  trans- 
act business  requiring  an  exercise  of  judg- 
ment and  the  reasoning  faculties  and  con- 
secutive thought  on  his  part?  (Objection 
and  exception.) 

''A.  In  my  opinion  he  was.^ 

It  is  claimed  this  was  error. 

(7)  Questions  to  expert  witnesset  Dn. 
Babcock  and  Kennedy. 

In  the  direct  examination  of  Dr.  Babcock, 
the  following  occurred: 

"Q.  Assuming  that  to  make  the  will  in 
question  [62]  the  jury  must  be  satiafied  that 
Robert  Walsh  at  the  time  of  making  this 
will  in  May,  1908,  which  discriminates 
among  his  relatives,  that  not  only  he  had 
sufficient  memory  to  recall  the  several  per- 
sons who  might  or  ought  to  be  the  fitting 
objects  of  his  bounty,  but  sufficient  under- 
standing to  comprehend  his  relations^hip  to 
them,  their  relationship  to  him,  and  their 
claims  upon  him,  that  that  is  the  law,  would 
you  say  that  a  person  suffering  from  aefUle 
dementia  has  that   sufficient  memory? 

"Mr,  Avery:  I  object  to  that  question  as 
invading  the  province  of  the  jury.  (Objec- 
tion sustained.     Exception.) 

"Mr.  Selling:  Your  honor  gives  me  the 
exception  if  it  is  on  the  legal  proposition 
as  to  our  right  to  put  a  question  of  that 
sort,  I  would  like  to  be  heard,  if  the  court 
please. 

"The  Court:  No,  it  is  the  form  of  the 
question. 

"Q.  The  will  in  question  here.  Doctor,  is 
what  is  known  as  a  discriminatory  will;  he 
leaves  different  sums  to  different  relatives 
who  are  in  the  same  degree  of  relationship 
both  as  nephews  and  nieces  and  as  grand- 
nephews  and  grandnieces.  Assuming  that 
to  make  such  a  will  a  person  must  have  suf- 
ficient memory  to  recall  the  several  per- 
sons who  might  gr  ought  to  be  the  fitting 
objects  of  his  bounty,  and  sufficient  under- 
standing to  comprehend  his  relationship  to 
them,  their  relationship  to  him,  and  their 
claims  upon  him,  would  you  say  that  a  per- 
son suffering  from  senile  dementia  had  that 
mental  competency?  (Objected  to,  objec- 
tion sustained,  and  exception.) 

"Q.  Would  you  say  that  a  person  suffering 
from  senile  dementia  would  have  sufficient 
memory  to  recall  the  several  persons  who 
might  or  ought  to  be  the  fitting  objects  ot 
his  bounty,  and  sufficient  understanding  to 
comprehend  his  relationship  to  them,  their 
relationship  to  him,  and  their  claims  upon 
him? 

"Mr.  Avery:  The  same  objection.  (Ob- 
jection sustained.     Exception.) 

"Q.  What  can  you  say  in  general  as  to 
the  ability  of  a  person  suffering  with  seniie 
dementia  to  make  a  discriminatory  will : 
that  is,  a  will  treating  persons  in  the  same 
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d^pM  of  relationship  in  a  different  manner 
and  with  different  bequests  in  amount  and 
nature T  (Same  objection,  ruling,  and  ex- 
ception.)'* 

[63]  Subsequently,  after  the  witness  Dr. 
Babcock  had  given  his  testimony,  the  court 
stated  that  it  would  permit  an  answer  to  the 
qccstion : 

''Would  you  say  that  a  person  suffering 
from  senile  detn^ntia  would  have  sufficient 
memory  to  recall  the  several  persons  who 
might  or  ought  to  be  the  fitting  objects  of 
Uis  bounty,  and  sufficient  understanding  to 
comprehend  his  relationship  to  them,  their 
relationship  to  him,  and  tiieir  claims  upon 
him?" 

Upon  the  close  of  the  examination,  that 
qfue&tion  was  put  to  the  witness  Babcock, 
and  the  answer  was:  ''I  should  say  not  in 
all  instances." 

Similar  questions  put  to  the  witness  Dr. 
Kennedy  received  similar  rulings.  Thejie 
witnesses  were  examined  at  great  length,  as 
appears  by  the  record.  Error  is  assigned 
upon  these  rulings. 

(8)  Requests  of  contestants  Flattery  to 
ebarge.  The  fiteenth  request  to  charge  reads 
as  follows: 

''The  jury  may  consider  the  nature  and 
character  of  the  will,  and,  if  it  be  contrary 
to  natural  justice,  this,  with  the  other  facts 
of  the  case,  may  be  considered  by  the  jury 
in  the  determination  of  the  question  whether 
or  not  the  testator  was  of  sound  mind." 

This  request  was  refused,  and  error  it 
assigned  upon  the  refusal. 

The  twenty-ninth  request  was  as  follows: 

"The  jury  is  instructed  that,  while  a  man 
is  not  to  be  regarded  as  of  unsound  mind 
simply  because  the  provisions  of  his  will 
are  mijust,  yet  the  jury  have  a  right  to  take 
into  consideration  the  provisions  of  his  will; 
and  if  they  find  them  to  be  unjust,  in  view 
of  the  claims  that  his  relatives  rightly  had 
upon  his  bounty,  the  jury  have  a  right  to 
consider  this  fact,  in  connection  with  all  the 
other  circumstances  of  the  case,  in  determin- 
iog  whether  or  not  Robert  Walsh  had  suffi- 
cient mental  capacity  to  make  his  will." 

This  request  was  also  refused,  and  error 
is  assigned  upon  it. 

[64]  The  twenty-sixth  request  to  charge 
icsds  as  follows: 

'^en  may  have  mental  capacity  to  compre- 
hend a  few  simple  details,  but  when  an  es- 
tate is  large,  requiring  the  remembrance  of 
Kiany  facts  and  the  comprehension  of  many 
details,  and  the  disposition  to  be  made  is 
complicated,  and  there  is  a  great  discrimina- 
tion between  relatives  of  the  same  degree,  it 
requires  greater  mental  capacity  than  simply 
to  make  a  will,  leaving  to  all  relatives  of 
the  same  relationship  his  property,  share 
uid  share  alike;  and  you  must,  in  determin- 
Ann.  Cas.  1018B. — 15. 


ing  mental  capacity,  determine  whether  Rob- 
ert Walsh  had  sufficient  mind  and  memory  to 
make  the  discriminatory  will  now  offered 
here  for  probate." 

Also,  the  twenty-seventh  request: 

"It  is  claimed  by  the  contestants  in  this 
case  that  Robert  Walsh,  at  the  time  of  the 
making  of  the  instrument  presented  for  al- 
lowance here,  was  suffering  from  senile  de- 
itientia,  a  condition  of  the  mind  due  very 
often  to  the  hardening  of  the  arteries  leading 
to  the  brain,  often  found  in  persons  of  ad- 
vanced years  who  have  led  sedentary  lives 
and  who  have  had  a  great  deal  of  mental 
stress  or  worry.  Unless  those  offering  the 
will  for  probate  convince  you  by  a  fair  pre- 
ponderance of  the  evidence  that  Robert  Walsh 
did  not  have  semto  dementta^  or  that  the 
discriminations  in  his  will  were  not  due 
thereto,  then  you  must  find  against  the  will 
in  question." 

None  ol  the  foregoing  was  given  in  the 
language  stated,  and  error  is  assigned  theri»- 
on. 

The  oontestanta  Emma  Keith  and  others 
assign  error  upon  the  following  portion  ol 
the  charge: 

''Now,  if  this  duplicate  copy  was  destroyed 
by  Robert  Walsh  before  he  handed  the  other 
duplicate  copy  to  Miss  Nan  Walsh,  there 
can  be  no  conclusive  presumption  that  he 
destroyed  it  with  intent  to  revoke  it,  and 
under  those  circumstances  the  destruction 
of  the  duplicate  copy  by  Robert  Walsh,  be- 
fore the  time  he  handed  the  other  duplicate 
copy  here  produced  to  Miss  Nan  Walsh, 
does  not  necessarily  invalidate  the  duplicate 
copy  here  produced. 

"In  other  words,  if  Robert  Walsh  destroyed 
one  of  [65]  the  duplicate  copies  of  the 
paper,  while  he  had  both  in  his  possession, 
and  then  afterwards  handed  the  remaining 
duplicate  copy  to  Miss  Nan  Walsh  with  in- 
structions to  her  to  keep  it,  these  facts 
taken  together  raise  no  conclusive  presump- 
tion that  he  destroyed  the  duplicate  vrith 
intent  to  revoke  the  instrument,  and  if  you 
so  find  from  all  the  testimony,  facts,  and 
circumstances,  then  you  would  be  justified 
in  finding  that  Robert  Walsh,  by  the  de- 
struction of  one  of  the  duplicate  copies,  did 
not  intend  to  rev<^e  the  instrument  that 
be  had  executed,  and  that  the  instrument 
here  offered  is  tiie  last  will  and  testament 
of  Robert  Walsh,  deceased." 

Also  the  following: 

''On  the  other  hand,  if  you  find  from  all 
the  testimony,  facts,  and  circumstances,  that 
Robert  Walsh  retained  in  his  possession  one 
of  the  duplicate  papers  after  he  had  given 
one  of  them  into  the  possession  of  Miss  Nan 
Walsh,  the  nonproduction  of  this  duplicate 
instrument  so  retained  by  him  raises  a  pre- 
sumption that,  not  only  Robert  Walsh  de- 
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stroyed  thh  duplicate  inBtrumenty  but  alao 
that  he  destroyed  it  with  intent  to  revoke  the 
will  which  he  had  so  executed  in  duplicate, 
and  if  you  so  find  you  will  return  a  verdict 
that  the  purported  will  here  offered  is  not  tha 
last  will  and  testament  of  Kobert  Walsh,  de- 
ceased." 

The  court  added  the  following: 

"However,  if  at  any  time,  either  before  or 
after  the  delivery  of  the  duplicate  copy  of  the 
paper  to  Miss  Nan  Walsh,  Robert  Walsh  de- 
stroyed one  of  the  duplicate  copies  of  the 
instrument  with  intent  to  revoke  it,  that 
act  would  constitute  a  revocation  of  the 
instrument  and  defeat  the  will." 

The  question  whether  the  verdict  was  con- 
trary to  the  weight  of  the  evidence  is  not 
before  us,  and  will  not  be  considered;  the 
record  failing  to  show  any  motion  for  a  new 
trial. 

We  shall  consider  the  subjects  in  the 
order  in  which  they  have  been  stated. 

1.  Number  of  challenges  allowed  contest- 
ants. 

[66]  It  should  be  borne  in  mind  that  the 
issue  here  was,  will  or  no  will.  No  matter 
how  many  different  persons  appeal  in  a  will 
case,  they  can  only  raise  one  issue,  and  there 
can  be  but  one  trial  of  that  issue,  which  is 
to  determine  the  question  of  will  or  no  will. 
The  rule  seems  to  be  that  where  the  issue 
was  a  single  one,  and  where  there  could  be 
but  one  verdict,  it  was  as  though  there  was 
but  one  party  before  the  court;  but  where 
there  were  different  issues  and  different 
parties,  and  there  could  be  different  judg- 
ments against  the  various  parties^  that  the 
rule  is  different.  Stroh  v.  Hinchman,  37 
Mich.  490.  This  doctrine  was  approved  in  a 
later  case,  in  a  will  contest,  where  an  at- 
tempt was  made  to  have  separate  challenges 
for  the  separate  contestants.  The  lower 
court  denied  this  claim,  and  Justice  Gooley, 
in  affirming  this  decision,  said: 

"The  ruling  was  within  the  decision  of 
Stroh  V.  Hinchman,  37  Mich.  490,  and  re- 
quires no  discussion."  Fraser  v.  Jennison,  42 
Mich.  206,  at  page  211,  3  N.  W.  at  page  884. 

Contestants  cite  the  case  of  Yonkus  v.  Mc- 
Kay, 186  Mich.  203,  Ann.  Cas.  1917E  458, 
152  N.  W.  1031.  In  that  case,  it  appeared 
that  different  judgments  might  be  entered. 
This  court  said: 

''AH  of  the  defendants  are  not  liable  to 
the  same  extent,  or  for  the  same  reason,  or 
in  the  same  manner." 

Therefore  it  was  held  that  separate  chal- 
lenges were  proper.  We  think  the  case 
readily  distinguishable  from  the  instant  case, 
and  that  the  court  did  not  err  in  this  ruling. 

2.  Revocation.  This  presents  the  principal 
question  in  the  case  in  our  judgment. 

The  question  here  presented,  when  applied 
to  a  duplicate  will,  is  a  most  interesting  one 


and  appears  to  be  a  new  question  in  this* 
State.  Does  the  same  rule  apply  as  in  the 
case  of  a  single  will?  Counsel  for  propon- 
ents concede  that  in  case  of  a  single  will 
which  [67]  has  been  traced  to  testator'a 
possessioui  and  is  missing  at  his  death,  the 
law  raises  a  presumption  that  he  destroyed 
it,  and  that  he  did  so  with  intent  to  revoke 
it.  The  authorities  upon  the  subject  are 
not  numerous,  but  they  all  seem  to  be  to  the 
effect  that  the  same  rule  applies  in  the  case 
of  a  duplicate  will. 

In  1  Jarman  on  Wills  (6th  ed.)  p.  151» 
that  author  says: 

'^Sometimes  a  testator  for  greater  security 
executes  his  will  in  duplicate,  retaining  one 
part,  and  committing  the  other  to  the  custody 
of  another  person  (usually  an  executor  or 
trustee) ;  and  questions  have  not  unfrequent- 
ly  arisen  as  to  the  effect  of  his  subsequently 
destroying  one  of  such  papers,  leaving  the 
duplicate  entire.  In  these  cases,  the  pre- 
sumption generally  is  that  the  testator  means 
by  tiie  destruction  of  one  part  to  revoke  the 
will,  but  the  strength  of  the  presumption, 
depends  much  upon  circumstances." 

See  also  Thornton  on  Lost  Wills,  §  68. 

But  this  presumption  of  revocation  may  be 
rebutted,  the  same  as  in  other  cases.  While 
there  is  much  force  in  the  argument  that  the 
reason  why  a  will  is  made  in  duplicate  is 
that  if  one  becomes  lost,  mislaid,  or  de- 
stroyed, the  other  will  be  found  and  put  Into- 
effect,  yet  the  uniform  rule  seems  to  be  as- 
above  stated. 

The  last  expression  of  this  court  upon  the 
subject  of  lost  wills  is  in  Re  Keene,  189  Mich. 
97,  155  N.  W.  514.  There  Justice  Kuhn 
said: 

''It  is  without  question  the  rule  of  law 
that,  where  a  will  cannot  be  found  at  the 
death  of  the  testator  upon  proper  search 
being  made,  and  especially  where  the  will  is 
not  traced  out  of  the  possession  of  the 
testator,  it  is  to  be  presumed  that  it  was 
destroyed  by  him  animo  revocancU  But  it  is 
also  established  in  this  State  that  this  pre- 
sumption of  revocation  can  be  met  by  dec- 
larations of  the  testator.  It  was  said  in 
Ewing  V.  Mclntyre,  141  Misc.  506,  517  [104 
N.  W.  787,  791] : 

"  'But  counsel  for  contestants  contend 
that  the  declarations  of  the  testator  were  ftot. 
competent  evidence  to  rebut  the  presumption 
[68]  of  revocation,  and  that  the  great  weight 
of  authority  is  to  that  effect.  .  .  .  We  do 
not  deem  it  necessary  to  enter  upon  a  dis- 
cussion of  the  authorities  to  determine  on 
which  side  the  weight  of  authority  lies,  since 
the  rule  has  been  established  in  this  State 
against  contestants'  contention.  Lawyer  v. 
Smith,  8  Mich.  412  [77  Am.  Dec  460]; 
Harring  v.  Alien,  25  Mich.  505  i  Hope's 
Appeal,  48  Mich.  518  [12  N.  W.  682] ;  In  re 
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Lambie,  97  Mich.  50  [56  K.  W.  22a] ;  Cheever 
T.  North,  106  Mich.  300  [64  N.  W.  455,  37 
LR.A.  561,  5S  Am.  St.  Rep.  409}.' 

"It  was  also  said  in  Re  Foerster,  177 
Mieh.  574,  on  page  585  [148  N.  W.  616,  on 
page  620]: 

"'Whe^er  or  not  the  presumption  of 
relocation  is  rebutted  is  a  question  for  the 
jmy.    Thornton  on  Lost  Wills,  §  73,  citing 
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caaes. 

Managle  v.  Parker,  76  N.  H.  139,  71  Atl. 
637,  24  L.R.A.(N.8.)  180,  Ann.  Cas.  1012A 
269,  is  a  well-considered  and  interesting  case. 
It  is  there  held  that,  where  a  will  is  ex- 
ecuted in  duplicate,  the  presumption  of  an 
iLtent  to  revoke  the  same,  arising  from  Ithe 
testator's  act  in  destroying  the  copy  in  his 
custody,  is  not  an  irrebuttable  conclusion, 
but  is  a  mere  inference  of  fact;  that  such 
will  is  not  revokable  by  the  mere  destruction 
by  the  testator  of  the  copy  in  his  possession, 
a  he  understands  that  the  other  copy  is  left 
in  force;  that  where,  in  such  a  case,  there 
is  evidence  to  rebut  the  presimiption  of  revo- 
ettion  by  the  destruction  of  the  copy  in  the 
testator's  possession,  the  question  of  revo- 
cation is  one  of  fact  for  the  jury.  In  that 
case,  the  evidence  tended  to  show  that  the 
paper  offered  for  probate  was  executed  as  a 
will  by  Hannah  Stevens,  September  14,  1899. 
Before  it  was  signed  and  witnessed,  a  line 
was  crossed  out.  Shortly  thereafter  a  second 
draft,  identical  with  the  first  draft  except 
for  the  erasure,  was  executed  before  the  same 
witnesses  at  the  request  of  the  attorney  who 
drew  the  will,  because  he  did  not  wish  a 
paper  prepared  by  him  to  go  to  probate  in 
the  condition  of  the  first  draft.  When  the 
aeeond  draft  was  signed.  Miss  Stevens  gave 
[69]  the  first  to  one  of  the  witnesses,  Mrs. 
Noyes,  "to  keep  in  case  anything  happened" 
to  the  second,  which  testatrix  retained  in 
ber  possession.  Mrs.  Noyes  kept  the  first 
draft  until  about  three  weeks  before  Miss 
Stevens  died,  when  it  was  delivered  to  an 
attorney,  who  retained  it  until  it  was  offered 
lor  probate.  Miss  Stevens  kept  the  second 
draft  in  her  own  possession,  and  within  two 
jears  voluntarUy  destroyed  it  by  tearing. 
At  that  time  she  declared  that  she  did  not 
lil^e  it,  and  would  not  have  it.  She  died 
August  12,  1906.  Subject  to  the  defendant's 
exception,  Mrs.  Noyes  testified  that  about 
two  years  after  the  will  was  made  the  testa- 
trix asked  if  she  still  had  the  paper  which 
bad  been  given  to  her,  and  said  that  the 
one  she  had  kept  had  been  destroyed  because 
some  of  her  relatives  had  made  a  fuss;  that 
the  testatrix  said  she  had  earned  the  money 
herself,  had  a  right  to  dispose  of  it  as  she 
saw  fit,  and  would  like  to  see  the  faces  of 
ber  relatives  when  the  will  was  read.  Sub- 
ject to  t^e  same  exception,  Dr.  Danforth 
testified  that  about  two  weeks   before  her 


death  Miss  Stevens  said  that  she  was  very 
fond  of  Minnie  (the  residuary  legatee)  and 
did  not  know  how  she  could  get  along  with- 
out her;  that  she  was  going  to  take  care  of, 
or  provide  for,  Minnie  if  it  lay  in  her  power ; 
and  that  "that  was  fixed."  Among  other 
things,  the  court  said: 

"From  the  facts  surrounding  the  execution 
of  the  two  documents  by  the  deceased,  it 
could  be  found  that  she  intended  them  for 
duplicate  wills»  and  that  she  understood 
that  the  copy  left  with  her  neighbor  would 
continue  to  be  her  will,  no  matter  what  was 
done  with  the  copy  she  herself  retained. 
There  is  no  evidence  (other  than  by  way  of 
presumption)  that  the  testatrix  ever  had 
a  different  understanding.  It  is  true  that 
there  was  evidence  that  at  the  time  she  de- 
stroyed the  copy  of  the  will  in  her  possession 
she  said  she  did  not  like  it  and  would  not 
have  it.  Undoubtedly,  this  was  sufficient 
evidence  to  support  a  finding  that  she  in- 
tended to  revoke  her  will;  but  it  was  not 
a  preferred  [70]  class  of  evidence  of  intent. 
Taken  in  connection  with  the  evidence  of 
her  understanding  as  to  the  force  and  effect 
of  the  other  copy,  and  considering  the  fact 
that  she  allowed  that  copy  to  continue  in 
the  custody  of  her  near  neighbor  and  friend 
for  five  years  after  the  destruction  of  the 
copy  she  herself  had,  the  evidence  of  intent 
to  revoke  the  existing  copy  is  of  a  dubious- 
sort.  That  is,  there  are  facts  in  evidence 
from  which  different  inferences  may  be 
drawn." 

The  will  was  sustained  in  that  case.  Ref- 
erence is  here  made  to  the  note  to  this  case 
in  Ann.  Cas.  1012A  273. 

One  of  the  latest  and  best-considered  cases 
we  have  found  upon  the  subject  of  lost 
wills  (decided  in  1913)  is  Jackson  v.  Hew- 
lett, 114  Va.  573,  77  S.  E.  518.  Many  Eng- 
lish and  American  cases  are  there  reviewed, 
including  Ewing  v.  Mclntyre,  supra,  and  it 
was  held  that  where  the  due  execution  and 
contents  of  a  will  are  admitted  or  clearly 
established,  but  it  cannot  be  found  upon 
the  death  of  the  testator,  and  the  cause  of 
its  disappearance  is  imknown,  it  is  permis- 
sible, in  order  to  repel  the  presumption  of 
revocation  by  the  testator,  to  prove  tho 
declarations  of  the  testator  made  anterior 
to  the  making  of  the  will,  coincident  with  ita 
preparation  and  execution,  and  subsequent 
to  its  execution,  showing  his  state  of  mind 
and  determined  purpose  to  provide  liberally 
for  the  legatee  named  in  the  will,  and  hia 
state  of  mind  as  to  other  relations  and  hia 
desire  that  they  should  not  have  his  estate 
at  his  death;  that  such  declarations,  repeated 
and  persisted  in  from  a  time  anterior  to  the 
making  of  the  will  up  to  within  a  few  daya 
of  his  mental  and  physical  helplessness  cul- 
minating in  his  death,'  oetablish  a  continuedl 
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and  unchanged  purpose  as  to  the  disposition 
he  desired  to  make  of  his  estate,  and  negative 
the  presumption  that  he  had  destroyed  his 
will  with  intent  to  revoke  it;  that  evidence 
to  the  testator's  original  purposes,  and  the 
mental  attitude  on  which  they  were  founded, 
of  the  [71]  condition  out  of  which  that 
mental  attitude  arose,  of  the  consummation 
of  the  purpose  in  the  will  itself,  and  of  the 
continuance  of  the  conditions  which  pro- 
duced the  original  mental  attitude,  all  bear 
on,  and  relate  to,  the  continuance  of  that 
attitude,  and  tend  to  negative  the  presump- 
tion of  revocation. 

In  the  instant  case,  we  have  first  the  un- 
contradicted fact  that  the  testator  as  far 
back  as  1899  executed  a  will  which  was  to 
all  practical  purposes  identical  with  the 
will  here  offered.  It  appears  that  he  took 
great  care  in  the  preparation  of  that  will; 
that  he  consulted  Mr.  Atkinson,  his  attorney, 
several  times  in  regard  to  it.  That  will 
showed  a  carefully  thought  out  scheme  of 
distribution.  It  remained  unchanged  until 
1905,  when  a  codicil  of  no  practical  import- 
ance was  added.  In  1906  or  1907,  the  testator 
decided  to  change  one  of  his  executors,  and, 
instead  of  adding  another  codicil,  a  new  will 
was  made,  incorporating  the  codicil  and  this 
change.  The  original  plan  was  strictly  ad- 
hered to,  and  the  exact  language  was  pre- 
served, under  his  direction.  In  1908,  a  new 
will  was  drawn  with  only  a  minor  change, 
and  the  exact  provisions  and  language  of 
the  so-called .  Atkinson  will  were  otherwise 
retained.  Testator's  plan  had  never  changed 
during  this  period  of  nine  years.  It  ap- 
peared by  the  testimony  of  Mr.  Moore  that 
testator's  expressed  reason  for  making  the 
will  was  that  the  only  human  interest  which 
he  had  was  in  the  Port  Huron  family  of 
Walshes.  There  is  no  evidence  that  this 
affection  ever  changed  to  the  last  moment 
of  his  life.  There  is  no  evidence  that  testa- 
tor's property  in  any  way  changed  so  as  to 
form  a  reason  for  revoking  his  will.  The 
draft  of  the  will  produced  at  the  hearing 
had  been  placed  in  the  hands  of  one  of  the 
executors  for  her  to  take  care  of,  he  saying: 
"Keep  this,  lady,  you  may  want  them  some 
day."  We  are  of  opinion  that  the  facts 
and  circumstances  were  sufficient  to  be  sub- 
mitted to  the  jury,  and  that  the  trial  [72] 
court  did  not  err  in  refusing  to  direct  a  ver- 
dict for  the  contestants. 

3.  Was  there  error  in  the  ruling  as  to  the 
failure  to  produce  Jean  Down  at  the  trial  T 
She  was  out  of  the  State.  She  had  testi- 
fied in  the  probate  court.  That  testimony 
was  offered  by  proponents  at  the  trial,  but, 
being  objected  to  by  contestants,  was  with- 
drawn. Under  our  holding  in  Abbott  v.  Ab- 
bott, 41  Mich.  540,  643,  2  N.  W.  810,  and  it 
appearing  by  this  record  that  no  real  Issue 


was  made  as  to  the  execution  of  the  will  in 
question,  we  think  there  was  no  reversible 
error  in  the  ruling  upon  this  question.  And 
we  think  that  the  court  did  not  err  in 
charging  the  jury  that  the  statutory  formali- 
ties in  the  execution  of  the  will  had  been 
complied  with. 

4.  Was  there  error  in  restricting  the  testi- 
mony as  to  the  conduct  and  statements  of 
Joseph  Walsh  at  the  home  of  Patrick  J. 
Walsh  just  prior  to  the  hitter's  death?  It 
is  claimed  that  the  court  erred  in  restrict- 
ing the  use  of  this  testimony  to  be  considered 
merely  for  the  purpose  of  testing  the  credi- 
bility of  Joseph  Walsh,  the  proponent  and 
one  of  the  legatees.  We  think  the  ruling 
was  correct.  Ganun  v.  Ganun,  174  Mich. 
286,  140  N.  W.  561;  In  re  Shanahan,  176 
Mich.  137,  142  N.  W.  678. 

5.  Did  the  court  err  in  refusing  to  admit 
in  evidence  the  letters  used  in  the  divorce 
case  of  Walsh  v.  Walsh,  supra,  and  in  ex- 
cluding the  opinion  in  that  case?  We  think 
not.  We  are  of  opinion  that  the  letters  were 
too  remote  in  point  of  time,  having  been 
written  a  quarter  of  a  century  before  the 
will  in  question  was  made.  They  were  not 
material  as  tending  to  show  the  state  of 
mind  of  the  testator  when  the  will  was  made. 
The  opinion  in  the  divorce  case  was  not  an 
adjudication  of  any  question  involved  in  the 
instant  case.  From  the  opinion  it  appears 
that  this  court  granted  the  divorce  on  the 
ground  of  extreme  cruelty,  "proven  out  of 
defendant's  [7S]  own  mouth  by  these  letters." 
It  is  apparent  therefore  that  the  defendant 
in  that  case  was  held  to  be  of  sound  mind 
and  responsible  for  his  acts  and  conduct. 

6.  Did  the  court  err  in  receiving  the  testi- 
mony of  the  witness  Wellman  as  to  the 
competency  of  the  testator?  Bearing  in 
mind  that  soundness  of  mind,  or  sanity,  is 
the  normal  condition,  and  that  there  is  a 
difference  in  the  nature  of  the  testimdny  req- 
uisite as  a  basis  for  opinion  in  the  two 
cases  of  sanity  and  insanity,  we  do  not 
think  that  the  court  erred  in  that  regard. 
People  V.  Borgetto,  99  Mich.  338,  58  N.  W. 
328;  Lamb  v.  Lippincott,  115  Mich.  611,  617, 
73  N.  W.  887. 

7.  Did  the  court  err  in  sustaining  the  ob- 
jections to  the  questions  asked  the  expert 
witnesses.  Under  the  holding  of  this  court 
in  Page  v.  Beach,  134  Mich.  61,  95  N.  W.  981, 
and  in  view  of  the  extended  examination  of 
these  witnesses  which  was  permitted,  we  do 
not  think  that  the  rulings  complained  of 
constituted  reversible  error. 

8.  Requests  to  charge  of  contestants  Flat- 
tery. We  have  examined  with  care  the  charge 
of  the  court  and  the  requests  to  charge  which 
were  refused.  We  are  of  the  opinion  that  the 
charge  fairly  covered  the  issues  in  the  caae, 
and  correctly  stated  the  legal  propositions 
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involved.  The  jury  were  instructed  that 
they  might  consider  the  provisions  of  the 
will  itself,  in  determining  its  validity. 
While  some  of  the  requests  which  were  re- 
fuseu  might  well  have  been  given,  we  are 
of  the  opinion  that  their  refusal  was  not 
reversible  error. 

Referring  to  the  assignments  of  error  of 
contestants  Emma  Keith  and  others  relating 
to  the  part  of  the  charge  above  quoted,  and 
the  argument  of  counsel  that  there  was  no 
testimony  from  which  the  jury  could  de- 
termine at  what  time  Robert  Walsh  destroyed 
the  duplicate,  and  that  the  charge  forced  the 
jury  to  guess  [74]  and  speculate  upon  this 
point,  counsel  for  proponents  say  that  con- 
testants cannot  make  such  a  claim  in  view 
of  their  request  which  was  given,  and  which 
was  as  follows: 

"In  order  for  you  to  find  that  the  dupli- 
cate retained  by  Robert  Walsh  was  not  in 
existence  at  the  time  the  other  came  into 
the  possession  of  Miss  Nan  Walsh,  you  must 
be  convinced  by  a  preponderance  of  the  evi- 
dence that  such  duplicate  had  been  actually 
lost  or  destroyed  before  that  time" 

And  it  is  urged  that  having  recogniised  at 
the  trial  that  evidence  existed  upon  this 
subject,  and  having  asked  the  court  to  so 
charge,  they  cannot  now  be  permitted  to  al- 
lege that  no  such  evidence  existed.  We  are 
of  opinion  that  the  portion  of  the  charge 
complained  of,  in  view  of  what  the  court  said 
immediately  following,  was  not  erroneous. 

An  examination  of  this  voluminous  record, 
and  the  extended  briefs  of  counsel,  satisfies 
08  that  there  is  no  substantial  or  reversible 
error  in  the  case,  and  we  cannot  say  that  in 
the  trial,  or  in  the  result,  there  was  a  mis- 
carriage of  justice. 

The  judgment  of  the  court  below  is  there- 
fore affirmed. 

Beassigned  at  April  term,  1917. 

Kuhn,  G.  J.  and  Ostrander,  Bird,  Moore, 
Steers  and  Brooke,  JJ.,  concurred.  Per- 
son, J.,  took  no  part  in  the  decision. 

Behearing  denied  September  28,  1917. 


NOTE. 

The  reported  case  holds  tfiat  where  a  will 
is  executed  in  duplicate  the  destruction  of 
one  copy  by  the  testator  raises  a  presiunp- 
tion  of  revocation,  but  that  the  presumption 
is  not  irrebuttable.  The  presumption  of 
revocation  from  the  destruction  of  one  copy 
of  a  will  executed  in  duplicate  is  discussed 
in  the  note  to  Managle  t.  Parker,  Ann.  Gas. 
1912A  269. 
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SOUTH  COVINGTON  AND  OINOIN. 
NAT!  STREET  RAUtWAY  COMPANY. 

Kentucky  Gourt  of  Appeals— October  16,  1917. 
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Street  Railways  —  Authority  to  Con- 
struct —  Turnouts. 

A  spur  track  to  a  lot  on  which  a  street  rail- 
way constructed  car  barns  for  taking  care  of 
its  animals,  before  the  advent  of  motor  power, 
and  for  storage  purposes,  and  the  lot  itself, 
is  a  necessary  turnout  and  appurtenance  un- 
der a  special  charter,  giving  it  '^desired  turn- 
outs and  appurtenances." 

^Tracks"  «  Meaning  of  Term. 

Provisions  in  an  orainance  as  to  the  rights 
as  between  a  city  and  a  street  railroad  as  to 
the  "tracks'*  of  the  latter  apply  to  turnouts; 
they  being  necessary  appurtenances. 

[See  note  at  end  of  thia  case.] 

RemoTal    of    Tracks  —  Neeessity    for 
Continued  Use. 

In  an  action  wherein  a  ci^  desires  to  tear 
up  and  abate  certain  spur  tracks  of  a  street 
railway  on  the  ground  that  the  street  rail- 
way had  no  further  use  for  them,  evidence  in 
held  to  show  that  such  spur  tracks  and  cer- 
tain car  barns  were  useful  and  necessary  to 
the  street  railway  company. 

Municipal   Control   of  Street  Railway 
^  Removal  of  Tracks. 

Ky.  St.  §  3490,  subd.  25,  vesting  a  city  with 
the  right  to  exercise  **a  supervisory  control 
over  the  use  of  streets,  and  shall  regulate  the 
speed  of  cars,  signals,  and  fare  on  street 
cars,"  gives  a  city  no  authority  to  remove 
spur  tracks. 

Same. 

A  city  cannot  remove,  abate,  or  destroy 
spur  tracks  of  street  railways  under  its  right 
of  exercising  its  police  power,  as  a  city  only 
possesses  such  police  power  as  may  be  ex- 
pressly or  by  implication  delegated  to  it  by 
the  legislature  through  its  charter,  and  then 
only  on  the  ground  that  it  is  a  nuisance,  and 
the  term  "nuisance"  is  limited  to  such  things 
as  the  common  law  or  the  statute  declares  to 
be  a  nuisance,  and  perhaps  those  things  which 
in  their  nature  may  be  nuisances,  and  a  muni- 
cipality cannot  declare  what  shall  constitute 
a  nuisance. 

Franekiae  —  Wkat  Constitutes  Grant 
^  Extension  of  Pre-ezisting  Riskt. 

Where  a  single  spur  track  was  put  in  when 
horse  power  was  used  by  a  street  railway  be- 
fore the  adoption  of  the  present  constitution 
requiring  franchises  upon  public  streets  to  be 
sold  to  the  highest  bidder,  a  subsequent  con- 
sent by  the  city  to  a  double  spur  track  with 
a  loop,  necessary  on  account  of  the  substitu- 
tion of  motor  power,  is  not  the  granting  of  an 


230 


CITE  THIS  VOL.  ANN.  CAS.  1918£. 


additional  franchise,  bnt  the  conforming  of 
an  old  turnout  to  modern  conditionB,  to  which 
the  street  railway  possesseB  a  property  right. 

Appeal  from  Circuit  Court,  Campbell 
county. 

Action  by  South  Covington  and  Cincinnati 
Street  Railway  Company,  plaintiff,  against 
City  of  Dayton  et  al.,  defendants.  Judgment 
for  plaintiff.  Defendants  appeal.  The  facta 
are  stated  in  the  opinion.    Afetkhio). 

Kelly  d  Regenstein  for  appellants. 
Matt  Herold  for  appellee. 

[203}  Thokas,  J. — ^The  appellee.  South 
Covington  &  Cincinnati  Street  Railway  Com- 
pany (plaintiff  below),  owns  and  operates 
a  street  railway  line  running  from  the  eastern 
part  of  the  city  of  Dayton,  Kentucky,  which 
IP  a  city  of  the  fourth  class,  on  Sixth  avenue 
in  that  city,  and  continuing  through  the  city 
of  Newport,  crossing  the  Ohio  river  into  the 
city  of  Cincinnati,  Ohio. 

Until  the  year  1900  the  eastern  terminus 
of  the  street  railway  line  on  Sixth  avenue 
in  the  city  of  Dayton  was  at  the  point  where 
that  street  crosses  Berry  street,  but  during 
that  year,  by  ordinance  duly  passed,  the  city 
of  Dayton  gave  permission  to  the  railway 
company  to  lay  its  track  further  east  on 
Sixth  street,  and  upon  other  cross  streets, 
bringing  it  back  to  Sixth  street  over  Clay 
street  at  the  point  near  where  it  had  there- 
tofore terminated.  This  extension  of  the 
track  made  a  loop  upon  which  the  cars  could 
be  turned  while  also  serving  the  public  over 
that  additional  territory.  The  track  to  Berry 
etreet,  which  was  the  terminus  until  the  year 
1900,  was  originaly  constructed  by  the  New- 
port &  Dayton  Street  Railway  Company, 
ivhich  company  was  incorporated  by  a  special 
act  of  the  legislature  of  Kentucky,  approved 
January  25,  1868.  That  act,  among  other 
things,  provided  that  the  Newport  &  Dayton 
Street  Railway  Company,  "with  the  consent 
of  the  city  councils  of  Newport  and  Dayton, 
may  build  and  run  a  street  railway  from  such 
point  as  may  be  agreed  on,  in  the  city  of 
Newport,  to  sucli  point  as  shall  be  agreed  on 
in  Dayton;  and  may  have  single  or  double 
track,  with  all  desired  turnouts  and  appurte- 
nances." 

On  September  18,  following  the  passage  of 
that  act,  the  city  of  Dayton  by  its  council 
passed  an  ordinance  giving  its  consent  to  the 
use  of  its  streets  for  the  purpose  of  con- 
structing a  street  railway  thereon  by  the 
Newport  &  Dayton  Street  Railway  Company, 
the  first  section  of  the  ordinance  being: 

[204]  "That  the  right  of  way  on  the  streets 
through  the  city  of  Dayton  for  the  purpose 
of  constructing  and  laying  the  track  of  a 


street  railroad,  and  rimning  cars  thereon,  be 
and  the  same  is  hereby  granted  to  (xeo.  R. 

Fearons  and  J.  M.  McArthur,  Curry 

and  their  associates  under  the  name  and 
style  of  the  Newport  &  Dayton  Street  Rail- 
road Company,  with  the  privilege  of  said 
company  of  using  such  motive  power  to  their 
cars  as  they  deem  most  practicable." 

There  was  a  proviso  to  that  ordinance  that 
the  track  should  be  laid  with  the  established 
grade  of  the  streets  and  another  one  that  the 
street  railway  company  should  complete  its 
track  within  two  years  from  that  date.  The 
record  is  not  clear  as  to  whether  the  track 
was  completed  within  that  time  on  Sixth 
avenue  on  up  to  Berry  street,  where  it  was 
first  laid,  but  be  that  as  it  may,  it  appears 
that  the  original  incorporators  of  that  com- 
pany had  some  trouble  in  financing  it  or  in 
disposing  of  its  stock  in  order  to  raise  funds 
for  the  construction  of  the  road,  and  to  over- 
come that  difficulty  the  city  of  Dayton  pro- 
cured an  amendment  to  its  charter  by  special 
act  of  the  legislature  authorizing  it  to  sub- 
scribe $15,000  of  the  capital  stock  of  the 
street  railway  company,  which  it  did,  and  the 
road  was  immediately  constructed. 

Some  time  between  the  years  1870  and  1872 
the  street  railway  company  acquired  a  lot 
just  north  of  the  triangle  made  by  the  junc- 
tion of  Sixth  avenue  and  Berry  street  in  the 
city  of  Dayton  upon  which  it  constructed  car 
barns  for  taking  care  of  its  animals  used  in 
pulling  the  cars,  that  being  the  only  motor 
power  at  that  time,  and  for  the  further  pur- 
pose of  storing  thereon  such  necessary  arti- 
cles as  rails,  ties,  etc.,  that  it  might  need 
in  the  maintoiance  of  its  track,  and  to  en- 
able it  to  have  access  to  that  lot  it  con- 
structed a  single-track  turnout  from  its  then 
single  track  to  the  lot.  This  it  evidently  had 
a  right  to  do,  as  it  was  manifestly  necessary 
to  the  operation  of  its  cars  in  conducting  its 
business  as  a  street  railway  company,  and 
besides  it  was  given  such  authority  by  the 
special  charter  granted  by  the  legislature  in 
creating  it.  The  charter  of  the  street  rail- 
way company  was  afterwards  amended  so  as 
to  permit  it  to  consolidate  with  other  street 
railway  companies  or  to  sell  and  dispose  of 
its  property. 

In  August,  1887,  the  Newport  &  Dayton 
Street  Railway  Company,  in  obedience  to  the 
authority  thus  conferred  upon  it,  sold  and 
transferred  its  line  of  street  [20S]  railway, 
including  that  in  the  city  of  Dayton,  to  the 
plaintiff  herein.  South  Covington  k  Cincin- 
nati Street  Railway  Company.  After  the  ap- 
pellee acquired  the  street  railway  line  from 
the  Newport  &  Dayton  Street  Railway  Com- 
pany, and  on  November  21,  1887,  the  council 
of  the  city  of  Dayton  passed  an  ordinance 
which  was  accepted  by  the  plaintiff  providing 
among  other  things  that  the  company  might 
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'"reeonBtrtict  its  tracks  in  the  city  of  Day- 
ion,  substituting  for  the  present  single  track 
a  double  track,"  etc.  This  was  accordingly 
-done,  and  still  later,  in  1892,  by  permission 
of  the  city  duly  granted  by  ordinance  electric 
power  was  substituted  for  animal  power. 

In  1897,  by  a  resolution  duly  adopted  at 
the  request  of  plaintiff,  the  city  gave  its  per- 
mission for  the  construction  of  another  par- 
sllel  track  at  the  junction  of  Sixth  avenue 
and  Berry  street  with  the  single  track  there- 
tofore used  from  the  beginning  as  a  turnout 
to  plaintifiTs  lot  hereinbefore  referred  to, 
which  turnout  track  was  constructed  and 
connected  on  the  lot  with  the  first  one,  con- 
stituting a  short  loop  at  that  point,  both 
tracks  of  which  cross  the  triangular  square 
made  by  the  conjunction  of  streets  at  that 
place. 

In  1913,  the  city  council  of  the  city  of  Day- 
ton undertook  to  repair  Sixth  avenue  by  pav- 
ing it  with  brick,  and  it  and  the  street  rail- 
way company  worked  in  harmony  until  they 
arrived  at  that  portion  of  the  street  crossed 
by  the  two  turnout  tracks  constituting  the 
small  loop  mentioned,  when  trouble  arose  in 
this  way.  The  plaintiff  was  preparing  to 
take  up  those  tracks  and  to  conform  their 
grade  to  the  street  as  it  was  to  be  after  the 
improvements,  when  it  was  informed  that 
the  city  would  not  permit  it  to  relay  either 
of  the  tracks  constituting  the  small  loop. 
This  was  immediately  followed  by  the  city 
giving  the  plaintiff  notice  that  it  must  re- 
move its  tracks  entirely  and  permanently 
from  the  street,  which  would  necessarily  re- 
sult in  disconnecting  the  plaintiff's  lot  with 
any  of  its  railway  tracks.  Plaintiff  declining 
to  do  this,  the  removal  was  undertaken  by 
the  city  through  certain  of  its  officers,  where- 
upon the  plaintiff  filed  this  suit  to  enjoin 
the  city  and  its  officers  from  removing  either 
of  the  tracks  or  the  bam  upon  the  lot,  and 
to  establish  its  right  to  continue  the  use  of 
the  loop-tracks  and  the  lot  for  street  railway 
purposes. 

[206]  The  court,  upon  trial,  sustained  the 
plaintiff's  contention,  and  granted  the  in- 
jonction  prayed  for,  and  to  reverse  it  the 
city  and  its  officers  prosecute  this  appeal. 

The  city  attempts  to  justify  its  right  to 
have  the  turnout  tracks  at  that  point  taken 
up  and  abandoned,  as  well  as  to  require  the 
bam  on  the  lot  removed,  up<m  two  grounds: 
First,  that  under  an  ordinance  passed  by  the 
city  council  in  1892,  and  accepted  by  plaintiff, 
such  right  was  reserved  to  it;  and,  second, 
that  the  two  tracks  constituting  the  loop 
in  crossing  the  street  at  that  point,  as  well 
as  the  bam  on  the  lot,  were  and  are  nui- 
sances, and  that  it  had  the  power  to  require 
that  the  nuisance  be  abated,  and  if  tiie  one 
responsible  for  it  ehonld  fail  to  abate  it  after 
nasonable  notioe  that  the  city  had  the  right 
to  do  sOb 


In  this  connection,  it  is  insisted  by  the  city 
that  the  railroad  company  in  reality  had  no 
use  for  the  loop  since  it  had  extended  its 
track  on  Sixth  street  and  other  streets  so 
as  to  make  a  loop,  and  that  since  the  sub- 
stitution of  electric  for  animal  power  there 
was  no  necessity  for  the  barn  upon  the  lot, 
nor  did  the  plaintiff  need  it  for  other  pur- 
poses connected  with  its  business. 

An  examination  of  the  ordinance  under 
which  the  city  claims  the  right  to  remove 
the  tracks  involved  in  this  litigation  demon- 
strates that  there  is  no  such  authority  con- 
ferred upon  the  city.  In  substance,  the  ordi- 
nance provides  that  in  the  repair  or  recon- 
struction of  the  streets  if  it  is  necessary  the 
city  might  tear  up  the  tracks  of  the  street 
railway  company,  if  it  should  decline  to  do 
so  after  notioe  to  that  effect,  but  provides 
that  the  city  should  relay  the  tracks  after 
the  repairing  should  be  finished.  We  searched 
all  of  the  ordinances  in  vain  to  find  any  au- 
thority reserved  to  the  city  to  permanently 
remove  any  of  the  company's  tracks.  The 
provisions  concerning  the  tracks  of  the  com- 
pany, as  well  as  the  authority  to  be  exer- 
cised over  them  by  the  city,  as  found  in  the 
ordinances  passed  by  the  city  relating  to  the 
subject,  apply  as  well  to  turnout  tracks  as 
to  those  constituting  the  regular  line  of  rail- 
way, since  such  turnout  tracks  are  appur- 
tenant to  and  are  as  necessary  for  the  opera- 
tion of  the  street  railway  for  the  purposes 
for  which  it  was  created  as  are  the  main 
lines. 

Just  here  we  might  pause  to  notice  the  con- 
tention on  behalf  of  the  city  that  it  is  not 
now  necessary  to  the  operation  of  the  street 
railway  that  the  company  should  possess  the 
turnout  in  question.  Such  necessity,  as  the 
city  contends,  [207]  has  been  eliminated  by 
the  street  railway  company  extending  its  lines 
so  as  to  constitute  a  loop  in  the  eastern  part 
of  the  city  as  above  alluded  to,  and  that  it 
does  not  need  the  lot,  either  for  barn,  stor- 
age or  other  purposes,  because  it  has  space 
for  such  things  along  another  branch  of  its 
line  in  the  city  of  Newport. 

In  answer  to  the  first  contention  of  the 
city  that  the  necessity  for  the  loop  no  longer 
exists,  it  may  be  said  that  the  testimony  in 
the  case  refutes  the  contention.  It  is  shown 
that  the  loop  created  by  the  extension  of  the 
line  runs  over  very  low  land  a  part  of  its 
route,  which,  in  times  of  high  water,  over- 
flows to  such  an  extent  that  cars  cannot  be 
run  over  it,  and  that  the  small  loop  in  ques- 
tion at  such  times  is  necessary  in  order  for 
plaintiff  to  turn  its  cars  at  that  point.  Fur- 
thermore, that  upon  public  and  frequently 
crowded  occasions  it  becomes  necessary  to 
turn  some  of  its  cars  without  making  the 
entire  trip  aroimd  the  new  loop,  and  that 
on  such  occasions  the  loop  in  question  is 
necessary  for  turning  purposes,   as  well  as 
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being  necessary  for  parking  cars  to  be  used 
upon  occasions  of  extraordinary  and  increased 
traffic. 

Concerning  the  contention  that  the  plaintiff 
has  no  further  use  for  the  lot  because  of  its 
owning  one  in  the  city  of  Newport  which  sup- 
plies its  needs  for  storage  purposes,  it  is 
shown  that  the  Newport  lot  is  upon  a  differ- 
ent line  of  railroad,  the  franchise  for  which 
has  expired  by  this  time,  and  may  not  be 
acquired  by  the  plaintiff,  and  in  addition  to 
that  its  size  is  not  sufficient  for  storage  pur- 
poses and  is  entirely  too  far  removed  from 
the  lot  in  Dayton  to  be  used  in  connection 
with  the  operation  of  the  Dayton  line.  We 
therefore  conclude  that  the  record  fails  to 
show  that  the  city  was  authorized,  under  its 
first  contention,  to  molest  either  of  the  tracks 
constituting  the  small  loop,  or  the  use  of  the 
lot  by  plaintiff. 

The  city  relies  upon  subsection  25  of  sec- 
tion 3490  of  the  Kentucky  Statutes,  being  a 
part  of  the  charter  of  cities  of  the  fourth 
class,  to  which  the  city  of  Dayton  belongs,  as 
furnishing  the  authority  for  its  second  con- 
tention, but  even  a  casual  reading  of  the 
statute  will  disclose  that  no  such  authority 
as  contended  for  is  therein  conferred.  It 
only  purports  to  vest  the  city  with  the  right 
to  grant  a  right  of  way  over  its  streets  for 
the  construction  of  railroads  or  street  rail- 
ways, and  to  exercise  "a  supervisory  control 
over  the  use  of  same,  and  shall  [208]  regu- 
late the  Speed  of  cars,  signals  and  fare  on 
street  cars."  Regulation  and  control  of  oth- 
er public  service  corporations  is  also  found 
in  the  same  subsection,  but  nowhere  in  it  is 
authority  conferred  for  the  city  to  do  any- 
thing more  than  supervise  and  regulate  such 
public  service  corporations,  including  street 
railways.  There  is  no  authority  given  where- 
by the  city  might  destroy  or  wholly  remove 
such  property,  conceding  that  the  legislature 
would  have  had  power  to  grant' it.  Neither 
is  the  authority  to  abate  or  destroy  such 
property  to  be  found  in  the  city's  right  of 
exercising  its  police  power.  In  the  first 
place,  it  possesses  only  such  police  power  as 
may  be  expressly  or  by  implication  dele- 
gated to  it  by  the  legislature  through  its 
charter  (28  Cyc.  693),  and  we  find  no  such 
express  or  implied  delegation  in  charters  of 
the  cities  of  the  fourth  class.  Moreover, 
the  only  justification  for  the  exercise  of  the 
power  to  destroy  or  abate  is  that  the  thing 
sought  to  be  destroyed  or  abated  is  in  fact 
a  nuisance  and  therefore  detrimental  to  the 
health,  morals  or  convenience  of  the  public; 
but  "a  municipality  can  not,  however,  make 
a  thing  a  nuisance  by  merely  declaring  it  to 
be  such;  but  it  is  limited  to  such  things  as 
the  common  law  ox  the  statute  declares  to  be 
nuisances,  and  perhaps  those  things  which  in 
their  nature  may  be  nuisances,  but  as  to 


which  there  may  be  honest  differences  of 
opinion  in  impartial  minds.  A  municipality 
cannot  arbitrarily  or  without  support  of  rea- 
son or  fact  declare  that  which  is  harmless  a 
nuisance;  nor,  although  empowered  by  law, 
declare  what  shall  constitute  a  nuisance,  nor 
can  it  declare  that  to  be  a  nuisance  which  is 
not  such  in  fact."    28  Cyc.  715-16. 

This  rule  has  been  the  uniform  holding  of 
this  court,  as  will  be  seen  from  the  cases  of 
Boyd  V.  Frankfort,  117  Ky.  199,  77  S.  W. 
669,  111  Am.  St.  Rep.  240;  Versailles  v.  Ken- 
tucky Highland  R.  Go.  153  Ky.  83,  154  8. 
W.  388,  and  other  cases.  In  the  latter  caae« 
referring  to  the  former  one,  in  announcing 
the  limitation  upon  the  exercise  oi  the  police 
power,  this  court  said: 

"In  Boyd  v.  Frankfort,  117  Ky.  199,  77  S. 
W.  669,  111  Am.  St.  Rep.  240,  we  held  that 
the  city  council  could  not  by  ordinance  de- 
clare a  thing  to  be  a  public  nuisance  which 
is  not,  in  fact,  a  nuisance,  apd  that  such  an 
ordinance,  being  an  attempted  exercise  of  ar- 
bitrary power  on  the  part  of  the  council,  was 
invalid  and  unenforcible." 

[209]  Such  is  the  uniform  and  consistent 
holding  of  all  the  courts  so  far  as  we  are 
aware,  as  well  as  being  in  accord  with  the 
teachings  of  the  text  writers.  Louisville  v. 
Cumberland  Telephone,  etc  Ca  224  U.  8. 
649,  32  S.  Ct.  572,  56  U.  S.  (L.  ed.)  034; 
Owensboro  v.  Cumberland  Telephone,  etc.  Co. 
230  U.  S.  69,  33  S.  Ct.  988,  67  U.  S.  (L.  ed.) 
1390;  Grand  Trunk  Western  R.  Co.  v.  South 
Bend,  227  U.  S.  558,  33  S.  Ct.  303,  57  U.  8. 
(L.  ed.)  641. 

The  cases  of  Com.  v.  Illinois  Cent.  R.  Co. 
138  Ky.  749,  129  S.  W.  96;  New  York  v. 
Squire,  145  U.  S.  191,  12  S.  Ct.  880,  36  U. 
S.  (L.  ed.)  666;  Greenwood  v.  Union  Freight 
Co.  105  U.  S.  13,  26  U.  S<  (L.  ed.)  961,  and 
New  York,  etc.  R.  Co.  v.  Bristol,  151  U.  S. 
556,  14  S.  Ct.  437,  38  U.  S.  {L.  ed,)  269,  re- 
lied upon  by  counsel  for  the  city  are  not  in 
point,  for  the  reason  that  those  cases  are 
dealing  with  matters  of  regulation  only, 
which  regulating  authority  was  undoubtedly 
possessed,  and  the  only  question  involved  in 
them  was  whether  the  attempted  regulation 
was  a  reasonable  or  an  unreasonable  one; 
no  question  of  the  right  to  abate,  remove  or 
destroy  is  to  be  found  in  any  of  them. 

In  this  case  the  right  to  construct  such 
turnouts  as  might  be  necessary  for  the  opera- 
tion of  the  street  railway  was  conferred  upon 
the  original  corporation,  Newport  &  Dayton 
Street  Railway  Company,  by  its  charter  en- 
acted in  1868.  Under  it  the  city  of  Dayton 
in  the  same  year  consented  for  a  street  rail- 
way company  to  be  constructed  upon  its 
streets  and  It  suffered  and  permitted  it  to  be 
so  constructed  with  the  turnout  heretofore 
mentioned.  The  increaaed  traffic  over  the  line 
necessitated  the  douUing  of  the  track,  which 
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ins  done  by  fhe  city's  permission.  AU^this 
occurred  before  the  adoption  of  the  present 
constitution  requiring  franchises  upon  public 
streets  to  be  sold  at  public  sale  to  the  highest 
bidder.  The  right  to  the  franchise  then  was 
acquired  as  soon  as  th^  street  railway  was 
constructed  with  the  permission  of  the  city. 
This  right  carried  with  it  the  privilege  of 
constructing  the  turnout  as  well  as  acquiring 
and  using  the  lot  in  question.  After  the 
doubling  of  the  track  the  advancement  of 
science  necessitated  the  substitution  of  elec- 
tric power  for  animal  power,  thus  requiring 
the  turnout  originally  consisting  of  a  single 
track  to  be  converted  into  a  loop  by  the  addi- 
tion of  another  track  to  the  turnout,  and  this 
second  track  was  not  the  construction  of  a 
new  turnout,  but  conforming  the  old  one  to 
modem  conditions  so  as  to  meet  the  require- 
ments and  necessities  of  increased  traffic  and 
the  substitution  of  electric  for  animal  power. 
It  was  not  therefore  the  [210]  granting  of  an 
additional  franchise  so  as  to  convert  the 
city's  consent  given  in  1897  into  a  mere  li- 
cense which  it  may  revoke  at  pleasure.  In 
short,  we  hold  that  under  the  facts  disclosed 
by  this  record  the  plaintiff  possesses  a  prop- 
erty right  in  and  to  the  tracks  constituting 
the  loop  in  question  and  to  the  use  of  its  lot 
in  connection  with  the  operation  of  its  rail- 
way, of  which  the  city  may  not  deprive  it  in 
the  manner  attempted.  That  they  are  neces- 
sary as  appurtenant  to  its  railway,  and  can- 
not be  declared  nuisances  by  any  arbitrary 
action  on  the  part  of  the  city. 

The  circuit  court  having  so  held,  its  judg- 
ment must  be  and  it  is 

ASSrmed. 
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In  Cfeneralm 

The  word  '^rack"  as  applied  to  a  railroad 
depends  for  its  meaning  on  the  intention  with 
which  it  is  used  as  evidenced  by  the  surround- 
big  circumstances  or  by  the  context  of  the 
histrument  in  which  it  occurs.  As  ordina- 
rily understood,  it  is  not  synonymous  with 


the  word  "railroad,"  the  latter  having  a  more 
extended  signification.  U.  S.  Trust  Go.  v. 
Atlantic,  etc.  R.  Co.  8  N.  M.  673,  689,  47 
Pac.  725. 

However,  in  a  sense  in  which  it  is  some- 
times used,  the  term  has  been  held  to  be 
synonymous  with  the  expression  ''right  of 
way"  or  "roadway."  Bacon  v.  Boston,  etc.  R. 
Co.  83  Vt.  421,  76  Atl.  128. 

In  its  general  acceptation  the  word  "track" 
as  applied  to  a  railroad  means  not  merely 
the  rails  and  ties  over  which  railroad  trains 
are  operated  but  "the  road,  the  course  and 
way"  which  also  includes  the  embankment  on 
which  the  rails  and  the  ties  are  laid.  Atty.- 
Gen.  T.  Detroit,  148  Mich.  71,  121,  111  N. 
W.  860. 

And  as  applied  to  a  street  railway  it  has 
been  held  to  mean  the  space  necessarily  cov- 
ered by  a  street  car  in  passing  over  the  rails. 
Crosby  ▼.  Portland  R.  Co.  63  Ore.  496,  512, 
100  Pac.  300,  101  Pac.  204. 

The  expression  "track  and  right  of  way" 
as  used  in  an  instruction  to  a  jury  has  been 
held  to  intend  by  the  use  of  the  word  "track" 
that  part  of  a  right  of  way  on  which  the  rails 
and  ties  were  laid.  Drainage  Com'rs  of  Dist. 
No.  3  ▼.  Illinois  Cent.  R.  Co.  158  111.  353, 
41  N.  E.  1073,  1076. 

Where  in  an  action  for  damages  for  per- 
sonal injuries  received  when  a  street  car 
struck  the  plaintiff  it  was  alleged  in  the 
declaration  that  at  the  time  of  the  injury 
the  plaintiff  was  lawfully  <m  a  track  of  the 
railway.  It  was  held  that  if  the  plaintiff  was 
within  the  space  which  the  car  running  on  its 
rails  occupied  as  it  passed,  he  was  on  the 
'Hrack"  within  the  meaning  of  the  allegation 
of  the  pleading.  Potter  v.  Leviton,  199  111. 
93,  64  N.  E.  1029;  Crosby  v.  Portland  R.  Co. 
I»  Ore.  496,  511,  100  Pac.  300,  101  Pac.  204. 

Furthermore,  where  one  railroad  sought 
to  condemn  a  part  of  the  right  of  way  of  an- 
other railroad,  the  word  "track"  used  as  in- 
dicating that  part  of  the  right  of  way  of  the 
servient  road  which  could  legally  be  con- 
demned by  the ,  dominant  road  was  held  to 
mean  "to  track  in  use,  or  intended  to  be  used 
(by  the  railroad)  on  which  to  operate  its 
trains,"  and  to  "include  a  sufficient  space  on 
either  side  to  allow  trains  to  pass  each  other 
in  safety."  Mobile,  etc.  R.  Co.  t.  Alabama 
Midland  R.  Co.  87  Ala.  520,  523,  6  So.  407. 

However,  where  a  railroad  had  cleared  a 
tract  of  woodland  of  a  definite  width  be- 
longing to  another  and  used  it  for  its  right 
of  way  without  proceeding  in  a  regular  man- 
ner to  procure  the  land,  it  was  held  that  a 
conveyance  of  the  land  still  remaining  by  the 
individual  from  whom  it  was  sought  to  be 
taken  by  the  railroad,  describing  it  as  bor- 
dering on  the  "north  line  of  the  railroad 
track,"  transferred  a  tract  bordering  on  the 
"rail  or  edge  of  the  track  as  laid  out"  and 
not  land  with  its  boundary  at  the  limits  of 
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the  railroad  right  of  way.    Eeid  v.  Klein,  138 
Ind.  484,  37  N.  E.  967. 

The  term  "team  track"  was  defined  in  Chi- 
cago, etc  R.  Co.  V.  Chestnut  (Ky.)  89  S. 
W.  289,  as  "a  siding  for  loading  and  unload- 
ing cars  when  freight  came  in  car  load  lots." 

The  term  "sidetrack"  has  been  held  to 
have  a  well  known  signification,  being  "a  con- 
nection with  some  railroad  afi'ording  com- 
munication with  market."  Southern  Pine 
Fibre  Co.  y.  North  Augusta  Land  Co.  50 
Fed.  27. 

A  short  track  branching  from  the  main 
track  of  a  railroad  and  used  for  the  purpose 
of  enabling  freight  trains  by  throwing  a 
switch  at  the  junction  of  the  tracks  to  pass 
to  the  freight  yards  of  the  railroad  at  its 
terminus  has  been  held  to  be  a  "sidetrack." 
Chicago,  etc.  R.  Co.  y.  Jacksonville  R.  etc. 
Co.  245  lU.  155,  164,  91  N.  E.  1024. 

In  Nashville,  etc.  R.  Co.  v.  Board  of  Equali- 
zation, 122  Tenn.  1,  40,  122  S.  W.  467,  the 
court  said:  "The  tracks  in  a  (railroad) 
yard  may  properly  be  termed  sidetracks,  and 
include  the  ground  necessary  for  the  con- 
venient and  safe  movement  of  cars,  and  for 
loading  and  unloading  them." 

Construing  a  prior  decision  holding  that 
"when  the  train  stops  elsewhere  than  at  a 
station,  as  at  a  watertank,  or  upon  a  side 
track  when  the  stop  is  made  for  the  purpose 
of  the  railroad  alone,  and  the  passenger 
leaves  the  car,  he  acts  at  his  peril,  and 
.  .  .  his  negligence  will  prevent  a  recov- 
ery," etc.,  the  term  "sidetrack"  has  been 
held  to  refer  to  a  switch  or  sidetrack  other 
than  one  situated  at  a  station  and  used  in 
connection  therewith  and  for  the  transaction 
at  such  station  of  the  railroad's  business. 
Texas  Midland  R.  Co.  v.  Ellison,  39  Tex.  Civ. 
App,  172,  87  S.  W.  213,  216. 

The  approach  to  a  railroad  bridge  cross- 
ing a  river  has  been  held  to  constitute  a 
"switch  or  sidetrack"  connecting  the  main 
line  of  the  railroad  with  the  tracks  on  the 
bridge.  State  Board  of  Equalization  v.  Peo- 
ple, 229  111.  430,  484,  82  N.  E.  324. 

A  "spur  track"  was  distinguished  from  an 
"extension  of  tbe  line  of  a  railroad"  by  the 
court  in  Menasha  Woodenware  Co.  v.  Rail- 
road Commission  (Wis.)  166  N.  W.  435,  438, 
the  court  saying:  "An  extension  of  the  line 
of  a  railroad  becomes,  when  built,  a  part  of 
the  railroad  system  which  the  company  must 
operate  as  a  common  carrier,  serving  the 
public  thereby  on  equal  terms;  a  spur  track, 
on  the  other  hand,  though  a  part  of  the  rail- 
road system,  is,  in  its  essence,  a  facility  for 
one  shipper  or  for  several  shippers,  who  con- 
tribute to  its  construction,  it  being  under- 
stood that  it  is  open  to  all  industries  which 
may  be  practically  served  by  it,  who  will  con- 
tribute such  equitable  share  of  the  original 
cost  as  the  commission  may  determine.  In 
its  very  nature  it  cannot  serve  the  public  in 


the  complete  manner  that  an  extension  does,, 
because  it  is  not  intended  for  passenger  serv- 
ice, and  it  only  reaches  the  property  of  one 
industry,  or  perhaps  several;  but  its  use  ia 
none  the  less  public  on  the  part  of  the  one 
industry  or  the  several  industries  which  it 
serves,  because  thereby  the  one  industry  or 
the  several  industries  are  enabled  to  be 
reached  by 'the  public  and  to  be  served  by 
the  common  carrier  to  the  fullest  extent." 

"Storage  tracks"  have  been  defined  as  side 
tracks  used  for  the  storing  at  stations  of 
cars  from  incoming  trains  to  be  incorporated^ 
in  subsequent  outgoing  trains.  St.  Louis,  etc* 
R.  Co.  V.  Pope^  98  Tex.  635,  86  8.  W.  5. 

The  term  "skeleton  track"  has  been  held  to- 
mean  a  track  the  ties  of  which  are  one-half 
exposed  above  the  ground,  the  other,  half 
being  sunk  into  the  ground.  St.  Louis,  etc 
R.  Co.  V.  Ames  (Tex.)  94  S.  W.  1112,  1114. 

A  track  a  quarter  of  a  mile  in  length  c<hi- 
necting  a  flour  mill  with  the  main  line  of  a 
railroad,  which  track  while  used  principally 
by  the  owner  of  the  mill  in  receiving  ship- 
ments of  grain  at  the  mill  and  in  shipping  his 
product  to  market  was  also  open  to  and  used 
by  other  shippers,  has  been  held  to  be  a  "pub- 
lic track."  Wolfard  v.  Fisher,  48  Ore.  479, 
84  Pac.  850,  87  Pac.  530,  7  L.R.A.(N.S.)  991. 

A  "private  track"  has  been  defined  as  one 
not  constructed  or  used  for  the  purpose  of 
traffic;  or  devoted  to  the  public  use;  the  court 
citing  by  way  of  illustration  "a  spur  or  other 
track  constructed  and  used  only  by  a  rail- 
way company  for  the  purpose  of  reaching  ite 
gravel  pit,  or  its  shops,  or  its  roundhouse,  or 
for  other  similar  purposes."  State  v.  Will- 
mar,  etc.  R.  Co.  88  Minn.  448,  93  N.  W.  112. 

A  switch  track  from  the  main  line  of  a 
railroad  to  the  establishment  of  a  private 
business  concern  has  been  held  not  to  be  a 
"private  track"  where  there  was  no  evidence 
that  it  was  not  to  be  open  to  the  use  of  the 
general  public.  Chicago,  etc.  R.  Co.  v.  Porter, 
43  Minn.  527,  46  N.  VV.  76;  Barre  R.  Co.  v. 
Montpelier,  etc.  R.  Co.  61  Vt.  1,  17  AtL  923, 
15  Am.  St.  Rep.  877,  4  L.R.A.  785. 

And  where  the  evidence  showed  that  a 
"spur"  track  more  than  half  a  mile  long  was 
constructed  primarily  for  the  purpose  of  en- 
abling a  stone  quarry  at  its  terminus  to  load 
its  stone  on  railroad  cars  at  the  quarry  but 
was  used  by  other  shippers  also,  it  was  held 
not  to  be  a  "private  track,"  State  v.  Will- 
mar,  etc.  R.  Co.  88  Minn.  448,  93  N.  W.  112. 
See  also  Wolfard  v.  Fisher,  48  Ore,  479,  84 
Pac.  850,  87  Pac.  630,  7  L.R.A.(N.S.)  991. 

Am  Vsed  in  Particular  Statute  or  Ordi'- 

nance. 

•Track.* 

Section  three  of  the  Ontario  Railway  and 
Municipal  Board  of  Amendment   \ct,  1910^ 


DAYTON  ▼.  SOUTH  COVINGTON,  STC.  ST.  IL  C0« 

17f  Ky,  tot. 


235 


provides  in  part  aa  follows:  ''Whenever  in 
the  opinion  of  the  board  repairs  or  improve- 
mentis  to  or  changes  in  the  tracks,  switches, 
terminals  or  terminal  facilities,  motive  power 
or  any  other  property  or  device  used  by  any 
railway  company  in  or  in  connection  with  the 
transportation  of  passengers,  freight,  or  prop- 
erty ought  reasonably  to  be  made  thereto  in 
order  to  promote  the  security  of  convenience 
oi  the  public,  or  of  the  employees  of  the  com- 
pany, or  to  secure  adequate  services  or  facili- 
ties for  the  transportation  of  passengers, 
freight,  or  property,  the  board,  after  a  hear- 
ing had  either  upon  its  own  motion  or  after 
complaint,  shall  make  and  serve  an  order  di- 
recting such  repairs,  improvements,  changes, 
or  additions  to  be  made  within  a  reasonable 
time,  and  in  a  manner  to  be  specified  there- 
is/'  The  word  'tracks"  as  used  in  this  stat- 
ute has  been  held  not  to  include  "the  general 
roadway  itself  as  distinguished  from  the  rails, 
etc.,  laid  upon  it."  Toronto  Suburban  R.  Co. 
T.  Toronto  [1915]  A.  €.  (Eng.)  690,  Ann. 
Caa  1918C  878,  112  L.  T.  N.  S.  788,  84  L.  J. 
P.  C.  108,  reversing  29  Ont.  L.  Rep.  105,  4 
Ont.  W,  N.  1379,  13  Dominion  L.  Rep.  674. 

In  construing  a  statute  of  Arkansae  (§  1, 
p.  27,  Acts  of  1901)  establishing  a  drainage 
and  levee  district,  the  territory  of  which  was 
under  the  statute  to  include  the  "track  and 
roadbed"  of  a  certain  railroad,  it  has  been 
held  that  the  term  "roadbed  and  track"  in- 
cluded the  railroad's  right  of  way,  the  court 
saying:  "The  defendants  contend  that  the  act 
levymg  this  tax  (Acts  1001,  page  27)  is  not 
broad  enough  to  be  construed  to  include  the 
right  of  way;  that  the  words  "including  the 
track  and  roadbed  of  said  railroad,"  as  used 
in  the  first  section  of  said  act  defining  the 
boundaries  of  said  district,  do  not  include 
the  real  estate  or  tight  of  way.  We  are  of 
the  opinion  that  the  words  the  "roadbed  and 
track,"  as  used  in  the  first  section,  were  in- 
tended by  the  legislature  to,  and  do,  include 
the  right  of  way."  St.  Louis  Southwestern 
R.  Co.  V.  Grayson,  72  Ark.  119,  78  S.  W.  777. 

Within  the  meaning  of  certain  statutes  of 
California  (Stat.  1861,  p.  190;  Stat.  1866,  p. 
850)  regulating  the  space  between  tracks  of 
street  railways  in  the  city  of  San  Francisco 
and  providing  for  the  paving  and  maintenanoe 
thereof,  the  word  "track"  has  been  held  not 
to  include  the  space  between  two  single  tracks. 
Hobbins  v.  Omnibus  R.  Co.  32  Cai.  474,  where- 
in the  court  said :  "Now  it  is  provided  in  the 
third  section  of  the  Act  of  1861  (Stat.  1861, 
p.  190)  under  which  the  defendants  claim  by 
u>8ignment,  that  "the  track  of  said  railroad 
shall  not  be  more  than  five  feet  wide  within 
the  rails,  with  a  space  between  the  double 
tracks  suifScient  for  the  passage  of  the  cars." 
Here  two  distinct  spaces  are  referred  to  and 
described.  The  first  is  described  as  lying 
'^within  the  rails"  and  is  called  the  "track;" 


from  the  other  space  not  only  is  that  name 
withheld,  but  no  other  name  is  given  to  it. 
It  is  described  in  a  general  way  as  "a  space 
between  the  double  tracks."  But  that  the  two 
spaces  are  entirely  distinct  from  each  other 
in  the  eye  of  the  section  is  further  shown  by 
the  fact  that  the  maximum  width  of  the  one 
to  which  the  term  track  is  applied  is  fixed 
at  five  feet,  while  nothing  is  said  concerning 
the  maximum  width  of  the  other;  the  only 
direction  given  is  as  to  the  maximum  width 
of  the  space,  which  is  required  simply  to  be 
"sufficient  for  the  passage  of  the  cars."  From 
this  it  is  entirely  manifest  that  the  term 
"track"  does  not,  in  the  meaning,  of  the 
section,  include  the  space  between  the  double 
tracks,  but  is  confined  to  the  only  space  re- 
maining, that  is  to  say,  the  space  bounded  by 
the  rails  along  which  the  cars  run  and  be- 
tween which  the  teams  travel,  and  the  great- 
est width  of  which  is  limited  to  five  feet. 
This  definition  of  the  term  "track,"  as  used 
in  the  Act  of  1861,  must  be  considered  as  pre- 
senting the  true  sense  in  which  the  same  word 
is  used  in  the  Act  of  1866." 

As  used  in  a  statute  of  Kansae  (§  14, 
ch.  286,  Laws  of  1901;  §  6974,  Gen.  Stat. 
1901)  the  term  track  has  been  held  to  mean 
merely  "the  two  continuous  lines  of  rails  on 
which  railway  cars  run."  Atchison,  etc.  R, 
Co.  v.  Kansas  City,  etc.  R.  Co.  67  Kan.  569, 
(f74,  70  Pac.  940,  73  Pac.  899. 

In  the  reported  case  the  word  "tracks" 
in  the  provisions  of  a  city  ordinance  relating 
to  the  authority  of  a  city  over  street  railway 
tracks  within  its  limits  is  construed  to  apply 
to  turnout  tracks  as  well  as  to  those  consti- 
tuting the  main  line. 

The  expression  "occupied  by  its  tracks" 
occurring  in  a  Maaaaohusette  statute  (§§  32, 
33,  ch.  113,  Pub.  Stats.)  imposing  on  the 
street  railway  companies  of  the  state  the 
duty  of  keeping  in  repair  portions  of  the 
streets  and  highways  over  which  their  lines 
are  operated,  has  been  held  to  mean  the  rails 
and  the  space  between  them  on  and  over 
which  the  cars  pass  and  not  in-  addition 
thereto  the  space  on  either  side  of  the  rails 
occupied  by  the  projecting  ends  of  the  sleep- 
ers sunk  beneath  the  street  surface.  Boston 
V.  Boston  El.  R.  Co.  186  Mass.  274,  71  N.  E. 
295. 

In  a  revenue  act  of  Michiffon  the  word 
"track"  has  been  construed  as  meaning  the 
ties,  spikes,  rails,  switches,  and  the  right  to 
use  the  roadbed  on  which  they  are  situated. 
Detroit  Citizens*  St.  R.  Co.  v.  Detroit,  125 
Mich.  673,  86  N.  W.  96,  100,  86  N.  W.  809, 
84  Am.  St.  Rep.  58:". 

The  term  "side  track"  in  a  revenue  act  of 
Miaaouri  (§  1,  p.  366,  Laws  1877)  has  been 
held  to  include  the  "ties,  rails,  and  bed,  which 
go  to  make  up  a  "sidetrack"  together  with 
the  land  on  which  they  are  located.     State 
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y.  Hannibal,  etc.  R.  Co.  135  Mo.  618»  37  S.  W. 
532. 

A  tfev}  York  statute  requires  a  railroad 
company  to  keep  in  repair  that  portion  of  a 
street  "between  its  tracks,  the  rails  of  its 
tracks  and  two  feet  in  width  outside  of  its 
tracks."  Sec.  98,  p.  1112,  ch.  566,  Laws  1890. 
It  has  been  held  that  the  expression  "two 
feet  in  width  outside  of  its  tracks"  means 
two  feet,  and  not  one  foot,  outside  Of  either 
rail.  Amsterdam  t.  Fonda,  etc.  R.  Co.  119 
App.  Div.  680,  104  N.  Y.  S.  411,  412. 

A  statute  of  "Sew  York  (ch.  62,  Act  of 
1853)  authorized  the  town  authorities  of  the 
state  to  lay  out  highways  across  the  "track" 
of  a  railroad  without  compensation  to  the 
railroad.  The  word  "track"  as  used  in  that 
act  was  held  to  include  two  parallel  railroad 
tracks  near  each  other.  Albany  Northern  R. 
Co.  V.  Browhell,  24  N.  Y.  345,  wherein  it  was 
said:  "I  am  of  opinion  that  the  Act  of  1853 
(ch.  62)  applies  to  the  case;  that  it  author- 
ized the  town  authorities  to  lay  Out  the  high- 
way  across  both  tracks  of  the  plaintiffs 
railroad,  and  that  the  statute  is  not  hostile  to 
any  provision  of  the  constitution.  In  terms, 
it  authorizes  the  laying  out  of  a  highway 
across  the  track  of  a  railroad;  but,  if  there 
are  two  tracks  parallel  with  and  near  each 
other,  at  the  point  where  the  highway  is  to 
cross,  it  must  pass  over  both,  or  it  cannot  be 
laid  at  all.  It  is  within  the  language  of  the 
act,  for  at  each  crossing  it  passes  over  the 
track  of  a  railroad.  There  was,  therefore,  no 
objection,  I  think,  to  crossing  the  sidetrack." 
However,  in  Boston,  etc.  R.  Co.  v.  Greenbush, 
52  N.  Y.  510,  that  statute  was  held  to  include 
only  such  tracks  as  were  used  for  public 
traffic  and  regarded  as  the  roadway,  including 
one  or  more  single  tracks,  turnouts  and 
switches,  but  not  to  embrace  within  its  mean- 
ing ground  on  which  tracks  for  storing  cars 
or  such  as  were  used  exclusively  for  making 
up  trains  were  laid.  See  also  Delaware,  etc. 
Canal  Co.  v.  Whitehall,  90  N.  Y.  21.  The 
word  as  used  in  that  statute  was  held  to 
include  "sidetracks  running  along  with  the 
main  track"  of  the  railroad.  In  re  Folts, 
18  App.  Div.  568,  46  K  Y.  S.  43,  46.  As  used 
in  the  same  act  the  word  was  held  to  signify 
"the  entire  roadbed,  and  not  the  iron  or  rail- 
way." Delaware,  etc.  Canal  Co.  v.  Whitehall, 
90  N.  Y.  21.  Four  of  eight  tracks  which  con- 
nected two  freight  yards  and  which  were  used 
exclusively  for  "storing,  handling,  switching, 
transferring  and  assorting  the  freight  of  the 
two  yards,"  the  other  four  tracks  comprising 
the  main  line  of  the  road,  were  held  not  to  be 
within  the  meaning  of  the  word  "track"  as 
used  in  the  statute.  People  v.  New  York 
Cent.  etc.  R.  Co.  156  N.  Y.  670,  61  N.  E.  312. 
The  word  was  held  not  to  include  land 
appropriated  by  a  railroad  for  its  depot  pur- 
poses.   Prospect  Park,  etc.  R.  Co.  ▼.  William- 


son, 91  N.  Y.  562.  And  the  word  was  held 
also  not  to  include  a  tract  of  land  acquired  by 
a  railroad  for  a  terminus  on  which  buildings 
and  other  terminal  facilities  of  the  railroad 
were  in  the  course  of  construction  and  on 
which  the  main  and  other  tracks  of  the  rail- 
road had  been  or  were  being  or  intended  to  be 
laid.  Rochester,  etc.  R.  Co.  v.  Rochester,  163 
N.  Y.  608,  57  N.  E.  1123,  17  App.  Div.  257, 
265,  46  N.  Y.  S.  687.  That  statute  has  been 
referred  to  as  chapter  62  of  the  Laws  of  1853. 
The  word  "track"  as  used  therein  and  the 
word  "track"  as  used  in  another  statute, 
(section  24  of  the  Act  of  1850)  have  been 
held  to  have  the  same  meaning.  Delaware, 
etc.  Canal  Co.  v.  Whitehall,  90  N.  Y.  21. 

An  ordinance  of  the  city  council  of  the 
city  of  Fort  Worth  by  its  first  section  granted 
to  street  railway  corporations  **the  right  to 
construct,  equip,  operate,  maintain,  own  and 
control,  in  accordance  with  the  conditions  and 
terms  in  their  .  .  .  charter  contained, 
one  or  more  lines  of  street  railway,  together 
with  all  necessary  switches,  ttables,  offices, 
and  depots,  on  either  of  the  foUowing  named 
streets  and  their  extensions  in  said  city,  to 
wit;  (naming  them)  .  .  .  provided,  said 
company  shall  construct  and  operate  at  least 
one  line  of  street  railway  on  one  of  the  above 
named  streets,  running  from  the  public  square 
to  the  Texas  Pacific  railway  depot,  or  vicinity 
thereof."  The  city  council  in  the  second  sec- 
tion of  the  ordinance  reserved  "the  right  to 
determine  when  the  requirements  of  traflSc 
necessitate  any  further  track  than  the  one 
selected,"  etc.  In  holding  that  the  words 
"track"  and  "line"  used  in  this  ordinance  were 
synonymous  and  meant  "a  selected  place,"  the 
court  in  Ft.  Worth  St.  R.  Co.  v.  Rosedale  St. 
R.  Co.  68  Tex.  163,  179,  7  8.  W.  381,  said: 
'The  second  section  of  tne  ordinance  is  one 
reserving  or  asserting  the  right  of  the  city  to 
compel  the  appellant  to  exercise  the  rights 
and  powers  conferred  by  the  first,  and  not 
one  giving  rights.  By  it  the  city  reserved  the 
right  'to  determine  when  the  requirements  of 
traffic  necessitate  any  further  track  than  the 
one  selected  and  built  by  the  said  company  in 
pursuance  of  the  rights  granted  it  in  the  first 
instance  and  shall  then  notify  the  company 
of  their  judgment,  and  specify  the  street  on 
which  they  deem  the  railway  desirable.'  The 
word  'track'  is  doubtless  here  used  in  the 
same  sense  as  the  word  'line'  in  the  first 
section;  but  in  its  connection  conveys  the 
further  idea  of  place — one  place — and  that 
a  selected  place  under  the  power  of  selection 
given  in  the  first  section.  Right  was  given  in 
the  first  section  to  build  one  or  more  lines 
on  either  of  the  named  streets  running  from 
the  public  square  to  the  vicinity  of  the  rail- 
way depot  named,  of  which  there  were  three ; 
and  the  second  section  assumes  that  one  of 
these  streets  would  be  selected,  and  in  oom- 
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pliance  with  the  ordinance  at  least  one  line 
of  street  railway  be  built  thereon." 

A  Wisconsin  statute  authorizes  the  recov- 
ery of  damages  against  a  railroad  company 
'Sphere  a  railroad  employee,  without  con- 
tributory negligenoe,  is  injured  by  a  defect  in 
any  locomotive  engine,  car,  rail,  track, 
machinery,  or  applian«se8  required  by  said 
company  to  be  used  in  and  about  the  business 
of  such  employment."  The  word  "track"  as 
used  in  the  statute  has  been  construed  to  in- 
dude  within  its  definition  the  roadbed  of  a 
rsiboad  (m  which  the  track  rests.  Grouse  v. 
Chicago,  etc  R.  Co.  102  Wis.  196,  209,  78 
N.  W.  446,  778. 

mBailboad  Tbaok.'* 

ArkoMoa, 

A  statute  of  Arkansas  relating  to  the 
asaessment  and  valuati(»i  of  railroad  prop- 
erty for  the  purposes  of  taxation  (§  6468, 
Sand,  and  H.  Dig.)  provides  as  follows: 
"Such  person,  company  or  corporation  shall 
also  state  the  fair  and  actual  aggregate 
value  of  the  whole  railroad,  taking  into  con- 
sideration, in  estimating  and  fixing  such 
value,  the  entire  right  of  way,  as  given  by 
the  charter  of  the  company  or  statutes  of  the 
state;  and  also  taking  into  oonsideration  and 
^imating  everything  of  any  character 
whatever  situated  upon  such  right  of  way, 
and  appurtenant  to  such  railroad,  which  adds 
to  the  value  of  such  railroad  as  an  entire 
thing."  Another  section  (§  6471  Sand,  k  H. 
^^')  provides  that  "audi  railroad  .  .  • 
shall  be  held  to  be  real  estate  for  the  purposes 
of  taxation,  and  denominated  'railroad  track,' 
•  .  .  and  when  advertised  and  sold  for 
taxes,  no  other  description  will  be  necessary.'' 
See  St  Louis  Southwestern  R.  Co.  v.  Gray* 
wn,  72  Ark.  119,  78  S.  W.  777. 

Within  the  meaning  of  the  "revenue  law  of 
Arkansas,"  apparently  referring  to  the  fore- 
going sections,  the  term  "railroad  track" 
has  been  held  to  embrace  "all  fixed  railroad 
proper^  of  the  (railroad)  corporation,"  in- 
eluding  embankments,  tunnels,  cuts,  ties, 
trestles,  and  bridges.  Little  Rock,  etc.  R. 
Co.  V.  Worthen,  120  U.  S.  97,  7  S.  Ct.  469, 
30 U.S.  (L.ed.)  588. 

Idaho, 

A  statute  of  Idaho  (§  1490,  Laws  1896) 
conferred  on  the  state  board  of  equalization 
the  exclusive  power  to  assess  and  value  for 
the  purposes  of  taxation  the  "railroad  track" 
of  all  persons,  companies  or  corporations 
ovming,  operating,  or  constructing  any  rail- 
road wholly  or  partly  within  the  state  and 
defines  the  term  "railroad  track"  as  follows: 
''For  the  purposes  of  this  act  'railroad  track* 
shall  be  deemed  to  include  right  of  way, 
•uperstructures  on  the  right  of  way  whether 


oo  main,  side  or  second  track,  or  turnouts 
and  the  stations  and  improvements  thereon 
belonging  to,  used,  operated  or  occupied  by 
any  person,  company  or  corporation,  owning, 
operating  or  constructing  any  line  of  rail- 
road, wholly  or  partly  within  this  state." 
Oregon  Short  Line  R.  Go.  v.  (hooding,  6 
Idaho  773,  59  Pac  821. 

In  a  subsequent  revision  of  this  law 
(§  1710,  Rev.  Codes)  the  term  "railroad 
track"  is  defined,  as  follows:  "For  the  pur- 
poses of  this  chapter,  "railroad  track"  shall 
be  deemed  to  include  the  right  of  way, 
station,  and  other  necessary  grounds,  super- 
structures upon  such  right  of  way,  station 
and  other  grounds,  and  all  other  immovable 
property  used,  operated,  or  occupied  by  any 
person,  company  or  corporation,  owning,  op- 
erating, or  constructing  any  line  of  railroad, 
wholly  or  partly  within  this  state,  and  rea- 
sonably necessary  to  the  maintenance  and 
operation  of  such  road."  Section  1713  pro- 
vides that  a  designated  officer  of  the  railroad 
shall  list  for  assessment  and  taxation  the 
number  of  miles  of  the  railroad's  "track 
(main,  side  and  Bec<md  tracks  and  turnouts 
being  separately  stated),  the  property  held 
for  right  of  way,  the  amount  and  character 
of  improvements,  and  the  stations  located  on 
the  right  of  way,"  etc.  The  term  "railroad 
track"  used  in  section  1710  of  this  act  has 
been  held  to  include  "all  railroad  property 
comprising  right  of  way,  stations,  and  super- 
structures upon  the  right  of  way,  side  tracks, 
switches,  turnouts,  and  second  tracks." 
Northern  Pac.  R.  Go.  v.  Kootenai  Gounty, 
19  Idaho  75,  112  Pac.  320. 

In  Illinois,  a  statute  known  as  the  Revenue 
Act  of  1872  (2  Gross'  Stat.  342)  requires 
in  section  41  thereof  that  railroads  operat- 
ing within  that  state  shall  annually  "make 
out,  and  file  with  the  county  clerks  of  the 
respective  counties  in  which  the  railroad 
may  be  located,  a  statement,  or  schedule, 
showing  the  property  held  for  right  of  way," 
etc.,  and  "state  the  value  of  improvements 
and  stations  located  on  the  right  of  way." 
Section  42  provides  that  "such  right  of  way, 
including  the  superstructures  of  main,  side 
or  second  tracks  and  turnouts,  and  the  sta- 
tions and  improvements  of  the  railroad  com- 
pany on  such  right  of  way,  shall  be  held  to 
be  real  estate,  for  the  purpose  of  taxation, 
and  denominated  'railroad  track. ' "  Chicago, 
etc.  R.  Go.  V.  Miller,  72  111.  144,  146. 

Section  41  of  this  act  appears  to  have  been 
re-enacted  as  "Rev.  Stat.  1874,  p.  865,  sec. 
41."  Chicago,  etc  R.  Co.  v.  People,  98  111. 
350,  355;  People  v.  Chicago,  etc.  R.  Co.  116 
111.  181,  182,  4  K.  £.  480.  A  statute  similar 
to  section  42  of  the  Revenue  Act  of  1872 
has  been  referred  to  as  "Rev.  Stat.  1874, 
p.  865,  sec.  42."    Huck  v.  Chicago,  etc.  R. 
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Co.  86  m.  352,  358;  Chicago,  etc  R.  Go.  t. 
People,  98  111.  350,  356;  People  ▼.  Chicago, 
•etc.  R.  Co.  116  111.  181,  183,  4  N.  E.  480; 
Anderson  y.  Chicago,  etc.  R.  Co.  117  111.  26, 
27,  7  N.  E.  129;  Peoria,  etc.  R.  Co.  v.  Goar, 
118  111.  134,  136,  8  N.  E.  682. 

To  constitute  property  of  a  railroad  "rail- 
road track"  under  the  revenue  act  hereto- 
fore quoted  it  must  be  substantially  appro- 
priated and  in  use  for  right  of  way  purposes. 
Thus  in  Chicago,  etc.  R.  Co.  t.  People,  195 
III.  184,  191,  62  N.  E.  869,  the  court  said: 
''In  order  that  real  estate  may  be  denominat- 
ed 'railroad  track'  it  need  not  be  confined  to 
the  land  over  which  the  main  track  of  a 
railroad  company  is  constructed,  but  may 
include  side  or  second  tracks  and  turnouts, 
with  the  superstructures,  stations  and  im- 
provements thereon.  It  must,  however,  be 
substantially  appropriated  for  right  of  way 
purposes  and  in  use  for  such  purposes  and  all 
real  estate  belonging  to  a  railroad  company 
not  so  used  should  be  assessed  as  'real  estate 
other  than  that  denominated  "railroad 
track."'  The  fact  that  real  estate  is  used 
ior  railroad  purposes  will  not  make  it  assess- 
able as  'railroad  track.'  To  properly  denom- 
inate it  'railroad  track*  it  must  be  used  as 
right  of  way  and  not  otherwise." 

Such  additional  ground  as  is  used  for  the 
convenience  of  a  railroad  but  not  as  a  part 
of  its  "way"  may  not  be  classified  for  tax-' 
ation  purposes  as  "railroad  track."  Chicago, 
etc.  R.  Co.  V.  Paddock,  76  111.  616,  620. 

Therefore,  it  has  been  held  that  it  is  the 
use  to  which  the  railroad  property  Is  devot- 
ed and  not  whether  the  railroad  company 
is  the  owner  of  the  fee  that  determines 
whether  it  should  be  classified  for  the  pur- 
poses of  taxation  as  "railroad  track,"  and 
that  if  the  property  is  used  for  right  of  way 
purposes  it  is  "railroad  track"  under  the 
statute  and  assessable  as  such  whether  the 
railroad  owns  the  fee  or  only  an  easement 
therein,  or  is  only  a  lessee.  People  v.  Illi- 
nois Northern  R.  Co.  248  111.  532,  536,  539, 
94  N.  E.  37.  So  it  has  been  held  that  prop- 
erty of  a  railroad  used  for  railroad  purposes 
need  not  be  actually  owned  by  the  railroad 
to  be  assessable  as  "railroad  track"  under 
the  statute,  and  that  land  which  a  railroad 
claimed  by  virtue  of  its  occupancy  thereof 
under  color  of  title  for  the  period  of  the 
statute  of  limitations  was  taxable  as  "rail- 
road track"  during  the  years  which  the  title 
thereof  in  the  railroad  company  remained 
unperfected.  Chicago,  etc.  R.  Co.  v.  Grant, 
167  111.  489,  47  N.  E.  750. 

However,  a  bridge  the  exclusive  use  of 
which  "forever"  was  acquired  by  a  railroad 
under  a  lease  from  a  bridge  company  for  use 
in  carrying  the  railroad  across  the  Missis- 
sippi river  has  been  held  not  to  be  taxable  as 
"railroad  track"  under  this  statute  but  to  be 
subject  to  taxation  under  "an  act  to  provide 
for  the  assessment  and  taxation  of  bridges 


across  navigable  streams  on  the  borders  of 
this  state  [of  Illinois]"  approved  and  in 
force  on  May  1,  1873.  Chicago,  etc.  R.  Co. 
V.  People,  163  ni.  409,  38  N.  E.  1075,  1076, 
29  L.R.A.  69. 

Under  the  "Revenue  Act  of  1872"  referred 
to  it  has  been  said  that  land  held  and  used 
ta  a  right  of  way  by  a  railroad  company  in 
eluding  the  superstructure  thereon  is  "rail 
road  track"  for  the  purpose  of  assessment 
Chicago,  etc.  R.  Co.  t.  Paddock,  75  111.  616 
617;  Ohio,  etc.  "R.  Co.  v.  Weber,  96  111.  443 
448;  Chicago,  etc  R.  Co.  ▼.  Grant,  167  III 
489,  494,  47  N.  E.  750. 

Main  tracks,  sidetracks,  right  of  way  and 
improvements  thereon  have  been  held  to  be 
"railroad  track"  within  the  meaning  of  that 
term  as  used  in  this  statute.  Cairo,  etc.  R. 
Co.  ▼.  Mathews,  162  IlL  153,  158,  38  N.  E. 
623. 

The  land  comprising  the  right  of  way  of  all 
sidetracks,'  switches  and  turnouts  as  well 
as  of  the  main  track  of  a  railroad  has  been 
held  to  be  "railroad  track"  in  the  contem- 
plation of  the  statute.  Chicago,  etc  R.  Co. 
V.  People,  98  IlL  350;  Chicago,  etc  R.  Co.  ▼. 
People,  129  111.  571,  22  N.  E.  864,  26  N.  E. 
6;  People  v.  State  Board  of  Equalization,  205 
111.  296,  299,  68  N.  E.  943.  Thus  in  Chicago, 
etc.  R.  Co.  ▼.  People,  98  111.  360,  it  was 
said:  "We  can  see  no  reason  why  the  term 
'right  of  way*  should  be  confined  to  the  land 
over  which  the  main  track  of  a  railroad 
should  be  constructed.  The  land  upon  which 
a  sidetrack,  a  switch,  or  turnout  is  built  and 
in  actual  use  by  the  company  in  the  business 
for  which  it  was  organized,  for  all  practical 
purposes  is  as  much  held  for  right  of  way 
as  is  the  land  upon  which  the  main  track  is 
constructed.  In  the  operation  of  a  railroad 
it  is  necessary  that  trains  should  pass  each 
other,  and  hence  the  necessity  of  turnouts, 
switches  and  sidetracks.  In  the  loading  of 
cars,  transfer  of  cars,  the  making  up  of 
trains,  and  in  innumerable  other  instances 
that  might  be  named,  in  the  prosecution  of 
its  business  as  a  common  carrier,  sidetracks, 
switches  and  turnouts  are  as  indispensable 
to  a  proper  transaction  of  its  business  as  the 
main  track  itself.  We  are,  therefore,  of  the 
opinion  that  the  land  held  and  in  actual 
use  by  a  railroad  company  for  sidetracks, 
switches  and  turnouts,  must  be  regarded, 
within  the  meaning  of  the  revenue  law,  as  a 
part  of  the  right  of  way  of  the  company 
[and  therefore  within  the  denomination 
'railroad  track']." 

Certain  town  lots  averred  in  a  bill  of  the 
complainant  to  be  a  part  of  the  right  of  way 
of  the  defendant  railroad,  the  truth  of  which 
averment  was  held  to  have  been  confessed  by 
the  act  of  the  railroad  in  demurring  to 
the  bill,  were  held  to  be  included  In  the 
term  "railroad  track*'  as  used  in  this  act. 
Chicago,  etc.  R.  Go.  t.  Miller,  72  HI.  144, 
147. 
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A  tract  of  land  on  which  were  constructed 
the  mam  track  and  sidetracks  of  a  railroad, 
switches  and  turnouts  connected  with  the 
main  track,  and  buildings,  has  been  held  to 
be  the  right  of  way  of  the  railroad  within  the 
meaning  of  this  act  and  included  within 
the  term  "railroad  track"  as  defined  in  the 
statute.  Chicago,  etc.  R.  Ck>.  y.  People,  98 
111.  350;  Chicago,  etc.  R.  Co.  v.  People,  99  111. 
464;  Peoria,  etc  R.  Co.  v.  Goar,  118  111.  134, 
«  N.  E.  682.  Thus  in  Chicago,  etc.  R.  Co.  y. 
People,  98  111.  350,  the  court  said:  ''From 
the  evidence,  it  is  manifest  that  the  railroad 
<:ompany  has  constructed  tracks  around  the 
entire  thirty-two  acres  of  land;  that  it  is 
covered  with  sidetracks,  switches  and  turn- 
outs connected  with  its  main  track,  and  in 
constant  use  by  the  railroad  company  in  the 
prosecution  of  its  legitimate  business  as  a 
<x)inm(»i  carrier,  for  which  it  was  organized 
under  a  charter  granted  by  the  state.  Build- 
ings have  been  erected  on  this  land  by  the 
company,  termed  machine  shops,  carshops, 
roundhouses,  etc.,  where  repairs  are  made 
for  the  company's  rolling  stock;  but  this  use 
does  not  change  the  character  of  the  manner 
in  which  the  land  is  held.  It  is  still  held  as 
right  of  way,  notwithstanding  such  buildings. 
•  .  .  This  is  apparent  from  section  42, 
which  declares  that  the  right  of  way,  includ- 
ing superstructures  of  main,  side  or  second 
track,  and  turnouts,  and  the  station  and  im- 
provements of  the  railroad  company  on  such 
right  of  way,  shall  be  real  estate  for  the 
purpose  of  taxation,  and  denominated  'rail- 
road track.'" 

The  land  occupied  by  a  railroad  at  its 
terminus  and  the  improvements  thereon  in- 
cluding passenger  and  freight  depots,  shops, 
roundhouse,  water  tanks,  sidetracks,  switch- 
yards and  other  terminal  facilities  have  been 
held  to  be  embraced  in  the  term  ''railroad 
track'*  for  purposes  of  taxation  under  this 
act.  Quincy,  etc.  R.  Co.  v.  People,  156  111. 
437,  41  N.  E.  162;  Chicago,  etc.  R.  Co.  ▼. 
People,  4  111.  App.  468,  470.  Thus  in  Chi- 
cago,  etc.  R.  Co.  v.  People,  4  111.  App.  468, 
470,  the  court  said:  "It  can  scarcely  be 
questioned  that  the  land  upon  which  the 
taxes  in  controversy  were  levied,  is  a  part 
of  appellant's  right  of  way,  within  the  mean- 
ing of  said  section  42.  The  entire  tract 
claimed  by  appellant  as  its  right  of  way  from 
Forty-seventh  to  Fifty-first  street,  a  distance 
of  about  half  a  mile,  is  of  a  uniform  width 
of  about  fiY^  hundred  and  fifty  feet.  The 
main  track  runs  parallel  with  the  east  line 
of  said  tract,  and  about  fifty  feet  distant 
therefrom.  The  land  upon  which  the  taxes 
in  question  were  levied  comprises  only  that 
portion  lying  west  of  the  main  track.  Al- 
most every  part  of  this  land  is  traversed  by 
sidetracks  and  turnouts,  diverging  from 
the  main  track  and  from  each  other,  leading 


to  and  from  the  carshops  and  roiudhouaes, 
and  also  affording  necessary  and  convenient 
apace  for  moving  and  standing  appellant's 
trains  and  cars  in  the  prosecution  of  its 
business  as  a  common  oarrier.  It  is  true 
that  carshops  and  roundhouses  are  erected 
on  this  land,  but  it  does  not  for  that  reason 
cease  to  be  a  right  of  way.  These  structures 
are  all  necessary  parts  of  one  general  system, 
\fy  virtue  of  which  the  ordinary  business  of 
the  railroad  is  carried  on.  They  niay  be,  and 
perhaps  are,  as  essential  to  its  operation  as 
the  track  itself.  Undoubtedly  these  struc- 
tures may  be  erected  elsewhere^  but  when  on 
the  right  of  way  they  become  a  part  of  it, 
and  are  subject  to  taxation  as  such.  Section 
42  of  the  revenue  law  clearly  warrants  this 
view.  The  right  of  way  is  there  made  to 
include  not  merely  the  main  and  side  tracks 
and  turnouts,  but  also  the  stations,  and  im- 
provements thereon.  These  all,  tor  purposes 
of  taxation,  form  one  class,  and  are  denom- 
inated 'railroad  track.'" 

Land  adjoining  a  railroad  and  used  as  a 
reservoir  from  which  to  obtain  water  for  the 
company's  locomotives  and  for  other  pur- 
poses connected  with  the  operation  of  the 
railroad  has  been  held  to  be  "railroad  track" 
and  assessable  by  the  state  board  of  equalisa- 
tion under  the  statute.  Chicago,  etc  R.  Co. 
▼.  People,  218  111.  463,  75  N.  E.  1021. 

A  sidetrack  of  a  railroad  connecting  the 
road  with  a  stone  quarry  from  which  stone 
was  hauled  to  be  used  as  ballast  f(»r  the 
railroad  has  been  held  under  this  act  to  be 
within  the  definition  of  the  term  "railroad 
track."  Thus  in  Chicago,  etc.  R.  Co.  v. 
People,  129  111.  671,  22  K.  E.  864,  25  N.  £.  5, 
it  was  said:  "Upon  the  hearing  in  the 
county  court,  it  appeared,  from  the  evidence, 
that  100  feet  was  the  necessary  and  proper 
width  of  the  right  of  way  for  the  quarry 
track.  It  cdso  appears  that  the  rock  quarried 
and  brought  in  on  the  track  is  crushed  in 
the  building  provided  for  that  purpose  by  the 
company,  and  used  to  ballast  the  Chicago 
and  Alton  railroad,  and  that  the  ballasting 
is  a  necessary  part  of  the  work  of  keeping 
the  road  in  repair.  The  question  then  is, 
whether  a  sidetrack  (as  the  quarry  track  is 
but  a  sidetrack  when  constructed  by  a 
railroad  company  and  used  for  the  sole  pur- 
pose of  keeping  the  roadbed  in  proper  re- 
pair) is  to  be  regarded,  within  the  meaning  of 
the  revenue  law,  as  'railroad  track.'  Under 
the  former  decisions  of  this  court  we  think 
it  is.  If  land  upon  which  a  railroad  company 
may  erect  machine  shops,  carshops  and  round- 
houses, where  repairs  are  made  for  the  com- 
pany's rolling  stock,  may  be  regarded  as 
'railroad  track,'  for  the  same  reason  and 
upon  the  same  principle  a  quarry  track,  con- 
structed for  the  sole  purpose  of  providing 
material  to  keep  the  roadbed  in  proper  re- 
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pair,  may  be  regarded  as  'railroad  track.' 
This  sidetrack  was  necessary  to  enable  the 
railroad  company  to  properly  operate  its  line 
of  road  under  its  charter.  If  the  road  is  to 
be  operated  with  due  regard  to  a  safe  ship- 
ment of  property  and  the  safety  of  the  life 
of  the  passenger,  the  roadbed  must  be  kept 
in  good  condition." 

A  town  lot,  adjacent  to  a  street  on  which 
the  tracks  of  a  railroad  operating  through  a 
town  were  laid,  which  was  occupied  by  a 
plant  for  generating  electricity  for  the  motive 
power  of  the  railroad,  has  been  held  to  be  a 
part  of  the  railroad's  right  of  way  and  for 
taxing  purposes  under  this  act  as  a  part  of  its 
"railroad  track."  People  v.  Terre  Haute, 
etc  R.  Co.  266  111.  691,  100  N.  E.  173. 

Howeyer,  a  tract  of  land  used  for  a  sheep- 
yard  and  contiguous  to  the  right  of  way  of  a 
railroad  but  fenced  in  and  unconnected  with 
the  railroad  except  for  a  sub  track  for  the 
convenient  unloading  of  cars  hauling  feed 
for  the  sheep  in  the  yard,  haa  been  held  not 
to  be  within  the  denomination  ''railroad 
track"  as  defined  by  the  statute.  Chicago, 
etc.  R.  Co.  V.  People,  196  111.  184,  190,  62 
N.  E.  869,  67  L.H.A.  127,  wherein  the  court 
said:  "It  appears  from  the  evidence  that  the 
land  in  question  adjoins  the  right  of  way  of 
the  appellant  on  the  south,  is  entirely  but- 
rounded  by  a  fence,  has  located  thereon 
barns,  sheep  yards,  sheep  pens,  and  elevator, 
water  tank,  electric  light  plant  and  other 
appliances  necessary  for  yarding  and  feeding 
sheep;  that  the  only  railroad  track  located 
thereon  is  a  stub,  some  four  or  five  hundred 
feet  in  length,  used,  for  the  convenient  un« 
loading  at  the  buildings  of  cars  of  feed  for 
use  in  the  yard,  which  is  shut  ofiT  from  the 
right  of  way  by  a  gate  when  not  in  use,  and 
that  the  yard  is  so  arranged  that  sheep 
can  be  conveniently  loaded  and  unloaded 
through  chutes  onto  and  from  cars  on  the 
main  and  side  tracks,  directly  into  and  from 
the  yard.  We  think  it  clear  the  real  estate 
in  question  cannot  be  said  to  be  in  any  proper 
sense  'railroad  track,'  within  the  definition  of 
that  class  of  real  property  as  given  by  sec- 
tion 42  of  the  Revenue  Law." 

It  has  been  held  that  the  term  "railroad 
track"  as  used  in  this  act,  as  well  as  apply- 
ing to  land  actually  used  for  railroad  pur- 
poses, includes  land  partly  occupied  by 
buildings  rented  to  tenants,  which  land  while 
"located"  by  the  railroad  aa  part  of  its  right 
of  way  is  not  so  used.  Thus  in  People  v. 
Chicago,  etc.  R.  Co.  116  111.  181,  4  N.  E. 
480,  the  court  said:  "The  position  taken 
by  the  collector  is,  that  it  was  only  such 
property  upon  whidi  tracks  were  laid,  or  as 
was  in  actual  use  by  the  company  for  rail- 
road purposes,  that  could  be  properly  classed 
as  'railroad  track,'  and  the  court  below  held 
with   the  collector,   in   part  overruling  the 


railroad  company's  objections  as  to  all  lots- 
actually  occupied  by  a  building,  and  sustain- 
ing them  as  to  the  lots  which  were  vacant. 
We  perceive  no  good  reason  for  this  distinc- 
tion. The  accidental  circumstance  of  some 
of  the  lots  having  buildings  upon  them  at 
the  time  they  were  purchased  by  the  railroad 
company,  and  the  occupancy  of  the  buildings 
being  suffered  to  continue  under  the  company, 
should  not  make  a  difference.  The  lots  were 
not  purchased  for  the  purpose  of  their  oc- 
cupancy by  dwellings,  or  for  the  use  of  draw- 
ing rents  from  them,  and  were  not,  by  a 
fair  interpretation,  being  held  for  such  a 
use;  but  they,  together  with  the  vacant  lots, 
were  alike  aU  purchased  for  railroad  pur- 
poses, for  right  of  way,  and  were  alike  all 
'held  for  right  of  way,'  and  we  think  the 
improved  and  unimproved  lots  should  be 
similarly  viewed,  as  to  being  'railroad  track> 
or  not." 

However,  where  land  acquired  for  railroad 
purposes  was  occupied  by  buildings  which 
were  permitted  by  the  railroad  to  continue 
in  the  possession  of  the  tenants  thereof,  and 
no  attempt  was  made  to  make  use  of  the 
property  for  the  purposes  for  which  it  was 
acquired,  such  land  was  held  not  to  be  assess- 
able under  this  statute  as  "railroad  track." 
Chicago,  etc.  R.  Co.  v.  People,  136  111.  660, 
27  N.  £.  200,  wherein,  after  ruling  that  there 
was  no  view  of  the  instant  case  in  which 
the  land  involved  in  the  litigation  could  be 
regarded  as  a  part  of  the  defendant  railroad's 
"railroad  track,"  the  court  said:  "Here  the 
company  in  question  is  one  whose  right  of 
way  has  long  been  established  and  in  use, 
and  although  the  lots  under  consideration 
may  have  been  purchased  with  the  intention 
of  ultimately  using  them  for  the  purposes  of 
a  passenger  station,  nothing  has  been  or  is 
being  done  by  way  of  carrying  that  purpose 
into  execution,  or  of  acquiring  the  other 
lands  necessary  for  that  purpose,  although 
at  the  time  the  assessment  in  question  was 
made,  four  or  five  years  had  elapsed  since 
their  purchase.  It  may  be  that  it  is  the 
intention  of  the  appellant  to  make  use  of 
said  lots  at  some  future  time  in  such  way 
as  to  make  them  a  part  of  its  railroad  sys- 
tem, and  possibly  of  its  right  of  way,  but  it 
is  clear  that  it  has  not  done  so." 

Where  only  a  part  of  a  city  lot  is  used 
for  railroad  purposes  such  part  of  it  only  as 
is  so  used  is  assessable  as  "railroad  track" 
under  this  statute.  Chicago,  etc.  R.  Co.  ▼. 
People^  99  111.  464. 

So  much  of  a  bridge  used  by  a  railroad  for 
the  purpose  of  carrying  its  road  across  either 
of  the  rivers  forming  a  part  of  the  boundary 
line  of  the  state  of  Illinois  into  the  adjoining 
states  as  is  within  the  territory  of  the  state 
of  Illinois,  has  been  held  to  be  embraced 
within   the   term   "railroad   track"   for   the- 
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purposes  of  taxation  under  this  act.  Ander- 
son y.  Chicago,  etc.  R.  Ca  117  III.  26,  7  N. 
E.  129;  People  v.  Illinois  Cent.  R.  Co.  215 
III.  177,  74  N.  E.  116;  People  v.  Atchison,  etc. 
R.  Co.  225  111:  593,  80  N.  E.  272;  State  Board 
of  Equalization  v.  People,  229  111.  430,  462, 
82  N.  £.  324.  Thus  the  approach  to  a 
bridge  known  as  the  "Illinois  Central" 
bridge,  over  which  the  Illinois  Central  rail- 
road crosses  the  Ohio  river  at  Cairo,  Illinois, 
insisting  of  an  embankment,  a  steel  viaduct, 
trestles  and  tracks  on  the  railroad's  right  of 
way  has  been  held  to  be  embraced  within  the 
term  "railroad  track"  under  this  statute. 
People  V.  Illinois  Cent.  R.  Co.  215  111.  177, 
74  N.  E.  116;  State  Board  of  Equalization 
?.  People,  229  lU.  430,  462,  82  N.  E.  324.  And 
that  part  of  a  bridge  crossing  the  Mississippi 
river  which  was  within  the  territory  of  the 
state  of  Illinois  and  was  used  mainly  as  a 
railroad  bridge,  being  a  part  of  the  railroad's 
right  of  way,  but  on  which  passages  on  either 
side  of  the  railroad  tracks  were  provided  for 
other  traffic  and  toll  charged  for  the  use 
thereof,  has  been  held  to  be  "railroad  track" 
undor  the  revenue  act  of  Illinois.  People  t. 
Atphi^nn,  etc.  R.  Co.  225  111.  693,  80  N.  E. 
272,  wherein  it  was  said:  "As  the  different 
parts  of  the  bridge  property  cannot  be  as- 
sessed independently  the  property  must  be 
assessed  as  a  unit,  and  its  character  as  a 
railroad  bridge  or  toll  bridge  must  be  deter- 
mined for  the  purpose  of  taxation.  We  think 
that  it  must  be  classified  for  that  purpose 
according  to  its  primary  and  principal  use. 
If  property  is  used  mainly  for  railroad  pur- 
poses it  will  not  lose  its  character  as  rail- 
road property  for  the  reason  that  it  is  not 
used  exclusively  for  such  purpose.  .  .  . 
The  principal  and  only  important  use  of  the 
bridge  is  for  the  trains  of  the  defendant  as 
a  part  of  its  railroad,. and  the  use  of  the  toll 
wagon  roadways  is  minor  or  incidental,  for 
which  the  bridge  would  not  be  maintained. 
We  are  of  the  opinion  that  the  property  is 
properly  classified  as  railroad  track  and  that 
it  was  legally  assessed  by  the  state  board  of 
equalization." 

By  paragraph  89  of  the  Act  of  1872,  the 
general  assembly  of  Illinois  conferred  on  the 
city  councils  of  the  state  the  power,  "by  con- 
demnation or  otherwise,  to  extend  any  street, 
»Uey  or  highway  over  or  axsross,  or  to  con- 
struct any  sewer  under  or  through,  any  rail- 
road track,  right  of  way,  or  land  of  any  rail- 
road company  (within  the  corporate  limits) ; 
but  where  no  compensation  is  made  to  such 
railroad  company,  the  city  shall  restore  such 
railroad  track,  right  of  way  or  land  to  its 
former  state,  or  in  a  sufficient  manner  not  to 
have  impaired  its  usefulness."  The  language 
of  this  statute  has  been  held  to  be  broad 
enou^  to  include  a  railroad  yard  within  the 
expression  "railroad  track,  right  of  way  or 
Ann.  Cas.  1918E. — 16. 


land  of  any  railroad  company."  Illinois  Cent. 
R.  Co.  v.  Chicago,  141  HI.  586,  30  X.  E.  1044, 
17  L.R.A.  530 ;  Chicago,  etc.  R.  Co.  v.  Chicago, 
151  ni.  348,  37  N.  E.  842;  Chicago,  etc. 
R.  Co.  ▼.  Pontiac,  169  111.  155,  161,  48  N. 
E.  485.  Thus  in  Chicago,  etc.  R.  Co.  v. 
Chicago,  151  111.  348,  37  N.  E.  842,  the  court 
said:  ''It  is  contended,  however,  that  the 
terms,  'right  of  way,'  'tracks,'  and  'land,'  as 
used  in  the  89th  paragraph,  apply  only  to 
such  right  of  way,  tracks  and  land  as  is  ap- 
propriated to  the  active  operation  of  the  com- 
pany's railway,  and  that  they  do  not  apply 
to  tracks  or  land  devoted  to  the  purposes  of 
a  railroad  yard.  The  attempted  distinction 
is  without  foundation.  Without  pausing  to 
discuss  or  determine  what  would  be  the  effect 
of  an  attempt  by  the  city  to  open  a  street, 
under  the  power  conferred  by  this  paragraph 
of  the  statute,  through  depots,  engine  house 
and- the  like,  it  is  sufilcient  to  say,  that  the 
attempt  here  was  simply  to  extend  the  streets 
across  land  devoted  to  railroad  tracks.  The 
tracks  upon  the  land  sought  to  be  taken,  al- 
though some  were  devoted  to  the  passage  of 
passenger  trains,  others  for  the  accommoda- 
tion of  freight  traffic,  and  still  others  used 
for  switching  purposes  and  devoted  to  the 
storage  of  cars,  were  each  'railroad  tracks,' 
and  it  cannot  be  important  to  what  particu- 
lar use  the  'railroad  tracks'  may  be  devoted." 

Indiama. 

L^slation  similar  to  that  quoted  in 
the  preceding  subdivision  r^ulating  the 
taxation  of  railroad  property  has  been  en- 
acted in  Indiana.  This  legislation  is  em- 
bodied in  sections  6362  and  6410  of  the 
Revised  Statutes  of  1811.  The  latter  confers 
on  the  state  board  of  equaliasation  the  au- 
thority to  value  and  assess  the  railroad  prop- 
erty in  the  state  denominated  "railroad 
track,"  while  section  6362  defines  the  term 
"railroad  track"  as  follows:  "Such  right  of 
way,  including  the  superstructures,  main 
track,  side  or  second  tracks,  and  turnouts, 
turntables,  telegraph  poles,  wires,  instru- 
ments, and  other  appliances,  and  the  stations 
and  improvements  of  the  railroad  company 
on  such  right  of  way  (except  machinery,  sta- 
tionary engines,  and  other  fixtures,  which 
shall  be  considered  personal  property),  shall 
be  held  to  be  real  estate  for  the  purpose  of 
taxation,  and  denominated  'railroad  track,' 
and  shall  be  so  listed  and  valued."  All  the 
land  necessary  for  a  right  of  way  for  a  rail- 
road including  land  essential  for  double 
tracks,  sidetracks  and  turnouts,  coal  and 
wood  sheds,  a  freight  house,  water  tanks,  a 
small  repair  shop  and  a  roundhouse  has  been 
held  to  be  embraced  in  the  term  "railroad 
track"  as  that  term  is  used  in  this  statute. 
Pfaff  v.  Terre  Haute,  etc.  R.  Co.  108  Ind. 
144,  9  N.  E.  93. 
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Texaa, 

The  term  ''railroad  track"  as  used  in  a  city 
ordinance  providing  that  ''no  street  car  shall 
stop  on  any  street  crossing  or  on  any  rail- 
road tracks,  but  shall  come  to  a  full  stop 
before  crossing  any  railroad  track/'  has  been 
held  to  include  "any  railroad  track,  whether 
main  line  or  spur."  Galveston,  etc.  R.  Co.  v. 
Vollrath,  40  Tex.  Civ.  App.  46,  89  S.  W.  279, 
283. 

"Railway  Track." 

An  I<yu>a  statute  (Code,  §  464)  provides 
that  cities  within  that  state  "shall  .  .  . 
have  the  power  to  authorize  or  forbid  the 
location  and  laying  down  of  tracks  for  rail- 
ways and  street  railways  on  all  streets,  alleys 
and  public  places;  but  no  railway  track  can 
thus  be  located  and  laid  down  until  after 
the  injury  to  property  abutting  upon "  the 
street,  alley  or  public  places  upon  which  such 
railway  track  is  proposed  to  be  located  and 
laid  down  has  been  ascertained  and  compen- 
sotpH."  The  expression  "railway  track"  as 
used  in  this  statute  has  been  held  to  mean  a 
track  on  which  trains  propelled  by  steam  as 
a  motive  power  are  to  be  operated  and  not  to 
include  horse  car  tracks.  Sears  v.  Marshall- 
town  St.  R.  Co.  65  la.  742,  23  N.  W.  150, 
wherein  it  was  said:  "In  the  grant  of  power, 
both  'railways'  and  'street  railways'  are  men- 
tioned. There  is,  then,  a  statutory  implica- 
tion that  they  are  not  the  same,  but  that 
there  is  a  material  difference  between  the 
two;  and  that  a  grant  of  the  power  to  au- 
thorize one  would  not  necessarily  include  the 
others.  The  limitation  or  qualification  of 
such  power,  it  will  be  observed,  is  thus  ex- 
pressed in  the  statute:  'But  no  railway 
track  can  thus  be  located  and  laid  down'  un- 
til the  damage  to  the  abutting  owner  is 
ascertained  and  compensated.  As  thus  used 
in  the  statute,  does  'railway  track'  mean  or 
include  'street  railway  track,*  operated  by 
horse  power?  We  think  not.  Railway  track, 
as  generally  understood,  means  only  a  track 
on  which  steam  is  used  as  the  motive  power, 
and  it  will  be  presumed  that  the  general 
assembly  used  such  words  in  that  s^ise,  un- 
less the  context  or  subject-matter  contem- 
plated by  the  statute  requires  that  a  different 
meaning  than  that  in  ordinary  use  should  be 
adopted.  So  far  from  this  being  so,  the  con- 
struction we  have  adopted  is  aided  by  the 
context  or  grant  of  power.  If  it  was  essen- 
tial to  mention  both  kinds  of  railways  in  the 
grant  of  power,  because  there  was  a  material 
difference  between  the  two,  it  was  equally 
essential  that  both  should  be  mentioned  in 
the  limitation  to  such  power,  if  it  was  in- 
tended to  apply  to  or  include  both. 

The  term  "railway  track"  as  used  in  the 
act  referred  to  has  been  held  to  include  the 


entire  embankment,  ties  and  rails  forming  a 
railroad's  right  of  way  crossing  a  city  street. 
Gates  V.  Chicago,  etc.  R.  Co.  82  la.  518,  48 
N.  W.  1040,  wherein  the  court  said:  "Accord- 
ing to  the  petition,  the  track  crosses  Franklin 
street  at  an  angle  of  ninety-seven  degrees, — 
an  angle  varying  but  seven  degrees  from  a 
right  angle.  It  cannot  be  said  from  the 
angle  alone  that  the  track  occupies  any  part 
of  the  street  abutted  by  plaintiff's  property. 
It  does  appear  that  the  embankment  upon 
which  the  ties  and  rails  are  laid  does  occupy 
a  part  of  Franklin  street,  upon  which  plain- 
tiff's property  abuts.  Question  is  made 
whether  the  embankment  is  included  in  the 
word  'railway  track,'  as  used  in  section  464. 
The  damage  allowed  is  not  that  caused  by  the 
laying  down  of  the  rails  and  ties,  but  for  the 
location  and  construction  of  the  railroad. 
The  provision  requiring  that  this  damage 
shall  be  ascertained  and  compensated  before 
the  track  can  be  located  and  laid  down  does 
not  limit  the  damage  to  that  caused  by  what 
is  often  called  the  'track,'  as  distinguished 
from  the  'roadbed.'  The  track  of  a  railroad 
is  not  merely  the  rails  and  ties  upon  which 
cars  are  run,  but  it  is  the  'road,  course,  way* 
(Webster),  and  includes  all  that  enters  into 
and  composes  the  road,  the  course  and  way. 
The  embankment  upon  which  the  rails  and 
ties  are  laid  is  a  part  of  the  whole  that  makes 
the  railroad  track.  If,  because  of  the  angle 
of  the  crossing,  the  height  of  the  embank- 
ment, and  consequent  width  of  its  base,  the 
embankment  extends  onto  a  part  of  Franklin 
street,  abutted  by  plaintiff's  property,  and 
the  property  is  injured  thereby,  the  plaintiff 
has  a  right  of  action  under  section  464." 

The  phrase  as  used  in  this  act  has  been  held 
to  include  the  approacl^es  to  a  bridge  croaa- 
ing  a  railroad  and  forming  part  of  a  city 
street.  Nicks  v.  Chicago,  etc.  R.  Co.  84  la.  27, 
60  N.  W.  222. 

"Main  Tbaok." 

The  term  "main  track"  as  used  in  the  reve- 
nue act  of  the  state  of  Illinoia  (sec.  42,  p. 
865,  Rev.  Stat.  1874)  as  a  part  of  the  as- 
sessable property  of  railroads  within  the 
state,  has  been  held  to  be  applicable  to  tribu- 
tary lines  of  railway  as  well  as  to  trunk 
lines.  Huck  v.  Chicago,  etc  R.  Co.  86  III. 
352,  359. 

A  statute  of  Illinois  entitled  "An  act  in 
relation  to  the  crossing  of  one  railway  by 
another  and  to  prevent  danger  to  life  and 
property  from  grade  crossings,"  as  amended 
in  its  first  section  by  an  act  passed  in  1907, 
directs  the  procedure  to  be  followed  by  a 
railroad  desiring  the  privilege  of  crossing 
with  its  lines  the  "main  track"  of  another 
railroad.  The  term  "main  track"  as  used 
in  this  statute  has  been  held  not  to  have  a 
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teehnlcal  meaning  and  to  be  used  in  the 
sense  of  ''principal,  chief,  leading,  or  most 
important,"  but  not  to  include  a  track 
branching  from  the  nckain  line  of  a  railroad, 
the  use  of  which  for  the  operation  of  trains 
requires  the  maintenance  of  a  switch  at  the 
juncture  of  the  tracks.  Chicago,  etc.  R.  Co. 
T.  Jacksonville  R.  etc.  Co.  246  IlL  156,  163, 
91  N.  E.  1024. 

Hie  phrase  "main  track"  as  used  in  the 
fleventh  subdivision  of  section  87  and  the  last 
sentence  of  section  89  of  the  revenue  act  of 
Nebraska  (Comp.  Bt.  1905,  ch.  77  art.  I), 
has  been  held  to  be  ''clearly  used  to  distin- 
guish from  'side  or  second  track  and  turn- 
out, spur  and  warehouse  track'  and  not  to 
distinguish  the  main  line  from  the  branch 
tine.''  State  v.  Sheldon,  79  Neb.  465,  113  N. 
W.  208,  210. 

"Double  Tbaok." 

The  term  "double  track"  used  in  a  city  ordi- 
nance granting  to  a  street  railway  company 
the  use  of  the  streets  of  a  city  for  the  con- 
struction of  its  road  has  been  held  not  to 
include  two  short  parallel  tracks  with 
switches  at  either  end  connecting  them  with 
the  line  of  a  single  track  railway,  the  short 
parallel  tracks  being  necessary  to  enable  the 
cars  to  pass  each  other.  Denison  v.  Denison, 
etc.  R.  Co.  103  Tex.  344,  127  S.  W.  804. 
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Kissiisippi    Supreme    Court,    Division 
December  23,  1916. 

112  Mi89.  405;  78  So.  984. 


Deeds  —  Propertj    Included   —   Prior 
Aceretions  to  I^aiid  Described. 

A  deed,  conveying  by  metes  and  bounds  a 
tract  described  as  containing  175  acres  more 
or  .less,  does  not  include  some  three  hundred 
ftcres  of  accretions  which  had  attached  to  the 
the  original  tract  before  conveyance. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Warren  coun- 
ty:   Thomas,  Chancellor. 

Action  by  Mrs.  Vera  Grant,  plaintiff, 
against  Houston  et  al.,  defendants.  Judgment 
ioT  plaintiff.    Defendants  appeal.    Revessed. 

[465]  Mrs.  Vera  W.  Grant,  appellee  here- 
in,  sued    out    an    attachment    in    chancery 


against  appellants  as  nanreaidents  of  the  state 
of  Mississippi,  to  recover  damages  to  have 
been  sustained  l^  her  by  reason  of  the  al- 
leged unlawful  cutting  of  timber  on  a  parcel 
of  land  in  Issaquena  county,  ownership  of 
which  is  alleged  to  be  in  complaint.  The  con- 
troversy arises  out  of  conflicting  claims  to 
about  three  hundred  acres,  of  accretions  to 
lots  1,  2,  3,  4,  and  5  of  section  2,  township 
13,  range  9  west,  in  said  county.  The  ac- 
cretions were  formed  by  the  Mississippi  riv- 
er. When  the  original  government  surety 
was  made  in  1829  the  lots  in  question  bor- 
dered upon  the  Mississippi  river  and  ran  ap- 
proximately northeast  and  southwest,  con- 
verging toward  the  river  in  a  shape  some- 
what resembling  the  ribs  of  a  fan.  From 
the  date  of  the  government  survey  to  Novem- 
ber 11,  1901,  the  river  had  gradually  shifted 
its  course  westward  in  such  way  that  large 
accretions  had  been  formed,  amounting  in 
area  to  three  hundred  thirteen  and  twenty- 
four  hundred  acres.  On  November  11,  1901, 
Smith  and  Moore,  then  owners,  conveyed  to 
M.  McN.  Grant  one  hundred  seventy- five  acre» 
off  the  south  end  of  these  lots,  and  in  their 
deed  the  property  was  described  [466]  by 
monuments,  metes,  and  bounds.  At  that  time 
the  accretions  had  already  formed  and  the 
land  so  added  was  elevated  above  the  water 
line  in  such  way  as  to  be  the  subject  of 
occupancy,  and  had  growing  upon  it  a  large 
quantity  of  cottonwood,  willows  and  other 
trees.  It  appears  from  the  agreed  state- 
ment of  facta  that  Mr.  Grant  at  the  time  of 
this  conveyance  did  not  know,  of  the  exist- 
ence of  the  accretions,  and  also  that  Mrs. 
Grant,  who  received  a  conveyance  for  the  one 
hundred  seventy-five  acres  from  her  husband, 
did  not  know  of  the  existence  of  the  accre- 
tions at  the  time  she  became  the  owner  of 
the  land  conveyed.  In  1909  Smith  and  Moore, 
Mr.  Grant's  grantors,  executed  a  conveyance 
to  Dulaney  and  Foote  for  all  of  lots  1,  2,  3, 
4,  and  5  aforesaid,  excepting  that  portion  of 
bald  lots  theretofore  conveyed  to  Mr.  Grant, 
and  stated  in  the  conveyance  that  all  accre- 
tions to  these  lots  were  intended  to  be  con- 
veyed by  this  deed  to  Dulaney  and  Foote. 
lliereafter  Dulaney  and  Foote  undertook  to 
convey  the  timber  on  the  accretions  to  Hous- 
ton Bros.,  appellants  herein,  who  entered  upon 
the  lands  and  cut  certain  trees  thereon.  Tlie 
purpose  of  this  suit  is  to  recover  the  actual 
value,  as  well  as  the  statutory  penalty  for 
the  cutting  of  the  timber.  In  the  deed  from 
Smith  and  Moore  to  Mr.  Grant  the  parcel 
of  land  conveyed  is  not  only  described  by 
monuments,  metes,  and  bounds,  but  concludes 
by  saying,  "being  one  hundred  seventy-five 
acres,  more  or  less,  including  all  the  cleared 
land  on  said  lots."  All  of  the  lots  in  ques- 
tion were  not  conveyed,  and  none  of  the  land 
was  conveyed  by   Smith   and   Moore  by   lot 
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QnmberB  or  by  governmental  subdiviaionB. 
The  deed  had  a  definite  point  of  beginning, 
and  traces  the  line  from  point  to  point  in  a 
way  to  indicate  that  the  lines  had  been  care- 
fully surveyed  for  the  purposes  of  this  deed. 
The  cause  was  heard  on  bill,  answer,  and 
agreed  statement  of  facts^  and  a  decree  en- 
tered in  favor  of  complaint,  from  which  this 
appeal  is  prosecuted. 

Ddbney  d  Dabney  for  appellant. 
J,  B,  Dahney  for  appellee. 

[474]    Stephens,  J. — Our  constitution  of 
the  deed  from  Smith  and  Moore  to  Malcom 
McN.  Grant  leads  to  the  conclusion  that  the 
learned  chancellor  erred  in  rendering  a  de- 
cree in  favor  of  appellee  as  complainant  in 
the   court  below.     The   deed  by   which   she 
claims  conveys  a  definite,  well-defined  parcel 
of  land.    To  designate  the  area  conveyed  the 
draftsman  of  the  deed  makes  use  of  compass 
and  chain,  and  traces  the  definitely  surveyed 
line     The  deed  states  upon  its  face  that  it 
conveys  ''one  hundred  and  seventy-five  acres 
more  or  less."    This  fact  is  not  controlling, 
but  persuasive.     At  the  time  this  deed  was 
executed  the  large  body  of  ground  formed  by 
accretions  was  clearly  above  the  water  line, 
and  had  been  formed  so  long  that  valuable 
merchantable  timber  stood  upon  it.    The  accre- 
tions formed  a  parcel  of  land  much  larger 
than  the  area  conveyed  by  the  deed  in  ques- 
tion.   For  purposes  of  this  we  must  assume 
that  Smith  and  Moore  were  the  legitimate 
owners  of  the  three  hundred  and  thirteen  and 
twenty-four  hundredth  acres,  and  in  convey- 
ing their  land  they  had  a  perfect  right  to 
convey  only  such  portion  as  they  wanted  to 
convey.    The  deed  discloses  upon  its  face  an 
intention  to  convey  a  definite  parcel  of  land, 
and  not  to  convey  the*  accretions.    The  inten- 
tion of  the  deed  should,  of  course,  govern. 
If  the  grantors  had  conveyed  by  lot  numbers 
or   by   governmental    subdivisions,    the    case 
would  be  different.     The  deed  to  Grant  no- 
where states  that  the  water  line  is  a  bound- 
ary, and,  according  to  the  definite  descrip- 
tion, no  line  nm  or  described  in  the  deed  is 
in  fact  the  water  line.     The  water  nowhere 
touches  the  one  hundred  and  seventy-five  acres 
particularly   described.     The   case   is   there- 
fore   differentiated    from    the    cases    relied 
[475]    upon  by  counsel  for  appellee.     It  is 
contended  for  appellee  that  appellant's  tim- 
ber deed  covers  accretions  to  Carolina  Land- 
ing Plantation,  and  does  not  include  the  ac- 
cretions in  controversy.     But  this  is  not  a 
controversy     between     appellants     and     the 
grantors  of  the  timber  rights.     Appellee,  as 
complainant,  was  obliged  to  show  title,  or  at 
least  actual  possession.     She  stood  upon  her 
title  but  failed  to  prove  it.   It  is  stated  in  Jones 


T.  Jdhnson,  18  How.  150,  15  U.  8.  (L.  •d.> 

320: 


C( 


tf 


'Any  past  accretions  belonged  to  the  then 
owner,  and  whoever  sets  up  a  title  to  them 
must  show  a  deed  of  the  same,  as  in  the  case 
of  any  other  description  of  land." 

The  opinion  at  another  point  observes  that : 

"A  grantee  can  acquire  by  his  deed  only 
the  lands  described  in  it  by  metes  and  bounds,, 
and  with  sufi^cient  certainty  to  enable  a  per- 
son of  reasonable  skill  to  locate  it,  and  can- 
not acquire  lands  outside  of  the  description 
by  way  of  appurtenance  or  accession." 

The  Arkansas  court,  in  the  case  of  Towell 
v.  Etter,  69  Ark.  34,  69  S.  W.  1096,  63  S.  W. 
63,  quotes  from  Gould  on  Waters    (3d  ed.) 
par.  186,  and  then  states: 

"That  is  to  the  effect  that  a  vendee  is  en- 
titled to  accretions  to  land  made  after  his 
purchase,  but  not  to  those  made  before,  un 
less  the  accretions  are  expressly  conveyed 
(citing  also  Jones  v.  Johnston,  supra) . 

It  is  said  by  the  Louisiana  court  in  Barre 
V.  New  Orleans,  22  La.  Ann.  613 : 

"If,  at  the  time  of  the  sale  of  riparian 
land,  the  alluvion  attached  has  attained  a 
sufi[icient  elevation  above  the  waters  to  be 
susceptible  of  private  ownership,  the  alluvion 
does  not  pass  with  the  land,  unless  so  ex- 
pressed." 

This  is  no  wise  conflicts  with  the  rule 
clearly  announced  by  the  supreme  court  of 
the  United  States  in  other  cases  that  a  de- 
scription by  a  lot  number  as  designated  on 
the  government  survey  will  carry  accretiona 
[476]  already  formed.  That  is  not  the  case 
here.  It  follows  that  the  decree  of  the  court 
below  should  be  reversed,  and  a  decree  en- 
tered here  in  favor  of  appellants,  dismissinc^ 
the  bill. 

Reversed,  and  decree  here  for  appellants. 

Reversed. 


HOTS. 

OonTeyanee  mu  Inelndljis  Prior 
Aooretlona. 

Conveyance    Calling    for    Water    Line    as 

Boundary,    244. 
Conveyance  by  Lot  or  Section  Number, .or 

Name,  246. 
Conveyance  by  Metes  and  Bounds  and  Fixed 

Monuments,   247. 


Oanveyanoe  Calling  for  Water  Line  am 

Boundary. 

Under  the  doctrine  that  accretions  to  prop- 
erty having  a  water-line  boundary  become  a 
part  of  the  property  and  as  such  belong  to 
the  owner,  it  is  generally  held  that  a  con- 
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Teyance  calling  for  a  water-line  boundary 
'Will  carry  accretions  which  have  been  formed 
prior  to  the  conveyance,  unless  the  title  to 
the  accretions  is  expressly  reserved  to  the 
grantor.  Chicago  Dock,  etc.  Co.  v.  Kinzie, 
03  HI.  415;  Hunter  v.  Witt,  50  S.  W.  985, 
21  Ky.  L.  Rep.  35;  Le  Beau  v.  Gaven,  37  Mo. 
556;  Morgan  v.  Scott,  26  Pa.  St.  51;  Hinck- 
ley V.  Peay,  22  Utah  21,  60  Pac.  1012;  Bow- 
man  v.  Duling,  39  W.  Va.  619,  20  S.  E.  667 ; 
Tliroop  v.  Cobourg,  etc.  R,  Co.  6  U.  C.  C.  P. 
509;  Buck  V.  Cobourg,  etc.  R,  Co.  5  U.  C.  0. 
P.  552. 

In  Le  Beau  v.  Graven,  supra,  it  was  held 
that  an  original  concession,  confirmation  and 
surrey  calling  for  the  bank  of  the  Mississippi 
riYer  as  the  eastern  boundary  of  the  land 
granted  and  confirmed,  carried  all  the  accre- 
tions thereto  since  the  origin  of  the  title. 

In  Louisiana  the  early  decisions  seem  to 
have  based  their  ruling  as  to  whether  a  con- 
veyance of  water-front  property  without  men- 
tion of  an  accretion  carried  the  accretion  or 
batture  on  whether  it  had  risen  to  a  suffi- 
cient height  to  be  susceptible  of  private  own- 
ership. If  it  had  it  was  held  that  it  would 
not  be  included  unless  expressly  so  provided 
in  the  deed,  but  otherwise  if  it  had  not.  Coch- 
ran V.  Fort,  7  Mart.  N.  S.  622 ;  Livingston  v. 
Heerman,  9  Mart.  0.  S.  656;  Dennistoun 
V.  Walton,  8  Rob.  211;  Cire  v.  Rightor,  11  La. 
UO;  Municipality  No.  2  v.  Orleans  Cotton 
Press,  18  La.  122,  36  Am.  Bee.  624;  Barre 
V.  New  Orleans,  22  La.  Ann.  612;  Ferriere  v. 
Kew  Orleans,  35  La.  Ann.  209.  However,  in 
Meyers  v.  Mathis,  42  La.  Ann.  471,  7  So. 
605,  the  court  in  construing  a  deed  to  water- 
front property  held  that  the  conveyance  car- 
ried the  batture  or  alluvion  rights,  although 
they  were  not  mentioned  in  the  deed.  The 
court,  distinguishing  Ferriere  v.  New  Orleans, 
supra,  on  the  ground  that  the  lot  sold  in  that 
case  fronted  on  the  levee  and  not  on  the  river, 
said:  "In  the  more  recent  case  of  Ferriere 
T.  New  Orleans,  35  La.  Ann.  209,  it  was  held 
that  when  property  was  sold,  fronting  and 
ending  on  the  levee  and  not  on  the  river,  the 
Bale  embraced  all  the  rights  of  property  which 
the  owner  had  in  the  premises,  up  to  but 
not  beyond  the  levee,  and,  therefore,  that  the 
vendor  had  not  conveyed  the  batture  accre- 
tion or  alluvion  right.  This  case  is  but  a 
corollary  of  previous  ones."  In  RoUand  v. 
McCarty,  19  La.  77,  it  was  held  that  the  con- 
veyance of  water-front  lots  without  any  reser- 
vation or  exception,  together  with  the  privi- 
leges, rights  and  ''pretensions  which  belong 
to  them;  and  even  if  their  extent  should  be 
greater  than  that  above  mentioned,  it  shall 
be  for  ihe  advantage  of  the  purchaser,"  clear- 
ly conveyed  the  accretion  already  formed. 
And  in  Kennedy  v.  Municipality  No.  2,  10 
La.  Ann.  64,  it  was  held  that  the  accretion 
and  alluvial  deposits  opposite  the  lot  con- 


veyed were  included  in  a  description  as  fol- 
lows: "One  hundred  and  eighty  feet,  French 
measure,  front  on  the  river  Mississippi,  and 
extending  back  and  forming  the  like  front  on 
the  New  Levee,  street,  bounded  on  the  upper 
side  by  a  street  which  is  the  prolongation  of 
Suzette  street,  and  on  the  lower  side  by  the 
property  now  or  lately  belonging  to  the  suc- 
cession of  Urbain  Gaiennie,  in  front  by  the 
river  Mississippi,  and  in  the  rear  by  the  said 
New  Levee  street,  together  with  the  privi- 
leges and  appurtenances  thereto  belonging  or 
in  any  wise  appertaining." 

Conveyance  hy  Lot  or  Section  Number, 

or  Name. 

On  the  same  principle  that  governs  the 
right  to  accretions  under  a  deed  calling  for 
a  water-line  boimdary,  a  deed  to  property 
actually  having  a  water-line  boundary,  but 
whicl;  is  described  or  designed  by  lot  or 
section  number,  or  name,  will  pass  the  title 
to  the  accretions  already  formed.  Jones  v. 
Johnston,  18  How.  150,  15  U.  S.  (L.  ed.)  320; 
Johnston  v.  Jones,  1  Black  210,  17  U.  S. 
(L.  ed.)  117;  JefTeris  v.  East  Omaha  Land  Co. 
134  U.  S.  178,  10  S.  Ct.  618,  33  U.  S.  (L.  ed.) 
872,  affirming  40  Fed.  386;  Towell  v.  Etter, 
69  Ark.  34,  59  S.  W.  1096,  63  8.  W.  53; 
Perry  v.  Sadler,  76  Ark.  43,  88  8.  W.  832; 
Tappendorflf  v.  Downing,  76  Cal.  169,  18  Pac 
247;  Chicago  Dock,  etc.  Co.  v.  Kinzie,  93  111. 
415;  Gorton  v.  Rice,  153  Mo.  676,  65  S.  W. 
241;  Do  Long  y.  Olsen,  63  Neb.  327,  88  N. 
W.  512. 

In  JefTeris  v.  East  Omaha  Land  Co.  supra, 
it  was  held  that  a  description  in  a  deed  of 
land  by  lot  number  as  designated  on  a  gov- 
ernment survey,  which  survey  gave  a  water 
line  as  a  boundary,  was  sufficient  to  carry 
all  accretions  to  the  land  since  the  survey 
was  made.  In  that  case  it  appeared  that 
the  land  was  patented  in  1855  as  lot  4,  and 
by  a  number  of  subsequent  conveyances  down 
to  1888  the  lot  was  described  as  lot'4  with  ref- 
erence to  the  government  survey.  In  holding 
that  the  deed  of  each  successive  grantor 
passed  his  interest  in  the  accretion  whicli 
had  formed  up  to  the  date  of  his  deed  the 
court  said:  "In  all  the  deeds  the  accretion 
passed  by  the  description  of  the  land  as  lot 
4.  In  making  every  deed  the  grantor  de- 
scribed the  land  simply  as  lot  4,  and  did  not, 
by  his  deed,  nor  does  it  appear  that  he  has 
since  or  otherwise,  set  up  any  claim  to  any 
accretion.  It  must  be  held,  therefore,  that 
each  grantor,  by  his  deed,  conveyed  all  claim 
not  only  to  what  was  originally  lot  4,  but 
to  all  accretion  thereto.  When  McCoid,  in 
1854,  conveyed  his  interest  in  the  premises  by 
the  description  of  lot  4,  as  he  had  taken  a 
deed  of  the  undivided  half  of  the  premises 
by  the  same  description  from  Joseph  I.  Town, 
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in  September,  1857,  and  had  title  thereby  up 
to  the  river,  his  north  line  was  the  river, 
which  was  gradually  adding  land  to  his  land. 
How  much  was  added  during  the  time  he 
owned  his  undivided  half  he  could  not  tell, 
and  he  conveyed  his  interest  to  Coleman 
without  any  reservation.  The  same  is  the 
case  with  each  successive  grantor,  and  each 
must  be  held  to  have  passed  by  his  deed 
his  title  to  all  the  land  up  to  the  river, 
as  the  river  was  at  the  date  of  his  deed. 
When  each  successive  owner  took  his  title, 
lot  4  was  a  water  lot,  having  the  rights 
of  wharfage,  landing  and  accretion;  and  al- 
though new  land  was  formed  during  his  own- 
ership, yet  when  he  conveyed  the  premises 
he  conveyed  them  by  the  same  description 
by  which  he  had  received  the  valuable  rights 
referred  to." 

Towell  V.  Etter,  69  Ark.  34,  59  S.  W.  1096, 
is  quoted  from  in  the  reported  case  as  sup- 
porting the  general  doctrine  that  unless 
expressly  conveyed  the  prior  accretions  do 
not  pass.  That  case,  however,  was  reversed 
on  rehearing,  69  Ark.  38,  63  S.  W.  53,  the 
court  holding  on  the  authority  of  Jefferis 
V.  East  Omaha  Land  Co.  134  U.  S.  178,  10  S. 
Ct.  518,  33  U.  S.  (L.  ed.)  872,  affirming  40 
Fed.  386,  that  where  land  having  a  water 
line  boundary  was  conveyed  the  title  to  accre- 
tions passed  under  the  deed  unless  express- 
ly reserved.  On  this  point  it  was  said:  "We 
find,  upon  further  investigation,  that  in  the 
case  of  the  East  Omaha  Land  Co.  v.  Jefferies, 
40  Fed.  386,  Judge  Brewer,  delivering  the 
opinion  of  the  court,  first  held  substantially 
the  doctrine  laid  down  in  the  opinion  de- 
livered in  the  case  at  bar,  but  upon  a  motion 
for  reconsideration  he  held  dilTerently,  that 
is  to  say,  that  a  conveyance  by  a  vendor  of 
his  land,  to  which  there  is  an  accretion  al- 
ready formed  at  the  time  of  the  conveyance, 
carries  the  accretion  thereto,  unless  reserved 
in  the  deed.  He  hoIJ»  that  where  a  water  line 
is  the  boundary  of  a  named  lot,  that  line  re- 
mains the  boundary,  no  matter  how  it  shifts, 
and  a  deed  describing  the  lot  by  number  or 
same  co  .  oys  the  land  up  to  that  shifting  line, 
exactly  as  it  does  up  to  the  fixed  side  lines. 
Upon  appeal  to  the  Supreme  Court  of  the 
United  States,  this  decision  of  the  motion  for 
reconsideration  was  affirmed,  the  court  hold- 
ing to  the  same  doctrine  laid  down  by  Judge 
Brewer.  Jefferis  v.  East  Omaha  Land  Co.  134 
U.  S.  178  [10  S.  Ct.  518,  33  U.  S.  (L.  ed.) 
872].  There  seems  to  be  no  doubt  that  the 
35  acres  in  controversy  in  this  case  were  an 
accretion  to  southwest  quarter  of  said  section 
13  bought  for  taxes  by  Thompson  as  afore- 
said. While  the  land  here  is  not  described 
as  a  lot  is  in  the  case  just  quoted  from,  by 
name,  but  is  described  according  to  the  sec- 
tion lines,  yet  we  apprehend  the  same  doc- 
trine applies  in  this  case  as  in  that.    .    .    . 


While  there  seems  to  be  a  conflict  in  the  de- 
cisions upon  the  question  whether  accretion 
already  formed  passes  to  the  vendee  by  the 
conveyance  of  the  vendor  of  the  land  to  which 
it  had  formed,  we  esteem  it  proper  and  right 
to  approve  the  doctrine  in  East  Omaha  Land 
Co.  V.  Jefferis,  as  announced  by  the  Supreme 
Court  of  the  United  States  in  134  U.  S.  supra, 
and  we  adhere  to  that  doctrine." 

Similarly,  a  conveyance  of  a  farm  Imown 
as  the  Keywood  place  by  section,  township 
and  range  numbers,  was  held  under  the  rule 
announced  in  Towell  v.  Etter,  supra,  to  carry 
the  accretion  on  the  side  of  the  laud  fronting 
on  the  Arkansas  river.  Perry  v.  Sadler,  76 
Ark.  43,  88  S.  W.  832. 

In  Jones  v.  Johnston,  18  How.  150,  15  U. 
S.  (L.  ed.)  320,  and  in  Johnston  v.  Jones, 
1  Black  210,  17  U.  S.  (L.  ed.)  117,  which  was 
the  same  case  on  a  subsequent  appeal,  the 
question  at  issue  was  whether  a  lot  con- 
veyed by  lot  number  and  reference  to  a  re- 
corded plat  had  a  water  front  according  to 
the  plat  on  Lake  Michigan  at  tlie  point  where 
the  accretion  was  added.  Holding  that  thifi 
was  a  question  for  the  jury,  the  court  said 
that  if  it  were  held  that  the  lot  had  such  a 
boundary  then  the  question  would  properly 
arise  in  respect  to  its  right  to  a  share  of 
the  alluvial  accretions  formed  since  that 
period;  if  not,  then  no  question  of  the  kind 
could  arise. 

In  Lamb  v.  Kickets,  11  Ohio  311,  it  ap- 
peared that  a  vendor  agreed  to  convey  a  piece 
of  land  called  the  Hamlin  lot  containing  forty- 
two  acres,  more  or  less,  and  also  two  other 
small  lots  containing  ten  acres,  with  the  pro- 
viso that  if  the  three  lots  contained  more  than 
fifty-two  acres  the  excess  was  reserved.  After 
conveying  the  Hamlin  lot  which  was^  bounded 
on  one  side  by  a  river,  the  vendor  refused 
to  convey  the  other  two  lots  on  the  ground 
that  accretions  added  to  the  Hamlin  lot  had 
made  up  the  quantity  of  fifty-two  acres.  It 
was  insisted  that  the  quantity  should  be  de- 
termined by  the  old  boundary  of  the  lot  on 
the  bank  of  the  river  which  would  be  only 
about  forty-two  acres.  But  the  court  held 
tliat  the  question  was  not  what  the  bank  was 
when  the  vendor  acquired  the  lot  but  what  it 
was  at  the  date  of  his  deed,  and  estimated  the 
quantity  of  land  conveyed  accordingly. 

The  disclaimer  of  the  grantor  and  former 
owners  of  the  land  of  any  interest  in  the 
accretion  will  not  defeat  the  grantee's  title 
thereto.  Belief ontaine  Imp.  Co.  v.  Niedring- 
haus,  181  111.  426,  56  N.  E.  184,  72  Am.  St. 
Bep.  269,  wherein  the  court  said:  '*An  ac- 
cretion to  the  land  purchased  from  them  is 
determinable  solely  by  reference  to  the  fact 
of  accretion  to  those  lands,  and  not  by  an  as- 
sertion of  a  claim  of  ownership." 

Nor  will  a  statement  in  the  deed  as  to 
the  ntimber  of  acres  conveyed  defeat  the  title 


ICANSOn 

of  the  grantee  to  the  accretion  although  the 
total  may  thereby  exceed  that  named  in  the 
deed.  ToweU  ▼.  Etter,  69  Ark.  34,  59  S.  W 
109G,  63  S.  W.  53;  Tappendorff  v.  Downing, 
76  Cal.  169,  18  Fac.  247;  Gorton  v.  Rice, 
153  Mo.  676,  65  S.  W.  241. 

In  ToweU  v.  Etter,  supra,  it  was  held  that 
the  /act  that  the  deed  was  for  151  acres  did 
not  limit  the  property  conveyed  to  that 
amount  to  the  exclusion  of  the  accretion,  the 
court  basing  its  ruling  on  the  doctrine  that 
where  land  is  otherwise  properly  described, 
and  90  designated  as  to  lead  the  owner  to 
a  knowledge  that  it  is  his  land,  a  mistake 
in  the  number  of  acres  is  immaterial. 

Where  a  conveyance  calls  for  the  meanders 
of  a  stream,  the  courses  and  distances  given 
in  the  patent  and  deed  must  yield  to  the 
natural  object  called  for.  Jefferis  t.  East 
Omaha  Land  Co.  134  U.  S.  178,  10  S.  Ct. 
518,  33  U.  8.  (L.  ed.)  872,  affirming  40 
Fed.  386;  Hunter  T.  Witt,  50  8.  W.  985, 
21  Ky.  Lr.  Rep.  315.  In  Jefferies  v.  East 
Omaha  Land  Co.  supra,  it  was  held  that 
the  fact  that  meander  lines  were  run  in 
surveying  lands  bordering  on  water  did  not 
make  such  lines  the  actual  boundary,  as  they 
were  run  for  the  purpose  of  ascertaining  the 
amount  of  land  then  contained  in  a  given  lot 
80  as  to  fix  the  purchase  price  of  the  lot, 
hut  the  actual  boundary  was  the  watercourse, 
however  much  it  might  be  changed  by  aocre- 
tion. 

Conveyance  hy  Metes  and  Baunde  and 
Fixed  Monutnenta. 

The  rule  as  laid  down  in  the  reported  case 
to  the  effect  that  accretions  to  land  formed 
prior  to  its  conveyance  do  not  pass  by  deed 
where  the  description  of  the  land  conveyed 
is  given  by  fixed  monuments,  metes  and 
hounds,  none  of  which  is  a  water  line,  unless 
such  accretion  is  included  in  the  description, 
seems  to  be  in  accord  with  the  only  other 
case  passing  on  that  question.  In  Perry  v. 
Sadler,  76  Ark.  43,  88  S.  W.  832,  wherein  it 
appeared  that  in  order  to  make  up  an  agreed 
number  of  acres  there  were  included  in  the 
eonveyance  of  a  designated  farm  thirty-two 
acres  from  an  adjoining  farm  which  were  ap- 
propriately described  so  that  the  lines  could 
be  and  were  laid  out  in  accordance  therewith, 
leaving  an  accretion  between  the  lines  thus 
laid  out  and  a  river,  it  was  held  that  the 
boundaries  of  the  land  were  fixed  and  the 
acreage  determined,  and  that  the  deed  did  not 
include  the  accretion. 
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New  York  Court  of  Appeals — ^April  23,  1918. 

223  N.  T.  313  f  110  N.  JE.  S59. 

Pleading  —  Demi&rrer     to     Answer  — 
Carryins  Back  to  Complaint. 

A  demurrer  to  an  attirmative  defense  en- 
ables the  defendant  to  question  the  sufficiency 
of  the  complaint. 

Corporations  —  Voting    Trust    Agree- 
ment —  Definition. 

A  ''voting  trust  agreement"  accumulates  in 
the  hands  of  a  person  or  persons  corporate 
shares  of  several  owners  in  trust  for  the  pur- 
pose of  voting  them,  in  order,  through  the 
selection  and  election  of  directors,  to  control 
the  corporate  business  and  affairs. 

Prozj  — *  Definition. 

A  ''proxy,"  as  a  proxy  to  vote  shares  given 
by  one  corporate  stockholder  to  another,  is  an 
authority,  by  one  having  the  right  to  do  a 
certain  thing,  to  another  to  do  it. 

Voting  Trust  Agreement  —  Validitj. 

Agreements  between  corporate  stockholders,, 
a  minority  in  number  but  owning  the  major- 
ity of  stock,  made  on  sufficient  consideration, 
to  unite  upon  a  course  of  corporate  policy  or 
action,  or  upon  the  officer  whom  they  will 
elect,  are  valid  and  binding,  if  they  do  not 
contravene  any  express  charter  or  statutory 
provisions,  or  contemplate  fraud,  oppression, 
or  wrong  against  other  stockholders,  or  other 
illegal  object. 

[See  note  at  end  of  this  case.] 

Contracts   —  Interpretation   —  Aseer*^ 
taining  Intent  of  Parties. 

The  ascertainment  of  the  substantial  intent 
of  the  parties,  as  expressed,  is  the  fundamen- 
tal rule  in  the  interpretation  of  all  contracts^ 
such  intent  to  be  determined  in  view  of  tho 
agreement  as  a  whole,  the  matters  with  which 
it  deals,  and  the  circumstances  under  which 
it  was  made. 

Same. 

If  the  intent  and  purpose  of  parties  to  a 
contract  is  reasonably  within  the  scope  of  the 
language  used,  it  must  be  taken  to  be  a  part 
of  the  agreement  as  if  plainly  expressed. 

Corporations  —  Management  —  Powers 
of  Directors. 

By  Gen.  Corp.  Law,  §  34  (McKinney's 
ConsoL  Laws,  book  22,  p.  174),  the  affairs 
of  every  corporation  shall  be  managed  by  its 
board  of  directors,  subject,  by  section  11, 
subd.  6  (McKinney's  Consol.  Laws,  book  22, 
p.  76),  and  Stock  Corp.  Laws,  §  30  (Mc- 
Kinney's  Consol.  Laws,  book  58,  p.  113),  to 
the  valid  by-laws  adopted  by  the  stockholders. 

Same. 

Corporate  stockholders  do  not  confer  and 
cannot  revoke  the  powers  of  the  board  of 
directors,  which  are  derivative  only  in  the 
aense  of  being  received  from  the  state  in  the 
act  of  incorporation. 
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Same. 

Ihe  directors  of  a  corporation  convened  as 
a  board  are  the  primary  possessors  of  all  the 
powers  conferred  by  the  charter,  and  may  del- 
egate to  agents  of  their  own  appointment  the 
performance  of  any  acts  which  they  them- 
selves can  perform. 

Power  of  Stookl&olders  as  to  Manase- 
ment. 

Generally,  corporate  stockholders  cannot 
act  in  relation  to  ordinary  business  of  the 
corporation,  and  cannot  control  the  directors 
in  the  exercise  of  the  judgment  vested  in  them 
by  virtue  of  their  office. 

Agreement  to  Give  Control  oTer  Direo- 
tors  —  Validity. 

Corporations  being  the  creatures  of  the 
state,  bound  to  comply  with  its  exactions  and 
regulations,  an  agreement  between  two  cor- 
porate stockholders,  the  fundamental  and 
dominant  purpose  of  which  is  to  provide  a 
passive  president  of  the  board  of  directors  and 
passive  directors,  subservient  to  the  will  of 
one  of  the  stocldiolders  in  the  management 
of  the  corporation,  is  illegal  and  void,  and  its 
violation  is  not  a  basis  for  a  cause  of  action. 

[See  note  at  end  of  this  case.] 

ClAntraots  —  Iiesality  — >  Contract  Capa« 
ble  of  Constrnotion  Giving  Validity. 

^n  agreement  capable  of  a  construction 
which  will  make  it  valid  will  not  be  adjudged 
illegal. 

Partial  Invalidity. 

Where  the  main  purpose  of  a  single  and  in- 
divisible contract  between  corporate  stock- 
holders was  illegal,  being  to  secure  a  passive 
directorate,  subject  to  control  of  one  stock- 
holder, the  whole  contract,  including  both  its 
main  and  secondary  stipulations,  is  void  and 
invalid. 

Good  Faith  in  Making  Illegal  Contract. 

The  good  faith  of  corporate  stockholders  in 
making  an  agreemeht,  contemplating  a  pas- 
sive directorate  to  be  controlled  by  one,  does 
not  purge  the  agreement  of  its  illegality. 

Ma/nson  Y.Ctirtis,  171  N.  Y.  App.  Div.  054, 
affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  by  Philip  Manson,  plaintiff,  against 
F.  Kingsbury  Curtis,  defendant.  Judgment 
for  defendant  at  Special  Term  of  Supreme 
Court.  Judgment  affirmed  by  Appellate 
Division  of  Supreme  Court.  Plaintiff  ap- 
peals. The  facts  are  stated  in  the  opinion. 
Affirmed. 

Charles   Blandy   and   Frederick    A.    Card 
for  appellant. 
Hovcard  Taylor  for  respondent. 

[316]  Collin,  J. — ^The  action  is  to  re- 
cover the  damages  arising  to  plaintiff  by 
reason  of  the  acts  of  the  defendant.  The 
Special   Term   decided,  under   demurrers   of 


the  plaintiff  to  certain  defenses  alleged  in 
the  answer,  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion and  should  be  dismissed.  The  conse- 
quent judgment  was  affirmed  by  the  Appel- 
late Division. 

The  determinative  allegations  of  the  com- 
plaint are:  In  November,  1911  there  exist- 
ed a  domestic  corporation,  the  Bermuda- 
Atlantic  Steamship  Company.  It  was 
formed  in  December,  1910,  as  the  successor 
of  a  corporation  with  the  same  name.  The 
corporate  business  was  operating  a  steam- 
ship, the  Oceana,  between  the  city  of  New 
York  and  the  islands  of  Bermuda.  The 
plaintiff  had  through  1911  controlled  and 
managed  the  corporate  business  which  had 
been  highly  successful  and  profitable.  Th« 
total  outstanding  shares  of  the  capital  stock 
were  of  the  aggregate  amount  of  one  hun- 
dred and  eighty-six  thousand  dollars,  of 
which  each  of  the  plaintiff  and  the  defend- 
ant owned  in  the  amount  of  fifty-five  thou- 
sand dollars,  Abel  I.  Culver  owned  in  the 
amount  of  forty  [316]  thousand  dollars,  and 
eight  others,  who  became  stockholders  at 
the  solicitation  of  the  plaintiff,  who  ''was 
able  to  control  same  for  voting  purposes," 
owned  in  the  amount  of  thirty-six  thousand 
dollars.  The  plaintiff  was  a  director.  The 
defendant  was  a  director,  a  lawyer  and  the 
general  counsel  to  the  corporation  and  at 
all  the  times  involved  had  full  knowledge 
of  the  corporate  affairs  and  financial  condi- 
tion. An  agreement,  known  to  the  defendant, 
existed  between  the  ]()laintiff  and  Culver  that 
they  would  act  as  a  unit  in  the  management 
of  the  corporate  affairs  ''to  the  end  that 
such  policy  as  the  plaintiff  might  in  his 
good  judgment  promulgate  in  the  conduct 
and  management  of  the  said  Company's  af- 
fairs, would  be  acquiesced  in  and  followed  by 
said  Culver;"  that  neither  would  dispose  of 
any  of  his  shares  without  first  giving  to  the 
other  a  first  option  to  buy  all  or  any  part  of 
the  shares,  and  that  if  occasion  arose  Cul- 
ver would  vote  his  shares  as  the  plaintiff 
voted  his.  The  defendant  requested  plain- 
tiff's permission  to  purchase  Culver's  shares, 
which  added  to  those  held  by  the  defendant 
would  constitute  the  defendant  the  holder 
of  more  than  one-half  of  the  outstanding 
shares.  The  plaintiff  and  defendant  there- 
upon agreed,  for  a  good  and  valuable  con- 
sideration,  as  follows: 

"1.  That  for  one  year  thereafter  there 
should  be  no  change  in  the  business  man- 
agement of  the  business  of  the  corporation 
to  that  theretofore  carried  out  by  plaintiff, 
and  that  the  management  thereof  should 
continue  in  the  same  manner  that  it  had 
in  the  past,  and  that  plaintiff  should  con- 
tinue as  General  Manager  of  the  corpora- 
tion and  shape  its  policy. 
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"2.  That  aaj  president  of  the  corporation 
to  be  thereafter  elected  should  be  only  a 
nominal  head  as  President,  and  be  no  more 
active  in  conducting  the  affairs  of  the  cor- 
poration than  the  then  President  Abel  I. 
Culver  had  been,  and  that  such  President 
should  not  [817]  change,  alter,  molest,  or 
interfere  with  plaintiff's  methods  of  man- 
aging the  corporate  business  affairs  nor  in- 
terfere with  plaintiff  as  such  General  Man- 
ager for  said  one  year. 

"3.  That  out  of  defendant's  stockholdings 
he  would  sell  to  the  plaintiff  and  plaintiff 
would  buy  20  shares  or  $2,000  thereof  at 
par  value  after  defendant  had  acquired  Cul- 
ver's said  stock. 

"4.  That  the  defendant  and  the  plaintiff 
should  each  name  three  directors  of  the  cor- 
poration for  immediate  future  election  (mak- 
ing six)  and  that  a  seventh  director  to  be 
elected  should  be  a  disinterested  party  to  be 
mntually  agreed  upon  by  plaintiff  and  de- 
fendant with  whom  should  be  deposited,  and 
vho  should  be  the  custodian  of  $10,000  of 
itock,  $5,000  thereof  to  be  carved  out  of  the 
piaintifTs  holdings  and  $5,000  out  of  the 
defendant's  holdings^  said  $10,000  of  stock 
to  be  used  and  voted  on  by  such  disinter- 
ested person  at  stockholders'  meetings  ac- 
cording to  his  judgment. 

"6.  That  the  said  defendant  would  loan  to 
the  company  such  fund  as  it  immediately 
required  to  pay  the  expense  of  certain  over- 
hauling and  repair  charges  for  work  which 
was  then  about  to  be  made  on  the  steamer 
Oceana,  the  total  cost  of  which  work  was 
estimated  at  approximately  Twelve  thousand 
dollars   ($12,000). 

"6.  The  plaintiff  on  his  part  agreed  to  act 
as  Greneral  Manager  of  the  corporation  for 
one  year  and  to  conduct  and  manage  the 
practical  business  end  of  the  corporation  ao- 
oording  to  his  best  ability,  and  to  shape  its 
policy,  as  he  had  in  the  past,  and  to  pur- 
chase 20  shares  of  defendant's  total  hold- 
ings and  pay  defendant  $2,000  therefor,  and 
that  plaintiff  would  name  three  directors  of 
said  corporation  for  immediate  future  elec- 
tion and  that  he  would  co-operate  with  de- 
fendant in  the  selection  of  a  seventh  or  dis- 
interested person  to  be  a  sevMith  director  and 
carve  out  of  this  plaintiff's  total  holding 
of  stock  [818]  $5,000  thereof  for  deposit  with 
SQch  disinterested  person  for  voting  pur- 
poses." 

It  was  upon  the  express  condition  that 
the  agreement  be  executed  and  in  considera- 
tion of  it,  executed  and  delivered,  that  the 
plaintiff  consented  to  the  sale  which  was 
made  by  Culver  of  his  shares  to  the  defend- 
ant 

The  obligations  of  the  plaintiff  under  the 
agreement  were  performed  by  him,  in  so  far 
as  perfonnance  was  permitted.    The  defend- 
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ant  violated  the  agreement  in  that  he  refused 
to  sell  the  twenty  shares  of  the  stock  to 
plaintiff;  he,  through  his  control  of  dummy 
directors  elected  by  his  majority  votes, 
placed  all  control  and  management  of  the  cor- 
porate affairs  in  charge  of  a  person  \milt 
and  other  than  plaintiff;  he  refused  to  carve 
out  of  his  stockholdings  five  thousand  dol- 
lars in  amount  for  use  by  a  disinterested 
party  for  voting  purposes  or  to  co-operate 
with  the  plaintiff  in  the  designation  of  a 
disinterested  party.  The  business  and  af- 
fairs of  the  corporation  were  consequently 
negligently  and  inefficiently  carried  on  in 
particulars  alleged,  with  the  result  that  in 
June,  1912,  the  corporation  was  adjudicated 
a  bankrupt.  The  defendant  when  making 
the  agreement  did  not  intend  to  carry  it  out 
and  intended  to  use  his  voting  powers  in 
so  injuring  the  corporate  business  and  re- 
ducing the  value  of  the  stock,  that  he  could 
purchase  it  at  a  nominal  price,  and  then  sell 
the  steamship  at  a  large  price  to  parties  with 
whom  he  was,  when  the  agreement  was  made, 
secretly  negotiating  the  sale.  When  the  agree- 
ment was  made  the  shares  of  the  plaintiff  had 
a  market  value  of  the  sum  of  $125,000,  and 
by  reason  of  the  acts  of  the  defendant  be- 
came valueless;  the  corporation  was  indebted 
to  the  plaintiff  for  moneys  advanced  in  the 
sum  of  $19,582.53  and  interest,  which  said 
moneys  were  never  paid  to  plaintiff.  Judg- 
ment in  the  sum  of  $234,582.63  is  demanded. 

Four  affirmative  defenses  were  demurred 
to  and  are:  [319]  That  the  agreement  was 
illegal  and  void;  that  it  was  to  sell  or  was 
a  sale  of  choses  in  action  of  the  value  of 
$50  or  upwards  and  no  writing  was  signed 
nor  was  there  part  payment  by  defendant; 
that  it  was  not  to  be  performed  within  one 
year  and  was  not  in  writing  and  subscribed 
by  the  defendant;  that  a  contract  existed 
under  which  the  plaintiff  was  regularly  and 
lawfully  deposed  as  general  manager.  Upon 
the  trial  of  the  issues  of  law  thus  raised, 
the  Special  Term,  applying  the  rule  that 
a  demurrer  to  an  affirmative  defense  enables 
the  defendant  to  question  the  sufficiency  of 
the  complaint  (PoUitz  v.  Wabash  R.  Co. 
207  N.  Y.  113,  100  N.  E.  721;  Baxter  v. 
McDonnell,  154  N.  Y.  432,  48  N.  E.  816), 
adjudged  the  complaint  insufficient. 

The  primal  question  is,  is  the  agreement 
of  November,  1911,  illegal  and  void.  It 
does  not  constitute  a  voting  trust  agree- 
ment, because  under  it  each  party  retains  the 
voting  power  of  the  shares  owned  or  to  be 
owned  by  him.  The  right  of  voting  is  with  the 
legal  and  beneficial  ownership.  A  voting  trust 
agreements  accumulates  in  tiie  hands  of  a  per- 
son or  persons  shares  of  several  owners,  in 
trust  for  the  purpose  of  voting  them,  in 
order,  through  the  selection  and  election  of 
directors,  to  control  the  corporate  business 
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and  affairs.  The  agreement  does  not  eon- 
Btitute  a  proxy  or  reciprocal  proxies  because 
it  does  not  make  either  party  the  agent  oi 
the  other.  A  proxy  is  an  authority  by  one, 
having  the  right  to  do  a  certain  thing,  to 
another  to  do  it.  The  statutes  regulating 
voting  trust  agreements  and  the  use  of 
proxies  (General  Corporation  Law  [Cons. 
Laws,  ch.  23],  sections  23,  25,  26,  27)  are, 
therefore,  not  applicable  to  the  agreement. 

It  is  not  illegal  or  against  public  policy 
for  two  or  more  stockholders  owning  the 
majority  of  the  shares  of  stock  to  unite 
upon  a  course  of  corporate  policy  or  action, 
•or  upon  tlie  officers  whom  they  will  elect. 
An  ordinary  agreement,  among  a  minority 
in  number^  but  a  majority  [320]  in  shares, 
for  the  purpose  of  obtaining  control  of  the 
<;orporation  by  the  election  of  particular  per- 
sons as  directors  is  not  illegal.  Sharehold- 
•ers  have  the  right  to  combine  their  inter- 
ests and  voting  powers  to  secure  such  con- 
trol of  the  corporation  and  the  adoption  of 
and  adhesion  by  it  to  a  specific  policy  and 
course  of  business.  Agreements  upon  a  suf- 
^cient  consideration  between  them,  of  f  -h 
intendment  and  effect,  are  valid  and  bind- 
ing, if  they  do  not  contravene  any  express 
charter  or  statutory  provision  or  contem- 
plate any  fraud,  oppression  or  wrong  against 
other  stockholders  or  other  illegal  object. 
(Venner  v.  Chicago  City  R.  Co.  258  111.  623, 
101  N.  E.  949;  Thompson  v.  J.  D.  Thompson 
Carnation  Co.  279  111.  54,  Ann.  Cas.  3917E 
591,  116  N.  E.  648;  Palmbaum  v.  Magulsky, 
217  Mass.  306,  Ann.  Cas.  191 5D,  799,  104 
N.  E.  746;  Winsor  v.  Commonwealth  Coal 
•Co.  63  Wash.  62,  114  Pac.  908,  33  L.R,A. 
(N.S.)    63.) 

The  respondent  asserts  and  argues  that  the 
Agreement  before  us  contravenes  a  statutory 
provision  and  the  policy  of  the  state,  because 
in  intent  and  effect  it  withdraws  from  the 
directors  of  the  corporation  that  control  and 
direction  of  the  corporate  affairs  and  busi- 
ness which  the  statutes  and  the  law  will  vest 
in  and  confine  to  them.  This  assertion  we 
will  now  consider.  The  ascertainment  of  the 
substantial  intent  of  the  parties,  as  expressed, 
is  the  fundamental  rule  in  the  interpretation 
of  all  contracts.  We  must  look  to  the  agree- 
ment as  a  whole,  to  the  matters  with  which 
it  deals,  to  the  circumstances  under  which 
it  was  made  and  thereby  determine  the  true 
intent  and  purpose  of  the  parties,  and  if  such 
intent  and  purpose  is  reasonably  within  the 
scope  of  the  language  used  it  must  be  taken 
lo  be  a  part  of  the  agreement  the  same  as 
if  it  were  plainly  expressed.  (People  v. 
Walsh,  211  N.  Y.  90,  106  N.  E.  136.)  The 
fundamental  and  dominant  intent  and  pur- 
pose of  the  agreement  was  that  through  its 
fufillment  there  should  be  vested  in  or  con- 
-tinue   to  be   vested   in   the   plaintiff  solely 


and  exclusively,  for  the  period  named,  the 
[321]  executive  administration  of  the  affairs 
of  the  corporation.  The  parties  agreed  that 
through  the  period  of  one  year  after  the 
making  of  the  agreement  the  plaintiff  should 
manage  the  corporate  business  and  shape  and 
control  the  corporate  policy;  that  the  pres- 
ident of  the  corporation  should  be  only  a 
nominal  head  and  be  inattentive  to  and  non- 
interfering  with  the  business  or  the  policy  or 
the  plaintiff.  Such  is  the  clear  and  certain 
intent  and  effect  of  the  paragraphs  1,  2  and 
6  of  the  agreement.  Certain  allegations  of 
the  complaint  are  confirmatory.  The  prior 
agreement  between  the  plaintiff  and  Culver, 
the  president  of  the  corporation,  provided 
that  ''they  act  as  a  unit  in  the  management 
of  the  Company's  affairs  to  the  end  that  such 
policy  as  the  plaintiff  might  in  his  good 
judgment  promulgate  in  the  conduct  and 
management  of  the  said  Company's  affairs, 
would  be  acquiesced  in  and  followed  by  said 
Culver."  PriOT  to  the  transfer  by  Culver 
of  his  stock  to  the  defendant,  the  plaintiff 
had  shaped  the  policy  and  controlled  and 
managed  the  business  of  the  corporation  and 
thereafter  the  defendant  by  his  appointee 
"superseded  and  set  aside  the  policy  pre- 
viously established  and  outlined  by  this 
plaintiff  and  set  aside  and  revoked  his  orders 
and  his  contemplated  measures  theretofore 
installed  and  arranged  for  the  future  and 
changed  the  policy  theretofore  established  by 
plaintiff  in  all  the  departments  of  the  busi- 
ness of  said  corporation."  The  exclusive 
administration  by  the  plaintiff  of  the  affairs 
of  the  corporation  the  i^eement  provided 
should  continue.  The  plaintiff  and  defendant 
agreed  by  paragraph  "4"  of  the  agreement 
that  they  would  unite  in  the  choice  and  elec- 
tion of  six  of  the  seven  directors — a  stipula^ 
tion  standing  alone  innocent  and  legal.  They 
did  not  intend  in  so  stipulating  to  destroy  or 
affect  the  purpose  and  intent  which  induced 
the  agreement  as  a  whole.  Manifestly,  the 
agreement  would  not  have  been  made  for  the 
purpose  of  effecting  [322]  that  stipulation 
alone.  That  stipulation  was  subordinate. 
The  fundamental  and  dominant  purpose  and 
intent  of  the  parties  which  necessitated  and 
provided  for  a  passive  president  of  the  board 
of  directors  necessitated  likewise  passive 
directors.  The  conditions  which  the  parties 
wished  to  meet  and  their  intent  necessitated 
and  contemplated  the  selecting  of  directors 
who  should  remain  passive  or  mechanical  to 
the  will  and  word  of  the  plaintiff.  The  man- 
agement of  the  affairs  of  the  corporation  by 
its  board  of  directors  and  the  manag^aient  of 
them  by  the  plaintiff  as  contemplated  by  the 
agreement  are  irreconcilable  and  mutually 
destruetive. 

The    prerogatives    and    functions    of    the 
directors  of  a  stock  oorporatiim  are  sufficient- 
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ly  defined  and  established.  The  affairs  of 
eTery  corporation  shall  be  managed  by  its 
board  of  directors  (General  Corporation  Law 
[Cons.  Laws,  ch.  23]  section  34 )»  subject, 
kowerer,  to  the  valid  by-laws  adopted  by  the 
gtockholders.  (Section  11,  eubd.  6;  Stock 
Corporation  Law  [Cons.  Laws,  ch.  60],  sec- 
tion 30.)  In  corporate  bodies,  the  powers  of 
the  board  of  directors  are,  in  a  very  impor- 
tant sense,  original  and  undelegated.  The 
gtockholders  do  not  confer,  nor  can  they 
revoke  those  powers.  They  are  derivative 
only  in  the  sense  of  being  received  from  the 
fUte  in  the  act  of  incorporation.  The  direc- 
tors convened  as  a  board  are  the  primary 
possessors  of  all  tkp  powers  which  the  char« 
ter  confers,  and  like  private  principles  they 
may  delegate  to  agents  of  their  own  appoint- 
ment the  performance  of  any  acts  which  they 
themselves  can  perform.  The  recognition  of 
this  principle  is  absolutely  necessary  in  the 
affairs  of  every  corporation  whose  powers  are 
vested  in  a  board  of  directors.  (Hoyt  v. 
Thompson,  19  N.  Y.  207,  216.)  All  powers 
directly  conferred  by  statute,  or  impliedly 
granted,  of  necessity,  must  be  exercised  by 
the  directors  who  are  constituted  by  the  law 
as  the  [323]  agency  for  the  doing  of  cor- 
porate acts.  In  the  management  of  the 
affairs  of  the  corporation,  they  are  dependent 
solely  upon  their  own  knowledge  of  its  busi- 
ness and  their  own  judgment  as  to  what  its 
interests  require.  (Beveridge  v.  New  York 
El.  R.  Co.  112  N.  Y.  1,  19  N.  E.  489,  2  L.R.A. 
W8.)  While  the  ordinary  rules  of  law  relat- 
ing to  an  agent  are  applicable  in  considering 
the  acts  of  a  board  of  directors  in  behalf  of 
a  corporation  when  dealing  with  third  per- 
sons, the  individual  directors  making  up  the 
board  are  not  mere  employees,  but  a  part  of 
an  elected  body  of  officers  constituting  the 
executive  agents  of  the  corporation.  They 
bold  such  office  charged  with  the  duty  to 
act  for  the  corporation  according  to  their 
best  judgment,  and  in  so  doing  they  cannot  be 
eontrolled  in  the  reasonable  exercise  and 
performance  of  such  duty.  As  a  general  rule, 
the  stockholders  cannot  act  in  relation  to  the 
ordinary  business  of  the  corporation,  nor  can 
they  control  the  directors  in  the  exercise  of 
the  judgment  vested  in  them  by  virtue  of 
their  office.  The  relation  of  the  directors  to 
the  stockholders  is  essentially  that  of  trustee 
and  cestui  que  trust.  The  peculiar  relation 
that  they  bear  to  the  corporation  and  the 
owners  of  its  stock  grows  out  of  the  inability 
of  the  corporation  to  act  except  through  such 
managing  officers  and  agents.  The  corpora- 
tion is  the  owner  of  the  property,  but  the 
directors  in  the  performance  of  their  duty 
possess  it,  and  act  in  every  way  as  if  they 
owned  it.  (People  v.  Powell,  201  N.  Y.  194, 
^4  N.  E.  634.)  Directors  are  the  exclusive, 
executive  representatives  of  the  corporation 
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and  are  charged  with  the  administration  of 
its  internal  affairs  and  the  management  and 
use  of  its  assets.  (Pollitz  v.  Wabash  R.  Co. 
207  N.  Y.  113,  100  N.  E.  721.)  Clearly  the 
law  does  not  permit  the  stockholders  to 
create  a  sterilized  board  of  directors.  Cor- 
porations are  the  creatures  of  the  state  and 
must  comply  with  the  exactions  and  regula- 
tions it  imposes.  We  conclude  that  the 
agreement  here  is  illegal  [3^]  and  void  and 
its  violation  is  not  a  basis  for  a  cause  of 
action.  (Jackson  v.  Hooper,  76  N.  J.  Eq. 
692,  75  Atl.  668,  27  L.R.A.(N.S.)  658.) 
This  conclusion  is  not  affected  by  the  allega- 
tion that  the  defendant  when  making  the 
agreement  did  not  intend  to  carry  it  out. 
The  illegality  of  the  agreement  was,  the  law 
holds,  known  by  both  parties.  There  is  no 
deceit  in  the  intention  of  the  defendant  to 
refrain  from  performing  the  agreement,  per- 
forniance  of  which  would  violate  the  law. 

We  are  not  unmindful  of  the  rule  that  an 
agreement  capable  of  a  construction  which 
will  make  it  valid  will  not  be  adjudged  il- 
legal. (People  V.  Walsh,  211  N.  Y.  90,  105 
N.  E.  136;  Shedlinsky  v.  Budweiser  Brewing 
Co.  163  N.  Y.  437,  57  N.  E.  620.)  The  ap- 
pellant asserts  that  the  fundamental  and 
paramount  intendment  of  the  agreement  is 
expressed  by  its  paragraphs  "3"  and  "4"  to 
which  paragraphs  "1,"  "2"  and  "6"  are  sub- 
ordinates, the  directors  were  to  be  free  and 
untrammeled  in  disregarding  the  agreements 
or  desires  of  the  plaintiff  and  defendant.  His 
brief  states:  'Troperly  construed,  the  agree- 
ment amounted  to  nothing  more  than  one 
to  the  effect  that  plaintiff  and  defendant 
should  unite  in  voting  for  certain  directors 
at  any  election  for  directors  that  might  be 
held.**  The  agreement  cannot  be  thus  stated. 
For  that  purpose  alone,  it  was  not  and  would 
not  have  been  made.  It  expresses  that  the 
parties  intended,  through  its  provisions,  to 
divorce  the  management  of  the  corporate 
affairs  from  the  board  of  directors  and  secure 
it  to  the  plaintiff.  The  contract  was  single 
and  indivisible  and  the  illegal  part  cannot  be 
expunged.  Its  main  purpose  being  illegal, 
the  secondary  stipulations  fall  with  it. 

The  good  faith  or  intention  of  the  parties, 
or  of  the  plaintiff,  in  entering  into  the  agree- 
ment, does  not  purge  it  of  the  illegality.  The 
doctrine  that  an  advantageous  or  desirable 
end  justifies  unlawful  means  to  its  accom- 
plishment [325]  has  neither  foothold  nor  rec- 
ognition in  the  law.  The  rule  that  all  the 
stockholders  by  their  universal  consent  may 
do  as  they  choose  with  the  corporate  con- 
cerns and  assets,  provided  the  interests  of 
creditors  are  not  affected,  because  they  are 
the  complete  owners  of  the  corporation,  can- 
not be  invoked  here.  The  fact  that  the  plain- 
tiff was  able  to  control  for  voting  purposes 
the  eight  minority  stoekholders,  who  were 
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not  parties  to  the  agreement,  if  proved,  would 
not  make  them  parties  or  establish  their 
consent  to  the  agreement.  They  might  vote 
in  electing  directors  as  the  plaintiff  requested 
without  affecting  their  rights  as  stockholders. 
They  could  thereafter  insist  that  the  direc- 
tors so  chosen  should  assume  and  perform  the 
duties  and  responsibilities  which  the  law  im- 
poses. 

The  judgment  should  be  affirmed,  with 
costs. 

Hiscock,  C.  J.,  Cuddeback,  Cardoaso,  Pound, 
Crane  and  Andrews,  JJ.,  concur* 

Judgment  affirmed. 


NOTE. 

The  reported  case  holds  that  while  an 
agreement  by  the  holders  of  the  majority 
of  the  ^stock  of  a  corporation  to  co-operate 
in  a  certain  corporate  policy  is  valid,  an 
agreement  of  that  kind  which  contemplates 
that  one  of  the  parties  shall  have  the  sole 
control  of  the  corporation,  and  that  direc- 
tors and  officers  shall  be  elected  who  will 
surrender  their  official  powers  wholly  to  him, 
is  against  public  policy.  The  validity  of 
stock  voting  agreements  is  discussed  in  the 
notes  to  Morel  v.  Hoge,  14  Ann.  Gas.  035; 
Carnegie  Trust  Co.  v.  Security  L.  Ins.  Co. 
21  Ann.  Cas.  1287;  Palmbaum  v.  Magulsky, 
Ann.  Cas.  1915D  799;  and  Smith  v.  San 
Francisco,  etc.  R.  Co.  66  Am.  St.  Rep.  119. 
See  also  the  following  more  recent  cases  pub- 
lished in  this  series:  Luthy  v.  Ream,  Ann. 
Cas.  1917B  388;  Thompson  v.  J.  D.  Thomp- 
son Carnation  Co.  Ann.  Cas.  1917£  591. 
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Innkeepers  —  Insvlt  to  Gnest  —  Iiia- 
biUty. 

In  an  action  by  a  guest  in  defendant's  ho- 
tel, where  the  evidence  shows  a  wrongful  in- 
vasion of  plaintiff's  room,  a  violation  of  his 
rights  of  privacy,  and  humiliation  suffered  on 
account  of  the  ronoval  of  his  effects  there- 
from, damages  for  humiliation  and  hidignity 
may  be  awarded. 

[See  note  at  end  of  this  case.] 


EJeotioa    of    Gnest  —  Jnatifieatloa  — ^ 
Bnrden  of  Proof. 

Where  one  has  shown  himself  admitted  aa 
a  guest,  the  burden  is  on  the  innkeeper  to 
justify  his  ejection. 

Harmless   Error  —  Ezolnsion   of   Erl* 
denoe. 

In  an  action  against  a  hotel  company  for 
disturbing  and  humiliating  a  guest,  exclusion 
of  evidence  that  the  manager  of  the  hotel  had 
had  the  house  detective  hunting  for  plaintiff 
is  harmless  error,  where  the  manager  stated 
without  objection  that  he  had  made  all  rea- 
sonable efforts  to  locate  plaintiff. 

Same. 

in  an  action  against  a  hotel  keeper  for  dis- 
turbing and  humiliating  a  guest,  exclusion  of 
a  letter  intended  by  the  ][ptel  keeper  for  the 
guest,  but  which  was  never  received  or  opened 
by  him,  is  harmless  error. 

Ezoessivenoss  of  Baatases. 

Where  the  trial  court  has  refused  to  dis- 
turb the  verdict  on  account  of  the  amount  of 
damages  recovered,  the  judgment  should  not 
be  reversed,  unless  the  amount  is  so  excessive 
or  so  grossly  inadequate  as  to  indicate  preju- 
dice, passion,  partiality,  or  corruption  on  the 
part  of  the  jury. 

Appeal  from  Circuit  Court,  Jefferson 
county:    Cbow,  Judge. 

Action  by  J.  L.  Bumpas,  plaintiff,  against 
Florence  Hotel  Company,  defendant.  Judg- 
ment for  plaintiff.  Defendant  appeals. 
Transferred  from  Court  of  Appeals.  Af- 
firmed. 

[69]  The  complaint  is  as  follows: 

Coimt  1.     "Plaintiff  claims  of  defendant 

corporation  the  sum  of  $ damages,  for 

that  .  .  .  defendant  was  engaged  in  the 
business  of  running  and  operating  a  public 
hotel  for  the  accommodation  of  guests  in 
[70]  Birmingham,  Ala.,  and  plaintiff  was  on 
said  date  a  guest  at  said  hotel,  and  he  had  the 
use  and  control  of  a  private  room  as  said 
guest;  aiid  on  said  date  defendant's  agent 
or  servant,  while  acting  in  the  line  and 
scope  of  his  employment,  wrongfully  entered 
plaintiff's  room  and  took  therefrom  the  bag- 
gage or  personal  property  belonging  to  plain- 
tiff, and  as  a  proximate  consequence  of  said 
act,  plaintiff  was  greatly  humiliated  and 
annoyed." 

Count  2.  Same  as  1,  down  to  and  including 
the  words  "guest  at  said  hotel,"  and  adds: 
"As  such  guest  defendant  owed  him  the 
duty  of  treating  him  in  respectful  and  gentle- 
manly manner,  but  on  said  date  defendant 
breached  said  duty,  in  this:  That  defendant's 
agents  or  servants,  while  acting  in  the  line 
and  scope  of  their  employment,  wrongfully 
entered  plaintifi^s  room  and  took  therefrom 
all  his  baggage  and  wearing  apparel,  and 
wrongfully  disturbed  plaintiff  by  calling  him 


FLOKSnCS  HOTEL  CO.  ▼.  BUHPAS. 

194  ^to.  89. 


253 


$A  or  near  midnight,  orer  flie  telephone  con- 
neeted  with  said  bnilding  and  said  room, 
and  demanded  that  he  come  to  the  office; 
and  plaintiff  alleges  that  he  was  insulted 
and  humiliated  by  said  act  of  defendant's 
said  bgents  or  servants,  and  was  damaged 
as  aforesaid.*' 

Count  3.  Same  as  2,  except  that  it  al- 
lies that  defendant's  servants  or  agents  will- 
fully or  intentionally  committed  said  tres- 
pass and  insulted  said  plaintiff  as  aforesaid. 

F.  B,  Blackhwm  for  appellant. 
L.  J,  Com  for  appellee. 

Gabdnxb,  J. — Suit  by  appellee  against  ap- 
pellant for  recovery  of  damages  alleged  to 
have  been  sustained  by  the  plaintiff  while 
a  guest  in  the  hotel  operated  by  [71]  defend- 
ant, on  account  of  the  unlawful  conduct  of 
the  agents  or  servants  of  the  defendant  com- 
pany while  acting  within  the  line  and  scope 
of  their  authority. 

The  complaint  contained  three  counts. 
They  each  state  an  action  on  the  case,  for 
bleach  of  a  duty  imposed  by  law,  and  grow- 
ing out  of  the  relation  of  innkeeper  and  guest. 
—Beale  on  Innkeepers  and  Hotels,  §§  281, 
282;  Stanley  v.  Bircher,  78  Mo.  246;  16 
Am.  &  £ng.  £nc  of  Law  (2d  ed.)  626.  It 
it  clear  that  each  count  proceeds  upon  the 
principle  of  respondeat  superior  in  imput- 
ing liability  to  the  defendant  corporation,  as 
neither  charges  any  corporate  act,  but  charges 
wrongful  conduct  on  the  part  of  defendant's 
agents  or  servants  while  acting  within  the 
line  or  scope  of  their  employment. — ^Billings- 
ley  V.  Nashville,  etc.  By.  177  Ala.  342,  68 
So.  433;  Southern  R.  Go.  v.  Hanby,  166  Ala. 
641,  52  So.  834;  7  Labatt,  M.  &  S.  (2d  ed.) 
§  2522.  The  case  of  Central  of  Georgia  R. 
Co.  V.  Freeman,  140  Ala.  581,  37  So.  387, 
cited  by  appellant's  counsel,  is  therefore  with- 
out application  here. 

"The  obligation  of  an  innkeeper  to  care 
for  his  guests  is  imposed  by  law,  and  neces- 
sarily results  from  the  admittance  of  the 
gneet  to  the  inn.  There  is  no  need  of  a  con- 
tract between  the  parties.  As  soon  as  the 
relation  of  host  and  guest  is  established,  the 
rights  and  duties  of  both  parties  to  the  re- 
lation are  at  once  fixed." — ^Beale  on  Inn- 
keepers and  Hotels,  §  111. 

"In  the  absence  of  a  special  contract,  as 
is  authorized,  the  rights  of  guests,  and  the 
liability  of  the  keeper,  remain  as  at  common 
law.— 6  Mayf.  Dig.  443. 

An  interesting  and  instructive  discussion 
of  the  respective  rights  and  duties  and  re- 
sponsibilities growing  out  of  this  relation,  as 
at  common  law,  is  found  in  the  opinion  ot 
the  court  of  last  resort  of  the  state  of  New 
York  [72]  in  the  case  of  De  Wolf  v.  Ford, 
193  N.  Y.  397,  86  N.  B.  627,  21  L.R.A.(N.S.) 
860,  127  Am.  St.  Rep.  969,  from  which  we 


quote  the  following:  ''The  innkeeper  holds 
himself  out  as  able  and  willing  to  entertain 
guests  for  hire,  and,  in  the  absence  of  a 
specific  contract,  the  law  implies  that  he 
will  furnish  such  entertainment  as  the  char- 
acter of  his  inn,  and  reasonable  attention 
to  the  convenience  and  comfort  of  his  guests 
will  afford.  If  the  guest  is.  assigned  to  a 
room  upon  the  express  or  implied  understand- 
ing that  he  is  to  be  the  sole  occupant  thci  eof 
during  the  time  that  it  is  set  apart  for  his 
use,  the  innkeeper  retains  a  right  of  access 
thereto  only  at  such  proper  times  and  for 
such  reasonable  purposes  as  may  be  necessary 
in  the  general  conduct  of  the  inn  or  in  at- 
tending to  the  needs  of  the  particular  guest." 
After  stating  that  no  "hard  and  fast"  rule 
can  be  laid  down  as  to  what  in  every  case 
would  be  reasonable  conduct  on  the  part  of 
the  Innkeeper  in  claiming  access  to  the  room 
of  the  guest,  and  recognizing  his  right  to  do 
so  in  the  enforcement  of  reasonable  rules 
and  regulations  for  the  proper  conduct  of 
his  business,  and  in  certain  emergencies,  the 
opinion  proceeds:  'To  these  reserved  rights 
of  the  innkeeper  the  guest  must  submit.  But 
the  guest  also  has  affirmative  rights  which 
the  innkeeper  is  not  at  liberty  to  wilfully 
ignore  or  violate.  When  a  guest  is  assigned 
to  a  room  for  his  exclusive  use,  it  is  his  for 
all  proper  purposes  and  at  all  times  until 
he  gives  it  up.  This  exclusive  right  of  use 
and  possession  is  subject  to  such  emergent 
and  occasional  entries  as  the  innkeeper  and 
his  servants  may  find  it  necessary  to  make 
in  the  reasonable  discharge  of  their  duties; 
but  these  entries  must  be  made  with  due 
regard  to  the  occasion,  and  at  such  times 
and  in  such  manner  as  are  consistent  with  the 
rights  of  the  guest.  One  of  [73]  the  things 
a  guest  for  hire  at  a  public  inn  has  the  right 
to  insist  upon  is  respectful  and  decent  treat- 
ment at  the  hands  of  the  innkeeper  and  his 
servants.  That  is  an  essential  part  of  the 
contract,  whether  it  is  express  or  implied. 
This  right  of  the  guest  necessarily  implies 
an  obligation  on  the  part  of  the  innkeeper 
that  neither  he  nor  his  servants  will  abuse 
or  insult  the  guest,  or  indulge  in  any  con- 
duct or  speech  that  may  unnecessarily  bring 
upon  him  physical  4iBcomfort  or  distress  of 
mind." 

It  was  held  in  that  case  that  the  invasion 
of  the  plaintiff's  room  and  the  insulting  treat- 
ment she  was  subjected  to  was  a  violation  of 
the  duty  owing  to  plaintiff,  and  entitled  her 
to  recovery  for  her  injured  feelings  and  hu- 
miliation. See  also  22  Cyc.  1080,  and  Clan- 
cy V.  Barker,  181  Fed.  161,  66  C.  C.  A.  469, 
69  L.R.A.  663,  for  an  interesting  review  of 
the  authorities. 

(1)  It  is  insisted  that  the  complainant 
claims  damage  only  for  mental  anguish,  and 
under  the  authority  of  Western  Union  Tel. 
Co.  v.  Wright,  169  Ala.  104,  63  So.  96,  where 
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XLQ  actual  damages  are  alleged,  a  cause  ol  ac- 
tion is  not  stated.  We  think  it  clear  that 
what  is  here  said,  and  the  authorities  cited, 
will  disclose  that  the  Wright  Case  is  not 
applicable  under  the  averments  of  the  com- 
plaint in  this  case,  where  each  count  shows 
a  wrongful  invasion  of  the  plaintiff's  room, 
a  violation  of  his  rights,  and  humiliation 
suffered  on  account  of  the  wrongful  conduct 
charged.  These  are  elements  of  actual  dam- 
age. In  Louisville,  etc.  R.  Co.  v.  Hine,  121 
Ala.  234,  25  So.  857,  it  was  said:  ''Humilia- 
tion and  indignity,  if  suffered  by  him,  are 
also  elements  of  actual  damages.  Such 
damages  may  arise  from  a  sense  of  injury 
and  outraged  rights  engendered  by  the  ejec- 
tion alone,  without  [74]  regard  to  the  man- 
ner in  which  it  was  effected,  and  though  done 
through  mistake." 

It  therefore  appears  that  neither  count  of 
the  complaint  was  subject  to  the  demurrer 
interposed  thereto,  nor  was  there  any  error 
in  refusing  the  affirmative  charge  requested 
by  defendant. 

(2)  The  evidence  on  the  part  of  the  plain- 
tiff tended  to  show  that  during  his  absence 
frum  his  room  his  suit  case  was  removed 
by  the  manager  of  the  hotel  and  carried  to 
the  hotel  office,  and  that  on  the  night  of 
January  2d  he  found  a  note  on  the  dresser 
in  his  room  asking  him  that  he  call  up  the 
clerk.  When  he  called,  the  clerk  was  not 
in;  and  word  was  left,  to  the  effect  that 
plaintiff  would  see  the  derk  the  next  morn- 
ing. About  11:30  o'clock  that  night  the 
clerk  called  the  plaintiff,  who  protested  at 
being  disturbed  after  he  had  retired.  The 
clerk  said  he  wanted  to  see  plaintiff  about 
the  payment  of  his  bill,  as  he  had  been 
there  several  days  and  his  baggage  was  not 
considered  of  sufficient  value  for  payment  of 
same,  stating  that  the  manager  of  the  hotel 
had  removed  his  suit  case  to  the  office,  where 
he  could  get  it  on  paying  his  bill;  that  they 
had  taken  the  suit  case,  so  that  plaintiff 
would  have  to  come  to  the  office  for  it. 
Plaintiff  testified  that  the  clerk  seemed  angry 
and  talked  in  a  rude  manner;  that  when  he 
paid  his  bill  the  next  morning  the  same 
was  receipted,  and  printed  on  the  bill  were 
the  words,  ''All  bills  payable  weekly/'  etc. 
It  was  without  dispute  that  plaintiff  was  ac- 
cepted as  a  guest  on  December  31,  1913, 
without  any  demand  for  payment  in  advance 
or  his  ability  to  pay  being  in  any  manner 
questioned,  and  that  his  baggage  consisted 
of  one  suit  case  containing  his  wearing  ap- 
parel. When  he  registered  the  clerk  had 
the  bell  boy  carry  the  suit  case  to  the  room 
assigned  him.  Plaintiff  further  testified 
[76]  that  he  was  ready,  willing,  and  able  to 
pay  his  bill  at  all  times.  The  heading  of  the 
hotel  register  had  the  following  words  printed 
tliereon:  "Guests  without  baggage  are  re- 
quired to  pay  in  advance." 


There  was  also  evidence  tending  to  flhow 
that,  when  plaintiff  paid  hia  bill  on  the- 
morning  of  January  3d,  the  manager  used 
language  indicating  that  plaintiff  had  evaded 
the  agents  or  officers  of  the  hotel;  that  in 
fact  they  became  engaged  in  a  quarrel.  Plain- 
tiff explained  that  he  did  not  call  for  mail 
at  the  clerk's  desk,  because  he  expected  none, 
and  that  he  remained  around  the  lobby  or  in 
his  room,  as  did  the  other  guests.  This  rec- 
ord nowhere  discloses  that  plaintiff  had  been 
guilty  of  any  conduct  authorizing  his  ejec- 
tion from  the  hotel  or  justifying  his  submis- 
sion to  insult  or  humiliation.  The  defense 
seem  to  contend,  however,  that  those  in 
charge  of  the  hotel  were  so  justified  because 
of  the  fact  that  plaintiff  never  visited  the 
hotel  office  or  called  for  any  mail,  and  they 
were  unable  to  locate  him  when  they  made 
an  effort  to  do  so,  and  upon  the  further  fact 
(and  this  seems  to  have  largely  influenced 
their  conduct  toward  him)  that  plaintiff  had 
taken  meals  at  the  Florence,  Cafe,  adjoining^ 
the  Florence  Hotel,  and  had  the  meal  ticketa 
charged  to  his  room.  No.  341.  It  is  difficult 
to  understand  the  anxiety  of  the  hotel  com- 
pany as  to  this  feature,  however,  as  the  un- 
disputed evidence  shows  that  the  cafe  was 
entirely  separate  and  distinct  from  the  hotel, 
and  had  no  connection  therewith,  and  ih» 
hotel  was  not  liable  for  any  such  indebted- 
ness. This  defense  was  based  upon  the 
theory,  as  we  assume,  that  on  account  of 
inability  to  locate  plaintiff  their  suspicion 
was  aroused,  and  they  had  the  ri^t  to  eject 
him  for  nonpayment  of  his  bill. — 22  Cyc 
1075;  Beale  on  Innkeepers  and  Hotels,  c  9. 
The  case  does  not  require  a  [76]  treatment 
of  this  question  further  than  a  statement 
of  the  general  rule  that  when  one  has  shown 
himself  admitted  as  a  guest  the  burden  is  on 
the  innkeeper  to  justify  ejectment  of  him. — 
Beale,  supra,  §  101. 

(3)  If  the  question  (objections  to  which 
were  sustained)  embraced  in  assignments  of 
error  9,  10,  and  11,  should  be  conceded  as 
calling  for  evidence  material  and  relevant, 
we  are  of  the  opinion  that  no  reversible  error 
could  be  predicated  upon  this  action  of  the 
court.  The  defendant  made  no  effort  to 
show  by  the  house  detective  and  page  what 
in  fact  they  did,  and  the  witnesses  for  de- 
fendant (including  the  clerk)  were  permitted 
to  testify  without  objection,  and  without 
dispute,  that  they  had  tried  to  find  plaintiff, 
but  were  unable  to  do  so;  and  the  manager 
testified  that  he  "went  to  his  room  a  number 
of  times,  day  and  night,"  and  was  unable  to 
find  him  there,  "or  anywhere  else  about  the 
hotel,"  or  to  get  him  over  the  'phone  in  his 
room.  The  matters  defendant  expected  to 
elicit  by  the  answer  (aa  disclosed  by  state- 
ment of  counsel  to  the  court),  to  the  effect 
that  the  witness  had  the  house  detective  to 
look  for  the  plaintiff,  etc.,  really  amounted 
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only  to  directions  given  by  the  witness,  and 
were  such  as  should  have  been  proven  by 
the  detective  himself  as  to  what  he  did;  and 
this  would  apply  also  to  the  clerks.  As  pre- 
viously stated,  the  witness  manager  had  testi- 
fied without  objection  to  the  effect  that  he 
had  made  all  reasonable  efforts  to  locate 
plaintiff  in  the  hotel. 

(4)  There  was  no  reversible  error  in  ex- 
eluding  the  letter  (assignment  of  error  No. 
8),  which  was  shown  never  to  have  been 
received,  or  read,  or  shown  to  plaintiff.  In 
addition,  the  writing  of  the  letter  and  plac- 
ing it  in  the  box  at  the  hotel  for  the  plaintiff 
was  proven  without  objection,  and  we  are 
unablB  to  see  how  the  [77]  failure  to  show 
the  contents  of  the  letter  to  the  jury  could 
have  prejudiced  any  right  of  the  defendant, 
as  its  contents  disclose  that  it  was,  to  say 
the  least  of  it,  far  from  complimentary  and 
pleasant  in  tone. 

(5)  The  jury  returned  a  verdict  in  favor 
of  the  plaintiff  in  the  sum  of  $150.  We  have 
not  here  undertaken  to  set  out  all  the  evi- 
dence, but  it  has  been  carefully  reviewed.  In 
cases  of  this  character,  even  the  trial  court 
will  not  set  aside  the  verdict  merely  because, 
m  its  opinion,  the  jury  gave  too  much  or 
too  little;  and  when  the  trial  court  has  re- 
fused to  disturb  a  verdict  on  account  of  the 
amount  recovered,  the  appellate  court  is  very 
reluctant  to  substitute  its  judgment  for  that 
of  the  jury  and  the  court  below.  The  rule  is 
that^  in  cases  of  this  character,  a  judgment 
will  not  be  reversed  on  this  ground  alone, 
unless  the  amount  is  so  excessive,  or  so 
grossly  inadequate,  as  to  be  indicative  of 
prejudice,  passion  or  partiality,  or  corrup- 
tion on  the  part  of  the  jury.  Central  of 
Georgia  R.  Co.  v.  White,  176  Ala.  60,  5^  So. 
574.  In  the  light  of  the  above-stated  rule, 
and  upon  careful  consideration  of  all  the 
evidence,  we  are  unwilling  to  say  that  a  new 
trial  should  be  granted  upon  this  ground,  or 
that  the  verdict  is  so  excessive  as  to  call 
for  any  action  by  this  court. 

No  reversible  error  appearing,  the  judg- 
ment of  the  court  below  is  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  McClellan  and  Sayre, 
JJ.,  concur. 

Rehearing  denied  June  30,  1915. 


NOTE. 

liability   of    Innkeeper   fov   Inanlt 
Indignitj  to  Guest. 


An  innkeeper,  while  not  an  insurer  of  the 
safety,  quiet,  comfort  and  repose  of  his  guests, 
nevertheless  owes  to  them  the  exercise  of  a 
Tery  high  degree  of  care  in  that  respect.    He 


is  bound  to  regulate  and  conduct  the  busi- 
ness of  his  house  with  a  due  regard  to  the 
peace,  quiet,  comfort  and  repose  of  his  guests, 
and  to  exercise  the  highest  degree  of  dili- 
gence to  protect  them  from  annoyance,  dis- 
comfort or  insult.  Dalzell  v.  Dean  Hotel 
Co.  193  Mo.  App.  379,  186  S.  W.  41.  There- 
fore an  innkeeper  is  liable  if  an  employee 
while  acting  within  the  scope  of  his  authority 
assaults  a  guest  or  permits  a  third  person 
to  do  so  (see  the  note  to  Clancy  v.  Barker,  8 
Ann.  Cas.  682),  or  if  an  employee  while  so 
acting  offers  to  a  guest  any  insult  or  indig- 
nity. De  Wolf  V.  Ford,  193  N.  Y.  397,  86 
N.  E.  527,  127  Am.  St.  Rep.  969,  21  L.R.A. 
(N.S.)  860;  Royce  v.  Greeley  Square  Hotel 
Co.  181  App.  Div.  61,  168  N.  Y.  S.  191. 

In  De  Wolf  v.  Ford,  supra,  it  appeared 
that  while  a  woman  guest  was  in  her  room 
in  a  hotel,  her   brother   then   being  in  her 
room,  an  employee  of  the  hotel  keeper  entered 
the  room  and  accused  her  of  immoral  con- 
duct.    Holding   that   the  hotel   keeper   was 
liable  the  court  said:     "Upon  the  facts  of 
record,  considered  in  the  light  of  this  very 
general  statement  of  the  rules  which  govern 
the  relation  of  innkeeper  and  guest,  it  is 
clear  that  the  defendants  were  guilty  of  a 
most  flagrant  breach   of  duty  towards  the 
plaintiff.    As  a  guest  for  hire  in  the  inn  of 
the  defendants  the  plaintiff  was  entitled  to 
the  exclusive  and  peaceable  possession  of  the 
room  assigned  to  her,  subject  only  to  such 
proper    intrusions    by    the    defendants    and 
their  servants  as  may  have  been  necessary 
in  the  regular  and  orderly  conduct  of  the 
inn,  or  under  some  commanding  emergency. 
Had  such   an  emergency  arisen,  calling  for 
immediate  and  unpremeditated  action  on  the 
part  of  the  defendants  or  their  servants,  in 
conserving  the   safety  or  protection  of   the 
plaintiff  or  of  other  guests,  or  of  the  build- 
ing in  which   they  were  housed,  the  usual 
rules  of  decency,  propriety,   convenience   or 
comfort  might  have  been  disregarded  without 
subjecting  the  defendants  to  liability  for  mis- 
take of  judgment  or  delinquency  in  conduct; 
but  for  all  other  purposes  their  occasional 
or  regular  entries  into  the  plaintiff's  room 
were  subject  to  the  fundamental  considera- 
tion that  it  was  for  the  time  being  her  room,* 
and  that  she  was  entitled  to  respectful  and 
considerate  treatment  at  their  hands.     Such 
treatment  necessarily  implied  an  observance 
by  the  defendants  of  the  proprieties  as  to 
the  time  and  manner  of  entering  the  plain- 
tiff's room,  and  of  civil  deportment  towards 
her  when  such  an  entry  was  either  necessary 
or  proper.     Instead  of  acting  according  to 
these  simple  rules  the  servant  of  the  defend- 
ants forced  his  way  into  the  plaintiff's  room, 
under  conditions  which  would  have  caused 
any  woman,  except  the  most  shameless  har- 
lot, a  degree  of  humiliation  and  suffering  that 
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only  a  pure  and  modest  woman  can  properly 
describe.  Not  content  with  that,  the  servant 
castigated  the  plaintiff  with  opprobrious  and 
offensive  epithets  imputing  to  her  immorality 
and  unchastity,  and,  as  a  fitting  climax  to 
such  an  episode,  ordered  the  plaintiff  to  leave 
the  inn." 

In  Royce  v.  Greeley  Square  Hotel  Co.  181 
App.  Div.  61,  168  N.  Y.  S.  191,  it  appeared 
that  a  married  woman  was  stopping  at  a 
hotel  and  that  her  husband  visited  her  in 
her  room  without  complying  with  a  rule  pro- 
hibiting a  man  from  visiting  a  woman  guest 
in  her  room  without  obtaining  permission  of 
the  manager.  It  appeared,  however,  that  the 
hotel  keeper  had  notice  of  the  relationship. 
The  house  detective  entered  the  room  while 
the  husband  was  there,  ftnd  in  violent  lan- 
guage charged  them  with  immorality.  A 
recovery  of  $8000  damages  was  sustained. 

But  in  Hurd  v.  Astor  Hotel  Co.  182  App. 
Div.  49,  169  N.  Y.  S.  359,  it  appeared  that 
a  husband  visited  the  room  of  his  wife  with- 
out complying  with  a  rule  requiring  permis- 
siun  to  be  obtained.  The  management  had 
no  notice  of  the  relationship  and  the  pres- 
ence of  the  husband  being  reported  by  a 
chambermaid  the  manager  visited  the  room 
and  inquired  in  a  respectful  manner  as  to 
the  situation.  Reversing  a  verdict  against 
the  hotel  keeper  the  court  said :  "So  it  seems 
to  us  that  the  verdict  of  the  jury  in  this 
case,  in  finding  that  the  defendant  violated 
its  duty  to  the  plaintiff,  is  without  evidence 
to  support  it;  that,  on  the  contrary^  the  evi- 
dence shows  that  the  inquiry  was  brought 
about  entirely  by  the  violation  by  plaintiff 
and  her  husband  of  the  reasonable  rules  of 
the  defendant;  and  that  in  taking  notice  of 
the  apparent  violation  of  the  rule  and  in 
making  the  inquiry  the  defendant  was  per- 
forming its  duty  not  only  to  the  plaintiff, 
but  to  the  other  guests  in  the  hotel,  who 
resorted  to  it  relying  on  the  enforcement 
of  such  rules.  .  .  .  The  business  of  an 
innkeeper  is  of  a  quasi  public  character,  in- 
vested with  many  privileges  and  burdened 
with  correspondingly  great  responsibilities. 
He  is  bound  to  respect  the  convenience, 
privacy,  safety,  and  comfort  of  his  guests. 
He  is  bound  to  courtesy  and  respectful 
treatment  in  caring  for  them,  and  is  respon- 
sible in  damages  for  violation  of  this  duty. 
But,  of  necessity,  he  cannot  perform  this 
duty  if  every  guest  is  a  law  to  himself. 
He  is  entitled  to  the  co-operation  of  the 
guest.  The  court  of  appeals  says  in  the 
Dc  Wolf  case,  supra,  that  the  innkeeper  is 
under  a  corresponding  duty  to  the  other 
guests  at  his  hotel  'to  make  and  enforce 
such  reasonable  rules  as  may  be  designed 
to  prevent  immorality,  drunkenness,  or  any 
form  of  misconduct  that  may  be  offensive 
to  other  guests,  or  that  may  bring  his 
inn   into   disrepute,   or   that   may   be   radi- 


cally inconsistent  with  the  generally  recog- 
nized proprieties  of  life.  To  these  reserved 
rights  of  the  innkeeper  the  guest  must  sub- 
mit.' It  was  disregard  of  this  obviously  fair 
principle  of  the  law  by  the  plaintiff  and  her 
husband  that  brought  about  the  unpleasant 
incident  which  is  the  subject  of  this  action. 
There  is  a  marked  difference  between  the  con- 
duct of  the  innkeeper  complained  of  here 
and  that  complained  of  in  the  De  Wolf  and 
Boyoe  cases  cited.  Here  there  was  no  in- 
trusion op  the  privacy  of  plaintiff's  room. 
The  conversation  took  place  in  the  hall.  It 
was  not  conducted  in  an  offensive  or  abusivo 
manner." 

An  innkeeper  is  liable  for  the  act  of  his 
employee  in  ejecting  a  guest  who  has  given 
no  lawful  cause  for  ejection,  and  a  recovery 
may  be  had  for  the  mortification  endured 
by  the  guest  as  a  result  thereof.  Lehnen  v. 
Hines,  88  Kan.  58,  127  Pao.  612,  42  L.R.A. 
(N.S.)  830;  Dalzell  v.  Dean  Hotel  Co.  193 
Mo.  App.  379,  186  8.  W.  41;  Momingstar  ▼. 
Lafayette  Hotel  Co.  211  K.  T.  466,  106  N. 
E.  656,  62  L.R.A.(N.S.)  740;  Malin  v.  Mo- 
Cutcheon,  33  Ter.  Civ.  App.  387,  76  8.  W. 
686.  And  see  the  reported  case.  Thus  in 
Dalzell  V.  Dean  Hotel  Co.  supra,  it  appeared 
that  a  sick  woman  was  left  at  a  hotel  h^r  her 
husband.  By  reason  of  a  clerical  error,  the 
books  of  the  hotel  indicated  that  the  room 
occupied  by  her  had  been  given  up  by  the 
husband.  She  was  peremptorily  ordered  to 
quit  the  room  and  another  guest  was  ushered 
into  it  before  she  could  dress  and  leave  the 
room.  It  was  held  that  a  recovery  of  sab- 
stantial  damages  was  authorized. 

So  in  Momingstar  y.  Lafayette  Hotel  Co. 
211  N.  Y.  466,  105  N.  E.  656,  52  L.R.A.(N.S.) 
740,  it  appeared  that  a  hotel  company  pub- 
licly refused  to  serve  a  guest  at  the  cafe  be- 
cause of  his  failure  to  pay  a  disputed  extra 
charge  on  a  previous  day.  The  court  held 
that  if  the  charge  in  question  was  in  fact 
improper,  the  hotel  keeper  was  liable. 


HOLT 

V. 


TEN  BROECBu 

Minnesota    Supreme    Court — November    24, 

1916. 

184  Minn.  46S,'  169  N.  W.  1073. 

Pl&jsloians  and  Burgeoiui  —  Injury  by 
Use  of  X-ray. 

The  evidence  is  sufiicient  to  sustain  a  find- 
ing that  an  injury  to  the  person  of  the  plain- 
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tiff  wag  the  result  of  a  burn  coming  from  the 
taking  of  an  X-ray. 
[See  note  at  end  of  this  case.] 

Same. 

There  was  evidence  having  a  tendency  to 
proTe  the  defendant  negligent  in  the  operation 
of  the  X-ray  apparatus;  and  it  being  wholly 
under  his  control  and  the  injury  not  being 
one  naturally  resulting  when  the  apparatus 
was  properly  used^  the  rule  of  res  ipsa  loqui- 
tur applies.  This  rule  does  not  shift  the  bur- 
den of  proof  to  the  defendant,  but  permits  the 
jury  to  draw  an  inference  of  negligence  from 
the  result. 

[See  note  at  end  of  this  ease.] 

Same. 

Tiie  X-ray  was  not  applied  for  curative  pur- 
poses. In  determining  negligence  in  the  oper- 
ation of  an  X-ray  machine,  the  test  is  that 
of  ordinary  care,  and  it  is  not  a  matter  of  im- 
portance whether  one  operating  it  is  a  pby- 
Biciao. 

[See  note  at  end  of  this  case.] 

Expert  Testlmon7* 

One  qualified  to  testify  as  an  expert  in  the 
use  of  X-ray  machines  may,  from  the  result 
produced,  give  his  opinion  whether  the  ma- 
chine was  operated  in  a  proper  manner. 

Damages  Not  EzceaaiTe. 

The  verdict  is  not  excessive. 
[See  Ann.  Cas.  1916C  1078.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Hennepin 
county:     Leabt,  Judge. 

Action  by  Mrs.  S.  £.  Holt,  plaintiff,  against 
Louis  L.  Ten  Broeck^  defendant.  Judgment 
for  pbuntiff.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.     Aetibmxd. 

Charlea  G.  Layhoum  and  0.  D.  (yBrim 
for  appellant. 

Donald  G.  Hughes  and  0.  B.  BllioU  for  re- 
spondent. 

[459]  Debell,  0. — ^Action  to  recover  dam- 
ages alleged  to  have  been  caused  by  the  neg- 
ligence of  the  defendant  in  taking  an  X-ray. 
There  was  a  verdict  for  the  plaintiff.  The 
defendant  appeals  from  the  order  denying 
his  alternative  motion  for  judgment  or  for  a 
new  trial. 

1.  In  February,  1916^  the  plaintiff  was 
under  treatment  for  some  trouble  in  her  hip 
supposed  to  be  a  fracture  or  dislocation.  Her 
attending  physician  desired  an  X-ray.  The 
defendant,  a  regularly  licensed  physician, 
took  it.  A  few  weeks  afterwards  a  sore 
deTeloped  on  her  hip  which,  it  is  claimed, 
was  the  result  of  an  X-ray  bum.  The 
evidence  is  sufficient  to  sustain  a  finding  that 
the  X-ray  caused  the  sore.  The  testimony  of 
the  plaintiff  is  that  there  was  none  before. 
It  was  at  the  point  [460]  of  the  exposure. 
Ann.  Cas.  1918E.— 17. 


Ihere  was  medical  testimony  having  a  tend- 
ency to  prove  that  it  came  from  an  X-ray 
burn.     The  question  was  for  the  jury. 

2.  To  recover,  it  was  necessary  that  the 
plaintiff  prove  negligence  in  the  defendant. 
There  is  little  direct  evidence  of  negligence. 
The  plaintiff  claims  that,  during  the  progress 
of  the  taking,  the  defendant  made  some  ex- 
clamation to  the  effect  that  the  machine  was 
not  working  right.  Her  claim  is  that  the 
exposure  was  unduly  long,  but  her  testimony 
does  not  strongly  support  it.  A  physician, 
sufBciently  qualified  to  give  an  opinion  as  an 
expert,  stated  that  a  proper  application  of 
the  rays  would  not  produce  the  result  which 
he  found. 

The  evidence  is  that  with  a  proper  machine 
and  with  a  proper  use  of  it  a  bum  is  un- 
usual. There  is  evidence  that  the  machine 
was  a  proper  one.  The  machine  and  its 
operation  were  wholly  under  the  control  oi 
the  defendant.  Under  such  circumstances  the 
rule  of  res  ipsa  loquitur  applies.  Jones  v. 
Tri-State  Telephone,  etc.  Co.  118  Minn.  217, 
136  N.  W.  741,  40  L.K.A.(N.S.)    485. 

It  does  not  follow  from  this,  as  plaintiff's 
counsel  argues,  that  the  burden  shifted  to 
the  defendant  of  proving  freedom  from  neg- 
ligence. "Res  ipsa  loquitur^  where  it  applies, 
does  not  convert  the  defendant's  general  issue 
into  an  affirmative  defense."  Sweeney  v. 
Erving,  228  U.  S.  233,  33  S.  Ct.  416,  57  U.  S. 
(L.  ed.)  815,  Ann.  Cas.  1914D  905.  The 
language  quoted  was  approved  in  Keithley 
V.  Hettinger,  183  Minn.  36,  157  H.  W.  897, 
where  the  effect  of  a  proper  application  of 
the  doctrine  upon  the  question  of  fact  in 
issue  was  considered.  We  there  held  that 
the  res  ipsa  loqtUtur  rule  merely  permits  the 
jury  to  draw  an  inference  of  negligence;  and 
"the  jury  is  to  consider  and  weigh  the  in- 
ference, in  the  light  of  all  the  facts  and  cir- 
cumstances, and  give  it  such  weight  as 
tending  to  prove  negligence  as  they  deem  it 
entitled  to."  It  does  not  follow  from  what  is 
here  said  that  the  res  ipsa  doctrine  applies 
to  a  bad  result  or  mishap  coming  from  a 
physician's  treatment.  The  rule  does  not  ap- 
ply in  such  cases. 

3.  In  determining  negligence,  it  can 
make  no  difference  whether  the  one  operat- 
ing the  X-ray  appliance  is  a  physician  or  a 
lay  expert.  The  care  required  is  ordinary 
care.  It  is  the  care  exercised  by  and  to  be 
expected  from  one  reasonably  skilled  in  the 
use  of  the  appliance.  The  rays  were  not  ap- 
plied for  curative  purposes  but  to  obtain 
information.  This  is  [461]  the  logical  if  not 
the  necessary  result  of  the  holding  in  Henslin 
V.  Wheaton,  91  Minn.  219,  97  N.  W.  882,  64 
L.R.A.  126,  103  Am.  St.  Rep.  504,  1  Ann. 
Cas,  19,  that,  in  an  action  against  a  physi- 
cian for  negligence  in  the  use  of  an  X-ray 
machine,  he  was  not  entitled  to  have  the 
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question  of  his  skill  determined  by  phyBicians 
oi  his  own  Bchool. 

4.  A  physician  who  qualified  himself  as  an 
expert  in  the  application  of  the  X-ray  was 
permitted  to  give  his  opinion,  based  upon  the 
result  of  the  operation,  that  the  application 
was  improper.  This  was  not  error.  The 
ruling  is  in  harmony  with  Sawyer  ▼.  Bert- 
hold,  116  Minn.  441,  134  N.  W.  120. 

6.  The  verdict  was  for  $2,^00.  The  de- 
fendant claims  that  it  is  excessive.  The  trial 
occurred  a  year  after  the  injury.  After  the 
injiiry  developed,  the  plaintiff  wandered  from 
doctor  to  doctor  for  several  months.  Finally 
she  went  to  the  hospital.  She  was  there  six 
months.  The  pain  has  been  considerable.  At 
the  time  of  the  trial,  so  her  claim  is,  she 
was  unable  to  work.  The  sore  is  still  open 
and  of  considerable  extent.  One  physician 
says  it  is  uncertain  whether  it  will  be  per- 
Bianent.    The  verdict  is  not  excessive. 

Order  affirmed. 


NOTE. 

XdaMllty  of  Physician  for  Injuriet 
Oavsed  liy  Use  of  X-rays. 

The  earlier  cases  passing  on  the  liability 
of  a  physician  for  injuries  caused  by  the  use 
of  X-rays  are  collected  in  the  note  to  Coombs 
V.  King,  Ann.  Gas.  19120  1121.  The  present 
note  reviews  the  recent  decisions. 

A  physician  using  X-rays  for  the  diagnosis 
or  treatment  of  disease  is  liable  for  his  fail- 
ure to  possess  the  professiopal  skill  and 
knowledge  ordinarily  possessed  by  physicians 
in  the  same  general  vicinity  or  for  failure  to 
exercise  reasonable  and  ordinary  care  under 
all  the  circimistances  of  the  case.  See  the 
reported  case.  Thus  in  Hunter  v.  Burroughs 
(Va.)  96  S.  E.  360,  the  following  contention 
was  made :  "That  the  standard  by  which  the 
duty  of  the  defendant  to  make  the  prelim- 
inary tests  and  examination  of  'the  patient 
before  subjecting  him  to  the  X-ray  treatment 
had  to  be  tested  was  whether  other  like 
specialists  in  good  standing,  in  the  same  or 
similar  localities  as  defendant,  would  have 
been  guilty  of  the  omission  to  make  such  pre- 
liminary tests  and  examination."  Of  this 
proposition  the  court  said:  "In  regard  to 
this  position  it  is  deemed  sufficient  here  to 
say  that  defendant  is  correct  as  to  the  stand- 
ard by  which  the  duty  in  question  had  to  be 
tested."  In  the  same  case  it  was  said  fur- 
ther as  to  the  duty  devolving  on  the  user  of 
X-rays:  "Now  it  should  be  borne  in  mind 
that  the  case  in  judgment  involves  two 
standards  of  professional  skill  and  care  by 
which  the  evidence  as  to  the  competency  and 
the  conduct  of  the  defendant  is  to  be  meas- 
ured. One  standard  having  reference  to  the 
technique    or    mechanical    operation    of    the 


X-ray  apparatus;  the  other  standard  having 
reference  to  the  possession  and  use  of  the 
professional  skill  and  care  incumbent  upon 
the  defendant  with  respect  to  the  diagnosia 
and  treatment  of  the  disease  of  the  plaintiff 
in  matters  other  than  the  mere  mechanical 
operation  of  said  apparatus." 

If  the  injury  resulting  from  a  use  of  X-rays 
is  due  to  the  peculiar  and  unusual  suscep- 
tibility of  the  patient,  the  physician  is  not 
liable.  Hamilton  v.  Harris  (Tex.)  204  S.  W. 
460,  wherein  the  court  said:  "A  physician 
is  not  required  to  take  precaution  against  a 
peculiar  temperament  or  abnormal  idiosyn- 
crasy of  which  he  had  no  knowledge  and  for 
detecting  which  there  is  no  means."  In 
George  v.  Shannon,  92  Kan.  801,  142  Pac. 
967,  it  was  held  that  the  conflicting  expert 
testimony  as  to  the  nnusual  susceptibility  of 
the  patient  made  a  case  for  the  jury.  In 
Hunter  v.  Burroughs  (Va.)  96  S.  E.  360,  it 
was  held  that  there  was  no  evidence  tending 
to  show  unusual  susceptibility. 

The  rule  res  ipsa  loquitur  applies  to  an 
injury  resulting  from  the  use  of  X-rays;  the 
fact  of  injury  raising  a  presumption  of  neg- 
ligent treatment.  See  the  reported  case.  So 
in  Jones  v.  Tri-State  Telephone,,  etc.  Co.  118 
Minn.  217,  136  N.  W.  741,  an  action  by  an 
injured  anployee  against  his  employer  for 
injuries  caused  by  an  X-ray  examination  had 
at  the  instance  and  for  the  benefit  of  the 
employer,  the  court  said:  "The  instrumen- 
tality was  under  the  exclusive  control  of  de- 
fendant, and  there  is  sufficient  evidence  that 
injury  to  the  subject  is  not  a  necessary  result 
of  the  taking  of  an  X-ray  picture,  if  proper 
instrumentalities  and  proper  care  are  used. 
Certainly  we  cannot  say  that  plaintiffs  in- 
juries were  not  the  result  of  the  exposure. 
These  facts  are  enough  to  make  the  case  one 
of  res  ipsa  loquitur."  In  George  v.  Shannon^ 
92  Kan.  801,  142  Pac.  967,  referring  to  an 
instruction  given  at  the  trial,  the  court  said: 
"The  effect  of  the  instruction  is  that  if  the 
jury  believed  from  the  evidence  that  it  was 
proper  for  the  purpose  of  diagnosis  for  the 
physician  to  use  an  X-ray  machine  fqr  the 
purpose  of  taking  pictures,  and  when  proper 
instrumentalities  and  proper  care  are  used 
that  the  burning  of  the  patient  is  not  a 
necessary  result  of  such  taking,  then  the 
fact  (which  was  not  in  dispute)  that  the 
patient  was  severely  burned  may  be  con- 
sidered by  the  jury  in  determining  whether 
or  not  appellant's  use  of  the  X-ray  was  neg- 
ligent, careless  or  unskilful.  Reduced  to  a 
sentence,  it  is  this:  If  the  taking  of  such 
pictures  in  a  proper  and  careful  manner  does 
not  necessarily  result  in  injury,  then  the  fact 
that  injury  did  result  is  some  evidence 
(jBThieh  may  be  rebutted)  that  proper  care 
and  skiU  were  not  exercised.  We  find  no. 
error  in  the  instruction." 
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But  in  Hunter  v.  Burroughs  (Va.)  96  Va. 
360,  it  was  held  that  the  bad  result  of  an 
X-ray  treatment  while  a  circumstance  to  be 
considered  on  the  issue  of  negligence  waa  not 
of  itself  sufficient  to  show  n^li^enca. 


BUSB 


V. 


STEPHENS. 


Arkansas  Supreme  Court — July  0,  1017. 
181  Arh.  183;  197  8.  W.  1167. 


Bes  Judicata  —  ComeliulTeneu  of  Juds* 
ment  —  Inunaterial  Diiterenoea  in 
Facts. 

Judgment  for  a  landowner  in  her  suit 
against  a  railroad  for  damages  to  her  land  by 
the  negligent  construction  of  the  raihroad  over 
a  water  course  near  the  land,  which  changed 
the  stream's  course  and  caused  the  land  to 
overflow,  is  conclusive  in  the  landowner's 
subsequent  suit  for  damages  from  the  same 
cause,  though  the  parties  stipulated  that  since 
the  first  suit  there  was  an  addition  to  the 
road's  trestle,  and  an  enlargement  of  the  pas- 
sage for  water;  the  landowner's  proof  show- 
ing that  the  change  did  not  lessen,  prevent, 
or  in  any  manner  affect  the  overflow  caused 
by  the  road's  negligence  in  constructing  its 
railway  so  as  to  cause  a  sudden  diaBging  of 
the  course  of  the  stream  near  her  land. 

Beceiirera  —  TJalHHty  for  Tort  Prior  to 
Appointmont. 

The  receiver  of  a  railroad  was  not  liable 
for  damages  from  the  road's  tort  committed 
before  his  appointment,  despite  his  being  giv- 
en authority  by  the  appointing  order  of  tiio 
court  to  defend  suits  against  the  road. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court>  Craighead 
county:    Dbzveb,  Judge. 

Actions  by  Letitia  Stephens,  plaintiff^ 
against  St.  Louis,  Iron  Mountain  and  South- 
em  Kailway  Company,  and  against  B.  F. 
Bush,  receiver.  Cases-  consolidated.  Judg- 
ment for  plaintifl^.  Beceiver  appeals.  The 
facts  are  stated  in  the  opinion.     Modified. 

Troy  Pace  and  Gordon  Frieraon  for  appel- 
lant 

BiuU  Baker  and  Horace  Sloan  for  appellee. 

[134]  Wood,  J.— These  suits  were  institut- 
ed to  recover  damages  alleged  to  have  been 
suffered  by  the  plaintiff  during  the  years 
1913,  1914,  and  1916  because  of  overflow  of 
hmds  of  plaintiff. 


It  was  alleged  that  an  opening  in  the  rail- 
road embankment  a  quarter  of  a  mile  north 
of  plaintiff's  land  was  inadequate  to  allow 
the  passage,  under  the  railroad  tracks,  of 
water  which  naturally  accumulated  at  that 
point,  with  the  result  that  such  surplus 
quantity  o£  water  was  deflected  and  caused 
to  rim  southward  along  the  west  bank  of  the 
railroad  to  a  point  where  it  overflowed  into 
another  water  course,  thereby  swelling  the 
volume  of  water  in  such  second  watercourse; 
that  in  the  original  construction  of  the  rail- 
road embankment,  the  channel  of  this  second 
watercourse  was  changed  so  as  to  cause  an 
abrupt  curve  in  the  same,  which  caused  the 
water  to  pour  out  over  the  east  bank  of  the 
channel  and  thereby  overflow  plaintiff's  land, 
causing  damage  by  reason  of  the  destruction 
of  her  crops  in  the  years  1913,  1914  and  1915 
in  the  aggregate  sum  of  $969.50,  and  by 
making  ditches,  holes  and  gulleys  therein  and 
washing  off  the  top  soil,  to  her  damage  in  the 
sum  of  $1,800.00.  Wherefore,  she  prayed 
judgment  for  the  sum  of  $2,769.50. 

[135]  A  suit  was  flled  against  the  railway 
company,  and  also  one  against  the  receiver, 
the  complaints  contained  the  same  allega- 
tions with  the  exceptions  of  the  allegations 
concerning  the  receivership. 

The  answers  denied  all  the  material  allega- 
tions of  the  complaints  as  to  negligence.  The 
cases  were  consolidated  and  tried  together. 
The  jury  returned  a  verdict  assessing 
amounts  of  damages  aocruing  for  the  years 
1913,  1914  and  1915. 

Appellant  concedes  in  its  abstract  that 
there  was  ample  evidence  upon  which  the 
jury  might  have  found  either  for  the  plain- 
tiff or  the  defendant  upon  the  sole  question 
as  to  whether  or  not  the  overflow  of  plain- 
tiflTs  property  was  caused  by  the  negligence 
of  the  defendant  at  a  point  where  the  second 
or  southern  watercourse  passes  under  the. 
railroad  track. 

There  was  no  evidence  introduced  on  the 
trial  concerning  the  condition  or  capacity  of 
the  northern  channel,  that  is,  the  channel 
which  it  is  alleged  in  plaintiff's  complaint 
was  diverted  through  the  negligence  of  the 
company  into  the  southern  channel. 

At  the  close  of  the  evidence  the  plaintiff's 
attorney  offered  in  evidence  the  pleadings  and 
judgment  in  a  case  between  the  plaintiff  and 
the  defendant  railway  company  which  was 
tried  in  1913.  The  appellants  objected,, 
whereupon  the  following  stipulation  of  coun- 
sel was  entered  into:  '*It  is  hereby  stipulat- 
ed by  and  between  the  respective  attorneys 
for  the  parties  hereto,  that  since  the  trial  in 
1918,  pleadings  and  judgment  in  which  suit 
have  been  admitted  in  evidence,  that  the> 
trestle  mentioned  in  the  complaint  as  a 
quarter  of  a  mile  north  of  plaintiff's  land  has 
been  altered  and  changed  in  the  following^ 
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respects,  to  wit:  By  the  construction  of  an 
addition  thereto,  consisting  of  a  two-panel 
trestle  or  bridge,  with  a  waterway  area  of 
Seventy-two  square  feet.'* 

The  court  directed  the  jury  to  return  a 
verdict  in  favor  of  the  plaintiff,  on  the  ground 
of  res  adjudicata,  and  this  raises  the  first 
question  for  our  consideration. 

[136]  While  the  appellee  alleges  in  both 
the  suit  of  1913  and  in  the  present  suit  that 
about  a  quarter  of  a  mile  north  of  her  land 
there  was  a  natural  channel  or  watercourse 
sufficient  in  size  to  carry  all  the  water  nat- 
urally accumulating  therein,  which  the  appel- 
lant had  obstructed  and  filled  up  by  not 
leaving  a  sufficient  opening  in  its  embank- 
ment across  said  stream  to  allow  the  water 
to  pass  through,  thereby  diverting  the  same 
into  another  and  larger  channel  about  two 
hundred  yards  west  of  appellee's  land,  she 
also  alleges  in  these  complaints  that  this 
second  channel  was  sufficient  to  carry  off  all 
the  water  which  naturally  accumulated  there- 
in, but  that  appellant,  by  the  n^Iigent  and 
careless  construction  of  its  railway  over  this 
channel,  so  changed  the  watercourse  as  to 
make  an  abrupt  curve  therein,  which  curve 
caused  the  water  therein,  when  it  was  high, 
to  overflow  appellant's  land,  which  resulted 
in  her  damage,  and  for  which  she  sued. 

The  allegations  show  that  the  gravamen 
of  appellee's  charge  in  both  complaints  is 
that  appellant,  by  the  negligent  construction 
of  its  railroad  made  an  abrupt  change  or 
curve  in  a  watercourse  which  ran  about  two 
hundred  yards  from  her  land,  which  abrupt 
curve  and  change  resulted  in  her  damage. 
The  allegations  plainly  show  that  but  for  this 
change  in  the  watercourse  near  her  land  she 
would  not  have  been  damaged.  In  other 
words,  the  proximate  cause  of  her  damage, 
as  shown  by  the  pleadings  in  both  lawsuits, 
was  the  negligent  construction  of  the  railroad 
over  the  watercourse  near  her  land,  which 
changed  its  course  and  caused  the  land  to 
overflow. 

Now  the  appellants  contend  that  the  plea 
of  res  fudicata  cannot  avail  because,  while 
the  allegations  of  negligence  in  the  two 
lawsuits  remain  the  same,  the  conditions  on 
the  last  lawsuit  were  not  the  same  as  they 
were  on  the  first  trial,  because  of  the  fact, 
as  shown  by  the  stipulation,  that  since  the 
trial  in  1913  the  trestle  mentioned  in  the 
complaint  as  being  a  quarter  of  a  mile  north 
of  appellee's  land  had  been  changed  by  the 
addition  thereto  of  a  two-panel  trestle  or 
bridge  with  a  waterway  area  of  seventy-two 
square  feet.  We  must  take  it  from  [137]  the 
statement  in  appellant's  abstract,  and  its 
failure  to  set  forth  the  evidence  in  favor  of 
the  appellee  on  the  issue  of  negligence,  that 
the  testimony  was  ample  to  show  that,  not- 
withstanding the  above  change  in  the  trestle 
a  quarter  of  a  mile  north  of  appellee's  land, 


the  undisputed  evidence  diowed  that  tho 
lands  of  appellee  still  overflowed  as  they  did 
before  this  change.  Therefore,  we  must  aa- 
sume  that  the  court,  in  directing  the  jury 
to  return  a  verdict,  found  that  the  undilut- 
ed evidence  showed  that  the  conditions,  so  far 
as  they  affected  appellee's  cause  of  action  and 
right  to  recover  damages-  on  account  of  appel- 
lant's negligence,  were  the  same  on  the  trial 
of  the  last  lawsuit  as  they  were  in  the  first. 

If  the  change  by  the  enlargement  of  the 
upper  trestle  did  not  prevent  or  tend  to  pre- 
vent the  overflow  and  damage  to  appellee's 
land,  caused  by  the  negligent  construction  of 
the  embankment  over  the  watercourse  near 
her  land,  and  if  this  curve  or  change  in  the 
watercourse  two  hundred  yards  west  of  ap- 
pellee's land,  caused  by  iAie  negligence  of 
appellant,  would  necessarily  result  in  damage 
to  her^  notwithstanding  the  change  in  the 
upper  trestle,  then  there  was  no  change  in 
the  conditions  as  to  the  negligence  which  was 
the  proximate  cause  of  her  damage,  between 
the  flrst  lawsuit  and  the  last.  In  other 
words,  the  existing  conditions  of  negligence 
which  were  the  proximate  cause  of  her  in- 
jury were  shown  to  be  the  same  in  the  last 
lawsuit  as  they  were  in  the  first.  This  is 
the  test. 

(1)  Mr.  Black,  in  his  work  on  judgments, 
announces  the  correct  doctrine  when  he  says 
(volume  2,  section  742) :  "According  to  the 
generally  accepted  doctrine,  in  an  action  for 
the  continuance  of  a  trespass  or  nuisance, 
a  former  proceeding  upon  the  same  cause  of 
action  and  between  the  same  parties,  or  those 
under  whom  they  claim,  wherein  judgment 
was  recovered  by  the  plaintiff,  is  conclusive 
of  the  rights  of  the  parties;  the  defendant  is 
estopped  to  deny  the  existence  or  character 
of  the  nuisance  or  the  plaintiff's  right  to 
recover,  and  the  latter  need  only  prove  that 
the  nuisance  remains  in  the  same  condition 
as  before,  or  in  a  more  or  less  damaging  con- 
dition." 

[138]  And  at  page  936,  section  614,  he 
says :  "The  doctrine  of  rea  judioata  does  not 
rest  upon  the  fact  that  a  particular  proposi- 
tion has  been  affirmed  and  denied  in  the 
pleadings,  but  upon  the  fact  that  it  has 
been  fully  and  fairly  investigated  and  tried 
— ^that  the  parties  have  had  an  adequate 
opportunity  to  say  and  prove  all  that  they 
can  in  relation  to  it,  that  the  minds  of  court 
and  jury  have  been  brought  to  bear  upon  it, 
and  so  it  has  been  solemnly  and  finally  ad- 
judicated. .  .  .  For  these  reasons,  the 
more  correct  doctrine  is  that  the  estoppel 
covers  the  point  which  was  actually  litigated, 
and  which  actually  determined  the  verdict  or 
finding,  whether  it  was  statedly  and  tech- 
nically in  issue  or  not." 

Appellee  obtained  judgments  in  former 
suits  on  complaints  alleging  precisely  the 
same  grounds  of  negligence  as  alleged  in  the 
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complaint  in  the  present  suit,  and  before 
there  was  any  enlargement  of  the  trestle  of 
the  upper  stream.  In  the  present  suit,  al- 
though it  was  shown  that  there  was  an  addi- 
tion to  the  trestle,  enlarging  the  same,  never- 
theless the  proof  on  the  part  of  the  appellee 
showed  that  this  change  or  enlargement  of 
Buch  trestle  did  not  lessen  or  prevent  or  af- 
fect in  any  manner  the  overflow  caused  by 
the  negligence  of  appellant  in  so  constructing 
its  railway  as  to  eause  a  sudden  curve  and 
changing  of  the  course  of  the  stream  (Breed- 
love  creek)  near  her  land.  In  other  words, 
the  undisputed  evidence  showed  that  ap- 
pellee's land  was  overflowed  after  the  enlarge- 
ment of  the  upper  trestle,  the  same  as  it  was 
before,  showing  that  the  change  nuide  in  the 
upper  trestle  did  not  change  the  conditions 
caused  through  the  negligence  of  appellant  in 
changing  th«  cowse  of  the  stream  near  her 
land  that  cmnmd  it  to  be  overflowed. 

It  is  stated  m  the  brief  of  counsel  for  ap- 
pellee that  the  same  witnesses  testified  who 
testified  in  the  former  case,  the  same  map 
that  was  used  by  the  railway  company  in 
the  former  suit  was  offered  in  evidence,  that 
the  witnesses  gave  the  same  testimony  that 
they  did  on  the  former  hearing.  These  state- 
ments are  not  challenged,  and  no  testimony 
Yi  Bet  forth  controverting  the  statements. 
[139]  The  stipulation  did  not  change  the  con- 
ditions caused  by  the  acts  of  negligence  upon 
which  appellee's  causS  of  action  was  pred- 
icated. The  cause  of  action  in  the  former 
and  in  the  present  suit  was  identical. 

In  Edwards  v.  Wallace,  108  Ark.  574,  578, 
158  S.  W.  1073,  we  said:  "The  estoppel  re- 
sulting from  the  thing  adjudged  does  not 
depend  upon  whether  there  is  the  same  de- 
mand in  both  cases,  but  exists  even  although 
there  be  diff(  rent  demands,  where  the  ques- 
tion upon  which  the  recovery  of  the  second 
demand  depends  has,  under  identical  circum- 
stances and  conditions,  been  previously  con- 
cluded by  a  judgment  between  the  parties  or 
their  privies." 

It  follows  that  the  court  was  correct  in 
holding  that  the  doctrine  of  rea  adjudicata 
applied  in  favor  of  the  appellee,  under  the 
facts  of  this  record,  and  did  not  err  in  direct- 
ing a  verdict  in  her  favor. 

(II)  The  court  erred  in  striking  from  the 
complaint  against  the  receiver  all  items  of 
damage  alleged  to  have  occurred  to  appellee 
prior  to  his  appointment  on  August  19,  1916. 
Appellee  alleged  in  her  complaint  against  the 
receiver  that  he  was  appointed  as  such  of  the 
St  Louis,  Iron  Mountain  &  Southern  Hallway 
Company  on  August  19,  1915;  that  in  the 
order  appointing  said  receiver  the  following 
language  was  used:  "That  said  receiver  be 
and  he  is  hereby  authorized  and  empowered 
to  institute  and  prosecute  within  this  State 
or  elsewhere,  and  in  his  own  name  as  re- 


ceiver, or  in  the  name  of  the  defendant  rail- 
way company,  as  he  may  be  advised  by 
counsel,  all  such  suits  as  in  his  judgment 
may  be  necessary  for  the  recovery  or  proper 
protection  of  said  property,  or  any  part  there- 
of, and  the  discharge  of  his  trust,  and  like- 
wise to  defend,  compromise  or  settle  any  and 
all  actions  which  may  be  instituted  against 
him  as  receiver,  and  to  appear  in  and  con- 
duct the  prosecution  or  defense  of,  or  com- 
promise or  settle,  any  and  all  actions  which 
may  be  instituted  against  him  as  receiver, 
and  to  appear  in  and  conduct  the  prosecution 
or  defense  of,  or  compromise  or  settle,  any 
actions,  proceedings  or  suits  now  pending  or 
which  may  hereafter  be  brought  in  any  court 
or  before  any  [140]  officer,  department,  com- 
mission or  tribunal  in  which  the  defendant 
railway  company  is  or  shall  be  a  party,  which 
in  the  judgment  of  said  receiver,  affect  or 
may  affect  the  property  of  which  he  is  hereby 
appointed  receiver;  but  except  upon  further 
order  or  directions  of  this  court,  no  payment 
shall  be  made  by  said  receiver  in  respect  of 
any  such  suits,  actions  or  proceedings  and  no 
action  taken  by  the  receiver  in  the  defense 
or  settlement  of  any  such  actions  or  suits 
against  the  defendant  railway  company  shall 
have  the  effect  of  establishing  any  claim  upon 
or  right  in  any  property  or  funds  in  the  pos- 
session of  the  receiver  so  as  to  alter  or  change 
any  existing  equities  or  legal  rights  of  the 
parties." 

In  the  recent  case  of  Bush  v.  State,  128 
Ark.  448,  194  S.  W.  857,  quoting  from  Jordan 
V.  Harris,  98  Ark.  200,  135  S.  W.  830,  we 
said:  "The  receiver  of  an  insolvent  cor- 
poration stands  in  the  place  of  the  corpora- 
tion and  has  only  such  rights  as  it  had,  so 
that  the  rights  of  third  parties  are  not  in- 
creased, diminished  or  varied  by.  his  appoint- 
ment.' So  here  the  receiver  stood  in  the  place 
of  the  corporation  owning  the  railroad." 

The  broad  power  and  leave  conferred  upon 
the  receiver  by  the  order  of  the  Federal  court 
appointing  him  implies  a  consent  upon  the 
part  of  such  court  in  advance  that  he  may 
be  sued  for  acts  of  the  railroad  company 
prior  to  his  appointment.  This  leave  for  him 
to  be  sued  for  acts  of  the  company  prior 
to  his  appointment  is  plainly  to  be  inferred 
from  the  language  of  the  order  making 
the  appointment.  Therefore,  if  consent  was 
necessary  it  was  granted  in  advance.  The 
court  therefore  erred  in  striking  from  the 
complaint  against  the  receiver  the  damages 
that  accrued  to  appellee  prior  to  August  19, 
1915. 

The  judgment  in  favor  of  the  appellee 
against  the  railway  company  will  be  affirmed. 
And  the  judgment  in  favor  of  the  appellee 
against  the  receiver  will  be  amended  and 
judgment  rendered  here  in  her  favor  against 
the  receiver  for  the  damages  that  accrued  to 
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her  as  returned  by  the  verdict  of  the  jury  for 
the  years  1913  and  1914,  as  well  as  for 
the  year  1915.  With  thia  amendment  the 
[141]  judgment  in  favor  of  the  appellee 
against  the  receiver  will  be  in  all  respects  af- 
firmed. 

MoCuLLOCH,  C.J.  {on  reheaaring) . —  (2)  The 
conclusion  is  reached  by  the  majority  of  the 
judges  that  we  were  in  error  in  holding  that 
the  plaintiff  was  entitled  to  a  judgment 
against  the  receiver  of  a  railway  company 
for  recovery  of  damages  arising  from  a  tort 
committed  by  the  railway  company  before 
the  appointment  of  the  receiver.  Such  is  not 
the  law  according  to  the  great  weight  of  au- 
thority. There  are  some  cases  holding  to 
that  view,  but  the  weight  of  the  authority 
is  the  other  way.  See  note  to  Emory  v.  Faith, 
22  Ann.  Cas.  page  686.  "It  is  settled,  we 
think,'*  said  the  Maryland  court  in  the  case 
just  cited,  "by  all  the  well  considered  au- 
thorities, that  an  action  at  law  for  personal 
injuries  sustained  by  the  alleged  negligence 
of  a  corporation,  prior  to  the  appointment 
of  a  receiver,  cannot  be  maintained  against 
the  receiver  subsequently  appointed.  In  other 
words,  a  receiver  is  not  liable  for  a  tort  com- 
mitted by  a  corporation  prior  to  his  appoint- 
ment." That  is  the  rule  stated  by  Mr.  High 
in  his  work  on  Receivers,  section  397,  where 
the  rule  is  stated  as  follows: 

"But  since  a  receiver  of  a  railway  is  not 
liable  to  an  action  for  injuries  sustained  be- 
fore his  appointment  and  while  the  road  was 
operated  by  the  company,  leave  of  court -will 
not  be  granted  to  bring  such  action,  and  the 
person  aggrieved  will  be  left  to  pursue  his 
remedy  against  the  company." 

In  the  case  of  Decker  v.  Gardner,  decided 
by  the  New  York  Court  of  Appeals,  124  N. 
Y.  340,  26  N.  E.  814,  11  L.R.A.  480,  the  court 
said :  "He  did  not  represent  the  corporation, 
or  supersede  it  in  the  exercise  of  its  powers, 
except  in  relation  to  the  possession  and  man- 
agement of  the  property  committed  to  his 
charge.  Notwithstanding  his  appointment, 
the  corporation  was  clothed  with  its  fran- 
chises, and  still  existed.  It  could  still  exer- 
cise its  power,  so  it  did  not  interfere  with 
the  management  of  the  [142]  railroad.  It 
could  do  many  corporate  acts,  and  it  could 
do  all  things  necessary  to  preserve  its  legal 
existence.  It  could  sue  and  be  sued,  and  was 
liable  for  its  acts  and  upon  its  contracts 
and  covenants  the  same  as  if  the  receiver  had 
not  been  appointed."  To  the  same  effect  see 
Northern  Pac.  R.  Co.  v.  Heflin,  83  Fed.  93, 
48  U.  S.  App.  662,  27  C.  C.  A.  460.  This  court 
recognized  that  principle  in  Ratcliff  v.  Adler, 
71  Ark.  269,  72  S.  W.  896,  but  held  that  a 
receiver  could  be  sued  for  damages  for  the 
taking  of  land  for  right-of-way  where  it  was 
shown  that  he  continued  the  wrongful  pos- 


session of  lands  originally  appropriated  by 
the  railway  company  before  the  appointment 
of  the  receiver.  The  principle  was  also  recog- 
nized by  this  court  in  the  more  recent  case 
of  St.  Louis,  etc.  R.  Co.  v.  Coy,  113  Ark.  265, 
168  S.  W.  1106,  where  we  held  that  after  the 
appointment  of  a  receiver  an  action  could  be 
prosecuted  against  a  railway  company  on  a 
cause  of  action  which  arose  before  auch  ap- 
pointment. 

The  order  of  the  court  which  appointed 
the  receiver  is  not,  and  could  not,  be  broader 
than  the  law  itself,  and  does  not  attempt  to 
create  liability  on  the  part  of  the  receiver 
where  none  exists  under  the  law.  The  order 
merely  contains  consent  on 'the  part  of  the 
court  to  the  maintenance  of  a  suit  against  a 
receiver  in  cases  where  liability  of  the  re- 
ceiver is  asserted,  but  does  not  attempt  to 
create  liability  on  the  part  of  the  receiver, 
and  does  not  authorize  suit  against  him  in 
cases  where  the  corporation  itself  only  was 
liable.  There  is,  it  is  true,  an  authority  con- 
ferred upon  the  receiver  to  defend  suits 
brought  against  the  company,  but  this  was 
not  intended  to  authorize  a  suit  to  be  brought 
against  the  receiver  in  cases  where  no  lia- 
bility on  his  part  exists.  The  purpose  of  the 
order  was  to  permit  the  receiver  to  defend  for 
the  railroad  corporation  so  that  the  rights  of 
the  company  could  be  safeguarded.  But  that 
court  possessed  exclusive  jurisdiction  over 
the  distribution  of  the  assets  of  the  corpora- 
tion and  an  adjudication  of  another  court 
concerning  liability  of  the  corporation  itself 
would  not  be.  binding  on  the  court  in  which 
the  receivership  is  pending  as  to  the  right  of 
the  judgment  creditor  to  participate  in  the 
assets  in  the  hands  [143]  of  the  receiver, 
as  would  be  the  case  where  judgment  was  ob- 
tained against  the  receiver  in  a  suit  brought 
against  him  by  permission  of  the  court  on 
his  own  liability. 

The  receiver  has  not  intervened  in  this  case 
for  the  purpose  of  defending  the  suit  against 
the  railroad  company,  and  the  fact  that  he 
was  given  authority  to  do  so  by  the  court 
that  appointed  him  afforded  no  justification 
for  suing  him  for  a  tort  committed  by  the 
railroad  corporation  before  his  appointment. 
A  rehearing  is,  therefore,  granted  as  to  this 
branch  of  the  case,,  as  well  as  to  the  other 
branch  in  which  the  receiver  is  sued  for  the 
tort  committed  by  his  servants  and  employees. 

Wood,  J.  {diasenimg), — ^Mr.  Justice  Hart 
and  I  have  no  quarrel  with  the  authorities 
cited  by  the  majority  in  their  opinion  on  the 
rehearing.  These  authorities  are  sound  and 
applicable  to  the  usual  and  ordinary  orders 
made  by  courts  appointing  receivers  to  take 
charge  of  the  assets  of  insolvent  corporations, 
but  they  have  no  application  to  the  order  un- 
der which  the  present  receiver  wan  appointed 
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and  teting.  We  are  of  the  opinion  that  the 
peealiar  and  broad  language  of  this  order 
was  fiuffieient  to  authorize  the  receiver  to  be 
made  a  party  to  suite  to  establish  liability  of 
the  corporation  for  injuries  accruing  prior 
to  his  appointment  as  well  as  those  that 
accrued  after  his  appointment.  We  know  of 
no  statute  nor  any  rule  of  the  common  law 
that  prohibits  a  court,  when  it  takes  charge 
of  the  assets  of  an  insolvent  corporation,  to 
conserve  and  administer  same  for  the  benefit 
of  the  corporation  and  the  creditors  thereof 
and  all  concerned  therein,  to  make  an  order 
as  broad  as  the  one  here  under  review.  We 
can  see  that  such  an  order  would  serve  a  wise 
and  useful  purpose  in  preventing  confusion 
aod  enabling  the  court,  having  charge  of  the 
assets  and  the  administration  thereof,  to  dis- 
pose of  all  matters  in  which  the  property  of 
the  corporaticm  is  in  /iny  wise  affected.  The 
language  of  the  order  when  taken  as  a  whole 
pUinly  Bhow9  that  it  was  not  the  intention 
that  liability  should  be  fixed  against  the  re- 
ceiver  aa  such  for  acts  of  the  corporation 
causing  injury  prior  to  his  appointment. 

[144]  The  order  was  doubtless  intended  by 
the  court  to  provide  a  convenient,  simple  and 
easy  method  of  establishing  claims  and  set- 
tling all  controversies  in  which  the  assets 
of  the  corporation  in  the  hands  of  the  receiver 
might  be  in  any  manner  affected. 

We  are,  therefore,  still  of  the  opinion  that 
the  court  erred  in  striking  from  the  com- 
plaint all  items  of  damage  alleged  to  have  ac- 
emed  to  appellee  prior  to  the  appointment  of 
the  receiver. 

Hart^  J.,  concurs  in  the  dissent, 

NOTE. 

The  reported  case  holds  on  a  rehearing  Hiat 
the  receiver  of  a  corporation  is  not  liable  for 
torts  of  the  corporation  committed  before  his 
appointment.  The  earlier  cases  on  this  quel* 
tion  are  reviewed  in  the  note  to  Emory  T. 
Faith,  Ann.  Cas.  1912A  586. 
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verdict,  refusal  of  new  trial,  asked  on  the 
ground  of  insufficient  evidence,  will  not  be 
disturbed,  unless  it  appears  that  there  was 
abuse 'of  discretion  in  the  refusal. 

Ase  —  Suffioienoy  of  Proof. 

Positive  testimony  of  insured's  having  been 
bom  in  a  certain  year,  with  detail  by  witness 
of  facts  and  circumstances,  lending  support  to 
his  memory,  is  substantial  evidence  of  such 
fact,  preventing  disturbance  of  refusal  of  new 
trial,  asked  on  the  ground  of  insufficient  evi- 
dence of  such  fact. 


Appm^  and  Error  ^  Scope  of  Rorlew 

"*  Sufflloienoy  ^^  Erideiieo* 

Though   the  appellate  court  may  believe 
that  the  weight  of  evidence  is  against  the 


Statement  in  proof  of  death  of  age  of  in- 
sured is  not  conclusive  on,  but  may  be  con- 
troverted by,  the  beneficiary  in  an  action  on 
a  contract  of  mutual  benefit  insurance,  in  the 
absence  of  facts  creating  an  estoppel. 

Recital  in  Record  as  Proof  of  Age. 

The  record  of  a  marriage  license  issued  to 
insured,  stating  he  was  over  twenty-one,  is  ad- 
missible on  the  issue  of  his  age,  it  having  been 
the  recorder's  duty  under  a  statute  not  to 
issue  a  license  to  him  if  under  that  age,  ex- 
cept on  consent  of  another,  and  to  state  in  the 
license  whether  he  was  of  age,  and,  if  not, 
the  name  of  the  person  consenting. 

[See  note  at  end  of  this  case. J 

Idfe  Insurance  —  Declarations  of  In- 
sured —  Admlasibillty  against  Bene- 
floiary. 

Declarations  of  insured  are  admissible 
against  the  beneficiary  under  mutual  benefit 
insurance. 

Appeal  from  Superior  Court,  Whitman 
county:  MoCbosket,  Judge. 

Action  by  William  R.  Armstrong  et  al., 
plaintiffs,  against  Modern  Woodmen  of  Amer- 
ica, defendant.  Judgment  for  plaintiffs.  De- 
fendant appeals.  The  facta  are  stated  in  the 
opinion.    Revsrsed. 

DavU  d  HeU,  Chaa.  L,  Ohamherlm  and 
Trumafi  PUvntz  for  appellant. 

John  Pattiaon  and  J.  P.  Buraan  for  re- 
apondents. 

[368]  Main,  J. — ^The  purpose  of  this  action 
was  to  recover  upon  a  benefit  certificate,  is- 
sued by  the  defendant.  Modem  Woodmen  of 
America,  to  George  E.  Armstrong,  the  father 
of  the  plaintiffs.  The  defendant  interposed 
the  defense  that  George  £.  Armstrong,  in 
his  application  for  membership  in  the  order, 
misrepresented  his  age.  The  trial  of  the 
cause  resulted  in  a  verdict  for  the  plaintiffs. 
From  the  judgment  entered  upon  this  verdict^ 
the  defendant  appeals. 

The  facts  necessary  to  an  understanding 
of  the  material  questions  for  determination 
are  these: 

During  the  year  1903,  George  E.  Armstrong 
made  application  for  membership  and  in- 
surance in  the  Modem  Woodmen  of  America, 
a  fraternal  beneficiary  society.  In  his  ap- 
plication for  membership,  Armstrong  repre- 
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sented  that  he  was  born  on  the  10th  day  of 
July,  1862.  The  application  for  membership 
was  accepted  and  a  benefit  certificate  di^ly  is- 
sued, in  which  the  respondents  in  this  ac- 
tion were  named  as  beneficiaries.  George  E. 
Armstrong  died  on  the  11th  day  of  February, 
1913.  From  the  time  of  the  issuance  of 
the  benefit  certificate  to  the  date  of  the  death 
of  the  insured,  all  dues,  assessments,  and  de- 
mands of  the  society  had  been  paid.  After 
the  death  of  George  £.  Armstrong,  proof  of 
his  death  was  submitted  in  accordance  with 
the  requirements  of  the  appellant.  In  the 
application  for  membership,  it  was  declared 
that  all  answers  and  statements  therein  were 
true  and  were  to  be  a  condition  precedent  to 
any  binding  contract  issued  upon  the  faith 
of  such  answers  and  statements.  One  of 
these  statements  was  that  the  applicant  was 
bom  on  the  10th  day  of  July,  1862.  When 
the  proofs  of  death  were  submitted  to  ap- 
pellant, it  appeared  from  certain  statements 
therein  that  ^e  insured  was  bom  some  time 
prior  to  th^  year  1862.  For  [854]  this  rea- 
son, the  appellant  refused  to  pay  the  bene- 
ficiaries named  in  the  certificate  the  amount 
of  the  insurance  specified  therein.  After  this 
refusal,  the  present  action  was  instituted. 

The  first  question  is  whether  the  trial  judge 
erred  in  denying  the  motion  for  a  new  trial, 
because  there  was  not  sufficient  evidence  to 
sustain  the  verdict.  The  appellant  contends 
that  the  great  weight  of  evidence  was  to 
the  effect  that  George  E.  Armstrong  was  bom 
on  the  10th  day  of  July,  1858,  instead  of  on 
the  10th  day  of  July,  1862,  and  since  the 
great  weight  of  the  evidence  sustains  this 
contention,  there  is  no  substantial  confiict 
in  the  evidence,  and  a  motion  for  a  new  trial 
should  have  been  granted.  In  support  of 
this  contention,  the  case  of  Guley  v.  North- 
western Coal,  etc.  Co.  7  Wash.  491,  36  Pac. 
372,  is  cited.  It  is  true  that  in  that  case  is 
found  a  declaration  that  where  the  clear 
weight  of  the  evidence  is  with  either  side, 
there  is  no  substantial  conflict,  and  the  court 
should  take  the  decision  of  the  case  from  the 
jury,  but  that  decision  is  no  longer  author- 
ity. In  the  case  of  Money  v.  Seattle,  etc.  R. 
Co.  59  Wash.  120,  109  Pac.  307,  it  was  re- 
ferred to  in  this  language: 

''The  Guley  case  has  been  criticized  in  this 
court  in  respect  to  the  question  we  are  con- 
sidering until  it  is  no  longer  authority  on  the 
subject.  Where  there  is  a  substantial  con- 
flict in  the  evidence,  and  the  trial  court  has 
refused  a  new  trial  and  has  instructed  the 
jury  that  the  weight  of  the  evidence  does  not 
necessarily  depend  upon  the  relative  number 
of  witnesses  testifying  for  or  against  a  given 
issue,  and  that  they  are  the  sole  judges  of  the 
credibility  of  the  witnesses  and  the  weight  of 
the  testimony,  it  would  involve  a  legal  ab- 
surdity for  this  court  to  reverse  the  judg- 
ment entered  upon  the  verdict  on  the  ground 


of  the  insufficiency  of  the  evidence.  To  be- 
lieve one  witness  and  to  disbelieve  another 
or  others  is  one  of  the  admitted  functions  of 
the  jury,  and  in  this  respect  it  cannot  be 
censored  or  controlled  by  the  courts.  While 
it  is  true  that  verdicts  must  be  based  upon 
evidence,  it  is  likewise  true  that  the  trial 
judge  is  not  required  to  grant  a  new  trial  in 
every  case  where  his  opinion  upon  the  facts 
differ  from  the  opinion  of  the  jury  as  ex- 
pressed in  the  verdict." 

[356]  Whatever  the  rule  may  be  in  other 
jurisdictions,  it  is  well  settled  in  this  state 
that,  where  a  cause  is  tried  to  a  jury,  and  the 
trial  court  declines  to  grant  a  new  trial  in 
response  to  the  contention  that  the  verdict 
is  against  the  weight  of  the  evidence,  this 
court  will  not  disturb  the  holding  of  the 
trial  court,  even  though  it  may  believe  that 
the  weight  of  the  evidence  is  against  the 
verdict  of  the  jury,  unless  it  shall  appear 
that  the  trial  court  abused  its  discretion  in 
refusing  to  grant  the  new  trial,  liattson  v. 
Eureka  Cedar  Lumber,  etc.  Go.  70  Wash.  266,. 
140  Pac.  377;  Indepradent  Brewing  Go.  v. 
MeCrimmon,  85  Wash.  610,  148  Pac  787; 
Payzant  v.  Caudill,  89  Wash.  250,  154  Pac 
170. 

In  the  present  case,  there  was  substantial 
evidence  upon  which  the  verdict  of  the  jury 
could  rest.  At  least  one  witness,  a  man  sixty- 
one  years  of  age,  testified  positively  that 
George  E.  Armstrong  was  bom  in  the  state 
of  Missouri  during  the  year  1862.  He  de- 
tailed certain  facts  and  circumstances  which 
would  lend  support  to  his  memory.  To  say 
that,  in  the  light  of  this  testimony,  there  was 
no  substantial  evidence  to  support  the  ver- 
dict would  amount  to  usurpation  by  this 
court  of  the  functions  of  the  jury. 

It  is  also  claimed  that  a  recovery  should 
be  denied  the  respondents,  as  a  matter  of 
law,  because,  in  the  proofs  of  death  filed  with 
the  appellant,  the  age  of  the  insured  was 
stated  as  fifty-four  years  and  seven  months, 
which,  if  true,  would  make  the  date  of  his 
birth  earlier  than  1862.  But  where  the  ac- 
tion is  brought  upon  a  contract  of  mutual 
benefit  insurance,  as  in  this  case,  statements 
made  in  the  proofs  of  death  are  not  conclusive 
on  the  beneficiary,  in  the  trial  of  the  case^ 
in  the  absence  of  facts  creating  an  estoppel. 
The  beneficiary  has  the  right  to  controvert 
the  statements  made  in  the  proofs  of  death. 
3  Elliott,  Evidence,  §  2387;  29  Cyc.  150; 
Supreme  Tent  Knights  of  Maccabees  of  World 
V.  Stensland,  206  111.  124,  68  K  E.  1098, 
99  Am.  St.  Kep.  137;  Modern  Woodmen  of 
America  t.  Davis,  184  III.  236,  56  N.  E. 
300. 

[396]  In  the  case  last  cited,  it  was  stated 
that: 

''Proofs  of  death,  if  in  compliance  with  the- 
requirements  of  the  order,  form  a  legal  basia 
for  an  action  on  a  certificate  issued  fay  ther 
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•order,  eren  though  the  proof  contain  matter 
damaging  to  the  case  of  the  beneficiary.  13 
Am.  &  Eng.  En&  of  Law,  65.*  The  real  cause 
of  death  remained  a  question  of  fact,  in  the 
elucidation  whereof  the  beneficiary  was  not 
restricted  to  the  testimony  of  the  physician. 
Her  right  to  recover  could  not  be  conclusive- 
ly determined  from  the  aflSdavit  of  the  phy- 
sician filed  by  her,  because  the  rule  of  the 
order  required  it  to  be  filed.  Nor  was  she 
estopped  to  combat  the  truth  of  the  affidavit 
of  the  physician.    .    .    ." 

There  are  no  facts  in  this  case  which  would 
create  an  estoppel,  and  the  trial  court  did 
not  err  in  refusing  to  overturn  the  verdict 
of  the  jury  on  this  ground. 

The  next  question  is  whether  error  was 
committed  by  the  trial  court  in  the  refusal 
to  admit  in  evidence  a  certified  copy  of  the 
record  of  the  marriage  of  George  £.  Arm- 
strong and  Fannie  Cotton,  in  the  state  of 
Missouri,  on  the  0th  day  of  October,  1882. 
After  making  the  necessary  preliminary 
proofs,  the  copy  of  the  marriage  license,  is- 
sued by  the  recorder  of  Clark  county,  Mis- 
souri, and  the  return  thereof  by  the  minister 
performing  the  marriage  ceremony,  was  of- 
fered in  evidence,  and  upon  objection  being 
made,  the  trial  court  declined  to  admit  it. 
In  regard  to  the  admission  in  evidence  of 
official  registers  and  certified  copies  thereof, 
the  rule  appears  to  be  that  such  registers  are 
admissible  in  evidence  of  any  facts  required 
to  be  recorded  in  them,  or  which  occur  in 
the  presence  of  the  registering  officer.  1 
Oieenleaf,  Evidence,  §  493;  Evanston  v. 
Gunn,  99  U.  S.  660,  25  U.  S.  (L.  ed.)  306; 
Bardsley  v.  Sternberg,  18  Wash.  612,  52 
Pac.  251,  524;  Murray  v.  Supreme  Hive 
Ladies  of  Maccabees  of  World,  112  Tenn. 
«64,  80  S.  W.  827:  Priddy  v.  Boice,  201 
Mo.  309,  9  Ann.  Cas.  874,^99  S.  W.  1055, 
119  Am.  St.  Rep.  762,  9  L.R.A.(N.S.)   718. 

The  controversy  here  is  not  bo  much 
over  a  statement  of  the  rule  as  its  ap- 
plication. The  question  then  arises  wheth- 
er it  was  the  duty  of  the  recorder,  upon 
issuing  the  marriage  [357]  license,  to  de- 
termine and  record  the  fact  as  to  the  age 
of  the  applicant.  At  the  time  of  the  mar- 
riage license  in  question  was  issued,  the 
statutes  of  the  state  of  Missouri  con- 
tained a  section  which  provided  that: 

'^o  recorder  shall  issue  a  license  author- 
izing the  marriage  of  any  male  person  under 
the  age  of  twenty-one  years,  or  female  under 
eighteen,  except  with  the  oonnent  of  hia  or 
her  father,  or  if  he  is  dead  or  incapable,  or 
not  residing  with  his  family,  of  his  or  her 
mother  or  guardian,  as  the  case  may  be,  if 
he  or  she  have  one,  which  consent,  if  not 
given  at  the  time  in  person,  shall  be  evi- 
denced by  a  certificate,  in  writing,  sub- 
seribed  thereto  and  duly  attested.    Th»  re- 


corder shall  state  in  every  license  whether 
the  parties  applying  for  the  same,  one  or 
either  or  both  of  them,  are  of  age,  or  whether 
either  or  both  are  minors,  and  if  either 
party  is  a  minor,  the  name  of  the  father, 
mother  or  guardian  consenting  to  such  mar- 
riage. (Laws  1881,  p.  162-c)"  Revised 
Statutes  of  Missouri,  §  6850. 

By  this  statute,  the  recorder  had  no  right 
to  issue  a  license  to  a  male  person  under 
the  age  of  twenty-one  years,  except  with  the 
consent  provided  for  therein.  It  is  made  the 
duty  of  the  recorder  to  state  in  every  license 
whether  the  parties  applying  for  the  same, 
one  or  either  or  both  of  them,  are  of  age, 
and  if  either  party  be  not  of  age,  then  the 
name  of  the  person  consenting  to  such  mar- 
riage shall  be  stated.  In  the  marriage 
license  issued  to  George  E.  Armstrong  and 
Fannie  Cotton,  the  age  of  the  former  was 
stated  to  be  over  twenty-one  years.  If  this 
marriage  certificate  is  admissible  in  evi- 
dence on  the  question  of  age,  it  would  tend 
to  support  the  claim  that  George  £.  Arm- 
strong was  born  prior  to  the  year  1862.  The 
duty  being  placed  upon  the  recorder  by  the 
statute  of  the  state  of  Missouri  to  deter- 
mine, before  he  issued  a  marriage  license  to 
a  male  person,  that  such  person  was  over 
the  age  of  twenty-one  years,  a  marriage  li- 
cense issued,  reciting  the  age,  would  be  with- 
in the  rule  relative  to  the  admission  of  of- 
ficial registers,  and  would  be  admissible  in 
evidence  upon  the  question  of  age.  It  is 
not,  of  course,  conclusive,  but  it  is  admis- 
sible [858]  for  what  it  may  be  worth.  In 
Murray  v.  Supreme  Lodge,  etc.  74  Conn.  715, 
52  Atl.  722,  the  Supreme  Court  of  Errors  of 
Connecticut  had  this  question  before  it,  and, 
in  passing  on  the  same,  used  this  language: 

"It  thus  appears  that  the  age  of  Ellen  T. 
Murray,  at  the  time  of  her  marriage,  and 
at  the  time  of  the  birth  of  her  children,  was 
a  fact  which  the  law  made  it  the  duty  of 
the  registrar  to  ascertain,  and  to  make  and 
keep  a  record  of  the  fact  so  ascertained. 
The  record  thus  made  was  a  public  record, 
made  by  a  public  official,  of  a  fact  which 
the  law  required  him  to  find  and  record,  and 
the  record  was  open  to  public  inspection. 
The  record  thus  made  of  this  fact  the  defend- 
ant offered  in  evidence,  both  in  the  shape  of 
the  record  itself,  and  of  a  duly  certified  copy 
thereof,  and  the  court  excluded  it  on  the 
ground,  substantially,  that  it  was  hearsay 
evidence.  Now,  unquestionably  the  evidence 
offered  and  excluded  was  hearsay  evidence, 
for  it  was  a  statement  made  extrajudicially 
by  one  not  under  oath  and  not  subject  to 
cross-examination,  and  it  was  offered  in 
proof  of  one  of  the  facts  stated  in  it,  to 
wit,  the  age  of  Mrs.  Murray.  Statements  so 
made  are  generally  obnoxious  to  the  hearsay 
scribed  thereto  and  duly  attested.     The  re- 
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ceptions  as  well  established  as  the  rule  it- 
self; and  among  them  is  one  admitting  state- 
ments made  by  public  officials  in  a  public 
record  made  for  public  use  pursuant  to  law. 
The  books  of  the  registrar,  kept  according 
to  law,  constitute  a  public  official  register; 
and  the  statements  contained  therein,  when 
relevant,  are  admissible  in  evidence  as  a 
clear  exception  to  the  hearsay  rule.  The 
necessity  for  the  existence  of  such  an  excep- 
tion is  found  4n  the*  practically  unendurable 
inconvenience  of  summoning  public  officers 
from  their  posts  on  the  innumerable  occa- 
sions when  their  official  doings  or  records 
are  to  be  proved  in  litigation;'  and  the  gen- 
eral trustworthiness  of  such  evidence  is 
found  in  the  circumstances  under  which  the 
statements  are  made.  1  Greenleaf  on  Ev. 
(16  ed.)  §§  162m.  484-486.  Sturla  v.  Free- 
cia»  5  App.  Cas.  (Eng.)  623;  Evanston  ▼• 
Gunn,  99  U.  S.  660  [25  U.  S.  (L.  ed.)  306]; 
Gushing  ▼.  Nantasket  Beach  R.  Go.  .143 
Mass.  78;  Enfield  v.  Ellington,  67  Gonn.  459, 
462;  Hennessy  v.  Metropolitan  L.  Ins.  Go. 
74  Gonn.  699. 

'*The  evidence  offered  and  excluded  in  the 
case  at  bar  comes  clearly  within  this  excep- 
tion to  the  hearsay  rule,  and^  was  admissible 
[359]  in  proof  of  the  age  of  Mrs.  Murray 
at  the  time  of  her  marriage,  and  at  the  dates 
when  her  children  were  born.  1  Greenleaf 
on  Ey.  (16  ed.)  §  493.  It  was  not,  of  course, 
conclusive,  nor  was  it  offered  as  such;  but 
it  was  admissible  for  what  it  was  worth, 
and  the  court  erred  in  excluding  it." 

It  may  be  that  the  recorder,  reciting  the 
fact  of  age,  relied  upon  the  declaration  of 
the  applicant,  but  this  would  not  render  it 
admissible.  In  mutual  benefit  insurance,  the 
contract  is  between  the  society  and  the 
member,  and  the  beneficiary  has  only  an 
expectant  interest.  The  member  insured  has 
full  power  and  dominion  over  the  contract 
until  the  time  of  his  death.  The  beneficiary, 
prior  to  such  death,  has  no  vested  interest 
in  the  contract.  The  declarations  of  the 
insured  are  admissible  against  the  benefici- 
ary, just  as  they  would  be  against  his  legal 
representative.  Niblack,  Benefit  Societies 
and  Accident  Insurance,  §  325;  Thomas  v. 
Grand  Lodge,  etc.  12  Wash.  500,  41  Pac. 
882;  Hansen  y.  Supreme  Lodge  Knights  of 
Honor,  140  III.  301,  20  N.  E.  1121;  Supreme 
0)nclave  Knights  of  Damon  v.  O'Gonnell, 
107  Ga.  97,  32  S.  E.  946. 

The  failure  to  admit  in  evidence  the  mar- 
riage license  was  reversible  error.  From 
the  record  in  the  case,  we  are  unable  to  say 
that,  had  this  been  admitted,  it  would  not 
have  caused  a  different  verdict  to  be  re- 
turned. 

Some  of  the  authorities  cited  by  the  re- 
spondents in  support  of  the  ruling  of  the 
trial  court  should  be  noticed  and  the  dis- 


tinction pointed  out.  In  Gonnecticut  Mut. 
L.  Ins.  Co.  V.  Schwenk,  94  U.  S.  593,  24 
U.  S.  (L.  ed.) .  294,  there  was  offered  in 
evidence  the  minute  book  of  the  lodge  of 
Odd  Fellows,  for  the  purpose  of  showing  the 
age  of  a  member  recorded  therein.  It  was 
there  held  that  the  book  was  not  properly 
admissible  for  this  purpose,  apparently  for 
two  reasons.  First:  Entries  in  the  minute 
book  could  not  be  regarded  as  admissions 
of  the  person  named  therein  respecting  his 
age,  and  second;  it  does  not  appear  that 
any  duty  was  imposed  upon  the  keeper  of 
the  minute  book  to  ascertain  and  record  the 
ages  of  the  members. 

[36Q]  In  Hegler  v.  Faulkner,  163  U.  S. 
109,  14  S.  Gt.  779,  38  U.  S.  (L.  ed.)  653, 
a  report  of  the  names  of  Indians  and  half- 
breeds  entitled  to  participate  in  an  allot- 
ment of  land,  under  the  Federal  statutes, 
to  the  Indian  Bureau  under  instructions  to 
report  in  full  a  list  of  all  applicants,  show- 
ing names,  age,  sex,  etc.,  was  held  not  ad- 
missible in  evidence  in  an  action  between 
two  parties,  each  of  whom  claims  under  the 
same  person  and  the  same  allotment,  in 
order  to  show  the  age  of  that  person  at  the 
time  of  the  allotment.  But,  as  stated  in  the 
opinion  in  that  case: 

".  .  .  neither  the  treaty,  the  act  of  Con- 
gress, nor  the  instructions  of  the  depart- 
'  ment  contemplated  any  special,  inquiry  into 
the  ages  of  the  Indians." 

In  the  present  case,  the  Missouri  statute 
contemplated  a  special  inquiry  by  the  re- 
corder into  the  ages  of  the  applicants  for  a 
marriage  license. 

If  the  case  of  Mutual  Ben.  L.  Ins.  Go.  v. 
Tisdale,  91  U.  S.  238,  23  U.  S.  (L.  ed.)  314, 
is  not  distinguishable,  then  it  is  not  in  har- 
mony with  the  later  holding  of  the  same 
court  in  Evanston  v.  Gunn,  99  U.  S.  660,  25 
U.  S.  (L.  ed.)   306. 

There  are  other  grounds  urged  for  a  re- 
versal, but  these  need  not  be  discussed. 
They  are  not  only  without  substantial  merit, 
but  are  such  as  were  incidental  to  the  par- 
ticular trial  and  not  likely  to  occur  in  an- 
other trial  of  the  cause. 

The  judgment  will  be  reversed,  and  the 
cause  remanded  for  a  new  trial. 

Morris,  C,J.,  Parker  and  Holcomb,  JJ., 
concur. 


NOTE. 

Beeital  In  Fvblio  Becord  as  Proof  •£ 

Ago* 

This  note  in  discussing  the  question 
whether  a  recital  in  a  publio  record  with 
respect  to  the  age  of  a  person  is  admissible 
as  evidence  of  his  age,  deals  only  with  rec- 
ords which  touch  collaterally  the  matter  of 
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age  and  excludes  census  records,  vital  sta- 
tistics, and  the  like.  It  also  excludes  the 
effect  of  a  private  or  church  record  such  as 
a  parish  register,  a  baptismal  certificate 
or  the  like. 

In  the  reported  case  it  is  held  that  where 
the  officer  issuing  a  marriage  license  is  re- 
quired by  law  to  ascertain  and  state  among 
other  things  the  age  of  the  applicant,  the 
'  record  made  by  him  is  admissible  to  prove 
age.  A  similar  holding  was  made  in  Murray 
T.  Supreme  Lodge,  etc.  74  Conn.  715,  62 
Atl.  722,  quoted  at  length  in  the  reported 
case.  In  Swift  v.  Rennad,  119  111.  App.  173, 
a  ptiblic  school  record  kept  by  a  teacher  was 
held  to  be  admissible  as  evidence  of  the  age 
of  a  pupil.  In  Hunt  v.  Order  of  Chosen 
Friends,  64  Misc.  671,  31  N.  W.  676,  8  Am. 
St.  Rep.  866,  a  leaf  from  a  personal  record 
book  required  to  be  kept  by  a  British  soldier 
on  a  printed  form  designed  for  uniform  use 
in  the  army  was  held  to  be  admissible  to 
prove  age.  In  Markowitz  v.  Drydock,  etc. 
Co.  12  Misc.  412,  33  N.  Y.  S.  702,  it  was 
held  that  where  a  coroner  is  required  by  law, 
when  holding  an  inquest,  to  ascertain  aa 
nearly  as  may  be  the  name,  age,  occupation, 
etc.,  of  the  deceased,  his  report  is  admissible 
as  proof  of  age. 

But  in  Passmore  v.  Passmore,  60  Mich. 
463,  27  N.  W.  601,  it  was  said  that  there 
is  nothing  in  the  law  which  makes  a  state- 
ment in  a  marriage  certificate  evidence  of 
the  age  of  the  parties.  So  in  Kobbe  v.  Price, 
14  Hun  (N.  Y.)  56,  a  statement  of  age  in 
a  foreign  passport  was  held  to  be  based  on 
hearsay,  the  court  saying:  "For  the  pur- 
pose of  establishing  his  infancy  the  defend- 
ant offered  in  evidence  a  passport  alleged 
to  have  been  delivered  to  him  on  his  emigra- 
tion from  Germany,  and  which,  it  is  sup* 
posed,  contained  a  statement  of  his  age  at 
that  time.  This  paper  was  excluded  by  the 
court,  and  an  exception  taken.  The  exclu- 
sion was  proper,  for  the  passport  was  at 
best  mere  hearsay.  Although  an  official  doc« 
nment,  it  was  made  up  from  the  statements 
of  the  defendant  himself,  or  some  person  in 
his  behalf,  and  is  not  by  any  statute  made 
evidence  of  the  correctness  of  its  contents." 

The  doctrine  of  the  Federal  Supreme  Court 
seems  to  be  that  a  public  record  is  evidence 
of  the  facts  therein  recited  only  for  the  pur- 
pose for  which  the  record  is  required  to  be 
made  and  that  therefore  a  recital  of  age 
therein  is  not  evidence  in  a  collateral  pro- 
ceeding. See  the  dictum  in  Mutual  Ben.  L. 
Ins.  Co.  V.  Tisdale,  01  U.  S.  238,  23  U.  S. 
(Lu  ed.)  314.  The  case  of  Evanston  v.  Gunn, 
99  U.  S.  660,  26  U.  S.  (L.  ed.)  306,  which  is 
said  in  the  reported  case  to  overrule  that 
doctrine,  appears  to  be  distinguishable,  since 
it  dealt  with  official  weather  records  which 
are  made  not  for  a  specific  purpose  but  as 


a  public  memorial.  In  Hegler  ▼.  Faulkner, 
153  U.  S.  109, 14  S.  Ct.  779,  38  U.  S.  (L.  ed.) 
663,  in  holding  that  an  official  list  of  the 
names,  ages,  etc.,  of  Indians  entitled  to  par- 
ticipate in  a  distribution  of  lands  was  not 
evidence  in  a  collateral  proceeding  as  to  the 
age  of  a  person  therein  described,  the  court 
said:  ^'Conclusiveness  is  a  characteristic  of 
the  judgment  of  every  tribunal  acting  judi- 
cially, whilst  acting  within  the  sphere  of 
its  jurisdiction,  where  no  appellate  tribunal 
is  created.  But  such  conclusiveness  is  re- 
stricted to  those  questions  which  are  directly 
submitted  for  decision.  In  the  case  in  hand, 
doubtless  identity  of  the  half-breed  George 
Washington,  and  his  right  to  receive  the 
land  in  question  as  his  share  of  the  lands 
appropriated  by  the  treaty,  were  fiinally 
found.  But  neither  the  treaty,  the  act  of 
Congress,  or  the  instructions  of  the  depart- 
ment contemplated  any  special  inquiry  in- 
to the  ages  of  the  Indians.  It  is  true  that, 
in  the  letter  of  instructions,  the  agent  was 
directed  to  report  as  well  the  age  as  the 
sex  and  tribal  relations  of  the  claimants. 
But  this  was  merely  to  enable  the  agent 
when  he  came  to  allot  the  lands  to  identify 
the  persons  entitled  to  participate.  When 
the  allotment  was  completed,  and  was  fol- 
lowed, first,  by  a  certificate,  and,  finally,  by 
a  patent,  the  purposes  of  the  inquiry  were 
fulfilled,  and  the  list  used  to  aid  the  govern- 
ment functionaries  in  the  task  of  allotting 
the  lands  cannot  be  regarded  as  a  record 
to  be  resorted  to  afterwards,  in  disputes  be- 
tween other  parties,  to  prove  the  age  of  the 
Indians."  See  also  Perkins  v.  Baker,  41 
Okla.  288,  137  Pac.  661,  wherein  the  admis- 
sibility of  a  similar  list  was  discussed  but 
not  decided. 
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'Michigan  Supreme  Court — May  31,  1917. 
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Water*  and  Wateroonrses  —  Rigrht  to 
Die  Well  »  UlTeralom  of  Pevoolatins 
Water*. 

The  right  of  a  landowner  to  dig  wells  on 
his  own  land  and  take  therefrom  percolating 
water  is  qualified  by  the  rule  of  reasonable 
user,  that  he  may  not  divert  it  to  use  else- 
where to  the  injury  of  other  landowners  in 
their  right  of  reasonable  use  of  percolating 
waters  in  their  lands. 

[See  note  at  end  of  this  case.] 
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Same. 

The  ri^t  of  a  landowner  to  lue  percolating 
waters  is  none  the  less  qualified  by  tiie  rule  of 
reasonable  user,  because  it  is  a  city  and  la 
seeking  water  for  its  inhabitants. 

[See  note  at  end  of  this  case. J 

Same. 

Where  a  city  may  divert  percolating  waten 
from  its  land  for  its  inhabitants  without  vio- 
lating the  rule  of  reasonable  user,  and  in  so 
doing  is  not  harming  plaintiff,  it  will  not  be 
enjoined;  but  plaintiff  will  be  allowed  dam- 
ages for  prior  mjury,  with  right  to  apply  to 
the  court  in  case  of  future  injury. 

£See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Washtenaw 
•county:    KiNNV,  Judge. 

Action  by  Gustavo  A.  Schenk,  plaintiff, 
against  City  of  Ann  Arbor,  defendant.  From 
judgment  rendered,  both  parties  appeal.  The 
facts  are  stated  in  the  opinion.    Modified. 

Arthu/r  Brown  for  plaintiff. 
Frwnk  P.  Devincj  A.  F,  Freeman  and  Johm 
P.  Kirk  for  defendant. 

[76]  OsTBANDEB,  J. — ^The  demand  of  the  in- 
habitants of  the  city  of  Ann  Arbor  for  water 
for  domestic  and  other  purposes  exceeds 
3,000,000  gallons  daily.  The  municipality 
owns  and  operates  the  water  plant  supplying 
water  to  the  inhabitants.  Its  present  used 
sources  of  supply  are  wells,  some  springs,  and 
the  Huron  river,  which  flows  through  the  city. 
It  is  dissatisfied  with  the  quantity  and  the 
quality  of  water  thus  available  for  the  use 
of  the  city  and  its  citizens.  The  charter  of 
the  city  in  terms  grants  the  power  to  pur- 
chase, erect,  and  maintain  grounds  and  build- 
ings, within  or  not  exceeding  three  miles  out- 
side of  the  limits  of  the  city,  for  waterworks. 
Act  No.  331,  Local  Acts  of  1889,  as  amended 
by  Act  No.  658,  Local  Acts  of  1907.  South, 
and  some  three  miles  distant  from  the  city, 
is  a  considerable  tract  of  marsh  land,  under- 
lying which  is  a  large  bed  of  water-bearing 
gravel,  within  easy  reach  of  the  surface  of 
the  ground,  and  there  are  also  two  other  beds 
of  gravel  lower  down,  one  80  and  the  other 
140  feet  below  the  surface,  each  of  them  con- 
taining water.  Underlying  this  region,  the 
formations  are  so  distributed,  to  use  the  Ian- 
guage  of  a  witness: 

"That  there  is  a  slope  for  the  underground 
water  from  the  western  part  of  Washtenaw 
towards  Lake  Erie,  and  what  is  true  of  this 
region  is  true  all  the  way  from  Hillsdale 
county  northerly  to  the  headwaters  of  the 
Huron  river  up  in  Oakland  county,  so  that 
the  area  that  lies  between  the  western  part  of 
Washtenaw  county  and  the  Steere  farm  has 
a  slope  to  the  southeast,  a  general  slope  to 
the  southeast,  and  a  general  [77]  drainage 


to  the  southeast,  and  a  general  underground 
fiowage  to  the  southeast.  This  is  the  natural 
result  of  the  conditions  prior  to  the  deposi- 
tion of  the  glacial  deposits.  .  .  .  The 
gravel  deposits  are  very  homogeneous.  There 
is  a  great  deal  of  fine  marl,  with  clay  in  it. 
Traversing  this  are  beds  of  gravel  and  sand 
that  we  find  exposed,  and  these  are  found  at 
various  levels.  These  gravel  deposits  are  in 
the  neighborhood  of  200  feet  thick;  in  Lodi 
township  they  exceed  250  feet;  and  in  the 
vicinity  of  the  Steere  farm  they  exceed  1,350 
feet.  Because  of  the  great  thickness  of  the 
gravel  deposits  there  are  running  through 
these  deposits  at  various  levels  various  clian- 
nels,  so  that  in  sinking  wells  it  is  not  a  diffi- 
cult matter  in  this  region  to  obtain  a  con- 
siderable supply  of  water,  so  that  there  are 
hardly  any  farmers  in  this  neighborhood,  I 
gather,  who  were  unsuccessful  in  obtaining 
water ;  if  not  within  a  few  feet  of  the  surface, 
they  could  by  going  deeper.  .  .  The  con- 
tributing area  would  come  in  through  these 
western  townships  of  the  county — from  Dex- 
ter, Lima,  and  Freedom  townships,  and  part 
of  Sylvan  and  the  townships  to  the  west. 
They  would  contribute  to  his  underground 
water,  the  natural  flow  of  this  area  in  this 
way,  and  this  is  demonstrable  from  the  records 
of  the  wells  I  have  obtained  through  the  in- 
tervening area." 

As  early  as  the  year  1910  attention  was 
directed  to  this  possible  source  of  a  water 
supply  for  the  city,  and  in  the  year  1912  and 
thereafter  tests  were  made  to  determine  the 
quantity  of  water  procurable.  There  were  a 
number  of  small  wells  upon  the  marsh  from 
which  water  was  flowing.  Other  wells  were 
driven,  five  8-inch  wells,  and  later  another 
8-inch  and  a  12-inch  well,  being  put  down  by 
the  city,  to  an  average  depth  of  about  30  feet. 
As  many  as  715,000  gallons  of  water  flowed 
freely  from  the  flrst  flve  8-inch  wells,  and  from 
seven  wells  the  daily  flow  was  866,200  gal- 
lons, a  quantity  which  was  materially  in- 
creased by  the  use  of  a  pump.  In  the  year 
1915  the  city  constructed  upon  the  land  a 
well  16  feet  in  diameter,  from  which  it 
pumped  water  from  May  12th  until  July  5th, 
the  pumping  being  [78]  fairly  continuous, 
day  and  night,  although  for  various  reasons, 
pumping  was  for  short  periods  of  time  inter- 
rupted. The  result  was  from  3,700,000  to 
3,800,000  gallons  of  water  daily.  The  pump- 
ing lowered  the  water  in  the  well  from  a 
point  above  the  level  of  the  ground  to  within 
three  feet  of  the  bottom  of  the  well.  At  some 
time,  before  or  after  the  tests  were  begun, 
the  city  bought  and  owns  130  acres  of  the 
land,  including  that  upon  which  the  test  wells 
were  constructed.  Upon  this  land  it  desires 
to  erect  a  costly  pumping  station,  pump  the 
water  therefrom,  force  it  to  the  city,  and  dis- 
tribute it  to  the  inhabitants. 
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It  18 'the  theory  of  the  city,  which  its  testi- 
mony, and  especially  its  opinion  evidence, 
tends  to  support,  that  it  can  for  an  indefinite 
period  take  from  the  wells  upon  this  land  a 
quantity  of  water,  approximating  4,000,000 
gallons  daily,  without  lowering  the  head  of 
the  underground  water,  or  the  water  table, 
more  than  it  was  lowered  during  the  tests  it 
has  conducted.  It  is  its  theory,  also  sup- 
ported by  its  opinion  evidence,  that  the  water 
in  the  water-bearing  gravel  reached  by  its 
wells  does  not^  by  its  presence  in  the  earth, 
by  seepage  or  percolation,  affect  agriculture 
upon  or  over  or  near  to  the  particular  tract 
of  land;  that  it  is  from  rains,  and  not  from 
percolation  or  seepage  from  the  subterranean 
body  of  water,  that  agriculture  is  supplied 
with  required  moisture. 

The  plaintiff,  and,  it  appears,  other  land- 
owners, upon  the  marsh  and  on  higher  land, 
contend,  and  offer  testimony  to  support  the 
contention,  that  as  a  result  of  the  pumping 
operations  wells  in  the  vicinity  have  gone 
dry,  flowing  wells  upon  the  marsh  have  ceased 
to  flow  or  flow  a  diminished  quantity  of 
water,  and  that  the  agricultural  productive- 
ness and  value  of  land  for  a  half  mile  in 
every  direction  from  the  large  well  of  the 
city  will  be  unfavorably  affected  by  continued 
pumping  of  water  from  the  city's  property. 
The  testimony  [79]  for  the  plaintiff  tends  to 
prove  that,  when  the  dty  began  to  pump 
water  from  the  large  well,  the  water  in  plain- 
tiflTs  well,  200  rods  north  and  west  from  the 
city  well,  was  4  feet  deep,  and  lowered  at 
the  rate  of  about  a  foot  a  week  during  the 
first  two  weeks,  and  thereafter  an  inch  a  day 
for  a  week,  and  then  one-half  inch  a  day, 
until  there  was  no  water  left  in  the  well. 
When  the  pumping  ceased,  the  water  returned 
at  the  rate  of  one-half  inch  a  day,  and  at  the 
time  of  the  hearing  there  were  40  inches 
of  water  in  the  well.  While  the  pumping  was 
continued,  plaintiff  was  obliged  to  get  water 
from  a  neighbor  and  to  draw  water  in  a  tank 
from  the  county  ditch  for  his  stock.  Upon 
another  farm  of  234  acres,  east  and  across  the 
road  from  the  plaintiff's  farm,  were  two  wells, 
one  dug  at  the  house  and  one  at  the  bam, 
and  two  flowing  wells  in  the  fields  for  the 
use  of  stock.  The  well  at  the  house  had  been 
dug  more  than  50  years,  and  had  always 
furnished  suflicient  water  for  domestic  use. 
The  water  in  this  well  was  lowered  during 
the  pumping,  so  that  no  water  could  be 
pumped  from  it,  and  after  the  pumping  ceased 
the  water  in  the  well  did  not  return.  The 
well  at  the  bam  was  affected  in  a  similar 
^ay.  The  flowing  wells  upon  this  farm  were 
about  three-quarters  of  a  mile  north  and  west 
of  the  large  well  put  down  by  the  city.  From 
one  of  them  the  water  ceased  to  flow  at  all, 
and  from  the  other  only  a  small  quantity  ran 
Away,  and  at  the  time  of  the  hearing  the  flow 


of  water  had  returned,  in  one  well  not  jat  all 
and  in  the  other  only  in  reduced  quantity. 
Upon  another  farm  south  of  plaintiff's  land, 
and  west  of  the  land  owned  by  the  city,  was 
a  flowing  well,  a  mile  from  the  large  well 
owned  by  the  city.  It  was  a  3-inch  well,  and 
before  the  pumping  began  had  flowed  a 
stream  of  water  two-thirds  the  size  of  the 
pipe.  The  flow  was  almost  entirely  cut  off 
while  the  pumping  was  carried  on,  and  after 
it  ceased  about  one-half  of  the  original  flow 
returned. 

[80]  In  various  directions,  and  at  various 
distances  from  the  test  wells,  wells  and  prop- 
erty, it  is  claimed,  were  affected  by  the  pump* 
ing  operations,  and  a  number  of  the  owners 
of  property  began  actions  against  the  city, 
seeking  to  restrain  the  further  taking  of 
water  from  the  wells,  charging  various  re- 
sulting injury,  temporary  and  permanent,  to 
the  land,  occasioned  by  the  taking  of  this 
large  quantity  of  water  from  the  earth.  One 
of  these  cases  was  heard  in  the  court  below 
on  demurrer  to  the  bill  of  complaint,  and 
from  the  decree  which  was  entered  an  appeal 
was  taken.  Osborn  v.  Ann  Arbor,  189  Mich. 
96,  156  N.  W.  1102.  We  declined  to  deter- 
mine, upon  demurrer,  the  questions  which 
were  presented.  In  the  case  at  bar  the  plain- 
tiff dug  his  well  deeper,  and  secured  a  supply 
of  water.  The  learned  trial  judge  concluded 
that  an  injunction  ought  not  to  be  continued, 
and  that  plaintiff  should  be  satisfied  with  a 
decree  for  such  damages  as  had  resulted  from 
his  apparent  ascertainable  injury.  From  a 
decree  granting  such  relief,  both  parties  have 
appealed. 

If  the  court  might  accept  as  final  what  the 
parties  decline  to  so  accept  and  act  upon, 
the  opinions  of  gentlemen  having  special  ex- 
tra knowledge  of  the  subject  that  the  taking 
of  3,000,000  gallons  and  more  of  water  from 
the  city  wells  for  an  indefinite  period  will 
produce  no  other  or  greater  injury  to  other 
owners  of  land  than  was  produced  by  the- 
tests  which  were  made,  the  question  whether 
such  use  was  a  reasonable  use  would  be,  per- 
haps, presented  for  decision.  It  is  obvious, 
however,  that  no  judicial  guarantee  can  be 
given  that  experience  will  sustain  the  con> 
tentions  of  either  party  respecting  the  results 
of  continued  pumping  of  the  water.  Under 
the  circumstances,  the  important  question^ 
which  is  involved,  namely,  whether  the  court 
will  enjoin  the  city  from  further  contem- 
plated use  of  the  water,  can  be  answered  only 
by  considering  [81]  what  are  the  rights  of 
the  parties.  There  are  some  ascertainable 
controlling  facts,  and  upon  them  and  applies^ 
ble  rules  of  law  a  conclusion  must  be  based. 

The  controlling  ascertainable  facts  may  be 
briefly  state.  The  parties  do  not  occupy  the 
position  of  riparian  owners.  If  there  was  (I 
think  there  is  not)  occasion  to  aid  the  testi- 
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mony  by  presumption,  the  presumption  neces- 
sarily employed  would  be  that  the  waters  in 
the  particular  gravel  deposit  are  percolating 
waters,  and  not  subterranean  waters  flowing 
in  a  defined  channel,  or  contained  in  an  under- 
ground lake  or  pond.  Defendant  city  does 
not  propose  to  use  only  the  volume  of  water 
flowing  naturally  from  its  wells;  it  has  aug- 
mented, and  proposes  to  augment,  that  flow 
by  artificial  means,  by  pumps,  by  which 
means  it  will  draw  to  its  lands  waters  out  of 
the  surrounding  lands,  lowering  over  a  con- 
siderable area  the  head  of  wafer  naturally 
carried  in  the  gravel.  Existing  flowing  wells, 
the  waters  from  which  are  used  for  the  irriga- 
tion of  crops  suitable  to  be  grown  in  the 
marsh,  will  cease  to  flow,  and  agriculture  be 
thus,  to  some  extent,  directly  affected.  It 
proposes  to  use  none,  or  at  most  only  an  in- 
considerable, part  of  the  water  upon,  or  for 
the  benefit  of,  the  land  from  which  it  takes  it, 
or  for  its  own  benefit  as  landowners;  on  the 
contrary,  its  purpose  is  to  pipe  the  water 
away  from  the  land,  to  sell  some  of  it,  to  use 
«ome  of  it  for  municipal  purposes,  not  to  re- 
turn any  of  it  to  the  land.  It  cannot  be  now 
a^ertained  whether  in  time  agriculture — 
surface  conditions  of  land  in  the  vicinity  of 
the  well  or  wells — ^will  be  affected  injuriously 
by  the  continued  drawing  off  of  the  under- 
ground water. 

Under  such  circumstances,  the  right  of  the 
landowner,  to  the  injury  or  detriment  of  other 
landowners,  to  take  from  his  own  land  such 
percolating  waters  [82]  as  he  may  thus  be 
able  to  collect,  is  not  an  unqualified,  but  is  a 
qualified,  right.  The  letter  of  the  law,  as  it 
has  been  expounded  in  many  cases  in  England 
and  America,  afiirms  the  right  of  the  owner 
of  land  to  sink  wells  thereon,  and  use  the 
water  therefrom,  supplied  by  percolation,  in 
any  way  he  chooses  to  use  it,  to  allow  it  to 
flow  away,  even  though  he  thereby  diminishes 
the  water  in  his  neighbor's  wells  or  dries  them 
entirely,  and  even  though  in  so  doing  he  is 
actuated  by  malice.  Such  a  right  has  been 
held  a  property  right,  which  cannot  be  taken 
away  or  impaired  by  legislation,  unless  by 
the  exercise  of  the  right  of  eminent  domain  or 
the  police  power.  Huber  v.  Merkel,  117  Wis. 
355,  94  N.  W,  354,  62  L.R.A.  589,  98  Am.  St. 
Rep.  933.  See  Acton  v.  Blundell,  12  M.  &  W. 
(Eng.)  324;  Chasemore  v.  Richards,  7  H.  L. 
Oas.  (Eng.)  349;  Houston,  etc.  Cent.  R.  Co. 
V.  East,  98  Tex.  146,  81  S.  W.  279,  66  L.R.A. 
738,  107  Am.  St.  Rep.  620,  4  Ann.  Cas.  827; 
Prazier  v.  Brown,  12  Ohio  St.  294.  In  Pixley 
V.  Clark,  35  N.  Y.  520,  91  Am.  Dec.  72,  the 
common-law  doctrine  was  accepted  in  this 
language : 

"An  owner  of  the  soil  may  divert  percolat- 
ing water,  consume  or  cut  it  off,  with  im- 
punity. It  is  the  same  as  land,  and  cannot 
be  distinguished  in  law  from  land.  So  the 
owner  of  the  land  is  the  absolute  owner  of 


the  soil  and  of  percolating  water,  which  is  a 
part  of,  and  not  different  from,  tlie  soil.  No 
action  lies  against  the  owner  for  interfering 
Vith  or  destroying  percolating  or  circulating 
water  under  the  earth's  surface." 

While  this  is  the  rule  applied,  and  to  be 
applied,  in  respect  to  most  of  the  ordinary 
uses  of  land,  and  the  ordinary  operations 
carried  on  upon  and  in  land,  there  is  other 
doctrine,  apparently,  but  not  strictly,  a  modi- 
flcation  of  the  early  common-law  doctrine 
referred  to,  which  is  sometimes  called  the  doc- 
trine of  reasonable  user,  and  which  was  in- 
troduced by  equity  to  the  law.  The  distinc- 
tion between  the  rules  and  the  reasoning 
[83]  upon  which  each  is  based  is  stated,  very 
much  to  my  own  satisfaction,  by  Chancellor 
Pitney  in  Meeker  v.  East  Orange,  77  N.  J. 
L.  623,  74  Atl.  379,  26  L.ILA.(N.S.)  465,  134 
Am.  St.  Rep.  798,  in  an  opinion  approved  by 
each  of  the  members  of  the  court  of  errors, 
from  which  opinion  I  take  the  following: 

"The  English  rule  seems  to  be  rested  at 
bottom  upon  the  maxim,  'Gujua  eat  solum, 
ejus  est  usque  ad  ocelum  et  ad  inferos,* 
Thus,  in  Acton  v.  Blundell,  12  M.  &  W.  354, 
Chief  Justice  Tindal  said  that  the  case  fell 
within  'that  principle  which  gives  to  the  own- 
er of  the  soil  all  that  lies  beneath  his  sur- 
face; that  the  land  immediately  below  is  his 
property,  whether  it  is  solid  rock,  or  porous 
ground,  or  venous  earth,  or  part  soil,  part 
water;  that  the  person  who  owns  the  surface 
may  dig  therein,  and  apply  all  that  is  there 
found  to  his  own  purposes  at  his  free  will  and 
pleasure.'  Here  the  impracticability  of  ap- 
plying the  rule  of  absolute  ownership  to  the 
fluid,  water,  which  by  reason  of  its  nature  is 
incapable  of  being  subjected  to  such  owner- 
ship, is  apparently  overlooked.  If  the  owner 
of  Whiteacre  is  the  absolute  proprietor  of  all 
the  percolating  water  found  beneath  the  soil, 
the  owner  of  the  neighboring  Blackacre  must, 
by  the  same  rule,  have  the  like  proprietorship 
in  his  own  percolating  water.  How,  tlien,  can 
it  be  consistent  with  the  declared  principle 
to  allow  the  owner  of  Whiteacre  to  withdraw, 
by  pumping  or  otherwise,  not  only  all  the 
percolating  water  that  is  normally  subjacent 
to  his  own  soil,  but  also,  and  at  the  same 
time,  the  whole  or  a  part  of  that  which  is 
normally  subjacent  to  Blackacre?  Where  per- 
colating water  exists  in  a  state  of  nature 
generally  throughout  a  tract  of  land,  whose 
parcels  are  held  in  several  ownership  by  dif- 
ferent proprietors,  it  is,  in  the  nature  of 
things,  impossible  to  uccord  to  each  of  these 
proprietors  the  absolute  right  to  withdraw 
ad  libitum  all  percolating  water  which  may 
be  reached  by  a  well  or  pump  upon  any  one  of 
the  several  lots,  for  such  withdrawal  by  one 
owner  necessarily  interferes  to  some  extent 
with  the  enjoyment  of  the  like  privilege  and 
opportunity  by  the  other  Owners.  Again,  the 
denial  of  the   applicability  of  underground 
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waters  of  the  general  [84]  principleB  of  law 
that  obtain  with  respect  to  waters  upon  tiie 
surface  of  the  earth  is  in  part  placed  upon 
the  mere  difficulty  of  proving  the  facts  re- 
specting water  that  is  concealed  from  view. 
But  experience  has  demonstrated  in  a  multi- 
tude of  cases  that  this  difficulty  is  often  read- 
ily solved.  When  it  is  solved  in  a  given  case, 
by  the  production  of  satisfactory  proof,  this 
reason  for  the  rule  at  once  vanishes.  .  .  • 
Upon  the  whole  we  are  convinced,  not  only 
that  the  authority  of  the  English  cases  is 
greatly  weakened  by  the  trend  of  modern  de- 
cisions in  this  country,  but  that  the  reasoning 
upon  which  the  doctrine  of  'reasonable  user' 
rests  is  better  supported  upon  general  prin- 
ciples of  law  and  more  in  consonance  with 
natural  justice  and  equity.  We  therefore 
adopt  the  latter  doctrine.  This  does  not  pre- 
vent the  proper  user  by  any  landowner  of 
the  percolating  waters  subjacent  to  his  soil 
in  agriculture,  manufacturing,  irrigation,  or 
otherwise,  nor  does  it  prevent  any  reasonable 
development  of  his  land  by  mining  or  the 
like,  although  the  underground  water  of 
neighboring  proprietors  may  thus  be  inter- 
fered with  or  idiverted;  but  it  do6s  prevent 
the  withdrawal  of  underground  waters  for  dis- 
tribution or  sale  for  uses  not  connected  with 
any  beneficial  ownership  or  enjoyment  of  the 
land  whence  they  are  taken,  if  it  results  there- 
from that  the  owner  of  adjacent  or  neighbor- 
ing land  is  interfered  with  in  his  right  to 
the  reasonable  user  of  subsurface  water  upon 
his  land,  or  if  his  wells,  springs,  or  streams 
are  thereby  materially  diminished  in  flow, 
or  his  land  is  rendered  so  arid  as  to  be  less 
valuable  for  agriculture,  pasturage,  or  other 
legitimate  uses." 

The  earlier  cases  in  New  York  repeatedly 
approved  the  rule  laid  down  in  Acton  r. 
Blundell  and  Chasemore  v.  Richards,  but  in 
Smith  V.  Brooklyn,  32  App.  Div.  257,  62  N. 
Y.  S.  983,  affirmed  in  160  N.  Y.  367,  54  N.  E. 
787,  45  L.K.A.  664,  it  was  held  that,  whatever 
may  be  the  rule  with  respect  to  the  right  of 
a  hindowner  to  use  the  water  percolating 
through  the  earth,  and  thereby  to  affect  the 
sources  of  wells  or  springs  upon  his  neigh- 
bor's land,  he  may  not  divert  and  diminish  the 
natural  flow  of  a  surface  stream  by  [851  P^^ 
venting  its  usual  and  natural  supply,  thereby 
causing,  through  suction  or  other  methods,  a 
subsidence  of  its  waters.  In  that  case,  the 
action  was  brought  to  recover  damages  for 
the  draining  of  a  stream  and  pond  upon 
plaintiff's  premises.  For  many  years  the 
plaintiff  had,  by  means  of  a  dam,  made  a 
pond,  and  made  use  of  it  in  connection  with 
bis  farming  operations,  for  the  collection  and 
sale  of  ice,  and  for  boat-building  purposes. 
The  defendant,  at  a  distance  of  some  2,400 
feet  from  the  pond,  had  constructed  an  aque- 
duct for  the  purpose  of  conducting  water  for 
its  municipal  purposes,  which  it  did  by  wells 


and  pumps  upon  its  own  land*  The  com- 
plaint was  that  the  defendant  drained  the 
plaintiff's  water  course  and  pond,  and  evi- 
dence was  offered  tending  to  prove  that  the 
direct  cause  of  the  stream  running  dry  was 
the  draining  of  the  territory  by  defendant's 
construction  of  Its  system  of  conduits,  wells, 
and  pumps,  and  the  use  of  suction.  The  ver- 
dict of  the  jury  sustained  the  contention  of 
the  plaintiff,  and  a  judgment  upon  the  ver- 
dict was  sustained,  upon  the  ground  that  the 
water  of  a  natural  surface  stream  is  for  the 
benefit  of  all  the  riparian  owners,  and  that 
to  divert  or  to  diminish  its  flow  in  any  way  is 
an  interference  with  a  natural  right,  which 
gives  rise  to  an  action  for  the  injury  . 

In  Forbell  v.  New  York,  164  N.  Y.  522, 
58  N.  £.  644,  51  L.R.A.  695,  70  Am.  St.  Rep. 
666,  determined  in  November,  1900,  a  per- 
petual injunction  was  granted  restraining  the 
city  of  New  York  from  operating  its  engines, 
driven  wells,  and  pumping  stations,  known  as 
the  "Spring  Creek  pumping  station,"  in  the 
borough  of  Queens,  and  awarded  past  damages 
to  the  plaintiff  in  the  sum  of  $6,000.  The 
plaintiff  was  the  lessee  of  certain  farm  lands 
situated  near  Spring  Creek,  and  ,he  used  a 
portion  of  the  lands  for  the  purpose  of  grow- 
ing celery  and  water  cresses.  The  city  of 
Brooklyn  constructed  a  pumping  station  in 
[86  J  tiie  place  in  question  in  1885,  and  in 
1894  sunk  additional  wells  and  made  an  addi- 
tional pumping  station.  The  effect  of  pump- 
ing at  this  station  was  to  lower  the  under- 
ground water  table  on  this  land,  and  thus 
made  it  unfit  for  the  cultivation  of  celery 
and  water  cresses,  and  the  crops  failed  for 
several  years  prior  to  the  commencement  of 
the  action.  In  affirming  the  judgment,  the 
court  of  appeals  said : 

''It  may  be  conceded  that  the  letter  of  the 
law,  as  expounded  in  many  cases  in  this  State, 
denies  liability  [citing  numerous  cases].  The 
earlier  cases  followed  the  law  as  stated  in 
Acton  V.  Blundell,  12  M.  &  W.  (Eng.)  324, 
and  Greenleaf  v.  Francis,  18  Pick.  (Mass.) 
117.  So  far  as  the  extraction  or  diversion  of 
underground  water  upon  the  land  of  one  pro- 
prietor affects  no  surface  stream  or  pond  upon 
the  neighboring  land,  but  simply  the  under- 
ground water  therein,  the  rule  is  still  adhered 
to." 

But,  in  argument,  after  stating  the  reason 
for  the  English  rule,  the  court  used  the  fol- 
lowing language: 

"In  the  cases  in  which  the  lawfulness  of 
interference  with  percolating  waters  has  been 
upheld,  either  the  reasonableness  of  the  acts 
resulting  in  the  interference,  or  the  unrea- 
sonableness of  imposing  an  imnecessary  re- 
striction upon  the  owner's  dominion  of  his 
own  land,  has  been  recognized." 

In  Hathorn  v.  Natural  Carbonic  Gas  Co. 
194  N.  Y.  326,  87  N.  E.  504,  23  L.R.A.(N.S.) 
436,  128  Am.  St.  Rep.  555,  16  Ann.  Cas.  989, 
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the  object  of  the  suit  was  to  restrain  the  ap« 
pellant,  the  gas  company,  from  using  pumps 
and  other  apparatus  for  the  purpose  of 
accelerating  and  increasing  the  flow  of  sub- 
terranean percolating  water  and  gas  through 
deep  wells  which  it  had  sunk  upon  its  prem- 
ises in  the  town  of  Saratoga  Springs;  the 
plaintiffs  contending  that  in  their  complaint 
they  set  forth  a  cause  of  action  both  at  com- 
mon law  and  under  the  provisions  of  the 
statute  of  New  [87]  York  for  the  protection 
of  the  natural  mineral  springs  of  the  State 
and  to  prevent  waste  and  impairment  of  its 
natural  mineral  waters.  It  was  heard  and 
determined  upon  demurrer  to  the  complaint. 
From  the  prevailing  opinion  delivered  by  His- 
cocky  J.,  I  take  the  following: 

"I  shall  endeavor  flrst  to  apply  to  the 
pleading  thus  attacked  the  test  of  common- 
law  principles,  and  the  question  whether 
measured  by  them  it  does  set  forth  a  cause 
of  action  may  be  stated  in  a  more  concrete 
form  applicable  to  the  specific  facts  involved 
in  this  action.  Thus  stated,  it  will  be  whether 
a  landowner  has  the  right  by  the  use  of 
pumps  and  other  apparatus  greatly  to  ac- 
celerate and  increase  the  natural  flow  of 
subterranean  percolating  mineral  waters  and 
gas  through  deep  wells  bored  into  a  widely 
extended  common  supply  of  such  substances, 
not  for  any  purpose  connected  with  the  en- 
joyment of  his  lands,  but  for  the  purpose  of 
procuring  from  the  waters  a  supply  of  gas  to 
be  marketed  throughout  the  country,  and  with 
the  result  of  wasting  great  quantities  of  min- 
eral waters,  and  of  destroying  or  impairing 
the  natural  flow  of  such  waters  and  gas  in 
and  through  the  springs  of  other  I'mdowners 
throughout  a  large  area,  and  of  destroying 
or  impairing  the  valuable  character  of  such 
waters  for  the  purposes  for  which  they  have 
been  habitually  used. 

"The  earlier  decisions  in  this  and  other 
States  laid  down  the  general  rule  that  a  land- 
owner might  not  be  enjoined  from  doing  an 
act  on  his  own  premises  which  resulted  in 
diverting  or  even  wholly  destroying  the  flow 
of  percolating  waters  from  or  upon  his  neigh- 
bor's lands.  Ellis  v.  Duncan,  21  Barb.  (N. 
Y.)  230;  Pixley  v.  Clark,  36  N.  Y.  520,  91 
Am.  Dec.  72;  Delhi  v.  Youmans,  45  N.  Y. 
362,  6  Am.  Rep.  100;  Bloodgood  v.  Ayres,  108 
N.  Y.  400,  15  N.  E.  433,  2  Am.  St.  Rep.  443; 
Haldeman  v.  Bruckhart,  45  Pa.  St.  514,  84 
Am.  Dec.  611;  Greenleaf  v,  Francis,  18  Pick. 
(Mass.)  117;  Frazier  v.  Brown,  12  Ohio  St. 
294. 

"In  thus  holding  they  but  followed  the  rule 
laid  down  in  the  leading  case  of  Acton  v. 
Blundell,  12  M.  &  W.  (Eng.)  324,  354,  where- 
in was  approved  the  principle  [88]  'which 
gives  to  the  owner  of  the  soil  all  that  lies 
beneath  his  surface;  .  .  .  that  the  person 
who  owns  the  surface  may  dig  therein,  and 


apply  all  that  is  there  found  to  his  own  pur* 
poses  at  his  free  will  and  pleasure;  and  thaX 
if,  in  the  exercise  of  such  right,  he  intercept*, 
or  drains  off  the  water  collected  from  under* 
ground  springs  in  his  neighbor's  well,  thi» 
inconvenience  to  his  neighbor  falls  within  the 
description  of  damnum  absque  injuria,  which 
cannot  become  the  ground  of  an  action.' 

"It  will  hardly  be  profltable  to  consider  all 
of  the  different  reasons  which  led  the  courts 
to  adopt  these  principles,  but  it  is  important 
to  bear  in  mind  that  they  were  invariably 
applying  them  to  cases  in  each  of  which  the 
party  complained  of  had  interfered  with  the 
enjoyment  by  another  of  percolating  waters 
by  some  act  which  was  directly  and  naturally 
connected  with  the  improvement  or  enjoyment 
of  hia  own  land.  Thus,  in  the  Acton  Case^ 
the  act  which  resulted  in  the  interference 
complained  of  consisted  in  mining  operationa 
on  a  man's  own  land.  In  the  ease  of  Ellis  v. 
Duncan,  the  person  intercepting  the  flow  of 
percolating  waters  on  his  neighbor's  land  had 
done  so  by  digging  a  trench  or  ditch  and 
opening  a  quarry  on  his  premises.  No  ques- 
tion was  presented  in  these  cases  of  a  land- 
owner depleting  or  exhausting  a  common  sup- 
ply of  underground  waters  by  artificial 
methods  for  purposes  not  in  any  way  oonnect- 
ed  with  the  enjoyment  or  use  of  his  own 
lands. 

"But  with  the  increased  demand  upon  nat- 
ural resources,  such  as  water,  this  ques- 
tion did  begin  to  arise.  It  seems  to  have  been 
first  suggested  in  England  in  the  case  of 
Chaaemore  v.  Richards,  7  H.  L.  Gas.  (Eng.) 
349.  There  the  question  arose  whether  the 
flow  of  percolating  waters  on  another's  land 
might  be  diverted  or  destroyed  by  pumping 
for  purposes  of  supplying  a  municipality 
with  water,  and  while  it  was  finally  held 
that  this  might  be  done,  it  was  only  after 
the  right  had  been  seriously  questioned. 

"In  this  State  it  was  first  discussed, 
though  not  actually  involved,  in  Smith  v. 
Brooklyn,  18  App.  Div.  340,  46  N.  Y.  S.  141, 
and  it  was  there  stated  by  Judge  Hatch  tiiat 
the  right  in  this  State  had  never  'been  upheld 
in  the  owner  of  land  to  destroy  [89]  a 
stream,  or  well  upon  his  neighbor's  land,  by 
cutting  off  the  source  of  its  supply,  except 
it  was  done  in  the  exercise  of  a  legal  ri^^t 
to  improve  the  land,  or  make  some  use  of 
the  same  in  connection  with  the  enjoyment 
of  the  land  itself,  for  purposes  of  domestic 
use,  agriculture,  or  mining,  or  by  structures 
for  business  carried  on  upon  the  premises.' 

"Finally,  in  the  case  of  Forbell  v.  New 
York,  164  N.  Y.  622,  526,  68  N.  E.  644,  51 
L.R.A.  695,  79  Am.  St.  Rep.  066,  the  question 
reached  this  court,  and  the  necessity  was 
recognized,  not  for  an  alteration  of  the  rules 
which  had  been  applied  by  earlier  cases  to 
the  facts  then  presented,  but,  rather  for  au 
enlargement  and  extension  of  such  rules,  so 
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that  they  would  be  applicable  to  new  con- 
ditiona.  That  case  for  the  first  time  in  this 
State  at  least  laid  down  the  rule  of  the 
reasonable  use  of  percolating  waters  which  I 
think  is  applicable  to  and  controlling  of  the 
facts  in  this  case.  There  the  city  of  New 
York  tapped  waters,  percolating  under  some 
lands  purchased  by  it,  and  which  were  part 
of  a  connected  system  or  supply  extending 
over  a  large  area,  and  then  by  powerful  ap- 
paratus so  forced  the  flow  of  this  water  as  to 
exhaust  the  supply  which  had  formerly  sup- 
plied plaintiff's  land,  and  this  was  done  for 
the  purpose  of  furnishing  a  supply  of  water 
for  the  defendant.  The  court,  reviewing 
many  earlier  cases  passing  upon  the  right  of 
a  landowner  to  enjoy  the  subsurface  waters 
under  his  premises  said: 

'''In  the  cases  in  which  the  lawfulness  of 
interference  with  percolating  waters  has  been 
upheld,  either  the  reasonableness  of  the  acta 
resniting  in  the  interference,  or  the  unreason- 
ableness of  imposing  an  unnecessary  restric- 
tion upon  the  owner's  dominion  of  his  own 
land,  has  been  recognized. 

"In  the  absence  of  contract  or  enactment, 
whatever  it  is  reasonable  for  the  owner  to  do 
with  his  subsurface  water,  regard  being  had 
to  the  definite  rights  of  others,  he  may  do. 
He  may  make  the  most  of  it  that  he  reason- 
ably can.  It  is  not  unreasonable,  so  far  as  it 
is  now  apparent  to  us,  that  he  should  dig 
wells  and  take  therefrom  all  the  water  that 
he  needs  in  order  to  the  fullest  enjoyment 
and  usefulness  of  this  land  as  land,  either 
for  purposes  of  pleasure,  abode,  productiver 
ness  of  soil,  trade,  manufacture,  or  for  what- 
ever else  the  land  as  land  may  serve.  He 
may  consume  it,  but  must  not  discharge  it 
to  the  injury  of  [90]  others.  But  to  fit  it  up 
with  wells  and  pumps  of  such  pervasive  and 
potential  reach  that  from  their  base  the 
defendant  can  tap  the  water  stored  in  the 
plaintiff's  land,  and  in  all  the  region  there- 
about, and  lead  it  to  his  own  land,  and  by 
merchandising  it  prevent  its  return,  is,  how- 
ever reasonable  it  may  appear  to  the  defend- 
ant and  its  customers,  unreasonable  as  to  the 
plaintiff  and  the  others  whose  lands  are  thus 
chindestinely  sapped,  and  their  value  im- 
paired.' 

'The  principles  adopted  in  the'  Forbell 
Case  have  been  fairly  upheld  in  the  courts  of 
other  States.  Gagnon  v.  French  Lick  Springs 
Hotel  Co.  163  Ind.  687.  72  N.  E.  849,  68 
URwA.  175;  Richmond  Natural  Gas  Co.  ▼. 
Enterprise  Natural  Gas  Co.  31  Ind.  App.  222, 
66  N.  E.  782;  Willis  v.  Perry,  92  la.  297,  60 
N.  W.  727,  26  L.R.A.  124;  Katz  v.  Walkin- 
8haw,  141  Cal.  116,  70  Pac.  663,  74  Pac  766, 
64  L.RJk.  236,  99  Am.  St.  Rep.  35. 

'The  situation  described  by  the  complaint 
in  this  action  is  relatively  of  the  same  gen- 
eral character  as  that  with  which  the  court 
dealt  in  the  case  cited. 

Ann.  Cas.  191 8B. — 18. 


"One  proprietor  by  artificial  and  unusual 
methods  has  so  increased  the  flow  of  percolat- 
ing waters  and  gas  upon  its  lands  that  it  is 
obtaining  a  greatly  increased  proportion  of  a 
common  supply  at  the  expense  of  its  neigh- 
bors, and  it  is  doing  this  in  order  to  supply 
a  public  market  for  a  portion  of  these  prod- 
ucts while  the  others  are  wasted.  The  only 
important  feature  distinguishing  the  cases 
is  the  element  of  waste  present  in  this  one 
and  absent  in  the  earlier  one. 

"If  these  facts,  resting  now  merely  on  the 
allegations  of  a  pleading,  shall  be  established 
by  evidence,  the  trial  court  will  in  my  opin- 
ion be  fully  authorized  to  draw  the  conclu- 
sion that  they  disclose  a  case  of  unreasonable 
and  improper  conduct  by  the  appellant  in  the 
premises,  and  make  out  in  favor  of  respond- 
ents a  sufficient  cause  for  appeal  to  and 
relief  by  a  court  of  equity." 

See  also  People  v.  New  York  Carbonic 
Acid  Gas  Co.  196  N.  Y.  421,  90  N.  E.  441. 

In  Katz  V.  Walkinshaw,  141  Cal.  116,  70 
Pac.  663,  74  Pac.  766,  64  L.R.A.  236,  99  Am. 
St.  Rep.  35,  the  maxim,  "8io  utere  tuo  ut 
alienum  non  kedas,"  is  held  [91]  applicable 
as  between  adjoining  users  of  percolating 
waters  whenever  justice  requires  its  applica- 
tion; a  headnote  which  fairly  states  the 
conclusion  arrived  at  by  the  court  being: 

"Each  owner  of  soil  lying  in  a  belt  which 
becomes  saturated  with  percolating  water  is 
entitled  to  a  reasonable  use  thereof  on  his 
own  land,  notwithstanding  such  reasonable 
use  may  interfere  with  water  percolation  in 
his  neighbors'  soil;  but  he  has  no  right  to 
injure  his  neighbors  by  an  unreasonable 
diversion  of  the  water  percolating  in  the  belt 
for  the  purpose  of  sale  or  carriage  to  distant 
lands." 

One  reason  given  by  the  court,  it  is  true, 
for  the  ruling,  is  that  the  common-law  rule 
that  percolating  water  belongs  unqualifiedly 
to  the  owner  of  the  soil,  and  that  he  has  the 
absolute  right  to  extract  and  sell  it,  is  not 
applicable  to  the  conditions  existing  in  a 
State  where  artificial  irrigation  is  essential 
to  agriculture,  and  artesian  wells  in  percolat- 
ing belts  are  necessarily  used  for  that  pur- 
pose. Upon  the  general  subject,  see  30  Am. 
&  Eng.  Enc.  of  Law  (2d  ed.)  p.  308  et  seq. 
See  also  Hart  v.  Jamaica  Pond  Aqueduct 
Corp.  133  Mass.  488;  Bassett  v.  Salisbury 
Mfg.  Co.  43  N.  H.  569,  82  Am.  Dec.  179; 
Swett  r.  Cutts,  50  N.  H.  439,  9  Am.  Rep. 
276. 

I  have  said  that,  in  view  of  the  circum- 
stances, the  right  of  defendant  to  make  use  of 
the  water  is  a  qualified  right.  It  is  qualified 
by  this  rule  of  reasonable  user,  a  rule  quite 
in  harmony  with  the  provisions  of  Act  No. 
190,  Pub.  Acts  1889,  and  Act  No.  107,  Pub. 
Acts  1905.  There  is  no  apparent  .reason  for 
saying  that,  because  defendant  is  a  municipal 
corporation,    seeking   water    for   the   inhab- 
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itants  of  the  city,  it  may  therefore  do  what 
a  private  owner  of  the  land  may  not  do. 
The  city  is  a  private  owner  of  this  land,  and 
the  furnishing  of  water  to  its  inhabitants  is 
its  private  business.  It  is  imperative  that 
the  people  of  the  city  [92]  have  water;  it  is 
not  imperative  that  they  secure  it  at  the 
expense  of  those  owning  lands  adjoining 
lands  owned  by  the  city. 

It  does  not  follow  that  the  city  may  not 
reasonably  make  use,  for  the  purpose  in- 
tended, of  a  large  volume  of  water  from  this 
land.  I  have  stated  the  rule  by  which  the 
rights  of  the  city  and  other  landowners  must 
be  determined'.  Manifestly  the  city  must 
take  the  chances  of  experience.  The  decree 
will  not  be  reversed,  and  an  injunction  grant- 
ed to  plaintiff,  although  it  should  be  so 
modified  as  to  permit  plaintiff  hereafter  to 
apply  to  the  court,  upon  the  footing  of  the 
decree  and  upon  new  matter,  for  equitable 
relief.  The  court  cannot  know  what  action 
the  defendant  city  will  take  in  the  premises. 
It  is  not  now  harming  the  plaintiff,  and  the 
decree  secures  to  him  compensation  for  such 
actual  injury  as  he  is  shown  to  have  suffered. 

The  decree,  modified  as  indicated,  will  be 
affirmed,  and  no  costs  of  this  appeal  will  be 
awarded  to  either  party. 

Stone,  Bird,  and  Moore,  JJ.,  concurred 
with  Ostrander,  J. 

Bbooke,  J.  {diesenting) , — ^I  am  unable  to 
agree  with  the  conclusion  reached  by  my 
Brother  Ostrander  in  this  case.  The  final 
paragraph  of  his  opinion  leaves  the  door 
open  to  the  defendant,  the  city  of  Ann  Arbor, 
to  proceed  with  the  erection  upon  its  prop- 
erty of  an  expensive  pumping  plant,  use  of 
which  may  thereafter  at  any  time  be  enjoined 
by  the  court  upon  a  showing  that  continuing 
damage  results  to  plaintiff  through  such  use. 
I  think  that  the  defendant  should  either  be 
permanently  enjoined  from  proceeding  with 
the  contemplated  enterprise,  at  this  time  and 
upon  the  testimony  in  this  record,  or  that 
injunctive  relief  should  be  denied,  and  the 
decree  of  the  court  below  affirmed,  by  the 
terms  of  which  plaintiff  was  awarded  dam- 
ages for  [93]  such  injury  as  has  already 
occurred  and  his  right  to  recover  for  future 
damages  preserved. 

Inasmuch  as  the  right  of  the  public  to  an 
adequate  supply  of  pure  drinking  water  is 
paramount  to  private  property  rights,  I  am 
of  opinion  that  the  law  in  this  State  should 
be  clearly  enunciated  as  follows:  That  any 
municipality,  requiring  water  for  domestic 
or  municipal  purposes,  may,  under  the  au- 
thority granted  by  the  legislature,  procure 
such  water  from  lands  acquired  by  it  for 
that  purpose  and  that  the  resulting  damage, 
if  any,  to  adjacent  landowners,  must  be  borne 
by  such  mtmicipality;   such  damages  to  be 


ascertained  in  gross  and  in  a  single  action 
at  law  by  the  injured  landowner.  These 
views  are  not  out  of  harmony  with  those 
expressed  by  the  writer  in  the  case  of  Lor- 
anger  y.  Flint,  185  Mich.  464,  152  N.  W.  251, 
where  the  municipality  was  taking  its  water 
from  a  navigable  stream  upon  which  it  was 
a  riparian  owner. 

The  decree  of  the  court  below  should  be 
amended  to  provide  for  the  bringing  of  a 
single  action  at  law  against  defendant  by 
plaintiff  for  the  recovery  of  his  damages  in 
gross. 

Kuhn,  C.  J.,  and  Steere,  J.,  concurred  with 
Brooke,  J.    Person,  J.,  did  not  sit. 


NOTE. 

It  is  held  in  the  reported  case  that  the 
right  of  a  landowner  to  sink  wells  on  his 
land,  whereby  the  flow  of  subterranean  water 
to  wells  on  adjoining  lands  is  lessened  or 
destroyed,  is  not  absolute  but  qualified,  and 
that  the  owner  of  a  well  is  entitled  to  such  a 
use  of  the  water  only  as  is  reasonable  under 
all  the  circumstances.  It  is  further  held 
that  a  municipality  sinking  wells  for  the 
purpose  of  obtaining  a  public  water  supply 
has  no  greater  rights  than  an  individual. 
The  earlier  cases  are  reviewed  In  the  notes 
to  Houston,  etc.  Cent.  R.  Co.  v.  East,  4  Ann. 
Cas.  827;  Erickson  v.  Crookston  Water 
works,  etc.  Light  Co.  10  Ann.  Cas.  843; 
Bower  v.  Moorman,  Ann.  Cas.  1917C  99;  and 
KaU  V.  Walkinshaw,  99  Am.  St.  Rep.  35. 
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Eqnity  —  Hearing  on  Bill  and  Answer 
—  Answer  Taken  as  Tme. 

Where  complainant,  within  the  time  al- 
lowed by  law  for  taking  testimony,  sets  down 
the  cause  for  hearing  on  bill  and  answer,  the 
answer  is,  under  Code  1906,  §  603,  to  be  taken 
as  true. 

Taxation  —  Exemptions  —  Burden   of 
Proof. 

One  claiming  to  fall  within  a  statute  ex- 
empting property  from  taxation  has  the  bur- 
den of  proof. 


HEW  STAICDARD  CLUB  y.  McRAVEN. 

Ill  MUb.  90. 
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Constraetloa  of  Ezemption  Statute. 

Statutes  exempting  property  from  taxation 
are  to  be  strictly  construed  against  the  ex- 
emption. 

Social  Club  as  Exempt* 

Code  1906,  §  4251,  par.  d,  exempts  from 
taxation  all  property,  real  or  personal,  be- 
longing to  religious  or  charitable  societies 
and  used  exclusively  for  the  purposes  of  such 
societies  and  not  for  profit.  A  social  club, 
the  main  purpose  of  which  was  to  furnish 
diversion  for  the  members,  their  families  and 
friends,  and  which  maintained  a  clubhouse 
for  that  purpose,  but  incidentally  dispensed 
charity  to  the  members  and  outsiders,  claimed 
that  its  property  was  exempt.  It  is  lt<eld  that 
sach  dub  did  not  fall  within  such  section  and 
its  property  was  subject  to  taxation. 

[See  note  at  end  of  this  case.] 


Under  Code  1906,  §  4252,  exempting  from 
taxation  the  property  and  revenues  of  any 
religious,  charitable,  or  benevolent  society  on 
the  lodge  system,  where  no  dividends  are  de- 
clared, a  social  club  which  collects  dues  and 
devotes  part  of  them  to  charitable  purposes, 
but  is  not  run  on  the  lodge  plan,  cannot  es- 
cape taxation. 

[See  note  at  end  of  this  case.] 

Appeal  from  Chancery  Court,  Lauderdale 
eoimty:  Tann,  Chancellor. 

Action  by  New  Standard  Club,  plaintiff, 
against  £.  B.  McRaven,  City  Tax  Collector, 
defendant.  Judgment  for  defendant.  Phiin- 
tiff  appeals.    Affte^ciz). 

[93]  This  is  an  appeal  from  chancery  court 
of  Lauderdale  county.  The  city  of  Meridian 
assessed  the  property  of  the  New  Standard 
Club,  consisting  of  its  clubhouse  and  grounds, 
in  the  city  of  Meridian,  for  taxes  for  the 
fiscal  year  of  1914.  There  was  no  appeal  from 
the  assessment,  but  when  the  tax  collector  un- 
dertook to  collect  the  taxes,  pursuant  to  the 
assessment,  the  New  Standard  Club  filed  its 
bill  of  complaint  enjoining  the  collection  of 
the  taxes. 

The  tax  collector  answered  the  bill  of  com- 
plaint, and  the  cause  was  set  down  for  hear- 
ing by  the  defendant  within  the  time  allowed 
bj  law  for  taking  depositions  on  bill  of  com- 
plaint, exhibit  thereto,  and  answer  of  defend- 
ant. The  chancellor  dissolved  the  injunction, 
and  rendered  a  decree  in  favor  of  defendant  for 
taxes  due,  together  with  interest  and  dam- 
ages, as  provided  by  law.  From  this  decree, 
complainant  appeals. 

Appellant  contends  that  certain  property 
situated  in  the  city  of  Meridian  and  owned 
by  it  is  exempt  from  taxation,  under  the  pro- 
Tisions  of  paragraph  "d"  of  section  4261,  Code 
1906,  and  under  the  provisions  of  section 
4252,  Code  1906.* 

Paragraph  "d,"  section  4251,  Code  1906,  ia 
as  follows: 


"All  property,  real  or  personal,  belonging  to 
any  religious  or  charitable  society,  and  used 
exclusively  for  the  purpose  of  such  society  and 
not  for  profit.  All  property,  real  or  personal, 
belonging  to  any  college  or  institution  for  the 
education  of  youth,  used  directly  and  exclu- 
sively for  such  purpose." 

Section  4252,  Code  1906,  is  as  follows: 

"All  public  libraries  and  buildings  in  which 
the  free  public  schools  are  taught  and  the 
lots  on  which  the  same  are  situated,  not  ex- 
ceeding four  acres  in  dimensions,  without  cost 
to  the  state  or  any  county  or  municipality 
thereof  for  rent  or  lease,  and  also  the  real 
and  personal  property  of  library  associations, 
used  for  library  purposes  where  no  dividends 
are  declared,  and  to  which  the  children  at^ 
tending  the  public  schools  have  free  access; 
and  all  the  property,  real  and  personal,  and 
the  revenues  [94]  derived  therefrom  belonging 
to  any  religious  or  charitable  society  or  ben- 
evolent order  on  the  lodge  system  where  no 
dividends  are  declared  and  .where  the  reve- 
nues thereof  are  used  for  fraternal  and  benev- 
olent purposes,  shall  be  exempt  from  all  state, 
county,  and  municipal  taxes." 

The  bill  of  complaint  sets  out  the  charter 
of  incorporation,  and  it  shows  that  the  de- 
clared purpose  of  the  New  Standard  Club, 
as  set  out  in  its  charter,  is  as  follows : 

".  .  .  For  the  promotion  of  social,  liter- 
ary, and  intellectual  culture,  and  a  closer 
union  of  its  members  in  the  bonds  of  friend- 
ship ;  for  administering  benevolence  and  char- 
ity to  its  members  and  others,  and 'towards 
the  carrying  out  of  said  object  and  purpose, 
may  own  or  lease  a  clubhouse  and  grounds 
or  other  apartments,  own  and  conduct  a  li- 
brary, conduct  lectures  for  the  benefit  and 
instruction  of  its  members  or  the  public,  ac- 
cumulate and  hold  or  invest  a  fund  for  the 
care  and  relief  of  its  members  and  other  char- 
itable purposes,  conduct  carnivals,'  bazars,  and 
other  entertainments  for  the  instruction, 
amusement  and  pleasure  of  its  members  or 
the  public,  or  the  advertisement  of  its  home 
city,  or  for  the  benefit  of  its  said  benevolent 
and  charity  fund,  and  shall  have  such  other 
lawful  powers  incidental  and  necessary  to  the 
carrying  on  of  its  purpose  and  object." 

The  bill  of  complaint  charges  that  the  de- 
fendant corporation  derives  its  funds  for  car- 
rying out  its  objects  and  purposes  solely 
through  the  payment  of  dues  and  assessments, 
as  provided  in  its  by-laws,  and  that  said  cor- 
poration has  no  capital  stock  and  does  not 
derive  any  revenue  otherwise,  and  that  under 
its  by-laws,  there  is  created  a  fund  for  the 
purpose  of  administrating  benevolence  and 
charity  to  the  members  of  the  club,  and 
others,  by  setting  aside  from  monthly  dues 
of  members  of  the  club,  two  and  one  half  per 
cent  of  dues  paid,  and  that  same  is  deposited 
with  the  treasurer  of  the  club  as  a  benevolent 
and  charity  fund.    The  bill  shows  that  in  all 
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about  two  thousand,  eight  hundred  and  eighty 
dollars  annually  [95]  is  collected  as  monthly 
dues  from  the  members,  and  that  all  amounts 
received  by  the  club,  other  than  the  two  and 
one  half  per  cent,  is  used  to  maintain  a  li- 
brary, lecture  hall,  and  meeting  place  and 
home  for  the  use  of  the  club,  and  that  to  this 
end,  the  club  has  purchased  a  lot  in  the  city 
of  Meridian  and  erected  thereon  a  building 
and  furnished  same,  at  a  total  cost  of  twen- 
ty-four thousand  dollars.  The  bill  sets  out 
that  twenty-two  thousand,  five  hundred  dol- 
lars of  the  purchase  money  was  to  be  paid  in 
deferred  payments,  secured  by  first  and  sec- 
ond mortgages  on  the  club  property,  and  that 
all  the  dues  paid  by  the  members,  except  the 
two  and  one  half  per  cent  set  aside  for  ben- 
evolent and  charity  purposes  are  used  solely 
for  the  purpose  of  maintaining  the  corporation, 
the  furtherance  of  its  objects  and  pur- 
poses, and  paying  paving  assessments,  inter- 
ests and  insurance,  and  in  paying  its  prin- 
cipal or  mortgage  indebtedness,  and  that  the 
personal  property  assessed  is  used  exclusively 
and  directly  for  the  purposes  and  object  set 
out,  and  that  no  revenues  are  derived,  nor 
dividends  declared,  from  the  use  of  said  prop- 
erty. 

The  bill  further  sets  out  that  no  part  of 
the  real  or  pers(mal  property  owned  by  the 
said  corporation  is  leased  to  or  used  by  any 
other  persons,  and  is  used  only,  and  occupied, 
as  set  out  therein;  that  no  part  of  the  funds 
or  property  is  held  or  used  for  private  or  cor- 
porate benefit,  but  that  the  whole  thereof  is 
used  exclusively  to  carry  out  the  object  and 
purposes  of  its  existence.  The  complainant 
alleged  that  it  was  making  donations  from 
time  to  time,  out  of  the  funds  in  question, 
to  the  Mattie  Hersee  Hospital,  a  public  and 
charitable  hospital  domiciled  in  the  city  of 
Meridian,  and  to  the  King's  Daughters,  an 
organization  for  public  charity  in  the  city  of 
Meridian,  and  other  public  charities,  and  that 
in  every  instance,  the  contributions  to  charita- 
ble purposes  have  been  given  to  public  chari- 
ties at  large  in  the  city  of  Meridian,  and  that 
it  has  in  every  Instance  dispensed  charity  in 
general  relief  of  the  distressed  of  the  Iiuman 
family  as  contemplated  [96]  by  the  law  with 
reference  to  the  exemption  of  certain  insti- 
tutions mentioned  in  sections  4251  and  4252, 
Code  1906. 

The  facts  set  out  above,  but  not  the  legal 
conclusions  to  be  drawn  therefrom,  are  prac- 
tically admitted  in  the  answer  of  defendant; 
but  the  answer  sets  out  affirmatively: 

''That  the  New  Standard  Club  is  a  social 
organization  of  the  city  of  Meridian,  which 
owns,  operates,  and  maintains  a  clubhouse,  or 
a  plaoe  of  meeting  for  the  entertainment  of 
the  members  of  said  club,  their  families,  and 
their  friends;  that  its  revenues  are  derived 
from  initiation  fees  and  from  monthly  dues 


paid  by  the  members  of  said  dub,  and  that 
while  as  a  matter  of  fact  it  has  a  small  chari- 
table fund,  consisting  of  two  and  one  half 
per  cent  of  the  monthly  dues  paid  by  the 
members,  and  while  as  a  matter  of  fact  it 
makes  donations  from  this  charitable  fund  to 
divers  worthy  objects  of  charity  and  benev- 
olence; yet  the  chief  end,  object,  and  purpose 
for  which  the  New  Standard  Club  was  organ- 
iced,  and  the  chief  end,  purpose,  and  object 
for  which  It  acquired  the  property  in  contro- 
versy, constructed  the  building  and  furnished 
and  equipped  the  same,  was  to  provide  a 
place  for  the  entertainment  in  a  social  way 
of  the  members  of  said  club,  their  families, 
visitors,  and  friends,  and  that  the  charitable 
contributions  of  said  club  are  merely  inciden- 
tal to  its  chief  objects  and  purposes." 
— and  that  said  club  is  not  a  religious  chari- 
table society,  nor  is  it  a  benevolent  order  on 
the  lodge  system. 

JaocAiMon  d  Brooks  for  appellant. 
Amis  d  Xhmn  for  appellee. 

PoTTEB,  J.  (after  stating  the  fads). — In 
this  case,  the  complainant  set  down  the  cause 
for  hearing  on  bill  and  answer  before  the  ex- 
piration of  the  time  allowed  by  law  [97]  for 
taking  testimony;  therefore,  under  section 
603,  Code  1906,  the  answer  must  be  taken  as 
true. 

The  law  imposes  upon  the  complainant  in 
this  case  the  duty  of  showing  affirmatively 
that  the  property  in  question  is  clearly  with- 
in the  terms  of  the  exemption  statute,  as  it  is 
the  universal  law  that  one  claiming  an  ex- 
emption from  taxation  assumes  the  burden  of 
showing  that  he  is  entitled  to  it.  Morri» 
Ice  Co.  V.  Adams,  76  Miss.  410,  22  So.  944. 

Statutes  of  exemption  from  taxation  must 
bo  strictly  construed,  and  the  language  em- 
ployed must  be  construed  most  favorably  to 
the  state.  Yazoo,  etc.  R.  Co.  v.  Thomas,  65 
Miss.  563,  6  So.  108;  Greenville  Ice,  etc.  Co. 
y.  Greenville,  69  Miss.  86,  10  So.  674;  State 
V.  Simmons,  70  Miss.  485,  12  So.  477. 

The  main  contention  of  appellant  is  that 
it  is  a  charitable  society,  and  that  the  prop- 
erty in  question  is  used  exclusively  for  the 
purpose  of  such  society,  and  not  for  profit. 
The  answer  of  the  defendants  sets  out,  how- 
ever, that  the  New  Standard  Club  is  a  social 
organization,  and  that  the  main  purposes  of 
its  existence  is  to  furnish  a  place  of  meeting 
for  the  entertainment  of  the  members  of  said 
club,  their  families,  and  their  friends,  and 
that  the  dispensation  of  charity  is  merely  an 
incidental  feature.  In  the  case  of  Order  Odd 
Fellows,  etc.  v.  Redus,  78  Miss.  352,  29  So. 
163,  in  construing  section  3744,  Code  of  1892, 
paragraph  "d"  (section  4261,  Code  1906,  being^ 
practically  a  rescript  thereof),  this  court, 
through  Judge  Terral,  said: 
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"The  lodge  claims  that  this  property  is 
•exempt  from  taxation  under  paragraph  3744, 
Code,  which  exempts  all  property,  real  or 
personal,  belonging  to  any.  charitable  society, 
used  exclusively  for  the  purposes  of  said  so- 
ciety, and  not  for  profit.  The  exemption  can- 
not be  maintained.  It  does  not  come  with 
the  letter  of  the  act.  The  property  is  used 
for  profit,  and  not  for  charity,  and  so  cannot 
be  exempt.  It  is  said  in  argument  that  the 
income  is  used  for  charity,  and  that  makes 
it  the  same  in  [98]  effect  as  if  the  property 
itself  was  used  for  charity.  But  that  is  not 
the  letter  of  the  law,  nor  its  spirit." 

The  complainant  club  is  a  social  organiza- 
tion, not  a  charitable  society,  though  it  does 
some  charity.  The  property  in  question  is 
used  for  a  clubhouse,  and  not  for  any  chari- 
table use.  Neither  the  property  in  question, 
nor  anything  growing  out  of  it,  is  devoted  to 
charitable  uses  or  purposes,  nor  is  there  any 
pretense  that  this  property  is  exempt  upon 
any  other  ground  named  in  said  subsection 
"d"  of  section  4251,  Code  1906;  therefore  we 
conclude  that  said  property  is  not  exempt 
thereunder. 

It  is  urged,  however,  that  the  property  of 
complainant  is  exempt  under  section  4252, 
Code  1906.  This  contention  is  untenable. 
Section  4252  refers  to  charitable  societies  or 
benevolent  orders  run  on  the  fraternal  or 
benevolent  lodge  system.  The  complainant  in 
this  case  is  an  incorporated  social  club,  and 
is  not  run  on  the  fraternal  or  benevolent  lodge 
system.  The  New  Standard  Club  does  not 
come  under  the  provisions  of  said  section, 
simply  because  the  section  does  not  undertake 
to  exempt  social  clubs. 

The  complainant  was  not  entitled  to  the 
relief  sought,  and  the  decree  of  the  chancellor 
is  therefore  affirmed. 

Affirmed. 


NOTE. 
Soelal  Glali  mu  Ezempt  from  Tazatton* 

Generally. 

The  present  discussion  is  confined  to  the 
question  whether  a  social  club  is  exempt  from 
property  taxation.  It  excludes  the  nature  of 
a  club  when  considered  for  other  purposes 
than  that  of  exemption  from  taxation,  and 
also  excludes  exemptions  from  inheritance, 
succession,  or  transfer  taxes. 

The  cases  dealing  with  an  exemption  from 
taxation  of  charitable  or  benevolent  institu- 
tions as  applicable  to  a  fraternal  benefit  so- 
ciety are  reviewed  in  the  note  to  Supreme 
Lodge  V.  Efiingham  County,  7  Ann.  Cas.  38. 

A  discussion  of  the  question  whet]ier  a 
Young  Men's  Christian  Association  or  Young 


Women's  Christian  Association  is  a  chari- 
table institution  will  be  found  in  the  note  to 
Little  V.  Newburyport,  Ann.  Cas.  1912D  425. 

Whether  a  Masonic  lodge  or  body  is  a 
charitable  institution  is  discussed  in  the  note 
to  Morrow  V.  Smith,  Ann.  Cas.  1912A  1183; 
and  the  cases  dealing  with  an  Elks  lodge  or 
body  as  a  charitable  institution  are  reviewed 
in  the  note  to  Salt  Lake  Lodge  No.  85  v. 
Groesbeck,  Ann.  Cas.  1914C  940,  958. 

The  cases  dealing  with  a  social  club  as 
exempt  from  taxation  generally  involve  a 
construction  of  statutes  providing  for  the 
exemption  from  taxation  of  charitable,  benevo- 
lent, literary,  educational  and  scientific  or- 
ganizations; and  it  may  be  laid  down  as  a 
general  rule  that  those  organizations  which 
in  their  nature  and  functions  are  essentially 
social,  do  not  come  within  the  exempt  class. 
This  is  true,  although  such  social  organiza- 
tions may  administer  and  perform  isolated 
acts  of  charity,  or  may  dispense  charity  as 
an  incidental  feature  of  their  organization. 
Bosworth  V.  Kentucky  Chautauqua  Assembly, 
112  Ky.  115,  65  S.  W.  602,  23  Ky.  L.  Rep. 
1393;  Washington  Camp,  etc.  v.  Board  of 
Equalization,  87  N.  J.  L.  53,  93  Atl.  856; 
People  v.  Purdy,  173  App.  Div.  926  mem. 
158  N.  Y.  S.  551;  Methodist  Episcopal  Church 
Baraca  Club  v.  Madison  (Wis.)  167  N.  W. 
258.    And  see  the  reported  case. 

Thus  in  People  v.  Purdy,  supra,  the  court 
held  not  to  be  exempt  an  incorporated  asso- 
ciation whose  objects  were  defined  by  its 
charter  as  follows :  "To  promote  social  inter- 
course among  its  members,  and  to  promote 
and  diffuse,  especially  among  the  Jews  in  the 
United  States,  a  general  knowledge  of  litera- 
ture, economics,  social,  political  and  historical 
science,  and  other  useful  information  by 
means  of  publication,  circulation,  and  sales 
of  books,  periodicals,  newspapers,  and  other 
species,  of  literature  as  well  as  by  lectures 
and  other  methods;  to  own,  manage  and 
operate  a  building  or  buildings  in  the  city 
of  New  York  and  elsewhere  for  the  said  pur- 
poses of  the  said  corporation  and  to  sublet 
portions  of  such  building  or  buildings  to 
other  persons;  to  assist  other  progressive, 
political,  civic,  economic,  and  philanthropic 
movements  and  organizations  financially,  to 
co-operate  with  such  organizations  and  move- 
ments, and  to  initiate  such  movements.  The 
association  shall  at  all  times  adhere  to  and 
propagate  the  principles  of  international 
Socialism  and  shall  support  only  such  parties 
and  organizations  in  the  United  States  whose 
programs,  platforms,  and  activities  are  in 
close  conformity  to  such  principles." 

Under  section  170  of  the  Kentucky  con- 
stitution, providing  that  **there  shall  be  ex- 
empt from  taxation  .  •  .  institutions  of 
purely  public  charity,  and  institutions  of 
education  not  used  or  employed  for  gain  by 
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any  pereon  or  corporations,  and  the  income  of 
which  is  devoted  solely  to  the  cause  of  edu- 
cation/' it  has  been  held  that  a  Chautauqua 
Assembly  is  not  exempt  from  taxation.  Bos- 
worth  V.  Kentucky  Chautauqua  Assembly, 
112  Ky.  115,  65  S.  W.  602,  23  Ky.  L.  Rep. 
1393,  wherein  the  court  said :  "The  language 
of  the  section  quoted  certainly  does  not  em- 
brace an  institution  like  this.  It  is  not  such 
an  institution  of  education  as  was  intended 
to  be  exempt  from  taxation  by  the  constitu- 
tion. It  is  used  for  social  as  well  as  educa- 
tional purposes." 

In  Methodist  Episcopal  Church  Baraca 
Club  V.  Madison  (Wis.)  167  N.  W.  268,  it  • 
appeared  that  the  club  in  question  maintained 
a  home  for  its  itinerant  members  and  those 
with  no  fixed  place  of  abode  in  the  city,  and 
rooms  were  maintained  which  were  rented  to 
nonmembers  only  when  they  were  not  desired ' 
by  members.  A  restaurant  or  caf6  was  oper- 
ated, which  the  public  was  invited  to  attend; 
but  there  was  no  evidence  that  either  rooms 
or  meals  were  furnished  at  reduced  rates  or 
that  such  service  was  confined  to  the  poor 
and  needy,  or  that  anyone  benefited  by  these 
activities.  The  club  claimed  no  exemption 
from  taxation  on  the  ground  that  it  was  a 
religious  institution,  but  claimed  exemption 
on  the  ground  that  it  was  a  benevolent  80« 
ciety.  In  denying  this  claim  the  court  said: 
''The  activities  of  the  club  that  may  be  char- 
acterized as  benevolent  seem  to  have  consisted 
in  securing  positions  for  a  few  young  men, 
and  in  the  furnishing  of  an  inconsequential 
number  of  free  meals.  This  is  wholly  insuffi- 
cient to  give  it  the  cast  of  a  benevolent  so- 
ciety. The  pervading  and  dominant  purpose 
of  the  club  was  to  furnish  a  home  and  a  meet- 
ing place  for  the  members  of  the  Sunday 
school  class,  to  maintain  interest  in  the  work 
of  the  class,  and  to  facilitate  the  acquiring  of 
new  members  thereof.  That  the  purposes  of 
the  club  are  laudable  and  its  influence  whole- 
some there  can  be  no  doubt.  But  statutes 
exempting  property  from  taxation  are  not 
to  be  enlarged  by  construction.  Taxation  is 
the  rule,  and  exemption  the  exception.  He 
who  claims  exemption  must  bring  himself 
within  the  terms  of  the  exceptipn.  We  do 
not  regard  this  as  a  doubtful  or  border  line 
case,  and  deem  it  unnecessary  to  refine  upon 
the  character  of  a  benevolent  association  with- 
in the  meaning  of  this  statute.'' 

Under  the  amended  subdivision  4  of  section 
3  of  the  New  Jersey  Tax  Act  of  1903 
(Pamph.  L.  1913,  p.  570),  providing  that 
"all  buildings  actually  used  for  colleges, 
schools,  .  .  .  associations  and  corpora- 
tions organized  exclusively  for  the  moral  and 
mental  improvement  of  men  and  women,  or 
for  religious,  charitable,  benevolent,  or  hos- 
pital purposes,  or  for  one  or  more  such  pur- 
poses, not  conducted  for  profit,"  shall  be 
exempt  from  taxation,  it  has  been  held  that 


a  society  which  is  essentially  social  in  char- 
acter, although  its  objects  are  patriotic  and 
for  the  relief  of  such  of  its  members  as  may 
be  incapacitated  by  sickness,  is  not  entitled 
to  exemption.  Washington  Camp,  etc.  ▼. 
Board  of  Equalization,  87  N.  J.  L.  53,  93 
Atl.  856.  In  that  case  the  court  said:  "We 
find  it  unnecessary  to  consider  whether 
either  the  corporation  or  the  building  is  'con- 
ducted for  profit'  in  the  sense  intended  by 
the  statute,  because  we  conclude  that  the 
prosecutor  is  not  organized  exclusively  for 
benevolent  or  charitable  purposes.  Its  own 
certificate  of  incorporation  declares  that  ita 
'objects'  (plural)  are  patriotic  in  character, 
'and  in  addition  thereto  to  relieve  such  of  the 
members  thereof  as  shall  by  sickness,'  etc.,  be 
incapacitated.  Just  how  the  patriotic  objects 
are  to  be  carried  out  does  not  appear;  but  it 
is  plain  that  they  exist,  and  equally  plain 
that  they  axe  not  properly  to  be  classified  as 
either  benevolent  or  charitable,  or  otherwise 
embraced  within  the  exemption.  Moreover, 
the  facts  appearing  by  stipulation,  that  the 
proceedings  of  the  'camp'  are  ritualistic  in 
character,  and  that  its  sessions  are  secret, 
give  rise  to  a  fair  inference  that  this  body 
is  also  essentially  social  in  character.  The 
constitution  and  by-laws  would  throw  light  on 
this  point,  but  we  do  not  observe  that  they 
were  put  in  evidence.  So  far,  therefore,  from 
showing  facts  sufficient  to  bring  it  clearly 
within  the  exemption,  we  think  that  in  this 
aspect  prosecutor  hal  shown  that  it  is  not 
within  it." 

College  Fraternity. 

The  exemption  of  college  fraternities  from 
taxation  depends  on  the  construction  of  stat- 
utes providing  for  the  exemption  of  buildings 
used  exclusively  for  literary,  scientific  or 
educational  purposes.  The  primary  purpose 
of  a  college  fraternity  house  is  to  furnisli  a 
private  boarding  place  and  dormitory  for  the 
use  of  the  fraternity  members,  and  with  this 
fact  in  mind,  the  courts  have  generally  held 
that  college  fraternities  are  not  exempt  from 
taxation.  Orono  v.  Sigma  Alpha*  Epsilon 
Soc.  105  Me.  214,  74  Atl.  19;  Phi  Beta  Ep- 
silon Corp.  V.  Boston,  182  Mass.  457,  65  N. 
E.  824;  People  v.  Lawler,  74  App.  Div.  553, 
77  N.  Y.  S.  840,  reversing  36  Misc.  594,  73  N. 
Y.  S.  1082,  affirmed  179  N.  Y.  535,  71  N.  E. 
1136. 

In  New  York,  subdivision  7  of  section  4  of^ 
the  Tax  Law  (L.  of  1909,  ch.  62;  Cons.  Laws,* 
ch.  60;  McKinney's  Consol.  Laws,  Book  69, 
p.  23),  provides  that  "the  real  property  of  a 
corporation  or  association  organized  exclu- 
sively for  the  moral  or  mental  improvement 
of  men  or  women,  or  for  •  .  .  educational, 
scientific,  literary,  library  .  .  .  purposes, 
•  .  .  or  for  the  two  or  more  such  purposes, 
and  used  exclusively  for  carrying  out  there- 
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upon  one  or  more  of  such  purposes,  and  the 
personal  property  of  any  such  corporation 
shall  be  exempt  from  taxation."  Under  that 
act  it  was  held  in  People  ▼.  Lawler,  supra, 
that  a  college  fraternity  house  designed  to 
furnish  the  members  of  the  society  with  a 
boarding  house  and  a  place  of  meeting  for 
social  recreation  and  fellowship,  but  more 
particularly  used  as  a  place  of  abode  for  such 
of  its  members  as  were  in  attendance  at 
college,  was  not  exempt  from  taxation.  The 
court  said:  "It  requires,  we  think,  but  a 
cursory  glance  at  this  statute  to  apprise  any 
one  of  the  fact  that  the  legislature  has  im- 
posed two  conditions  to  the  exemption  of  the 
real  property  of  a  corporation  from  taxation, 
one  being  that  it  shall  have  been  organized 
exclusively  for  the  one  or  more  of  the  pur- 
poses therein  specified,  and  the  other,  that  the 
property  for  which  exemption  is  claimed  shall 
be  exclusively  for  such  purpose  or  purposes. 
The  learned  referee  has  found,  in  response  to 
the  request  of  the  relator's  coimsel,  that  the 
corporation  in  q;uestion  was  organized  ex- 
clusively for  the  moral  and  mental  improve- 
ment of  men  and  for  literary,  library,  scien- 
tific and  educational  purposes,  although  its 
charter  declares  the  objects  and  purposes  of 
its  organization  to  be  simply  literary  and 
for  the  promoticm  of  the  fine  arts.'  However, 
the  purposes  for  which  a  corporation  is  or- 
ganized and  those  for  which  its  property  is 
used  are  for  obvious  reasons  quite  distinct 
and  independent  matters.  The  two  require- 
ments must  concur,  for  otherwise  the  original 
corporators  might,  if  so  disposed,  declare  the 
object  of  their  incorporation  to  be  one  which 
would  entitle  the  corporate  real  estate  to 
exemption  from  taxation  within  the  terms  of 
the  statute,  while  as  a  matter  of  fact  it  was 
used  for  an  entirely  different  purpose,  and 
one  which  would  not  entitle  it  to  exemption. 
It  follows,  therefore,  in  view  of  the  finding 
of  the  learned  referee,  that  the  important  and 
controlling  question  for  our  determination 
relates  to  the  use  to  which  the  relator's  prop- 
erty was  put.  That  it  was  to  some  extent,  at 
least,  used  'for  carrying  out  thereupon'  one 
or  more  of  the  purposes  specified  in  the  stat- 
ute, is  doubtless  true.  For  instance  it  ap- 
pears that  the  relator's  chapter  house  was 
furnished  with  a  respectable  library,  and  it  is 
quite  reasonable  to  assume  that  its  members 
used  this  library  at  times  for  educational, 
scientific  and  literary  purposes,  but  this  fact 
does  not  answer  the  requirement  of  the  stat- 
ute, unless  it  also  appears  that  the  build- 
ing, as  a  whole,  was  'used  exclusively  for 
carrying  out  thereupon  one  or  more  of 
such  purposes.'  (Church  of  St.  Monica 
V.  New  York,  119  N.  Y.  91;  People  v. 
Feitner,  368  N.  Y.  494.)  Now,  the  adverb 
'exclusively*  is  defined  by  lexicographers  to 
mean  Vith  the  exclusion  of  all  others;  with- 
out  admission    of    others    to    participation' 


(Cent.  Diet.) ;  and  with  this  definition  in 
mind  it  is  apparent  that  the  partial  or  occa- 
sional use  of  the  relator's  chapter  house  for 
literary,  educational,  or  scientific  purposes 
is  not  sufficient  to  sustain  its  claim  to  exemp- 
tion, unless  it  can  be  said  that  such  purposes 
are  primary  and  inherent,  while  all  others 
are  secondary  and  incidental;  for  although 
we  ought  not,  perhaps,  to  give  the* word  'ex^ 
clusiveiy'  an  interpretation  so  literal  as  to 
prevent  an  occasional  use  of  the  relator's 
property  for  some  purpose  other  than  one  or 
more  of  those  specified,  yet  the  policy  of  the 
law  is  to  construe  statutes  exempting  prop- 
erty from  taxation  somewhat  rigidly,  and  not 
to  permit  such  exemption  to  be  established 
by  doubtful  implication.  In  other  words,  the 
legislative  intent  to  exempt  any  property 
from  taxation  can  never  be  presumed,  but 
must  always  be  expressed  in  language  so  clear 
as  to  admit  of  no  argument.  (People  v. 
Board  of  Tax,  etc.  76  N.  Y.  65;  People  v. 
Davenport,  91 N.  Y.  574 ;  People  v.  Tax  Com'rs 
95  N.  Y.  554;  Yazoo,  etc.  R.  Co.  v.  Thomas, 
132  U.  S.  174,  10  S.  Ct.  68,  33  U.  S.  (L.  ed.) 
302;  Winona,  etc.  Land  Co.  v.  Minnesota,  159 
U.  S.  526,  16  S.'Ct.  83,  40  U.  S.  (L.  ed.) 
247.)  A  tax  is  a  forced  contribution  from 
the  citizen  towards  defraying  the  expenses  of 
government;  and,  in  order  that  this  burden 
may  be  shared  generally  and  proportionately, 
statutes  granting  exemption  should  be  con- 
strued with  great  care  and  caution.  It  haa 
been  recently  declared  by  the  court  of  appeals 
that  'It  has  never  been  the  general  policy  of 
the  state  to  wholly  exempt  the  property, 
either  real  or  personal,  of  incorporated 
churches,  colleges  or  charitable  institutions 
from  tsjcation.'  (Catlin  v.  Trinity  College, 
113  N.  Y.  133,  141.)  And  while  it  may  be 
said  that  the  relator  is  connected  with  Ham- 
ilton College,  and  that  its  chapter  house  is  in 
a  certain  sense  an  adjunct  thereto,  yet  so 
far  as  ownership,  occupation  and  control  are 
concerned  it  is  entirely  independent  of  the 
college.  Its  primary  purpose  is  to  afford 
the  members  of  the  fraternity  owning  it  with 
an  abiding  place  while  attending  collie. 
It  is  there  that  they  eat  and  sleep;  it  is 
there  that  they  mingle  with  each  other  in 
social  intercourse;  it  is  there  that  they  enter- 
tain their  friends,  and  to  that  end  indulge 
in  dancing  and  other  similar  amusements.  In 
short,  it  is  to  all  intents  and  purposes  a  club 
house,  a  place  for  rest,  recreation  and  fra- 
ternal intercourse,  rather  than  for  purposes 
for  which  it  is  claimed  to  have  been  organized, 
which  purposes  are  plainly  secondary  and 
incidental ;  and  such  being  the  case,  we  do  not 
see  how,  within  the  well-settled  policy  of  the 
law  to  which  allusion  has  just  been  made,  it 
is  entitled  to  exemption  from  taxation." 

In  Phi  Beta  Epsilon  Corp.  v.  Boston,  182 
Mass.  457,  65  N.  E.  824,  it  appeared  that  a 
fraternity  was  incorporated,  its  purpose  a» 
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stated  in  the  charter  being  "to  encourage 
and  pursue  literary  and  scientific  work  and 
to  provide  for  its  members  a  place  for  hold- 
ing literary  and  scientific  meetingSi  and  to 
provide  for  its  members,  while  they  shall 
continue  to  be  students,  a  place  for  study." 
It  owned  and  maintained  a  fraternity  house 
for  students  of  the  Massachusetts  Institute 
of  Technology.  The  claim  of  exemption  from 
taxation  was  set  up,  but  the  court  found  that 
the  dominant  use  of  the  property  was  that  of 
a  boarding  bouse  for  student  members  of  the 
fraternity,  and  held  that  it  wae  not  entitled 
to  exemption  from  taxation,  saying:  "The 
judge  before  whom  this  case  was  tried  may 
have  found  properly  upon  the  evidence  that, 
even  if  the  plaintiff  was  a  literary  or  scien- 
tific corporation  within  the  meaning  of  Pub. 
Stats,  ch.  11,  §  5,  cl.  3,  and  even  if  some 
literary  or  scientific  work  was  done  in  the 
house  in  question,  still  the  building  was  also 
used  aa  a  dormitory  and  boarding  house  for 
students  of  the  Massachusetts  Institute  of 
Technology,  and  that  this  last  was  the  dom- 
inant use,  or,  in  other  words,  that  this  in 
substance  was  a  boarding  house  for  cer- 
tain students  of  that  institution.  If  that 
finding  was  made,  we  think  that  the  judge 
rightly  declined  to  rule,  as  matter  of  law, 
that  the  property  was  exempt  from  taxation. 
It  is  true  that  in  many  cases  an  educational 
institution  may  provide  for  the  physical 
wants  and  comforts  of  its  own  stiidents,  where 
such  provision  is  reasonably  necessary  or 
convenient  for  the  full  enjoyment  of  the  ed- 
ucational advantages  offered  them,  and  to 
that  end  it  may  build  and  occupy  dormitories, 
dining  halls,  and  other  similar  buildings,  fur- 
nish the  same  for  use,  and  buy,  prepare  and 
distribute  food.  Sometimes  it  may  go  even 
further,  and  set  aside  a  proportion  of  its  real 
estate  to  be  cultivated  as  a  farm  upon  which 
to  raise  articles  of  food.  All  its  real  estate 
occupied  by  it  for  such  purposes,  and  its 
personal  property  used  in  connection  there- 
with, may  be  exempt  from  taxation.  Wes- 
leyan  Academy  y.  Wilbraham,  99  Mass.  599; 
Mount  Hermon  Boys'  School  vr  Gill,  145 
Mass.  139;  Harvard  Ckillege  v.  Cambridge,  176 
Mass.  146.  But  the  housing  or  boarding  of 
students  is  not  of  itself  an  educational  process 
any  more  than  is  the  housing  or  boarding  of 
any  other  class  of  human  beings." 

In  Orono  v.  Sigma  Alpha  Epsilon  Soc.  105 
Me.  214,  74  Atl.  19,  it  appeared  that  when  the 
tax  in  suit  was  assessed  against  a  fraternity 
building,  that  building  was  used  and  occupied 
by  about  thirty  students  of  the  University  of 
Maine,  who  were  members  of  an  unincorporat- 
ed branch  or  chapter  of  the  defendant  cor- 
poration, known  as  Alpha  chapter  of  Sigma 
Epsilon  Fraternity,  and  who  had  entire  charge 
And  management  of  the  building,  the  furnish- 
ing of  food  and  the  hiring  of  servants.    The 


house  was  used  as  such  chapter  houses 
usually  are,  that  is,  as  a  home  where  the  ' 
students  lived  while  attending  the  university; 
and  no  officer  or  professor  of  the  university 
lived  in  the  building  or  had  any  control  or 
management  of  it  other  than  the  general 
supervision  and  control  exercised  over  the 
general  student  body.  The  expenses  of 
maintenance,  including  board,  fuel,  service, 
repairs  and  a  certain  instalment  of  indebted- 
ness were  apportioned  among  the  active 
members  of  the  chapter,  no  income  or  profit 
being  divided  among  the  stockholders,  and 
the  university  exacted  no  rental  for  the  use 
of  the  land.  The  court  said:  "Under  these 
circumstances  was  the  defendant  corporaticm 
subject  to  taxation  for  this  chapter  house, 
which  was  taxed  as  real  estate,  under  the 
Bevised  Statutes,  chapter  9,  sec.  3T  1.  The 
general  rule  is  that  all  property  within  the 
state  is  subject  to  taxation.  R.  S.  ch.  9, 
sec.  2.  Among  the  exemptions  is  'the  real 
estate  of  all  literary  and  scientific  institu«> 
tions  occupied  by  them  for  their  own  pur- 
poses or  by  any  officer  thereof  as  a  residence.' 
R.  S.  ch.  9,  sec  6,  par.  II.  Clearly  the  case 
at  bar  does  not  fall  within  this  exception  to 
the  general  rule.  This  is  not  a  tax  against 
the  University  of  Maine,  which  is  conceded 
to  be  a  literary  and  scientific  institution. 
The  university  does  not  own  the  property 
which  is  the  subject  of  taxation  here.  This 
property  is  owned  by  an  independent  cor- 
poration and  the  owner  is  the  party  taxed 
and  sued.  The  corporate  purposes  of  the 
defendant  are  neither  literary  or  scientific 
They  are  rather  domestic  in  the  nature  of  a 
private  boarding  house,  and  such  is  the  busi- 
ness that  it  carries  on." 

But  under  section  9218  of  the  Kansas  Gen- 
eral Statutes  of  1909,  providing  that  "all 
real  estate  not  exceeding  one-half  acre  in 
extent  and  the  buildings  thereon  situate,  and 
used  exclusively  by  any  college  or  university 
society  as  a  literary  hall  or  as  a  dormitory, 
if  not  leased  or  otherwise  used  with  a  view 
of  profit  .  .  .  shall  be  exempt  from  tax- 
ation," it  has  been  held  that  a  building  used 
«fclusively  by  a  college  fraternity  as  a  lit- 
erary hall  and  dormitory  and  which  was  not 
leased  or  otherwise  used  for  profit,  was  ex 
empt  from  taxation.  Kappa  Kappa  Gamma 
House  Assoc,  v.  Pearcy,  92  Kan.  1020,  142 
Pac  294,  62  L.R.A.(N.S.)  995,  wherein  the 
court  said:  "It  is  said  that  its  membership 
is  limited  and  that  not  all  young  women 
who  attend  the  university  can  gain  admission 
to  the  society  and  receive  the  benefits  of  the 
exemption.  The  record  does  not  disclose  who 
are  eligible  to  membership  in  the  society 
nor  the  rules  governing  the  selection  of  mem- 
bers. All  the  young  won^en  who  are  students 
of  the  luiversity  may  not  be  able  to  gain 
admission  to  the  Kappa  Kappa  Gamma  sod- 
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ety,  but  ao  far  M  the  record  ahows  other 
similar  aocietiea  may  be  organized  without 
hmit  by  the  students  ao  that  all  may  have 
adequate  dormitory  facilities.  When  they  do 
organize  and  acquire  a  building  used  exclu- 
fiivelj  for  a  literary  hall  or  dormitory  they 
too  will  be  entitled  to  the  benefit  of  the  ex- 
emption. The  fact  that  the  chapter  houae 
is  not  open  to  the  public  or  to  anyone  who 
may  apply  for  admiaaion  does  not  deprive 
the  aociety  of  the  atatutory  exemption. 
(^laaonic  Home  ▼.  Sedgwick  County,  81  Kan* 
859,  106  Pac  1082.)  It  ia  enough  that  the 
membership  of  a  aociety  is  made  up  from  the 
class  defined  in  the  statute,  that  ia,  atudents 
at  eoll^ea  or  universities,  where  the  build- 
ing occupied  by  them  is  devoted  solely  and 
strictly  to  the  prescribed  uses.  It  ia  true, 
as  the  defendants  contend,  that  the  atatutory 
exemption  ahould  receive  a  strict  conatruc- 
tion  and  that  thoae  claiming  the  exemption 
should  bring  themaelvea  clearly  within  the 
terms  of  the  atatute  giving  it.  But  giving 
the  statute  the  narrowest  and  atricteat  in- 
terpretation of  which  ita  terma  are  reaaon- 
ablj  capable  the  exemption  is  available  to 
the  society.  It  ia  the  evident  purpose  of  the 
legislature  to  encourage  the  construction  and 
use  of  dormitories  ao  aa  to  provide  homes  for 
the  nonresident  atudenta  at  coUegea  and  uni- 
versities. No  reason  is  seen  why  this  benefi- 
eent  purpose  of  the  legislatur*  may  not 
be  effectually  carried  out." 
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Bepoaitloiia  —  EzJiibit  Hot  Attaoliedl  ^ 
Identiileatloii. 

Where  a  probated  will  is  referred  to  in  a 
depoeition,  it  is  not  necessary  to  attach  it  aa 
an  exhibit,  as  its  identity  may  be  established 
hy  parol,  alUiough  the  better  practice  is  to 
attach  an  exemplified  copy. 

[See  note  at  end  of  this  case.] 

Erldeaoe  —  BeloTaaoy  —  Entire  Ooa- 
Tersatiam  Wlaere  Part  la  Introdnoed. 

Where  contestant  of  a  will  puta  in  evidence 
a  eonveraation  with  the  propounder  to  the  ef- 
fect that  the  latter  admitted  the  paper  offered 
was  not  a  valid  will,  aa  an  admission  by  the 
propounds,  the  latter  may  give  the  entire 
conversation  in  explanation. 

Apppeal  from  Superior  Court,  Davidaon 
County:    JusncBy  Judge. 


Conteat  of  will  of  Joaeph  Clodfelter,  de- 
ceased. J.  A.  Clodfelter  et  al.,  contestants. 
From  judgment  rendered,  caveators  appeal. 

AiTIBlCED. 

[528]  This.ia  an  appeal  from  a  judgment 
rendered  upon  the  trial  of  an  issue  of  dev- 
iaoiHt  vel  non,  which  was  decided  against 
the  caveators. 

The  will  waa  probated  in  common  form, 
and  thereafter  the  caveat  waa  filed,  and  the 
iasue  raised  waa  tried  in  the  Superior  Court. 

On  the  trial  the  deposition  of  L.  N.  Mock 
waa  introduced,  in  which  he  testified  that 
he  waa  acquainted  with  the  handwriting  of 
Joaeph  Clodfelter,  and  that  a  paper-writing 
ahown  to  him,  including  the  signature,  was 
in  his  handwriting.  The  paper  was  not  at- 
tached to  the  deposition  nor  was  it  marked 
as  an  exhibit. 

The  propoundera  introduced  the  commis- 
sioner who  took  the  deposition,  and  proved 
by  him  that  the  paper  shown  to  the  witness 
was  the  same  paper  offered  for  probate  as 
the  will  of  Joseph  Clodfelter^  and  the  cave- 
atora  excepted. 

J.  A.  Clodfelter,  one  of  the  caveatora,  was 
examined  aa  a  witness,  and,  among  other 
things,  testified  to  a  conversation  with  Isaac 
Clodfelter,  the  propounder  and  devisee.  He 
aaid  that  the  propounder  made  several  prop- 
ositiona  for  aettlement  of  the  controveray, 
and  that  he  admitted  that  the  paper-writing 
he  was  ofiTering  for  probate  waa  not  a  valid 
will. 

Isaae  Clodfelter  was  then  introduced  as 
a  witness.  He  admitted  having  a  conversa- 
tion with  J.  A.  Clodfelter,  but  denied  having 
the  conversation  [629]  aa  detailed  by  him. 
He  then  stated  the  conversation  in  detail 
and,  among  other  things,  that  J.  A.  Clod- 
felter said  in  the  conversation  that  if  he 
(Isaac  Clodfelter)  would  pay  some  money 
they  would  compromise  everything.  The 
caveatora  excepted  upon  the  ground  that  the 
witness  could  not  ^eak  of  an  offer  of  com- 
promise. 

Raper  d  Raper  and  Oilhert  T,  Stephenson 
for  appellants. 

WaUer  d  Waiaer  and  UoOra/ry  d  McCrary 
for  appellees. 

Allsw,  J. — ^It  ia  the  customary  practice, 
when  a  paper-writing  is  referred  to  in  a  dep- 
osition, to  attach  the  writing  to  the  deposi- 
tion as  an  exhibit,  or,  if  two  or  more  deposi- 
tions are  taken  referring  to  the  same  writ- 
ing, to  attach  to  one  and  to  identify  it  in 
the  other  by  reference,  or  if  the  paper  is  one- 
over  which  the  parties  have  no  control,  as 
in  the  case  of  a  record  or  of  a  paper  in  the 
custody  of  a  oourt,  to  attaeh  an  exemplified 
oopy    (Thompson  on  Trlala,  aec.  826),  and 
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this  is  the  safer  and  better  rule,  as  it  leesens 
the  opportunity  for  deceptw«M  and  fraud;  but 
in  the  absence  of  statutory  regulation  this  is 
not  the  only  means  of  identifying  the  paper. 

The  section  cited  from  Thompson  on  Trials 
concludes  with  the  statement:  **Moreover, 
it  has  been  said  that  where  papers  alleged 
to  have  been  exhibited  to  the  witness  at  the 
giving  of  his  deposition  are  not  sufficiently 
identified  by  the  officer,  they  may  be  identi- 
fied by  parol  evidence/'  and  this  language  is 
almost  identical  with  that  used  in  Weeks 
on  Depositions,  sec.  358,  except  in  the  latter 
it  is  stated  as  a  positive  rule  of  evidence. 

In  Dailey  v.  Green,  16  Pa.  St.  127,  Bell, 
J.,  discussing  the  identification  of  a  paper 
referred  to  in  a  deposition,  says:  ''We  have 
the  testimony  of  Green,  who  was  present, 
that  the  papers  -^us  referred  to  are  those 
which  were  exhibited  to  the  witness.  I  am  at 
a  loss  to  comprehend  why  imder  the  circum-  . 
stances,  parol  evidence  is  not  admissible  to 
prove  the  fact." 

With  us  there  is  no  statute  requiring  ex- 
hibits to  be  attached  to  the  deposition,  as 
there  is  in  some  States,  and  in  the  absence 
of  such  provision  the  fact  of  identity  may 
be  proved  as  any  other  fact  in  issue. 

The  paper  exhibited  to  the  witness  in  this 
case  could  not  have  been  attached  to  the 
deposition,  if  it  was  the  paper  offered  for 
probate,  because  in  that  event  it  had  been 
probated  in  common  form  and  was  on  file 
in  the  clerk's  office  as  required  by  Revisal, 
sec.  3129,  and  the  witness  who  identified  the 
paper  was  the  commissioner,  who  was  dis- 
interested. 

It  also  appears  that  the  caveators  were 
represented  at  the  taking  of  the  deposition, 
and  that  they  offered  no  evidence  tending 
to  contradict  the  commissioner. 

[530]  The  case  of  Jones  v.  Hemdon,  29 
N.  C.  79,  while  not  directly  in  point,  is  au- 
thority for  the  position  that  it  is  not  in- 
dispensable to  attach  the  paper  to  the  deposi- 
tion as  an  exhibit. 

We  therefore  conclude  that  the  evidence  as 
to  the  identification  of  the  paper  was  comp- 
etent. 

It  is  true,  as  contended  by  the  caveators, 
that  offers  of  compromise  cannot  generally  be 
given  in  evidence  Hughes  v.  Boone,  102  N. 
C.  137,  9  S.  E.  286,  although  it  is  compe- 
tent to  prove  distinct  admissions  of  fact 
made  in  the  course  of  an  effort  to  reach  a 
settlement  (Baynes  v.  Harris,  160  N.  C.  307, 
76  S.  E.  230),  but  the  evidence  of  Issac  Clod- 
felter  objected  to  by  the  caveators  does  not 
come  within  these  principles. 
.  J.  A.  Clodfelter  testified  for  the  caveators 
to  a  conversation  with  Isaac  Clodfelter  to 
the  effect  that  the  latter  admitted  that  the' 
paper  he  was  offering  for  probate  was  not  a 
^alid  will,  and  that  he  made  various  offers 


of  settlement,  and  Isaac  Clodfelter  vras  then 
introduced  for  the  propounders,  not  to  prove 
an  offer  of  compromise,  but  to  relate  his  ver- 
sion of  the  conversation,  and  he  had  a  right 
to  tell  all  that  was  said  relating  to  the  sub- 
ject-matter. Paine  v.  Roberts,  82  N.  C.  463; 
Rol)ert8  V.  Roberts,  85  N.  C.  9;  Gilmore  v. 
Gilmpre,  86  N.  C.  303. 

If  the  caveator  could  say  that  the  propound- 
er  offered  to  settle,  why  could  not  the  pro- 
pounder  say,  in  reply,  "No;  you  offered  to 
settle  or  compromise  f" 

No  error. 


NOTE. 

Identifioatloii   of  Exhibit  Referred  to 

in  Deposition. 

In  Absence  of  Statute, 

The  general  rule,  in  the  absenoe  of  a  stat- 
ute, is  that  an  exhibit  referred  to  in  a  deposi- 
tion may  be  identified  and  proved  in  the  same 
manner  in  which  any  other  fact  may  be 
proved;  vis.,  by  the  certificate  of  the  official 
who  took  the  deposition  and  marked  the  ex- 
hibit or  by  the  testimony  of  a  witness  who 
saw  the  document.  Dodge  ▼.  Israel,  4  Wash. 
C.  C.  323,  7  Fed.  Cas.  No.  3,962;  Bird 
T.  Halsey,  87  Fed.  671;  Humphries  ▼.  Daw- 
son, 38  Ala.  199;  Crosswhite  v.  Chattanooga 
Brewing  Co.  10  Ala.  App.  426,  66  So.  298; 
Title  Guaranty,  etc.  Co.  v.  Nichols,  12  Ariz. 
406, 100  Pac.  826;  Crary  v.  Carradine,  4  Ark. 
216;  Nick  v.  Rector,  4  Ark.  251;  Atkins  v. 
Guice,  21  Ark.  166;  Toby  v.  Oregon  Pac. 
R.  Co.  98  Cal.  490,  33  Pac.  660;  Gimbel 
V.  Hufford,  46  Ind.   126;   Black  v.  Webber, 

1  Neb.  (unofficial)  Rep.  468,  96  N.  W.  606; 
Gardner  v.  Kimball,  68  N.  H.  202;  Hall  v. 
Barton,  26  Barb.  (N.  Y.)  274;  Jackson  v. 
Shepherd,  6  Cow.  (N.  Y.)  444;  Brunskill  v. 
James,  11  N.  Y.  294;  Petriken  v.  Collier,  7 
Watts  &  S.    (Pa.)    892;    Christie  v.  Nagel, 

2  Yeates  (Pa.)  213;  Dailey  v.  Green,  16  Pa. 
St.  118;  Stoddard  v.  Hill,  38  8.  C.  385,  17 
S.  E.  138;  San  Antonio,  etc.  R.  Co.  v.  Stuart 
(Tex.)  178  S.  W.  17;  Pope  v.  Anthony,  29 
Tex.  Civ.  App.  298,  68  S.  W.  621.  And  see 
the  reported  case.  Compare  Renn  v.  Samoa, 
33  Tex.  760;  Manley  v.  Boston,  etc.  R.  Co. 
90  Vt.  218,  97  Atl.  674. 

In  Dailey  v.  Green,  16  Pa.  St.  118,  the 
court  said:  "There  is  little  or  nothing  in 
the  bills  of  exception  to  evidence.  Hervey's 
deposition  was  rightly  admitted,  the  exhibits 
referred  to  in  it  being  sufficiently  identified. 
They  were  attached  to  another  deposition 
taken  in  the  same  cause,  from  which  they 
could  not  with  propriety  be  detached.  Tho 
justice  before  whom  the  deposition  was 
taken  refers  to  and  marks  them  as  the  papers 
referred  to  by  the  witness.     In  addition  to 
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wUch,  we  have  the  testimony  of  Green,  who 
was  present,  that  the  papers  thus  referred  to 
are  those  which  were  exhibited  to  the  witness. 
I  am  at  loss  to  comprehend  why,  under  the 
circumstances,  parol  evidence  is  not  admissi- 
ble to  prove  the  fact." 

In  Stoddard  v.  Hill,  38  S.  C.  385,  17  S.  E. 
138,  an  action  to  foreclose  a  mortgage,  it 
appeared  that  while  the  action  was  pending 
the  plaintiff  took  the  deposition  of  one  Chil- 
dress, who  testified  to  the  execution  of  the 
mortgage  find  also  to  the  execution  of  a  note 
b?  the  defendant.  The  notary  before  whom 
Childress  testified  attached  the  following  cer- 
tificate to  the  deposition:  "'The  state  of 
Arkansas,  county  of  Jefferson.  I,  J.  6.  Tay- 
lor, notary  public  for  state  and  county  afore- 
said, do  hereby  certify,  that  on  the  28th  day 
of  May,  1892,*at  Pine  Bluff,  in  the  state  and 
county  aforesaid,  did,  in  accordance  with  the 
notice  hereto  attached,  take  the  deposition 
of  R.  J.  Childress,  a  witness  on  behalf  of  the 
plaintiff,  in  the  case  of  W.  B.  Stoddard,  plain- 
tiff, against  Rebecca  Hill  et  al.,  defendants; 
the  said  deposition  is  hereto  attached,  and 
the  same,  together  with  said  notice,  is  made 
a  part  of  his  certificate.  Given  under  my 
hand  and  seal  at  Pine  Bluff,  in  the  state 
of  Arkansas,  this  the  28th  day  of  May,  1892. 
J.  G.  Taylor,  N.  P.  [oflScial  seal.]  My  com- 
mission expires  11,  25,  93.'"  It  was  held 
that  the  certificate  of  the  notary  public  was 
sufficient  to  identify  the  papers  referred  to 
by  the  witness.  The  court  said:  "We  will 
now  examine  the  exceptions  relating  to  the 
deposition  of  the  witness,  R.  J.  Childress. 
(a)  It  seems  that  the  note  and  mortgage 
were  witnessed  by  R.  J.  Childress  and  J.  M. 
Power,  and  that  the  assignment  of  the  same 
to  plaintiff  were  all  on  one  paper.  It  was 
deemed  necessary  to  examine  two  witnesses, 
in  accordance  with  the  provisions  of  the  Act 
of  1883.  Henece,  when  Childress  was  being 
examined  as  to  the  execution  of  the  note  and 
mortgage,  care  was  taken  not  to  have  the 
note  and  mortgage  delivered  up  to  the  notary 
public,  to  be  sealed  up  with  the  deposition 
and  forwarded  by  the  notary  public  to  the 
court  Hence  appellants'  contention.  Ap- 
pellants do  not  deny  that  this  note  and  mort- 
gage were  presented  to  the  witness,  Childress, 
when  he  testified,  but  they  ask  the  court  to 
hold  that  his  testimony  in  relation  to  the 
note  and  mortgage  should  not  be  received, 
because  the  deposition  was  unaccompanied  to 
the  court  by  such  a  n#te  and  mortgage  so  tes- 
tified to.  Respondent  points  out  to  the  court 
that  the  statute  in  question  (Act  of  1883) 
does  not  require  that  papers  testified  to 
should  accompany  the  deposition,  and  seeks 
to  draw  a  distinction  between  such  examinap 
tion  and  that  by  commission,  by  calling  the 
attention  of  this  court  to  the  fact  that,  at  an 
examination  imder  the  Act  of  1883,  it  is  pre- 


sumed that  the  attorneys  of  record  on  each 
side  conduct  the  examination,  whereas,  by 
commission,  witnesses  are  examined  by  com- 
missioners. There  is  much  food  for  thought 
in  this  last  suggestion.  We  think  that  when 
a  paper  is  testified  to,  if  it  does  not  accom- 
pany the  deposition,  it  should  be  marked  by 
the  notary  public  or  other  officer  taking  the 
same,  and  the  marks  placed  thereon  stated 
in  the  certificate  of  such  officer.  We  must 
overrule  this  exception." 

In  Hall  V.  Barton,  25  Barb.  (N.  Y.)  274, 
the  court  said:  ''It  is  objected  that  the  ex- 
hibit was  not  properly  certified.  The  exhibit 
purported  to  be  a  bill  of  sale  in  writing,  by 
the  witness  Meighan  and  his  wife  Mary,  oi 
the  cow  in  question  to  the  plaintiff,  for  $15, 
and  was  signed  'James  and  Mary  Meighan.' 

his 
The  exhibit  was  signed  'James  X  Meighan.' 

mark 
The  commissioner  certified,  upon  it,  that  on 
the  day  of  the  execution  of  the  commission 
the  exhibit  'was  produced  and  shown  to  the 
said  James  Meighan,  a  witness  sworn  and 
examined,  and  by  him  deposed  unto  at  the 
time  of  his  examination  as  a  witness  under 
such  commission.'  This,  I  think,  was  a  suf- 
ficient certificate." 

In  Jackson  v.  Shepherd,  0  Cow.  (N.  Y.) 
444,  an  action  of  ejectment,  the  plaintiff  took 
the  deposition  of  the  clerk  of  the  county 
wherein  the  deed  to  the  property  in  dispute 
was  recorded.  The  clerk  produced  and  ex 
hibited  the  original  deed  to  the  conmiiasioner 
who  took  the  deposition.  The  commissioner 
annexed  to  his  return  a  copy  of  the  deed  and 
not  the  original.  It  was  held  that  the  copy  was 
sufficient.  The  court  said;  "The  act  regulat- 
ing to  the  execution  of  commissions  (1  R.  L. 
520,  8.  11 ) ,  requires  that  all  exhibits  produced 
to  the  commissioners,  and  proved  by  any 
witness,  shall  be  annexed  to  the  commission, 
and  returned  to  the  court,  closed  up  and 
under  the  seals  of  two  or  more  of  the  com- 
missioners. In  Jackson  v.  Hobby  (20  Johns. 
361),  Piatt,  J.,  who  delivered  the  opinion  of 
the  court,  says  of  this  act,  'when  a  statute 
makes  innovations  on  the  common-law  rules 
of  evidence,  its  positive  requirements  must 
be  strictly  complied  with.'  But  in  this  case, 
a  literal  compliance  was  impossible.  The 
exhibit  produced  was  a  record  of  Cayuga 
county;  not  subject  to  the  control  of  the 
party  or  commissioners.  Everything  possible 
was  done  to  identify  the  paper;  and  no  doubt 
can  exist  that  the  same  deed  was  produced  in 
court,  which  was  proved  before  the  commis- 
sioners. We  think  the  peculiar  circumstances 
of  this  case  form  an  exception  to  the  rule  as 
laid  down  in  Jackson  v.  Hobby.  The  nonsuit 
must,  therefore,  be  set  aside;  and  a  new  trial 
granted."  See  to  the  same  effect  Thorn  v. 
Wilson,  27  Ind.  370. 
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In  Atkins  v.  Guice,  21  Ark.  165,  a  witness 
testified  by  deposition  as  to  certain  papers 
which  were  made  exhibits.  Thereafter  and  on 
the  trial  of  the  action  he  sought  to  identify 
the  exhibits  by  the  marks  made  on  them  at 
the  time  the  deposition  was  taken.  It  was 
held  that  the  testimony  was  sufficient  to 
identify  the  exhibits. 

In  Manley  v.  Boston,  etc.  R.  Co.  90  Vt. 
218,  97  Atl.  674,  it  appeared  that  the  exhibits 
in  question  were  marked  with  the  initials  of 
the  magistrate  before  whom  the  witnesses 
deposed  and  they  were  also  numbered.  It 
was  held  that  a  comparison  of  the  magistrate's 
signature  with  his  marks  on  the  exhibits  was 
sufficient  to  identify  them. 

In  Pope  V.  Anthony,  29  Tex.  Civ.  App.  298, 
68  S.  W.  621^  it  was  held  that  an  exhibit  was 
sufficiently  identified  by  a  certificate  of  the 
clerk  of  the  land  office  to  the  effect  that  the 
same  was  an  archive  in  his  office. 

In  San  Antonio,  etc.  K.  Co.  v.  Stuart 
(Tex.)  178  S.  W.  17,  an  action  for  personal 
injuries,  the  plaintiff  took  the  deposition  of  a 
witness,  who  referred  to  two  X-ray  photo- 
graphs taken  of  the  plaintiff's  injury.  These 
photographs  were  marked  Exhibits  one  and 
two  respectively  and  signed  by  the  notary 
public  before  whom  the  deposition  was  taken. 
It  was  held  that  proof  of  the  notary's  signa- 
ture was  sufficient  to  identify  the  exliibits. 
But  in  Renn  v.  Samos,  33  Tex.  760,  the  court 
said:  ''When  an  instrument  of  writing  is 
attempted  to  be  proven  up  by  deposition,  the 
usual  and  recognized  practice  of  proving  the 
identification  is  for  the  deponent  to  attach 
the  instrument  to  his  answer,  marking  and 
describing  the  same;  or  for  the  officer  before 
whom  the  deposition  is  taken  to  certify  that 
it  is  the  identical  instrument  presented  to 
the  witness,  and  about  which  he  testified. 
(Greenl.  Ev.  3  vol.  p.  271;  Redf.  on  Wills, 
2  vol.  p.  31;  9  Tex.  494,  and  11  Tex.  380.) 
But  if  no  identification  is  made,  so  that  the 
court  and  jury  may  know  the  precise  instru- 
ment about  which  the  witness  may  have  tes- 
tified, no  such  instrument  can  be  legitimately 
before  the  court  or  considered  by  the  jury." 

Under  Statute, 

In  some  jurisdictions  it  is  required  by 
statute  that  for  the  purpose  of  identification 
an  exhibit  referred  to  in  a  deposition  shall 
be  annexed  thereto.  It  has  been  held  that 
such  a  statute  is  mandatory  and  unless  the 
exhibit  is  annexed  to  the  deposition  it  will 
not  be  received  in  evidence.  Giles  v.  Paxson, 
36  Fed.  882  (Iowa  statute) ;  Augusta,  etc.  R. 
Co.  V.  Randall,  85  Ga.  297,  11  S.  E.  706; 
Kdleman  v.  Byers,  75  III.  367;  Crane  Co.  v. 
Neel,  104  Mo.  App.  177,  77  S.  W.  766 ;  Thomp- 
son V.  Reed,  10  N.  Bruns.  7.  See  also  Wig- 
gins V.  Guier,  12  La.  Ann.  177. 


In  Thompson  v.  Reed,  supra,  an  action  in 
assumpsit,  the  plaintiff  offered  in  evidence 
three  bills  of  lading,  which  had  been  referred 
to  in  a  deposition  but  were  not  attached 
thereto.  These  bills  were  marked  Exhibit  "A" 
and  had  attached  to  them  the  following  cer- 
tificate from  the  commissioners  before  whom 
the  deposition  was  taken:  "This  is  the  bill 
of  lading  marked  'A'  referred  to  in  the  deposi- 
tion of  William  Edwin  Tucker,  before  us  on 
the  15th  day  of  November,  1859,  and  in  the 
deposition  of  James  Alexander  Forrest,  taken 
before  us  on  the  17th  day  of  November,  1859. 
'John  Fletcher,  Thos.  Woodburn.*'  The  billa 
of  lading  were  sought  to  be  identified  by  the 
testimony  of  a  witness  who  kn^w  the  hand- 
writing of  one  of  the  commissioners.  It  was 
held  that  the  testimony  was  insufficient  to 
identify  the  exhibit,  the  court  saying:  "As 
a  general  rule,  it  can  hardly  be  disputed,  that 
when  in  evidence  taken  under  a  commission, 
documents  are  proved  by  witnesses  examined 
under  the  commission,  such  documents  should 
be  returned  inclosed  with  the  commission  and 
examinations  taken  thereunder.  There  may 
be  exceptions:  as,  for  instance,  where  a  docu- 
ment cannot  by  law  be  removed  from  a  place 
of  custody.  In  such  case,  an  office  or  ex- 
amined copy  would  be  evidence,  but  such  copy 
should  be  certified  and  inclosed  with  the 
commission.  But  there  clearly  should  at  all 
events  be  some  good  reason  for  such  exception, 
which  does  not  exist  in  the  present  case.  Sup- 
posing the  documents  produced  to  be  the 
identical  bills  of  lading  produced  before  the 
commissioners,  why  could  not  they  have  in< 
closed  them  and  sent  them  to  the  court,  just 
as  well  as  some  other  person  (whoever  it 
was)  could  inclose  and  send  them  to  the 
plaintiff's  attorney?  We  must  not  be  sup- 
posed to  hint  at  the  slightest  probability  of 
any  malpractice  in  the  present  case;  but  it 
is  obvious  that  by  sanctioning  such  an  unnec- 
essary deviation  from  a  general  rule,  a  door 
would  be  opened  for  tampering  with  docu- 
ments, or  for  suppressing  them  altogether,  if 
found  to  be  adverse  to  the  party  into  whose 
possession  they  came.  The  prevention  of  such 
things  has  been  carefully  provided  for,  by  the 
positive  provision  for  the  act;  that  such  ex- 
aminations or  depositions  shall  be  closed  up 
under  the  seal  of  the  judge,  commissioner,  or 
other  person  taking  the  same,  and  addressed 
to  the  supreme  court,  and  shall  not  be  opened 
before  the  trial,  without  the  consent  of  the 
parties  to  the  suit.  It  was  argued  that  the 
act  only  applies  to  examinations  or  deposi- 
tions, and  that  these  bills  of  lading  do  not 
come  within  these  terms.  But  if  they  do  not, 
we  cannot  see  how  the  signature  of  the  com- 
missioners could  in  any  way  authenticate 
them.  .  .  .  We  do  not  mean  to  decide 
that  such  documents  as  these  would  not  be 
admissible  (even  if  not  inclosed  by  the  com- 
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niflaionerB),  if  there  were  dear  eirtdenoe  that 
the  papers  tendered  were  the  identical  papers 
produced  before  the  comnussioners,  and  were 
m  exactly  the  same  state  as  when  so  pro- 
duced; but  in  this  case  the  evidence  was 
clearly  insufficient  for  that  purpose.  We 
think  therefore,  under  the  provisions  of  the 
act  of  assembly  which  regulates  all  the  pro- 
ceedings by  commission,  and  the  insufficiency 
of  the  evidence  to  show  their  identity,  these 
documents  were  inadmissible,  and  the  rule 
for  a  new  trial  must  be  discharged." 

In  Augusta,  etc.  R.  Co.  v.  Randall,  86  Ghi. 
297,  11  S.  E.  706,  a  Miss  Klotz  made  an  affi- 
davit for'the  defendant.  Thereafter  her  depo- 
sition was  taken  on  behalf  of  the  defendant 
and  she  therein  referred  to  the  affidavit  she 
had  previously  made.  The  defendant,  during 
the  trial,  introduced  in  evidence  the  deposi- 
tion and  also  offered  to  introduce  in  evidence 
the  affidavit,  which  had  not  been  attached  to 
the  deposition.  Sustaining  a  refusal  to  allow 
the  introduction  of  the  affidavit,  the  court 
said:  "There  was  no  error  in  excluding  the 
affidavit  made  by  Miss  Klotz  shortly  after 
the  alleged  injury  to  Mrs.  Randall.  It  was 
aot  attached  to  her  depositions  as  a  part  of 
her  answers  thereto,  and  was  offered  as  in- 
dependent evidence, -she  having  testified  that 
the  statements  therein  were  true.  If  admis- 
sible at  all,  the  affidavit  should  have  been  at- 
tached to  her  depositions  and  Tetume<f*with 
them  by  the  commissioner  appointed  to  take 
them." 

In  Edleman  t.  Byers,  76  111.  867,  it  ap- 
peared that  the  defendant  through  fraud  was 
induced  to  sign  a  note,  which  he  believed  to 
be  an  agreement  of  agency.  The  plaintiff 
brought  an  action  on  this  note  and  during  the 
pendency  of  the  suit  took  the  depositions  of 
several  witnesses  who  referred  to  the  note. 
The  note  was  not  attached  to  the  depositions. 
It  was  held  that  the  defendant  had  no  right 
to  introduce  the  note  in  evidence  at  the  trial. 
The  court  said :  "But  there  was  such  a  ma- 
terial departure  from  the  requirements  of 
the  statute  in  respect  to  those  depositions, 
that  the  court  should  have  sustained  appel- 
lant's motion,  before  trial,  fo  suppress  them. 
The  note,  which  was  professedly  an  exhibit 
referred  to  in  them,  was  not  attaclied  or  in- 
closed with  the  commission  and  interroga- 
tories sealed  and  sent  to  the  clerk;  but  a 
part  only  of  the  papers  was  so  sent  by  the 
commissioner,  while  the  note,  interrogatories 
and  commission,  and  other  papers,  were  sent 
by  him  to  appellees'  attorneys.  Such  a  prac- 
tice, if  tolerated,  would  lead  to  tampering 
with  the  evidence  thus  sought  to  be  taken, 
and  afford  a  convenient  shield  for  perjury. 
Every  provision  of  the  statute  regulating  the 
mode  of  taking  depositions  must  be  sub- 
stantially complied  with." 

It  has  been  held,  however,  that  where  a 
deposition  is  taken  on  commission  in  a  for- 


eign jurisdiction  and  an  exhibit  referred  to 
is  out  of  the  state  where  the  action  in  which 
the  deposition  is  to  be  used  the  exhibit  need 
not  be  annexed  but  may  be  proved  by  parol 
or  other  extrinsic  evidence.  Smith  v.  Nat. 
Bank,  193  Fed.  256  (Nevada  statute) ;  Peters- 
burg, etc.  Ins.  Co.  v.  Manhattan  F.  Ins.  Co. 
66  Ga.  446;  Fisher  v.  Greene,  95  111.  94;  Am- 
herst Bank  v.  Conkey,  4  Mete.  (Mass.)  459; 
Savage  v.  Birckhead,  20  Pick.  (Mass.)  167; 
Binney  v.  Russell,  109  Mass.  55;  Topp  v. 
Bishop,  136  Mass.  386.  See  also  Marvin  v. 
Raigan,  12  Cush.  (Mass.)  132;  L'Herbette  v. 
Pittsfield  Nat.  Bank,  162  Mass.  137,  38  N.  B. 
368,  44  Am.  St.  Rep.  354;  McCord-Collins 
Mercantile  Co.  v.  Dodson,  32  Okla.  561,  121 
Pac.  1085. 

Thus  in  Petersburg,  etc.  Ins.  dJo.  v.  Man- 
hattan F.  Ins.  Co.  supra,  the  court  said: 
"The  first  ground  of  this  motion  is  alleged 
error  on  the  part  of  the  court  in  not  exclud- 
ing the  interrogatories  of  Spencer,  because, 
in  answer  to  cross-interrogatories,  witness  did 
not  attach  the  original  books  or  a  transcript 
to  the  answers,  nor  the  original  invoices.  The 
answer  is  that  the  commission  was  executed 
in  Delaware,  and  the  witness'  ledger,  journal 
and  cash  book,  all  that  were  saved  from  the 
fire,  were  at  Summit,  Miss.,  and  he  could 
not  reasonably  be  expected  to  produce  them 
to  the  commissioners.  He  could  not  have 
been  required  to  produce  and  attach  the  origi- 
nal papers,  only  a  transcript  under  the  rule, 
and  this  was  not  demand.ed.  To  expect  ledg- 
ers, journals  or  c&sh  books  to  be  attached 
to  answers,  would  scarcely  be  reasonable  or 
necessary — and  no  transcripts  from  said 
books  were  sought  for." 

In  Amherst  Bank  y.  Conkey,  4  Mete. 
(Mass.)  469,  it  was  said:  ''Now  we  are  not 
aware  of  any  rule  making  it  the  duty  of  wit- 
nesses living  abroad  to  send  the  original  let- 
ters addressed  to  them  by  a  correspondent, 
though  the  writer  may  be  one  of  the  parties 
to  a  suit  in  which  the  testimony  of  the  wit- 
ness is  required.  The  letters  may  relate  to 
other  and  important  matters,  and  the  posses- 
sion of  them  may  be  material  for  the  witness 
in  regard  to  his  own  business.  They  may 
relate  to  his  own  conduct  as  an  agent  or 
factor,  and  upon  which  he  may  rely  for  a 
justification  of  this  agency;  or  they  may  con- 
tain private  matters,  which  he  is  under  a 
moral  obligation  not  to  disclose  to  the  world. 
And  again;  we  do  not  think  that  a  witness 
is  obliged  to  furnish  copies  of  letters,  at  the 
mere  call  of  a  plaintiff  or  defendant  who 
hopes  to  reap  some  benefit  from  their  produc- 
tion; for  if  the  copy  of  one  letter  is  called 
for,  where  is  the  limit,  and  why  not  demand 
the  whole  correspondence?  .  .  .  When 
witnesses  live  beyond  the  process  of  the  court, 
inconveniences  and  evils  will  occasionally 
arise  in  procuring  their  testimony,  which  no 
rules  of  court  can  remedy,  nor  eross-exami- 


286 


CITE  THIS  VOL.  ANN.  CAS.  1Bt8£. 


nation  counteract;  and  parties  bo  situated  as 
to  require  foreign  testimony  must  often  sub- 
mit to  the  embarrassmentfi  proceeding  from 
depositions  imperfectly  executed.  EmbsLrrajBa- 
ments  as  often  experienced,  perhaps,  by  the 
one  who  requires  the  depositions,  as  by  the 
other  who  seeks  to  counteract  them.  In  the 
present  case,  if  the  interrogatory  had  been 
confined  to  letters  received  by  the  deponent 
from  the  defendant,  and  had  merely  requested 
him  to  furnish  true  extracts  of  those  parts 
bearing  on  the  immediate  subject  in  con- 
troversy in  this  suit,  and  he  had  declined  to 
comply  with  sutjh  request,  we  might  have 
felt  fully  justified  in  rejecting  the  deposition. 
We  have  examined  the  deposition,  in  conse- 
quence of  the  intimation  that  the  deponent 
admits,  by  implication,  that  the  letters  con- 
tain something  important  to  the  plaintiffs' 
cause;  but  on  a  careful  perusal  of  it  we  see 
no  proof  of  any  fraud  practiced,  or  evidence 
of  collusion  between  the  defendant  and  the 
witness;  and  we  do  not  feel  warranted  in  Act- 
ing on  the  mere  suspicion  and  suggestion  of 
Improper  evasions.  We  are  therefore  of  opin- 
ion, that  the  exceptions  to  the  admission  of 
the  deposition  should  be  overruled,  and  that 
judgment  should  be  entered  for  the  defendant 
on  the  verdict." 
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Verdict  —  Oorreotlon  —  Clerical  Error 
—  AdmiMibility  of  AffldaTit  of  Jnror. 

The  affidavit  of  all  the  jurors  may  be  re- 
ceived to  show  that  by  a  clerical  error  of  the 
jury  the  verdict  returned  in  court  was  the 
opposite  of  the  verdict  unanimously  agreed 
upon  by  them.  Stevens  v.  Montgomery,  27 
Minn.  108,  distinguished. 

[See  note  at  end  of  this  case.] 
Appeal  and  Error  —  Record  *  NeceMdtjr 

of  Settled  Caae  or  Bill  of  Ezceptioiia* 

No  settled  case  or  bill  of  exceptions  is  nec- 
essary to  review  an  order  disposing  of  a  mo- 
tion for  a  new  trial  made  on  that  ground,  the 
affidavits  on  which  such  motion  is  made  being 
returned. 

Verdict  —  Correction  —  Discretion  of 
Court. 

When  a  mistake  is  plainly  shown,  there  is 
little  room  for  discretion  in  the  court  to  re- 
fuse to  act. 

(SyllabuB  by  court.) 


Appeal  from.  Diatriot  Gonrt^  Biee  eonntj: 
Ghildbess,  Judge. 

Action  by  John  Paul,  plaintiff,  a^nst 
C.  W.  Pye,  defendant.  Judgment  for  defend- 
ant. Plaintiff  appeals.  The  facts  are  stated 
in  the  opinion.    Revbbsied. 

(7.  P.  Carpenter  for  appellant. 
William  W,  Pye  for  respondent. 

[14]  Hallam,  J.— 1.  Plaintiff,  driving  a 
motorcycle,  and  defendant,  driving  an  auto- 
mobile, collided  on  a  public  highway.  Each 
claimed  the  collision  was  solely  the  fault  of 
the  other.  Plaintiff  sued  defendant  for  $426.- 
20  damages.  Defendant  answered  denying 
liability,  and  counterclaimed  for  $60  dam- 
ages. The  jury  returned  an  affirmative  ver- 
dict for  defendant  in  the  sum  of  $50.  On  the 
following  morning  all  the  jurors  signed  and 
swore  to  an  affidavit  that  they  in  fact  agreed 
upon  a  verdict  in  favor  of  plaintiff  for  $50, 
but  that  two  forms  of  verdict  had  been  hand- 
ed them  by  the  court,  one  for  plaintiff  and 
one  for  defendant,  each  with  a  blank  for  aa- 
sessment  of  damages,  and  that  the  foreman 
by  mistake  filled  out  and  signed  the  wrong 
form,  and  that,  though  the  verdict  was  read 
in  open  court  and  ass^ited  to  by  them,  they 
did  not  observe  the  mistake.  A  motion  for 
a  ne^  trial  was  made  on  this  and  also  on 
other  grounds.  The  court  denied  the  motion. 
Plaintiff  appealed. 

It  is  impossible  to  read  the  affidavit  of  the 
12  jurors,  without  being  lorced  to  the  con  vie- 
tion  that  justice  has  in  fact  been  misearried, 
and  that  through  a  clerical  error  the  verdict 
as  it  now  stands  is  the  direct  opposite  of  the 
verdict  agreed  upon  by  the  jury.  There  is^o 
practical  or  substantial  reason  why  relief 
from  this  mistake  should  not  be  granted. 
The  trial  court  was  apparently  of  the  opin- 
ion that  he  could  not  receive  the  affidavit  of 
the  jurors  for  the  purpose  of  showing  that 
they  had  made  such  a  clerical  error.  We 
think  such  is  not  the  law.  If  it  is,  then 
there  is  no  relief  from  mistake  committed  by 
a  jury  however  gross  or  palpable  it  may  be, 
for  none  but  the  jurors  themselves  could  ever 
reveal  it.  If  the  amount  involved  were  $50,- 
000,  instead  of  $50,  the  unbearable  conse- 
quence [15]  of  such  a  rule  of  law  would  be 
more  patent,  but  the  principle  would  be  just 
the  same. 

There  is  a  well  settled  rule  that  the  affida- 
vits of  jurors  as  to  misconduct  in  the  jury 
room  or  as  to  their  deliberations  in  reaching 
a  verdict  are  not  admissible  to  impeach  the 
verdict.  This  rule  was  first  applied  in  this 
state  in  1854,  in  St.  Martin  v.  Desnoyer^ 
1  Minn.  156,  61  Am.  Dec.  494,  and  has  been 
applied  in  cases  too  numerous  to  cite  down 
to  Hurlburt  v.  Leachman,  126  Minn.  180,  148 
N.   W.  51,  in  1914.     But  this  rule  U  not 
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applicable  here.  The  affidavit  of  the  jurors 
Is  here  offered,  not  to  show  any  misconduct 
on  the  part  of  the  jury,  nor  to  show  how  the 
jiiiy  reached  their  verdict,  but  to  show  what 
their  verdict  really  was.  A  distinction  is 
properly  drawn  between  these  two  classes  of 
cases.  For  the  latter  purpose  the  affidavits 
of  jurors  may  be  received. 

Naturally  great  caution  should  be  exer- 
cised in  setting  aside  a  verdict  on  this  ground, 
to  the  end  that  tampering  and  collusion  may 
not  prevail,  but  we  have  no  doubt  of  the  pow- 
er of  the  court  to  correct  or  relieve  against 
a  plain  mistake  of  this  character.  Relief 
from  a  mistake  in  reducing  a  verdict  to  writ- 
ing may  be  granted  on  much  the  same  prin- 
ciple as  it  may  be  granted  from  a  mistake  in 
reducing  a  contract  to  writing.  Cases  of  this 
sort,  though  not  conunon,  are  not  so  rare  as 
counsel  seem  to  suppose.  They  have  arisen 
with  sufficient  frequency  so  that  the  law  is 
well  settled  as  we  have  stated  it  above.  Pelz- 
er  Mfg.  Co.  y.  Hamburg-Bremen  F.  Ins.  Co. 
71  Fed.  826 ;  same  case,  76  Fed.  i70,  42  U.  S. 
App.  123,  22  C.  C.  A.  283;  Schwamb  Lumber 
Co.  V.  Schaar,  94  111.  App.  644;  Gillespie  v. 
Aahford,  126  U.  729,  101  K.  W.  649;  Capen 
T.  Stoughton,  16  Gray  (Mass.)  364;  Randall 
T.  Peerless  Motor  Car  Co.  212  Mass.  352,  387, 
99  N.  £.  221 ; .  Dalrymple  v.  Williams,  63 
K.  T.  361,  20  Am.  Rep.  644;  Hodgkins  v. 
Mead,'  119  N.  Y.  166,  23  N.  E.  669 ;  Wolf- 
gram  V.  Schoepke,  123  Wis.  19,  100  N.  W. 
1054,  3  Ann.  Cas.  398;  Roberts  v.  Hughes, 
7  M.  &  W.  (Eng.)  399;  Cogan  v.  Ebden,  1 
Burr.  (Eng.)  383. 

We  accordingly  hold  that  a  'hinanimous 
error  of  the  jury  in  delivering  a  verdict  as 
already  unanimously  agreed  on  in  the  jury 
room"  may  be  shown  by  the  affidavits  of  the 
jurors  themselves  as  a  basis  for  application 
for  relief  by  ordering  a  new  trial.  4  Wig- 
more,  £v.  §  2356. 

Stevens  v.  Montgomery,  27  Minn.  108,  6 
^^  W.  466,  is  cited  as  out  of  [16]  harmony 
^th  this  decision,  but  the  case  is  not  the 
same.  There  the  verdict  was  for  plaintiff, 
but  is  was  claimed  that  the  jury  made  an 
omission  in  their  calculation,  and  that  the 
Terdict  was  returned  for  an  amount  dif- 
ferent from  that  which  the  jury  had  intend- 
ed. To  set  aside  the  verdict  it  was  necessary 
to  review  the  computation  by  which  the  jury 
Iiad  arrived  at  the  verdict.  The  conclusion 
we  have  arrived  at  here  seems  so  just  in 
principle,  as  applied  to  the  facts  of  a  case 
like  the  one  at  bar,  and  it  is  so  unanimously 
supported  by  authority,  that  we  think  Stev- 
ens V.  Montgomery  should  not  require  a  dif- 
ferent result. 

2.  It  is  said  there  is  no  settled  case  or  bill 
of  exceptions.  This  is  true.  But  these  would 
furnish  us  only  with  the  proceedings  on  the 
trial  and  on  the  return  of  the  verdict,  and 


eould  show  only  the  verdict  in  fact  returned* 
the  contents  of  which  are  not  in  dispute.  A 
settled  case  or  bill  of  exceptions  could  not 
'possibly  throw  any  light  on  the  question  as 
to  whether  or  not  the  affidavit  of  the  jurors 
was  true.  The  only  documents  bearing  on 
this  ground  for  new  trial  are  before  us.  That 
is  sufficient.  A  new  trial  will  not  usually 
be  granted  because  of  acts  of  miscojiduct  on 
the  part  of  the  jury  without  a  record  of  the 
proceedings  in  the  case,  because  without  such 
record  this  court  cannot  say  the  trial  court 
might  not  in  its  discretion  say  that  the 
misconduct  did  not  affect  the  result.  Thore- 
son  V.  Quinn,  126  Minn.  48,  147  N.  W.  716. 
But  here  it  is  palpable  that  the  mistake 
aff^ted  the  result. 

3.  It  is  also  said  in  some  of  the  decisions 
that  there  is  an  element  of  discretion  in 
setting  aside  a  verdict  upon  the  ground  of 
mistake;  Dalrymple  v.  W^illiams,  63  N.  T. 
361,  20  Am.  Rep.  544;  Wolfgram  v.  Schoepke, 
123  Wis.  19,  100  N.  W.  1054,  3  Ann.  Cas. 
398;  yet  when  the  facts  plainly  show  that  a 
mistake  such  as  this  one  was  made,  there  is 
not  much  room  for  discretion. 

Order  reversed  and  new  trial  granted. 

AAdaTits  of  Jurors  as  Erldonee  that 
Verdict  Returned  or  Entered  Differed 
from  Verdiot  Aotnally  Found* 

The  object  of  this  note  is  to  review  the 
few  recent  cases  passing  on  the  admissibility 
of  affidavits  of  jurors  to  show  that  their 
verdict  in  a  case  as  entered  differs  from  their 
real  finding.  The  earlier  cases  on  this  point 
are  collected  and  discussed  in  the  note  to 
Wolfgram  v.  Schoepke,  3  Ann.  Cas.  398,  and 
in  the  note  to  Carlson  v.  Adix,  Ann.  Cas. 
1912A  1204. 

In  McGlone  v.  Honger,  56  Ind.  App.  243, 
104  N.  E.  116,  the  jury  returned  a  verdiot  as 
follows:  "We  the  jury  find  for  the  plaintiff 
and  assess  her  damages  at  fifteen  (1500  00) 
dollars."  On  a  motion  to  correct  the  error  in 
the  verdict  there  were  offered  the  affidavits  of 
nine  of  the  jurors,  wherein  they  stated  that 
they  had  assessed  the  damages  of  the  plaintiff 
in  the  sum  of  $1,600  and  not  $15.  It  was  held 
that  the  trial  court  committed  no  error  in 
reading  the  affidavits  and  correcting  the  ver- 
dict. The  court  said:  "The  record  shows  that 
after  the  verdict  was  returned  and  before  judg- 
ment was  rendered  thereon,  appellee  filed  a 
motion  for  judgment  in  the  sum  of  $1,500  on 
the  verdict,  at  the  same  time  filing  therewith 
certain  affidavits  in  support  of  said  motion, 
being  the  affidavits  of  nine  of  the  jurors  in 
said  cause,  of  the  clerk  of  the  cburt  who 
read  the  verdict  when  presented,  and  of  two 
of  the  attorneys  of  appellee,  present  at  the 
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reading,  to  the  effect  that  the  jurors  intended 
to  return  a  verdict  in  favor  of  appellee  for 
$1,500,  that  the  clerk  so  read  it  and  all 
affiants  stated  that  they  understood  it  to  be' 
a  verdict  for  $1,500.  Appellant  claims  that 
the  court  committed  error  in  receiving  these 
affidavits;  that  the  verdict  could  not  be  im- 
peached by  affidavits  of  the  jurors.  The 
general  rule  is  that  the  affidavits  of  jurors 
cannot  -  be  received  to  prove  misconduct  on 
their  part,  or  any  act  done  by  them  which 
would  tend  to  impeach  or  overthrow  their 
verdict.  From  soon  after  the  early  recogni- 
tion of  the  rule  stated,  down  to  the  present 
time,  however,  it  has  been  held  that  the 
lule  did  not  affect  the  power  of  the  court  to 
accept  the  evidence  of  the  jurors  to  pelf'ect 
the  verdict,  nor  to  correct  any  inadvertence 
or  mistake  that  had  occasioned  the  entry  of 
the  verdict  which  was  not  in  accord  with 
the  finding  of  the  jury.  Chicago,  etc.  R.  Co. 
V.  McDaniel  (1893)  134  Ind.  166,  32  N.  E. 
728,  33  N.  E.  769;  Capen  v.  Stoughton 
(1860)  82  Mass.  364.  .  .  .  Appellant  does 
not  contradict  the  statements  as  made  in  the 
affidavits  and  it  is  quite  apparent  that  the 
omission  from  the  verdict  of  the  writtoi 
word  'hundred'  was  a  mere  oversight  or 
clerical  mistake.  We  think  the  law  as  ap- 
plicable to  this  case  is  well  stated  in  the 
ease  of  Capon  ▼.  Stoughton,  supra,  where  the 
court  says:  The  evidence  of  the  jurors  is 
offered  only  to  show  a  mistake,  in  the  nature 
of  a  clerical  error,  which  happened  after  the 
deliberations  of  the  jury  had  ceased,  and 
they  had  actually  agreed  upon  their  verdiet. 
The  error  consisted,  not  in  making  up  their 
verdict  on  wrong  principles  or  on  a  mistake 
of  facts,  but  in  an  omission  to  state  correctly 
in  writing  the  verdict  to  which  thej  had,  by 
a  due  and  regular  course  of  proceeding, 
honestly  and  fairly  arrived.  .  .  .  No  con- 
siderations of  public  policy  require  that  the 
uncontradicted  testimony  of  jurors  to  estab- 
lish an  error  of  this  nature  should  be  ex- 
cluded. Its  admission  does  not  in  any  degree 
infringe  on  the  sanctity  with  which  the  law 
surrounds  the  deliberations  of  jurors,  or  ex- 
pose their  verdicts  to  be  set  aside  through 
proper  influences,  or  upon  grounds  which 
might  prove  dangerous  to  the  purity  and 
steadiness  of  the  administration  of  public 
justice.  On  the  contrary  it  is  a  case  of 
manifest  mistake,  of  merely  formal  and  cler- 
ical character,  which  the  court  ought  to 
interfere  to  correct,  in  order  to  prevent  the 
rights  of  the  parties  from  being  sacrificed  by 
a  blind  adherence  to  a  rule  of  evidence,  in 
itself  highly  salutary  and  reasonable  but 
which  upon  principle  has  no  application  to 
the  present  case.'  The  foregoing  authorities 
seem  to  make  it  clear  that  the  trial  court 
committed  no  error  in  receiving  the  affidavits 
filed  to  explain  and  support  the  verdict  ac« 


tually  intended  to  be  returned  in  this  oaae. 
The  verdict  of  the  jury  should  have  a  rea- 
sonable construction  and  must  not  be  avoid- 
ed except  from  necessity.  Poison  v.  State 
(1894)  137  Ind.  519,  35  N.  E.  907.  While 
it  may  be  true  that  the  verdict  returned  in 
this  case  and  entered  on  the  reeord  was 
susceptible  to  a  different  construction,  from 
that  finally  given  it,  and  that,  for  the  rea- 
son, the  record,  as  it  existed  at  the  time 
the  motion  for  a  venire  de  novo  was  made, 
was  such  as  to  authorize  the  sustaining 
of  such  motion,  yet  we  are  of  the  opinion 
that  the  affidavits  afterward  filed,  setting 
out  the  verdict  as  read  in  open  court  when  it 
was  returned  and  filed,  and  explaining  the 
omission  in  the  written  verdict  returned, 
cured  its  imperfections  and  rendered  harm- 
less any  apparent  error  in  overruling  the 
motion,  and  that,  as  the  records  come  to  us, 
no  substantial  right  of  appellant  is  shown 
to  have  been  violated  by  such  ruling  and 
hence  no  reversible  error  resulted  therefrom. 
,     .  A  motion  to  oorrect  the  verdict  re- 

turned in  the  respect  indicated  supported  by 
the  affidavits  before  the  motion  for  venire  de 
novo  was  ruled  on,  would  probal)ly  have  been 
the  more  consistent  and  appropriate  practice^ 
but  the  same  end,  viz.,  the  correction  of  the 
verdict  so  that  a  judgment  might  be  made 
to  conform  thereto,  would  have  been  r^^u^ed, 
and  the  fact  that  such  affidavits  were  filed 
after  the  motion  for  a  venire  de  novo  had 
been  ruled  on  rather  than  before  in  no  way 
affected  the  substantial  rights  of  appellant. 
Finding  no  available  error  in  the  record,  the 
judgment  below  is  affirmed." 

A  similar  holding  was  made  in  Hays  ▼. 
Hogan  (Mo.)  200  S.  W.  286.  In  that  case 
it  appeared  that  the  jury  agreed  on  a  verdict 
for  the  plaintiff  in  the  sum  of  $6,500  but 
made  the  following  return:  '"We,  the  jury, 
find  the  issues  in  favor  of  the  j>laintiff  and 
against  both  defendants  J.  E.  Hogan  aoid 
B.  S.  Hogan  and  assess  her  damages  at  the 
sum  of  $6,500,  Six  Thousand  $5.00  Dollare.' " 
It  was  held  that  the  affidavits  of  the  jurors 
were  properly  admitted  to  show  their  real 
finding.  The  court  said :  ''When  we  read  the 
verdict  in  this  case  in  the  light  of  the  affida- 
vits filed,  there  can  be  no  reasonable  doubt 
but  what  the  jury  agreed  upon  the  sum  of 
$6,500  as  the  amount  thereof.  This  is  also 
manifest  from  the  figures  $6,600,  the  first 
sum  stated  therein,  but  when  the  attempt 
was  thereafter  made  to  state  the  amount  in 
Words,  the  scrivener  wrote  the  words  *Six 
Thousand,'  for  some  reason  undisclosed  added 
'$6.00  Dollars,'  thereby  making  the  entire 
verdict  as  to  the  amount  read,  'at  the  sum  of 
$6,500,  Six  Thousand  $5.00  Dollars.'  It  is 
perfectly  clear  from  the  face  of  the  entire 
record,  that  is,  the  petition,  answer,  evidence, 
verdict,  and  affidavits  filed,  that  through  the 
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inadvertence  the  scrivener  placed  the  punc- 
tuation point  before  instead  of  after  the  last 
two  naughts  found  in  the  verdict.  Had  it 
been  placed  after  them  instead  of  before,  both 
statements  of  the  amount  would  have  cor- 
responded, and  this  question  would  not  have 
been  here;  but  as  it  stands,  it  contradicts 
the  remainder  of  the  verdict  and  the  affida- 
vits, but  if  transposed  the  entire  verdict 
becomes  harmonious  and  in  keeping  with 
the  record  as  before  stated.  This  view  of 
the  verdict  was  taken  by  the  court  of  appeals 
in  the  case  of  Gurley  v.  O'Dwyer,  61  Mo. 
App.  348.  In  that  case  the  suit  was  on  a 
promissory  note  for  $103.70,  and  the  jury 
returned  the  following  verdict:  'We  the 
jurors  do  find  a  verdict  in  favor  of  the  plain- 
tiff for  $1.12,  16-100.*  The  court  rendered 
judgment  therein  for  the  sum  of  $112.16. 
Thereupon  the  defendant  moved  the  court 
set  aside  verdict  and  judgment,  and  enter 
judgment  on  the  verdict  for  $1.12  and  36-100, 
according  to  the  literal  finding  of  the  jury, 
which  it  was  contended  was  a  perfect  verdict, 
for  $1.12  16/100,  and  therefore  the  court 
had  no  authority  to  change  it  to  $112.16. 
In  passing  upon  that  question,  the  St.  Ix>ui3 
court  of  appeals  said:  'Touching  the  second 
complaint,  we  see  no  reason  why  an  inac- 
curate punctuation  should  destroy  a  verdict 
which  is  responsive  to  the  issues,  any  more 
than  inaccurate  grammar  or  spelling,  so  long 
as  the  meaning  of  the  verdict  is  perfectly 
clear  in  the  light  of  surrounding  circum- 
stances. In  State  v.  McNamara,  100  Mo. 
100,  13  S.  W.  938,  the  jury  in  their  verdict 
assessed  the  defendant's  punishment  to  two 
years  in  the  "pertentiary."  In  Snyder  v. 
U.  S.  112  U.  S.  216,  6  S.  Ct.  118,  28  U.  S. 
(L.  ed.)  697,  the  jury  made  a  still  greater 
blunder  in  spelling.  Both  supreme  courts 
held  that  the  meaning  was  perfectly  plain, 
and  that  the  verdict  was  good.  In  the  case 
at  bar  there  w&s  no  pretense  that  anything 
was  paid  on  the  note.  The  only  defense  inter- 
posed was  non  est  factum.  As  the  verdict  for 
the  jury  was  for  the  note  with  interest,  and 
as  that  is  the  only  verdict  which  they  could 
liave  rendered  in  conformity  with  the  evi- 
dence, provided  they  found  for  the  plaintiff  at 
all,  the  court  did  not  err  in  entering  the 
verdict  according  to  the  obvious  intent  of 
the  jury,  and  rejecting  the  literal  reading 
or  erroneous  punctuation.  Besides  this,  we 
are  bound  to  assume  in  support  of  the  action 
of  the  court  that  the  verdict  was  read  to  the 
jury,  as  is  universally  done,  and  that  they 
assented  to  it  as  a  verdict  for  $112.16.  We 
have  never  heard  of  a  jury  going  down  to 
fractions  of  a  cent  in  their  calculations  of 
damages.  Section  2100  of  the  Revised  Stat- 
utes of  1889  provides  that  errors  not  affect- 
ing substantial  rights  of  the  adverse  parties 
shall  be  disregarded.'  And  we  fully  agree 
Ann.  Cas.  1918B. — 19. 
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with  the  court  of  appeals  in  saying  that  there 
is  no  reason  why  an  inaccuracy  in  punctua- 
tions should  destroy  a  verdict  which  is  re- 
sponsive to  the  issues  any  more  than  inac- 
curacy in  grammar  or  spelling  so  long  as 
the  meaning  of  the  verdict  is  perfectly  clear 
in  the  light  of  the  surrounding  facts  and, 
circumstances.  No  one  can  read  this  verdict 
in  the  light  of  the  facts  and  circumstances 
disclosed  by  this  record  and  reach  any  other 
conclusion  than  that  it  was  the  Intention  of 
the  jury  to  find,  and  did  find,  for  the  plaintiff 
in  the  sum  of  $6,500.  This  point  is  ruled 
against  defendants." 

In  the  reported  case  it  is  held  that  afiida- 
vits  of  jurors  are  properly  received  to  show 
that  the  jury  by  mistake  used  the  wrong 
form  in  returning  its  verdict. 
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V. 
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Kentucky  Court  of  Appeals — January  80, 

1917. 

178  Ky,  629;  191  S.  W,  259. 


Public    Ofllcers   *   Contraot   to    Divide 
Fees  —  Validity. 

An  agreement  by  one  candidate  to  with- 
draw his  candidacy  just  before  election,  when 
too  late  to  fill  the  vacancy,  in  consideration 
of  his  opponent  agreeing  to  appoint  him 
deputy,  and  to  divide  his  fees,  a  fund  to  se- 
cure performance  of  the  agreement  being 
deposited,  is  void  as  against  public  policy, 
and  the  parties  are  equally  at  fault. 

[See  note  at  end  of  this  case.] 

Gambling   Contracts  —  Reoovery   from 
Stakeholder. 

Money  deposited  with  a  stakeholder  on  ac- 
count of  a  gambling  contract  may  be  recov- 
ered from  the  stakeholder  while  in  his  hands 
by  the  perscm  making  the  deposit. 
Definition  of  Stakeholder* 

A  "stakeholder"  is  one  in  whose  hands 
money  or  property  is  deposited  to  abide  the 
event  of  a  gambling  contract. 

Illegal  Contracts  —  Right  of  Parties  to 
ReUcf. 

Contracts  having  a  tendency  to  injure  pub- 
lic service  are  in  a  different  class  from  other 
gambling  contracts  regarding  any  relief  to  be 
afforded  thereunder  by  the  courts. 

Recovery  Back  of  Deposit* 

Where  a  candidate  deposits  money  with  a 
third  party  to  secure  performance  of  an 
agreement  with  his  opponent  to  appoint  him 
deputy,  and  divide  fees  upon  the  latter's  with- 
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drawal  of  his  candidacy,  just  previous  to  elec- 
tion, and  the  stakeholder  loans  the  money  to 
another  party  after  the  agreement  has  been 
acted  upon,  the  depositor  cannot  recover-  the 
money  deposited. 

Appeal  from  Circuit  Court,  Knott  county. 

Action  by  Melvina  Francis,  plaintiff, 
against  S.  H.  Martin,  defendant.  Cross-peti- 
tion by  one  Richie.  From,  judgment  ren- 
dered defendant  appeals.  The  facts  are 
stated  in  the  opinion.     Revebsed. 

W.  A.  Stmfill,  John  Caudill,  W.  E.  Faulk- 
ner and  Faulkner  d  Faulkner  for  appellant. 

J.  D.  Smith  and  Smith  d  Combs  for  ap- 
pellees. 

[530]  Carroll,  J. — Passing  several  ques- 
tions of  practice  raised  by  counsel  for  appel- 
lant and  going  at  once  to  the  merits  of  the 
case,  we  find  that  on  October  31,  1013,  Mar- 
tin, the  appellant,  together  with  Napier,  Stur- 
gill  and  Casebolt,  executed  to  J.  D.  Smith  a 
promissory  note  for  five  [531]  (six)  hun- 
dred dollars,  payable  one  month  after  date; 
that  this  note  was  assigned  by  Smith  to  one 
Cofly,  and  by  Cody  to  Francis;  that  in  1914 
Francis  brought  suit  on  this  note  against 
the  payors;  that  the  appellee,  Richie,  in  No- 
vember, 1915,  came  into  the  case  by  a  petition 
to  be  made  a  party,  which  petition  he  made 
a  cross-petition  against  the  defendant,  Mar- 
tin, now  the  appellant. 

In  his  petition  as  amended  he  set  out  "that 
one  H.  Cody  was  the  regular  nominee  of  the 
Republican  party  for  jailer  of  Knott  county, 
and  that  this  defendant  was  the  regular  nomi- 
nee of  the  Democratic  party  for  the  same 
office  in  said  county  shortly  prior  to  the  regu- 
lar November  election,  1913,  and  to  be  voted 
for  at  said  election.  Defendant  says  that 
he  and  the  said  H.  Cody,  on  or  about  the  30th 
day  of  October  of  said  year  of  1913,  entered 
into  an  agreement  by  which  the  said  H.  Cody 
was  to  resign  his  Republican  nomination  for 
the  office  of  jailer,  and  in  consideration  there- 
for, this  defendant  agreed  to  appoint  said 
H.  Cody  a  deputy  jailer  and  to  give  to  him 
the  entire  proceeds  of  said  office  for  one-half 
of  his  term;  that  in  order  to  assure  to  the 
said  H.  Cody  the  due  performance  of  the  said 
contract  upon  the  part  of  this  defendant,  he, 
the  defendant,  deposited  and  placed  in  the 
hands  of  W.  M.  Sturgill  the  sum  of  five  hun- 
dred dollars  to  be  held  in  trust  by  the  said 
Sturgill,  and  to  be  repaid  to  this  defendant 
in  the  event  he  performed  the  said  contract, 
but  in  the  event  that  he  failed  to  perform 
said  contract,  said  fund  was  to  be  paid  over 
to  the  said  H.  Cody.  Said  W.  M.  Sturgill 
placed  said  money  in  the  hands  of  one  John 


D.  Smith  pursuant  to  the  terms  of  said 
agreement  wherein  this  was  to  be  done  for 
tlie  same  purpose,  after  no  further  nomina- 
tion could  be  made  by  the  Republican  party 
for  said  office. 

"This  defendant  says  that  Jie  is  informed, 
so  believes,  and  charges  that  said  contract 
was  and  is  illegal  and  contrary  to  public 
policy,  and  that  he  now  and  hereby  repudi- 
ates same.  Defendant  says  that  said  J.  D. 
Smith,  heretofore  without  his  knowledge,  de- 
livered said  fund  to  the  defendant,  S.  H. 
Martin,  and  no  part  of  it  has  been  paid 
to  the  said  H.  Cody. 

"He  says  that  the  money  loaned  to  de- 
fendant, S.  H.  Martin,  by  J.  D.  Smith,  for 
which  the  note  in  controversy  was  executed, 
to  wit,  five  hundred  dollars,  w»as  the  prop- 
erty of  this  petitioner;  that  he  placed  said 
[532]  money  in  the  hands  of  the  said  John 
D.  Smith  to  hold  for  him  as  his  bailee  and 
subject  to  his  orders;  that  he  did  not  au- 
thorize said  John  D.  Smith  to  loan  said 
money  to  the  said  S.  H.  Martin  or  any  one 
else,  but  that  he  did  so  without  his  consent; 
that  he  did  not  place  said  money  in  the  hands 
of  said  Smith  for  the  purpose  of  loaning  it, 
or  for  the  purpose  of  using  it  in  the  elec- 
tion to  buy  votes,  or  otherwise.  Tliat  the 
defendant,  S.  H.  Martin,  well  knew  the  facts 
at  the  time  and  knew  that  the  money  loaned 
to  him  by  the  said  John  D.  Smith  was  the 
money  and  the  property  of  this  petitioner; 
that  he  also  knew  for  what  purpose  it  was 
placed  in  the  hands  of  the  said  J.  D.  Smith 
to  hold  as  bailee  for  this  petitioner." 

A  demurrer  by  Martin  to  this  pleading  of 
Richie  was  overruled.  After  this  the  petition 
of  Francis  was  dismissed,  and  it  appearing 
from  the  record  that  Martin  failed  to  deny 
the  averments  of  the  pleading  of  Richie,  judg- 
ment went  against  him  for  the  debt,  with 
interest,  and  he  appeals. 

Having  reached  the  conclusion  that  the 
demurrer  of  Martin  should  have  been  sus- 
tained and  the  cross-petition  of  Richie  dis- 
missed, we  will  proceed  to  state  the  reasons 
that  influenced  us  to  take  this  view  of  the 
caseC 

It  will  be  seen  from  the  cross-petition 
that  in  consideration  of  the  agreement  of 
Richie  to  appoint  Cody  his  deputy  jailer  and 
give  him  the  fees  of  the  office  for  one-half 
of  his  term,  or  two  years,  and  in  further  con- 
sideration of  the  fact  that  he  deposited  with 
Sturgill  five  hundred  dollars  to  insure  the 
fulfillment  of  the  contract  with  Cody — which 
money  Cody  was  to  have  in  the  event  Richie 
failed  to  comply  with  his  agreement — Cody, 
who  was  the  regular  nominee  of  the  Republi- 
can party  for  the  office  of  jailer  of  Knott 
county,  would  withdraw  as  a  candidate  for 
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this  office  a  few  days  before  the  regular 
election  and  when  it  was  too  late  for  the  Re- 
publican party  to  nominate  another  candidate 
for  the  office  of  jailer  in  place'of  Cody. 

We  may  further  assume,  as  a  reasonable 
inference  from  the  averments  of  the  pleading 
and  the  failure  of  Cody  to  complain,  that 
Richie  was  elected  jailer  at  the  November 
election,  1913,  and  performed  his  contract 
with  Cody  by  appointing  him  deputy  jailer 
and  giving  him  the  fees  of  the  office  as  stipu- 
lated in  the  contract. 

[533]  With  this  understanding  of  the  rec- 
ord, the  first  question  to  be  determined  is  the 
validity  of  the  contract  between  Richie  and 
Cody.  Upon  this  subject  we  have  no  hesi- 
tancy in  saying  that  it  was  immoral,  illegal 
and  against  public  policy.  Under  our  form 
of  government  nearly  all  of  our  public  officers 
are  elected  by  the  people  at  regular  elections 
held  in  the  November  preceding  the  beginning 
of  the  term  of  office  in  the  following  January, 
and  in  all  cases,  with  rare  exceptions,  candi- 
dates for  public  offices  at  the  regular  Novem- 
ber election  are  nominated  as  candidates  for 
the  offices  at  the  primary  election  held  in 
August  preceding  the  regular  November  elec- 
tion by  the  voters  of  the  party  with  whom 
the  candidates  affiliate. 

It  also  fairly  appears  from  the  pleading 
that  Richie  at  the  primary  election  held  in 
August,  1913,  had  been  nominated  as  the 
candidate  of  the  Democratic  party  for  the 
office  of  jailer  and  that  Cody  at  this  pri- 
mary election  was  the  nominee  of  the  voters 
of  the  Republican  party  as  its  candidate  for 
this  office.  We  may  further  properly  as- 
sume that  the  voters  of  the  respective  par- 
ties in  Knott  county,  when  they  nominated 
these  men  as  candidates  for  the  office  of  jail- 
er at  the  primary  election  held  in  August, 
li>13,  had  the  right  in  good'  faith  to  believe 
that  they  would  be  the  candidates  of  the 
respective  parties  at  the  regular  November 
election.  And  when  a  candidate  is  so  nomi- 
nated at  a  primary  election,  he  should  not 
be  permitted  to  practice  a  fraud  on  the  peo- 
ple who  nominated  him  and  defeat  the  right 
of  the  party  to  have  a  candidate  for  the  office 
for  which  he  was  nominated  by  entering  into 
a  corrupt  agreement  with  the  candidate  of 
the  opposing  party,  or  with  any  other  per- 
son or  set  of  persons  by  which  he  will  with- 
draw as  a  candidate  at  a  time  when  the 
party  that  nominated  him  cannot  in  the  regu- 
lar way  nominate  a  candidate  in  his  place, 
or  at  any  time  after  he  has  been  nominated. 
The  sale  by  a  candidate  of  his  nomination, 
accompanied  by  his  withdrawal,  is  an  illegal, 
dishonest  and  immoral  thing.  It  is  against 
public  policy  because  it  affects  the  integrity 
of  the  elective  franchise  and  puts  it  in  the 
power  of  a  corrupt  person  to  defeat  the  will 


of  the  people,  or,  at  any  rate,  to  deprive  a 
large  part  of  them  of  the  opportunity  to  have 
a  candidate  of  their  choice  for  the  public 
office  involved. 

[534]  In  addition  to  these  reasons,  arrange- 
ments such  as  were  entered  into  between 
Richie  and  Cody  affect  the  public  good,  be- 
cause they  impose  on  a  public  officer  the  obli- 
gation to  appoint  an  assistant  or  deputy  with- 
out reference  to  his  fitness  or  qualifications 
for  the  place,  and  only  for  the  reason  that  it 
was~a  part  of  an  agreement  entered  into  not 
for  the  benefit  of  the  public  but  pursuant  to 
a  corrupt  bargain  detrimental  to  the  public. 

Richie  of  course  occupies  no  better  place  in 
this  transaction  than  Cody.  He  was  an  ac- 
tive, participating  party  in  the  transaction, 
guilty  of  the  same  immoral,  illegal  and  cor- 
rupt conduct  of  which  Cody  was  guilty.  The 
public  reasons  that  would  forbid  Cody  to  sell 
his  nomination  would  forbid  Richie  to  buy  it. 
One  of  them  was  a  bribe-taker  and  the  other 
a  bribe-giver,  and  in  a  court  of  justice  neither 
of  them,  in  any  matter  growing  out  of  thia 
transaction,  should  be  entitled  to  any  consid- 
eration. If  Richie*  had  failed  to  fulfill  his 
corrupt  bargain  with  Cody,  plainly  a  suit  by 
Cody  seeking  performance  of  the  contract  or 
any  part  of  it  would  be  promptly  dismissed, 
and  likewise  if  Richie  had  performed  this  con- 
tract and  in  any  way  or  manner  Cody  had 
secured  possession  of  the  five  hundred  dollars 
deposited  by  Richie  to  secure  its  performance, 
Richie,  if  he  brought  a  suit  to  recover  it  from 
Cody,  would  be  turned  out  of  court.  The 
courts  would  have  nothing  to  do  with  either 
of  them.  It  would  not  give  to  either  any  re- 
lief, but  would  leave  them  to  settle  their  dif- 
ferences without  the  assistance  of  the  proc- 
esses of  the  law. 

It  is  said,  however,  that  this  court  in  the 
case  of  Com.  v.  Sheeran,  145  Ky.  361,  140  S. 
W.  668,  37  L.R.A.(N.S.)  289,  partially  at 
least  recognized  the  validity  of  contracts  mad& 
between  contending  candidates  for  office  by 
which  one  of  them,  for  a  stipulated  consider- 
ation, should  withdraw  as  a  candidate  in 
favor  of  the  other.  But  we  do  not  find  in  th& 
opinion  in  that  case  any  ground  upon  which 
to  rest  an  argument  that  the  validity  of  such 
a  contract  would  be  sanctioned.  The  question 
in  that  case  did  not  concern  the  validity  of 
a  contract,  and  the  court  in  the  opinion  was. 
careful  to  say  so. 

In  that  case  Sheeran  and  one  Taul  were 
contending  candidates  in  the  Republican 
party  for  the  nomination  for  the  office  of 
sheriff  of  Breckinridge  coimty,  and  before  the 
nominating  convention  was  held,  Taul  and 
Sheeran  entered  into  an  agreement  that  Taul 
would  [535]  withdraw  as  a  candidate  for  th& 
nomination  in  concideration  of  Sheeran's  ap- 
pointment of  him  as  deputy  in  the  event  of 
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his  election..  Pursuant  to  this  arrangement 
Taul  did  withdraw  as  a  candidate  for  the 
nomination,  and  thereafter  Sheeran,  who  was 
nominated  and  elected,  appointed  Taul  a 
deputy  pursuant  to  the  contract.  Subse- 
quently the  Commonwealth  on  the  relation  of 
the  Commonwealth's  Attorney,  brought  suit 
against  Sheeran  asking  the  forfeiture  of  his 
office  upon  the  ground  that  the  agreement 
Sheeran  entered  into  was  in  violation  of  sec- 
tion 3740  of  the  Kentucky  Statutes,  and 
worked  a  forfeiture  of  his  office.  The  court, 
however,  found  that  this  arrangement  be- 
tween Sheeran  and  Taul  was  not  in  violation 
of  the"  statute  relied  on  by  the  Common- 
wealth and  dismissed  the  suit.  This  is  all 
that  was  decided  in  that  case. 

In  the  later  case  of  Campbell  v.  Oflfutt,  151 
Ky.  229,  151  S.  W.  403,  the  court  had  be- 
fore it  a  case  like  this :  Campbell  and  Young, 
attorneys,  assumed  liability  on  a  note  for 
the  benefit  of  Offutt,  and  Oflfutt  who  expect- 
ed to  be  appointed  revenue  agent  by  Bos- 
worth,  who  was  then  a  candidate  for  Auditor, 
executed  to  Campbell  and  Young  his  note  for 
the  liability  they  had  assumed,  and  agreed 
with  them  that  if  he  should  be  appointed  rev- 
enue agent  he  would  employ  them  in  his 
official  capacity  as  his  attorneys.  Bosworth 
was  defeated  as  a  candidate  for  Auditor  and 
Oflfutt  did  not  get  the  office  of  revenue  agent. 
Thereupon  Campbell  and  Yoimg  brought  suit 
against  Oflfutt  on  the  note  he  had  executed 
to  them  under  the  circumstances  stated.  In 
holding  that  they  could  not  recover,  the  court 

said: 

"Such  an  agreement  is  contrary  to  public 
policy  and  is  void.     If  Offutt  had   secured 
the  office  and  had  refused  to  employ  Camp- 
bell and  Young  as  his  attorneys  to  attend  to 
the  business  of  the  office  and  they  had  sued 
him  upon  this  contract,  no  court  would  have 
enforced  it,  or  given  damages  for  its  breach. 
The  law  requires  of  a  public  officer  that  he 
shall  use  his  best  skill  and  judgment  for  the 
protection    of   the    public    interest,    and    an 
agreement  before  his  appointment  to  divide 
the  fees  of  the  office  with  an  attorney.  If  sus- 
tained,   might   seriously   cripple   the   public 
service;   for  in  this* event  the  public  would 
secure  the  services  of  an  attorney  in  some 
instances  who  would  oflfer  the  best  terms  to 
the  official  to  secure  the  employment.     It  is 
not  [536]  material  here  that  Oflfutt  .failed  to 
get  the  office  by  reason  of  the  fact  that  Bos- 
worth was  not  elected  Auditor,  and  it  is  not 
material  that  the   attorneys  would   in   fact 
have  discharged  their  duties  faithfully  and 
well.     The  agreement  being  one  which   the 
law   will   not  tolerate,   cannot   be   enforced. 
The  consideration  of  the  transaction  is  the 
illegal  agreement,  and  as  the  notes  rest  upon 
an   illegal   transaction,   they   cannot   be   en- 
forced." 


But  conceding  the  illegality  of  the  contract 
between  Richie  and  Codv,  and  further  conced- 
ing*that  a  suit  by  either  of  them  to  obtain 
any  relief  aaising  out  of  this  transaction 
would  be  dismissed,  the  argument  is  made  on 
behalf  of  Richie  that  this  money  was  de- 
livered by  Smith,  the  stake-holder,  to  Martin, 
without  the  consent  of  Richie,  and,  th^efore, 
Martin  should  be  treated  as  holding  it  in 
the  same  manner  that  Sturgill  originally  held 
it,  as  he  had  knowledge  of  the  arrangement 
under  which  the  money  was  placed  in  the 
hands  of  Sturgill.  And  so  it  is  said  that  as 
Richie  would  have  the  right  to  recover  the 
money  from  Sturgill  while  it  was  in  his 
hands,  so  he  has  the  right  to  recover  it  from 
Martin  who  voluntarily  and  with  knowledge 
of  the  facts  took  the  place  of  Sturgill  in  the 
transaction. 

In  order  to  give  Richie  the  full  benefit  of 
this  argument  we  will  assume  that  Martin 
occupies  the  place  of  Sturgill  as  stake-holder 
and  consider  the  question  as  if  it  were  a  suit 
by  Richie  against  Sturgill  to  recover  from 
him  the  money.  Looking  at  the  matter  from 
this  standpoint  is  putting  as  favorable  a  view 
on  the  transaction  as  Richie  could  ask,  and 
yet  we  are  quite  sure  that  Richie  cannot  have 
the  relief  he  seeks.  The  arrangement  be- 
tween Richie  and  Cody  was,  as  we  have  point- 
ed but,  corrupt  and  illegal,  and'  the  vicious 
qualities  of  the  contract  between  them  taint 
every  aspect  of  the  transaction  to  such  an  ex- 
tent that  neither  of  them  should  be  aflforded 
any  redress  in  a  court  of  justice  on  account 
of  anything  growing  out  of  this  business. 

It  is  very  true  there  is  abundant  authority 
for  the  proposition  that  money,  wagered  or 
bet  and  deposited  in  the  hands  of  a  stake- 
holder to  be  held  by  him  until  the  outcome 
of  the  wager  or  bet  is  determined,  may  be 
recovered  from  the  stake-holder  by  the  perspn 
making  the  deposit  while  it  is  in  the  hands 
of  the  stake-holder.  Donahoe  v.  McDonald, 
92  Ky.  123,  17  S.  W.  195 ;  Connor  v.  Ragland, 
15  B.  Mon.  (Ky.)  634;  Hutchings  v.  Stilwell, 
18  B.  Mon.  (Ky.)  776;  [537]  Turner  v. 
Thompson,  107  Ky.  647,  55  S.  W.  210;  Gard- 
ner V.  Ballard,  114  Ky.  93,  70  S.  W.  196. 

It  should  be  said,  however,  that  the  de- 
cisions in  these  cases  were  rested  on  section 
1959  of  the  Kentucky  Statutes,  providing 
that:  "The  stake-holder  of  any  money,  or 
other  thing  that  may  be  staked  on  any  bet 
or  wager,  shall,  when  thereto  notified,  return 
the  same  to  the  person  making  the  stake  or 
deposit,  and,  for  failing  to  do  so,  the  amount 
or  value  of  the  stake  may  be  recovered  from 
him  by  the  party  aggrieved." 

But  aside  from  this  statute  and  the  Ken- 
tucky cases,  it  is  a  general  and  well  settled 
principle  of  law  that  money  deposited  with  a 
stake-holder   on  account  of  a  wager  or  bet 
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of  any  kind  may  be  recovered  from  the  stake- 
holder %?hile  it  is  in  his  hands  by  the  person 
making  tjie  deposit.     Stacy  v.  Foss,  19  Me. 

335,  36  Am.  Dec.  755 ;  McAllister  v.  Hoffman, 
16  8.  &  R.  (Pa.)  147,  16  Am.  Dec.  556;  20 
Cyc.  947;  14  Am.  &  Eng.  Enc.  of  Law  (2d 
ed.)  631;  Bernard  v.  Taylor,  23  Ore.  416,  31 
Pac  968,  37  Am.  St.  Rep.  693,  18  L.R.A.  859. 

But  in  all  of  these  cases  that  we  have  had 
opportunity  to  examine  the  stake-holder  was 
holding  the  money  pending  the  settlement  of 
a  wager  or  bet  or  the  outcome  of  some  kind 
of  a  gambling  venture,  and  so  holding  it,  he 
was  held  to  be  acting  as  the  agent  of  the  de- 
positor with  the  right  in  the  depositor  to  re- 
voke the  agency  and  demand  the  return  of 
the  deposit  before  it  had  been  paid  over.  And 
a  stake-holder  in  some  of  the  authorities  is 
defined  as  one  in  whose  hands  money  or  prop- 
erty is  deposited  to  abide  the  event  of  a 
gambling  contract.  Dauler  V.  Hartley,  178 
Pa.  St.  23,  35  Atl.  857.  For  other  definitions 
see  Bouvier's  Law  Dictionary,  title  ''stake- 
holder;" 36  Cyc.  813. 

Ordinarily  wagers  or  bets  or  gambling  con- 
tracts do  not  affect  the  public  generally,  but 
only  the  individuals  directly  concerned  in  the 
transaction  and  consequently  the  courts  hold 
that  when  an  individual  has  made  a  deposit 
with  a  atake-holder  of  a  sum  of  money  to  be 
paid  over  to  another  party  on  the  happening 
of  a  certain  contingency,  although  the  trans- 
action upon  which  the  bet  or  wager  was  made 
may  have  been  forbidden  by  law,  the  depositor 
may  repudiate  or  withdraw  his  wager  or  bet 
and  recover  the  deposit  while  in  the  hands  of 
the  stalce-holder. 

But  the  question  t^e  have  goes  far  beyond 
the  scope  of  an  ordinary  gambling  contract 
or  an  ordinary  violation  [538]  of  a  stat- 
ute. Its  evil  consequences  were  not  confined 
to  the  persons  immediately  concerned  in  the 
transaction,  and  we  are  not  disposed  to  ex- 
tend to  the  facts  appearing  in  this  case  the 
rule,  that  money  on  deposit  with  a  mere 
stake-holder,  awaiting  the  outcome  of  some 
wager  or  bet  or  the  result  of  some  gambling 
contract,  may  be  recovered  by  the  depositor. 

Numerous  cases  can  be  found  illustrating 
the  disposition  of  the  courts  to  put  contracts 
that  have  a  tendency  to  injure  the  public 
service,  or  to  interfere  with  or  corrupt  the 
free  exercise  of  the  elective  franchise,  or  that 
affect  public  offices,  in  a  class  distinct  from 
mere  gambling  contracts  or  contracts  involv- 
ing the  violation  of  a  statute.  Schneider  v. 
Local  Union  No.  60,  116  La.  270,  7  Ann.  Cas. 
868,  40  So.  700,  5  L.R.A.(N.S.)  891;  Basket 
V.  Moss,  115  N.  C.  448,  20  S.  E.  733,  48 
L.R.A.  842,  44  Am.  St.  Rep.  463 ;  Livingston 
V.  Page,  74  Vt.  356,  52  Atl.  905,  59  L.R.A. 

336,  93  Am.  St.  Rep.  901;  Exchange  Nat. 
Bank  V.  Henderson,  139  Ga.  200,  77  S.  E.  36, 
ol  L.R.A.(N.S.)  549;  Marshall  v.  Baltimore, 
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etc.  R.  Co.  16  How.  314,  14  U.  S.  (L.  ed.) 
953.  See  also  Greenhow  on  Public  Policy 
338. 

The  intent  of  the  rule  laid  down  in  these 
cases  as  well  as  in  many  others  that  might 
be  referred  to  manifests  a  purpose  on  the  part 
of  the  courts  to  protect  public  ofiicers  and 
public  officers  from  all  immoral  and  corrupt- 
ing influences  having  a  tendency,  to  injurious- 
ly affect  the  public  good,  and  there  is  no 
good  reason  why  the  wholesome  principle  run- 
ning through  these  cases  should  not  be  ex- 
tended and  properly  applied  to  the  case  we 
have.  When  so  extended  and  applied  it  for- 
bids that  courts  should  grant  to  any  person 
connected  with  such  affairs  the  relief  that 
might  be  afforded  if  the  transaction  were 
looked  on  merely  as  a  gambling  or  illegal 
contract  or  arrangement  and  Sturgill  or  Mar- 
tin regarded  as  mere  stake-holders  for  the 
parties  concerned  in  the  venture. 

This  money  was  deposited  by  Richie  with 
Sturgill  pursuant  to  and  as  a  part  of  a  cor- 
rupt, immoral  and  illegal  bargain  deeply  af- 
fecting the  public  interest.  It  was  not  de- 
posited as  a  result  of  any  wager  or  bet  or 
gambling  contract  entered  into  between 
Richie  and  Cody  that  concerned  them  alone. 
The  voters  and  the  people  of  Knott  county, 
irrespective  of  party  affiliation,  and  especially 
the  Republican  voters  of  that  county,  were 
directly  affected  by  the  illegality  and  the  im- 
morality [539]  of  this  contract.  In  its  es- 
sential elements  the  purpose  of  it  was  to 
obstruct  and  interfere  with  the  elective  fran- 
chise and  to  deprive  by  means  of  a  corrupt 
bargain  a  body  of  citizens  of  the  right  to 
vote  for  the  candidate  of  their  party.  And 
every  contract  that  has  for  its  essential  pur- 
pose the  obstruction  of  or  interference  with 
the  elective  franchise  in  any  form  or  manner 
or  that  involves  the  trading  or  trafficking  in 
public  offices,  concerns  matters  too  serious  to 
be  regulated  by  rules  of  law  applied  in  mere 
gambling  contracts  between  individuals. 
Contracts  such  as  the  one  entered  into  be- 
tween Richie  and  Cody,  and  every  branch  of 
such  contracts,  and  everything  arising  out  of 
them,  deserve  the  severest  condemnation  and 
no  party  to  such  a  contract  should  be  al- 
lowed to  come  into  a  court  and  obtain  relief 
on  account  of  anything  connected  witli  or 
arising  on  such  a  contract,  unless  it  affirm- 
atively appears  that  the  party  asking  relief 
had  in  good  faith  rescinded  or  repudiated,  or 
attempted  in  good  faith  to  rescind  or  repudi- 
ate, the  contract  before  any  material  thing 
looking  to  its  accomplishment  had  been  done 
by  any  person  connected  with  it.  If  the  per- 
son asking  relief  from  anything  growing  out 
of  such  a  contract  can  affirmatively  show  that 
after  entering  into  the  contract  he  changed 
his  mind  and  in  good  faith  abandoned  the 
contract   and   everything  connected   with   it 
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before  it  was  consninmated  he  should  have 
such  relief  as  he  would  be  entitled  to  in  cases 
not  affected  by  any  vice  or  infirmity  in  the 
contract,  but  not  otherwise. 

And  ao  in  this  case,  if  Richie  had  repented 
of  his  illegal  purpose  and  demanded  the  re- 
turn of  this  money  before  the  withdrawal  of 
Cody,  we  would  say  that  he  might  recover 
it;  but  he  d\^  not  do  this.  He  did  not  seek 
to  recover  this  money  until  long  after  Cody 
had  withdrawn  as  a  candidate  or  until  long 
after  the  corrupt  bargain  had  been  consum- 
mated and  everything  that  was  contemplated 
by  the  parties  to  it  had  been  accomplished. 

For  the  reasons  set  forth  in  the  opinion, 
the  judgment  is  reversed,  with  directions  to 
set  aside  the  judgment  against  Martin 'and 
dismiss  the  cross-petition  of  Richie. 


NOTE. 

The  reported  case  holds  that  an  agreement 
by  a  candidate  for  a  public  office  with  a  rival 
candidate  to  give  to  the  latter,  in  considera- 
tion of  his  withdrawal,  one-half  the  proceeds 
of  the  office,  is  void  as  against  public  policy. 
It  is  also  lield  that  in  such  a  case  the  promi- 
sor is  not  ordinarily  entitled  to  the  aid  of  the 
courts  to  recover  from  the  stakeholder  a  de- 
posit made  by  him  to  secure  the  performance 
of  his  illegal  contract.  It  is,  however,  said 
by  way  of  dictum  that  if,  before  the  contract 
is  executed,  he  repents  of  his  illegal  purpose 
and  abandons  the  contract  he  is  entitled  to 
the  return  of  the  money  deposited.  The  valid- 
ity of  a  contract  providing  for  the  division 
of  the  salary  of  a  public  officer  is  considered 
in  the  note  to  Anderson  v.  Branstroih,  Ann. 
Cas.  1914D  817,  contracts  made  in  considera- 
tion of  the  withdrawal  of  a  rival  candidate 
being  discussed  therein. 
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Landlord  and  Tenant  —  Covenant  by 
Tenant  to  Insure  —  Dnty  to  Insure 
against  Acts  of  Pnblio  Enemy. 

A  covenant  in  a  lease  binding  the  tenant  to 
keep  the  premises  insured  against  fire  in  a 


named  insurance  company  or  some  other  re- 
sponsible company  does  not  obligate  Jiim  to 
insure  against  fire  caused  by  the  military 
operations  of  the  public  enemy,  where  the 
company  named  does  not  insure  against  risks 
of  that  kind. 

[See  note  at  end  of  this  case.] 

[49]  Appeal  from  the  decision  of  Roche,  J. 

The  facts,  which  are  summarized  in  the 
head-note,  are  fullv  stated  in  the  report  in 
[1918]   1  K.  B.  17L 

Roche,  J.,  gave  judgment  for  the  defend- 
ants, holding — (1)  that  evidence  was  ad- 
missible to  prove  that  the  named  companies 
had  never  insured  against  aircraft  risks  and 
that  their  policies  had  always  excepted  the 
risks  above  mentioned;  (2)  that  the  cove- 
nant was  to  effect  such  a  4)olicy  as  was  the 
usual  policy  of  the  companies  in  question  at 
the  date  of  the  lease,  or  such  a  policy  as 
might  from  time  to  time  be  usual  during 
the  currency  of  the  lease;  and  (3)  that 
there  had  been  no  breach  of  the  covenant 
by  the  defendants. 

The  plaintiff  appealed. 

Lewis  ThomaSf  K,  C  and  A.  IT.  H.  Rich- 
a/rdaon  for   plaintiff. 

GolanVf  K,  0.  and  Gervais  Rentoul  for  de- 
fendants. 

E.  J.  StokeSf  solicitor  for  plaintiff. 

Hewitt  d  Chapman f  solicitors  for  defend- 
ants. 

[51]  PiCKPORD,  L.  J. — This  is  an  appeal 
from  a  decision  of  Roche,  J.,  who  gave  judg- 
ment in  favour  of  the  defendants,  who  are 
tenants  of  the  plaintiff.  The  question  arises 
upon  a  covenant  by  the  lessee  [52]  in  the 
lease — the  covenant  being  the  same  in  each 
lease — ^which  is  in  the  following  terms: 
"And  also  will  at  the  like"  (i.  e.  his  own; 
'^expense  insure  and  keep  insured  all  erections 
and  buildings  on  the  said  piece  or  parcel  of 
ground  hereby  demised  against  loss  and 
damage  by  fire  in  the  names  of  the  lessor 
and  the  lessee  in  the  Imperial  Insurance 
Company  or  in  some  other  responsible  office 
or  ofiices  in  London  or  Westminster  to  be 
previously  approved  of  in  writing  by  the 
lessor  in  the  sum  of  6001.  at  the  least  and 
will  on  demand  produce  to  the  lessor  the 
policy  or  policies  of  assurance  and  the  re- 
ceipt for  the  current  yearns  premium  and 
other  sums  payable  in  respect  thereof."  The 
latter  words  about  production  of  the  policy 
are  merely  ancillary  to  the  main  covenant. 
The  defendants  effected  an  ordinary  policy 
of  insurance,  condition  4  of  which  is  in  these 
terms:  "This  policy  does  not  cover  loss  or 
damage  occasioned  by  or  happening  through 
invasion,  foreign  enemy,  .  .  .  military 
or   usurped    power,"    and   the   question   has 
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arisen  whether  the  covenant  requires  the  de- 
fendants to  insure  against  loss  and  damage 
by  fire  caused  by  enemy  aircraft.  The  plain- 
tiff claims  that  he  is  entitled  to  have  an 
insurance  effected  by  the  defendants  to  cover 
that  risk;  the  defendants,  on  the  other  hand, 
say  that  the  plaintiff  is  not  entitled  to  a 
policy  covering  that  risk,  but  is  only  en- 
titled to  an  insurance  in  the  form  that  has 
in  fact  been  effected".  In  my  opinion  the 
question  we  have  to  decide  turns  mainly  up- 
on the  interpretation  to  be  put  upon  the 
covenant,  but  to  a  certain  extent  it  turns 
upon  the  evidence  that  was  given.  I  re- 
gret to  say  that  I  do  not  take  the  same  view 
as  the  other  members  of  the  Court,  and,  as 
I  differ  from  them  and  from  Roche,  J.,  I 
need  hardly  say  that  I  have  great  doubt 
about  the  correctness  of  my  decision,  but  as 
I  have  formed  an  opinion  I  think  it  right  to 
express  it. 

It  has  been  argued  on  behalf  of  the  de- 
fendants that  the  covenant  means  that  a 
policy  is  to  be  taken  out  with  the  Imperial 
Insurance  Company  or  with  some  other 
office  in  London  or  Westminster,  to  be  ap- 
proved in  writing  by  the  lessor,  in  the  ordi- 
nary terms  in  which  the  named  or  approved 
office  issues  policies  from  time  to  time.  It 
is  said  that  if  the  policy  is  effected  in  the 
terms  of  the  ordinary  policy  current  at  the 
date  of  the  lease  that  is  sufficient,  and  it 
matters  not  that  the  terms  of  the  usual 
policy  may  vary  during  the  currency  of  the 
lease.  That  is  one  view.  Another  view 
[53]  is  that  the  covenant  means  that  what 
is  required  is  the  ordinary  policy  current 
from  time  to  time,  and,  therefore,  if  the 
terms  of  the  ordinary  policy  varied  from 
year  to  year  or  period  to  period  during 
tbe  currency  of  the  lease,  so  the  obli- 
gation under  the  covenant  would  vary. 
So  also,  although  it  does  not  arise  in 
this  case,  if  the  insurance  were  effected, 
not  in  the  Imperial  Insurance  Company, 
but  in  some  other  responsible  office  in 
London  or  Westminster  approved  by  the 
lessor,  the  tenant's  obligation  miglit  be  dif- 
ferent from  that  which  would  arise  if  the 
insurance  had  been  effected  with  the  Im- 
perial Insurance  Company,  there  being  noth- 
ing to  show  that  the  ordinary  policy  of  *  the 
various  offices  is  the  same.  According  to 
the  argument,  the  policy  therefore  might 
'^ary  from  year  to  year  according  to  the  ordi- 
nary policy  of  the.  Imperial  Insurance  Com- 
pany, or  it  might  vary  if  the  insurance  were 
effected  with  some  other  office.  I  cannot 
think  that  that  is  the  way  to  interpret  the 
covenant.  It  cannot  have  been  intended  that 
the  meaning  of  the  obligation  imposed  by 
the  covenant  should  be  ascertained  bv  an 
examination  of  the  practice  of  the  particular 
company  or  of  more  than  one  company  from 
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time  to  time.  The  covenant  requires  an  in- 
surance ^^against  loss  and  damage  by  fire." 
Pausing  there  for  a  moment,  although  I  do 
not  ignore  the  words  that  follow,  that  seems 
to  me  to  require  an  insurance  against  loss 
and  damage  by  fire  from  all  causes,  not  from 
fire  from  some  causes,  and  I  am  not  much 
impressed  by  the  case  which  was  put  during 
the  argument  as  to  loss  due  to  arson  com- 
mitted by  the  tenant.  The  policy  might  by 
its  terms  cover  such  a  case,  but  it  has  been 
held  that  the  tenant  could  not  recover  as 
he  cottld  not  plead  his  own  wrong.  Nor 
am  I  impressed  by  the  other  case  put  where 
it  has  been  held  that  the  ordinary  policy 
against  fire  does  not  cover  damage  caused 
by  overheating  from  a  fire  in  an  ordinary 
grate.  There  the  damage  was  held  not  to  be 
damage  by  fire,  but  damage  by  heating, 
damage  caused  by  an  ordinary  domestic  fire 
not  being  covered  unless  it  sets  fire  to  the 
house.  By  this  covenant  the  insurance  is 
to  be  effected  with  the  Imperial  Insurance 
Company  or  with  some  other  responsible  and 
approved  office  in  London  or  Westminster. 
The  Imperial  Insurance  Company  has  been 
incorporated  with,  but  not  absorbed  by,  tbe 
Alliance  Company.  The  insurance  being  ef- 
fected with  the  Alliance  Company,  with 
which  the  Imperial  Insurance  Company  has 
been  [54]  incorporated,  is  an  insurance  with 
the  Imperial  Insurance  Company,  and  it  is 
unnecessary  to  consider  whether  the  pla'in- 
tiff  would  be  entitled  to  raise  the  point  that 
he  had  not  approved  in  writing  of  this  in- 
surance with  the  Alliance  Company,  for  the  * 
plaintiff  does  not  in  fact  take  the  point.  Be- 
ing an  insurance  with  the  designated  com- 
pany, if  the  defendants  had  been  able  to 
show  that  they  could  not  have  effected  with 
it  a  policy  such  as  they  ought  to  have  effected 
against  risks  of  fire  of  all  kinds,  I  think 
that  in  all  probability  they  would  have 
discharged  their  obligation,  but  the  evidence 
called  on  their  behalf  falls  far  short  of  show- 
ing that.  The  ordinary  policy  of  the  Im- 
perial Insurance  Company,  and  now  of  the 
Alliance  Company,  contains  condition  4, 
which,  as  we  know  from  the  decision  in 
Drinkwater  v.  London  Assur.  Corp.  (1767) 
2  Wills.  K.  B.  363,  95  Eng.  Rep.  (Reprint) 
863,  has  been  in  policies  for  considerably 
more  than  a  century.  It  was  inserted  and 
has  been  kept  in,  no  one  paying  any  atten- 
tion to  it  or  having  much  occasion  to  con- 
sider it  till  recentlv.  Whether  if  the  ten- 
ants  had  asked  the  Alliance  Company  for 
a  policy  excluding  that  clause  and  covering 
all  risks  they  could  have  got  it  I  do  not 
know,  but  the  evidence  fell  far  short  of 
showing  that  they  could  not  have  obtained 
it.  It  was  for  the  defendants  to  establish 
that  they  could  not  obtain  such  a  policy. 
The   evidence   of    the    secretary    of   the   Al«- 
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liance  Company  was  of  the  vaguest  possible 
description.  In  examination-in-chief  he  was 
asked:  "In  1905  did  your  company  issue 
fire  policies  to  insure  against  aircraft?"  and 
he  said  "No."  "Have  you  ever  done  so.?" 
"No."  In  cross-examination  he  said  he  did 
not  know  whether  liis  company  had  ever 
been  asked  at  any  time  to  insure  against 
aircrift  because  the  matter  would  not  come 
before  him.  In  answer  to  Roche,  J.,  he  said 
that  within  his  recollection  the  Alliance  fire 
policies'  always  excluded  loss  or  damage  hap- 
pening through  invasion,  &c.  Again,  "On  be- 
ing  asked  by  the  judge  whether  as  a  matter 
of  policy  his  company  had  taken  up  aircraft 
risks,  he  said  that  they  had  never  insured 
against  aircrift  risks  or  fire  occasioned  by 
aircraft  risks,  and  that  nearly  all  the  Lon- 
don oflfices  had  done  the  same.  The  witness 
only  proved  that  the  policy  actually  issued 
was  the  company's  ordinary  policy;  he  knew 
the  company  did  not  efi'ect  policies  covering 
risk  of  fire  caused  by  enemy  aircraft,  but 
did  not  know  whether,  if  they  had  been  asked 
[55]  and  been  paid  an  additional  premium, 
they  would  not  have  issued  a  policy  covering 
that  risk.  It  may  be  that  after  the  Govern- 
ment insurance  scheme  came  into  existence 
the  company  considered  it  better  to  work 
that  scheme,  but,  however  that  may  be,  it 
was  for  the  defendants  to  show,  and  in  my 
opinion  they  failed  to  show,  that  they  could 
not  effect  with  the  Alliance  Company  the 
policy  they  ought  to  have  effected  accord- 
ing to  my  interpretation  of  the  covenant. 
I  think,  therefore,  tliat  there  was  a  breach 
of  covenant,  but,  as  the  other  members  of 
the  Court  think  differently,  the  appeal  will 
be  dismissed. 

Wahbinqton,  L.  J.  {after  referring  to  the 
terms  of  the  leases  and  reading  the  covenant 
in  question^  continued). — ^The  plaintiff,  who 
is  the  lessor,  has  in  each  case  brought  an 
action  of  ejectment,  alleging  that  the  terms 
have  been  determined  by  the  defendants'  fail- 
ure to  comply  with  the  covenant  to  insure. 
The  concrete  question  is  whether  the  cove- 
nant is  satisfied  by  the  taking  out  of  a  pol- 
icy in  the  ordinary  form  adopted  by  the  Al- 
liance Company  (with  which  the  Imperial 
Insurance  Company  has  been  incorporated), 
and  which  excludes  from  the  risks  under- 
taken "loss  or  damage  occasioned  by  or  hap- 
pening through  invasion,  foreign  enemy 
.     .     military  or  usurped  power." 

Before  I  deal  with  the  question  of  con- 
struction there  are  one  or  two  facts  which  I 
think  should  be  mentioned.  In  each  case 
there  was  subsisting  at  the  date  of  the 
lease  a  policy  against  fire  in  the  names  of 
the  builder  and  the  lessor  with  the  Alliance 
Company.  In  each  case  the  policy  was 
lieaded    "Alliance    Assurance    Co.    Limited 


with  which  is  Incorporated  the  Imperial 
Insurance  Co.  Limited."  At  the  date  of  the 
lease  the  Imperial  Insurance  Company  was 
no  longer  existing  except  so  far  as  it  existed 
in  the  body  of  the  Alliance  Company.  I  take 
it,  therefore,  that  when  the  covenant  says 
"insure  and  keep  insured  ...  in  the 
Imperial  Insurance  Company"  that  means, 
in  reference  to  the  facts  of  this  case,  in  the 
Alliance  Company.  St»  far,  therefore,  the 
defendants  have  complied  with  the  covenant 
by  insuring  in  the  office  with  which  they 
were  not  only  under  an  obligation  to  in- 
sure but  had  the  right  to  insure,  inasmuch 
as  the  covenant  did  not  give  the  lessor  a 
right  to  impose  another  office,  but  only  gave 
him  the  right  to  approve  or  withhold  ap- 
proval [56]  from  some  other  office  appar- 
ently to  be  selected  by  the  lessees.  The 
primary  obligation  and  right  is  to  insure 
in  the  Imperial  Insurance  Company,  now  the 
Alliance  Company. 

I  turn  now  to  the  covenant.  It  requires 
the  defendants  to  insure  and  keep  insured 
the  premises  against  loss  and  damage  by  fire 
with  the  Alliance  Company;  I  now  leave 
out  the  others.  The  lessees  are  to  "insure 
and  keep  insured."  The  word  "insure"  is 
equivalent  to  "shall  take  out  a  policy  of  in- 
surance," because  every  one  who  enters  into 
an  obligation  of  this  kind  is  perfectly  well 
aware  that  the  great  insurance  companies, 
of  which  the  Alliance  Company  is  one,  in- 
sure against  fire  by  the  issue  of  a  policy  of 
insurance.  The  words  "keep  insured"  refer 
to  a  different  matter.  The  policy  when 
once  effected  is  liable  to  expire  at  the  end 
of  the  year  for  which  the  first  premium  is 
paid  unless  it  is  renewed  by  the  payment  of 
another  premium.  The  tenant  "insures" 
when  he  takes  out  the  policy,  and  he  "keeps 
insured"  by  paying  the  premium  for  the  suc- 
ceeding year.  The  question  now  is  what  is 
meant  by  the  words  "insure  and  keep  in- 
sured .  .  .  against  loss  and  damage  by 
fire."  Does  that  expression  mean  loss  and 
damage  by  fire  however  occasioned,  or  does 
it  mean  such  loss  and  damage  by  fire  as  is 
provided  for  by  a  policy,  meaning  thereby 
such  a  policy  as  both  the  lessor  and  the 
lessee  would  expect  to  get  if  they  made  an 
ordinary  application  to  the  Alliance  Company 
for  a  fire  policy?  It  seems  to  me  to  mean 
that  the  lessee  shall  insure  against  such 
loss  and  damage  by  fire  as  is  covered  by  the 
policy  ordinarily  issued  by  the  designated 
office.  It  is  true  that  the  design^ed  office 
is  not  the  only  office  with  which  the  policy 
can  be  effected,  but  for  th6  purpose  of  con- 
struing the  covenant  I  think  that  makes  no 
difference,  for  I  see  no  difficulty  in  saying 
that  the  covenant  means  an  insurance 
against  loss  and  damage  as  is  covered  by  a 
policy  in  the  form  usually  adopted  by  the 
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o£Bce  which  by  the  process  pointed  out  in 
the  lease  is  the  designated  office,  the  one  on 
which  the  parties  agree.  It  hag  been  sug- 
gested that  the  office  may  refuse  to  continue 
the  policy  in  the  form  or  subject  to  the 
same  conditions  as  those  on  which  it  was 
originally  issued  and  may  require  a  new 
form  of  policy  to  be  taken  out.  If  the  office 
refuses  to  continue  the  policy  on  the  old 
terms  I  see  no  difficulty  in  saying  that  the 
tenant  would  satisfy  his  covenant  by  again 
insuring  under  the  policy  then  adopted  by 
the  company.  [57]  The  covenant  does  not 
require  the  tenant  to  do  more  than  take  out 
with  the  designated  office  one  of  those  print- 
ed forms  with  which  lessors  and  lessees  are 
familiar  certainly  throughout  the  whole  of 
London,  and  probably  throughout  the  whole 
country.  I  cannot  think  that  at  the  date 
of  the  lease  either  the  lessor  or  the  tenant 
contemplated  for  a  moment  that  some  special 
form  of  insurance  would  have  to  be  adopted 
in  order  to  comply  with  this  covenant. 

I  take  a  view  of  the  evidence  rather  more 
fa^vourable  to  the  defendants  than  that  taken 
by  Pickford,  L.  J.  The  secretary  of  the  Al- 
liance Company  in  his  evidence  said:  "We 
do  not  undertake  any  aircraft  risks;  it  is 
the  policy  of  the  company  not  to  undertake 
them,"  and  from  that  I  infer  that  if  the 
company  had  been  asked  to  issue  a  policy 
covering  aircraft  risks  they  would  have  re- 
fused.   That  is  how  the  evidence  strikes  me. 

I  base  my  judgment  upon  the  view  I  have 
expressed  as  to  the  construction  of  the  cove- 
nant, and  I  think  the  decision  of  Roche,  J., 
was  right  and  should  be  affirmed. 

ScBUTTOW,  L.  J, — It  is  evident  from  the 
difference  of  opinion  in  this  Court  that  this 
is  a  case  of  some  difficulty,  and  I  appreciate 
&I80  that  it  is  one  of  some  general  import- 
ance, but  after  the  best  consideration  I  can 
give  to  the  arguments  addressed  to  us  I  have 
come  to  the  conclusion  that  the  decision  of 
Boche,  J.,  was  right. 

The  case  arises  in  this  way:  the  plaintiff 
had  some  land  on  which  buildings  were  com- 
menced. On  September  29,  1004,  while  the 
buildings  were  in  progress,  the  plaintiff  and 
the  builder  took  out  a  policy  with  the  Al- 
liance Company  with  which  is  incorporated 
the  Imperial  Insurance  Company,  insuring 
the  buildings  against  loss  and  damage  by 
fire,  subject  to  the  terms  and  conditions  in- 
dorsed thereon.  One  of  the  conditions  was 
that  the  policy  did  not  cover  loss  or  dam- 
age occasioned  by  or  happening  through  cer- 
tain causes,  including  invasion,  foreign  en- 
emy, and  military  or  usurped  power.  If  I 
am  at  liberty  to  use  my  own  knowledge  of 
the  subject,  that  policy  was  the  ordinary 
policy  of  fire  insurance.  If  I  am  at  liberty 
to  look  at  recognized  text-books,  the  ordinary 
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fire  policy  excepts  loss  caused  by  military 
power.  If  I  am  at  liberty  to  look,  and  I  am 
sure  I  am,  at  what  the  plaintiff  himself  did, 
I  find  that  in  [58]  March,  1916,  he  wrote 
stating  that  the  ordinary  policy  of  insur- 
ance did  not  cover  fire  caused  by  enemy  air- 
craft; that  he  had  taken  out  in  1904  an  ordi- 
nary policy  of  insurance  on  the  buildings 
with  the  Alliance  Company,  and  had  let  the 
buildings  on  leases  containing  the  covenant 
in  question,  one  of  the  leases  being  dated  in 
January  and  the  other  in  May,  1905;  that 
in  order  that  the  tenants  might  comply  with 
the  covenant  he  indorsed  to  them  the  policy 
that  he  had  taken  out.  The  policy  is  the 
usual  policy  from  Michaelmas  to  Michaelmas, 
and  from  Michaelmas,  1904,  till  Michaelmas, 
1915,  all  parties  went  on,  according  to  the 
argument  for  the  plaintiff,  breaking  their 
covenant  light-hearted,  it  not  having  oc- 
curred to  any  one  that  the  covenant  was  not 
complied  with.  Unfortunately,  as  we  know, 
enemy  aircraft  began  to  come  to  England 
in  September,  1915.  The  premium  on  the 
existing  policy  for  the  year  1915-1916  was 
then  paid  to  the  plaintiff  as  agent  for  the 
Alliance  Company.  The  tenants  were  asked 
to  insure  against  damage  by  fire  caused  by 
enemy  aircraft,  but  they  declined  to  do  so. 
In  September,  1916,  another  year's  insurance 
having  expired,  the  tenants  again  paid  the 
premium  to  the  lessor  as  agent  of  the  Al- 
liance Company  and  he  accepted  it,  and  that 
would  ordinarily  cover  insurance  for  another 
year  to  September,  1917,  but  shortly  after- 
wards the  plaintiff  served  a  notice  under 
8.  14  of  the  Conveyancing  and  Law  of  Prop- 
erty Act,  1881,  requiring  the  tenants  to  ef- 
fect an  insurance  against  loss  by  fire  caused 
by  enemy  operations,  and  the  tenants  having 
declined  to  do  so,  these  actions  were  com- 
menced. Tlie  actions,  I  may  say,  are  not 
concerned  with  the  obligation  on  the  ten- 
ants to  reinstate  the  premises  if  enemy  air- 
craft destroy  them.  The  tenants  have  recog- 
nized that  and  have  taken  out  policies 
against  loss  by  enemy  aircraft,  but  they 
did  not  do  this  in  a  company  approved  by 
the  lessor  or  in  the  joint  names.  The  object 
of  these  actions  is  to  see  whether  there  is  an 
obligation  on  the  tenants  under  this  cov- 
enant to  insure  in  the  joint  names  of  the 
lessor  and  lessee  against  fire  caused  by 
enemy  operations.  It  is,  however,  I  think 
admitted  that  no  policy  against  loss  or  dam- 
age by  fire  would  give  the  landlord  security 
against  every  fire;  for  instance  it  would 
not  cover  a  fire  intentionally  caused  by  the 
tenant. 

Turning  now  to.  the  covenant,  I  find  it  is 
a  covenant  to  effect  [69]  a  contract  of  in- 
surance with  a  third  party,  who  is  uncfer  no 
obligation  to  grant  it,  and  to  produce  the 
policy.     It  seems  to  me  that  in  this  and  in 
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other  matters  where  a  person  has  covenanted 
to  get  a  commercial  document,  evidence  is 
admissible  as  to  the  course  of  business  in 
reference  to  such  a  document  and  as  to  the 
kind  of  document  the  person  will  get  from 
a  third  party  who  is  under  no  obligation  to 
grant  it.  Take  the  case  where  evidence  of 
this  kind  is  clearly  admissible  but  which  I 
agree  is  at  some  distance  from  the  present 
case.  A  person*  sells  goods  c.i.f.  London. 
There  the  price  includes  the  cost  of  the 
goods,  the  freight  to  London,  and  the  in- 
surance of  tlie  goods.  Under  that  contract 
the  seller  must,  inter  alia,  obtain  and  hand 
to  the  buyer  a  policy  of  insurance.  Evi- 
dence is  clearly  admissible  to  show  what  kind 
of  policy  is  necessary  to  comply  with  that 
obligation.  I  take  another  case  which  is 
nearer  the  present  one.  An  employer  en- 
gages a  servant  with  a  term  that  he  shall 
provide  a  guarantee  policy  from  a  named 
company  against  dishonesty.  It  is  well 
known  that  companies  grant  policies  cover- 
ing loss  by  the  dishonesty  of  servants  with 
certain  conditions  attached  to  the  policies. 
Evidence  would  clearlv  be  admissible  to  show 
which  kind  of  document  is  issued — what  is 
the  ordinary  form  issued  by  the  guarantee 
company.  The  employer  could  not  insist  up- 
on the  servant  producing  a  policy  from  the 
company  cove'ring  every  kind  of  dishonesty 
under  all  circumstances.  Following  out  that 
line  of  reasoning,  it  seems  to  me  that  when 
a  person  undertakes  to  insure  against  loss 
and  damage  caused  by  fire — a  phrase  used 
in  every  policy  against  fire — and  to  produce 
the  policy,  evidence  is  admissible  to  show 
what  kind  of  document  is  issued  by  such  an 
insurance  company.  If  it  is  the  fact  that  a 
person  can  only  obtain  a  policy  not  against 
every  accident  by  fire  but  limited  to  certain 
cases  and  under  certain  conditions,  evi- 
dence may  be  given  as  to  what  document 
was  contemplated  by  the  parties  and  what 
can  be  obtained.  In  this  case  the  evidence 
on  tlie  point  was  not  too  abundant.  The  de- 
fendants called  the  secretary  of  the  Alliance 
Company.  He  had  not  given  a  proof,  and 
the  evidence  he  gave  was  not  so  strong  as  it 
might  have  been,  but  I  should  have  been 
more  impressed  by  the  criticism  of  it  on 
behalf  of  the  plaintiff  if  any  evidence  had 
been  called  by  the  plaintiff.  If  there  is  any 
substance  in  the  plaintiffs  case  that  the 
lessees  could  [60]  ordinarily  get  from  a  Lon- 
don company  a  policy  covering  loss  by  fire 
due  to  warlike  operations  it  would  have  been 
easy  to  call  evidence  to  that  effect,  and  it 
would  certainly  have  been  simpler  than  re- 
lying on  the  point  as  to  onus  of  proof.  The 
plaintiff  did  not  take  that  course,  and  I  have 
a  strong  suspicion  that  he  did  not  take  it 
because  he  could  not,  because  the  ordinary 
policy  issued  by  London  companies  does  not 
cover  loss  due  to  warlike  operations.     I  read 


the  evidence  given  by  the  secretary  of  the 
Alliance  Company  as  amounting  to  this: 
'^It  is  the  policy  of  our  company  and  all 
tariff  companies  not  to  insure  against  war 
risks."  When  I  know  that  the  clause  ex- 
cluding loss  due  to  foreign  enemies  has  been 
in  the  ordinary  printed  form  of  policy  for 
over  a  century,  it  seems  to  be  abundantly  es- 
tablished that  the  ordinary  policy  issued  by 
the  Alliance  Company  does  not  cover  this 
particular  kind  of  risk.  On  this  ground  evi- 
dence is  admissible  to  explain  what  is  the 
ordinary  policy  of  insurance  against  loss  and 
damage  by  fire  that  can  be  obtained  from  a 
third  party,  and,  as  the  evidence  satisfies 
me  that  the  ordinary  policy  does  not  insure 
against  war  risks,  I  come  to  the  same  con- 
clusion as  Roche,  J.,  that  there  has  been  no 
*  breach  of  the  covenant.  I  have  the  more 
satisfaction  in  arriving  at  that  conclusion 
because  it  agrees  with  the  practice  of  the 
plaintiff  for  eleven  years  under  thes'*  two 
leases  and  agrees,  I  <believe,  with  the  prac- 
tice of  nearly  every  landlord  in  London. 

I  only  desire  to  add  this:  Some  reliance 
was  placed  by  the  plaintiff's  counsel  on  the 
decision  in  Yuill  v.  Robson  [1907]  1  K.  B. 
(Eng.)  685,  affh-med  [1908]  1  K.  B.  (Eng.) 
270,  but  that  case  appears  to  me  to  have  no 
application.  At  Lloyd's  there  is  a  form  of 
policy  f.p.a.  and  another  known  as  an  "all 
risks  policy."  The  policy  f.p.a.  insures 
against  total  loss  only.  In  every  "all  risks 
policy"  there  has  been  inserted  for  years 
the  f.c.  &  s.  clause,  so  that  the  policy  does 
not  Insure  against  risks  due  to  the  acts 
of  hostile  Governments.  If  an  insurance 
against  those  risks  was  desired  a  policy 
against  the  risks  excepted  by  the  f.c.  &  s. 
clause  had  to  be  effected.  There  are  also 
policies  which  are  wider  than  "all  riskft" 
policies  and  really  cover  "against  all  risks." 
This  practice  was  well  known  in  insurance 
circles,  and  in  Yuill  v.  Robson  it  was 
sought  to  be  imported  into  a  contract  for 
the  sale  of  cattle.  There  two  people,  not 
in  the  Lloyd's  circle,  [61]  made  a  contract 
for  the  sale  of  cattle  for  shipment  from 
Buenos  Aires  to  Durban,  the  seller  to  in- 
sure the  cattle  "against  all  risks."  The  con- 
tract did  not  speak  of  an  "all  risks  policy" 
or  use  any  technical  terms.  It  was  contend- 
ed, and  evidence  was  given  in  support  of  the 
contention,  that  the  contract  had  imported 
into  it  the  insurance  practice  at  Lloyd's  as 
to  all  risks  policies.  The  contention  failed, 
the  Court  holding  that  this  practice  could 
not  be  incorporated  into  a  contract  for  the 
sale  of  goods.  As  I  have  said,  the  cas^  seems 
to  have  little  bearing  upon  the  question  we 
have  to  determine  in  the  present  case. 

For  the  reasons  I  hAve  given  I  think  the 
appeal  fails. 

Appeal  dismissed. 
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NOTE. 


Comtmction   of  Agreement  hj  I^essee 
to  Insure  Premises  against  Fire* 

In  General,  299. 

Interest  Insured,    300. 

Time    within    Which    to    Effect    Insurance,. 
302. 

Enforcement  of  Forfeiture  of  Lease,  302. 

Recovery  of  Damages  for  Breach  of  Agree- 
ment, 303. 

Waiver  of  Breach  of  Agreement,  305. 

Use  of  Proceeds  of  Insurance,  305. 

Agreemeat  for  Extra  Insurance,  306. 


In  General* 

A  covenant  in  a  lease  of  real  estate  re- 
quiring the  lessee  to  insure  the  premises  and 
to  keep  them  insured  has  been  'held  not  to 
be  void  for  uncertainty,  the  expression 
meaning  that  the  leased  property  shall  be 
insured  against  loss  by  fire  in  some  company 
engaged  in  the  fire  insurance  business.  Doe 
V.  Shewin,  3  Campb.  (Eng.)   134. 

Some  courts,  however,  seem  averse  to 
holding  that  the  words  "insurance"  and  *'fire 
insurance"  in  a  lease  of  real  estate  are  svn- 
onymous.  Thus  while  the  word  "insurance" 
in  a  covenant  in  a  lease  w^hich  required  the 
lessee  in  case  of  any  alterations,  additions 
or  improvements  made  in  the  leased  build- 
ings, "to  pay  such  additional  cost  of  insur- 
ance as  may  be  charged  against  said  build- 
ings" has  been  'construed  as  meaning  fire 
insurance  and  not  insurance  on  rents.  Ap- 
parently the  fact  that  the  lessee  did  not 
know  at  the  time  of  the  execution  of  the 
lease  that  the  property  was  insured  against 
loss  of  rents  was  instrumental  in  determin- 
ing the  attitude  of  the  court  on  the  question. 
Baumgarden  v..Bradshaw,  169  111.  App.  639. 
And  where  a  clause  in  a  lease  obligated  the 
leasee  to  effect  insurance  on  the  leased  prem- 
ises, it  was  held  that  "fire  insurance  was  not 
excluded"  from  the  term  "insurance"  used  in 
the  lease,  the  court  saying:  "It  would  seem 
to  be  hypercritical  to  give  a  construction  to 
this  language  which  would  exclude  an  insur- 
ance against  loss  by  fire,  or  declare  it  too 
uncertain  to  be  enforced  for  any  purpose." 
Rhone  V.  Gale,  12  Minn.  64. 

A  covenant  in  a  lease  of  real  estate  that 
the  lessee  will  insure  the  property  against 
loss  by  fire  is  a  covenant  running  with  the 
land,  provided  the  proceeds  of  the  insurance 
in  case  of  loss  are  to  be  applied  to  the  re- 
pairing or  rebuilding  of  the  premises.  Ver- 
non V.  Smith,  5  B.  &  Aid.  1,  7  E.  C.  L.  13, 
24  Rev.  Rep.  257;  Douglass  v.  Murphy,  16 
U.  C.  Q.  B.  113;  Northern  Trust  Co.  v. 
Snyder,  76  Fed.  34,  46  U.  S.  App.  179,  22 
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K.  B.  48. 

C.  C.  A.  475  Masury  v.  Southworth,  9  Ohio 
fet.  340. 

Thus  in  the  case  first  cited  the  court  said: 
"Now  a  covenant  to  lay  out  a  given  sum  of 
money  in  rebuilding  or  repairing  the  prem- 
ises, in  case  of  damage  by  fire,  would  clear- 
ly be  a  covenant  running  with  the  land,  that 
is,  such  a  covenant  as  would  be  binding  on 
the  assignee  of  the  lessee,  and  which  the 
assignee  of  the  lessor  might  enforce.  Here 
the  defendant  does  not  covenant  expressly 
in  those  words,  but  only  that  he  will  pro- 
vide the  means  of  having  8002.  ready  to  be 
laid  out  in  rebuilding  the  premises  in  case 
of  fire.  But,  connecting  that .  covenant  with 
the  act  of  Parliament,  the  landlord  hfts  a 
right  to  say,  that  the  money,  when  recovered, 
shall  be  so  laid  out.  It  is,  therefore,  as 
compulsory  on  the  tenant  to  have  the  money 
laid  out  in  rebuilding,  and  as  beneficial  for 
the  landlord  as  if  the  tenant  had  expressly 
covenanted  that  he  would  lay  out  the  money 
he  received  in  respect  of  the  policy  upon  the 
premises.  For  these  reasons,  I  think  that 
this  is  a  covenant  running  with  the  land, 
for  the  breach  of  which  the  assignee  of  the 
lessor  may  sue." 

In  Masury  v.  Southworth,  9  Ohio  St.  340, 
it  was  said:  "It  has  been  a  matter  of  some 
dispute,  whether  a  covenant  to  insure  might 
run  with  the  land.  A  covenant,  to  run  with 
the  land,  must  have  for  its  subject-matter 
something  which  sustains  the  estate  and  the 
enjoyment  of  it,  and  is  therefore  beneficial 
both  to  lessor  and  lessee.  A  covenant  to 
insure,  which  had  for  its  object  the  benefit 
of  the  lessor  only,  as  where  the  money  paid 
in  the  event  of  a  loss  would  go  to  him,  has 
been  regarded  as  collateral ;  but  if  the  money 
is  to  be  applied  to  repair  or  rebuild,  then  it 
is  in  its  character  like  a  covenant  to  repair, 
which  may  run  with  the  land.  Under  this 
view,  we  think  the  covenant  to  insure,  in  the 
present  case,  was  one  which  might  run  with 
the  land." 

Such  a  covenant  binds  the  assignee  of  the 
lessee  as  well  as  the  lessee  without  regard 
to  whether  the  latter  covenants  for  himself 
and  his  assigns.  Northern  Trust  Co.  v. 
Snyder,  76  Fed.  34,  46  U.  S.  App.  179,  22 
C.  C.  A.  47;  Douglass  v.  Murphy,  16  U.  C. 
Q.  B.  113. 

It  appears  that  a  lessee  who.  is  required 
by  his  lease  to  keep  the  leased  premises  in- 
sured against  fire  adequately  performs  his 
covenant  when  he  causes  to  be  issued  and 
keeps  in  force  a  policy  of  insurance  which  it 
is  usual  for  the  fire  insurance  company  se- 
lected to  issue.  Thus  in  the  reported  case 
it  is  held  that  a  Bufficient  performance  of  a 
covenant  in  a  lease  of  real  estate  which 
obligated  the  lessee  "to  insure  and  keep 
insured  all  erections  and  buildings"  on  the 
leased    premises'  "against   loss   and    damage 
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by  fire"  in  a  designated  insuranoe  company 
or  in  some  responsible  company  "to  be  pre- 
viously approved  in  writing  by  the  lessor" 
required  the  lessee  to  effect  such  insurance 
on   the    property   as   was   usually   issued   at 
the   time  of   the  execution  of   the   lease   or 
from  time  to  time  during  its  continuance  by 
the   company   or   companies  selected.     It   is 
further  held  that  by  procuring  from  a  com- 
pany, into  which  the  company  named  in  the 
leaBe  had  been  merged,  a  policy  which  ex- 
cepted   '*loss   or    ddmage   occasioned   by    or 
happening  through  invasion,  foreign  enemy, 
military    or   usurped    power"    and 
which  was  the  usual  policy  issued  by  that 
company  at  the  time  the  lease  was  entered 
into,   the   lessee   had   sufficiently  performed 
his  covenant  and  would  continue  so  to  do  so 
long  as  the  policy  procured  was  the  usual 
policy  of  the  company  selected  by  the  lessor. 
The    averment    in    a    compl&int   that    the 
lessee  "permitted  the  insurance  thereon   (on 
the    leased    premises)    to   lapse   and   wholly 
cease"  was  held  In  Johnson  v.  Kindred  State 
Bank,  12  N.  D.  336,  96  N.  W.  588,  not  to 
allege    the    breach    of    a    covenant    in    the 
lease  "to  write  $400  insurance  on  building, 
and   deduct   from   rent,"   the   court   saying: 
"The  facts  set  forth  as  a  breach  are  that, 
prior    to    the    burning   of    the    building,   de- 
fendant permitted  the  insurance  thereon  to 
lapse  and  wholly  cease,  against  the  covenant 
and  agreement  of  defendant.     There   is  no 
covenant  in  the  lease  that  the  insurance  was 
to  be  maintained  by  defendant  for  any  time, 
or  that  it  was  to  be  rewritten.     It  was  sim- 
ply to  write  it.     Consequently,  no  breach  of 
contract  is  pleaded." 

Whe^e  the  terms  of  a  lease  require  the  lessee 
"to  keep  in  force  insurance  on  said  (the 
leased)  property  for  the  benefit  of  said  bank 
(the  lessor)  in  the  sum  of  $10,000,  in  such 
companies  as  said  bank  shall  approve,"  etc., 
it  was  held  that  this  agreement  did  not 
make  the  lessee  the  insurer  of  the  property 
but  simply  made  it  the  lessee's  duty  to  see 
that  the  insurance'  was  maintained  on  the 
property  and  required  him  to  bear  the  cost 
thereof,  which  was  the  extent  of  the  damages 
which  could  be  recovered  from  him  in  the 
event  of  a  loss  sustained  by  reason  of  his 
failure  to  insure  the  property.  National 
Mahaiwe  Bank  v.  Hand,  80  Hun  584,  30 
N.  Y.  S.  608,  89  Hun  329,  35  N.  Y.  S. 
449. 

It  has  been  held  that  a  stipulation  in  a 
lease  on  the  part  of  the  lessee  to  keep  the 
leased  premises  insured  limits  and  qualifies 
a  stipulation  therein  on  his  part  to  pay 
rent,  so  that  should  the  building  be  con- 
sumed or  partially  destroyed  by  fire  and  the 
lessor  receive  the  insurance  money,  the  les* 
see's  liability  to  pay  rent  ceases.  Whitaker 
V.  Hawley,  25  Kan.  674,  37  Am.  Rep.  277, 
wherein  it  was  said:     "Force  can  be  given. 


it  is  true,  to  each  promise  to  the  full  ex- 
tent. The  tenant  can  pay  rent  to  the  end 
of  the  term  whether  the  building  burn  or 
not ;  and  he  can  furnish  the  insurance ;  and,  * 
if  the  building  burn,  the  landlord  may  re- 
ceive the  value,  and  so  each  promise  in  the 
letter  can  be  complied  with.  But  the  ques- 
tion is,  did  the  parties  by  this  contract  in- 
tend any  such  result  ?  Did  they  contem- 
plate this  double  burden  on  the  one  party 
and  double  blessing  to  the  other?  We  think 
not,  but  rather  that,  in  harmony  with  jus- 
tice and  equity,  they  intended  that  rent 
should  be  paid  while  use  was  possible;  and 
that,  when  use  failed  through  fire,  the  land- 
lord should  receive  the  value  in  insurance 
in  lieu  of  rent." 

Interest  Insured. 

The  placing  of  insurance  on  leased  prop- 
erty by  the  lessee  in  his  own  name  has  been 
held  not  to  be  a  performance  of  a  covenant 
in  a  lease  by  which  the  lessee  obligated  him- 
self "to  pay  .  .  .  all  .  .  .  insurance 
and  assessments  whatsoever,"  such  a  clause 
having  been  inserted  in  the  lease  for  the 
protection  of  the  lessor's  interest  in  the 
property-  only.  Richmond  v.  Kelsey,  225 
Mass.  209,  114  N.  E.  319. 

And  the  same  has  been  held  where  a 
lessee  of  real  estate  agreed  with  his  lessor 
to  insure  the  leased  premises  against  fire 
and  to  deduct  the  premiums  -  from  the  rent. 
Tenimen  v.  Sayre,  1  S.  W.  875,  8  Ky.  L.  Rep. 
(abstract)  421.  In  that  case  it  appeared 
that  the  lessee  procured  the  insurance, 
causing  a  clause  to  be  inserted  in  the  pol- 
icy to  the  effect  that  in  case  of  the  destruc- 
tion or  loss  of  the  premises  by  fire  the  pro- 
ceeds of  the  insurance  should  be  paid  to 
one  who  was  his  creditor.  The  court  con- 
strued the  agreement  between  the  lessor  and 
lessee  to  mean  that  the  insurance  was  to  be 
obtained  for  the  benefit  of  tKe  lessor,-  and 
held  that  on  the  destruction  of  the  prem- 
ises by  fire  the  lessor  and  not  the  creditor 
of  the  lessee  should  recover  the  amount  of 
the  insurance. 

But  where  the  owner  of  the  property  and 
the  lessor  are  different  persons,  the  lessee 
or  his  assignee,  under  a  covenant  in  a  lease 
obligating  the  lessee  to  "pay  any  and  all 
increase  of  insurance  on  said  (the  leased) 
premises,"  is  obligated  to  pay  the  premiums 
for  insurance  placed  on  the  property  by  the 
owner  or  lessor  in  the  name  of  the  former. 
Frank  v.  Auerbach,  59  Misc.  475,  110  N.  Y. 
S.  890. 

A  covenant  in  a  lease  of  real  estate  where- 
by the  lessee  agreed  to  "insure  the  premises 
against  loss  or  damage  by  fire,  in  companies 
to  be  approved  by  the  lessor,  and  to  keep 
them  insured  during  the  term  for  $5,000," 
etc.,  has  been  construed  to  mean  that  the 
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lessee  was  to  insure  the  interests  of  both 
the  lesBor  and  the  lessee  in  the  premises 
for  the  amount  named.  Sherwood  v.  Harral, 
39  Conn.  333.  In  that  case  it  was  further 
held  that  a  lessor  who  renewed  the  insur- 
ance which  was  already  on  the  property 
when  the  lease  was  executed  and  paid  the 
premium,  could  not  recover  from  the  lessee 
the  amount  so  paid  or  procure  a  forfeiture 
of  the  lease  because  of  a  refusal  of  the 
lessee  to  reimburse  him  for  the  expenditure, 
since  the  insurance  renewed  having  been  pro- 
cured by  the  lessor  before  the  execution  of 
the  lease  was  contemplated  covered  his  in- 
terest in  the  premises  only. 

In  Doe  V.  Laming,  4  Campb.  (Eng.)  73, 
15  Key.  Rep.  728,  it  appeared  that  a  clause 
in  a  fire  insurance  policy  provided  that  on  the 
death  of  the  insured  the  policy  might  be 
continued  in  the  name  of  the  personal  rep- 
resentative of  the  deceased  provided  an  in- 
dorsement to  that  effect  was  made  thereon 
within  a  specified  period  following  the  death. 
Such  an  indorsement  made  after  a  lessee's 
death  on  a  policy  effected  on  the  leased  prem- 
ises by  the  lessee  was  held  to  be  a  sufficient 
performance  of  a  covenant  in  a  lease  that 
"the  lessee,  his  executors,  administrators 
and  assigns,  should  and  would  .  .  .in- 
sure and  keep  insured"  the  leased  premises. 

By  a  verbal  agreement  with  his  lessor,  a 
lessee  may  insure  the  leased  property  in 
his  own  name  and  the  amount  of  the  in- 
surance which  he  may  so  place  on  the  prem- 
ises is  the  amount  agreed  on  between  them. 
In  the  absence  of  any  such  agreement,  the 
entire  value  of  the  leased  property  is  the 
amount  for  which  he  may  insure  and  to 
which  extent  he  would  be  liable  to  the  lessor 
in  the  event  of  loss  to  the  latter  occasioned 
by  the  lessee's  breach  of  the  agreement,  he 
having  to  that  extent  an  insurable  interest 
in  the  property.  Berry  v.  American  Gent. 
Ins,  Co.  132  N.  Y.  49,  30  N.  E.  254,  28  Am. 
St  Rep.  648. 

Where  under  a  verbal  agreement  between 
a  lessor  and  his  lessee  the  latter  is  to  insure 
the  leased  premises  in  the  name  of  the  lessor 
in  a  specified  amount,  he  ^as  an  insurable 
interest  in  the  leased  property  to  the  amount 
agreed  on  and  is  liable  to  the  lessor  within 
the  sum  named  for  loss  to  him  occasioned 
by  a  breach  of  the  agreement  by  the  lessee. 
Lawrence  v.  St.  Marks  F.  Ins.  Co,  43  Barb. 
(X.  Y.)  479. 

Where  a  lessee  of  real  estate  covenanted 
to  keep  the  leased  premises  insured  against 
fire  in  the  joint  names  of  himself  and  the 
lessor,  but  the  insurance  was  placed  in  the 
name  of  the  lessor  only,  this  was  held  to  be 
a  substantial  performance  of  the  covenant 
which  would  enable  the  lessee  successfully 
to  resist  ejectment  from  the  property  by  the 
lessor  on  the  ground  of  a  forfeiture  incurred 
^y  a  breach  of  a  covenant  of  the  lease.    Hav- 
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ens  V.  Middleton,  10  Hare  641,  17  Jur.  Rep. 
271,  22  L.  J.  Ch.  746,  1  W.  R.  256,  68  Eng. 
Rep.  (Reprint)  1085,  wherein  the  court 
said:  "The  introduction  of  the  name  of  the 
lessee  is  for  his  own  benefit,  and  its  omis- 
Bion  is  his  own  loss.  The  intention  must  be 
looked  to;  and  there  is  no  authority  for  say-  ^ 
ing  that  a  lessor  could  succeed  in  ejectment 
because  something  had  been  done  by  the 
lessee  less  beneficial  to  mmself  than  he  had 
stipulated  for.  I  do  not  see  any  possible 
benefit  which  could  accrue  to  the  lessor  from 
having  the  name  of  the  lessee  inserted  in 
the  policy.  I  do  not  think,  therefore,  that 
the  difliculty  in  the  way  of  the  strict  per- 
formance of  the  covenant  in  this  case  is  an 
objection  to  the  title." 

On  the  other  hand  where  by  the  terms  of 
a  lease  the  lessee  was  to  procure  and  keep 
insurance  on  the  property  in  the  names  of 
the  lessors  but  had  the  insurance  issued  in 
the  names  of  the  lessors  and  himself,  this- 
was  held  not  to  be  a  compliance  with  the 
covenant  of  the  lease  respecting  the  insur- 
ance of  the  property  and  entitled  the  lessors 
to  enforce  a  forfeiture  of  the  lease.  Penniall 
V.  Harborne,  11  Q.  B.  368r  63  E.  C.  L.  368, 
12  Jur.  169,  17  L.  J.  Q.  B.  94,  116  Eng.  Rep. 
( Reprint )  514.  Reviewing  the  foregoing  deci- 
sion, the  court  in  Havens  v.  Middleton,  10 
Hare  641,  17  Jur.  271,  22  L.  J.  Ch.  746,  1 
W.  R.  266,  68  Eng.  Rep.  (Reprint.)  1086, 
baid:  "In  Penniall  v.  Harborne,  the  lessee 
had  covenanted  to  insure  in  the  name  of  the 
lessor  only,  and  he  insured  in '  the  joint 
names  of  the  lessor  and  himself,  the  lessee. 
That  was  held  not  to  be  a  performance  of 
the  covenant.  It  was  not  so  beneficial  to 
the  lessor  as  the  arrangement  for  which  he 
had  stipulated.  It  did  not  give  him  the 
sole  and  absolute  control  over  the  money  to 
be  recovered,  and,  if  the  lessee  happened  to 
survive,  it  placed  the  lessor's  representative 
in  a  position  in  which  he  might  be  subject 
to  the  inconvenience  of  looking  to  the  estate 
of  the  lessee,  and  to  questions  with  which 
he  ought  not  to  be  embarrassed." 

Furthermore  the  placing  of  fire  insurance 
on  certain  real  estate  by  an  undertenant  in 
his  own  name,  and  the  incorporation  by  the 
lessee  of  the  premises  in  the  lease  of  his 
undertenant  of  a  provision  by  virtue  of 
which  in  case  of  the  destruction  of  the  prem- 
ises by  fire  the  proceeds  of  the  insurance 
were  to  be  applied  to  the  rebuilding  thereof 
under  the  lessee's  direction,  has  been  held 
not  to  be  a  compliance  by  the  lessee  with  a 
covenant  in  his  lease  from  the  owner  of  the 
property  by  which  the  former  was  obligated 
to  keep  the  building  insured  for  the  benefit 
of  the  owner.  Keteltas  v.  Coleman,  2  E.  D. 
Smith    (N.  Y.)   408. 

In  Merchants'  Ins.  Co.  v.  Mazange,  22  Ala. 
168,  it  appeared  that  land  was  leased  to  one 
who  under  the  terms  of  the  lease  was  to  erect 
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buildings  thereon  and  to  keep  the  same  in- 
sured against  fire  during  the  continuance  of 
tlie  lease.  After  the  completion  of  the  build- 
ing the  builder  obtained  a  decree  in  chancery 
against  the  lessee  for  the  purchase  price  of 
the  building  so  constructed  and,  in  the  event 
of  its  nonpayment,  the  sale  of  the  property. 
The  builder  after  his  failure  to  receive  pay- 
ment under  his  building  contract  took  pos- 
sess! en  of  the  p^mises  but  not  as  a  pur- 
chaser of  the  building  or  of  the  lessee's 
interest  under  the  lease.  It  was  held  that 
tlie  entry  into  possession  of  the  premises  by 
the  builder,  being  unauthorized  by  the 
court's  decree,  did  not  make  him  an  assignee 
of  the  lessee  and  liable  to  insure  the  prop- 
erty in  performance  of  the  covenant  in  the 
lease  whereby  the  lessee  obligated  himself 
to  keep  insurance  thereon,  and  further,  that 
insurance  which  was  placed  on  the  property 
by  the  builder  to  protect  his  own  interest 
therein  did  not  accrue  to  the  benefit  of  the 
lessor  on  the  destruction  of  the  building  by 
fire. 

Time  within  Which  to  Effect  Insurance, 

In  Rhone  v.  Gale,  12  Minn.  54,  it  appeared 
that  a  clause  in  a  lease  provided  that  the 
lessee  should  ''as  soon  as*'  a  specified  date 
cfiect  insurance  on  the  leased  premises,  and 
obligated  him  "to  keep  the  same  so  insured 
during  the  term  of  said  lease."  It  was  held 
that  the  fact  that  the  lessee  had  not  caused 
the  insurance  to  be  placed  on  the  proper^ty 
on  the  date  specified  did  not  excuse  him  from 
procuring  the  insurance  thereafter  during 
the  term  of  the  lease,  the  court  saying:  *'lf 
the  agreement  of  the  defendants  had  been 
only  to  efi'ect  an  insurance  on  the  prem- 
ises by  the  18th  of  April,  1865,  there  might 
be  force  in  the  objection  that  the  defendants 
were  not  liable  under  this  agreement  for  a 
loss  occurring  by  the  destruction  of  the 
building  on  the  20th  of  April,  since,  not- 
withstanding the  defendants'  breach  of  their 
agreement,  the  plaintiff  might  have  secured 
the  insurance  himself.  But  here  the  agree- 
ment is  to  procure  an  insurance  on  the 
building  and  keep  it  insured  during  the  term 
of  said  lease.  The  neglect  of  the  defendants 
to  insure  as  soon  as  the  18th  of  April 
did  not  relieve  them  from  the  duty  of  in- 
suring the  building  after  that  time,  and 
keeping  it  insured  according  to  the  agree- 
ment." 

Where  a  covenant  in  a  lease  of  real  es- 
tate required  the  lessee  to  insure  the  leased 
premises  and  to  keep  them  insured,  it  was 
held  that  the  lessee  by  permitting  the  in- 
surance which  he  had  placed  on  the  property 
to  lapse  for  a  period  of  sixteen  days  from 
the  date  on  which  it  expired  before  having 
it  renewed,  and  the  new  policy  having  been 
issued  as  from  the  last  of  the  sixteen  days 


during  which  the  previous  insurance  was 
allowed  to  lapse,  had  incurred  a  forfeiture 
of  his  lease.  Doe  v.  Shewin,  3  Gampb.  (Eng.) 
134.  See  also  Doe  v.  Sutton,  9  C.  &  P.  706, 
38  E.  C.  L.  299,-  wherein  the  lessee,  it  is 
to  be  inferred,  would  have  been  held  to  have 
forfeited  his  lease  for  permitting  the  leased 
premises  to  remain  uninsured  for  one  week 
had  he  not  been  led  by  acts  of  the  lessor  to 
believe  that  insurance  placed  on  the  prop- 
erty by  the  latter  still  remained  in  force.  In 
Doe  V.  Peck,  1  B.  &  Ad.  428,  20  E.  C.  L. 
417,  9  L.  J.  K.  B.  60,  109  Eng.  Rep.  (Re- 
print) 847,  under  such  a  provision  in  a 
lease  a  forfeiture  was  held  to  have  accrued 
from  the  fact  that  the  assignee  of  the  lessee 
allowed  the  premises  to  remain  uninsured 
during  a  period  of  twenty-four  days  follow- 
ing an  action  by  the  lessor  for  rent  due, 
the  institution  of  which  suit  the  court  re- 
garded as  an  acknowledgment  of  the  tenancy 
from  the  time  of  the  execution  of  the  lease 
until  the  date  of  the  litigation  and  a  waiver 
during  that  time  of  the  provision  of  the 
lease  requiring  the  property  to  be  insured. 

It  has  been  held  that  where,  at  the  time 
of  the  execution  of  a  lease  of  real  estate,  no 
insurance  had  been  placed  on  the  premises 
and  the  lessee  under  the  terms  of  the  lease 
was  required  to  insure  the  property  against 
loss  by  fire  and  keep  it  insured  "at  all 
times,"  the  burden  of  showing  that  a  delay 
of  thirty-seven  days  was  a  reasonable  delay 
was  on  the  lessee,  and  no  evidence  having 
been  offered  to  explain  the  delay  it  was 
proper  to  hold  the  lease  to  have  been  for- 
feited. Doe  V.  Ulph,  13  Q.  B.  204,  66  E.  C.  L. 
204,  13  Jur.  270,  18  L.  J.  Q.  B.  100,  116 
Eng.  Rep.    (Reprint)    1241. 

In  Penniall  v.  Harborne,  11  Q.  B.  368,  63 
E.  C.  L.  368,  12  Jur.  159,  17  L.-  J.  Q.  B.  94, 
116  Eng.  Rep.  (Reprint)  514,  it  was  held  that 
where  a  lessee  was  obligated  lo  insure  the 
leased  premises,  he  might  have  been  en- 
titled to  a  reasonable  time  within  which  to 
effect  the  insurance  if  his  omission  to  do 
so  had  been  for  only  a  day  or  two,  but  that 
it  could  not  be  assumed  *as  reasonable  that 
he  should  leave  the  property  uninsured  for 
six  weeks  or  two  months. 

However,  in  an  action  of  ejectment,  where 
under  a  covenant  in  a  lease  the  lessee  agreed 
to  keep  the  buildings  on  the  property  fully 
insured  but  habitually  failed  to  pay  the 
insurance  premiums  when  they  became  due, 
it  was  held  that  where  "it  does  not  appear 
.  .  .  but  that  the  insurance  was  securely 
arranged  for  by  the  lessee  and  continuously 
kept  in  force,  and  as  long  as  the  buildings 
were  insured  there  was  no  breach."  Hough- 
ton  v.   Cook    (Vt.)    100  Atl.   115. 

Enforcetnent  of  Forfeiture  of  Lease. 

The  burden  of  proof  is  on  the  lessor  to 
show  a  breach  of  a  covenant  in  a  lease  ob- 
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ligating  the  lessee  to  insure  the  property, 
whereby  the  latter  has  incurred  a  forfei- 
ture of  the  lea«e,  and  not  on  the  lessee  to 
show  that  he  is  not  guilty  of  any  act  con- 
stituting a  breach  of  the  covenant.  Doe  v. 
Whitehead,  3  N.  &  P.  557,  8  Ad.  &  El.  671, 
35  E.  C.  L.  458,  1  W.  W.  &  H.  621,  7  L.  J. 
Q.  B.  250,  2  Jur.  493. 

A  court  of  equity  will  not  relieve  a  lessee 
from  a  forfeiture  of  his  lease  incurred  by 
his  breach  of  an  agreement  to  keep  the 
leased  premises  insured  against  fire.  Meek 
V.  Carter,  4  Jur.  N.  S.  ( Eng. )  992,  6  W.  R. 
852;  White  v.  Warner,  2  Meriv.  459,  35  Eng. 
Rep.  (Reprint)  1016;  Green  v.  Bridges,  4 
Sim.  96,  68  Eng.  Rep.  (Reprin^i)  37;  Rey- 
nolds v.  Pitt,  10  Ves.  Jr.  134,  2  Price  212, 
note,  35  Eng.  Rep.  (Reprint)  468.  Thus  a 
court  of  equity  will  not  enjoin  the  enforce- 
ment of  a  forfeiture  of  a  lease  occasioned 
by  the  failure  of  the  lessee  to  insure  the 
property  against  fire  as  he  is  obligated  to 
do  by  the  terms  of  the  lease.  White  v. 
Warner,  2  Meriv.  459,  36  Eng.  Rep.  (Re- 
print) 1016;  Green  v.  Bridges,  4  Sim.  96, 
58  Eng.  Rep.   (Reprint)    37. 

And  this  is  true  notwithstanding  the  lessee 
has  entered  on  the  land  and  erected  build- 
ings thereon  though  all  of  the  terms  of  the 
lease  have  not  been  settled,  and  the  uncom- 
pleted instrument  discloses  a  provision  that 
the  lessee,  shall  insure  the  property,  which 
provision  has  been  accepted.  Gregory  v. 
Wilson,  9  Hare  683,  16  Jur.  304,  22  L.  J. 
Qi.  169,  68  Eng.  Rep.   (Reprint)   687. 

However,  where  under  the  terms  of  an 
agreement  to  lease  certain  real  estate  the 
proposed  lessee  was  to  enter  on  the  prop- 
erty and  complete  the  construction  of  build- 
ings thereon  which  were  then  partly  built 
and  to  insure  them  in  the  names  of  the 
lessor  and  himself,  a  failure  to  do  so  until 
after  the  buildings  were  completed,  although 
insurance  had  been  effected  in  the  name  of 
the  proposed  lessee,  has  been  held  not  to 
entitle  the  landlord  to  resist  successfully 
the  specific  performance  of  the  contract  to 
lease  the  premises  on  the  ground  of  a  for- 
feiture incurred,  where  the  landlord  had 
knowledge  of  the  alleged  breach  of  contract 
and  made  no  objection  •  thereto.  Rogers  v. 
Tudor,  6  Jur.  N.  S.  (Eng.)  692,  2  L.  T.  N.  S. 
303. 

It  has  been  held  that  where  the  perform- 
uice  by  the  lessee  of  a  covenant  to  insure 
the  leased  property  is  prevented  by  the  acta 
of  'the  lessor,  the  latter  is  not  entitled  to 
enforce  a  forfeiture  of  the  lease  because  of 
the  alleged  breach.  .  Metropolitan  Land  Co. 
▼.  Manning,  98  Mo.  App.  248,  71  S.  W.  696. 

In  BngUmd  under  a  statute  (Act  22  & 
23  Vict.  ch.  35 ) ,  it  seems  that  relief  against 
a  forfeiture  of  a  lease  of  real  estate  incurred 
by  a  failure  of  the  lessee  to  keep  the  leased 
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property  insured  as  required  by  the  terms  of 
the  lease  may  be  granted  by  a  court  of  equity 
where  the  breach  is  committed  "through  acci- 
dent, or  mistake,  or  otherwise,  without 
fraud  or  gross  negligence."  And  the  stat- 
ute has  been  held  to  be  applicable  in  a  case 
where  the  breach  occurred  through  the  negli- 
gence of  the  lessee  after  the  passage  of  the 
statute,  but  the  lease  was  executed  before 
the  statute  was  enacted.  Page  v.  Bennett, 
2  Giff.  117,  29  L.  J.  Ch.  398,  6  Jur.  N.  S. 
419,  8  W.  R.  339,  66  Eng.  Rep.  (Reprint) 
50. 

In  the  United  States  it  has  been  held  that 
equity,  apparently  irrespective  of  any  stat- 
ute, will  relieve  against  the  forfeiture  of  a 
lease  accruing  on  the  breach  by  the  lessee  of 
a  covenant  therein  to  insure  the  premises 
against  fire,  where  the  breach  is  caused  by 
accident  or  mistake  and  no  actual  damage 
has  been  sustained  by  the  lessor  as  a  re- 
sult thereof.  Mactier  v.  Osborn,  146  Mass. 
399,  16  N.  E.  641,  4  Am.  St.  Rep.  323,  where- 
in the  court  said:  "In  Hancock  v.  Carlton, 
6  Gray  39,  there  had  been  a  forfeiture  for 
breach  of  a  condition  to  indemnify  against 
a  mortgage.  The  court  refused  equitable 
relief,  but  it  was  upon  the  ground  that  the 
forfeiture  was  caused  by  the  laches  of  the 
party  seeking  relief;  and  the  intimation  of 
the  opinion  is  clear  that  relief  would  be 
granted  upon  the  ground  of  accident  or 
mistake  if  proved.  We  see  no  reason  why 
the  same  principle  should  not  apply  to  a 
Ijreach  of  a  covenant  to  insure,  caused  by 
accident  or  mistake,  where  no  actual  damage 
has  been  sustained  by  the  lessor." 

Recovery  of  Damages  for  Breach  of 
Agreement, 

The  lessor  being  entitled  to  the  reversion 
of  the  leased  premises  on  the  termination 
of  the  lease,  Jiis  insurable  interest  in  the 
property  is  not  necessarily  nominal  only. 
Therefore  it  is  the  duty  of  a  lessee  who  cov- 
enants to  insure  real  estate  leased  by  him 
to  place  sufficient  insurance  on  the  leased 
premises  to  protect  the  reversionary  inter- 
est of  the  lessor,  failing  which  the  lessor 
may  cause  the  property  to  be  insured  and 
recover  from  the  lessee  the  amount  of  the 
premiums  paid  by  him.  Richmond  v.  Kelsey, 
225  Mass.  209,  114  N.  E.  319. 

This  is  especially  true  where  the  lease 
provides  for  such  a  contingency.  Banner- 
man  V.  Consumers  Cordage  Co.  34  Quebec 
Super.  Ct.  441.  In  that  case  it  appeared 
that  a  lease  of  real  estate  provided  as  fol- 
lows: "The  said  lessee  hereby  agrees  to 
keep  the  leased  premises,  machinery  and 
plant  and  buildings  insured  in  solvent  in- 
surance companies,  for  the  sum  of  $22,000 
during  the  continuance  of  this  lease,  and  to 
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transfer  the  policies  of  such  insurances  to- 
gether with  the  sum  of  such  insurance  to 
the  lessors,  and  to  exhibit  to  the  lessors,  or 
their  agents,  the  policies  of  such  insurances, 
and  the  receipts  for  the  annual  premiums, 
failing  which,  the  said  lessors  shall  have 
the  right  to  take  such  insurances  and  pay 
the  premiums  thereon  and  hold  the  lessee 
liable  for  the  sum  of  money  expended  by 
them  in  so  doing."  The  lessee  being  unable 
to  procure  insurance  on  the  premises,  the 
lessor  effected  the  insurance  but  at  rates  in 
excess  of  the  ordinary  insurance  rates  owing 
to  the  fact  that  the  premises  were  permitted 
by  the  lessee  to  remain  unoccupied.  It  was 
held  that  the  lessee  was  obligated  under  the 
terms  of  the  lease  to  reimbiirse  the  lessor  for 
the   insurance   premiums   paid  by  him. 

In  such  a  c^se  the  lessee  cannot  defeat  a 
recovery  by  the  lessor  unless  from  the  evi- 
dence the  rate  paid  is  clearly  excessive. 
Thomson-Houston  Electric  Co.  v.  Durent 
Lamp  Imp.  Co.  4  Misc.  207,  23  N.  Y.  S. 
900. 

However,  where  the  policy  of  insurance 
procured  by  the  lessor  is  invalid  because  of 
misstatements  made  by  him  in  effecting  the 
insurance,  the  premiums  paid  by  the  lessor 
may  not  be  recovered  from  the  lessee.  Thus 
in  Shirk  v.  Adams,  130  Fed.  441,  64  C.  C.  A. 
643,  it  appeared  that  the  lessors  of  a  build- 
ing, after  the  assignment  of  a  lease  of  the 
property  by  the  lessee  and  the  failure  of 
the  latter  or  his  assignee  thereafter  to  main- 
tain fire  insurance  on  the  property  as  re- 
quired by  the  terms  of  the  lease,  placed  in- 
surance on  the  premises  in  the  name  of  the 
assignee,  the  policy  providing  for  its  avoid- 
ance in  case  the  interest  of  the  assured  in 
the  insured  property  "be  other  than  uncon- 
ditional and  sole  ownership."  In  an  action 
by  the  lessor  to  recover  the  premiums  paid 
by  him,  it  was  held  that  the  interest  of  the 
assignee  of  the  lease  required^that  the  prop- 
erty should  be  properly  insured,  that  the 
policy  was  invalid  because  the  assignee's 
interest  at  the  time  of  the  issuance  thereof 
was  not  "unconditional  and  sole  ownership," 
and  that  therefore  a  recovery  could  not  be 
had. 

The  amount  of  damages  which  the  lessor 
is  entitled  to  recover  from  the  lessee  for 
the  latter's  failure  to  insure  the  leased 
premises  in  case  of  the  partial  or  total  de- 
struction thereof  by  fire  is  the  value  of  the 
lost  property  or  that  part  thereof  which  is 
represented  by  the  sum  for  which  the  prop- 
erty under  the  term  of  the  lease  was  to  be 
insured  by  the  lessee.  Jacksonville,  etc.  R. 
etc.  Co.  V.  Hooper,  160  U.  S.  614,  629,  16 
S.  Ct.  379,  40  U.  S.  (L.  ed.)  616;  Lawrence 
V.  St.  Marks  F.  Ins.  Co.  43  Barb.  (N.  Y.) 
479;  Berry  v.  American  Cent.  Ins.  Co.  132 
N.  Y.  49,  30  N.  E.  254,  28  Am.  St.  Rep.  548 ; 


Franck  v.  Stout,  139  Wis.  223,  120  N.   VV. 
867;  Douglass  v.  Murphy,  16  U.  C.  Q.  B.  113 

Thus  in  the  case  first  cited  it  was  said: 
"If  the  defendant  subjected  itself,  by  a  valid 
contract,  to  keep  the  premises  insured  in 
the  sum  of  $6,000  during  the  term  of 
the  lease,  and,  without  sufiicient  cause,  failed 
to  do  so,  and  if  the  hotel  was  worth  the  sum 
mentioned,  and  was  wliolly  destroyed  by  fire,, 
the  extent  of  the  defendant's  liability  would 
obviously  be  the  amount  of  the  plaint  iff  s*^ 
damages,  namely,  $6,000." 

The  fact  that  a  lessor  by  the  terms  of  the 
lease  is  permitted  to  place  the  insurance  on 
the  property  on  the  failure  of  the  lessee  so 
to  do  in  iK>  way  affects  the  right  of  the 
lessor  to  recover  damages  from  the  lessee 
occasioned  by  the  latter 's  failure  to  insure 
the  property,  or  influences  the  amount  of 
the  recovery.  Douglass  v.  Murphy,  16  y.  C. 
Q.  B.  113. 

In  Guetzkow  Bros.  Co.  v.  Breese,  96  Wis. 
591,  72  N.  W.  45,  65  Am.  St.  Rep.  83,  it 
appeared  that  a  lessee  agreed  to  keep  the 
leased  buildings  and  the  machinery  con- 
tained therein  insured  in  a  definite  sum.  The 
machinery  was  the  property  of  the  lessee, 
but  by  the  terms  of  the  lease  the  lessor  ac- 
quired a  lien  thereon  to  secure  the  payment 
of  the  rent  of  the  premises.  There  was  no 
stipulation  as  to  the  amount  for  which  the 
buildings  and  machinery  respectively  were 
to  be  insured.  On  the  destruction  of  one 
of  the  buildings  by  fire  it  was  held  that  the 
lessor  was  entitled  to  recover  only  the 
amount  at  which  the  lessee  had  valued  the 
building  when  procuring  the  insurance  and 
not  a  greater  valuation  placed  on  the  build- 
ing by  the  lessor  after  the  loss. 

An  insurance  company  knowing  that  the 
property  insured  was  leased  property,  that 
the  assured  was  the  lessee  and  had  leased 
ground  from  the  lessor  and  erected  a  build> 
ing  thereon  which  was  to  be  the  property 
of  the  lessor  on  the  termination  of  the  lease, 
and  further  that  the .  lessor  and  lessee  were 
to  bear  equally  the  expense  of  insuring  the 
property  against  fire,  has  been  held  to  be 
liable  for  the  entire  loss  of  both  the  lessor 
and  fessee,  and  not  of  the  lessee  only,  in 
the  event  of  the  partial  or  total  destruc- 
tion of  the  premises  by  fire  during  the 
tenancy.  Home  Ins.  Co.  v.  Gibson,  72  Miss. 
68,  17  So.  13. 

In  an  action  by  a  lessor  against  his  lessee 
to  recover  damages  for  loss  by  fire  sus- 
tained by  the  lessor  on  account  of  the  fail- 
ure of  the  lessee  as  required  by  the  terms 
of  an  oral  lease  to  keep  tiie  premises  in- 
sured, it  has  been  held  that  evidence  of 
financial  aid  rendered  by  the  lessee  to  the 
lessor  to  disprove  the  existence  of  the  agree- 
ment to  insure  and  to  show  that  -insurance 
placed  on  the  property  by  the  lessee  during 
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the  early  part  of  the  tenancy  was  not  main- 
tained by  force  of  such  an  agreement,  was 
properly  excluded.  Franck  v.  Stout,  139 
Wis.  223,  120  X.  W.  867. 

A  lessee  is  not  entitled  to  recoyer  the 
value  of  his  reversion  in  the  leased  property 
from  his  sublessee  for  the  breach  by  the 
latter  of  a  covenant  in  the  lease  requiring 
the  sublessee  to  keep  the  premises  insured 
against  fire  during  his  tenancy,  whereby  the 
property  remained  uninsured  and  the  lessee 
incurred  a  forfeiture  of  the  term  to  his 
lessor,  for  the  reason  that  there  was  a  sim- 
ilar covenant  in  the  lease  of  the  lessee  with 
his  lessor  which  if  complied  with  by  him 
vouJd  have  prevented  the  forfeiture.  Logan 
V.  HaJL  4  C.  B.  698,  66  E.  C.  L.  698. 

In  F  ry  v.  Fry,  27  Beav.  144,  146,  28  L. 
J.  Ch.  593,  5  Jur.  N.  S.  1047,  64  Eng.  Rep. 
(Reprint)  66,  it  appeared  that  on  the  day 
following  the  expiration  of  a  policy  of  fire 
insurance,  the  insured  property  was  burned. 
The  lessee,  who  by  the  terms  of  his  lease 
was  obligated  to  keep  the  premises  insured, 
died  the  next  day,  and  the  insurance  lapsed 
for  nonpayment  of  the  premium  due.  In  an 
action  wherein  it  was  sought  to  charge  the 
executors  of  the  deceased  lessee  personally 
with  liability  for  the  lapsing  of  the  insur- 
ance, the  court  held  in  favor  of  the  execu- 
tors. 

A  lessor,  who  paid  the  premiums  for  in- 
surance on  the  leased  premises  at  the  re- 
quest of  the  lessee,  who  was  obligated  by  the 
terms  of  the  lease  to  maintain  insurance  on 
the  property,  has  been  held  not  to  be  en- 
titled in  case  of  the  destruction  of  the  prem- 
ises by  fire  to  recover  the  amount  thereof 
from  one  who  guaranteed  the  faithful  per- 
formance of  the  lease  by  the  lessee,  the  pay- 
ment by  the  lessor  amounting  to  a  loan  of 
money  to  the  lessee  which  was  not  within 
the  liability  assumed  by  the  ^arantor. 
Woodbridge  v.  Richardson,  2  Thomp.  k  0. 
(N.  Y.)  418. 

Waiver  of  Breach  of  Agreement. 

The  acceptance  by  a  lessor  of  rent  due 
on  the  leased  premises,  while  a  waiver  of  a 
hreach  of  a  covenant  to  insure  the  property 
and  of  the  right  to  enforce  a  forfeiture  of 
the  lease  if  the  rent  accepted  is  that  which 
accrues  subsequent  to  the  breach,  is  not  such 
a  waiver  if  the  rent  was  due  prior  to  the 
allied  breach.  Price  v.  Worwood,  4  H.  & 
X.  (Eng.)  612,  6  Jur.  N.  S.  472,  28  L.  J. 
Exch.  329,  7  W.  Rep.  606. 

In  Doe  V.  Gladwin,  6  Q.  B.  963,  61  E.  C.  L. 
953,  14  L.  J.  Q.  B.  189,  9  Jur.  608,  115  Eng. 
Rep.  (Reprint)  359,  it  appeared  that  a  lessee 
was  required  by  the  terms  of  a  lease  to  in- 
sure the  leased  premises  and  to  keep  them 
insured  in  the  joint  names  of  the  lessor  and 
Ann.  Cas.  1918E. — 20. 
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herself  or  their  executors,  administrators 
or  assigns.  She  insured  the  property  in 
her  own  name  only,  but  during  the  ten- 
ancy showed  the  insurance  policy  to  the 
lessor,  who  approved  it  and  subsequently  ac- 
cepted rent  from  her  for  the  property.  After 
the  last  premium  which  covered  insurance 
for  the  ensuing  year  had  been  paid  the 
lessor  assigned  the  lease,  and  his  assignee 
sued  the  lessee  in  ejectment  to  recover  the 
premises  because  of  the  alleged  forfeiture 
occasioned  by  the  lessee's  failure  properly 
to  insure  the  property.  The  court  held  that 
the  waiver  of  the  alleged  breach  could  not 
operate  beyond  the  date  of  the  last  payment 
of  rent  prior  to  the  assignment  of  his  inter- 
est by  the  lessor  and  that  a  forfeiture  had 
therefore  been  incurred. 

Use  of  Proceeds  of  Insurance, 

Where  a  lessee  covenanted  to  keep  the 
leased  ''buildings,  machinery  and  all  per- 
sonal property  insured  to  the  full  insurable 
value,  and  transfer  all  policies  of  insurance 
to  lessor,"  and  another  clause  of  the  lease 
provided  that  at  the  expiration  of  the  lease 
the  lessee  should  return  and  redeliver  the 
buildings  and  machinery  to  the  lessor,  it 
was  held  that  there  was  an  implication  that 
money  received  on  the  insurance  of  build- 
ings and  machinery  would  go  to  replace  any 
buildings  or  machinery  destroyed.  Chicago 
K.  Equipment  Oo.  v.  National  Hollow  Brake 
Beam  Go.  173  111.  App.  696,  618. 

In  Pike  v.  Cincinnati  Realty  Co.  179  Fed. 
97,  102  C.  C.  A.  391,  it  appeared  that  in  a 
lease  of  real  estate  there  was  a  provision 
that  the  lessee  should  keep  the  buildings  and 
improvements  on  the  property  insured  and 
that  in  case  of  the  loss,  either  partial  or 
total,  of  the  premises,  the  proceeds  of  the  in- 
surance should  be  applied  to  replacing  the 
improvements  on  the  property  "in  the  same 
condition  as  before  said  damage  occurred.'^ 
The  quoted  part  of  this  agreement  was  held 
to  refer  to  the  "state,  quality,  or  predica- 
ment of  the  buildings,  etc.,  rather  than  to 
the  structures  themselves,"  and  not  to  mean 
that  the  destroyed  buildings  should  be  re- 
placed by  "the  same  forms  of  buildings  and 
structures  as  before  the  fire."  Therefore 
the  court  held  that  the  construction  of  a 
single  large  building'for  a  hotel,  the  cost  and 
value  of  which  was  many  times  greater  than 
the  value  of  the  buildings  which  had  been  de- 
stroyed, was  not  acting  repugnant  to  the 
provision  of  the  lease  under  consideration. 

In  Reynard  v.  Arnold,  L.  R.  10  Ch.  (Eng.) 
386,  23  W.  R.  804,  it  appeared  that  a  tenant 
covenanted  to  keep  the  property  leased  by 
him  insured  against  fire  and  by  the  terms  of 
the  lease  he  acquired  an  option  to  purchase 
the    property.      He   procured    the    necessary 
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insurance  and  shortly  after  the  occurrence 
of  a  fire  which  destroyed  the  premises  he 
exercised  his  option.  It  then  became  known 
to  him  that  the  landlord  had  also  placed 
insurance  on  the  property  and  the  compa- 
nies with  which  the  property  was  insured 
apportioned  the  loss  between  them.  The  ten- 
ant suggested  to  the  landlord  that  the  insur- 
ance money  should  be  applied  to  the  pur- 
chase price  of-  the  property,  but  the  landlord 
ignoring  the  exercise  by  the  tenant  of  his 
option  demanded  that  the  proceeds  of  the 
insurance  placed  on  the  property  by  the 
tenant  should  be  applied  to  reinstating  the 
destroyed  premises.  The  court  held  that 
the  landlord  was  bound  to  account  to  the 
tenant  for  the  proceeds  of  the  insurance  pro- 
cured by  him  and  to  apply  it  to  the  purchase 
price  of  the  property. 


In  Quincy  v.  Carpenter,  135  Mass.  102,  it 
appeared  that  a  lessee  had  agreed  to  pay 
the  extra  insurance  on  the  leased  premises 
occasioned  by  his  occupancy  thereof  for  the 
purposes  of  prosecuting  the  business  in 
which  he  was  engaged.  After  his  payment 
in  advance  to  the  lessor  of  an  amount;  agreed 
on  between  them  as  the  total  sum  of  the 
premiums  for  extra  insurance  for  which  he 
would  be  liable  during  his  tenancy,  the  in- 
surance companies  with  which  the  property 
was  insured  failed.  It  was  held  that  under 
the  agreement  the  lessee  could  not  be  re- 
quired to  pay  for  additional  extra  insurance 
In  view  of  the  receipt  given  by  the  lessor  at 
the  time  of  the  payment  by  the  lessee  of  the 
sum  agreed  on  as  the  cost  of  the  extra  in- 
surance,' which  receipt  was  "in  full  settlement 
of  all  extra  insurance"  during  the  term. 


Agreement  for  Extra  Insurance, 

An  agreement  by  a  lessee  of  real  estate 
"to  pay  all  extra  insurance  on  the  premises, 
for  enlargement  of  builder's  risk,"  etc.,  has 
been  held  not  to  be  broken  by  his  failure  to 
pay  extra  insurance  on  the  property  when 
it  does  not  appear  that  any  payment  of 
money  on  account  of  extra  insurance  is 
due.    Adams  v.  Goddard,  48  Me.  212. 

In  Noel  V.  H.  Bencke  Lithographic  Co.  68 
Super.  Ct.  687,  11  N.  Y.  S.  689,  affirmed 
134  N.  Y.  617,  32  N.  E.  649,  it  appeared 
that  in  a  lease  of  real  estate,  the  lessee 
agreed  "to  be  responsible  to  the  party  of 
the  first  part  [plaintiff]  for  any  increase  of 
insurance  over  1  per  cent  {!%)  premium 
per  annum,  which  may  be  imposed  by  the 
various  insurance  companies  on  the  build- 
ing or  on  the  stock  and  fixtures  of  any  of 
the  tenants  in  the  building."  This  condition 
was  held  to  be  absolute,  and  whether  the 
presence  of  the  lessee  in  the  building  was 
the  cause  of  the  increase  in  the  cost  of  the 
insurance  was  held  to  be  immaterial. 

In  Watson  v.  Sparrow,  16  Quebec  Super. 
Ct.  459,  it  appeared  that  a  provision  in  the 
lease  of  a  hall  in  the  upper  part  of  a  build- 
ing for  theatrical  performances  required  that 
the  lessee  should  pay  all  extra  premiums  for 
insurance  which  the  insurance  company  with 
wliich  the  building  was  insured  might  exact 
from  the  lessor  or  from  any  of  the  tenants 
of  the  building  who  had*  leased  stores  "under 
said  hall"  because  of  the  increased  risk 
occasioned  by  the  use  of  the  hall  for  the  pur- 
poses named.  The  phrase  "under  said  hall" 
was  construed  not  to  include  Btores  on  the 
first  floor  of  the  building  not  directly  be- 
neath the  hall  but  to  one  side  or  the  other 
thereof  notwithstanding  their  tenants  were 
required  to  pay  extra  premiums  on  account 
of  the  use  to  which  the  hall  was  devoted  by 
its  lessee. 
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Arkansas  Supreme  Court — July  10,  1916. 


X26  Arlc.  34;  187  8.  W.  1057. 


Tnastfl    aad   Tmstees   —   Pnroliase    foP 
Another  —  Snllioieiioy  of  Eridenoe. 

In  ejectment  to  recover  land,  the  evidence 
is  held  to  show  that  plaintiff  bought  in  the 
land  at  foreclosure  of  a  mortgage  under  an 
agreement  that  he  should  convey  to  defend- 
ant, the  owner,  on  receipt  of  the  amount  ad- 
vanced. 

Parol  Asroement  to  Purohase  for  An- 
other -£-  Implied  Tmat. 

Where  plaintiff  agreed  on  foreclosure  of  a 
mortgage  on  defendant's  land  to  buy  in  the 
land  for  the  benefit  of  defendant  and  allow 
him  to  redeem  on  payment  of  amount  ad- 
vanced, and  in  that  manner  was  enabled  to 
secure  the  lands  for  the  amount  of  the  mort- 
gage which  was  for  a  sum  much  less  than  the 
value  of  the  lands,  it  appearing  that  other 
bidders  were  discouraged  and  that  defendant 
relaxed  his  efforts  to  secure  the  money  to 
buy  in  the  property,  plaintiff  cannot,  on  the 
ground  that  the  agreement  was  oral,  re- 
pudiate the  trust  and  taJce  the  lands  free 
from  any  claim  of  defendant,  for  that  would 
give  him  an  unconscionable  advantage. 

[See  note  at  end  of  this  caae.] 

Appeal  from  Pike  Chancery  Court:  Shay- 
EB,  Chancellor. 

Action  by  M.  L.  Carroll,  plaintiff,  against 
T.   J.   Straaner,   defendant.     Judgment    for 
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plaintifT.    Defendant  appeals.    The  facta  are 
stated  in  the  opinion..    Bevebssd. 

W,  C.  Rodgers  for  appellant. 
Langley  d  Steel  for  appellee. 

[35]  Habt,  J. — ^M.  L.  Carroll  instituted  an 
action  of  ejectment  in  the  circuit  court 
against  T.  J.  Strasner  to  recover  220  acres 
of  land  in  Pike  County,  Arkansas.  Strasner 
filed  an  answer  and  cross-complaint  and  set 
up  substantially  the  following  state  of  facts: 

He  owned  300  acres  of  land  in  Pike  County 
upon  which  he  resided  and  mortgaged  the 
same  to  a  bank  in  Pike  County  to  secure  the 
sam  of  $600  which  he  owed  the  bank.  The 
debt  of  the  bank  fell  due  in  1914  and  Stras* 
ner,  failing  to  make  payment,  the  bank  pro.- 
ceeded  to  foreclose  the  mortgage.  The  land 
was  worth  much  more  than  the  mortgage 
debt,  and  in  order  to  prevent  a  sacrifice  of 
the  land  it  was  agreed  that  Carroll  should 
purchase  the  land  at  the  foreclosure  sale 
for  the  amount  of  the  indebtedness  due  the 
bank  by  Strasner  and  hold  the  title  to  the 
land  in  trust  for  the  latter  until  he  could 
repay  Carroll  the  amount  bid  for  the  land. 
Two  friends  of  Strasner  were  to  sign  the 
note  for  the  purchase  money  given  by  Carroll 
as  surety,  and  did  so.  Carroll  became  the 
purchaser  at  the  sale,  and  the  sale  was  con- 
firmed and  a  deed  executed  to  him  by  the 
commissioner  who  made  the  sale.  Strasner 
tendered  to  Carroll  the  amount  of  the  debt, 
principal  and  interest  and  requested  Carroll 
to  make  a  deed  conveying  back  to  him  the 
land  purchased  by  Carroll  at  the  foreclosure 
sale.    Carroll  refused  to  do  this. 

The  prayer  of  the  answer  and  cross-com- 
plaint of  Strasner  are  that  he  be  permitted 
to  redeem  the  land,  and  that  the  claim  of 
Carroll  be  cancelled  aa  n  cloud  upon  his  title. 

Carroll  filed  an  answer  to  the  cross-com- 
plaint in  which  he  denied  that  he  purchased 
the  land  at  the  foreclosure  [36]  sale  for 
Strasner  and  agreed  to  hold  the  same  in 
I  rust  for  him.  He  stated  that  he  purchased 
the  land  for  himself  at  the  foreclosure  sale, 
but  agreed  to  resell  it  to  Strasner  within 
ninety  days  if  the  latter  should  pay  him 
the  amount  which  he  had  bid  for  the  land; 
that  Strasner  failed  to  make  the  payment, 
»nd  that  the  sale  was  confirmed  in  himself 
hy  the  chancery  court.  On  motion  the  case 
^as  transferred  to  the  chancery  court.  The 
chancellor  found  the  issues  of  fact  in  favor 
of  Carroll,  and  held  that  he  was  the  owner 
of  the  land  and  entitled  to  the  possession 
thereof.  A  decree  was  entered  accordingly 
wd  Strasner  has  appealed  to  this  court.  The 
material  facts  are  as  follows: 

Strasner  owned  300  acres  of  land  in  Pike 
Cottnty  upon  which  he  resided.  He  executed 
a  mortgage  to  the  bank  to  secure  an  indebted- 


ness due  it  of  $600.  The  bank  instituted 
foreclosure  proceedings  and  obtained  a  fore- 
closure decree  in  the  chancery  court. 

According  to  the  testimony  of  Strasner, 
M.  L.  Carroll,  J.  C.  Couch  and  Isaac  Webb,, 
who  were  his  friends  and  neighbors,  agreed 
to  purchase  the  land  at  the  foreclosure  sale 
for  the  amount  of  the  debt  due  the  bank 
and  to  hold  same  in  trust  for  him  until  he 
could  pay  the  amount  of  the  indebtedness, 
principal  and  interest.  Pursuant  to  this 
agreement,  Carroll  became  the  purchaser  of 
220  acres  of  the  land  at  the  foreclosure  sale 
for  the  sum  of  $635,  being  the  amount  due 
on  the  mortgage  debt.  Carroll  gave  his  note 
to  the  commissioner  making  the  sale,  for  the 
purchase  money  and  Couch  and  Webb  signed 
it  as  his  sureties. 

Strasner  resided  on  the  lands  and  was 
getting  out  stave  bolts  and  paying  a  part  of 
the  proceeds  arising  from  the  sale  of  them 
to  Carroll  to  be  credited  on  the  mortgage 
indebtedness.  This  was  pursuant  to  the 
agreement  he  had  made  with  Carroll  in  the 
beginning;  that  ninety  days  after  the  land 
was  bid  in  by  Carroll,  he  had  paid  to  him 
$140  from  the  proceeds  of  the  sale  of  stave 
bolts.  The  value  of  the  land  bid  in  by  Car- 
roll was  variously  estimated  by  the  witnesses 
from  seven  to  ten  dollars  per  acre.  Most 
of  the  witnesses  placed  'its  value  at  ten 
dollars  per  acre.  [37]  Couch  and  Webb 
corroborated  the  testimony  of  Strasner  as 
above  abstracted. 

In  addition,  Strasner  testified  that  if  the 
agreement  had  not  been  made  with  Carroll, 
who  purchased  the  land,  that  he  had  another 
friend  who  had  the  money  to  buy  the  land, 
and  who  would  have  loaned  him  the  money 
for  that  purpose.  He  also  testified  that  after 
he  made  the  agreement  with  Carroll,  he  did 
not  try  to  secure  any  further  bidders,  and 
that  it  was  generally  known  that  the  lands 
were  being  bid  to  be  held  in  trust  for  him. 

J.  C.  Cornish  stated  that  he  came  to  Mur-' 
freesboro  with  the  intention  of  bidding  at  the 
sale,  but  came  a  day  too  soon,  by  mistake, 
that  he  had  a  talk  with  Mr.  Carroll  about 
the  sale,  and  asked  him  if  it  was  going  to 
be  sold  in  bulk  or  by  forties;  that  Carroll 
told  him.  that  he  thought  that  he  and  Stras* 
ner  had  the  matter  fixed  up.  Cornish  then 
left  and  did  not  stay  to  the  sale. 

Two  other  witnesses  testified  that  Carroll 
gave  Cornish  to  understand  that  the  matter 
had  been  arranged. 

M.  L.  Carroll  testified  in  his  own  behalf. 
He  denied  that  he  entered  into  an  agreement 
whereby  he  was  to  become  the  purchaser  of 
the  land  at  the  foreclosure  sale,  and  hold  the 
same  in  trust  for  Strasner.  He  said  that 
the  court  would  convene  about  ninety  days 
after  the  day  of  sale,  and  that  the  sale 
would  then  come  up  for  confirmation;  that  he 
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agreed  with  Strasner  that  he  would  resell 
the  land  to  him  if  he  would  pay  him  the 
amount  he  had  hid  for  the  land  within  ninety 
days;  that  if  Strasner  repurchased  the  land, 
the  amount  derived  from  the  sale  of  stave 
bolts  was  to  be  credited  on  the  purchase 
price,  but  that  if  Strasner  failed  to  repur- 
chase the  land  within  ninety  days,  that  the 
amount  derived  from  the  sale  of  stave  bolts 
should  be  retained  by  him  because  he  owned 
the  land. 

We  think  the  clear  preponderance  of  the 
evidence    shows    that    Carroll    agreed    with 
Strasner  to  purchase  the  land  at  the  fore- 
closure sale  and  take  the  title  in  his  own 
name  upon   a  verbal   agreement  to  hold   it 
for  the  benefit  of  Strasner.     Of  course,  the 
testimony  of  Carroll  shows  that  the  agree- 
ment was  for  a  resale  by  him  to  Strasner 
[38]  upon  certain  conditions  which  were  not 
complied  with  by  Strasner.     His  testimony 
however,    is   contradicted   by   Strasner,    and 
Strasner  is  corroborated  by  Couch  and  Webb. 
So  we  think  a  clear  preponderance  of  the 
evidence   shows    a   parol   agreement   on   the 
part  of  Carroll  to  purchase  the  land  at  the 
foreclosure  sale,  hold  it  in  trust  for  Strasner 
and  to  convey  it  back  to  Strasner  on  repay- 
ment of  the  purchase  money,   and  that  he 
afterward  refused  to  do  so.    Even  under  this 
state   of   facts,   if  is   contended   by   counsel 
for  Carroll  that  the  agreement  being  a  verbal 
one,  was  within  the  statute  of  frauds,  and 
not  enforceable  as  a  trust  in  equity.     It  is 
true  the  general  rule  is  that  a  mere  verbal 
agreement  by  which  one  of  the  parties  there- 
to promises  to  buy  in  at  a  judicial  sale,  lands 
of  the  other  and  hold  the  saftie  for  his  ben- 
efit, does  not  create  a  resulting  or  implied 
trust,  the  agreement  itself  being  within  the 
statute  of  frauds.     There  are,  however,  sev- 
eral well  recognized  exceptions  to  the  rule, 
and  one  of  them  is  that  where  the  purchaser 
of  lands  in  wliich  the  other  is  interested  be^ 
'comes  such  under  such  a  state  of  facts  as 
would  make  it  a  fraud  to  permit  him  to  hold 
on  to  his  bargain.     Trapnall  v.  Brown,  19 
Ark.  39;  McNeil  v.  Gates,  41  Ark.  264;  La- 
Cotts  v.  LaCotts,  109  Ark.  335, 159  S.  W.  1111. 
In  the  first  two  mentioned  cases  the  principle 
is  announced  that  it  would  be  a  fraud  in  a 
purchaser,  who  obtained  property  at  a  price 
greatly  below  its  value  by  means  of  a  verbal 
agreement, .  to  keep  the  property  in  violation 
of  the  agreement. 

In  the  instant  case,  the  evidence  shows  that 
the  land  was  bid  in  for  $635,  and  the  proceeds 
arising  from  the  sale  of  the  stave  bolts 
amounting  to  $40  was  credited  thereon.  The 
evidence  shows  that  the  lands  were  worth 
much  more  than  the  amount  bid  for  them  by 
Carroll.  It  also  shows  that  Strasner  relied 
upon  the  promise  of  Carroll  to  bid  in  the 
property  for  his  benefit  and  relaxed  his  ef- 
forts to  borrow  the  money  from  some  one 


else,  and  thus  prevent  a  sacrifice  of  his  land. 
Strasner  stated  that  he  had  another  friend 
from  whom  he  could  have  borrowed  the  mon- 
ey. He  also  stated  that  he  relaxed  his  efforts 
to  secure  other  bidders  becftuse  of  the  agree- 
ment made  with  [39]  Carroll.  It  is  also 
shown  by  the  evidence  that  another  bidder 
who  was  able  to  purchase  the  land,  came  to 
Murfreesboro  for  the  purpose  of  attending 
the  sale  and  bidding  thereat.  He  refrained 
from  bidding  because  Carroll  told  him  that 
an  understanding  or  agreement  had  been 
reached  between  him  and  Strasner  about  the 
land. 

In  the  case  of  Slowey  v.  McMurray,  27  Mo. 
at  page   118,   the   court.   In   discussing  this 
question,  said:     "There  is  another  clr"s  of 
.cases  growing  out  of  the  condutH;  of  debtors 
and  purchasers  at  public  sales.    This  is  where 
the   purchaser   becomes  such   under   a   state 
of  facts  as  would  make  it  a  fraud  to  permit 
him  to  hold  on  to  his  bargain.    As  if  a  pur- 
chaser, by  means  of  a  promise  to  reconvey  to 
his  debtor,  should  induce  a  relaxation  of  the 
efforts  on  his  part  to  prevent  a  sacrifice  of 
his  property,  and   thereby   obtain  it  at   an 
under  pri-ce,  or,  if  the  purchaser,  taking  ad- 
vantage of  that  reluctance  invariably  mani- 
fested  by   those   attending    public    sales    to 
interfere   with    any    arrangement    a    debtor 
makes  to  save  his  property,  should  create  an 
impression  that  he  was  buying  for  the  debtor, 
thereby   preventing  competition,   or   by   any 
other  improper  means  obtain  the  property  of 
a  debtor  at  a  sacrifice,  such  conduct  would 
convert  the  purchaser  into  a  trustee  for  the 
benefit  of  those  who  were  defrauded  by  his 
conduct.    Such  cases  go  upon  the  ground  of 
fraud,   and  courts  will  give  relief  without 
regard  to  the  circumstance  whether  the  agree- 
ment was  a  written,  or  a  verbal  one,  or  wheth- 
er it  was  supported  l^.a  consideration  or  not. 
Such  are  the  cases  of  Rose  v.  Bates,  12  Mo. 
30;  Estill  V.  Estill,  3  Bibb  (Ky.)   177."    See 
also  Leahey  v.  Witte,  123  Mo.  207,  27  S.  W. 
402.    The  same  rule  applies  where  the  prom- 
isee relaxed  his  efforts  to  save  the  property 
from  being  sold  at  the  judicial  sale.    Arnold 
v.   Cord,   16   Ind.    177;    Lillard  v.   Casey,   2 
Bibb  (Ky.)   459.     As  bearing  on  the  subject 
as  sustaining  the  rule  where  the  facts  war- 
rant it,  see  Patrick  v.  Kirkland,  53  Fla.  768, 
12  Ann.  Cas.  540,  43  So.  969,  125  Am.  St. 
Rep.  1096,  and  note;  Carr  v.  Craig,  138  la. 
526,  116  N.  W.  720,  and  case  note  to  5  Ann. 
Cas.  at  page  173;  Perry  on  Trusts  (4th  ed.) 
vol.  1,  sec.  215;  and  Ryan  v.  Dox,  34  N.  Y^ 
307,  90  Am.  Dec.  696. 

[40]  From  the  views  we  have  expressed^ 
it  follows  that  the  decree  should  be  reversed 
and  the  cause  remanded  with  directions  to 
permit  Strasner  to  redeem  the  land,  and 
have  further  proceedings  in  accordance  with 
the  views  expressed  in  this  opinion. 


NOTE. 

Parol  Agroement  Made  with  Person  In- 
terested in  I<and,  that  Promisor  "Will 
Buy  Land  at  Judicial  Sale  and  Hold 
for  Benefit  of  Promisee,  as  Impliad 
Trust  Enforceable  in  Equity. 

The  present  note  deals  with  the  recent 
cases  paasing  on  the  question  whether  a  parol 
agreement  made  with  a  person  interested  in 
land,  that  the  promisor  will  buy  in  the  land 
at  a  judicial  sale  and  hold  the  same  for  the 
benefit  of  the  promisee,  amounts  to  an  im- 
plied trust,  enforceable  in  equity.  For  a 
diBCUBsion  of  the  earlier  cases  see  the  notes 
to  Bryan  v.  Douds,  5  Ann.  Cas.  171;  Patrick 
T.  Kirkland,  12  Ann.  Cas.  542 ;  and  Insurance 
Ca  of  Tennessee  v.  Waller,  115  Am.  St.  Rep. 
763. 

A  mere  promise  to  a  person  interested  in 
land  to  purchase  the  same  at  a  judicial  sale 
and  hold  it  for  his  benefit  does  not  of  itself 
constitute  a  trust  and  is  not  enforceable  in 
equity.  LaCotts  v.  LaCotts,  109  Ark.  335, 
159  S.  W.  1111;  Hunter  v.  Field,  114  Ark. 
128,  169  S.  W.  813 ;  Holtzclaw  v.  Wells,  166 
Ky.  353,  179  8.  W.  193 ;  Ferguson  v.  Robin- 
son, 268  Mo.  113,  167  S.  W.  447.  Compare 
Meyers  v.  Grey,  122  N.  Y.  S.  1079.  Thus  in 
Hunter  v.  Field,  supra,  the  court  said:  "In 
our  opinion  as  much  as  can  be  said  of  this 
evidence  and  its  sufficiency  (and  we  do  not 
decide  even  that),  is  that  appellant  proved 
recreant  to  his  promise  to  convey  this  title 
to  the  Field  heirs,  or  to  distribute  the  pro- 
ceeds of  the  sale  of  this  property  among 
them.  The  agreement  between  these  parties, 
if  the  facts  were  as  appellees  contend,  is  not 
enforceable  aa  constituting  an  express  trust 
for  the  reason  that  the  entire  agreement  rests 
in  parol.  Nor  can  the  evidence  in  this  case 
be  said  to  constitute  a  resulting  trust  because 
the  purchase  money  was  furnished  by  appel- 
lant, and  was  raised  by  him  through  a  mort^ 
gage  which  he  gave  on  his  own  home." 

In  Holtzclaw  v.  Wells,  166  Ky.  363,  179 
8.  W.  193,  wherein  an  administrator  and  the 
collateral  heirs  of  the  estate  sought  to  create 
a  parol  constructive  trust  where  property  had 
been  purchased  and  the  title  taken  at  a' judi- 
cial sale  thereof  by  the  defendant,  in  his 
name,  the  court  after  deciding  that  the  tes- 
timony was  insufficient  to  sustain  the  plain- 
tiff's cause  of  action,  said:  "The  evidence  to 
create  a  parol  trust  must  be  strong  and  con- 
vincing, where  its  establishment  is  contra- 
dictory to  written  documents  showing  the 
legal  title  to  the  property  in  some  one  else." 

In  Ferguson  v.  Robinson,  258  Mo.  113,  167 
S.  W.  447,  it  appeared  that  judgments  had 
been  rendered  against  the  plaintiff  on  which 
executions  had  been  issued  to  the  sheriff  who 
had  advertised  the  property  for  sale.  The 
plaintiff  appealed  to  the  defendant  to  bid  it 
in  for  him  at  tHe  execution  sales,  and  agreed 
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to  pay  to  him  therefor,  iu  addition  to  the 
amount  expended,  and  interest,  a  reasonable 
sum  for  his  service,  and  the  defendant  gave 
him  to  '^understand"  that  he  would  bid  it  in 
under  those  terms.  The  plaintiff  sought  to 
have  a  trust  created  in  his  favor  and  the 
court  said  after  reviewing  the  testimony: 
"No  law  is  more  familiar  than  that  provi- 
sion of  our  Statute  of  Uses  and  Truats  which 
declares  that  'all  declarations  or  creations  of 
trust  or  confidence  of  any  lands,  tenements 
or  hereditaments  shall  be  manifested  and 
proved  by  some  writing  signed  by  the  party 
who  is,  or  shall  be,  by  law,  enabled  to  declare 
such  trusts.'  [R.  S.  1909,  sec.  2868.]  The 
effect  of  this  declaration  is  that  a  trust  in 
lands  cannot  be  created  by  oral  contract  be- 
Iween  the  parties,  for  this  would  be  directly 
in  the  teeth  of  the  statute;  but  there  are  cer- 
tain trusts  called  by  the  generic  name  of 
'implied  trusts,'  because  they  proceed  by  im- 
plication of  law  out  of  the  particular  cir- 
cumstances of  the  case,  and  not  from  agree- 
ment of  the  parties.  The  fact  that  there  is 
no  such  agreement  is  often  the  very  founda- 
tion upon  which  the  relation  rests.  Some 
courts  have  been  disposed  to  divide  these 
trusts  into  categories,  with  distinctive  names, 
as  'resulting  trusts'  and  'constructive  trusts,' 
but  have  so  confused  the  lines  which  divide 
them  from  each  other  as  to  have  materially 
impaired  their  usefulness  for  the  purpose  of 
legal  exposition.  Generally  speaking,  how- 
ever, a  resulting  trust  is  one  which  the  law 
implies  to  meet  the  requirement  of  justice 
that  a  legal  status  be  given  to  what  is  the 
clear  intention  of  the  parties;  while  construc- 
tive trusts  rest  upon  the  sound  public  policy 
which  requires  that  the  laws  themselves 
should  not  become  the  instruments  of  design- 
ing persons  to  be  used  for  the  pui'pose  of 
fraud  and  oppression.  Dishonesty  and  deceit 
are  not  necessary  ingredients  of  the  former, 
while  fraud,  either  actual  or  constructive,  is 
the  very  foundation  of  the  latter,  whiAi  are 
accordingly  called,  by  those  who  delight  in 
garnering  expressions  from  the  ripened  fields 
of  the  classical  languages,  'trust  ex  maleficio.' 
[1  Beach,  Mod.  £q.  Jur.  sec.  226;  Brison  v. 
Brison,  75  Cal.  525;  Aller  v.  Crouter,  64  N, 
J.  Eq.  381,  389.]  This  is  the  class  into  which 
the  trust  asserted  in  this  case  would  naturallv 
fall.  With  respect  to  it  the  statute  (Id.  Sec. 
2869)  provides  that  'such  trust  or  confidence 
shall  be  of  like  force  as  the  same  would  have 
been  if  the  act  had  not  been  made.' " 

While  a  mere  verbal  agreement  to  purchase 
for  another  at  a  judicial  sale  creates  no  im- 
plied trust,  if  a  confidential  relation  exists  be- 
tween the  parties  or  if  other  circumstances 
exist  which  make  it  inequitable  that  the  pur- 
chaser should  retain  the  title  for  himself,  a 
trust  will  be  implied.  Erdman  v.  Kenney,  159 
Ky.  509,  167  S.  W.  685 ;  Davis  v.  Spicer  ( Ky. ) 
128  S.  W.  294;  Marcellus  v.  Wright,  51  Mont. 
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559,  154  Pac,  714;  Myers  v.  Grey,  122  N. 
Y.  S.  1079;  Harras  v.  Harras,  60  Wash.  258, 
110  Pac.  1085;  McSorley  v.  Bullock,  62  Wash. 
140,  113  Pac.  279;  Johnston  v.  Johnston 
(Tex.)  204  S.  W.  469. 

In  Davis  v.  Spicer,  supra,  it  appeared  that 
a  son  made  an  oral  agreement  with  his 
mother  to  the  eflFect  that  at  a  judicial  sale 
of  land  in  which  she  and  her  children  had  an 
interest,  he  would  buy  it  in  and  take  title 
in  the  name  of  the  mother,  that  he  would  sell 
enough  of  the  land  and  timber  to  pay  the 
indebtedness  of  the  estate  and  that  the  re- 
mainder of  the  land  was  to  be  used  for  the 
benefit  of  the  mother  and  her  children.  It 
was  held  that  under  the  facts  it  would  be  a 
fraud  on  the  rights  of  the  mother  and  her 
children  to  permit  the  son  to  hold  the  title 
to  the  land. 

In  Erdman  v.  Kenney,  159  Ky.  509,  167  S. 
W.  685,  the  testimony  showed  that  a  daughter 
purchased  a  tract  of  land  at  a  judicial  sale 
and  entered  into  an  oral  agreement  with 
her  father  by  the  terms  of  which  he  agreed  to 
pay  the  balance  of  the  purchase  price,  charg- 
ing the  amount  thereof  to  her  as  an  advance- 
ment out  of  his  estate.  She  was  to  assign 
to  him  her  bid  and  purchase  as  to  a  part  of 
said  tract  greatly  exceeding  in  value  the 
amount  advanced  and  he  was  to  take  the 
legal  title  thereto  in  his  own  name,  to  hold  in 
trust  for  her.  The  daughter  sought  to  have 
a  trust  decreed  in  aecordance  with  the  terms 
of  the  agreement.  It  was  held  that  if  the 
father  gave  to  the  daughter  the  money  which 
paid  for  the  part  of  the  tract  of  land  as  an 
advancement  out  of  his  estate  and  it  was  so 
accepted  by  her,  it  was  her  money  that  paid 
for  the  land  and  not  his,  and  in  auch  a  case 
an  enforceable  trust  was  created  by  the 
father's  parol  promise  to  hold  the  legal  title 
thereto  in  trust  for  his  daughter.  It  was 
further  held  that  even  if  the  money  was  not 
given  as  an  advancement  but  was  the  father's 
own  money,  still  it  would  be  a  constructive 
fraud  for  the  defendant  to  take  advantage 
of  the  parental  relation  and  confidence  exist- 
ing between  father  and  daughter  and  by  vir- 
tue of  the  promise  to  her  to  obtain  a  convey- 
ance to  himself  of  the  land  purchased  by  her 
at  a  judicial  sale. 

In  Marcellus  v.  Wright,  51  Mont.  559,  154 
Pac.  714,  it  appeared  that  the  plaintiff,  who 
had  been  accustomed  to  consult  the  cashier 
of  a  bank  on  matters  of  business  and  reposed 
the  utmost  confidence  in  his  honesty  and  good 
faith,  spoke  to  him  with  reference  to  securing 
a  loan  to  discharge  a  mortgage  which  was 
about  to  become  due.  She  was  advised  by 
the  cashier,  acting  for  the  bank,  to  allow 
the  mortgage  to  be  foreclosed,  he  promising 
that  the  bank  would  bid  in  the  property  for 
her  and  treat  the  money  so  advanced  as  a 
loan  and  hold  the  land  as  security  for  the 
loan.    It  was  held  that  the  purchase  of  the 


land  at  the  foreclosure  sale  by  the  bank  was 
in  fact  made  for  the  plaintiff  and  with  her 
money,  and  that  a  resulting  trust  was  thus 
created  in  favor  of  the  plaintiff. 

^In  Johnston  v.  Johnston  (Tex.)  204  S.  W. 
469,  it  was  said:  "We  think  the  evidence 
abundantly  sustained  the  general  conclusion 
upon  which  the  judgment  must  rest;  that  the 
parties  to  this  suit  had  agreed  to  jointly  ac- 
quire the  land;  that  the  appellant  was  to 
furnish  all  of  the  money  and  to  be  there- 
after repaid  by  the  appellee;  and  that  the 
appellant  in  taking  the  title  in  his  own  name 
held  an  undivided  one-half  interest  in  trust 
for  the  benefit  of  the  appellee." 

In  McSorley  v.  Bullock,  62  Wash.  140,  113 
Pac.  279,  it  appeared  that  the  plaintiff  was 
a  stockholder  in  a  corporation  which  had 
been  conducting  a  harness  and  saddlery  busi- 
ness. The  corporation  had  been  adjudged  a 
bankrupt  and  a  judicial  sale  of  its  assets 
was  to  be  held.  The  plaintiff  was  desirous 
of  purchasing  the  stock  of  goods  but  not  being 
able  to  raise  the  money  he  requested  the  de- 
fendant to  advance  the  money  to  him  to  buy 
the  same.  It  was  orally  agreed  that  as  se- 
curity for  the  advance  the  defendant  was  to 
take  the  bill  of  sale  in  his  own.  name  for 
about  three  weeks  when  the  plaintiff  was  to 
repay  him  and  in  addition  thereto  was  to 
pay  a  reasonable  amount  for  the  use  of  the  ' 
money.  The  defendant  purchased  the  st<jck 
of  goods  at  the  sale  and  took  the  title  thereto 
in  his  own  name  and  converted  them  to  his 
own  use.  The  plaintiff  sued  for  conversion 
and  in  reversing  a  judgment  in  favor  of  the 
defendant  the  court  said:  "We  think  .  .  . 
that  the  overw^helming  weight  of  authority  is 
to  the  effect  that  the  property,  in  question  was 
bought  for  the  appellant,  and  that  a  trust 
was  thereby  created.  .  .  .  With  the  view 
we  take  of  the  testimony,  then,  a  constructive 
trust  was  established,  .  .  .  and  [the  de- 
fendant] having  wrongfully  dispossessed  him- 
self of  the  property  intrusted  to  him,  he  must 
answer  to  the  appellant  for  its  value." 
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Deatli  by  'Wrongful  Aot  ^  Evidence  ^ 
Financial  Cironmstanoes  of  'Widoiv. 

In  action  for  death  of  customer  by  falling 
down  elevator  shaft  in  stoie^  testimony  of  the 
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widow  that  her  home  has  not  been  paid  for 

is  inadmissible. 

Same. 

Admission  of  such  testimony  is  harmless 
error,  since  the  jury  could  not  have  been  mis- 
led thereby. 

Proof  of  Inavraiiee  on  I<if  e  of  Deeeased. 

In  action  for  death  of  customer  by  falling 
down  elevator  shaft  in  store,  testimony  as  to 
amount  of  life  insurance  left  by  deceased  is 
properly  excluded. 

Evidence  —  Prevlons  Aeoidents  —  To 
Shoiv  Daneerons  Cliaraoter  of  Prem- 

lies. 

Jn  action  for  death  of  customer  by  falling 
down  elevator  shaft  in  store,  evidence  that 
the  elevator  door  had  on  former  occasions 
Wen  \e  ft  open,  and  other  people  had  nearly 
\)een  hvirt,  is  admissible  as  tending  to  show 
the  dangerous  character  of  the  place. 

EleTaton  —  NesUgent  Operation  — 
LeaTins  Shaft  Open  —  Notice  to 
Owner  of  Premises. 

Negligent  operation  of  an  elevator  in  a 
store,  for  two  years,  by  leaving  the  shaft  door 
open,  charges  the  storekeeper  with  notice  of 
the  manner  of  operation. 

Stores  —  Iiiability  for  Injury  to  Cns- 
tomer  —  pall  Down  Elevator  Shaft. 

Where  store  employees  operated  an  elevator 
negligently  for  two  years,  by  leaving  the  shaft 
door  open,  it  is  a  question  for  the  jury,  in  ac- 
tion for  a  customer's  death  by  falling  down 
tlie  shaft,  whether  the  storekeeper  was  negli- 
gent in  failing  property  to  guard  the  shaft. 

[See  note  at  end  of  this  case.] 

Same. 

\Vhere  a  customer  went  to  a  counter  to 
purchase  a  jardiniere,  the  presumption  ob- 
tains, in  an  action  for  his  death  by  falling 
down  an  elevator  shaft,  in  the  absence  of 
contrary  evidence,  that  in  going  behind  the 
counter  he  did  so  to  continue  his  ejuunination 
preparatory  to  purchasing. 

[See  note  at  end  of  this  case.] 
Same. 

The  presumption,  in  the  absence  of  con- 
trary evidence,  being  that  deceased  customer 
exercised  due  care  and  caution  for  his  safety, 
conttibutory  negligence  must  be  pleaded  and 
proved  by  defendant  storekeeper  unless  estab- 
lished by  plaintiff's  testimony. 

[See  note  at  end  of  this  case.] 

Same. 

The  evidence  is  held  to  show  that  a  cus- 
tomer, while  in  a  store,  fell  into  an  open 
elevator  shaft,  while  inspecting  goods  pre- 
paratory to  purchase. 

[See  note  at  end  of  this  case.] 

Same. 

An  invitee  in  a  store  is  not  to  be  too  cir- 
cumscribed as  to  his  movements  while  wait- 
ing for  a  clerk  to  exhibit  goods,  but  he  has  a 
right  to  inspect  goods  and  frequent  places 
used  by  other  patrons  of  the  store,  and  pro-_ 
vided  for  their  use  by  the  storekeeper. 

[See  note  at  end  of  this  case.] 

Same. 

In  action  for  death  of  customer  by  falling 
into  elevator   shaft,   defendant   cannot   com- 


plain of' instruction  that,  to  warrant  verdict 
for  plaintiff,  deceased  must  have  been  killed 
while  pursuing  his  intention  to  purchase 
goods  and  inspecting  the  goods;  that  the  de- 
fendant's negligence  proximately  caused  the 
injury;  that  there  could  t)e  no  recovery  if 
deceased's  negligence  solely  caused  the  injury, 
or  if  deceased  was  injured  in  a  place  to  which 
he  was  not  invited,  or  if  a  reasonable  man 
would  not  have  anticipated  that  deceased 
would  go  where  he  did;  that  the  burden  of 
proof  was  on  plaintiff  to  show  lack  of  rea- 
sonable care;  that  damages  should  be  reduced 
in  proportion  to  contributory  negligence;  and 
that,  if  the  jury  were  unable  to  find  with  cer- 
tainty whether  negligence  of  deceased  or  of 
defendant  caused  the  death,  they  should  find 
for  defendant. 

[See  note  at  end  of  this  case.]  . 

Death  by  "Wronerf nl  Act  —  Verdict  Not 
ExeeMive. 

Verdict  of  $25,000  to  widow  and  four  minor 
children  of  healthy  man  with  expectancy  of 
twenty-four  and  one-half  years,  who  earned 
$1,800  per  year,  and  who  suffered  severely  for 
twenty  hours  after  fall  into  elevator  shaft  in 
store,  was  not  excessive. 

[See  18  Ann.  Cas.  1209;  Ann.  Cas.  1916C 
449.] 

Appeal  from  Circuit  Court,  Lauderdale 
county:  Heidelberg,  Judge. 

Action  by  Mrs.  Annie  Markline,  adminis- 
tratrix of  George  H.  Markline,  deceased; 
plaintiff,  ^against  S.  H.  Kress  and  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facts  are  stated  in  the 
opinion.    Afitibmed. 

A,  S.  Bozemaai,  B.  F.  Ca/meron,  Jn,  Amia 
d  Dunn  and  Watkins  d  Watkins  for  appel- 
lant. 

Baskin  d  Wilboum  for  appellee. 

[39]  Stkbs,  J. — ^The  appellee,  Mrs.  Annie 
Markline,  as  administratrix  of  the  estate  of 
Geo.  H.  Markline,  deceased,  filed  suit  in  the 
circuit  court  of  Lauderdale  county  against  the 
appellant,  S.  H.  Kress  &  Co.,  and  Chas.  H. 
Haney,  for  damages  for  the  alleged  wrongful 
death  of  Geo.  H.  Markline,  under  the  Acts 
of  1914,  chapter  214,  p.  280.  The  suit  is 
filed  for  the  benefit  of  herself  as  widow  and 
for  the  four  minor  children  of  herself  and  de- 
ceased. The  material  allegations  in  the  dec- 
laration are  that  on  the  15th  day  of  October 
1916,  Geo.  H.  Markline  went  into  the  store  of 
the  appellant,  a  corporation  engaged  in 
[40]  conducting  a  mercantile  business  in 
Meridian,  and  having  for  sale  articles  of  mer- 
chandise, and  that  the  public  generally  was 
invited  to  come  to  its  store  to  trade  with  it; 
that  these  goods,  wares,  and  merchandise 
were  displayed  for  sale  on  tables  and  coun- 
ters and  shelves  in  the  store;  that  deceased 
went  into  the  store  of  appellant  for  the  pur- 
pose of  purchasing  some  articles;  that  one  of 
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the  clerks  exhibited  to  him  the  articles  he 
desired  to  inspect  with  the  view  of  purchas- 
ing, and  that  while  inspecting  these  articles  he 
stepped  or  fell  into  an  open  elevator  shaft, 
which  shaft  was  located  near  the  goods  he  was 
inspecting  with  the  view  to  purchase ;  that  the 
elevator  shaft  opened  into  the  basement  be- 
low; that  the  deceased  fell  into  this  openings 
which  the  appellant  carelessly  and  negligent- 
ly caused  to  be  left  open  without  any  guard, 
railing,  covering,  or  warning  as  to  its  exist- 
ence; that  deceased  had  no  notice  or  knowl- 
edge of  the  existence  or  condition  of  the  ele- 
vator shaft;  that  the  elevator  shaft  was  four 
or  five  feet  wide,  and  that  the  distance  from 
this  floor  to  the  basement  was  eight  or  twelve 
feet;  that  the  floor  of  the  basement  was  a 
hard  concrete  floor;  that,  by  reason  of  the 
direct  and  proximate  cause  of  the  negligence 
of  appellant  in  maintaining  this  elevator 
shaft  as  it  did,  deceased  fell  to  the  floor  of 
the  basement  and  received  serious  injuries, 
which  resulted  in  his  death  within  about 
eighteen  hours;  that  he  suffered  excruciating 
pain  before  death;  that  he  was  forty-four 
years  old,  with  an  expectancy  of  twenty-four 
and  one-half  years,  was  in  good  health,  and 
waa  earning  $1,800  a  year.  The  amount  of 
damages  laid  in  the  declaration  was  $60,000. 
The  deceased  left  surviving  him  a  wife  and 
four  minor  children.  To  this  declaration  a 
plea  of  the  general  issue  was  flled  by  both 
defendants.  ^ 

Notice  was'  given  under  the  general  is- 
sue that  defendants  would  prove  that  the 
elevator  shaft  into  which  the  deceased  fell 
was  a  freight  elevator,  used  only  for  the 
[41  ]  transportation  of  goods,  wares,  and  mer- 
chandise, and  not  used  for  transporting  per- 
sons or  passengers;  that  it  was  located  in  an 
out-of-the-way  place  in  the  store,  where  no 
one  but  the  servants  and  employees  of  the 
defendant  were  expected  or  invited  to  go;  that 
the  place  was  well  lighted  about  the  elevator 
shaft,  so  that  persons  of  ordinary  eyesight 
could  easily  and  readily  see  whether  or  not 
the  shaft  was  open  or  closed  and  all  of  the 
dangers  incident  thereto,  if  any;  that  on  the 
door  of  the  elevator  shaft  was  a  sign  warn- 
ing all  persons  of  danger;  that  the  deceased 
while  a  customer  in  the  store,  without  any 
invitation  and  without  any  necessity  for  so 
doing,  well  knowing  the  risk  and  danger  in- 
cident thereto,  went  behind  the  line  of  coun- 
ters to  a  point  in  front  of  the  elevator  door, 
and  thereby  voluntarily  exposed  himself  to 
the  risk  and  danger  of  injury;  that  in  so 
doing  he  acted  for  purposes  of  his  own,  at 
his  own  risk  and  upon  his  own  responsibility, 
and  without  any  authority  or  invitation  from 
the  defendants  so  to  do;  that  deceased  in  so 
acting  also  negligently  contributed  to  his  in- 
jury which  negligent  conduct  on  his  part  was 
the  proximate  cause  of  his  injury.    The  jury 


returned  a  verdict  against  the  appellant,  S. 
H.  Kress  &  Co.,  in  favor  of  the  appellee  in 
the  sum  of  $25,000.  A  peremptory  instruc- 
tion in  favor  of  the  defendant  Haney  was 
granted  in  the  lower  court.  Judgment  was 
accordingly  entered  against  this  appellant, 
from  which  judgment  this  appeal  is  prose- 
cuted. 

The  imcontradicted  testimony  showed  that 
the  appellant,  S.  H.  Kress  &  Co.,  conducted, 
in  the  city  of  Meridian,  a  store  commonly 
termed  a  5  and  25  cent  store,  having  for  sale 
therein  and  selling  to  customers  articles  of 
various  kinds  and  descriptions  ranging  in 
price  from  5  to  25  cents.  It  occupied  in  its 
business  three  floors  of  a  building,  the  cellar, 
the  main  floor  for  the  use  of  customers,  and 
an  upper  floor.  In  the  cellar  and  upper  floor 
were  kept  merchandise  which  from  time 
[42]  to  time  was  brought  to  the  main  floor 
principally  by  use  of  a  freight  elevator  lo- 
cated in  the  southwest  corner  of  the  store. 
This  elevator  was  for  the  use  of  employees 
only.  It  was  operated  by  ropes  in  the  nature 
of  an  endless  chain.  It  could  be  moved  either 
up  or  down  by  pulling  on  these  ropes  on  any 
one  of  the  three  floors.  If  the  elevator  were 
on  the  main  floor  and  a  person  on  the  upper 
floor  wanted  it,  he  would  pull  it  up  by  pull- 
ing on  the  ropes  and  vice  versa.  The  elevator 
door  on  the  main  floor  slid  up  and  down  on 
pulleys  or  ropes  just  as  a  window  does.  The 
door'  was  of  wood,  about  six  feet  high,  and 
th€  opening  extended  to  the  floor.'  It  was 
about  four  or  five  feet  wide.  The  elevator 
was  almost  noiseless  in  its  operation.  Just 
north  of  the  elevator  were  some  steps  leading 
up  into  an  office.  lounediately  east  of  the 
steps,  and  about  two  and-  one-half  or  three 
feet  therefrom,  was  a  counter  in  the  store. 
The  distance  from  the  west  end  of  this  coun- 
ter to  the  elevator  door  is  not  exactly  shown 
in  the  record,  but  is  approximately  six  feet. 
There  is  an  aisle  running  from  the  north  of 
the  store  due  south,  passing  the  office  steps 
and  by  the  counter  referred  to,  which  leads 
to  the  south  end  of  the  store.  In  this  south 
end  of  the  store,  and  at  the  termination  of 
this  aisle,  are  three  shelves,  on  the  bottom 
two  of  which  the  appellant  had  stored  at  the 
time  of  the  injury  various  kinds  of  jardi- 
nieres. The  steps  leading  up  into  the  office 
take  up  about  half  of  the  width  of  the  aisle, 
leaving  this  aisle  at  its  narrowest  place, 
namely,  between  the  end  of  the  counter  and 
the  bottom  of  the  steps,  about  two  and  one- 
half  or  three  feet  wide.  It  was  to  this  coun- 
ter that  the  deceased  came  upon  the  day  of 
his  death  for  the  undisputed  purpose  of  pur- 
chasing some  jardinieres.  There  are  in  the 
store  a  number  of  counters,  and  on  these  coun- 
ters are  displayed  various  articles  of  goods, 
wares,  and  merchandise  for  inspection  of  cus- 
tomers   and    for    sale.     The    elevator    door 
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extends  almost  from  the  steps  south  to  the 
shelves  upon  [43]  which  were  displayed  the 
jardinieres.  On  the  door  of  the  elevator  were 
two  signs,  reading  as  follows:  ''This  elevator 
is  for  freight  only.  All  persons  except  the 
operator  in  charge  are  strictly  forbidden  to 
ride  on  same.  This  order  cannot  be  waived 
by  any  employee;"  and  ^'Dangerl"  The  door 
of  the  elevator  opens  on  the  aisle  above  men- 
tioned. This  aisle  is  perfectly  level  through 
the  entire  length  of  the  store.  There  was  no 
gate  or  warning  sign  of  any  kind  warning  or 
prohibiting  customers  from  going  between 
these  steps  and  the  end  of  the  counter  and 
to  where  the  jardinieres  w^re  stored  or  dis- 
played. The  uncontradicted  testimony  showed 
that  the  deceased  came  to  this  counter  and 
stopped  at  a  point  about  ten  feet  from  the 
end  nearest  the  office  steps^  He  asked  the 
cleric  to  show  him  some  jardinieres.  She 
showed  him  one,  and  he  asked  that  she  get 
a  ruler  to  measure  it.  She  placed  the  jar- 
diniere on  the  middle  shelf  near  the  elevator 
door,  and  went  to  the  hardware  counter,  about 
thirty  feet  away,  to  get  a  ruler.  At  this  time 
the  elevator  door  was  partially  open,  the 
opening  being  from  three  to  three  and  one- 
half  feet  from  the  bottom  of  the  floor.  The 
elevator  was  there,  the  floor  of  same  being 
on  a  level  with  the  floor  of  the  store.  This 
clerk  noticed  that  the  door  was  open,  but  did 
not  call  the  deceased's  attention  to  it.  At 
that  time  he  was  probably  sixteen  feet  away 
from  the  door.  The  testimony  shows  that  the 
deceased's  visit  to  the  store  was  for  the  pur- 
pose solely  and  alone  of  buying  from  the  ap- 
pellant some  jardinieres,  llie  clerk  was  gone 
just  a  few  minutes,  probably  five  or  six. 
When  she  returned  the  deceased  had  disap- 
peared. It  was  between  twelve  and  one 
o'clock  when  the  deceased  came  into  the  store. 
The  imoontradicted  testimony  further  shows 
that  a  few  minutes  after  twelve  o'clock  an 
employee  of  the  store  brought  down  from  the 
upper  floor  some  merchandise  to  be  taken  out 
of  the  elevator.  It  was  his  time  to  go  to 
lunch,  and  that  he  left  the  goods  in  the  ele- 
vator, and  attempted  to  pull  the  door  down, 
[44]  and  went  on  out  to  his  lunch.  He  only 
pulled  the  door  about  half  down,  leaving  an 
opening  of  three  or  three  and  one-half  feet 
as  stated.  While  the  clerk  was  gone  for  the 
ruler  to  measure  the  jardiniere  a  clerk  on 
the  upper  floor  pulled  the  elevator  up  to  that 
floor.  He  states  that  he  tried  to  ascertain 
hefore  moving  whether  or  not  the  door  on  the 
main  floor  was  closed.  He  took  the  goods 
out  of  the  elevator,  put  some  more  in,  and 
returned  with  them  to  the  main  floor.  He 
thinks  this  took  him  about  five  minutes. 
Shortly  after  he  reached  the  main  floor  he 
and  the  clerk  who  had  been  waiting  upon  the 
deceased  heard  some  groans  from  the  cellar. 
An  investigation  was  made  at  once,  and  the 


deceased  was  found  in  the  cellar  suflfering 
from  wounds  of  the  head  and  body,  from 
which  injuries  he  died  within  eighteen  or 
twenty  hours,  after  a  great  deal  of  suffering. 
No  one  saw  the  deceased  go  into  the  aisle  be* 
tween  the  end  of  the  counter  and  the  office 
steps.    No  one  witnessed  the  sad  accident. 

A  number  of  witnesses  introduced  by  the 
plaintiff  in  the  court  below,  clerks,  ex-clerks, 
and  patrons  of  the  store,  testified  that  the 
aisle  in  front  of  the  shelves  where  the  jar- 
dinieres were  kept  was  used  by  customers  for 
inspecting  goods,  and  that  goods  were  kept 
there  for  the  inspection  of  customers  just  as 
they  were  kept  upon  the  counters,  and  that 
customers  frequented  this  aisle  in  front  of 
the  elevator  door  just  as  they  did  other  aisles 
of  the  store.  The  testimony  of  the  defendant 
was  to  the  effect  that  this  space  in  front  of 
the  elevator  was  only  used  by  clerks  and  em- 
ployees in  moving  merchandise,  and  was  not 
used  or  intended  to  be  used  by  customers. 
This  question  was  one  of  the  sharply  con- 
troverted questions  in  the  case,  and  was  a 
question  of  fact  tor  the  jury  to  decide,  viz. 
whether  or  not  the  aisle  in  front  of  the  ele- 
vator door  and  in  front  of  the  shelves  upon 
which  the  jardinieres  were  displayed  was  used 
by  patrons  of  the  store,  and  whether  or  not 
patrons  were  impliedly  invited  to  use  [45]  this 
part  of  the  store.  The  question  was  sub- 
mitted to  the  jury  as  to  whether  or  not  the 
deceased  had  a  right  to  go  into  this  space 
for  the  purpose  of  inspecting  jardinieres  un- 
der the  implied  invitation  of  the  storekeeper 
to  customers,  and  this  question  was  settled 
by  the  jury  in  favor  of  the  appellee.  The 
appellee  proved  by  a  number  of  witnesses  that 
before  the  injury  the  elevator  door  was  fre- 
quently left  open  when  the  elevator  was 
moved  from  it.  This  testimony  was  objected 
to.  It  was  also  proved,  over  the  objection 
of  the  appellant,  that  clerks  and  customers 
of  the  store,  at  various  and  sundry  times 
before  the  injury,  had  come  near  falling  into 
the  elevator  shaft  when  the  door  was  left 

• 

open.  The  testimony  for  the  plaintiff  was 
also  to  the  effect  that  it  was  darker  in  front 
of  the  elevator  door  than  in  any  other  part 
of  the  store,  and  therefore  more  difficult  to 
see.  The  jury  were  taken  to  the  scene  of  the 
accident  and  made  a  thorough  examination  of 
the  same. 

This  case  has  been  most  ably  and  exhaus- 
tively argued  by  counsel  on  both  sides,  and 
has  had  the  most  careful  consideration  of  the 
court.  Mrs.  Markline  testified,  over  the  ob- 
jection of  the  appellant  that  her  home  had 
not  been  paid  for.  The  appellant  also  wished 
to  show  that  Mr.  Markline  left  some  life  in- 
surance, but  was  not  permitted  to  do  so  by 
the  court.  Under  the  case  of  Southern  R. 
Co.  V.  McLellan,  80  Miss.  700,  32  So.  283,  this 
testimony  of  Mrs.  Markline  was  inadmissible. 
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But  it  was  harmless  error.  The  jury  could 
not  in  any  wise  have  been  misled  by  this  tea* 
timony.  The  court  was  correct  in  excluding 
the  testimony  as  to  the  amount  of  life  in- 
surance left  by  deceased. 

The  next  error  argued  by  appellant  is  the 
admissibility  of  the  testimony  that  the  eleva- 
tor door  was  frequently  left  open,  and  that 
other  people  had  come  near  falling  into  the 
open  shaft.  It  is  the  contention  of  the  ap- 
pellant that  this  testimony  was  inadmissible 
for  the  [46]  reason  that,  in  a  suit  based  upon 
the  negligence  of  one,  other  acts  of  negligence 
are  not  to  be  received  in  evidence  for  the  pur- 
pose of  showing  negligence  in  the  particular 
case;  that  the  admission  of  this  evidence 
brings  collateral  issues  into  the  case  and 
tends  to  distract  the  minds  of  the  jury  from 
the  main  issue.  The  appellant  contends  that 
there  is  a  conflict  in  the  decisions  relating 
to  the  admissibility  of  testimony  of  this  char- 
acter when  it  relates  directly  to  an  instrumen- 
tality, but  that  the  rule  is  well  established 
that  such  evidence  should  be  excluded  when 
it  relates  to  prior  negligence  of  a  personal 
nature.  The  object  of  the  introduction  of 
this  testimony  was  to  show  the  dangerous 
character  of  the  aisle  in  front  of  the  elevator. 
The  testimony  not  only  showed  the  personal 
negligence  of  various  employees,  as  is  the 
contention  of  the  appellant,  but  tended  to 
show  that  the  place  was  dangerous  on  account 
of  the  way  the  elevator  was  operated.  The 
testimony  relating  to  the  leaving  up  of  the 
door  and  of  other  people  having'  near  acci- 
dents by  falling  into  the  same  tended  to  show 
the  dangerous  nature  and  character  of  the 
situation  under  practically  similar  circum- 
stances as  those  under  which  the  deceased 
met  his  death.  There  is  conflict  in  the  au- 
thorities as  to  whether  or  not  this  testimony 
is  admissible.  Those  authorities  which  hold 
that  it  is  inadmissible  are  based  upon  the  old 
case  of  Collins  v.  Dorchester,  6  Gush.  (Mass.) 
306.  In  that  case  it  was  held  that  the  tes- 
timony of  a  witness  that  he  received  a  simi- 
lar injury  at  or  near  the  place  where  plain- 
tiff was  injured,  without  any  negligence  on 
his  part,  was  not  competent  for  the  purpose 
of  proving  a  defective  road.    The  court  said: 

*'It  was  testimony  concerning  collateral 
facts,  which  furnished  no  legal  presumption 
as  to  the  principal  facts  in  dispute,  and  which 
the  defendants  were  not  bound  to  be  pre- 
pared to  meet." 

[47]  Quite  a  number  of  states  have  fol- 
lowed this  rule.  One  of  the  leading  cases 
hold  -g  testimony  of  this  character  admissi- 
ble is  that  of  Darling  v.  Westmoreland,  52 
N.  H.  401,  13  Am.  Kep.  55.  In  that  case  a 
number  of  the  previous  decisions  of  different 
courts,  among  them  the  Dorchester  Case,  are 
considered,  and  the  rule  announced  in  the 
Dorchester  Case  is  repudiated.  In  the  cases 
that  allow  testimony  of  collateral  facts  or 


issues  to  be  introduced  this  testimony  is  al- 
lowed for  two  purposes:  One  is  to  show  that 
the  defect  or  manner  of  operation  has  con- 
tinued for  such  a  length  of  time  that  the 
master  has  knowledge  or  is  charged  with  no- 
tice of  the  defect  or  n^ligent  manner  of  op- 
eration. The  other  ground  of  admissibility  is 
to  show  the  dangerous  character  or  nature  of 
the  place. 

In  the  case  under  consideration  the  testi- 
mony showed  that  the  door  was  frequently 
left  open,  covering  a  period  of  time  of  prac- 
tically two  years.  This  testimony  showed  a 
negligent  habit  of  operation  of  the  elevator 
by  the  employees.  The  length  of  time  was 
sufficient  to  charge  the  master  with  notice  of 
the  manner  in  which  the  elevator  was  oper- 
ated. Being  chargeable,  therefore,  with  no- 
tice of  the  manner  in  which  the  elevator  was 
operated,  this  manner  of  operation,  without 
the  elevator  being  guarded  by  gates  or  any- 
thing of  that  character,  made  it  a  question 
of  fact  for  the  jury  as  to  whether  or  not  the 
master  was  not  negligent  in  properly  guard- 
ing the  same.  The  testimony  of  other  near 
accidents  at  the  same  place,  under  practical- 
ly similar  conditions,  was  admissible  to  show 
the  dangerous  character  or  nature  of  the  place. 
The  operation  of  the  elevator  cannot  be 
classed  as  an  isolated' negligent  act  of  an  em- 
ployee under  this  testimony,  but  rather  as 
the  continuous  act  of  the  master,  the  elevator 
being  operated  practically  in  the  same  manner 
for  a  long  period  of  time.  There  were  no 
collateral  issues  introduced  into  the  case 
which  tended  to  cloud  the  main  issue  raised 
by  the  pleadings.  The  testimony  tended  sole- 
ly and  merely  [48]  to  show  that  the  master 
knew  how  his  elevator  was  being  operated, 
and  that  the  manner  of  that  operation  made 
it  dangerous  to  customers  who  came  into  the 
store  because  of  being  insufficiently  guarded. 
The  appellant,  in  his  able  brief,  cites  section 
163  of  the  Pocket  Edition  of  Jones  on  Evi- 
dence to  sustain  his  contention  that  this  tes- 
timony was  inadmissible.  In  Jones'  Blue 
Book  of  Evidence,  section  163,  there  is  a 
long  and  valuable  discussion  of  this  question. 
In  this  section  the  author  states  that  the  au- 
thorities are  conflicting.  We  quote  from  this 
section : 

"So  far  as  the  occurrence  of  other  accidents 
at  the  same  place  is  concerned,  as  matter  of 
notice  to  the  municipality  responsible,  there 
need  be  no  hesitancy  about  accepting  the  rule 
of  its  admissibility.  The  objection  to  it  as 
tending  to  introduce  collateral  issues,  and 
thus  lead  away  the  jury's  attention,  is  ab- 
solutely illogical  and  is  surely  founiiation- 
less.  .  .  .  There  is  no  necessity  to  quote 
from  other  authorities  that  in  this  class  of 
cases  the  character  of  the  place  of  the  accident 
is  one  of  the  subjects  of  inquiry  pertinent 
both  as  to  notice  and  as  to  the  condition  of 
the  locus  in  quo,  and,  if  the  defendant  comes 
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into  court  aaying  he  is  unprepared,  the  fault 
lies  with  himself.  He  of  all  others  should 
know  the  character  of  the  place,  it  is  his 
charge  and  duty  to  know  it,  and  the  proposi- 
tion that  testimony  with  regard  to  it  is  part 
of  the  res  gestae  is  nearer  the  law 'than  that 
the  evidence  is  collateral.  The,  weight  of  au- 
thority is  well  in  favor  of  the  admission  of 
such  testimony  to  support  the  allegation  of 
imowledge  on  the  part  of  the  defendant. 
There  is  a  class  of  decisions  in  which  it  is 
held  that,  in  suits  for  injuries  caused  by  de- 
fective streets,  it  is  relevant  for  the  plaintiff 
to  prove  other  similar  accidents  for  the  pur- 
pose of  showing  the  dangerous  character  of 
the  street.  And  from  what  we  have  said  with 
regard  to  the  relevancy  of  such  testimony  in 
proof  of  sdenteTf  it  will  be  gathered  that  we 
apply  [49]  the  same  reasoning  to  its  rele- 
vancy in  showing  the  dangerous  character  of 
the  street." 

Again,  in  another  part  of  the  section,  this 
author  says: 

*'When  the  rule  for  the  exclusion  of  collat- 
eral evidence  is  carefully  examined,  and  it  is 
recognized  that  those  facts  only  which  are 
not  capable  of  a(ffording  any  reasonable  pre- 
sumption or  inference  as  to  the  principal  fact 
or  matter  in  dispute  should  not  be  admitted 
in  order  to  keep  the  minds  of  the  jurors  free 
to  consider  the  issues,  it  must  be  conceded 
that,  so  far  from  misleading  the  jury,  the 
evidence  of  similar  accidents  at  the  same 
place  rather  focuses  their  attention  on  what 
is  sought  to  be  established,  namely,  the  dan- 
gerous nature  of  that  particular  portion  of 
the  road.  To  that  extent  it  bears  directly  up- 
on the  issue,  and  is  therefore  relevant." 

To  the  same  effect  is  Wigmore  on  Evidence, 
vol.  1,  section  458.  See  also  Alpott  v.  Pub- 
lic Service  Corp.  78  N.  J.  L.  482,  74  Atl.  499, 
32  L.R.A-(N.S.)  1084,  138  Am.  St.  Rep.  619, 
and  the  note  thereto.  This  question  is  ably 
diiicussed  in  the  case  of  the  District  of  Col- 
ombia V.  Armes,  107  U.  S.  619,  2  S.  Ct.  840, 
27  U.  S.  (L.  ed.)  618.  In  that  case  testi- 
mony to  prove  prior  accidents  because  of  the 
defective  sidewalk  was  held  admissible  upon 
two  grounds,'  viz.,  as  tending  to  show  the 
dangerous  character  of  the  place,  and  also 
that  the  city  had  notice  of  the  same.  From 
that  opinion  we  now  quote: 

*'The  admission  of  this  testimony  is  now 
urged  as  error,  the  point  of  the  objection  be- 
ing that  it  tended  to  introduce  collateral  is- 
sues, and  thus  mislead  the  jury  from  the  mat- 
ter directly  in  controversy.  Were  such  the 
case,  the  objection  would  be  tenable;  but  no 
dispute  was  made  as  to  these  accidents,  no 
question  was  raised  as  to  the  extent  of  the 
injuries  received,  no  point  was  made  upon 
them,  no  recovery  was  sought  by  reason  of 
them,  nor  any  increase  of  damages.  They 
[60]  were  proved  simply  as  circumstances 
which,  with  other  evidence,  tended  to  show 


the  dangerous  character  of  the  sidewalk  in 
its  unguarded  condition.  The  frequency  of 
accidents  at  a  particular  place  would  seem 
to  be  good  evidence  of  its  dangerous  charac- 
ter; at  least,  it  is  some  evidence  to  that  ef- 
fect. Persons  are  not  wont  to  seek  such  places, 
and  do  not  willingly  fall  into  them.  Here  the 
character  of  the  place  was  one  of  the  sub- 
jects of  inquiry  to  which  attention  was  called 
by  the  nature  of  the  action  and  the  pleadings, 
and  the  defendant  should  have  been  prepared 
to  show  its  real  character  in  the  face  of  any 
proof  bearing  on  that  subject.  Besides  this, 
as  publicity  was  necessarily  given  to  the  ac- 
cidents, they  also  tended  to  show  that  the 
dangerous  character  of  the  locality  was 
brought  to  the  attention  of  the  city  authori- 
ties." 

In  the  case  of  Alabama,  etc.  R.  Co.  v.  ^tna 
Ins.  Co.  82  mFss.  770,  35  So.  304,  the  court, 
in  passing  upon  the  admissibility  of  testi- 
mony showing  emission  of  sparks  by  other 
engines  before  and  after  the  fire,  has  the  be- 
low quotation  from  the  case  of  Grand  Trunk 
R.  Co.  V.  Richardson,  91  U.  S.  470,  23  U.  S. 
(L.  ed.)   356: 

''Tlie  question  has  often  been  considered  by 
the  courts  in  this  country  and  in  England, 
and  such  evidence  has,  we  think,  been  gener- 
ally held  admissible,  as  tending  to  prove  the 
possibility  and  a  consequent  probability,  that 
some  locomotive  caused  the  fire,  and  as  tend- 
ing to  show  a  negligent  habit  of  the  officers 
and  agents  of  the  railroad  company." 

Similar  testimony  was  admitted  in  the  case 
of  Hayward  v.  Merrill,  94  111.  349,  34  Am. 
Rep.  229.  The  testimony  under  consideration 
in  this  case  tended  to  show  a  negligent  habit 
of  the  agents  of  the  appellant  company. 
From  a  consideration  of  the  authorities  above 
cited  and  other  authorities  quoted  in  the 
briefs  of  counsel  on  both  sides,  we  are  satis- 
fied that  the  testimony  showing  that  the 
elevator  door  was  frequently  left  wholly  or  par- 
tially open  by  employees  of  the  company  dur- 
ing a  [51  ]  period  covering  two  years  was  ad- 
missible to  show  the  negligent  habit  of  these 
employees,  and  that  the  master  knew  or  ought 
to  have  known  of  the  manner  in  which  the 
elevator  was  being  operated,  and  therefore  to 
show  that  this  manner  of  operation  of  the 
elevator  made  the  surroundings  about  the  ele- 
vator door  dangerous.  The  testimony  of 
other  near  accidents  at  this  same  place,  under 
practically  the  same  conditions  as  existed  at 
the  time  the  deceased  was  injured,  tends  to 
shaw  the  dangerous  nature  of  the  place. 

It  is  earnestly  and  ably  argued  by  counsel 
for  appellant  that  the  defendant  should  have 
been  given  a  peremptory  instruction,  because, 
as  stated  in  one  of  the  briefs  of  counsel  for 
appellant : 

"The  evidence  affirmatively  shows  that  the 
defendant  had  exercised  ordinary  care  to  pre- 
vent any  person  in  the  store,  who  were  them- 
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selves  in  the  exercise  of  reasonable  care,  from 
falling  into  the  elevator  shaft.  That  Mark- 
line  was,  at  the  instant  the  accident  occurred, 
at  a  place  in  the  store  where  he  was  not  im- 
pliedly invited  to  go,  is  too  plain  for  argu- 
ment. That  his  business  in  the  store  did  not 
require  him  to  go  behind  the  counter  lines, 
and  to  personally  take  the  wares  from  the 
shelving  behind  the  counters,  cannot  be  con- 
troverted; and,  since  he  must  have  gone  be- 
hind the  counter  lines  in  order  to  have 
reached  the  elevator  door,  it  necessarily  fol- 
lows that  at  the  instant  he  was  injured  he 
was  at  a  place  where  he  was  not  invited  to 
be  and  if  he  had  not  been  there  he  could  not 
have  been  injured,  and  that  his  injury  was 
therefore  one  for  which  the  defendant  cannot 
be  held  liable." 

The  reasons  why  a  peremptory  instruction 
should  have  been  given  appellant  are  thus 
stated  by  other  counsel  for  appellant  in  a 
most  able  brief,  as  follows : 

"Conceding,  for  the  purposes  of  this  ar- 
gument, that  appellant  was  guilty  of  negli- 
gence in  respect  to  the  unguarded,  open 
elevator  shaft,  and  that  per8on0  desiring  to  pur- 
chase goods  from  the  appellant  were  by  im- 
plication [52]  invited  into  the  space  between 
the  end  of  the  counter  and  the  elevator,  the 
burden  of  proof  rested  upon  the  plaintiff  in 
this  case  to  establish,  by  a  preponderance  of 
the  evidence,  that  the  decedent  went  into  said 
space  for  the  purpose  of  examining  a  jar- 
diniere, in  anticipation  of  purchasing  the 
same,  and  while  stooping  down  to  examine 
such  jardiniere  he  fell  into  the  unguarded  ele- 
vator shaft.  Facts  essential  to  the  liability 
of  the  appellant  in  this  case  could  be  shown 
by  circumstances.  But  such  circumstances 
must  have  some  established  fact  as  a  founda- 
tion, and  mere  conjecture  is  unsufficient  to 
support  a  verdict.  One  presumption  or  infer- 
ence cannot  be  drawn  from  or  rest  upon  an- 
other presumption  or  inference." 

There  was  testimonv  introduced  for  the 
plaintiff  showing  that  customers  frequently 
went  into  the  space  in  question  to  examine 
goods  upon  the  shelves';  that  sometimes  they 
were  invited  into  this  space  by  the  clerks, 
and  at  other  times  went  in  there  without  an 
express  invitation,  and  were  waited  upon  in 
this  space  by  the  clerks.  The  shelves  upon 
which  the  jardinieres  were,  were  not  directly 
behind  the  courier,  neither  were  they  direct- 
ly behind  the  obstruction  made  over  a  part 
of  the  aisle  by  the  protruding  steps.  There 
was  no  sign  of  any  kind  to  warn  customers 
that  they  were  not  expected  to  go  into  this 
space.  There  was  no  gate  from*  the  end  of 
the  counter  to  the  end  of  the  steps  to  check 
or  stop  them  from  going  within  this  space. 
The  question  as  to  whether  or  not  Mr.  Mark- 
line  was  impliedly  invited  to  go  within  this 
space  to  examine  the  jardinieres  was  sub- 


mitted to  the  jury  on  proper  instructions, 
and  the  jury  decided  that  he  had  an  implied 
invitation  to  go  within  this  space  to  ^examine 
jardinieres.  If  the  testimony,  either  direct 
or  circumstantial,  was  sufScient  to  establish 
the  fact  that  he  went  within  this  space  for 
the  purpose  o£  examining  jardinieres,  then  we 
will  not  disturb  the  verdict  of  the  jury. 

[53]  This  brings  us  to  the  question  whether 
or  not  the  testimony  was  sufficient  to  sustain 
the  verdict  of  the  jury.  The  uncontradicted 
testimony  shows  that  the*  sole  and  only  pur- 
pose of  Mr.  Markline  in  going  into  the  store 
was  to  purchase  jardinieres.  He  was  in  the 
act  of  inspecting  jardinieres  when  the  clerk 
left  to  get  a  ruler  to  measure  one  of  these. 
The  jardiniere  he  was  inspecting  was  placed 
upon  a  shelf  at;  the  end  of  this  aisle  right  by 
the  elevator  door.  On  this  shelf  were  other 
jardinieres,  not  exactly  like  the  one  he  had 
inspected,  but  something  on  the  same  order. 
He,  al  course,  saw  where  the  clerk  put  the 
jardiniere.  There  is  no  testimony,  either  di- 
rect or  circumstantial,  that  he,  in  going  into 
the  space  in  front  of  the  elevator,  abandoned 
his  idea  of  inspecting  jardinieres.  In  the  ab- 
sence of  any*  testimony  tq  the  contrary,  the 
presumption  is  that  he  was  continuing  his 
examination  with  the  view  of  purchasing  jar- 
dinieres. In  order  to  inspect  them,  he  simply 
had  to  walk  west  about  ten  feet  to  the  cor- 
ner of  the  table,  thence  turn  south  into  the 
aisle,  and  proceed  down  it  a  few  feet  to  these 
shelves.  It  is  true  there  is  no  direct  testi- 
mony that  this  was  his  purpose  when  he  went 
into  this  space,  but,  in  the  absence  of  any 
direct  or  circumstantial  testimony  showing 
an  abandonment  or  even  a  deviation  from  this 
purpose  of  inspecting  jardinieres,  the  jury 
had  the  right  to  infer  that  such  was  his  pur- 
pose. It  is  also  to  be  borne  in  mind  that, 
in  the  absence  of  any  testimony  to  the  con- 
trary, the  presumption  is  that  the  deceased 
exercised  due  care  and  caution  for  his  safetv. 
In  fact,  contributory  negligence  in  this  state 
is  an  affirmative  defense,  and  must  be  pleaded 
and  proved  by  the  defendant,  unless  the  tes- 
timony introduced  for  the  plaintiff  affirma- 
tively establishes  contributory  negligence  of 
the  plaintiff  or  the  deceased.  Contributory 
negligence  now  only  goes  in  mitigation  of 
damages  under  our  concurrent  negligence 
statute.  This  question  is  ably  discussed  in 
Jones*  Blue  Book  of  Evidence,  vol.  2,  section 
185.  In  this  section  the  author,  on  page  74, 
savs: 

[54]  "The  law  should  be  clear  that  the  plain- 
tiff is  not  called  upon  to  prove  what  is  the  de- 
fendant's affirmative  defense.  Among  other 
circumstances  which  may  be  considered  in 
this  connection  are  the  natural  instinct  of 
self-preservation  and  the  general  disposition 
of  men  to  avoid  danger.  This  subject  has 
often  arisen  in  cases  relating  to  the  death 
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of  a  person  where  it  ia  claimed  that  he  has 
been  killed  by  the  negligence  of  another;  and 
in  Buch  cases,  where  there  is  no  evidence  as 
to  how  the  accident  occurred  it  has  frequent- 
ly been  declared  that  the  deceased  should  be 
presumed  to  have  exercised  due  care,  and  the 
court  will  not  assume  that  the  deceased  came 
to  his  death  through  his  own  contributory 
negligence." 

As  the  above  quotation  aptly  says,  among 
other  things  are  to  be  considered  the  natural 
instinct  of  self-preservation  and  the  general 
disposition  of  the  men  to  avoid  danger.  These 
presumptions  are  to  be  considered  here  not 
only  with  reference  to  the  question  nf  c<mi- 
tributory  negligence  on  the  part  of  the  de- 
ceased, but  also  in  considering  the  reason  why 
he  went  into  the  space.  It  is  one  of  the  con- 
tentions of  the  appellant  on  this  point  that 
from  the  testimcmy  it  was  equally  probable 
that  the  deceased  temporarily  abandoned  the 
object  of  his  visit  to  the  store  and  idly  wan- 
dered into  the  space,  and  through  curiosity 
looked  into  the  elevator  shaft  and  for  some 
^unknown  cause  fell.  In  the  absence  of  any 
direct  testimony,  however,  the  jury,  in  apply- 
ing the  above  presumptions,  viz.,  the  contin- 
uation of  his  shown  purpose  to  buy  jardi- 
nieres, of  the  instinct  of  self-preservation, 
and  the  disposition  of  men  to  avoid  danger, 
vere  justified  in  finding  as  a  fact  that  he 
went  in  there  for  the  purpose  of  inspecting 
the  jardinieres.  The  verdict  is  not  based  up- 
on presumptions,  as  it  is  insisted  by  learned 
counsel  for  appellant,  but  is  based  upon  proof 
of  facts  to  which  these  presumptions  are 
merely  applied.  Under  the  testimony  for  the 
pkintiff  [55]  it  was  negligence  for  the  ap- 
pellant not  to  have  guarded  the  elevator 
shaft  It  was  negligence  in  leaving  the  ele- 
vator shaft  partially  open.  This  negligence 
of  the  appellant  was  the  cause  of  the  death 
of  the  deceased.  Without  this  negligence  of 
the  appellant,  the  deceased  would  not  have 
sQstained  these  fatal  injuries.  In  the  case 
of  Adams  v.  Bunker  Hill,  etc.  Min.  Co. 
12  Idaho,  637,  80  Pac.  624,  11  L.R.A.(N.S.) 
^4,  a  somewhat  similar  case  in  principle, 
tnd  where  the  testimony  was  circumstan- 
tial, the  court  in  discussing  this  question 
said: 

''It  must  be  readily  admitted  that,  where 
the  evidence  in  a  case  of  this  kind  is  so  un- 
certain as  to  leave  it  equally  clear  and  proba- 
ble that  the  injury  resulted  from  any  one 
of  lialf  a  dozen  causes,'  then  a  verdict  for 
plaintiff  would  be  pure  speculation,  and  could 
not  be  sustained ;  bfft  it  may  be  true  that  the 
erideoce  would  leave  it  possible  that  the  in- 
jury resulted  from  one  of  several  causes, 
tnd  yet  it  would  at  once  point  to  the  greater 
probability  that  it  resulted  from  the  one  cer- 
tain, specific  cause  chlurged  by  the  plaintiff. 
In  the  latter  case  the  jury  would  be  justified 


in  returning  a  verdict  in  favor  of  the  plain- 
tiff, although  it  be  possible  that  the  injury 
may  have  resulted  from  some  other  cause. 
There  are  very  few  things  in  human  affairs, 
and  especially  in  litigation  involving  dam- 
ages that  can  be  established  to  such  an  abso- 
lute certainty  as  to  exclude  the  possibility, 
or  even  some  probability,  that  another  cause 
or  reason  may  have  been  the  true  cause  or 
reason  for  the  damage  rather  than  the  one 
alleged  by  the  plaintiff.  But  such  possibility, 
or  even  probability,  is  not  to  be  allowed  to 
defeat  the  right  of  recovery,  where  the  plain- 
tiff has  presented  to  the  jury  sufficient  facts 
and  circumstances  surrounding  the  occurrence 
as  to  justify  a  reasonable  juror  in  concluding 
that  the  thing  charged  was  the  prime  and 
moving  cause." 

[56]  In  the  same  case  is  found  the  follow- 
ing quotation  from  the  syllabus  in  the  case 
of  Siour  City,  etc.  R.  Co.  v.  Stout,  17  Wall. 
657,  21  U.  S.  (L.  ed.)  745: 

"If,  upon  any  construction  which  the  jury 
is  authorized  to  put  upon  the  evidence,  or  by 
any  inference  they  are  authorized  to  draw 
from  it,  the  conclusion  of  negligence  can  be 
justified,  the  defendant  is  not  entitled  to  a 
nonsuit,  but  the  question  of  negligence  must 
be  left  to  the  jury." 

There  is  a  very  instructive  and  extended 
note  to  the  Adams  Case.  We  think  there  was 
sufficient  testimony  to  satisfy  a  jury  by  a  pre- 
ponderance of  the  evidence  that  the  proximate 
cause  of  the  death  of  Mr.  Markline  was  the 
negligence  of  the  appellant.  It  is  the  duty  of 
the  proprietor  of  a  store  to  which  the  public 
are  impliedly  or  expressly  invited  to  use  rea- 
sonable care  and  diligence  to  keep  the  prem- 
ises therein  reasonably  safe  for  persons  visit- 
ing the  store  upon  this  invitation,  express  or 
implied.  That  the  deceased  was  an  invitee 
is  imcontradicted.  This  question  is  well  con- 
sidered in  the  case  of  J.  G.  Christopher  Co.  v. 
Bussell,  63  Fla.  191,  68  So.  45,  Ann.  Cas. 
1913G  564.  See  also  notes  to  this  case.  We 
find  in  this  note  the  following: 

''Where  there  is  an  invitation  to  go  to  a 
warehouse  for  goods,  the  invitation  to  enter 
the  premises  must  be  held  broad  enough  to 
include  all  the  place  occupied  by  the  goods, 
together  with  necessary  passways  in  and  out 
of  the  warehouse.*'  Pauckner  v.  Wakem,  231 
111.  276,  83  N.  E.  202,  14  L.R.A.(N.S.)   1118. 

In  the  note  to  the  above  case  will  be  found 
many  cases  of  circumstantial  evidence  di- 
rectly in  point.  The  following  quotation  is 
also  found  in  this  note  in  the  case  of  Allen  v. 
Willard,  67  Pa.  St.  374: 

''The  natural  instinct  which  leads  men  in 
their  sober  senses  to  avoid  injury  and  pre- 
serve life  is  an  element  of  evidence.  In  all 
questions  touching  the  conduct  of  men,  mo- 
tives, feeling,  and  natural  instincts  are  al- 
lowed to  [67]  have  their  weight,  and  to  con- 


318 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


stitute    evidence    for    the    consideration    of 
courts  and  juries." 

From  an  examination  of  the  above  note 
andHhe  cases  therein  cited,  it  will  be  found 
that,  even  in  a  number  of  those  state  where 
the  plaintiff  is  required  affirmatively  to  prove 
the  absence  of  contributory  negligence,  yet  in 
cases  of  circumstantial  testimony  the  pre- 
sumption is  applied  that  the  deceased  used 
ordinary  care  and  caution.  Adams  v.  Iron 
Cliffs  Co.  78  Mich.  271,  44  N.  W.  270,  18  Am. 
St.  Rep.  441. 

Appellant  cites  Illinois  R.  Co.  v.  Cftthey,  70 
Miss.  332,  12  So.  253.  In  the  Cathey  Case  it 
was  shown  that  thepe  was  a  defective  rail  and 
other  defects  in  the  track,  these  defects  being 
due  to  the  negligence  of  the  master.  In  that 
case,  however,  it  was  not  shown  that  the  cause' 
of  his  death  was  due  to  any  of  these  defects. 
There  were  several  different  theories  equally 
probable  that  could  have  caused  his  death, 
some  of  which  the  master  was  responsible  for 
and  others  not.  This  being  true,  the  court  in 
that  case  held  that  the  testimony  failed  to 
show  that  the  death  was  due  to  the  negligence 
of  the  master.  In  the  case  under  considera- 
tion, however,  the  testimony  shows  that  it 
v.'as  negligence  for  the  elevator  to  have  been 
left  open  and  unguarded.  The  testimony  also 
shows  that  Mr.  Markline  fell  into  this  open 
and  unguarded  elevator  shaft.  The  accident 
could  not  have  happened  except  for  the  negli- 
gence of  the  appellant.  The  circumstantial 
testimony  was  sufficient  to  satisfy  the  minds 
of  the  jury  that  the  proximate  cause  of  the 
death  of  the  deceased  was  this  negligence  of 
appellant.  It  is  possible,  of  course,  that  de- 
ceased might  have  abandoned  temporarily  his 
purpose  of  inspecting  jardinieres,  and  through 
idle  curiosity  have  gone  over  to  the  elevator, 
and  that  this  caused  his  injury;  but  under 
the  testimony  we  do  not  think  this  theory  a 
probable  one. 

In  fact,  we  think  the  testtmony.  amply 
sufficient  to  have  satisfied  the  minds  of  the 
jury,  by  a  preponderance  thereof,  that  Mr. 
Markline  fell  into  the  elevator  while  [58]  in- 
specting or  going  into  the  space  to  inspect 
jardinieres.  The  case  of  Yazoo,  etc.  R.  Co.  v. 
Slaughter,  92  Miss.  289,  45  So.  873,  is  relied 
upon  by  the  appellant.  In  the  Slaughter  Case 
the  testimony  showed  that  the  boy  was  on 
the  roof  of  the  tank  several  hours;  that  a 
part  of  this  time  he  was  engaged  in  running 
around  on  top  of  the  roof  amusing  himself  by 
throwing  stones  at  different  parties,  and  that 
he  also  had  duties  for  the  master  to  perform 
on  the  roof  in  adjusting  the  lever  and  float. 
Some  of  the  time  he  was  engaged  in  his  mas- 
ter's business;  the  other,  he  had  abandoned 
the  business  of  the  master  and  was  amusing 
himself.  The  court  on  these  facts  stated  the 
question  to  be  whether  or  not,  at  the  time  he 
fell,  he  was  engaged  about  his  master's  busi- 


ness. In  the  case  at  bar  the  testimony  ahows 
that  Mr.  Markline  went  to  the  store  for  the 
sole  purpose  of  purchasing  jardinieres.  It 
does  not  show  that  he,  at  any  time,  abandoned 
this  idea.  In  fact,  the  physical  facts  the 
situation  of  the  jardinieres  on  the  shelf  with 
reference  to  the  elevator  opening,  show  that 
at  the  time  of  his  accident  he  was  either  in- 
specting, going  to,  or  returning  from  an  in- 
spection of  these  jardinieres.  In  the  Slaugh- 
ter Case  there  was  an  abandonment  of  the 
master's  business  shown  by  the  testimony. 
In  this  case  was  no  such  abandonment  shown. 
In  the  Slaughter  Case  it  was  shown  that 
"there  was  testimony  for  the  defendant  that 
the  point  of  the  roof  through  which  he  fell 
was  some  five  feet  from  the  path  he  ought  to 
have  pursued  in  going  to  the  lever,  if  he  went 
to  the  lever."    The  opinion  also  states: 

"If  the  evidence  shall  show,  on  a  new  trial» 
that  he  fell  through  this  roof  whilst  engaged 
in  and  about  his  master's  business,  a  recov- 
ery ought  not  to  be  disturbed  because  he  fell 
through  one  part  or  the  other  of  the  roof, 
there  being  but  the  small  radius  of  seven  and 
one-half  feet  around  which  he  could  move. 
Substantial  rights  are  not  tb  be  pared  away 
by  such  infinitesimal  calculations." 

[59]  An  invitee  in  a  store  is  not  to  be  too 
circumscribed  as  to  his  movements  while 
waiting  for  a  clerk  to  exhibit  goods.  He 
has  a  right  to  inspect  goods  and  frequent 
places  used  by  other  patrons  of  the  store  and 
provided  for  their  use  by  the  stprekeepef 
There  are  several  other  Mississippi  cases  cited 
by  counsel  for  appellant,  but  our  views  do 
not  conflict  with  any  of  them,  and  we  shall 
not  enter  into  any  discussion  of  them.  We 
think  the  court  was  correct  in  declining  th» 
peremptory  instruction  asked  by  the  defend 
ant.  We  think  the  facts  were  sufficient  to 
submit  the  case  to  the  jury. 

It  is  next  contended  by  the  appellant  that 
the  court  erred  in  giving  certain  instructions 
to  the  plaintiff  and  in  refusing  instructions 
asked  by  the  defendant.  After  a  careful  ex- 
amination of  all  of  the  given  and  refused 
instructions,  we  are  satisfied^ that  the  defend- 
ant cannot  complain  in  this  behalf.  We 
think  the  instructions  given  the  defendant 
were  most  liberal.  These  instructions  in 
effect  told  the  jury  that,  unless  they  be- 
lieve from  a  preponderance  of  the  testimony 
that  at  the  time  of  the  injury  the  deceased 
was  pursuing  his  intention  of  purchas- 
ing goods  and  was  inspecting  the  goods, 
they  should  return  a  verdict  for  the  defend- 
ant. They  were  instructed  that  they  must 
believe  from  the  testimony  that  the  negligence 
of  the  defendant  was  the  proximate  cause  of 
the  injury.  They  were  instructed  that  if  they 
believed  that  the  injury  was  caused  solely 
by  the  negligence  of  the  deceased  there  could 
be  no  recovery;  that  if  they  believed  that  tho 
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deceased  went  into  the  space  without  heing 
invited  in  there,  for  the  purpose  of  looking 
into  the  elevator,  they  should  find  for  the 
defendant.  They  were  also  instructed  that, 
unless  a  reasonable  man  would  have  antici- 
pated deceased  would  go  into  this  space  un- 
der the  circumstances,  they  should  find  for 
the  defendant.  They  were  instructed  that  the 
burden  of  proof  was  upon  the  plaintiff  to 
proTB  to  the  satisfaction  of  the  jury,  by  a 
preponderance  [60]  of  the  testimony,  that  the 
deceased's  injury  was  proximately  caused  by 
the  failure  on  the  part  of  the  defendant  to 
exercise  reasonable  care  to  prevent  a  cus- 
tomer such  as  deceased  was  from  falling  into 
the  shaft.  They  were  instructed  that  if  they 
believed  that  the  elevator  was  a  freight  ele- 
vator, and  was  located  at  a  place  where 
customers  were  not  invited  or  expected  to  go 
and  were  not  accustomed  to  go,  and  that  de- 
ceased went  into  this  place  for  purposes  of 
his  own,  without  being  invited  or  induced  to 
to  in  bv  the  defendant,  or  wandered  or  went 
into  the  place  and  fell  into  the  elevator  shaft 
when,  by  the  exercise  of  ordinary  care  and 
cnntion,  he  could  have  seen  and  known  the 
dangers  of  it,  then  the  defendant  is  not  lia- 
ble. They  were  also  instructed  that  if  they 
believed  that  the  accident  was  due  in  part 
tu  the  negligence  of  the  defendant  and  also 
in  part  to  the  negligence  of  the  deceased,  then 
that  the  damages  should  be  reduced  in  pro- 
{K>rtion  to  the  negligence  of  the  deceased. 
The  jury  was  also  instructed,  Jor  the  defend- 
ant, "that  if  from  all  the  testimony  you  are 
unable  to  find  with  certainty  whether  Mark- 
line  was  injured  solely  by  his  own  negligence 
or  by  any  negligence  of  the  defen'dant  proxi- 
mately contributing  to  his  injury,  then  the 
plaintiff  has  failed  to  establish  a  case."  This 
inntniction  certainly  was  most  liberal  to  the 
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defendant,  and  we  do  not  mean  by  quoting  a 
part  of  it  to  say  that  we  approve  the  giving 
of  this  instruction  in  case  of  this  character, 
but  merely  quote  it  to  show  that  the  defend- 
ant certainly  cannot  complain  about  the  in- 
BtrnctioDs  in  the  case. 

It  is  next  insisted  that  the  verdict  of  the 
jury  is  excessive.  We  think  it  is  exceedingly 
large.  The  testimony  ip  the  case  shows  that 
Mr.  Markline  was  a  healthy  man;  that  he 
earned  $1,800  a  year;  that  his  life  expectancy 
was  twenty-four  and  one-half  years;  that  he 
lived  eighteen  or  twenty  hours,  and  suffered 
severely.  From  the  record  we  are  unable  to 
say  whether  or  not  the  jury  diminished  the 
damages  or  that  the  [61]  deceased  was  guilty 
of  contributory  negligence.  From  the  time 
that  the  clerk  left  Mr.  Markline  standing  at 
the  counter  until  he  was  found  in  the  cellar, 
only  about  five  minutes  elapsed.  At  that  time 
the  elevator  door  was  partially  open,  but  the 
elevator  was  on  a  level  with  the  main  floor. 
Whether  the  elevator  was  moved  before  the 


deceased  went  into  the  aisle  to  inspect  the 
jardinieres,  or  whether  it  was  moved  while 
he  was  in  there,  no  one  can  say  from  the 
record.  As  long  as  the  elevator  was  standing 
on  the  main  floor  there  was  no  danger.  It  is 
just  as  probable  that  the  elevator  was  not 
moved  until  Markline  had  gone  into  the  place 
and  was  inspecting  the  jardinieres  as  it  is  to 
assume  that  it  was  moved  before  he  went  in 
there.  We  are  unable,  therefore,  to  say  from 
the  record  that  the  deceased  was  guilty  of  any 
contributory  negligence,  and  that  t^iis  ver- 
dict should  in  any  way  be  disturbed  by  us. 
We  cannot  say  that  it  is  the  result  of  any 
passion  or  prejudice.  It  is  impossible  for 
this  court  to  measure  in  dollars  and  cents 
the  pain  and  suffering  endured  by  the  de- 
ceased for  the  eighteen  or  twenty  hours  that 
he  lived.  Entertaining  these  views,  the  case 
is  therefore  affirmed. 
Affirmed. 

NOTE. 

In  the  reported  case  the  proprietor  of  a 
store  is  held  to  be  liable  for  the  death  of  a 
customer  who,  while  inspecting  goods  offered 
for  sale,  fell  into  an  unguarded  elevator 
shaft.  The  liability  of  the  proprietor  of  a 
store  for  injuries  to  a  customer  caused  by  fall- 
ing into  an  opening  is  discussed  in  the  note 
to  J.  G.  Christopher  Co.  v.  Russell,  Ann.  Gas. 
1913G  564,  referred  to  in  the  reported  case. 
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Oontraota  —  Effect  of  Intozioation  of 
Party. 

The  fact  that  a  party  to  a  contract  is  in- 
toxicated at  the  time  of  entering  into  it  ren- 
ders the  contract  voidable  only  and  it  is 
ratified  by  a  failure  to  disaffirm  it  within  & 
reasonable  time. 

[See  note  at  end  of  this  case.] 

Appeal  from  Appellate  Division  of  Supreme 
Court  of  Alberta. 

• 

Action  by  Bawlf  Grain  Company,  plaintiff^ 
against  T.  W.  Ross,  defendant.  Jud^ent 
for  plaintiff  in  trial  court.  Judgment  re- 
versed by  Appellate  Division.  Plaintiff  ap- 
peals. The  facts  are  stated  in  the  opinions. 
Reversed. 
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Symington  K,  0.  for  appellant. 
Chrysler  K.  G.  for  respondent. 
H,  W,  Churchf  solicitor  for  appellant. 
Charles  F,  Harris,  solicitor  for  respondent. 

[232]  The  Chief  Justice. — There  appears 
to  have  been  considerable  divergence  of  opin- 
ion in  the  courts  at  different  times  as  to  the 
validity  of  a  contract  entered  in  to  by  a  man 
whilst  in  a  state  of  intoxication.  This  is 
pointed  out  in  a  note  to  the  case  in  the  House 
of  Lords  of  Butler  v.  Mulvihill,  1  Bligh  137, 
4  Eng.  Rep.    (Reprint)   49. 

[233]  The  law  as  laid  down  in  the  Co.  Litt; 
247a  is  that  ''as  to  a  person  who,  by  his  own 
vicious  act,  depriveth  himself  of  his  memory 
and  understanding,  as  he  that  is  drunk, — 
that  kind  of  non  compos  mentis  shall  give 
no  privilege  or  benefit  to  him  or  his  heirs.^ 
But  in  Cooke  v.  Clayworth,  18  Ves.  Jr. 
(Eng.)  12,  at  page  16,  34  Eng.  Rep.  (Reprint) 
222,  the  Master  of  the  Rolls  said,  he  appre- 
hended that  a  deed  obtained  from  a  man  in 
such  extreme  state  of  intoxication  as  to  de- 
prive him  of  his  reason  would  be  invalid  at 
law.    This  was  followed  in  other,  cases. 

However,  I  think  the  law  must  be  taken 
now  to  be  as  laid  down  in  Matthews  v.  Bax- 
ter, L.  R.  Exch.  (Eng.)  132,  that  the  con- 
tract of  a  drunken  man  is  not  void  but  void- 
able only. 

What  is  only  voidable  and  not  void  can- 
not be  held  as  invalid  until  it  has  been  re- 
scinded. It  is  not  enough  to  avoid  the  con- 
tract, that  nothing  is  done  to  affirm  it,  it 
must  be  disafHrmed.  In  Deposit,  etc.  L.  Assur. 
Co.  V.  Ayscough,  6  El.  &  Bl.  761,  88  E.  C.  L. 
761,  the  defence  was  that  the  contract  was 
induced  by  fraud  and  Lord  Campbell,  G.J., 
said:^ 

"It  is  now  well  settled  that  a  contract 
tainted  by  fraud  is  not  void,  but  only  void- 
able at  the  election  of  the  party  defrauded. 
There  is  nothing  on  this  record  to  shew  that 
the  defendant  has  avoided  the  contract  by 
which  he  became  a  shareholder.  He  had  a 
right,  if  he  pleased,  notwithstanding  the 
fraud,  to  keep  the  shares  and  receive  the 
dividends:  and  he  may  have  intended  to  be 
so.  The  plea,  therefore,  should  go  further 
and  shew,  not  only  that  he  was  induced  to 
become  a  shareholder  through  fraud,  but  that 
on  discovering  the  fraud  he  disaffirmed  the 
transfer  of  the  shares  to  him.  In  Newry, 
etc.  R.  Co.  V.  Coombe,  3  Exch.  (Eng.)  565, 
the  plea  was  infancy,  and  that  the  defendant, 
whilst  an  infant,  disaffirmed  the  transfer.  It 
was  held  that,  if  the  defendant,  after  coming 
of  age,  affirmed  the  transfer,^  that  would  be 
a  matter  for  replication,  and  need  not  be 
negatived  in  the  plea;  but  there,  the  plea 
shewed  the  transfer  void,  unless  an  affirma- 
tive act  were  done  to  render  it  valid;  here 
it  shews  the  transfer  valid,  unless  an  act 
was  done  to  avoid  it." 


In  Oakes  v.  Turquand,  L.  R.  2  H.  L.  (Eng.) 
325,  which  was  also  a  case  of  fraud,  it  was 
held  that  a  party  defrauded  may  [234]  re- 
scind the  contract,  but  he  must  do  so  within 
a  reasonable  time. 

The  courts  can  look  with  no  favour  on  the 
defense  of  incapacity  through  drunkenness, 
and  will  certainly  extend  to  the  defendant 
in  such  case  no  greater  privilege  than  to  one 
induced  to  enter  in  to  the  contract  through 
fraud. 

The  respondent,  if  he  meant  to  avail  him- 
self of  the  privilege  allowed  him  by  the  law 
of  avoiding  the  contract  by  pleading  "his 
own  vicious  act,"  was  bound  to  disaffirm  and 
to  do  so  promptly.  The  fact  is  that  he  did 
nothing  for  more  than  a  month.  He  was  not 
entitled  to  wait  and  see  whether  the  price  of 
wheat  went  up  or  down,  and  disaffirm  or  af- 
firm the  contract  accordingly. 

The  appeal  should  be  allowed  with  costa. 

Davies  J. — ^Ever  since  the  case  of  Mat* 
thews  V.  Baxter,  L.  R.  8  Exch.  (Eng.)  132, 
in  1873  was  decided,  the  law  has  been  set- 
tled that  the  contract  of  a  man  too  drunk 
to  know  what  he  was  about  when  entering 
into  it, 'is  voidable  and  not  void,  and  there- 
fore capable  of  ratification  by  him  when  he 
becomes  sober. 

Such  a  contract  is  on  the  same  footing  as  a 
contract  made  by  a  person  of  unsound  mind, 
whose  mental  incapacity,  in  order  to  avoid 
the  contract,  must  be  known  to  the  other 
of  the  ccmtracting  parties.  Imperial  Loan 
Co.  V.  Stone  [1892]  7  Q.  B.  (Eng.)   599. 

In  the  case  before  us  the  respondent  en- 
tered into  a  contract  with  the  appellants  for 
the  sale  to  them  of  a  quantity  of  wheat  for 
future  delivery  at  a  certain  price,  and  it  was 
found  by  the  trial  judge  as  a  fact  that,  when 
he  did  so,  he  was  drunk  to  the  knowledge 
of  the  [235]  agent  with  whom  he  made  the 
contract  in  the  sense  of  not  being  capable 
of  fully  appreciating  the .  transaction. 

The  question  on  this  appeal  therefore  was 
whether  he  had  elected  not  to  repudiate  the 
contract  within  a  reasonable  time  after  he 
became  sober  and  had  full  knowledge  of  his 
contract. 

The  contract  being  voidable  only  and  full 
knowledge  of  its  nature  and  terms,  and  that 
he  had  entered  into  it  being  brought  home 
to  him  the  day  after  he  entered  into  it  when 
he  was  perfectly  sober,  he  was  bound,  in  my 
opinion,  within  a  reasonable  time  thereafter 
to  repudiate  it  if  he  desired  to  do  so,  or 
at  any  rate  if  he  delayed  making  any  elec- 
tion with  regard  to  it  to  do  so  at  his  peril 
if  such  delay  causes  loss  or  damage  to  the 
other  party. 

The  contract  was  one  relating  to  the  sale 
of  grain,  a  commodity  varying  in  price  from 
day  to  day,  and  this  necessarily  constitutes' 
an  important  element  in  determining  what 


BAWLF  GRAIN 

S6  Can,  8up 

would  be  An  unreasonable  time  for  him  to 
wait  before  attempting  to  repudiate.  He  bad 
knowledge  on  the  third  or  fourth  of  October, 
some  days  after  he  entered  into  the  contract, 
that  the  plaintiffs  considered  the  contract  a 
good  and  binding  one.  He  knew  all  about 
wheat,  its  varying  price  in  the  market,  and 
what  a  speculative  contract  he  had  entered 
into. 

Later  in  the  month  of  October  he  was  again 
advised  by  the  plaintiffs  as  to  the  shipment 
of  the  grain  he  had  agreed  to  sell.  He  took 
no  action  for  delivery,  evidently  awaiting 
to  see  what  the  market  price  would  be.  If 
the  price  of  grain  fell,  he  stood  to  win  by 
holding  to  the  contract.  If  it  rose  in  price 
be  stood  to  lose.  He  waited  till  the  sixth  of 
Xovember,  when  the  price  had  [236]  gone  up 
sabstantially,  and  then  he  took  his  first  step 
towards  repudiating. 

In  my  opinion,  looking  to  the  speculative 
character  of  the  article  he  had  agreed  to  sell 
and  deliver  at  a  future  date,  he  was  then  too 
late.  By  his  continued  silence  during  the 
whole  month  of  October,  and  up  to  the  sixth 
of  November,  he  must,  in  my  opinion,  under 
the  facts  as  proved,  be  taken  to  have  affirmed 
the  contract  originally  voidable. 

If  the  market  had  fallen  I  cannot  enter- 
tain a  doubt  that  he  would  have  elected  to 
affinn  and  claim  the  price  his  contract  called 
for. 

He  waited  an  unreasonable  time  under  the 
circumstances  before  repudiating,  and  will  be 
held  therefore  to  have  affirmed. 

But  it  is  contended  that  the  defendant, 
having  been  found  to  have  entered  into  the 
contract  while  drunk,  with  the  knowledge  of 
the  plaintiffs'  agent,  the  contract  must  be 
held  to  have  been  obtained  by  fraud  and  had 
not  been  affirmed. 

In  cases  of  contracts  obtained  by  fraud  it 
was  held  by  the  Exchequer  Chamber  in 
Qough  V.  London,  etc.  R.  Co.  L.  R.  7  Exch. 
(Eng.)  26,  at  p.  36,  that: — "the  question 
is,  has  the  person  on  whom  the  fraud  was 
practised,  having  notice  of  the  fraud,  elected 
not  to  avoid  the  contract?  or  has  he  elected 
to  avoid  it?  or  has  he  made  no  election?" 

They  go  on  to  say: — 

'^e  think  that  so  long  as  he  has  made  no 
election  he  retains  the  right  to  determine  it 
either  way,  subject  to  this,  that  if  in  the 
interval,  whilst  he  is  deliberating,  an  inno- 
cent third  party  has  acquired  an  interest  in 
the  property,  or  if  in  consequence  of  his 
delay  the  position  even  of  the  wrongdoer  is 
affected,  it  will  preclude  him  from  exercis- 
ing his  right  to  rescind." 

Now  I  cannot  doubt  in  this  case  that  even 
if  it  was  held  that  defendant's  conduct  up 
to  the  time  of  the  [237]  sale  by  the  plaintiffs 
did  not  amoimt  to  an  election  one  way  or  the 
other  the  consequence  of  his  delay  seriously 
Ann.  Cas.  1918E. — 21. 
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affected  and  prejudiced  the  plaintiffs,  who,  in 
the  ordinary  course  of  business,  sold  the 
grain  which  the  xtefendant  had  agreed  to  sell, 
and  deliver  to  them,  at  a  loss  which  they 
now  seek  to  recover,  and  that  this  conse- 
quence of  defendant's  delay  precluded  him 
from  afterwards  exercising  his  right  to  re- 
scind. 

I  would  allow  the  appeal  with  costs  here, 
and  in  the  court  appealed  from,  and  restore 
the  judgment  of  the  trial  judge. 

IniNGTON,  J. — ^I  think  this  appeal  should 
be  allowed  with  costs. 

The  condition  of  the  respondent,  when 
he  signed  the  agreement  of  the  30th  of  Sep- 
tember, to  sell  appellant  his  wheat,  was  such 
(to  the  knowledge  of  the  latter's  agent)  as 
to  entitle  him  upon  the  receipt  of  the  ap- 
pellant's confirmation  thereof,  to  repudiate 
the  contract. 

The  contract  bound  appellant  from  the  mo- 
ment respondent  received  that  confirmation 
and  he  al(me  having  the  option,  could  not 
hold  the  other  an  unreasonable  length  of 
time  in  such  suspensory  condition. 

There  is  ample  authority  that  lapse  of 
time  with  full  knowledge  of  the  facts  such 
as  the  learned  trial  judge  has  found  herein 
that  the  respondent  had,  may  furnish  such 
evidence  of  acquiescence  on  the  part  of  him 
entitled  to  repudiate  a  voidable  contract  as 
an  election  not  to  exercise  his  option  and 
deprive  him  thereof. 

Each  case  must  be  determined  upon  a  due 
consideration  of  what  is  reasonable  in  the 
circumstances. 

The  argument  that  there  must  be  some 
affirmation  or  ratification  communicated  to 
the  other  party  by  him  having  such  an  op- 
tion, seems  to  be  quite  untenable. 

[238]  If  the  surrounding  facts  and  cir- 
cumstances are  such  as  render  prompt  re- 
pudiation a  duty  resting  upon  him  who  de- 
sires to  exercise  his  option  in  such  a  case 
then  an  unreasonable  length  of  time  taken 
to  conununicate  his  decision  when  there  is 
nothing  in  the  case  excusing  him  from  doing 
so,  binds  the  court,  I  think,  in  law,  to  hold 
him  to  have  determined  to  abide  by  his  con- 
tract. 

I  think,  in  this  case,  no  fair  minded  man 
could  have  refrained  from  responding  to  the 
confirmation  received,  and  read  when  sober, 
unless  upon  the  hypothesis  that  he  had  de- 
cided not  to  exercise  his  option. 

A  month's  consideration  was  far  more  than 
necessary,  and  but  for  the  rising  market,  I 
suspect  the  respondent  never  would  have  had 
any  hesitation,  and  would  not  have  needed 
the  appellant's  letter  of  the  20th  October, 
reminding  him  of  his  duty. 

Why  did  he  not  answer  that  communica- 
tion?   Was  it  because  he  felt  he  could  sell 
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for  a  higher  price?  Po&sibly  in  fact  he  did 
and  realized  a  handsome  profit  exceeding  ap- 
pellant's loss. 

Fair  dealing  between  men  is  what  I  think 
the  law  aims  at  in  such  cases  as  this. 

To  infer  acquiescence  from  respondent's 
failure  early  in  October,  upon  reading  the 
communication  of  appellant,  to  exercise  his 
option,  proceeds  upon  that  view. 

Unfortunately  the  development  of  the  law 
upon  the  subject  has  been  of  that  misleading 
character,  that  though  great  lawyers  held 
that  a  contract  by  a  man  so  drunk  as  to  be 
incapable  of  understanding  what^  he  was 
about  was  void,  as  shewn  (in  1845)  by  Gore 
V.  Gibson,  13  M.  &  W.  623,  14  L.  J.  Exch. 
151,  9  Jur.  140,  153  Eng.  Rep.  (Reprint) 
260,  and  earlier  cases  vet  in  Molton  v.  Cam- 
roux,  4  Exch.  (Eng.)  17,  the  results  of  a 
contract  with  a  lunatic  were  treated  differ- 
ently [239]  and  then  (1873)  in  Matthews  v. 
Baxter,  L.  R.  8  Exch.  (Eng.)  132,  on  a  de- 
murrer to  a  replication  which  affirmed  that 
after  the  defendant  became  sober,  and  able 
to  transact  business,  he  ratified  and  confirmed 
the  contract,  the  replication  was  held  good 
and  the  learned  judges  tried  to  explain  .nway 
the  prior  judicial  expressions  relative  to  the 
like  contract,  and  held  it  was  only  voidable 
at  the  option  of  the  drunken  man. 

I  have  assumed  this  latter  decision  to  ex- 
press the  law  as  existing  now,  but  that  is 
very  far  from  supporting  the  proposition, 
seemingly  assumed  below,  that  some  overt 
act  of  ratification  communicating  to  the  other 
party-  to  the  contract  the  decision  or  elec- 
tion of  the  drunken  man  is  necessary. 

All  that  was  decided  in  Matthews  v.  Bax- 
ter, L.  R,  8  Exch.  (Eng.)  132,  was  that  ac- 
tual ratification  as  pleaded  was  a  good  an- 
swer. It  did  not  decide  the  converse  that 
ratification   was   necessary. 

It  simply  implies  that  as  you  cannot  ratify 
a  void  contract,  it  must  be  now  held  as  re- 
sult of  the  decision  that  the  contract  of  a 
drunken  man  is  not  void,  but  merelv  voidable. 
And  to  avoid  it  repudiation  is  necessary. 

And  hence  it  must  be  treated  as  other 
voidable  contracts  of  a  like  nature  in  law. 
The  ca^es  of  fraud  which  enable  one  party 
to  a  contract  to  repudiate  it  are  analogous, 
and  in  such  cases  the  necessity  for  exercis- 
ing the  right  of  repudiation  within  a  rea- 
sonable time  after  discovery  of  the  fraud  has 
been  many  times  affirmed. 

There  so  frequently  occur  circumstances  ex- 
cusing delay  that  no  other  rule  can  be  laid 
down  than  to  insist  upon  a  reasonable  course 
of  conduct  and  that  implies  regard  for  the 
rights  of  others. 

[240]  To  maintain  the  judgment  appealed 
from  herein,  would  enable  the  drunken  man 
to  practise  in  such  like  cases  the  grossest 
fraud  with  impunity. 


To  bind  him,  as  I  submit  the  law  requires, 
to  repudiate  if  he  desire  within  a  reasonable 
time  on  discovery  protects  both  and  promotes 
fair  dealing. 

A  due  observance  of  such  principles  re- 
quires the  allowance  of  this  appeal. 

Duff,  J.  (diseentfiig) , — ^After  a  good  deal 
of  doubt  on  the  question  whether  the  respond- 
ent is  entitled  to  succeed  for  the  reason 
stated  in  the  judgmeht  of  Mr.  Justice  Mc- 
Carthy, with  which  Mr.  Justice  Stuart  con- 
curred, I  have  come  to  the  conclusion  that 
those  reasons  ought  to  be  ^ven  effect  to,  and, 
although  I  think  the  appeal  fails  on  other 
grounds  which  do  not  depend  upon  those 
reasons^  I  think  it  is  right  to  state  the  fact 
of  my  concurrence  in  them.  Voidable,  as 
applied  to  contracts,  is  not  unambiguous. 
Among  common  lawyers  it  is  used  indiffer- 
ently to  express  the  fact  that  a  contract  or 
transaction  e^  facie  valid,  which  somebody, 
nevertheless,  is  entitled,  at  his  option,  to 
treat  as  not  binding,  is  in  truth  valid  until 
the  person  so  entitled  has  done  what  amounts 
in  law  to  an  election  to  treat  it  as  null: 
and  to  express  the  fact  that  a  contract  or 
transaction  ex  facie  sulwi sting  is,  vis  a  ms 
one  of  the  apparent  parties  to  it,  of  no  legal 
effect  until  he  does  something  which  amounts 
to  an  election  on  his  part  to  adopt  it  as 
binding  upon  him  or  to  enforce  it  against 
somebody  else. 

And,  therefore,  when  it  is  said  that  a  con- 
tract between  a  person  of  unsound  mind  or 
drunk  and  being  in  such  a  condition  as  not 
to  appreciate  what  he  is  doing,  and  another 
who  knows  his  condition;  is  voidable  at  the 
option  of  the  former,  the  statement  is 
[241]  ambiguous.  The  rule  of  the  Roman 
law  appears  to  have  been  that  where  incapac- 
ity arising  from  infancy  or  unsoundneee  of 
mind  existed,  there  was  no  contract  of  which 
the  law  could  take  notice  because  of  the  ab- 
sence of  assensua. 

The  course  of  development  in  the  English 
law  of  the  rule  governing  the  rights  of  a  per- 
son entering  into  a  contract  or  going  through 
the  form  of  entering  into  a  contract  while 
insane  is  very  clearly  traced  in  the  judgment 
of  Fry,  L.  J.  in  Imperial  Loan  Co.  v.  Stone 
[18»2]  1  Q.  B.  (Eng.)  699.  Under  the  old 
rule  the  incapable  person  was  by  law  pre- 
cluded from  setting  up  his  incapacity  in 
answer  to  an  action  on  the  so-called  contract. 
Under  the  modem  rule  this  disability  is  re- 
moved where  it  is  shewn  that  the  other  party 
had  at  the  time  of  the  transaction  knowl- 
edge of  the  incapacity  of  the  other.' 

The  rule  thus  stated  is  consistent  with  two 
diverse  theories  concerning  the  true  juridical 
character  of  the  act  or  acts  upon  which  the 
action  is  based.  The  law  may  regard  the 
weming  contract  as  having  no  legal  effect  as 
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against  the  party  lutving  the  right  to  deny  it6 
Talidity  until  ench  party  ratifies  it,  but  as 
becoming,  on  such  ratification,  a  binding  con- 
tract. On  the  other  hand,  what  occurred  may 
be  treated  as  a  contract  capable  of  being  in- 
Tslidated  at  the  option  of  the  person  entitled 
to  dispute  it,  but  val^  imless  and  until  re- 
scinded hv  him. 

There  is  no  decision  which  authoritatively 
sanctions  either  of  these  two  conflicting 
theories  to  the  exclusion  of  the  other.  The 
more  logical  view  would  appear  to  be,  how- 
ever, that,  there  being  an  absence  of  capacity  to 
assent  and  consequently  no  assent,  there  is 
no  contract  at  all  until  assent  is  supplied 
by  something  [242]  amounting  to  ratification. 
This  view  is  not  inconsistent  with  that  branch 
of  the  rule  which  enables  the  temporarily 
incapable  person,  once  he  has  recovered  his 
capacity,  to  hold  the  other  party  to  the  ap- 
parent bargain,  because  this  may  be  regarded 
as  a  just  consequence  of  the  imconscientious 
conduct  of  the  latter  in  attempting  to  bring 
about  a  contract  with  a  person  knowing  him 
to  be  incapable  of  understanding  what  he 
was  doing,  and  indeed  this  is  the  plight  in 
which,  as  a  general  rule,  a  person  contract- 
ing with  an  infant  finds  himself  or  may  find 
himself,  though  ingofant  of  the  fact  of  non- 
age and  having  no  reason  to  suspect  it.  The 
language  of  the  judge  who  decided  Matthews 
V.  Baxter,  L.  R.  8  Exch.  (Eng.)  132,  as  well 
as  the  language  of  text  writers  (see,  e.g,y 
Anson  on  Contracts,  p.  151),  points  to  this 
as  the  more  generally  held  theory. 

The  distinction  is  plain,  of  course,  between 
cases  where  there  is  no  consent  because  of  no 
capacity  to  consent  and  cases  in  which  there 
is  true  consent,  but  consent  brought  about 
by  such  means  or  arising  under  such  cir- 
cumstances as  to  entitle  one  of  the  parties 
to  disaffirm  the  transaction ;  and  in  the  case, 
it  may  be  observed,  of  the  temporary  lunatic 
or  the  drunkard,  the  above-mentioned  con- 
siderations have  even  greater  force  than  in 
the  case  of  the  infant,  for  in  the  former 
eases  absence  of  assent  is  a  fact,  the  incapac- 
ity is  an  incapacity  in  fact,  while  in  the  case 
of  the  infant  there  may  be  and  in  most  in* 
stances  there  is,  no  doubt,  a  real  assent  in 
fact.  In  Oakcs  v.  Turquand,  L.  R.  2  H.  L. 
(£ng.)  325,  at  p.  375,  the  judgment  of  Lord 
Colonsay  points  to  the  distinction  existing 
between  the  force  of  the  word  voidable  as 
applied  to  contracts  entered  into  by  a  per- 
Mn  [243]  9vi  juris  but  procured  by  fraud 
and  as  applied,  on  the  other  hand,  to  the 
i-ontracts  of  incapable  persons.  I  quote  the 
passage: — 

"A  contract  obtained  by  fraud  is  voidable 
but  not  void;  does  it  mean  void  till  ratified 
or  valid  till  rescinded?  The  latter  is  the 
rule  where  the  rights  of  a  third  party  in- 
tervene.   That  I  hold  to  be  clearly  the  import 
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of  the  doctrine  that  a  contract  induced  bv 
fraud  is  not  void  but  voidable.  I  hold  that 
the  appellant  did  agree  to  become  a  member 
of  the  company.  He  may  not  have  been  in- 
duced to  agree  by  fraud,  but,  haying  regard 
to  the  language  of  the  statute,  what  we  have 
to  look  to  is  this,  whether  he  has  agreed  to 
become  a  member  or  not.  It  might  be  a 
dififerent  case,  and  would  be  a  different  case, 
in  regard  to  a  party  who  had  no  power,  no 
will,  to  give  an  assent,  such  as  an  insane  per- 
son or  a  pupil." 

It  is  no  answer  to  this  to  say  that  the 
law  regards  as  actual  fraud  the  conduct  of 
a  person  who  procures  a  seeming  contract 
f|:om  a  drunken  person  or  a  person  tempo- 
rarily insane,  to  such  a  degree  as  not  to  know 
the  nature  or  effect  of  the  transaction  he  is 
purporting  to  take  part  in.  It  has  been  held, 
and,  in  my  judgment,  rightly  held,  that  eon- 
duct  such,  as  that  of  the  agent  of  the  appel- 
lant company  disclosed  by  the  evidence  be- 
fore us  is  fraud  in  fact — and  fraud  indeed 
of  a  very  odious  kind — not  in  contemplation 
of  law  merely.  The  argiunent  presented  on 
behalf  of  the  appellant  company  is  that  be- 
cause the  conduct  of  the  other  party  in  act-' 
ing  with  knowledge  of  the  incapacity  of  the 
person  sought  to  be  char;;ed  is  an  essential 
element  in  the  latter 'a  defense,  therefore  the 
transaction,  which  in  fact  never  was  a  con- 
tract, because  the  hypothesis  is  that  there 
never  was  any  assent  in  fact,  must  be  treated 
in  law  as  belonging  to  the  class  of  true  con- 
tracts resting  upon  an  actual  as8en»u3  ad 
idem,  but  capable  of  disaffirmance  by  reason 
of  fraud.  But  what  justification  can  there  be 
for  erecting  this  fiction  of  assent  ?  I  can  see  no 
reason  for  it  and  there  is  certainly  no  au- 
thority for  it.  On  the  other  hand,  the 
[244]  view  which  has  found  acceptance  in  the 
court  below  can  be  rested  on  grounds  which 
are  simplicity  itself — the  knowledge  possessed 
by  the  capable  person  of  the  other's  incapac- 
ity entitles  the  temporarily  incapable  per- 
son to  set  up  the  temporary  incapacity  and 
at  the  same  time  precludes  the  capable  party 
from  denying  that  there  was  a  contract  in 
fact  if  the  other,  after  he  has  recovered  hU 
capacity,  chooses  to  affirm  it.  That  is  a  view 
which  appears  to  be  consonant  not  only  with 
sound  theory  but  with  justice  and  conven- 
ience as  well. 

But  I  propose  to  consider  the  appellant 
company's  rights  upon  the  hypothesis  also' 
that  the  so-called  contract  of  the  drunkard 
or  of  the  person  temporarily  insane  falls' 
within  the  other  class  of  voidable  contracts, 
namely,  contracts  which  are  capable  of  being 
disafiirmed  by  one  of  the  parties,  but  until 
disaffirmed  are  valid.  On  behalf  of  the  ap- 
pellant company  it  is  contended  that  the 
so-called  contract  of  a  drunkard,  the  other 
party    having    knowledge    of    his    condition, 
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are  binding  upon  the  drunkard  unless  dis- 
affirmed by  him,  and  that  the  rules  govern- 
ing this  right  of  disaffirmance  are  the  same  as 
those  which  govern  the  right  to  rescind  a 
contract  on  the  ground  that  it  was  obtained 
by  fraudulent  misrepresentation,  and  I  shall 
consider  the  grounds  upon  which  the  appeal 
is  based  on  that  hypothesis. 

The  respondent,  it  is  said,  first  in  fact 
elected  to  affirm  the  contract,  and  secondly, 
by  his  conduct,  precluded  himself  from  dis- 
affirming the  contract,  because  (a)  he  de- 
layed his  disaffirmance  for  an  unreasonable 
time,  (6)  by  his  conduct  he  led  the  appellant 
company  reasonably  to  believe  that  he  in- 
tended to  affirm  the  contract,  upon  which 
belief  they  acted  to  their  prejudice,  (o)  by 
reason  of  his  delay  the  position  of  the 
[245]  appellant  company  was  prejudicially 
affected  in  a  substantial  degree. 

These  contentions  raise  questions  of  law 
and  of  fact.  First,  as  to  the  law.  The 
common  law  doctrine  on  the  subject  is  ex- 
plained and  discussed  in  several  cases.  I 
shall  refer  in  particular  to  the  judgments  of 
the  Exchequer  Chamber  in  Clough  v.  London, 
etc.  R,  Co.  L.  R.  7  Exch.  (Eng.)  26;  Morri- 
son V.  Universal  Marine  Ins.  Co.  L.  R.  8 
Exch.  (Eng.)  197,  which  must  be  read  with 
the  judgment  of  Lord  Blackburn  in  Scarf 
v.  Jardine,  7  App.  Cas.  (Eng.)  345,  at  page 
361;  the  judgment  of  the  privy  Council  in 
United  Shoe  Machinery  Co.  v.  Brunet  [1909] 
A.  C.  (Eng.)  330,  and  the  judgments  of  the 
Law  Lords  in  Aaron's  Reefs  v.  Twiss  [1896] 
A.  C.  (Eng.)  273.  I  shall  deal  first  with 
the  contention  that  the  proper  conclusion 
from  the  evidence  is  that  the  respondent, 
before  the  action  was  brouglit,  elected  to 
affirm  the  so-called  contract. 

Election  is  something  more  than  the  mere 
mental  operation;  choice  in  itself  it  not  suf- 
ficient, as  Lord  Blackburn  said  in  Scarf  v. 
Jardine.  7  App.  Cas.  (Eng.)  345,  at  pp. 
360  and  361.  "what  a  party  in  his  own 
mind  had  thought  that  he  would  choose  one 
of  two  remedies,  even  though  he  has  written 
it  down  on  a  memorandum  or  has  indicated 
it  in  some  other  way,  that  alone  will  not 
bind  him."  The  choice  must  be  expressed 
by  words  or  by  imequivocal  act. 

"The  determination  of  a  man's  election 
shall  })e  by  express  words  or  by  act." 
Clough  v.  London,  etc.  R.  Co.  L.  R.  7  Exch. 
(Eng.)  26,  at  p.  34;  "act"  is  explained  in 
the  Kame  judgment  to  mean  unequivocal  act, 
and  in  Scarf  v.  Jardine,  7  App.  Cas.  (Eng.) 
345,  at  [246]  p.  361,  Lord  Blackburn  e^- 
plains  unequivocal  act  to  mean  "an  act  which 
would  l3e  justifiable  if  he  had  elected  one 
way  and  would  not  be  justifiable  if  he  had 
elected  the  other  way. 

Election,  therefore,  involves  the  determi- 
nation to  adopt  a  given  course  and  the  mani- 


festation of  that  determination  by  words  or 
by  act  "under  circumstances  which  bind'' 
the  person  alleged  to  have  made  his  election 
(Clough  V.  London,  etc.  R.  Co.  L.  R.  7  Exch. 
(Eng.)  26,  at  p.  35).  Lord  Blackburn  does 
indeed  say,  in  his  judgment  in  Scarf  v.  Jar- 
dine, 7  App.  Cas.  ifing.)  345,  at  p.  361, 
that,  "whether  he  intended  it  or  not  if  he 
has  done  an  unequivocal  act  .  .  .  the 
fact  of  his  having  done  the  unequivocal  act 
to  the  knowledge  of  the  persons  concerned  is 
an  election."  On  the  other  hand,  the  Court 
of  Exchequer  Chamber,  in  Morrison  v.  Univer- 
sal Marine  Ins.  Co.  L.  R.  8  Exch.  (Eng.) 
197  at  page  207,  held  that  "if  there  really 
was  no  election,  it  is  wholly  immaterial 
whether  the  plaintiff  understood  or  had  a 
right  to  understand  the  conduct  of  the 
defendant  as  amounting  to  an  election  un- 
less under  that  belief  he  altered  his 
position."  It  appears  that  this  was  not 
the  view  of  Bramwell,  B.,  see  Croft  v.  Lum- 
ley,  6  H.  L.  Cas.  672, 10  Eng.  Rep.  (Reprint) 
1469,  at  page  706,  and  Morrison's  Case,  L. 
R.  8  Exch.  (Eng.)  197,  at  page  206,  or,  as 
already  intimated,  of  Lord  Blackburn.  In 
the  view  I  take  of  this  appeal  it  will  not 
be  necessary  to  consider  whether  the  opinion 
expressed  by  the  Exchequer  Chamber  in  Mor- 
rison's Case,  L.  R.  8  Exch.  (Eng.)  197,  on 
this  point  is  part  of  the  ratio  decidendi  and 
binding  upon  us  because  the  appellant  com- 
pany has  quite  failed  to  shew  either  words 
or  anything  which  in  any  view  could  be  de- 
scribed as  an  unequivocal  act  evidencing  the 
existence  of  a  determination  on  part  of  the 
respondent  to  affirm  the  contract. 

[247]  The  conduct  of  the  respondent  rele- 
vant to  the  point  now  under  discussion — 
was  there  in  fact  an  election  to  affirm — may 
be  briefly  described:  Tlie  so-called  contract 
is  found  in  a  document  signed  by  the  re- 
spondent and  witnessed  by  the  appellant  com- 
pany's agent  Simpson,  on  the  30th  Septem- 
ber, by  which  the  respondent  undertook  to 
sell  certain  wheat  to  the  appellant  company. 
The  document  was  signed  in  duplicate,  one  of 
the  duplicates  being  handed  to  the  respond- 
ent by  the  agent  and  afterwards  discovered 
by  himself  or  his  wife  in  his  pockets.  The 
document  does  not  in  itself  evidence  a  con- 
tract because  it  contains  no  evidence  of  as- 
sent on  part  of  the  appellant  company;  that, 
however,  was  supplied  some  days  after  the 
appellant  had  recovered  from  his  spree  by 
a  letter  from  the  appellant  company,  which 
in  fact  was  the  first  communication  to  the 
respondent,  so  far  as  the  evidence  shews, 
of  any  declaration  on  behalf  of  the  appellant 
company  that  they  were  contracting  with  him 
to  purchase  what  he  was  promising  to  sell. 
The  respondent  took  no  steps  to  carry  out  the 
contract.  On  the  20th  October  (the  wheat 
had  been  sold  for  October  delivery)   the  ap- 


BAWLF  GRAIN 

do  Can.  8 up 

pellant  company  wrote  him  saying  that  he 
was  prohably  too  late  for  October  delivery, 
and  was  too  late  in  fact  unless  the  cars  were 
already  en  route,  and  suggested  that  the 
sale  should  be  transferred  to  November  de- 
livery. The  respondent  made  no  reply.  In 
the  meantime  the  respondent  had  learned  of 
the  fact  that  he  had  signed  some  paper  while 
he  was  in  a  state  of  drunkenness,  but  there 
is  no  evidence  to  shew  when  he  learned  (and 
there  was  no  cross-examination  on  the  point) 
that  his  state  of  drunkenness  was  of  such  a 
character  as  to  make  it  apparent  to  the  ap- 
pellant company's  agent  that  he  was  unable  to 
understand   what  he   was   about. 

[248]  I  pause  here  to  point  out  that  the 
appellant  company  down  to  the  conclusion 
of  the  trial  insisted,  in  the  first  place,  that 
the  respondent  was  capable  of  understanding 
what  he  was  about,  and,  in  the  second  place, 
if  he  was  not,  that  the  agent  Simpson  believed 
and  properly  believed  that  he  was  not  in- 
capable of  transacting  business.  In  these 
circumstances  it  was  strictly  incumbent  upon 
the  appellant  company  to  ascertain  by  cross- 
examination  of  the  respondent  when  he  be- 
came aware  of  the  fact  essential  to  his  right 
of  rescission  that  Simpson,  the  appellant's 
agent,  knew  he  was  unfit  to  transact  busi- 
ness; for  the  appellant  conlpany's  plea  of 
election  cannot  succeed  unless  it  is  at  least 
shewn  and  affirmatively  shewn  that  the  con- 
duct relied  upon  as  constituting  election  or 
evidencing  election  was  pursued  in  light  of 
precise  cognizance  by  the  respondent  of  the 
material  facts  entitling  him  to  disaffirm. 
Wilson  V.  Thornbury,  L.  R.  10  Ch.  (Eng.) 
239;  Jarrett  v.  Kennedy,  6  C.  B.  319,  326, 
60  E.  C.  L.  319;  Lachlam  v.  Reynolds, 
Kay  52.  23  L.  J.  Ch.  8,  2  W.  R.  49,  69 
Eng.  Rep.  (Reprint)  23.  I  am  assuming 
that  knowledge  of  facts  being  proved  a  knowl- 
edge of  the  right  to  rescind  resting  on  the 
common  law  rule  above-mentioned  may  be 
presumed,  but  knowledge  of  all  the  essential 
facts  is  necessary,  and,  in  view  of  the  posi- 
tion taken  by  the  appellant  company,  it  was 
incumbent,  as  I  have  said,  upon  them  to  shew 
this  essential  fact  by  cross-examination  if 
necessary:  see  Lord  Davy's  judgment  in 
Aaron's  Reefs  v.  Twiss  [1896]  A.  C.  (Eng.) 
273,  at  page  295. 

Is  there,  then,  evidence  of  an  actual  de- 
termination by  the  respondent  not  to  ex- 
ercise his  right  of  rescission?  This  is  a 
qnestion  of  fact.  What  must  b4  proved  is 
conduct  which  clearly  establishes  that  the 
respondent  did  in  fact  determine  to  affirm 
the  contract  [249]  after  he  had  learned  the 
material  facts  entitling  him  to  disaffirm  it. 
The  evidence  to  the  effect  that  he  had  casual- 
ly remarked  that  he  had  sold  his  wheat  may 
be  rejected  (if  for  no  other  reason)  because 
it  is  altogether  too  vague  to  be  of  any  value. 


CO.  V.  ROSS.  325 

.  ct.  sst. 

I  shall  have  something  to  say  presently  as 
to  the  legal  effect  of  such  a 'casual  remark 
made  to  a  stranger.  Nothing  remains  but 
delay.  Upon  that  a  certain  amount  of  pre- 
cision is  necessary  in  justice  ta  the  respond- 
ent. 'It  is  quite  plain  that  some  time  before 
the  20th  October,  that  is  to  say,  within  three 
weeks  aft^r  the  signing  of  the  so-called  con- 
tract and  probably  within  two  weeks  after 
the  receipt  of  the  so-called  confirmation,  and 
one  may  reasonably  surpiise  not  more  than 
a  week  or  ten  days  after  the  respondent  had 
obtained  any  kind  of  definite  information  as 
to  the  (fircum stances  of  the  signing  of  the 
document  relied  upon  by  the  appellant  com- 
pany (one  must  at  least  presume  this  against 
the  appellant  company,  on  whom  the  onus  of 
proof  la}',  and  whose  counsel  deliberately  re- 
frained from  cross-examining  on  the  point) 
the  respondent  had  decided'  not  to  carry  the 
so-called  contract  into  execution.  The  ap- 
pellant company  has  refrained  from  giving 
evidence  on  the  point,  although  their  agent 
Simpson  was  called,  and  it  is  impossible  to 
suppose  that  he  was  not  aware  of  the  facts, 
but  the  company's  own  letter  of  the  2(yth 
October  is  sufficient  evidence  that,  in  order  to 
fulfil  the  terms  of  the  contract  (time  was,  of 
course,  of  the  essence  of  it),  it  was  neces- 
sary that  the  respondent  should  begin  his 
preparatory  steps  some  days,  at  all  events, 
anterior  to  that  date.  "Of  course,"  they  say, 
"you  will  not  be  able  to  make  October  de- 
livery unless  you  have  the  cars  on  the  road 
now."  The  tenor  of  the  letter  makes  it  quite 
plain  that  the  appellant  company  had  no 
doubt  whatever  that  October  delivery  would 
not  be  made,  [250]  that  is  to  say,  delivery 
in  execution  of  the  contract,  and,  in  the  ab- 
sence of  evidence  to  •  the  contrary,  it  must 
be  assumed  against  them  that  they,  through 
their  agent,  were  perfectly  aware  that  the 
ears  were  not  en  route  and  that  the  respond- 
ent had  taken  no  steps  to  that  end. 

In  these  circumstances  it  seems  to  be  idle 
to  suggest  that  there  is  any  proof  of  an  ac- 
tual determination  by  the  respondent  not  to 
rescind.  Such  period  as  elapsed  from  the 
time  when  the  respondent  became  aware,  on 
the  receipt  of  the  so-called  letter  of  confirma- 
tion, that  the  appellant  company  were  treat- 
ing this  piece  of  trickery  as  a  matter  of 
serious  business  down  to  the  time  when  he 
must  have  known  that  failure  to  make  prep- 
arations would  involve  default  on  his  part 
if  he  was  imder  a  binding  contract  to  deliver 
in  October  is  reasonably  accounted  for  by 
assuming  that  his  attention  was  engaged 
during  that  period,  first,  in  discovering  the 
facts  or  endeavouring  to  discpver  them  and 
the  evidence  available  to  prove  them;  second- 
ly, in  ascertaining  what  his  rights  were;  and, 
again^  in  deciding,  once  having  arrived  at  the 
conclusion  that  he  could  treat  the  document 


326 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


signed  by  him  as  a  nullity,  whether  it  would 
be  more  favourable  to  his  interests  to  treat 
the  transaction  as  binding  on  him  or  not. 

That  he  wa9  in  fact  waiting,  before  com- 
mitting himself  to  affirm  or  disaffirm,  to  as- 
certain tlie  course  of  the  market  is  one  of 
the  contentionb  put  forward  on  behalf  of 
the  appellant  company.  If  he  did  so,  that 
is,  of  course,  conclusive  against  anything  like 
election  in  fact  to  affirm. 

Indeed,  where  a  contract  has  been  procured 
by  fraud  and  the  wrongdoer  seeks  to  fasten 
the  liability  upon  the  person  wronged  on  the 
ground  that  he  has  [251]  elected  against  re- 
scission and  where  the  contract  has  remained 
executory,  that  is  to  say,  where  nothing  has 
passed  to  the  person  defrauded  which  it 
would  be  his  duty  to  give  up  on  the  exercise 
of  his  right  to  rescind,  where  nothing  has 
been  done  by  the  wrongdoer  in  the  execu- 
tion of  the  contract,  that  is  to  say,  nothing 
which  he  was  bound  by  the  terms  of  the  con- 
tract to  do,  where  these  conditions  are  pres- 
ent the  instances  must  be  rare  in  which  lapse 
of  time  per  se,  however  great,  would  con- 
stitute sufficient  evidence  of  an  election  not 
to  rescind.  What  is  there,  in  such  circum- 
stances, in  the  conduct  of  the  defrauded  per- 
son inconsistent  with  the  exercise  of  his 
right  (when  the  deffauder  seeks  the  aid  of 
the  court  to  profit  by  his  wrong)  to  declare 
that  the  contract  is  not  binding  because  it 
was  procured  by  fraud?  Ex  hypothesi,  the 
defrauder  knows  that  he  is  not  entitled  to 
enforce  the  contract,  and  that  repudiation 
is  one  of  the  riaks  he  must  face.  The  vic- 
tim of  the  fraud  is  assumed  to  know  that 
also.  Why  should  tlie  victim  not  sit  down 
and  await  attack?  \Vhy  should  it  be  in- 
ferred, from  the  fact  that  he  has  done  so, 
that  he  has  given  up  his  right  to  repudiate? 

Tlie  statement  in  the  judgment  of  the  Ex- 
chequer Chamber  in  Clough  v.  London,  etc. 
R.  Co.  L.  R.  7  Exch.  (Eng.)  26,  that  lapse 
of  time  without  rescinding  will  furnibh  evi- 
dence that  the  victim  has  determined  to 
affirm  the  contract  was  used  with  reference 
to  the  case  of  a  contract  in  part  executed 
by  the  delivery  of  the  goods  on  the  one  hand 
and  by  the  payment  in  part  of  the  price  on 
the  other,  and  I  have  found  no  case  where 
it  was  a  question  of  rescission  on  the  ground 
of  fraud  of  a  contract  which  has  remained 
wholly  executory  in  which  lapse  of  time  alone 
has  actually  l)een  held  to  amount  to  such 
evidence  of  the  determination  to  affirm. 
[252]  I  am  inclined  to  think  that  the  law 
is  correctly  stated  in  Mr.  Spencer  Bower's 
Actionable  Misrepresentation,  at  p.  282,  para- 
graph 321.  in  the  following  terms: — 

"Delay,  laches,  and  acquiescence  are  con- 
stantly referred  to  in  connection  with  pro- 
ceeding for  rescission  as  if,  of  themselves, 
thev  constituted  affirmative  defenses  thereto. 


This  is  quite  a  mistake.  And  it,  is  a  still 
greater  error  to  uee  these  expressions  (as 
the  term  'laches'  in  particular  is  frequently 
used)  with  an  underlying  suggestion  that 
the  representee  owes  a  duty  to  the  repre- 
sentor in  the  matter,  the  failure  to  discharge 
which  renders  him  'guilty'  of  conduct  which, 
of  itself,  raises  a  personal  equity  against 
him  in  favour  of  the  representor.  The  only 
legal  consequence  of  the  representee's  inac- 
tion is  either  to  furnish  some  evidence,  witli 
other  facts,  in  support  of  a  plea  of  knowl- 
edge, or  affirmation,  against  himself,  or  to 
give  scope  for  the  intervention  of  the  jus 
tertii,  or  of  the  plea  of  inability  to  make 
specific  restitution  to  th^  reit^esentor ;  but 
where  the  inaction,  for  however  long  a  period 
it  extends,  is  not  sufficient  to  constitute  such 
evidence,  or  where,  notwithstanding  the  lapse 
of  time,  no  innocent  person  has  in  fact  ac- 
quired rights  or  interests  under  the  contracts 
sought  to  be  set  aside,  and  the  property  to  be 
restored  to  the  representor,  as  the  condition 
of  rescission,  can  be  so  restored  in  the  same 
plight  as  that  in  which  it  was  received,  the 
delay,  laches,  or  so-called  'acquiescence'  goes 
for  nothing — which  is  tantamount  to  saying 
that,  per  se,  these  matters  constitute  no  de- 
fence." 

It  is  true  that 'in  the  treatise  on  Misrep- 
resentation and  Fraud,  in  Lord  Halsbury's 
collection,  of  which  Mr.  Spencer  Bower  is  the 
author,  published  in  1911,  paragraph  1771, 
vol.  20,  p.  752,  it  is  stated  that,  with  other 
facts  or  "even  without  them,  delay,  if  very 
great,  may  constitute  evidence  of  affirmation,'* 
but  the  authorities  cited  for  the  proposition 
are  Clough's  Case,  L.  R.  7  Exch.  (Eng.)  26; 
Lindsay  Petroleum  Co.  v.  Hurd,  L.  R.  6 
P.  C.  (Eng.)  221,  and  Aaron's  Reefs  Case 
{1896]  A.  C.  (Eng.)  273,  in  every  one  of 
which  the  contract  had  at  least  in  part  been 
executed';  and  the  observations  of  the  Law- 
Lords  in  the  last-mentioned  case,  and  es- 
pecially the  observations  of  Lord  Macnaghten 
and  Lord  Davey,  seem  to  indicate  that  in 
their  opinion  where  the  obligation  sued  upon 
had  assumed  the  form  of  a  debt  simpliciter, 
[253]  the  supposed  debtor  intending  to  rescind 
on  the  ground  of  fraud  was  entitled,  in  the 
absence  of  special  circtunstances,  to  sit  down 
and  await  attack,  and  that  consequently  n<» 
inference  could  arise  against  him  from  fail- 
ure to  take  active  steps  towards  repudia- 
tion. 

It  is  argued,  however,  that  there  are  spe- 
cial circumstances  here  which,  added  to  the 
respondent's  inaction,  support  the  suggested 
inference.  It  is  said,  first,  that  the  respond- 
ent must  have  been  aware  of  the  practice  of 
the  appellant  company  making  sales  against 
their  purchases  as  soon  as  the  purchases  were 
made  and  relying  upon  the  purchases  to  en- 
able them  to  fulfil  their  contracts  of  sale; 
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and,  moreover,  that  the  letter  of  confirma- 
tion received  a  few  clays  after  the  date  of 
the  so-called  contract  must  have  appraised 
the  respondent  of  the  fact  that  the  appellant 
company  were  in  this  particular  case  relying 
upon  the  transaction  as  a  genuine  purchase. 
There  is  no  evidence  as  to  the  respondent's 
knowledge,  since  counsel  for  the  appellant 
company  did  not  venture  to  cross-examine 
him  on  the  point,  and  it  seems  an  extraordi- 
nary thing  to  ask  this  court  to  presume  such 
knowledge  in  the  absence  of  any  suggestion 
in  the  evidence.  As  to  the  l^ter  of  con- 
firmation, here  again  the  cross-examiner  was 
too  timid.  Ck>un8e>  for  the  appellant  com- 
pany Buggeeta  in  his  factum  that  the  re- 
spondent must  have  known,  when  he  received 
that  letter,  that  the  Winnipeg  officials  of  the 
company  were  unaware  of  the  trick  that  had 
been  played  upon  him.  That  is  a  contention 
which,  if  it  was  to  be  insisted  upon,  should 
have  been  raised  at  the  trial  and  pressed  in 
cross-examination. 

But  it  is  surely  extravagant  to  suggest 
that  any  inference  can  be  founded  upon  the 
silence  of  such  a  man  as  this  respondent  in 
these  circumstances,  '  even  granting  the 
assumptions  upon  which  the  appellant 
[254]  company's  counsel  asks  us  to  proceed. 
The  respondent  was  at  least  aware  of  this, 
that  the  one  person  who  was  acquainted  with 
the  material  facts  was  the  appellant  com- 
pany's agent  Simpson,  the  material  facts, 
that  is  to  say,  not  only  of  the  impugned 
transaction  itself,  but  touching  the  appellant 
company's  business  practice  and  the  risks, 
if  any,  they  were  taking  in  treating  this 
contract  as  an  enforceable  sale,  and  if  we 
are  to  apeculate  as  to  what  was  passing  in  the 
respon<lent*8  mind,  without  the  benefit  of  his 
own  explanations,  why  should  we  suppose 
him  to  have  aitoumed  that  their  agent  would 
not  protect  the  appellant  company  by  giving 
them  full  information? 

The  next  subdivision  of  this  topic  con- 
cerns the  question  whether,  assuming  there 
is  some  evidence  of  a  determination  not  to 
rescind,  there  is  any  evidence  of  expression 
by  word  or  by  act  of  that  intention  in  such 
a  way  as  to  constitute  an  election  within 
the  meaning  of  the  law.  Expression  by  word 
there  was  none,  since  the  casual  conversation 
already  referred  to  cannot  be  brought  within 
that  category.  There  was  no  communication 
to  the  other  party  concerned,  and  it  is  im- 
possible to  affirm  that  such  a  vague  casual 
expression  uttered  in  such  circumstances  was 
uttered,  to  use  the  language  of  Bramwell,  B., 
in  Croft  v.  Lumley,  6  H.  L.  Cas.  672,  10  Eng. 
Rep.  (Reprint)  1450,  "under  circumstances 
which  bind  him.*'  I  have  already  said  suffi- 
cient  to  shew  that  the  respondent's  inaction 
<lid  not  fall  within  Lord  Blackburn's  defini- 
tion of  unequivocal  act  in  Scarf  v.  .Tardine, 


7  App.  Gas.  (Eng.)*  34d,  at  page  361,  "An 
act  which  would  be  justifiable  if  he  had  elect- 
ed one  way  and  would  not  be  justifiable  if 
he  had  elected  the  other  way,"  or  within 
Baron  Bramwell's  language  in  the  passage 
quoted  in  the  judgment  of  the  Exchequer 
[256]  Chamber  in  Clough's  CJase,  L.  R,  7 
Exch.  (Eng.)  26,  with  approval:  ''Act  in- 
consistent with  his  avoiding." 

This  much  the  law  makes  clear,  that  the 
determination  of  the  victim's  choice  alone 
does  not  in  itself  constitute  election.  The 
law  does  not,  as  I  have  already  said,  take 
note  of  subjective  events  in  the  stream  of 
consciousness  save  in  relation  to  or  as  man- 
ifested by  some  external  word  or  deed.  See 
Clough's  Case,  L.  R.  7  Exch.  (Eng.)  26,  pages 
34  and  35;  Morrison's  Case,  L.  R.  8  Exch. 
(Eng.)  197,  at  pages  203,  204,  205  and  206. 
In  what  circumstances  the  expression  of  an 
actual  intention  to  take  one  course  or  the 
other,  adequate  in  itself,  but  not  communicat- 
ed to  the  other  party  concerned,  is  sufficient 
to  constitute  an  election  in  such  case  as  this 
does  not  concern  us  here.  Nor  are  we  con- 
cerned with  the  qtieation  suggested  by  a 
comparison  of  the  judgment  of  Lord  Black- 
burn in  Scarf  v.  Jardine,  7  App.  Cas.  (Eng.) 
345,  with  the  judgment  of  the  Court  in  the 
Exchequer  Chamber  in  Morrison's  Case,  L.  R. 

8  Exch.  (Eng.)  197,  whether  (there  having 
been  no  intention  in  fact  to  elect)  an  elec- 
tion is  constituted  by  an  act  unequivocal  in 
the  sense  in  which  Lord  Blackburn  used  the 
word  in  Scarf  v.  Jardine,  7  App.  Cas.  (Eng.) 
345,  at  page  361,  knowledge  of  which  has 
been  communicated  to  the  wrongdoer;  or 
whether,  in  addition  to  that,  the  wrongdoer 
must  be  shewn  to  have  changed  his  positi<m 
in -consequence  of  the  defrauded  party's  act, 
and  to  have  done  so  reasonably  on  the  faith 
of  the  victim  having  made  an  election  in 
fact.  (See  Morrison's  Case,  L.  R.  8  Exch. 
(Eng.)   197.) 

I  come  now  to  consider  whether,  under  the 
three  alternatives  above  mentioned,  the  ap- 
pellant company  have  shewn  that  the  respond- 
ent has  precluded  himself  from  disaffirming. 

[256]  First,  then,  has  he  so  precluded  him- 
self because  he  delayed  his  disaffirmance  for 
an  unreasonable  time? 

The  conclusion  I  come  to  is  that  there  is 
no  absolute  rule  of  law  that  a  party  to  a 
voidable  contract  entitled  to  avoid  it  on  the 
ground  that  it  was  procured  by  fraud  will  be 
held  to  ha'^e  elected  not  to  do  so  by  reason 
solely  of  the  lapse  of  time  without  disaffirm- 
ance so  long  as  the  contract  remains  wholly 
executory. 

I  emphasize  the  fact  that  I  am  discussing 
only  those  cases  where  no  property  has 
passed,  where  possession  of  nothing  has  been 
obtained,  that  is  to  say,  where  the  party 
seeking  to  avoid  the  contract  has  acquired 
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nothing  which  it  would  'be  his  duty  to  give 
up  and  where  the  party  guilty  of  the  fraud 
has  done  nothing  in  performance  of  the  con- 
tract which  the  contract  required  him  to  do. 
Such  cases  must,  of  course,  be  distinguished 
from  cases  where  the  paYty  defrauded  has 
received  some  benefit  under  the  contract 
which  it  would  be  his  duty  to  give  up  on 
disaffirmance,  or  where,  a£  in  the  case  of  an 
allotment  of  shares  in  a  joint  stock  com- 
pany, the  party  defrauded  has,  by  acquiring 
the  shares,  at  the  same  time  acquired  a  status 
involving  obligations  or  potential  obligations 
to  third  persons. 

I  ought  perhaps  to  mention  that  in  Aaron's 
Reefs  Case  [1896]  A.  C.  (Eng.)  273,  Lord 
Watson  and  Lord  Herschell  pointed  out  that 
the  defrauded  person  was  not  seeking  the  aid 
of  the  court  to  rescind  the  contract;  'lie  is 
merely  resisting  its  enforcement  by  the  party 
guilty  of  the  fraud;"  and  even  in  cases  in 
which  the  actual  interference  of  a  court  of 
equity  is  sought,  as  was  laid  down  in  Erlanger 
V.  New  Sombrero  Phosphate  Co.  3  App.  Cas. 
(Eng.)  1218  (I  refer  to  the  judgment  of 
Lord  Penzance  at  page  1231),  delay  is  only 
material,  first,  as  affording  evidence  of  waiver 
of  the  [257]  right  to  rescind  because  in  the 
circumstances  it  may  imply  acquiescence  or 
seem  as  making  it  practically  unjust  to  give 
a  remedy. 

In  the  elaborate  discussion  in  dough's 
Case,  L.  R.  7  Exch.  (Eng.)  26,  by  Lord 
Blackburn,  then  Blackburn,  J.,  there  is  no 
suggestion  of  the  existence  of  any  such  rule; 
and  in  Morrison  v.  Universal  Marine  Ins.  Co. 
L.  R.  8  Exch.  (Eng.)  197,  in  the  Exchequer 
Chamber  (Mr.  Justice  Blackburn,  being  one 
of  the  court),  it  is  said,  at  page  205: — 

"The  leajrned  judge  further  told  the  jury 
that  they  were  to  consider  whether  the  elec- 
tion was  exercised  within  a  reasonable  time, 
telling  them  that  the  party  to  elect  must  do 
so  within  a  reasonable  time.  It  is  not  neces* 
sary  to  consider  whether  this  direction  is 
correct  or  whether  the  party  entitled  to  elect 
may  not  do  so  at  any  time,  unless  in  the 
meantime  he  has  elected  to  affirm  the  con- 
tract, or  unless  the  rights  of  third  parties 
have  intervened,  or  the  other  party  to  the 
contract  has  altered  his  position,  under  the 
belief  that  the  contract  was  a  subsisting  one ; 
for,  if  the  latter  be  the  correct  view,  the 
direction  of  the  learned  judge  was  too  favour- 
able to  the  plaintiff,  and  of  course  he  cannot 
complain  of  it. 

"If,  indeed,,  it  had  appeared  that,  in  con- 
sequence of  the  delay  and  of  the  absence  of 
protest  by  the  defendants,  the  plaintiff's  posi- 
tion had  been  altered,  and  be  had  thereby 
been  induced  to  believe  that  the  defendants 
intended  to  waive  their  right  to  avoid  the 
contract  of  insurance,  and  had  consequently 
abstained  from  effecting  insurance  elsewhere. 


we  should  probably  have  thought  that,  though 
there  had  been  in  fact  no  exercise  by  the  de- 
fendants of  their  right  of  election,  the  case 
fell  within  the  view  taken  in  Clough  v.  Lon- 
don, etc.  R.  Co.  L.  R.  7  Exch.  (Eng.)  26, 
and  that  this  question  ought  to  have  been 
submitted  to  the  jury.  But,  in  truth,  al- 
though the  plaintiff  was  examined  as  a  wit- 
ness on  his  own  behalf,  he  did  not  assert 
that  he  was  induced  by  the  defendants'  con- 
duct to  think  the  policy  a  binding  one,  and 
consequently  abstained  from  effecting  a  freah 
policy." 

One  must  not  overlook  the  fact  that  in 
Morrison's  Case,  L.  R.  8*  Exch.  ( Eng. )  197, 
as  well  as  in  Clough's  Case,  L.  R.  7  Exch. 
(Eng.)  26,  the  Exchequer  Chamber  was  deal- 
ing with  a  contract  w^hich  had  been  in  part 
executed.  In  Morrison's  Case,  L.  R.  8  Exch. 
(Eng.)  197,  indeed,  not  only  had  the  insur- 
ance company  received  the  premium,  but, 
after  knowledge  of  the  misrepresentation  giv- 
ing them  [2S8]  the  right  to  avoid  the  con- 
tract of  insurance,  they  had  actually  deliv- 
ered the  policy  to  the  plaintiff  and  in  fact 
took  no  step  to  rescind  the  contract  until 
after  they  learned  of  the  loss  of  the  risk. 
•  In  Aaron's  Reefs  v.  Twiss  [1896]  A.  C. 
(Eng.)  273,  Lord  Watson,  at  page  291,  Lord 
Herschell,  at  page  291,  Lord  Macnaghten,  at 
page  293,  Lord  Davey,  at  page  295,  all  ex- 
pressed themselves  in  a  tnanner  which  seems 
hardly  consistent  with  the  view  that  as  ap- 
plicable to  executory  contracts  there  is  any 
such  rule  of  law. 

Although  I  think  it  very  doubtful  indeed 
whether  cases  of  equitable  election  for  or 
against  an  instrument  under  which  a  person 
is  entitled  to  a  benefit,  but  in  circumstances 
in  which  the  law  requires  him,  if  he  accepts 
the  benefit,  to  submit  to  some  disadvantage 
in  order  that  the  instrument  may  take  effect 
as  a  whole — although  I  think  it  very  doubtful 
whether  such  cases  and  the  principles  govern- 
ing them  can  usefully  be  applied  except  with 
a  good  deal  of  circumspection  to  cases  in- 
volving the  right  to  rescind  a  contract  on  the 
ground  of  fraud,  still  it  may  be  worth  while 
to  point  out  that  in  such  cases  neither  the 
right  to  elect  nor  the  right  to  put  another 
person  to  election  is  forfeited  merely  by  delay 
in  enforcing  the  right.  (Brice  v.  Brice, 
2  Molloy  21;  Butricke  v.  Broadhurst,  1  Ves. 
Jr.  171,  30  Eng.  Rep.  (Reprint)  286;  Beau- 
lieu  V.  Cardigan,  Amb.  532,  27  Eng.  Rep. 
(Reprint)  343,  3  Bro.  P.  C.  227,  1  Eng.  Rep. 
(Reprint)  1317;  Spread  v.  Morgan,  11  H.  L. 
Cas.  588,  11  Eng.  Rep.  (Reprmt)  1461;  Pad- 
bury  V.  Clark,  2  Macn.  &  G.  298,  2  Hall  &  T. 
341,  19  L.  J.  Ch.  633,  42  Eng.  Rep.  (Reprint). 
136,  47  Eng.  Rep.  (Reprint)  1714.) 

I  have  said  sufficient  to  shew  that,  assum- 
ing there  is  such  a  general  rule  as  that  con- 
tended for,  there  was  no  delay  which,  accord- 
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ing  to  akiy  standard  of  reasonableness  that 
•uould- fairly  be  suggested,  could  be  described 
as  unreasonable. 

[259]  The  next  ground  upon  which  it  is 
argued  i^t  the  respondent  is  precluded  from 
disaffirming  the  so-called  contract  is  that  by 
his  conduct  he  led  the  appellant  company 
reasonably  to  believe  that  he  intended  to 
affirm  the  contract  and  that  upon  this  belief 
they  acted  to  their  prejudice. 

I  am  unable  to  find  any  reason  for  thinking 
that  the  appellant  company  were  in  any  way 
influenced  by  what  the  respondent  did. 
Knowledge  of  Simpson's  fraud  must  be  im- 
puted to  the  appellant  company,  or,  to  put 
it  in  another  way,  the  respondent  cannot  be 
put  in  a  worse  position  in  relation  to  the 
appellant  company  than  he  would  have  been 
in  if  the  Winnipeg  employees  of  the  company 
had  been  instantly  informed  by  Simpson  of 
the  trick  he  had  played  on  the  respondent. 
On  this  assumption  the  sale  which  the  ap- 
pellant made  against  the  respondent's  pur- 
chase in  consequence  of  Simpson's  telegram 
of  the  30th  must  either  be  regarded  as  a 
speculation  upon  the  respondent's  probable 
attitude  with  reference  to  the  contract  or  as 
evidencing  a  determination  to  take  the  risk 
of  fastening  the  transaction  upon  the  respond- 
ent notwithstanding  what  occurred;  and  in- 
deed it  is  sufficiently  evident  that  this  latter 
is  the  explanation  in  fact  of  their  conduct 
after  they  became  aware  that  Simpson  was 
not  shipping  his  wheat  for  October  delivery. 

But  a  fatal  objection  to  this  contention  is 
that  in  order  to  maintain  that  it  was  incum- 
bent upon  the  appellant  company  to  shew 
affinnatively  that  the  respondent's  conduct 
had  led  them  to  act  in  a  manner  prejudicial  to 
their  interests:  btit  their  representative  who 
gave  evidence  was  not  asked  by  the  counsel 
for  the  appellant  a  single  question  upon  the 
subject.  The  passage  quoted  above  from  the 
judgment  in  the  Exchequer  [260]  Chamber 
in  Morrison's  Case,  L.  R.  8  Exch.  (Eng.) 
196,  plainly  indicates  the  course  the  appel- 
lant's counsel  should  have  taken. 

But  that  is  by  no  means  all.  It  is  abund- 
antly evident  that  there  was  a  considerable 
correspondence  between  Simpson  and  the 
Winnipeg  office.  This  correspondence  is  not 
produced,  and  we  may  only  guess  of  the  light 
it  would  have  thrown  upon  the  motives  and 
reasons  which  actuated  the  appellant  com- 
pany in  not  buying  again  to  protect  them- 
selves at  a  time  when  prices  may  have  been 
favourable  to  them;  the  onus  being  upon 
them,  they  cannot  with  any  shew  of  plaus- 
ibility, while  withholding  these  communica- 
tions, ask  a  court  of  justice  to  infer  that 
what  they  did  was  the  result  of  any  belief 
upon  the  point  whether  th)e  respondent  was 
likely  to  affirm  or  disaffirm  the  sale  which 
Simpson  was  trying  to  fasten  upon  him. 


The  next  contention  is  that  the  respondent 
by  his  delay  prejudiced  the  interests  of  the 
appellant  company. 

On  the  point  of  fact  it  seems  reasonably 
clear  that  the  appellant  company,  if  prej- 
udiced at  all,  was  prejudiced  by  the  failure 
on  the  part  of  Simpson  to  inform  them  of 
the  real  circumstances  in  which  the  alleged 
contract  was  procured. 

The  aargument  is,  moreover,  demurrable  in 
point  of  law.  It  is  quite  true  that  in  the 
judgment  in  Clough's  Case,  L.  R.  7  Exch. 
(Eng.)  26,  an  expression  is  used  which  seems 
to  indicate  that  prejudice  owing  to  delay 
suffered  by  the  wrongdoer  may  be.  a  reason 
for  disabling  the  defrauded  person  from  set- 
ting up  the  fraud.  But  the  expression  is 
obiter,  and  when  read  in  connection  with  the 
judgm'ent  in  Morrison's  Case,  L.  R.  8  Exch. 
(Eng.)  196  (the  passage  is  quoted  above) 
it  is  [261]  clear  that  the  cases  contemplated 
are  those  in  which  the  conduct  of  the  de- 
frauded party  constitutes  an  estoppel  and 
those  mentioned  by  Mr.  Spencer  Bower  in  the 
treatise  on  misrepresentation  and  fraud  in 
Lord  Halsbwry's  collection,  namely,  those 
cases  in  which  some  property  has  passed  into 
the  hands  of  the  wronged  person,  some  prop- 
erty, that  is  to  say,  which  could  have  been 
restored  in  specie  at  the  moment  it  was  re- 
ceived, that  had  been  lost,  destroy^  or 
affected  in  such  a  way  as  to  make  specific 
restitution  on  part  of  the  victim  impossible. 

Sir  Edward  Fry  (Specific  Performance, 
page  369)  points  out  that  there  is  some 
ground  for  thinking  that  even  in  such  cases 
the  plea  may  be  effective  unless  the  destruc- 
tion or  deterioration  of  the  property  is  caused 
by  the  conduct  of  the  person  wronged;  and 
there  is  some  support  for  this  in  the  obser- 
vations of  the  Law  Lords  in  Adam  v.  New- 
bigging,  13  App.  Cas.  (Eng.)  308. 

There  is,  at  all  events,  so  far  as  I  can  see. 
neither  authority  nor  principle  in  favour  of 
the  suggestion  that  in  the  case  of  such  a 
contract  as  this  the  defrauded  party  may  lose 
his  right  of  rescission  because  the  other 
wrongdoer  chooses  to  make  collateral  arrange- 
ments on  the  chance  that  the  former  will  un- 
complainingly submit  to  be  victimized. 

Anolin,  J. — I  doubt  whether,  upon  the  evi- 
dence in  this  case,  I  should  have  held  that 
the  defendant  was-  so  drunk  when  he  signed 
the  agreement  in  question  that  he  was  in- 
capable of  making  a  binding  contract.  But 
the  learned  trial  judge  has  found  that  he  was. 
and  that  his  condition  was  known  to  the 
plaintiffs'  representative  who  procured  hU 
signature  and  we  must  [262]  accept  these 
findings.  It  follows  that  the  contract  so 
executed  was,  according  to  English  law,  not 
void,  but  voidable  at  the  defendant's  option. 
The   question   presented   on    this   appeal    is 
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whether  explicit  affirmative  ratification  is 
necessary  to  render  such  a  voidable  contract 
unassailable  or  whether  by  standing  by  for  an 
unreasonable  length  of  time,  with  full  knowl- 
edge of  what  he  has  done,  and  that  the  other 
party  assumes  the  contract  to  be  valid  and 
binding,  the  erstwhile  drunken  man  does  not 
forego  his  right  to  elect  to  avoid  it.  The 
learned  trial  judge  took  the  latter  view;  the 
Appellate  Division  of  the  Supreme  Court  of 
Alberta,  the  former. 

Since  the  voidability  of  the  contract  de- 
pends not  merely  upon  the  intoxication  of 
the  party  entitled  to  avoid  it,  but  upon  the 
knowledge  of  his  condition  by  the  other  party, 
who  is  presumed  to  have  taken  advantage  of 
it,  the  position  and  the  respective  rights  of 
the  parties  are,  in  my  opinion,  the  same  as  in 
the  case  of  a  contract  procured  by  fraud. 
The  duty  of  a  person  entitled  to  re^iclnd  for 
fraud  is  to  exercise  his  option  to  do  so 
promptly  when  he  becomes  aware  of  the  cir- 
cumstances which  entitled  him  to  repudiate 
liability.  He  cannot  with  knowledge  stand 
by  indefinitely  until  he  has  satisfied  himself 
whether  it  will  be  to  his  advantage  to  re- 
pudiate rather  than  affirm  the  contract. 
Especially  is  this  the  case  where  the  subject- 
matter  is  of  a  highly  speculative  nature. 

What  is  a  reasonable  time  must  always 
depend  on  the  circumstances.  Here  the  de- 
fendant on  the  following  day  acquired  full 
knowledge  of  the  contract  which  he  had  exe- 
cuted on  the  30th  of  September.  He  knew 
on  the  third  or  fourth  of  October  that  the 
plaintiff  regarded  that  contract  as  subsisting 
and  binding.  He  knew  that  wheat  was  an 
extremely  speculative  [263]  commodity,  its 
market  price  varying  from  day  to  day.  On 
the  20th  of  October,  be  was  written  to  by  the 
plaintiff  as  to  the  shipment  of  his  grain, 
and  thus  again  had  express  notice  that  they 
were  relying  upon  his  making  delivery  ac- 
cording to  his  contract.  Yet  it  was  not  until 
the  6th  of  November,  when  the  price  of  wheat 
had  greatly  advanced,  that  he  took  the  first 
step  towards  repudiating  liability.  In  my 
opinion  this  was  entirely  too  late.  By  his 
conduct  he  had  led  the  plaintiffs  to  believe 
that  he  did  not  intend  to  rer^cind  and  they 
had  acted  on  that  belief.  I  think  he  thus 
waived  his  original  right  to  elect  to  avoid  the 
contract  and  must  be  taken  to  have  elected 
to  affirm  it,  as  he  undoubtedly  would  have 
done  had  the  market  price  declined  instead  of 
advancing.  I  find  nothing  in  the  decision  in 
Matthews  v.  Baxter,  L.  R.  8  £xch.  (£ng.) 
132,  at  all  inconsistent  with  the  view  that 
failure  to  repudiate  within  a  reasonable  time, 
where  the  circumstances  are  such  that,  in 
justice,  the  right  of  election  should  be  exer- 
cised with  promptness,  should  be  deemed 
tantamount  to  an  express  ratification. 

I  am,  with  respect,  of  the  opinion  that  this 
appeal  must  be  allowed  and  the  judgment  of 


the  learned  trial  judge  restored.    The  plain- 
tiffs are  entitled  to  their  costs  in  this  court 
and  in  the  Appellate  Division. 
Appeal  allowed  with  costs. 

NOTE. 

Contraot  Entered  Into  by  Intoxicated 
Person  aa  Void  or  Voidable. 

Introductory,   330. 

View  that  Contract  Is  Void,  330. 

View  that  Contract  Is  Voidable: 

In  General,  330. 

Effect  of  Failure  to  Disaffirm,  382. 

Rights  of  Third  Persons,  333. 

Relief  in  Equity,  335. 


Introductory, 

■ 

The  purpose  of  this  note  is  to  discuss  those 
cases  which  consider  whether  a  contract  en- 
tered into  by  an  intoxicated  person  is  void 
or  voidable,  and  how  he  may  be  relieved  of 
his  obligations  therein.  The  note  does  not 
consider  the  cases  which  pass  on  the  degree 
of  intoxication  which  Avill  exonerate  a  per- 
son from  his  ccmtractual  obligations.  For 
a  discussion  of  this  point  see  the  notes  to 
Cook  V.  Bagnell  Timber  Co.  8  Ann.  Cas.  251 ; 
Power  V.  King,  21  Ann.  Cas.  1108;  Dunphy 
V.  Dunphy,  Ann.  Cas.  1913B  1230,  1242;  and 
Cameron-Barkley  Co.  v.  Thornton,  etc.  Co. 
107  Am.  St.  Rep.  537. 

View  that  Contract  Is  Void. 

In  but  very  few  cases  has  it  been  held  that 
a  contract  entered  into  by  an  intoxicated  per- 
son is  absolutely  void.  Drummond  v.  Hop- 
per, 4  Harr.  (Del.)  327;  Hyman  v.  Moore, 
48  N.  C.  416;  Ralph  v.  Taylor,  33  R.  I.  603, 
82  AU.  279,  496. 

In  two  earlier  cases  in  North  Carolina 
relief  was  granted  in  equity  where  a  person 
by  entering  into  a  contract  with  an  intoxi- 
cated person  obtained  an  unfair  advantage. 
Whitesides  v.  Greenlee,  17  N.  O.  152;  Call- 
oway V.  Witherspoon,  40  K.  C.  128.  But 
in  Hyman  v.  Moore,  supra,  it  was  said: 
"To  hold  .  .  .  that  the  defendant  must 
resort  to  a  court  of  equity  for  protection 
would  be  to  put  disgrace  upon  the  common 
law  courts." 

Vieto  that  Contract  Is  Voidable. 

In  Gknebal. 

The  weight  of  authority  is  to  the  effect 
that  where  one  of  the  parties  to  a  contract  is 
intoxicated  at  the  time  he  enters  therein 
the  contract  is  voidable  as  to  him  and  he 
may  avoid  the  same  on  becoming  sober. 
Matthews  v.  Baxter,  L.  R.  Exch.  (Eng.)  132,. 
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42  L.  J.  Exch.  737,  28  L.  T.  K.  N.  S.  169,  21 
W.  R,  389;  Vivera  v.  Tuck,  1  Moo.  P.  C.  C. 
X.  S.  516,  9  L.  T.  N.  S.  554,  ]5,Eng.  Rep.  (Re- 
print) 794;  Schofleld  v.  Tummonda,  6  Grant 
Ch.  (U.  C.)  568;  Keely  v.  Louisville,  etc. 
R.  Co.  154  Ala.  573,  45  So.  906;  Birming- 
ham R.  etc.  Co.  V.  Hinton,  158  Ala.  470,  48 
So.  546;  Sellers  v.  Knight,  185  Ala.  96,  64 
So.  329;  Phelan  v.  Gardner,  43  Cal.  306; 
Strickland  v.  Parlin,  etc.  Co.  118  Ga.  213, 
44  S.  E.  997;  Abbeville  Trading  Co.  v.  But- 
ler, 3  Ga,  App.  138,  59  S.  E.  450;  Mc- 
Guire  v.  Callahan,  19  Ind.  128;  Jbest  v.  Wil- 
liams, 42  Ind.  5().>,  13  Am.  Rep.  377;  Har- 
lan v.  Brown,  4  Ind.  App.  319,  30  X.  E. 
^28:  Lacy  v.  [Mann,  59  Kan.  777,  53  Pac. 
754;  English  v.  Young,  10  B.  Mon.  (Ky.)  . 
141;  Carpenter  v.  Rodgers,  61  Mich.  384, 
'28  K  W.  156,  1  Am.  St.  Rep.  595;  Matz 
r.  Martinson,  127  Minn.  262,  149  N.  W.  370, 
L.R.A.1915C  1121;  Broadwater  v.  Dame,  10 
Mo.  277;  Lacy  v.  Garrard,  2  Ohio  7.  Oom- 
Vare  Pitt  v.  Smith,  3  Campb.  (Eng.)  33, 
13  Rev.  Rep.  741 ;  Brandon  v.  Old,  3  C.  & 
P.  440,  14  E.  C.  L.  384 ;  Reinicker  v.  Smith. 
2  Harr.  &  J.  (Md.)  421.  And  see  the  report- 
ed ease. 

"A  contract  entered  into  by  a  person  who 
is  80  drunk  as  not  to  know  what  he  is  doing 
i*  voidable  only  and  not  void.**  Carpenter  v. 
Rodgers,  61  Mich.  384,  28  N.  W.  156. 

"Although  a  party  may  repudiate  a  con- 
tract entered  into  when  he  was  in  such  a 
titate  of  intoxication  that  he  could  not  com- 
prehend its  terms,  it  is  well  settled  that  such 
contract  is  not  void  but  voidable  only.'*  Matz 
V.  Martinson,  127  Minn.  262,  149  N.  W.  370, 
UR.A1915C  1121. 

'^Drunkenness  does  not  make  a  contract 
void  but  only  voidable.*'  McGuir^  v.  Calla- 
lian,  19  Ind.  ^128. 

"Unlike  lunacy,  drunkenness  does  not 
create  such  legal  incapacity  as  will  alone 
render  a  contract  wholly  void.**  Keely  v. 
Uuimlle,  etc.  R.  Co.  154  Ala.  673,  45  So. 

\m. 

In  Brandon  v.  Old,  8  C.  &  P.  440,  14  E. 
C.  L  384,  it  appeared  that  the  defendant 
nhiie  intoxicated  had  ordered  the  plaintiff 
to  flell  l)eer  to  some  of  the  defendant's 
triends.  The  plaintiff  complied  with  th«  or- 
der and  on  the  defendant's  failure  to  pay 
tor  the  beer  brought  an  action  against  him. 
It  was  held  that  he  could  not  recover.  The 
court  said:  "If  a  man,  when  in  his  senses, 
?ive  beer  to  others,  there  is  no  doubt  but 
that  he  must  pay  for  it.  But  if  he  does  it 
«^hen  in  a  state  of  intoxication,  he  will  not 
he  liable;  because  the  publican,  in  such  case, 
voiild  be  taking  advantage  of  an  offense 
vhich  he  himself  had  been  instrumental  in 
prodocing." 

In  Scofield  v.  Tummonds,  6  Grant  Ch. 
(l^  C.)  568,  the  court  dismissed  a  bill  for 
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the  specific  performance  of  a  contract  to  sell 
land  where  it  appeared  that  the  defendant 
was  intoxicated  at  the  time  he  entered  into 
the  contract. 

'   But  in  Reinicker  v.  Smith,  2  Harr.  &  J. 
(Md.)    421,   it   appeared   that  the   plaintiff 
had   purchased   from   the   defendant's   intes- 
tate certain  land  during  the  lifetime  of  the 
latter  at  a  time  when  the  plaintiff  was  in- 
toxicated.    Nevertheless  specific  performance 
of  the  contract  was  granted,  the  court  saypg: 
"The    chancellor    conceives    that    the    privi- 
leges of  drunkenness  are  pretty  well  enter- 
tained,  and  that  they  ought  not  to  be  ex- 
tended.      Has     it     ever     been     settled     or 
understood,  that  because  a  man  is  addicted 
to  strong  drink,  no  contract  he  makes  shall 
be  binding,  unless  he,  or  those  who  come  af- 
ter him,  shall  think  it  eligible  to  abide  by 
the  bargain?    If  this  were  the  case,  a  drunk- 
ard would  have  advantages  far  superior  to 
those  which  are  enjoyed  by  the  most  pru- 
dent, shrewd,  sagacious  man.     For  instance, 
seven  years  ago  he  sold  land  for  £5  an  acre, 
which   in   the   opinion   of  witnesses  was   at 
that  time  worth  £7.     It  is  now  worth  £20. 
He  has  not  conveyed  it.    Being  sued  in  chan- 
cery, he  says,  *it  is  well  known  that  I  was 
every  day  drunk,  and  therefore  the  contract 
ought  not  to  stand.*     The  chancellor,  as  he 
has  already  said,  considers  the  privilege  to 
be  well  ascertained,  and  sufficiently  extensive. 
If  a  man  evidently  has  procured  another  to 
be  intoxicated,  in  order  that  he  might  obtain 
an  unconscionable  bargain  of  him,  and  has 
obtained  it,  this  court  will  not,  on  applica- 
tion, hesitate  to  vacate  the  contract.     But 
if  a  man,  accustomed  to  strong  drink,  and 
even  to  be  intoxicated  every  day,  but  notwith- 
standing possessed  of  reason,  and  the  power 
of  reflection,  determines,  with  all  the  delibera- 
tion he  is  capable  of,  to  sell  his  property, 
offers  it  repeatedly  for  sale,  at  length  sells 
it  at  the  best  price  he  can  obtain,  to  a  man 
against  whom  there  is  not  proof  of  his  having 
taken  advantage  of  the  hour  of  intoxication; 
if  afterwards  he  professes  himself  satisfied 
with  the  bargain,  and  assigns  a  good  reason 
for   it — ^when  the  bargain  is   clear,  explicit 
and  certain — when  it  has  been  fully  executed 
on    the    other    side — the    chancellor    cannot 
think    that   under    sucl)    circumstances    this 
court  ought  not  to  enforce  it." 

It  has  been  held  that  a  person  who  is  in- 
toxicated at  the  time  he  makes  a  contract 
or  at  the  time  a  contract  is  made  in  his  be- 
half for  necessaries  is  liable  thereon.  Gore 
v.  Gibson,  13  M.  &  \V,  (Kng.;  623;  Darby 
V.  Cabanne,  1  Mo.  App.  126;  Brockway  v. 
Jewell,  52  Ohio  St.  187,  39  N.  E.  470. 

In  Brockway  v.  Jewell,  52  Ohio  St.  187, 
39  N.  E.  470,  it  appeared  that  one  Clark 
while  intoxicated  and  also  sick  employed  the 
plaintiff  as  a  nurse  to  attend  to  his  wants. 
Clark   promised   the   plaintiff  a   harness   as 
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payment  for  his  services.  Tlie  latter  at- 
tended on  Clark  and  then  received  the  har- 
ness. It  was  held  that  he  was  entitled  to 
retain  it. 

But  unless  the  contract  is  fo^  necessaries 
it  is  voidable  at  the  election  of  the  drunk- 
ard or  his  representatives.  Devin  v.  Scott, 
34  Ind.  67.  But  see  Hamilton  v.  Grainger, 
5  H.  &  N.  (Eng.)  40,  5  Jur.  N.  5.  1108, 
wherein  it  was  held  that  in  an  action  brought 
to  recover  the  price  of  liquor  sold  to  the 
defendant  and  his  friends  the  defendant  could 
not  set  up  the  defense  that  the  plaintiff  in- 
duced him  to  drink. 

One  who  seeks  to  disaffirm  a  contraxst  an 
the  ground  that  when  he  entered  into  the 
same  he  was  intoxicated  must  return  to  the 
other  party  the  consideration  he  received 
thereunder.  ^NIcGuire  v.  Callahan,  19  Ind. 
128;  Fowler  v.  Meadow  Brook  Water  Co. 
208  Pa.  St.  473,  57  Atl.  959. 

Effectt  of  Failure  to  Dibaffibm. 

If  a  person  who  enters  into  a  contract  while 
he  is  intoxicated  fails  to  disaffirm  the  agree- 
ment within  a  reasonable  time  after  he  be- 
comes sober  and  has  full  knowledge  of  what 
he  has  done,  he  thereby  ratifies  the  contract 
and  is  bound  thereby.  Matthews  v.  Bcixter, 
L.  B.  8  Exch.  (Eng.)  132,  42  L.  J.  Exch. 
737,  28  L.  T.  N.  S.  169,  21  W.  B.  389; 
Johnson  v.  Harmon,  94  U.  S.  371,  24  U.  S. 
(L.  ed.)  271;  Oakley  v.  Shelley,  129  Ala. 
467,  29  So.  385;  Kelly  v.  Louisville,  etc.  B. 
Co.  154  Ala.  573,  45  So.  906;  Birmingham 
B.  etc.  Co.  v.  Hinton,  158  Ala.  470,  48  So. 
546 ;  Sellers  v.  Knight,  185  Ala.  96, 64  So.  329 ; 
Strickland  v.  Parlin,  etc.  Co.  118  Ga.  213, 
44  S.  E.  997;  Mansfield  v.  Watson,  2  la.  Ill; 
Lacey  v.  Mann,  59  Kan.  777,  53  Pac.  764; 
English  V.  Young,  10  B.  Mon.  (Ky.)  141; 
Matz  V.  Martinson,  127  Minn.  262,  149  N. 
^V.  370,  L.B.A.1915C  1121;  J.  I.  Case  Thresh- 
ing Mach.  Co.  V.  Meyers,  78  Neb.  685,  111 
X.  W.  602,  9  L.B.A.(N.S.)  970;  Shaw  v. 
Delaware,  etc.  B.  Co.  126  App.  Div.  210, 
110  N.  Y.  S.  362;  Spoonheim  v.  Spoonheim, 
14  N.  D.  380,  104  N.  W.  845;  Fowler  v. 
Meadowbrook  Water  Co.  208  Pa.  St.  473, 
57  Atl.  959;  Williams  v.  Inabet,  1  Bailey  L. 
(S.  C.)  343;  Smith  v.  Williamson,  8  Utah 
219,  30  Pac.  753.  See  also  Wright  v.  Fisher, 
6o  Mich.  275,  32  N.  W.  605,  8  Am.  St.  Bep. 
886;  Lyon  v.  Phillips,  106  Pa.  St.  67. 

In  Matthews  v.  Baxter,  L.  B.  8  Exch. 
(Eng.)  132,  42  L.  J.  Exch.  737,  28  L.  T. 
X.  S.  169,  21  W.  B.  389,  the  court  said: 
''It  has  been  argued  that  a  contract  made 
by  a  person  who  was  in  the  position  of  the 
defendant,  is  absolutely  void.  But  it  is  diffi- 
cult to  understand  this  contention.  For, 
surely,  the  defendant,  upon  coming  to  his 
senses,  might  have  said  to  the  plaintiff,  True, 


I  was  drunk  when  I  made  this  contract,  but 
still  I  mean,  now  that  I  am  sober,  to  hold 
you  to  it.'  And  if  the  defendant  could  say 
this,  there  must  be  a  reciprocal  right  in  the 
other  party.  The  contract  cannot  be  void- 
able only  as  regards  one  party,  but  void  as 
regards  the  other;  and  if  the  drunken  man, 
upon  coming  to  his  senses,  ratifies  the  c<m- 
tract,  I  think  he  is  bound  by  it.*' 

In  Birminghan  B.  etc.  Co.  v.  Hinton,  158 
Ala.   470,   48   So.   646,   the   action  was   for 
personal  injuries.     The  defendant  pleaded  a 
release  to* which  the  plaintiff  replied    that 
at  the  time  the  plaintiff's  intestate  executed 
the  release  she  was  under  the  influence  of 
drugs  and   opiates.     It  appeared,   however, 
that  for  more  than  one  year  after  executing 
the  release,  the  plaintiff's  intestate  had  done 
nothing  to  avoid  the  same  nor  had  she  or 
the  plaintiff  offered  to  return  the  considera- 
tion received  thereunder.     It  was  held  that 
though  the  contract  was  voidable  it  became 
binding  by  reason  of  the  intestate's  failure 
to  repudiate  the  same  promptly  on  becoming 
sober.     The  court  said:      ''We  think   there 
can  be  no  distinction  in  principle,  where  men- 
tal incapacity  to  contract  is  set  up  in  avoid- 
ance   of   the   contract,    whether    it   is    pro- 
duced by  intoxication  from  strong  drink  or 
by  the  administration  of  drugs  or  opiates. 
In  either  case  the  mental  incapacity  is  of  a 
temporary  character.     The  courts,  however, 
in  respect  to  contracts,  have  taken  a  clear 
distinction  where  the  incapacity  is  the  re- 
sult of  intoxication,  and  hence  only  tempo- 
rary.   In  the  former  case  the  contract  is  void, 
while  in  the  latter  it  is  merely  voidable.     In 
the  case  of  Oakley  v.  Shelley,  129  Ala.  467, 
29  So.  385,  it  was  said  by  this  court:     'Un- 
like   general    and    permanent    insanity    and 
idiocy,  drunkenne&s  does  not  create  such  legal 
incapacity  as  will  alone  render  a  contract 
wholly   void.     Though   it   may   furnish    the 
party  suffering  from  it  groimd  for  rescission, 
yet,  being  voidable  only,  the  contract  may  be 
affirmed  and  made  binding  on  him  after  he  be- 
comes sober.    .    .    .    The  contract  in  the  case 
before  us  being  voidable,  and  not  void,  was 
open  to  affirmance  or  disaffirmance  on  the 
termination  of  the  temporary  incapacity  pro- 
duceid   by   the   drugs   and   opiates.     If   dis- 
affirmed, the  duty  rested  upon  the  party  to 
return  the  money  received.     A  party  may 
not  repudiate  a  contract,  and  at  the  saint* 
time  hold  onto  and  enjoy,  the  benefits-  re- 
ceived under  it.    Harrison  v.  Alabama  Mid- 
land R.  Co.  144  Ala.  246,  40  So.  394,  and 
authorities  there  cited.    In  the  case  of  West- 
em  By.  v.  Amett,  187  Ala.  414,  34  So.  997, 
cited  by  counsel  for  appellee,  it  was  held  that 
a  return  of  the  money  received  was  not  neces- 
sary, where  the  replication  alleged  that  it  was 
made  as  a  gift.    Such  is  not  the  case  before 
us.    The  replieations  in  the  present  case,  on 
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the  facta  stated,  disclosing  a  contract  void- 
able merely,  and  failing  to  all^;e  a  return 
of  the  money  received,  or  some  sufficient  ex- 
cuse in  law  for  not  doing  so,  were  rendf^red 
by  such  omission  subject  to  the  demurrers." 

In  Oakley  v.  Shelley,  129  Ala.  467,  29 
So.  38-3,  the  court  said:  ''This  complainant 
manifested  no  dissatisfaction  with  the  trade 
for  several  weeks  after  its  consunimation> 
but  on  the  contrary  he  acted  upon  it  to  his 
own  advantage  by  selling  the  gin,  boiler 
and  saw  which  before  the  trade  had  been  in- 
cluded in  the  mortgage.  Such  sales  were 
wholly  inconsistent  with  an  intention  to 
avoid  the  contract  of  sale,  inasmuch  as  they 
made  it  impracticable  to  restore  to  respond- 
ent the  interest  he  held  in  that  property  un- 
der the  mortgage.  By  such  action  the  com- 
plainant ought  to  be  held  to  have  affirmed 
his  execution  of  the  deed,  even  if  it  had  been 
previously  subject  to  the  alleged  infirmity." 

In  :Matz  V.  Martinson,  127  Minn.  262,  149 
N.  W.  370,  L.R.A.1915C  1121,  it  was  said: 
"The  note  in  controversy  was  given  for  a 
valid  debt  previously  contracted.  Defendant 
does  not  claim  any  defense  to  the  debt,  nor 
that  he  was  overreached  in  any  manner.  He 
recognized  .the  note  as  a  valid  and  binding 
obligation  for  fully  five  years,  and  during 
that  time  made  niunerous  promises,  both  ver- 
bally and  by  letter,  that  he  would  pay  it. 
The  record  shows  conclusively  that  he  rati- 
fied the  execution  of  the  note  after  having 
full  knowledge  of  the  transaction.  There- 
fore whether  he  was  intoxicated  when  he 
signed  it  became  wholly  immaterial,  and  evi- 
dence tending  to  show  such  fact  was  proper- 
ly stricken  from  the  record.  Defendant  com- 
plains of  the  manner  in  which  the  case  was 
submitted  to  the  jury.  He  offered  no  de- 
fense except  the  claim  that  the  note  was  in- 
valid because  signed  while  he  was  intoxi- 
cated. As  already  pointed  out  his  subsequent 
ratification  of  the  note  precluded  him  from 
asserting  this  defense." 

Rights  of  Thibd  Pebson. 

The  defense  that  a  party  sought  to  be  held 
on  a  contract  was  intoxicated  when  it  was 
made  cannot  be  interposed  against  a  third 
person  who  has  acquired  rights  under  the 
contract  as  by  assignment.  Campbell  v. 
Brackenridge,  8  Blackf.  (Ind.)  471.  In  that 
<!ue  it  appeared  that  one  Coquillard  had  pur- . 
chased  certain  land  and  later  assigned  the 
contract  of  purchase  to  one  Bowen.  There- 
after Bowen  made  an  assignment  thereof  to 
Harris,  who  in  turn  assigned  it  to  Bracken- 
ridge. It  further  appeared  that  when  Bowen 
made  the  assignment  to  Harris  he  was  in- 
toxicated. It  was  held  that  Brackenridge's 
lights  could  not  be  affected  by  Bowen's  in- 
toxication unless  he  had  notice  thereof.    The 


court  said:  ''It  is  in  proof  that  Bowen, 
about  the  time  of  his  assignment  to  Harris, 
was  addicted  to  intemperate  habits,  and  was 
intoxicated  when  the  assignment  was  made. 
Counter  evidence  is  also  offered  to  prove 
that  his  agreement  with  Campbell  was  pro- 
cured by  fraudulent  means;  but  we  shall 
not  further  notice  this  testimony,  because 
we  do  not  deem  that  introduced  by  the  com- 
plainant sufficient  to  justify  the  conclusion 
that  the  assignment  to  Harris  was  invalid 
lor  that  reason,  and  if  it  was  as  against  him 
that  would  not  affect  the  rights  of  Bracken- 
ridge, unless  notice  of  the  fact  of  Bowen's 
incapacity  at  the  time  was  brought  home  to 
him,  which  is  not  attempted." 

A  negotiable  paper  in  the  hands  of  a  bona 
fide  holder  cannot  be  avoided  by  the  maker 
on  the  ground  that  he  w^as  intoxicated  at  the 
time  he  executed  it.  Abbeville  Trading  Co.  v. 
Butler,  3  Ga.  App.  138,  59  S.  E.  450;  Miller 
v.  Finley,  26  Mich.  249,  12  Am.  Rep.  306; 
State  Bank  v.  McCoy,  69  Pa.  St.  204,  8  Am. 
Dec.  246;  McSparran  v.  Neely,  91  Pa.  Ct.  17; 
Smith  V.  Williamson,  8  Utah  219,  30  Pac. 
753. 

In  State  Bank  v.  McCoy,  supra,  the  court 
said:  "Why  then  should  the  maker  of  a  note 
be  allowed  to  set  up  against  an  innocent  hold- 
er the  defense  of  drunkenness?  But  there 
is  another  and  controlling  reason  for  hold- 
ing the  maker  liable  ttD  the  indorsee  in  such 
case,  founded  on  principles  of  public  policy 
and  the  necessities  of  commerce.  The  exi- 
gencies of  trade  require  that  there  should  be 
no  unnecessary  impediments  to  the  ready  cir- 
culation and  currency  of  negotiable  paper, 
but  that  it  should  be  left  free  to  pass  from 
hand  to  hand  like  bank-notes,  and  perform 
the  functions  of  money,  untrammeled  by  any 
equities  or  defenses  between  the  original  par- 
ties. If  then  it  should  be  held  that  the 
drunkenness  of  the  maker  avoids  his  note 
in  the  hands  of  the  indorsee,  it  is  obvious 
that  such  a  rule  would  greatly  clog  and  em- 
barrass the  circulation  of  commercial  paper, 
for  no  man  could  safely  take  it  without  as- 
certaining the  condition  of  the  maker  or 
drawer  when  it  was  given,  although  there 
might  be  nothing  suspicious  in  its  appearance 
or  unusual  in  the  character  of  the  signature. 
It  is  evident  that  it  would  be  a  less  evil 
to  exclude  the  defense  of  drunkenness,  though 
it  might  occasionally  work  individual  hard- 
ship, than  to  clog  the  circulation  of  commer- 
cial paper,  to  the  great  inconvenience  ot 
the  public,  by  admitting  such  a  defense.  If 
fraud  and  imposition  in  obtaining  a  note 
will  not  avoid  it  in  the  hands  of  an  innocent 
indorsee — ^because  such  a  rule  would  render 
commercial  paper  less  valuable  and  conven- 
ient as  a  medium  of  exchange — why  should 
the  drunkenness  of  the  maker?  Whv  should 
drunkenness  be  a  defense  if  there  has  been 
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no  fraud  or  impoeition?  And  if  there  has, 
and  this  is  the  ground  of  the  defense,  why 
should  it  not  avoid  the  note  in  the  one  case 
as  well  as  in  the  other?  If  then  drunken- 
ness is  no  defense  as  against  the  indorsee 
without  notice  of  the  maker's  condition,  was 
the  bank  guilty  of  gross  negligence  in  tak- 
ing the  note,  under  the  circumstances,  with- 
out inquiry  of  the  maker?  There  was  noth- 
ing suspicious  in  the  appearance  of  the  note, 
t>r  in  the  character  of  the  signature — ^nothing 
to  indicate  that  it  was  the  note  of  a  drunken 
man.  So  far  as  appears  from  the  evidence, 
the  signature  was  the  usual  and  ordinary  one 
of  the  maker.  If  it  had  the  appearance  of 
being  written  by  a  drunken  man,  the  bank 
might  have  been  put  upon  inquiry.  The  fact 
that  the  bank  was  informed  that  the  note 
was  given  for  a  patent  hay-fork  and  pur- 
chased it,  with  other  notes,  amounting  in 
the  aggregate  to  about  $3,000,  for  fifty  cents 
on  the  dollar,  and  took  from  the  payees  a 
guaranty  that  it  should  realize  that  amount 
out  of  the  notes,  was  no  evidence  that  the 
bank  was  guilty  of  gross  negligence  in  taking 
the  note  without  inquiry." 

But  a  promissory  note  in  the  hands  of  a 
third  person  who  knew  that  the  maker  there- 
of was  intoxicated  at  the  time  he  executed 
the  same  is  voidable.  Benton  v.  Sik}i;a,  84 
Neb.  808,  122  N.  W.  61,  24  L.R.A.(N.S.) 
1057;  Knott  v.  Tidyman,  86  Wis.  164,  56 
X.  W.  632.  Thus  in  the  case  first  cited 
it  appeared  that  one  Fordyce,  as  agent  of 
the  payee  of  the  note  in  question,  induced 
the  maker  to  execute  it  after  he  had  plied 
the  latter  with  liquor.  Fordyce  before  ma- 
turity transferred  the  note  to  the  plaintiff, 
when  he  told  that  he  '*got  Sikyta  drunk  when 
he  signed  the  note,  so  drunk  that  he  could 
scarcely  move  or  handle  himtfelf  at  all."  It 
further  appeared  that  the  defendant  immedi- 
ately on  becoming  sober  repudiated  the  eon- 
tract  for  which  he  gave  the  note.  It  was  held 
that  the  plaintiff  could  not  recover  on  the 
note. 

In  Knott  V.  Tidyman,  86  Wis.  164,  56 
N.  W.  632,  the  court  said:  "These  cases 
present  phases  of  human  nature  not  pleas- 
ant to  contemplate.  A  man,  weak  in  mind 
and  fond  of  liquor,  falls  into  the  hands  of  a 
designing  and  shrewd  man  whom  he  thinks 
to  be  his  friend.  The  supposed  friend  plies 
him  with  liquor,  plays  on  his  fears  as  to 
the  action  of  supposed  creditors,  threatens 
and  cajoles  him,  until,  in  a  state  of  intoxica- 
tion and  not  realizing  what  he  is  doing,  the 
victim  at  various  times  signs  notes,  chattel 
and  real-estate  mortgages,  covering  all  his 
property,  amounting  to  more  than  $3,000, 
without  a  shadow  of  consideration.  That  this 
constitutes  fraud  cannot  lie  doubted.  If 
courts  cannot  relieve  against  such  imposi- 
tions, they  fail  in  an  important  part  of  their 


mission.  But  they  can  and  do  frequently 
relieve  against  just  such  machinations.  Kuel- 
kamp  V.  Bidding,  31  W^is.  503.  See  cases 
cited  in  the  opinion  of  Dixon,  C.  J.  In  the 
hands  of  Roby  or  his  wife  these  securities 
were  invalid  for  two  reasons:  first,  because 
made  absolute  without  consideration;  and 
second  because  they  are  the  fruit  of  imposi- 
tion, oppression,  and  undue  advantage  ob- 
tained by  a  cunning,  sliarp  nature  over  a 
weak  mind.  They  were  conceived  in  sin  and 
born  in  iniquity.  But  it  is  claimed  that  they 
are  now  in  the  hands  of  bona  fide  purchasers 
for  value,  and  consequently  the  defenses  of 
fraud  and  lack  of  consideration  are  no  long- 
er available.  We  shall  not  detail  the  evidence 
bearing  on  the  manner  in  which  these  securi- 
ties came  into  the  possession  of  the  plain- 
tiffs. They  came  through  the  hands  of  P. 
R.  Barnes,  who  obtained  them  in  some  man- 
ner and  at  some  time  from  the  Robys.  The 
court  found,  and  we  agree  in  the  conclusion, 
that  Barnes  paid  no  value  for  them,  so  that 
he  cannot  be  considered  a  bona  fide  purchaser. 
The  evidence  shows,  also,  to  our  satisfaction, 
and  evidently  to  the  satisfaction  of  the  court 
below,  that  Barnes  had  notice  of  the  equities 
claimed  by  Tidyman  as  early  as  the  middle 
of  September,  1888.  He  obtained  this  knowl- 
edge by  being  employed  by  the  Robys  to  de- 
fend an  action  in  equity  brought  by  Tidyman 
in  March,  1888(  to  set  aside  and  cancel  the 
mortgage  and  its  accompanying  note,  also  the 
$125  note,  on  tiie  ground  of  the  fraud  prac- 
ticed by  Roby  on  Tidyman.  Then  seems  to 
have  followed  the  jugglery  by  which  Barnes 
endeavored  to  put  the  securities  into  the 
hands  of  the  plaintiffs  as  bona  fide  purchas- 
ers. But  the  evidence  shows  they  are  not 
bona  fide  purchasers.  Barnes  was  confessedly 
the  agent  of  John  Knott  for  the  investment 
of  his  moneys,  and  had  been  since  May, 
1888.  The  evidence  shows  that  he  attempted 
to  invest  part  of  John's  funds  in  the  mort- 
gage and  part  in  the  notes.  Just  when  this 
attempted  investment  of  John's  funds  took 
place  is  not  clear,  but  the  evidence  entirely 
satisfies  us  that  it  Was  after  Barnes  had 
knowledge  of  the  fraudulent  character  of  the 
securities.  The  $500  note  and  the  $125  note 
were  in  the  possession  of  the  First  National 
Bank  of  Waupun,  as  collateral  to  a  note 
given  by  the  Robys,  from  November  10,  1887. 
until  September  18,  1888,  so  they  could  not 
have  been  used  by  Barnes  until  after  that 
date.  The  $700  note  is  indorsed  ICnott  col- 
lateral, Oct.  '88.'  The  c<mclusion  is  verv 
strong  to  our  minds,  from  the  evidence,  that 
the  alleged  interest  of  John  Knott  in  these 
notes  and  in  the  mortgage  was  not  acquired 
until  after  September  18,  1888,  and  after 
Barnes  had  full  notice  of  the  equities  of  the 
defendants.  Notice  to  Barnes  was  notice  to 
his  principal.    li  was  fresh  in  Barnes'  mind; 
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It  is  incredible  that  be  oould  baye  forgot- 
ten it" 
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Where' one  enters  into  a  contract  with  an 
intoxicated  person  and  thus  knowingly  takes 
an  undue  advantage  of  the  latter  a  court  of 
equity  will  decree  a  rescission  of  the  contract. 
Say  V.  Barwick,  1  Ves.  &  B.  195,  36  Eng. 
Rep.  (Reprint)  76;  Johnson  y.  Medlicott,  3 
P.  Wms.  131,  24  Eng.  Rep.  (Reprint)  998; 
Clarkson  v.  Kitson,  4  Grant  Ch.  (U.  C.) 
244;  McGr^^r  v.  Boulton,  12  Grant  Ch.  (U. 
C.)  288;  Hume  y.  Cook,  16  Grant  Ch,  (U.  C.) 
$4;  Bowen  v.  Clark,  1  Biss.  128,  5  Amer.  L. 
Reg.  203,  3  Fed.  Cas.  No.  1,721;  Hale  y. 
Brown,  11  Ala.  87;  Holland  v.  Barnes,  53  Ala. 
83,  25  Am.  Rep.  695;  Swan  y.  Talbot,  152 
Cftl.  142,  94  Pac.  238,  7  L.R.A.(N.S.)  1066; 
Matthis  y.  O'Brien,  137  Ky.  651,  126  S.  W. 
156;  Wamock  y.  Campbell,  25  N.  J.  Eq.  485; 
O'Conner  y.  Rempt.  29  N.  J.  Eq.  156;  Pren- 
tice t.  Achorn,  2  Paige  (N.  Y.)  30;  Baird  v. 
Howard,  51  Ohio  St.  57,  36  ^,  E.  732,  46 
Am.  St.  Rep.  550,  22  L.R.A.  846;  Hotchkiss 
V.  Fortson,  7  Yerg.  (Tenn.)  67;  Wiggles- 
worth  V.  Steers,  1  H.  &  M.  (Va.)  70,  3  Am. 
Dec.  602;  Reynolds  v.  Waller,  1  Wash.  (Va.) 
164;  Miller  y.  Sterringer,  66  W.  Va.  169,  66 
H.  E.  228,  25  Ii.R.A.(N.S.)  143.  See  also 
Campbell  y.  Ketcham,  1  Bibb  (Ky.)  406; 
Crane  y.  Conklin,  1  N.  J.  Eq.  346,  22  Am. 
Dec.  519.  Compare  Cory  y.  Cory,  1  Ves.  19, 
27  Eng.  Rep.   (Reprint)  864. 

In  Wamock  y.  Campbell,  25  N.  J.  Eq.  485, 
the  court  said:  "The  complainant,  Wamock, 
was  a  single  man,  employed  in  a  factory  in 
Elixabethport.  He  was  the  owner  of  a  lot 
of  land  there,  and  had  accumulated  a  little 
money.  Generally  speaking,  he  was  steady 
and  industrious,  but  had  occasional  sprees. 
The  deed  of  conyevance  which  he  now  seeks 
to  be  relieyed  against,  was  executed  on  the 
25th  of  August,  1871,  and,  I  am  entirely  sat- 
isfied, was  executed  while  he  was  disordered 
by  one  of  these  fits  of  intemperance  The 
teBtimony  of  the  justice  of  the  peace  who  drew 
up  the  deed  and  took  the  acknowledgment  of 
it,  does  not  show  that  the  complainant  was 
groBsly,  or  very  manifestly,  intoxicated,  when 
the  deed  was  directed  to  be  made,  or  when  it 
was  signed.  But  his  testimony,  as  well  as 
that  of  the  grantee,  fails  to  overcome  the 
testimony  of  the  physician  who  yisited  him 
shortly  after,  and  found  him  in  a  disabled 
condition,  evidently  induced  by  excessive  in- 
dulgence in  liquor.  The  complainant  and 
defendant  went  together  to  the  office  of  the 
justice  where  the  deed  was  executed,  and  the 
two  went  away  together,  taking  the  deed  with 
them.  The  premises  conveyed  consisted  of  a 
lot  worth,  at  that  time,  $500  or  $600,  and 
now  worth  more.     The  consideration  named 
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in  the  deed  was  $5,  but  nothing  was,  in  fact, 
paid  by  Campbell,  the  grantee.  He  says  he 
took  the  lot  because  Warnock  was  giving 
away  his  property,  and  if  the  deed  had  not 
been  made  to  him,  it  would  have  been  made 
to  some  one  else.  He  was  a  relative  of  War- 
nock by  marriage.  It  does  not  appear  dis- 
tinctly, if  at  all,  from  the  evidence  that  the 
intoxication  of  Warnock  was  induced  by  any 
act  or  connivance  of  Campbell.  But  the  lat- 
ter very  well  knew  that  Warnock  was  not  in 
a  sound  mental  state — ^not  himself — when  he 
conveyed  this  lot  to  him  for  no  consideration. 
He  calls  it  sometimes,  in  his  testimony,  a 
sale ;  but  the  particulars  he  gives  of  the  trans- 
action abundantly  show  that  it  was  no  sale 
at  all.  The  bill  was  filed  on  the  6th  of  Octo- 
ber, 1871.  If  the  defendant  had  not  been  will- 
ing, or  had  not  purposed,  to  take  an  undine 
advantage  of  Wamock's  temporary  aberra- 
tion, he  would  have  reoonveyed  the  premises 
before  the  filing  of  the  bill." 
'  In  Hume  v.  Cook,  16  Grant  Ch.  (U.  C.) 
84,  it  appeared  that  Mr.  H.  a  short  time  be- 
fore his  death,  transferred  all  his  property 
to  another  person  in  consideration  of  the 
latter's  promise  to  board  the  former  during 
his  lifetime.  It  further  appeared  that  H. 
was  addicted  to  heavy  drinking,  which  was 
known  to  the  transferee.  In  setting  aside  the 
deed  the  court  said :  "The  case  is  very  strong 
against  such  a  transaction  where  the  grantee 
is  a  tavern  keeper  who  was  dealing  with  a 
drinking  lodger.  I  understand  the  rule  of 
equity  to  be  that  a  conveyance  by  an  intern* 
perate  man  of  all  his  property  to  the  tavern 
keeper  with  whom  he  lives,  and  at  whose 
house  he  has  been  supplied  with  the  drink 
which  he  prefers  to  all  earthly  objects  of 
desire,  and  to  all  hope  of  future  happiness, 
is  subject  to  the  same  rules  as  a  conveyance 
to  a  person  occupying  towards  the  grantor 
a  relation  of  confidence  or  influence.'* 

In  McGregor  v.  Boulton,  12  Grant  Ch.  (U. 
C. )  288,  the  court  said :  "It  is  manifest  that 
a  man  of  intemperate  habits,  a  slave  to  strong 
drink,  when  dealing  with  the  tavern  keeper 
at  whose  house  he  lives,  and  from  whom  he 
obtains  the  liquor  he  craves,  and  with  which 
he  daily  stupefies  or  maddens  himself,  is  as 
liable  to  be  over-reached,  and  needs  for  himself 
and  his  family  or  heirs  the  protection  of  this 
court  at  least  as  much  as  a  client  who  deals 
with  his  solicitor,  or  as  a  patient  who  has 
transactions  with  his  medical  attendant.  No 
man  is  more  helpless  than  a  drunkard  is  in 
the  hands  of  those  who  obtain  his  confidence, 
and  to  whom  he  lodes  day  by  day  for  the 
gratification  of  the  morbid  craving  which  has 
possessed  him;  and  the  modem  doctrine  of 
both  law  and  eqaity  is  against  giving  up  even 
a  poor  drunkard,  or  a  drunkard's  property, 
to  the  prey  of  the  rapacious  and  unprin- 
cipled.' 
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A  court  of  equity  will  set  aside  a  ccmtract 
made  by  an  intoxicated  person  where  it  ap- 
pears that  he  was  induced  to  drink  by  the 
other  party.  Butler  v.  Mulvihill,  1  Bligb 
137,  4  Eng.  Rep.  (Reprint)  49;  Cooke  v.  Clay- 
worth,  38  Ves.  12,  34  Eng.  Rep.  (Reprint) 
222;  NeviUs  v.  Nevills,  6  Grant  Ch.  (U.  C.) 
121;  Dahlmann  v.  Gaugente,  238  111.  224, 
87  N.  E.  287 ;  Willcox  v.  Jackson,  51  la.  208, 
1  N.  W.  513;  Scanlon  v.  Connor,  168  Mich. 
133,  133  N.  W.  931;  O'Conner  v.  Rempt,  29 
N.  J.  Eq.  156;  White  v.  Cox,  3  Hayw.  (Tenn.) 
79;  Lazell  v.  Pinnick,  1  Tyl.  (Vt.)  247,  4 
Am.  Dec.  722;  Samuel  v.  Marshall,  3  Leigh 
(Va.)  667;  Dunn  v.  Amos,  14  Wis.  107; 
Knott  V.  Tidyman,  86  Wis.  164,  56  N.  W.  632. 

In  White  v.  Cox,  3  Hayw.  (Tenn.)  79,  it 
appeared  that  the  defendant  induced  the 
plaintiff  to  drink  a  considerable  amount  of 
liquor.  Thereafter,  and  while  the  plaintiff 
was  intoxicated,  the  defendant  entered  into 
an  agreement  with  him  whereby  they  were 
to  dissolve  their  business  partnership.  It 
further  appeared  that  this  agreement  was  ad- 
vantageous to  the  defendant  but  not  to  the 
plaintiff.  In  setting  aside  the  agreement  the 
court  said:  ''And  now  the  question  occurs, 
ought  the  plaintiff  to  be  relieved  on  account 
of  his  intoxication,  or  of  the  losses  sustained 
in  consequence  of  the  defendant's  conceal- 
ments? First,  as  to  his  intoxication,  we  sub- 
scribe to  the  opinions  delivered,  1  Ca.  202; 
3  P.  W.  130,  in  a  note.  If  any  advantage  be 
taken  of  a  man  when  drunk,  or  if  he  be 
brought  into  that  situation  by  the  contrivance 
or  management  of  the  person  who  obtains  the 
contract,  it  is  fraudulent,  and  the  contract 
or  advantage  thus  gained  shall  be  taken  from 
him.  Here  was  a  man,  given  to  intoxication, 
called  on  to  negotiate  respecting  a  matter 
very  important  to  him;  liquor  should  have 
been  withheld  from  him;  it  was  put  in  his 
way,  and  kept  in  the  room  where  he  was 
doing  his  business.  The  business  was  not 
delayed  till  he  dould  come  to  himself.  Thus 
situated  he  makes  a  contract  by  which  he 
sustains  a  great  loss,  the  gain  accrues  to  the 
person  who  is  negotiating  with  him,  who  has 
sent  for  him,  and  has  taken  no  pains  to  keep 
him  sober,  but  throws,  during  the  whole  time, 
intoxicating  liquors  in  his  way.  All  this  is 
independent  of  the  defendant's  acknowledg- 
ments, and,  taken  with  them,  leaves  no  doubt 
of  the  disadvantages  the  plaintiff  labored  un- 
der at  the  time.  It  is  to  be  regretted  that 
all  bargains  made  with  drunken  men  were 
not  made  void  by  the  law.  The  danger  to 
be  apprehended  from  counterfeited  drunken- 
ness could  not,  probably,  be  as  mischievous 
as  that  which  is  to  be  dreaded  from  imposi- 
tion upon  them  in  this  situation.  But  the 
law  is  settled,  and  we  cannot  depart  from  it. 
As  it  is  settled  it  discountenances  and  sets 
aside  such  a  contract  as  this  is.    Here  is  an 


unreasonable  contract  obtained  from  one  in- 
drink.  Here  is  a  contract  obtained  from  one 
drawn  into  drink  by  the  person  who  deala 
with  him." 

In  Samuel  v.  Marshall,  3  Leigh  (Va.)  614, 
it  appeared  that  a  person  plied  another  with 
liquor  and  then  induced  him  to  deed  all  his 
property  to  the  former.  It  further  appeared 
that  the  grantor  had  four  half-sisters  for 
whom  he  entertained  brotherly  affection,  yet 
he  made  no  provision  for  them  but  made  a 
volimtary  transfer  of  all  his  property  to  the 
donee.  In  an  action  by  the  sisters  the  deed 
was  set  aside.  The  court  said:  ''Drunken- 
ness, it  is  true,  is  no  excuse  for  crime;  but 
if  produced  by  the  donee  ...  it  has  been 
considered  as  a  material  circumstance  in  de- 
ciding upcm  a  contract;  and  imbecility  of 
mind,  however  produced,  combined  with  other 
ingredients,  and  particularly  with  the  utter 
absence  of  consideration,  has  always  had  an 
important  influence  upon  the  question  of  the 
validity  of  contracts.  That  Coleman  was 
reduced  to  a  state  of  imbecility,  which  ren- 
dered him  liable  to  be  plundered  by  the  de- 
signing, I  think  is  abimdantly «proved.  That 
he  .was  the  object  of  the  designs  of  several 
around  him,  we  learn  from  his  own  declara- 
tions, and  it  appears  he  himself  was  afraid, 
that,  in  some  moment  of  more  than  common 
imbecility,  he  would  fall  a  prey  to  their 
cupidity.  That  he  has  done  so  at  last,  ap- 
pears to  me  very  certain.  It  only  remains 
for  the  tribunals  of  justice  to  redress  the 
wrong." 

But  unless  the  party  benefited  induces  the 
drinking  or  knowing  of  the  intoxication  of 
the  other  party  takes  an  undue  advantage 
thereof,  a  court  of  equity  will  hold  the  con- 
tract entered  into  by  an  intoxicated  person 
to  be  binding.  Cook  v.  Bagnell  Timber  Co. 
78  Ark.  47,  8  Ann.  Cas.  251,  94  S.  W.  696; 
Keough  V.  Foreman,  33  La.  Ann.  1434; 
Heinicker  v.  Smith,  2  Har.  &  J.  (Md.)  421; 
Rodman  v.  Zilley,  1  N.  J.  Eq.  320:  Crippen  v. 
Ogilvie,  18  Grant  Ch.  (U.  C.)  253. 

In  Cook  y.  Bagnell  Timber  Co.  supra,  the 
action  was  to  rescind  a  contract.  The  plain- 
tiff contended  that  his  agent  who  acted  for 
him  was  intoxicated  at  the  time  he  entered 
therein  and  that  the  defendants  failed  to  dis- 
close to  him  the  true  value  of  the  lumber 
which  was  the  subject-matter  of  the  contract. 
It  appeared,  however,  that  the  plaintiff's 
agent  was  an  experienced  lumberman  whereas 
the  defendants  knew  very  little  about  timber. 
It  was  held  that  in  the  absence  of  fraud  on 
the  part  of  the  defendants  the  intoxication  of 
the  plaintiff's  agent  presented  no  sufficient 
ground  for  the  rescission  of  the  contract. 
The  const  said:  "There  is  no  proof  at  all  that 
Powers'  state  of  intoxication  was  induced  bv 
appellants,  or  that  any  advantage  was  sought 
or  taken  of  his  condition  except  that  they 
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made  a  bargain  with  him  which  subsequently 
developed  to  be  a  disadvantageous  one  for  the 
purchaser  of  the  timber.  This,  however,  was 
tbroogh  no  fault  or  connivance  of  appellants, 
so  far  as  the  testimony  discloses.  As  we 
have  already  stated,  appellant  had  owned  the 
land  only  about  a  month,  and  had  no  informa- 
ti(m  concerning  the  quantity  of  timber  there- 
OB.  They  were  wholly  without  experience  in 
the  timber  business,  whilst  Powers  was  an  ex- 
perienced timber  man,  was  then  engaged  in 
working  timber  into  ties  in  that  locality,  and 
appellants  had  reason  to  believe  that  he  had 
recently  estimated  the  timber  on  this  land. 
It  is  not  claimed  that  they  made  any  repre- 
sentations to  Powers  or  anyone  else  concem- 
ing  the  quant  it}'  or  quality  of  timber  on  the 
land— the  record  is  utterly  void  of  any  evi- 
dence of  such  representation,  either  directly 
or  by  inference.  Nor  is  there  anything  in  the 
attitude  of  the  parties  toward  each  other 
v.'hich  called  for  a  statement  from  one  to  the 
other  as  to  knowledge  concerning  the  quan- 
tity of  timber.  It  is  clearly  a  case  where 
hoik  parties  'guessed  at'  the  quantity  of  tim- 
ber on  about  375  acres  of  timber  land  without 
inspecting  it,  and  the  party  who  was  worsted 
iu  the  bargain  is  without  remedy  for  relief 
against  its  hardship.  Doubtless,  Mr.  Jackson 
was  under  the  belief  that  Powers  had  in- 
spected and  estimated  the  timber,  and  relied 
upon  his  (Powers')  judgnient  as  to  its  quan- 
tity and  value,  but  that  is  his  misfortune. 
Appellants  were  without  fault,  so  far  as  the 
proof  discloses,  and  they  cannot  be  held  re- 
Bponsible  because  Powers  failed  in  his  duty, 
nor  can  their  bargain  be  annulled  on  that 
accomit,  however  improvident  and  burdensome 
tf»  appellee  it  may  appear  to  be.  We  are 
therefore  of  the  opinion  that  the  learned  chan- 
cellor was  wrong  in  his  conclusion,  and  that 
his  decree  annulling  the  contract  must  be  re- 
versed, with  directions  to  dismiss  the  com- 
plaint for  want  of  equity.    It  is  so  ordered.^' 


OCHS 


V. 

CHXCAOO  AND  NOBTHWC8TBRH 
RAII.WAT  OOMPAKT. 

Minnesota  Supreme  Court — January  12, 1917. 

las  Minn.  823;  160  N,  W.  866. 


Ealnent  Domain  —  What  Constitutes 
PubUc  Pnrpose  —  Railroad  Side- 
traek. 

Where  a  sidetrack  becomes  a  part  of  the 
trackage  of  a  railroad  to  be  operated  as  a 
Ann.  Cas.  191 8E. — 22. 


part  of  its  railway  system,  the  taking  of 
property  therefor  is  a  taking  for  a  public  pur- 
pose. 
Pnbllo  Serrioe   Oomaiiflalona  —  Power 

to  Compel  Bnildlns  of  Sidetrack. 

The  state  under  its  police  power  may  em- 
power a  public  service  commission  to  require 
a  railroad  company  to  provide  such. sidetrack 
facilities  to  industries  adjacent  to  its  tracks 
as  shall  be  found  to  be  necessary  and  reason- 
able under  all  the  circumstances,  and  may 
apportion  the  necessary  expense  therefor  be- 
tween the  cdmpany  and  the  industry  in  ^uch 
manner  as  shall  be  found  to  be  reasonable. 

[See  note  at  end  of  this  case.] 

Appeal  from  District  Court,  Brown  coimty: 
Olsen,  Judge. 

Petition  by  A.  C.  Ochs,  doing  business  as 
A.  C.  Ochs  Brick  and  Tile  Company,  plain- 
tiff, against  Chicago  and  Northwestern  Rail- 
way Company,  defendant.  Petition  granted 
by  Railroad  and  Warehouse  Commission. 
Order  affirmed  by  District  Court.  Defendant 
appeals.  The  facts  are  stated  in  the  opinion. 
Affismed. 

Brown,  Abbott  d  Bomsen  for  appellant. 
Lyndon  A.  Smithy  Hen/ry  C.  Flannery  and 
Aug.  G.  Erickson  for  respondent. 

[324]  Tayloe,  C. — Complainant  has  op- 
erated a  brick  and  tile  manufacturing  plant 
adjacent  to  the  tracks  of  the  railway  com- 
pany at  Springfield  in  Brown  county  for 
about  25  years,  and  has  continuously  shipped 
out  large  quantities  of  its  products  and 
shipped  in  fuel  and  other  materials.  During 
all  that  time  the  railway  company  has  pro- 
vided and  operated  spur  or  sidetracks  to  the 
plant.  In  the  fall  of  1914,  complainant  be- 
gan the  construction  of  an  additional  plant 
adjacent  to  the  old  plant,  at  an  expense  of 
about  $160,000,  which  will  double  the  former 
capacity  of  the  plant.  Complainant  applied 
to  the  railway  company  to  change  and  extend 
the  spur  or  sidetracks  so  that  they  will  serve 
both  the  old  and  the  new  plants.  The  rail- 
way company  offered  to  make  the  desired 
changes  and  additions  if  complainant  would 
bear  the  entire  expense  thereof,  but  refused 
to  do  so  except  upon  that  condition.  There- 
upon complainant  presented  the  matter  in 
due  form  to  the  Railroad  and  Warehouse 
Commission  which  ordered  a  hearing,  and 
both  parties  appeared  and  took  part  therein. 
As  a  result  of  the  hearing  the  commission 
among  other  things  found  that,  "there  was 
no  dispute  that  this  trackage  was  necessary 
for  the  proper  operation  of  complainant's 
plant,  the  only  question  presented  being  upon 
what  terms  it  should  be  constructed."  .  .  , 
"Terms  found  to  be  reasonable  are  as  fol- 
lows: Complainant  to  furnish  the  right  of 
way  and  give  respondent  a  deed  or  agreement 
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couveying  to  respondent  the  right  to  the 
perpetual  use  of  said  right  of  way  for  rail- 
road use;  complainant  either  do  the  grading 
required  for  the  putting  in  of  the  new  track 
01  pay  respondent  for  the  same;  also  that 
complainant  pay  for  the  readjustment,  rais- 
ing or  resetting  of  telephone  poles  if  neces- 
sary, and  dismantling  or  removing^  any 
buildings  that  is  necessary  in  the  construc- 
tion of  this  track  and  all  grubbing  that  is 
necessary,  and  that  all  the  other  expense  for 
materials  required  or  work  or  labor  done  in 
the  construction  of  said  track  shall  be  paid 
for  by  respondent."  The  commission  ordered 
the  railway  company  to  construct  the  track- 
age within  30  days  after  complainant  had 
performed  the  conditions  to  be  performed  on 
its  part.  The  railway  company  appealed  to 
the  district  court  where  the  case  was  tried 
anew  and  judgment  rendered  affirming  the 
order  of  the  commission.  An  appeal  from 
that  judgment  brings  the  matter  before  this 
court. 

The  railway  company  still  manifests  its 
readiness  to  construct  the  [325]  trackage, 
if  complainant  will  bear  the  expense  thereof, 
but  insists  that  the  company  cannot  be  com- 
pelled to  bear  any  part  of  such  expense. 

At  the  outset  the  company  lays  down  the 
unquestioned  proposition  that  its  property 
cannot  be  taken  for  private  use,  and  asserts 
that  requiring  it  to  construct  this  trackage 
takes  its  property  for  private  use.  The  order 
requires  the  right  of  way  to  be  conveyed  to 
the  railway  company;  and  the  right  of  way 
together  with  the  tracks  thereon  will  be  the 
property  of  the  railway  company  and  become 
a  part  of  its  railway  trackage  to  be  operated 
as  a  part  of  its  railway  system.  Property 
taken  for  such  purposes  is  taken  for  a  public 
use.  Union  Lime  Co.  v.  Chicago,  etc.  R.  Co. 
233  U.  S.  211,  34  S.  Ct.  522,  58  U.  S.  (L.  ed.) 
924;  State  v.  Chicago,  etc.  R.  Co.  115  Minn. 
51,  131  N.  W.  859,  and  cases  cited  therein. 

The  company  seems  to  contend  that  even 
if  the  construction  of  a  sidetrack  to  an  indus- 
try adjacent  to  its  right  of  way  be  an  appro- 
priation of  property  to  a  pubic  use,  yet  the 
changes  in  the  tracks  and  the  additions  there- 
to here  in  question  are  not  for  a  public  use 
but  for  complainant's  private  benefit.  Where 
the  owner  makes  such  an  addition  to  his 
plant  that  additional  trackage  is  necessary, 
we  are  unable  to  make  any  distinction  in 
principle  between  the  duty  to  furnish  a 
sidetrack  to  the  original  plant  and  the  duty 
to  furnish  it  to  the  new  plant.  The  new  or 
additional  plant  can  stand  in  no  worse  posi- 
tion because  constructed  by  the  owTier  of  the 
old  plant,  than  if  constructed  by  some  one 
not  connected  therewith.  The  company  also 
argues  that  the  proposed  tracks  can  serve 
only  a  private  purpose,  for  the  reason  that 
they  will  be  surrounded  by  private  property, 
and  there  is  no  highway  by  which  the  public 


can   gain   access   to   them.     Whenever   such 
highway  is  necessary,  it  can  be  provided. 

The  principal  contention  of  the  company, 
however,  is  that  it  cannot  be  compelled  to 
bear  any  part  of  the  expense  of  constructing 
the  proposed  sidetrack  without  infringing  the 
constitutional  inhibition  against  taking  pri- 
vate property  for  public  use  without  compen- 
sation. The  question  is  whether  the  state 
under  its  police  power  may  require  the  com- 
pany to  provide  such  sidetrack  facilities  to 
industries  adjacent  to  its  tracks  as  shall  be 
found  to  be  necessary  and  reasonable  under 
all  the  circumstances,  and  may  apportion 
the  necessary  expense  therefor  between  the 
company  and  the  industry  in  such  manner 
as  shall  be  found  to  be  reasonable,  without 
compensation  to  the  company  other  than  the 
enhancement  in  the  value  of  [326]  its  prop- 
erty which  will  follow  from  the  sidetracks 
becoming  a  part  of  su^h  property  and  from 
the  additional  business  brought  to  the  com- 
pany. That  the  additional  business  brought 
to  the  company  will  be  of  a  substantial 
amount  in  this  case  appears  from  the  fact 
that  complainant  paid  the  company  more 
than  $10,000  in  freight  charges  during  the 
year  preceding  the  initiation  of  these  pro- 
ceedings and  that  the  addition  to  the  plant 
will  more  than  double  its  output.  The  neces- 
sity for  the  sidetracks  if  complainant  is  to 
operate  its  plant  successfully,  is  not  ques- 
tioned; and,  if  the  expense  therefor  may  be 
apportioned  between  the  industry  and  the 
railroad,  the  reasonableness  of  the  apportion- 
ment is  not  questioned.  The  position  of  the 
company  is  that  it  cannot  be  required  to  beai 
any  part  of   such  expense. 

The  company  relies  largely  upon  the  de- 
cision of  the  United  States  Supreme  Court 
in  Missouri  Pac.  R,  Co.  v.  Nebraska,  217 
U.  S.  196,  30  S.  Ct.  461,  64  U.  S.  (L.  ed.) 
727,  18  Ann.  Cas.  727,  18  Ann.  Cas.  989. 
The  statute  under  consideration  in  that  case 
required  the  railroad  company  to  construct 
sidetracks  at  its  own  expense,  when  applica- 
tion was  made  therefor,  without  any  oppor- 
tunity whatever  for  a  liearing  as  to  the 
necessity  or  reasonableness  of  the  proposed 
expenditure.  Under  our  law  the  company 
cannot  be  required  to  construct  a  sidetrack 
until  the  commission,  after  a  full  hearing  and 
a  consideration  of  all  the  circumstances,  has 
determined  that  its  construction  is  necessary, 
and  that  the  part  of  the  expenditure  therefor 
apportioned  to  the  company  is  reasonable. 
If  dissatisfied  with  the  determination  made 
by  the  commission,  the  company  may  have 
the  entire  matter  reviewed  by  the  courts.  We 
think  there  is  a  wide  difference  between  the 
question  involved  liere  and  those  decided  in 
the  case  cited. 

Complainant  relies  upon  the  decision  of 
this  court  in  State  v.  Chicago,  etc.  R.  Co. 
115  Minn.  51,  131  N.  W.  859.    The  facte  in- 
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volved  in  that  case  were  so  nearly  like  the 
facts  inrolved  in  ^the  present  case,  that  we 
think  the  decision  in  that  case  determined 
the  controlling  questions  in  the  present  case. 
The  same  constitutional  objection  to  the  pro- 
ceeding made  in  the  present  case  was  urged 
without  avail  in  that  case,  and  the  doctrine 
of  that  case  leads  to  an  affirmance  of  the 
judgment  in  this.  case.    The  final  solution  of 
such  problems  rests  with  the  Supreme  Court 
of  the  United  States,  and  we  shall  unhesitat- 
ingly apply  the  rule  which  that  court  shall 
[327]  establish,  but  we  do  not  understand 
that  that  court  has  held  that  a  state,  in  the 
exercise  of  its  police  power,  may  not  require 
a  railroad    to   proride    necessary    sidetrack 
facilities  to  an  industry  adjacent  to  its  tracks 
upon  such  terms  as  shall  be  found  to  be  rea- 
sonable under  all  the  circumstances  and  after 
a  full  hearing,  although  such  terms  nuiy  im- 
pose a  part  of  the  expense  therefor  upon  the 
railroad.    See  Union  Lime  Co.  y.  Chicago,  etc. 
R.  Co.  233  U.  S.  211,  34  S.  Ct.  522,  58  U.  8. 
(L.  ed.)  924. 
Judgment  affirmed. 

HOTE. 

Power  of  Public  Service  Oommisaion  to 
Compel  Railroad  to  Build  Side- 
track. 

The  present  note  is  designed  to  review  the 
caaes  which  have  been  determined  since  the 
publication  of  the  note  to  State  v.  Public 
Service  Commission,  Ann.  Cas.  1915D  202, 
with  respect  to  the  power  of  a  public  service 
commission  to  compel  a.  railroad  to  build  a 
sidetrack. 

Except  as  such  a  power  is  conferred  by 
statute,  a  public  service  commission  has  no 
authority  to  compel  a  railroad  company  to 
construct  a  sidetrack  for  the  benefit  of  a  par- 
ticular establishment  or  industry.  Alabama 
Cent.  R.  Co.  v.  Alabama  Public  Service.  Com- 
mission (Ala.)  76  So.  862,  L.R.A.1918C  293. 
Thus  in  Grand  Rapids,  etc.  R.  Co.  v.  Mich- 
igan R.  Commission,  183  Mich.  383,  150  N. 
VV.  154,  in  setting  aside  an  order  of  the 
commission  regulating  the  terms  which  a 
railroad  company  might  impose  in  an  agree- 
ment for  the  construction  of  a  sidetrack, 
the  court  said:  "What  the  commission  did, 
was  not  to  administer,  but  enact,  a  law. 
The  legislature  alone  can  impose  upon  rail- 
roads the  duty  to  construct  private  side- 
tracks. When  the  complaint  was  made,  it 
had  imposed  no  such  duty.  Having  the  right 
to  construct  or  refuse  to  construct  or  main- 
tain a  particular  track,  the  complainant  had 
the  right  to  impose  the  terms  upon  which  it 
would  construct  and  maintain  it.  This  is 
settled  beyond  doubt  by  our  own  decisions 
and   those   rendered   in   other   jurisdictions. 


Mann  v.  Pere  Marquette  R.  Co.  135  Mich. 
210,  97  N.  W.  721.  This  right  the  order  of 
the  commission  would  take  away."  In  that 
case,  however,  the  court  referred  to  a  statute 
passed  subsequent  to  the  order  in  question, 
which  gives  such  a  power  to  the  commission. 

In  People  v.  Public  Service  Commission, 
176  App.  Div.  28,  162  N.  Y.  S.  520,  the  court 
said:  "The  power  of  the  conunission  to 
make  such  an  order  must  be  found  in  the 
statute,  and  the  only  statute  which  it  is 
claimed  confers  such  power  is  section  27  of 
the  Public  Service  Commissions  Law,  which 
provides  as  follows:  'A  railroad  corpora- 
tion, upon  the  application  of  any  shipper 
tendering  traffic  for  transportation,  shall 
construct,  maintain  and  operate  upon  reason- 
able terms  a  switch  connection  or  connections 
with  lateral  line  of  railroad  or  private  side- 
track owned,  operated  or  controlled  by  such 
shipper,  and  shall,  upon  the  application  of 
any  shipper,  provide  upon  its  own  property  a 
sidetrack  and  switch  connection  with  its 
line  of  railroad,  whenever  such  sidetrack 
and  switch  connection  is  reasonably  prac- 
ticable, can  be  put  in  with  safety  and  the 
business  therefor  is  sufficient  to  justify  the 
same.'  Under  this  statute  all  that  a  railroad 
company  can  be  required  to  do  with  refer- 
ence to  a  private  sidetrack  of  a  shipper  is 
to  construct,  maintain,  and  operate  a  proper 
switch,  connection  or  connections  therewith. 
The  operation  of  such  sidetrack  cannot  be 
exacted  of  the  railroad.  This  is  emphasized 
1^  the  subsequent  provision  in  the  statute 
that  a  sidetrack  for  the  benefit  of  a  shipper 
may  be  required  under  certain  circumstances 
to  be  ccmstructed  by  a  railroad  company 
'upon  its  own  property.'" 

By  the  weight  of  recent  authority,  a  stat- 
ute giving  to  a  public  service  commission  the 
power  to  compel  a  railroad  company  to  con- 
struct a  sidetrack  wholly  or  in  part  at  its 
own  expense  is  valid.  State  Public  Utilities 
Commission  v.  Lake  Erie,  etc.  R.  Co.  277  111. 
574,  115  N.  E.  519;  Range  Sand-Lime  Brick 
Co.  V.  Great  Northern  R.  Co.  137  Minn.  314, 
163  N.  W.  666,  L.R.A.1918B  784;  Menasha 
Wooden  ware  Co.  v.  Railroad  Commission 
(Wis.)  166  N.  W.  435.  And  see  People  v. 
Public  Service  Commission,  173  App.  Div. 
407,  159  N.  Y.  S.  997.  See  also  the  reported 
case.  So  in  Washington,  etc.  R.  Co,  v.  F.  S. 
Royster  Guano  Co.  (Va.)  94  S.  E.  763,  it  was 
held  that  the  validity  of  an  act  conferring 
such  a  power  was  not  affected  by  the  fact 
that  the  sidetrack  in  question  would  be  used 
in  part  for  interstate  shipments. 

In  Menasha  Woodenware  Co.  v.  Railroad 
Commission,  supra,  it  was  said  with  respect  to 
a  sidetrack  ordered  by  the  commission:  "In 
its  very  nature  it  cannot  serve  the  public  in 
the  complete  manner  that  an  extensicm  does, 
because  it  is  not  intended  for  passenger  serv- 
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ice,  and  it  only  reaches  the  property  of  one 
industry,  or  perhaps  several;  but  its  use  is 
none  the  less  public  on  the  part  of  the  one 
industry  or  the  several  industries  which  it 
serves,  because  thereby  the  one  industry  or 
the  several  industries  are  enabled  to  be 
reached  by  the  public  and  to  be  served  by 
the  common  carrier  to  the  fullest  extent." 

In  Range  8and-Lime  Brick  Co.  v.  Great 
Northern  R.  Co.  137  Minn.  314,  163  N.  W. 
666,  L.R.A.1918B  784,  follotdng  the. reported 
case  on  similar  facts,  the  court  said:  "The 
order  of  the  commission  was  made  in  the 
exercise  of  the  police  power,  and  such  an 
order,  if  made,  upon  due  notice  and  after 
hearing,  and  what  is  required  is  reasonably 
necessary  in  the  interest  of  the  public  and 
no  unreasonable  burdea  is  cast  upon  the  rail- 
road, will  be  sustained.  A  reasonable  public 
necessity  called  for  the  construction  of  the 
spur.  Without  the  connection  the  plaintiff 
could  not  compete  with  others  on  a  like 
business.  Theoretically  at  least  the  public  is 
interested  in  having  the  plaintlfTs  products 
freely  on  the  market  and  in  having  its  in- 
dustry developed.  There  is  a  demand  for 
its  various  products  on  the  line  of  the  defend- 
ant's road  and  elsewhere.  There  was  a 
sufficient  public  necessity  shown.  From  the 
fact  that  the  defendant  is  required  to  share 
the  expense  it  does  not  follow  that  its  prop- 
erty is  taken  without  due  process.  ,  .  . 
No  great  burden  is  put  upon  the  defendant. 
It  must  submit  to  some  initial  expense.  In 
return  it  gets  freight  in  and  out  and  a  right 
of  way  which  it  uses  in  connection  with  its 
system.  The  defendant's  property  was  not 
taken  without  due  process  either  because  the 
proceeding  provided  by  the  statute  was  in- 
sufficient, or  because  of  a  lack  of  public 
/lecessity,  or  because  the  burden  imposed  was 
unreasonable." 

In  Chicago,  etc.  R.  Co.  v.  State,  53  Okla. 
712,  167  Pac.  1039,  L.R.A.1916F  1281,  the 
court  upheld  a  statute  authorizing  an  order 
that  a  railroad  should  at  its  own  expense 
make  switch  connections  with  a  sidetrack 
constructed  by  a  shipper. 

But  in  Mclnnis  v.  New  Orleans,  etc.  R.  Co. 
109  Miss.  482,  68  So.  481,  L.R.A.1915E  682, 
it  was  said:  "Our  statute  puts  it  in  the 
power  of  a  commission  to  require  railroad 
companies  to  spend  money  for  the  purposes 
of  giving  special  facilities  to  certain  named 
industries  without  requiring  any  indemnity 
for  the  money  expended,  and  without  regard 
to  the  circumstances,  if,  in  the  opinion  of  the 
commission,  the  property  or  trains  of  the 
railroad  will  not  be  endangered  thereby.  No 
matter  what  may  be  the  special  circum- 
stances or  necessities  of  the  case,  the  railroad 
commission  is  given  the  power  to  order  the 
oonstruction  of  a  sidetrack  to  any  or  all 
industrial  plants.    What  the  commission  may 


or  may  not  do  in  each  case  is  immaterial,  in- 
asmuch as  their  statutory  power  is  unlimited 
except  as  above  noted.  It  may  be  that  the 
commission  will,  as  suggested,  consider  each 
application  for  a  spur  track  upon  its  merits, 
and  with  due  regard  for  the  public  welfare^ 
but  such  are  not  the  requirements  of  the 
statute.  The  statute  is  the  thing  to  be  con- 
sidered, and  it  is  tmder  the  authority  of  the 
statute  the  commission  may  take  the  prop- 
erty of  railroads  without  requiring  the  due 
compensation,  and  this  statutory  power  is 
just  what  the  Supreme  Court  of  the  United 
States  has  declared  to  be  in  contravention  of 
the  Constitution  of  the  United  States.  An 
unconstitutional  grant  of  power  cannot  be 
exercised  in  a  constitutional  manner." 
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Alien  Enemies  «  Who  Are. 

A  native  of  Austria-Hungary,  with  which 
country  tlie  United  States  is  cU;  War,  though 
a  resident  of  North  Carolina,  and  regardless 
of  the  fact  that  he  is  guilty  of,  no  act  or 
utterance  unfriendly  to  the  United  States, 
and  is  a  quiet,  law-abiding  laborer,  is  an 
alien  enemy. 

[See  note  at  end  of  this  case.] 

Right  of  Alien  Eneaiy  to  Sue. 

In  view  of  the  President's  Proclamation 
No.  1417,  as  to  rights  of  Austrian  nationals, 
and  the  Trading  with  the  Enemy  Act  (Act 
Cong.  Oct.  6,  1917,  c.  106,  40  Stat.  L.  411; 
1918  Supp.  Fed.  Stat.  Ann.  846),  defining 
an  enemy  as  a  person  resident  within  Iho 
territory  of  any  nation  with  which  the  United 
States  is  at  war,  a  native  of  Austria-Hungary 
resident  within  the  United  States  may  sue  for 
torts. 

[See  note  at  end  of  this  case.] 

Same. 

A  ten  year  old  child  born  in  Canada  of  par- 
ents native  to  Austria-Hungary,  residine  with 
his  parents  in  the  United  States,  could  sue 
for  injuries  by  tort  through  his  father  as 
next  friend,  since  the  father  was  not  a  party 
in  the  legal  sense  but  an  officer  appointed  by 
the  court  to  protect  the  interest  of  the  son, 
and  the  United  States  follows  the  rule  accord- 
ing to  which  nationality  is  primarily  deter- 
mined by  the  place  of  birth. 

[See  note  at  end  of  this  case.] 

Same. 

Rules  preventing  certain  enemy  aliens  from 
resorting  to  our  courts  do  not  prevail  against 
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«  minor,  the  son  of  a  native  of  Austria  resi- 
dent in  the  United  States,  since  the  money 
recovered  will  be  in  charge  of  a  guardian  ap- 
pointed by  the  court,  and  cannot  be  removed 
from  the  state  without  the  court's  consent, 
and  so  cannot  be  used  in  aid  of  the  enemy. 
[See  note  at  end  of  this  case.] 

Trial  —  Honauit  —  Review  —  Evidence 
Constmed  Favorably  to  Plaintiff. 

On  motion  for  judgment  of  nonsuit,  the 
evidence  must  be  construed  most  favorably 
for  the  plaintiff. 

Explosives  «  Neglisence  in  Keeping  — 
.  Injury  to  TrespaMing  Ohild. 

Owner  of  business  mining  marl  one-fourth 
of  a  mile  from  a  station  and  town,  who  main- 
tained an  unlocked  shed  in  which  dynamite 
caps  were  stored,  around  which  children  were 
seen  playing,  and  to  which  a  path  led  from 
the  road,  was  liable  when  a  seven  year  old 
boy  took  dynamite  caps  from  the  shed  and 
was  injured  bv  the  explosion  of  one  of  them. 

[See  5  Ann.  Cas.  603;  67  Am.  St.  Rep.  134.] 

Appeal  from  Superior  Courty  New  Hanover 
county:     Devin,  Judge. 

Action  by  Andrew  Krachanake,  Jr.,  by  his 
next  friend  Andrew  Krachanake,  plaintiff, 
against  Acme  Manufacturing  Company,  de- 
fendant. Judgment  for  plaintiff.  Def^adant 
appeals.    Affirmed. 

[436]  This  is  an  action  to  recover  damages 
for  personal  injury  caused^  as  alleged,  by  the 
negligence  of  the  defendant.  The  action  is 
brought  by  Andrew  Krachanake,  Jr.,  a  minor 
ten  years  of  age,  by  his  father,  Andrew 
Krachanake,  St*,  as  his  next  friend. 

The  father  is  a  native  of  Austria-Hungary. 
He  left  that  country  with  his  family  fifteen 
years  ago  and  has  lived  since  then  two  years 
in  Ohio,  eight  years  in  Canada,  and  five 
years  in  this  State. 

This  country  declare.d  war  against  Austria- 
Hungary  after  the  verdict  was  returned  in 
the  action,  but  before  the  judgment  was 
signed. 

The  defendant  contends  thjit  the  action 
cannot  be  maintained  because  the  plaintiffs 
are  alien  enemies.  This  objection  was  over- 
rnled  and  the  defendant  excepted. 

The  negligence  alleged  is  in  permitting  dy- 
namite caps  or  cartridges  to  be  kept  in  un- 
locked boxes  in  an  open  house  near  a  highway 
and  easy  of  access  to  children  and  other 
people. 

There  was  evidence  tending  to  prove  that 
the  plaintiff,  Andrew  Krachanake,  Jr.,  en- 
tered the  house  and  took  the  caps  therefrom 
and  carried  them  to  his  home,  and  while 
standing  before  the  fire  with  one  of  the  caps 
in  his  hand,  the  cap  exploded  and  caused  the 
loss  of  two  of  hir  fingers  and  serious  injury 
to  one  of  his  eyes. 

The  other  facts  necessary  to  an  understand- 
ing of  the  case  will  appear  in  th^  opinion. 


V.  ACME  MFG.  CO.  341 

Car.  ^35, 

There  was  a  motion  for  judgment  of  non- 
suit, which  was  overruled,  and  the  defendant 
excepted. 

The  jury  returned  a  verdict  in  favor  of  the 
plaintiff,  and  from  the  judgment  rendered 
thereon  the  defendant  appealed. 

J,  O.  MoCormick  and  Rouwtree  d  Davis 
for  appellant. 

W.  F.  Jones  and  E,  K.  Bryan  for  appellee. 

[437]  Allex,  J. — ^The  first  question 
presented  by  the  appeal  is  as  to  the  right  of 
the  plaintiff,  a  native  of  Austria-Hungary 
and  resident  in  this  State,  to  maintain  an 
action  in  our  courts  as  next  friend  to  recover 
damages  for  personal  injury  to  his  infant 
son. 

The  plaintiff  left  Austria-Hungary  fifteen 
years  ago,  and  since  then  has  lived  two  years 
in  Ohio,  eight  years  in  Canada,  and  five  years 
in  this  State. 

There  is  neither  allegation  nor  evidence 
that  he  has  been  guilty  of  any  act  or  utter- 
ance unfriendly  to  the  United  States;  and  so 
far  as  the  record  discloses  he  is  a  quiet  law- 
abiding  laborer.  He  comes,  however,  within 
the  classification  of  an  alien  enemy,  because 
the  country  to  which  he  owes  allegiance  is 
at  war  with  the  United  States,  and  conceding 
that  his  eon,  who  was  seven  years  old  at 
the  time  of  his  injury,  stands  in  the  same 
relation  to  this  government  as  his  father, 
which  does  not  seem  to  be  the  American 
rule  ( 12  Mod.  Am.  L.  143 ;  case  of  Carl  Gund- 
lich,  12  Mod.  Am.  L.  698),  can  the  action  be 
maintained  ? 

The  question  is  new  in  this  Court,  but  it 
has  been  considered  so  frequently  and  with 
such  unanimity  of  opinion  in  England  and 
America,  .and  the  conclusion  reached  has 
been  so  clearly  recognized  by  t^e  President 
in  his  proclamation  after  the  declaration  of 
war  against  Germany  and  Austria-Hungary, 
and  by  Congress  in  the  ^Trading  with  the 
Enemy  Act,"  that  but  little  is  left  for  us  to 
do  except  to  give  the  result  of  our  investiga- 
tions. 

The  statement  is  often  made  by  the  law 
writers  that  an  alien  enemy  cannot  sue,  and 
upon  the  groiud  that  to  permit  a  recovery 
would  strengthen  and  add  to  the  resources 
of  the  hostile  government,  and  corresponding- 
ly weaken  our  government,  but  when  refer- 
ence is  had  to  the  facts,  it  is  found  that  the 
principle  is  predicated  upon  residence  in  the 
country  at'  war  with  ours,  and  that  it  has 
no  application  to  the  alien  enemy  resident 
here,  who  may  be  interned  and  held  as  a 
prisoner  of  war  without  the  right  to  apply 
for  the  writ  of  habeas  corpus,  and  whose 
property  may  be  taken  into  custody  by  the 
Government.  See  note  to  Daimler  Co.  v. 
Continental  Tire,  etc.  Co.  Ann.  Cas.  1917C 
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193  [1916]  2  A,  C.  3a7,  where  the  authorities 
are  collected. 

The  test,  therefore,  of  the  right  to  sue, 
which  has  been  universally  adopted,  is  res- 
idence  and  not  nationality,  where  the  alien 
enemy  is  and  not  what  he  is. 

This  was  substantially  declared  in  1697  in 
WeUs  V.  Williams,  1  L.  Raym.  282,  1  Lutw. 
.34,  1  Salk.  46,  91  Eng.  Rep.  (Reprint)  1086, 
and  was  approved  in  1813  in  an  opinion  by 
Chancellor  Kent  in  Clarke  v.  Morey,  10  Johns. 
(N.  y.)  70,  and  in  1915  in  an  opinion  by 
Lord  Reading,  Chief  Justice  of  England,  in 
Porter  v.  Freudenberg  [1915]  1  K.  B.  857, 
Ann.  Cas.  1917C  215. 

[438]  The  learning  upon  the  question  will 
be  found  in  these  two  opinions,  and  in  an 
interesting  article  in  the  Yale  Law  Journal 
of  December,  1917,  written  by  Mr.  Picciotto 
of  the  Inner  Temple,  London,  and  in  the  notes 
to  Daimler  Co.  v.  Continental  Tire,  etc.  Co. 
Ann.  Cas.  1917C  193   [1916]   2  A.  C.  307. 

In  Clarke  v.  Morey,  the  plaintiff,  a  resident 
of  New  York,  was  a  subject  of  Great  Britain ; 
war  then  e^tisted  between  that  country  and 
the  United  States,  and  it  was  object^  that 
the  plaintiff  could  not  prosecute  his  action  in 
the  courts  of  the  State  of  New  York,  which 
is  the  case  presented  by  this  record. 

Chancellor  Kent  said  in  answer  to  the 
objection:  'The  disability  (to  sue)  is  con- 
fined to  these  two  cases:  <1)  Where  the 
right  sued  for  was  acquired  in  actual  hos- 
tility, as  was  the  case  of  the  ransom  bill  in 
Anthon  v.  Fisher,  2  Dougl.  649,  note;  (2) 
Where  the  plaintiff,  being  an  alien  enemy, 
was  resident  in  the  enemy's  country,  such 
was  the  form  of  the  plea  in  George  v.  Powell, 
Fortescue  (Eng.)  221;  and  in  Le  Bret  t. 
Papillon,  4  East  (Eng.)  502;  and  such  was 
the  case  with  the  persons  in  whose  behalf 
and  for  whose  benefit  the  suit  was  brought 
upon  the  policy,  in  Brandon  v.  Nesbitt,  6 
T.  R.  (Eng.)  23. 

"It  was  considered  in  the  Common  Pleas 
at  Westminster  as  a  settled  point  (Heath, 
J.,  and  Rooke,  J.,  in  Sparenburgh  v.  Banna- 
tyne,  1  B.  &  P.  163)  that  an  alien  enemy 
under  King's  protection,  even  if  he  were  a 
prisoner  of  war,  might  sue  and  be  sued.  This 
point  had  long  before  received  a  very  solemn 
decision  in  the  case  of  Wells  v.  Williams, 
1  L.  Raym.  282,  1  Lutw.  34,  1  Salk.  46. 
It  was  there  decided  that  if  the  plaintiff 
came  to  England  before  the  war,  and  con- 
tinued to  reside  there  by  the  license  and 
under  the  protection  of  the  Kin^  he  might 
maintain  an  action  upon  his  personal  con- 
tract; and  that  if  even  he  came  to  England 
after  the  breaking  out  of  the  war  and  con- 
tinued there  under  the  same  protection,  he 
might  sue  upon  his  bond  or  contract;  and 
that  the  distinction  was  between  such  an 
alien  enemy  and  one  commorant  in  his  own 


country.  The  plea,  in  that  case,  averred 
that  the  plaintiff  was  not  only  born  in  France, 
under  the  allegiance  of  the  French  King, 
then  being  an  enemy,  but  that  he  came  to 
England  without  any  safe  conduct^  and  the 
plea  was  held  back  on  demurrer.  It  waa 
considered  that  if  the  plaintiff  came  to  Eng- 
land in  time  of  peace  and  remained  there 
quietly,  it  amounted  to  a  license,  and  that 
if  he  came  in  time  of  war  and  continued 
without  disturbance,  a  license  would  be  in- 
tended. ...  In  the  case  before  us,  we 
arc  to  take  it  for  granted  (for  the  suit  was 
commenced  before  the  present  war)  that  the 
plaintiff  came  to  reside  here  before  the  war, 
and  no  letters  of  safe  conduct  were,  therefore 
requisite,  nor  any  license  ftom.  the  President. 
The  license  is  implied  by  law  and  the  usage 
of  nations;  if  he  came  here  since  the  war, 
a  license  is  also  implied,  and  the  protection 
continues  until  the  executive  [439]  shall 
think  proper  to  order  the  plaintiff  out  of  the 
United  States;  but  no  such  order  is  stated 
or  averred.  .  .  .  Until  such  order,  the 
law  grants  permission  to  the  alien  to  remain, 
though  his  sovereign  be  at  war  with  us.  A 
lawfu\  residence  implies  protection,  and  a 
capacity  to  sue  and  be  sued.  A  contrary 
doctrine  would  be  repugnant  to  sound  policy, 
no  less  than  to  justice  and  humanity. 

"The  right  to  sue  in  such  a  case  rests  on 
still  broader  ground  than  that  of  a  mere 
municipal  provision,  for  it  has  been  fre- 
quently held  that  the  law  of  nations  is  part 
of  the  common  law.  By  the  law  of  nations, 
an  alien  who  comes  to  reside  in  a  foreign 
country,  is  entitled,  so  long  as  he  conducts 
himself  peaceably,  to  continue  to  reside  there, 
under  the  public  protection;  and  it  requires 
the  express  will  of  the  sovereign  power  to 
order  him  away.  .  .  .  We  all  recollect 
the  enlightened  and  humane  provision  of 
Magna  Charta  (c.  30)  on  this  subject,  and  in 
France  the  ordinance  of  Charles  V,  as  early 
as  1370,  was  dictated  with  the  same  mag- 
nanimity; for  it  declared  that  in  case  of 
war,  foreign  merchants  had  nothing  to  fear, 
for  they  might  depart  freely  with  their 
effects,  and  if  they  happened  to  die  in  France 
their  goods  should  descend  to  their  heirs. 
(Henault's  Abr^6  Chron.  torn.  1,  338).  So 
all  the  judges  of  England  resolved,  as  early 
as  the  time  of  Henry  VIII,  that  if  an  alien 
came  to  England  before  the  declaration  of 
war,  neither  his  person  nor  his  effects  should 
be  seized  in  consequence  of  it.  <Bro.  tit. 
Property,  pi.  38,  Jenk.  Cent.  201,  case  22.) 
And  it  has  now  become  the  sense  and  prac- 
tice of  nations,  and  may  be  regarded  as  the 
jmblio  l4no  of  Europe  (the  anomalous  and 
awful  case  of  the  present  violent  power  on 
the  Continent  accepted)  that  the  subjects  of 
the  enemy  (without  confining  the  rule  to 
merchants),  so  long  as  they  are  permitted 
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to  remain  in  the  country,  are  to  be  protected 
in  their  persons  and  property,  and  to  be 
allowed  to  sue  as  well  as  to  be  sued." 

Lord  Beading,  discussing  the  same  ques- 
tion, says:  "It  is  clear  law  that  the  test 
for  this  purpose  is  not  nationality  but  tlie 
place  of  carrying  on  the  business,"  and  Mr. 
Picciotto:  "In  the  Anglo-American  system 
of  law  the  test  is  now  well  settled ;  it  is  a  test 
not  of  nationality  but  of  residence  or  com- 
mercial domicile,  not  what  a  man  is  but 
where  his  business  is." 

Mr.  Picciotto  also  refers  to  Schaffenius  y. 
Goldberg  [1916]  1  K.  B.  284,  decided  in 
1916,  and  affirmed  on  appeal,  in  which  it  was 
held  that  an  interned  alien  enemy  could  sue  in 
the  courts  of  England,  Yoimger,  J.,  saying: 
"Tliere  has  been  a  gradual  and  progressive 
modification  in  the  rules  of  the  old  law  in 
their  restraint  and  discouragement  of  aliens. 
It  is,  as  I  have  already  indicated,  not  the 
nationality,  but  the  residence  and  business 
domicile  of  the  plaintiff  that  are  now  all 
important." 

After  the  declaration  of  war  against  Aus- 
tria-Hungary, the  President  [440]  issued  his 
Proclamation  No.  1417,  similar  to  one  issued 
after  war  was  declared  against  Germany, 
in  which  after  quoting  the  resolution  declar- 
ing war  and  stating  that  he  was  acting  under 
and  by  virtue  of  authority  vested  in  him  by 
the  Constitution  of  the  United  States  and 
sections  4067,  et  seq..  United  States  Revised 
Statutes,  he  declared  as  follows: 

**I  do  hereby  further  proclaim  and  direct 
that  the  conduct  to  be  observed  on  l^e  part 
of  the  United  States  towards  all  natives,  cit- 
izens, denizens,  or  subjects  of  Austria,  being 
males  of  the  age  of  fourteen  years  and  up- 
wards, who  shah  be  within  the  United  States 
and  not  actually  naturalized,  shall  be  as 
follows: 

*'A]I  natives,  citizens,  denizens,  or  subjects 
oi  Austria-Hungary  being  males  of  fourteen 
years  and  upwards  who  shall  be  within  the 
I'nited  States  and  not  actually  naturalized 
are  enjoined  to  preserve  the  peace  towards 
the  United  States  and  to  refrain  from  crime 
against  the  public  safety,  and  from  violating 
the  laws  of  the  United  States  and  of  the 
States  and  Territories  thereof,  and  to  refrain 
from  actnal  hostility  or  giving  information, 
aid  or  comfort  to  the  enemies  of  the  United 
States,  and  to  comply  strictly  with  the  reg- 
ulations which  are  hereby,  or  which  may  be 
from  time  to  time  promulgated  by  the  Pres- 
ident, and  80  long  as  they  shall  conduct  them- 
selves in  accordance  with  law,  they  shall  he 
undisturbed  in  the  peaceful  pursuit  of  their 
lives  and  oooupations  aind  he  accorded  the 
consideration  due  to  all  peaceful  and  law- 
abiding  persons,  except  so  far  as  restrictions 
may  he  necessary  for  their  oton  protection 
and  for  the  safety  of  the  United  States;  am4 
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towards  such  persons  as  conduot  themselves 
in  accordance  with  law^  all  citizens  of  the 
United  States  are  enjoined  to  preserve  the 
peace  and  to  treat  them  with  all  such  friend- 
liness as  may  he  compatible  wifh  loyalty  and 
allegiance  to  the  United  States"  (Italicd 
ours. ) 

One  of  the  important  acts  of  Congress  grow- 
ing out  of  the  present  war  is  what  is  known 
as  "Trading  with  the  Knemy  Act,"  and  it  is 
therein  provided  that  "The  word  'enemy'  as 
used  herein  shall  be  deemed  to  mean  for  the 
purpose  of  such  trading  and  of  this  act:  (a) 
Any  individual,  partnership,  or  other  body  of 
individuals  of  any  nationality,  resident  with- 
in the  territory  (including  that  occupied  by 
the  military  and  naval  forces)  o^  any  nation 
with  which  tlje  United  States  is  at  war,  or 
resident  outside  the  United  States  and  doing 
business  within  such  territory,"  etc.,  thereby- 
clear  ly  recognizing  residence  or  doing  busi- 
ness in  hostile  territory  as  the  test  of  an  alien 
enemy  for  the  purpose  of  trading. 

It  appears,  therefore,  that  under  the  com- 
mon law,  and  in  accordance  with  the  spirit 
and  declared  purpose  of  the  President  in  hi< 
proclamation,  and  by  Congressicmal  inter- 
pretation, the  father,  against  whom  nothing 
is  urged  except  that  he  was  born  in  Hungary, 
if  the  real  plaintiff,  would  be  entitled  to  main- 
tain the  action. 

[441]  The  father  is  not,  however,  a  party 
in  the  legal  sense.  He  is  an  officer  appointed 
by  the  court  to  protect  the  interest  of  his  sou, 
who  is  the  real  plaintiff  (Hockoday  v.  Law- 
rence, 156  N.  C.  322,  72  S.  E.  387 ) ,  and  the 
son  is  ten  years  of  age  and  was  bom  in  Can- 
ada, a  province  of  Great  Britain,  with  which 
we  are  in  alliance,  and  while  most  of  the 
Epropean  countries  have  adopted  the  rule 
that  nationality  folloWs  parentage,  "The 
United  States  and  Great  Britain  follow  the 
older  territorial  rule  according  to  which  na- 
tionality is  primarily  determined  by  the  place 
of  birth."    12  Mod.  Am.  L.  143. 

In  U.  S.  V.  Wong  Kim  Ark,  169  U.  S.  649 
18  S.  Ct.  456,  42  U.  S.  (L.  ed.)  890,  it  was 
held  that  a  Chinaman  bom  in  the  United 
States  of  parents  who  were  the  subjects  of 
the  Emperor  of  China  was  an  American  citi- 
zen, and  the  Court  says  of  the  English  rule, 
"The  fundamental  principle  of  the  common 
law  with  regard  to  English  nationality  was 
birth  within  the  allegiance." 

In  1907  Carl  Gundlich  applied  to  Mr. 
Tower,  Ambassador  to  Germany,  for  a  pass- 
port for  his  minor  son.  upon  the  ground  that 
he  was  an  American  citizen. 

It  appeared  that  the  father  and  his  wife 
came  to  the  United  States  in  1886,  and  re- 
mained here  one  year  and  a  half,  during 
which  time  the  son  was  born,  that  the  fa  mil  v 
returned  to  Germany  in  1887,  no  one  of  them 
being  naturalized,  and  had  lived  there  since 
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tlien,  with  no  intention  of  returning  to  this 
country,  and  owning  no  property  here. 

The  matter  was  referred  to  the  acting  Sec- 
retary of  State,  Mr/  Bacon,  who  ruled  that 
the  son  was  a  citizen  of  the  United  States, 
with  the  right  to  elect  his  nationality  upon 
becoming  twenty-one  years  of  age.  12  Mod. 
Am.  L.  698. 

Again  the  proclamations  of  the  President 
and  the  rules  and  regulations  of  the  Attorney 
General  under  the  act  of  Congress  requiring 
alien  enemies  to  register  do  not  seem  to  in- 
clude those  under  fourteen  years  of  age,  nor 
do  the  reasons  which  prevent  alien  enemies 
under  certain  conditions  from  resorting  to 
our  courts  prevail  in  the  case  of  the  son,  as 
the  money  received  will  be  in  charge  of  a 
guardian  appointed  by  our  courts,  and  can- 
not be  removed  from  the  State  without  the 
consent  of  the  court,  so  that  the  danger  of  its 
being  used  to  strengthen  the  hands  of  the 
enemy  is  entirely  removed. 

We  have  no  doubt  that  the  action  can  be 
maintained. 

The  second  question  relied  on  by  the  de- 
fendant is  whether  there  was  sufficient  evi- 
dence of  negligence  to  be  submitted  to  the 
jury. 

The  evidence  construing  it  most  favorably 
for  the  plaintiff,  which  is  the  rule  on  motions 
for  judgment  of  nonsuit,  tends  to  prove  the 
following  facts  : 

1.  That  the  defendant  was  engaged  in  the 
manufacture  and  sale  of  fertilizer  in  the  town 
of  Acme,  North  Carolina,  and  in  its  business 
it  [442]  mined  marl  within  the  corporate 
limits  for  use  in  its  fertilizers;  that  this 
mine  was  located  about  one-fourth  of  a  mile 
from  the  railroad  station;  that  within  a 
radius  of  two  blocks,  of  the  mine  of  the  town 
of  Acme  there  lived  100  to  150  people,  the 
nearest  residence  being  about  75  yards  from 
the  mine;  that  one  of  the  main  roads  in  Acme 
ran  within  75  or  100  yards  of  a  small  house 
where  dynamite  caps  were  stored  by  defend- 
ant, and  at  this  point  a  road  or  path  ran  from 
this  road  to  the  house;  that  the  house  and 
machinery  at  the  mine  were  visible  from  the 
thoroughfare. 

2.  At  this  mine  blasting  was  carried  on 
and  dynamite  and  dynamite  caps  were  used 
for  blasting  purposes. 

3.  That  neither  mine,  house,  nor  blasting 
place  was  enclosed  or  fenced  in. 

4.  That  prior  to  the  time  of  plaintiff's 
injury,  children  were  seen  playing  around 
the  mine  and  near  the  house. 

5.  That  the  path  from  the  road  led  to  the 
small  house  where  the  dynamite  caps  were 
kept. 

6.  That  the  door  to  the  house  had  a  hole 
cut  in  it,  and  a  hook  on  the  inside  with  which 
to  fasten  the  door,  and  in  order  to  open  the 
«aine  a  person  would  run  his  hand  into  a 


pigeon  hole,  unfasten  the  hook  and  open  the 
door. 

7.  That  the  door  was  not  kept  locked  or 
nailed  up. 

8.  That  the  plaintiff,  then  a  boy  seven 
years  of  age,  having  gone  to  school  that  day 
and  there  being  none,  started  to  Acme  and 
arrived  at  the  place  where  the  path  led  to  the 
house  where  the  dynamite  was  kept;  he 
walked  down  the  path  and  looked  in  the  door, 
which  was  open,  and  saw  two  boxes  of  dynar 
mite  caps — one  of  them  being  closed  and  the 
other  open.  He  went  into  the  houae^  took 
five  of  the  caps  and  carried  them  home  with 
him.  Upon  arriving  home  he  went  to  the 
fire  and  was  holding  his  hand  to  the  fire,  in 
which  hand  he  held  one  of  these  caps,  which 
exploded,  blowing  off  two  of  his  fingers  and 
injuring  his  right  eye. 

9.  That  the  plaintiff  did  not  know  the  dan- 
gerous character  of  the  cap,  not  having  seen 
one  before. 

This  brings  the  plaintiff's  case  within  the 
principle  of  Barnett  v.  CUffside  Mills,  167 
K.  C.  680,  83  S.  E.  826,  in  which  the  authori- 
ties dealing  with  injuries  to  children  by  ex- 
plosives are  collected  and  from  which  we 
quote  briefly  as  follows: 

"In  Powers  v.  Harlowe,  53  Mich.  507,  Judge 
Cooley  says:  'Children,  wherever  they  go, 
must  be  expected  to  act  upon  children's  in- 
stincts and  impulses,  and  others  who  are 
chargeable  with  a  duty  of  care  and  caution 
towards  them,  must  calculate  accordingly.  If 
they  leave  exposed  to  the  observation  of  chil- 
dren anything  which  would  be  tempting  to 
them,  and  which  they  in  their  immature 
judgment  might  naturally  [443]  suppose  they 
were  at  liberty  to  handle  or  play  with,  they 
should  expect  that  liberty  to  be  taken.'  In 
this  case  it  was  held  that  the  defendant  was 
guilty  of  negligence,  when  it  appeared  that 
defendant  kept  on  his  premises  over  which  the 
injured  person,  a  boy,  was  in  the  habit  of 
passing,  in  an  exposed  place,  certain  dan- 
gerous explosives^  which  a  boy  discovered  and 
exploded  with  serious  injury  to  his  person. 

*1n  Mattson  v.  ^linnenoto,  etc.  R.  Co.  95 
Minn.  477,  Justice  Brown  says:  *There  is 
nothing  so  attractive  to  young  boys  as  articles 
of  an  explosive  nature,  and  the  greater  the 
volume  of  sound  that  may  be  produced,  the 
greater  the  attra<:tion.  As  compared  with 
ordinary  turntable,  dynamite  is  vastly  more 
attractive.  Young  children  are  incapable  of 
comprehending  the  dangers  in  handling  or 
exploding  the  same,  and  their  natural  in- 
stincts urge  them  into  experiments  with  it 
whenever  it  comes  within  their  reach.  The 
degree  of  care  required  of  persons  having  the 
possession  and  control  of  dangerous  explo- 
sives, such  as  firearms  or  dynamite,  is  of  the 
highest.  The  utmost  care  must  be  exercised 
respecting  the  care  and  custody  of  such  in- 
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stnimentftlities  to  guard  again&t  injury  to 
others.  The  degree  of  care  must  be  com- 
mensurate with  the  dangerous  nature  of  the 
article,  and  greater  and  more  exacting  as  re- 
spects yoong  childreQ.'  ...  In  Olson  v. 
Gill  Home  Invest.  Co.  [58  Wash.  599]  27 
L.ILA.fN.S.)  884,  it  was  held  that  the  act  of 
boys  in  stealing  or  attempting  to  explode 
dynamite  negligently  left  unguarded  in  an  un- 
locked ahanty  on  a  vacant  city  lot  is  not  such 
an  intervening  cause  of  injury  to  one  of  them 
by  an  explosion  as  will,  as  a  matter  of  law, 
relieve  the  owner  from  liability  for  the  in- 
jury, if  the  boys  might  have  been  found  from 
their  age  and  knowledge  of  right  and  wrong 
to  have  been  governed  by  unreasoning  and  nat- 
ural impulses.  ...  In  Brittingham  v. 
Stadiem,  151  K.  C.  302,  Justice  Manning 
quotes  with  approval  from  Mattson  v.  Min- 
nesota, etc.  R.  Co.  supra:  'The  degree  of  care 
required  of  persons  having  the  possession  and 
control  of  dangerous  explosives,  such  as  lire- 
arms  and  dynamite,  is  of  the  highest.  The 
utmost  caution  must  be  used  in  their  care  and 
custody,  to  the  end  that  harm  may  not  come 
to  others  from  coming  in  contact  with  them. 
The  degree  of  care  must  be  commensurate  with 
the  dangerous  character  of  the  articles;'  and 
the  same  case  is  cited  by  Justice  Brown  in 
Wood  V.  McCabe,  151  N.  C.  458,  in  support  of 
the  proposition  that  'All  courts  and  writers 
agree  that  the  degree  of  care  required  of  per- 
sons using  such  instrumentalities  as  dyna- 
mite in  their  business  is  of  the  highest  and 
what  might  be  reasonable  care  in  respect  to 
grown  persons  of  experience  would  be  negli- 
gence as  applied  to  youth  and  children.  7  A. 
&  £.  411;  Mattson  v.  Minnesota,  etc.  R.  Co. 
195  Minn.  477]  111  Am.  St.  Rep.  487.' " 

We  have  examined  the  other  exceptions  and 
find  nothing  justifying  a  new  trial. 

No  error. 

[444]  Bbown,  J.  {diasentwg) , — ^The  defend- 
ant is  a  corporation  engaged  in  mining  marl 
for  fertilizer  purposes.  On  15  February,  1915, 
the  plaintiff,  a  child  at  that  time  seven  years 
of  age,  entered  a  small  house,  near  the  mines, 
in  which  defendant  kept  some  dynamite  caps 
stored  for  blasting  purposes,  and  like  some 
of  them  and  carried  them  home  with  him.  In 
handling  them  over  a  fire  one  exploded  and 
injured  his  thumb  and  forefinger  on  his  left 
hand  so  that  they  were  amputated.  The  sight 
in  one  ^e  has  been  seriously  and  permanent- 
ly impaired.  The  jury  awarded  damages  in 
the  sum  of  $7,000. 

I  think  my  brother  Allen  has  demonstrated 
in  a  learned  and  interesting  opinion  the 
right  of  the  plaintiff  to  sue  in  the  courts  of 
this  State,  but  I  am  of  opinion  that  upon  all 
the  evidence  he  is  not  entitled  to  recover. 

The  ground  upon  which  a  recovery  is  based 
is  that  defendant  kept  dynamite  in  a  place 


easily  accessible  to  children  and  where  they 
were  likely  to  be  attracted  by  it.  « 

I  do  not  think  the  facts  justify  such  con- 
clusion. The  plaintiff's  evidence  discloses 
that  the  dynamite  caps  were  stored  in  a  house 
prepared  for  the  purpose  and  accessible  to  the 
mining  operations.  They  were  not  scattered 
on  the  floor,  but  were  contained  in  a  tin  box 
on  a  high  shelf  and  beyond  the  reach  of  a 
child  on  the  floor.  There  is  no  evidence  that 
any  childreii  had  been  seen  playing  around 
the  little  house  or  that  defendant  knew  that 
any  had  ever  been  there.  There  is  evidence 
that  children  sometimes  played  around  the 
mine.  The  plaintiff  says  he  had  never  been  to 
the  house  before.  On  the  day  he  was  hurt  he 
was  alone  and  took  the  footpath  leading  to 
the  house  and  finding  the  door  ajar  went  in. 
He  climbed  up  on  something  so  as  to  reach 
the  upper  shelf  and  took  several  of  the  dyna- 
mite caps  out  of  the  box  and  carried  them  off 
with  him.  There  is  no  evidence  that  any  child 
had  ever  been  at  the  house  or  ever  entered  it 
before.  The  door  had  proper  fastenings  on  it 
and  there  is  no  evidence  that  it  was  habitually 
left  open.  The  fact  that  it  was  left  open  on 
this  one  occasion  (by  some  workmen  prob- 
ably )  is  insufficient  in  my  judgment  to  charge 
the  defendant  with  actionable  negligence. 

No  child  had  ever  been  attracted  to  this 
house  before,  not  even  the  plaintiff,  and  there 
was  nothing  going  on  there  which  would  at- 
tract children  and  bring  the  case  within  the 
principle  of  the  turntable  or  attractive' nui- 
sance cases.  The  caps  were  not  left  strewn 
around  the  house  or  on  the  floor  or  placed 
where  children  would  be  likely  to  get  them. 
In  order  to  get  these  caps  plaintiff  had  to 
enter  the  door,  climb  up  on  something  so  as 
to  reach  a  high  shelf  and  then  take  them  out 
of  a  tin  box. 

The  plaintiff  was  a  trespasser,  and  if  he 
was  9ui  juris,  he  may  have  been  guilty  of 
theft. 

[445]  I  have  examined  carefully  many  cases 
in  which  this  subject  has  been  considered, 
notably  Briscoe  v.  Henderson  Lighting,  etc. 
Co,  148  N.  C.  396,  62  S.  E.  600,  19  Ii.R.A. 
(N.S.)  1116,  and  Barnett  v.  Cliffside  Mills, 
167  N.  C.  576,  83  S.  E.  826,  where  most  of 
the  authorities  are  collected  and  reviewed, 
and  I  fail  to  find  any  case  where  liability 
has  been  adjudged  upon  a  state  of  facts  at 
all  similar  to  these. 

Those  in  which  liability  has  been  predicated 
are  apparently  foimded  upon  an  application 
of  the  principle  laid  down  by  Lord  Denman 
in  the  old  case  of  Lynch  v.  Nurdin,  1  Q.  B 
29,  41  E.  C.  L.  422,  quoted  by  Lord  Mac- 
Naghten  in  Cooke  v.  Midland  Great  Western 
R.  Co.  [1909]  A.  C.  (Eng.)  234,  15  Ann.  Cas. 
557  (a  turntable  case),  as  follows : 

^'Tf,"  says  Lord  Denman,  "I  am  guilty  of 
negligence  in  leaving  anything  dangerous  in 
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a  place  where  I  know  it  to  be  extremely  prob- 
"able  that  some  other  person  will  unjustifiably 
set  it  in  motion  to  the  Injury  of  a  third 
party,  and  if  that  injury  should  be  so  brought 
al>out,  I  presume  that  the  sufferer  might 
have  redress  by  action  against  both  or  either 
of  the  two,  but  unquestionably  against  the 
tirst." 

The  principle  of  liability  is  very  fairly  and, 
clearly  stated  in  Mattson  v.  Minnesota,  etc. 
R.  Co.  95  Minn.  477,  5  Ann.  Cas.  498,  104  N. 
W.  443,  111  Am.  St.  Rep.  483,  70  L.R.A.  603, 
as  follows: 

"The  rule  governing  cases  of  this  kind, 
stated  in  substance,  is  that  one  who  main- 
tains dangerous  instrumentalities  or  appli- 
ances on  his  premises  of  a  character  likely 
to  attract  children  in  play,  or  permits  dan- 
gerous conditions  to  remain  thereon  with  the 
knowledge  that  children  are  in  the  habit  of 
I'osorting  thereto  for  amusement,  is  liable  to 
a  child  non  suit  juris  who  is  injured  there- 
from, even  though  a  trespasser.  The  rule  is 
intended  for  the  protection  of  children  of 
tender  years  who,  from  immaturity  are  in- 
capable of  exercising  a  proper  degree  of  care 
for  their  own  protection." 

This  principle  is  applied  in  Barnett  v.  Cliff- 
side  Mills,  supra.  In  that  case  a  boy  eleven 
years  old  got  a  dynamite  cap  which  had  l3een 
carelessly  left  unguarded  by  the  defendant  in 
front  of  the  postoffice  in  the  town  of  Cliffside, 
■where  childreki  were  accustomed  to  play  and 
were  playing,  and  was  injured  by  the  explo- 
sion. Defendant  was  held  liable.  The  opin- 
ion refers  to  the  case  of  Chambers  v.  Milner 
Coal,  etc.  Co.  143  Ala.  255,  39  So.  170,  with 
apparent  approval.  In  the  Chambers  case 
the  powder  house  was  alleged  to  be  negligent- 
ly located,  but  was,  in  fact,  150  yards  from 
the  road  and  near  a  path  seldom  traveled, 
which  is  very  similar  to  the  case  here,  and  de- 
fendant was  held  not  to  be  liable. 

The  case  of  Nicolosi  v.  Clark,  169  Cal.  746, 
147  Pac.  971,  L.R.A.1915F  638,  is  an  instruc- 
tive one  and  very  much  in  point.  In  that  case 
the  defendant  was  a  street  contractor  and  in 
the  conduct  of  his  work  in  excavating  a  sewer 
in  one  of  the  streets,  open  to  the  public,  he 
kept  a  box  used  for  storing  tools  and  imple- 
ments. This  box  was  standing  within  three 
feet  of  the  sidewalk.  There  was  kept  in 
that  box  a  small  box  containing  dynamite 
[446]  caps.  Plaintiff,  a  small  boy  of  ten 
years  of  age,  passing  along  the  street,  saw 
the  open  box,  and  being  prompted  by  childish 
curiosity,  approached  the  box  and  took  from 
the  small  box  a  dynamite  cap,  and,  while 
handling  it  it  exploded  and  injured  him.  A 
demurrer  to  the  action  was  sustained,  and  the 
Court  said,  on  page  640: 

"In  the  case  at  bar  the  plaintiff  was  clearly 
suilty  of  trespass,  if  not  of  peculation.  If 
a  boy  of  ten  years  of  age  is  not  chargeable 


with  knowledge  that  he  has  no  right  to  make 
free  with  the  contents  of  a  box  placed  such 
as  this,  manifestly  a  box  belonging  to  other 
people  and  containing  their  goods,  it  can  only 
be  because  that  particular  boy  is  of  deficient 
intellect  and  understanding.  But  this  is  not 
alleged.  Not  being  alleged,  we  hold  it  plain, 
as  a  proposition  of  law^  that  he  was  guiitj  of 
an  unwarranted  trespass,  barring  his  right  of 
recovery," 

In  Fanning  v.  White,  148  X.  C.  541,  ^  S. 
E.  734,  this  Court  held  that  'To  store  dyna- 
mite being  used  for  the  legitimate  purposes 
necessary  for  the  construction  of  a  railroad 
on  its  right  of  way,  in  a  shanty  with  the  door 
open  and  the  window  torn  out,  affording  any 
person  ample  opportunity  to  see  the  danger, 
with  the  warning  written  or  printed  on  the 
boxes,  cannot  violate  any  duty  owning  to  a 
person  going  upon  the  premises  without  a  li- 
cense, either  ekpress  or  implied." 

I  will  cite  only  a  few  of  the  many  cases  on 
the  subject  which  I  think  support  my  views: 
Rome  Furnace  Co.  v.  Patterson,  120  Ga.  621, 
48  S.  E.  166;  Travell  v.  Bannerman,  174  N. 
Y.  47,  66  N.  E.  683 ;  O'Connor  v.  Brucker,  117 
Ga.  451,  43  S.  E.  731 ;  Etheridge  v.  Central  of 
Georgia  R.  Co.  122  Ga.  863,  50  S.  K  1003: 
Afilick  V.  Bates,  21  R.  I.  281,  42  Ati.  539,  79 
Am.  St.  Rep.  801;  Hughes  v.  Boston,  etc.  R. 
Co.  71  N.  H.  279,  51  Atl.  2070,  93  Am.  St. 
Rep.  518. 

In  this  last  case  the  child  was  nine  yearp 
of  age  and  his  recovery  was  denied  upon  the 
ground  that  he  was  a  trespasser.  Slay  ton  v. 
Fremont,  etc.  R.  Co.  40  Neb.  840,  59  *N.  W. 
510;  Carter  v.  Columbia,  etc.  R.  Co.  19  S.  C. 
20,  45  Am.  Rep.  754;  Ball  v.  Middlesboro 
Town,  etc.  Co.  (Ky.)  68  S.  W.  6;  Perry  v. 
Rochester  Lime  Co.  210  N.  Y.  60.  113  N.  E. 
529,  L.R.A.1917B  1058;  Horan  v.  Watertown, 
217  Mass.  185,  104  N.  E.  464;  Nicolosi  v. 
Clark,  169  Cal.  746,  147  Pac.  971,  L.R.A. 
1915F  638;  Finkheimer  v.  Solomon,  225  Pa. 
St.  333,  74  Atl.  170,  24  L.R.A.(N.S.)  1257. 

It  appears  to  me  that  the  evidence  in  this 
case  is  lacking  the  most  essential  elements 
necessary  to  constitute  liability.  The  element 
of  allurement  is  lacking,  for  the  mine  was 
shut  down  and  work  had  stopped.  There  was 
nothing  apparent  in  the  house  calculated  to 
entice  the  plaintiff  to  leave  the  path  and  go 
into  it  unless  he  went  in  to  pilfer  and  to 
take  what  any  boy  seven  years  old  of  ordi- 
nary sense  and  morality  must  have  known  he 
had  no  right  to  take.  He  did  not  know  that 
there  was  dynamite  in  there,  for  that  was 
shut  up  in  a  tin  box  on  an  upper  shelf  and  be- 
yond his  observation  and  reach  from  the  floor. 

[447]  The  element  of  probability  <or,  as 
Lord  Denman  puts  it,  "extreme  probability") 
13  entirely  waiting.  No  human  foresight 
could  be  expected  to  anticipate  that  a  normal 
seven-year-old  boy  would  leave  the  path,  go 
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into  the  house,  climb  up  to  an  upper  shelf, 
and  purlain  dynamite  caps  out  of  a  tin  box 
and  carry  them  off  with  him,  for  there  is 
not  a  scintilla  of  evidence  that  a  child  had 
ever  before  entered  the  house  or  been  seen 
about  its  door. 

With  the  utmost  deference  for  the  opinion 
of  mv  brethren,  I  am  convinced  that  their 
judgment  in  this  case  imposes  a  liability  be- 
yond any  ever  pronounced  by  a  Court  before 
in  this  character  of  case,  and  that  it  inflicts 
a  penalty  upon  this  defendant  unwarranted 
by  lav  or  justice. 

NOTE. 

The  reported  case  holds  that  a  resident 
alien  enemy  is  entitled  to  sue  as  next  friend 
of  his  infant  son  for  personal  injuries  to  the 
son.  The  subject  of  alien  enemies  is  fully 
di^'ussed  in  the  notes  to  Daimler  Co.  v.  Con- 
tinental Tyre.  etc.  Co.  Ann.  Cas.  1917C  170, 
and  U.  S.  v.  Meyer,  Ann.  Cas.  1918C  704. 
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Pnblic  Oflcera  —  Limiting  Consecntire 
Serriee  —  Validity  of  Statute. 

A  statutory  provision  (Acts  1915,  p.  52), 
amending  an  act  (Acts  1911,  p.  289)  creating 
a  commission  form  of  municipal  government 
and  regulating  the  selection  and  election  of 
commissioners,  which  provides  that  no  person 
fthatl  be  eligible  to  the  office  of  president  or 
member  of  the  board  of  commissioners  who 
shall,  either  by  election  or  appointment,  have 
held  the  office  of  president  or  member  of  the 
board  of  commiasioners  for  three  consecutive 
years  within  the  four  years  immediately  pre- 
ceding the  date  of  the  election,  is  not  uncon- 
stitutional, as  exceeding  the  power  of  the 
legislature  to  fix  the  qualifications  for  the 
office  of  city  commissioner;  the  matter  of  be- 
ing a  candidate  being  merely  a  privilege  and 
not  a  right. 

[See  note  at  end  of  this  case.] 
Same. 

A  statutory  provision,  amending  an  act 
creating  a  commission  form  of  municipal  gov- 
ernment and  regulating  the  selection  and  elec- 
tion of  commissioners,  which  provides  that  no 
person  shall  be  eligible  to  the  office  of  city 
commissioner  who  shall  have  held  such  office 
for  three  consecutive  vears  within  the  four 


years  preceding  the  date  of  election,  does  not 
violate  Const.  §  22,  nor  Const.  U.  S.  art.  1, 
§  10,  relating  to  ex  post  facto  laws;  an  ''ex 
post  facto  law"  being  one  which  imposes  a 
punishment  for  an  act  which  was  not  punish- 
able when  it  was  committed,  and  imposes  ad- 
ditional punishment,  or  changes  the  rules  of 
evidence  by  which  less  or  different  testimony 
is  sufficient  to  convict. 

[See  note  at  end  of  this  case.] 


''An  act  to  amend  an  act  to  create  a  com- 
mission form  of  municipal  government,  .  .  . 
and  to  regulate  the  selection  and  election  of 
commissioners,  .  .  "  which  provides 'that 
no  person  shall  be  eligible  to  the  office  of  com- 
missioner who  has  held  such  office  for  three 
consecutive  years  within  the  four  years  im- 
mediately preceding  the  election,  does  not  vio- 
late Const.  §  45,  requiring  that  each  law  shall 
contain  one  subject,  which  shall  be  clearly  ex- 
pressed in  its  title. 

[See  note  at  end  of  this  case.] 

Same. 

A  statutory  provision  amending  an  act  to 
create  a  commission  form  of  municipal  gov- 
ernment and  to  regulate  the  selection  and 
election  of  commissioners,  which  provides  that 
no  person  shall  be  eligible  to  the  office  of  com- 
missioners who  shall  have  held  such  office 
for  three  consecutive  years  within  the  four 
years  immediately  preceding  the  date  of  the 
election,  is  not  invalid,  as  being  retroactive, 
when  applied  to  a  candidate  for  office  who  had 
held  the  office  of  city  commissioner  for  two 
and  one-half  years  before  the  statute  was 
passed. 

[See  note  at  end  of  this  case.] 

Appeal  from  City  Court  of  Montgomery: 
McIXTYBE,  Judge. 

Action  for  mandamus.  W.  B.  Brassell, 
relator,  and  C.  B.  Teasley,  defendant.  Judg- 
ment for  defendant.  Relator  appeals.  The 
facts  are  stated  in  the  opinion.    AffibmO). 

W,  A,  Chmter,  Evans  d  Parrish  and  E,  8. 
Watta  for  appellant. 
JBill,  HiU,  Whiting  d  Stem  for  appellee. 

[576]  Upon  consideration  of  this  appeal 
by  the  full  bench  and  without  a  previously 
prepared  opinion  in  the  cause.  Justice  Mc- 
Clellan  was  directed  by  the  court  to  prepare 
the  following  opinion  expressing  the  court's 
views  and  conclusions  on  the  appeal: 

This  is  an  appeal  from  an  order  of  the  as- 
sociate judge  of  the  city  court  of  Montgomery 
declining  to  award  a  rule  nisi  to  the  judge 
of  probate  of  Montgomery  county,  "requiring 
him  to  allow  cause  why  he  should  not  re- 
ceive and  file  the  statement  and  petition  of 
Walter  R.  Brassell  to  have  his  name  placed 
upon  the  ballot  to  be  used  at  the  election  to 
be  held  in  the  city  of  Montgomery  on  the 
third,  Monday  in  September  next  after  the 
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date  hereof  for  commissioner  for  the  city  of 
Montgomery,  [677]  which  said  original  state- 
ment and  petition  is  attached  to  tlie  petition" 
for  the  rule  nisi.  The  judge  of  probate  re- 
fused to  receive  and  file  said  statement  and 
petition.  The  associate  judge  responded  to 
the  petition  for  the  rule  as  follows:  "Now 
upon  consideration  the  luidersigned  doth  here- 
by refuse  to  grant  said  rule  nisi,  addressed 
to  the  said  Teasley  [the  judge  of  probate], 
as  prayed  for  by  the  petition  herein,  for  the 
reason  upon  which  the  said  Teasley  himself 
acted^  namely,  that  it  appears  from  said 
statement  that  the  said  Walter  R.  Brassell 
has  held  by  appointment  the  office  of  commis- 
sioner for  Montgomery  for  three  consecutive 
years  just  preceding  the  presentation  of  said 
statement  and  petition. 

"This  31st  day  of  May,  1915." 

The  ground  or  basis  upon  which  the  decli- 
nation of  the  judge  of  probate  to  receive 
said  statement  and  petition  was  rested,  as 
well  as  the  reason  upon  which  the  associate 
judge  refused  the  rule  nisi  to  the  judge  of 
probate,  is  found  in  section  11  of  the  amend- 
atory act,  applicable  to  the  government  of 
the  city  of  Montgomery,  passed,  over  the  veto 
of  Governor,  on  February  6,  1915  (Acts  1915, 
p.  52).  The  provision  of  section  11  in  ques- 
tion is  as  follows:  ''No  person  shall  be  eligi- 
ble to  the  office  of  president  or  member  of  the 
board  of  cconmissioners  .  .  .  who  shall, 
either  by  election  or  appointment,  have  held 
the  office  of  president  or  member  of  the  board 
of  commissioners  of  any  such  city,  three  con- 
secutive years,  within  four  years  immediately 
preceding  the  date  of  the  election  for  members 
of  the  board  of  commissioners." 

The  title  of  the  amendatory  act,  of  which 
section  11  is  a  part,  is  as  follows :  "To  amend 
an  act  entitled  'An  act  to  provide  and  create 
a  commission  form  of  municipal  [578]  govern- 
ment and  to  establish  same  in  all  cities  of 
Alabama  which  now  have  or  which  may  here- 
after have  a  population  of  as  much  as  twen- 
ty-five thousand  and  less  than  fifty  thousand 
people,  according  to  the  last  federal  census, 
or  any  such  census  which  may  hereafter  be 
taken;  to  regulate  the  selection  <md  election 
of  commissioners  and  their  terms  of  office 
and  recall  from  office;  to  fix  their  powers, 
duties  and  compensation;  to  punish  improper 
conduct  in  connection  with  elections  and 
petitions  hereunder;  to  abolish  police  com- 
missioners, aldermen  and  certain  other  city 
officials,  and  otherwise  provide  for  the  crea- 
tion and  maintenance  of  said  commission 
form  of  government,'  approved  April  6, 1911." 

The  contention  is  that  the  quoted  feature 
of  section  11  is  unconstitutional  and  void,  if 
applied  to  the  election  in  September,  1915, 
and  to  the  petitioner,  who  is  within  the  terms 
of  the  provision,  having  held  the  office,  for 
which  he  would  be  a  candidate  for  nomina- 
tion and  election  at  the  September,  1915,  elec- 


tion, by  appointment,  tar  the  peiiod  men- 
tioned in  section  11.       . 

We  cannot  do  better  than  to  set  out  in  the 
opinion  the  four  grounds  or  reasons  suocinct- 
ly  set  out  in  the  brief  for  appellant,  Brassell. 
The  report  of  the  appeal  will  contain  the  au- 
thorities relied  on  by  appellant,  referring 
them  to  the  appropriate  points  of  ccmtention 
to  be  quoted.  These  reasons  or  grounds  are 
as  follows: 

"I.  The  Legislature  was  and  is  without 
authority  to  make  as  a  qualification  to  the 
right  to  hold  office  as  president  or  member 
of  the  board  of  commissioners  that  one  has 
not  for  three  consecutive  years  immediately 
preceding  the  date  of  the  election  for  members 
of  the  board  of  commissioners,  held  the  ofiice 
as  president  or  member  of  the  board  of  com- 
missioners.   .    .    . 

[579]  "IT.  Said  part  of  said  section  11  is 
violative  of  section  22  of  the  Constitution 
of  Alabama  and  article  1  of  section  10  of  the 
federal  Constitution.  It  is  an  ex  post  facto 
law.    .    .    . 

"III.  Said  part  of  said  section  11  is  viola- 
tive of  section  45  of  the  Constitution  of  Ala- 
bama, in  that  the  title  is  prospective,  while, 
the  subject-matter  is  ex  post  facto  or  retros- 
pective.   .    .     . 

"IV.  Said  part  of  said  section,  if  not  bad 
on  account  of  the  grounds  assigned  above, 
must  be  construed  to  apply  to  the  commis- 
sioners 'hereafter'  elected  or  appointed.  ..." 

(1)  1.  Proposition  1  cannot  be  approved 
in  view  of  the  apt  authority  afforded  by  the 
decision  in  Finklea  v.  Farish,  160  Ala.  230, 
49  So.  366.  It  was  there  held  that  the  change 
wrought,  from  the  Constitution  of  1875  in 
respect  of  the  qualifications  or  eligibility  of 
persons  to  hold  office,  by  the  Constitution 
of  1901  in  that  regard,  "evidenced  a  purpose 
to  change  the  policy  of  the  state,  to  avoid 
implications  adjudged  to  arise  out  of  such 
sections  (enumerated  above  in  that  opinion) 
in  Dorsey's  Case,  7  Port.  (Ala.)  293,  and 
in  Eentz  v.  Mobile,  120  Ala.  623,  24  So.  952, 
to  have  general  qualifications  for  office,  other 
than  those  enumerated  in  section  60,  to  the 
discretion  and  determination  of  the  L^sla- 
ture."  The  two  cases  just  referred  to  in  the 
quotation  are  those  chiefly  relied  upon  to  jus- 
tify the  first  proposition  of  the  appellant.  As 
seen,  they  are  not  authority  under  the  pres- 
ent organic  law.  There  is  nothing  in  the  Con- 
stitution of  1901  which,  directl}'  or  indirect- 
ly, restricts  the  right  of  the  Legislature  to 
fix  the  qualifications  to  hold  the  municipal 
office  of  city  commissioner. 

(2)  2.  The  second  proposition  of  appellant 
is  not  tenable,  for  the  reason  that  section  11 
is  not  within  the  [580]  class  called  ex  post 
facto  laws.  There  are  various  definitions  of 
such  laws,  a  number  of  which  are  noted  in 
8  Cyc.  p.  1027.  We  take  that  set  forth  in 
the  text  as  satisfactory,  though  others  are. 
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doubtless^  equally  as  well  phrased:  ''An  ex 
post  facto  law  is  one  which  imposes  a  punish* 
ment  for  :an  act  which  was  not  punishable 
when  it  was  committed,  imposes  additional 
punishment,  or  changes  the  rules  of  evidence, 
by  which  less  or  different  testimony  is  suffi- 
cient to  convict." 

The  prohibition  against  the  passage  of  ex 
poBt  facto  laws  <«ily  applies  to  penal  or  crim- 
inal  matter8.«-€alder  v.  Bull,  3  Dall.  386, 
I  U.  S.  (L.  ed.)  648;  Bloodgood  v.  Cammack, 
5  Stew.  &  P.  (Ala.)  276,  280;  Aldridge  v. 
Tu3cumbia,  etc.  R.  Co.  2  Stew.  &  P.  (Ala.) 
199,  23  Am.  Dec.  307;  Washington  v.  State, 
75  Ala.  582,  586,  51  Am.  Kep.  479;  8  Gyc. 
1028, 1029.  Section  11  of  the  law  in  question 
"neither  takes  away  a  l^al  right  nor  im- 
poses a  legal  burden,  one  of  which  is  neces- 
sary to  the  infliction  of  a  penalty"  or  the 
imposition  of  a  punisliment. — Washington  v. 
State,  75  Ala.  582,  61  Am.  Rep.  479.  The 
Legislature  has,  as  to  the  municipal  office  in 
question,  an  unrestricted  discretion  as  to 
what  shall  be  the  qualifications  for  such  office. 
The  exercise  of  this  discretion,  through  an 
otherwise  valid  enactment,  is  not  the  impo- 
sition of  a  punishment  upon  the  appellant, 
but  the  visitation,  by  the  Legislature,  of  its 
power  to  prescribe  the  qualifications  for  ten- 
ants of  the  office  of  city  commissioner.  The 
petitioner  did  not  have,  nor  has  he  now,  any 
ve&ted  or  other  character  of  right  that  would 
or  could  be  infringed  or  impaired  by  the  leg- 
islative prescription  of  qualifications  for  this 
office  that  would  exclude  the  petitioner  from 
the  privilege  of  holding  the  office. — Washing- 
ton V.  State,  supra. 

(3)  3.  The  third  proposition  is  rested  for 
authority  upon  Lindsay  v.  U.  S.  Sav.  etc. 
Assoc.  120  Ala.  156,  [581]  176,  24  So.  171, 
42  L.R.A.  783.  If  that  decision  has  basis  for 
application  to  the  enactment  under  review  it 
would  compel  the  conclusion  there  set  forth, 
viz.,  that  a  title  of  an  act  which  manifests 
no  purpose  or  intent  to  treat  or  to  affect,  in 
the  body  of  the  act,  past  transactions  or  to 
legislate  to  a  "retrospective"  effect  is  not  a 
sufficient  compliance  with  section  45  of  the 
Constitution  of  1901  which  reads  as  here  per- 
tinent: "Each  law  shall  contain  but  one  sub- 
ject, which  shall  be  clearly  expressed  in  its 
title.    .    .    ." 

A  statement  of  the  subject-matter  of  the 
ruling  made  in  that  case  will  demonstrate 
its  complete  inapplication  to  the  matter  of 
w>ntroversy  presented  on  this  appeal.  In  Jor- 
dan V.  McCkure  Lumber  Co.  170  Ala.  289, 
321,  54  So.  415,  424,  reference  was  made  to 
the  Lindsav  Case,  and  this  cautionarv  remark 
was  well  interposed.  "We  have  no  criticism 
to  make  of  what  is  said  in  that  opinion  about 
retrospective  logrolling  and  hodgepodge  legis- 
lation; but  it,  like  all  other  decisions,  should 
lie  confined  to  the  cases  in  hand,  or  those  put 
in  the  decisions." 


The  case,  in  the  presently  pertinent  par- 
ticular, is  thus  accurately  stated  by  Brickell, 
C.  J.  (120  Ala.  171,  172,  24  So.  176  [42 
L.R.A.  783] ) ;  "The  further  insistence  of  the 
appellant  is  that  leffoiiaing  past  tranaaotions 
— ^the  purging  from  the  taint  of  usury  the 
particular  transactions  to  which  the  fifth  sec- 
tion refers — is  not  a  subject  expressed  in  the 
title  of  the  act  of  which  it  forms  a  part,  and 
is  offensive,  therefore,  to  the  clause"  just 
before  quoted  from  section  45  of  the  Consti- 
tution of  1901.     (Italics  supplied.) 

The  Chief  Justice  proceeds:  "The  title  of 
the  act  id  of  rather  peculiar  construction. 
First,  as  is  more  usual,  general  words  are 
employed  to  express  the  subject — ^'To  regulate 
the  business  of  building  and  loan  associations 
[582]  in  this  state.'  These  general  words 
are  succeeded  by  an  abstract  or  catalogue  of 
the  contents  of  the  act,  expressive  of  the  mat- 
ter of  each  section  (except  the  repealing 
clause  of  laws  in  conflict  with  the  act),  de- 
scending to  the  section  declaring  that  the  act 
should  take  effect  immediately  on  its  passage 
and  approval.  The  part  or  clause  of  the  title 
to  which  the  fifth  section  must  be  referred — 
for  there  is  no  other  to  which  it  can  be  re- 
ferred— reads:  'Defining  premiums,  fines  and 
stock  taken  to  repres^it  premiums.'  " 

It  thus  appears  that  the  body  of  the  act 
(section  5)  undertook  to  validate — ^''to  purge 
from  the  taint  of  usury" — past  transactions, 
to  render  valid  contracts  already  entered  in- 
to and  binding  upon  the  parties  before  the 
act  was  passed,  when  the  only  particular 
feature  of  the  title  to  which  that  provision 
(in  section  5)  could  be  referred  was  in  these 
words:  ''Defining  premiums,  fines  and  stock 
taken  to  represent  premiums.'  " 

Subsequently,  in  the  opinion,  it  was  esx- 
pressly  ruled  (120  Ala.  176,  24  So.  171,  42 
L.R.A.  783)  that  the  effect  of  the  body  of 
the  act,  as  there  involved,  was  to  have  a 
"retrospective"  operation  upon  "past  transac- 
tions." The  court,  therefore,  held  that  the 
act  (section  5)  was  partially  void,  because 
the  title  did  not  comprehend  an  application 
of  its  provisions  (section  6)  to  "past  trans- 
actions," and  it  was  condemned  ( 120  Ala.  177, 
24  So.  171,  42  L.R.A.  783)  "in  so  far  as  the 
past  transactions  of  the  association  are  at- 
tempted to  be  legalized."  It  is  plain  that 
the  subject  of  the  "expository"  act  (section. 
5)  was  a  matter  in  the  past  only,  and  that, 
so  far  as  those  past  transactions  were  con- 
cerned, it  could  not  operate,  in  the  then  pres- 
ent or  future,  except  as  an  attempt  to  give 
a  certain  legal  effect,  defined  in  the  act,  to 
contracts  already  executed,  [683]  and  to 
thereby  change  the  obligations  of  the  parties 
to  contracts  already  marking  and  establish- 
ing the  obligations  of  the  parties. 

The  act  under  consideration,  as  respects  its 
title  and  the  quoted  provisions  of  section  11, 
is  not  a  retrospective  law,  as  the  court  found 
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the  law  to  be  in  the  Lindsay  Case.  The  law 
there  in  question  could  not  operate,  and  pat- 
ently was  not  intended  to  operate,  upon  any 
past  election  for  city  commissioner  in  the 
municipality  of  Montgomery,  by  prescribing^ 
the  qualifications  of  persons  eligible  to  hold 
that  municipal  office  under  an  election  to.be 
held  in  the  future.  The  law  (section  11) 
was  obviously  only  intended  to  operate,  to 
fix  qualifications,  in  the  future;  that  is,  after 
it  be  came  effective  as  a  statute  of  the  state. 
What  section  11  does  is  to  fix,  for  a  future 
election,  a  qualification  for  election  to  that 
municipal  office — a  qualification  based  upon 
tenure  of  the  office  for  "three  consecutive 
years,  within  four  years  immediately  preced- 
ing the  date  of  election  for  members  of  the 
IxMird  of  commissioners."  .  The  governmental 
theory  or  principle  to  which  this  provision 
may  be  referable  is  that  given  effect  in  our 
Constitution  in  the  particulars  wherein  cer- 
tain executive  officers  are  restricted  to  one 
term;  and  this  upon  the  notion  that  the  oc- 
cupant of  auch  an  office  may  be  relieved  of 
any  temptation  to  so  conduct  or  use  its  func- 
tions or  opportunities  as  to  contribute  to  his 
recommission  thereto. 

Now  as  to  the  title:  The  particular  fea- 
ture thereof — aside  from  anv  other  that 
might  be  asserted  as  comprehending  the  phase 
of  the  subject  of  the  act  affected  by  section 
11 — is  in  these  words,  italicized  before  herein 
in  the  appropriate  connection:  **.  .  .  To 
regulate  the  selection  and  election  of  commis- 
sioners. ..."  Do  these  words  in  the  title 
answer  the  prescription  [584]  of  section  45 
of  the  Constitution,  which  requires  that  "each 
law  shall  contain  but  one  subject,  which  shall 
be  clearly  expressed  in  its  title?"  In  Hub- 
bard v.  State,  172  Ala.  377,  66  So.  615,  this 
CiH-rect  statement  was  approvingly  quoted: 
".  .  .  The  title  may  be  so  written  as  to 
form  an  index  to  the  provisions  of  the  body 
of  the  act;  but  if  only  one  subject-matter  is 
the  essence  of  the  act,  and  its  provisions  are 
referable  and  cognate  to  the  general  subject, 
the  constitutional  mandate  is  not  violated. 
In  short,  the  Constitution  is  not  offended  if 
the  act  has  but  one  general  subject,  and  that 
is  fairly  indicated  by  the  title." 

To  like  effect  is  the  recent  case  of  State 
V.  Mobile  County,  180  Ala.  489,  499,  600,  61 
So.  371.  There,  as  here,  the  first  expression 
in  the  title  was  general  and  comprehensive, 
that  being  followed,  as  here,  by  subdivisions 
of  the  title.  It  was  there  said  of  the  sub- 
division: "The  several  subdivisions  of  this 
title  are  all  germane  to  one  another,  and 
might  well  have  been  grouped  under  the 
broader  subject  of  highways  in  Mobile  coun- 
ty." 

Here  the  title's  opening  sentence  announced 
the  legislative  purpose  to  amend  an  act  en- 
titled "An  act  to  provide  and  create  a  com- 


mission form  of  municipal  government  and 
to  establish  same  in  air  cities"  of  a  certain 
class,  and  then  follows  the  particular  expres- 
sion with  reference  to  the  "selection  and  elec- 
tion" of  commissioners.  Manifestly  the  "se- 
lection and  election"  of  commissioners  is 
referable,  germane,  and  cognate  to  the  single 
subject  first  nientioaed  in  the  title  and 
treated  in  the  body  of  the  act,  viz.,  the  pro- 
vision for  creation  and  establishment  of  a 
commission  form  of  government  in  cities  of 
a  certain  class. 

The, case  of  State  v.  Gunter,  170  Ala.  165, 
174,  54  So.  283,  285,  is  an  apt  authority  up- 
on [565]  the  question  now  under  considera- 
tion. The  entire  title  of  that  act  was  this: 
"An  act  to  make  the  judge  of  the  city  court 
of  Montgomery,  and  the  associate  judge  of 
the  city  court  of  Montgomery,  elective  by  the 
people." — Acts  1907,  p.  517. 

The  act  in  its  body  changed  the  term  of 
the  office.  This  court,  without  division,  ruled 
as  follows  (omitting  the  citation  of  authori- 
ties) :  '"The  next  insistence  is  that  the  act 
of  1907  violates  section  45  of  the  Constitu- 
tion, in  tliat  it  contains  more  than  one  sub- 
ject, or,  if  it  contains  but  one  subject,  it  is 
not  clearly  expressed  in  the  title.  While  the 
act  deals  with  two  judges,  they  are  officials 
of  the  same  court,  and  are  so  akin  or  so 
closely  allied  with  each  other  as  to  be  one 
and  tlie  same  subject.  In  dealing  with  titles 
to  acts,  this  court  has  often  held  that  sec- 
tion 45  is  complied  with  if  the  title  is  single 
in  subject  and  e)cpression  and  the  details  of 
the  law  embrace  matters  relevant  and  perti- 
nent, or,  as  is  more  comprehensively  said, 
germane  and  cognate,  to  the  title  subject.  If 
the  object  or  subject  is  stated  generally  in 
the  title,  it  would  include  incidents  and  sub- 
sidiary details,  and  the  title  in  question  pur- 
ports to  deal  with  the  selection  of  judges, 
and  we  think  the  fixing  of  the  term  of  of- 
fice, the  length  of  and  the  commencement  of 
same,  is  incidental  and  subsidiary  to  the  sub- 
ject, as  expressed  in  the  title,  and  which  said 
title  was  not  used  in  a  restrictive  sense.  .  .  . 
The  fixing  of  the  term  of  office  of  the  judges 
being  germane  to  the  subject  of  selecting 
them,  it  matters  not  whether  the  term  so 
fixed  infringed  upon  the  existing  term  or  not, 
as  the  title  was  sufficient  to  inform  the  Legis- 
lature and  the  public  that  the  act  provided 
a  new  method  of  selecting  the  judges  of 
the  city  court,  and  would  deal  with  the 
terms  they  were  to  hold,  and,  if  the  terms  so 
fixed  [5861  would  encroach  upon  existing 
terms,  the  title  was  sufficient  to  notifv  all 
parties  at  interest  that  the  term  of  office 
would  be  dealt  with,  and  when  the  new  terms 
would  commence,  whether  before  or  after  the 
expiration  of  existing  terms.  .  .  .  The  act 
in  question  is  unlike  the  one  condemned  in 
the  case  of  Lindsay  v.  U.  S.  Sav.  etc.  Assoc. 
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120  AU.  156,  24  So.  171,  42  L.R.A.  783.  The 
act  there  sought  to  legalize  past  transactions, 
and  was  held  to  be  beyond  the  contemplation 
of  the  title,  while  the  title  of  the  act  of 
1879,  and  which  is  quite  similar  to  the  pres- 
ent title,  was  held  to  be  broad  enough  to 
cover  the  appointment  and  selection  of  judges, 
as  well  as  the  fixing  of  the  term  of  office,  in 
the  case  of  Winter  v.  Sayre,  118  Ala.  1,  24 
So.  89,  supra,  and  in  the  opinion  by  Brickell, 
C.  J.,  who  was  the  writer  also  of  the  opinion 
in  the  Lindsay  Case,  supra.  So,  too,  does  the 
present  act  find  support  in  the  case  of  Carter 
V.  Price,  50  Ala.  568,  supra,  and  which  has 
never  been  overruled  or  criticized  so  far  aa 
we  have  been  able  to  discover." 

Certainly  if  the  title  involved  in  State  ▼. 
Gunter,  supra,  was  sufficient  to  comprehend, 
witliin  the  prescription  of  the  Constitution 
(section  45),  legislation  materially  affecting 
the  term  of  the  office  there  in  question,  when 
the  title  only  referred  to  the  mode  of  election, 
the  title  here,  referring  as  it  does  to  the  reg- 
ulation of  the  "selection  and  election''  of  the 
commissioners,  necessarily  comprehends  the 
qualifications  or  eligibility  of  persons  for  elec- 
tion to  that  munici]>al  office.  If  the  title  in 
the  former  case  was  sufficient  to  justify  pro- 
visions, in  the  body  of  the  law,  affecting  or 
changing  the  term  of  the  office,  it  would  seem 
to  be  beyond  possible  question,  unless  the 
former  decision  is  to  be  overruled,  that  the 
title  here  involved  was  sufficient  [587]  to 
justify,  in  the  body  of  the  law,  the  prescrip- 
tion of  qualifications  for  those  eligible  to 
election  to  the  office. 

(4)  But  it  is  urged  that  the  law  (section 
11)  is  retroactive  if  it  is  applicable  or  is 
applied  to  the  petitioner  in  the  election  to 
ht  held  in  September,  1915,  who  will  have  held 
the  offiee,  by  appointment  for  3  coQsecutive 
Years  immediately  preceding  that  election, 
and  that  his  unbroken  tenure,  for  or  on  which 
he  is  disqualified  by  section  11  to  be  elected 
to  the  office,  antedates  the  enactment  by 
abont  2^  of  the  3  years  prescribed;  and  that 
the  title  is  not  fairly  susceptible  of  a  con- 
gtmction  or  interpretation  which  would  ac- 
cord to  it  an  effect  to  advise  its  readers  or 
the  lawmakers  of  an  intent  to  deal  in  the  act 
with  ''past  transactions"  or  past  facts.  As 
b&s  been  before  indicated,  we  feel  certain  that 
section  11  is  not  a  retroactive  law.  This 
section  visits  no  punishment.  It  is  not  an 
ex  post  facto  law.  It  governs  a  subject,  viz., 
qualification  for  a  municipal  office,  over  which 
the  Legislature  has  a  discretion,  not  re- 
stricted by  the  Constitution. — Finklea  v.  Far- 
riah,  supra.  In  determining  the  qualification, 
as  written  in  section  11,  the  lawmakers  looked 
back  of  the  dates  of  their  legislation  in  this 
regard,  and  based  a  qualification  for  future 
eligibility  to  the  Office  upon  a  past  fact,  viz., 
tenure  thereof  for   the  time  prescribed   im- 


mediately preceding  the  election.  That  ia  the 
doctrine  underlying  Washington  v.  State,  su- 
pra, where  even  a  past  conviction  of  crime 
was  held  not  to  be  an  improper  or  invalid 
reason  or  ground  on  which  to  deny  the  priv- 
ilege of  the  ballot.  A  striking  illustration 
of  the  confirmation  of  the  validity  of  laws 
which  base  a  rule  for  future  action,  or  affect- 
ing future  conduct,  even  with  reference  to  an 
honorable  profession,  upon  a  past  fact,  is 
found  in  Hawker  v.  New  [588]  York,  170 
U.  S.  189,  18  S.  Ct.  673,  42  U.  S.  (L.  ed.) 
1002,  in  which'  our  Washington  Case  is  ap- 
provingly cited.  There  the  Supreme  Court 
vindicated  a  law  that  even  based  a  disqualifi- 
cation for  license  to  practice  a  profession  up- 
on a  past  fact;  the  court  giving  effect  to  the 
view  that,  unless  otherwise  restrained,  the 
lawmakers  may  accept  and  establish,  as  a  con- 
dition to  disqualification  for  license  fixed  by> 
the  enactment,  a  rule  of  disqualification 
predicated  of  their  conception  of  the  eviden- 
tial effect  qS  past  conduct  to  show  that  one 
committing  it  was  not  a  proper  person  to 
practice  the  profession  in  question,  and  this 
in  a  case  where  the  person  had  paid  the  penal- 
ty of  the  law  in  effect  when  he  offended.  Here 
the  basis  of  the  disqualification  is  not  any 
moral  or  legal  offense  on  the  part  of  any  one 
within  the  terms  of  section  11.  That  section 
must  be  attributed  to  a  purpose  to  make  a 
governmental  r^ulation  as  upon  a  notion 
(whether  well  or  ill  founded  we  cannot  and 
do  not  even  consider)  that  the  better  public 
service  may  be  secured  by  the  rule  set  up 
by  section  11 ;  that  this  notion  should  be  giv- 
en eff^t  upon  any  now  in  office  who  are  with- 
in the  terms  of  section  11.  The  legislative 
discretion  and  judgment  has  been  expressed 
in  section  11,  and  this  court  cannot  annul 
it,  in  such  circumstances,  without  departing 
from  the  sphere  of  its  functions  and  powers. 

Unless  there  is  something  in  the  law  itself 
or  in  the  Constitution,  which  commands  or 
requires  an  interpretation  or  construction 
that  would  suspend  the  law  or  put  it  into 
effect,  in  whole  or  in  part,  at  a  more  remote 
date,  it  is  always  held  that,  after  a  law  is 
enacted,  it  is  applicable  and  applies  to  the 
first  subject-matter  upon  which  it  may  oper- 
ate under  its  terms,  thereby  giving  effect  to 
the  intention  of  the  lawmakers.  In  section 
[589]  28  it  is  expressly  provided:  'This  act 
shall  take  effect  immediately."  There  is 
nothing  in  this  which  would  justify  the  court 
in  holding  that  section  11  was  not  operative 
to  fix  the  qualifications  for  the  office  for  the 
election  to  l)e  held  in  September,  1915.  There 
is  an  argument,  predicated  of  the  asstuned 
application  of  tlie  Lindsay  Case,  that  the  title 
was,  as  respects  the  provisions  of  section  11, 
liable  to  the  charge  that  ''surprise  or  fraud 
upon  the  Legislature*'  might  have  been  a  re- 
sult,  because   the   title   did   not   specifically 
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note  the  fact  or  rule  spoken  by  section  11. 
This  argument  is  entirely  refuted  by  the  fact 
that  the  Chief  Executive,  under  and  accord- 
ing to  the  authority  of  section  125  of  the 
Constitution,  formally  communicated  to  the 
Legislature  his  dissenting  views  with  respect 
to  the  wisdom,  propriety,  etc.,  of  the  provi- 
sions of  section  11  of  this  act,  and,  in  accord- 
ance- therewith,  proposed,  as  he  may  under 
section  125  of  the  organic  law,  a  specific 
amendment  which,  if  accepted  by  the  lawmak- 
ers, would  have  eliminated  the  qualification 
for  the  office  set  up  in  section  11.  Notwith- 
standing this  disapproval  of  section  11  by  the 
Executive,  and  notwithstanding  the  amend- 
ment he  proposed,  the  Legislature  repassed 
the  bill,  including  section  11,  and  thereby 
made  it  a  law.  It  is  certain,  under  the  cir- 
cumstances stated,  that  the  lawmakers  were 
fully  aware  that  section  11  was  what  it  is. 

We  see  no  error  in  the  conclusion  given 
effect  by  the  associate  judge  in  his  refusal  of 
the  rule  nisi.  His  order  or  judgment,  there- 
fore, must  be  affirmed. 

Affirmed. 

Anderson,  C.  J.,  and  Gardner  and  Thomas, 
JJ.,  concur.  Mayfield,  Sayre,  and  Somerville, 
JJ.,  dissent. 

On  Keheabino. 
(June  30,  1915.) 

[5d0]  McCiELLAN,  J. — In  paragraph  2  of 
the  foregoing  opinion  this  expression  occurs: 
"The  Legislature  has,  as  to  the  mimicipal 
office  in  "question,  an  unrestricted  discretion 
as  to  what  shall  be  the  qualifications  fot  such 
office." 

One  of  the  counsel  filing  a  brief  for  the 
appellant  has  seized  upon  the  word  "unre- 
stricted" in  that  sentence,  and  from  that  as 
a  premise  has  asserted  that  this  court  must, 
if  it  adheres  to  its  views  as  expressed  in  the 
foregoing  opinion,  hold  to  be  valid  an  im- 
agined legislative  act  that  might  base  qualifi- 
cations for  municipal  offices  or  officers  upon 
fanciful,  if  not  absurd,  grounds.  To  that 
character  of  argument  response  may  be  made 
in  the  language  employed  by  this  court,  in 
reply  to  a  like  argument,  in  Dorman  v.  State, 
34  Ala.  246:  ''But  it  is  sufficient  to  say  that 
the  General  Assembly  has  not,  in  fact,  done 
what  it  is  suggested  it  may  hereafter  do. 
We  are  here  to  decide  actual,  not  possible, 
cases.  All  that  we  can  or  ought  to  do 
is  to  determine  whether  this  particular  law 
is  constitutional.  We  are  certainly  not  pre- 
pared to  hold  that  a  Legislature  shall  not  ex- 
ercise a  constitutional  power  to  any  extent, 
because  some  succeeding  Greneral  Assembly 
may  exercise  it  beyond  the  proper  limit. 
That  would  be  to  say  that  a  lawful  power 
must  not  be  used  at  all,  because  it  may  be 
abused." 


In  the  Finklea-Farrish  Case,  160  Ala.  230, 
49  So.  366,  it  was  expressly  ruled  that,  ex- 
cept as  restrained  by  section  60  of  the  Consti- 
tution of  1901,  the  establishment  of  general 
qualifications  for  office  was  left  "to  the  dis- 
cretion and  determination  of  the  Legislature,'* 
and  that  sound  expression  of  constitutional 
rule  then,  and  it  now,  consists,  absolutely,  witli 
this  statement  of  completely  [591]  accepted 
rule  in  that  decision,  at  page  235  of  160  Ala. 
at  page  367  of  49  So.:  "But  this  court  has 
for  long  stood  bv  the  doctrine  that  the  Con- 
stitution  is  not  the  source  of  legislative  pow- 
er, and  there  are  no  limits  to  the  legislative 
power  of  the  state  government  save  such  as 
are  written  upon  the  pages  of  its  Constitu- 
tion." 

Certainly  the  court  should  not  and  will 
not  be  drawn  into  the  attitude  of  anticipat- 
ing or  presuming  that  the  L^islature  will, 
in  the  future,  imdertake  to  enact  any  law 
in  conflict  with  the  Constitution.  A  proper 
respect  on  the  part  of  this  court  for  that  de- 
partment forbids  any  such  assumption,  much 
less  an  anticipation  that  that  departm^it  will 
assume  to  give  utter  absurdities  the  form  of 
law. 

The  matter  of  being  a  candidate  for  munic- 
ipal office  is  not  a  vested  right.  It  is  a  priv- 
ilege only,  that  may  be  affected  by  preacrib- 
ing  qualifications  for  eligibility  to  hold  that 
municipal  office.  Aptly  pertinent,  by  way  of 
perfect  analogy,  to  this  matter,  it  was  said 
in  Washington's  Case,  75  Ala.  584,  51  Am. 
Rep.  479,  after  pointing  out  that  the  ballot 
was  a  privilege  only,  not  an  "absolute  or 
natural  right"  (thus  distinguishing,  as  was 
therein  done.  Ex  p.  Garland,  4  Wall.  333,  18 
U.  S.  (L.  ed.)  366,  and  Cummings  v.  Missouri, 
4  Wall.  277,  18  U.  S.  (L.  ed.)  356) :  "It  is 
well  settled,  therefore,  under  our  form  of  gov- 
ernment, that  the  right  [to  vote]  is  one  con- 
ferred by  Constitutions  and  statutes,  and  is 
the  subject  of  exclusive  regulation  by  the 
state,  limited  only  by  the  provisions  of  the 
fifteenth  amendment  to  the  Federal  Consti- 
tution, which  prohibits  any  discrimination 
on  account  of  *race,  color,  or  previous  condi- 
tion of  servitude.'  .  .  .  The  states  hav- 
ing the  power  to  confer  or  to  withhold  the 
right,  in  such  manner  as  the  people  may 
deem  best  for  their  welfare,  it  necessarily 
follows  that  they  may  confer  it  upon  such 
conditions  or  qualifications  [592]  as  they  may 
see  fit,  subject  only  to  the  limitation  above 
mentioned." 

This  being  true  as  to  the  privilege  of  the 
ballot,  and  the  matter  of  candidacy  for  munic- 
ipal office  certainly  occupying  no  higher  sanc- 
tity or  dignity,  and  the  Constituticm  not  pre- 
scribing or  containing  any  exclusive  limita- 
tion applicable  to  this  municipal  office,  it  is 
obvious  that  the  Legislature  has  a  discretion, 
in  respect  of  qualifications  for  municipal  of- 
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fice,  vhich  section  11  of  the  act  under  re- 
view does  not  offend. 

The  briefs  for  the  applicant  have  been  car&- 
fullv  read  and  considered.  The  conclusion 
remains  as  before.  Hence  the  rehearing  is 
denied. 

Anderson,  C.  J.,  and  Gardner  and  Thomas, 
JJ.,  concur. 

Satre  and  So^iebville,  J  J.  (dissent  j  on 
the  following  grounds)  : — Section  11  of  the 
act,  if  held  effective  against  the  present  in- 
cumbents, though  not  ex  post  facto,  would  be 
retroactive,  for  the  reason  that  it  would  at- 
tach a  new  disability  in  respect  of  a  past 
transaction  or  arising  out  of  a  past  consid- 
eration; i.  e.,  it  would  impose  upon  them 
a  disability  on  the  consideration  that  they 
held  office  before  the  passage  of  the  act. — 
Ex  p.  Buckley,  53  Ala.  52;  3«  Cyc.  1202,  note 
90,  where  many  cases  are  cited.  This  section 
of  the  act  does  not  operate  upon  any  past 
election,  true  enough;  but  now  for  the  first 
time,  if  construed  as  operative  against  appel- 
lant, it  would  impose  upon  him  a  disability 
on  the  sole  consideration  that  he  held  office 
before  the  passage  of  the  act.  This,  accord- 
ing to  all  the  authorities,  as  we  understand 
them,  would  make  the  section  retroactive  as 
against  appellant.  We  do  not  find  that  the 
case  of  Thomas  v.  Gunter,  170  Ala.  165,  54 
So.  283,  has  any  [593]  resemblance  to  the 
case  in  hand.  The  act  under  consideration  in 
that  case  made  the  judges  of  the  city  court 
of  Montgomery  elective  by  the  people,  where- 
as they  had  previously  been  appointed  by  the 
Governor  with  the  advice  and  consent  of  the 
Senate,  and,  incidentally,  it  curtailed  the 
tenn  of  one  of  the  judges.  The  Legislature 
had  created  the  court,  and  its  power  to  abol- 
ish the  court  and  the  judge's  tenure  was  un- 
deniable under  our  previous  decisions.  There 
was  nothing  retroactive  in  the  statute.  The 
ruling  was  that  under  a  title  "to  make  the 
judge  elective"  their  terms  might  be  fixed 
for  the  future,  even  though  the  result  was 
to  destroy  the  current  term  of  one  of  the 
judges.  But  there  is  nothing  in  the  opinion 
that  squinted  at  the  conclusion  that  under 
that  title  the  Legislature  might  have  declared 
the  then  incumbents  ineligible  for  the  reason 
that  they  had  previously  held  office. 

The  court  cannot  say  that  there  may  not 
be  sound  public  policy  in  such  a  provision 
operating  generally  upon  persons  otherwise 
eligible.  This  policy,  in  a  limited  applica- 
tion, is  to  be  found  in  the  Constitution,  which 
provides  in  respect  to  a  number  of  executive 
officers  of  the  state  that  they  shall  not  succeed 
themselves.  The  provision  of  section  11,  if 
held  applicable  to  the  present  incumbents, 
would  not  deny  to  them  any  vested  or  con- 
Btitutional  right. — ^Finklea  v.  Farrish,  160 
Ala.  230,  49  So.  366.  But  it  is  neither  reme- 
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dial  nor  curative.  On  the  oontrary,  construed 
as  applying  to  them,  it  would  single  them  out 
from  among  all  persons  otherwise  eligible, 
and  deny  to  them  an  honorable,  it  may  even 
be  said  a  valuable,  privil^e.  Such  statutes 
are  not  favored,  they  are  strictly  construed, 
and  it  is  a  sound  rule  of  judicial  construc- 
tion that  they  shall  be  allowed  to  operate 
prospectively  only,  unless  their  terms  show  an 
unmistakable  [594]  legislative  intent  that 
they  shall  be  given  a  retroactive  effect. — 
£x  p.  Buckley,  supra. 

Moreover,  as  a  result  of  the  constitutional 
requirement  that  the  subject  of  an  act  shall 
be  clearly  expressed  in  the  title,  the  title  be- 
comes a  part  of  the  act  to  which  the  court 
must  look  in  interpretation,  and,  further,  the 
title  may  suffice  to  limit  and  restrain  the 
enacting  body  of  the  law. — Jones  v.  Stokes, 
179  Ala.  685,"^  60  So.  280.  Now,  while  the  fu- 
ture, and  not  the  past,  is  the  ordinary,  usual 
field  and  scope  of  legislation,  the  title  of  this 
act  gives  no  intimation  that  a  retroactive  pro- 
vision is  to  be  found  in  its  body,  and  to  hold 
that  4;he  provision  under  consideration  was 
intended  to  have  retroactive  operation  would 
be  to  hold  the  provision  unconstitutional 
(Lindsay  v.  U.  S.  Sav.  etc.  Assoc.  120  Ala. 
168,  24  So.  171,  42  L.R.A.  783),  and,  result 
in  its  complete  elimination  from  the  act 
(State  V.  Street,  117  Ala.  212,  23  So.  807; 
Browne  v.  Mobile,  122  Ala.  159,  25  So.  223). 
But  that,  too,  is  a  conclusion  to  be  avoided. 
Reading,  therefore,  the  body  of  the  act  with 
reference  to  the  limitations  imposed  upon  it 
by  the  title,  and  in  view  of  the  principle  that 
an  act  will  not  be  construed  into  unconsti- 
tutionality, if  another  construction  be  possi- 
ble, our  opinion  is  that  the  commissioners 
now  in  office  are  eligible  for  re-election. 

Mayfuxd,  J.  {dissenting), — I  cannot  con- 
cur in  the  decision,  nor  with  all  the  opinion, 
in  this  case.  I  do  not  believe  it  to  be  within 
legislative  competency  to  arbitrarily  deny  to 
certain  citizens  mere  privileges  which  are  en- 
joyed by  others  of  the  same  class.  This,  in 
my  judgment,  is  the  neceasary  effect  of  the 
decision  though  not  of  the  opinion.  It 
makes  no  difference  whether  the  privileges 
are  conferred  by  natural,  civil,  common, 
[695]  constitutional,  or  statutory  law;  they 
cannot  be  taken  arbitrarily  from  certain  in- 
dividuals, if  others  of  the  same  class  are  al- 
lowed to  enjoy  them,  without  violating  the 
constitution.  Ours  is  ''a  government  of  laws, 
and  not  of  men."  I  am,  therefore,  of  the 
opinion  that  if  the  provisions  of  the  act  here 
in  question  are  held  to  be  lawful  provisions, 
and  to  be  retroactive,  then  four*  citizens  of 
this  state  are  deprived  arbitrarily  of  rights, 
and  denied  privileges,  which  are  enjoyed  by 
all  other  citizens  of  the  same  class.  I  know 
the  majority  opinion  does  not  concede,  but 
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daues,  that  the  act  is  even  retroactive;  but 
to  this  I  cannot  agree,  and  shall  try  to  state 
the  reasons  which  induce  me  to  believe  it 
is  retroactive. 

I  do  not  doubt,  much  less  deny,  the  power 
of  the  Legislature  to  fix  any  reasonable  qual- 
ifications upon  the  privilege  of  holding  office, 
and  to  deny  the  privilege  to  any  citizen  who 
does  not  possess  the  qualifications  so  fixed; 
but  I  do  deny  the  power  of  the  Legislature 
to  take  arbitrarily  from  certain  individuals 
privileges  enjoyed  by  others  of  the  same  class. 
I  do  not  believe  that  an  act  of  the  Legislature, 
attempting  so  to  do,  is  made  valid  by  a  clas* 
sification  of  the  citizens  which  did  not  then, 
never  did,  and  never  can,  apply  to  any  other 
citizens  than  those  intended  to  be  discrimi- 
nated against.  Such  I  believe  is  the  effect, 
if  not  the  purpose,  of  the  provisions  of  the 
act  in  question.  Experience  may  demonstrate 
fitness  or  unfitness  to  discharge  given  official, 
or  nonofficial,  duties;  but  it  certainly  does 
not  tend  to  disqualify  one  for  the  discharge 
of  duties  which  he  is  accustomed  to  discharge, 
nor  can  it  be  for  the  public  good  to  deny  the 
right  to  those  who  have  experience;  and  this 
is  the  only  thing  that  distinguishes  these  four 
incumbents  from  other  citizens  qualified  to 
be  elected  to  [696]  office.  This  is  both  an 
unwarranted  and  unreasonable  classification. 

The  qualification  for  holding  office  must  be 
a  reasonable  one;  it  cannot  be  an  arbitrary 
or  an  unreasonable  one.  Is  it  a  reasonable 
qualification  to  say  that  only  inexperienced 
persons  are  eligible,  or  that  three  years'  ex- 
perience disqualifies?  To  give  the  law  a 
prospective,  and  not  a  retrospective,  opera- 
tion, the  qualification  is  reasonable,  because 
the  public  is  benefited  thereby;  the  officer 
then  has  no  temptation  to  use  the  office  to 
perpetuate  himself  in  office,  or  to  build  up  a 
political  machine  at  the  expense  of  the  pub- 
lic; this  he  knows  when  he  accepts  the  office 
and  assumes  the  burdens  and  duties;  if,  how- 
ever, the  law  under  which  he  was  elected  and 
has  served  allowed  him  to  .succeed  himself, 
and  he  has  served  three  years,  that  service 
cannot  be  improved,  changed,  or  recalled  by 
subsequent  statutes.  Such  is  not  within  leg- 
islative competency.  Omnipotence  itself  can- 
not do  this.  The  state  having  granted  these 
four  officers  the  right  and  privilege  to  hold 
these  offices  for  four  years,  as  well  as  the 
right  to  succeed  themselves,  and  they  having 
accepted  the  grant  and  served  for  three  years, 
the  state  cannot  now  lawfully  talce  from  them 
the  right  to  serve  the  remaining  year,  nor 
that  to  succeed  themselves.  As  was  said  by 
Justice  Johnston  in  the  case  of  Fletcher  v. 
Peck.  6  Cranch  143,  3  U.  S.  (L.  ed.)  162, 
a  state  cannot  revoke  its  grant.  It  cannot 
do  BO,  from  the  reason  and  nature  of  things, 
which  imposes  ''laws  even  on  Diety."  Mar- 
shall, C.  J.,  spoke  on  the  same  subject  as 
follows:  "The  principle  asserted  is  that  one 


Legislature  is  competent  to  repeal  any  act 
which  a  former  Legislature  waa  competent 
to  pass,  and  that  one  Legislature  cannot 
abridge  the  powers  of  a  succeeding  L^sla- 
tiire.  The  correctness  of  this  principle,  so 
far  as  respects  general  [697]  legislation,  can 
never  be  controverted.  But,  if  an  act  be  done 
under  a  law,  a  succeeding  Legislature  cannot 
undo  it.  The  past  cannot  be  recalled  by  the 
most  absolute  power." — 6  Cranch  136,  3  U.  S. 
(L.  ed.)  162. 

''It  is,  then,  the  unanimous  opinion  of  the 
court  that  in  this  case,  the  estate  having 
passed  into  the  hands  of  a  purchaser  for  a 
valuable  consideration  without  notice,  the 
state  of  Georgia  was  restrained,  either  by 
general  principles  which  are  too  common  to 
our  free  institutions,  or  by  the  particular  pro- 
visions of  the  Constitution  of  the  United 
States,  from  passing  a  law  whereby  the  es- 
tate of  the  plaintiff  in  the  premises  so  pur- 
chased could  be  constitutionally  and  legally 
impaired  and  rendered  null  and  void." — 6 
Cranch  131),  3  U.  S.  ( L.  ed. )  162. 

Here,  the  Legislature  has  attempted  to  do 
what  the  Legislature  of  Georgia  attempted  to 
do;  that  is,  to  make  an  act  or  deed  void, 
when  it  was  valid  nd  lawful  when  done  or 
executed.  This  the  courts  and  text-writers 
say  cannot  be  done  lawfully  and  constitution- 
ally, because  "the  past  cannot  be  lawfully  re- 
called by  the  most  omnipotent  power,  and  is 
contrary  to  the  principles  which  are  common 
to  our  free  institutions." 

It  will  be  noticed  that,  if  these  four  incum- 
bents are  disqualified  from  succeeding  them- 
selves, they  are,  a  fortiori,  disqualified  from 
holding  office  for  the  remaining  year.  The 
disqualification  is  from  holding  office,  and 
not  from  being  a  candidate  thereto.  I  do  not 
believe  tliat  any  one  will  contend  that  the 
Legislature  could  constitutionally  thus  arbi- 
trarily remove  these  men  from  office;  yet  if 
the  statute  applies  to  them,  and  to  tlieir  pres- 
ent terms,  then  the  attempt  to  remove  tliem 
from  office  is  more  certain,  looking  to  the  lan- 
guage of  tlie  act,  than  is  the  attempt  to  pre- 
vent them  from  succeeding  themselves.  More- 
over, I  submit,  if  the  I^^egislature  can  thus 
[598]  arbitrarily  deprive  these  four  incum- 
bents of  the  right  or  privilege  to  succeed 
themselves,  then  it  can  and  has  arbitrarily 
disqualified  them  from  holding  office  for  the 
remaining  part  of  their  terms. 

I  am  not  unmindful  of  other  provisions  of 
the  act,  which  fix  the  term  of  office  at  four 
years,  and  which  are  therefore  in  conflict  with 
this  construction  of  the  act;. but  the  act  cer- 
tainly gets  no  virtue  by  being  inconsistent 
with  itnelf.  The  Legislature,  of  course,  can- 
not constitutionally  deprive  a  citizen  of  a 
vested  right,  by  any  kind  of  act,  or  of  classi- 
fication of  persons  or  things,  whether  reason- 
able or  unreasonable.  It  can,  however,  de- 
prive him  of  a  statutory  right  or  privilege 
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not  yetted,  if  for  Che  public  good,  and  if  done 
by  a  classification  of  persons  or  things  which 
is  reascmable.  It  cannot,  however,  deprive 
him  of  a  mere  privilege  or  immunity,  though 
for  the  public  good,  if  done  by  means  of  a 
classificatiop  of  persons  or  things  which  is 
arbitrary  or  unreasonable.  This  is  not  equal 
protection  of  the  law;  it  is  class  legislation, 
which  our  Constitutions,  state  and  federal, 
abhor. 

The  prime  error  in  the  majority  opinion 
is  in  the  failure  to  observe  this  distinction. 
Mr.  Cooley  well  states  the  law  when  he  says: 
''A  statute  would  not  be  c<m8titutional  which 
should  proscribe  a  class  or  a  party  for  opin- 
ion's sake,  or  which  should  select  particular 
individuals  from  a  class  or  locality,  and  sub- 
ject them  to  peculiar  rules,  or  impose  upon 
them  special  obligations  or  burdens,  from 
which  others  in  the  same  locality  or  class 
are  exempt." — Const.  Lim.  (7th  ed.)  pp.  550, 
557. 

A  law  directing  all  males  in  jail  to  have 
thedr  hair  cut  to  a  uniform  length  of  one  inch, 
mentioning  no  persons,  class,  or  race,  other 
than  males  in  jail,  was  held  void,  because  it 
could  not  apply,  and  was  not  intended 
[599]  to  apply,  to  any  persons  except  the 
Chinamen  who  were  in  jail. — ^Lin  Sing  v. 
Washburn,  20  Cal.  534;  Brown  v,  BLaywood, 
4  Heisk.  (Tenn.)  363,  and  Yick  Wo  v.  Hop- 
kins, 118  U.  S.  356,  6  S.  Ct.  1064,  30  U.  S. 
(L.  ed.)  220,  collect  many  cases  like  the  one 
in  question.  It  is  as  certain  that  the  pro- 
visions of  the  act  in  question,  if  given  a  re- 
troactive effect,  cannot  apply  to  or  include 
any  person,  except  the  four  incumbents,  as 
to  eligibility  to  office  at  the  next  general  elec- 
tion. 

It  may  be  an  accepted  theory  that  a  citi- 
zen is  not  "punished,"  within  the  meaning  of 
that  word  as  used  in  Bill  of  Rights,  §  7,  wlien 
he  is  thus  arbitrarily  denied  the  right  to  be 
a  candidate  for  one  of  the  most  honorable 
and  lucrative  offices;  but  the  opinion  and  ex- 
perience of  all  mankind  is  against  the  theory. 
I  believe  that  the  best-reasoned  cases  are 
against  the  "accepted  theory,"  and  are  in 
line  with  the  common  experience  of  mankind. 
I  believe  that  the  genus  homo  of  American 
citizenship,  if  it  could  speak,  would  say  a 
man  does  suffer  who  is  arbitrarily  denied  the 
ri^t  and  privilege  of  holding  one  of  the  most 
honorable  and  lucrative  offices  in  this  state, 
or  of  being  a  candidate  therefor.  If  Dorsey, 
of  7  Port.  (Ala.)  293;  Cummings,  of  4  Wall. 
277,  18  U.  S.  (L.  ed.)  366,  and  Garland,  of 
4  Wall.  333,  18  U.  S.  (L.  ed.)  366,  were  pun- 
ished by  the  acts  there  under  ccmsideration, 
I  fail  to  see  why  Brassell,  of  this  case,  is 
Dot  punished  by  the  act  in  question. 

The  following  quotations  are  from  Hawker's 
Case,  170  U.  S.  203,  18  S.  Ct.  673,  42  U.  S. 
(L.  ed.)  1008.    In  Cummings  v.  Missouri,  4 


Wall.  277,  321,  18  U.  S.  (L.  ed.)  356,  the 
court  said:  ''The  theory  upon  which  our  polit- 
ical institutions  rest  is  that  all  men  have 
certain  inalienable  rights,  that  among  these 
are  life,  liberty,  and  the  pursuit  of  happi- 
icss,  and  that  in  the  pursuit  of  happiness 
[600  J  all  avocations,  all  honors,  all  positions, 
are  alike  open  to  every  one,  and  that  in  the 
])rotcction  of  these  rights  all  are  equal  before 
the  law.  Any  deprivaticm  or  suspension  of 
any  of  these  rights  for  past  conduct  is  pun- 
ishment, and  can  be  in  no  otherwise  defined.^' 

In  £x  p.  Garland,  4  Wall.  333,  377,  18  U. 
S.  (L.  ed.)  366,  which  involved  the  validity 
of  an  act  of  Congress  requiring,  among  other 
things,  a  certain  oath  to  be  taken  as  a  con- 
dition of  the  right  of  one  to  appear  and  be 
heard  as  an  attorney  at  law  by  virtue  of  any 
previous  admission  to  the  bar,  the  United 
States  Supreme  Court,  referring  to  certain 
clauses  of  the  act  relating  to  past  conduct, 
said:  '^The  statute  is  directed  against  parties 
who  have  offended  in  any  of  the  particulars 
embraced  by  these  clauses.  And  its  object  is 
to  exclude  them,  from  the  profession  of  the 
law,  or  at  least  from  its  practice  in  the  court 
of  the  United  States.  As  the  oath  prescribed 
cannot  be  taken  by  these  parties,  the  act,  as- 
against  them,  operates  as  a  legislative  decree 
of  perpetual  exclusion.  And  exclusion  from 
any  of  the  professions  or  any  of  the  ordinary 
avocations  of  life  for  past  conduct  can  be  re- 
garded in  no  other  light  than  as  punishment 
for  past  conduct." 

Our  Bill  of  Rights  provides,  among  other 
things;  "That  all  men  are  equally  free  and 
independent;  that  they  are  endowed  by  their 
Creator  with  certain  inalienable  rights;  that 
among  these  are  life,  liberty,  and  the  pursuit 
of  happiness.*' 

''No  person  shall  be  punished  but  by  virtue 
of  a  law  established  and  promulgated  prior  to 
the  offense  and  legally  applied." 

"That  the  sole  object  and  only  legitimate 
end  of  government  is  to  protect  the  citizen  in 
the  enjoyment  of  life,  liberty,  and  property, 
and  when  the  government  assumes  [601 1  other 
functions  it  is  usurpation  and  oppression." 

"Tliat  this  enumeration  of  certain  rights 
sliall  not  impair  or  deny  others  retained  by 
the  people;  and,  to  guard  against  any  en- 
croachments on  the  rights  herein  retained, 
we  declare  that  everything  in  this  Declara- 
tion of  Rights  is  excepted  out  of  the  general 
powers  of  government,  and  shall  forever  re- 
main inviolate." 

In  Dorsey's  Case,  he  was  by  the  act  in  ques- 
tion, denied  the  right  to  practice  law  because 
he  had  sent  a  challenge  to  fight  a  duel,  which 
was  made  a  crime  by  the  act,  and  the  act  be- 
cause retrospective,  or  to  the  extent  only  in 
which  it  was  retrospective,  was  held  void,  and 
it  was  then  (in  1838)  decided  that:  "The 
Declaration  of  Rights  is  the  governing  andi 
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controlling  part  of  the  ConBtitution,  and  with 
reference  to  this  are  all  its  general  proYisions 
to  be  expounded,  and  their  operation  extended 
or  restrained.  The  Declaration  itself  is  noth- 
ing more  than  an  enumeration  of  certain 
rights,  which  are  expressly  retained  and  ex- 
cepted out  of  the  powers  granted;  but  as  it 
was  impossible,  in  the  nature  of  things,  to 
provide  for  every  case  of  exception,  a  general 
declarati<)n  was  added,  that  the  particular 
enumeration  should  not  be  construed  to  dis- 
parage or  deny  others  retained  by  the  people. 
What  those  other  rights  are,  which  are  thus 
reserved,  may  be  readily  ascertained  by  a 
recurrence  to  the  preamble  to  the  Declaration 
of  Rights.  The  object  to  be  attained  by  the 
people,  when  assembled  in  convention,  was 
not  the  formation  of  a  mere  government,  be- 
cause such  might,  and  in  many  cases  would, 
be  arbitrary  and  tyrannical,  although  demo- 
cratic in  its  form.  It  was  to  form  a  govern- 
ment which  clearly  defined  and  limited  pow- 
ers, in  order  that  'the  general,  great  and 
essential  principles  of  liberty  and  free  govern- 
ment might  be  recognized  and  established.' 
The  General  [602]  Assembly  is  not  expressly 
prohibited  from  enacting  laws  requiring  polit- 
ical test  oaths  to  be  taken,  nor  from  exclud- 
ing some  of  its  citizens  from  the  pursuit  of 
certain  trades  or  avocations,  yet  no  one  would 
contend  that  any  suck  laws  could  be  opera- 
tive, because  it  is  evident  that  they  are  ad- 
verse to  the  principles  of  liberty  and  free 
government." 

Is  not  the  provision  of  the  act  in  question, 
80  far  as  this  appellant  is  concerned,  adverse 
to  principles  of  liberty  and  free  government? 
I  ask,  under  the  decision  of  the  majority,  is 
not  appellant  denied  privileges  which  other 
citizens  in  the  same  class  are  allowed  to  en- 
joy, and  so  denied,  not  because  of  any  wrong 
which  he  has  done,  but  because  he  has  done 
w^hat  the  law  authorized  him  to  do? 

In  Dorsey's  Case,  it  was  further  said,  per 
Goldthwaite,  J.:  "I  have  arrived  at  the  con- 
clusion (satisfactory  to  myself,  at  least)  that 
the  authority  to  pass  disqualifying  laws, 
whether  affecting  the  citizen  as  an  individual, 
or  as  an  officer,  is  derived  from  the  sections 
of  the  (Constitution  quoted,  and  exists  in  no 
other  cases.  ...  I  have  omitted  any  ar* 
gument  to  show  that  disqualification  from  of- 
fice, or  from  the  pursuit  of  a  lawful  avoca- 
tion, is  a  punishment;  that  it  is  so  is  too 
evident  to  require  any  illustration;  indeed, 
it  may  be  questioned  whether  any  ingenuity 
could  devise  any  penalty  which  would  oper- 
ate more  forcibly  on  society." — 7  Port.  (Ala.) 
365,   366. 

Similar  language  was  used  by  the  othar 
Justices  who  wrote  in  this  case,  and  if  Dor- 
sey's  Case  does  not  decide  that  disqualifica- 
tion for  holding  office  on  account  of  past  acta, 
which  were  lawful  when  performed,  is  pun- 


ishment, then  I  confess  I  do  not  understand 
the  opinion,  or  the  decision,  the  English  lan- 
guage, or  the  Constitution. 

[603]  The  cases  relied  upon  in  the  majority 
opinion,  in  my  judgment,  are  not  in  point,  for 
the  reason  that  the  disqualifications  in  those 
cases  were  crimes  and  went  to  the  character 
of  the  citizen,  while  the  previous  convictions 
or  the  past  acts  went  only  to  the  evidence 
to  establish  the  crimes.  This  was  emphasized 
in  the  majority  opinion  in  Hawker's  Case, 
170  U.  S.  196,  18  S.  Ct.  673,  42  U.  S.  (L.  ed.) 
1006,  where  it  was  said:  ''If  the  Legislature 
enacts  that  one  who  has  been  convicted  of 
crime  shall  no  longer  engage  in  the  practice 
of  medicine,  it  is  simply  applying  the  doctrine 
of  res  judicata  and  invoking  the  conclusive 
adjudication  of  the  fact  that  the  man  has 
violated  a  criminal  law,  and  is  presumptive- 
ly, therefore,  a  man  of  such  bad  character 
as  to  render  it  unsafe  to  trust  the  lives  and 
health  of  citizens  to  his  care.  That  the  form 
in  which  this  legislation  is  cast  suggests  the 
idea  of  the  imposition  of  an  additional  pun- 
ishment for  past  offenses  is  not  conclusive. 
We  must  look  at  the  substance,  and  not  the 
form,  and  the  statute  should  be  regarded  as 
though  it  in  terms  declared  that  one  who 
had  violated  the  criminal  laws  of  the  state 
should  be  deemed  of  such  bad  character  as  to 
be  unfit  to  practice  medicine,  and  that  the 
record  of  a  trial  and  conviction  should  be 
conclusive  evidence  of  such  violation.  All 
that  is  embraced  in  t&ese  propositions  is 
condensed  into  the  single  clause  of  the  stat- 
ute, and  it  means  that  and  nothing  more. 
The  state  is  not  seeking  to  further  punish 
a  criminal,  but  only  to  protect  its  citizens 
from  physicians  of  bad  character.  The  vital 
matter  is  not  the  conviction,  but  the  viola- 
tion of  law.  The  former  is  merely  the  pre- 
scribed evidence  of  the  latter." 

This  same  line  of  thought  is  applicable, 
and  is  controlling,  in  the  other  cases  cited, 
including  that  of  our  [604]  own  court.  Here 
appellant  has  committed  no  crime  and  no 
wrong,  being  a  man  of  unimpeachable  char- 
acter, and  his  three  years'  experience  in  the 
office  is  the  only  reason  assigned  for  dis- 
qualifying him.  I  submit  that  the  reason  is 
unnatural  and  arbitrary.  What  was  said  by 
Marshall,  C,  J.,  in  Fletcher  v.  Peck,  6  Cranch 
137,  138,  3  U.  S.  (L.  ed.)  162,  is  apt  here 
and  should  be  remembered:  "Whatever  re- 
spect might  have  been  felt  for  the  state  sov- 
ereignties, it  is  not  to  be  disguised  that  the 
framers  of  the  Constitution  viewed,  with 
some  apprehension,  the  violent  acts  which 
might  grow  out  of  the  feelings  of  the  moment, 
and  that  the  people  of  the  United  States,  in 
adopting  that  instrument,  have  manifested 
a  determination  to  shield  themselves  and 
their  property  from  the  effects  of  those  sud- 
den and  strong  passions  to  which  men  are 
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exposed.  The  restrictioiiB  on  the  legislative 
power  of  the  states  are  obviously  founded  in 
this  sentiment;  and  the  Constitution  of  the 
United  States  contains  what  may  be  deemed 
a  Bill  of  Rights  for  the 'people  of  each  state 
[some  of  which  are}:  *No  state  shall  pass 
any  bill  of  attainder,  ex  post  facto  law,  or 
law  impairing  the  obligation  of  contracts.'" 
— «  Cranch  137,  138,  3  U.  S.  (L.  ed.)  162. 

The  act  of  Georgia,  there  being  considered, 
was  an  act  repealing  an  act  of  a  former  Leg- 
islature, which  it  had  the  undoubted  right  to 
do;  but,  in  doing  so,  it,  like  the  one  in  ques- 
tion, attempted  to  annul  acts  and  deeds  done 
under  the  former  statute.  As  to  such  acts 
or*  deeds  of  the  past,  the  court  said  the  most 
omnipotent  power  could  not  recall  the  past, 
and  make  that  void  which  was  valid  when 
done.  That  statute  was  not  an  ex  post  facto 
law,  or  a  bill  of  attainder,  nor  did  it  attempt 
to  impair  the  obligation  of  a  contract;  but 
the  court  said  it  had  the  same  effect  as  laws 
of  that  kind,  and  was  [605]  therefore  void. 
So,  in  this  case  at  hand,  the  act  is  not  in 
terms  within  Uie  letter  of  any  of  the  acts 
expressly  prohibited  by  the  state  or  federal 
Constitutions,  yet  it  is  within  the  spirit  of 
several  of  the  proyisionfl  and  attempts  to  do 
indirectly  what  the  Constitution  say  shall 
not  be  done. 

I  concede  that  offices  are  mere  agencies  of 
trust,  and  are  not  property,  as  between  the 
officer  and  the  state  or  the  public,  that  un- 
earned salaries  or  compensation  are  not  prop- 
erty, and  that  ofiicers  have  no  contract  right 
to  hold  or  continue  in  office.  I  also  agree 
tliat  an  office  created  by  the  Legislature,  may, 
at  the  same  will,  be  abolished  by  subsequent 
statute,  and  the  term  of  office  thereby  ex- 
tinguished, and  the  right  to  the  salary 
destroyed;  but  a  very  different  question  is 
presented  where  the  office  is  continued,  and 
the  officer  arbitrarily  removed,  or  arbitrarily 
declared  ineligible.  Due  process  and  equality 
of  the  law  prevent  the  Legislature  from  do- 
ing this.  To  deprive  a  citizen  of  a  right  or 
a  privilege  arbitrarily  is  to  deprive  him  illeg- 
ally; to  BO  deprive  him  is  injurious  both  to 
him  and  to  the  public.  It  was  said  in  the 
former  case  of  Marbury  v.  Madison,  1  Cranch 
137,  2  U.  S.  (L.  ed.)  60,  that:  "The  very 
essence  of  civil  liberty  is  the  right  of  every 
individual  to  claim  the  protection  of'  the 
law." 

The  Supreme  Court  of  the  United  States 
and  this  court  have  frequently  said  that  the 
Bills  of  Rights  were  intended  to  secure  the 
individual  from  the  arbitrary  exercise  of 
even  the  very  powers  of  government  which 
the  people  conferred  on  the  government. — 
Columbia  Bank  v.  Okely,  4  Wheat.  244,  4  U. 
S.   (L.  ed.)   559. 

"For  centuries  Bills  of  Rights  have  been 
the  English  speaking  peoples'  chief  defenders 


against  the  aggression  and  encroachments 
of  all  monarchs,  crowns,  and  sovereigns 
[606]  upon  the  rights  of  the  citizens.  At 
the  formation  of  all  our  American  govern- 
ments, these  Bills  of  Rights  were  each  named,, 
selected,  and  reserved  by  the  people  who 
formed  the  government  as  the  'home  guards*^ 
and  'defenders'  to  protect  their  lives,  liber- 
ties, and  properties  from  all  illegal  assaults 
by  the  government  which  they  had  created. 
To  maJce  doubly  sure  of  this,  they  often  in- 
serted in  their  Constitutions  provisions  like 
36  of  ours,  which  reads  as  follows:  'That 
this  enumeration  of  certain  rights  shall  not 
impair  or  deny  others  retained  by  the  people ; 
and,  to  guard  against  any  encroachments  on 
the  rights  herein  retained,  we  declare  that 
everything  in  this  Declaration  of  Rights  is 
excepted  out  of  the  general  powers  of  govern- 
ment and  shall  forever  remain  inviolate.'" 

"These  cardinal  principles  of  the  Magna 
Charta  are  memorable  and  revered,  because 
of  their  assertion  of  precious  truths,  so  neces- 
sary to  the  individual  happiness,  liberty,  and 
life  of  the  citizen.  They  are  historic  in  their 
associations.  They  have  served  humanity 
faithfully  as  beacon  lights  in  the  progress  of 
liberty  and  righteousness,  and  are  the  con- 
trolling parts  of  our  fundamental  law." 

"Lord  Chatham  said  that  these  provisions 
of  the  Magna  Charta  were  worth  all  the 
classics,  because  they  protected  the  personal 
liberty  and  property  of  all  men,  by  giving 
security  from  arbitrary  imprisonment  and 
spoliation.  He  further  said  that  to  have  pro- 
cured this  great  charter,  to  have  preserved 
and  matured  it,  constituted  the  immortal 
claim  of  England,  upon  the  esteem  of  man- 
kind. Under  its  provisions  all  persons,  from 
those  of  the  highest  station  to  the  humblest 
individual,  are  equally  bound  to  render  it 
obedience.  All  men  and  the  sovereign  are 
governed  by  this  general  law." — 7  Mayf.  Di- 
gest 165. 

[607]  The  very  principle  now  contended 
for  by  me  has  been  well  decided  and  well 
expressed,  and  based  on  the  same  authority 
on  which  I  base  my  conclusions.  That  court 
has  said:  "In  Com.  v.  Jones,  10  Bush  (Ky.) 
735,  that  court,  referring  to  the  provision  in 
the  Constitution  of  Kentucky  depriving  any 
person  who  fought  a  duel  of  the  right  to 
hold  an  office,  said:  'It,  in  effect,  dispos- 
sesses him  of  a  right  which  the  Supreme 
Court  of  the  United  States  terms  inalienable 
(4  Wall.  321,  18  U.  S.  (L.  ed.)  366),  takes 
from  him  rights,  privileges  and  immunities  to 
which  he  was  theretofore  entitled,  and  strips 
him  of  one  of  the  most  valuable  attributes 
of  citizenship.  The  word  'deprived'  is  used 
in  this  section  in  the  same  sense  in  which  it 
is  used  in  section  12  of  the  Bill  of  Rights 
and  in  the  fifth  article  of  amendment  to  the 
federal  Constitution.'" — Taylor  v.  Beckham, 
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178  U.  S.  699,  20  S.  Ct.  890,  1009,  44  U.  8. 
(L.  ed.)   1187. 

Judges  Cooley  and  Story  have  construed 
the  matter  as  follows,  and  I  know  of  no 
better  authority  than  these  two,  certainly 
when  they  agree.  Judge  Cooley,  speaking  for 
the  Supreme  Court  of  Michigan  in  People  v. 
Hurlbut,  24  Mich.  44,  9  Am.  Rep.  103,  after 
observing  that  some  things  were  too  plain  to 
be  written,  said:  "Mr.  Justice  Story  has 
well  shown  that  constitutional  freedom  means 
something  more  than  liberty  permitted;  it 
consists  in  the  civil  and  political  rights  which 
are  absolutely  guaranteed,  assured,  and 
giiarded,  in  one's  liberties  as  a  man  and  a 
citizen— his  right  to  vote,  his  right  to  hold 
office,  his  right  to  worship  God  according  to 
the  dictates  of  his  conscience,  his  equality 
with  all  others  who  are  his  fellow  citizens. 
All  these  guarded  and  protected,  and  not 
held  at  the  mercy  and  discretion  of  any  one 
man  or  any  popular  majority. — Story,  Mis- 
cellaneous Writings,  620.  If  these  are  not 
now  the  absolute  [608]  rights  of  the  people 
of  Michigan,  they  may  be  allowed  more  lib- 
erty of  action  and  more  privileges,  but  they 
are  little  nearer  to  constitutional  freedom 
than  Europe  was  when  an  imperial  city  sent 
out  consuls  to  govern  it." 


JfOTS. 

Validity  and  Oonfltmotioa  of  Statnte 
Idmitlne  Conseontlre  Serrioe  by  Pnb- 
lio  Officer. 

The  reported  case  holds,  by  a  divided  court, 
that  a  statute  which  disqualifies  those  public 
officials  who  have  held  an  office  for  three 
consecutive  terms  from  being  re-elected  or  re- 
appointed to  the  same  office  within  a  certain 
time  is  neither  ex  post  facto  nor  discrimina- 
tory and  does  not  deprive  the  officer  of  a 
vested  right. 

A  contrary  conclusion  was  reached  in  what 
appears  to  be  the  only  other  case  on  the 
subject.  State  v.  Giles,  2  Pin.  (Wis.)  166, 
52  Am.  Dec.  149.  In  that  case  it  appeared 
that  prior  to  the  adoption  of  the  constitution 
of  Wisconsin  the  territorial  laws  provided 
that  "sheriffs  shall  hold  no  other  office,  and  be 
ineligible  for  two  years  next  succeeding  the 
termination  of  their  offices.'*  By  the  state 
constitution  all  territorial  laws  were  con- 
tinued in  effect.  With  respect  to  the  act 
quoted  the  court  said:  "The  constitution, 
in  adopting  temporarily  the  old  territorial 
laws,  did  so  'that  no  inconvenience  might 
arise  by  reason  of  a  change  of  government;' 
at  the  same  time  taking  care  that  only  those 
laws  which  were  not  repugnant  to  the  con- 
stitution should  have  force.  It  adopted,  for 
present  purposes,  the  general  municipal  laws 
which  it  found  in  being,  but  regulated  for 


itself  its  own  political  system.  On  its  face 
it  purports  to  be,  and  in  fact  was,  the  work 
of  the  people — of  the  whole  people— in  which 
all  had  an  equal  and  common  interest  and 
right,  and  to  which* all  owed  a  common  duty 
and  allegiance;  and  I  cannot  believe  that  a 
constitution  thus  broad  and  catholic  ever 
meant,  by  adopting  an  old  provincial  law,  to 
extend  the  political  disabilities  of  certain 
inhabitants  of  the  territorv  to  the  citizens  of 
the  state.  I  therefore  regard  this  provision 
of  the  territorial  statute  as  repugnant  to  the 
constitution,  and  consequently  not  adopted 
by  it." 

For  a  general  discussion  of  the  power  of  a 
legislature  to  define  the  qualifications  of  pub- 
lic officers,  see  the  notes  to  State  v.  Goldthart, 
19  Ann.  Cas.  743,  and  People  v.  McCormick, 
Ann.  Cas.  1915A  343. 
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California  Supreme  Court — ^August  18,  1916. 
173  Cal.  283;  ISO  Pac.  869, 


Elections  —  Right  to  Withdraw  Condi- 
daoy. 

The  right  to  seek  election  to  any  office  is 
open  to  all  persons  possessing  the  constitu- 
tional or  statutory  qualifications,  but  a  citi- 
zen is  under  no  obligation  to  seek  an  elec- 
tion to  any  office,  and  may  be  a  candidate  or 
refuse  to  be  such  at  his  option.   - 

[See  note  at  end  of  this  case.] 

Same. 

Though  all  necessary  steps  have  been  taken 
to  enable  one  to  become  a  candiate  for  nomi- 
nation for  the  office  of  United  States  senator 
under  the  Direct  Primary  Law  (St.  1913,  p. 
1379),  and  within  the  35  days  before  election 
allowed  by  section  6,  subd.  4,  he  has  filed 
with  the  secretary  of  state  his  affidavit  stat- 
ing that,  if  nominated,  he  would  accept  and 
not  withdraw,  and  would  qualify  if  nominated 
and  elected,  and  his  name  has  been  certified 
to  county  clerks,  with  directions  to  print  it 
on  the  primary  ballot  as  a  candidate,  and 
his  name  has  been  published  as  required  by 
section  10,  and  put  on  sample  ballots,  he  may 
withdraw  as  a  candidate. 

[See  note  at  end  of  tJiis  case.] 

Compelling    Bemoval    of    Name    front 
Ballot  — >  Mandamus. 

Under  the  Direct  Primary  Law,  section  10 
of  which  requires  the  county  clerk  to  publish 
the  names  appearing  upon  the  list  certified  to 
him  by  the  secretary  of  state,  section  12,  pro- 
viding that  the  names  of  all  candidates  for 
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whom  nomination  papers  have  been  filed  shall 
be  printed  on  the  oallot,  atad  section  27,  au- 
thorizing an  application  to  the  supreme 
court  in  case  of  error,  omission,  or  wrongful 
act  in  placing  any  name  on  an  official  primary 
election  ballot  or  in  printing  such  ballot,  and 
authorizing  the  court  to  order  the  officer  to 
correct  the  error,  the  county  clerk  acts  niiu la- 
ter iaUy  in  publishing  the  names  certified  to 
him,  and,  where  a  candidate  withdraws  after 
the  secretary  of  state  has  made  his  certificate, 
the  court,  by  mandamus,  may  compel  the 
county  clerk  to  omit  such  candidate's  name 
from  the  ballot  to  be  used  in  a  forthcoming- 
primary  election. 

Original  application  for  mandamus.  Wal- 
ter Bordwell,  petitioner,  and  W.  B.  Williams, 
respondent.  The  facts  are  stated  in  the  opin- 
ion.    PEBSaCFTOBY  WBIT  ISSUED. 

Samuel  M,  Bhortridge,  Cailin,  Oatlin  d 
Friedman,  Frank  P.  Doherty,  (7.  E,  Spencer 
and  W.  8.  Woodworth  for  petitioner, 

L,  A,  West  for  respondent. 

[283]  8i>068,  J. — This  is  a  proceeding  in 
mandamus  to  compel  the  county  clerk  of 
Orange  County  to  omit  from  the  ballots  to  be 
prepared  by  him  for  use  in  the  forthcoming 
ifrimary  election,  the  name  of  the  petitioner, 
Walter  Wordwell,  as  a  candidate  for  the 
Bepublican  nomination  for  the  office  of 
(284]  United  States  senator.  The  election 
is  to  be  held  on  August  29,  1916.  An  alter- 
native writ  has  issued  and  the  respondent  has 
made  return  thereto.  The  material  facts  are 
not  in  controversy. 

Pursuant  to  the  provisions  of  the  "direct 
primary  law*'  (Stats.  1913,  p.  1379),  a  com- 
mittee of  five  electors  proposed  the  name  of 
the  petitioner  as  a  candidate  at  the  said 
primary  election  for  the  Republican  nomina- 
tion for  the  office  of  United  States  senator. 
They  duly  appointed  verification  deputies  in 
the  several  counties,  and  nomination  papers 
signed  by  the  requisite  number  of  qualified 
electors  were  filed  in  the  county  of  Los  An- 
geles and  other  counties.  The  signatures  were 
examined  and  the  registrars  or  county  clerks 
of  the  various  counties  duly  certified  to  the 
Secretary  of  State  a  sufficient  number  of 
qualified  electors  to  entitle  the  petitioner  to 
have  his  name  placed  upon  the  primary  ballot. 
Within  the  time  allowed  by  the  statute,  i.  e., 
not  less  than  35  days  before  the  election  (sec. 
5,  subd.  4),  Mr.  Bordwell  filed  with  the  Secre- 
tary of  State  his  affidavit  statinp:,  in  addition 
to  the  other  matters  required,  that  if  nominat- 
ed he  would  accept  such  nomination  and  not 
withdraw,  and  that  he  would  qualify  as  such 
officer  if  nominated  and  elected. 

The  Secretary  of  State  thereupon  certified 
the  name  of  the  petitioner  to  the  respondent 
And  to  the  eounty  clerks  and  registrars  in 


the  several  counties,  directing  said  officers  to 
print  on  the  primary  ballot  the  name  of  the 
petitioner  as  a  candidate  for  the  Republican 
nomination  for  the  office  of  United  States 
senator. 

After  receiving  such  certificate,  the  respon- 
dent published,  as  required  by  section  lO'of 
the  act,  the  names  and  addresses  of  all  per- 
sons, including  the  petitioner,  for  whom 
nomination  papers  had  been  filed  in  the  office 
of  the  Secretary  of  State.  He  also  caused  to 
be  prepared  sample  ballots  including,  among 
other  names,  that  of  petitioner,  and  has 
directed  the  printing  of  official  ballots  in  like 
form. 

On  the  ninth  day  of  August,  1916,  petitioner 
notified  the  Secretary  of  State,  the  respondent 
Iirrcin,  and  all  county  clerks  and  registrars 
of  voters,  that  he  had  withdrawn  as  a  can- 
didate for  said  nomination,  and  directed  each 
of  said  officials  not  to  print  or  publish  his 
name  upon  any  primary  ballot  to  be  used  in 
said  election  on  August  29th.  The  respondent 
refuses  to  have  the  name  of 'the  petitioner 
removed  from  the  [285]  ballot,  and  the  pur- 
pose of  this  proceeding  is  to  compel  such 
removal. 

The  right  to  seek  election  to  any  office  is 
open  to  all  persons  possessing  the  constitu- 
tional or  statutory  qualifications.  A  citizen 
is,  however,  under  no  obligation  to  seek  elec- 
tion to  an  office.  He  may  be  a  candidate  or 
refuse  to  be  such,  at  his  option,  and  in  the 
absence  of  statutory  provision  to  the  con- 
trary, the  mere  fact  that  he  has  once  an- 
nounced his  candidacy  for  an  office  does  not 
prevent  him  from  withdrawing  as  a  candidate 
whenever  he  sees  fit  so  to  do. 

Does  our  statute  change  this  rule?  In 
other  words,  does  the  fact  that  Mr.  Bord- 
well, and  the  committee  acting  on  his  behalf, 
had  taken  the  necessary  steps  to  enable  him 
to  become  a  candidate  at  the  August  primary 
election,  constitute  a  bar  to  his  withdrawing 
his  candidacy  for  such  nomination  prior  to 
the  election  ?  The  act  contains  nothing  which 
in  direct  terms  bears  upon  the  question  of 
withdrawal  at  this  stage.  Before  any  elector 
may  have  his  name  placed  upon  the  ballot 
as  a  candidate,  he  must  sign  an  affidavit  stat- 
ing that  if  nominated  he  will  accept  such  . 
nomination  and  not  withdraw.  But  this  pro- 
vision, obviously,  has  application  only  to  the 
condition  existing  after  the  primary  election, 
at  which,  if  at  all,  he  will  be  '^nominated." 
We  need  not  here  inquire  whether  the  pro- 
vision for  this  affidavit  carries  with  it  an  im- 
plied prohibition  against  withdrawal  by  a 
candidate  who  has  been  successful  in  obtain- 
ing a  party  nomination  at  the  primary.  The 
court  of  appeals  of  Kentucky  has  held,  under 
a  statute  very  similar  to  ours,  that  a  with- 
drawal may  be  made  after  the  election.  ( Els- 
wick  V.  Ratliff,  166  Ky.  149,  179  S.  W.  ll.> 
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The  contrary  view  has  been  expressed  by  the 
supreme  court  of  Nevada.  (State  v.  Hamil- 
ton, 33  Nev.  418,  111  Pac.  1026.)  But  with- 
out regard  to  this  question,  it  is  perfectly 
clear  that  the  statute  does  not,  either  in  terms 
or  impliedly,  prohibit  a  withdrawal  before 
the  election.  On  the  contrary,  the  fact  that 
the  statute  in  terms  requires  an  affidavit  that 
the  candidate  will  not  withdraw  if  nominated 
gives  persuasive  indication  that  a  withdrawal 
before  nomination  (i.  e.,  before  the  primary 
election)  was  contemplated  by  the  framers  of 
the  act  as  authorized.  And  such  is  the  hold- 
ing in  a  late  Nevada  case  (State  v.  Brodigan, 
37  Nev.  468,  142  Pac.  520),  in  which  the 
earlier  decision  in  State  v.  Hamilton  is  dis- 
tinguished upon  tliis  very  ground. 

[288]  If,  then,  the  petitioner  has  the  right 
to  withdraw  his  candidacy  for  the  nomination, 
the  right  should  be  made  eflfectual  and  oper- 
ative unless  some  insuperable  obstacle  inter- 
venes. We  find  no  such  obstacle  in  the  stat- 
ute. Much  stress  is  laid  upon  the  fact  that 
under  section  10  of  the  act,  the  county  clerk 
or  registrar  is  required  to  publish  the  names 
which  appear  upon  the  certified  list  trans- 
mitted to  him  by  the  Secretary  of  State, 
and  that  this  list  is  to  contain  the  names  "of 
oach  person  for  whom  nomination  papers  have 
been  filed  in  the  office  of  such  Secretary  of 
State."  So,  too,  section  12,  defining  the  form 
of  ballots,  provides  "that  the  names  of  all  can- 
didates for  the  respective  offices  for  whom 
nomination  papers  have  been  duly  filed  shall 
be  printed  thereon."  Undoubtedly  the  county 
clerk  acts  ministerially,  and  the  information 
upon  which  he  so  acts  is  that  received  by  him 
from  the  Secretary  of  State.  But  it  does -not 
follow  that  the  certificate  of  the  Secretary  of 
State  must  finally  concliide  everyone  with 
respect  to  the  form  and  contents  of  the  ballot. 
Section  27  of  the  act  authorizes  an  applica- 
tion to  this  court,  to  a  district  court  of  appeal 
or  to  a  superior  court,  whenever  it  shall  be 
made  to  appear  "that  an  error  or  omission 
has  occurred  or  is  about  to  occur  in  the  plac- 
ing of  any  name  on  an  official  primary  elec- 
tion ballot,  that  any  error  has  been  or  is 
about  to  be  committed  in  printing  such  ballot, 
or  that  any  wrongful  act  has  been  or  is  about 
to  be  done  by  any  .  .  .  county  clerk,  regis- 
trar of  voters  ...  or  other  person  charged 
with  any  duty  concerning  the  primary  elec- 
tion,'' and  authorizes  the  court  to  order  the 
officer  or  person  charged  with  such  error, 
wrong,  to  neglect  to  correct  the  error,  desist 
from  the  wrongful  act,  or  perform  the  duty. 
This  is  broad  language,  and  we  think  it  was 
designed  to  vest  in  the  courts  a  broad  control 
over  all  officers  performing  duties  in  connec- 
tion with  the  primary  elections.  With  re- 
spect to  the  names  of  the  candidates  to  be 
placed  upon  the  ballots,  the  remedy  is  not, 
under  this  section,  limited  to  an  application 


to  compel  the  Secretary  of  State  to  issue  the 
proper  certificate.  The  power  of  that  officer 
to  transmit  certified  lists  of  candidates  ex- 
pires 30  days  before  the  primary  election. 
After  that  date  all  duties  connected  with  the 
preparation  of  the  ballots  are  confided  to 
the  county  clerks  or  registrars  of  voters.  It 
cannot  have  been  contemplated  that  an  error 
or  impropriety  in  a  proposed  ballot  should 
be  beyond  correction  after  the  Secretary  of 
State  had  once  issued  his.  [287]  certificate 
and  the  time  within  which  he  could  issue  a 
•  corrected  certificate  had  expired.  If  he 
should,  on  the  last  day  allowed  by  law,  issue 
a  certificate  which  omitted  the  name  of  a 
candidate  whose  name  should  be  upon  the 
ballot,  the  only  possible  remedy  would  be 
by  application  to  a  court  for  an  order  requir- 
ing the  county  clerk  or  registrar  of  voters 
to  make  the  necessary  correction.  Just  such 
an  application  is,  we  think,  contemplated  and 
authorized  by  section  27  of  the  act,  and  we 
think  the  situation  is  the  same  where,  by 
reason  of  circumstances  arising  after  the 
Secretary  of  Stato  has  made  his  certificate, 
the  correct  form  of  ballot  is  not  that  indicated 
by  his  certificate. 

This  interpretation  of  the  statute  is  in  ac- 
cord  with  the  fundamental  purpose  of  all  elec- 
tion laws,  i.  e.,  to  enable  the  voters  to  exercise 
a  free,  orderly,  and  intelligent  choice.  We 
can  conceive  of  no  good  reason  why  a  ballot 
should  contain  the  name  of  a  person  who  is 
not  in  fact  a  candidate  for  nomination,  even 
though  he  may  once  have  taken  the  steps 
which  entitle  him  to  become  such  candidate. 
The  presence  of  his  name  (like  that  of  a  can- 
didate who  has  died)  could  operate  only  to 
deprive  uninformed  electors  of  their  votes,  to 
the  injury  of  one  or  more  of  the  actual  can- 
didates, and  to  the  possible  perversion  of  the 
true  popular  will.  We  are  not  prepared  to 
hold  that  the  law  requires  this  result.  To 
give  to  the  certificate  of  the  Secretary  of 
State  the  conclusive  effect  contended  for  by 
the  respondent  would  be  to  elevate  form  above 
substance.  We  believe,  on  the  contrary,  that 
the  statute  contemplates  a  submission  to  the 
electors  of  a  choice  between  persons  who  are 
candidates  in  fact,  and  that  where,  from  any 
cause,  the  ballots  do  not  present  that  choice, 
the  courts  are  authorized,  imder  section  27 
of  the  act,  to  direct  the  officials  having  con- 
trol of  the  preparation  of  the  ballots  to  pre- 
pare them  in  proper  form. 

It  need  hardly  be  said  that  an  application 
of  this  kind  must  be  made  sufficiently  early 
to  enable  the  officials  to  have  the  necessary 
alterations  put  into  effect.  In  the  present 
case  it  appears  that  the  time  to  intervene 
before  the  date  of  the  election  will  be  suffi- 
cient for  the  respondent  to  obey  the  writ 
which  is  to  issue.  We  assume  that  the  offi- 
cials of  other  counties  will  take  action   in 
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Imnnonj  with  the  viewa  here  oxpresaed.  If, 
A%  suggested  at  the  hearing,  it  will  be  impos- 
sible in  some  instances  to  alter  the  sample 
ballots,  the  spirit  of  the  present  [288]  ruling 
can  be  carried  out,  as  far  as  possible,  by 
changing  the  form  of  the  official  ballots  to  be 
furnished  to  the  voters. 

A  peremptory  writ  will  issue  as  prayed. 

Lorigan,  Melvin,  and  Henshaw,  JJ.,  con- 
curred. 

Shaw,  J.,  because  of  temporary  absence, 
has  not  participated. 

Henshaw,  J.  {eonowrring) , — I  concur  in 
-everything  that  is  said  in  the  prevailing  opin- 
ion. It  certainly  will  not  he  questioned  that 
an  elector  has  the  inherent  right,  under  our 
system  of  government,  of  offering  himself  as 
41  candidate  for  office,  and,  after  having 
offered  himself,  to  withdraw  his  name  an'l 
^  retire  from  the  political  contest  at  any  time 
that  he  sees  fit.  The  sole  limitation  upon  this 
unquestioned  right  is  the  limitation  which 
may  be  fixed  upon  it  by  law.  The  only 
limitation  which  our  law  has  seen  fit  ta 
impose  is  that  inferentially  contained  in  the 
requirement  of  a  candidate  to  make  an  atli- 
darit  that  "if  nominated"  he  will  continue 
his  candidacy  for  and  eeek  election  to  the 
office.  The  legislature  having  seen  fit  thus 
to  restrict  the  right  of  withdrawal  after 
nomination,  and  having  placed  no  restriction 
upon  the  right  of  withdrawal  before  nomina- 
tion, under  every  canon  of  construction  that 
right  of  withdrawal  before  nomination  still 
Tests  with  every  candidate*  for  office.  Such 
was  the  unanimous  view  of  the  supreme  court 
of  Nevada  in  the  case  cited  in  the  prevailing 
opini(m.  Therefore,  no  right  to  withdraw 
hie  name  as  a  candidate  from  the  primary 
ballot  is  expressly  or  impliedly  given  to  any 
candidate  because  it  is  not  necessary  that  it 
should  be  expressly  or  impliedly  given.  The 
right  is  his  unless  it  is  taken  away  by  positive 
law,  and  there  is  no  positive  law  so  doing. 
Nor  is  it  necessary  that  there  should  be  any 
specific  mode  prescribed  by  which  any  with- 
drawal can  be  effected.  It  is  a  reflection 
upon  our  jurisprudence  to  say  that  its  gen- 
<ntil  remedies  are  not  adequate,  as  they  were 
found  to  be  by  the  supreme  court  of  Nevada 
^der  a  statute  in  all  particulars  identical 
^th  our  own. 

But  conceding  the  right  of  withdrawal  to 
exist,  the  dissentient  view  is  that  the  legis- 
hiture  designed  that  this  right  should  have 
no  effect  because  the  law  also  says  that  county 
clerks  shall  print  the  ''names  of  all  candidates 
for  the  respective  [289]  offices  for  whom 
nomination  papers  have  been  duly  filed." 
Such  a  construction  is  but  the  veriest  sticking 
in  the  bark.  To  attribute  such  a  meaning 
to  the  leghilature  is  deliberately  and  \m- 
neeessarily  to  charge  it  with  the  design  of 
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deluding  and  deceiving  the  electors  of  the 
state.  For  under  that  construction  it  is  not 
denied  that  it  meaiis  that  the  name  of  a  can- 
didate who  has  died  may  not,  even  though 
the  fact  be  timely  and  officially  brought  to 
the  notice  of  the  county  clerks,  be  omitted 
from  the  ballot  to  be  printed ;  that  if  the  sole 
candidate  of  a  political  party  has  been  con- 
victed of  a  felony  and  thus  disqualified  from 
holding  office,  the  legislature  designed  in  both 
such  and  all  like  cases  that  the  name  of  the 
dead  man  and  that  the  name  of  the  felon 
should  remain  upon  the  ballot,  notwithstand- 
ing that  if  they  received  a  majority  of  the 
votes  neither  could  take  office,  and  the  result 
would  be  either  that  a  man  whom  the  people 
by  their  votes  had  not  selected  would  fill  the 
office,  or  that  the  state  must  be  subjected  to 
the  added  and  unnecessary  expense  of  another 
election.  I  am  unwilling  myself  to  charge 
the  legislature  in  its  enactment  of  the  primary 
law  with  any  such  stupidity  or  evil  design. 
Nor  is  it  necessary  that  this  should  be  done, 
whenever,  as  here,  notification  of  withdrawal, 
of  death,  or  of  legal  disqualification  to  hold 
the  office  is  under  timely  notice  officially  made 
known  to  the  county  clerk. 

The  provisions  of  the  primary  law  calling 
upon  the  county  clerks  to  print  upon  the 
primary  ballot  the  names  that  have  been 
certified  to  them  by  the  Secretary  of  State, 
by  every  reasonable  intendment  means  only 
that  those  names  shall  be  printed  unless 
changes  shall  have  occurred  within  the  con- 
templation of  the  law,  such  changes  as  in 
fact  are  contemplated  and  provisions  tor 
which  are  made  by  section  27  of  the  act 
quoted  in  the  prevailing  opinion,  and  the 
forced  construction  wliich  unnecessarily  is 
sought  to  be  given  to  this,  I  repeat,  convicts 
the  l^slature,  without  any  express  lan- 
guage to  that  effect,  of  a  design  to  make  the 
primary  election  ridiculous  by  compelling,  to 
the  deception  of  the  voters,  the  retention  of 
the  name  of  a  man  who  is  dead  or  has  been 
sent  to  the  state  prison. 

AiTGBLLom,  C.  J.  {diaaenting) , — ^I  dissent. 
Desirable  as  may  appear  to  be  the  result 
reached  by  the  court  in  this  proceeding,  I  am 
unable  to  concur  therein  in  [290]  view  of- 
my  understanding  of  the  meaning  of  the  pro- 
visions of  the  direct  Primary  Act. 

In  proposing  to  place  the  name  of  Mr.  Bord- 
well  on  the  primary  ballot  as  a  candidate 
for  the  Bepublican  nomination  for  United 
States  senator,  notwithstanding  his  attempt- 
ed withdrawal  as  a  candidate  after  having 
regularly  qualified  as  such,  and  after  his 
name  had  been  regularly  certified  by  the 
Secretary  of  State  to  the  various  county 
clerks  and  registrars  as  a,  candidate,  the 
county  clerk  of  Orange  County  is,  in  my 
opinion,  simply  proposing  to  follow  the  plain 
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mandate  of  the  Primary  Act.  If  this  be  the 
situation,  of  course  we  have  no  authority  to 
order  him  to  do  otlierwise. 

The  clerk  is  simply  proposing  to  print  on 
the  primary  ballot,  ad  candidates  for  the  Re- 
publican nomination  for  United  States  sena- 
tor, the  names  of  all  persons  "for  whom 
nomination  papers  (including  the  affidavit 
of  the  candidate  himself  slating  that  he 
desires  to  be  a  candidate)  have  been  duly 
filed"  (Primary  Act,  subd.  4,  sec.  12),  as 
atich  names  have  been  correctly  certified  to 
him  by  the  Secretary  of  State  (Primary  Act, 
sec.  10),  and  all  this  the  Primary  Act  ex- 
pressly requires  him  to  do. 

No  right  to  withdraw  his  name  as  a  can- 
didate from  the  primary  ballot  is  expressly 
or  impliedly  given  any  such  person  by  any 
provision  of  the  Primary  Act,  no  mode  by 
which  any  withdrawal  can  be  effected  i<s  even 
suggested  by  any  provision  of  Mie  act,  and  I 
cannot  read  the  act  otherwise  than  as  clearly 
contemplating  that  there  can  be  no  such  with- 
drawal, and  that  the  certificate  of  the  Secre- 
tary of  State  when  made  in  full  accord  with 
the  law  is  absolutely  conclusive  on  county 
clerks  and  registrars  as  to  the  names  which 
shall  be  placed  on  the  primary  ballot. 

Lawlor,  J.,  concurred. 

KOTE. 

Withdrawal   of   Candldaoy  for  Public 

OAoe. 

Introductory,   362. 

View  that  Candidate  May  Withdraw  i 

In  General,   362. 

Time  for  Filing  Withdrawal,  364. 
View  that  Candidate  Cannot  Withdraw,  365. 
Right  of   Electors  to  Withdraw  Candidate, 

366. 

Introductarym 

The  purpose  of  this  note  is  to  discuss  the 
cases  passing  on  whether  a  candidate  for  a 
public  office  may  withdraw  his  candidacy. 
The  question  who  is  a  candidate  is  discussed 
in  the  note  to  State  v.  Bates,  12  Ann.  Cas. 
105.  The  right  of  an  officer  to  resign  before 
he  is  inducted  into  the  office  is  discussed  in 
the  note  .to  People  v.  Remberg,  Ann.  Cas. 
1916C  343. 

View  that  Candidate  May  Withdraw 

In  Gsnsbal. 

It  has  been  held  that  a  candidate  may 
withdraw  his  candidacy  for  a  public  office 
either  before  or  after  his  nomination.  Nap* 
ton  V.  Meek,  8  Idaho  625,  70  Pac.  945;  Els- 
wick  V.  Ratliff,  165  Ky.  149,  179  8.  W.  11; 


Com.  V.  Martin,  7  Pa.  Dist.  666;  Reg.  v;. 
Chisholm,  5  Ont.  Pr.  328.  See  also  O'Connor 
V.  Smithers,  45  Colo.  23,  99  Pac.  46,  132  Am. 
St.  Rep.  191,  25  L.R.A.(N.S.)  267.  And  see 
the  reported  case. 

In  O'Connor  v.  Smithers,  supra,  jt  wa« 
said  obiter:  ''The  right  to  run  for  office  or 
decline  a  nomination  is  purely  a  personal 
privilege.  No  persons  or  convention  can  com- 
pel another  to  be  a  candidate  against  his 
will,  or,  when  regularly  nominated,  to  de- 
cline by  action  directly  or  indirectly." 

In  Elswick  v.  Ratliff,  supra,  it  appeared 
that  Elswick  was  nominated  for  clerk  of  the 
circuit    court    at    a    primary    election    in 
August,  and  a  certificate  of  nomination  was- 
issued  to  him.     On  September  11,  he  with- 
drew his  nomination  and  directed  in  writing 
the  then  clerk  of  the  court  not  to  place  his. 
name  on  the  official  ballot.    On  the  following 
day  he  withdrew  the  written  notice  he  had 
sent  to  the  county  clerk  without  the  same     * 
having  been  filed;   but  on  the  next  day  he 
again  notified  the  county  clerk  in  writing 
that  he  did  not  want  his  name  on  the  ballot. 
On  this  last  day  the  political  party  to  which 
Elswick  belonged  nominated  one  Coleman  in 
his  stead.    Thereafter  Coleman  himself  with- 
drew his  name  as  candidate  and  on  September 
25,. Elswick  notified  the  county  clerk  of  Pike 
county  that  he  still  claimed  to  be  the  nominee 
for  circuit  clerk  and  stated  that  he  revoked 
his  former  resignation.     But  on  October    5, 
his  party  nominated  one  Isom  to  that  oflSce 
and  a  certificate  of  nomination  was  issued  to- 
the  latter.     In  an  action  by  Elswick  for  an 
injunction  to  restrain  the  coimty  clerk  froni 
placing  Isom's  name  on  the  ballot  it  was  held 
that  he  could  not  obtain  the  relief  he  sought 
as  he  had  previously  withdrawn  his  candi- 
dacy.    Answering  Elswick's  contention  that 
he  could  not  legally  withdraw  his  nomina- 
tion inasmuch  as  a  statute  required  a  can- 
didate  at  a   primary   election   to   make    an 
affidavit  to  the  effect  that  if  nominated   he 
would  accept  the  nomination  and  would  not 
withdraw,  the  court  said:     "It  was  not  con- 
templated by  the  statute  that  a  change  in  a 
man's  situation  or  conditions  between  August 
and   November    should   deprive   him    of    the 
right  to  decline  to  represent  his  party  when 
change  of  conditions  or  circumstances  in  his 
opinion  authorized  it.     It  was  not  the  pur- 
pose to  absolutely  bind  him  to  be  a  candi- 
date for  an  office  which  he  did  not  want,  or 
to  fill  an  office  which  he  had  discovered  did 
not  suit  him,  or  to  act  as  the  representative 
of  his  party  when  in  his  judgment   it    was 
not  best  for  either.    A  man  might  be  thous^ht 
an    ideal    representative    of    his    party     in 
August,  and  by  reason  of  unforeseen  occur- 
rences he  might  be  thought  a  most  unfortu- 
nate   representative    in    November;     or     h» 
might  very  much  desire  an  office  in  August 
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when  by  reason  of  ill  health,  BicknesB  in  his 
family  or  changed  conditions  of  some  kind, 
he  might  not  want  it  later.  The  very  pro* 
vision  in  the  primary  act  itself  that  when 
a  vacancy  occurs  after  any  nomination,  by 
death  or  otherwise,  the  governing  authority 
of  such  party  may  provide  for  filling  sudi 
vacancy  and  make  such  nomination,  is  con- 
clusive that  the  legislature  had  in  mind  that 
vacancies  might  occur  in  nominations  from 
other  causes  than  death.  The  only  other 
question  necessary  to  pass  upon  is  whether 
Elswick,  after  having  notified  the  county 
clerk  in  writing  that  he  resigned  his  nomi- 
nation, and  directing  that,  his  name  be  not 
printed  on  the  official  ballot,  and  after  this 
resignation,  although  not  formally  made  to 
'  the  party  authorities,  had  come  to  their 
knowledge  and  they  had  accepted  it  and  nomi- 
nated another  candidate,  could  then  withdraw 
it  and  continue  to  be  the  nominee.  ...  In 
Am.  k  Eng.  Enc.  of  Law,  page  424,  it  is 
said:  'A  contingent  or  a  prospective  resig- 
nation, however,  can  be  withdrawn  at  any 
time  before  it  is  accepted,  and  after  it  is 
accepted  it  seems  that  it  may  be  withdrawn 
with  the  consent  of  the  authority  accepting, 
where  no  rights  have  intervened.'  In  this 
case  ^he  resignation  of  Elswick  was  uncon- 
ditional, and  fully  relinquished  his  right  to 
the  nomination,  and  was  to  take  effect  at 
once.  Cyc.  Vol.  29,  1404,  thus  states  the 
mle:  'An  unconditional  resignation  which 
has  been  transmitted  to  the  authority  en- 
titled to  receive  it,  and  a  resignation  implied 
from  the  acceptance  of  an  incompatible  office, 
may  not  be  withdrawn.  But  a  resignation 
conditional  in  character  or  to  take  effect  in 
the  future  may  be  withdrawn.*" 

In  Reg.  V.  Chisholm,  6  Ont.  Pr.  328,  it 
appeared  that  at  a  political  meeting  one 
Haggart  was  nominated  for  the  office  of  town 
reeve.  Later  during  the  meeting  he  with- 
drew his  candidacy,  to  which  withdrawal  his 
proposer  and  seconder  made  no  objection. 
Two  days  later  Haggart  required  the  official 
in  charge  of  the  election  lists  to  place  his 
name  thereon  as  a  candidate  for  the  office 
of  town  reeve.  It  was  held,  however,  that 
his  previous  withdrawal  was  binding  on  him 
as  well  as  on  his  proposer  and  seconder. 
The  court  said:  "But  the  question  is,  can 
a  candidate,  once  nominated,  be  withdrawn? 
It  is  difficult  to  comprehend  why  this  can- 
not be  done  before  the  close  of  the  meeting, 
with  the  assent  of  all  concerned;  for  every 
one  then  acts  of  his  own  free  will,  with  a 
full  knowledge  of  the  facts.  Contracts  can 
be  dissolved  by  the  will  of  those  who  made 
them.  There  are  exceptions,  but  it  is  gen- 
erally true;  and  it  is  the  general  rule  that 
the  legal  effect  of  an  action  may  be  annulled 
or  reversed  by  the  common  agreement  of  all 
who  are  concerned.    Why  then,  before  being 
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acted  on,  cannot  a  nominatlcHi  be  withdrawn, 
as  here,  by  the  candidate  himself,  his  pro- 
poser and  seconder,  and  the  electors  present? 
It  i<9  true  that  the  clause  of  the  act  does  not 
speak  of  any  power  of  resignation  or  with- 
drawal, but  directs  that  the  poll  book  shall 
contain  the  names  of  the  candidates  'pro- 
posed and  seconded,'  which  no  doubt  means 
the  names  of  all  candidates  proposed  and 
seconded.  But  the  answer  to  this  seem-s  to 
be,  that  when  the  nomination  is  withdrawn 
at  the  meeting  by  the  agreement  of  every 
one  affected  by  the  nomination  or  with- 
drawal, it  is  as  though  that  candidate  had 
never  been  proposed  and  seconded  at  alU 
for  he  does  not  continue  to  be  to  the  close 
of  the  meeting,  and  is  not  then,  a  'person 
proposed'  for  the  office.  That  this  is  the 
construction  put  upon  the  statute  in  prac- 
tice, is  very  clear;  for  nothing  is  more  com- 
mon than  for  a  number  of  candidates  to  be 
proposed,  where  there  is  no  intention  on 
the  part  of  anyone  that  they  should  contest 
the  election;  and  upon  their  withdrawal,  it 
has  never,  that  I  know  of,  been  suggested 
until  now,  that  it  may  be  demanded  after  the 
meeting  that  their  names  shall  be  entered 
on  the  poll  books.  From  the  nature  of  the 
proceeding,  the  electors  and  the  returning 
officer  are  entitled  to  know,  at  the  close  of 
the  meeting,  who  are  the  candidates;  for  in 
case  there  is  but  one  candidate  the  return- 
ing officer  is  to  declare  him  elected;  and  in 
case  there  are  more  candidates  than  one,  the 
returning  officer,  on  the  day  following  the 
nomination,  is  to  post  up  the  names  of  the 
candidates.  So  that  I  do  not  understand 
how  Mr.  Haggart's  or  Mr.  Coyne's  communi- 
cation with  the  returning  officer  after  the 
nomination  day  can  affect  this  proceeding. 
But. suppose  the  first  case  had  happened,  and 
Mr.  Chisholm  had  been  the  only  candidate 
remaining;  then  the  returning  officer,  with 
the  assent  of  all  the  candidates,  their  pro- 
poser and  seconders,  and  of  the  electors 
present  at  the  meeting,  would  on  the  spot 
have  returned  Mr.  Chisholm  as  reeve.  If  it 
is  asserted  that  an  election  so  conducted 
would  be  void,  I  must  say  that  only  judicial 
decision  could  make  me  assent  to  it.  I  have 
been  speaking  of  the  statute  as  though  the 
relator  here  were  an  elector,  not  present  at 
the  meeting,  who  had  afterwards  voted  at 
the  election  of  Mr.  Haggart.  His  position 
would,  in  my  opinion,  be  very  different  from 
that  of  Mr.  Coyne;  for  if  I  am  wrong  in 
supposing  that  the  proceedings  at  the  elec- 
tion were  legal,  there  are  still  reasons  which 
apply  ad  hominem  to  prevent  Mr.  Coyne  from 
setting  up  the  objection.  It  was  urged,  upon 
the  argument,  that  this  proceeding  was  so 
much  in  the  interest  of  the  electors,  that  the 
truth  of  the  matter  must  alone  be  regarded, 
and  that  the  conduct  of  the  relator  or  Mr. 
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Haggart  could  not  here  be  set  up  to  exclude 
the  truth.  But  the  cases  cited  by  Mr.  Har- 
rison and  Mr.  Kerr  are  quite  clear  on  the 
point  that  the  conduct  of  the  relator  may 
waive  objections  otherwise  good,  or  may  stop 
him  from  alleging  them.  Indeed,  he  is  re- 
garded as  any  other  plaintiff,  claiming  in 
his  private  right.  Now,  Mr.  Coyne  was 
present  throughout  the  whole  proceedings  at 
the  meeting.  He  must  have  heard  the  with- 
drawal of  all  the  candidates  but  Mr.  Clark 
and  Mr.  Chisholm;  he  must  have  heard  the 
returning  officer  announce  that  they  were 
the  only  candidates  remaining;  and  yet  he 
allowed  the  meeting  to  close — ^all  present 
supposing  such  to  be  the  fact — ^without  ex- 
pressing objection  or  dissent.  I  think  he 
must  be  bound  by  the  rule  in  Pickard  v. 
Sears,  6  A.  &  £.  649,  and  the  kindred  cases. 
Surely  this  is  estoppel  by  conduct.  It  is 
very  easy  to  suppose  cases  where  such  a 
course  would  completely  throw  the  electors 
— especially  those  opposed  to  Mr.  Haggart— 
off  their  guard,  if  they  were  to  find  the  next 
morning  that  Mr.  Haggart  was  still  in  the 
field.  I  think  the  course  taken  in  this  elec- 
tion was  legal;  and  that,  if  otherwise,  neither 
Mr.  Haggart  nor  Mr.  Coyne  can  be  heard  to 
urge  this  objection." 

• 

Time  fob  Fiung  Withdrawal. 

In  some  jurisdictions  the  time  within  which 
a  candidate  must  exercise  his  right  of  with- 
drawal is  regulated  by  statute,  and  it  has 
been  held  that  such  a  statute  must  be  strict- 
ly complied  with.  In  re  34th  Ward,  11  Pa. 
Dist.  135. 

But  in  State  v.  Tallman,  82  Wash.  141, 
143  Pac  874,  the  court  said:  ''Moreover, 
the  requirement  that  a  person  having  filed 
a  declaration  of  candidacy  must  withdraw 
'at  least  twenty  days  before  election,'  i« 
rather  directory  than  mandatory.  If,  at  the 
time  the  withdrawal  is  filed  the  names  have 
been  certified  for  printing  on  the  ballot,  the 
officer  is  not  required  to  recall  the  certificate, 
although  he  may  with  propriety  refuse  to 
certify  the  name  of  a  candidate  who  had 
filed  a  withdrawal  even  if  the  withdrawal 
be  received  after  the  stipulated  time." 

In  Com.  V.  Martin,  7  Pa.  Dist.  666,  it  was 
said:  "Section  7  of  the  Ballot  Act  expressly 
requires  any  person  who  has  been  nominated, 
but  desires  to  withdraw  his  name  as  a  can- 
didate, to  do  so  'fifteen  days,  or  in  the  case 
of  township  and  borough  elections  twelve 
days,  previous  to  the  day  of  election.'  One 
reason  for  fixing  this  period  appears  in  sec- 
tion 9,  which  directs  the  secretarv.  'fourteen 
days  at  least  previous  to  the  day  of  any 
election,'  to  transmit  an  official  list  of  can- 
didates to  the  commissioners  of  each  county. 
But  another  reason  may  readily  be  seen  in 


the  plain  intention  of  the  statute  to  allow 
a  period  of  about  ten  days  for  filling  the 
vacancy.  This  is  sufficient,  if  prompt  action 
be  taken.  Accordingly  section  11  declares, 
that  in  case  of  the  withdrawal  of  any  can- 
didate a  substituted  nomination  may  be  made 
at  any  time  before  the  day  of  election,  and 
that  the  certificate  or  nomination  paper  qjiUBt 
be  filed  in  the  same  office  in  which  the  orig- 
inal certificate  or  paper  is  to  be  found.  Sec- 
tion 12  completes  the  machinery  by  requiring 
the  proper  officers  to  certify  the  name  thus 
substituted  to  the  county  commissioners,  and 
requiring  the  conmiissioners  to  see  that  it  be 
properly  printed,,  either  on  the  ticket  or 
upon  adhesive  slips.  Not  only  the  candidate, 
but  the  party  or  body  of  citizens  that  nom- 
inated .  him,  has  an  interest  in  the  names  ' 
upon  the  ballot.  If  a  candidate  desires  to 
withdraw,  he  must  declare  his  intention 
within  the  time  fixed  by  the  act,  in  order 
that  his  party  or  the  body  of  citizens  that 
named  him  may  have  an  opportunity  to  sup- 
ply his  place.  This  secures  fair  play;  for 
if  withdrawal  could  be  made  at  any  time, 
either  before  the  ballots  were  printed,  or 
before  the  day  of  election,  it  is  manifest  that 
a  serious  temptation  to  fraud  and  trickery, 
would  be  presented.  A  withdrawing  ^ndi- 
date  could  disfranchise  his  party  by  judi- 
ciously timing  the  date  of  his  disappearance, 
and  we  need  not  suggest  the  dangers  that 
lie  hid  in  such  a  possibility.  They  furnish 
a  sufficient  reason  for  refusing  to  permit  such 
withdrawals,  unless  the  act  clearly  allows 
them.  Far  from  allowing  them,  however,  the 
act  clearly  forbids  them ;  and  without  further 
discussion,  therefore,  we  refuse  the  man- 
damu»  and  dismiss  the  petition  at  the  costs 
of  the  relator." 

In  Napt(m  v.  Meek,  8  Idaho  625,  70  Pac. 
946,  the  court  construed  a  statute  reading 
as  follows:  "Whenever  any  person  nominat- 
ed for  public  office,  as  in  this  act  provided, 
shall  at  least  thirty  days  before  election, 
except  in  the  case  of  municipal  elections,  in 
a  writing  signed  by  him,  and  certified  to  by 
the  registrar  of  the  precinct  where  the  per- 
son nominated  resides,  notifying  the  officer 
with  whom  the  certificate  nominating  him 
is  by  this  act  required  to  be  filed,  that  he 
declines  such  nomination,  such  nomination 
shall  be  void.  In  municipal  elections' such 
declination  must  be  made  at  least  ten  days 
before  the  election."  In  that  case  it  was 
said:  "The  legislature  in  enacting  said  pro- 
vision evidently  had  some  substantial  reason 
for  requiring  a  person  who  had  been  nomi- 
nated to  a  public  office  to  file  his  written 
declination  at  least  thirty  days  before  the 
day  of  election,  if  he  desired  to  decline  Quch 
nomination.  One  purpose  for  its  enactment 
was  to  give  the  party  that  nominated  him 
time  to  make  another  nomination,  and  have 
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the  name  of  suck  nominee  printed  on  the 
official  ballot,  and  to  give  the  voter  time  to 
investigate  the  character  and  ability  of  the 
person  who  takes  the  place  of  the  person 
80  declining.  We  have  no  doubt  that  the 
legislature  intended  to  make  such  provision 
mandatory,  and  that  such  declinations  must 
be  filed  at  least  thirty  days  before  the 
election." 

In  State  v.  Dewey,  73  Neb.  306,  102  N. 
W.  1015,  it  appeared  that  several  nominees 
filed  their  withdrawals  of  candidacy  less  than 
twelve  days  before  the  election.  A  statute 
of  Nebraska  provided  that  a  nominee  who 
wished  to  withdraw  his  candidacy  should  at 
least  twelve  days  before  the  election  notify 
the  officer  with  whom  the  original  certificate 
of  his  nomination  was  filed,  in  writing,  signed 
by  him,  and  duly  acknowledged,  that  he  de- 
clined the  nomination.  The  statute  further 
provided  that  a  second  nomination  to  fill  a 
vacancy  caused  by  a  withdrawal  might  be 
made  at  least  eight  days  before  the  election. 
It  further  appeared  that  the  withdrawal  was 
made  by  agreement  of  all  the  parties  inter- 
ested and  that  other  candidates  were  in  fact 
substituted  eight  days  before  the  election. 
The  cour(  held  that  under  the  circumstances 
the  withdrawals  were  effective,  the  purpose 
of  the  provision  beittg  to  give  four  days  to 
fill  the  vacancy  caused  by  a  withdrawal,  and 
the  vacancy  having  been  filled  in  due  time. 

View  that  Candidate  Cannot  Withdraw^ 

In  one  jurisdiction  it  has  been  held  that 
a  candidate  for  a  public  office  cannot  with- 
draw his  candidacy  after  he  is  nominated. 
State  V.  Hamilton,  33  Nev.  418,  111  Pac. 
1026.  In  that  case  the  court,  having  under 
consideration  a  statute  providing  among 
other  things  that  a  candidate  should  state 
in  an  affidavit  that  "if  nominated  lie  will 
accept  such  nomination  and  will  not  with- 
draw," construed  the  statute  strictly  and 
held  that  a  candidate,  who  had  signed  an 
affidavit  as  required  by  the  statute,  could 
not  withdraw  his  candidacy.  The  court  said : 
'^Counsel  for  petitioner  urges  that  the  can- 
didate may  withdraw  because  it  is  nowhere 
directly  stated  in  the  act  that  the  petitioner 
may  not  withdraw.  It  is  often  held  that 
the  purpose  and  spirit  of  an  act  will  control 
the  letter,  but  the  wording  and  requirements 
of  this  statute  indicate  the  intention  of  the 
legislature.  In  the  absence  of  any  direct 
statement  that  he  may  or  may  not  withdraw. 
We  feel  limited  to  a  construction  of  the  pro- 
vision that  the  candidate  shall  state  in  the 
affidavit  'that  if  nominated  he  will  accept 
such  nomination  and  will  not  withdraw.' 
The  requirement  of  such  a  declaration  by  the 
candidate,  regardless  of  whether  it  must  be 
made  under  oath,  indicates  that  the  legisla- 
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ture  intended  that  he  should  not  be  allowed 
to  withdraw,  and  that  he  should  keep  and 
not  repudiate  the  obligation  exacted,  for 
surely,  if  it  were  intended  that  he  should  be 
allowed  to  withdraw,  and  the  legislature 
made  any  reference  in  the  act  to  withdra\\alsy 
we  must  conclude  that,  instead  of  requiring 
an  affidavit  from  the  candidate  that  he  would 
'not  withdraw,  a  provision  would  have  been'* 
inserted  allowing  such  withdrawal,  or,  if  it 
were  intended  only  to  require  a  moral  obli- 
gation or  one  to  show  good  faith,  the  candi- 
date would  be  required  to  make  oath  that 
he  did  not  intend  to  withdraw,  leaving  him 
free  to  change  his  mind  and  withdraw.  The 
statute  requires  the  candidate  to  state  in 
the  affidavit  *that  he  affiliated  with  said  party 
At  the  last  preceding  general  election,  and 
either  that  he  did  not  vote  thereat  or  voted 
for  a  majority  of  the  candidates  of  said 
party  at  said  next  preceding  general  election,, 
and  intends  to  so  vote  at  the  ensuing  elec- 
tion, and  that  if  nominated  he  will  accept 
such  nomination  and  not  withdraw.'  As 
he  need  state  only  his  intention  as  to 
how  he  shall  vote,  but  must  swear  posi- 
tively that  he  will  not  withdraw,  a  dis- 
tinction is  clearly  expressed,  and  it  is  evi- 
dent that  the  legislature  intended  to  require 
not  only  a  statement  of  his  intention  as  to 
how  he  will  vote,  but  an  unconditional  and 
continuing  assurance  that  he  will  not  with- 
draw. This  means  even  more  than  would 
a  bare  statement  in  the  statute  that  the 
candidate  shall  not  be  allowed  to  withdraw, 
for  it  is  re-enforced  by  the  requirement  of  an 
agreement  under  oath  on  his  part,  and  this 
sworn  obligation  not  to  withdraw  amounts 
to  more  than  a  mere  promise  that  he  will 
not  have  his  name  taken  from  the  ticket. 
To  hold  that  the  requirement  in  the  affidavit 
of  the  candidate  that  he  will  not  withdraw 
implies  that  he  may  withdraw  would  be  as 
inconsistent,  and  as  contrary  to  the  apparent 
purpose  of  the  statute,  as  to  hold  that  by 
providing  that  a  witness  shall  take  an  oath 
to  tell  the  truth,  it  was  not  intended  by  the 
legislature  that  he  should  be  required  to  tell 
the  truth.  We  cannot  discredit  the  legis- 
lature with  the  belief  that  the  obligation 
was  imposed  with  the  intention  of  having  it 
regarded  only  as  a  moral  promise,  without 
legal  effect,  to  be  lightly  ignored  by  the  can- 
didate as  he  might  desire,  and  at  his  instance 
by  the  courts.  We  must  assume  that  our 
lawmakers,  selected  by  popular  vote  as  rep- 
resentative citizens,  are  honest  and  higli- 
minded  men,  and  that  they  do  not  purposely 
waste  the  time  of  the  legislative  session  in. 
passing  idle,  useless,  or  noneffective  enact-- 
ments,  and  that  they  would  not  impose  such- 
an  obligation  upon  candidates  for  office  with- 
out an  intention  of  having  it  observed.  It  ia; 
evident  that  this  provision  was  inserted  \ru 
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the  law  for  a  beneficial  purpose,  and  so  that 
a  candidate  would  not  be  allowed  to  trifle 
with  the  public  or  the  voters  of  his  party 
by  withdrawing  after  he  had  voluntarily  be- 
come a  candidate  and  received  a  majority 
of  the  votes,  and  the  state  had  been  to  the 
expense  of  a  primary  or  other  election. 
Whether  this  affidavit  of  the  candidate  that 
he  will  not  withdraw  amounts  to  an  estoppel 
because  by  making  it  he  obtained  the  print- 
ing of  his  name  on  the  ballot  and  a  majority 
of  the  votes  of  his  party  at  the  primary 
election,  and  the  incurrence  of  the  expense 
of  the  primary  election,  including  publishing, 
printing  of  ballof/s,  canvassing  and  certify- 
ing returns,  which  pertained  to  him,  and 
whether  the  agreement  he  made  under  oath 
may  be  legally  enforced  so  as  to  compel  him 
to  act  affirmatively,  need  not  be  determinedi 
for  the  purposes  of  this  case.  The  secretary 
of  state  has  certified  to  the  county  clerk  that 
he  received  a  majority  of  the  votes  at  the 
primary  election  as  the  candidate  of  his 
party  for  the  office,  and  the  clerk  is  following 
the  direction  in  the  statute  that  he  place 
the  name  upon  the  ballot  to  be  voted  at  the 
^^encral  election.  The  petitioner  is  seeking 
to  have  the  court  compel  the  clerk  to  omit 
the  candidate's  name  from  the  ballot.  If, 
as  contended  by  counsel,  the  taking  of  the 
oath  not  to  withdraw  were  only  a  moral 
obligation,  without  legal  force,  and  the  com- 
mittee of  his  political  party  is  consenting 
and  desiring  that  he  be  allowed  to  withdraw, 
nevertheless  the  withdrawal  in  law  would 
be  based  upon  the  act  and  consent  of  the 
candidate,  and  if  allowed  at  all  it  would 
clearly  be  a  breach  of  a  sacred  obligation  to 
himself  and  the  public,  and  upon  well  recog- 
nized legal  and  equitable  principles  the 
courts  cannot  aid  him,  nor  anyone  who  is 
seeking  to  assist  him,  in  breaking  his  promise 
or  agreement  by  ordering  the  clerk  to  omit 
his  name  from  the  ballot.  Whether,  instead 
of  requiring  tlie  affidavit,  it  would  have  been 
better  for  the  legislature  to  have  allowed  can- 
didates to  withdraw  after  they  had  become 
nominated  by  receiving  a  majority  of  the 
votes  of  their  party  when  by  reason  of  ac-, 
cident,  sickness,  or  other  causes  they  become 
incapacitated  after  nomination  to  make  the 
campaign  or  to  fill  the  office,  is  a  matter  of 
policy  for  the  legislature.  We  cannot  lend 
assistance  to  the  candidate  or  the  petitioner 
in  violating  the  obligation  taken  as  required 
by  the  legislature  because  we  may  believe 
that  it  would  be  desirable  to  allow  candidates 
to  withdraw  under  exceptional  or  deserving 
circumstances,  for  the  duty  of  the  court  is  to 
construe  these  provisions  of  the  statute  as 
•we  find  them.  Otherwise  we  may  usurp 
legislative  functions.  ...  At  the  common 
Jaw,  which  we  have  adopted,  and  which  pre- 
vails in  this  state  except  as  specially  abro- 


gated or  where  unsuitable  to  our  oonditions, 
a  citizen  could  be  required  to  perform  the 
duties  of  an  office.  We  have  an  earlier  stat- 
ute allowing  officers  to  resign;  but  a  candi- 
date is  not  an  officer,  and,  if  he  were,  this 
provision  of  the  later  act  of  the  legislature, 
passed  for  the  purpose  of  prohibiting  can- 
didates from  withdrawing  after  they  have 
voluntarily  taken  the  oath  not  to  withdraw, 
would  control  the  earlier  statute,  and  any 
former  ones  relating  to  vacancies  or  with- 
drawals from  the  ticket.  The  scope  of  the 
new  primary  act  indicates  that  the  legis- 
lature intended  to  make  a  radical  change  in 
the  methods  by  which  nominees  for  public 
office  are  to  be  placed  on  the  general  election 
ballot.  Instead  of  being  selected  by  a  com- 
paratively few  individuals,  comprising  a  con- 
vention or  a  committee,  they  are  now  to  be 
chosen  by  a  majority  of  the  votes  of  their 
party,  cast  in  the  booth,  free  from  any  undue 
infiuence.  .  .  .  Difl'erent  provisions  of  the 
act  strengthen  the  inference  that  when  nom- 
inees are  so  chosen  they  are  to  remain  upon 
the  ticket  in  compliance  with  their  oath  not 
to  withdraw,  and  that  it  was  not  the  inten- 
tion of  the  legislature  to  have  them  break 
this  obligation  by  withdrawing  and  thereby 
allowing  a  committee  to  appoint  nominees 
different  from  the  ones  selected  by  a  majority 
of  the  votes  of  the  party.  If  we  should  hold 
that  one  candidate  may  withdraw  after  taking 
the  oath,  all  others  would  have  the  privilege 
of  withdrawing  unless  we  legislate  special 
exceptions  into  the  statute  when  it  contains 
none,  and  the  legislative  provision  for  this 
oath  would  become  useless  and  in  effect  nul- 
lified by  the  court." 

In  State  v.  Brodigan,  37  Nev.  458,  142 
Pac.  520,  it  was  held  that  one  who  files  a 
petition  as  candidate  for  the  nomination  to 
a  public  office  may  ordinarily  withdraw  his 
candidacy  before  he  is  nominated,  but  that 
if  a  petitioner  for  the  nomination  is  the  only 
person  seeking  the  nomination  he  becomes  a 
candidate  by  operation  of  law  and  may  not 
withdraw  even  before  the  primary. 

Right  of  Electors  to  Withdraw  Candi' 

date. 

Where  one  is  nominated  for  a  public  office 
by  the  district  voters  the  latter  cannot  there- 
after revoke  the  nomination.  Sterling  y. 
Jones,  87  Md.  141,  39  Atl.  424;  State  v. 
Superior  Ct.  70  Wash.  662,  127  Pac.  310. 
Thus  in  the  case  first  cited  it  appeared  that 
about  two  hundred  voters  of  a  county  nomi- 
nated certain  persons  to  various  local  offices. 
Thereafter  about  seventy  of  these  voters  met 
again  and  signed  a  paper  to  the  effect  that 
the  names  of  persons  for  whom  they  previous- 
ly voted  should  not  be  placed  on  the  ballot 
lists.  The  court  held  that  this  action  waa 
ineffective. 
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'WiUa  —  Revoeation  —  ETidence  of  Eb« 
mitj  between  Testatrix  and  Person 
Bltinlierited. 

Where  testatrix  bequeathed  to  her  husband 
$10  and  no  more  because  he  robbed  testatrix 
until  she  "fired  him  out  of  the  house/'  and  the 
husband  contested  the  will,  the  original  of 
wiiich  had  been  lost,  evidence  of  enmity  be- 
tween testatrix  and  contestant  was  admissible 
on  the  question  of  revocation  of  the  lost  will. 

Eitabliahment  of  Lost  Will  —  Issnes  — 
Validity  of  Partionlar  Provision. 

In  a  proceeding  to  establish  a  pencil  mem- 
orandum of  a  will,  later  duly  executed  but  not 
found  on  testatrix's  death,  as  a  lost  will,  the 

Suestion  for  the  jury  is  whether  the  will  was 
uly  executed  and  whether  it  was  revoked,  so 
that  refusal  to  instruct  that  a  bequest  to  a 
trustee  beneficiary  is  void  under  Comp.  Laws 
1897,  §  9268,  because  he  subscribed  the  will  as 
a  witness,  is  not  error. 

Bevocation  —  Presumption  from  Fail- 
ure to  Find  Will  —  Rebuttal. 

The  presumption  that  a  will  which  cannot 
l)e  found  by  proper  search  was  destroyed  by 
the  testator  animo  revocandi  is  rebuttable 
bj  evidence  of  the  testator's  acts. 

Declarations  of  Testatrix  as  Eridenoe 
against  Revoeation. 

Evidence  that  testatrix  drew  a  will  cutting 
off  her  husband  with  only  $10  ''because  he  had 
robbed  her,"  that  she  frequently  declared  that 
ahe  had  her  affairs  fixed  so  that  her  property 
would  go  to  her  brother's  children,  in  whose 
favor  the  will  was  drawn,  and  that  she  so  said 
on  the  day  of  her  death,  and  that  divorce  pro- 
ceedings against  her  husband  were  then  pend- 
ing, is  sufficient  to  raise  the  question  of  fact 
as  to  whether  she  revoked  the  will  which  was 
lost. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Reeord  —  If  eoessity 
of  Bill  of  Ezoeptions  —  Motion  for 
Kew  Trial. 

Where  a  party  moved  for  a  new  trial  and 
duly  excepted  to  the  denial  thereof,  but  on 
appeal  failed  to  include  his  motions  or  any 
proceedings  thereon  in  the  bill  of  exceptions, 
the  court  cannot  consider  the  assignments  of 
«iTor,  although  the  proceedings  appeared  in 
the  printed  record,  since  Comp.  Laws  1897, 
S  10504,  requires  all  motions  and  proceedings 
for  the  new  trial  to  be  included  in  the  bill  of 
exceptions. 

Brror  to  Circuit  Court,  Muskegon  county: 
Sullivan,  Judge. 


Proceeding  for  probate  of  will  of  Alice 
Maynard  Eeene*  Frank  Maynard,  proponent, 
and  Gust  Keene,  contestant.  Judgment  for 
proponent.  Contestant  brings  error.  The 
facts  are  stated  in  the  opinion.    Affirmed. 

Sutherland^  Johnson  d  Sessions  for  plain- 
tiflf  in  error. 

Dunham  d  Dunham  for  defendant  in  error. 

[98]  Ktthn,  J. — The  decedent,  Alice  May- 
nard Keene,  at  the  time  of  her  death  had  been 
a  resident  of  the  city  of  [99]  Muskegon  for 
approximately  20  years.  During  that  time 
she  had  accumulated  considerable  real  estate, 
and  had  been  proprietress  of  several  houses 
of  questionable  reputation  in  that  city.  She 
had  a  brother,  Frank  Maynard,  who  was 
married  and  had  three  children.  She  had 
known  the  contestant,  Gust  Keene,  her  hus- 
band, for  many  years  before  he  came  to 
Muskegon  in  1907,  and  married  him  in  Chi- 
cago in  1911.    She  lived  with  him  until  May, 

1912,  when  they  separated.  In  July  she  filed 
a  bill  for  divorce  against  him  in  the  circuit 
court  for  the  county  of  Muskegon,  which  was 
dismissed  in  April,  1913,  by  the  trial  court 
after  hearing  the  testimony.     In  Kbvember, 

1913,  she  commenced  another  suit  in  the 
circuit  court  in  the  county  of  Kent  against 
him  for  divorce,  which  apparently  was  pend- 
ing at  the  time  of  her  death. 

In  the  year  1900  she  had  a  will  prepared, 
by  the  terms  of  which  her  property  went  to 
her  brother,  with  certain  provisos,  and  in  the 
fall  of  1912  she  went  to  the  office  of  Mr.  John 
H.  Banninga,  who  is  the  manager  of  a  real 
estate  company  in  the  city  of  Muskegon,  and 
asked  him  to  prepare  a  will  for  her.  Mr. 
banninga,  who  had  advised  her  for  several 
years  concerning  some  of  her  business  mat- 
ters, met  her  by  appointment,  and  after  she 
produced  her  old  will  he  took  a  blank  form  of 
will  and  made  a  lead  pencil  memorandtun  or 
copy  of  what  she  wanted.  On  the  next  even- 
ing a  pen  and  ink  copy  was  made,  and  that 
evening  the  decedent  again  came  to  his  office, 
where  the  will  was  read  over  to  her,  and 
while  waiting  for  a  person  who  had  been 
asked  to  be  a  witness  of  the  will,  she  also 
read  it  over.  Subsequently  a  Mr.  Matthew 
H.  Steiner  was  called  in  and,  together  with 
Mr.  Banninga,  witnessed  the  will,  which  was 
signed  and  executed  that  evening.  The  will 
was  then  put  in  an  envelope  and  sealed  and 
locked  in  a  box  in  a  vault  of  the  Wood  Real 
Estate  Company,  and  the  old  will  was  at  that 
time  destroyed  [100]  and  put  in  the  stove  by 
the  decedent.  It  appears  from  the  testimony 
that  during  these  two  visits  to  Mr.  Banninga's 
office  she  stated  that  she  wanted  the  property 
to  go  to  her  brother's  children,  as  her  brother, 
Frank  Maynard,  was  the  victim  of  a  drug 
habit,  and  that  her  husband  had  robbed  and 
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abused  her,  and  that  she  had  been  compelled 
to  file  a  bill  for  divorce  against  him. 

In  November,  1913,  she  again  went  to  the 
office  of  Mr.  Banninga  and  told  him  that  she 
was  going  to  Waterloo,  Iowa,  where  her 
brother,  Frank  Maynard,  was  living;  that 
she  wanted  to  take  the  w^ill  with  her  in 
order  to  show  them  how  she  had  disposed  of 
her  property,  and  reiterated  her  hatred  to- 
ward her  husband.  While  in  Waterloo  she 
read  the  wiU  over  to  Mrs.  Maynard,  who  saw 
-  it,  and  whom  she  told  that  the  children 
would  get  practically  all  the  property,  and 
that  she  wished  the  children  to  be  sent  to  a 
convent.  Mrs.  Maynard  also  testified  that 
the  decedent  was  apparently  not  on  friendly 
terms  with  Mr.  Keene,  as  she  did  not  speak 
kindly  of  him  at  all,  but  used  profanity  when 
talking  about  him.  The  decedent  arrived  in 
Waterloo  about  three  weeks  before  Thanks- 
giving, and  on  the  Saturday  before  Thanksgiv- 
ing she  left  W^aterloo  for  Chicago,  intending 
to  go  from  Chicago  to  Grand  Rapids.  After 
arriving  in  Chicago  she  wrote  her  brother 
from  a  hotel  and  requested  him  to  send  the 
baggage  check  for  her  trunk,  which  had  not 
left  on  the  same  train  that  she  had.  This 
was  the  last  heard  of  her  by  her  family  until 
a  few  days  later,  when  Frank  Maynard  re- 
ceived a  telegram  from  Grand  Rapids  that 
she  was  dead.  She  died  in  the  home  of  Mrs. 
Manrie  Burress,  where  she  spent  about  eight 
days,  and  was  sick  practically  all  the  time 
she  was  there.  After  her  death  no  will  was 
found,  and  upon  petition  of  Frank  Maynard 
a  special  administrator  was  appointed  in 
December,  1913.  In  June,  1914,  Mr.  Banninga 
discovered  the  [101]  old  pencil  copy  of  the 
will,  which  he  had  made,  in  his  desk,  and  a 
petition  was  then  filed  in  the  probate  court 
for  the  county  of  Muskegon  to  establish  this 
lost  will.  It  was  dulv  certified  to  the  circuit 
court,  where  it  was  brought  on  trial,  and  the 
will  established  by  the  verdict  of  the  jury, 
and  judgment  entered  thereon. 

The  first  group  of  assignments  of  error 
relate  to  testimony  which  was  received  over 
objection,  admitted  for  the  purpose  of  show- 
ing the  alleged  enmity  that  Mrs.  Keene  had 
in  her  lifetime  toward  her  husband,  the  con- 
testant. The  will  contained  the  following  be- 
quest : 

*'I  give,  devise,  and  bequeath  to  my  hus- 
band. Gust  Keene,  the  sum  of  ten  ($10.00) 
dollars,  or  the  sum  of  one  hundred  ($100.00) 
dollars  [the  $100  is  then  scratched  out,  and 
ten  written  above  it],  and  no  more,  because 
he  robbed  me  of  money  from  time  to  time,, 
until  I  fired  him  out  of  the  house,  and  I 
refused  to  live  with  him." 

It  is  practically  undisputed  in  this  case 

"^that  the  will  in  question  was  made,  and  the 

real  question  in  dispute  was  whether  or  not 

it  had  ever  been  revoked.    We  think  that  the 


testimony  here  objected  to  was  competent 
as  bearing  upon  the  question  of  the  revocation 
of  the  wiU. 

The  bulk  of  the  property,  by  the  terms  of 
the  will,  was  bequeathed  to  the  children  of 
Frank  and  Nellie  Maynard,  to  be  held  in 
trust  by  the  executor  named  in  the  will  until 
said  children  reached  the  age  of  21  years,  if 
the  executor  deemed  best.  John  H.  Banninga 
was  named  as  executor,  and  also  was  one  of 
the  subscribing  witnesses  thereto. 

The  trial  court  denied  a  request  to  charge 
the  jury  that  the  bequest  in  trust  to  John  £L 
Banninga  for  the  children  of  Frank  and  Nellie 
Maynard  was  void  because  he  is  one  of  tbe- 
two  subscribing  witnesses  to  the  will,  and  in- 
structed  the  jury  as  follows: 

[102]  "In  relation  to  John  H.  Banninga 
having  been  mentioned  in  the  will,  or  the 
copy  that  is  said  here,  as  the  executor  or  a& 
trustee,  as  far  as  that  is  concerned,  that 
does  not  make  any  difference,  excepting,  per- 
haps, the  weight  to  be  given  to  his  testimony. 
If  he  actually  subscribed  the  will,  and  Steiner 
subscribed  the  will,  and  Mrs.  Maynard  sub- 
scribed the  will,  what  effect  that  may  have- 
upon  the  will  is  not  for  the  jury." 

Reliance  is  placed  by  counsel  for  the  appel- 
lant upon  section  9268,  3  Gomp.  Laws  (4 
How.  Stat.  [2d  ed.]  §  10981),  which  provides: 

"All  beneficial  devises,  legacies  and  gifts 
whatsoever,  made  or  given  in  any  will  to  a 
subscribing  witness  thereto,  shall  be  wholly 
void,  unless  there  be  two  other  competent  sub- 
scribing witnesses  to  the  same;  but  a  mere 
charge  on  the  lands  of  the  devisor  for  the 
payment  of  debts,  shall  not  prevent  his  cred- 
itors from  being  competent  witnesses  to  hia 
will." 

We  do  not  think  it  is  necessary  at  this 
time  to  determine  whether  the  vesting  of  this 
property  in  Mr.  Banninga  as  trustee  for  Buch 
a  period  is  such  a  beneficial  interest  given  by 
the  will  as  to  bring  it  within  the  prohibition 
of  the  statute  above  quoted.  The  questions 
here  for  the  jury  to  determine  were  whether 
or  not  such  a  will  had  been  legally  executed, 
and  whether  it  had  been  revoked.  We  agree 
with  the  instructions  of  the  trial  judge  that 
the  question  of  the  validity  of  this  bequest 
was  not  a  proper  matter  for  the  jury  to 
consider  in  the  case  before  them. 

It  is  the  claim  of  the  appellant  that  a 
verdict  should  have  been  directed  for  the 
contestant  after  the  proponents  had  rested 
their  case,  and  that  no  competent  testimony 
was  introduced  to  outweigh  the  presumption 
of  revocation  which  arose  because  of  the 
failure  to  discover  the  will.  It  is, without 
question  the  rule  of  law  that,  where  a  will 
cannot  be  found  at  the  death  of  the  testator 
upon  proper  search  being  made,  and  especially 
where  the  will  is  not  traced  out  of  the  pos- 
session  of    [103]    the   testator,   it    is    to    be 
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was    destroyed    by    him      accompanied  by  various  affidavits  and  supple- 


presnmed    that    it 

animo  revocandi.  But  it  is  also  established 
in  this  State  that  this  presumption  of  revo- 
cation can  be  met  by  declarations  of  the  tes- 
tator. It  was  said  in  Ewing  ▼.  Mclntyre,  141 
Mich.  506,  617,  104  N.  W.  791 : 

'*But  counsel  for  contestants  contend  that 
the  declarations  of  the  testator  were  not 
competent  evidence  to  rebut  the  presumption 
of  revocation,  and  that  the  great  weight  of 
current  authority  is  to  that  effect  [citing 
numerous  cases]. 

"We  do  not  deem  it  necessary  to  enter  upon 
a  discussion  of  the  authorities  to  determine 
on  which  side  the  weight  of  authority  lies, 
since  the  rule  has  been  established  in  this 
State  against  contestants'  contention.  Law- 
yer V.  Smith,  8  Mich.  412,  77  Am.  Dec.  460; 
Harring  v.  Allen,  25  Mich.  605;  In  re  Mope, 
48  Mich.  518,  12  N.  W.  682;  In  re  Lambie, 
97  Mich.  60,  66  N.  W.  223 ;  Cheever  v.  North, 
106  Mich.  390,  64  N.  W.  465,  37  L.R.A.  561, 
58  Am.  St.  Rep.  499." 

It  was  also  said  in  Re  Foerster,  177  Mich. 
574,  on  page  585,  143  N.  W.  616,  on  page 
620: 

''Whether  or  not  the  presumption  of  revo- 
cation is  rebutted  is  a  question  for  the  jury. 
Thornton  on  Lost  Wills,  §  73,  citing  cases." 

There  is  evidence  in  this  record  to  show 
that  from  the  time  that  the  testatrix  execut- 
ed the  will  until  she  lay  upon  her  deathbed, 
she  told  her  friends  and  relatives  that  she 
had  had  her  affaire  so  arranged  that  her 
brother's  children  would  get  the  bulk  of  her 
property.  Mrs.  Burress,  at  whose  house  she 
died,  testified: 

"She  said  she  had  things  fixed  in  case  any- 
thing happened  to  her,  and  that  it  would  go 
to  her  brother's  children,  and  she  spoke  espe- 
cially of  Olgy,  the  oldest  one.  She  seemed 
to  be  more  in  favor  of  him. 

"Q.  But  she  said  that  it  would  go  to  her 
brother's  children? 

"Jl.  Yes;  her  brother's  children.  She  did 
not  speak  anything  about  him  or  his  wife  to 
me. 

[104]  "Q,  I  will  ask  you  whether  or  not 
she  said' that  to  you  the  day  she  died? 

*A,  Yes;  she  did. 

*Q,  And  whether  or  not  she  said  that  to 
you  several  times  before  that. 

"A.  Several  times;  there  was  not  a  day 
that  she  did  not  talk  about  it." 

Considering  also  her  repeated  statements 
concerning  her  husband,  the  contestant,  which 
showed  a  feeling  of  antipathy  on  her  part 
toward  him,  the  faet  that  at  the  time  of 
her  death  divorce  proceedings  were  pending, 
we  are  of  the  opinion  that  the  testimony 
raised  a  question  of  fact  which  we  think  the 
trial  judge  was  clearly  justified  in  submitting 
to  the  jury. 

The  counsel  for  contestant  made  two  mo- 
tions for  a  new  trial ;  the  second  motion  being 
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mental  affidavits.  Both  these  motions  were 
denied  by  the  trial  judge,  and  the  denials 
of  these  motions  are  assigned  as  error  by 
proper  assignments.  Neither  the  motions  for 
a  new  trial,  nor  the  orders  denying  the  new 
trial,  nor  the  affidavits  in  support  of  the 
second  motion  for  a  new  trial,  nor  the  ex- 
ceptions to  the  findings  of  the  court  denying 
a  new  trial  are  made  a  part  of  the  bill  of 
exceptions,  but  are  found  in  the  printed  rec- 
ord. The  only  reference  thereto  in  the  bill  of 
exceptions  certified  to  by  the  trial  judge  is 
his  statement  giving  the  reasons  for  the  de- 
nial of  the  second  motion  for  a  new  trial. 
Counsel  for  appellee  contend  that  under  the 
decisions  of  this  court  the  exceptions  to  the 
denial  of  the  motion  for  a  new  trial,  not 
being  in  the  bill  of  exceptions  as  certified  to 
by  the  trial  judge,  are  not  properly  a  part  of 
the  record,  and  should  not  now  be  considered, 
and  attention  is  called  to  the  statute  (section 
10504,  3  Comp.  Laws)  which  reads  as  fol- 
lows: 

"Section  1.  The  people  of  the  State  of 
Miohigan  enact.  That  in  all  cases  hereafter 
taken  to  the  Supreme  Court  on  writ  of  error 
or  appeal,  where  a  motion  for  a  [105]  new 
trial  has  been  previously  refused  by  the  trial 
judge,  the  party  appealing  the  same  may  in- 
corporate in  the  bill  of  exceptions  a  record 
of  all  proceedings  had  on  said  motion  for  a 
new  trial,  including  the  reasons  given  by 
the  trial  judge  in  refusing  to  grant  said  new 
trial.  Exceptions  may  be  taken  and  error 
assigned  on  the  decision  of  the  circuit  judge 
in  refusing  such  motion,  and  the  same  shall 
be  reviewed  by  the  Supreme  Court." 

Stevens,  in  his  work  on  Michigan  Practice, 
snys  with  reference  to  the  preparation  of  the 
bill  of  exceptions   (Vol.  2),  on  page  476: 

"The  denial  of  a  motion  for  new  trial 
may,  since  the  statute  of  1893,  be  set  forth  in 
a  bill  of  exceptions,  for  review  by  the  Su- 
preme Court.  In  such  case  'a  record  of  all 
proceedings  had  on  said  motion  for  a'  new 
trial,  including  the  reasons  given  by  the  trial 
judge  in  refusing  to  grant  said  new  trial,' 
may  be  incorporated.  The  bill  of  exceptions 
should  contain:  (1)  The  motion  and  the 
afiidavits  filed  in  support  of  and  against  it: 
(2)  the  order  denying  the  motion  and  the 
reasons  given  by  the  trial  judge  for  its  de- 
nial; (3)  the  exceptions  taken  by  appellant 
to  the  denial.  While  all  these  documents  are 
a  part  of  the  records  and  files  of  the  cause, 
the  statute  seems  to  contemplate  that  they 
shall  be  incorporated  in  the  bill  of  excep- 
tions." 

See  also  2  Green's  Michigan  Practice  (3d 
ed.)   p.  1145. 

We  are  of  the  opinion  that  the  author  has 
come  to  the  right  conclusion  in  saying  that 
it  is  apparent  fr<Ha  a  reading  of  the  statute 
that  the  exceptions  to  the  denial  of  a  motion 


870 


CITE  THIS  VOL.  ANN.  CAS.  1918£. 


for  a  new  trial  and  all  proceedings  with  refer- 
ence thereto  should  be  incorporated  in  the  bill 
of  exceptions.  Counsel  urge  that,  because 
these  various  papers  are  printed  in  the  print- 
ed record  here  tiled,  that  is  sufficient,  because 
in  various  decisions  of  this  court  the  word 
"record"  is  used  indiscriminately  with  the 
words  "bill  of  exceptions"  in  holding  that  the 
reasons  for  denying  a  motion  for  a  new  trial 
must  be  in  the  record.  However,  it  must  be 
clear  that,  when  [106]  tlie  word  "record"  was 
used  in  these  decisions,  it  could  only  be  said 
to  refer  to  such  documents  and  proceedings 
as  are  properly  a  part  of  the  record  for  re- 
view in  this  court,  and  not  to  what  counsel 
may  see  fit  to  have  printed  in  the  printed 
record.  Here,  clearly,  an  attempt  was  made 
to  assign  error  upon  exceptions  which  are  not 
in  the  bill  of  exceptions  certified  to  by  the 
trial  judge,  and  we  therefore  must  refuse 
to  consider  assignments  of  error  based  there- 
on. 

This  court  said,  in  Stevenson  v.  Detroit, 
etc.  R.  Co.  118  Mich.  661,  653,  77  N.  W.  247: 

"Under  Act  No.  134,  Pub.  Acts  1893,  pro- 
viding that  there  may  be  incorporated  in  the 
bill  of  exceptions  a  record  of  the  proceeding^ 
ou  motion  for  a  new  trial,  including  the  rea- 
sons for  the  refusal  thereof,  and  that  excep- 
tions may  be  taken  and  error  assigned  there- 
on, the  action  of  the  court  cannot  be  reviewed 
in  the  absence  from  the  bill  of  the  reasons 
therefor  and  exceptions  to  the  decision.  Mc- 
Rae  V.  Garth  Lumber  Co.  102  Mich.  488,  60 
N.  W.  967." 

See  also  Pearl  v.  Benton  Tp.  136  Mich.  697, 
100  N.  W.  188 ;  Wilbur  v.  Michigan  Cent.  E, 
Co.  145  Mich.  344,  361,  108  N.  W.  713;  In  re 
Meeker,  169  Mich.  303,  306,  135  N.  W.  248. 

Finding  no  error  in  the  assignments  of 
error  properly  before  us  for  consideration, 
we  are  constrained  .to  affirm  the  judgment. 

Brooke,  C.  J.,  and  Person,  Stone,  Ostrander, 
Bird,  Moore  and  Steere,  JJ.,  concurred. 

NOTE. 

Admissibility  of  Declarations  of  Teata« 
tor  upon  Issue  of  Revocation  of  WiU 
Which  Cannot  Be  Fonnd. 

This  note  reviews  the  few  recent  decisions 
wherein  the  admissibility  of  the  declarations 
of  a  testator  on  the  issue  of  the  revocation 
of  a  will  which  cannot  be  found  has  been 
considered.  The  earlier  oases  are  collected 
and  discussed  in  the  notes  to  In  re  Colbert, 
as  reported  in  3  Ann.  Cas.  952,  and  107  Am. 
St.  Rep.  439;  Miller's  Will,  14  Ann.  Cas.  277; 
and  Aldrich  v.  Aldrich,  Ann.  Cas.  1914C  900. 

The  rule  laid  down  in  the  earlier  decisions 
that  declarations  of  a  testator,  made  after 
the  execution  of  a  will,  which  he  retained 
in  his  possession,  but  which  cannot  be  found, 


showing  his  intention  to  adhere  to  the  wiU» 
are  admissible  in  evidence  to  rebut  the  pre- 
sumption of  revocation  thus  arising,  is  sup- 
ported by  the  recent  decisions  in  which  the 
question  has  arisen.  Schnee  v.  Schnee,  01 
Kan.  643,  60  Pac.  738;  In  re  Rowe,  165  N.  Y. 
S.  1064;  Gurley  v.  Armentraut,  27  Ohio  Cir. 
Ct.  Rep.  199,  202;  Gfeller  v.  Lappe,  208  Pa. 
St.  48,  57  Atl.  59.  And  see  the  reported  case. 
Thus  in  Schnee  v.  Schnee,  supra,  the  declara- 
tions of  a  testator  made  after  the  execution 
of  his  will,  and  while  it  was  in  his  possession 
prior  to  his  death  which  occurred  a  few  days 
after  the  will  was  made,  were  held  to  be  ad- 
missible in  evidence  to  prove  the  fact  of  the 
execution  of  the  will  and  that  it  remained 
unrevoked  at  the  time  of  his  death,  though 
it  could  not  be  found  thereafter.  The  court 
said:  ^'Objection  is  made  to  the  declarations 
of  the  decedent  at  the  tim«  the  will  was 
executed,  and  while  it  was  in  his  possession 
prior  to  his  death.  In  offering  a  will  for 
probate,  it  is  necessary,  to  show  the  mental 
condition  of  the  testator,  and  his  statements 
and  conduct  at  the  time  of  making  the  will, 
as  well  as  his  expressions  with  reference  to 
his  intentions  in  making  the  bequests,  are  ad- 
missible in  evidence.  Aside  from  that,  the 
will  had  been  lost,  and  the  declarations  of  a 
testator  as  to  the  contents  of  a  will  are  gen- 
erally deemed  to  be  relevant.  (7  Am.  &  Eng. 
Enc.  of  Law  (1st  ed.)  73.)  The  declarations 
complained  of  were  largely  res  gestae,  and 
while  some  of  them  were  somewhat  remote, 
they  were  not  of  a  prejudicial  character." 

In  the  reported  case  testimony  of  the 
declarations  made  by  a  testatrix  on  the  day 
her  death  and  on  several  prior  occasions 
as  to  the  provision  she  had  made  for  the  dis- 
position of  her  property  after  her  death,  in- 
troduced in  support  of  evidence  showing  the 
execution  of  a  will  by  her,  its  retention  in  her 
possession  and  her  destruction  of  a  former 
will,  is  held  to  be  admissible  to  rebut  the  pre- 
sumption of  revocation  arising  from  the  fail- 
ure to  find  the  later  will. 

Such  declarations  have  also  been  held  to  be 
admissible  for  the  purpose  of  strengthening 
the  presumption  of  a  revocation  of  a  will 
arising  from  the  fact  that  its  whereabouts: 
cannot  be  ascertained  after  the  death  of  the 
testator.  Thus  in  Gurley  v.  Armentraut.  27 
Ohio  Cir.  Ct.  Rep.  199,  202,  the  court  said: 
"It  is  also  claimed  that  the  court  erred  in 
admitting  in  evidence  the  alleged  declarations 
of  Dr.  Glass  as  to  his  intention  to  make  a 
will,  or  that  he  had  not  made  a  will.  When 
a  will  once  known  to  exist  and  to  have  been 
in  the  custody  of  the  testator  cannot  be 
found  after  his  decease,  the  legal  presumption 
is,  that  it  was  destroyed  by  the  testator  with 
the  intention  of  reveling  it.  To  strengthen 
such  presumption  it  is  competent  to  prove 
the  deelaratioui  of  the  testator  after  making 


THOMAS  y.  STATE. 

Ill  Mi88.  532. 


371 


his  will,  that  he  has  destroyed,  or  intended 
to  destroy,  the  same.  But  while  the  declara- 
tioDs  of  the  testator  may  be  used  to  weaken 
presumption  that  he  has  destroyed  his  will 
with  the  intention  of  revoking  it,  his  decla- 
rations may  also  be  received  as  evidence  to 
strengthen  and  fortify  the  presumption  that 
he  has  destroyed  his  will  with  such  intention, 
whether  it  be  the  making  of  a  will  or  the 
destroying  of  one,  the  competency  of  the 
testator's  declarations  as  evidence  is  alike  in 
each  case  and  for  the  same  reason  admissible." 

It  further  appears  that  evidence  of  such 
declarations  of  a  testator  is  admissible  to 
rebut  the  presumption  of  revocation  result- 
ing from  the  disappearance  of  a  will,  although 
the  will  was  not  retained  in  his  possession 
but  was  placed  in  the  custody  of  some  other 
person.  Clark  v.  Turner,  50  Neb.  290,  296,  69 
X.  W.  843,  38  L.R. A.  433 ;  Reeves  v.  Booth,  2 
Mill  Const.  (S.  C.)  334,  12  Am.  Dec.  679; 
Lnwin  v.  Unwin,  20  British  Columbia  77. 
Thus  in  the  case  last  cited  it  appeared  that 
the  testator,  after  executing  his  will  in  which 
he  made  his  wife  the  sole  executrix  of  his 
estate,  gave  the  will  to  her.  She  placed  it 
among  her  own  papers,  but  after  the  hus- 
band's death  that  will  and  her  own  will  were 
found  to  be  missing.  Evidence  was  intro> 
duced  of  declarations  of  the  husband  tend- 
ing to  disprove  the  revocation  of  his  will. 
The  court  said:  "Plaintiff,  under  ordinary 
circumstances  when  the  will  is  not  produced, 
has  to  accept  the  burden  of  rebutting  the  pre- 
sumption of  law,  that  such  will  was  destroyed 
by  the  testator  with  the  intention  of  revoking 
>iame.  She  must  adduce  such  evidence  that 
the  court  will  be  morally  satisfied  that  revo- 
cation did  not  take  place.  In  considering 
the  evidence  in  support  of  the  plaintiff's  con- 
tentions, I  am  not  met  with  the  difficult  task 
of  weighing  the  credibility  of  witnesses. 
Counsel  for  defendant  frankly  admitted  that 
he  did  not  doubt  the  correctness  of  the  state- 
ments made  by  the  plaintiff  or  her  witnesses. 
The  sole  question  thus  left  for  me  to  decide 
is  as  to  whether  such  evidence  is  sufficient 
to  rebut  the  presumption.  In  arriving  at  a 
conclusion  I  am  entitled  to  consider  the  rela- 
tionship existing  between  the  husband  and 
wife,  also  his  words  and  actions  subsequent 
to  the  execution  of  the  will,  and  any  circum- 
stances which  may  tend  to  support  or  rebut 
the  presumption  of  revocation." 

Where,  however,  it  was  sought  to  prove 
declarations  of  a  testator,  made  after  the 
execution  of  his  will,  to  the  effect  that  lie 
bad  revoked  the  will,  the  evidence  has  been 
held  to  be  inadmissible  where  it  was  shown 
that  the  will  had  been  given  by  the  testator 
into  the  custody  of  another  person  who  was 
unable  to  find  it  after  the  testator's  death. 
Allen  V.  Scruggs,  190  Ala.  654,  67  So.  301. 
Compare  Unwin  r.  Unwin,  20  British  Colum- 
bia 77.  78. 


In  Allen  ▼.  Scruggs,  supra,  a  will  alleged 
to  have  been  duly  exeeuted  by  the  testator 
and  left  by  him  in  the  custody  of  an  illegiti- 
mate daughter  was  missing  from  the  place 
in  which  it  was  kept  by  the  latter  and  could 
not  be  found  by  her  after  the  testator's  death. 
It  was  held  that  the  evidence  of  the  alleged' 
declarations  of  the  testator  made  subsequent 
to  the  execution  of  the  will,  that  he  had  de- 
strjoyed  it,  were  inadmissible.  The  court  said : 
''When  a  will  remains  in  the  possession  of 
the  deceased  and  is  not  found  at  his  death, 
the  legal,  evidential  presumption  is  that 
the  testator  destroyed  it,  anlmo  revocandi, 
until  the  contrary  is  shown.  McBeth  v.  Mc- 
Beth,  11- Ala.  696;  Weeks  v.  McBeth,  14  Ala. 
474.  Of  course,  when  the  instrument  not 
found  or  produced  was  committed  by  the  de- 
ceased to  another's  custody,  the  evidential 
presumption  stated  is  not  available — has  no 
application  or  effect.  The  basis  of  the  pre- 
sumption, rebuttable,  of  course  (14  Ala.  474), 
is  the  conception  that  the  unexplained  ab- 
sence of  the  will  from  the  place  referable  to 
the  custody  of  the  decedent,  which  he  had 
retained  during  his  lifetime,  naturally  sug- 
gests his  destruction  thereof.  Here  the  evi- 
dence is  conclusive  that  Noble  by  his  own 
act  committed  the  will  to  the  custody  of  an- 
other, viz.,  his  daughter  Lucy." 
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117  Misa.  682;  78  So.  147, 


Oriminal  Law  —  Preaeno^  of  Aoo«a«d  at 
Trial  —  Waiver. 

Code  1906,  §  1495  (Hemingway's  Code,  § 
1253),  authorizing  accused  to  waive  right  to 
be  present  at  any  stage  of  trial  at  the  discre- 
tion of  the  court,  if  he  is  in  custody  and  con- 
sents, does  not  violate  Const.  1890,  §  26, 
giving  the  accused  a  right  to  be  heard,  and  is 
valid. 

[See  note  at  end  of  this  case.] 
Same. 

Such  statute  merely  gives  the  accused  an 
additional  privilege  of  waiving  presence. 

[See  note  at  end  of  this  case.] 

Same. 

Since  such  statute  provides  that  waiver 
shall  be  at  the  discretion  of  the  court,  if  it 
appears  that  the  accused  did  not  receive  a  fair 
and  fanpartial  trial,  a  new  trial  will  be  grant- 
ed,  although   failure   to  secure   a  fair   and 
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impartial  trial  was  on  account  of  accused's 
waiver  of  presence. 

[See  note  at  end  of  this  case.] 

Same. 

Under  such  statute,  where  one  accused  of 
murder  goes  from  the  courtroom  without  the 
,  knowledge  of  the  judge  or  the  attorneys,  but 
in  custody  of  an  officer,  for  a  few  minutes, 
and  makes  no  objection  at  any  time  to  the 
progress  of  the  trial  in  his  absence,  he  waives 
his  presence. 

[See  note  at  end  of  this  case.] 

Same. 

Under  such  statute,  the  accused  may  waive 
presence,  even  in  a  capital  case. 
[See  note  at  end  oi  this  case.] 

Same. 

There  is  no  difference  in  value  or  sacred- 
ness  of  accused's  right  to  be  present  oa  the 
trial,  whether  it  is  granted  by  constitution, 
statute,  or  common  law,  and  it  may  be  waived 
in  any  event. 

[See  note  at  end  of  this  case.] 

Same. 

If  defendant  in  a  criminal  case  voluntarily 
absents  himself  from  the  courtroom  during 
the  trial,  it  is  the  duty  of  accused  or  his 
counsel  to  inform  the  court  of  his  absence, 
so  that  the  court  may  then  correct  the  situa- 
tion. 

[See  note  at  end  of  this  case.] 

Review  of  OonTiotiom  —  Harmless  Er- 
ror. 

Where  accused  had  a  fair  and  impartial 
trial,  notwithstanding  he  voluntarily  absented 
himself  from  the  courtroom  during  exam- 
ination of  two  jurors,  one  of  whom  was  after- 
wards accepted  and  one  successfully  chal- 
lenged, error,  if  any,  in  proceeding  with  the 
trial  is  harmless,  and  under  court  rule  11 
(72  South,  vii)  can  not  work  reversal. 

Same. 

Only  those  errors  which  deprive  the  ac- 
cused of  some  substantial  right  should  be 
lield  reversible  error,  and  a  conviction  should 
\ye  permitted  to  stand,  unless  the  error  com- 
plained of  has  caused  a  substantial  injury. 

Appeal  from  Circuit  Court,  Holmes  coun- 
ty:   Dteb,  Judge. 

Criminal  action.  George  Thomas  convicted 
of  murder  and  appeals.  The  facts  are  stated 
in  the  opinion.    Aitibmsd. 

P,  P.  lAndholm  for  appellant. 
Frank  Robinson  for  appellee. 

[540]  HoLDEN,  J. — George  Thomas  was 
convicted  on  a  charge  of  murder  and  sen- 
tence to  imprisonment  for  life,  from  which 
judgment  he  appeals.  During  the  stage  of 
the  trial  when  the  jury  was  being  impaneled 
to  try  Thomas,  he  voluntarily  left  the  court- 
room and  went  to  the  toilet  with  a  deputy, 
remaining  there  about  ten  minutes  in  re- 
sponse to  a  call  of  nature.  While  he  was 
absent   two  jurors   were   examined,    one   of 


whom  was  excused  by  the  state,  and  the  other 
was  accepted  by  both  the  state  and  defendant. 
Thomas  absented  himself  from  the  trial  with- 
out the  knowledge  or  consent  of  the  court  or 
his  counsel.  His  counsel  was  informed  of  the 
fact  about  thirty  minutes  thereafter  and  be- 
fore the  jury  was  finally  accepted  to  try  the 
ca<se,  but  neither  counsel  nor  the  accused 
made  any  objection  to  or  protest  against  the 
progress  of  the  trial.  The  court  and  district 
attorney  knew  nothing  of  Thomas'  leaving 
the  courtroom  until  the  fact  appeared  in  the 
motion  for  a  new  trial,  and  the  fact  of  his 
absence  was  not  disputed  by  the  state.  The 
motion  for  a  new  trial  was  overruled  by  the 
court,  and  this  action  of  the  court  is  assigned 
here  as  fatal  and  reversible  error,  and  is  the 
only  serious  question  presented  by  the  ap- 
peal. 

Counsel  for  the -appellant  ably  urges  that 
the  proceedings  in  the  absence  of  the  accused 
for  ten  minutes,  during  that  part  of  the  trial 
when  the  jury  to  try  him  was  being  im- 
paneled, was  a  denial  of  his  right  to  be  heard, 
to  be  present,  at  his  trial;  a  right  given  by 
the  common  law,  and  guaranteed  by  our  Con- 
stitution, section  26,  which  provides: 

"In  all  criminal  prosecutions  the  accused 
shall  have  a  right  to  be  heard  by  himself  or 
counsel,  or  both,  to  [541]  demand  the  nature 
and  cause  of  the  accusation,  to  be  confronted 
by  the  witnesses  against  him,  to  have  com- 
pulsory process  for  obtaining  witnesses  in  his 
favor,  and,  in  all  prosecutions  by  indictment 
or  information,  a  speedy  and  public  trial  by 
an  impartial  jury  of  the  county  where  the 
offense  was  committed;  and  he  shall  not  be 
compelled  to  give  evidence  against  himself," 
etc 

Counsel  for  appellant  cites  and  relies  upon 
several  cases  decided  by  this  court  to  sustain 
his  contention,  which  cases  are  apparently 
decisive  of  the  question  in  his  favor.  The 
leading  cases  cited  which  seem  to  fortify 
him  in  his  position  are  the  Sherrod  Case,  93 
Miss.  774,  47  So.  554,  20  L.R.A.(N.6.)  509, 
Warfield  Case,  96  Miss.  170,  50  So.  561 ;  and 
Watkins  Case,  110  Miss.  438,  70  So.  457. 
From  a  careful  reading  of  all  the  cases  cited 
by  counsel  we  observe  that  in  no  case  did  this 
court  especially  consider  and  expressly  pass 
upon  the  question  of  whether  the  accused 
may  waive  his  presence  during  his  trial,  as 
provided  in  section  1496,  Code  1906  (section 
1253,  Hemingway's  Code),  which  is  as  fol- 
lows : 

"In  criminal  cases  the  presence  of  the 
prisoner  may  be  waived,  and  the  trial  pror 
gress,  at  the  discretion  of  the  court,  in  his 
absence,  if  he  be  in  custody  and  consenting 
thereto.  If  the  defendant,  in  cases  less  than 
felony,  be  on  recognizance  or  bail,  or  have 
been  arrested  and  escaped,  or  have  been  noti- 
fied by  the  proper  officer  of  the  pendency  of 
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the  indictment  against  him,  and  resisted  or 
fled,  or  refused  to  be  taken,  or  be  in  any 
way  in  default  for  non-appearance,  the  trial 
may  progress,  at  the  discretion  of  the  court, 
and  judgment  final  and  sentence  be  awarded 
as  though  such  defendant  were  personally 
present  in  court." 

This  important  statute  seems  to  have 
escaped  the  notioe  and  consideration  of  this 
court  for  more  than  a  quarter  of  a  century. 
Why  so,  we  are  unable  to  say,  but  the  fact 
that  it  has  been  overlooked  or  else  ignored 
during  this  period  is  certain.  What  does  this 
statute  mean  [542]  and  intend  ?  Is  it  a  valid 
expression  of  the  will  of  the  legislature? 

We  think  the  meaning,  purpose,  and  intent 
of  the  statute  are  plainly  expressed  by  its 
language,  and  that  it  is  valid  and  constitu- 
tional. It  simply  means  that  in  all  criminal 
cases  the  accused  may  waive  his  presence  at 
any  stage  of  the  trial,  if  in  custody,  and  the 
trial  will  proceed  in  his  absence,  provided 
he  consents  thereto;  and  provided,  further, 
that  such  proceeding  in  the  absence  of  the 
aecnsed  meets  with  the  discretionary  approval 
of  the  court.  We  think  the  statute  announces 
a  reasonable  rule  of  procedure  in  criminal 
cases;  it  is  promotive  of  a  fair  and  impartial 
administration  of  justice,  and  deprives  the 
accused  of  no  right  or  privilege  that  he  had 
heretofore  enjoyed,  buj;  merely  permits  him 
to  waive  a  guaranteed  personal  privilege,  if 
he  so  desires. 

In  passing  this  wholesome  statute,  the 
l^slature  very  probably  had  in  mind  that 
section  26,  of  our  Constitution,  which  pro- 
vides that  "the  accused  shall  have  a  right 
to  he  heard,''  means,  that  the  accused  shall 
have  an  opportunity  to  be  heard;  that  he 
shall  not  be  denied  the  opportunity  to  be 
heard  if  he  so  desires;  and  if  he  voluntarily 
and  deliberately  refuses  to  exercise  this  privi- 
lege and  thus  by  his  own  act  deprives  him- 
self of  the  right,  then,  in  that  event,  he  has 
waived  the  right.  Without  the  statute,  he 
might  be  denied  the  privilege  to  waive  the 
right  Therefore  the  statute  is  not  unfavor- 
able to  the  accused  in  allowing  him  the  right 
to  waive  his  presence. 

There  are  other  legal  rights  guaranteed  the 
accused  in  this  same  section  26  which  are 
^equently  waived  by  him  without  question. 
For  instance,  the  accused  has  a  right  to  be 
heard  by  himself  and  counsel,  but  often  the 
accused  remains  silent  throughout  the  trial, 
thus  waiving  a  right  to  be  heard  by  himself; 
he  has  the  right  to  refuse  to  testify  in  his 
«t8e,  yet  this  personal  privilege  is  frequently 
waived  by  him;  he  may  even  waive  his 
[543]  right  to  a  trial  and  plead  guilty  to  the 
charge.  Then  why  should  the  accused  be  pro- 
hibited from  waiving  his  presence  for  a  short 
period  during  some  stage  of  his  trial,  espe- 
cially when  such  absence  appears  to  have 
done  him  no  substantial  injury? 


It  will  be  observed  that  section  1496,  Code 
1006  (section  1258,  Hemingway's  Code),  pro- 
vides that  such  waiver  of  his  presence  by  the 
accused  shall  be  "at  the  discretion  of  the 
court."  This  is  a  sound  provision,  and  is  a 
safeguard  against  the  accused  being  denied 
any  substantial  right  at  his  trial,  and  its 
purpose  is  to  protect  him,  at  all  events,  in 
securing  a  f&ir  and  impartial  trial,  in  a  court 
presided  over  by  a  just  and  impartial  judge. 
The  discretion  is  given  the  court  to  see  that 
the  accused  obtains  a  just  trial,  even  though 
he  has  waived  his  right  to  be  present  at  some 
stage  of  it.  If  it  appeared  in  the  lower  court, 
or  here  on  appeal,  that  the  accused  did  not 
receive  a  fair  and  impartial  trial  by  an  im- 
partial jury,  a  new  trial  would  be  granted, 
even  though  the  failure  to  secure  a  fair  and 
impartial  trial  in  the  lower  court  had  been 
on  account  of  waiver  of  presence  by  the  ac- 
cused. This  safeguard  is  rightfully  reserved 
in  the  statute,  so  that,  in  the  last  analysis, 
the  court  will  see  to  it  that  suicide  by  process 
of  law  is  prevented,  and  that  no  injustice  is 
done  the  accused  on  account  of  hie  own  act 
of  waiver  or  on  account  of  any  wrongful  pro- 
cedure by  the  trial  court. 

In  view  of  the  statute  and  the  conclusions 
reached  above,  we  hold  that  the  appellant  was 
in  custody  and  waived  his  right  to  be  present 
in  this  case  when  he  voluntarily  left  tfie 
courtroom  and  remained  away  from  his  trial 
for  a  few  minutes,  and  made  no  objection,  at 
any  time,  either  by  himself  or  his  counsel  to 
the  trial  progressing  in  his  absence.  The 
lower  court  committed  no  error. 

The  courts  of  many  different  states  have 
held  that  the  accused  may  waive  his  presence 
at  the  trial,  and  that  [544]  it  is  not  error 
to  proceed  in  his  absence.  We  cite  here  a 
few  cases  bo  holding  in  other  states.  Hair  v. 
State,  16  Neb.  601,  21  N.  W.  464;  State  v. 
Peacock,  60  N.  J.  L.  34,  11  Atl.  270;  Boyd 
V.  State,  163  Ala.  41,  45  So.  591;  Hill  v. 
State,  17  Wis.  675,  86  Am.  Dec.  736;  Stod- 
dard V.  State,  132  Wis.  520,  112  N.  W.  453, 
13  Ann.  Cas.  1211;  State  v.  Way,  76  Kan. 
928,  93  Pac.  159,  14  L.R.A.(N.S.)  603;  Peo- 
ple V.  Bragle,  26  Hun  (N.  Y.)  878,  88  N.  Y. 
585,  42  Am,  Rep.  269;  State  v.  McGraw,  35 
S.  C.  283,  14  S.  E.  630;  State  v.  Gk>rman,  113 
Minn.  401,  129  N.  W.  589,  32  L.R.A.(N.S.) 
306;  Van  Houton  v.  People,  22  Colo.  53,  43 
Pac.  137;  McCorkle  v.  State,  14  Ind.  39; 
Frey  v.  Calhoun  Circuit  Judge,  107  Mich.  130, 
67  N.  W.  1047;  State  v.  Ricks,  32  La.  Ann. 
1098;  Com.  v.  McCarthy,  163  Mass.  458,  40 
N.  E.  766;  Jenkins  v.  State,  22  Wyo.  34, 
134  Pac.  260,  135  Pac.  749;  Fight  v.  State, 
7  Ohio  181,  pt.  1,  28  Am.  Dec.  626;  Starr  v. 
State,  5  Okla.  Crim.  440,  115  Pac.  356;  State 
V.  Buzzell,  59  N.  H.  65;  O'Toole  v.  State,  40 
Tex.  Crim.  578,  61  S.  W.  244;  Cason  v.  State, 
62  Tex.  Crim.  220,  106  S.  W.  337;  Davidson 
V.  State,  108  Ark.  191,  168  S.  W.  1103,  Ann, 
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€as.  1915B  436;  Hite  v.  Ck)m.  20  S.  W. 
217,  14  Ky.  Ia  Rep.  308;  Doyle  v.  Com.  (Ky.) 
37  S.  W.  163;  Howard  v.  Com.  118  Ky.  8,  80 
S.  W.  211,  81  S.  W.  704,  affirmed  U.  S.  Su- 
preme Court,  200  U.  S.  173,  26  S.  Ct.  189,  60 
U.  S.  (L.  ed.)  421;  State  v.  Gonce,  87  Mo. 
627;  Frank  v.  State,  142  Ga.  741,  83  S.  E. 
646,  L.R.A.1915D  817. 

In  Sahlinger  v.  People,  102  111.  241,  the 
court  said:  "The  constitutional  right  of  a 
prisoner  to  appear  and  defend  in  person  and 
by  counsel,  to  demand  the  nature  and 'cause 
of  the  accusation,  to  meet  the  witnesses  face 
to  face,  was  conferred  for  the  protection  and 
the  benefit  of  one  accused  of  a  crime,  but, 
like  many  other  rights,  no  reason  is  perceived 
why  it  may  not  be  waived  by  the  prisoner.** 

[545]  In  Gore  v.  State,  62  Ark.  286,  12  S. 
W.  664,  6  L.R.A.  832;  State  v.  Hope,  100  Mo. 
347,  13  S.  W.  490,  8  L.R.A.  608;  State  v. 
Smith,  90  Mo.  37,  1  S.  W.  763,  69  Am.  Rep. 
4,  it  is  held  that  the  constitutional  right  of 
a  person  charged  with  a  felony  to  be  present 
at  every  stage  of  his  trial  is  not  infringed  by 
a  statute  which  permits  the  trial  to  proceed 
in  his  absence  if  he  absents  himself  volun- 
tarily. The  statutes  in  these  states,  upon 
which  these  cases  rest,  are  similar  in  prin- 
ciple to  our  section  1496,  Code  1906  (section 
1263,  Hemingway's  Code) ,  and  have  been  held 
to  be  constitutional. 

The  following  cases  hold  that  the  defend- 
ant's voluntary  absence  from  a  courtroom 
during  the  examination  of  a  juror  who  was 
challenged  by  defendant's  counsel  and  did  not 
sit  in  the  case  is  no  ground  for  reversal: 
Van  Houton  v.  People,  22  Colo.  63,  43  Pac. 
137;  Maxwell  v.  State,  89  Ala.  160,  7  So.  824. 
Mere  absence  of  defendant  from  the  court- 
room for  an  inappreciable  length  of  time 
during  the  trial  will  not  warrant  a  reversal, 
is  the  rule  announced  in  People  v.  Bush,  68 
Cal.  623,  10  Pac.  169;  State  v.  Ricks,  32  La. 
Ann.  1098.  It  was  held  in  State  v.  Gonce, 
87  Mo.  627,  that  the  voluntary  absence  of 
accused  in  a  criminal  case  from  the  court- 
room, without  the  knowledge  or  permission 
of  the  court,  and  without  the  knowledge  of 
his  own  counsel,  is  not  sufficient  ground  for 
a  new  trial. 

But  it  is  urged  by  counsel  for  appellant 
that  if  an  accused  may  waive  his  presence  in 
a  felony  case,  yet  certainly  in  no  event  can 
he  waive  his  presence  in  a  capital  case.  This 
court  so  holds  in  the  Sherrod  Case,  supra. 
But  this  holding  is  directly  in  the  face  of 
section  1496,  Code  1906  (section  1263,  Hem- 
ingway's Code),  which  statute  seems  to  have 
been  entirely  overlooked,  or  else  ignored,  in 
passing  upon  that  question  in  the  Sherrod 
case.  The  statute  here  makes  no  exception 
or  distinction  between  felonies  and  capital 
cases.  In  fact,  all  capital  cases  are  classed 
as   felonies.     It  is   said   by   the   court   in 


[546]  the  Sherrod  case  that  the  right  to  bfr 
present  is  not  a  constitutional  right,  but  is 
a  common-law  right.  We  see  no  difference 
in  the  value  or  sacredness  of  the  right, 
whether  it  be  granted  by  the  Constitution, 
•statute,  or  the  common  law,  and  it  may  be 
waived  by  the  accused  in  either  event.  The 
source  from  which  the  right  comes  cannot 
govern  its  value  to  the  accused  nor  the  priv- 
ilege to  waive  it.  It  appears  in  the  record 
in  the  case  before  us  that  the  appellant, 
Thomas,  was  voluntarily  absent  from  the 
courtroom  only  a  few  minutes,  during  which 
time  two  jurors  were  examined,  one  of  whom 
was  excused  from  the  jury,  and  the  other 
qualified  as  a  fair  and  impartial  juror,  and 
was  accepted  by  both  sides. 

Neither  the  appellant  himself  nor  his  coun- 
sel made  any  objection  or  protest  at  any  time, 
nor  did  they  do  as  much  as  notify  the  court 
of  the  temporary  absence  of  the  accused. 
But  they  withheld  this  knowledge  from  the 
court  and  proceeded  to  a  trial  upon  the- 
merits,  and  raised  the  point  for  the  first 
time  after  conviction,  on  motion  for  a  new 
trial.  We  think  in  such  cases  the  accused 
and  his  counsel  are  under  legal  duty  ta 
inform  the  court  of  the  absence  of  the  ac- 
cused, 80  that  the  judge  might  correct  the 
situation  at  the  time.  By  their  silence  and 
acquiescence  in  the  progress  of  the  trial,  with 
secret  knowledge  of  the  fact  of  the  absence 
of  the  accused,  and  the  absence  being  volun- 
tary, constitutes  waiver  by  the  accused  of  his 
right  to  be  present. 

Moreover,  it  does  not  appear  from  thia 
record  that  the  interests  of  the  accused  were 
harmed  or  prejudiced  by  his  absence  from  the 
courtroom,  as  he  could  have  examined  the- 
jurors  when  he  returned,  and  could  have  ex- 
cused them  if  he  so  desired.  He  did  not  do> 
this,  but  accepted  one  of  the  jurors  who  had 
been  examined  in  his  absence,  and  this  juror,, 
with  the  others  composing  the  jury,  appears 
to  have  constituted  a  fair  and  impartial  jury, 
as  provided  in  section  26  of  the  Constitution ; 
and  if  it  had  been  error  on  the  part  of  the 
trial  [547]  court,  which  it  was  not,  in  pro- 
ceeding with  the  trial  in  the  absence  of  the 
accused,  the  error  was  indeed  harmless,  and 
for  which,  under  rule  11  (72  So.  vii)  of  this 
court,  we  would  not  reverse  the  judgment  of 
the   lower  court. 

Our  search  and  examination  of  the  booka 
and  authorities  bearing  upon  the  progress  in 
criminal  procedure  for  the  past  six  hundred 
years  leads  us  to  the  conclusion  that  we  are 
at  this  age  approaching  a  more  reasonable 
and  sensible  basis  of  procedure  in  criminal 
cases.  There  was  a  time  less  than  one- 
thousand  years  ago  when  all  felonies  were 
punished  by  death,  and  the  accused  was  de- 
nied the  right  of  a  trial  by  jury,  to  be  con- 
fronted by  his  witnesses,  or  to  be  heard  by* 
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eouiiBel  or  kimflelf.  In  fact,  the  right  of  trial 
in  that  barbarotu  age  was  a  farce,  and  the 
accused  was  denied  any  chance  to  be  heard 
or  to  receive  a  fair  and  impartial  trial  in  a 
do-called  court  of  justice.  But  from  time  to 
time  the  many  different  rights  that  an  ac- 
cused now  enjoys  have  been  granted  to  him, 
from  the  date  of  Magna  Gharta  until  the 
nineteenth  century.  But  the  pendulum  swung 
from  the  one  extreme,  when  the  accused  had 
no  rights  at  all,  to  the  other  extreme  of  the 
present  age,  'when  his  rights  are  so  numerous 
and  extensive  and  the  courts  have  guarded 
them  so  zealously  that  now,  in  the  trial  of 
a  criminal  case,  the  courts  generally  have  by 
law  and  precedent  become  so  fettered  with 
technical  rules  and  shackeled  with  these  rights 
and  safeguards  of  the  accused  that  it  is  in> 
deed  difficult  for  a  conviction  to  be  had  with- 
out some  error,  technical  or  substantial,  ap- 
pearing therein  and  justifying  a  reversal. 

This  situation  in  criminal  procedure,  in  this 
enlightened  and  progressive  age,  should  not 
exist,  but  those  errors  only  in  the  trial  of  a 
case  which  deprive  the  accused  of  some  (sub- 
stantial right  should  be  held  reversible  error. 
The  pendulum  should  not  be  swung  to  the 
extreme  in  either  direction,  but  there  ought 
to  be  a  happy  [548]  and  safe  medium  between 
the  extremes  where  the  rights  of  the  accused 
will  be  safeguarded  to  the  extent  only  that 
he  receive  a  fair  and  impartial  trial  upon  the 
merits  of  his  case.  Technical  errors  which 
amount  to  errors  in  form  and  shadow,  and 
not  in  substance,  should  be  viewed  by  the 
courts  only  in  determining  whether  the  ac- 
cused has  received  a  just  and  fair  trial ;  and 
the  whole  record  of  the  case  should  be  looked 
to  and  a  conviction  be  permitted  to  stand, 
unless  it  appear  that  the  error  complained 
of  has  caused  a  substantial  injustice  to  be 
done  the  accused,  in  which  event  the  courts 
should  readily  and  promptly  grant  a  new 
trial,  thus,  after  all,  securing  to  the  accused 
the  full  benefits  of  a  fair  and  impartial  trial 
as  guaranteed  to  him  by  the  law  of  the  land. 

We  are  not  prepared  to  say  that  this  opin- 
ion is  in  such  conflict  with  the  Watkins,  War- 
field,  and  Sherrod  Gases^  supra,  as  to  neces- 
sitate ov^ruling  those  cases.  Howe\'er,  the 
rule  announced  here  is  the  law. 

The  judgment  of  the  lower  court  is  affirmed. 

Affirmed. 

Smith,  G.  J.,  concurs  in  the  result.  Sykes 
and  Cook,  JJ.,  dissent. 


VOTE. 

The  reported  case  holds  that  even  in  a 
capital  case  the  accused  may  waive  his  right 
to  be  present  during  the  trial,  and  that  where 
a  voluntary  temporary  absence  of  the  accused 
is  known  to  his  counsel  and  no  objection  is 


made  the  right  to  be  present  continuously 
is  waived.  The  earlier  cases  are  collated  in 
the  note  to  Diaz  v.  U.  S.  Ann.  Gas.  1913C 
1336.  The  reported  case,  it  will  be  observed^ 
establishes  a  rule  contrary  to  that  obtaining 
in  Mississippi  at  the  time  that  note  was 
published* 
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Ctn«LY  ET  All. 


Oklahoma     Supreme     Court — November    16, 

1915. 


S2  Okla.  464;  163  Pac.  164. 


Indiana  —  EITeot  of  State  I«aw. 

Act  Cong.  April  28,  1904,  c.  1824,  33  Stat. 
573,  providing  that  "all  the  laws  of  Arkansas 
heretofore  put  in  fort^e  in  the  Indian  Territory 
are  hereby  continued  and  extended  in  their 
operation,  so  as  to  embrace  all  persons  and 
estates  in  said  territory,  whether  Indian, 
freedman,  or  otherwise,"  was  not  intended  to 
supplant  or  supersede  any  special  enactment 
of  Congress  with  regard  to  Indians,  but  the 
purpose  and  effect  thereof  were  to  abolish  all 
general  existing  tribal  laws  of  the  Seminoles, 
and  to  substitute  therefor  the  laws  in  force 
and  which  had  for  years  governed  all  persons 
in  Indian  Territory,  save  Indians  in  their 
intercourse  with  one  another. 
Validity  of  Indian  Marriage. 

Upon  the  erection  of  the  state,  members  of 
the  tribes  became  citizens  of  Oklahoma,  sub- 
ject to  the  general  state  laws  relative  to 
marriage  and  divorce,  since  which  time  the 
validity  of  their  marriage  contracts  and  all 
rights  consequent  thereon  have  been  dependent 
upon  such  laws. 

[See  note  at  end  of  this  case.] 

Common-lav  Marriage  —  Validity. 

A  common-law  marriage  is  valid  in  this 
stfite 

[See  Ann.  Cas.  1912D  597.] 

Mistake  of  I«aw  —  Wkat  Constitntes. 

A  "mistake  of  law"  happens  when  a  party, 
having  full  knowledge  of  the  facts,  comes  to 
an  erroneous  conclusion  as  to  their  legal  ef- 
fect. It  is  a  mistaken  opinion  or  inference 
arising  from  an"  imperfect  or  incorrect  exer- 
cise of  the  judgment  upon  facts  as  they  really 
are. 

Mistake  of  Law  aa  Ground  for  Rescis- 
sion or  Reformation. 
"A  mere  mistake  of  law,  not  accompanied 
with  other  circumstances  demanding  equitable 
relief,  constitutes  no  grounds -for  rescission, 
cancellation,  or  reformation  of  a  deed  to  lands 
based  upon  such  mistake'* — following  Camp- 
bell V.  Newman,  51  Okla,  121,  151  Pac.  602. 

(Syllabus  by  court.) 
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Error  to  District  Court,  Seminole  county: 
JdcKBOww,  Judge. 

Action  by  Pheney  Palmer,  plaintiff,  against 
Wallace  C.  Cully,  administrator,  et  al.,  de- 
fendants. Judgment  for  defendants.  Plain- 
tiff brings  error.  The  facts  are  stated  in 
the  opinion.    Afvjxmed. 

John  W.  Willmott  for  plaintiff  in  error. 
F.  E,  Reed  and  J.  A.  Baker  for  defendants 
in  error. 

[455]  Bleakmobe,  C. — ^This  action  was 
commenced  in  the  district  court  of  Seminole 
county  on  September  27,  1912,  by  plaintiff 
in  error,  to  cancel  certain  deeds  as  a  cloud 
upon  and  to  quiet  title  to  the  land  described 
therein.  The  parties  will  be  referred  to  as 
they  appeared  below. 

The  allegations  of  the  petition  necessary 
to  the  determination  of  the  questions  pre- 
sented for  review  are,  in  substance,  that  plain- 
tiff is  a  full-blood  Seminole  Indian,  illiterate, 
and  ignorant  of  the  law;  that  she  is  the 
widow  of  one  Kintah  Palmer,  a  Seminole 
Indian,  who  died  intestate  [456]  and  without 
issue,  in  March  1912,  seised  and  possessed  of 
certain  lands,  an  undivided  one-half  interest 
in  and  to  which  passed  to  plaintiff  as  his 
widow;  that  in  June,  1912,  she  executed  and 
Hlelivered  to  one  Thomas  Palmer,  the  brother 
and  heir  at  law  of  her  deceased  husband, 
-a  warranty  deed  purporting  to  convey  her 
interest  in*  said  land,  and  that  thereafter  on 
June  18,  1912,  said  Thomas  Palmer  executed 
and  delivered  to  defendants  Hyde  and  Mathis 
^  purported  conveyance  thereof ;  that  Thomas 
Palmer  was  her  brother-in-law,  in  whom  she 
reposed  the  utmost  faith  and  confidence ;  that 
41 1  the  time  of  the  execution  of  said  deed  of 
June  3,  1912,  he  falsely  and  fraudulently  rep- 
resented to  her  that  she  was  'not  the  widow 
•of  Kintah  Palmer,  in  that  she  had  not  been 
lawfully  married  to  him,  and  therefore  did 
not  take  any  interest  in  said  land,  but  inas- 
much as  she  had  lived  with  Kintah  for  many 
years  as  his  wife,  offered  to  pay  her  $50  then 
and  a  like  sum  when  she  vacated  said  land; 
that  believing  said  false  representations  to- 
be  true,  and  relying  thereon,  she  was  induced 
thereby  to  execute  said  deed,  which  she  un- 
derstood and  believed  at  the  time  to  be  a  mere 
acknowledgement  of  the  receipt  by  her  of 
said  $60  and  his  agreement  to  pay  the  same 
amount  when  she  removed  from  the  land; 
that  the  defendants  Hyde  and  Mathis  had 
full  knowledge  of  the  facts  and  circumstances 
under  which  said  deed  was  executed  at  the 
time  of  the  pretended  conveyance  of  the  land 
to  them  by  said  Thomas  Palmer.  Upon  the 
trial,  plaintiff  amended  her  petition  aa  fol- 
lows : 
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'The  plaintiff  further  alleges  that  the  said 
pretended  deed  executed  by  herself  to  the 
defendant  Thomas  Palmer  was  obtained  and 
secured  from  her  by  reason  of  a  mutual  mis- 
take of  fact  as  to  her  true  relationship  with 
the  deceased  [467]  allottee,  Kintah  Palmer, 
and  that,  had  it  not  been  for  the  mutual  mis- 
take, the  plaintiff  would  not  have  executed 
said  deed.  That  said  mistake  of  fact  occurred 
and  was  brought  about  in  the  following  man- 
ner, to  wit:  That  the  defendant  Thomas 
Palmer  and  Attorneys  Johnson '  and  Patter- 
son, lawyers  appointed  by  the  government  to 
represent  the  Seminole  allottees,  informed 
this  plaintiff  that  she  was  not  the  lawful 
wife  of  Kintah  Palmer,  deceased,  and  caused 
and  induced  her  to  believe  that  as  a  matter 
of  fact  she  possessed  no  interest,  title,  or 
estate  in  or  to  tiie  said  tract  of  land,  and 
because  of  such  mistake,  and  because  of  the 
alleged  fraudulent  and  false  representations 
of  fact  of  Thomas  Palmer,  as  hereinabove  set 
out,  this  plaintiff  was  induced  to  sign  her 
name  to  the  papers  at  the  time  and  date  men- 
tioned." 

It  is  disclosed  by  the  evidence  that  plain- 
tiff had  been  married  in  accordance  with  the 
Seminole  laws  to  one  John  Bowles,  but  that 
she  was  separated  and  divorced  from  him 
under  the  tribal  laws.  She  was  married  to 
Kintah  Palmer  according  to  the  Seminole 
custom  some  time  in  the  spring  of  1905. 
Prior  to  such  marriage  Kintah  Palmer  had 
also  been  married  under  the  tribal  law  ta 
Lowina  Palmer,  and  had  lived  with  her  until 
about  a  year  before  he  so  married  plaintiff. 
On  May  1,  1911,  Lowina  Palmer  obtained  a 
divorce  from  Kintah  by  decree  of  the  district 
court  of  Seminole  county. 

Being  interrogated  by  counsel  for  defendants 
with  reference  to  living  with  Kintah  Palmer 
after  his  divorce  from  Lowina,  plaintiff  testi- 
fied as  to  a  conversation  had  with  one  Pat- 
terson, an  attorney  representing  the  Seminole 
Indians  and  employed  in  the  office  of  a 
special  assistant  to  the  federal  Attorney  Gen- 
eral, whom  she  consulted  as  to  the  validity 
of  her  marriage  to  Kintah  Palmer  and  her 
rights  thereunder,  as  follows : 

[458]  «Q.  Then  didn't  Mr.  Patterson  ask 
you  why  you  and  Kintah  didn't  marry  by  li- 
cense after  Kintah's  divorce,  and  you  said 
Kintah  refused  to  do  it?  A.  I  told  Mr.  Pat- 
terson that  Kintah  said  that  the  Seminole 
laws  were  in  operation,  and  that  we  had 
married  according  to  the  Seminole  law,  and 
that  it  was  not  necessary  to  get  another  cer- 
emony performed;  that  is  what  Kintah  told 
me,  and  that  is  what  I  told  Mr.  Patterson." 

The  testimony  of  other  witnesses  is  that 
plaintiff  was  recognized  as  the  wife  of  Kintah 
Palmer  both  before  and  after  the  divorce  from 
Lowina,  obtained  in  the  state  court,  by  all 
those  who  knew  her. 
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The  laws  of  the  Seminole  Tribe  were  intro- 
duced in  evidence  as  follows: 

"Law  Governing  Mabbiages  in  the  Semi- 
nole Tribe  of  Indians. 

"Be  it  further  enacted  that  our  laws  shall 
be  as  follows: 

"First.  Hereafter,  if  any  man  desires  to 
marry  a  woman  in  the  Seminole  Nation,  he 
.shall  first  notify  the  parents,  if  living,  or  the 
nearest  relatives  of  the  woman,  of  his  inten- 
tion of  so  marrying  her. 

"On  the  other  hand,  if  it  appears  that  they 
did  not  secure  the  consent  of  the  father  or 
mother,  or  the  nearest  relatives  of  the  woman 
to  this  marriage,  and  that  the  contract  has 
been  between  the  man  and  the  woman  only, 
it  shall  be  the  duty  to  examine  them  care- 
fully, ^nd  ascertain  if  it  is  their  intention 
to  live  t<^ether  as  man  and  wife,  and  if 
upon  examination  it  is  found  that  it  is  their 
intention  to  live  together  as  man  and  wife, 
they  shall  not  be  disturbed.' 


>f 


[459]  **Law8  op  Marriage  and  Divorce  of 
THE  Seminole  Tribe  op  Indians. 

''Be  it  enacted  that  our  laws  shall  be  as 
follows: 

'* Article  One.  Any  persons  having  been 
married  according  to  the  laws,  and  are  liv- 
ing together,  taking  care  of  each  other  as  man 
and  wife  in  their  own  house,  and  one  should 
leave  the  other  without  the  fault  of  the  other, 
shall  pay  the  party  so  left  the  sum  of  $50.00. 

'* Article  Twa  But  it  shall  not  be  lawful 
for  either  party  to  allege  a  complaint  at  law 
against  the  other  immediately  on  separation, 
and  no  action  shall  be  taken  according  to  law 
until  two  months  have  ^elapsed  after  separa- 
tion. 

"Article  Three.  After  the  legal  proceedings 
have  been  had,  either  party  shall  be  entitled 
to  take  their  individual  property  or  goods 
away  with  them. 

"Article  Four.  Providing,  however,  that  if 
they  have  any  property  in  common,  or  that 
is,  if  they  have  accomplished  any  work  of 
value  together,  or  their  property  is  so  mixed 
that  it  cannot  be  easily  determined  by  the  par- 
ties, then  it  shall  be  the  duty  of  the  council 
to  award  to  each  their  individual  share. 

"Article  Five.  But  in  the  event  that  if 
either  party  shall  not  complain  upon  the 
separation  of  the  other,  according  to  law, 
for  a  period  of  six  months,  they  shall  be 
deemed  to  have  been  legally  divorced." 

By  Act  Cong.  May  2,  1890,  26  Stat.  81,  c. 
182,  jurisdiction  in  all  civil  cases  (except  those 
over  which  the  tribal  courts  hAd  excluHive 
jurisdiction)  was  ocmf erred  upon  the  United 
States  Court  established  in  the  Indian  Terri- 
tory by  Act  March  1,  1889,  c.  333,  26  Stat. 


783,  the  clerk  of  which  court  was  authorized 
to  issue  marriage  licenses  and  certitioat^s  to 
solemnize  marriages,  and  certain  general  laws 
of  the  State  of  Arkansas  contained  in 
[460]  Man  shield's  Digest  were  extended  over 
and  put  in  force  in  said  Indian  Territory, 
among  which  were  chapters  52  and  103  of  said 
digest,  relating  respectively,  to  divorce  and 
marriage.  Said  act  of  Congress  also  provided 
that: 

"\\Tienever  in  said  laws  of  Arkansas  the 
courts  of  record  of  said  state  are  mentioned 
the  said  court  in  the  Indian  Territory  shall 
be  substituted  therefor."  (26  Stat.  95,  sec. 
31.) 

By  said  act  it  was  also  provided: 

"Provided,  that  all  marriages  heretofore 
contracted  under  the  laws  or  tribal  customs 
of  any  Indian  nation  now  located  in  the 
Indian  Territory  are  hereby  declared  valid, 
and  the  issue  of  such  marriages  shall  be 
deemed  legitimate  and  entitled  to  all  in- 
heritances of  property  or  other  rights,  the 
same  as  in  the  case  of  the  issue  of  other 
forms  of  lawful  marriage;  Provided  further, 
that  said  chapter  one  hundred  and  three  of 
said  Laws  of  Arkansas  shall  not  be  construed 
so  as  to  interfere  with  the  operation  of  "the 
laws  governing  marriage  enacted  by  any  of 
the  civilized  tribes,  nor  to  confer  any  au- 
thority upon  any  officer  of  said  court  to  unite 
a  citizen  of  the  United  States  in  marria^fe 
with  a  member  of  any  of  the  civilized  nations 
until  the  preliminaries  to  such  marriage  shall 
have  first  been  arranged  according  to  tlie  laws 
of  the  nation  of  which  said  Indian  person 
is  a  member."     (26  Stat.  98,  sec.  38.) 

By  chapter  52  of  Mansfield's  Digest,  so  ex- 
tended and  put  in  force,  it  is  provided  that: 

"The  circuit  court  shall  have  power  to  dis- 
solve and  set  aside  a  marriage  contract,  not 
only  from  bed  and  board,  but  from  the  bonds 
of  matrimony.     .    .    ."     (Section  2656.) 

And  chapter  302  thereof  prescribes  who  are 
competent  to  contract  marriages  and  solem- 
nize the  same,  and  provides  for  keeping  a  re^ 
ord  thereof. 

[461]  By  Act  Cong.  June  7,  1897,  c.  3, 
30  Stat.  62,  83,  it  is  provided: 

"The  laws  of  the  United  States  and  the 
State  of  Arkansas  in  force  in  the  territory 
shall  apply  to  all  persons  therein  irrespective 
of  rare." 

And  Act  June  28,  1898  c.  517,  30  Stat. 
495,  504,  provides  for  the  abolition  of  tribal 
courts,  and  that: 

"The  laws  of  the  various  tribes  or  na- 
tions of  Indians  shall  not  be  enforced  at 
law  or  in  equity  by  the  courts  of  the  United 
States  in  the  Indian  Territory."  (Section 
26.) 

By  the  Seminole  Agreement  approved  by 
Act  Cong.  July  1,  1898,  c.  642,  30  Stat.  567,. 
it  was  provided : 
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"The  United  States  courts  now  existing, 
or  that  may  hereafter  be  created,  in  Indian 
Territory,  shall  have  exclusive  jurisdiction 
of  all  controversies  growing  out  of  the  title, 
ownership,  occupation,  or  use  of  real  estate 
owned  by  the  Seminoles,  and  to  try  all  per- 
sons charged  with  homicide,  embezzlement, 
bribery  and  embracery  hereafter  committed  in 
the  Seminole  country,  without  reference  to 
race  or  citizenship  of  the  persons  charged 
with  such  crime;  and  any  citizen  or  officer  of 
said  nation  charged  with  any  such  crime,  if 
convicted,  shall  be  punished  as  if  he  were  a  citi- 
zen or  officer  of  the  United  States,  and  the 
courts  of  said  nation  shall  retain  all  the 
jurisdiction  which  they  now  have,  except  as 
herein  transferred  to  the  courts  of  the  United 
States.  When  this  agreement  is  ratified  by 
the  Seminole  Nation  and  the  United  States 
the  same  shall  serve  to  repeal  all  tlie  provisions 
of  the  Act  of  Congress  approved  June  seventh, 
eighteen  hundred  and  nine-seven,  in  any  man- 
ner affecting  the  proceedings  of  the  General 
Council  of  the  Seminole  Nation."  (30  Stat. 
569.) 

By  Act  Cong.  April  28,  1904,  c.  1824,  33 
Stat.  573,  providing  for  the  appointment  of 
additional  United  States  judges  in  the  Indian 
Territory,  it  is  provided: 

[462]  "All  the  laws  of  Arkansas  hereto- 
fore put  in  force  in  the  Indian  Teritory  are 
hereby  continued  and  extended  in  their  opera- 
tion, so  as  to  embrace  all  persons  and  estates 
in  said  territory,  whether  Indian,  freedmen, 
or  otherwise.    .    .    ." 

A  jury  was  impaneled,  which  returned  spe- 
cial landings  in  response  to  questions  submit- 
ted by  the  court  as  follows: 

"(1)  Had  Kintah  Palmer  separated  and 
divorced  himself  from  Lowina  Palmer  ac- 
cording to  the  Seminole  laws  and  customs 
prior  to  April  28,  1904  ?    A.  No. 

"(2)  Did  Thomas  Palmer  secure  the  exe- 
cution of  a  deed  dated  June  3,  1912,  from 
Pheney  Palmer,  upon  false  representations 
made  by  Thomas  Palmer  to  Pheney  Palmer 
at  the  time,  and  which  representations  were 
at  the  time  known  by  Thomas  Palmer  to  be 
false,  and  made  for  tiie  purpose  of  deceiving 
Pheney  Palmer,  and  upon  which  Pheney  Pal- 
mer relied,  and  would  not  have  executed  said 
deed  except  for  said  representations,  if  any; 
in  other  words,  did  Thomas  Palmer  secure 
tho  execution  of  the  deed  in  question  from 
Pheney  Palmer  by  false  and  fraudulent  rep- 
reHentations  ?     A.  No. 

'*(3)  Did  the  defendants  C.  B.  Hyde  and 
M.  P.  Mathis  have  any  notice  as  to  any  false 
or  fraudulent  representations,  if  any  were 
made,  by  Thomas  Palmer  to  Pheney  Palmer 
at  the  date  of  the  execution  of  the  deed? 
A.  No. 

"(4)  Are  the  defendants  G.  B.  Hyde  and 
M.   P.   Mathis   bona  fide  purchasers   of   the 


land  in  controversy,  in  good  faith,  for  a  valu- 
able consideration,  without  notice  of  any 
claims  of  the  plaintiff?    A.  Yes." 

The  court  adopted  the  findings  of  the  jury 
and  rendered  the  following  judgment: 

"That  subsequent  to  the  act  creating  addi- 
tional judges  in  the  Indian  Territory  and  for 
other  purposes,  effective  [463]  April  28,  1904, 
the  laws  of  Arkansas  as  contained  in  Mans- 
field's Digest,  theretofore  put  in  force  in  the 
Indian  Territory  relative  to  marriage  anjl 
divorce,  became  binding  upon  the  members  of 
the  Seminole  Tribe  of  Indians. 

"The  court  concludes  as  a  matter  of  law 
that,  Kintah  Palmer  not  having  divorced  him- 
self from  Lowina  Palmer  prior  to  April  28, 
1904,  and,  not  having  been  divorced  in  the 
manner  as  provided  in  Mansfield's  Digest  in 
force  in  said  Indian  Territory,  Kintah  Palmer 
was  not  a  person  legally  authorized  ^  enter 
into  a  common-law  marriage,  for  the  reason 
he  had  a  living  wife,  and  he  was  not  di- 
vorced at  the  time  he  commenced  to  live  with 
Pheney  Palmer  or  Pheney  Bowlegs. 

"The  court  concludes  ^that  so  far  as  the 
Indian  people,  friends  and  relatives  of  the 
deceased,  are  concerned,  he  was  to  all  in- 
tents and  purposes  legally  married  to  the 
plaintiff  herein.  While  in  their  crude  Indian 
life  plaintiff  was  the  wife  of  the  deceased, 
and  occupied  that  position  socially  and  moral- 
ly, and  her  position  appeals  to  the  sympathy 
of  the  court,  yet  as  to  property  rights  the 
court  is  not  unmindful  that,  while  it  might  be 
a  hardship  upon  this  plaintiff,  there  must  be 
some  place  and  some  date  upon  which  the 
Indian  tribal  customs  and  laws  must  yield 
to  the  laws  of  civilization,  and,  the  succession 
of  property  being  one  of  the  sacred  rights 
of  our  form  of  government,  the  court  con- 
cludes that  ^  the  plaintiff  is  not  the  lawful 
wife  of  the  deceased,  and  for  that  reason 
acquires  no  interest  in  the  land  and  property 
of  the  deceased  upon  his  death,  and  judgment 
is  rendered  for  the  defendants." 

Construing  section  2  of  the  act  of  April 
28,  1904,  supra,  continuing  and  extending  in 
their  operation,  so  as  to  embrace  all  persons 
and  estates,  whether  Indian,  freedman,  or 
otherwise,  the  laws  of  Arkansas  theretofore 
put  in  force  in  the  Indian  Territory,  which 
included  chapter  156  of  Mansfield's  Digest, 
relative  to  wills  and  testaments,  this  court, 
speaking  through  Mr.  Chief  Justice  Kane,  in 
[464]  Taylor  v.  Parker,  33  Okla.  199,  126  Pac. 
673  {affirmed  by  the  federal  Supreme  Court 
in  235  U.  S.  42,  35  S.  Ct.  22,  69  U.  S.  (L, 
ed.)    121),  said: 

"The  effect  of  the  act  of  Congress  of  April 
28, 1904  (33  Stat.  573),  was  to  make  the  law8 
of  Arkansas  theretofore  put  in  force  in  tho 
Indian  Territory,  applicable  to  another  clasj, 
of  persons  and  estates,  to  wit,  Indians  and 
their  property,  in  so  far  as  it  was  alienable 
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under  the  acts  of  Congress  then  bearing  upon 
it.  The  extension  of  the  law  of  wills  enabled 
the  Indian  to  devise  all  his  alienable  prop- 
erty by  will  made  in  accordance  with  the 
laws  of  the  State  of  Arkansas,  but  did  not 
operate  to  remove  any  of  the  restrictions 
theretofore  placed  upon  lands  of  Indians  by 
act  of  CJongreas." 

In  Washington  y.  Miller,  235  U.  S.  422, 
35  S.  Ct.  119,  59  U.  S.  (L.  ed.)  295  affirm- 
ing 34  Okla.  259,  129  Pac.  58),  the  Supreme 
Court  of  the  United  States,  while  holding 
that  the  provisions  of  the  act  of  April  28, 
1904,  above  quoted,  did  not  operate  to  repeal 
certain  provisions  of  the  Supplemental  Creek 
.Agreement  as  to  the  descent  of  alloted  tribal 
lands,  said: 

''No  doubt  there  was  a  purpose  to  extend 
the  operation  of  the  Arkansas  laws  in  vari- 
ous ways,  but  we  think  it  was  not  intended 
that  they  should  supersede  or  displace  special 
statutory  provisions  enacted  by  Congress  with 
particular  regard  for  the  Indians  whose  af- 
fairs were  peculiarly  within  its  control.  Tay- 
lor V.  Parker,  235  U.  S.  42,  35  S.  Ct.  22, 
59  U.  8.  (L.  ed.)  121.  See  also  In  re  Davis, 
32  Ok\A,  209,  122  Pac.  547." 

While  it  was  not  intended  by  said  act  to 
supplant  or  supersede  any  special  act  of 
Congress  or  provisions  therein,  yet  the  plain 
purpose  and  effect  thereof  was  to  abolish  the 
general  tribal  laws  of  the  Seminoles,  if  the 
act  of  June  28,  1898,  supra,  had  not  already 
accomplished  such  [465]  purpose  (Heliker- 
Jarvis  Seminole  Co.  v.  Lincoln,  33  Okla.  425, 
126  Pac.  723),  and  to  substitute  therefor 
the  laws  of  Arkansas  theretofore  put  in  force, 
and  which  had  for  years  governed  all  persons 
in  the  Indian  Territorv,  save  tribal  citizens 
in  their  intercourse  with  each  other. 

In  the  Indian  Territory,  of  which  the  Semi- 
nole Nation  formed  a  part,  prior  to  April 
28,  1904,  a  marriage  or  divorce  contracted 
or  procured  by  Indian  citizens  in  accordance 
with  tribal  laws  or  cutsoms  was  valid.  James 
V.  Adams  (Okla.)  155  Pac.  1121  (not  yet 
officially  reported).  But  subsequent  thereto 
members  of  the  Five  Civilized  Tribes  could 
lawfully  contract  marriages  only  in  the  man- 
ner recognized  by  the  general  laws  in  force 
in  the  Indian  Territory  prior  to  statehood 
and  by  the  laws  of  this  state  thereafter. 
Nor  after  said  date  could  there  be  any  ef- 
fectual dissolution  of  a  marriage  between 
«ieh  tribal  citizens  by  mere  compliance  with 
the  tribal  customs  or  laws.  Existing  mar- 
riage contracts  could  only  be  dissolved  by 
judgment  or  decree  of  a  court  of  competent 
jurisdiction.  The  marriage  of  the  plaintiff 
and  Kintah  Palmer  in  1905  in  accordance 
vith  the  Seminole  laws  was  therefore  in- 
valid, he  at  the  time  having  a  living,  un- 
divorced  wife,  and  being  incompetent  to  con- 
tract the  same;  nor  could  she  have  become 


his  lawful  wife  before  the  dissolution  of  his 
marriage  with  Lowina. 

Upon  the  erection  of  the  state,  members 
of  the  Seminole  Tribe  became  citizens  of 
Oklahoma,  subject  to  the  general  laws  of  the 
state  relative  to  marriage  and  divorce,  since 
which  time  the  validity  of  their  marriage 
contracts  and  all  rights  consequent  or  aris- 
ing therefrom  have  been  dependent  upon  such 
laws.  It  was  the  apparent  purpose  [466]  of 
plaintiff  and  Kintah  Palmer  to  contract  a 
lawful  marriage,  to  accomplish  which  they 
did  all  things  deemed  necessary  according  to 
their  understanding  of  the  requirements,  and 
assumed  the  marriage  relation  innocently  and 
in  good  faith,  believing  that  they  had  com- 
plied with  the  law  in  this  respect.  They 
were  recoghized  as  husband  and  wife  by  their 
kinsmen,  friends,  and  acquaintances,  all  of 
whom  knew  of  their  past  domestic  relations. 
They  lived  together  in  this  manner  for  eight 
years,  and  for  nearly  a  year  after  Kintah 
had  been  divorced  from  his  former  wife,  and 
until  his  death,  mutually  agreeing,  under- 
standing, and  believing  that  they  were  in  law 
husband*  and  wife.  It  is  clear  that  their 
relations  were  matrimonial  and  never  mere- 
tricious or  knowingly  unlawful. 

The  doctrine  that  a  common-law  marriage 
is  valid  in  this  state  was  established  in  Re 
Love,  42  Okla.  478,  142  Pac.  305,  L.R.A. 
1915E  109,  in  which  the  question  is  exhaust- 
ively and  learnedly  discussed  by  Judge  Brew- 
er. In  Clark  v.  Barney,  24  Okla.  465,  103 
Pac.  598,  Mr.  Justice  Williams,  speaking 
for  the  court,  said: 

''It  seems  to  be  the  rule,  where  common - 
law  marriages  are  permissible,  that,  although 
no  subsequent  marriage  ceremony  is  per- 
formed, the  parties  having  previously,  under 
the  forms  of  law  evidencing  the  contract  of 
marriage,  assumed  that  relation  in  good  faith 
and  innocent  of  any  wilful  intention  to  com- 
mit wrong,  believing  that  the  contract  of 
marriage  was  valid,  and  having  continued 
that  relation  in  good  faith  for  a  long  period 
after  it  could  have  been  legally  assumed,  the 
presumption  arises  that  thereby  they  intended 
and  meant  marriage,  mutually  consenting  to 
a  contract  of  that  character.  Williams  v. 
State,  44  Ala.  24;  Poole  v.  People,  24  Colo. 
610,  52  Pac.  1025,  65  Am.  St.  Rep.  245;  Gor- 
don V.  Gtordon,  141  111.  160,  30  N.  E.  446,  21 
L.R.A.  387,  33  Am.  St.  Rep.  294;  Cartright 
V.  McGown,  [467]  121  111.  388,  12  N.  E.  737, 2 
Am.  St.  Rep.  105;  Harris  v.  Harris,  85  Ky. 
49,  2  S.  W.  549 ;  Rose  v.  Rose,  67  Mich.  619, 
35  N.  W.  802;  Vorhees  v.  Vorhees,  46  N.  J. 
Eq.  411,  19  Atl.  172,  19  Am.  St.  Rep.  404, 
diss^iting  opinion  by  Judge  Garrison;  Col- 
lins v.  Vorhees,  47  N.  J.  Eq.  315,  20  Atl. 
676,  14  L.R.A.  366,  24  Am.  St.  Rep.  412; 
Pettit  V.  Pettit,  106  App.  Div.  312,  93  N.  Y. 
S.  1001;  In  re  Reading  F.  Ins.  Co.  113  Pa. 
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St.  204,  6  Atl.  60,  57  Am.  Rep.  449;  Henry 
V.  Taylor,  16  S.  D.  424,  93  N.  W.  641 ;  Spencer 
V.  Pollock,  83  Wis.  215,  63  N.  W.  490,  17 
L.R.A.  848;  Williams  v.  Williams,  46  Wia. 
465,  1  N.  W.  98,  32  Am.  Rep.  722;  Cunning- 
hams V.  Cunninghams,  2  Dow.  483,  3  H.  L. 
Cas.  483,  3  Eng.  Rep.   (Reprint)   939." 

There  was  no  fraud  or  misrepresentation 
on  the  part  of  Thomas  Palmer  inducing  the 
execution  of  a  deed  by  plaintiff  to  him.  There 
was,  and  could  have  been,  no  mistake  as  to 
the  facts  in  regard  to  plaintiff's  relation  with 
Kintah  Palmer,  or  *  as  to  his  marriage  to 
Lowina  and  its  dissolution  in  1911,  concern- 
ing which  she  knew  every  detail.  But  there 
was  doubt  in  the  minds  of  both  plaintiff  and 
Thomas  Palmer  as  to  her  marital  status  grow- 
ing out  of  such  relations,  and  her  right  un- 
der the  law,  by  reason  thereof,  to  share  as 
widow  in  the  distribution  of  the  estate.  To 
set  at  rest  their  doubt  upon  these  questions, 
they  together  sought  the  advice  of  the  at- 
torneys employed  by  the  federal  government 
to  represent  the  Seminole  Indians,  and  were 
informed  that  under  the  law  plaintiff  was 
never  the  wife  of  Kintah,  and  therefore  was 
not  entitled  to  share  in  his  allotment.  Rely- 
ing upon  such  advice,  plaintiff,  as  Pheney 
Bowlegs,  the  name  she  bore  at  the  time  of 
iier  marriage  to  Kintah  Palmer,  executed  the 
deed  to  Thomas  Palmer.  She  being  a  full- 
blood  Indian,  it  was  evidently  thought  es- 
sential to  the  validity  of  her  deed  that  the 
same  be  approved  in  compliance  [468]  with 
the  provisian  of  Act  Cong.  May  27,  1908,  c. 
199,  35  Stat.  312;  and  to  this  end  plaintiff 
presented  to  the  proper  court  her  sworn  peti- 
tion for  the  approval  thereof,  stating  therein : 

"That  at  the  time  of  the  death  of  Kintah 
Palmer  this  petitioner  was  living  with  said 
deceased,  and  does  not  claim  to  have  been  his 
legal  wife,  and  does  not  claim  any  interest  in 
his  estate;  but  one  of  the  heirs  of  said  de- 
ceased has  this  day  bargained  with  the  peti- 
tioner for  a  deed  upon  said  lands  and  prem- 
ises, in  order  that  there  may  never  be  any 
question  of  this  petitioner  making  any  claim 
to  any  part  of  said  estate,  and  this  petitioner 
has,  in  considoi.it  ion  of  the  sum  of  $100,  this 
day  made,  executed,  and  delivered  to  Thomas 
Palmer,  one  of  the  heirs  of  Kintah  Palmer, 
deceased,  her  deed,  conveying  to  him  all  her 
interest  in  said  lands." 

The  deed  was  thereupon  approved  by  the 
court,  the  order  of  approval,  which  was  re- 
corded with  the  deed  in  the  office  of  the 
register  of  deeds,  containing  a  recital  of  the 
statements  made  in  the  petition  above  set 
forth.  In  Hurd  v.  Hall,  12  Wis.  125,  it  is 
said  : 

"A  mistake  of  law  happens,  when  a  party, 
having  full  knowledge  of  the  facts,  comes  to 
an  erroneous  conclusion  as  to  their  legal  ef- 
fect.   It  is  a  mistaken  opinion  or  inference, 


arising  from  an  imperfect  or  incorrect  exer- 
cise of  the  judgment,  upon  facts  as  they 
really  are;  and,  like  a  correct  opinion,  which 
is  law,  necessarily  pre-supposes  that  the  per- 
son forming  it  is  in  full  possession  of  them." 

There  being  no  undue  influence,  misrepre- 
sentation, or  fraud,  and  no  mistake  of  fact 
inducing  or  in  any  way  connected  with  I  lie 
execlution  or  delivery  of  the  deed  of  June  3, 
1912,  by  plaintiff  to  Thomas  Palmer,  but 
merely  a  mistaken  view  of  the  law  as  to 
plaintiff's  rights  under  her  known  status,  it 
is  clear  that  under  the  settled  doctrine  in 
[469]  this  jurisdiction  she  is  not  entitled  to 
the  relief  she  seeks,  for  the  reason  that  such 
mistake  of  law  does  not  constitute  grounds 
for  rescission  or  the  cancellation  of  said  deed. 
Campbell  v.  Newman,  51  Okla.  121,  151  Pac 
602. 

It  follows  that  the  judgment  of  the  trial 
court  should  be  affirmed. 

By  the  Coubt:    It  is  so  ordered. 


NOTE. 

Common-la-w  Marriages  bet-weem 

Indians. 

Majority  R%ile. ' 

While  Indian  tribes  have  never  been  re- 
garded as  separate  or  foreign  nations,  they 
are  in  a  certain  domestic  sense  distinct  politi- 
cal communities  so  long  as  the  tribal  relation 
is  preserved,  and  in  conformity  with  that 
theory  their  right  of  self  government  in  mat- 
ters not  infringing  on  the  federal  statutes  has 
been  recognized  to  a  considerable  extent.  See 
14  R.  C.  L.  tit.  India'ns,  p.  114. 

Accordingly  as  a  general  rule  a  marriage 
between  Indians  contracted  in  accordance 
with  their  tribal  customs  and  recognized  by 
them  as  lawful  is  held  to  be  valid  as  a  com- 
mon law  marriage  thoii)^h  the  acts  contem- 
plated by  the  tribal  custom  would  not  con- 
stitute a  valid  marriage  between  white  per- 
sons. Wall  V.  Williamson,  8  Ala.  48;  Moore 
V.  Nah-con-be,  72  Kan.  169,  S3  Pac.  400; 
Kobogum  V.  Jackson  Iron  Co.  76  Mich.  498, 

43  N.  W.  602;  Earl  v.  Godley,  42  Minn.  361, 

44  N.  W.  254,  18  Am.  St.  Rep.  517,  7  L.RJ^. 
125;  Fisher  v.  Allen,  2  How.  (Miss.)  611; 
Johnson  v.  Johnson,  30  Mo.  72;  Boyer  v. 
Dively,  58  Mo.  510;  Ortley  v.  Ross,  78  Neb. 
339,  110  N.  W.  982;  People  v.  Rubin,  98  N. 
Y.  S.  787;  Oklahoma  Land  Co.  v.  Thomas, 
34  Okla.  681,  127  Pac.  8;  Buck  v.  Branson, 
34  Okla.  807,  127  Pac.  436,  50  L.R.A.(N.S.) 
876;  Chancey  v.  Whinnery,  47  Okla,  272,  147 
Pac.  1036;  Butler  v.  Wilson  (Okla.)  163  Pac. 
823;  James  v.  Adams  (Okla.)  155  Pac.  1121; 
Kalyton  v.  Kalyton,  45  Ore.  116,  74  Pac.  491, 
78  Pac.  332;  Morgan  v.  McGhee,  24  Tenn. 
13;   Austin  First  Nat.  Bank  v.  Sharpe,    12 
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52  Okla. 

Tex.  Civ.  App.  223,  33  S.  W.  676;  Peg  v. 
Xan-e-quia-a-ka,  1  X.  W.  Terr.  L.  R.  (Can.) 
215.    And  see  the  reported  case. 

In  Ortley  v.  Ross,  78  Neb.  339,  110  N.  W. 
982,  the   plaintiff    claimed   title    to   certain 
land  through  her  father,  an  Indian,  who  ob- 
tained a  grant  of  the  land  from  the  govern- 
ment.    It  being  necessary  to  show  a  lawful 
marriage   between    her    father    and    mother, 
teetimony  was   introduced   tending  to   show 
that  the  laws  and  customs  of  the  tribe  to 
which  they  belonged  placed  slight  restrictions 
on  matrimonial   alliances   between   members 
of  the  tribe;    that  polygamy  was  practiced 
with    impunity;     that    the    only    ceremony 
rrqiiisite  was   a   mutual   agreement  between 
the  parties  to  live  togctlier  as  husband  and 
wife,  and  that  this   relation   might   be  dis- 
solved by  mutual  consent  at  any  time,  leav- 
ing the  parties  free  to  marry  again  at  their 
pleasure.    It  appears  that  both  parents  had 
been  married  under  this  custom  one  or  more 
times  before   they   united   with   each   other, 
but  that  by  the  rules  and  customs  of  the 
tribe  they  were  recognized  by  all  the  mem- 
bers thereof  as  hiLsband  and  wife  during  the 
vear  or  more  that  they  cohabited  together. 
The  court  held  that  the  marriage  was  valid, 
saying:    "Now,  it  is  contended  by  appellants 
that,  as  the   alleged   marriage   between   the 
father  and  mother  of  the  plaintiff  was  polyga- 
mous, it  was   neither  valid  in   the  state  of 
Minnesota,   where  the   parties   then   resided, 
nor  in  the  state  of  Nebraska,  to  which  they 
(i^ubsequently  removed.    This  contention  would 
be  well  founded  if  this  marriage  had  taken 
place  between  citizens  of  the  United  States 
in  any  state  of  the  Union.     But  a  different 
rule  prevails  with  reference  to  the  marriages 
of  Indians,  who  are  members  of  a  tribe  recog- 
nized and  treated  with  as  such  by  the  United 
States  government;   for  it  has  always  been 
the  policy  of  the  general  government  to  per- 
mit the  Indian  tribes  as  such  to  regulate  their 
own  domestic  affairs  and  to  control  the  inter- 
course between  the  sexes  by  their  own  cus- 
toms and  usages.    Consequently,  when  a  mem- 
ber of  an  Indian  tribe  becomes  a  citizen  of 
the  United  States  and  subject  to  its  laws,  by 
ticking  lands  in  severalty  under  the  provisions 
ot  a  treaty,  as  in  the  case  at  bar,  a  liberal 
rule  is  applied  in  determining  the  legitimacy 
of  any  offspring  that  he  may  have  begotten 
under  the  customs  and  usages  of  the  tribe  to 
which  he  formerly   belonged.      The   rule   so 
applied  is  that  marriages  valid  by  the  law 
governing  both  parties  when  made  must  be 
treated  as  valid  everywhere." 

In  Boyer  v.  Dively,  58  Mo.  510,  an  action 
to  establish  the  rights  of  the  petitioners  to 
property  by  virtue  of  an  Indian  marriage,  it 
^aa  held  that  the  marriage  having  been  con- 
summated in  accordance  with  the  customs  of 
&  certain  tribe  of  Indians  was  lawful  and 
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valid  under  the  laws  of  Missouri.  The  court 
said:  "The  facts  in  the  present  case,  it  is 
true,  are  materially  different  from  the  facts 
in  the  case  of  Johnson  v.  Johnson;  but  so 
far  as  the  existence  of  a  marriage  is  con- 
cerned, the  evidence  in  this  case  was  greatly 
stronger  than  in  the  other.  There  was  no 
evidence  of  the  marriage  of  Col.  Johnson  and 
the  daughter  of  Keokuk,  but  cohabitation 
and  the  birth  of  three  children.  But  if  the 
testimony  of  Baptiste  Peoria  is  to  be  cred- 
ited (and  of  that  the  jury  were  to  judge) 
there  was  not  simply  a  cohabitation  between 
Gilliss  and  Kahketoqua,  but  probably  quite 
as  formal  a  marriage  as  was  customary 
among  the  Indians.  A  messenger  or  inter- 
preter was  sent  by  Gilliss  to  the  parents,  who 
lived  some  sixty  or  seventy  miles  south  of 
the  trading  post  on  James  Fork,  to  ascer- 
tain if  Gilliss'  proposals  would  be  acceptable 
to  the  father  and  mother,  and  upon  a  favor- 
able response  Gilliss  immediately  started  with 
his  messenger  or  agent  down  to  Cowskin,  with 
pack  mules,  carrying  presents  of  blankets, 
beads,  shawls,  etc.,  to  the  father  and  mother 
of  the  proposed  bride.  He  immediately  re* 
turned  with  Kahketoqua,  and  her  mother 
and  brothers  accompanied  her  to  the  trading 
station,  thereby  indicating  an  approval  by 
all  the  family  of  the  arrangement.  This  was, 
undoubtedly,  strong  evidence  of  an  Indian 
marriage,  in  which  all  the  witnesses  agree 
no  ceremony  was  required,  religious  or  other- 
wise, and  in  which  the  main  feature  is  the 
consent  of  the  parents  of  the  proposed  wife, 
and  their  acceptance  of  the  presents  offered. 
But  it  is  insisted  that  this  marriage  was  of 
no  validity,  by  the  laws  of  Missouri,  and 
that  in  1829  or  1830,  the  Piankeshaw  Indians 
were  citizens  of  this  state,  and  subject  to 
our  laws.  It  seems  from  the  testimony,  that 
the  Piankeshaws  and  Weas  and  Delawarea 
and  Shawnees  were  removed  from  Missouri, 
anterior  to  the  alleged  marriage;  but  that 
Laharsh,  who  was  a  Piankeshaw  chief,  re- 
mained in  the  neighborhood  of  Cowskin  creek, 
perhaps  for  the  purpose  of  hunting.  The  Con- 
stitution of  the  United  States,  and  the  stat- 
utes passed  in  pursuance  thereof,  undoubtedly 
recognized  the  Indian  tribes  as  a  peculiar 
people,  having  relations  to  the  government 
totally  different  from  citizens  of  the  states. 
Although  located  within  the  state  lines,  yet 
so  long  as  their  tribal  customs  are  adhered 
to,  and  the  federal  government  manages  their 
affairs  by  agents,  they  are  not  regarded  as 
subject  to  the  state  laws,  so  far  at  least 
as  marriage,  inheritance,  etc.,  are  concerned. 
The  cases  of  Morgan  v.  McGhee,  5  Humph. 
13,  and  Wall  v.  Williamson,  11  Ala.  26,  es- 
tablish this  proposition.  Indeed  the  Consti- 
tution of  the  United  States  especially  au- 
thorizes Congress  to  regulate  commerce  with 
Indian  tribes,  as  it  does  with  foreign  nations. 
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The  customs  and  laws  of  the  Indians,  then, 
prevailed  among  the  remnants  of  tribes  lo- 
cated here  in  1829  and  31830,  and  would  con- 
tinue unless  positively  changed  by  the  legis- 
lature of  the  state.  No  such  legislation  was 
attempted,  and  it  is  useless  to  inquire  if  it 
had  been,  whether  it  would  have  been  valid." 

In  Fisher  v.  Allen,  3  Miss.  611,  it  appeared 
that  an  Indian  man  and  woman  were  in- 
habitants of  the  Chickasaw  territory  and  the 
relation  of  husband  and  wife  was  assumed 
by  them  imder  the  tribal  customs  of  the 
Chickasaws.  Thereafter  the  jurisdiction  of 
Monroe  county  was  extended  over  that  por- 
tion of  the  Chickasaw  territory  in  which  they 
resided.  The  court  held  that  the  marriage 
was  valid,  saying:  "Upon  the  admission  of 
Mississippi  into  the  Union  she  became  clothed 
with  the  attributes,  and  was  vested  with  the 
power  of  soverei^ty,  and  could  exercise  every 
right  which  attaches  to  that  character,  except 
where  she  was  restrained  by  the  compact  of 
union.  As  a  necessary  consequence  of  this 
position  she  had  a  right  to  enforce  the  obedi- 
ence of  every  inhabitant  of  her  territory. 
This  right,  however,  was  never  enforced  with 
the  individuals  composing  the  different  tribes 
of  Indians  within  her  limits,  until  1830, 
when  the  legislature  abolished  the  tribal 
character  of  the  Choctaws  and  Chickasaws, 
conferred  upon  them  as  far  as  was  permitted 
by  the  constitution  of  the  state,  the  rights  of 
citizenship,  and  subjected  them  fully  in  per- 
son and  property  to  the  operation  of  our 
laws.  By  the  fourth  section  of  this  act  it  is 
provided:  'That  all  marriages  and  matri- 
monial connections  entered  into  by  virtue  of 
any  custom  or  usage  of  the  said  Indians,  and 
by  them  deemed  valid,  should  be  held  as  valid 
and  obligatory  as  if  the  same  had  been 
solemnized  according  to  the  laws  of  the  state. 
Acts  of  January  Session,  1830,  p.  6.  The 
marriage  of  Allen  and  Betsy  Love  is  there- 
fore valid,  and  the  rights  of  the  parties  un- 
der it  must  be  enforced." 

In  Earl  v.  Godley,  42  Minn.  361,  44  N.  W. 
254,  18  Am.  St.  Rep.  517,  7  L.R.A.  125,  it 
was  said:  "The  sole  remaining  question  is 
whether  such  Indian  marriages  should  be 
treated  as  valid,  and  the  children  of  such  mar- 
riages legitimate.  The  distinct  tribal  rela- 
tions of  these  Indians  were,  during  the  time 
in  question,  still  maintained,  and  they  were 
recognized  by  the  United  States  as  a  distinct 
political  community.  U.  S.  v.  Shanks,  15 
Minn.  302  (369).  And  where  the  tribal  rela- 
tion is  still  recognized  by  the  government  as 
existing,  in  its  dealings  with  them,  the  fact 
that  their  primitive  habits  have  been  modi- 
fied by  their  intercourse  with  the  whites  does 
not  authorize  a  state  to  treate  them  as  sub- 
ject to  its  laws  in  respect  to  their  relations 
and  dealings  with  each  other.  The  Kansas 
Indians,  5  Wall.  737.     The  general  rule  is 


that  marriages  valid  by  the  laws  of  the  coun- 
try where  they  are  entered  into  are  binding 
here,  though  not  solemnized  in  accordance 
with  the  provisions  of  our  laws;  and  the  same 
rule  must  be  adopted  in  relation  to  these  In- 
dian marriages,  where  the  tribal  relation  still 
exists.  Under  the  laws  of  the  United  States 
they  are  recognized  as  capable  of  managing 
their  own  affairs,  including  their  domestic 
relations,  and  those  persons  who  were  recog- 
nized by  the  Indian  custom  and  law  as  mar- 
ried persons  must  be  so  treated  by  the  courts^ 
and  their  children  cannot  be  regarded  as  ille- 
gitimate." 

In  Kobogum  v.  Jackson  Iron  Co.  76  Mich. 
498,  43  N.  W.  602,  the  issue  was  with  respect 
to  the  rights  of  the  children  of  an  Indian  by 
his  two  Indian  wives.  It  appearing  that  the 
wives  were  considered  lawful  wives  and  the 
children  lawful  children  by  the  usages  of  the 
tribe,  the  court  held  that  the  marriages  were 
valid,  and  the  children  his  lawful  heirs,  say- 
ing: "The  only  question  remaining  is  wheth- 
er Marji  Gesick's  interests  passed  to  his 
descendants  recognized  by  the  Indian  laws 
and  usages.  If  they  did,  theie  is  no  doubt 
of  the  rights  of  these  complainants.  Upon 
this  question  enough  was  said  in  the  opinion 
in  50  Mich.  578,  to  render  full  discussion  un- 
profitable. The  United  States  Supreme  Court 
and  the  state  courts  have  recognized  as  law 
that  no  state  laws  have  any  force  over  In- 
dians in  their  tribal  relations.  Kansas  In- 
dians, 5  Wall.  737;  New  York  Indians,  Id. 
761;  U.  S.  v.  Kagama,  118  U.  S.  375,  6  S.  Ct. 
1109;  U.  S.  v.  Holliday,  3  Wall.  407;  Dole 
v.  Irish,  2  Barb.  (N.  Y.)  639;  U.  S.  v.  Shanks, 
16  Minn.  369;  Hastings  v.  Farmer,  4  N.  Y. 
293 ;  Cherokee  Nation  v.  Georgia,  6  Pet.  1 ; 
Worcester  v.  Georgia,  6  Pet.  515;  Wall  v. 
Williamson,  8  Ala.  48;  Wall  v.  Williams,  11 
Ala.  826;  Morgan  v.  McGhee,  5  Humph. 
(Tenn.)  13;  Johnson  v.  Johnson,  30  Mo.  72;* 
Boyer  v.  Dively,  58  Mo.  510;  Tuten  v.  Byrd, 
1  Swan  108;  Jones  v.  Laney,  2  Tex.  342. 
There  was  not,  during  any  of  the  period  in- 
volved in  these  inheritances,  any  law  or  treaty 
of  the  United  States  on  the  subject  of  In- 
dian marriages,  or  in  any  way  interfering 
with  Indian  usages  on  the  subject.  The  testi- 
mony now  in  this  case  shows  what  as  matter 
of  history,  we  are  probably  bound  to  know 
judicially,  that  among  these  Indians  polyga- 
mous marriages  have  always  been  recognized 
as  valid,  and  have  never  been  confounded  with 
such  promiscuous  or  informal  temporary  in- 
tercourse as  is  not  reckoned  as  marriage. 
While  most  civilized  nations  in  our  day  very 
wisely  discard  polygamy,  and  it  is  not  prob- 
ably lawful  any^^here  among  English  speak- 
ing nations,  yet  it  is  a  recognized  and  valid 
institution  among  many  nations,  and  in  no 
way  universally  unlawful.  We  must  either 
hold  that  there  can  be  no  valid  Indian  mar- 
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riage,  or  we  must  hold  that  all  marriages  are 
valid  which  by  Indian  usage  are  so  regarded. 
There   is    no   middle '  ground    which    can   be 
taken y  so  long  as  our  own  laws  are  not  bind- 
ing on  the  tribes.    They  did  not  occupy  th^ir 
territory  by  our  grace  and  permission,  but 
by  a  right  beyond  our  control.     They  were 
placed   by    the    Constitution    of   the    United 
States  beyond  our  jurisdiction,  and  we  had 
no   more    right    to    control    their    domestic 
usages  than  those  of  Turlcey  or  India.     The 
treaties  made  between  the  United  States  and 
this  very  tribe,  which  are  quite  numerous, 
all  recognize  heritable  relations  among  them, 
and  in  many  instances,  familiar  to  all  old 
residents  of   the   country,   provided   for   the 
Indian  families  of  persons  who  had   other 
families;  recognizing  the  Indian  nation  as  en- 
titled to  say  who  should  share  in  tribal  bene- 
fits.   As  white  men  cannot  withdraw  them- 
selves from  state  law,  we  should  have  no  great 
difficulty  in  determining  their  personal  status. 
But   Indians   who   were    members    of    their 
tribes  were  not  obliged  or  authorized  to  look 
to  state  law  in  governing  their  own  affairs. 
The  decisions   in  Alabama,  Tennessee,   Mis- 
souri, and  Texas,  above  cited,  all  sustain  the 
right  of  Indians  to  regulate  their  own  mar- 
riages, and  there  is  no  respectable  body  of 
authority  against  it.    On  the  contrary,  it  is 
a  principle  of  universal  law  that  marriages 
valid  by  the  law  governing  both  parties  when 
made  must  be  treated  as  valid  everywhere. 
Kven  the  English  courts,  which  assert  some 
extraterritorial  power  over  Englishmen  which 
is  contrary  to  our  American  rules,  have  never 
doubted  this  doctrine.     They  have  held  for 
peculiar  reasons  that  their  ecclesiastical  law 
did  not  usually  operate  on  any  marriages  not 
governed  by  English  law;   but  at  the  same 
time  it  has  been  held  that,  except  for  these 
peculiar   reasons   and    these   peculiar    cases, 
marriages  under  other  laws  must  be  recog- 
nized as  governed  by  the  laws  of  the  place. 
•    .    .    We    have    here    marriages    had    be- 
tween members  of  an  Indian  tribe  in  tribal 
relations,    and    unquestionably    good    by    the 
Indian  rules.     The  parties  were  not  su))ject 
in  those  relations  to  the  laws  of  Michif^an, 
and  there  was  no  other  law  interfering  with 
the  full  jurisdiction   of  the  tribe   over   per- 
M>nal  relations.     We   cannot    interfere   with 
the  validity  of  such  marriages  without  sub- 
jecting them   to  rules  of   law  which  never 
bound  them." 

In  Wall  V.  Williamson,  8  Ala.  48,  suit  was 
brought  on  a  promissory  note  against  the  de- 
fendant as  maker,  and  she  denied  liability 
on  the  ground  that  she  was  a  married  woman. 
It  appeared  that  at  the  time  she  executed  the 
note  she  was  living  with  a  member  of  th§ 
Choctaw  tribe  as  his  wife  in  the  territory  be- 
longing to  the  Choctaw  Indians,  and  that 
they  were   regarded   by   the   community   in 


CULLY.  383 

454. 

which  they  lived  as  having  been  properly  mar- 
ried according  to  their  laws  and  customs.  It 
also  appeared  that  by  these  laws  a  man  took 
a  wife  at  pleasure  and  dissolved  the  marriage 
whenever  he  pleased,  and  that  the  men  were 
allowed  a  plurality  of  wives.  The  court  held 
that  the  marriage  was  valid,  saying:  '^Waiv- 
ing  the  consideration  of  the  peculiar  rela- 
tion which  these  Indian  tribes  bear  to  the 
states,  within  the  limits  of  which  they  were 
resident,  and  assuming  that  the  individuals 
composing  the  tribes  could,  by  the  states, 
have  been  made  subject  to  their  general  lawR, 
the  question  yet  remains  whether,  at  the  time 
of  this  supposed  marriage,^ the  laws  and 
usages  of  the  Choctaw  tribe  had  been  abol- 
ished or  superseded;  or,  whether  they  com- 
posed a  district  community,  governed  by 
their  own  chiefs  and  laws.  It  is  not  pre- 
tended that  any  statute  producing  this  effect 
was  then  passed,  and  therefore,  if  lost  at  all, 
their  local  laws  must  have  been  lost,  in  con- 
sequence of  their  living  within  the  territorial 
limits  of  the  states.  It  may  be  difficult  to 
ascertain  the  precise  period  of  time  when  one 
nation,  or  tribe,  is  swallowed  up  by  another, 
or  ceases  to  exist;  but  until  then  there  can- 
not be  said  to  be  a  merger.  It  is  only  by 
positive  enactments,  even  in  the  case  of  con- 
quered and  subdued  nations,  that  their  laws 
are  changed  by  the  conqueror.  The  mere  ac- 
quisition, whether  by  treaty  or  war,  produces 
no  such  effect.  It  may  therefore  be  considered 
that  the  usages  and  customs  of  the  Choctaw 
tribe  continued  as  their  law,  and  governed 
their  people,  at  the  time  when  this  marriage 
^^aa  had.  The  consequence  is  that  if  valid  by 
those  customs,  it  is  so  recognized  by  our 
lows." 

It  has  been  held  that  while  an  agreement 
to  live  together  as  man  and  wife  followed  by 
cohabitation  in  accordance  with  the  Indian 
custom  constitutes  a  valid  marriage  between 
Indians,  the  agreement  must  be  shown  by 
words  disclosing  a  meeting  of  the  minds, 
uttered  in  the  present  tense  for  the  purpose 
of  establishing  the  relation  of  husband  and 
wife,  and  until  they  have  lived  together  under 
such  an  agreement  there  is  no  valid  mar- 
riage. Henry  v.  Taylor,  16  S.  D.  424,  93  N. 
W.  641. 

An  Indian  marriage  may  be  valid  when  con- 
tracted between  members  of  a  tribe  in  accord- 
ance with  its  customs  although  it  takes  place 
outside  the  territory  occupied  by  such  tribe. 
La  Riviere  v.  La  Riviere,  97  Mo.  80,  10  S.  W. 
840. 

Common-law  marriages  between  Indians  en- 
tered into  in  accordance  with  their  customs, 
are  invalid  when  they  are  inconsistent  with 
federal  or  state  laws  regulating  marriages  by 
the  terms  of  which  Indians  are  included. 
Butler  V.  Wilson  (Okla.)  168  Pac.  823.  And 
see  the  reported  case. 
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It  has  also  been  held  that  common-law 
marriages  between  Indians  in  accordance  with 
their  tribal  customs,  entered  into  after  they 
have  become  citizens  of  a  state,  are  invalid 
if  inconsistent  with  its  laws  relating  to 
marriage.  Moore  v.  Nah-con-be,  72  Kan.  169, 
83  Pac.  400.    And  see  the  reported  case. 

Minority  Rule. 

In  two  jurisdictions,  liowever,  marriages 
between  Indians  contracted  in  accordance 
with  their  customs  and  laws  have  been  held 
to  be  invalid.  Roche  v.  Washington,  19  Ind. 
53,  81  Am.  De^376;  State  v.  Ta-cha-na-tah, 
04  X.  C.  614.   * 

In  the  case  last  cited  the  defendant,  a 
Cherokee  Indian,  was  on  trial  for  murder. 
An  Indian  woman  was  offered  as  a  witness 
on  the  part  of  the  defendant  and  was  ob- 
jected to  by  the  state  because  she  was  the 
defendant's  wife.  It  was  admitted  that  they 
had  not  been  married  according  to  the  laws 
of  the  state  but  merely  cohabited  together  as 
man  and  wife,  which  was  proved  to  be  in  ac- 
cordance with  the  ancient  custom  of  the  tribe 
by  which  they  were  recognized  as  man  and 
wife.  It  was  also  proved,  that  by  that  custom 
they  could  dissolve  the  connection  at  pleas- 
ure and  marry  again.  Tlie  court  held  that 
the  marriage  was  not  valid,  saying:  "There 
is  but  one  law  of  marriage  in  this  state,  which 
applies  equally  to  all  citizens.  Our  law  re- 
gards marriage  only  as  a  civil  contract. 
Every  one  is  at  liberty  to  superadd  what- 
ever sanctities  his  religion  may  require.  Even 
if  it  be  true  that  by  the  law  of  North  Caro- 
lina, a  marriage  per  verba  de  preaenti  fol- 
lowed by  cohabitation,  but  without  any  form 
or  ceremony  whatever,  is  to  be  deemed  valid 
<as  to  which  we  express  no  opinion),  yet  it 
can  never  be  held  that  mere  cohabitation, 
with  an  understanding  that  it  may  cease  at 
pleasure,  can  constitute  a  marriage,  or  carry 
witli  it  the  rights  and  diHabilitiea  of  that 
relation.  In  State  v.  Harriss,  63  N.  C.  1,  it 
was  held  that  those  who  had  previously  co- 
habitated  while  slaves  might  become  married 
by  proper  acknowledgment  before  a  justice  of 
the  peace.  But  that  can  have  no  bearing  on 
the  present  case." 

In  Roche  v.  Washington,  19  Ind.  53,  81  Am 
Dec.  376,  the  court  held  to  be  invalid  a  mar- 
riage according  to  an  Indian  custom  which 
required  no  ceremony  further  than  the  agree- 
ment of  the  parties  to  live  together  as  hus- 
band and  wife,  the  agreement  being  con- 
summated by  cohabitation.  In  that  case  it 
was  said:  "The  question  intended  to  be  pre- 
.stnted  for  our  decision  in  this  cause  is,  wheth- 
er the  courts  of  Indiana  will  hold  valid, 
a 5;  marriages,  such  unions,  and  as  divorces, 
Midi  separations,  as  those  described  in  the 
a  LI  reed  statement  of  facU,  they  having  been 


made  under,  and  being  sanctioned  by,  the  laws 
of  the  Miami  tribe  of  Indians.  .  .  .  Laws 
giving  effect  to  contracts  6t  marriage  are  not 
repugnant  to  the  laws  of  Indiana,  and  the 
proposition  is  established,  as  a  general  one, 
in  private  international  law,  that  an  actual 
marriage,  valid  in  the  country  where  cele- 
brated, will,  not  as  upon  a  claim  of  riglit,  but 
by  courtesy,  be  given  effect  to  in  other  states, 
though  not  celebrated  by  the  forms  nor  evi- 
denced in  the  mode  prescribed  for  marriages 
in  sucl^  other  states.  If,  then,  in  the  case  at 
bar,  an  actual  marriage  took  place  between 
Jane  Eichardville  and  George  Washington, 
there  could  be  no  objection  to  its  being  upheld 
in  the  courts  of  this  state,  though  celebrated 
among  an  uncivilized  tribe  of  Indians.  What, 
then,  constitutes  the  thing  called  a  marriage? 
What  is  it  in  the  eye  of  the  jus  gentium?  It 
is  the  union  of  one  man  and  one  wo  num.  'so 
long  as  they  both  shall  live,'  to  the  exclusion 
of  all  others,  by  an  obligation  which,  during 
that  time,  the  parties  cannot,  of  their  own 
volition  and  act,  dissolve,  but  which  can  be 
dissolved  only  by  authority  of  the  state. 
Nothing  short  of  this  is  a  marriage.  And 
nothing  short  of  this  is  meant  when  it  is  said 
t-hat  marriages,  valid  where  made,  will  be  up- 
held in  other  states.  Noel  v.  Ewing,  9  Ind- 
37;  Story's  Conflict  of  I^ws,  c.  5;  Wheaton's 
Law  of  Nations,  137.  See  Revnolds  v.  Rev- 
Holds,  3  Allen  (Mass.)  605.  From  what  has 
been  said,  it  is  manifest  that  the  union  be- 
tween Jane  and  Greorge,  described  in  the  state- 
ment of  facts  in  the  case  at  bar,  was  not  a 
marriage,  according  to  the  law  of  any  civi- 
lized nation,  but  simply  and  exactly  a  con- 
tract and  state  of  concubinage." 
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HOME  INSURANCE  COMPANY  OF 
NEW  YORK. 

Marvland    Court    of    Appeals — ^December    1. 

1915. 

127  Md.  140;  96  Atl,  267. 


Fire   InsiiraAoe   ^  Iron-safe   Clause    — 
Inventorj. 

Under  covenants  in  a  policy  of  fire  insur- 
ance on  a  stock  of  merchandise  that  insured 
would  take  a  complete  inventory  of  stock  on 
hand  at  least  once  a  year,  and,  unless  sucli  an 
inventory  had  been  taken  within  a  year, 
would  take  an  inventory  within  thirty  days  of 
its  issuance,  insured,  who  on  his  purchase  of 
the  stock  two  weeks  before  the  date  of  the 
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policy  makes  a  complete  and  itemized  list  of 
the  various  goods  in  the  stock  indicating  the 
amount  and  value  in  detail  as  a  basis  for 
his  purchase,  makes  an  inventory  within  the 
policy,  and  within  the  accepted  definition  of 
"inventory"  as  an  itemjzed  list  or  schedule 
of  articles,  usually  including  a  notation  of 
their  estimated  values. 
[See  note  at  end  of  this  case.] 

Xeepias  of  Booka. 

Where  such  inventory  was  made  within  the 
•  <>ovenants  of  the  policv,  but  the  insured  who 
was  expressly  required  by  the  policy  to  keep 
a  set  of  books  during  the  continuance  of  the 
insurance  and  to  keep  them  in  a  fire  proof 
Hafe,  failed  to  ke^  any  books,  his  consequent 
inability  to  produce  such  books  after  the  fire 
4iToided  the  policy. 
[See  note  at  end  of  this  case.] 

Ignoraaee    of    Israred    of    Terms    of 
Policy. 

The  neglect  of  the  insured  to  become  ac- 
quainted with  the  provisions  of  his  fire  insur- 
ance policy  which  ne  seeks  to  enforce  cannot 
relieve  him  of  the  hinding  efi'^ct  of  its  cove- 
nants, in  the  absence  of  any  evidence  impeach- 
ing its  validity. 

Appeal  from  Superior  Court  of  Baltimore 
^'ity:     SoPEB,  Judge. 

Action  by  Harry  Miller,  plaintiff,  against 
Home  Insurance  Company  of  New  York,  de- 
fi^ndant.  Judgment  for  defendant.  Plaintiff 
appeals.  The  facts  are  stated  in  the  opinion. 
Afpibmed. 

^«niW  B,  Brodie  and  Harry  B.  Wolf  for 
appellant. 
^-  Calvin  Cheanut  for  appellee. 

[141]  Ubneb,  J. — The  policy  upon  which 
this  suit  was  brought  insured  the  appellant 
to  the  amount  of  one  thousand  dollars, 
against  the  loss  by  fire  of  his  stock  of  gen- 
eral merchandise  in  his  store  at  Harrison- 
ville,  Baltimore  County.  There  was  a  cov- 
enant jn  the  policy  that  the  assured  would 
take  a  complete  itemized  [142]  inventory  of 
stock  on  hand  at  least  once  in  each  calendar 
year,  and  unless  such  an  inventory  had  been 
taken  within  twelve  calendar  months  prior 
to  the  date  of  the  policy,  one  should  be  taken 
iii  detail  within  thirty  days  of  its  issuance, 
otherwise  the  policy  should  be  null  and  void 
from  its  date.  It  was  further  covenanted 
that  the  assured  would  keep  a  set  of  books 
which  should  "clearly  and  plainly  present  a 
complete  record  of  business  transacted,  in- 
cluding all  purchases,  sales  and  shipments, 
hoth  for  cash  and  credit,  from  the  date  of 
inventory  as  provided  for  in"  the  preceding 
elause  referred  to  "and  during  the  continu- 
ance of  the  policy,"  and  |;hat  he  would  keep 
Buch  books  and  inventory,  and  also  the  last 
preoeding  inventory,  if  such  had  been  taken, 
Ann.  Cas.  1918E. — 26. 


seciurely  locked  in  a  fireproof  safe  at  night, 
and  at  all  times  when  the  building  mentioned 
in  the  policy  was  not  actually  open  for  busi- 
ness, or  in  some  place  not  exposed  to  a  fire 
which  would  destroy  the  building.  It  was 
stipulated  that  in  the  event  of  failure  to 
produce  such  set  of  books  and  inventories  for 
the  inspection  of  the  insurance  company,  the 
policy  should  become  null  and  void,  and  such 
failure  should  constitute  a  perpetual  bar  to 
recovery  on  the  policy. 

The  case  was  withdrawn  from  the  jury  at 
the  close  of  the  tcHtimony  offered  by  the 
plaintiff,  which  showed  that  he  had  taken  an 
inventory  of  the  merchandise  in  the  store 
when  he  purchased  the  stock  in  trade,  two 
weeks  prior  to  the  date  of  the  policy  in 
suit,  but  that  he  kept  no  books  showing  his 
purchases  and  sales,  having  merely  noted  in 
a  little  memorandum  book  the  amounts  of 
cash  received,  and  that  he  made  no  provision, 
by  keeping  an  iron  safe  or  otherwise,  for  the 
protection  of  his  papers  from  destruction  by 
fire. 

The  policy  was  dated  May  29th,  1913,  and 
was  delivere(i  to  the  appellant  two  weeks  later. 
The  contents  of  the  store  were  totally 
destroyed  by  a  fire  which  occurred  about  noon 
on  July  5,  1013.  It  was  testified  by  the  ap- 
pellant that  he  was  sitting  in  front  of  the 
building,  after  having  waited  on  a  customer 
a  short  time  previously,  when  he  noticed 
smoke  [143]  coming  through  the  screen  door, 
and  that  upon  opening  the  door  he  found  the 
room  so  filled  with  dense  smoke  and  fiames 
that  he  could  not  enter.  He  stated  that  he 
had  no  knowledge  as  to  how  the  fire  originat- 
ed. The  loss  was  estimated  in  his  claim  at 
$3,343.75.  The  goods  and  fixtures  in  the  store 
at  the  time  he  acquired  the  business  were 
sold  to  him  for  $925,  but  he  testified  that  he 
subsequently  increased  the  stock  by  purchases 
aggregating  about  $2,500.  It  appears  that 
the  total  insurance  procured  by  the  appellant 
upon  the  merchandise  and  fixtures  amounted 
to  $3,000,  two  additional  policies  for  $1,000 
each  having  been  obtained  from  other  com- 
panies simultaneously  with  the  issuance  of 
the  policy  involved  in  the  present  action. 

In  support  of  his  effort  to  recover  upon  the 
policy,  notwithstanding  his  failure  to  keep 
a  set  of  books  showing  the  sales  and  pur- 
chases affecting  the  insured  stock  of  mer- 
chandise, the  appellant  advances,  the  theory 
that  the  inventory  t^aken  when  he  bought  the 
business  from  his  predecessor  was  not  of  the 
character  intended  by  the  covenant  we  have 
mentioned,  and  that  no  inventory  of  the  kind 
contemplated  by  the  policy  having  been 
taken  within  the  calendar  year  prior  to  its 
date,  the  appellant  was  allowed  by  its  terms 
the  period  of  thirty  days  from  the  time  of  its 
issuance  within  which  to  make  such  an  in- 
ventory and  begin  the  keeping  of  books,  and 
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this  period,  it  is  argued,  had  not  elapsed 
when  the  fire  and  loss  occurred.  The  evidence 
in  the  record  does  not  admit  of  the  acceptance 
of  this  theory.  It  is  clear  from  the  appel- 
lant's own  description  of  the  schedule  made 
by  him  at  the  time  of  his  purchase  of  the 
store,  that  it'  had  every  feature  which  an 
inventory  could  be  supposed  to  possess.  It 
was  a  complete  and  itemized  list  of  the  va- 
rious commodities  embraced  in  the  stock  in 
trade,  with  quantities  and  values  indicated 
in  detail.  The  prices  listed  therein  by  the 
appellant  were  those  representing  in  his 
judgment  the  worth  of  the  corresponding 
articles  as  forming  part  of  the  general  stock 
he  was  proposing  to  buy.  Upon  the  basis  of 
the  schedule  thus  prepared  he  [144]  pur- 
chased the'  stock  and  fixtures  at  a  price 
closely  approximating  the  value  it  disclosed. 
While  it  was  made  with  a  view  to  the  pur- 
chase of  the  property  and  before  the  appel- 
lant had  taken  charge  of  the  store,  it  was 
exactly  the  kind  of  an  inventory  that  would 
ordinarily  be  expected  to  be  made  in  the 
course  of  the  business  to  meet  the  require- 
ments of  the  contract  of  insurance.  The 
appellant  preserved  this  inventory  until  the 
time  of  the  fire,  and  he  could  undoubtedly 
have  relied  upon  its  existence  as  a  sufficient 
reason  for  not  preparing  another  within  thir- 
ty days  after  the  policy  was  issued.  Accord- 
ing to  its  accepted  definition  an  inventory 
is  an  itemized  list  or  schedule  of  articles, 
usually  including  a  notation  of  their  estimat- 
ed values;  Webster's  New  International  and 
Century  Dictionaries;  Black's  and  Bouvier*s 
Law  Dictionaries;  4  Words  and  Phrases, 
3755.  It  is  clear  that  i\\c  schedule  of  "stock 
on  hand"  in  the  store,  made  by  the  appellant 
on  the  occasion  of  his  purchase,  should  be 
properly  characterized  as  an  "inventory" 
within  the  meaning  of  the  provisions  here  in- 
volved. 

In  the  case  of  Penix  v.  American  Cent.  Ins. 
Co.  106  Miss.  145,  63  So.  346,  where  the 
question  we  have  been  considering  arose  under 
somewhat  similar  conditions,  it  was  held  that 
a  list,  made  by  the  assured,  of  all  the  goods, 
with  their  values,  which  were  placed  in  the 
store  when  it  was  first  opened  for  business, 
was  an  inventory  within  the  intent  of  the 
Iron  Safe  Clause,  and  that  as  it  had  been 
made  within  a  year  before  the  date  of  the 
policy  in  suit,  it  was  the  duty  of  the  assured, 
under  the  terms  of  the  clause,  to  keep  the 
books  therein  specified,  without  waiting  to 
take  another  inventory  within  the  thirty-day 
period. 

The  cases  cited  on  behalf  of  the  appellant 
upon  this  point  difl'er  in  their  facts  from 
the  one  presented  by  this  record,  and  they 
are  not  opposed  in  principle  to  the  view  we 
have  expressed. 

It  having  been  ascertained  that  an  inven- 
tory of  the  insured  stock  in  trade  was  taken 


within  the  calendar  year  prior  [146]  to  the 
date  of  the  policy  and  within  the  purview 
of  its  provisions,  the  conclusion  necessarily 
fellows  that  it  was  the  duty  of  the  assured, 
as  the  policy  expresslv  required  in  that  events 
to  keep  a  set  of  hooka  "during  the  continu- 
ance" of  the  insuranoe,  presenting  a  com- 
plete record  of  the  business,  including 
purchases,  sales  and  shipments.  The  im- 
portance of  this  and  other  provisions  of  what 
is  commonly  known  as  the  ''Iron  Safe  Clause" 
of  insurance  policies  is  plainly  apparent  and 
has  been  repeatedly  emphasized.  The  effect 
of  such  a  covenant,  if  duly  observed,  is  to 
safeguard  the  interests  of  both  parties  to 
the  contract.  It  provides  a  protection  to  the 
insurer  against  possible  misrepresentation  as 
to  the  quantity  and  value  of  merchandise  for 
which  indemnity  is  claimed,  and  it  affords 
the  assured  a  reliable  and  convenient  method 
of  ascertaining  and  proving  the  real  ezt^it 
of  his  loss.  This  Court  has  had  occasion  in 
two  recent  cases  to  consider  Iron  Safe  Clauses 
which  were  identical  in  their  phraseology 
with  the  one  now  before  us,  and  the  covenants 
they  contain  were  held  to  be  reasonable  and 
desirable  and  to  be  enforceable  according  to 
their  terms. 

In  Joflfe  V.  Niagara  F.  Ins.  Co.  116  Md. 
155,  Ann.  Ca«.  1913C  1217,  81  Atl.  281,  51 
L.R.A.  (N.S.)  1047,  the  insured  stock  of  mer- 
chandise was  burned  while  the  shopkeeper 
and  attendants  were  absent  at  lunch,  the 
store  being  left  unoccupied  and  with  its  door 
locked.  The  books  of, the  business  were  in 
the  store  at  the  time  and  were  lost  in  the 
fire.  They  were  not  kept  in  a  fireproof  safe 
while  the  store  was  closed  on  the  occasion 
just  mentioned,  no  such  receptacle  for  the 
books  having  been  provided.  It  thus  appear- 
ing without  dispute  that,  during  a  period 
when  the  store  was  "not  actually  open  for 
business,"  tlie  books  were  not  protected  by 
the  assured  in  the  manner  prescribed  by  the 
covenants  of  his  policy,  the  Court  ruled  that 
an  action  to  recover  the  amount  of  the  in- 
surance could  not  be  maintained.  It  was 
said,  in  the  opinion  delivered  by  Chief  Judge 
Boyd,  that  the  Iron  Safe  Clause  'Tias  beiMi 
very  generally  recognized  as  valid  and  reason- 
able, arid  has  been  declared  to  be  useful  and 
[146]  desirable,  not  simply  for  the  insurer. 
but  for  the  honest  insured,"  and  that  "when 
the  terms  of  a  contract  are  clear  and  unambig- 
uous, courts  have  no  right  to  make  new  con- 
tracts for  the  parties,  or  ignore  those  already 
made  by  them  simply  to  avoid  seeming  hard- 
ships." 

The  case  of  Reynolds  v.  German  American 
Ins.  Co.  107  Md.'llO,  68  Atl.  262,  15  L.R.A. 
(N.S.)  345,  involved  the  application  of  the 
covenant  in  the  Iron  Safe  Clause  reqniring^ 
the  assured  to  take  an  inventory  of  the  stock 
within  thirty  days  of  the  issuance  of  the 
policy,   unless   one   had   been   taken   within 
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twelve  months  before  its  date.  No  inventory 
having  in  fact  been  taken  within  the  prior 
period,  the  assured  was  obligated  to  make  one 
within  thirty  days  after  the  policy  was  issued. 
This  he  failed  to  do,  and  while  an  inventory 
was  prepared  before  the  occurrence  of  the 
loss  by  fire  for  which  the  suit  was  brought, 
it  was  not  taken  until  after  the  expiration 
of  the  time  limited  in  the  covenant.  It  was 
held  that  by  the  express  terms  of  the  policy 
it  became  null  and  void  upon  the  failure  of 
the  assured  to  take  an  inventory  within 
thirty  days  after  its  issuance,  and  that  the 
subsequent  preparation  of  an  inventory  could 
not  have  the  effect  of  reviving  the  policy 
without  the  insurer's  consent.  The  Court 
said  that  there  was  no  ambiguity  in  the 
covenant,  and  no  question  of  waiver  involved, 
and  there  was  no  justification  for  setting 
aside  the  valid  and  reasonable  terms  of  the 
contract  '^cause  the  insured,  subsequent  to 
the  thirty  days,  did  what  he  was  required  to 
do  within  that  time."  The  inventory  was 
talcen  two  weeks  after  the  thirty-day  period 
}iad  expired,  and  it  v.\is  contended  that  this 
was  a  substantial  compliance  with  the  pro- 
vision of  the  policy  on  that  subject.  This 
contention  was  overruled,  the  Court  holding 
that  the  taking  of  an  inventory  fourteen  days 
after  the  policy  had  become  null  and  void 
could  not  be  regarded  as  a  substantial  per- 
formance of  the  duty  it  imposed. 

The  decisions  of  this  Court  to  which  we 
iiave  thus  referred  are  in  accord  with  tl\e 
general  trend  of  judicial  opinion  in  favor  of 
the  due  enforcement  of  the  Iron  Safe  Clause 
in  [147]  pursuance  of  the  intention  of  the 
parties  as  expressed  in  its  provisions.  19 
Cyc  761,  and  cases  there  noted. 

In  the  case  presented  on  this  appeal  there 
has  been  a  conceded  failure  to  keep  any  books 
showing  the  current  changes  in  the  quantity 
and  valu^  of  the  stock  caused  by  purchases, 
sales  and  shipments.  The  inability  of  the 
appellant  to  produce  such  books,  after  the 
tire,  is  not  due  to  their  accidental  loss  or 
destruction,  without  default  or  neglect  upon 
his  part,  as  in  Scottish  Union,  etc.  Ins.  Co. 
V.  Reene,  85  Md.  263,  37  Atl.  33,  but  to  the 
fact  that  no  such  records  were  ever  in  exist- 
ence. It  was  his  plainly  defined  duty,  as  we 
have  found,  to  keep  the  set  of  books  specified 
in  the  policy  during  its  continuance,  and  no 
effort  was  made  to  fulfill  this  obligation.  The 
appellant  testified  that  he  was  not  aware  of 
such  a  requirement  in  the  policy,  but  his 
neglect  to  become  acquainted  with  the  pro- 
visions of  the  insurance  contract  which  he  is 
seeking  to  enforce  can  not  relieve  him  of  the 
binding  effect  of  its  covenants,  in  the  absence 
of  any  evidence  tending  to  impeach  its  valid- 
ity. Bakhaus  v.  Caledonian  Ins.  Co.  112  Md. 
6»5,  77  Atl.  310.  The  failure  of  the  appel- 
lant  to  produce  the  books  for  which  the  policy 


provides  being  chargeable  to  his  default  in 
the  performance  of  his  contractual  duty  to 
keep  such  records,  there  is  no  ground  upon 
which  we  may  properly  refuse  to  enforce  the 
covenant  that  the  non-production  of  the  books 
shall  be  a  bar  to  recovery  on  the  policy  and 
shall  render  it  null  and  void. 

Other  questions  were  raised  in  the  ar- 
gument, but  their  decision  is  not  essential  to 
the  determination  of  the  case. 

Judgment  affirmed,  with  costs. 

•KOTE. 

Necessity    of    Eataot    Complianoe    witli 
Iron-safe  Clause  in  Inanranoe  Policy. 

General  Rule,  387. 
Applications  of  General  Rule: 

Keeping  and  Preserving-  Set  of  Books, 

389. 
Making  and  Preserving  Inventory,  394. 
Fire-proof  Safe  or  Other  Safe  Place,  399. 
**At   Night"    or    "When   Not   Open    for 
Business,"  400. 


Oeneral  Rule* 

It  was  held  in  Joffe  v.  Niagara  F.  Ins.  Co, 
116  Md.  155,  Ann.  Cas.  1913C  1217,  that  an 
exact  compliance  with  the  iron-safe  clause 
in  an  insurance  policy  is  not  necessary  but 
that  a  substantial  compliance  therewith  on 
the  part  of  the  insured  is  all  that  is  required 
to  enable  a  recovery  thereon  in  the  event  of 
a  loss  by  fire.  A  number  of  recent  cases  sus- 
tain that  holding. 

United  States. — ^Home  Ins.  Co.  v.  Williams, 
237  Fed.  171,  150  C.  C.  A.  317. 

Alabama. — ^Fidelity-Phoenix  Ins.  Co.  v.  Wil- 
liams, 77  So.  156. 

Delaware. — Cohen  y.  Home  Ins.  Co.  97  Atl. 
1014. 

Florida. — Palatine  Ins.  Co.  v.  Whitfield, 
74  So.  869. 

Kan8€ts. — Crandon  v.  Home  Ins.  Co.  99  Kan. 
785,  163  Pac.  458. 

Massachusetts. — Eaton  v.  Globe,  etc.  F, 
Ins.  Co.  227  Mass.  354,  116  N.  E.  536. 

Mississip']^. — Phoenix  Ins.  Co.  v.  Bourgeois, 
105  Miss.  698,  63  So.  212;  Georgia  L.  In**.  Co. 
V.  Friedman,  105  Miss.  789,  63  So.  214 ;  Penix 
V.  American  Cent.  Ins.  Co.  l06  Miss.  145,  63 
So.  346. 

Nebraska. — ^T.  J.  Bruner  Co.  v.  Fidelity, 
etc.  Co.  101  Neb.  825,  166  N.  W.  242. 

Oklahoma. — Scottish  Union,  etc.  Ins.  Co.  v. 
Cornett,  42  Okla.  645,  142  Pac.  315 ;  Scottish 
Union,  etc.  Ins.  Co.  v.  Moore  Mill,  etc.  Co. 
43  Okla.  370,  143  Pac.  12;  Hanover  F.  Ins. 
Co.  V.  Eisman,  45  Okla.  639,  146  Pac.  214; 
Royal  Ins.  Co.  v.  Scritchfield,  51  Okla.  523, 
152  Pac.  97:  Springfield  Fire,  etc.  Ins.  Co.  v^ 


388 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


Haleey,  153  Pac.  146;  Dickey  v.  Springfield 
Fire,  etc.  Ins.  Co.  156  Pac.  204;  Springfield 
Fire,  etc.  Ins.  Co.  v.  Hays,  156  Pac.  673, 
L.R.A.1917A  1078;  Queen  Ins.  Co.  v.  Dal- 
rymple.  158  Pac.  1154. 

Texas. — National  Union  F.  Ins.  Co.  v. 
Walker,  156  S.  W.  1095;  Camden  F.  Ins.  Co. 
V.  Yarborough,  182  S.  W.  66;  Commonwealth 
Ins.  Co.  V.  Finegold,  183  S.  W.  833;  McPher- 
son  V.  Camden  F.  Ins.  Co.  185  S.  W.  1055; 
Liverpool,  etc.  Ins.  Co.  v.  Jones,  197  S.  W. 
736;  Westchester  F.  Ins.  Co.  v.  McMinn,  198 
S.  W.  638. 

Washington, — Horwitz  v.  United  States 
Fidelity,  etc.  Co.  95  Wash.  455,  164  Pac.  77. 

West  Virffinia, — Houseman  v.  Globe,  etc.  F. 
Ins.  Co.  78  W.  Va.  586,  89  S.  E.  269;  Pauley 
V.  Sun  Ins.  Office,  79  W.  Va.  187,  90  S.  E.  552. 

In  some  cases,-  however,  the  ilron-safe  clause 
has  been  regarded  as  in  the  nature  of  a  prom- 
issory warranty  on  the  part  of  the  insured, 
thus  necessitating  a  somewhat  stricter  com- 
pliance with  the  terms  thereof.  This  ruling 
seems  to  have  been  made  in  cases  where  the 
insured  has  committed  an  absolute  and  un- 
justifiable breach  of  the  warranty,  and  in 
that  respect  is  no  departure  from  the  general 
rule.  Finleyson  v.  Liverpool,  etc.  Ins.  Co. 
16  Ga.  App.  51,  84  S.  E.  311;  Farmers'  Mut. 
F.  Assoc.  V,  Steed,  20  Ga.  App.  329,  93  S.  E. 
75;  W^estern  Nat.  L.  Ins.  Co.  v.  Williamson- 
Halsell-Frazier  Co.  37  Okla.  213,  131  Pac. 
691 :  Scottish  Union,  etc.  Ins.  Co.  v.  Cornett, 
42  Okla.  646,  142  Pac.  315 ;  Springfield  Fire, 
etc.  Ins.  Co.  V.  Griffin  (Okla.)  166  Pac.  431; 
Hartford  F.  Ins.  Co.  v.  Farris,  116  Va.  880, 
38  S.  E.  377;  Fisher  v.  Sun  Ins.  Co.  74  W. 
Va.  694,  83  S.  E.  729,  L.R.A.1915C  619. 

Thus  in  Finleyson  v.  Liverpool,  etc.  Ins. 
Co.  16  Ga.  App.  51,  84  S.  E.  311,  it  was  said: 
''The  'iron -safe  clause'  in  the  policies  was  a 
warranty  on  the  part  of  the  insured  that  they 
would  do  something  in  the  future,  and  was 
important  as  providing  a  check  against  fraud 
on  their  part ;  and  their  compliance  with  this 
part  of  the  contract  was  a  condition  upon 
which  by  the  express  terms  of  the  contract 
the  validity  of  the  policy  depended."  And  in 
Western  Nat.  L.  Ins.  Co.  v.  Williamson-Hal- 
sell-Frasier  Co.  37  Okla.  213,  131  Pac.  691, 
the  court  said :  "The  iron-safe  and  inventory 
clauses  are  promissory  warranties,  and  an 
unjustifiable  breach  of  them  prevents  a  re- 
covery." 

The  reason  underlying  a  strict  enforcement 
of  the  iron-safe  clause  was  stated  in  Scottish 
Union,  etc.  Ins.  Co.  v.  Cornett,  42  Okla.  645, 
142  Pac.  315,  wherein  the  court  said:  "A 
provision  in  a  policy  requiring  the  keeping 
of  books  and  inventories  is  essentially  a  great- 
er benefit  to  the  insured  than  to  the  insurer. 
Should  he  comply  with  such  provisions  and 
keep  the  accounts  and  books  and  inventories 
straight  and  correct,  so  aa  to  be  able  at  any 


time  after  sustaining  a  loss  by  fire  to  show 
exactly  what  his  loss  consisted  of,  there  would 
be  no  excuse  for  insurance  companies  denying 
liability,  and  we  believe  in  such  cases  none 
would  be  offered.  To  sustain  and  uphold  such 
flagrant  disregard  of  the  material  provisions 
of  an  insurance  policy  and  after  such  disre- 
gard allow  the  insured  to  come  into  court 
and  recover  upon  proof  of  loss  made  from 
scraps  of  memory  and  memoranda,  and  inven- 
tories picked  up  hither  and  thither,  would  be 
to  impose  an  unjust  burden  upon  those  who 
insure  in  good  faith  and  faithfully  endeavor 
to  comply  with  the  provisions  of  their  pol- 
icies." 

In  Hartford  F.  Ins.  Co.  v.  Farris,  116  Va. 
880,  83  S.  E.  377,  it  was  held  that  the  "iron- 
safe  clause"  is  fair  both  to  the  insurer  and 
the  insured,  and  the  former  has  the  right  to 
insist  on  a  compliance  with  this  provision  of 
the  policy,  for  the  reason  that  the  insured 
contracts  so  to  do;  and  if  the  insured  was 
not  required  to  keep  and  perform  these  con- 
ditions it  would  open  the  door  for  the  perpe- 
tration of  frauds  and  the  grossest  imposition 
on  insurers.    And  see  the  reported  case. 

It  has  been  held  that  the  iron-safe  provi- 
sions in  a  policy  are  in  the  nature  of  con- 
ditions subsequent,  the  breach  of  which  does 
not  work  a  forfeiture  unless  the  insurer  ao 
elects,  and  that  such  conditions  may  be 
waived  expressly  or  by  implication.  Pace  v, 
American  Cent.  Ins.  Co.  173  Mo.  App.  485,  158 
S.  W.  892,  wherein  the  trial  court  charged 
the  jury  as  follows:  "The  court  instructs 
the  jury  that  although  you  may  believe  from 
the  evidence  that  the  inventory  and  books  of 
account  presenting  a  record  of  the  business 
transaction  from  the  date  of  the  inventory 
until  the  time  of  the  fire  were  not  kept  by  the 
plaintiffs  in  accordance  with  the  terms  of 
the  policy,  or,  if  they  were  made  and  kept  in 
accordance  with  the  terms  of  the  policy,  but 
were  left  in  the  building  and  destroyed  by 
fire,  yet,  if  the  state  agent  of  the  conipany 
visited  the  locality  of  the  fire  after  the  occur- 
rence of  the  loss,  and  if  he  was  the  defendants' 
adjuster  and  as  such  was  informed  and  be- 
came possessed  of  the  knowledge  that  said 
inventory  and  books  were  not  kept  by  the 
plaintiffs  in  accordance  with  the  terms  of  the 
policy  or  were  destroyed  by  said  fire,  and 
after  becoming  possessed  of  such  knowledge, 
directed  and  instructed  the  plaintiffs  to  secure 
the  invoice  bills  of  all  goods  wl^ch  they  had 
purchased  from  the  date  of  the  inventory  to 
the  time  of  the  fire,  and  secure  a  statement 
of  the  deposits  of  the  plaintiffs  in  the  banks 
and  forward  the  same,  with  the  proofs  of  loss 
to  the  defendant  company,  and  if  you  further 
find  that  said  plaintiffs  did  secure  said  invoice 
bills  and  statement  in  accordance  with  the 
direction  and  request  of  the  said  state  a^ent, 
and  did  forward  the  same  to  the  defendant 
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with  proofs  of  loss,  as  directed  by  said  agents 
and  if  plaintiff  incurred  any  expense  or  loss 
ot  time  in  securing  said  invoice  bills  and 
statements  of  deposits  from  said  banks,  then 
the  defendant  has  waived  any  right  to  for- 
feiture of  said  policy  by  reason  of  the  failure 
uf  the  plaintiffs  to  keep  or  produce  said  inven- 
tories and  books  of  account."  The  appellate 
court  in  passing  upon  the  instructions  said: 
"Instruction  No.  2,  given  in  behalf  of  the 
plaintiffs,  tells  the  jury  that  the  fax;ts  there- 
in hypothetically  submitted  constitute  waiver. 
According  to  the  testimony  of  the  w^itnesses 
offered  in  behalf  of  the  defendant,  plaintiff 
Pace  had  advised  the  adjuster  that  their 
books  had  been  burned;  that  the  adjuster 
told  him  that  he  wanted  their  inventories  and 
books;  and  that  plaintiff  Pace  kept  asking 
the  adjuster  what  to  do,  and  the  adjuster 
said,  1  cannot  advise  you;  read  your  policy,* 
and  also  sought  to  have  the  nonwaiver  agree- 
ment signed  by  the  plaintiffs,  which  they 
refused  to  do.  It  forcibly  appeals  to  us  that, 
instead  of  the  adjuster  advising  the  plaintiff 
Pace  to  read  his  policy,  a  more  candid  course 
would  have  been  to  then  and  there  have  told 
Pace  that  the  policy  was  void  by  reason  of 
the  failure  to  comply  with  the  iron-safe 
clause,  if  he  did  not  intend  to  waive  it.  At 
that  tine  the  question  had  already  been 
raised  that  the  fire  was  caused  by  Pace.  The 
adjuster  according  to  the  statement  of  the 
defendant's  w^itnesses  who  were  present,  knew 
that  the  iron-safe  clause  had  not  been  com- 
plied with,  and  it  occurs  to  us  that,  if  he 
expected  to  rely  upon  the  forfeiture  which 
might  thereby  be  enforced,  it  was  his  duty 
to  come  out  in  the  open  and  so  state,  without 
quibbling  or  advising  the  insured  to  read  his 
policy.  If  the  defendant  intended  to  rely 
upon  the  forfeiture,  it  would  have  been  an 
easy  matter  for  the  adjuster  to  have  boldly 
and  emphatically  so  stated.  A  reading'  of  thQ 
policy  would  not  have  convinced  Pace  that 
the  defendant  intended  to  enforce  the  for- 
feiture." See  also  Cohen  v.  Home  Ins.  Co. 
(Del.)  97  Atl.  1014;  Finleyson  v.  Liverpool, 
etc.  Ins.  Co.  16  Ga.  App.  51,  84  S.  E.  311; 
Scottish  Union,  etc.  Ins.  Co.  v.  Cornett,  '42 
OkU.  645,  142  Pac.  315. 

In  Hartford  F.  Ins.  Co.  v.  Farris,  116  Va. 
8S0.  83  S.  E.  377,  it  was  held  that  the  fact 
tbat  an  agent  of  the  insurer  had  gone  into 
the  insured's  place  of  business,  and  seemed 
well  pleased  with  the  situation  and  agreed 
to  allow  additional  insurance,  was  entitled 
to  little  if  any  probative  force  as  bearing 
on  the  question  whether  there  had  been  a 
substantial  compliance  on  the  part  of  the  in- 
sured with  the  conditions  of  the  "iron -safe 
clause"  of  his  policy,  and,  if  not,  whether 
the  insurer  had  waived  the  benefit  of  that 
clause  in  the  policy. 

In  Arkansas  the  general  rule  obtains  by 
^rtue  of  a  statute  that  substantial  compli- 


ance only  on  the  part  of  the  insured  with  the 
terms,  conditions,  and  covenants  of  a  policy 
of  fire  insurance  is  essential.  Queen  of  Ark- 
ansas Ins.  Co.  V.  Mai  one.  111  Ark.  229,  163 
8.  W.  771;  Royal  Ins.  Co.  v.  Morgan,  122 
Ark.  243,  183  S.  W.  198. 

In  Kentucky  the  iron-safe  clause  has  been 
held  to  be  invalid  and  unenforceable.  Spring- 
field Fire,  etc.  Ins.  Co.  v.  Shapoff,  179  Ky. 
804,  201  S.  W.  1116;  Phoenix  Ins.  Co.  v.  An- 
gel, 38  S.  W.  1067,  18  Ky.  L.  Rep.  1034 ;  Sun 
Mut.  Ins.  Co.  v.  Crist,  39  S.  W.  837,  19  Ky. 
L.  Rep.  305;  Citizens'  Ins.  Co.  v.  Crist,  56 
S.  W.  658,  22  Ky.  L.  Rep.  47. 

Applications  of  General  Bute. 

Keeping  and  Presekving  Set  of  Books. 

The  iron-safe  clause  does  not  exact  any 
specific  system  or  form  of  books  to  be  kept 
by  the  insured,  nor  does  it  require  a  system  of 
bookkeeping  which  will  conform  to  the  most 
scientific  standards.  Home  Ins.  Co.  "v.  Wil- 
liams, 237  Fed.  171,  160  G.  C.  A.  317 ;  Fidel- 
ity-Phoenix Ins.  Co.  V.  Williams  (Ala.)  77 
So.  156;  Insurance  Co.  of  North  America  v. 
Williams  (Ala.)  77  So.  159;  Georgia  L.  Ins. 
Co.  V.  Friedman,  105  Miss.  789,  63  So.  214. 
Thus  it  was  said  in  Georgia  L.  Ins.  Co.  v. 
Friedman,  supra:  "Surely  no  particular  sys- 
tem of  bookkeeping  should  be  required;  but 
such  system  as  is  commonly  used  among  mer- 
chants in  the  same  class,  and  which  exhibits 
a  fair  showing  of  its  business  conducted  is 
sufficient." 

The  purpose  of  the  clause  is  accomplished 
when  the  insured  keeps  his  Ikk^s  in  such  a 
manner  as  to  constitute  a  record  of  business 
transactions  which  a  person  who  is  of  or- 
dinary intelligence  and  who  is  accustomed  to 
accounts  can  understand,  and  from  them  can 
ascertain  the  amounts  and  value  of  the  mer- 
chandise at  the  time  of  the  fire.  Home  Ins. 
Co.  V.  Williams,  237  Fed.  171,  150  C.  0.  A. 
317;  Insurance  Co.  of  North  America  v.  Wil- 
liams (Ala.)  77  So.  159;  Georgia  L.  Ins.  Co. 
V.  Friedman,  106  Miss.  789,  63  So.  214;  Penix 
V.  American  Cent.  Ins.  Co.  106  Miss.  145,  6J^ 
So.  346;  Wadleigh  v.  Home  Ins.  Co.  38  Okla. 
316,  132  Pac.  1111;  Scottish.  Union,  etc.  Ins. 
Co.  V.  Moore  Mill,  etc.  Co.  43  Okla.  370,  143 
Pac.  12;  Springfield  Fire,  etc.  Ins.  Co.  v. 
Halsey  (Okla.)  153  Pac.  145;  Springfield 
Fire,  etc.  Ins.  Co.  v.  Hays  (Okla.)  156  Pac. 
673,  L.R.A.19I7A  1078;*  Queen  Ins.  Co.  v. 
Dalrymple  (Okla.)  158  Pac.  1154;  Horwitz 
V.  U.  S.  Fidelity,  etc.  Co.  95  Wash.  455.  164 
Pac.  77 ;  Pauley  v.  Sun  Ins.  Office,  79  W.  \'a. 
187,  90  S.  E.  552;  Royal  Ins.  Co.  v.  Okasaki 
(Tex.)  177  S.  W.  200;  Liverpool,  etc.  Ins. 
Co.  V.  Jones  (Tex.)  197  S.  W.  736.    ' 

The  foregoing  rule  was  succinctly  stated  in 
Insurance  Co.  of  North  America  v.  Williams 
(Ala.)    77  So.   150,  wherein  the  court  said: 
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''The  effect  of  our  decisions  is  that  stipula- 
tion in  policies  of  fire  insurance  as  to  the 
keeping  and  preserving  of  books  and  inven- 
tories by  the  assured,  and  as  to  his  exhibiting 
them  in  case  of  loss,  have  for  their  primary 
purpose  the  preservation  and  exhibition,  with 
reasonable  certainty,  of  the  record  history  of 
the  conduct  of  the  assured's  business  'with 
respect  to  the  quantum  and  value  of  the  goods 
destroyed/  unaided  by  parol  except  to  explain 
the  metliod  of  taking  and  keeping  such  books 
and  inventories." 

The  books  must  themselves  furnish  the  in- 
formation with  reasonable  certainty,  unaided 
by  oral  testimony,  except  to  explain  the 
method  of  keeping  them.  "Outside  evidence 
may  be  received,  the  surrounding  circum- 
stances, the  subject-matter,  the  location  and 
character  of  the  business,  the  method  of  keep- 
ing the  books,  and  the  evidence  of  expert 
bookkeepers  to  explain  the  entries  found  in 
the  books  and  as  to  what  the  books  themselves 
show.  •  But  such  oral  testimony  cannot  be  re- 
ceived to  supply  omissions  in  said  books." 
Home  Ins.  Go.  v.  Williams,  237  Fed.  171,  150 

L..  \j.  A,  olf. 

In  Royal  Ins.  Co.  v.  Okasaki  (Tex.)  177  8. 
W.  200,  it  appeared  that  the  journal  or 
blotter  was  burned,  but  that  the  books 
preserved  and  tendered  to  the  insurer  after 
the  fire  clearly  and  plainly  showed  with  sub- 
stantial truth  and  accuracy  a  complete  record 
of  the  business  transacted  in  connection  with 
the  property  insured.  The  court  said:  "The 
policy  did  not  indicate  what  system  of  book- 
keeping must  be  observed  nor  the  number  or 
kind  or  what  books  must  be  kept,  but  a  set 
of  books,  showing  a  complete  record  of  busi- 
ness transacted.  If  the  booka  which  the  in- 
sured kept  were  kept  with  such  degree  of 
accuracy,  and  in  such  manner  as  to  show  to 
a  man  of  ordinary  intelligence  a  complete 
record  of  the  business  transacted,  including 
all  purchases  and  sales,  both  for  cash  and 
credit,  it  seems  to  us  that  the  stipulation  in 
the  policy  would  be  satisfied." 

In  Springfield  Fire,  etc.  Ins.  Go.  v.  Hays 
(Okla.)  166  Pac.  673,  L.R.A.1917A  1078,  'it 
appeared  that  the  insured  kept  a  book  accord- 
ing to  the  double  entry  system,  and  for  his 
day  book  of  credit  sales  he  made  slips  of 
paper  on  which'  an  entry  was  made  at  the 
time  of  the  transaction,  showing  the  article 
sold  and  the  price  received  therefor,  and  that 
he  did  not  preserve  these  slips  or  original  en- 
try, but  at  the  close  of  each  day's  business  he 
entered  the  amount  on  one  book  and  destroyed 
the  slips.  It  also  appeared  that  as  to  cash 
sales  no  regular  book  was  kept,  but  the  cash 
received  was  placed  in  the  money  drawer  and 
totaled  at  the  end  of  the  day,  and  such  total 
was  carried  on  the  journal  also  at  the  end 
of  each  day;  and  that  these  books  were  all 
properly   preserved,   except   the   sales   slips. 


The  court  held  that  this  was  a  sufficient  com- 
pliance with  the  terms  of  the  iron-safe  clause 
as  to  the  keeping  of  a  set  of  books.  See  also 
Westchester  F.  Ins.  Go.  v.  McMinn  (Tex.) 
198  S.  W.  638. 

In  Hanover  F.  Ins.  Co.  v.  Eisman,  45  Okla. 
639,  146  Pac.  214,  the  insurer  claimed  a 
breach  of  the  book  warranty  clause  contained 
in  the  policy,  in  that  the  insured  did  not  keep 
a  set  of  books  clearly  and  plainly  presenting 
a  record  of  the  cash  sales.  The  court  said: 
"From  the  evidence  it  appears  that  whenever 
a  sale  was  made  for  cash  a  .ticket  or  sale 
slip  was  made  out  by  the  clerk  showing  the 
article  sold  and  the  amount,  and  this  ticket 
with  the  cash  was  delivered  to  the  cashier, 
the  money  placed  in  and  indicated  by  a  cash 
register,  and  the  ticket  put  on  file.  At  the 
close  of  the  day's  business  the  total  cash 
sales  were  entered  in  a  cash  book,  and  this 
book  was  produced  for  the  inspection  of  de- 
fendants, and  upon  the  trial  offered  in  evi- 
dence. This  we  hold  to  be  a  substantial  com- 
pliance with  the  provisions  of  the  policy." 

In  Houseman  v.  Globe,  etc.  F.  Ins.  Co.  78 
W.  Va.  686,  89  S.  E.  269,  the  court  stated  the 
facts  and  its  holding  as  follows :  "A  substan- 
tial compliance  with  this  promissory  war- 
ranty is  all  the  law  requires,  and  we  think 
the  evidence  proves  that  plaintiff  did  sub- 
stantially comply  with  it  in  this  case.  He 
kept,  in  an  iron  safe,  a  book  showing  his 
purchases  and  his  cash  sales,  and  says  he 
endeavored  to  do  a  cash  business.  He  says 
a  few  of  his  customers  would  sometimes  pur- 
chase goods  when  they  did  not  have  the 
ready  cash  to  pay  for  them,  and  he  would,  in 
every  such  instance,  make  a  memorandum  of 
the  transaction  on  a  slip  of  paper  or  card, 
and  file  it  away  in  his  desk,  until  the  amount 
was  paid  and  he  would  then  immediately 
enter  it  in  his  cashbook.  At  the  time  the  fire 
occurred  plaintiff  had  on  hand  about  $500  of 
these  slips,  which  were  burned.  Plaintiff  says 
he  had  forgotten  these  slips,  at  the  time  he 
furnished  the  adjuster  the  data  from  which 
he  says  the  proof  of  loss  was  made  up,  but 
that  his  attention  was  later  called  to  them 
when  some  of  the  customers  came  to  him  and 
paid  them.  He  then  deducted  the  amount  of 
them  from  his  estimated  loss.  This  is  the 
only  respect  in  which  it  appears  that  plain- 
tiff failed  to  comply  literally  with  the  iron- 
safe  clause.  He  preserved  a  complete  inven- 
tory, and  was  able  also  to  furnish,  and  did 
furnish,  a  complete  list  of  all  goods  p\ir> 
chased  since  the  date  of  his  last  inventory, 
and  also  all  cash  sales.  Plaintiff  says  he 
was  endeavoring  to  do  a  cash  business,  and 
proves  that  he  acted  in  good  faith  in  trying 
to  preserve  a  complete  record  of  every  trans- 
action.  The  fact  that  a  comparatively  small 
part  of  his  sales  were  kept  on  slips  of  paper 
or  cards  does  not  show  a  substantial  breach 
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of  the  iron-Bafe  clause.  It  has  been  held  that 
where  the  insured,  a  county  merchant,  re- 
ceived produce  in  exchange  for  goods  and 
made  no  entry  thereof  until  the  produce  was 
sold  and  the  proceeds  went  to  swell  the  cash 
account,  there  was  no  substantial  departure 
from  the  iron-safe  clause^" 

In  Queen  of  Arkansas  Ins.  Co.  v.  Malone, 
111  Ark.  229,  163  8.  W.  771,  the  principal 
contention  of  the  insurer  with  respect  to  a 
breach  of  the  terms  of  the  iron-safe  clause 
related  to  the  alleged  failure  of  the  insured 
to  keep  an  account  of  cash  sales.  The  court, 
in  passing  on  this  matter,  said:  "PlaintilTs 
evidence  shows  that  he  kept  inventories  of 
purchases,  and  pasted  them  in  a  book,  that 
he  kept  an  account  of  credit  sales  to  his  cus^ 
tomers  and  collections  thereon,  and  that  he 
deposited  the  cash  received  in  the  business  in 
a  bank,  and  kept  the  bank  account  on  his 
books.  It  does  not  appear,  however,  that  the 
deposits  were  made  daily  so  as  to  constitute 
a  daily  account  of  cash  sales;  but  that  was 
not  necessary  if  the  amounts  were  deposited 
and  account  thereof  kept,  l^lanters'  F.  Ins. 
Co.  V.  Nichols,  103  Ark.  387,  147  S.  W.  68. 
It  is  sufficient  to  show  l^at  the  cash  receipts 
were  deposited  in  a  bank,  and  charged  on  the 
plaintifTs  books,  for  the  account  on  the  books 
against  the  bank  was  sufficient  to  afford  in- 
formation  concerning  the  cash  receipts,  and, 
as  the  accounts  against  the  customers  dis- 
closed the  amount  of  collections,  a  deduction 
of  those  accounts  from  the  cash  account  would 
disclose  the  amount  of  cash  sales.  This  was, 
as  before  stated,  sufficient  to  constitute  sub- 
stantial compliance  with  the  terms  of  the 
policy." 

Where  it  appeared  that  by  the  negligence 
o!  a  bookkeeper  a  journal  was  destroyed  in  a 
Are  it  was  held  that  this  was  a  slight  techni- 
cal violation  of  the  promissory  warranty  as 
to  keeping  and  producing  a  complete  set  of 
books  which  did  not  work  a  forfeiture  of  the 
iron-safe  clause  of  the  policy.  Dickey  v. 
Springfield  Fire,  etc.  Ins.  Co.  (Okla.)  156 
Pac.  204. 

In  Royal  Ins.  Co.  v.  Morgan,  122  Ark.  243, 
183  S.  W.  198,  it  appeared  that  the  insurance 
policy  covered  a  stock  of  lumber,  and  it  was 
contended  that  there  was  a  breach  of  the 
policy  on  account  of  the  failure  of  the  insured 
to  keep  a  set  of  books  showing  a  complete  rec- 
ord of  the  business  transacted,  "including  all 
purchases,  sales  and  shipments,  both  cash  and 
credit,  from  date  of  inventory."  The  insured 
exhibited  books  showing  an  itemized  scale  of 
the  logs  which  were  sawed  into  lumber  and 
pUced  on  the  yards  subsequent  to  the  taking 
of  the  original  inventory,  but  it  was  not  con- 
tended that  any  record  was  kept  of  the  lum- 
lJ€r  put  out  on  the  yard  after  the  inventory 
y^as  taken.  The  original  invoices  were  kept 
in  connection  with  those  books  showing  the 


amount  of  lumber  sold  and  shipped  out.  It 
further  appeared  from  the  testimony  that  the 
rule  among  sawmill  men  was  that  lumber  will 
run  on  an  average  about  twenty  per  cent  more 
than  the  logs  scale.  The  court  said:  "While 
there  were  no  entries  showing  the  amount  of 
lumber,  the  books  showing  the  logs  scale,  when 
considered  in  the  light  of  available  informa- 
tion concerning  the  average  amount  of  lum- 
ber which  w^ill  be  produced  according  to  the 
standard  scale  of  logs,  affords  sufficient  means 
for  ascertaining  the  amount  of  lumber  on 
hand.  It  is,  in  other  words,  substantial  com- 
pliance with  the  terms  of  the  policy,  and 
that  is  all  that  the  statutes  of  this  state  re- 
quire. It  is  not  essential  that  the  books  be 
absolutely  accurate,  nor  that  the  books  them- 
selves must  show  all  the  information  avail- 
able, sufficient  to  enable  the  adjuster  to  ascer- 
tain the  precise  amount  of  lumber  on  hand. 
We  are  therefore  of  the  opinion  that  the  jury 
were  warranted  in  finding  that  the  record  of 
the  logs  scaled,  together  with  the  invoices 
showing  the  amount  of  shipments,  constituted 
compliance  with  the  clause  of  the  policy 
requiring  books  to  be  kept  presenting  *a  com- 
plete record  of  the  business  transacted,  in- 
cluding all  purchases,  sales  and  shipments, 
both  for   cash  and  credit.' " 

In  Hoyal  Ins.  Co.  v.  Scritchfleld,  51  Okla. 
623,  152  Pac.  07,  it  appeared  that  an  insur- 
ance company  insured  the  owner  for  a  period 
of  four  months  against  loss  or  damages  by 
fire  to  unbaled  or  seed  cotton  contained  in  a 
certain  cotton  house.  The  policy  contained 
the  following  book  warranty:  "Cotton  Rec- 
ord. The  assured  will  keep  a  book  containing 
a  faithful  record  of  all  cot '.on  put  into  or 
taken  out  from  the  gin  or  cotton  house,  and 
that  such  record  will  be  produced  in  case  of 
loss."  It  further  appeared  that  the  policy 
was  issued  on  September  29,  1910,  and  the 
fire  occurred  on  December  13,  1910,  and  the 
insurer  contended  that  the  insured  had  failed 
to  comply  with  the  cotton-record  clause. 
The  court,  in  summing  up  the  evidence, 
said:  "Plaintiff  kept  a  record  of  all  cotton 
purchased  by  him,  giving  the  name  of  the 
person  from  whom  purchased,  the  number 
of  pounds,  and  the  price  paid  therefor.  A 
portion  of  the  cotton  so  purchased  was  stored 
in  the  cotton  house  described  in  the  policy, 
and  a  part  thereof  was  ginned  directly  from 
v;agon8,  without  being  placed  in  said  house. 
It  was  not  shown  by  such  record  the  amount 
of  cotton  stored  in  the  cotton  house  when 
the  policy  was  issued  nor  the  amount  taken 
therefrom  and  ginned;  but  by  patrol  plain- 
tiff was  permitted  to  prove  that  on  the  23  rd 
day  of  November,  1910,  all  the  cotton  was 
removed  from  said  house,  a  symbolic  mem- 
orandum being  made  thereof  by  the  book- 
keeper by  the  use  of  an  *x'  appearing  upon 
the  margin  of  the  books  under  the  date,  and 
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that  all  of  the  cotton  thereafter  purchased 
up  to  the  time  of  the  lire  was  placed  in  said 
cotton  house,  and  none  was  taken  out.  It 
was  alone  for  the  loss  of  such  cotton  pur- 
chased and  stored  in  said  house  after  No- 
vember 23,  1910,  that  recovery  was  sought." 
The  holding  of  the  court  was  stated  as  fol- 
lows: "In  our  opinion,  the  books  of  plaintiff 
furnished  a  record  kept  in  substantial  com- 
pliance with  the  provisions  of  the  policy,  from 
which  the  amount  and  value  of  the  cotton 
destroyed  could  be  readily  ascertained  at  the 
time  of  the  trial.  In  his  sworn  proof  of  loss 
and  schedule  submitted  to  the  defendant  after 
the  fire  plaintiff  stated  that  the  amount  and 
value  of  the  insured  cotton  immediately  pre- 
ceding the  fire  was  62,482  pounds,  at  $4.83 
per  hundred,  totalling  $3,017.88,  and  that 
51,972  pounds  thereof  of  the  value  of  $2,510.- 
25  were  destroved,  and  claimed  of  defendant 
under  the  terms  of  the  policy  by  reason  of 
such  loss  $2,263.41.  According  to  calculations 
found  in  the  brief  of  defendant  made  from 
the  books  of  the  plaintiff  showing  his  pur- 
chases of  cotton  placed  in  the  cotton  house 
subsequent  to  November  23,  1919,  jt  is  cal- 
culated that  there  was  in  said  house  only 
about  41,313  pounds  of  cotton  at  the  time  of 
the  lire,  and  an  admitted  salvage  of  10,510 
pounds."  To  the  same  effect  see  Liverpool, 
etc.  Ins.  Co.  v.  Jones  (Tex.)  197  S.  W.  736, 
wherein  it  appeared  that  policy  of  insurance 
covered  cotton  in  bales  and  the  record-war- 
ranty clause  read  as  follows:  "The  assured 
under  this  policy  hereby  covenants  and  agrees 
to  keep  a  set  of  books  showing  a  complete 
daily  record  of  all  cotton  handled,  showing 
among  other  things  the  weight  and  classifica- 
tion of  each  bale,  and  all  purchases,  sales, 
and — or  shipments,  with  the  identity  of  each 
bale  and  its  location  and  removal  from  yards 
or  compresses  to  other  locations,  and,  in  case 
of  loss,  to  produce  such  books  to  this  com- 
pany, or  this  policy  shall  be  void." 

In  Hammond  v.  Niagara  F.  Ins.  Co.  92 
Kan.  851,  142  Pac.  936,  L.R.A.1915F  759, 
it  appeared  that  a  condition  of  the  policy 
was  as  follows:  "The  assured  will  keep  a  set 
of  books,  which  shall  clearly  and  plainly 
present  a  complete  record  of  the  business 
transacted,  inch^ling  all  purchases,  sales, 
and,  shipments  of  said  stock,  both  for  cash 
and  credit,  from  the  date  of  the  inventory  or 
inventories  provided  for  in  the  first  section 
of  this  clause,  and  during  the  continuance  of 
this  policy."  Tlie  policy  also  provided  that 
"the  assured  will  keep  such  books  and  last 
inventory,  and  also  the  last  preceding  inven- 
tory, securely  locked  in  a  fireproof  safe  at 
night,  and  at  all  times  when  the  building 
mentioned  in  this  policy,  or  the  portion  there- 
of containing  the  stock  described  therein,  is 
not  actually  open  for  business;  or,  failing  in 
this,  the  assured  will  keep  such  books  and 


inventories  at  night,  and  at  all  such  times  in 
some  place  not  exposed  to  a  fire  which  would 
ignite  or  destroy  the  aforesaid  building;  and 
ill  case  of  loss,  the  assured  specifically  war- 
rants, agrees,  and  covenants  to  ptoduce  such 
books  and  inventories  for  the  inspection  of 
said  company.  In  the  event  of  failure  on  the 
part  of  the  assured  to  keep  and  produce  such 
books  and  inventories  for  the  inspection  of 
said  company,  this  entire  policy  shall  become 
null  and  void,  and  such  failure  shall  con- 
stitute a  perpetual  bar  to  any  recovery  there- 
on." The  evidence  showed  that  the  insured 
kept  his  books  of  account  on  the  top  of  a 
trunk  in  his  sleeping  room  over  the  storeroom, 
and  the  last  inventory  he  kept  in  the  trunk; 
and  these  were  destroyed  by  a  fire  which 
occurred  at  about  three  o'clock  in  the  morn- 
ing. The  court,  in  passing  on  the  foregoing 
conditions  of  the  policy,  said:  "Appellant 
did  keep  a  set  of  books,  which  he  says  was  a 
complete  record  of  all  his  business,  and  he 
did  take  an  inventory  as  required  by  the 
terms  of  the  policy,  and  he  insists  that  he 
only  failed  as  to  the  production  of  these.  He 
argues  that  the  policy  is^to  be  void  only  for 
the  failure  to  do  b(^h,  and  that  no  penalty 
attaches  for  the  failure  to  perform  one  of 
the  conditions.  What  is  meant  by  the  ex- 
pression *to  keep  and  produce'?  The  word 
Tceep'  is  a  general  term  which  is  variously 
applied,  and  is  often  used  in  more  than  one 
sense  in  the  same  instrument  or  writing.  It 
is  plain  that  the  meaning  of  the  words  'keep 
a  set  of  books,'  as  used  in  the  second  condi- 
tion of  the  warranty,  is  that  the  insured  shall 
make  and  enter  in  books  a  record  of  the  busi- 
ness transaction  by  him.  As  there  used,  the 
words  have  no  reference  to  the  preservation 
and  safety  of  the  books  when  they  are  made. 
In  the  third  paragraph  of  the  warranty  the 
word  has  a  definite  signification.  There  it 
means  to  hold,  care  for,  or  preserve,,  which 
is  the  primary  meaning  of  the  word.  It  im- 
plies that  the  books  when  made  and  the  in- 
ventories when  taken  shall  be  preserved  as 
against  destruction  or  loss,  and  to  that  end 
it  is  provided  that  they  shall  be  placed  or 
kept  securely  locked  in  a  fireproof  safe  at 
night  or  when  the  store  is  not  open  for  busi- 
ness, or,  in  the  event  that  this  is  not  done, 
that  they  shall  be  kept  in  a  place  not  ex- 
posed to  fire  Avhich  would  ignite  or  destroy 
the  store  building.  The  coupling  of  inven- 
tories with  books  in  the  third  paragraplt 
tends  to  strengthen  the  view  that  the  word 
*keep'  implies  preservation,  because  the  keep- 
ing of  an  inventory  does  not  convey  the  idea 
of  taking  or  making '  one,  but  rather  the 
preserving  of  it  from  destruction.  The  keep- 
ing provided  for  in  the  third  paragraph  re- 
quires that  the  books  and  inventories  shall 
be  cared  for  and  preserved  so  that  they  can 
be  produced  and,  in  case  of  loss,  furnish  some 
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evidenee  as  to  the  extent  of  the  loss  sustained 
by  the  insured  and  of  the  liability  of  the 
insurer." 

In  T.  J.  Bruner  Co.  v.  Fidelity,  etc.  Co.  101 
Xeb.  258,  V:  N.  W.  242,  it  appeared  that, 
under  the  provisions  of  a  burglary  insurance 
policy  indemnifying  a  wholesale  jeweler  from 
loss  by  the  theft  of  property  from  a  fireproof 
safe,  the  insured  was  required  to  keep  a  set 
of  books  and  account^  so  that  any  loss  could 
Ixj  accurately  determined  by  the  insurer  there- 
from; and  it  was  contended  by  the  latter  that 
a  memorandum  book  which  listed  the  dia- 
monds purchased,  with  their  weight  and 
cost,  showed  a  number  of  erasures  and  altera- 
tions. The  court,  in  discussing  the  testimony, 
said:  "The  testimony  shows  that  when  a 
diamond  left  the  place  of  business,  either 
when  sold  or  upon  approval,  an  entry  was 
made  in  the  margin  of  this  book  showing  the 
disposition  of  the  gem.  Many  of  these  entries 
were  customarily  made  in  pencil.  Sometimes 
stones  would  be  returned.  Instead  of  making 
a  new  entry,  the  pencil  memorandum  would 
be  erased,  and  when  the  diamond  went  out 
again  a  new  pencil  entry  would  be  made.  It 
developed  upon  the  witness  stand  that  some 
mistakes  had  been  made  with  reference  to  the 
description  and  disposition  of  some  of  the 
stones  listed  as  having  been  stolen.  The  jury 
were  instructed  by  the  district  court  that 
such  items  should  not  be  charged  against  the 
defendant  insurance  company,  and  that  cer- 
tain discounts  which  it  was  shown  by  cross- 
examination  of  Bruner  had  been  received  on 
certain  articles  should  also  be  allowed  defend- 
ant. These  mistakes  were  in  small  proportion 
to  the  amount  of  the  loss.  It  is  shown  that 
full  Beta  of  double-entry  books  of  account  had 
been  kept  since  the  business  was  begun  and 
these  with  cash  books,  sales  books,  invoices, 
and  inventory  taken  January  1,  1915,  were 
produced  to  the  defendant  long  before  the 
trial.  We  are  of  opinion  that  the  provision 
of  the  policy  mentioned  should  not  be  con- 
strued so  strictly  as  to  forfeit  the  insurance 
on  account  of  the  minor  mistakes  or  discre- 
pancies in  the  diamond  record." 

But  no  substantial  compliance  with  the 
iron-safe  clause  is  shown  where  there  is  a 
hiatus  for  an  appreciable  period  in  the  record 
which  the  terms  of  the  book-warranty  clause 
require  the  insured  to  keep  and  to  produce 
for  the  inspection  of  the  insurer.  Fidelitv- 
Phcenix  Ins.  Co.  v.  Williams  (Ala.)  77  So. 
156. 

The  requirement  to  keep  a  set  of  books  im- 
plies that  the  entries  therein  shall  be  at  or 
^lear  the  time  of  the  occurrence  of  the  trans- 
action entered.  The  requirement  is  that  a 
record  of  the  business  shall  be  kept  in  a 
complete  form,  and  not  made  complete  for 
the  time  being  at  stated  or  irregular  intervals 
^y  the  recording  of  transactions  long  past. 


Governale  v.  Interstate  F.  Ins.  Co.  141  La. 
133,  74  So.  791 ;  Boulanger  v.  British  Under- 
wiiters,  141  La,  461,  75  So.  207;  Penix  v. 
American  Cent.  Ins.  Co.  106  Miss.  145,  63  So. 
346;  Wadleigh  v.  Home  Ins.  Co.  38  Okla.  316, 
132  Pac.  1111. 

Thus  in  Boulanger  v.  British  Underwriters, 
supra,  the  policy  in  suit  provided  that  "the 
assured  will  keep  a  set  of  books  which  shall 
clearly  and  plainly  present  a  complete  record 
of  the  business  transacted,  including  all  pur- 
chases, sales  and  shipments,  both  for  cash 
and  credit,  from  the  date  of  inventory  as 
piovided  for  in  the  first  section  of  this  clause 
and  during  the  continuance  of  the  policy." 
It  appeared  that  the  insured  made  a  mem- 
orandum on  a  slip  of  each  amount  of  cash 
received  and  of  each  credit  sale  and  kept 
these  slips  in  a  drawer,  and  entered  them  in 
his  cashbook  and  ledger  on  Friday  nights; 
that  he  destroyed  the  cash  slip  after  he  had 
entered  it  and  preserved  the  credit  slip  until 
the  customer  had  paid,  when  he  returned  it 
to  him;  that  the  credit  sales  were  itemized 
on  the  slips,  but  were  entered  in  the  ledger 
under  the  general  designation  of  merchandise ; 
that  he  kept  account  of  his  purchases  by 
preserving  the  invoices,  except  that  sometimes 
purchases  were  made  for  cash  without  any 
invoice,  and  that  of  these  he  kept  no  account. 
The  court  in  sustaining  the  judgment  of  the 
lower  court  against  the  insured,  said:  "We 
think  the  entries  should  be  made  in  the  books 
without  unnecessary  delay.  If  thus  promptly 
made,  they  are  more  likely  to  be  correct  and 
honestly  made.  The  insurance  company  is 
clearly  at  great  disadvantage  in  having  to 
trust  to  the  insured  to  make  the  record  cor- 
rectly; this  disadvantage  should  not  be  in- 
creased by  allowing  him  to  make  this  record 
periodic&lly,  instead  of  regularly  as  the  tacts 
to  be  recorded  come  into  existence.  If  he 
can  wait  one  week  to  make  the  entries,  whv 
not  two  weeks,  or  longer;  and  if  the  making 
of  the  slips  is  keeping  a  set  of  books  why  en- 
ter the  slips  in  a  book  at  all?" 

So,  a  ledger,  showing  the  amount  of  cash 
deposited  at  intervals  of  from  one  to  four 
days  in  the  bank,  after  deducting  all  ex- 
penses of  the  business  for  each  day  precedin<.j 
the  fire,  has  been  held  not  to  be  a  substantial 
compliance  with  the  requirements  of  a  book 
warranty.  W^adleigh  v.  Home  Ins.  Co.  38 
Okla.  316,  132  Pac.  1111. 

Where  it  appeared  that  an  insured  persrm 
failed  to  comply  with  the  terms  of  the  policy 
ill  not  keeping  a  set  of  books  by  which  his 
stock  account  or  his  cash  sales  could  be  de- 
termined, or  his  cash  sales  separated  from 
his  credit  bills,  and  that  such  records  as  had 
been  kept,  except  his  ledger,  were  destroyed 
by  fire,  it  was  held  that  there  was  no  evidence 
from  which  an  insurance  company  could  ar- 
rive at  the  value  of  the  stock  insured.    Farm- 
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era'  Mut.  F.  Assoc,  v.  Steed,  20  Ga.  App.  329, 
93  S.  E.  76. 

Where  the  ledger  of  an  insured  contained 
only  a  record  of  purchases  by  "bill,"  without 
any  other  description  of  the  goods  or  articles 
represented  thereby,  it  was  held  that,  in  the 
absence  of  sufficient  record  evidence  showing 
that  the  goods  so  purchased  were  suljject  to 
the  terms  of  the  policy  as  to  keeping  and 
preserving  books,  the  ledger  entries  were  not 
a  substantial  compliance  therewith.  Insur- 
ance Co.  of  North  America  v.  Williams 
(Ala.)   77  So.  159 

In  Cohen  v.  Home  Ins.  Co.  (Del.)  97  Atl. 
1014,  it  appeared  that  the  insured  did  not 
have  an  iron-safe  clause  and -did  not  produce 
any  original  bills  of  goods  received  from 
the  time  of  the  taking  of  the  inventory  until 
the  time  of  the  fire,  and  he  stated  that  the 
original  bills  were  all  destroyed,  but  did  not 
produce  duplicates  of  the  bills.  He  produced 
a  number  of  loose  papers  purporting  to  be  a 
daily  record  of  his  cash  on  hand,  cash  re- 
ceived, and  cash  paid  from  the  money  drawer, 
and  these  papers  had  been  sent  to  his  home 
from  time  to  time.  He  had  about  eight  credit 
customers  and  kept  a  book  showing  his  credit 
sales  but  it  was  destroyed  in  the  fire;  and  it 
appeared  in  the  testimony  that  his  unpaid 
credit  sales  at  the  time  of  the  fire  amounted 
to  not  more  than  $125.  The  court  held  that, 
under  the  facts,  the  insured  failed  to  comply 
substantially  with  the  conditions  of  the 
policy. 

In  Phoenix  Ins.  Co.  v.  Bourgeois,  106  Miss. 
698,  63  So.  212,  it  appeared  that  the  provi- 
sions of  the  policy  requiring  the  insured  to 
keep  a  set  of  books,  read  as  follows:  "The 
insured  will  keep  a  set  of  books,  which  shall 
clearly  and  plainly  present  a  complete  record 
of  business  transacted,  including  all  pur- 
chases, sales,  and  shipments,  both  for  cash 
and  credit,  from  tlie  date  of  inventory  as 
provided  for  in  the  lirst  section  of  this  clause, 
and  during  the  continuance  of  this  policy." 
It  was  held  that  the  books  should  show  sub- 
stantially the  total  received  since  the  last 
inventory,  and  the  total  that  had  gone  out, 
and  that  the  books  were  insufficient  if  the 
actual  value  of  the  property  destroyed  could 
not  be  ascertained  with  reasonable  certainty 
therefrom.  The  court  said:  "Account  books 
are  for  the  purpose  of  keeping  a  record  of 
one's  business.  The  record  is  necessary,  so 
that  it  may  be  known  .what  property  is  in 
hand."  See  also  Hartford  F.  Ins,  Co.  v. 
Farris,  116  Va.  880,  83  S,  E.  377. 

A  book-warranty  clause  is  not  retrospective 
in  its  nature,  and  the  books  thereby  required 
to  be  kept  are  not  intended  to  cover  transac- 
tions prior  to  the  date  of  the  execution  of  the 
policy.  Scottish  Union,  etc.  Ins.  Co.  v. 
Moore  Mill,  etc.  Co.  43  Okla.  370,  143  Pac. 
12.     See  also  Polizzi  v.  Commercial  F.  Ins. 


Co.  255  Pa.  St.  297,  99  Atl.  907.  In  Hart- 
ford F.  Ins.  Co.  V.  Farris,  116  Va.  880,  83 
S.  E.  377,  it  was  held  that  the  inventory  was 
the  foimdation  of  the  system  of  bookkeeping 
required  by  the  book  warranty  contract,  and 
that  the  bookkeeping  began  only  from  the 
date  of  the  inventory  required  to  be  taken. 
In  Springfield  Fire,  etc.  .Ins.  Co.  v.  Griffin 
(Okla.)  166  Pac.  431,  the  policy  in  suit  con- 
"tained  the  following  book-warranty  clause: 
"The  insured  will  keep  a  set  of  books  which 
shall  clearly  and  plainly  present  a  complete 
record  of  the  business  transacted,  including 
all  purchases,  sales  and  shipments  or  such 
stock  both  for  cash  and  credit,  from  the 
date  of  the  inventory  provided  for  in  the 
first  section  of  this  clause,  and  during  the 
continuance  of  this  policy."  The  court,  in 
construing  the  term  "and  during  the  con- 
tinuance of  this  policy,"  said  "Does  not  this 
part  of  the  section,  it  may  be  argued,  re- 
quire the  keeping  of  books  from  the  date  of 
the  policy  during  its  continuance?  This  lan- 
guage, considered  in  view  of  the  context, 
clearly  means  that  from  the  date  the  duty  ta 
keep  books  once  attaches  it  continues  during 
the  life  of  the  policy.  It  is  not  to  be  read 
separate  from  the  preceding  part  of  the  sec- 
tion of  which  it  is  a  part."  And  the  court 
held  that  the  production  by  the  insured  of  his 
last  inventory  and  the  next  preceding  in- 
ventory together  with  a  complete  set  of  books 
kept  from  the  date  of  the  last  inventory  to 
the  date  of  the  fire,  was  a  sufficient  compli- 
ance with  the  terms  of  the  clause. 


Making  and  Pbesebyino  Inyentobt. 

It  may  be  stated  as  a  general  rule  that 
though  the  iron-safe  clause  of  an  insurance 
policy  requires  an  itemized  inventory  a  for- 
feiture will  not  be  declared  merely  because  a 
few  items  are  not  in  strict  accord  with  the 
terms  of  the  contract  of  insurance.  Royal 
Ins.  Co.  V.  Morgan,  122  Ark.  243,  183  S.  W. 
198;  Penix  v.  American  Cent.  Ins.  Co.  106 
Miss.  145,  63  So.  346;  Hanover  F.  Ins.  Co. 
V.  Eisman,  45  Okla.  639,  146  Pac.  214;  Cam- 
den F.  Ins.  Co.  V.  Yarbrough  (Tex.)  182  S, 
W.  66.  " 

Thus  in  the  case  first  cited,  an  action  on 
a  fire  insurance  policy  issued  on  a  stock  of 
yellow  pine  timber,  it  was  insisted  by  the 
insurer  that  the  inventory  was  not  sufficient 
to  constitute  compliance  with  the  terms  of 
the  policy,  although  it  was  taken  within  the 
thirty  days  prescribed  therein.  The  inven- 
tory, it  appeared,  gave  the  dimensions  of  the 
lumber  in  each  pile  and  stated  the  total  num- 
ber of  feet  in  each  pile,  but  did  not  show  in 
any  way  the  dimensions  of  the  piles,  and  it 
was  contended  that  this  omission  was  fatal, 
aa  without  that  information  the  adjuster  for 
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the  iiiBurance  company  could  not  verify  the 
accuracy  of  the  items  set  forth.  The  court 
held  that  it  was  a  strained  contention  to 
say  that  the  inventory  was  not  sufficient  on 
that  account.  It  also  appeared  that  there 
was  one  item  on  the  inventory  which  was 
not  specific,  namely,  an  item  of  40,000  feet 
of  lumber  described  as  being  on  a  lumber 
tram.  The  inventory  showed  522,000  feet  of 
lumber  on  hand  at  that  time,  and  that  part 
which  was  not  itemized  was  only  a  small 
portion  of  the  whole  amount,  and  was  lumber 
lying  in  bulk  near  the  tramways,  which  could 
not  be  conveniently  measured.  The  court 
held  that  the  failure  to  itemize  that  small 
portion  of  the  total  amount  of  lumber  did 
not  constitute  a  breach  of  the  warranty  with 
regard  to  taking  an  inventory.  To  the  same 
effect  see  Camden  F.  Ins.  Co.  v.  Yarbrough 
(Tex.)  182  S.  W.  66,  which  was  an  action 
brought  to  recover  on  a  policy  of  insurance 
issued  on  a  stock  of  lumber.  It  was  claimed 
by  the  insured  that  the  inventory  did  not 
meet  with  the  requirements  of  the  policy,  in 
that  it  did  not  give  the  class  of  lumber,  i.  e., 
as  to  how  much  of  it  was  first  class,  how 
much  was  second  class,  and  did  not  state  its 
value.  It  further  appeared  that  the  inven- 
tory showed  the  number  of  pieces  of  the  pine, 
oak,  and  gum  lumber  separately;  and  also 
showed  the  dimensions'  of  the'  pieces  and  the 
total  number  of  feet  of  the  pine,  gum,  and 
oak  separately.  The  court  held  this  to  be 
a  substantial  compliance  with  the  terms  of 
the  policy. 

In  Hanover  F.  Ins.  Co.  v.  Eisman,  45  Okla. 
639,  146  Pac.  214,  it  appeared  that  a  policy 
of  insurance  required  the  insured  to  take  ''an 
itemized  inventory  of  stock  hereby  insured;** 
and  it  was  claimed  that  the  inventories  were 
fataUy  defective,  in  that  they  were  not  item- 
ized in  accordance  with  the  warranty  clause. 
The  court  said:  **It  will  be  remembered  that 
the  property  insured  consisted  in  part  at 
least  of  a  wholesale  stock  of  merchandise; 
and  doubtless  a  sample  line  had  a  definite 
and  certain  meaning,  as  embracing  samples 
of  the  various  goods  kept  for  sale  in  such 
an  establishment,  and  described  as  certain! v 
and  intelligently  to  those  engaged  in  and 
acquainted  with  such  business  the  articles 
contained  in  such  sample  line  and  their  value 
as  if  each  had  been  specifically  named  and 
its  value  given.  Again,  there  appears  in  said 
inventory  as  one  item,  'Merchandise  stock  of 
Thomas  Bros.,  $1,200.00.*  This  stock  of  goods 
had  been  purchased  by  the  plaintiffs  from 
Thomas  Bros,  of  Tishomingo,  Okla.,  and  was 
placed  in  bulk  in  their  store  at  Oklahoma 
City  shortly  before  the  taking  of  the  last  in- 
ventory. There  are  numerous  other  items  in 
said  inventory,  such  as,  *1  Lot  Flu.  &  Susp. 
But.  &  Buckles  ft  Supplies,  $50.00.*  All  of 
these  items  aggregate  but  one-ninth  of  the 


entire  inventory;  and  the  remainder  of  said 
stock  of  merchandise  appears  in  said  inven- 
tory item  by  item  with  the  values  set  op- 
posite. Should  all  of  the  goods  which  it 
is  claimed  are  not  properly  itemized  be  elim- 
inated from  the  inventory,  and  not  considered, 
the  merchandise  on  hand  at  the  time  of  the 
fire  amounted  in  value  to  almost  $42,000. 
The  total  recovery  was  but  for  $2^000. 
While  this  method  of  taking  an  inventory  is 
properly  subject  to  criticism,  yet  the  defi- 
ciencies complained  of  do  not  pervade  it  as 
.  a  whole,  nor  constitute  its  controlling  feature. 
We  are  of  the  opinion  that,  as  an  entirety, 
the  inventory  as  made  substantially  meets 
the  requirements  of  the  policies.'* 

In  Springfield  Fire,  etc.  Ins.  Co.  v.  Shapoff, 
179  Ky.  804,  201  S.  W.  1116,  it  appeared  that 
the  insured  had  taken  an  inventory  of  his 
goods  prior  to  removing  them  to  another 
town  about  three  weeks  before  the  fire;  on 
their  arrival  he  had  checked  up  the  goods  and 
found  none  missing,  and  had  made  no  sub- 
stantial amount  of  sales  before  the  time  of 
the  fire.  It  was  held  that  this  was  a  suffi- 
cient* compliance  with  the  reqliirements  of 
the  policy  as  to  the  taking  of  an  inventory. 
While  that  case  arose  in  Kentucky,  where 
the  validity  of  the  iron-safe  clause  is  not 
recognized,  the  policy  of  insurance  in  question 
was  written  in  Mississippi. 

The  removal  by  the  insured  of  a  portion  of 
his  stock  to  another  place  of  business  con- 
ducted by  him,  and  his  failure  to  have  the 
transaction  entered  on  his  books,  has  been 
held  to  render  the  policy  null  and  void. 
Govemale  v.  Interstate  F.  Ins.  Co.  141  La. 
133,  74  So.  791. 

In  Westchester  F.  Ins.  Co.  v.  McMinn 
(Tex.)  198  S.  W.  638,  the  insured  sought  a 
recovery  on  three  policies,  one  issued  I>ecem- 
ber  2,  1914,  one  issued  January  4,  1015,  and 
the  third  issued  January  8,  1915.  The  fire 
occurring  January  17,  1916.  The  inventory 
clause  .of  the  policy  provided  as  follows: 
"The  assured  will  take  a  complete  itemized, 
inventory  of  stock  on  hand  at  least  once  in 
each  calendar  year,  and  within  twelve  months 
of  the  last  preceding  inventory  if  such  has 
been  taken.  Unless  such  an  inventory  has 
been  taken  within  twelve  months  prior  to 
the  date  of  this  policy,  and  together  with  a 
set  of  books  showing  a  complete  record  of 
business  transacted  since  the  taking  of  such 
inventory,  is  on  hand  at  the  date  of  this 
policy,  one  shall  be  taken  within  thirty  days 
after  the  date  of  this  policy,  or  in  each  and 
every  case  this  entire  policy  shall  be  null  and 
void.'*  The  insurer  contended  that  an  inven- 
tory was  not  taken  within  twelve  calendar 
months  prior  to  the  policy  issued  in  Decem- 
ber, 1914,  or  within  thirty  days  after  its 
date.  The  court  in  summing  up  the  evidence, 
said:     "It  appeared  from  the  testimony  that 
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defendant  in  error  commenced  business  No- 
vember 23|  1913,  with  a  stock  of  goods  he 
purchaHed  a  short  time  before  that  date, 
worth  about  $9,000  according  to  an  invoice 
or  inventory  made  of  same,  then  verified  as 
correct.  He  testified  that  he  had  engaged  in 
the  mercantile  business  before  he  so  com- 
menced business,  and  always  before  had  taken 
an  inventory  of  his  stock  on  January  1st; 
that  he  did  not  take  such  an  inventory  Jan- 
uarv  1,  1914,  because  he  had  not  sold  exceed- 
ing  $25  worth  of  goods  to  that  date,  so  that 
an  inventory  taken  then  would  have  been,  sub- 
stantially, the  same  as  the  one  made  at  the 
time  he  'commenced  business.  He  further 
testified  that  he  commenced  taking  an  in- 
ventory before  December  25,  1914 — *a  few 
days*  before  that  date,  his  clerk  testified. 
Tlie  taking  of  the  inventory  so  commenced 
was  incomplete  when  the  fire  occurred  Jan- 
uary 17,  1915.  So  far  as  taken  and  preserved 
the  inventory  showed  goods  worth  $9,667.67 
then  on  hand,  which  defendant  in  error  tes- 
tified represented  about  five-sixths  of  the 
stock.  Defendant  in  error  further  testified 
that  he  preserved  then  and  had  invoices  made 
by  sellers  thereof,  covering  all  goods  pur- 
chased by  him  after  he  commenced  business 
November  23,  1913,  to  the  date  of  the  fire, 
and  that  the  goods  so  purchased  by  him,  as 
they  were  received  and  placed  with  his  stock, 
were  checked  by  the  invoices.  It  is  clear 
that  it  appeared  from  the  testimony  recited 
that  the  stipulation  in  the  policy  invoked  by 
plaintiff  in  error  was  not  literally  complied 
Avithr  in  that  an  inventory  of  the  stock  of 
goods  not  having  been  taken  within  twelve 
months  before  the  policy  was  issued,  one  was 
not  taken  within  thirty  days  after  it  was 
issued.  But  whether  it  was  a  sufficient  basis 
for  finding  that  the  stipulation  had  been 
substantially  complied  with  is  another  ques- 
tion. We  think  it  was.  The  inventory  or 
invoice  made  when  defendant  in  error  pur- 
chased the  stock  of  goods  in  November,  1913, 
was  preserved  by  him  and  tendered  to  plain- 
'tiflf  in  error  after  the  fire  occurred.  If  the 
different  articles,  and  the  value  attached 
thereto,  which  went  to  make  up  .  the  stock 
on  hand  at  a  given  time  within  twelve  months 
before  the  date  of  the  issuance  of  the  policy 
might  with  reasonable  certainty  have  been 
ascertained  from  that  inventory  (Western 
Assur.  Co.  V.  Kemendo,  94  Tex.  367,  60  S.  W. 
661),  then  it  contained  the  information  plain- 
tiff in  error  contracted  for,  and,  we  think, 
should  be  held  to  have  been  a  sufficient  com- 
pliance with  the  stipulation.  If  the  tes- 
timony of  defendant  in  error  that  not 
exceeding  $25  worth  of  stock  covered  by  that 
inventory  was  sold  before  January  1,  1914, 
was  true,  then  certainly  the  inventory  showed, 
substantially,  all  the  articles  in  the  stock 
on  January  1,  1914.    If  it  did,  then  we  see 


no  reason  why  the  production  of  that  in- 
ventory was  not  such  a  compliance  with  the 
stipulation  as  to  relieve  defendant  in  error 
of  the  forfeiture  claimed  because  he  failed  to 
take  an  inventory  of  his  stock  within  thirty 
days  after  the  policy  was  issued.  -By  the 
terms  of  the  stipulation, .  if  he  had  taken  an 
inventory  within  the  twelve  months  preceding 
the  issuance  of  the  policy,  he  was  not  bound 
to  take  one  within  thirty  days  after  it  was 
issued.  Having  produced  an  inventory  which 
furnished,  substantially,  all  the  information 
one  taken  within  twelve  months  before  the 
date  of  the  issuance- of  the  policy  would  have 
contained,  we  think  the  one  furnished  should 
be  held  to  have  been  a  sufiicient  compliance 
with  his  undertaking,  notwithstanding  it  was 
not  taken  within  the  limit  of  the  time  spec- 
ified.'* 

In  National  Union  F.  Ins.  Co.  v.  Walker 
(Tex.)  166  S.  W.  1095,  it  was  alleged  that 
there  was  a  violation  of  the  following  war- 
ranty contained  in  the  policy  of  insurance: 
"Iron-safe  Clause.  The  following  covenant 
and  warranty  is  hereby  made  a  part  of  this 
policy:  (1)  The  assured  will  take  a  complete 
itemized  inventory  of  stock  on  hand  at  least 
once  in  each  calendar  year,  and  unless  such 
inventory  has  been  taken  within  twelve  cal- 
endar months  prior  to  the  date  of  this 
policy,  one  shall  be  taken  in  detail  within 
thirty  days  after  issuance  of  this  policy  or 
this  policy  shall  be  null  and  void  from  such 
date."  The  court  said:  "The  policy  was 
issued  on  October  21,  1907,  and  the  fire  oc- 
curred October  3,  1908.  The  assured  began 
business  in  the  building  covered  by  the  pol- 
icy September  20,  1907,  and  it  is  undisputed 
that  no  inventory  had  been  taken  within 
twelve  calendar  months  prior  to  the  date  of 
the  policy.  It  is  also  undisputed  that  no 
inventory  of  stock  on  hand  was  taken  within 
thirty  days  after  the  issuance  of  the  policy, 
but  an  inventory  was  taken  May  18,  1908, 
showing  the  amount  of  bran,  oats,  and  sacks 
on  hand,  but  afiSxing  no  values  thereto.  The 
iron-safe  clause  referred  to  also  contained  the 
following:  '(2)  Tlie  assured  will  keep  a 
set  of  books  which  shall  clearly  and  plainly 
present  a  complete  record  of  business  trans- 
acted including  all  purchases  and  sales  and 
shipments,  both  for  cash  and  credit,  from 
date  of  inventory  as  provided  for  in  the  first 
section  of  this  clause,  and  also  from  date  of 
last  preceding  inventory,  if  such  has  been 
taken,  and  during  the  continuance  of  the  pol- 
icy. (3)  The  assured  will  keep  such  books 
and  inventory  and  also  the  last  preceding 
inventory,  if  such  has  been  taken,  securely 
locked  in  a  fireproof  safe  at  night  and  at  all 
times  when  the  building  mentioned  in  thia 
policy  is  not  actually  opened  for  business,  or 
failing  in  this,  the  assured  will  keep  such 
books  and  inventories  in  some  secure  place 
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not  exposed  to  a  fire  which  would  destroy  the 
aforesaid  building  and  unless  such  books  and 
inventories  are  produced  and  delivered  to  this 
company  for  examination  after  loss  or  dam- 
age by  fire  to  personal  property  insured  here- 
under, this  policy  shall  be  null  and  void  and 
no  suit  or  action  shall  be  maintained  herein. 
It  is  further  agreed  that  the  receipt  of  such 


a  compliance  with  one  requirement  would  not 
take  the  place  of  a  compliance  with  the 
other." 

A  mere  summary  has  been  held  not  to  con- 
stitute an  inventory.  Royal  Ins.  Co.  v. 
Morgan,  122  Ark.  243,  183  S.  W.  198. 

The  fact  that  the  insured  keeps  all  original 
invoices  has  generally  been  held  not  to  be  a 


lK)oks  and  inventories  for  the  examination  of    ^sufiicient  compliance  with  the  requirement  of 


the  same  shall  no];  be  an  admission  of  any 
liability  under  the  policy  nor  a  waiver  of  any 
defense  to  same.'  The  plaintiff's  testimony 
tended  to  show  that  such  books  were  kept 
and  the  accounts  maintained  in  such  a  way 
that  from  these,  together  with  the  invoices  of 
purchases,  it  was  possible  to  determine  on 
any  day  the  amount  of  goods  on  hand.  In 
short,  the  evidence  is  such  as  to  justify  a 
verdict,  to  the  effect  that  parts  2  and  3  of  the 
iron-safe  clause  had  been  fully  complied  with, 
and  the  insistence  is  urged  upon  us  that  there 
has  been  a  substantial  compliance  with  part 
one  first  quoted  as  to  justify  a  recovery  here- 
in. It  is  quite  well  settled  that  in  construing 
insurance  contracts  that  interpretation  most 
favorable  to  the  assured  will  be  adopted.  It 
is  therefore  held  .that  a  substantial  compli- 
ance with  the  requirements  of  such  a  contract 
is  .sufficient.  Thuringia  Ins.  Co.  v.  Kemendo, 
94  Tex.  367,  61  S.  W.  1102. .  But  as  we  view 
the  present  case  there  is  not  even  a  substan- 
tial compliance  with  section  1  of  the  iron- 
»afe  clause,  inasmuch  as  no  inventory  what- 
ever was  taken  within  thirty  days,  of  the 
issuance  of  the  policy  and  none  had  been 
taken  within  the  twelve  calendar  months 
prior  thereto.  Whatever  hardships  may  re- 
sult, we  are^  not  at  liberty  to  make  any  con- 
tracts for  the  parties,  but  at  most  can  only 
adopt  a  liberal  rule  of  interpretation  In  favor 
of  the  insured  for  the  purpose  of  avoiding  a 
forfeiture.  The  most  liberal  compliance  with 
other  sections  of  the  clause  cannot  possibly 
be  held  to  be  a  substantial  compliance  with 
the  first  section,  but  cm  the  other  hand  Is  no 
compliance  at  all.  .  .  .  The  parties  have 
seen  fit  to  contract  not  only  for  the  keeping  of 
books  by  the  insured,  but  for  an  inventory  as 
well,  and  that  such  books  and  inventory  shall 
be  produced  and  delivered  to  the  company 
for  examination  after  loss  or  damage  by  fire. 
In  keeping  the  books  the  insured  has  done  no 
more  than  his  contract  required  him  to  do. 
%  language  equally  binding  in  its  terms  he 
has  undertaken  to  furnish  an  inventory  which 
he  had  admittedly  failed  to  do,  unless  the 
keeping  of  the  books  in  accordance  with  sec- 
tion 2  of  the  iron-safe  clause  has  the  effect  of 
an  inventory  by  supplying  the  information  to 
^  had  by  this  means.  As  indicated  by  the 
terms  of  the  contract,  the  parties  have  treated 
the  inventory  and  books  as  different  things 
and  by  stipulating  for  the  production  of  both 
have  indicated  as  clearly  as  words  can  that 


the  iron-safe  clause  as  to  the  taking  of  an 
inventory,  Hartford  F.  Ins.  Co.  v.  Farris, 
116  Va.  880,  83  S.  E.  377 ;  Fisher  v.  Sun  Ins. 
Co.  74  W.  Va.  729,  83  S.  K.  729,  L.R.A.1915C 
619;  Hartford  F.  Ins.  Co.  v.  Adams  (Tex.) 
158  S.  W.  231;  Mechanics',  etc.  Ins.  Co.  v. 
Davis  (Tex.)  167  S.  W.  175.  Thus  in 
Mechanics',  etc.  Ins.  Co.  v.  Davis,  supra,  it 
appeared  that  a  policy  contained'  the  follow- 
ing provisions:  ^The  assured  will  take  a 
complete  itemized  inventory  of  stock  on  hand 
at  least  once  in  each  calendar  year,  and 
within  twelve  months  of  tlie  last  preceding 
inventory,  if  such  has  been  taken.  I'nless 
such  inventory  has  been  taken  within  twelve 
calendar  months  prior  to  the  date  of  thia 
policy,  and  together  with  a  set  of  books  show- 
ing a  complete  record  of  business  transacted 
since  the  taking  of  such  inventory,  is  on  hand 
at  the  date  of  this  policy,  one  shall  be  taken 
within  thirty  days  after  the  date  of  this 
policy,  or,  in  each  and  either  case,  this  entire 
policy  shall  be  null  and  void.'**  The  policy 
was  issued  August  19,  1912,  at  which  time 
the  insured  had  been  in  business  less  than 
twelve  months,  and  the  first  inventory  was 
taken  in  November,  1912.  It  was  contended 
on  the  part  of  the  insured  that  there  was 
an  inventory  taken  in  April  before  the  pol- 
icy was  issued.  The  court  held  that  this  con- 
tention was  not  supported  by  the  record,  be- 
cause the  paper  that  the  insured  contended 
was  an  inventory  merely  had  incorporated 
therein  the  invoice  of  goods  purchased  during 
the  months  of  April,  May,  and  a  part  of 
June ;  and  that  this  was  not  such  a  complete, 
itemized  inventory  as  the  law  required,  be< 
cause  the  invoices  were  not  inventories  in  the 
sense  of  that  requirement. 

In  Hartford  F.  Ins.  Co.  v.  Adams  (Tex.) 
158  S.  W.  231,  the  policy  in  suit  required 
the  insured  to  take  a  complete  itemized  inven- 
tory of  the  stock  on  hand  within  thirty  days 
after  the  date  of  the  policy,  which  he  neglect- 
ed to  do.  The  insured  testified  on  the  trial: 
"I  kept  my  original  invoices  showing  each 
item  of  the  goods  purchased  from  the  time  I 
opened  business  to  the  fire  and  offer  them  in 
lieu  of  inventory.  They  represent  the  goods 
I  bought."  The  appellate  court,  in  deciding 
that  this  did  not  constitute  an  inventory, 
said:  "Defendant  in  error  relies  in  this  case 
on  invoices  of  the  goods  by  which  they  were 
purchased  as  being  equivalent  to  an  inven- 
torv  of  the   stock   and  as  constitutins   sub- 
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stantial  compliance  with  the  requirement  of 
an  inventory.  The  parties  having  stipulated, 
as  they  had  the  right  to  do,  for  a  record  of 
the  class  of  an  'inventory*  which  *the  assured 
will  take/  it  is  not  believed  that  the  courts 
would  be  justified  in  so  changing  the  language 
of  the  parties  as  to  compel  the  insurance 
company  to  accept  a  record  of  a  different 
class  or  a  substitute  for  that  which  it  had 
contracted  for.  And  there  is  a.  practical  dif-- 
ference  between  submitting  an  inventory 
taken  of  stock  in  the  stor^  and  offering  an 
invoice  of  goods  by  which  they  were  pur- 
chased. For  invoices  to  have  any  verity  as 
evidence  of  goods  received  into  a  stock  of 
merchandise,  it  would  become  necessary  to 
show  outside  the  invoice  that  the  goods  were 
checked  with  the  invoice  at  the  time  they 
were  received  into  the  store  and  were  found 
to  be  correct  in  quantity  and  soundness,  and 
that  the  merchandise  represented  by  the  in* 
voice  was  actually  received  into  the  house 
and  added  to  the  stock  before  the  cloae  of 
the  period  for  which  the  invoices  are  to  be 
used  as  an  inventory,  for  it  is  commonly 
known  that  invoices  most  frequently  precede 
shipments  and  sometimes  the  goods  are  only 
on  approval.  It  must  be  assumed  that  the 
parties  contemplated  there  was  a  practical 
and  substantial  difference  between  an  inven- 
tory and  commercial  invoices  by  stipulating, 
as  they  did,  for  an  inventory  to  be  taken  by 
the  assured.  '  It  has  been  decided  that  the 
furnishing  of  invoices  by  which  goods  were 
purchased  was  not  a  compliance  with  the 
requirement  of  taking  an  inventory  by  the 
assured  within  thirty  days  after  the  date  of 
the  policy." 

In  Hartford  F.  Ins.  Co.  v.  Farris,  116  Va. 
880,  83  S.  E.  377,  the  policy  sued  on  provid- 
ed that  if  an  inventory  had  not  been  taken 
within  twelve  months  prior  to  the  date  of  the 
policy,  one  must  be  taken  within  thirty  days 
from  the  issuance  of  the  policy.  It  was  con- 
tended by  the  insured  that  by  reason  of  the 
fact  that  he  started  business  on  August  11, 
1911,  taking  out  the  policy  of  insurance  on 
vSeptember  19,  1911,  and  the  fire  which  totally 
destroyed  his  stock  of  goods,  occurred  on  the 
morning  of  January  20,  1912,  just  four 
months  after  his  policy  was  issued,  and  he 
had  furnished  thfe  insurance  company  certain 
books  kept  by  him,  also  duplicate  bills  of 
purchases  he  had  made,  which  had  been  ex- 
amined by  the  insurance  company's  agents, 
who  had  three  times  personally  examined  him, 
he  had  substantially  complied  with  the  pro- 
visions of  the  "ir,on-safe  clause"  in  his  policy. 
The  court  said:  'This  contention  is  without 
merit.  It  is  perhaps  true  that  in  the  case 
of  a  store  opening  with  an  entirely  new  stock 
of  goods  on  or  about  the  date  of  the  issuance 
of  the  policy,  the  invoices  of  the  first  lot  of 
goods  put  into  it,  giving  quantities  thereof  by 


items,  with  the  cost  price,  if  preserved  and 
kept  for  production  upon  the  demand  of  the 
insurer  as  and  for  an  inventory,  would  con- 
stitute such  a  list,  and  the  insured  would  be 
considered  as  having  substantially  complied 
with  so  much  of  the  policy  as  required  the 
taking  of  an  inventory;  but  that,  as  is  read- 
ily to  be  observed  from  the  facts  above  stated, 
is  not  this  case.  The  plaintiff  was  not  only 
under  contract  obligation  to  the  defendant 
to  take,  preserve  and  produce  a  complete  in- 
ventory, but  such  a  set  of  books  as  would 
clearly  and  plainly  present  a  complete  record 
of  the  business  he  transacted,  and  was  also 
to  produce,  when  required,  all  of  the  invoices 
and  other  vouchers  showing  the  articles  he 
purchased  and  the  prices  paid  or  to  be  paid 
for  same.  He  did  not  pretend  to  keep  a  set 
of  books,  such  as  are  contemplated  and  stip- 
ulated for  in  his  policy  contract,  but  after 
the  fire  that  destroyed  his  stock  of  goods,  he 
produced  certain  statements  which  he  claimed 
were  invoices  and  served  as  an  explanation 
and  verification  of  the  books  he  had,  in  view 
of  the  fact  that  he  had  just  opened  up  and 
begun  his  business  within  less  than  forty-five 
days  prior  to  the  issuing  and  delivery  of 
his  policy;  and,  furthermore,  that  these  in- 
voices of  his  purchases  were  entitled  to  the 
force  and  effect  of  an  inventory.  Not  only 
are  the  authorities  uniform  in  holding  that 
'invoices'  cannot  be  substituted  for  'inven- 
tories,' but  the  statements  which  the  plain- 
tiff in  this  case  called  invoices  and  filed  as 
evidence  over  the  objection  of  the  defendant 
9Te  in  fact  mere  statements  showing  nothing 
but  dates  and  figures,  and  were  put  into  the 
ease,  as  it  would  seem,  without  any  sort  of 
order,  some  of  them  in  Hebrew  or  Syrian 
language,  besides  being  in  such  a  confused 
state  that  neither  the  jury  nor  anyone  else 
could  have  understood  their  meaning.  Most 
of  them  do  not  show  to  whom  the  goods  were 
billed,  but  merely  the  name  of  the  consignor 
and  the  amount  of  the  bill,  and  in  a  number 
of  others  the  goods  do  not  even  appear  to 
have  been  sold  to  the  plaintiff,  Joseph  Farris, 
but  to  H.  Farris  &,  Bro.  Gus.  Farris,  or  to 
Graham  Bargain  House.  The  invoices  which 
show,  with  reasonable  clearness,  that  the  sale 
of  the  goods  was  to  the  plaintiff  in  several 
instances,  and  the  amount  of  the  purchases, 
do  not  tell  the  kind  or  character  or  quantity 
of  the  goods — in  fact,  give  no  idea  as  to  what 
was  the  character  of  the  goods." 

In  Fisher  v.  Sun  Ins.  Co.  74  W.  Va.  729, 
83  S.  E.  729.  L.R.A.1915C  619,  it  was  said: 
"An  invoice,  supplied  after  the  fire  by  the 
wholesale  merchants  from  whom  plaintiff  had 
purchased  them  many  months  before,  is  not 
equivalent  to  taking  and  preserving  an  in- 
ventory of  the  goods  in  store,  nor  can  proof 
of  loss  in  that  manner  be  substituted  for  the 
method    provided    for   by   the    policy.      The 
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invoices  do  not  prove  that  the  goods  were 
actually  received  and  placed  in  the  building 
by  the  insured." 

Where  a  policy  provides  separate  amounts 
of  insurance  on  a  building,  the  fixtures  there- 
in, and  a  stock  of  goods,  and  contains  a 
clause  requiring  an  inventory  to  be  taken  and 
a  set  of  books  to  be  kept,  it  has  been  held 
that  such  a  policy  is  severable,  and  a  failure 
to  comply  with  the  conditions  applies  only 
to  the  stock  of  goods.  Ennis  v.  Retail  Mer- 
chants* Assoc.  Mut.  F.  Ins.  Co.  33  N.  D.  20, 
156  N.  W.  234;  Fisher  v.  Sun  Ins.  Co.  74 
W.  Va.  694,  83  S.  E.  729,  L.R.A.1915C  619; 
State  Mut.  F.  Ins.  Co.  v.  Kellner  (Tex.) 
169  S.  W.  636.  As  was  said  in  Fisher  v.  Sun 
Ins.  Co.  supra:  "The  iron-safe  clause  relates 
only  to  the  stock  of  merchandise,  and  non- 
compliance with  it  does  not  necessarily  affect 
defendant's  liability  with  respect  to  the  other 
property  insured.  It  was  not  intended  to 
apply  to  the  building  itself,  the  household 
furniture,  or  the  fixtures  in  the  building; 
and  notwithstanding  the  policy  expressly  pro- 
vides that  it  shall  be  void  and  no  action  shall 
be  maintained  upon  it,  if  any  of  the  warran- 
ties are  violated  the  rule  established  by  the 
great  -weight  of  decisions  is  that,  in  the 
absence  of  fraud  or  any  act  condemned  by 
public  policy,  the  contract  is  divisible  and  re- 
covery may  be  had  for  the  loss  of  other  prop- 
erty not  affected  by  the  particular  warranty 
broken.  The  risk  as  to  the  building,  fixtures 
and  household  furniture  is  in  no  wise  in- 
creased by  a  failure  to  preserve  an  account  of 
the  mercantile  transactions." 

FiBBPBOOF  Safe  ob  Other  Save  Pi^ob. 

It  is  not  necessary  that  the  books  and  in- 
ventories required  by  the  iron-safe  clause 
shall  be  kept  in  a  safe.  It  is  sufficient  if  the 
insured  keeps  them  safe  and  secure  from  loss 
by  fire  or  otherwise,  so  that  they  can  be 
produced  at  the  required  time.  But  a  total 
disregard  of  the  stipulation  to  keep  the  in- 
ventories and  books  of  a  business  in  a  fire- 
proof safe,  or  otherwise,  so  that  they  will 
not  be  destroyed  by  fire,  and  so  that  the 
insurer  may  verify  the  loss,  defeats  a  recovery 
by  the  insured.  Cohen  v.  Home  Ins.  Co. 
(Del.)  97  Atl.  1014;  Palatine  Ins.  Co.  v. 
Whitfield  (Fla.)  74  So.  869;  Crandon  v. 
iiome  Ins.  Co.  99  Kan.  785,  163  Pac.  458; 
Scottish  Union,  etc.  Ins.  Co.  v.  Cornett,  42 
Okla.  645,  142  Pac.  315;  Dickey  v.  Springfield 
Fire,  etc.  Ins.  Co.  (Okla.)  156  Pac.  204. 
Thus  in  the  case  last  cited  it  appeared  that 
the  members  of  a  firm  being  afraid  that  the 
safe  in  their  store  would  not  properly  protect 
their  books  from  fire,  the  books  were  each 
night  taken  to  the  rooms  of  one  of  the  part- 
ners at  a  hotel  about  one  block  from  their 
place  of  business,  and  the  firm's  journal  and 


an  old  ledger  were  destroyed  when  the  hotel 
burned.  The  court  held  that  the  insurer  was 
liable  under  the  iron-safe  clause,  as  the  in- 
sured was  still  able  to  produce  sufficient  data 
from  which  the  value  of  the  mercliandise  in 
stock  could  be  accurately  ascertained  at  the 
time  of  a  fire  which  subsequently  destroyed 
the  store.  The  court  said:  "The  record  fails 
to  show  any  objection  to  the  inventory  in 
evidence  taken  just  prior  to  the  fire,  or  as 
to  the  amount  of  goods  that-  had  been  sold 
since  the  inventory  was  taken,  or  it  is  con- 
amount  of  merchandise  added  to  the  stock 
since  the  inventory  was  taken,  or  is  it  con- 
tended that  the  said  data  did  not  practically 
show  the  loss  sustained  by  the  insured  by 
reason  of  the  fire.  In  short,  the  defense  of- 
fered by  said  several  companies  is  technical 
in  the  extreme.  Certainly  plaintiff  had  a 
right  to  establish  his  loss  by  any  competent 
evidence;  and  this  case  falls  squarely  within 
the  general  rule  that  the  purpose  of  said 
iron-safe  clause  was  accomplished  when  the 
insured  had  produced  data  from  which  the 
value  of  the  merchandise  in  stock  and  fixtures 
at  the  time  of  the  fire  could  be  accurately  as- 
certained, and  kept  books,  showing  the  busi- 
ness of  the  firm,  but  failed  to  produce  the 
same,  because  said  books  had  been  destroyed 
by  fire  at  a  place  where  the  insured  had  a 
right  to  keep  them." 

In  Hammond  v.  Niagara  F.  Ins.  Co.  92  Kan. 
861,  142  Pac.  936,  L.R.A.1915F  759,  it  ap- 
peared that  an  agent  of  the  insurance  com- 
pany visited  the  store  building  of  the  insured 
and  looked  over  its  dbntents,  and  hence  had 
an  opportunity  to  see  that  there  was  no  iron 
safe  in  the  building.  The  agent  testified  that 
he  did  not  observe  whether  there  was  an  iron 
safe  in  the  building,  but  that  he  had  no  dis- 
cretion as  to  the  iron-safe  clause,  as  that  was 
a  part  of  the  policies  issued  by  all  of  the 
companies  represented  by  him,  and  that  he 
had  no  authority  to  write  any  other  kind  of  a 
policy.  The  court  said:  "Even  if  he  had 
been  informed  that  there  was  no  safe  in  ^.he 
store  at  the  time,  it  would  not,  in  the  absence 
of  fraud,  relieve  the  insured  from  compliance 
with  a  plain  requirement  of  the  contract. 
In  such  a  case  it  would  have  been  his  duty 
to  have  procured  one,  or  else  have  used  the 
care  specified  in  the  alternative  provision  of 
the  clause." 

It  has  been  held  that  the  failure  of  the 
insured  to  produce  the  books  and  inventories, 
as  required  by  the  policy,  means  a  failure  to 
produce  them  if  they  are  in  existence  when 
called  for,  or  if  thcv  have  not  been  lost  or 
destroyed  by  the  fault,  negligence  or  design 
of  the  insured.  If  the  insured  has  made  a 
reasonable  effort  to  produce  the  required 
books  and  inventories,  and  has  failed  through 
no  fault  of  his  own,  such  substantial  compli- 
ance will  be  sufficient,  and  the  loss  and  con- 
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sequent  failure  to  produce  them  will  not 
invalidate  the  policy,  notwithstanding  a  pro- 
vision that  the  failure  to  produce  them  shall 
render  the  policy  null  and  void.  Western 
Nat.  L.  Ins.  Co.  v.  Williamson-Halsell-Frazier 
Co.  37  Okla.  213,  131  Pac.  691.  In  that  case 
tho  facts  which  the  evidence  tended  to  show 
were  stated  by  the  court  as  follows:  "An 
inventory  was  taken  and  kept  at  the  residence, 
of  the  insured  and  in  compliance  with  the 
requirements  of  the  policy;  that  a  few  days 
after  the  fire  a  representative  of  the  plaintiff 
called  upon  the  insured  with  reference  to  his 
indebtedness;  that  he  was  assisting  the  in- 
sured in  the  matter  of  making  his  proofs  of 
loss  and  collecting  his  insurance;  that  the 
books  were  delivered  to  this  agent  of  the 
plaintiff  for  use  in  settlement  with  the  in- 
surance company;  that  this  agent  received 
the  books  and  took  them  away  with  him; 
that  he  left  the  town  of  the  fire  upon  a 
train,  carrying  the  books;  that  he  laid  them 
upon  a  seat  in  the  railroad  car;  that  he 
changed  his  seat  to  engage  in  conversation 
with  some  one,  or  for  some  other  purpose, 
leaving  the  books;  that  he  went  to  sleep; 
that  he  was  to  get  off  at  Holdenville;  that 
when  the  train  stopped  he  awoke;  that  he 
looked  for  the  books  where  he  had  left  tliem 
and  in  several  adjoining  seats;  that  he  did 
not  have  time  to  make  further  search,  but 
had  to  jump  off  the  train;  that  he  wired  the 
railway  company  at  McAlester  to  make  fur- 
ther inquiries,  but  that  the  books  were  never 
found,  and  consequently  were  never  produced 
by  tho  insured  as  required  by  the  terms  of  the 
policy."  The  court  held,  under  the  facts, 
that  the  loss  of  the  books  did  not  defeat  the 
insured's  right  of  recovery  on  the  policy. 

"At    Night*'    or    "When    Not    Open    fob 

Business." 

As  a  general  rule  a  substantial  compliance 
with  the  terms  of  the  iron-safe  clause  requir- 
ing the  books  to  be  kept  in  a  safe  or  other 
safe  place  "at  night,"  or  "when  not  open  for 
business,"  is  all  that  is  required.  But  where 
the  books  are  destroyed  through  failure  of  the 
insured  to  protect  them  properly  he  cannot 
recover.  Jones  v.  .^tna  Ins.  Co.  201  111.  App. 
142;  Penix  v.  American  Cent.  Ins.  Co.  106 
Miss.  145,  63  So.  346;  Royal  Ins.  Co.  v.  Oka- 
saki  (Tex.)  177  S.  W.  200;  McPherson  v. 
Camden  F.  Ins.  Co.  (Tex.)  185  S.  W.  1055; 
^ferchant's,  etc.  F].  Underwriters  v.  Foster 
(Tex.)    102  S.  W.  811. 

Thus  in  Royal  Ins.  Co.  v.  Okasaki,  supra, 
it  appeared  that  the  inventory,  required  by 
the  terms  of  the  policy  to  be  kept  in  a  fire- 
proof safe  at  night  or  when  the  building 
mentioned  therein  was  not  open  for  business, 
was  left  out  of  the  safe  and  was  partially 
destroyed  by  a  fire  which  occurred  at  night, 


and  when  the  store  was  not  open  for  business, 
80  that  fifteen  per  cent  of  it  was  wholly  un- 
intelligible. The  court,  in  passing  on  the 
effect  of  the  failure  to  place  the  inventory  in 
the  safe,  said:  "If  the  inventory  had  been 
in  the  safe  and  the  condition  in  which  it  was 
found  after  the  fire  was  the  result  of  the 
fire,  we  think  a  compliance  with  the  terms 
of  the  policy  might  be  conceded,  as  the  polic}'* 
undertook  to  state  the  means  by  which  the 
inventory  was  to  be  preserved  from  loss  or 
injury.  But  it  was  not  in  the  safe  at  a 
time  when  it  should  have  been,  and  its  con- 
dition was  through  negligence  of  the  assured. 
Rives  V.  Philadelphia  F.  Assoc.  (Tex.)  77 
S.  W.  424.  It  seems  to  us  that  where  the 
inventory  was  left  out  of  the  safe  at  a  time- 
wHen  it  should  have  been  in  the  safe  under 
the  terms  of  the  policy,  and  that  because  of 
its  being  left  out  of  the  safe  it  becomes  so 
defaced  by  the  fire  that  fifteen  per  cent  of  it 
is  wholly  unintelligible,  in  that  it  does  not 
furnish  to  the  insurance  company,  substan- 
tially, the  information  that  could  have  bfeea 
obtained  through  the  inventory,  if  the  policy 
provision  had  been  complied  with,  it  is  lut 
such  an  inventory  as  was  contracted  for  in 
the  policy  to  be  preserved  and  produced,  and. 
the  insurance  company  cannot  be  required  ta 
accept  it." 

In  Penix  v,  American  Cent.  Ins.  Co.  106- 
Miss.  145,  63  So.  346,  it  appeared  that  a 
clerk  of  the  insured  slept  in  the  rear  of  ther 
store,  and  that  a  memorandum  book  in  which 
he  entered  the  daily  cash  sales  was  not 
placed  at  night  in  the  fireproof  safe  but  was^ 
kept  under  his  pillow.  Before  the  fire  he 
locked  the  store  and  went  out,  according  to 
his  testimony,  "forty  or  fifty  minutes,"  and 
when  he  closed  the  store  he  did  not  close  it 
for  the  night,  but  intended  to  reopen  it  on  his 
return,  as  his  custom  was  to  keep  it  open 
until  ten  or  eleven  o'clock  in  the  evening. 
On  his  return  the  store  was  on  fire  and  the 
memorandum  book  was  destroyed.  The  fire 
occurred  at  about  six  o'clock  in  the  evening. 
In  holding  that  the  insured  had  not  complied 
with  the  terms  of  the  policy  requiring  the 
books  to  be  kept  in  a  fireproof  safe  at  night 
or  when  not  open  for  business,  the  court  said : 
"There  is  no  merit  in  the  contention  of  coun- 
sel for  appellant  that  at  the  time  the  store- 
was  burned  it  was  actually  open  for  business 
within  the  meaning  of  the  policy.  The  phys- 
ical fact  is  that  it  was  closed,  the  doors 
locked,  and  Lyell  had  gone  to  another  portion 
of  the  city,  so  that  it  was  physically  im- 
possible for  any  business  to  have  been  trans- 
acted within  the  store  while  he  was  away. 
It  may  be  that  a  temporary  absence  from  the 
store  of  all  persons  in  charge  thereof  may  be 
of  such  a  character  as  not  to  violate  the 
clause  of  the  policy,  as  was  held  in  Jones  v. 
Southern  Ins.  Co.  38  Fed.  19,  as  to  which  we- 
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express  no  opinion;  but  such  is  not  the  case 
here.  Joffe  v.  Niagara  F.  Ins.  Co.  116  Md. 
155,  81  Atl.  281,  Ann.  Cas.  1913C  'l217. 
Lyell  not  only  closed  and  locked  the  store, 
but  deliberately  left  the  immediate  A'icinity 
thereof,  and  was  so  situated  for  the  time 
being  that  it  was  impossible  for  him  to  pre- 
serve the  books  when  the  store  burned;  and, 
moreover,  neither  he  nor  Borah  had  in  the 
past,  so  far  as  this  memorandum  book  is 
concerned,  complied  with  the  third  paragraph 
ol  this  clause;  and  there  is  no  indication  in 
the  evidence  that  they  had  any  intention  of 
doing  so  at  the  time  of  the  fire  or  thereafter. 
It  had  never  been  kept,  when  the  store  was 
closed,  in  a  place  not  exposed  to  a  fire  which 
would  destroy  the  .  .  .  building,'  but  had 
always  been  placed  at  night  when  the  store 
was  closed,  not  in  a  fireproof  safe,  but  un'der 
LyeU's  pillow — a  place,  of  course,  exposed  to 
a  fire  which  would  destroy  the  building:  that 
Lyell  was  near  by,  and  might  have  been  able 
to  save  the  book  in  the  event  of  a  tire,  is 
immaterial,  for  that  is  not  the  protection 
intended  to  be  secured  to  the  insurance  com- 
pany by  the  clause  in  question." 

In  McPherson  v.  Camden  F.  Ins.  Co.  (Tex.) 
185  8.  \V.  1055,  it  appeared  that  a  fire  in  a 
^  store  occurred  at  night  and  when  the  store 
was  not  open  for  business;  and  while  the 
books  and  inventory  were  in  the  storeroom 
described  in  the  policy  they  were  not  in  any 
iron  or  fireproof  safe,  as  required  by  the 
terms  of  the  policy,  and  were  destroyed  by 
the  fire.  The  court  held  that  this  neglect  of 
the  insured  to  comply  with  the  terms  of  the 
policy  prevented  a  recovery  thereon. 

In  Merchants',  etc.  F.  Underwriters  v.  Fos- 
ter (Tex.)  192  S.  W.  811,  it  appeared  that  a 
fire  occurred  at  noon  while  the  insured  was 
at  dinner.  The  store  was  locked  but  he  had 
made  arrangements  for  customers  to  get  into 
^he  store  while  he  was  at  dinner  and  for  that 
purpose  two  neighbors  had  a  key.  The  court 
held  that  this  state  of  facts  compelled  the 
legal  conclusion  that  the  building  in  quet^tion 
was  "not  actually  open  for  business"  within 
the  meaning  of  the  provisions  of  the  policy 
requiring  the  insured  to  keep  his  books  in  a 
safe  or  other  secure  place,  and  that  his  failure 
to  comply  therewith  avoided  the  policy. 
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HOLUNGSWORTH 

V. 

SUPREME  GOUNCIIi  OF  ROTAI. 
ARCANUM. 

North    Carolina    Supreme    Court— May    28, 

1918. 

175  N.  Car,  615;  96  S.  E.  81, 


Benefloial    Associations  —  AppUoation 
of  State  Insurance  Law. 

Revisal  1905,  §  4806,  making  all  insurance 
contracts  within  the  state  subject  to  state 
law,  does  not  apply  to  a  fraternal  benefit 
policy,  in  view  of  section  4791,  making  such 
a  policy  subject  to  charter  and  by-laws  of 
the  order. 

Right  to  Raise  Rates. 

There  is  no  statutory  prohibition  against 
the  raising  of  the  rates  of  a  fraternal  benefit 
association. 

What  Law  OoTcrns. 

There  being  no  statute  prohibiting  a  fra- 
ternal benefit  society  from  raising  its  rates, 
and  Revisal  1905,  §  4791,  making  the  charter 
govern  the  policy,  the  question  Avhether  a 
Massachusetts  company  may  raise  rates  in 
North  Carolina  involves  Const.  U.  S.  art.  4, 
§  1,  as  to  full  faith  and  credit  and  the  deci- 
sions of  the  United  States  Supreme-  Court 
are  binding  on  the  supreme  court  of  North 
Carolina. 

Same. 

Since  no  North  Carolina  law  prohibits  fra- 
ternal benefit  society  from  raising  its  rates, 
but  Revisal  1905,  §  4791,  makes  such  con- 
tracts subject  to  charter  and  by-laws  of  the 
company,  a  Massachusetts  company  whose 
charter  and  by-laws  permit  may  raise  the 
rate  of  a  North  Carolina  member. 

Raise  of  Rates  as  to  Existing  Member. 

A  member  of  a  fraternal  benefit  society, 
having  had  insurance  at  less  than  the  normal 
rates  for  many  years,  cannot  urge  his  having 
borne  the  burden  of  the  company  against  a 
raise  in  rates  to  make  possible  the  payment 
of  certificates. 

[See  note  at  end  of  this  case. J 

Agreement  Not  to  Raise  Rates  —  Effect 
—  Laches  of  Member. 

A  member  of  a  fraternal  benefit  society  who 
had  free  access  to  all  books  and  by-laws  can 
not  recover  assessments  paid,  when  society 
raised  rates,  on  the  theory  that  in  inducing 
him  to  become  a  member,  agent  fraudulently 
represented  that  rates  would  not  be  raised, 
since  the  agent  might  honestly  have  believed 
so,  or  might  not  nave  intended  to  deceive, 
and  plaintiff  could  have  informed  himself 
from  by-laws,  etc.,  whether  raise  could  be 
made. 

Same. 

A  member  of  a  fraternal  benefit  society  who 
had  free  access  to  all  books  and  by-laws  can- 
not recover  assessments  paid,  when  society 
raised  rates,  after  many  years*  membership, 
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on  theory  that  it  was  falsely  represented  to 
him  that  the  rates  would  not  be  raised,  since 
his  laches  bars  equitable  relief. 

Appeal  from  Superior  Court,  Catawba  coun- 
ty:    Cabtkb,  Judge. 

Action  by  J.  W.  Hollingsworth,  plaintiff, 
against  Supreme  Council  of  Royal  Arcanum, 
defendant.  Judgment  for  defendant.  Plain- 
tiff appeals.    Affirmed. 

[616]  The  action  was  brought  to  recover 
the  sum  of  $420,  with  interest,  it  being  the 
total  of  plaintiff's  monthly  dues  as  a  member 
of  the  defendant '  order  from  30  May,,  1902, 
until  1  December,  1916,  which  were  paid  by 
him  to  it  during  said  time. 

Plaintiff  based  his  right  to  recover  upon  the 
ground  of  fraud  in  procuring  him  to  become 
a  member  of  the  order  in  1902,  the  fraud  con- 
sisting in  the  false  representations  of  the 
defendant's  soliciting  agent  as  to  the  amount 
of  dues  to  be  paid  by  him  each  month  during 
the  continuance  of  his  membership;  and  as 
a  second  ground  of  recovery,  that  if  the  con- 
tract between  them  is  valid,  the  defendant 
has  committed  a  breach  of  the  same  by  in- 
creasing the  rate  of  monthly  payment  from 
$2.40  to  $4.65. 

The  defendant  denies  the  allegations  of 
fraud  and  avers  as  to  the  other  ground  of  re- 
covery t]iat  it  had  the  lawful  right  to  increase 
its  rate  of  payment  for  each  month,  as  will 
appear  hereafter. 

These  two  questions  will  be  considered  in 
their  reverse  order,  the  first  question  now 
being  the  one  in  respect  to  the  breach  of  the 
contract.  The  record  is  large  and  we  will 
only  state,  and  as  briefly  as  possible,  the 
salient  facts  of  the  case. 

Under  the  authority  conferred  by  the  gen- 
eral laws  of  Massachusetts,  to  organize  fra- 
ternal beneficiary  corporations,  in  1877,  there 
was  issued  to  designated  persona  a  certificate 
of  incorporation  under  the  name  of  the  Su- 
preme Council  of  the  Royal  Arcanum.  By 
the  constitution  and  by-laws,  referred  to  in 
the  certificate,  the  corporation  became  what 
is  known  as  a  fraternal  association  under  tire 
lodge  system.  Its  principal  objects,  as  stated, 
were : 

1.  To  unite  fraternally  all  white  men  of 
sound  bodily  health  and  good  moral  character, 
who  are  socially  acceptable  and  between  21 
nnd  5o  years  of  age. 

2.  To  give  all  moral  and  material  aid  in 
its  power  to  its  members  and  those  dependent 
upon  them. 

3.  To  educate  its  members  socially,  morally 
and  intellectually;  also  to  assist  the  widows 
and  orphans  of  deceased  members. 

4.  To  establish  a  fund  for  the  relief  of  siok 
and  distressed  members. 


u.  To  establish  a  widows'  and  orphans' 
benefit  fund,  from  which,  on  satisfactory  evi- 
dence of  the  death  of  a  member  of  the  order 
who  has  complied  with  all  its  lawful  require- 
ments, a  sum  not  exceeding  $3,000  shall  be 
paid  to  his  family  or  those  dependent  on  him, 
as  he  may  direct. 

There  was  power  conferred  by  the  constitu- 
tion and  by-laws  to  subsequently  amend  the 
same  in  the  manner  therein  provided.  The 
general  governing  power  of  the  order  was 
vested  in  the  Supreme  Council,  and  [617]  the 
administration  of  its  affairs,  under  the  super- 
vision of  such  council,  was  entrusted  to  the 
officers  named  in  the  constitution.  Authority 
was  given  to  the  Supreme  Council  to  sanction 
the  organization  of  local  lodges  or  Councils, 
upon  whom  were  conferred  certain  powers  not 
in  any  way  conflicting  with  the  constitution 
and  bv-laws  of  the  order,  and  the  members 
of  such  local  lodges  or  councils  were  required 
to  be  members  of  the  order  and  were  subject 
to  the  duties  and  responsibilities  which  re- 
sulted from  that  relation  and  enjoyed  also 
the  resulting  benefits. 

Pursuant  to  the  constitution,  under  due 
authority,  there  was  organized  in  the  State 
of  North  Carolina,  at  Louisburg,  a  local  lodge 
or  council,  known  as  the  Tar  River  Council.  , 
No.  1875,  of  the  Royal  Arcanum.  In  1901, 
James  W.  Hollingsworth,  the  plaintiff,  first 
joined  the  local  council  as  one  of  its  original 
members;  but  the  next  year,  that  is,  in  1902, 
he  made  application  for  another  benefit  cer- 
tificate, increasing  the  amount  of  his  insur- 
ance from  one  thousand  to  three  thousand 
dollars. 

The  material  terms  of  plaintiff's  applica- 
tion for  a  benefit  certificate  were  as  follows: 

'*I  direct  that  in  case  of  my  decease  all 
benefit  to  which  I  may  be  entitled  under  the 
Royal  Arcanum  be  paid  to  Lulu  M.  Hollings- 
worth, related  to  me  as  wife,  subject  to  such 
future  disposal  of  the  benefit  as  I  may  in  the 
future  direct,  in  compliance  with  the  laws 
of  the  order;  .  .  .  that  I  will,  and  they 
(my  beneficiaries)  shall,  conform  to  and  abide 
by  the  constitution,  laws,  tules  and  usages  of 
said  council  or  order  now  in  force  or  which 
may  hereafter  be  adopted  by  the  same." 

Thereupon  the  benefit  certificate  which  has 
been  sued  on  in  this  case  was  issued  to  the 
plaintiff,  and  is  known  as  Exhibit  A  in  the 
record.  Among  other  things,  it  provides  as 
follows  : 

*'This  certificate  is  issued  to  James  William 
Hollingsworth,  a  member  of  Tar  River  Coun- 
cil, No.  1876,  of  the  Royal  Arcanum  located 
at  Louisburg,  N.  C,  on  evidence  received  from 
said  council  that  he  is  a  contributor  to  the 
Widows'  and  Orphans'  Benefit  Fund  of  this 
order  .  .  .  and  upon  condition  that  such 
member  comply  in  the  future  with  the  laws, 
rules  and  regulations  now  governing  the  said 
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<K>imcil  and  fund  or  that  may  hereafter  be 
•enacted  by  the  Supreme  Council  to  govern 
said  council  and  fund.  .  .  .  These  con- 
ditions being  complied  with,  the  Supreme 
Council  of  the  Royal  Arcanum  hereby  prom- 
ises and  binds  itself  to  pay  out  of  its  Widows' 
and  Orphans'  Benefit  Fund  to  Lulu  M.  Hol- 
lingsworth,  wife,  a  sum  not  exceeding  $3,000, 
in  accordance  with  and  under  the  provisions 
of  the  laws  governing  said  fund,  .  .  .  pro- 
vided that  said  member  is  in  good  standing 
in  this  order  at  the  time  of  his  death." 

At  the  bottom  of  this  certificate  was  writ- 
ten the  words:  "I  accept  this  certificate  on 
the  conditions  named  therein.  James  W. 
Hollingsworth." 

[618]  In  plaintiff's  application  for  member- 
ship and  benefit  certificate  there  is  no  state- 
ment as  to  the  amount  of  monthly  assess- 
ments which  the  plaintiff  was  required  to 
pay.  Both  the  application  for  membership 
and  the  benefit  certificate  expressly  provide 
that  the  member  shall  comply  with  all  the 
laws  of  the  order,  and  particularly  "with  the 
laws,  rules  and  regulations  now  governing 
the  said  council  and  fund  (Widows'  and 
Orphans'  Benefit  Fund),  or  that. may  here- 
after be  enacted  by  the  Supreme  Council  to 
govern  said  council  and  fund." 

The  assessment  rates  were  fixed  by  the 
general  laws  of  the  order,  and  the  way  a 
member  ascertained  what  amoimt  of  assess- 
ment he  was  to  pay  was  not  by  referring  to 
his  benefit  certificate,  but  by  examining  sec- 
tion 430  of  the  general  laws  of  the  order, 
which  governed  the  Widows'  and  Orphans' 
Benefit  Fund  and  which  fixed  the  amount  of 
assessment  rates  paid  by  the  members  of  the 
order.  As  shown  above,  these  general  laws 
were  expressly  nuide  a  part  of  the  contract. 

The  plaintiff,  in  1901,  first  applied  for  and 
received  a  certificate  for  $1,000,  and  the  next 
year,  on  his  further  application,  it  was  in- 
creased to  $3,000,  and  his  monthly  assess- 
ment was  accordingly  fixed  at  $2.40,  which 
was  the  proper  amount  for  his  then  attained 
age.  The  rates  of  assessment  were  fixed -by 
the  general  laws,  and  these  laws  were  them- 
selves subject  to  be  changed  or  modified  in 
the  manner  prescribed.  By  subsection  3  of 
section  430;  which  was  in  force  at  the  time 
the  plaintiff  became  a  member,  the  general 
law  prescribed  that  the  applicant  should  pay 
the  amount  fixed  for  his  age,  ''and  the  same 
amount  on  each  assessment  thereafter  whilst 
he  is  a  member  of  the  order."  In  other  words, 
it  was  assumed  at  the  time  these  rates  were 
fixed  that  they  would  be  sufficient,  and  that 
the  member  would  pay  during  his  entire 
membership  the  same  rate  that  he  paid  at 
the  time  of  joining  the  order.  But  more  of 
this  hereafter. 

Article  VI  of  the  general  laws  of  the  Royal 
Arcanum  contains  the  laws  applicable  wholly 
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to  this  Widows'  and  Orphans'  Benefit  Fund, 
and  section  430  (it  being  the  section  fixing 
the  rates  of  assessment),  which  was  intro- 
duced in  evidence  by  the  plaintiff,  is  part  of 
these  general  laws  governing  this  fund. 

This  Widows'  and  Orphans'  Benefit  Fund 
is  diminished  from  time  to  time  by  payments 
to  the  widows  and  orphans  upon  the  death  of 
members,  and  the  only  way  the  fund  can  be 
replenished  is  by  assessments  upon  the  mem- 
bers. The  amounts  paid  in  as  assessments 
were  not  allowed  to  be  diverted  to  any  other 
purpose,  and  the  defendant  order  had  no  other 
assets  out  of  which  to  meet  the  payment  of 
these  benefit  certificates,  except  the  aforesaid 
fund. 

It  appears  that  the  salaries  of  officers  and 
other  expenses  of  the  order  are  paid  other- 
wise than  from  the  widows'  and  orphans'  fund 
— ^that  is,  [619]  by  a  system  of  per  capita 
taxes  having  no  connection  with  the  widows' 
and  orphans'  fund;  and  it  further  appears 
that  in  respect  to  its  expenses,  the  affairs  of 
the  order  have  been  prudently  and  economi- 
cally administered. 

In  1005  it  was  found  that  the  Widows'  and 
Orphans'  Benefit  Fund  would  not  be  sufficient 
to  pay  the  losses  for  which  it  was  created  at 
the  then  rate  of  assessments  fixed  by  the 
order,  that  is,  estimated  at  the  attained  age 
of  the  member  at  the  time  of  his  entrance 
into  the  order,  and  this  situation,  if  not  im- 
proved, threatened  bankruptcy  or  the  dissolu- 
tion of  the  order. 

In  1905  the  Supreme  Council  at  its  session 
made  two  important  changes  in  the  general 
laws: 

1.  It  provided  several  different  tables  of 
rates  which  were  to  be  applied  to  the  different 
plans  or  options  as  they  might  be  selected  by 
the  members.  For  the  purpose  of  this  case, 
it  is  only  necessary  to  allude  to  two  of  these 
options  : 

{a)  Under  one  of  them  a  member  was  re- 
quired to  pay  a  certain  rate  up  to  the  age 
of  65  years,  and  then  at  that  age  the  rate 
was  increased  considerably. 

(h)  Under  another  option,  a  member  was 
required  to  pay  the  same  rate  throughout 
life. 

The  last  option  referred  to  offered  a  plan 
of  identically  the  same  character  as  had  al- 
ready obtained  prior  to  1905  in  the  order — 
that  is,  the  rates  were  expected  to  remain 
the  same  throughout  life. 

2.  The  second  important  action  taken  by 
the  Supreme  Council  in  1905  was  that  all  the 
members  of  the  order  were  required  to  pay 
new  assessment  rates  as  of  the  age  attained 
by  each  member  on  1  October,  1905,  instead 
of  continuing  to  pay  upon  the  rates  fixed  as 
of  the  time  that  the  member  joined;  and  this 
was  true  no  matter  which  option  was  select- 
ed by  the  member. 
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Under  the  action  taken  in  1905,  it  was  open 
to  the  memhers  to  select  any  one  of  the 
flcveral  options  above  referred  to,  yet  if  such 
member  did  not  indicate  which  one  of  the 
options  he  desired  to  take,  he  was  auto- 
matically put  upon  that  table  of  rates  which 
required  him  to  pay  a  certain  rate  up  to 
65  years  of  age,  and  then  increased  his  rates 
very  much  higher  at  65  years. 

Following  the  raise  in  rates  in  1905,  there 
were  vigorous  objections  on  the  part  of  the 
members,  upon  the  ground  not  only  that  the 
plans  adopted  in  1906  were  illegal,  but  that 
the  new  rates  then^  adopted  were  excessive 
and  would  raise  more  revenue  than  was  neces- 
sary; however,  it  turned  out  that  the  raise 
in  rates  in  1905  was  not  high  enough,  and 
the  executive  officers  of  the  defendant  order 
began  to  realize  in  the  year  1912  that  the 
deficit  created  in  the  Widows'  and  Orphans' 
Benefit  Fund  on  account  of  the  excess  of  pay- 
ments over  receipts  was  very  large. 

[620]  It  appears  from  the  testimony  of 
Mr.  Hoag,  who  was  Supreme  Secretary  of 
the  order  continuously  from  1901  to  1917,  and 
even  after  that  time,  and  was  well  informed 
as  to  its  financial  operations  and  its  general 
management,  that  from  1911  to  30  Sep- 
tember, 1916,  the  disbursements  exceeded  the 
receipts  more  than  $3,200,000,  the  receipts 
being  $36,394,389.13  and  the  disbursements 
$39,572,529.34,  and  that  in  this  State  the 
members,  since  the  organization  of  the  order 
up  to  31  December,  1916,  had  contributed  to 
the  Widows*  and  Orphans'  Benefit  Fund 
$2,368,824.92,  and  out  of  that  amount  there 
has  been  paid  to  members  here  $2,730,300.47, 
leaving  a  deficit  on  this  State's  transactions  of 
$361,481.55.  At  this  juncture  in  its  afl'airs, 
the  order  employed  two  actuaries  of  reputa- 
tion and  experience  to  examine  its  records, 
books  and  papers,  and  recommend  for  the 
future  management  of  the  order  a  scheme  of 
assessments  which  would  enable  it  to  live 
within  its  means.  In  order  to  understand 
their  report,  as  specially  applicable  to  this 
case,  we  state  substantially  the  testimony  of 
the  two  actuaries  taken  in  the  cause: 

Until  1898,  the  assessments  paid  by  mem- 
bers, from  which  the  death  benefits  were  de- 
rived, were  certain  sums  dependent  upon  the 
age  of  the  member  at  the  time  of  receiving 
his  certificate,  which  sums  remained  the 
same  as  the  years  went  by.  These  sums  were 
paid  to  meet  assessments  as  member n  died, 
and  the  amount  for  the  first  year  would  equal 
the  cost  to  the  corporation  of  the  insurance 
of  these  members.  But  as  the  members  grew 
older  the  risk  of  their  death  increased,  and 
as  their  payments  remained  constant,  and 
as  there  was  at  no  time  a  payment  of  any 
."^urplus  beyond  the  amount  required  to  meet 
losses,  the  payments  by  members  of  long 
standing  were  not  nearly  enough  to  equal  the 


cost  of  their  insurance  to  the  corporation. 
So  the  only  way  in  which  the  amounts  re- 
quired to  meet  losses  could  be  obtained  waa 
from  the  payments  made  by  new  members. 
In  1898  the  by-laws  were  amended  so  aa 
largely  to  increase  the  payments  to  be  made 
by  all  members,  and  to 'require  the  payments 
monthly.  These  amendments  went  into  effect 
on  1  August,  1898,  and  it  appears  that  na 
objection  thereto  has  ever  been  made  by  any 
member  of  the  order.  These  payments,  while 
much  larger  than  those  required  by  the  orig- 
inal by-laws  were  upon  the  same  relative 
basis;  that  is,  the  increase  upon  all  was  in 
the  same  proportion,  and  they  were  all  de- 
termined by  the  age  of  the  member  when  he 
received  his  certificate,  and  were  not  to  be 
afterwards  changed  as  a  member  grew  older. 
When  these  amendments  were  made,  it  was 
thought  that  the  increase  would  provide  for 
the  future  payments  called  for  by  the  certifi- 
cates, and  that  an  adequate  emergency  fund 
would  be  created  from  this  income.  Under 
these  amendments  there  was  a  surplus  in 
1898  from  the  excess  of  receipts  above  pay- 
ments amounting  to  more  than  $455,000, 
[621]  and  afterwards  there  was  annually  a 
steadily  diminishing  surplus  from  the  same 
cause  to  and  including  the  year  1903.  In 
the  year  1904  the  payments  exceeded  the 
receipts  and  there  was  a  large  deficit  ($271,- 
540.50).  Before  the  session  of  the  Supreme 
Council  in  May,  1905,  the  executive  com- 
mittee caused  mortality  tables  of  the  order 
to  be  prepared  and  made  extended  investiga- 
tions and  studies  with  the  aid  of  competent 
actuaries  to  devise  some  method,  through  a 
change  of  by-laws,  which  should  enable  the 
corporation  to  meet  its  obligations  to  mem- 
bers. The  actuaries  prepared  for  them  new 
tables,  each  the  mathematical  equivalent  of 
the  others,  the  first  being  the  regular  rates, 
and  three  others  optional  alternatives.  These 
were  founded  upon  the  payment  by  the  order 
of  the  maximum  value  of  each  certificate  and 
the  payment  of  a  rate  adequate,  without 
further  modification  or  additional  assessment, 
to  pay  the  certificate  at  the  maturity.  Com- 
petent actuaries  testified  that  the  old  plan 
of  assessments  was  faulty,  according  to  the 
assumptions  made  by  actuaries,  and  that  the 
order  could  not  meet  the  maximum  face  value 
of  its  certificates  permanently  under  it;  that 
upon  their  assumptions,  a  change  was  ex- 
pedient, or  necessary;  that  the  plans  pro- 
posed and  adopted  were  mathematically  cor- 
rect; that  if  the  members  paid  the  amounts 
fixed  in  these  tables  the  order  could  continue 
to  pay  the  maximum  face  value  of  its  cer- 
tificates at  their  maturity :  that  such  amounts 
are  no  higher  than  necessary  for  this  purpose, 
and  tliat  they  fairly  and  equitably  apportion 
among  the  members  their  contributions  to 
the  Widows'  and  Orphans*  Benefit  Fund,  tak- 
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lug  into  consideration  their  age  and  risk. 
The  actuaries  went  into  much  detail  of  state- 
ment as  to  the  condition  of  the  order,  show- 
ing its  inevitable  and  imminent  insolvency 
unless  the  proposed  change  was  adopted,  and 
that  the  order  was  actuarially  if  not  commer- 
•cially  insolvent. 

It  appears  from  this  testimony  that  the 
general  plan  as  to  the  raise  of  rates  in  1916 
was  identically  the  same  as  that  in  1005; 
that  is  to  say,  in  1916  just  as  in  1905,  all 
of  the  rates  were  increased  and  all  of  the 
members  were  placed  upon  rates  as  of  their 
ages  attained  on  1  December,  1916. 

It  appears  in  the  case  that  the  Supreme 
Council  is  made  up  of  certain  high  officers 
of  the  order,  who  are  «r  officio  members,  and 
of  delegates  elected  by  the  grand  councils,  the 
latter  being  composed  of  delegates  chosen  by 
the  subordinate  councils,  such  as  the  one  to 
which  the  plaintiff  belonged;  in  other  words, 
the  organization  is  like  a  republic  and  its 
laws  are  made  by  delegates  elected  by  the 
members.  At  the  meeting  of  the  Supreme 
Council  in-  1916,  when  the  change  of  which 
the  plaintiff  complains  was  made,  the  councils 
(grand  and  local)  in  this  State  were  repre- 
sented by  three  members,  or  delegates,  Dr. 
J.  Howell  Way,  Harvey  B.  Craven,  and  S. 
M.  Brinson,  all  of  whom  voted  in  favor  of 
the  new  rates  adopted  at  the  meeting  of  1916. 

[622]  The  defendant  was  duly  authorized 
to  do  business  in  this  State  when  the  plain- 
tiff became  a  member  of  the  order  and  when 
the  assessments  were  made. 

The  following  are  the  extracts  from  our 
statutes  which  are  pertinent  to  the  case: 

Revi-saly  sec.  4806,  being  Acts  of  1899,  ch. 
■54,  sec  2,  as  amended  by  Acts  of  1901,  ch. 
705,  sec.  1,  is  as  follows:  ''All  contracts  of 
insurance  on  property,  lives,  or  interests  in 
this  State  shall  be  deemed  to  be  made  therein ; 
and  all  contracts  of  insurance,  the  applica- 
tion for  which  is  taken  within  this  State, 
shall  be  deemed  to  have  been  made  within 
this  State,  and  shall  be  subject  to  the  law 
thereof." 

Revisal,  sec.  4791  (Acts  of  1899,  ch.  54, 
sec.  84,  amended  by  Acts  of  1903,  ch.  438, 
see.  9) :  "All  contracts  must  be  in  accord 
with  charter  and  by-laws.  Every  policy  or 
certificate  or  renewal  receipt  issued  to  a  resi- 
dent of  this  State  by  any  corporation,  as- 
sociation, or  order  transacting  therein  the 
business  of  insurance  upon  tlie  assessment 
plan,  shall  be  in  accord  with  the  provisions 
of  the  charter  and  by-laws  of  such  corpora- 
tion, association,  or  order,  as  filed  with  the 
Insurance  Commissioner.  And  it  shall  be  un- 
lawful for  any  such  domestic  or  foreign  insur- 
ance company  or  fraternal  order  to  transact 
or  offer  to  transact  any  business  not  author- 
ized by  the  provisions  of  its  charter  and 
the  termf  of  its  by-laws  or  through  an  agent 
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or  otherwise  to  offer  or  issue  any  policy, 
renewal,  certificate  or  other  contract  whose 
terms  are  not  in  clear  accord  with  the  powers, 
terms  and  stipulations  of  its  charter  and  by- 
laws." 

Revisal,  sec.  4792:  "Everv  domestic  in- 
surance  company,  association,  or  order  doing 
business  on  the  assessment  plan  shall  collect 
and  keep  at  all  times  in  its  treasury  one 
regular  loss  assessment  sufficient  to  pay  one 
regular  average  loss." 

Revisal,  sec.  4793:  "If  any  such  corpora- 
tion or  association  or  order  shall  at  any  time 
fail  or  refuse  to  comply  with  the  provisions 
of  the  two  next  preceding  sections,  or  sec- 
tion 4713,  the  Insurance  Commissioner  shall 
forthwith  suspend  or  revoke  all  authority  to 
such  corporation,  association,  or  order,  and 
of  all  its  agents  or  ofiicers  to  do  business  in 
this  State,  and  shall  publish  such  revocation 
in  some  newspaper  published  in  this  State." 

Revisal,  sec.  4794:  "Nothing  in  the  gen- 
eral insurance  laws,  except  such  laws  as 
apply  to  fraternal  orders,  shall  be  construed 
to  extend  to  benevolent  associations  incorpor- 
ated under  the  laws  of  this  State  that  only 
levy  an  assessment  on  the  members  to  create 
a  fund  to  pay  the  family  of  a  deceased  mem- 
ber and  make  no  profit  therefrom,  and  do 
not  solicit  business  through  agents." 

Revisal,  sec.  4796:  "Every  incorporated 
association,  order,  or  society  doing  business 
in  this  State  on  the  lodge  system,  with  ritual- 
istic form  [623]  of  work  and  representative 
form  of  government,  for  the  purpose  of  mak- 
ing provision  for  the  payment  of  benefits  in 
case  of  death,  sickness,  temporary  or  per- 
manent physical  disability,  either  as  the  re- 
suit  of  disease,  accident  or  old  age,  and 
formed  and  organized  for  the  sole  benefit  of 
its  members  and  their  beneficiaries,  and  not 
for  profit,  is  hereby  declared  to  be  a  'frater- 
nal beneficiary  order,  society,  or  association;' 
and  such  order,  society,  or  association  pay- 
ing death  benefits  may  also  create,  maintain, 
apply  or  disburse  among  its  membership  a 
reserve  or  emergency  fund  as  may  be  pro- 
vided in  its  constitution  or  by-laws;  but  no 
profit  or  gain  shall  be  added  to  the  payments 
made  by  a  member." 

Revisal,  sec.  4796 :  "The  fund  from  which 
the  payment  of  benefits,  as  provided  for  in 
the  next  preceding  section,  shall  be  made  and 
the  fund  from  which  the  expenses  of  such 
association,  order,  or  society  shall  be  defrayed 
shall  be  derived  from  assessments  or  dues 
collected  from  its  members.  Such  society  or 
association  shall  be  governed  by  the  laws  of 
the  State  governing  fraternal  orders,  and 
shall  be  exempt  from  the  provisions  of  all 
general  insurance  laws  of  the  State,  and  no 
law  hereafter  passed  shall  apply  to  such 
societies  unless  fraternal  orders  be  designated 
therein." 
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All  of  the  above  sections  of  the  Revisal  are 
taken  from  the  Public  Laws  of  1899,  ch.  54, 
as  subsequently  amended,  the  annotations  ap- 
pearing in  the  original  edition  of  the  Kevisal 
and  in  corresponding  sections  of  Pell's  edition. 

The  court  submitted  this  issue  to  the  jury: 

What  amount,  if  anything,  is  the  plaintiff 
entitled  to  recover  of  the  defendant?  Answer: 
"Nothing." 

The  plaintiff  requested  the  court  to  submit 
two  other  issues  as  follows: 

1.  Did  the  defendant  falsely  represent  to 
the  plaintiff  that  his  monthly  assessment 
would  never  be  changed,  but  would  remain 
the  same  as  long  as  a  member  ? 

2.  Was  the  plaintiff  by  said  false  repre- 
sentations induced  to  take  out  the  contract 
of  insurance? 

The  court  refused  to  submit  these  issues, 
and  plaintiff  excepted.  Judgment  was  entered 
on  the  verdict,  and  plaintiff  appealed  to  this 
Court. 

W.  C,  FeimMter,  R.  R,  Moose  and  N,  T, 
Gulley  for  appellant. 

Tillett  d  Guthrie  and  Howard  0.  Wiggina 
for  appellee. 

Walker,  J.  {after  stating  the  facts). — It 
appears  that  a  great  corporation,  managing 
and  controlling  important  financial  interests 
for  hundreds  of  thousands  of  families,  was 
conducting  its  business  upon  unsound 
[624]  principles,  which  if  followed  without 
change  would  ultimately  lead  to  financial 
ruin.  The  first  question  is.  Was  the  change 
adopted  in  excess  of  defendant's  corporate 
powers,  or  in  violation  of  the  statute  govern- 
ing such  corporations? 

This  case  is  not  like  any  we  have  hereto- 
fore decided  concerning  fraternal  orders  or 
benefit  societies.  The  law  of  this  State  was 
amended  by  Acts  of  1899,  ch.  54,  so  as  to 
exempt  such  bodies  from  the  operation  of 
our  general  insurance  law  and  to  put  them 
in  a  class  by  themselves,  at  least  in  many 
respects.  The  certificates  in  Williams  v.  Su- 
preme Conclave,  etc.  172  N.  C.  787,  90  S.  E. 
888,  was  issued  to  the  plaintiff  3  January, 
1899,  before  the  passage  of  the  act  of  1899, 
and  that  in  Wilson  v.  Supreme  Conclave,  etc. 
174  N.  C.  628,  94  8.  E.  443,  was  issued  in  the 
year  1896,  while  the  certificates  in  this  case 
were  issued  in  the  years  1901  and  1902,  and 
is,  therefore,  governed  by  the  act  of  1899, 
so  far  as  our  law  is  applicable  to  the  case 
at  all. 

The  writer  ot  this  opinion  concurred  in 
those  two  caaes  for  the  reason  that,  in  his 
opinion,  this  Court  had  previously  decided 
the  questions  involved  in  a  series  of  cases; 
and  when  the  Williams  and  Wilson  cases  wer€ 
before  us,  it  had  been  well  settled  that  the 
law  of  this  State  should  control  our  decision 


under  the  statute  as  it  then  existed.  But 
the  changes  in  the  statute  applicable  to  this- 
case,  as  evidenced  by  the  act  of  1899,  present 
the  question  to  us  again  in  a  very  different 
light.  The  amendments  of  1899  plainly  re- 
veal that  the  Legislature  had  come  to  the 
view  that  fraternal  and  assessment  orders 
should  be  governed  by  their  own  laws,  rules 
and  regulations,  as  authorized  by  the  State 
of  their  origin,  except  where  inconsistent 
with  our  laws  concerning  such  orders.  We 
find  nothing  in  those  laws  that  prohibit  rais- 
ing the  rates  of  assessment,  as  was  done  by 
the  defendant  in  1916. 

This  Court,  in  Brenizer  v.  Supreme  Coun* 
cil,  etc.  141  N.  C.  409,  53  S.  E.  835,  6  L.R.A. 
(N.S.)  235,  recognized  this  change  in  our 
law,  and  especially  that  such  orders  had  been 
excepted  from  the  provisions  of  our  general 
insurance  law,  among  which  is  found  the 
section  requiring  that  "all  contracts  of  insur- 
ance" shall  be  subject  to  the  laws  of  thi» 
State  when  the  contract  is  made  or  the  ap- 
plication for  the  insurance  is  taken  therein. 
This  provision  is,  therefore,  not  applicable 
to  benefit  societies;  and  this  appears  more 
clearly  when  we  consider  Revisal,  sec.  4791, 
which  requires  that  certificates  of  fraternal 
orders  shall  be  drawn  in  accordance  with  the 
charter  and  by-laws  of  the  society  or  cor- 
poration. 

The  manifest  object  of  these  provisions  was 
to  make  contracts  of  fraternal  orders  uni- 
form, so  as  to  preserve  that  equality  and 
fraternity  which  is  the  basic  principle  of 
such  orders.  The  Legislature  saw  clearly 
that  it  would  be  destructive  of  the  life  of 
the  order  unless  members,  for  instance,  were 
assessed  according  to  one  and  the  same  rule, 
instead  of  [625]  the  assessments  being  laid 
in  each  State  according  to  its  own  rule,  which, 
moreover,  would  produce  an  undue  and  un- 
just proportion  of  the  burden  as  between  the 
members,  there  being  as  many  different  assess- 
ments as  there  are  States.  The  affairs  of 
the  order  could  not  be  administered  under  any 
such  scheme,  as  some  members  would  not  be 
willing,  of  course,  to  pay  a  greater  assessment 
than  others  who  derived  the  same  benefit. 

As  we  hold  that  there  is  no  statute  of  this 
State  which  prohibi^'ed  the  increase  of  the 
assessment  in  1916,  the  case  is  brought  direct- 
ly within  the  ruling  of  the  Supreme  Court 
of  the  United  States  when  deciding  a  similar 
case  in  Supreme  Council,  etc.  v.  Green,  237 
U.  S.  531,  35  S.  Ct.  724,  69  U,  S.  (L.  €d.> 
1089,  L.R.A.1916A  771,  where  the  question 
is  exhaustively  treated  by  Chief  Justice 
White,  the  Court  assuming  jurisdiction  of  the 
case  upon  the  ground  that  the  Court  of  Ap- 
peals of  New  York,  from  which  the  case  wa» 
brought  by  writ  of  error,  had  not  given  full 
faith  and  credit,  as  required  by  the  Constitu- 
tion of  the  United  States,  Art.  IV,  sec.  1, 
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to  the  acts,  recorcU,  and  judicial  proceedings 
of  Massachusetts,  the  validity  of  an  assess- 
ment similar  to  the  one  made  in  1916  being 
the  question  in  that  case.  As  the  decision 
covers  fully  the  points  raised  here,  it  will 
not  be  amiss  to  quote  extensively  from  it,  in 
order  to  show  its  broad  scope,  and  how  exact- 
ly and  conclusively  it  decides  every  essential 
is<sue  of  law  in  this  case,  the  facts  of  the 
two  cases  being  substantially  the  same.  Chief 
Justice  White  said  there: 

"It  is  not  disputable  that  the  corporation 
was  exclusively  of  a  fraternal  and  beneficiary 
character,  and  that  all  the  rights  of  the  com- 
plainant concerning  the  assessment  to  be  paid 
to  provide  for  the  Widows*  and  Orphans' 
Benefit  Fund  had  their  source  in  the-  con- 
stitution and  by-laws,  and^  therefore,  their 
validity  could  be  alone  ascertained  by  a  con- 
bideration  of  the  constitution  and  by-laws. 
This  being  true,  it  necessarily  follows  that 
resort  to  the  constitution  and  by-laws  was 
essential  unless  it  can  be  said  that  the  rights 
in  controversy  were  to  be  fixed  by  disregard- 
ing the  source  from  which  they  arose  and 
by  putting  out  of  view  the  only  considerations 
by  which  their  scope  could  be  ascertained. 
Moreover,  aa  the  charter  was  a  Massach\isetts 
charter,  and  the  constitution  and  bv-laws 
were  a  part  thereof,  adopted  in  Massachusetts, 
having  no  other  aanction  than  the  laws  of 
that  State,  it  follows  by  the  same  token  that 
those  laws  were  integrally  and  necessarily 
the  criterion  to  be  resorted  to  for  the  purpose 
of  ascertaining  the  significance  of  the  con- 
stitution and  by-laws.  Indeed,  the  accuracy 
of  this  conclusion  is  irresistibly  manifested 
by  considering  the  intrinsic  relation  between 


would  in  practical  effect  amount  to  no  assess- 
ment and  no  substantial  sum  to  be  dis- 
tributed. 

"It  was  doubtless  not  only  a  recognition 
of  the  inherent  unsoundness  of  the  propo- 
sition here  relied  upon,  but  the  manifest  im- 
popsibility  of  its  enforcement  which  led  courts 
of  last  resort  of  so  many  States  in  passing 
oh  questions  involving  the  general  authority 
of  fraternal  associations  and  their  duties  a» 
to  subjects  of  a  general  character  concerning 
all  their  members  to  recognize  the  charter 
of  the  corporation,  and  the  laws  of  the  State 
under  which  it  was  granted,  as  the  test  and 
measure  to  be  applied.  Supreme  Lodge,  etc. 
V.  Hine,  82  Conn.  315;  Supreme  Colony,  etc. 
V.  Towne,  87  Conn.  644;  Palmer  v.  Welch* 
132  111.  141;  Grimme  v.  Grimme,  198  111. 
266;  Supreme  Council,  etc.  v.  Green,  71  Md. 
263;  Supreme  Council,  etc.  v.  Brashears,  S9 
Md.  624;  United  Order,  etc..  v.  Merrick,  165 
Mass.  421;  Gibson  v.  Imperial  Council,  etc. 
168  Mass.  391;  Larkin  v.  Knights  of  Co- 
lumbus, 188  Mass.  22;  Supreme  I^ge,  etc. 
V,  Nairn,  60  Mich.  44;  Tepper  v.  Supreme 
Council,  etc.  69  N.  J.  Eq.  321,  61  N.  J.  Eq. 
638;  Bockover  v.  Life  Assoc,  of  America,  77 
Va.  85." 

And,  after  referring  to  the  principle  and 
the  cases  cited  to  support  it,  the  Chief  Justice 
further  says:  ^'In  fact,  while  dealing  with 
various  forms  of  controversy,  in  substance  all 
these  cases  come  at  last  to  the  principle  so 
admirably  stated  by  Chief  Justice  Marshall 
more  than  a  hundred  years  ago  (Head  v. 
Providence  Ins.  Co.  2  Cranch  127,  167  [2  U. 
S.  (L.  ed.)  229],  as  follows:  ^Without  ascrib- 
ing to  this  body,  which,  in  its  corporate  ca- 
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duty  to  pay  assessments  and  the  resulting 
indivisible  unity  between  them  in  the  fund 
from  which  their  rights  were  to  be  enjoyed. 
The  contradiction  in  terms  is  apparent  which 
would  rise  from  holding  on  the  one  hand  that 
there  was  a  collective  and  [626]  unified 
standard  of  duty  and  obligation  on  the  part 
of  the  members  themselves  and  the  corpora- 
tion, and  saying  on  the  other  hand  that  the 
duty  of  the  members  was  to  be  tested  isolat- 
edly  and  individually  by  resorting  not  to 
one  source  of  authority  applicable  to  all, 
but  by  applying  many  divergent,  variable 
and  conflicting  criteria.  In  fact,  their  de- 
structive effect  has  long  since  been  recog- 
nized. Gaines  v.  Supreme  Council,  etc.  140 
Fed.  978;  Supreme  Council,  etc.  v.  Brash- 
ears,  89  Md.  624,  43  Atl.  866,  73  Am.  St. 
Hep.  244.  And  from  this  it  is  certain  that 
when  reduced  to  their  last  analysis,  the  con- 
tentions relied  upon,  in  effect,  destroy  the 
rights  which  they  are  advanced  to  support, 
since  an  assessment  which  was  one  thing  in 
one  State  and  another  in  another,  and  a  fund 
which  was  distributed  by  one  rule  in  one 
State  and  by  a  different  rule  somewhere  else, 


which  it  owes  its  existence,  all  the  qualities 
and  disabilities  annexed  by  the  common  law 
to  ancient  institutions  of  this  sort,  it  may 
correctly  be  said  to  be  precisely  what  the 
incorporating  act  has  made  it,  to  derive  all 
its  powers  from  that  act,  and  to  be  capable 
of  exerting  its  faculties  only  in  the  manner 
which  that  act  authorizes.  To  this  source 
of  its  being,  then,  we  must  recur  to  ascer- 
tain its  powers.*" 

[627]  This  same  rule  as  to  the  destructive 
effect  of  assessments  in  different  amounts  is 
also  stated  in  Supreme  Council,  etc.  v.  Brash- 
ears,  89  Md.  624,  43  Atl.  866,  73  Am.  St. 
Hep.  244,  as  follows:  "In  a  purely  mutual 
association  like  the  Royal  Arcanum  all  mem- 
bers must  be  treated  alike,  for  it  would  be 
destructive  of  the  mutuality  itself  of  the 
association  if  in  suits  against  it  the  benefit 
certificate  issued  to  a  citizen  of  one  State 
should  be  entitled  to  a  more  favorable  con- 
struction than  a  similar  certificate  issued 
to  a  citizen  of  another  State." 

But,  as  we  have  seen,  the  Supreme  Court 
of  the  United  States  has  regarded  the  ques- 
tion involved  as  a  Federal  one,  as  it  calls 
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for  the  construction  and  application  of  Article 
4,  sec.  1,  of  the  Constitution,  and  its  decision 
upon  the  question  is  authoritative,  and  there- 
fore binding  upon  us,  even  if  we  differed 
from  its  conclusion,  which  we  do  not.  This 
being  the  case,  it  concerns  us  now  to  ascer- 
tain what  is  the  law  of  Massachusetts  in  re- 
gard to  this  question.  The  defendant,  in 
order  to  show  what  this  law  is,  has  intro- 
duced statutes  of  that  State,  a  duly  certified 
copy  of  the  judgment  roll  of  the  highest 
court  of  that  State,  the  Supreme  Judicial 
Court,  in  Reynolds  v.  Supreme  Council,  etc. 
which  is  reported  in  192  Mass.  150,  7  Ann. 
Cas.  776,  78  N.  E.  129,  7  L.R.A.(N.S.)  1154. 
It  also  introduced  the  testimony  of  two  emi- 
nent and  learned  members  of  the  bar  of  that 
State,  and  from  all  this  evidence,  it  appears 
to  have  been  held  by  the  highest  court  of 
Massachusetts,  which  has  continued  as  the 
law  of  that  State  to  this  day,  as  follows: 

1.  The  Royal  Arcanum  (and  other  Jfrater- 
nal  beneficiarv  societies  as  well)  have  the 
power  to  increase  their  rates. 

2.  They  have  not  only  the  right  and  power 
to  increase  their  rates,  but  to  put  the  mem- 
bers upon  a  new  and  increased  table  of  rates, 
which  are  fixed  as  of  the  ages  attained  by 
the  members,  at  the  time  the  new  scale  of 
rates  was  adopted. 

It  will  be  proper  here  to  state  substantially, 
and  as  briefly  as  possible,  what  was  said  by 
the  Court  in  the  RejTiolds  case,  using  for 
the  most  part  its  own  language:  "The  assess- 
ments to  be  paid  for  death  benefits  in  this 
case  are  provided  for  by  the  by-laws,  while  a 
promise  in  writing  to  pay  a  certain  sum  to 
A  particular  person  is,  as  to  that  person,  a 
matter  outside  of  those  corporate  rules  which 
may  be  expected  to  be  changed  by  an  amend- 
ment of  the  by-laws.  This  promise  on  one 
side  is  set  over  against  the  promise  of  the 
member  on  the  other.  The  promise  of  the 
member  is  to  do  what  may  be  called  for  by 
the  by-laws  then  existing  or  that  may  after- 
wards be  adopted.  The  promise  of  the  cor- 
poration is  stated  expressly,  without  men- 
tion of  the  by-laws.  The  member  occupied 
s.  dual  position,  as  an  insurer  and  the  insured. 
As  one  of  the  association  agreeing  to  provide 
for  the  payments  that  may  become  due  to 
members,  he  agrees  to  be  subject  to  the  by- 
laws. As  the  insured  person  to  whom  a 
particular  sum  of  money  is  promised,  he  has 
a  right  to  stand  on  the  terms  of  [628]  the 
promise.  That  the  duties  of  members  pre- 
scribed by  the  by-laws  remain  subject  to  modi- 
fication when  a  power  of  amendment  is 
reserved  has  often  been  decided,"  citing  Loef- 
fler  V.  Modern  Woodmen  of  America,  100  Wis. 
79.  75  X.  W.  1012,  and  other  cases. 

"Most  of  the  cases  relied  on  by  the  plain- 
tiffs, when  rightly  analyzed,  turn  on  the  dis- 
tinction between  an  attempted  amendment  of 


the  by-laws  directly  affecting  the  promise  to 
the  certificate  holder  as  an  insured  person 
and  an  amendment  affecting  his  duties  as  a 
member  of  the  corporation  bound  to  perform 
his  part  in  providing  means  or  otherwise  as 
one  of  the  association  of  insurers,"  citing 
Hale  v.  Equitable  Aid  Union,  168  Pa.  St.  377, 
31  Atl.  1066,  and  many  other  cases. 

"On  principle  and  on  the  weight  of  author- 
ity, we  are  of  opinion  that  there  is  nothing 
in  this  contract  that  prevents  the  corpora- 
tion from  amending  its  by-laws  in  a  reason- 
able way,  to  accomplish  the  purposes  for 
which  it  was  organized,  even  though  the 
change  increases  the  payments  to  be  made  by 
certificate  holders.  Such  changes  necessarily 
involve  some  hardship  to  certain  individual 
members,  but  the  corporation,  under  the  law, 
should  do  that  which  will  bring  the  greatest 
good  to  the  greatest  number.  The  members 
who  complain  of  its  action  are  those  who 
have  had  the  benefit  of  insurance  for  them- 
selves and  their  families  for  many  years,  at 
verv  much  less  than  the  cost  of  their  insur- 
ance  to  the  corporation.  They  have  had  the 
good  fortune  to  survive,  and  therefore  their 
contracts  have  brought  them  no  money,  but 
all  the  time  they  have  had  the  stipulated 
security  against  risk  of  death.  11  now  they 
are  called  upon  to  pay  for  future  insurance, 
no  more  than  its  cost  to  the  corporation,  they 
ought  not  to  think  it  unjitet." 

TI.e  Revnolds  decision  was  made,  it  is  true, 
upon  the  raise  of  the  rates  in  1905  by  the 
Royal  Arcanum,  but,  saving  the  date  of  the 
increase  and  the  amounts,  the  question  in- 
volved there  as  to  the  increase  of  the  rates 
in  1005  is  identical  with  that  in  this  case, 
and,  at  least,  in  substance  and  in  principle. 
There  is  no  difference  in  law  between  the 
two,  and  a  decision  upon  the  one  is  directly 
applicable  to  a  case  arising  upon  the  other. 
There  is  one  difference  between  the  Reynolds 
case  and  this  one,  which  favors  our  present 
decision,  and  that  is  that  while  the  laws  of 
Massachusetts  in  1905  permitted  benefit  socie- 
ties to  raise  their  rates  above  the  existing 
level,  in  the  same  manner  as  was  done  in 
this  case,  the  law  in  1916  comtMinded  that 
it  should  be  done  when  necessary  to  meet  its 
financial  obligations.  One  was  permissive 
merely,  while  the  other  was  mandatory,  and 
the  latter  was  passed  because  it  was  apparent 
that  the  order  could  not  be  kept  afloat  in  any 
other  wav. 

It  comes  to  this^  therefore.,  that  the  highest 
Federal  Court  has  declared  that,  under  Article 
4,  sec.  1,  of  the  Constitution,  the  question 
must'  be  determined  by  the  law  of  Massachu- 
setts to  which  courts  in  other  [629]  States 
must  give  full  faith  and  credit,  and  we  have 
shown  that  the  law  of  that  State  not  onb 
permits  but  requires  that  the  ratefi  shall  1 
increased  when  the  necessities  of  the  order 
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demand  it.  This  is  not  unfair  or  unjnst  to 
any  member.  If  it  were  not  the  law,  the 
order  could  not  long  survive  or  remain  a 
going  concern,  because  it  must  soon  perish 
for  the  want  of  sustenance,  and  if  this  should 
happen,  the  certificates,  of  course,  would  be 
of  no  value;  and,  instead  of  being  what  it 
was  intended  to  be,  a  society  for  the  pro- 
tection of  its  beneficiaries  against  loss  in  the 
case  of  death  of  its  members,  under  a  cheap 
or  inexpensive  form  of  insurance,  it  would 
prove  to  be  an  expensive  and  uncertain  form 
of  insurance  to  them.  The  very  nature  of 
the  enterprise  shows  the  absolute  necessity 
for  having  a  fixed  ftnd  uniform  rate  of  assess- 
ment, with  power  to  raise  it  to  a  higher  level 
when  the  exigencies  of  the  society  require 
this  to  be  done.  The  Green  case  was  approved 
in  Supreme  Lodge,  etc.  v.  Mimms,  241  U.  S. 
574,  36  S.  Ct.  702,  60  U.  S.  (L.  ed.)  1179, 
L.RwA..1916F  919,  where  the  rate  of  assess- 
ment was  increased  from  $7.35  to  $34.80,  and 
justified  under  similar  laws  to  those  existing 
in  the  order  of  the  Royal  Arcanum  in  1905 
and  1916.  See  also  Supreme  Council,  etc.  v. 
Smyth,  245  U.  8.  594,  38  S.  Ct.  210. 

The  Reynolds  case  has  been  approved  by 
the  Supreme  Judicial  Court  of  Massachusetts 
in  the  following  cases:  Hickey  v.  Bainc,  195 
Mass.  446,  at  p.  452,  81  N.  E.  201;  Proctor 
V.  United  Order,  etc.  203  Mass.  587,  at  p. 
590,  89  N.  E.  1042,  23  L.R.A.(N.S.)  370; 
Atty.-€ren.  v.  Supreme  Council,  etc.  206  Mass. 
158,  at  p.  164,  92  N.  E.  136;  Ulman  v.  Su- 
preme Commandery,  etc.  220  Mass.  442,  at 
p.  427,  107  N.  E.  960.  These  cases  were 
decided  between  15  May,  1907,  and  1  March, 
1915,  both  dates  inclusive,  so  that  they  con- 
tinue the  law  of  that  State,  as  we  have  stated 
it,  down  to  a  day  since  the  commencement  of 
this  action,  and  one  of  the  Assistant  Attor- 
ney-Generals of  Massachusetts  having  special 
charge  of  the  insurance  department's  matter 
states  that  it  was  the  law  when  he  testified. 

It  may  be  well  to  state  briefly  the  history 
of  the  case  of  Supreme  Council,  etc.  Royal 
Arcanum  v.  Green,  supra,  in  order  to  slunv 
how  identical  are  the  contentions  of  plain- 
tiff in  that  case  with  those  of  the  plaintiff  in 
this  case:  Sometime  after  the  raise  in  1905, 
one  Samuel  Green  brought  an  action  against 
the  Royal  Arcanum  in  the  Supreme  Court  of 
New  York  to  enjoin  the  defendant  from  sus- 
pending him  for  failure  to  pay  the  new  rates. 
In  the  lower  court,  the  ju<^e  upheld  Green's 
contention  and  enjoined  the  defendant  from 
suspending  Green  on  account  of  his  failure 
to  pay  the  new  and  increased  rates  adopted 
in  1905.  In  concluding  the  opinion  (144 
App.  Div.  761,  124  N.  Y.  S.  398),  the  Court 
»aid:  **l  also  hold  that  although  the  defend- 
ant is  a  Massachusetts  corporation,  still, 
when  it  comes  into  the  State  of  New  York, 
conducting   business   here   under   the   super- 
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vision  and  permission  of  the  State  insur- 
ance department,  contracts  made  here  with 
[630]  residents  of  this  State  in  councils  orga- 
nized and  existing  in  this  State  and  to  be 
performed  here  are  to  be  interpreted  under 
the  laws  of  the  State  of  New  York." 

Upon  appeal  by  defendant,  the  Appellate 
Division  of  the  New  York  Supreme  Court 
reversed  the  lower  court,  and  lield  that  the 
increase  in  rates  in  1905  was  valid  (see  144 
App.  Div.  761,  12D  N.  Y.  S.  791).  Thereupon. 
Green  appealed  to  the  New  York  Court  of 
Appeals  and  the  Court  of  Appeals' reversed 
the  ruling  of  the  Appellate  Division  and  af- 
firmed the  ruling  of  the  lower  court,  206 
N.  Y.  591,  100  N.  E.  411.  In  this  opinion 
the  New  York  Court  of  Appeals  held  three 
main  propositions: 

(1)  That  the  reservation  in  the  benefit 
certificate  to  the  effect  that  the  member 
should  comply  with  all  laws,  etc.,  made  in 
the  future,  did  not  authorize  the  Royal  Ar- 
canum to  increase  the  rates  of  assessment 
in  1905. 

(2)  That  plaintiff's  contract  rights  are 
not  affected  by  the  fact  that  defendant  is  a 
Massachusetts  corporation,  because  the  con- 
tract was  made  in  New  York,  and  is  to  be 
controlled  by  the  laws  of  New  York. 

(3)  That  the  statutes  of  Massachusetts  did 
not  authorize  the  change  made  in  1905,.  be- 
cause the  change  impaired  plaintiff^s  vested 
rights,  which  the  Massachusetts  statute  for- 
bade. 

After  the  adverse  decision  of  the  Court  of 
Appeals  of  New  York,  the  Royal  Arcasuni 
sued  out  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  upon  the  ground 
tha^  that  decision  was  violative  of  section  1, 
article  4,  of  the  United  States  Constitution,' 
in  that  it  failed  to  give  full  faith  and  credit 
to  the  public  acts  and  judicial  proceedings 
of  the  State  of  Massachusetts.  It  was  there- 
fore required  of  the  United  States  Supreme 
Court  to  decide  whether  the  highest  court  in 
New  York  erred  in  holding  that  the  contract 
rights  of  the  parties  under  the  benefit  cer- 
tificate were  to  be  determined  bv  the  laws  of 
New  York,  or  by  the  laws  of  Massachusetts, 
where  the  Royal  Arcanum  was  chartered; 
secondly,  whether  the  Massachusetts  law  au- 
thorized the  Royal  Arcanum  to  raise  the  rates 
in  the  manner  in  which  they  were  raised  in 
1905.  Tlie  United  States  Supreme  Court 
clearly  and  emphatically  held: 

(1)  That  the  New  York  Court  erred  in 
determining  the  rights,  and  powers  of  the 
defendant  by  the  New  York  law,  and  that 
the  question  of  the  power  to  raise  the  rates 
as  raised  in  1905  must,  under  article  4,  sec* 
tion  1,  of  the  Federal  Constitution,  be  deter- 
mined bv  the  laws  of  Massachusetts. 

(2)  That  the  statutes  of  Massachusetti^,. 
particularly  in  the  light  of  the  Reynolds  case 
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construing  those  statuteB,  left  no  room  for 
doubt  that  the  Massachuaettfi  law  governing 
fraternal  beneficiary  societies,  did  authorize 
the  raise  in  rates  made  in  1905. 

In  the  Mims  case,  supra,  it  was  claimed 
that  the  society  had  demanded  monthly  dues 
in  excess  of  its  rights,  and  that  the  amend- 
ments to  the  by-laws  [631]  increasing  the 
rates  of  assessment  were  ultra  vires  and  void. 
The  by-laws  governing  the  certificate,  and 
enacted  in  1884,  provided  that  "each  member 
of  the  endowment  rank  should  continue  to 
pay  the  same  amount  each  month  thereafter 
so  long  as  he  remained  a  member/'  In  1910, 
the  by-laws  were  again  amended  <so  as  to 
increase  the  plaintiff's  monthly  payments 
from  $7.35  to  $34.80,  and  required  each  mem- 
ber to  pay  as  of  his  age  attained  in  that 
year. 

Justice  Holmes,  writing  for  a  unanimous 
Court  in  that  case,  said:  "Persons  who  join 
institutions  of  this  sort  are  not  dealing  at 
arm's  length  with  a  stranger  whose  mode  of 
providing  for  payment  does  not  concern  them, 
but  only  his  promise  to  pay.  Tliey  are  join- 
ing a  club  the  members  of  which  have  to  pay 
any  benefit  that  any  member  can  receive.  The 
corporation  is  simply  the  machine  for  col- 
lection and  distribution.  Its  charter  express- 
ly provides  by  section  5  that  it  'shall  not 
engage  in  any  business  fOr  gain;  the  purpose 
of  said  corporation  being  fraternal  and  be- 
nevolent.' It  is  manifest,  therefore,  that  it 
would  be  a  perversion  of  its 'purposes  if, 
through  some  ambiguity  of  phrase,  the  neces- 
sary course  of  benefits  were  closed  in  favor 
of  eertain  members,  while  their  right  to  in- 
sist upon  payment  remained.  The  essence  of 
the  arrangement  was  that  the  members  took 
the  risk  of  events,  and  if  the  assessments 
levied  at  a  certain  time  were  insufficient  to 
pay  a  benefit  of  a  certain  amount,  whether 
from  diminution  of  members  or  any  other 
causes,  either  they  must  pay  more  or  the 
beneficiary  take  less.  The  only  language  in 
the  certificate  bearing  on  the  matter  pointed 
to  possible  changes,  one  condition  being  the 
payment  of  all  monthly  payments  'as  re- 
quired/ It  was  obvious  and  understood  that, 
to  pay  a  benefit,  an  increase  in  the  assess- 
ment might  be  necessary.  In  our  opinion  the 
present  charter,  like  the  first,  must  be  con- 
strued to  authorize  such  an  increase,  and 
the  clause  in  the  law  of  1884,  relied  upon, 
that  the  payments  should  continue  the  same 
flo  long  as  the  membership  continued,  was  not 
a  contract,  but  was  a  regulation  subject  to 
the  possibility  inherent  in  the  case.  More 
than  ambiguous  words  in  an  amendable  law 
would  be  needed  to  establish  a  departure  from 
the  ground  on  which  the  relation  of  the 
parties  obviously  stood,  and  to  create  a  privi- 
lege that  attacked  the  corporation  in  its  very 
life.    .    ,    .    It  is  unnecessary  to  discuss  the 


options  that  were  offered  in  the  alternative, 
but  it  is  proper  to  remember  that  for  many 
years  the  plaintiff  had  been  insured,  and  al- 
though by  what  he  is  not  likely  to  regard  as 
bad  fortune,  his  beneficiary  has  not  profited 
by  it,  she  would  have  if  he  had  died.  As 
he  happily  has  lived,  he  has  to  bear  the 
burdens  incident  to  the  nature  of  the  enter- 
prise into  which  he  went  open-eyed." 

The  same  legislation  was  under  considera- 
tion by  the  Supreme  Court  of  the  United 
States  in  the  Smyth  case,  supra.  In  that 
case,  at  the  time  the  member's  certificate  was 
delivered  to  him,  he  was  also  provided  with 
[632]  a  copy  of  the  constitution  and  laws, 
which  contained,  among  other  things,  in 
article  4,  this  provision:  ''Each  member 
.  .  .  shall  pay  ...  a  monthly  assess- 
ment, as  provided  in  the  following  table,  and 
shall  continue  to  pay  the  same  amount  here- 
after as  long  as  he  remains  a  member  of  the 
Endowment  Rank."  Smyth  originally  paid 
a  monthly  assessment  of  $3  until  1894,  when 
it  was  increased  to  $3.15,  which  he  paid  until 
1901,  when  it  was  increased  to  $4.80,  which 
he  paid  until  1910,  when  he  received  a  notice 
of  increase  to  $14.70.  The  decision  of  the 
case  turned,  as  was  said  by  the  district  Judge 
(198  Fed.  913),  on  the  power  of  the  supreme 
lodge  to  increase  the  monthly  payment  of 
assessments  from  $4.80  to  $14.70  per  month. 
It  appeared  in  the  record  that,  at  the  time 
the  increase  of  1010  went  into  effect^  a  cir- 
cular was  delivered  to  the  plaintiff,  saying: 
"These  payments  do  not  increase  (the  words 
'do  not  increase'  italicized)  with  increasing 
age,  but  always  remain  the  same  during  the 
good  standing  of  the  member,"  198  Fed.  090. 

The  United  States  Supreme  Court  called 
attention  to  article  4,  above  set  forth,  and 
said:  "This  provision,  it  is  contended,  be- 
came a  part  of  the  contract  of  insurance 
with  the  plaintiff,  which  could  not  be  changed 
without  his  consent,  and  made  unlawful  anv 
increase  in  his  assessment.  The  defense  i» 
that  power  was  given  to  the  defendant  by  its 
charter  to  change  its  by-laws;  that  by  pro- 
visions in  his  policy  and  his  application  for 
it,  the  plaintiff  was  notified  and  charged  with 
knowledge  of  this  fact;  and  that  the  increase 
of  assessment  complained  of  was  duly  author- 
ized pursuant  to  the  terms  of  this  grant  of 
power."  The  Court  held  that  the  Smyth  case 
was  on  all  fours  with  the  Mims  case,  and 
that  the  decision  in  that  case  must  be  ac- 
cepted as  controlling  on  the  merits  and  de- 
cisive of  the  authority  of  the  supreme  lodge 
to  increase  the  monthly  assessment  rates. 

It  should  be  noted  as  important  in  the 
consideration  of  our  case,  what  Justice 
Holihes  says  in  the  Mimms  case,  supra,  viz.^ 
that  the  clause  providing  for  periodical  pay- 
ments of  the  same  amount  "so  long  as  the 
membership   continued,   was  not  a  contract. 
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l)ut  waa  a  regulation  subject  to  the  possibility 
inherent  in  the  case,  and  that  any  other  view 
of  it  would  create  a  privilege  which  would 
attack  the  corporation  in  its  very  life/'  This 
is  the  crux  of  the  whole  matter,  and  the 
vital  principle  of  the  case,  crisply  stated 
and  sharply  and  lucidly  defined.  Ilie  Chief 
Justice  thus  concludes  the  opinion  of  the 
Court  in  Supreme  Council,  etc.  v.  Green,  in 
regard  to  the  effect  of  the  Massachusetts 
law  and  its  application  to  cases  in  other 
States: 

"Coming,  then,  to  give  full  faith  and  credit 
to  the  Massachusetts  charter  of  the  corpora- 
tion and  to  the  laws  of  that  State  to  deter- 
mine the  powers  of  the  corporation  and  the 
righta  and  duties  of  its  members,  there  is 
no  room  for  doubt  that  the  amendment  to 
the  by-laws  was  valid  [633]  if  we  accept,  as 
we  do,  the  significance  of  the  charter  and  of 
Ihe  Massachusetts  law  applicable  to  it  as 
announced  by  the  Supreme  Judicial  Court 
of  Massachusetts  in  the  Revnolds  case.  And 
this  conclusion  does  not  require  us  to  con- 
sider whether  the  judgment  per  ae  as  between 
the  parties  was  not  conclusive  in  view  of  the 
{act  that  the  corporation  for  the  purposes  of 
the  controversy  as  to  assessments  was  the 
representative  of  the  members.  ( See  Hartford 
L.  Ins.  Co.  V.  lbs,  this  day  decided).  Into 
that  subject,  however,  we  do  not  enter." 

There  is  another  ground  of  distinction  be- 
tween the  Strauss,  Williams,  and  Wilson 
cases,  and  the  other  cases  cited  in  them,  on 
the  one  hand,  and  our  case,  on  the  other. 
In  the  former,  there  was  net  only  a  raising 
to  a  higher  figure  of  the  rates,  but  there 
also  was  classification  and  discrimination. 
That  is,  the  old  members  were  put  in  one 
class  and  the  new  members  in  another,  and 
the  losses  (death  benefits)  in  the  old  class 
were  paid  from  the  funds  collected  from  that 
class,  while  the  losses  in  the  new  class  were 
paid  from  the  funds  collected  from  that 
•class;  but  in  this  case  it  appears  that  all 
moneys  collected  from  assessments  are 
mingled  or  blended  in  one  fund,  and  losses 
paid  solely  out  of  it.  It  is,  therefore,  a 
single  or  common  fund  for  the  payment  of 
death  benefits.  In  the  one  case  there  is 
classification  and  discrimination,  while  in 
the  other,  there  is  neither.  This  burden  put 
upon  the  old  class  of  paying  its  own  death 
benefits,  while  an  advantage  is  given  to  the 
new  class,  which  increases  in  number,  caused 
the  Chief  Justice  to  say  in  Williams  v.  Su- 
preme Conclave,  etc.  supra:  "This  is  not 
the  case  of  an  increase  of  assessments,  but 
it  is  a  discrimination  between  members,"  re- 
sulting, of  course,  from  unfair  and  unjust 
classification. 

In  Wilson  t.  Supreme  Conclave,  etc.  174 
K.  C.  at  p.  628,  04  S.  £.  443,  the  Chief  Jus- 
tice, comparing  this  process  of  classification 
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to  the  flow  of  a  river,  says:  'The  loss  in 
volume  by  the  outflow  is  constantly  made 
good  by  accessions  along  the  route,  i.  e.,  by 
the  interest  accruing,  and  by  the  waters  com- 
ing from  above,  i.  e.,  the  payments  by  new 
members.  While  time  depletes  the  current 
by  death,  it  is  adding  to  it  from  new  sources; 
but  when,  as  in  this  case,  the  company  seeks 
to  divide  its  members  into  classes,  the  older 
of  which  will  receive  no  accessions,  the  cur- 
rent will  soon  run  dry.  It  is  true  that  this 
figure  is  more  applicable  to  the  standard 
companies  than  to  a  benefit  association  where 
the  losses  are  paid  by  assessments  upon 
death,  but  it  is  none  the  less  true  that  when 
there  is  a  class  in  which  there  are  no  new 
members  to  assess,  that  class  must  become 
smaller  and  smaller  and  the  assessments 
larger  and  larger  until  they  become  im- 
bearable." 

And  in  the  Williams  v.  Supreme  Conclave, 
etc.  172  N.  C.  at  p.  789,  90  S.  E.  888,  he 
demonstrates  the  baneful  effect  upon  the  older 
members  in  the  application  of  this  classifica- 
tion when  he  says:  "Under  this  system  the 
assessments  upon  the  [634]  plaintiff  became, 
of  course,  much  higher  than  if  the  entire 
membership  had  continued  to  share  in  the 
burden  of  all  the  deaths,  with  the  result  that 
if  the  plaintiff  was  the  longest  liver  in  that 
class  would  have  to  pay  his  own  death 
loss,  and  in  the  meantime  would,  as  a  mem- 
ber of  a  constantly  dwindling  class,  have  been 
required  to  pay  higher  and  higher  assess- 
ments on  the  death  of  each  of  his  fellow- 
members." 

We  have  no  such  case  here,  as  the  law 
wisely  provides  for  a  common  fund,  to  which 
the  Chief  Justice  favorablv  referred,  in  thosb 
cases,  and  from  this  one  source  all  are  paid 
alike.  It  was  held  in  Supreme  Court,  etc. 
V.  Brashears,  89  Md.  624,  43  Atl.  866,  73 
Am.  St.  Rep.  244,  that  in  a  purely  mutual 
associations  like  the  Royal  Arcanum,  all  mem- 
bers must  be  treated  alike,  for  it  would  be 
destructive  of  the  mutuality  itself  of  the 
association  if  in  suits  against  it  the  benefit 
certificate  issued  to  a  citizen  of  one  State 
should  be  entitled  to  a  more  favorable  con- 
struction than  a  similar  certificate  issued  to 
the  citizen  of  another  State.  And  also,  in 
the  same  case,  it  is  said  to  be  well  settled 
that  the  contract  of  membership  in  a  mutual 
association  is  always  made  with  reference 
to  and  includes  the  constitution  and  by-laws 
of  the  association,  whether  they  are  specially 
referred  to  in  the  contract  or  not,  citing  cases 
and  3  Am.  &  Eng.  Enc.  of  Law  (2  ed.)  1081; 
Yoe  V.  Howard  Masonic  Mut.  Benev.  Assoc. 
63  Md.  86;  Fuller  v.  Baltimore,  etc.  Assoc. 
67  Md.  433,  10  Atl.  237. 

The  plaintiff  cannot  say  that  he  has  borne 
"the  heat  and  burden  of  the  day,"  and  there- 
fore his  case  should  be  favorably  considered, 
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for  he  has  not.  He  has  been  given  insurance 
at  less  than  its  normal  cost  and  at  a  much 
cheaper  rate  than  it  could  have  been  secured 
by  the  ordinary  life  plan,  and  he  will  con- 
tinue it,  under  the  increased  rate,  at  a  stated 
sum  which  is  not  in  excess  of  its  cost  to  the 
order  for  a  member  of  his  age.  He,  there- 
fore, has  no  reasons  for  complaint  against 
the  law,  because  if  it  seems  to  be  harsh,  it 
is  in  reality  not  so. 

But  plaintiff  alleges  that  he  was  fraudu- 
lently induced  to  join  the  order  by  its  agent, 
who  falsely  represented  that  the  rate  would 
continue  to  be  the  same  so  long  as  he  was 
a  member.  He  tendered  two  issues  based 
upon  this  allegation  which  the  judge  rejected, 
as  a  false  representation  which  induces  an- 
other to  act  is  not  necessarily  or  even  ordi- 
narily fraudulent.  The  representation,  though 
false,  may  have  been  honestly  -  made  in  the 
belief  that  it  was  true,  and  it  may  have 
caused  plaintiff  to  become  a  member  without 
having  been  intended  to  deceive  him.  When 
we  consider  the  facts  and  the  language  of 
the  certificate  and  other  documents  to  which 
plaintiff  had  easy  access,  it  was  more  the 
expression  of  an  opinion  or  the  legal  con- 
struction of  words  than  a  falsehood  which 
was  calculated  and  intended  to  willfully  mis- 
lead; nor  was  there  any  trick  or  artifice 
employed  to  prevent  a  full  and  free  inquiry, 
and  besides,  and  what  is  more  conclusive 
against  the  charge  of  fraud  is  [635]  the  fact 
that  language  was  used  in  the  papers  which 
expressed,  or  at  least  implied,  what  was  af- 
firmed by  the  agent,  that  the  assessment 
would  remain  the  same  so  long  as  he  re- 
mained a  member  of  the  order.  The  lan- 
guage is:  "Every  applicant  .  .  .  shall 
pay  .  .  .  the  following  named  amounts 
(set  forth  in  the  table)  .  '.  .  according  to 
the  age  attained  .  .  .  and  the  same 
amount  on  each  assessment  thereafter  whilst 
he  is  a  member  of  the  order,  unless  he  should 
have  changed  his  rate." 

The  plaintiff  had  the  necessary  documents 
for  informing  himself  and  as  much  intelli- 
gence as  the  agent,  so  it  appears,  for  under- 
standing them.  He  soon  became  the  regent 
or  head  officer  of  his  local  council  and  must 
be  presumed  to  have  ascertained  what  were 
the  constitution,  by-laws,  rules  and  regula- 
tions of  the  order,  if  he  properly  performed 
his  duty,  and  he  continued  to  be  a  member, 
to  pay  the  amount  of  his  assessments,  and 
to  accept  and  enjoy  the  highest  honor  of  the 
order  for  some  years  without  complaint  or 
protest. 

There  are  other  important  facts  which  re- 
lieve the  agent  of  imputation  of  fraud,  but 
it  is  unnecessary  to  recite  them,  as  those 
already  stated  will  suffice  to  show  that  the 
charge  of  fraud  is  without  any  real  founda- 
tion.    We  will,  therefore,  content  ourselves 


with  a  reference  to  a  few  of  the  precedenta 
applicable  to  such  cases.  The  following,  re- 
lied on  by  the  plaintiff,  are  not  in  point: 
Caldwell  v.  Virginia  Ins.  Co.  140  N.  C.  100, 
52  S.  E.  252;  Sykes  v.  Virginia  L.  Ins.  Co.  14a 
N.  C.  13,  61  S.  E.  610,  and  Whitehurst  y. 
Virginia  Ins.  Co.  149  N.  C.  273,  62  S.  E. 
1067.  In  each  of  those  cases  the  agent  of  the 
company  took  advantage  of  the  ignorance  and 
illiteracy  of  the  applicant  and  deceived  him 
as  to  the  language  and  meaning  of  the  policy 
when  he  well  knew  that  the  applicant  could 
not  read  and  could  not  understand.  This  case 
is  like  those  of  Cathcart  v.  Virginia  L.  Ins. 
Co.  144  N.  C.  623,  57  S.  E.  390;  Clements  v. 
Virginia  L.  Ins.  Co.  155  N.  C.  57,  70  S.  E. 
1076,  and  Wilson  v.  Virginia  L.  Ins.  Co.  155 
N.  C.  173,  71  S.  E.  79.  Those  cases  are  very- 
much  like  this  one  and  sufficiently  so  in  prin> 
ciple  to  control  it. 

In  Tarault  v.  Seip,  158  N.  C.  at  p.  370,. 
74  S.  E.  3,  the  Court  said:  "Nor  can  fraud 
exist  where  the  intent  to  deceive  does  not 
exist,  for  it  is  emphatically  an  action  of  the 
mind  that  gives  it  existence.  It  is  not  suffi- 
cient that  the  representations  are  false  in 
point  of  fact;  the  defendant  must  be  guilty 
of  a  moral  falsehood.  The  party  making  the 
representation  must  know  or  believe  it  to  be 
false,  or,  what  is  the  same  thing,  have  no 
reason  to  believe  it  to  be  true.  The  action 
for  fraud  and  deceit  rests  in  the  intention 
with  which  the  representation  is  madtt  and 
not  upon  the  representation  alcne,"  citing 
Etheridge  v.  Palin,  72  N.  C.  213;  Tilghman 
V.  West,  43  N.  C.  183;  Hamrick  v.  Hogg,  12 
N.  C.  350,  to  which  we  add  Cash  Register  v. 
Townsend,  137  N.  C.  652,  50  S.  E.  306,  70 
L.R.A.  349;  Unitype  Co.  v.  Ashcraft,  165  N. 
C.  63,  71  S.  E.  61. 

It  was  said  in  Floars  v.  -^na  L.  Ins.  Co. 
144  N.  C.  at  p.  232,  56  S.  E.  915,  11  L.R.A. 
(N.S.)  357:  "While  these  principles  are 
very  generally  admitted,  it  is  also  accepted 
doctrine  that  [636]  when  the  parties  have 
bargained  together  touching  a  contract  of  in- 
surance, and  ^  reached  an  agreement,  and  in 
carrying  out  or  in  the  effort  to  carry  out  the 
agreement  a  formal  written  policy  is.  de- 
livered and  accepted,  the  written  policy,  while 
it  remains  unaltered,  will  constitute  the  con- 
tract between  the  parties,  and  all  prior  parol 
agreements  will  be  merged  in  the  written  in- 
struments; nor  will  evidence  be  received  of 
prior  parol  inducements  and  assurances  to 
contradict  or  vary  the  written  policy  while 
it  so  stands  as  embodying  the  contract  be- 
tween the  parties." 

And  in  Bland  v.  International  Harvester 
Co.  169  N.  C.  418,  86  S.  E.  360,  we  said: 
"The  plaintiff  relies  entirely  upon  certain  al- 
leged verbal  representations  made  to  him  by 
a  sales  agent  of  the  defendant.  In  a  late  cafse 
this  Court  said  that  parties  to  the  contract 
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Are  'not  only  held  to  the  terms  o£  the  con- 
tract deliberately  entered  into,  but  are  not 
permitted  to  contradict  or  vary  its  terms  by 
parol  evidence,  as  the  'written  words  abides' 
and  musi;  be  considered  as  the  only  standard 
by  which  to  measure  the  obligation  of  the 
respective  parties  to  the  agreement  in  the 
absence  of  fraud  or  mistake.' "  See  also 
Hampton  Guano  Co. 'v.  Hill  Live  Stock  Co. 
168  N.  a  447,  84  S.  E.  774,  L.R.A.1915D 
875. 

In  Mowry  v.  Union  Mut.  L.  Ins.  Co.  96 
U.  S.  544,  24  U.  S.  (L.  ed.)  674,  where  plain- 
tiff alleged  that  the  agent  of  the  company 
had  alliured  him  into  accepting  a  policy  by  a 
tempting  bait,  the  Court  said:  "Tlie  previous 
representation  of  the  agent  could  in  no  re- 
spect operate  as  an  estoppel  against  the  com- 
pany. Apart  from  the  circumstances  that 
the  policy  subsequently  issued  alone  expressed 
its  contract,  an  estoppel  from  the  representa- 
tions of  a  party  can  seldom  arise,  except 
where  the  representation  relates  to  a  matt«r 
7  of  fact,  to  a  present  or  past  state  of  things. 
If  the  representation  relate  to  something  to 
be  afterwards  brought  into  existence,  it  will 
•  amount  only  to  a  declaration  of  intention  or 
]  of  opinion,  liable  to  modification  or  abandon- 
ment upon  a  change  of  circumstances  of 
which  neither  party  can  have  any  certain 
knowledge." 

And  again,  upon  the  same  question,  and 
answering  the  contention  of  the  agent's  fraud, 
the  Court  said  in  the  same  cas^e:  ''But  to 
this  position  there  is  an  obvious-  and  com- 
plete answer.  All  previous  verbal  arrange- 
ments were  emerged  in  the  written  agreement. 
The  understanding  of  the  parties  as  to  the 
amount  of  the  insurance,  the  conditions  upon 
which  it  should  be  payable,  and  the  premium 
to  be  paid,  were  there  expressed  for  the  very 
purpose  of  avoiding  any  controversy  or  ques- 
tion respecting  them.  The  entire  engage- 
ment of  the  parties,  with  all  the  conditions 
upon  which  its  fulfillment  could  be  claimed, 
must  be  conclusively  presumed  to  be  there 
stated.  If  by  inadvertence  or  mistake  pro- 
visions other  than  those  intended  were  in- 
serted or  stipulated  provisions  were  omitted, 
the  parties  could  have  had  recourse  for  a 
correction  of  the  agreement  to  a  court  of 
equity,  which  is  competent  to  give  all  needful 
[637]  relief  in  such  cases.  But  until  thus 
corrected,  the  policy  must  be  taken  as  ex- 
pressing the  final  understanding  of  the  as- 
sured and  of  the  insurance  company." 

As  to  the  duty  of  a  member  to  read  his 
certificate,  the  Court  said  in  Fraternities 
AceL  Order  v.  Armstrong,  106  Va.  746,  56 
8.  £.  565 :  "A  person  who  becomes  a  member 
of  such  a  society  or  order  must  acquaint 
himself  with  its  by-laws,  for  they,  to  the 
extent  of  their  provisions,  measure  his  duties, 
his  rights  and  his  liabilities.    He  is  charge- 
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able  with  knowledge  of  the  general  nature 
and  character  of  the  organization  which  he 
is  joining,  and  of  its  rules  and  regulations. 
The  member  of  such  a  corporation  being 
bound  by  the  provisions  of  its  by-laws,  such 
by-laws  enter  into  and  form  part  of  the  con- 
tract as  between  the  member  and  the  com- 
pany, whether  formally  incorporated  in  the 
contract  or  not.  .  .  .  The  law  conclusively 
presumes  that  those  who  become  members  of 
such  a  society  have  acquainted  themselves 
with  its  by-laws." 

And  upon  the  same  question  it  was  said 
in  Upton  v.  Tribilcock,  91  U.  S.  at  p.  45, 
23  U.  S.  (L.  ed.)  203:  "That  the  defendant 
did  not  read  the  charter  and  by-laws,  if  such 
were  the  fact,  was  his  own  fault.  It  will  not 
do  for  a  man  to  enter  into  a  contract,  and 
when  called  upon  to  respond  to  its  obliga- 
tions, to  say  that  he  did  not  read  it  when 
he  signed  it,  or  did  not  know  what  it  con- 
tained. If  this  were  permitted,  contracts 
would  not  be  worth  the  paper  on  which  they 
were  written.  Bnt  such  is  not  the  law.  A 
contractor  must  stand  by  the  words  of  his 
contract,  and  if  he  will  not  read  what  he 
sigffi  he  alone  is  responsible  for  his  omis- 
sion," citing  Jackson  v.  Croy,  12  Johns.  (N. 
Y.)  427;  Lies  v.  Stub,  6  Watts  (Pa.)  48; 
Farley  v.  Bryant,  32  Me.  474;  Coifing  v. 
Taylor,  16  111.  467;  Stapylton  y.  Scott,  13 
Ves.  Jr.  (Eng.)  427;  Alvanley  v.  Kinniard, 
2  Mac.  &  G.  7,  42  Eng.  Rep.  (Reprint)  1,' 
29  Beav.  (Eng.)  490.  The  case  of  Gwaltney 
V.  Provident  Sav.  L.  Assoc.  132  N.  C.  925, 
44  S.  E.  659,  on  which  plaintiff  relies  is  not 
at  all  applicable. 

In  the  course  of  the  opinion  he  wrote  for 
the  Court  in  Cathcart  v.  Virginia  L.  Ins,  Co. 
144  N.  0.  623,  57  S.  E.  390,  which  we  have 
cited  as  ruling  our  case.  Chief  Justice  Clark 
says  of  the  Gwaltney  case:  "This  case  (Cath- 
cart V.  Virginia  L.  Ins.  Co.)  is  rather  like 
Floars  v.  ^tna  *Ins.  Co.  144  N.  C.  232,  56 
S.  E.  915,  11  L.R.A.(N.S.)  357,  where  it  was 
held  that  a  failure  to  read  the  policy  or 
examine  it  for  three  months  is  a  waiver  of 
any  right  to  reform  the  policy  on  the  ground 
of  mistake,"  and  this  applies,  of  course,  to 
other  equitable  relief. 

We  close  this  branch  of  the  case  with  what 
is  said  in  Clements  v.  Virginia  L.  Ins.  Co.  155 
N.  C.  at  p.  61  and  62,  70  S.  E.  1076:  "The 
loss  of  the  plaintiff,  if  any  he  has  sustained, 
is  directly  and  wholly  attributable  to  gross 
neglect  of  his  own  interests  and  to  his  supine- 
ness  when  he  should  have  been  active  and  vigi- 
lant. Equity  will  not  assist  one  whose  condi- 
tion is  traceable  only  to  that  want  of  diligence 
which  may  fairly  be  expected  from  a  reason- 
able and  prudent  person,  and  even  when  he 
is  watchful  and  discovers  a  [638]  wrong 
practiced  upon  him,  a  court  of  equity  re- 
quires that  he  should  be  prompt  in  assert- 
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ing  his  claim  to  relief  against  it,  for  it  will 
not  aid  those  who  sleep  on  their  rights,  but 
only  those  who  are  vigilant." 

Justice  Holmes  said  in  Supreme  Lodge,  etc. 
V.  Mims,  241  U.  S.  674,  36  S.  Ct.  702,  60 
U.  8.  (L.  ed.)  1179,  L.R.A.1916F  919,  already 
cited,  that  the  provision  as  to  the  perma- 
nency of  the  rate  charged  at  entrance  of  a 
member  is  but  a  rule  or  regulation,  subject 
to  change  as  the  necessities  of  the  order 
might  require.  If  plaintiff  had  bestowed  even 
slight  care  upon  his  interests  and  informed 
himself  when  he  had  ample  opportunity  to 
do  so,  he  would  have  discovered  what  was 
the  meaning  of  the  clause  as  to  rates.  It  is 
toa  late,  after  so  many  years  have  elapsed, 
even  if  there  was  any  fraud  or  mistake,  to 
ask  for  relief  at  the  hands  of  a  court  of 
equity. 

There  arc  some  objections  to  evidence,  but 
they  relate  to  the  documentary  and  other 
proof  showing  the  law  of  Massachusetts,  and 
really  go  to  its  legal  effect,  rather  than  to 
its  competency  and  relevancy. 

We  have  shown  why  the  issues  tendered 
by  the  plaintiff  should  not  have  been  •ib- 
uiitted. 

We  consider  the  Green  case,  supra,  as  de- 
cisive of  this  one  on  the  two  main  and 
essential  questions,  that  under  the  full  faith 
and  credit  clause  of  the  Constitution,  the  ap- 
plicable law  is  that  of  the  State  of  Mass- 
achusetts, knd  that,  under  that  law,  of  itself, 
and  certainly  as  construed  by  its  highest 
court,  the  increase  by  the  assessments  was 
fullv  warranted. 

There  was  no  real  dispute  about  the  ma- 
terial facts,  and  upon  them  plaintiff  has  no 
cause  of  action,  and  therefore  the  judgment 
of  the  Court  is  correct. 

No  error. 


NOTE. 

In  the  reported  case  the  court  sustains  the 
right  of  a  beneficial  association  so  to  amend 
its  by-laws  as  to  increase  the  assessments  to 
be  levied,  even  as  to  existing  members.  The 
earlier  cases  dealing  with  the  right  of  amend- 
ment as  against  existing  members  are  re- 
viewed in  the  notes  to  the  following  cases: 
(Tilmore  v.  Knights  of  Columbus,  1  Ann.  Cas, 
715;  Olson  v.  Court  of  Honor,  10  Ann.  Cas. 
G22;  Hart  v.  Life,  etc.  Assoc.  Ann.  Cas. 
1913C  672;  Supreme  Conclave,  etc.  v.  Rehan, 
Ann.  Cas.  1914D  68;  Thomas  v.  Knights  of 
Maccabees  of  World,  Ann.  Cas.  1917B  804; 
Strauss  v.  Mutual  Reserve  Fund  L.  Assoc. 
83  Am.  St.  Rep.  699;  Supreme  Conclave,  etc. 
v.  Miles,  84  Am.  St.  Rep.  528,  553;  and 
Wright  V.  Knights  of  Maccabees  of  World, 
134  Am.  St.  Rep.  838. 
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CINCINNATI,    NEW    ORI.EANS    AND* 
TEXAS   PACIFIC   RAILWAY   COM* 


Kentucky    Court    of    Appeals — November    2^ 

1916. 


112  Ky.  66;  ISS  S,  fV.  1061. 


Master  and  Servant  ^  Uability  for  In* 
Jury  —  Railroad  —  Defective  Ties. 

In  an  action  against  a  railroad  for  its 
fireman's  death,  whether  the  road  was  neg- 
ligent in  maintaining  its  track  at  the  curve 
where  a  derailment  took  place  because  of 
defective  ties  is  held  to  be  for  the  jury  under 
the  evidence. 

Speed  of  Train  as  Neslisenoe. 

In  an  action  against  a  railroad  for  its  fire- 
man's  death  when  the  engine  of  a  train  run- 
ning seventy-five  to  eighty  miles  an  hour  was 
derailed,  questions  whether  the  road  was 
running  its  train  at  a  negligent  rate  of  speed,, 
indicating  great  recklessness  and  an  utter  dis- 
regard for  the  safety  of  others,  especially 
those  on  the  train,  and  whether  such  speed 
contributed  to  produce  the  accident,  is  held  to 
be  for  the  jury. 

[See  7  Ann.  Cas.  988;  Ann.  Cas.  1914B 
602.J 

Divorce  ^  Alloivance  for  Children  -» 
Power  to  Modify. 

Judgment,  in  a  divorce  action  against  the 
husband,  ordering  him  to  pay  a  sum  to  his 
wife  for  support  of  their  infant  child,  may  be 
opened  up  at  any  time  by  appropriate  pro- 
ceedings and  additional  allowances  made. 

Death  by  Wrongful  Act  —  Recovery  by 
Child  for  Death  of  Father  —  Effect  o£ 
Divorce  of  Parents. 

In  an  action  against  a  railroad,  under  the 
federal  employers'  liability  act  (Act  Cong. 
April  22,  1908,  c.  149,  35  Stat.  65  [6  Fed.  St. 
Ann.  2d  ed.  280]),  for  death  of  its  fireman, 
it  was  error  for  the  court  to  permit  defendant 
to  introduce  in  evidence,  and  to  read  to  the 
jury  on  trial  over  plaintiff's  objection,  judg- 
ment in  a  divorce  suit  against  decedent,  order- 
ing him  to  pay  his  divorced  wife  $300  for  the 
support  of  their  minor  child,  since  the  child, 
as  a  dependent,  is  entitled  to  recover  the  pe- 
cuniary benefits  which  it  had  the  right  to 
expect  from  its  father,  who  was  under  a  legal 
obli<^ation  to  support  it  during  its  infancy, 
which  benefits  cannot  be  augmented  or  di- 
minished by  a  collateral  proceeding  to  which 
the  child  was  not  a  party. 

[$ee  note  at  end  of  this  case.] 

Persons  Entitled  to  Benefit  of  Reeov- 


Where  a  railroad  servant,  killed  in  inter- 
state commerce,  leaves  surviving  him  a  widow 
or  a  child  or  children,  the  action  against  the 
road  for  his  death,  under  the  federal  employ- 
ers' liability  act,  must  be  maintained  exdu- 
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sively  for  their  benefit,  to  the  exclusion  of 
other  classes  of  beneficiaries  named  in  the  act, 
such  as  the  employee's  parents. 


Where  a  railroad  fireman,  after  his  divorce, 
carried  his  trunk  to  his  parents'  home,  mak- 
ing that  his  headquarters,  but  being  there 
only  at  infrequent  intervals  or  for  short 
times,  when  he  would  donate  to  his  mother 
small  sums,  trifling  in  amount,  rather  as  a 
result  of  affection  than  in  recognition  of  any 
obligation  to  her  in  the  way  of  support  and 
maintenance,  she  being  supplied  with  the 
necessities  of  life  through  her  husband  and 
other  children,  such  mother  has  no  pecuniary 
expectations  from  her  son,  entitling  her  to 
recover  for  his  death  under  the  federal  em- 
nloyers*  liability  act. 

Appeal  and  Error  ^  HarmleM  Error  — 
Snbmiasion  of  laaue  Not  Contro- 
▼erted. 

In  an  action  against  a  railroad,  under  the 
federal  employers'  act,  for  death  of  its  fire- 
nAn  when  his  train  was  derailed,  where  the 
pleadings  admit  and  the  proof  shows  that 
defendant  was  engaged  in  interstate  com- 
merce, and  that  the  train  was  at  the  time 
making  an  interstate  trip,  the  submission  to 
the  jury  of  the  question  whether  defendant 
was  engaged  in  interstate  commerce  at  the 
time  of  the  accident  is  harmless  error. 

Death  hj  Wrongful  Act  ^  Instrdotioni 
~  Subfliiflsion  of  iMve  without  EtI* 
deaoe  —  Prejudice. 

In  an  action  against  a  railroad,  under  the 
federal  employers'  liability  act,  for  death  of 
its  fireman  when  his  train  was  derailed  in 
taking  a  curve,  where  there  was  absolutely 
no  proof  of  any  facts  or  circumstances  look- 
ing to  the  establishment  of  any  contributory 
ne«^]igcnce  on  decedent's  part,  the  giving  of 
&n  instruction  on  the  question  of  contributory 
negligence,  allowing  the  jury  to  diminish 
damages  therefor,  is  prejudicial  .error,  since 
from  it  the  jury  might  conclude  that  the 
court  saw  something  in  the  evidence  justify- 
ing the  instruction,  in  view  of  the  close  rela- 
tion between  the  fireman  and  the  engineer 
driving  the  trdin. 

Right  of  Child  to  Reeover  —  Expec- 
tancy    from     Father  ^  Qnestion     of 


In  an  action  against  a  railroad,  under  the 
federal  employers'  liability  act,  for  the  death 
of  a  fireman,  brought  for  the  benefit  of  his 
infant  daughter,  the  court  should  not  submit 
the  question  whether  the  child  had  the  right 
U}  expect  pecuniary  assistance  from  her 
father  had  he  lived,  since  the  law  gave  her 
such  right,  imposing  on  her  father  the  duty 
of  complying  with  it. 

Amount  of  Recovery  by  Child. 

In  an  action  against  a  railroad,  under  the 
federal  employers'  liability  act,  for  death  of 
its  fireman,  brought  for  the  benefit  of  his  in- 
fant daughter,  the  sum  which  plaintiff  is 
entitled  to  recover  for  her  is  properly  limited 
to  what  she  had  reasonable  expectations  of 
receiving  from  her  father,  if  his  death  had 
not  been  occasioned. 

[See  3  Ann.  Cas.  103;  16  Ann.  Cas.  931.] 


Same. 

In  an  action  against  a  railroad  company, 
under  the  federal  employers'  liability  act,  for 
death  of  its  fireman,  brought  for  the  benefit  of 
his  minor  daughter,  plaintiff  can  recover  for 
the  child  only  the  actual  pecuniary  loss  re- 
sulting to  her,  and  not  for  the  money  value 
''of  that  care,  counsel,  training,  and  educa- 
tion" which  she  might  have  received  from  her. 
father  had  he  lived. 

Appeal  from  Circuit  Court,  McOreary 
county. 

Action  by  I.  W.  Davis,  administrator,  et  al., 
plaintiffs,  against  Cincinnati,  New  Orleans 
and  Texas  Pacific  Railway  Company,  defend- 
ant. Judgment  for  plaintiffs.  Plainti^a  ap- 
peal. Defendant  files  cross-appeal:  The  facts 
are'  stated  in  the  opinion.    Keversed. 

Robert  Hardingj  E.  V,  Pwyear,  John  W. 
Rowlings,  Stephens  d  Steely,  John  W.  Samp- 
son and  J.  M.  Perkins  for  plaintiffs. 

Edward  Colston,  John  Oalvin,  Tye,  Siler  d 
Oatliff  and  1/.  M.  Cline  for  defendant. 

[56]  Thomas,  J.— On  November  14,  1913, 
Oscar  Davis,  who  was  then  twenty -one  years 
of  age,  was  killed  by  the  wrecking  of  a  pas- 
senger train  causing  the  engine  to  overturn 
and  fall  on  him,  producing  instant  death.  The 
train  was  being  [57]  operated  by  the  defend- 
ant, appellee,  Cincinnati,  New  Orleans  and 
Texas  Pacific  Railway  Company,  and  the  de- 
cedent was  the  fireman  thereon.  The  accident 
occurred  about  three  hundred  yards  north  of 
a  small  town  in  Tennessee,  called  Annadell, 
and  the  wreck  was  produced  by  the  engine 
in  some  way  getting  off  the  track  and  running 
off  on  the  side  of  a  dump,  resulting  in  its 
being  turned  over,  as  stated.  The  train  con- 
sisted of  several  passenger  coaches  and  was 
a  fast  passenger  train,  known  as  the  Royal 
Palm.  It  was  going  south  at  the  time,  which 
was  between  three  and  three-thirty  in  the 
afternoon  of  that  day,  and  the  derailment  oc- 
curred about  the  middle  of  a  cut  through 
which  the  road  ran  on  about  a  six-degree 
curve  toward  the  east,  and  the  proof  shows 
the  engine  left  the  track  from  the  east  or 
inside  rail  of  the  curve. 

I.  W.  Davis,  father  of  the  deceased,  quali- 
fied as  his  administrator  and  filed  this  suit, 
which  was  brought  under  the  Federal  Em- 
ployers' Liability  Act,  to  recover  the  dam- 
ages which  the  alleged  dependents  in  the  pe- 
tition sustained  on  account  of  his  decedent's 
death. 

The  negligence  of  the  defendant,  which,  it 
is  charged,  produced  the  death,  it  stated  to 
be  the  excessive  and  reckless  rate  of  speed 
at  which  the  train -was. running  at  that  par- 
ticular place  (over  a  curve),  and  that  the 
defendant  had  negligently  permitted  its  tracl: 
at  that  particular  place  to  become  greatly 
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out  of  repair  and  dangerous  for  the  purpose 
of  operating  trains  over  it.  The  negligence 
charged  on  this  point  is  that  the  ties  through 
the  curve  and  at  the  point  where  the  train 
jumped  thei  track  were  so  decayed  that  they 
did  not  hold  the  spikes  fastening  the  rails  of 
the  track,  and  the  latter  was  thereby  per- 
mitted to  spread  or  in  some  way  cause  the 
wheels  of  the  engine  to  mount  the  rail,  re- 
sulting in  the  wreck,  followed  by  the  death  of 
the  fireman. 

It  is  alleged  in  the  petition  that  the  de- 
cedent left  surviving  him  as  dependents,  and 
for  whose  benefit  the  suit  was  brought,  an 
infant  daughter,  Ruth  Davis,  who  was  at  that 
time  al)out  three  years  old,  and  his  mother, 
who  at  that  time  was  a  married  woman,  and 
whose-  husband  was  living,  he  being  the  ap- 
pellant here,  and  she  being  the  mother  •  at 
that  time  of  several  living  children  whose  ages 
ranged  from  live  years  to  twenty  years,  several 
of  whom  are  employed  in  reasonably  remu- 
nerative positions,  the  husband  himself  being 
employed  at  a  salary  df  thirty  dollars  per 
month. 

[58]  Tlie  answer  is  a  traverse  of  the  alle- 
gations of  the  petition,  one  paragraph  of 
which  pleads  the  pendency  of  a  suit  brought 
for  the  same  cause  of  action,  in  the  same 
court,  by  one  Wheeler  Chitwood,  as  admin- 
istratrix of  the  deceased;  but  after  the  filing 
of  the  answer  that  suit  was  dismissed  as  the 
controversy  between  the  two  personal  repre- 
sentatives waB  finally  determined  in  favor  of 
the  appellant  herein.  The  petition  prayed  for 
the  recovery  of  a  judgment  of  $30,000.00,  but 
upon  trial  the  jury  returned  a  verdict  against 
the  defendant  for  the  sum  of  $2,000.00,  from 
which  the  plaintiff  prosecutes  this  appeal,  and 
defendant  has  obtained  in  this  court  a  cross- 
appeal. 

The  chief  errors  urged  upon  iis  on  behalf  of 
the  appellant  are:  Incompetent  evidence  al- 
lowed to  be  introduced  before  the  jury  by  the 
defendant  over  plaintiffs  objections,  and  im- 
proper instructions  to  the  jury  likewise  over 
his  objections,  and  that  the  damages  are  in- 
adequate under  the  proof. 

The  chief  point  raised  by  the  cross-appeal 
is  that  there  was  not  sufficient  evidence  to 
show  the  negligence  on  behalf  of  defendant 
complained  of  in  the  petition,  and  that  iU 
motion  for  a  directed  verdict  should  have  pre- 
vailed. We  will  first  consider  the  point  raised 
by  the  cross-appeal. 

Several  witnesses  who  arrived  at  the  scene 
of  the  wreck,  within  a  verv  short  time  there- 
after,  stated  that  they  observed  the  track, 
which  was  considerably  torn  up,  and  they  no- 
ticed along  through  the  cut  quite  a  number  of 
decaved  and  rotten  ties ;  other  witnesses  testi- 
fied  that  a  short  time  before  the  wreck  they 
had  observed  some  of  the  ties  along  about 
where  the  train   left   the  track,  which  waa 


about  the  middle  of  the  cut  as  well  as  the 
curve,  and  that  they  appeared  to  them  to  be 
in  an  unsound  condition.  It  is  shown  bv  the 
track  walker  that  he  had  on  some  occasions, 
the  last  of  which  was  within  a  few  days  of 
the  wreck,  discovered  that  the  spikes  through 
the  cut  had,  to  some  extent,  become  released 
and  had  pulled  out  from  the  ties  something 
near  a  quarter  of  an  inch,  and  that  he  at 
the  time  set  the  spikes,  which  means  that  he 
drove  them  up.  It  is  shown,  however,  by  this 
and  other  witnesses  for  the  defendant,  that 
around  curves  such  consequences  are  liabU* 
to  occur,  even  though  the  tie  is  in  a  perfect- 
ly safe  and  sound  condition.  It  is  shown  by 
the  section  foreman  that  within  a  week  or 
[S9]  ten  days  previous  to  the  wreck  he  had 
done  som6  track  work  over  this  portion  of 
the  road,  but  that  it  did  not  consist  in  any- 
thing  relating  to  ties — it  was  rounding  up 
the  bed  of  the  track  with  either  ballast  or 
earth — ^but  he  says  that  on  that  occasion  he 
did  not  observe  any  defective  ties.  It  is  fuV- 
thermore  shown  by  the  witness  that  in  July, 
1912,  he  placed  under  the  track  through  the 
cut  290  new  ties,  and  that  this  was  slightly 
more  than  one-half  of  the  ties  under  the  track 
covered  by  the  distance  of  the  cut  and  curve. 
It  is  not  shown  by  him  what  particular  part  of 
the  curve  or  track  he  placed  these  new  ties, 
and  he  says  he  does  not  know  how  long  the 
remaining  ties  which  he  did  not  remove  had 
been  in  service.  Practically  the  eaane  testi- 
mony was  given  by  the  roadmaster,  under 
whose  charge  was  that  particular  part  of  de- 
fendant's road. 

The  defendant  introduced  no  testimony  as 
to  the  speed  of  the  train  at  the  time  of  the 
accident,  but  the  plaintiff  introduced  two  or 
three  witnesses  who  gave  it  as  their  opinion 
that  the  train  was  running  at  a  rate  of  speed 
between  75  and  80  miles  an  hour.  It  is  shown 
that  at  this  place  the  curve,  while  not  of  the 
sharpest  character,  is  quite  an  abrupt  one. 
While  we  have  not  gone  into  the  details,  what 
has  been  related  is  the  substance  of  the  tes- 
timony on  these  two  vital  issues. 

Even  if  it  be  true  that  the  evidence  pre- 
ponderates to  the  effect  that  there  was  no  neg- 
ligence shown  AS  in  the  careless  maintenance 
of  the  track  at  that  place  because  of  defective 
ties,  still,  under  repeated  rulings  of  this  and 
other  courts,  there  was  sufficient  evidence  to 
submit  this  issue  to  the  jury,  and  its  verdict 
upon  that  issue  is  not  so  flagrantly  against 
the  evidence  as  to  warrant  us  in  setting  aside 
the  verdict  on  that  ground. 

In  regard  to  the  alleged  reckless  speed  of 
the  train,  it  may  be  stated  generally  that  the 
only  limitation  imposed  upon  carriers  as  to 
the  speed  at  which  it  may  run  its  trains  in 
rural  territory  is  that  it  shall  not  be  so  great 
as  to  indicate  great  recklessness  and  an  utter 
disregard  of  the  safety  of  others,  especially 
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those  upon  the  train.  When  an  accident  oc- 
curs at  a  time  when  the  speed  is  of  the  char- 
acter indicated,  a  jury  would  be  well  war- 
ranted in  fastening  upon  the  carrier  the 
blame  therefor.  Whether  there  was  such 
speed,  and,  if  so,  whether  it  contributed  to 
produce  the  accident,  are  peculiarly  questions 
ior  the  jury,  under  appropriate  instructions. 
We  are  [60]  therefore  convinced  l^at  the 
evidence  on  this  issue  of  negligence  was  suffi- 
cient to  authorize  submission  of  the  questions 
to  the  jury. 

Considering  the  points  urged  for  a  reversal 
by  the  plaintiff  in  the  order  mentioned  above, 
we  find  that  the  deceased,  about  two  years  be- 
fore his  death,  had  been  divorced,  by  a  decree 
of  the  Whitley  Circuit  Court,  from  his  wife 
whose  name  previous  to  her  marriage  to  the 
deceased  was  Wheeler  Chitwood,  and  the  di- 
vorce judgment  restored  her  to  that  name. 
The  parties  lived  together  but  a  short  while; 
after  the  separation  there  was  born  to  the  wife 
as  the  result  of  their  marriage  the  female 
child,  Ruth  Davis,  one  of  the  dependents  for 
whose  benefit  the  suit  is  brought.  By  the 
judgment  of  divorce  the  wife  was  given  the 
custody  of  the  child,  and  the  deceased,  who 
was  the  defendant  in  that  suit,  was  adjudged 
and  ordered  to  pay  his  wife  the  sum  of 
$300.00  in  support  of  their  infant  child.  This 
sum  he  was  ordered  to  pay  in  .installments  of 
$25.00  every  three  months.  There  is  nothing 
said  in  the  judgment  indicating  that  this  is 
the  only  sum  which  he  will  ever  be  called  upon 
to  pay  in  support  of  his  child,  and  it  is  a 
well  known  rule  of  law  in  this  State  that 
such  judgments  may  be  opened  up  at  any 
time,  by  appropriate  proceedings,  and  addi- 
tional allowances  made,  if  the  proof  on  such 
proceedings  justifies  it.  Moreover,  the  child 
was  not  a  party  to  that  proceeding  and  the 
judgment  ordering  the  allowance  is  by  no 
means  binding  on  it.  Notwithstanding  these 
facts,  the  defendant  was  permitted  to  intro- 
duce the  judgment  and  read  it  to  the  jury  up- 
on the  trial,  over  the  objections  of  the  plain- 
tiff. We  think  this  serious  error.  As  we 
shall  hereafter  see,  the  child,  as  a  dependent 
upon  its  father,  was  entitled  to  recover  the 
pecuniary  benefits,  which,  as  manifested  by 
the  proof,  it  had  a  right  to  expect  from  its 
father,  who  was  under  a  legal  obligation  to 
support  and  supply  it  with  necessities  during 
its  infancy,  and  these  benefits  cannot  in  the 
least  be  augmented  .or  diminished  by  a  judg- 
ment in  a  collateral  proceeding  to  which  the 
person  entitled  to  them  was  in  no  sense  a 
party.  Whatever  effect  the  judgment  might 
have  as  between  the  husband  and  wife  in  re- 
gard to  any  sums  which  he  might  be  adjudged 
to  pay  her,  cannot  affect  the  rights  of  the 
child  which  it  may  have  in  the  continued  life 
of  its  father.  We  therefore  think  that  the 
■objections  of  plaintiff,  in  this  particular,  are 
well  taken. 

Ann.  Cas.  1018G.— 27. 


[61]  Plaintiff's  objections  to  the  instruc- 
tions are  (a)  that  they  refused  to  submit  the 
right  of  the  mother  of  deceased  to  recover; 
(b)  that  they  submitted  to  the  jury  the  ques- 
tion as  to  whether  the  defendant^  as  well  as 
deceased,  was  at  the  time  engaged  in  inter- 
state commerce;  (c)  that  they  submitted  to 
the  jury  the  issue  of  contributory  negligence 
on  behalf  of  deceased,  with  directions  to  di- 
minish the  damages  if  the  jury  should  find 
such  contributory  negligence  on  his  part,  and, 
(d)  that  they  submitted  to  the  jury  the  ques- 
tion as  to  whether  the  daughter  of  deceased, 
Ruth  Davis,  was  a  dependent  upon  him  and 
had  a  right  to  expect  pecuniary  assistance 
from  him. 

We  have  heretofore  seen  what  the  proof 
shows  relative  to  the  mother  of  the  deceased. 
Aside  from  what  we  have  already  stated,  it 
is  shown  that  after  the  divorce  the  deceased 
carried  his  trunk  to  the  home  of  his  parents 
and  made  that  his  heatlquarters,  but  that  he 
was  not  at  home  except  at  infrequent  inter- 
vals, and  would  be  there  but  a  short  while. 
However,  upon  occasions  he  would  donate  to 
his  mother  small  sums  according  to  the  proof, 
which  were  trifling  in  amoimt,  and  all  of 
which  seems  to  have  been  the  result  of  affec- 
tion for  his  mother  more  than  a  recognition 
of  any  obligation  to  her  in  the  way  of  support 
or  maintenance.  Besides,  she  was  supplied 
with  the  necessities  of  life  through  the  earn- 
ings of  her  other  children  and  her  husband 
to  a  degree  much  in  advance  of  the  average 
parent.  But»  aside  from  this,  the  act  of  Con- 
gress under  which  this  suit  is  brought  says: 

"The  action  may  be  brought  for  the  bene- 
fit of  the  surviving  widow,  or  husband,  and 
children  of  such  employee,  and  if  none,  then 
of  such  employee's  parents,  and  if  none,  then 
the  next  of  kin  dependent  upon  such  em- 
ployee." 

Mr.  Thornton,  in  his  work  on  the  Federal 
Employers'  Liability  Act,  on  page  221,  in  dis- 
cussing those  for  whose  benefit  the  suit  may 
be  brought  under  the  act,  says: 

''In  the  case  of  the  death  of  the  injured 
employee  his  personal  representative  brings 
the  action  for  the  benefit  of  those  surviving 
him,  and  they  are  entitled  to  the  proceeds  of 
any  judgment  recovered,  in  the  following  or- 
der, viz.:  First,  the  surviving  widow  or  hus- 
band and  children  of  the  employee;  second, 
if  there  be  no  widow,  husband  or  ohildref^ 
then  for  the  benefit  of  the  employee's  parents. 
.  .  .  If  there  be  persons  of  the  first  class 
then  [62]  all  the  persons  of  the  second  and 
third  classes  are  excluded." 

This  statement  is  fortified  by  federal  opin- 
ions which  we  do  not  deem  it  necessary  to 
discuss,  because  we  are  convinced,  for  two 
reasons,  the  mother  of  deceased  is  not  en- 
titled to  recover  anything  in  this  case;  they 
being  that  the  proof  fails  to  show  any  pecu- 
niary expectations  by  her  from  her  deceased 
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son,  and  the  other  that  the  right  of  a  parent 
under  the  act  to  reoover  for  the  death  of  a 
child  is  subordinated  to  the  right  of  the  wid- 
ow or  child  of  the  person  killed  to  recover 
for  such  death,  i,  e.,  if  there  be  a  surviving 
widow  or  surviving  child  or  children,  the  ac- 
tion shall  be  maintained  exclusively  for  their 
benefit,  and  to  the  exclusion  of  the  other 
classes  of  beneficiaries  named  therein. 

Inasmuch  as  the  pleadings  admitted  and 
the  proof  showed  that  the  defendant  was  en- 
gaged in  interstate  commerce,  and  that  the 
wrecked  train  upon  which  the  deceased  was 
employed  was  at  that  time  making  an  inter- 
state trip,  we  see  no  room  for  the  submis- 
sion of  this  question  to  the  jury,  although 
it  was  evidently  harmless  error. 

There  is  absolutely  no  proof  of  any  fact 
or  circumstance  lodging  to  the  establishment 
of  any  negligence  on  behalf  of  the  deceased. 
If  the  train  was  running  at  an  excessive  and 
reckless  rate  of  speed  the  jury  might  have 
erroneously  concluded  that  inasmuch  as  the 
deceased  was  working  with  the  engineer,  and 
in  a  way  assisting  to  propel  the  train,  that 
he  may  have  been  somewhat  to  blame  for  this 
rate  of  speed.  Such  a  conclusion  would  have 
been  entirely  unjustifiable  from  any  fact 
proven  by  the  testimony;  but  having  had 
their  attention  called  by  the  court  to  the  con- 
tributory negligence  of  the  deceased,  the  jury 
may  have  concluded  that  the  court  saw  some- 
thing in  the  evidence  justifying  the  instruc- 
tion ;  and,  inasmuch  as  it  allowed  a  diminish- 
ing of  the  damages,  such  effect  may  have  been 
given  to  it.  We  are  the  more  impressed  with 
this  possible  consequence  of  the  error  in  giv- 
ing the  instruction  when  we  consider  the  size 
of  the  verdict  returned.  But,  as  there  is  to 
be  another  trial,  we  will  not  further  comment 
upon  this  point,  except  to  say  that,  under 
the  circumstances,  we  think  it  was  preju- 
dicial error  to  have  ^ven  any  instruction  on 
the  question  of  contributory  negligence,  or 
to  have  allowed  the  jury  the  right  to  diminish 
the  damages  by  reivson  thereof.  [63]  We  do 
not  see  anything  in  the  case  of  Louisville, 
etc.  R.  Go.  V.  Massie,  138  Ky.  449,  128  S.  W. 
330,  to  which  our  attention  is  called,  as  mili- 
tating against  these  views,  llie  facts  there- 
in, under  which  the  consequences  of  a  sub- 
mission to  the  jury  of  a  false  issue,  were  dis- 
cussed, are  entirely  different  from  what  they 
are  here. 

Complaint  is  made  of  the  instruction  be- 
cause it  made  the  right  of  the  infant  child 
of  the  deceased,  Ruth  Davis,  to  benefits,  de- 
pendent upon  whether  "It  had  the  right  to 
expect  any  pecuniary  assistance  from  hiin," 
and  if  the  jury  found  that  she  had  such  right,    . 
then  the  amount  of  recovery  should  be  meas- 
ured by  the  jury,  and  they  should  return  such  \ 
a  sum  as  it  might  believe  ''she  had  reasonable  ^ 
expectations  of  receiving  from  said  Davis  if 


his  death  had  not  been  so  occasioned.''  In 
other  words,  it  is  complained  of  this  in- 
strudbion  that  it  submits  to  the  jury  the  ques- 
tion as  to  whether  Ruth  Davis  had  the  right 
to  expect  any  pecuniary  assistance  from  her 
father  if  he  had  lived,  when,  as  a  matter  of 
fact,  he  was  under  legal  obligations  to  sup- 
port her  at  least  until  she  became  twenty- 
one  years  of  age.  The  position  is  taken  that 
as  a  matter  of  law  she  had  a  right  to  expect 
such  pecuniary  assistance.  In  this  position 
we  are  inclined  to  agree,  at  least  as  to  such 
assistance  as  the  father  might  be  financially 
able  to  render  during  the  minority  of  hi» 
child.  We  do  not  think  tlie  court  should  have 
submitted  the  question  as  to  whether  Ruth 
Davis  had  the  right  to  expect  such  pecuniary 
assistaeuse;  because,  according  to  our  view,, 
the  law  gave  to  her  that  right,  and  imposed 
upon  her  father  the  duty  to  comply  with  it. 
However,  we  are  convinced  that  the  sum 
which  the  plaintiff  was  entitled  to  recover  for 
her  was  properly  limited  to  what  "she  had 
reasonable  expectations  of  receiving  from  her 
father  if  his  death  had  not  been  occasioned;" 
because  the  sum  which  she  might  have  reason- 
ably expected  from  him  is  largely  dependent 
upon  his  earning  capacity  and  consequent 
ability  to  supply  Uie  necessities  of  his  daugh- 
ter. What  sum  a  child  might  be  reasonably 
expected  to  receive  in  one  case,  under  cer- 
tain facts,  would  be  entirely  different  in  an- 
other case,  under  different  facts,  and  so  we 
think  this  statement  in  the  instruction  fur- 
nishes a  proper  criterion  by  which  the  jury 
should  be  guided  in  measuring  the  size  of 
their  verdict.  The  rule  announced  in  the  case 
of  Gulf,  etc.  R.  Co.  v.  McGinnis,  228  U.  S. 
173,  33  S.  Ct.  426,  67  U.  S.  (L.  ed.)  785,  in 
no  way  militates  against  the  position  [64]  we 
have  assumed  herein;  in  that  case  the  dece- 
dent left  a  widow  and  four  children,  one  of 
whom  was  married  and  residing  with  her  hus'^ 
band;  there  "was  neither  allegation  nor  evi- 
dence that  such  surviving  child  was  either  de- 
pendent upon  or  had  any  reasonable  ground 
for  expecting,  any  pecuniary  benefit  from  a 
continuance  of  decedent's  life."  The  court, 
therefore,  held  that  it  was  error  to  submit 
to  the  jury  the  right  of  such  child  to  any 
recovery.  The  position  of  the  child,  Ruth 
Davis,  in  this  record  is  entirely  different. 
We  think  that  the  court  should  not  have  sub- 
mitted to  the  jury  the  question  as  to  whether 
the  infant  child  had  a  right  to  expect  pecu- 
niary assistance  from  the  continued  life  of 
her  father  for  the  reason  stated. 

In  the  instruction  upon  the  measurement  of 
damages  the  jury  were  told  this: 

"In  fixing  the  amount  of  the  loss  of  the 
infant  Ruth  Davis  on  account  of  the  wrong- 
ful death  of  the  said  Oscar  Davis,  her  father, 
if  any,  you  may  take  into  consideration  the 
money  value,  if  any,  of  that  care,  counsel. 
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training  and  education,  if  any,  which  the  said 
Ruth  Dayis  might  reasonably  have  received 
from  him,  and  which  can  only  be  supplied  by 
the  service  of  another  for  compensation,  and 
of  which  she  has  been  deprived  by  the  wrong- 
ful death  of  her  father,  Oscar  Davis,  if  any, 
and  basing  your  finding,  if  any,  only  upon  the 
evidence  in  this  case." 

It  has  been  repeatedly  held  by  the  Supreme 
Court  of  the  United  States  that  the  only  item 
of  loss  to  the  persons  for  whom  this  character 
of  action  is  brought  that  may  be  considered 
by  the  jury  in  rendering  its  verdict  is  "the 
actual  pecuniary  loss  resulting  to  the  partic- 
ular person  or  persons  for  whose  benefit  an 
action  is  given."  Gulf,  etc  R.  Co.  v.  McGin- 
nia,  228  U.  S.  173,  33  S.  Ct.  426,  57  U.  S. 
(L.  ed.)  785;  Michigan  Cent.  R.  Co.  v.  Vree- 
land,  227  U.  S.  59,  Ann.  Cas.  1014C  176,  33 
S.  Ct.  102,  67  U.  S.  (L.  ed.)  417;  American  R. 
Co.  V.  Didricksen,  227  U.  S.  146,  33  S.  Ct.  224, 
57  U.  S.  (L.  ed.)  456;  Chesapeake,  etc.  R. 
Co.  V.  Kelly,  241  U.  S.  485,  36  S.  Ct.  630,  60 
U.  S.  (li.  ed.)  1117,  L.R.A.1917F  367  (decid- 
ed June  5,  1916).  Under  this  well-estab- 
lished rule  as  laid  down  by  the  Supreme 
Court,  it  is  manifest  that  no  recovery  can  be 
had  for  the  matters  contained  in  the  excerpt 
which  vre  have  made  from  the  court's  instruc- 
tion given  upon  the  trial,  and  upon  another 
trial  this  portion  of  it  should  be  eliminated, 
and  the  instructions  made  to  conform  to  our 
views,  as  herein  expressed. 

For  the  reasons  indicated,  the  judgment  is 
reversed  on  the  appeal,  with  directions  to 
grant  the  plaintiff  a  new  trial,  and  it  is  af- 
firmed on  the  cross-appeaL 

HOTS. 

Btiroree  mm  AffeetlmK  Risltt  of  OMld  to 
Boeover  for  Deatk  of  Parent* 

The  rule  that  a  father's  obligation  to  pro- 
vide for  and  support  his  minor  children  is 
not  altered  or  affected  by  the  fact  that  a  di- 
vorce decree  has  been  rendered  in  his  favor 
containing  no  provision  for  their  custody  or 
maintenance,  finds  support  in  a  majority  of 
the  decisions  on  the  point.  Rowell  v.  Rowell, 
Ann.  Cas.  1918C  936  and  note. 

Hence,  notwithstanding  a  divorce,  a  child 
has  a  legal  right  to  support  from  the  father, 
and  the  latter  is  under  a  legal  obligation  to 
support  and  supply  it  with  necessities  dur- 
ing its  infancy,  and  accordingly  the  child  is 
entitled  to  recover  for  the  death  of  the  father 
if  it  is  caused  by  the  wrongful  act  of  a  third 
person.  International,  etc.  R.  Co.  v.  Culpep- 
per, 19  Tex.  Civ.  App,  182,  46  S.  W.  922 ;  In 
re  Niemeier,  Op.  Sol.  Dept.  Labor  551.  And 
see  the  reported  case. 

In  the  case  first  cited,  it  was  held  that  a 
child  of  the  deceased  and  his  first  wife,  from 


whom  he  had  been  divorced  by  a  decree  mak- 
ing no  provision  for  the  child,  was  entitled 
to  recover  for  her  father's  death  by  wrong- 
ful act,  since  she  had  a  legal  right  to  support 
from  him,  of  which  she  was  deprived  by  his 
death. 

In  the  reported  case  it  is  held  that  a 
child,  as  a  dependent  on  its  father,  is  entitled 
to  recover,  in  an  action  for  damages  for  death 
by  wrongful  act,  brought  under  the  Federal 
Employers'  Liability  Act  (Act  of  May  30, 
1908,  c.  236;  6  Fed.  Stat.  Ann.  [2d  ed.]  280), 
the  pecuniary  benefits  which,  as  manifested 
by  the  proof,  it  had  a  right  to  expect  from 
its  father,  who  was  under  a  legal  obligation 
to  support  and  supply  it  with  necessities 
during  its  infancy.  And  the  court  holds  that 
these  benefits  are  not  in  the  least  to  be  aug- 
mented or  diminished  by  a  judgment  of  di- 
vorce between  the  parents  whereby  the  father 
was  ordered  to  pay  a  certain  sum  toward  the 
support  of  the  child,  that  sum  not  fixing  the 
child's  expectancy  of  benefit  from  the  life' of 
its  father. 

In  the  case  of  In  re  Niemeier,  Op.  Sol.  Dept. 
Labor  651,  a  claim  for  compensation  for  the 
death  of  an  employee  was  made  by  the  ''di- 
vorced widow"  of  the  decedent  in  her  own  be- 
half as  well  as  in  behalf  of  two  children  of 
the  marriage  who  were  under  sixteen  years 
of  age.  The  decree  granting  the  divorce 
awarded  the  custody  of  the  children  to  the 
mother.  It  was  held  that  a  woman  who  had 
been  divorced  from  her  husband  was  not  the 
''widow"  of  the  latter  after  his  death,  and 
so  was  not  entitled  to  the  payment  of  any 
part  of  the  compensation,  but  that  the  entire 
amount  should  be  awarded  to  the  two  children 
and  should  be  paid  to  the  mother  as  their 
guardian  for  their  use  and  benefit. 

In  Pittsburgh,  ete.  R.  Co.  v.  Fritz,  34  Ohio 
Cir.  Ct.  Rep.  411,  it  appeared  that  the  de- 
ceased, instead  of  leaving  a  widow  and  two 
children  as  set  out  in  the  plaintiff's  petition, 
had  in  addition  thereto  two  other  children  by 
a  previous  wife  who  had  been  divorced.  The 
statute  under  which  the  action  was  brought 
(§  10772,  G.  0.)  provided  that  an  action  for 
death  should  be  brought  in  the  name  of  the 
personal  representative  for  the  exclusive  ben- 
efit of  the  wife  and  children,  but  limited  the 
amount  to  be  awarded  by  the  jury  to  $10,000. 
It  also  provided  that  the  amount  recovered 
should  be  apportioned  among  the  beneficia- 
ries, unless  adjusted  by  themselves,  by  the 
court  making  the  appointment,  in  such  man- 
ner as  should  be  fair  and  equitable  having 
reference  to  the  age  and  condition  of  each 
beneficiary  and  the  laws  of  descent  and  distri- 
bution. The  court  said  that  if  the  iimount 
of  the  recovery  in  the  suit  in  question  had 
been  less  than  the  maximum  amount  fixed 
by  statute,  the  absence  of  two  beneficiaries 
from  the  proceeding  might  have  invalidated 
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the  recovery.  But  the  court  held  that,  the 
recovery  having  been  for  the  full  amount  al- 
lowed by  the  statute,  the  children  of  the  de- 
ceased by  his  previous  divorced  wife  could 
present  their  claims  to  the  probate  court 
which  had  made  the  appointment  of  the 
administrator,  at  the  time  it  came  to  make 
its  apportionment  of  the  amount  recovered. 


rswufo 

V. 

MoDONAIiD. 


Minnesota  Supreme  Court — ^March  20,  1916. 

134  Minn.  148;  1S6  N.  W.  780;  1S8  N. 
W.  820;  1&9  N.  W.  664, 


Appeal  and  Error  —  BismlMal  of  Ap- 
peal ^  Acceptanoe  of  Benefit  by  Ap- 
pellant* 

That  appellant  accepts  the  money  assigned 
to  him  under  a  judgment  dissolving  a  corpora- 
tion and  distributing  the  funds  thereof  will 
not  deprive  him  of  his  right  to  question  the 
judgment  so  far  as  it  dissolves  the  corpora* 
tion  or  require  that  his  appeal  be  dismissed. 

Appeal  Bond  —  Deposit  in  Lien  of 
Bond. 

No  order  of  court  is  required  to  allow  the 
making  of  a  deposit  in  lieu  of  an  appeal  bond, 
as  authorized  by  Gen.  St.  1913,  §  8002. 

Effect  to  Stay  Prooeedins** 

Tlie  deposit,  made  in  lieu  of  an  appeal  bond, 
pursuant  to  Gen.  St.  1913,  §  8002,  being  con- 
ditioned only  for  payment  of  the  costs  of 
appeal,  does  not  stay  proceedings  on  the  judg- 
ment. 
Estoppel  to  Urge  Error  —  Aoceptanee 

of  Benefits  of  Order. 

When  a  case  was  reached  for  trial,  appel- 
lant applied  for  a  continuance.  The  court 
continued  the  case  for  trial  at  a  place  other 
tban  the  county  seat.  It  is  held  that  the  ap- 
pellant, having  acquiesced  in  the  order  and 
taken  the  benefit  of  the  continuance,  is 
estopped  from  now  asserting  that  the  court 
had  no  authority  to  make  such  order. 

Same. 

An  appellant  who  has  taken  the  benefit  of 
the  provisions  of  the  judgment  apportioning 
and  distributing  the  funds  in  controversy  by 
receiving  and  accepting  the  share  thereof 
awardea  to  him,  is  not  in  position  to  question 
such  apportionment  and  distribution. 

Corporations  ^  Dissolution  —  At  In- 
stance of  Minority  Stockholder. 

It  is  the  general  rule  that  courts  are  with- 
out authority  to  dissolve  a  corporation  at  tlie 
suit  of  a  minority  stockholder  unless  such 
authority  has  been  conferred  by  statute.    Dif- 


ferent courts  recognize  various  exceptions  to 
this  rule;  but  the  facts  do  not  brin^  this  case 
within  such  exceptions  and  do  not  justify  the 
dissolution  of  the  corporation. 
[See  note  at  end  of  this  case.] 

Protection  of  Minority  StooUiolder. 

Where  minority  stockholders  are  being  de- 
prived of  their  property  rights  by  the  un- 
lawful acts  of  the  majority,  a  court  of  equity 
will  intervene  and  afford  them  such  relief  as 
may  be  necessary  to  adequately  protect  such 
property  rights. 

Costs  —  On  Appeal  —  Fees  for  Serving 
Papers. 

Sheriff's  fees  for  serving  notice  of  appeal, 
as  well  as  the  record  and  briefs,  on  defend- 
ants, who  were  not  adverse  parties,  cannot 
be  allowed  as  part  of  appellant's  costs  and 
disbursements. 

Same. 

Where  notice  of  appeal  is  served  on  the 
attorney  for  a  party,  appellant  is  not  entitled 
to  costs  for  service  of  notice  on  the  parties; 
such  service  being  imnecessary. 

Same.     . 

Expenses  for  the  serving  of  notice  of  an 
appeal  by  a  private  party  cannot  be  allowed 
appellant  as  costs. 

Cost  of  Papers  Not  Used  in  AppeaL 

Costs  cannot  be  allowed  appellant  for  cer- 
tified copies  of  the  records,  where  it  did  not 
appear  that  they  were  for  use  in  the  appellate 
court. 

Appeal  from  District  Court,  Itasca  coimty: 
Stanton,  Judge. 

Action  by  Alfred  L.  Thwing,  plaintiff, 
against  W.  M.  McDonald  et  al.,  defendanta 
Judgment  for  plaintiff.  Defendant  named 
appeals.  Plaintiff  moves  to  dismiss.  Modi- 
fied. 

[149]  Action  in  the  district  court  for  Itasca 
county  to  enjoin  defendant  McDonald,  and 
the  defendant  lessee  companies,  from  paying 
to  McDonald  individually  or  as  an  officer  of 
The  Minowa  Company  any  of  the  rents  and 
royalties  accruing  to  that  company;  to 
appoint  a  receiver  for  that  corporation  and 
to  determine  the  rights  of  plaintiff  and  de- 
fendant stockholders  in  the  stock  and  prop- 
erty of  that  company;  to  remove  defendant 
McDonald  as  an  officer  and  director  of  that 
company;  to  require  him  to  account  and  pay 
over  to  that  company  and  to  the  persons 
entitled  thereto  all  moneys  under  his  control 
belonging  to  that  company;  and  to  dissolve 
the  corporation  and  distribute  its  assets  and 
property  among  the  persons  entitled  thereto. 
The  case  was  tried  before  Stanton,  J.,  who 
made  findings  perpetually  restraining  defend- 
ant McDonald  from  receiving  and  the  lessee 
companies  from  paying  to  him  individually, 
or  as  an  officer  of  The  Minowa  Company,  any 
of  the  rents  and  royalties  accruing  to  that 
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oompuij  during  the  month  of  January,  1916, 
and  thereafter,  removing  defendant  McDonald 
as  an  officer  and  director  of  that  company 
and  requiring  him  to  pay  over  to  it  and  to 
the  persona  entitled  thereto  all  moneys  under 
his  control  bekmging  to  that  company,  and 
all  its  moneys  and  property  theretofore  appro- 
priated by  him  to  his  own  use;  dissolving 
The  Minowa  Company,  appointing  three  per- 
sons receivers  of  the  company,  and  specify- 
ing their  duties  and  powers  in  the  premises. 
From  the  judgment  entered  pursuant  to  the 
order  for  Judgment,  defendant  McDonald 
api>ealed  and  deposited  with  the  clerk  of 
court  $250  in  lieu  of  an  appeal  bond.  A 
motion  to  dismiss  the  appeal  was  denied. 
Judgment  modified. 

Mokn  d  Mohn  for  appellant. 
Tkwmg  ^  Rosaman  for  respondents. 
Alfred  L,  Thwing  for  receivers. 

On  March  20,  1916,  the  following  opinion 
was  filed: 

Pss  Curiam. — ^The  motion  to  dismiss  the 
appeal  in  this  cause  is  denied.  While  it  is 
[150]  probable  that  appellant  is  estopped  or 
has  waived  the  right  to  raise  objections  to 
that  part  of  the  judgment  distributing  the 
funds  of  the  corporation,  by  accepting  the 
money  so  assigned  to  him,  it  is  clear  that  he 
may  question  the  judgment  insofar  as  it  dis- 
solves the  corporation.  With  this  question 
in  issue,  and  properly  raised,  the  appeal  can- 
not be  dismissed.  The  merits  of  the  issue  we 
do  not  consider. 

The  deposit  of  $250,  in  lieu  of  an  appeal 
bond,  is  authorized  by  section  8002,  6.  S. 
1913,  and  no  order  of  the  court  is  necessary. 
The  form  of  the  deposit,  conditioned  to  ,pay 
the  costs  of  the  appeal,  does  not  stay  pro- 
ceedings on  the  judgment.  The  appeal  is  not 
so  manifestly  without  merit  as  to  justify  dis- 
missal on  the  ground  that  it  is  frivolous  and 
was  taken  merely  for  delay. 

Motion  denied. 

On  July  21^  1016,  the  following  opinion 
was  filed: 

Tayijob,  C.  — ^The  trial  court  made  full  and 
complete  findings  of  fact  and  conclusions  of 
law  which  cover  34  printed  pages  in  the  rec- 
ord, and  rendered  a  judgment  which,  among 
other  things,  removed  defendant  McDonald 
from  his  position  as  an  officer  and  director 
of  The  Minowa  Company,  a  corporation;  ap- 
pointed receivers  to  take  charge  of  and  man- 
age the  affairs  of  that  corporation;  required 
defendant  McDonald  to  account  for  and  turn 
over  to  such  receivers  all  the  funds  and  effects 
of  the  company  in  his  hands  or  under  his 
control;  directed  the  payment  to  the  parties 
entitled  thereto  of  prior  dividends  on  hand 


and  unpaid;  provided  for  the  pagrment  of 
subsequent  dividends  as  they  accrued,  and 
dissolved  the  corporation  and  provided  for 
winding  up  its  affairs  and  distributing  its 
property  to  its  stockholders.  Defendant 
McDonald  alone  appealed  from  the  judgment. 
All  other  parties  acquiesced  therein  and  are 
satisfied  therewith.  The  evidence  is  not  re- 
turned and  the  findings  of  fact  are  unchal* 
lenged,  but  appellant  asserts  that  such  find- 
ings do  not  justify  the  conclusions  of  law 
nor  the  judgment  rendered  pursuant  thereto. 

At  the  outset  appellant,  relying  upon  Bell 
T.  Jarvis,  98  Minn.  109,  107  N.  W.  647,  8 
Ann.  Cas.  938,  insists  that  the  court  had  no 
jurisdiction  to  try  the  case  at  the  time  and 
place  where  it  was  tried.  The  case  was 
[161]  regularly  brought  on  for  trial  at  the 
general  March,  1916,  term  of  court  in  Itasca 
county,  but  was  not  reached  until  June  25. 
At  that  time  appellant  applied  for  a  continu- 
ance until  the  September  term.  Plaintiff 
opposed  it.  The  cor .  k  made  an  order  post- 
poning the  trial  to  July  20  at  its  summer 
chambers  at  Glengarry  in  Cass  county,  and 
provided  therein  that  appellant  might  secure 
a  continuance  until  the  September  term  by 
complying  with  certain  prescribed  conditions 
on  or  before  July  15.  Appellant  failed  to 
comply  with  such  conditions,  and  the  case 
was  tried  at  Glengarry  as  provided  in  the 
order.  At  the  opening  of  the  trial  appellant 
raised  the  point  that  the  court  had  no 
authority  to  try  it  elsewhere  than  at  the 
county  seat.  He  is  not  in  position  to  ques- 
tion the  power  of  the  court  to  try  it  at  the 
place  fixed  in  the  order.  The  granting  of 
any  continuance  was  within  the  discretion  of 
the  court.  After  stating  orally  that  the  show- 
ing made  did  not  warrant  the  continuance 
asked,  the  court  made  the  order  in  the  terms 
stated.  It  was  made  solely  for  the  benefit 
of  appellant.  He  acquiesced  in  it  when  it. 
was  made,  took  the  benefit  of  it,  and  cannot 
now  be  heard  to  attack  its  validity. 

The  Minowa  Company  is  a  corporation 
which  owns  interests  in  valuable  mining 
properties  in  the  counties  of  Itasca  and 
St.  Louis.  These  properties  are  operated 
under  leases  by  tlie  other  defendant  corpora- 
tions which  pay  royalties  to  The  Minowa 
Company  quarterly.  The  several  properties 
and  the  interest  of  The  Minowa  Company 
therein  and  in  the  leases  and  contracts  nnder 
which  they  are  operated  and  in  the  royalties 
received  therefrom,  are  set*  forth  and  de- 
scribed in  detail  in  the  findings.  The  com- 
pany transacts  no  business  other  than  to 
hold  the  title  to  these  properties  and  to 
receive  the  royalties  therefrom  quarterly  and 
distribute  such  royalties  to  its  stockholders. 
It  was  organized  for  this  purpose,  has  never 
been  authorised  by  either  its  stockholders  or 
directors  to  transact  any  other  business  or 
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incur  any  oilier  obligations)  and  is  a  mere 
holding  company.  The  findings  and  judgment 
determined  who  are  stockholders  of  the  com- 
pany; the  amount  of  stock  held  by  each;  the 
amount  to  which  each  was  entitled  of  the 
funds  then  on  hand;  the  share  to  which  each 
will  be  entitled  of  the  subsequently  accruing 
royalties,  and  required  the  receivers  to  dis- 
tribute the  funds  on  hand  to  those  entitled 
thereto,  and  to  distribute  the  royalties  sub- 
sequently received  to  the  stockholders,  pro 
rata,  on  the  first  day  of  the  month  following 
the  payment  thereof.  Appellant  [152]  owns 
a  large  majority  of  the  capital  stock.  The 
other  individual  parties  to  the  action  are  the 
minority  stockholders. 

Appellant  has  taken  the  benefit  of  the  pro- 
visions of  the  judgment  in  his  favor  by  re- 
ceiving and  accepting  thereunder  the  share 
of  the  funds  on  hand  and  also  the  share  of 
the  subsequent  payments  awarded  to  him 
thereby,  and  is  not  now  in  position  to  ques- 
tion the  apportionment  and  distribution  of 
such  funds.  Plaintiff  presented  to  this  court 
the  facts  arising  since  the  entry  of  judgment 
and  made  a  motion  to  dismiss  the  appeal  on 
the  ground  that  appellant,  by  his  conduct, 
had  acquiesced  in  the  judgment  and  estopped 
himself  from  attacking  it.  The  court  in 
denying  this  motion  said:  "While  it  is  prob- 
able that  appellunt  is  estopped  or  has  waived 
the  right  to  raise  objections  to  that  part  of 
tbe  judgment  distributing  the  fimds  of  the 
corporation,  by  accepting  the  money  so  as- 
signed to  him,  it  is  clear  that  he  may  ques- 
tion the  judgment  insofar  as  it  dissolves  the 
corporation.  With  this  question  in  issue,  and 
properly  raised,  the  appeal  cannot  be  dis- 
missed." 

The  question  now  presented  is  whether  the 
trial  court  erred  in  adjudging  a  dissolution 
of  the  corporation.  It  is  unquestionably  the 
general  rule  that  courts  are  without  author- 
ity to  dissolve  a  corporation  at  the  suit  of  a 
minority  stockholder,  unless  such  authority 
has  been  conferred  by  statute.  Beyer  v. 
Woolpert,  99  Minn.  476,  109  N.  W.  1116;  7 
R.  C.  L.  p.  731,  §  740;  also  numerous  cases 
cited  in  the  note  in  15  Ann.  Cas.  at  page  422, 
and  in  the  note  in  39  L.R.A.  (N.S.)  at  page 
1032.  Different  courts  recognize  various  ex- 
ceptions to  this  rule.  When  it  has  become 
impossible  to  accomplish  the  purpose  for 
which  the  corporation  was  chartered  or  or- 
ganized, or  when  failure  or  ruin  is  inevitable, 
the  courts  may'  intervene  and  wind  up  its 
business  and  apportion  and  distribute  its 
assets  to  those  entitled  thereto.  Knutson  v. 
Northwestern  Loan,  etc.  Assoc  67  Minn.  201, 
69  N.  W.  889,  64  Am.  St.  Rep.  410;  Sjoberg 
v  Security  Sav.  etc.  Assoc.  73  Minn.  203,  75 
N.  W.  1116,  72  Am.  St.  Rep.  616;  also  cases 
cited  in  note  in  39  L.R.A.  (N.S.)  at  page  1044, 
and  note  in  91  Am.  St.  Rep.  at  page  33.    It 


is  also  maintained  in  able  and  well  reasoned 
opinions  that,  where  majority  stockholders 
take  upon  themselves  tlie  exclusive  manage- 
ment and  control  of  the  corporation  and 
abuse  their  power  by  arbitrarily  or  fraud- 
ulently conducting  the  affairs  of  the  company 
so  as  to  appropriate  to  themselves  the  profits 
or  property  thereof  [153]  to  the  despoilment 
of  the  minority  stockholders,  the  courts  may 
afford  relief  by  dissolving  the  corporation  if 
no  other  adequate  remedy  be  available. 
Miner  v.  Belle  Isle  Ice  Co.  93  Mich.  97,  53 
N.  W.  218,  17  L.R.A.  412;  Brent  v.  B.  E. 
Brister  Sawmill  Co.  103  Miss.  876,  60  So. 
1018,  43  L.R.A.(N.S.)  720,  Ann.  Cas.  1915B 
576;  Exchange  Bank  v.  Bailey,  29  Okla.  246, 
116  Pac.  812,  39  L.R.A.(N.S.)  1032;  also 
note  foimd  in  L.R.A.1915A  at  page  606. 
This  doctrine  was  recognized  in  Mitchell  v. 
St.  Paul  Bank,  7  Minn.  192  (252)  in  which 
the  court  said:  "Equity  in  such  cases  is 
always  able  to  afford  complete  relief.  The 
stockholders,  in  order  to  make  themselves 
secure,  and  save  what  remains  of  the  prop- 
erty of  the  bank,  must  first  disarm  their 
unfaithful  agents  from  doing  further  mis- 
chief, and  to  this  end  they  seek  a  dissolution 
of  the  bank  corporation."  It  is  universally 
recognized,  however,  that  the  drastic  remedy 
of  dissolving  a  corporation  should  be  resort- 
ed to  at  the  instance  of  minority  stockholders 
only  when  their  rights  can  be  protected  in 
no  other  way. 

In  the  present  case  the  corporation  is  a 
mere  holding  company  whose  sole  active 
duties  consist  in  collecting  and  distributing 
to  its  stockholders  the  royalties  paid  by  the 
operating  companies.  A  by-law  requires  such 
distribution  to  be  made  quarterly  by  the 
president  and  secretary,  unless  otherwise 
directed  by  the  board  of  directors.  Appellant 
is  president  of  the  company  and  plaintiff  is 
secretary  thereof,  or  at  least  was  such  secre- 
tary until  appellant  assumed  exclusive 
control  of  the  company  after  the  annual  meet- 
ing of  the  stockholders  in  1914.  This  meet- 
ing was  held  by  appellant;  none  of  the  mi- 
nority stockholders  participated  therein;  and 
the  court  finds  that  there  is  no  evidence  as 
to  what  action  was  taken  thereat.  Thereafter 
appellant  refused  to  recognize  plaintiff  as 
secretary  and  also  refused  to  recognize  any 
of  the  minority  stockholders  as  having  any 
interest  in  tlie  corporation  or  in  ita  assets. 

The  facts  found  by  the  trial  court  amply 
justified  its  action  in  removing  appellant 
from  his  position  as  an  officer  and  director 
of  the  corporation.  The  court  found,  among 
other  misconduct,  that  he  refused  to  recognize 
any  of  the  minority  stockholders  as  being 
"stockholders  in  said  corporation  or  as  hav- 
ing any  rights  or  interest  in  its  property  or 
income;"  that  claiming  to  be  president  and 
treasurer  of  the  company  he  demanded  that 
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the  opermting  companies  pay  the  royalties  to 
himself;  that  he  has  [1S4]  received  the 
royalties  paid  pursuant  to  such  demand  and 
appropriated  the  same  to  his  own  use;  that 
he  has  refused  to  distribute  or  pay  any  part 
thereof  to  any  of  the  minority  stockholders 
although  they  were  lawfully  entitled  to  their 
pro  rata  share  thereof;  and  that  he  threat- 
ens to  collect  "the  royalties  hereafter  to 
accrue  to  said  The  Minowa  Company  from 
time  to  time,  and  to  appropriate  the  same  to 
hia  own  exclusive  use  in  utter  disregard  of 
the  rights  therein  of  said  The  Minowa  Ck>m- 
paiiy  and  the  minority  stockholders  thereof." 
Sudi  wrongful  acts  warranted  drastic  action. 
But  the  accounting  directed  by  the  coivt  has 
now  been  had;  the  rights  of  all  the  stock- 
.holders  have  been  determined  and  adjusted; 
the  royalties  which  have  already  accrued  have 
been  apportioned  and  paid  over  to  the  parties 
entitled  thereto;  and  all  that  remains  to  be 
done^  unless  some  event  not  foreshadowed  in 
the  record  shall  happen*  is  to  collect  the 
royalties  that  shall  accrue  in  the  future  and 
distribute  them  pro  rata  to  the  shareholders. 
The  company  pays  no  compensation  to  its 
officers,  owes  no  debts,  has  little  or  no  occa- 
sion to  incur  expense,  and  its  property  is 
not  in  danger  of  being  dissipated.  To  make 
an  equitable  distribution  between  its  stock- 
holders of  the  interests  of  the  company  in 
the  various  properties  and  in  various  leases 
and  contracts  under  which  they  are  being 
operated  would  be  exceedingly  difficult;  and 
to  dispose  of  such  properties  and  interests 
for  the  purpose  of  dividing  the  proceeds  there- 
of among  the  stockholders  would  very  likely 
entail  substantial  loss.  Conceding  that  the 
court  has  power  to  dissolye  the  corporation 
if  no  other  adequate  remedy  be  available,  the 
facts  do  not  bring  this  case  within  any  of 
the  recognised  exceptions  to  the  general  rule. 
The  corporation  may  still  continue  its  corpo- 
rate existence;  and  its  officers,  having  only 
ministerial  duties  to  perform,  may  be  required 
to  perform  such  duties  in  the  manner  direct- 
ed by  the  judgment,  and  compliance  with  the 
provisions  of  the  judgment  may  be  enforced 
in  the  usual  manner.  And  the  court  may 
make  any  appropriate  provision  for  securing 
and  safeguarding  the  property  rights  of  the 
minority  and  for  preventing  encroachments 
thereon  by  the  majority. 

If,  in  the  future,  conditions  shall  arise 
which  enable  the  majority  stockholders  to 
deprive  the  minority  of  their  lawful  rights, 
and  the  majority  shall  abuse  their  power  by 
seeking  to  encumber  or  dissipate  the  property 
of  the  company,  or  to  appropriate  such  prop- 
erty or  the  profits  [155]  therefrom  to  their 
ifwn  purposes,  to  the  damage  of  the  minority 
in  their  property  rights,  the  judgment  will 
not  be  a  bar  to  the  maintenance  of  a  subse- 
<|uent  aetlon   for   dissolution    whenever   the 


minority  stockholders  can  be  effectively  and 
adequately  protected  from  such  aggression  in 
no  other  manner. 

We  have  reached  the  conclusion  that  so 
much  of  the  judgment  as  dissolves  the  corpo- 
ration cannot  be  sustained;  that  the  court 
should  modify  its  conclusions  of  law  and  its 
judgment  so  far  as  necessary  to  recognize  the 
continued  existence  of  the  corporations;  that 
the  court  should  provide  for  returning  the 
management  of  the  corporation  to  its  board 
of  directors,  and  should  also  require  the 
corporation  and  its  officers  thereafter  to  col- 
lect its  revenue  as  they  shall  accrue  and  to 
apportion  and  distribute  the  same  pro  rata 
to  the  stockholders  at  such  times  and  in  such 
manner  as  the  judgment  shall  provide,  and 
that  the  court  should  also  enjoin  the  corpora- 
tion and  its  officers  from  applying  its  reve- 
nues to  any  purpose  other  than  specified  in 
and  authorized  by  such  judgment  without 
first  obtaining  leave  of  court  therefor. 

The  case  is  remanded  with  directions  to 
modify  the  conclusions  of  law  and  the  judg- 
ment so  as  to  accord  with  the  views  herein 
expressed. 

On  October  6,  1916,  the  following  opinion 
was  filed: 

Pes  Cubiajc. — ^Respondents  have  appealed 
from  the  taxation  of  appellant's  costs  and 
disbursements  as  made  by  the  clerk. 

The  item  of  $8.80  taxed  as  sheriff's  fees  for 
serving  the  notice  of  appeal  upon  the  follow- 
ing defendants,  viz.:  Republic  Iron  and  Steel 
Company,  Rogers  Iron  Mining  Company, 
Oliver  Iron  Mining  Company,  Chemung  Iron 
Company,  Shenango  Iron  Mining  Company 
and  Shenango  Furnace  Company,  is  disal- 
lowed for  the  reason  that  these  defendants 
were  not  adverse  parties. 

The  item  of  $16.20  taxed  as  sheriff's  fees 
for  serving  the  record  and  brief  upon  the 
same  defendants  is  disallowed  for  the  same 
reason.  The  item  of  $2  taxed  as  sheriff's  fees 
for  serving  the  record  and  brief  on  defendant 
Aiken  is  disallowed  for  the  same  reason. 

The  item  of  $6.60  taxed  as  sheriff's  fees  for 
serving  the  record  and  brief  upon  the  receiv- 
ers for  ThB  Minowa  Company  and  the  notice 
of  [156]  appeal  upon  receiver  Saunderson,  is 
disallowed,  as  the  service  upon  the  attorney 
for  the  receivers  such  additional  service  un- 
necessary. For  the  same  reason  the  item  of 
$2  taxed  as  sheriff's  fees  for  serving  the 
record  and  brief  upon  plaintiff  personally  is 
disallowed,  service  having  been  made  upon 
his  attorneys. 

The  item  of  $10  taxed  as  a  disbursement  to 
W.  W.  Barron  for  serving  the  notice  of  ap- 
peal upon  various  parties  is  disallowed,  as 
he  was  not  an  officer  and  the  rule  stated  in 
Salo  V.  Duluth,  etc.  Range  R.  Co.  124  Minn. 
361,  146  N.  W.  114,  in  respect  to  the  servioa 
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of  subpoenas  also  applies  to  the  servioe  of 
such  notices. 

The  items  of  $8.20  and  $9.43  paid  to  the 
clerk  of  this  court  and  to  the  clerk  of  the 
district  court  respectivelj  for  certified  copies 
of  records  are  disallowed,  as  the  affidavit 
fails  to  show  that  the  copies  for  which  such 
payments  were  made  were  procured  for  use 
in  this  court. 

The  above  items  aggregating  the  sum  of 
$61.63  will  be  deducted  from  the  costs  and 
disbursements  as  taxed,  and  as  so  modified 
the  taxation  is  affirmed. 


NOTE. 

Bisbt  of  Minority  Stookh^ldev  ov 
Stookliolders  to  Maintain  Suit  to 
Wind  Up  or  Dissolve  Corporation. 

Scope  of  Note,  424. 

In  General,  424. 
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Scope  of  Note, 

The  purpose  of  this  note  is  to  review  the 
more  recent  cases  passing  on  the  question 
whether  a  minority  stockholder  or  minority 
stockholders  may  maintain  an  action  to  wind 
up  or  dissolve  a  corporation.  The  earlier 
cases  on  this  point  are  collected  and  dis- 
cussed in  the  comprehensive  note  to  Central 
Land  Co.  v.  Sullivan,  15  Ann.  Cas.  420.  See 
also  the  note  to  Noble  v.  Gadsden  Land,  etc. 
Co.  91  Am.  St.  Rep.  27. 

In  General, 

In  the  absence  of  an  express  statutory 
authority  or  of  some  special  circumstance  a 
court  of  equity  cannot  appoint  a  receiver  at 
the  instance  of  a  minority  stockholder  or 
stockholders  to  wind  up  the  affairs  of  a  cor- 
poration or  to  order  its  dissolution.  Fees  v. 
Mechanics'  State  Bank,  84  Kan.  828,  115  Pac. 


563,  L.R.A.1915A  606.    See  also  the  reported 
case  and  the  cases  cited  throughout  this  note. 

Said  the  court  in  Fees  v.  Mechanics'  State 
Bank,  supra:  ''There  is  nothing  in  the  stat- 
ute which  authorizes  a  court  of  equity  to  dis- 
solve a  corporation,  or  wind  up  its  affairs,  at 
the  instance  of  a  minority  stockholder,  and 
in  the  absence  of  express  statutory  authority 
it  cannot  be  done.  For  certain  reasons  and 
by  certain  methods  the  bank  commissioner  is- 
authorized  to  have  a  receiver  appointed  and 
to  wind  up  the  affairs  and  business  of  a  bank. 
(Laws  1908,  ch.  14,  §  1,  Gen.  Stat.  1909, 
§  487.)  A  corporation  may  be  dissolved,  its 
franchise  taken  away,  its  affairs  wound  up 
and  its  property  distributed  in  an  action 
brought  by  the  state  through  its  proper 
officer,  but  a  court  of  equity  cannot  interpose 
its  authority  to  forfeit  the  franchise  of  a 
corporation,  wind  up  its  affairs  or  otherwise 
end  its  corporate  existence  at  the  instance  of 
a  stockholder.  ...  It  has  been  said  that 
'the  very  foundation-  principle  of  a  corpora- 
tion is  that  the  majority  of  its  stockholders 
have  the  right  to  manage  its  affairs,  so  long 
as  they  keep  within  their  charter  rights.  N& 
principle  of  law  is  more  firmly  fixed  in  our 
jurisprudence  than  the  one  which  declares 
that  the  courts  will  not  interfere  in  matters 
involving  merely  the  judgment  of  the  major* 
ity  in  exercising  control  over  corporate 
affairs.'  Bartow  Lumber  Co.  v.  Enwright, 
131  Ga.  329,  333;  see  also  10  Cyc.  969.  The 
business  course  of  the  bank  appears  to  have 
been  satisfactory  to  all  the  stockholders,  ex- 
cept to  those  owning  less  than  four  per  cent 
of  the  stock." 

If  the  minority  stockholders  are  dissatis- 
fied with  the  manner  in  which  the  majority 
conduct  the  business  of  a  going  corporation 
their  only  remedy  is  to  sell  their  stock.  They 
cannot  have  the  corporation  dissolved.  Sul- 
livan V.  Central  Land  Co.  173  Ala.  426,  55 
So.  612  (see  also  the  former  opinion  in  this 
case  reported  in  16  Ann.  Cas.  420). 

Jurisdiction  of  Courts  to  Entertain  8uit» 
Inherent  Jubisdiction. 

The  general  rule  that  a  court  of  equity  has- 
no  inherent  jurisdiction  to  wind  up  or  dis- 
solve a  corporation  at  the  instance  of  a 
minority  stockholder  or  stockholders  is  sup- 
ported by  the  following  recent  cases:  Smith  v^ 
Chase,  etc.  Piano  Mfg.  Co.  197  Fed.  466; 
Howze  V.  Harrison,  165  Ala.  150,  51  So.  614; 
Heitkamp  v.  American  Pigment,  etc.  Co.  158 
111.  App.  587;  Sant  v.  Perronville  Shingle  Co. 
179  Mich.  42,  146  N.  W.  212;  State  v.  Foster,. 
225  Mo.  171,  125  S.  W.  184;  Ashton  v.  Pen- 
field,  233  Mo.  391,  135  S.  W.  938;  Toomey 
V.  First  Mortg.  Trust  Co.  (Tex.)  177  8.  W. 
539;  Union  Sav.  etc.  Co.  v.  District  Ct.  44 
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Utah  397,  Ann.  Cas.  1917A  821,  140  Pac.  221. 
tSoe  also  Union  State  Bank  v.  Mueller  (Okla.) 
172  Pac.  650.  And  see  the  reported  case, 
hfee,  however,  the  cases  cited  in  the  follow- 
ing BubdivisionB  of  this  note  and  in  the  note 
to  Central  Land  Co.  v.  SulllTan,  15  Ann.  Cas. 
420,  which  indicate  that  in  most  of  the  fore- 
going jurisdictions  the  power  of  dissolution 
IS  under  some  circumstances  given  by  stat- 
ute. 

In  Ashton  y.  Penfield,  233  Mo.  891,  135  S. 
W.  938,  it  appeared  that  the  plaintiff  was  the 
owner  of  forty-nine  shares  of  stock  in  the 
defendant  corporation.  The  two  remaining 
stockholders  holding  forty-nine  shares  and 
two  shares,  respectively,  were  officers  of  the 
company  and  together  with  the  husband  of 
one  of  them  dominated  the  affairs  of  the 
firm.  It  further  appeared  that  the  husband 
grossly  mismanaged  the  affairs  of  the  com- 
pany, principally  for  his  own  benefit.  It  was 
held  that  while  the  court  was  amply  justified 
in  ordering  his  removal  from  office  and  in 
appointing  a  receiver  to  manage  and  adjust 
the  affairs  of  the  corporation,  it  could  not 
order  its  dissolution  under  any  circumstan- 
ces. The  court  said:  "The  remaining  ques- 
tion is:  Did  the  decree  go  too  far  in  diB- 
solving  the  corporation,  thereby  ending  its 
life,  and  ordering  the  distribution  of  the 
estate  among  shareholders  and  creditors? 
Tliat  question  has  two  sides.  It  has  been 
held  in  respectable  cases  that  where  the  situ- 
ation is  so  trying  as  to  show  the  purposes  or 
business  of  the  corporation  have  been  aban- 
doned, or  where  performance  of  the  corpo- 
rate purpose  is  clearly  impracticable,  or 
«here  the  trouble  is  so  radical,  deep-seated 
and  dominating  as  to  point  to  inevitable 
corporate  disease,  a  crippled  and  nonpaying 
ctirporate  life,  equity  will  wind  up  its 
affairs  and  dissolve  it,  absent  statutory  au- 
thority. Arents  v.  Blackwell's  Durham  To- 
bacco Co.  101  Fed.  338,  and  cases  and 
authorities  cited;  O'Connor  v.  Knoxville 
Hotel  Co.  93  Tenn.  708;  Miner  v.  Belle  Isle 
Ice  Co.  93  Mich.  97;  Gluck  and  Becker  on 
Kcc.  (2d  ed.)  pp.  54,  55.  But  the  doctrine 
of  this  court  runs  counter  to  that  and  our 
doctrine  accords  with  the  overwhelming 
weight  of  authority  elsewhere.  The  rule  in 
this  jurisdiction  is  that  a  court  of  equity  is 
without  any  jurisdiction  in  any  extreme  case 
to  dissolve  a  corporation  and  make  distribu- 
tion of  its  assets.  State  v.  Foster,  225  Mo. 
171.  I  did  not  agree  to  that  ruling  when 
made,  but  was  of  mind  then  that  the  reason 
of  the  rule  no  longer  existed  in  full  vigor 
because  of  changed  business  conditions.  But 
there  was  no  call  then  or  now  to  give  voice 
to  contrary  views.  The  matter  is  settled. 
^tare  decisis.  On  the  authority  of  the  Foster 
case  we  kold  the  decree  erroneous  in  the 
above  particular.*' 


In  Union  State  Bank  y.  Mueller  (Okla.) 
172  Pac.  650,  the  court  said:  ''A  court  of 
equity  has  the  inherent  power  to  appoint  a 
receiver  for  the  property  of  a  corporation, 
and  to  require  the  officers  to  make  an  account- 
ing therefor  upon  the  petition  of  minority 
stockholders.  The  officers  of  a  corporation 
in  the  management  and  control  of  its  assets 
are  the  trustees  of  the  stockholders,  and  are 
charged  with  the  faithful  management  of  the 
corporate  property  for  the  accomplishment  of 
the  purposes  for  which  the  corporation  was 
chartered;  and,  under  a  state  of  circumstan- 
ces such  as  the  evidence  tends  to  establish,  it 
would  amount  to  a  denial  of  justice  if  courts 
of  equity  were  unable  to  afford  a  remedy 
where  no  adequate  remedy  could  be  had  at 
law.  If  the  foregoing  facts  are  established 
upon  final  trial,  there  will  be  shown  a  gross 
mismanagement  of  the  affairs  of  the  corpo- 
ration, which  has  resulted  in  wrecking  its 
business  and  wresting  from  the  stockholders 
its  property,  and  the  court  was  justified  in 
reaching  out  its  arm  and  taking  charge  of 
the  property  and  placing  it  in  the  hands  of 
a  receiver  imtil  these  matters  could  be  in- 
vestigated upon  final  trial  and  the  rights  of 
the  minority  stockholders  could  be  deter- 
mined and  an  accounting  had." 
.  In  Toomey  v.  First  Mortg.  Trust  Co.  (Tex.) 
177  S.  W.  539,  it  was  said:  ''It  was  never 
contemplated  that  a  disaffected  minority  of 
shareholders  should  take  the  affairs  of  a 
corporation  out  of  the  hands  of  a  receiver  to 
be  administered  in  the  interest  of  the  minor- 
ity. As  said  by  the  court  in  the  B indie  case: 
'That  the  affairs  of  a  private  corporation  are 
liable  to  be  managed  by  the  majority  against 
the  wishes,  and  even  the  interests,  of  a  minor- 
ity is  one  of  the  ordinary  risks  of  such 
ventures,  which  must  be  held  to  have  been 
within  the  contemplation  of  each  incorpo- 
rator or  his  assigns.' 


>  M 


Statutoby  Jubisdigtion. 

In  some  jurisdictions  the  courts  are  em- 
powered by  statute  to  grant  a  dissolution  of 
a  corporation  in  certain  cases  in  a  suit 
brought  by  a  minority  stockholder  or  stock- 
holders. Pride  v.  Pride  Lumber  Co.  109  Me. 
452,  84  Atl.  989;  Howeth  v.  Colbourne  Bros. 
Co.  115  Md.  107,  80  Atl.  916;  Bull  v.  Inter- 
national Power  Co.  84  N.  J.  £q.  209,  93  Atl. 
86. 

Thus  under  a  Maryland  statute  a  minority 
stockholder  or  stocldiolders  may  bring  suit 
for  the  dissolution  of  a  corporation  when  the 
corporation  is  in  a  state  of  insolvency.  How- 
eth ▼.  Colbourne  Bros.  Co.  supra. 

In  Pride  ▼.  Pride  Lumber  Co.  supra,  an  ac- 
tion brought  by  a  minority  stockholder  against 
the  majority  stockholders  and  officers  of  the 
defendant  corporaticm,  the  plaintiff  alleged 
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in  his  petition  that  the  defendants  as  officers 
of  the  companj  had  paid  themselves  large 
suniB  of  money  as  salary  and  that  they  had 
corruptly  managed  the  affairs  of  the  com- 
pany. The  prayer  of  the  hill  was  that  the 
defendants  should  be  made  to  accoimt  for 
the  moneys  they  paid  themselves,  and  for  the 
appointment  of  a  receiver  to  manage  the 
business.  However,  the  plaintiff  did  not  ask 
for  the  winding  up  or  dissolution  of  the  cor- 
poration. Under  a  statute  of  Maine  the 
plaintiff  could  have  sued  for  the  dissolution 
of  the  corporation  under  the  circmnstances, 
but  he  did  not  bring  his  action  under  the 
statute.  The  court  said:  "We  have  a  stat- 
ute in  this  state  which  authorizes  the  court, 
under  some  circumstances,  to  wind  up  the 
affairs  of  a  corporation  and  decree  its  disso- 
lution, upon  a  bill  in  equity  brought  by  a 
stockholder  or  creditor.  Laws  of  1905,  ch. 
86,  as  amended  by  Laws  of  1007,  ch.  137. 
And  this  case  shows  a  state  of  facts  whieh 
would  have  supported  a  bill  brought  under 
that  statute.  But  it  is  manifest,  upon  ex- 
amination of  the  present  bill,  that  neither  in 
allegation  nor  prayer  is  it  based  upon  that 
statute.  It  does  not  fit  the  statute.  It  does 
not  ask  for  relief  under  the  statute.  It  does 
not  pray  in  general  for  a  winding  up  of  the 
affairs  of  the  corporation,  nor  for  its  disso- 
lution. The  plaintiff  therefore  in  this  pro- 
ceeding must  obtain  his  personal  relief  upon 
common-law  principles,  or  not  at  all." 

Grounds  for  8uU, 

EXPIBATION  OF  CHABTEB. 

It  has  been  held  that  a  minority  stock- 
holder may  bring  an  action  to  dissolve  a  cor- 
poration where  the  charter  under  which  it 
acts  is  no  longer  valid.  Crow  v.  Cattlemen's 
Trust  Co.  (Tex.)  1*^8  S.  W.  1047.  In  that 
case  it  appeared  that  in  1871  the  legislature 
granted  a  charter  by  special  act  to  a  corpo- 
ration, which  was  dissolved  two  years  after 
its  organization,  the  assets  being  distributed 
among  its  members.  About  forty  years  later 
the  surviving  wife  of  one  of  the  former  stock- 
holders sold  four  shares  of  stock  to  thei  de- 
fendants. With  these  shares  as  a  basis  the 
latter  filed  with  the  secretary  of  state  what 
purported  to  be  an  amendment  of  the  original 
charter,  and  the  name  of  the  corporation  was 
changed.  The  plaintiffs  were  induced  by  the 
misrepresentations  of  some  of  the  defendants 
to  the  effect  that  the  corporation  had  the 
right  to  carry  on  the  business  of  the  defunct 
company,  to  purchase  a  number  of  shares  of 
stock.  On  the  discovery  of  the  fraud  they 
brought  suit  to  have  the  corporation  dis- 
solved. It  was  held  that  the  relief  prayed 
for  should  have  been  granted 


INSUFFIGIENOT  OF  EaBNINOS. 

Where  it  appears  that  the  earnings  of  at 
corporation  are  not  only  insufficient  to  give  a 
return  to  the  stockholders  on  their  invest- 
ments but  that  the  business  is  carried  on  at 
a  loss  a  dissolution  of  the  corporation  will 
be  decreed  at  the  suit  of  a  minority  stock- 
holder  or  stockholders.  Summers  v.  Thoma& 
Mfg.  Co.  82  Ohio  St.  338,  92  N.  E.  482.  In 
that  case  it  appeared  that  for  a  number  of 
years  the  business  of  the  defendant  corpora- 
tion  was  being  conducted  at  a  loss  of  thou- 
sands of  dollars  every  year.  It  was  held 
that  the  minority  stockholders  were  entitled 
to  a  decree  of  dissolution.  The  court  saidi 
"The  purpose  of  ihe  statute  is  to  give  prac- 
tical effect  to  the  manifest  truth  that  so  far 
as  the  stockholders  are  concerned  the  only 
legitimate  purpose  in  the  operation  of  private 
corporations  is  the  realization  of  dividends 
as  return  upon  investments  in  shares.  No 
other  consideration  peculiar  to  the  owners  of 
a  majority  of  shares  and  inducing  them  to 
oppose  the  dissolution  is  entitled  to  any  con- 
sideration whatever.  Did  this  conception  of 
the  purpose  of  the  statute  conduct  to  the 
judgment  which  was  rendered  upon  the  evi- 
dence submitted,  and  in  the  admission  of  evi- 
dence? From  the  figures  offered  to  show  the 
financial  history  of  the  corporation  and  ita 
present  condition,  and  opinion  testimony  as. 
to  its  condition  and  prospects,  counsel  derive 
widely  different  conclusions;  but,  hopes  and 
conjectures  aside,  enough  appears  in  the 
evidence  to  show  that  the  corporation,  accord- 
ing to  the  practical  test  of  thirteen  years  of 
experience,  is  without  a  substantial  earning 
capacity  and  that  the  value  of  all  its  stock  ia 
practically  identical  with  the  total  value  of 
its  present  assets.  A  statement  by  ita 
president,  who  is  the  owner  of  the  largest 
number  of  its  shares  and  the  leading  op- 
ponent of  its  dissolution,  is  in  the  record. 
It  shows  that  its  business  was  quite  success- 
ful from  1887  to  1893  inclusive,  when  m 
marked  abatement  of  its  prosperity  began. 
Its  showing  for  the  thirteen  years  from  1896 
to  1908,  inclusive,  gives  the  following  sum- 
marized result.  The  total  profits  of  the 
years  in  which  profits  were  realized  was 
$129,191.  The  total  losses  in  the  years  iiv 
which  losses  were  sustained  was  $67,533. 
The  depreciation  during  the  thirteen  yeara 
was  $101,226.  The  losses  for  the  year  1007 
were  $23,000.  The  profits  for  the  year 
1908  were  $600.  The  statement  shows  that 
only  two  dividends  were  paid  in  thir teen- 
years,  and  that  no  dividend  has  been  paid 
since  1899.  The  corporation  has  a  capi- 
tal stock  of  $300,000.  There  is  annually 
paid  in  salaries  of  the  officials  of  the  corpo- 
ration $9,600.  The  plaintiffs  admit  that 
the  salaries  paid  are  not  exoeaaiva  for  the 
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positions,  but  they  do  not  admit  that  the 
positions  should  continue  to  exist.  Indeed 
their  action  in  the  present  case  is  a  practical 
affirmance  of  the  proposition  that  they  should 
not  exist.  In  no  view  that  can  be  taken  of 
the  facts  which  exhibit  the  financial  history 
and  experience  of  the  corporation  for  fifteen 
years^  can  it  be  thought  that  the  interests  of 
the  stockholders  require  that  it  should  be  con- 
tinued. The  considerations  which  are  urged 
in  that  behalf  are  based  upon  hopes  which 
cannot  be  inventoried,  which  the  owners  of 
the  minority  shares  do  not  entertain,  and 
which  have  no  intimate  relation  to  the  his- 
tory of  the  corporation  or  the  purpose  for 
which  it  was  formed." 

INSOLVBITCT. 

A  oourt  of  equity  will  not  decree  the  dls- 
Bolution  of  a  corporation  on  the  ground  that 


would  be  in  such  default  as  to  render  it  sub- 
ject to  dissolution.  If  chartered  as  a  land 
company  and  it  had  other  rights  and  powers 
granted  by  the  charter  but  was  successfully 
operating  as  a  land  company  only,  it  could 
not  well  be  said  that  it  had  failed  of  the 
entire  purpose  for  which  it  was  organized, 
notwithstanding  it  may  not  have  utilized  or 
exercised  its  other  functions  or  powers.  The 
bill,  however,  goes  further  and  charges  that 
a  further  operation  of  the  corporation  as  a 
land  company,  the  only  business  in  which  it 
has  been  or  expects  to  be  engaged,  will  not 
only  prove  disastrous  to  the  stockholders  but 
will  entirely  absorb  and  destroy  all  of  the 
assets.  'Unless  it  appears  beyond '  question 
that  the  continuation  of  a  profitable  business 
cannot  be  had,  the  dissolution  of  a  corpora- 
tion not  yet  insolvent  will  not  be  decreed 
upon   petition  of  a  minority  of   its  share- 


it  wiU  probably  become  insolvent.     Alabama  ^  Jj^^?*^"'     ^*'  ^^^^^^^>  3*  .^?  ^^^.  *^*f  J?^ 
Cent.  Rl  Co.  v.  Stokes,  157  Ala.  202,  47  So.      ^^«^«"  cannot^  be  profitably  oontmued,  the 


336;  Fairhope  Single  Tax  Corp.  v.  Melville, 
193  Ala.  289,  69  So.  466;  Fees  v.  Mechanics' 
State  Bank,  84  Kan.  828,  116  Pac.  663, 
L.R.A.1916A  606;  Howeth  v.  Colbourne  Bros. 
Co.  115  Md.  107,  80  Atl.  916. 

Failubb  of  Pueposs. 

Where  it  appears  that  a  corporation  has 
failed  of  the  objects  for  which  it  was  created 
a  minority  stockholder  may  obtain  the  wind- 
ing up  of  its  affairs  as  well  as  its  dissolution. 
Minona  Portland  Cement  Co.  v.  Reese,  167 
Ala.  485,  62  So.  523;  Decatur  Land  Co.  v. 
Robinson,  184  Ala.  322,  63  So.  622.  In  the 
case  last  cited  a  bill  in  equity  was  filed  by  a 
minority  stockholder  to  dissolve  a  corpora- 
tion on  the  groimd  that  it  was  rapidly  ap- 
proaching the  time  when  the  annual  expenses 
would  absorb  the  entire  assets  of  the  concern. 
It  was  held  that  the  bill  showed  sufficient 
ground  for  a  dissolution.  The  court  said: 
"There  can  be  no  doubt  of  the  proposition 
that,  when  a  private  business  corporation  has 
failed  of  the  purposes  and  objects  of  its  cre- 
ation, a  single  stockholder  may  maintain  a 
bill  in  equity  for  the  dissolution  of  the  corpo- 
ration and  the  distribution  of  its  assets 
among  those  entitled  thereto,  and  this  may 
be  done  whether  the  corporation  be  solvent 
or  insolvent.  Ross  v.  American  Banana  Co. 
150  Ala.  268,  43  So.  817;  Minona  Portland 
Cement  Co.  v.  Reese,  167  Ala.  485,  52  So. 
523.  The  bill  in  this  case  avers  that  the 
corporation  in  question  had  failed  of  its  pur- 
pose, but  it  may  be  questionable  whether  or 
not  the  facts  as  detailed  show  an  utter  fail- 
ure as  would  of  itself  warrant  a  dissolution, 
as  we  do  not  wish  to  be  understood  as  hold- 
ing that  simply  because  it  was  not  exercising 
all  of  its  rights  and  charter  powers,  but  was 
successfully  going  on  in  some  of  them,  it 


petiUon  of  a  minority  for  a  dissolution  will 
be  granted.'  Beach  on  Corporations,  §  783. 
While  the  authorities  are  not  in  accord  as  to 
the  right  of  the  courts  to  dissolve,  in  such  a 
case,  they  are  practically  unanimous  as  to 
the  rights  of  the  minority  stockholders  to 
maintain .  a  bill  to  have  the  assets  of  the 
corporation  distributed,  which  may  be  done 
under  the  orders  of  the  court  through  the 
agents  of  the  corporation,  when  it  appears 
that  the  continuation  of  a  profitable  business 
may  not  be  had.  In  the  case  of  Noble  v. 
Gadsden  Land,  etc.  Co.  133  Ala.  250,  31  So. 
856,  91  Am.  St.  Rep.  27,  this  court  held, 
under  the  facts  averred,  that  the  complainant 
was  entitled  to  an  administration  and  the 
distribution  of  the  assets,  but  declined  to 
hold  that  the  corporation  could  or  should  be 
dissolved,  deeming  it  imnecessary  to  decide 
said  question  as  the  interest  of  the  stock- 
holders could  be  fully  subserved  by  the 
court's  administration  of  the  trust  estate. 
The  writer  of  the  opinion  in  said  case,  how- 
ever, expressed  views  indorsing  the  quota- 
tion from  Mr.  Beach  to  the  effect  that  in 
such  a  case  the  court  could  not  only  admin- 
ister and  distribute  the  assets  but  could  dis- 
solve the  corporation  as  well.  If  the  corpo- 
ration cannot  successfully  operate  in  the 
future,  and  the  court  takes  charge  of  it  and 
distributes  the  assets  amqjig  the  stockholders, 
there  is  no  necessity  for  the  survival  of  the 
company,  and  the  court  not  only  has  the 
power  to  do  so  but  should  dissolve  the  cor- 
poration." 

Abandonment  of  Pubposb. 

Where  it  appears  that  the  officers  and  ma- 
jority stockholders  of  a  corporation  have 
abandoned  the  original  purposes  or  objects 
for  which  it  was  created  a  dissolution  will 
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be  decreed  at  the  suit  of  a  minority  stock- 
holder. Sullivan  v.  Central  Land  Co.  173 
Ala.  426,  55  So.  612;  Van  Oss  v.  Premier 
Petroleum  Co.  113  Me.  180,  93  Atl.  72. 

The  case  last  cited  was  an  action  for  the 
dissolution  of  the  defendant  corporation  on 
the  ground  that  it  had  abandoned  the  pur- 
poses for  which  it  was  created.  It  appeared 
that  the  objects  of  the  corporation,  as  stated 
in  the  certificate  of  organization,  were  as 
follows:  "To  mine  for,  prospect,  drill  for, 
produce,  buy,  and  in  any  manner  acquire,  to 
refine,  manufacture  into  its  several  products, 
and  to  sell,  market  and  dispose  of,  petroleum, 
and  its  products  and  by-products  and  resid- 
ual products,  and  to  carry  on  the  general 
business  of  oil  producers  and  oil  operators, 
and,  to  such  extent  as  may  be  necessary  and 
proper  for  the  carrying  on  of  the  company's 
business,  to  lease,  buy,  and  otherwise  acquire, 
to  hold  and  operate,  and  to  sell,  lease,  in- 
cumber, or  otherwise  dispose  of,  oil  lands, 
oil  leases  and  rights  to  explore  for  and  re- 
move oil,  and  to  erect,  acquire,  construct, 
operate,  maintain  and  sell,  lease,  encumber 
and  in  any  manner  dispose  of,  plants,  refin- 
eries, buildings,  machinery,  pipe  lines,  goods, 
wares,  merchandise,  real  and  personal  prop- 
erty, rights  of  way,  easements,  ordinances, 
franchises,  privileges  and  other  facilities 
necessary  and  proper  for  the  carrying  on  of 
such  business."  It  further  appeared  that 
after  the  corporation  carried  on  its  business 
for  about  thirteen  months  it  sold  all  its 
property  and  assets  to  another  corporation 
in  exchange  for  a  certain  amount  of  stock  of 
the  latter  company.  A  statute  of  Maine  pro- 
vided, among  other  things,  that  whenever  a 
corporation  had  ceased  to  do  business  a  court 
of  equity  might,  on  the  application  of  a  stock- 
holder, decree  its  dissolution.  In  construing 
this  statute  the  court  held  that  the  plaintiff 
was  entitled  to  the  relief  he  sought.  The 
court  said:  'There  is  no  allegation  of 
present  or  imminent  insolvency.  The  defend- 
ant alleges  that  it  is  solvent,  denies  that  it 
has  ceased  to  do  business  and  denies  any 
intent  on  the  part  of  its  officers  to  deal  im- 
properly in  any  way  with  its  assets.  The 
question  has  not  heretofore  been  raised  in 
this  state,  but  in  two  instances  this  court 
has  had  occasion  to  consider  the  statute 
under  consideration  as  it  related  to  other 
conditions  set  out  therein.  The  first  mention 
of  the  statute  is  found  in  Moody  v.  Port 
Clyde  Development  Co.  102  Me.  365,  where 
it  is  held  that  'chapter  85,  Public  Laws, 
1905,  under  which  a  receiver  had  been  ap- 
pointed, was  in  effect  an  insolvent  law,  but 
the  clauses  under  consideration  related  to' 
corporations  which  had  become  insolvent,  or 
in  imminent  danger  of  insolvency,  etc.,  etc.; 
and  we  there  expressly  excluded  from  con- 


sideration all  other  clauses  of  section  1,  and 
the  question  here  involved  was  not  before  the 
court.  In  that  case  the  corporation  was  in- 
solvent, and  the  case  turned  upon  that  point. 
The  conclusion  therein  is  here  affirmed,  and 
the  reasoning  adopted,  to  wit,  'that  the  Act 
of  1905  was  clearly  intended  "for  the  liquida- 
tion of  business  interests  when  they  can  no 
longer  continue  in  the  ordinary  course."  The 
scheme  of  the  act  was  to  accomplish  this  end. 
Its  purpose  could  not  have  been  more  plainly 
stated.  The  law  can  be  invoked  when,  in  the 
language  of  the  act,  "its  (corporation) 
estates  and  effects  are  in  danger  of  being 
wasted  or  lost."'  By  parity  of  reasoning, 
and  because  the  clause  in  question  could  not 
have  been  stated  ^n  plainer  terms,  and  mis- 
construction of  the  words  used  is  impossible, 
it  follows  that  'the  law  can  be  invoked  when, 
in  the  language  of  the  act,  ''it  (the  corpo- 
ration )  has  ceased  to  do  business." '  Does  a 
going  concern,  a  corporation,  partnership  or 
joint  stock  company,  cease  to  do  business 
when  it  sells  all  its  property,  plant,  assets 
of  all  kinds,  including  cash,  and  the  buyer 
takes  possessiop  ?  We  think  it  does,  just  as 
does  the  individual  cease  to  do  business  who 
sells  his  business  to  another  and  the  business 
is  taken  over  by  the  purchaser.  The  busi- 
ness has  been  taken  over  by  the  purchaser, 
and  the  seller  is  out  of  business.  He  may 
enter  another  business.  That  is  a  matter  of 
individual  choice,  but  until  he  does,  he  is 
out  of  business,  has  ceased  to  do  that  busi- 
ness. 'Ceased  to  do  business'  are  words  in 
common  use,  and  are  to  be  construed  in 
their  natural  and  ordinary  significance.  36 
Cyc.  1114.  And  a  declared  intention  to  s^ 
and  liquidate  is  a  controlling  factor  in  deter- 
mining whether  a  corporation  has  ceased  to 
do  business.  Manchester  St.  Ry.  v.  Williams, 
71  N.  H.  312.  It  is  a  familiar  rule  that 
when  the  language  is  clear  and  unequivocal 
it  must  be  intended  to  mean  what  it  has 
plainly  expressed,  and  in  such  case  it  is  not 
permissible  to  interpret  that  which  has  no 
need  of  interpretation.  Jones  v.  Jones,  18 
Me.  313;  Davis  v.  Randall,  97  Me.  36.  See 
Wellington  v.  Corinna,  104  Me.  252.  Again 
in  Pride  v.  Pride  Lumber  Co.  109  Me.  462,  a 
bill  of  complaint  by  a  minority  stockholder 
against  the  defendant  and  individual  stock- 
holders. The  prayer  of  the  bill  was  that  the 
corporation  and  the  Individual  defendants  be 
restrained  from  issuing  and  selling  stock, 
from  paying  salaries  or  expending  the  funds 
of  the  corporation,  for  an  accounting,  and 
for  a  receiver.  The  corporation  had  ceased 
to  do  business,  and  was  solvent.  Questions 
of  jurisdiction  were  raised,  and  the  right  of 
the  court  to  grant  relief  prayed  for,  under 
its  general  equity  power,  challenged.  In 
reaching   a    conclusion   therein   the    opinion 
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holds  that  ^t  is  well  settled  that  a  court  of 
equity,  in  the  absence  of  statutory  power,  has 
no  jurisdiction  over  corporations  for  the  pur- 
pose of  decreeing  their  dissolution  and  the 
distribution  of  their  assets  at  the  suit  of  one 
or  more  stockholders.  2  Cook  on  Corpora- 
tions, sec.  629;  10  Cyc.  988.  We  have  a  stat- 
ute in  this  state  which  authorizes  the  court, 
under  some  circumstances,  to  wind  up  the 
affairs  of  a  corporation,  and  decree  its  dis- 
solution, upon  a  bill  in  equity  brought  by  a 
stockholder  or  creditor.  Laws  of  1905,  c.  85, 
as  amended  by  the  Laws  of  1907,  ch.  137. 
And  this  case  shows  a  state  of  facts  which 
would  have  supported  a  bill  brought  under 
that  statute.'  We  think  further  citation  of 
authority  unnecessary  to  justify  or  fortify 
the  finding  of  the  justice  who  heard  the  case. 
The  bill  of  complaint  stated  a  case  within  the 
statute.  No  other  conclusion  could  be  reached 
without  giving  a  new  meaning  to  words  of 
universally  settled  import  and  acceptation. 
And  this  applies  to  the  words  'to  liquidate 
your  company'  as  well  as  to  'ceased  to  do 
business.'  The  entry  must  therefore  be,  Bill 
sustained  with  additional  costs.  Decree  af- 
firmed." 

.  Mismanagement. 

A  court  of  equity  will  appoint  a  receiver 
to  wind  up  the  affairs  of  a  corporation  and 
distribute  its  assets  among  the  stockholders 
at  the  instance  of  a  minority  stockholder 
where  it  appears  that  the  majority  stockhold- 
ers, through  the  officers  and  directors,  grossly 
mismanage  its  affairs.  Fees  ▼.  Mechanics' 
State  Bank,  84  Kan.  828,  116  Pac.  663, 
LR.A.1916A  606;  Brent  v.  B.  E.  Briester 
Sawmill  Ca  103  Miss.  876,  Ann.  Cas.  1916B 
576,  60  So.  1018,  43  L.R.A.(N.S.)  720;  Union 
State  Bank  v.  Mueller  (Okla.)  172  Pac.  650; 
Ghisolm  v.  Carolina  Agency  Co.  88  S.  C.  438, 
70  8.  £.  1036. 

In  Brent  v.  B.  E.  Briester  Sawmil^  Co. 
supra,  it  appeared  that^  the  majority  stock- 
holdere  and  directors  of  the  defendant  corpo- 
ration refused  to  permit  the  minority  stock- 
holders to  inspect  the  corporate  books. 
Though  the  management  of  the  majority 
stockholders  the  corporation,  in  violation  of 
express  law,  incurred  obligations  to  an 
amount  of  $53,000  in  excess  of  its  capital 
stock.  It  also  appeared  that  the  officers  of 
the  corporation  were  negligently  managing 
its  buflinesB  in  that  they  failed  to  keep  ac- 
counts but  based  their  valuation  as  to  orig- 
inal costs  on  mere  guesses,  and  that  the 
operation  of  the  company  had  been  for  the 
benefit  of  such  officers  regardless  of  the 
rights  of  the  minority  stockholders.  It  was 
held,  notwithstanding  the  general  rule  that 
ordinarily  a  court  of  equity  will  not  decree 
the  dissolution   of  a  corporation,   that  the 


minority  stockholders  were  entitled  to  an 
order  for  the  appointment  of  a  receiver  to 
have  the  affairs  of  the  company  wound  up. 
Tife  feourt  said:  ''We  know  that  in  the  past 
the  courts  have  laid  down  as  a  general  rule 
that  a  court  of  equity,  in  the  absence  of  stat- 
utory authority,  is  without  jurisdiction  at  a 
suit  of  a  stockholder  to  wind  up  the  affairs 
of  a  solvent  going  corporation,  or  to  appoint 
a  receiver  with  that  end  in  view;  and  we 
understand  that  this  rule  has  been  based 
upon  the  reason  that  a  corporation  is  the 
creature  of  the  state  and  its  life  depends 
upon  the  action  of  the  state,  or  of  the  stock- 
holders as  a  whole.  We  find  that  in  the 
progress  of  time  and  in  the  development  of 
the  jurisprudence  of  our  land  this  rule  has 
been  somewhat  changed,  and  the  power  of  a 
court  of  equity  has  been  enlarged  for  the 
purpose  of  more  fully  protecting  the  inter- 
ests of  all  those  owning  interests  in  corpo* 
rations.  In  truth,  at  the  present  time  a 
large  part  of  the  business  of  the  world  is 
being  conducted  through  corporations.  It 
has  been  necessary  to  change  materially  the 
general  rules  originally  applied  by  the  courts 
in  construing  the  obligations  and  duties  of 
those  engaged  in  business  through  corpora- 
tions. The  tendency  of  the  times  is  to  treat 
corporations  as  if  they  were  trading  copart- 
nerships, with  the  stockholders  as  members 
of  the  concern.  It  was  stated  by  Chancellor 
Walworth  that:  'Joint  stock  corporations 
are  mere  partnerships,  except  in  form;  the 
directors  are  the  trustees  or  managing  part- 
ners^  and  the  stockholders  are  the  cestuis  que 
trust,  and  have  a  joint  interest  in  all  the 
property  and  effects  of  the  corporation.'  In 
the  case  of  Fougeray  v.  Cord,  60  N.  J.  Eq. 
185,  24  Atl.  499,  Hinman,  C.  J.,  said:  'Joint 
stock  companies  in  modem  times  are  nothing 
but  commercial  partnerships  which  have 
taken  the  form  of  corporations  for  the 
greater  facility  of  transacting  business.'  It 
is  certainly  the  duty  of  the  officers  and  di- 
rectors of  a  company  to  conduct  Its  affairs 
so  as  to  carry  out  the  purposes  of  its  organi- 
zation to  succeed  in  the  business  enterprise 
in  hand,  to  preserve  its  property,  and  to 
recognize  and  protect  the  rights  and  claims 
of  all  parties  in  interest.  If  they  fail  in 
doing  this,  it  is  then  their  duty  to  bring  the 
affairs  of  the  company  to  a  conclusion.  Tlie 
majority  of  the  directors  and  stockholders 
sliould  see  that  this  is  done.  Now,  if  in  the 
face  of  the  failure  of  the  management  to  do 
its  duty,  and  of  the  failure  of  the  purposes 
of  organization,  and  of  apparent  loss  to  the 
company  and  ultimate  insolvency,  the  major- 
ity refuses  to  wind  up  the  affairs  of  the 
company,  then  should  not  the  rights  of  the 
minority  stockholders  be  protected  by  the 
law?  And  if  so,  is  not  equity  the  proper 
court  to  extend  such  protection?     We  fully 


480 


CITE  THIS  VOL.  AHH.  CAS.  1918E. 


understand  that  everything  posaible  should  be 
done  by  the  minority  to  get  a  recognition  of 
their  rights  and  preservation  of  their  inter- 
ests within  the  corporation;  but^when  it  has 
been  shown  that  this  has  been  done,  then  it 
should  not  be  said  they  are  without  any 
means  of  relief,  and  that  they  are  required 
in  the  administration  of  the  law,  to  stand 
idly  by  and  see  the  property  in  which  they 
are  interested  wasted  and  lost  and  the  busi- 
ness enterprise  wrecked.  .  .  .  We  see  no 
sufficient  reason  why  it  should  not  also  be 
settled  that  a  court  of  equity  in  this  state, 
when  it  shall  appear  that  by  gross  mis^ian- 
agement  of  the  affairs  and  misapplication  of 
the  property  or  funds  of  a  corporation  by  the 
directors,  or  other  officers  in  control,  the 
rights  of  the  stockholders,  as  well  as  the 
creditors,  are  being  put  in  jeopardy,  or  when 
it  shall  be  necessary  to  protect  the  interests 
of  such  stockholders  or  creditors  and  pre- 
serve the  assets  of  the  business  injuriously 
affected  by  such  mismanagement  or  of  fraud 
in  the  management,  may  appoint  a  receiver 
to  take  charge  of  the  business  of  the  corpo- 
ration, and  in  proper  cases,  under  the  orders 
of  the  court  and  in  the  progress  of  the  re- 
ceivership, wind  up  such  business.  There- 
fore, in  the  present  case  we  decide  that  the 
chancery  court  has  the  jurisdiction  to  ap- 
point a  receiver  at  the  instance  of  the  minor- 
ity stockholders,  to  take  charge  of  the  busi- 
ness of  the  corporation,  and  if  it  is  shown  to 
the  court  to  be  necessary,  to  wind  up  such 
business.'' 

Fbaud. 

While  fraud  practiced  by  the  officers  and 
majority  stockholders  on  the  minority  stock- 
holders may  be  ground  for  the  dissolution  of 
a  corporation  such  relief  will  not  be  granted 
where  the  fraud  practiced  arises  out  of  a 
personal  transaction  between  the  officers  and 
the  minority  stockholders.  Bell  v.  Northrop- 
Bell  Oil,  etc.  Co.  (Okla.)  171  Pac.  1116. 

Illboal  Aots. 

Illegal  acts  committed  by  the  directors  and 
majority  stockholders  of  a  corporation,  such 
as  refusing  to  allow  the  minority  stockhold- 
ers to  see  the  corporate  books,  using  the  cor- 
porate assets  for  their  own  use,  or  inducing 
the  minority  stockholders  through  malicious 
prosecutions  or  false  arrests  to  relinquish 
their  stock,  have  been  held  to  be  sufficient 
ground  for  the  dissolution  of  a  corporation. 
Brent  v.  B.  £.  Briester  Sawmill  Co.  103  Miss. 
876,  60  So.  1018,  Ann.  Cas.  1915B  576,  43 
L.R.A.(N.S.)  720;  Forrest  v.  Nebraska  Hard- 
ware Co.  91  Neb.  735,  137  N.  W.  839. 

In  the  case  first  cited  it  appeared  that  the 
managers  and  majority  stockholders  of  the 
defendant  corporation  withdrew  its  funds  for 
their  private  use.    It  further  appeared  that 


they  unlawfully  caused  the  arrest  of  the  son 
of  the  plaintiff,  a  minority  stockholder,  and 
while  the  son  was  in  jail  they  endeavored  to 
obtain  the  father's  stock  on  the  promise  that 
they  would  not  prosecute  the  son.  It  was 
held  that  under  the  circumstances  a  receiver 
should  be  appointed  to  wind  up  the  affairs 
of  the  company.  The  court  said:  "We  have 
been  impressed  by  a  perusal  of  this  record 
that  the  business  of  the  company  has  been 
recklessly  handled  by  those  in  diarge,  and 
cannot  avoid  the  conclusion  that  the  district 
court  was  fully  justified  in  seeking  to  pro- 
mote the  honest  administration  of  its  affairs. 
We  are  also  persuaded  that  much  of  the  mis- 
management  has  been,  to  some  extent  at 
least,  for  the  purpose  of  depressing  the  value 
of  plaintiff's  ipvestment  in  the  stock  of  the 
company,  causing  him  to  either  surrender  it 
or  sell  it  at  a  saorifice.  He,  at  one  time,  was 
active  in  the  management  of  the  business  of 
the  company.  He  removed  to  another  state, 
his  son  being  left  in  the  employment  of  the 
company.  Later  the  son  joined  his  father. 
Subsequently  to  that  time  another  employee 
was  suspected  of  purloining  the  goods  and 
money  of  the  company.  It  is  said  that  the 
alleged  guilty  party  made  a  confession  in 
writing  in  which  he  implicated  plaintiff's 
son,  but  the  written  statement  is  not  to  be 
found  in  this  record.  On  August  19,  1908,  a 
telegram  was  sent  to  plaintiff  requiring  his 
immediate  presence  in  linooln.  This  was  fol- 
lowed the  same  day  by  a  letter  explaining 
that  the  son  was  charged  with  a  participa- 
tion in  the  embezElement.  The  father  left 
his  home  at  once,  and  before  the  reeeipt  of 
the  letter  which  fell  into  the  hands  of  the 
son.  The  son  thereupon  telegraphed  his 
father  at  Lincoln  that  he  was  coming,  and 
did  so.  Soon  after  his  arrival  in  Lincoln  he 
was  arrested  without  a  warrant  and  placed 
in  jail,  notwithstanding  his  voluntary  return 
and  assertion  of  innocence.  He  was  held  in 
the  jail  for  a  short  time,  but  long  enough  for 
the  proposition  to  bejmade  to  the  father  that 
the  matter  oould  be  settled  without  publicity 
by  a  surrender  of  his  stock.  This  he  did  not 
agree  to,  and  the  son  was  released.  It  is 
claimed  that  the  officers  of  the  company  did 
not  direct  the  arrest,  and  upon  that  plea  they 
were  exonerated  by  a  direction  of  the  oourt 
to  the  jury  in  a  civil  action  tried  in  the  fed- 
eral court,  while  the  verdict  went  against  the 
irresponsible  officer  who  made  the  illegal  ar- 
rest. If  people  could  know  their  rights  and 
resist  such  outrages  in  proper  cases,  such 
actions  might  not  be  so  frequent.  On  the 
30th  day  of  January,  1909,  a  meeting  of  the 
board  of  directors  was  held,  when  a  motion 
was  made  by  W.  E.  Jakway  and  adopted  by 
the  board  'to  allow  the  following  empliea 
(employees)  as  salary  and  additional  salar}^ 
the  sums  stated  in  the  resolution,  'to  be  paid 
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to  them  ^daring  the  year  1909/  The  list  com- 
prised every  stockholder,  except  plaintiff, 
whose  name  was  omitted.  The  amount  thus 
voted  totaled  $4,572,  and  of  which  Jakway 
and  his  wife  were  to  receive  $1,536,  Baker 
$960,  Crosby  $576,  and  others  in  smaller 
amounts;  each  allowance  being  equal  to  six 
per  cent  upon  the  stock  held.  Many  of  the 
persons  voted  this  bounty  were  not  employees 
of  the  company.  It  is  true  that  it  is  said 
that  this  resolution  was  subsequently  rescind- 
^  and  none  of  the  money  was  paid,  yet  the 
fact  of  such  action  is  at  least  suggestive  of 
a  dishonest  purpose  and  discrimination  in 
its  inception.  At  another  time,  the  company 
being  indebted  to  Jakway,  he  applied  to  the 
person  in  charge  of  the  records  and  books  for 
the  issuance  of  a  certificate  of  stock,  dating 
it  back  one  year  in  order  that  he  might  re- 
ceive a  dividend  thereon,  but  which  was 
refused  and  not  issued.  These  and  other 
facts  which  might  be  mentioned  clearly  justi- 
fied the  district  court  in  requiring  unques- 
tioned indemnity  against  further  acts  of  the 
kind  sought  to  be  guarded  against.  Indeed, 
it  is  doubtful  if  the  interests  of  plaintiff  will 
be  thus  effectually  protected." 

But  -a  court  of  equity  will  not  appoint  a 
receiver  to  wind  up  the  affairs  of  a  corpora- 
tion although  its  officers  have  committed  il- 
legal acts  unless  it  is  shown  that  the  wrongs 
cannot  be  remedied  within  the  corporation 
itself.  Howfle  ▼.  Harrison,  165  Ala.  150,  51 
So.  614. 

€HuUifieatUms  of  CamplainafUBm 

Natubb  of  Intebest. 

It  has  been  held  that  stock  acquired  by 
pnrchase  or  devise  entitles  a  minority  stock- 
holder to  bring  suit  against  the  corporation 
although  the  stock  has  not  been  transferred 
on  the  books  of  the  company  in  the  name  of 
the  plaintiff.  Ashton  v.  Penfield,  233  Mo. 
991,  135  S.  W.  938;  Mitchell  v.  Aulander 
Realty  Go.  169  N.  G.  516,  86  S.  E.  358. 

In  the  case  first  cited,  it  appeared  that  the 
plaintiff  was  the  widow  of  an  original  stock- 
holder of  the  defendant  company.  He  made 
a  will,  which  was  duly  probated,  by  which  he 
left  all  his  property,  real  and  personal,  to 
his  wife  to  hold  and  control  as  long  as  ihe 
remained  his  widow  or  until  she  died.  She 
instituted  an  action  for  the  dissolution  of  the 
defendant  corporation  as  a  minority  stock- 
holder by  virtue  of  the  stock  left  to  her  by 
her  husband.  It  was  held  that  she  was  com- 
petent to  sue. 

Lachbs. 

It  has  been  held  that  no  laches  can  be 
imputed  to  the  complainants  where  they 
'bring  an   action   to   dissolve   a   corporation 


within  one  year  and  a  half  from  its  incorpo- 
ration. Minona  Portland  Cement  Co.  ▼. 
Beese,  167  Ala.  485,  52  So.  523. 

Me9ort  to  Betnedies  within  Corporation^ 

A  minority  stockholder  need  not  demand 
redress  of  the  board  of  directors  before  bring- 
ing an  action  for  the  dissolution  of  a  corporsr 
tion  where  it  appears  that  the  company 
although  not  insolvent  cannot  profitably  con- 
tinue in  business.  Minona  Portland  Cement 
Co.  V.  Reese,  167  Ala.  485,  52  So.  523;  Decat- 
ur Land  Co.  v.  Robinson,  184  Ala.  322,  63  So. 
522.  Thus  in  the  case  first  cited  the  court 
said:  "The  contention  of  appellants  is  that, 
before  individual  stockholders  in  a  corpora- 
tion can  bring  suit  to  remedy  corporate 
wrongs,  they  must  first  apply  to  the  directors 
for  relief,  unless  facts  are  alleged  and  proved 
which  would  render  an  application  to  the 
directors  futile  and  vain.  This  contention  is 
correct  as  to  corporate  wrongs,  but  has  no 
application  to  a  case  like  the  one  we  are  now 
considering,  so  far  as  the  general  equity  of 
this  bill  is  concerned.  It  is  not  to  redress  the 
wrongs  of  directors  or  officers  of  the  corpo- 
ration that  is  the  primary  object  of  this  bill, 
but  simply  to  have  a  nongoing  corporation, 
one  that  has  utterly  failed  of  the  object  for 
which  it  was  formed,  and  which  owes  no 
debts,  dissolved,  and  the  assets  distributed, 
according  to  law,  to  those  entitled.  In  such 
a  case  there  is  no  necessity  to  apply  to  the 
directors  for  redress,  for  the  directors,  as 
such,  have  no  authority  to  dissolve  a  corpo- 
ration; their  business  being  usually  to  see 
that  the  corporation  is  properly  conducted  to 
work  out  the  purposes  for  which  it  was 
formed.  A  court  of  equity  is  the  proper 
place  to  have  such  dissolution  decreed  and 
the  assets  properly  distributed." 

Parties  to  Suit, 

As  a  general  rule,  in  an  action  brought  by 
a  minority  stockholder  to  dissolve  a  corpora- 
tion all  the  stockholders  must  be  made  par- 
ties. Alabama  Cent.  R.  Co.  v.  Stokes,  157 
Ala.  202,  47  So.  336;  Decatur  Land  Co.  t. 
Robinson,  184  Ala.  322,  63  So.  522;  Grow  v. 
Cattlemen's  Trust  Co.  (Tex.)  198  S.  W.  1047. 

Pleading  and  Practice, 

A  court  of  equity  will  not  order  the  wind- 
ing up  or  dissolution  of  a  corporation  unless 
the  bill  states  a  clear,  de&aite,  and  full 
cause  for  such  relief.  Stevens  v.  Empire  Cas- 
ualty Co.  180  Fed.  283;  Valley  Oil  Co.  v. 
Ready,  31  Ark.  536,  199  S.  W.  915;  Heit- 
kamp  V.  American  Pigment,  etc.  Co.  158  111. 
App.  587;  Kokernot  v.  Roos  (Tex.)  189  S. 
W.  505.  Thus  in  Heitkamp  v.  American 
Pigment,  etc.   Co.   supra,  the  plaintiffs   al- 
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leged  in  their  bill  that  one  Armbruster,  the 
promoter  and  a  stockholder  of  the  defendant 
corporation,  and  also  manager  thereof,  fraud- 
ulently mismanaged  the  affairs  of  the  com- 
pany, but  the  bill  was  devoid  of  any  specific 
al lection  showing  fraud.  It  was  held  that 
the  bill  was  insufficient.  The  court  said: 
"After  reading  the  bill  carefully  we  find  no- 
where in  it  the  necessary  averments  to  give 
a  court  of  chancery  in  this  state  jurisdiction 
to  declare  a  forfeiture  and  to  decree  the  dis- 
solution of  the  corporation  and  the  sale  and 
distribution  of  its  property  and  to  appoint  a 
receiver  pending  such  proceedings.  A  court 
of  chancery  has  no  such  jurisdiction  in  this 
state,  except  that  given  by  section  26  of  our 
act  relating  to  corporations,  and  .this  bill 
does  not  allege  or  set  out  any  facts  showinj; 
tlie  existence  of  any  of  the  causes  named  in 
the  stiitute.  It  is  not  claimed  that  the  corpo- 
ration has  done  anything  to  subject  it  to  a 
forfeiture  of  its  charter  or  corporate  powers; 
and  the  'good  cause  shown  to  dissolve  or  close 
up  the  business  of  a  corporation  and  to  ap- 
point a  receiver  therefor/  as  mentioned  in 
the  statute,  signifies  a  legal  cause,  such  a 
one  as  the  sovereign  authority  might  by  law 
resume  the  franchise  granted.  Wheeler  v. 
Pullman  Iron,  etc.  Co.  143  111.  197;  Hunt  v. 
Le  Grand  Roller  Skating  R.  Co.  143  111.  118. 
It  is  not  claimed,  however,  by  the  complain- 
ants that  they  are  entitled  to  any  relief  under 
the  statute;  but  that  their  prayer  for  relief 
can  be  granted,  and  must  be  granted,  by 
reason  of  the  general  powers  of  a  court  of 
equity  to  grant  relief  to  minority  stockhold- 
ers in  certain  cases  for  the  fraudulent  con- 
duct of  its  officers,  or  its  other  stockholders 
and  officers.  We  concede  that  in  a  proper 
case  a  minority  stockholder  may  have  a  rem- 
edy in  a  court  of  equity,  and  that  indepen- 
dent of  our  statute  there  are  instances  in 
which  equity  jurisdiction  is  clearly  recog- 
nized by  the  courts  of  this  country  and  in 
England.  .  .  .  Where  the  bill  for  the 
appointment  of  a  receiver  is  based  upon  any 
particular  ground  the  facta  should  be  specifi- 
cally set  forth.  The  allegations  should  also 
be  positive  and  definite  in  charging  fraud  or 
fraudulent  mismanagement,  so  that  the  court 
can  see  that  the  charges  are  not  the  mere 
conclusions  of  the  pleader.  Wheeler  v.  Pull- 
man Iron,  etc.  Co.  43  III.  App.  626;  Smith- 
Dimmick  Lumber  Co.  v.  Teague,  110  Ala.  385 ; 
Bradbury  v.  Waukegan,  etc.  Min.  etc.  Co.  113 
111.  App.  600.  Turning  again  to  this  bill  we 
find  that  the  elementary  rules  of  pleading  aa 
set  forth  in  the  foregoing  authorities  are  so 
essentially  and  persistently  violated  all 
through  this  bill  as  to  make  it  necessarily 
demurrable,  even  if  we  treat  the  corporation 
as  an  Illinois  corporation,  or  concede  that 
the  same  rules  apply  to  it  as  if  it  was  such. 
Nearly  the  whole  of  complainants'  argument 


is  taken  up  in  showing  that  there  are  some 
foreign  corporations  doing  business  in  this 
state  with  property  here,  that  our  courts  may 
under  certain  circumstances  deal  with  at  the 
suit  of  a  stockholder;  but  little,  if  any,  of 
the  argument  is  devoted  to  showing  why  or 
on  what  grounds  this  bill  should  be  sus- 
tained. We  gather  from  the  bill  and  argu- 
ment together  that  the  whole  complaint  as 
to  fraud  in  this  bill  is  leveled  at  Armbruster. 
The  prayer  of  the  bill  as  against  Armbruster 
is,  'that  the  said  Armbruster  may  be  en- 
joined from  drawing  or  paying  to  himself 
any  salary  until  the  further  order  of  this 
court;  that  he  be  further  enjoined  from  pay- 
ing out  or  expending  any  money  of  said  cor- 
poration, or  in  any  way  encumbering  the 
property  of  the  said  corporation,  or  creating 
any  obligations  against  the  same,'  and  that 
'as  against  the  value  of  any  stock  which  the 
said  Armbruster  may  hold,  he  be  held  to  ac- 
count for  all  moneys  received  by  him  and  not 
expended  in  necessary  and  proper  expenses 
of  the  management  of  such  corporation.'  It 
is  nowhere  averred  in  this  bill  that  Arm- 
bruster ever  appropriated  a  dollar  of  the 
corporation's  money  to  his  individual  use  or 
misappropriated  it  to  anyone  else.  It  is 
not  averred  that  he  is  not  entitled  to,  and 
does  not  earn,  his  salary  as  manager,  in  terms 
that  the  court  can  see  that  he  is  not  entitled 
to  it.  There  are  charges  in  the  bill  to  the 
effect  that  he  eqiuindered  the  money  of  the 
corporation,  and  that  he  so  mismanaged  it 
that  it  paid  no  dividends,  that  it  borrowed 
money  and  should  not  have  done  so  under 
good  management,  and  that  he  violated  the 
charter,  but  we  are  not  advised  in  the  bill 
in  what  particulars  he  did  so.  The  all^a- 
tions  of  such  charges  are  couched  in  general 
statements  of  mere  conclusions  of  the  pleader 
without  giving  any  facts  whatever  that  the 
court  may  understand  or  know  what  acts  are 
complained  of  as  being  fraudulent.  The  most 
formidable  charges  in  the  bill  are  to  the  effect 
that  by  fraudulent  statements  in  his  pro- 
spectus and  by  other  false  statements,  Arm- 
bruster induced  complainants  to  purchase 
their  stock,  and  to  allow  him  to  have  the 
stock  that  was  given  him;  but  the  bill  does 
not  ask  for  the  rescission  or  cancellation  of 
any  of  the  stock,  but  treats  it  all  as  valid 
and  subsisting  holdings.  The  substance  of 
the  real  charges  for  which  a  dissolution  and 
an  accounting  of  and  the  appointment  of  a. 
receiver  are  asked,  is  as  follows:  That  after 
payments  were  made  and  the  plant  was  com- 
pleted, Armbruster  continued  and  now  is  sole 
manager,  and  that  the  corporation  has  never 
paid  any  dividends;  that  as  'your  orators 
are  informed  and  believe,  it  never  performed 
the  conditions  and  duties  enjoined  upon  it  by 
its  charter  and  by-laws;'  that  Armbruster 
has  failed  to  execute  a  bond,  although   he 
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handles  the  money,  and  by  his  shares  of  stock 
has  controlled  and  manipulated  the  election 
oi  directors  who  would  co-operate  with  him 
and  permit  him  to  control  and  do  everything 
he  desired  to  do,  and  refuses  subscribers  of 
the  preferred  stock  to  choose  any  officers,  and 
refuses  to  let  complainants  have  any  knowl- 
edge of  such  management;  that  he  and  said 
corporation  refused  complainants  the  right 
to  inspect  the  books,  or  to  have  statements, 
concerning  the  debts  and  moneys  on  hand, 
and  th^  no  directors  were  elected  for  the 
year  1909;  that  because  complainants  tried 
to  gain  some  knowledge  of  its  affairs  and  to 
be  represented  on  its  board  of  directors  to 
protect  their  interests,  Armbruster  pretended, 
to  become  offended,  and  'by  his  acts  and  con- 
duct, aa  well  as  his  declarations,  indicated 
that  he  intended,  so  far  as  he  could,  to  make 
the  stock  of  your  orators  valueless;'  that  al- 
though he  and  the  corporation  have  had 
$60,000  from  sale  of  preferred  stoek  and 
$25,000  from  sale  of  common  stock  and 
$7,500  borrowed  by  pledging  the  property  by 
passing  'pretended  resolutions,'  no  dividends 
have  been  paid  and  no  profits  have  been  made ; 
that  the  property,  'by  fraud  and  mismanage- 
ment and  connivance  of  Armbruster,  as  man- 
ager, has  been  so  depleted  and  reduced  in 
value  that  if  it  were  cashed  it  would  not  pay 
thirty  per  cent  on  the  value  of  complainants' 
stock;'  that  if  he  is  allowed  to  fu^rther  con* 
trol  it,  it  will  be  of  no  value  whatever,  that 
further  indebtedness  will  be  created  by  fraud 
and  connivance  of  Armbruster  and  his  board 
of  directors,  pretended  claims  against  the 
corporation  will  be  reduced  to  judgments  and 
said  property  wholly  absorbed;  that  'Arm- 
bruster has  been  receiving  a  salary  of  $125 
per  mmith,  as  manager,  which  he  causes  to 
be.  paid  to  himself  from  the  funds  of  said 
company,  which  he  unlawfully  and  fraudu- 
lentfy  handles  without  any  right  or  authori- 
ty.' The  bill  really  discloses  on  its  face  that 
the  complainants  know  little  or  nothing  about 
the  real  financial  condition  of  the  corpora- 
tion, and  that  the  funds  held  by  Armbruster 
are  held  as  an  officer  of  the  corporation.  It 
is  not  sufficient  to  say  that  he  acts  fraudu* 
lently  or  that  he  squanders  the  funds,  ot  that 
he  misappropriates  them,  or  that  he  will  do 
so;  but  the  real  facts  that  he  has  done,  if 
any,  or  that  he  is  threatening  to  do,  if  any, 
should  he  averred  so  that  the  court  may  see 
if  the  conclusions  of  the  pleader  are  war- 
ranted." 

Nor  will  a  court  of  equity  decree  a  dis- 
solution of  a  corporation  in  an  action  brought 
for  that  purpose  by  a  minority  stockholder 
unless  the  latter  can  show  that  the  dissolu- 
tion will  be  beneficial.  Summers  v.  Thomas 
Mfg.  Co.  82  Ohio  St.  338,  92  N.  £.  482. 

But  it  has  been  held  that  the  plaintiff  need 
not  specifically  describe  in  the  bill  of  com- 
Ann.  Cas.  1018E. — 28. 


plaint  the  real  property  owned  by  the  cor- 
poration. Williams  v.  American  Assoc.  107 
Fed.  600,  118  C.  C.  A.  1. 
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Arkansas     Supreme     Court — ^November 

1917. 

lai  Ai^.  307;  199  8.  W.  112. 
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Jndioial  Sales  —  Settins  Aside  —  In- 
adequacy  of  Price. 

Mere  inadequacy  of  price,  unless  so  great  as 
to  shock  the  conscience  or  amount  to  evidence 
of  fraud,  will  not  justify  the  court  in  refusing 
to  approve  a  sale. 

[See  note  at  end  of  this  case.] 
Same. 

Courts  will  seize  upon  slight  circumstances 
to  add  to  the  weight  of  inadequacy  of  price  to 
turn  the  scale  where  it  appears  that  the  pur- 
chaser is  in  some  measure  responsible  for  it. 

[See  note  at  end  of  this  case.] 

Same. 

In  case  where  land  worth  $3,500  was  sold 
at  judicial  sale  for  $500,  where  a  bid  for  $1,- 
000  was  withdrawn,  and  others  refrained  from 
bidding  because  of  a  map  produced  at  the  sale 
showing  that  the  land  was  located  in  a  county 
where  land  was  worthless,  and  where  pur- 
chaser who  had  been  upon  the  land  did  not  in- 
form bidders  that  the  land  was  not  so  located, 
and  the  administrator  of  the  estate  of  the 
owner  was  taken  into  a  partnership  on  the 
deal  by  the  purchaser,  the  court  is  justified 
in  setting  aside  the  sale,  although  no  fraud 
was  intended,  and  the  purchaser  did  nothing 
to  discourage  bidding. 

[See  note  at  end  of  this  case.] 

Appeal  from  Yell  Chancery  Courts     Sill- 
,  Chancellor. 


Action  by  J.  L.  Gault  et  al.,  to  dissolve 
partnership  of  J.  L.  Gault  and  Company. 
From  judgment  rendered,  J.  F.  Stevenson  ap- 
peals.   The  facts  are  stated  in  the  opinion. 


Mamni/ii^  d  Bmeraon  for  appellant. 

[398]  Hast,  J.— This  is  a  biU  in  equity 
filed  by  J.  L.  Oault  and  Jane  Gault  to  dis- 
solve the  partnership  of  J.  L.  Gault  k  Com- 
pany and  to  wind  up  its  business. 

The  complaint  states  that  the  firm  owned 
large  bodies  of  lands  which  were  mortgaged 
to  secure  its  debts  and  J.  L.  Gkiult  and  Jane 
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Gault  owned  lands  as  tenants  in  common 
and  that  J.  L.  Gault  had  mortgaged  his  in- 
terest in  said  lands  to  secure  the  firm's  cred- 
itors. All  the  creditors  of  the  firm,  both 
those  who  were  secured  by  mortgages  and 
those  whose  debts  were  unsecured  were  made 
parties  to  the  action. 

A  decree  was  entered  ordering  the  sale 
of  the  lands.  Pursuant  to  the  decree  the 
lands  were  sold  on  May  1,  1916.  Among  the 
lands  sold  were  the  following:  The  north- 
east quarter  of  the  northeast  quarter  and 
northwest  quarter  of  the  northeast  quarter 
of  section  two,  township  five  north,  range 
nineteen  west,  containing  82.06  acres.  J.  F. 
Stevenson  became  the  purchaser  of  said 
lands,  having  bid  therefor  the  sum  of  $500. 
Jane  Gault  and  other  creditors  filed  ex- 
ceptions to  the  report  of  sale  of  the  commis- 
sioner, and  among  the  lands  were  embraced 
the  lands  sold  to  Stevenson. 

[399]  Testimony  was  taken  on  both  sides. 
The  court  sustained  the  exceptions  to  quite 
a  number  of  tracts  sold  and  among  them  the 
tract  sold  to  Stevenson.  Inasmuch  as  no 
appeal  was  taken  from  the  ruling  of  the 
court  except  by  Stevenson,  we  need  only 
set  out  the  testimony  relating  thereto  and 
the  finding  of  the  court  with  reference  there- 
to. 

The  land  purchased  by  Stevenson  lies  in 
both  Conway  and  Yell  Oounties.  The  Petit 
Jean  River  rims  through  the  land  and  is 
the  dividing  line  between  Yell  and  Conway 
Counties.  All  that  part  of  the  land  which 
lies  in  Yell  County  is  rich  alluvial  soil  and 
produces  fine  crops  of  cotton  and  corn.  That 
part  of  the  land  which  is  in  Conway  County 
is  of  slate  formation.  It  was  hilly  and 
worth  but  little  for  cultivation  or  for  any 
other  purpose.  These  facts  were  known  to 
the  bidders  attending  the  sale.  J.  T.  Dun- 
bar first  bid  for  the  land  $1,000.  J.  H. 
Parker,  a  lawyer  and  real  estate  man  at- 
tending the  sale,  had  a  copy  of  the  map  of  the 
land  traced  by  a  former  county  surveyor  of 
Yell  County  and  after  referring  to  his  may, 
laughingly  warned  Dunbar  that  he  had  better 
be  careful,  that  nearly  all  of  the  land  was 
situated  on  the  south  side  ot  Petit  Jean.  The 
map  was  handed  around  among  those  present 
at  the  sale  and  it  showed  that  most  of  the 
land  was  situated  in  Conway  County.  It 
appears  that  those  present  accepted  the  map 
as  showing  the  true  situation  of  the  land 
and  on  that  account  refrained  from  bidding 
on  it.  Because  he  tl^ought  that  most  of  the 
land  was  in  Conway  County,  Mr.  Dunbar 
asked  permission  to  withdraw  his  bid  and 
this  was  granted  him  l^  the  conunissioner 
making  the  sale.  J.  F.  Stevenson  then  bid 
the  sum  of  $500,  and  that  being  the  highest 
bid  the  land  was  struck  off  to  him. 

Prior  to  the  sale  the  land  had  been  ap- 
praised by  three  practical  farmers  who  had 


lived  in  Yell  County  for  many  years  and 
who  were  familiar  with  the  character  of 
land  sold.  They  appraised  the  land  in  ques- 
tion at  an  average  of  $42  per  acre  and  testi- 
fied that  they  thought  this  was  the  reason- 
able value  of  the  land. 

[400]  Another  witness  testified  that  hs 
had  been  over  the  land  when  it  was  first 
purchased  by  J.  L.  Gault  and  knew  its  value. 
He  stated  that  the  price  put  on  it  by  the 
appraisers  was  very  conservative. 

Another  witness  testified  that  he  h^d  pur- 
chased a  forty  acre  tract  at  the  sale  near 
this  one  for  $4,000  and  that  he  considered 
it  to  be  worth  that  amount;  that  he  con- 
sidered the  land  he  bought  to  be  worth  some- 
thing more  that  40  acres  of  the  land  in  ques- 
tion but  stated  that  all  the  land  in  question 
which  was  in  Yell  County  was  fine  land. 
He  also  bought  two  other  forty  acre  tracts 
at  the  sale  situated  near  this  one  and  paid 
for  one  of  them  $3,500  and  for  the  other 
$2,900. 

A  tenant  who  had  been  on  the  land  for 
more  than  ten  years  testified  that  the  part 
of  it  situated  in  Yell  County  was  very  fine 
and  that  it  always  produced  good  crops  of 
cotton.  He  stated  that  the  land  would  pro- 
duce nearly  a  bale  of  cotton  to  the  acre.  The 
thread  of  th<e  stream  is  the  dividing  line  be- 
tween Yell  County  and  Conway  County.  A 
survey  was  made  of  the  land  and  something 
over  sixty  acres  of  it  is  on  the  Yell  County 
side  of  the  river.  There  is  also  a  levee  and 
a  road  through  the  land  on  that  side  of  the 
river.  There  are  about  fifty-two  seres  of 
the  land  north  of  the  levee  and  there  are  a 
few  acres  between  the  levee  and  road  and 
Petit  Jean  River.  The  whole  of  the  fifty-two 
acres  except  a  thicket  is  in  cultivation.  The 
thicket  comprises  six  or  eight  acres  and  when 
cleared  can  be  cultivated  and  is  of  the  same 
character  as  the  remainder  of  the  land  in 
Yell  County. 

According  to  the  testimony  of  Stevenson 
and  Parker  the  land  was  not  worth  much 
more  than  $1,000.  Parker  still  adhered  to 
his  original  opinion  that  the  greater  part 
of  it  was  in  Conway  County. 

During  the  pendency  of  the  action  J.  L. 
Gault  died  and  A.  N.  Falls  was  appointed 
special  administrator  of  his  estate.  After 
the  land  had  been  ordered  sold  R.  S.  Pugh, 
representing  a  company  which  had  mort- 
gages on  part  of  the  lands,  came  to  Dardan- 
elle  for  the  purpose  [401  ]  of  examining  them. 
He  went  to  see  Mr.  A.  N.  Falls  who  was  the 
cashier  of  a  bank,  which  also  had  a  mort- 
gage on  a  part  of  the  lands.  Falls  and  Pugh 
together  examined  a  part  of  the  land.  Falls 
then  reconunended  J.  F.  Stevenson  as  a  suit- 
able man  to  accompany  Pugh.  Among  other 
lands  examined  by  Pugh  and  Stevenson  was 
the  82.06  acre  tract  in  controversy.  Falls 
and  Stevenson  were  both  dealers  in  real  es- 
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tate  and  usually  eaoh  took  the  other  in  on 
deals  that  he  made. 

Stevenson  said  that  he  did  not  say  any- 
thing to  Dunbar  or  anyone  else  to  induce 
him  not  to  bid  on  the  land.  He  stated  that 
he  and  Pugh  were  standing  close  together  at 
the  sale  and  the  commissioner  remarked  after 
Dunbar  had  withdrawn  his  bid  that  if  he 
could  not  get  a  bid  on  the  land  he  was  going 
to  throw  it  out;  that  Pugh  then  remarked 
to  him  "let's  take  a  ff amble  on  it^"  that  he» 
Stevenson,  said  all  right  and  then  bid  $500 
for  the  land  and  it  was  struck  off  to  him; 
that  UMter  on  in  the  afternoon  that  he  and 
Pugh  took  Falls  in  on  the  purchase.  He  was 
asked  if  Falls  was  supposed  to  be  in  on  all 
the  lands  bought  by  him  and  answered  ''YeSj 
sir.  If  he  buys  land  and  I  want  to  go  in  I 
can,  and  if  I  buy  land  it  is  the  other  way-« 
a  kind  of  partnership."  Stevenson  further 
stated  that  there  was  no  general  partnership 
between  him  and  Falls  but  if  either  one  of 
them  bought  a  piece  of  land  the  other  usually 
came  in  on  It  if  he  wanted  to. 

The  chancellor  fonnd  that  the  prices  in 
all  cases  in  which  exceptions  had  been  filed 
were  so  grossly  inadequate  as  to  shock  the 
eonacience  of  the  court  and  further  found 
as  follows: 

"And  as  to  exceptions  No.  1,  the  same  be- 
ing exceptions  to  the  report  of  sale  to  J. 
F.  Stevenson  for  the  sum  of  $600  for  the 
north  half  northeast  quarter,  and  northwest 
quarter  of  northeast  quarter,  section  2,  town- 
ship five,  N.  R.  19  west,  82.06,  partly  in 
Yell  and  partly  in  Conway  County,  on  the 
additional  grounds  and  for  the  additional 
reasons  that  there  were  such  representations 
made  at  the  sale  by  the  persons  attending  the 
sale  [402]  as  to  the  location  of  lands  with 
reference  as  to  whether  or  not  the  same  or 
the  greater  portion  was  north  of  the  Petit 
Jean  in  the  Arkansas  River  bottom,  or  south 
m  Conway  County  in  the  hills  and  uplands 
as  to  amount  to  a  legal  fraud  and  to  cause 
the  withdrawal  of  the  bid  and  to  cause  said 
hinds  to  sell  for  a  grossly  inadequate  sum." 

It  was  accordingly  decreed  that  the  sale 
of  all  the  lands  to  which  exceptions  had  been 
filed  be  set  aside.  As  above  stated  Steven- 
son alone  has  appealed  from  that  decree. 

(1^  The  policy  of  the  law  founded  on  the 
interest  of  the  owner  and  purchaser  alike 
is  that  there  should  be  stability  in  judicial 
sales  so  that  bidders  would  be  encouraged  to 
attend  such  sales  and  in  order  that  the  prop- 
erty may  bring  its  full  value.  It  is  the 
settled  rule  of  this  court  that  mere  inade- 
quacy of  price  will  not  justify  a  court  in  re- 
fusing to  approve  a  sale  and  depriving  the 
purchaser  of  the  benefit  of  his  purchase  un- 
less the  inadequacy  is  so  great  'as  to  shock 
the  conscience  or  to  amount  to  evidence  of 
fraud.    George  y.  Norwood,  77  Ark.  216,  7 


Ann.  Cas.  171,  91  S.  W.  557,  113  Am.  St. 
Rep.  143;  Wells  v.  Lenox,  108  Ark.  366,  Ann. 
Cas.  1914D  11,  159  S.  W.  1099,  and  Gleason 
V.  Boone,  123  Ark.  623,  185  S.  W.  1093. 

In  the  case  of  Graffam  v.  Burgess,  117  U. 
S.  180,  6  S.  Ct.  686,  29  U.  S.  (L.  ed.)  839, 
which  was  cited  in  George  v.  Norwood,  supra, 
the  court  said: 

"From  the  cases  here  cited  we  may  draw 
the  general  conclusion  that,  if  the  inadequacy 
of  price  is  so  gross  as  to  shock  the  conscience, 
or  if,  in  addition  to  gross  inadequacy,  the 
purchaser  has  been  guilty  of  any  unfairness, 
or  has  taken  any  undue  advantage,  or  if  the 
owner  of  the  property,  or  party  interested 
in  it,  has  been  for  any  other  reason,  misled 
or  surprised,  then  the  sale  will  be  regarded 
as  fraudulent  and  void,  or  the  party  injured 
will  be  permitted  to  redeem  the  property 
sold.  Great  inadequacy  requires  only  slight 
circumstances  of  unfairness  in  the  conduct 
of  the  party  benefited  by  the  sale  to  raise 
the  presumption  of  fraud." 

[403i]  That  there  was  gross  inadequacy  of 
price  in  the  present  case  can  not  be  gain- 
said. In  Ann.  Cas.  191 4D  pages  6  to  10  will 
be  found  many  illustrative  cases  in  which 
inadequacy  of  price  and  other  circumstances 
were  Jield  sufficient  to  justify  the  court  in 
setting  aside  the  sale.  Courts  will  seize  up- 
on slight  circumstances  to  add  to  the  weight 
of  inadequacy  of  price  to  turn  the  scale 
where  it  shows  that  the  purchaser  is  in 
same  measure  responsible  for  it.  It  can  not 
be  doubted  that  Dunbar  withdrew  his  bid 
and  that  others  refrained  from  bidding  be- 
cause they  thought  nearly  all  of  the  land 
in  controversy  was  in  Conway  County  and 
was  of  but  little  value.  It  was  generally 
known  among  the  bidders  that  the  land  in 
Yell  County  was  very  rich  and  productive 
and  that  the  land  just  across  the  river  in 
Conway  County  was  a  slate  bank  and  hilly. 
It  is  true  that  Stevenson  did  not  say  any- 
thing to  induce  Dunbar  to  withdraw  his  bid 
or  to  prevent  anyone  else  from  bidding  at 
the  sale.  It  was  perfectly  apparent  to  him, 
however,  that  they  refrained  from  bidding 
because  they  believed  that  most  of  the  land 
was  situated  in  Conway  County.  He  had 
been  on  the  land  a  short  time  before  the 
sale  for  the  purpose  of  examining  it.  He 
had  not  at  the  time  of  the  sale  agreed  to  take 
in  Falls  in  the  deal  but  did  so  later  on  in 
the  afternoon.  J.  L.  Gault,  one  of  the  par- 
ties to  the  suit,  had  died  during  its  pendency 
and  Falls  had  been  appointed  special  admin- 
istrator of  his  estate.  There  was  a  general 
understanding  between  Stevenson  and  Falls 
that  each  was  to  take  the  other  in  on  all 
their  deals  made,  when  asked  to  do  so.  It 
is  true  that  Falls  had  no  duties  to  perform 
with  regard  to  the  sale;  for  it  was  conducted 
by  a  commissioner  appointed  for  that  pur- 
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pose.  We  do  not  think  that  any  fraud  was 
intended  by  the  conduct  of  any  of  the  par- 
ties but  as  above  stated  where  the  price  was 
grossly  inadequate  the  courts  will  seize  upon 
the  slightest  circumstance  to  set  aside  the 
sale  where  it  is  shown  that  the  purchaser  is 
in  some  measure  responsible  for  it. 

[404]  According  to  a  decided  preponder- 
ance of  the  testimony  the  land  was  worth  at 
least  $3,500.  It  was  situated  twenty  miles 
away  from  where  the  sale  was  being  con- 
ducted and  under  the  peculiar  circumstances 
detailed  above,  when  it  became  apparent 
that  the  bidders  were  relying  upon  the  map 
produced  by  Mr.  Parker,  it  was  incumbent 
upon  Stevenson  to  have  told  them  that  he 
had  been  upon  the  land  a  short  time  be- 
fore and  that  the  most  of  it  was  in  Yell 
County.  This  coupled  with  the  fact  that 
Falls  was  special  administrator  of  the  es- 
tate of  J.  L.  Gault,  deceased,  and  was  taken 
into  partnership  on  the  deal  on  the  same 
afternoon,  was  sufficient  to  justify  the  court 
in  setting  aside  the  sale. 

The  decree  will,  therefore,  be  affirmed. 


VOTE. 

« 

The  court  holds  in  the  reported  case  that 
on  a  bill  for  the  winding  up  of  a  partnership, 
a  sale  for  $500  of  land  worth  at  least  $3,500 
should  be  set  aside,  the  price  being  grossly 
inadequate.  Inadequacy  of  price  as  a  ground 
for  setting  aside  a  judicial  sale  Is  discussed 
in  the  note  to  Oswald  v.  Johnson,  Ann.  Cas. 
1914D  1,  with  a  categorical  list  of  prices 
lield  to  be  adequate  or  inadequate.  See  also 
the  following  more  recent  cases  reported  in 
this  series:  Shipley  ▼.  Shamwell,  Ann.  Cas. 
1915 A  1148;  Kinkaid  v.  Rossay  Ann.  Cas. 
1915D  1098. 


▼. 
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Mississippi    Supreme    Court,  .Division 

March  19,  1917. 


Damages  ^  MisrepreseAtatiMi  of  Ai 
ase    —    Expense    of    Froparatton    to 
CriiltiTate« 

In  suit  for  damages  for  misrepresenting  the 
acreage  of  land  leased,  it  is  error  to  exclude 
from  the  consideration  of  the  jury  evidence 
of  items  of  damage  suffered  by  plaintiffs 
making  up  the  necessary  and  reasonable  ex- 
penditures incurred  by  them  in  preparing  to 
cultivate  the  land,  since  the  jury  should  have 
such  information,  coupled  with  other  proof, 
as  will  enable  them  to  determine  the  extent 
of  the  damage,  if  they  find  certain  facta 
favorably  to  plaintiff. 

Admissions  ^  Offer  of  Gonkproi^Jiao  — ^ 
Admission  of  Independent  Facts. 

In  a  suit  for  damages  from  misrepresenta- 
tions as  to  the  acreage  of  land  leased,  it  is 
error  to  exclude  evidence  as  to  a  statement 
of  fact  made  by  the  lessor  at  the  time  of 
negotiations  with  reference  to  the  adjust- 
ment of  the  parties'  differences,  while  an 
offer  of  compromise  cannot  be  shown  as  bein^ 
an  admission  of  the  party  making  the  offer, 
any  statement  of  fact  made  by  him  as  such 
may  be  proved  as  an  admission,  though  made 
during  the  discussion  of  the  compromise. 

[See  note  at  end  of  this  case.] 

Argument  of  Counsel  —  Risht  to  Open 
and  Close. 

Under  Code  1906,  §  2864,  providinjr  that, 
on  trial  of  an  issue  on  an  avowry,  the  burden 
of  proof  shall  be  on  the  avowant,  the  land- 
lord, and  he  shall  have  the  right  to  open  and 
conclude  the  argum^it,  when  an  issue  has 
been  tendered  on  the  avowry,  denying  the 
allegations  of  the  avowry,  the  burden  is  on 
the  landlord,  or  avowant,  and  if  the  relation 
of  landlord  and  tenant,  the  amount  of  the 
contract,  or  the  amount  of  supplies  furnished, 
is  denied,  the  landlord  must  assume  the  bur- 
den and  prove  his  contention,  but  if  the  re- 
lation be  admitted,  and  the  amount  of  the 
rent  contract  for  supplies  furnished  is  not 
denied,  no  issue  is  made  on  the  avowry,  and, 
if  plaintiff  undertakes  to  confess  and  avoid 
by  an  affirmative  plea  setting  up  new  matter, 
and  issue  is  tendered  on  the  plea,  the  burden 
shifts,  plaintiff  assuming  it,  and  having  the 
right  to  open  and  conclude  the  evidence  and 
argument. 

Appeal  from  Circuit  Ooort,  Panola  county: 
DiNKiNS,  Judge. 

Acticm  by  F.  M.  Norfleet  et  al.,  plaintiffs, 
against  McNeer  et  al.,  defendants.  From 
judgment  rendered,  defendants  appeal.  The 
facts  are  stated  in  the  opinion.    Bbtbbskd. 


tta  Miss,  eil;  74  So.  577. 


Fraud   —   Elenkonts   «—   Intent   to    De* 
oeive. 

To  constitute  fraud,  it  is  unnecessary  that 
a  statement  be  made  with  the  intention  to 
deceive,  if  it  is  a  statement  of  fact,  or  a 
statement  purporting  to  be  a  fact  but  not 
true  as  a  matter  of  fact. 


Elmore  d  Ruff  for  appellants. 
Shsnds  d  Montgomery  for  appellees. 

[•24]  Ethriook,  J. — The  appellees  sued 
out  a  distress  for  rent  against  appellants 
in  the  circuit  court  of  Panola  county  for  the 
year  1914,  and  seised  ninety  bales  of  cotton. 
This  attachment  was  founded  on  a  contract 
between  J.  L.  Roseborottgh  and  the  appel- 
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lants,  by  which  the  appellantB  leased  from 
Koseborough  a  plantation  in  Quitman  county 
for  the  years  1914,  1915,  1916,  1917,  and 
1918  for  the  sum  of  three  thousand  dollars 
per  year.  Appellants  replevied  the  cotton, 
and  the  appellees,  as  assignees  of  the  rent 
contract,  filed  an  avowry  under  the  chapter 
on  Landlord  and  Tenant  alleging  that  they 
had  a  landlord's  lien  upon  said  cotton  for 
the  term  beginning  January  1,  1914,  and 
ending  December  31,  1918,  and  at  the  time 
of  the  said  seizure  the  appellants  were  in- 
debted to  them  in  the  sum  of  three  thousand 
dollars,  and  they  had  a  landlord's  lien  for 
said  amount,  and  with  this  plea  filed  a  copy 
of  the  lease  [625]  contract  as  an  exhibit. 
Thereupon  the  plaintiffs  for  replication  filed 
a  plea  of  recoupment,  ailing  that  in  leas- 
ing said  lands  it  was  the  purpose  of  the 
plaintiff  to  empl(^  negro  tenants  and  la- 
borers sufficient  to  farm  the  land,  and  it 
was  necessary  to  furnish  supplies,  stock,  seed, 
tools,  etc.,  with  which  to  farm  said  land 
in  eoti^n  and  that  this  purpose  was  known 
to  J.  L.  Rosebcyrough  at  the  time  of  making 
the  said  lease  contract,  and  that,  preceding 
the  execution  of  the  said  contract,  and  while 
the  negotiations  were  pending  about  said 
lease,  and  on  the  day  of  the  execution  of  the 
lease,  in  order  to  induce  the  plaintiffs  to 
enter  the  said  contract,  the  said  Roseborough 
and  his  agents  positively  stated  to  the  plain- 
tiffs that  there  was  then  in  said  land  six 
hundred  acres  of  cleared  land  fit,  suitable, 
and  ready  for  cultivation,  which  would  re- 
quire thirty  mules  to  cultivate;  that  Rose- 
borough  and  his  agents  were  familiar  with 
the  lands,  and  intended  for  such  statements 
and  representations  '  to  be  believed  by  the 
plaintiffs;  and  that  neither  of  the  plaintiffs 
were  familiar  with  the  plantation,  and  had 
only  seen  it  for  about  two  hours  a  few  days 
before;  and  that  they  relied  wholly  on  the 
representations  of  Roseborough  and  his 
agents  for  information,  which  fact  Rose- 
borough well  knew;  and  that  Roseborough, 
knowing  of  their  ignorance  and  lack  of 
knowledge  with  respect  thereto,  made  said 
representations;  and  that  the  plaintiffs  re- 
lied thereon,  and,  so  relying,  secured  twenty- 
six  squads  of  negroes  to  work  said  lands  in 
the  year  1914,  and  purchased  in  the  market 
twenty-one  head  of  mules  and  horses  in  the 
expense  of  two  thousand  two  hundred  dol« 
lars;  and  that  they  already  had  ten  head, 
of  mules,  and  that  said  amount  of  stock 
would  be  necessary  to  cultivate  six  hundred 
acres;  and  that  they  procured  foodstuff  for 
the  live  stock  at  an  expense  of  one  thousand 
two  hundred  dollars,  and  farming  tools,  etc., 
to  the  extent  of  five  hundred  dollars,  spent 
five  hundred  dollars  building  roads  and  drains, 
and  three  hundred  dollars  in  [626]  clear- 
ing 4ip    land;     and    that    they    furnished 


their  tenants  with  supplies  to  the  amount 
of  three  thousand  dollars;  and  that  all  of 
said  expenditures  were  necessary  under  the 
circumstances  for  the  cultivation  of  said  farm 
if  it  contained  six  hundred  acres;  but  that 
in  reality  at  said  time  there  were  only  about 
three  hundred  acres  of  land  cleared  and  fit 
for  cultivation,  but,  relying  on  said  repre- 
sentations, they  believed  there  were  six  hun- 
dred acres;  and  that  the  lands  were  so  situ- 
ated in  irr^ular  bodies  that  they  could  not 
determine  from  a  brief  inspection  the  amount 
in  actual  cultivation,  but  when  they  broke 
the  land  in  the  spring  of  the  year,  they  found 
that  it  was  short,  and  they  had  to  discharge 
part  of  their  tenants,  and  had  to  retain  nokore 
than  was  needed  both  of  stock  and  tenants 
to  cultivate  the  premises  actually  open  and 
suitable  for  cultivation;  that  they  did  all 
they  could  to  place  their  tenants  elsewhere, 
and  did  all  they  could  to  secure  other  lands 
and  to  dispose  of  all  the  stock  in  excess  of 
what  was  necessary  to  cultivate  three  hun- 
dred and  eight  acres  in  actual  cultivation, 
and  by  reason  of  said  facts  they  were  dam- 
aged in  the  sum  equal  to,  or  exceeding,  the 
rent  contract.  Issue  were  joined  on  this  plea, 
and  thereupon  the  plaintiffs  moved  the  court 
to  allow  them  to  have  the  opening  and  clos- 
ing both  in  introducing  the  evidence  and  in 
presenting  the  argument,  which  motion  was 
overruled  by  the  court.  Defendants  there- 
upon put  in  evidence  the  contract,  and  in- 
troduced M.  P.  Moore,  who  identified  .the 
lease  contract,  and  testified  that  nothing  had 
been  paid  upon  the  contract  for  the  year 
1914.  Thereupon  defendants  rested.  The  ap- 
pellants (plaintiffs)  offered  evidence  to  prove 
the  allegations  of  their  plea  set  forth,  and 
each  testified  that  the  agent  of  Roseborough, 
the  original  landlord,  made  the  representa- 
tions contained  in  the  plea,  and  that  he 
stated,  in  lowing  them  over  the  plantation, 
that  there  was  one  hundred  and  fifty  acres 
of  the  land  which  he  represented  would 
make  a  bale  of  cotton  per  acre,  three  hundred 
[627]  acres  that  would  make  a  half  bale 
per  acre,  and  tiiat  one-fourth  of  the  land 
was,  at  the  time  of  making  the  contract 
(which  was  in  the  fall  of  1913),  planted  in 
com  which  could  be  cultivated  in  cotton. 
Plaintiffs  offered  to  prove  that,  after  dis- 
covering the  land  was  short  as  to  the  six 
hundred  acres  (but  only  contained  about 
three  hundred  and  eight  acres),  they  went 
to  Dr.  Roseborough,  the  owner,  and  com- 
plained that  the  land  did  not  contain  the 
six  hundred  acres  which  had  been  represent- 
ed to  them  that  it  did  contain,  and  that  Dr. 
Roseborough  stated  that  it  did  contain  six 
hundred  acres,  and  that  some  compromise 
was  discussed  and  propositions  of  compro- 
mise made  during  this  interview,  but  the 
court    excluded    these    statements    on    the 
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theory  that  they  were  made  pending  a  com- 
promise of  differences.  The  court  also  ex- 
cluded much  of  the  evidence  offered  to  show 
loss  on  the  part  of  the  plaintiff,  excluded  all 
the  evidence  of  the  expense  of  repairs,  and 
of  building  roads  and  drains,  and  excluded 
proof  that  they  would  not  have  made  the 
said  drains  and  incurred  the  expense  if  they 
had  known  that  there  was  less  acreage  than 
four  hundred  acres,  and  declined  to  permit 
plaintiffs  to  prove  the  cost  of  the  mules  pur- 
chased by  them  and  the  price  at  which  tiiey 
were  sold,  and  prove  th&t  they  were  sold  at 
the  best  price  that  could  be  obtained  and  at 
a  loss  to  the  plaintiffs;  also  excluded  proof 
that  the  plaintiffs  went  to  Norfleet  and  com- 
plained of  the  shortage  of  the  land,  and  that 
Norfleet  stated  to  them  to  go  ahead  and  stay 
on  the  place,  and  that  the  matter  would  be 
adjusted  properly,  and  proof  that  they  went 
to  Senatobia,  where  Norfleet,  Gabbert,  Moore, 
Dr.  Roseborough,  Dodd,  and  McNeer  were 
present,  and  made  complaint  to  them.  TIm 
court  declined  to  permit  them  to  state  what 
statements  were  made  at  that  time  with 
reference  to  this  matter,  and  refused  to  per- 
mit them  to  prove  what  was  done  about  the 
matter  at  that  time,  and  refused  to  permit 
them  to  [628]  prove  that  Dr.  Roseborough 
at  that  meeting  made  admissions  as  to  the 
shortage  of  the  land. 

At  the  conclusion  of  the  evidence  the  court 
instructed  the  jury  on  behalf  of  the  plain- 
tiffs, and  in  the  second  instruction  given  for 
the  plaintiffs  instructed  the  jury  that  it 
was  not  necessary  for  the  jury  to  believe 
from  the  evidence,  in  order  to  find  for  the 
plaintiffs,  that  Dr.  Roseborough  or  his  agent 
intentionally  misled  the  plaintiffs  as  to  the 
acreage  in  cultivation  at  the  time  of  the 
lease,  but  that  it  was  only  necessary  for  the 
jury  to  believe  that  Roseborough  or  his  agents 
made  representations  as  to  the  actual  acre- 
age in  cultivation  which  were  materially  un- 
true, and  that  if  plaintiffs  believed  such 
statement,  if  one  was  made,  and  relied  on  it 
in  good  faith,  and  was  materially  damaged, 
and  if  the  plaintiff  was  misled  as  to  the 
actual  acreage,  the  jury  should  find  such 
damage  as  the  evidence  showed  to  exist  on 
account  of  such  false  representations  as  to 
the  actual  acreage  of  the  land.  * 

In  the  sixth  instruction  given  for  the  de- 
fendant the  court  charged  the  jury  for  the 
defendant  that  plaintiffs  must  satisfy  the 
jury's  minds  by  a  preponderance  of  the  evi- 
dence that  before  the  execution  of  the  con- 
tract Dr.  Roseborough,  in  person  or  through 
agent,  represented  that  there  were  six  hun- 
dred acres  of  land  fit  and  suitable  for  culti- 
vation on  the  leased  premises,  and  that  such 
representation  was  false,  and  that  it  was 
made  by  Roseborough  with  knowledge  that 
it  was  false,  or  made  in  reckless  disregard 


of  whether  it  was  true  or  false;  and  IJiai 
it  was  made  with  the  intention  of  deceiving 
and  defrauding  McNeer  &  Dodd,  and  that 
McNeer  and  Dodd  acted  on  such  representa* 
tions  and  believed  them  to  be  true,  and  did 
not  rely  upon  their  own  knowledge  or  in- 
vestigation, and  unless  the  jury  did  so  be- 
lieve, they  should  find  for  the  defendant  in 
the  sum  of  three  thousand  dollars,  with  in- 
terest at  six  per  cent. 

[629]  In  the  third  instruction  given  for 
the  defendants  the  court  instructed  the  jury 
that  they  could  not  allow  plaintiffs  by  way 
of  recoupment  for  or  on  account  of  any  of 
the  following  items  asked  for  in  said  plea; 
Price  paid  for  mules  and  horses,  two  thou- 
sand, two  hundred  dollars;  amount  paid  for 
farming  tools,  plows,  gear,  wagons,  neces- 
sary improvements,  repairing  of  tenant  hous- 
es, roads  and  drains  built,  fi\e  hundred  dol- 
lars; amount  paid  for  clearing  land,  three 
himdred  dollars;  salary  of  J.  £.  Dodd,  eight 
hundred  dollars. 

We  think  it  was  reversible  error  to  grant 
the  sixth  instruction  for  the  defendant,  which 
told  the  jury  that  the  representations  made, 
or  claimed  to  have  been  made,  must  be  made 
with  the  intention  of  deceiving  and  defraud- 
ing McNeer  and  Dodd.  Under  this  instruction 
the  jury  may  have  believed  that  Roseborough, 
either  in  person  or  by  agent,  made  the  state- 
ment that  the  place  did  contain  six  hundred 
acres,  and  that,  notwithstanding  he  may  have 
made  such  statement,  he  may  not  have  made 
it  for  the  purpose  of  deceiving  and  defraud- 
ing McNeer  and  Dodd.  It  was  ixL  direct  con- 
flict with  the  instruction  given  for  the  plain- 
tiff as  to  this  feature  of  the  case,  and  it  does 
not  contain  an  accurate  statement  of  the  law. 
To  constitute  fraud  it  is  unnecessary  that 
a  statement  be  made  with  the  intention  of 
deceiving,  if  it  is  a  statement  of  fact,  or  a 
statement  purporting  to  be  a  fact»  but  not 
true  as  a  matter  of  fact.  It  hae  all  the 
effect,  so  far  as  inducing  the  contract  is 
oonoemed,  as  it  would  have  had  if  made  de- 
liberately for  the  purpose  of  deceiving. 

In  Vincent  v.  Gorbett,  04  Miss.  46,  47  Sow 
641,  21  L.RJL(NJ3.)  86,  the  court  in  the 
fourth  syllabus  says: 

"A  statement  by  an  owner  of  a  tract  of 
land  that  a  designated  number  of  acres 
thereof  was  cleared  is  an  averment  of  a  fact, 
and  not  the  expression  of  an  opinion,  and, 
if  false,  an  action  of  deceit  can  be  predicated 
of  it." 

[630]  In  the  fifth  syllabus  the  court  says: 

"Proof  of  a  false  statement  by  defendant 
touching  the  area  of  cleared  land  in  a  tract 
he  was  seeing  to  sell,  materially  overstat- 
ing the  number  of  acres,  and  that  plaintiff 
bought  on  the  faith  thereof,  makes  out  a 
prima  facie  case  against  the  vendor  in  an 
action   of   deceit   by   the   vendee,   although 
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plaiiitiff  gtLY%  defendant  credit  for  an  honest 
mistake." 

In  the  case  of  Estell  y.  Myers,  54  Miss. 
174,  it  was  held  that  a  false  statement  with 
reference  to  the  safety  of  a  place  from  oyer- 
flow  was  an  inducement  to  thtf  yendee  to 
purchase,  and  that  the*  yendee  may  recoup 
in  a  suit  to  enforce  the  security  for  the  pur- 
chase money  to  the  extent  of  his  injury,  and 
that  misrepresentations,  eyen  if  they  were 
made  honestly  and  the  plaintiff  did  not  know 
they  were  false,  or  were  not  made  with  fraud- 
ulent intent,  would  enable  the  party  wronged 
hy  such  representations  to  proye  damages  by 
recoupment.  This  case  is  an  instructiye  case, 
and  shows  that  many  of  the  rulings  on  the 
eyidence  were  erroneous  in  the  present  case, 
and  shows  that  the  court  was  in  error  in 
excluding  from  the  consideration  of  the  jury 
evidence  of  items  of  damage  in  the  plea  of 
recoupment.  Of  course  the  jury  are  to  judge 
as  to  the  necessity  and  reasonableness  of 
expenditures  made,  but  should  have  such  in- 
formation, coupled  with  other  proof,  as  will 
enable  them  to  determine  the  extent  of  the 
damage  of  the  party  in  case  they  find  facts 
tayorable  to  the  plaintiff.  See  also  Rimer 
y.  Dugan,  39  Miss.  477,  77  Am.  Dec.  687; 
Dayidson  y.  Moss,  5  How.  (Miss.)  673; 
Parham  y.  Randolph,  4  How.  <Miss.)  436, 
35  Am.  Dec.  403. 

It  was  error  for  the  court  to  exclude  the 
evidence  as  to  a  statement  of  fact  made  by 
Dr.  Roseborough  at  the  time  of  the  negotia- 
tions with  reference  to  adjustment  of  their 
differences.  While  an  offer  of  compromise 
cannot  be  shown  as  being  an  admission  of 
the  party  making  the  offer,  still  if  the  party 
makes  a  statement  of  fact,  as  a  fact,  it  may 
bo  proved  as  an  admissicm  even  [631  ]  though 
it  was  made  during  the  discussion  of  the 
compromise.  The  rule  is  stated  in  Encyclo- 
pedia of  Evidence,  vol.  1,  p.  599,  as  follows; 

'* Admission  of  Fact  Competent. — While 
offers  of  compromise  cannot  be  proved  as  ad* 
missions,  a  distinct  admission  of  a  fact  in 
the  course  of  negotiations  therefor  is  held 
admissible"  (citing,  among  other  authorities, 
Grubbs  v.  Nye,  13  Smedes  &  M.  (Miss.)  443; 
Gamer  v.  Myrick,  30  Miss.  448,  which  fully 
sustain  the  rule  stated). 

In  reference  to  the  errors  assigned  on  the 
right  to  open  and  close  the  proof  and  the 
argument,  it  •seems  that  the  trial  court  pro- 
ceeded under  the  theory  that  under  section 
2864  of  the  Code  the  burden  was  on  the  land- 
lord in  the  case.  The  concluding  clause  of 
2864  reads  as  follows: 

''And  on  the  trial  of  an  issue  on  an  avow- 
ry, the  burden  of  proof  shall  be  on  the  avow- 
ant, the  landlord,  and  he  shall  have  the  right 
to  open  and  conclude  the  argument." 

As  we  understand  it,  this  means  that  when 
an  issue  has  been  tendered  on  the  avowry. 


denying  the  allegation  of  the  avowry,  then 
the  burden  is  on  the  landlord  or  avowant; 
and,  under  the  pleading,  if  either  the  rela- 
tion of  landlord  and  tenant,  or  the  amount 
of  the  contract,  or  the  amount  of  supplieii 
furnished,  is  denied,  then  the  landlord  must 
assume  the  burden  and  prove  his  contention; 
but  if  the  relation  be  admitted,  and  the 
amount  of  the  rent  contract  for  supplies 
furnished  is  not  denied,  no  issue  is  made  on 
the  avowry.  If  the  plaintiff  undertakes  to 
confess  and  avoid  by  an  affirmative  plea 
setting  up  new  matter,  and  issue  is  tendered 
on  this  plea,  then  the  burden  shifts  and  the 
plaintiff  assumes  the  burden,  and  has  the 
right  of  opening  and  concluding  the  evidence 
and  the  argument.  In  the  present  case  tlie 
pleadings  do  not  take  issue  on  the  amount 
agreed  upon  in  the  contract,  nor  undertake 
to  reduce  or  overcome  the  amount  agreed  to 
be  paid  by  an  affirmative  plea  setting  forth 
facts  not  in  denial  of  the  plea  of  [632] 
avowry,  but  setting  up  new  matter  upon 
which  issue  was  tendered,  and  upon  which 
the  whole  case  was  tried,  and  the  instructions 
given  the  jury  placed  the  burden  upon  the 
plaintiff  to  prove  the  issues  of  this  plea. 
This  question  is  settled  in  favor  of  the  ap- 
pellant by  the  case  of  Porter  v.  Still,  63  Miss. 
357,  which  is  quoted  with  approval  in  the 
later  case  of  Timberlake  v.  Thayer  (Miss.) 
16  So.  878.  The  rule,  in  the  case  in  63  Miss. 
357,  supra,  is  stated  as  follows: 

**The  party  on  whom  the  burden  of  proof 
lies,  whether  plaintiff  or  defendant,  is  en- 
titled to  open  and  conclude  the  argument  be- 
fore the  jury.  And  this  is  not  a  mere  privi- 
lege, but  a  right  determined  by  law.  If 
there  be  several  issues,  and  the  plaintiff  holds 
the  affirmative  of  any  one  of  them,  he  is  en- 
titled to  open  and  conclude.  The  party  on 
.whom  the  burden  of  proof  in  any  cause  rests 
may  be  determined  by  considering  which 
which  would  succeed  if  no  evidence  were 
offered  by  either  side,  and  by  examining 
what  would  be  the  effect  of  striking  out  of 
the  record  the  allegation  to  be  proved.  The 
onus  must  be  on  the  party  who,  under  such 
tests,  would  fail  in  the  suit." 

For  the  errors  indicated,  the  case  ia  re- 
versed and  remanded. 

Reversed  and  remanded. 
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Admission  of  Liability  or  Indebtedness 

Generally,  445. 
Admission  Relating  to  Account,  446. 
Admission  Concerning  Interest  in,  Title 

to  or  Value  of  Property,  446. 
Admission  Affecting  Liability  for  Tort, 

447. 


General  Rule^ 

On  grounds  of  ^blic  policy  an  offer  to 
compromise  or  settle  a  disputed  claim  will 
not  be  received  as  an  admission  of  the  party 
making  the  offer.  See  1  R.  C.  L.  tit.  Admis- 
sions and  Declarations  p.  471. 

But  if  a  statement  forming  a  part  of  or 
connected  with  an  offer  of  a  compromise  is 
an  admission  of  an  independent  fact  perti- 
nent to  the  question  in  issue,  evidence  of  such 
a  statement  is  admissible. 

England. — Slack  v.  Buchanan,  Peake  N.  P. 
(ed.  1795)  6;  Turner  v.  Railton,  2  Esp.  474; 
Gregory  v.  Howard,  3  Esp.  113. 

United  States.— V.  S.  v.  396  Barrels  Dis- 
tilled Spirits,  3  Int.  Rev.  Rec.  123,  28  Fed. 
Cas.  No.  16,503;  Scofield  v.  Parlin,  etc.  Co. 
61  Fed.  804,  18  U.  S.  App.  692,  10  C.  C.  A. 
83. 

Atoboma.— Gibbs  v.  Wright,  14  Ala.  465; 
Matthews  v.  Farrell,  140  Ala.  298,  37  So. 
325. 

CaK/omta.— Smith  v.  Whittier,  95  Gal.  279, 
297,  30  Pac.  529;  Rose  v.  Rose,  112  Cal.  341, 
44  Pac.  658. 

Colorado. — Patrick  v.  Crowe,  15  Colo.  543, 
554,  25  Pac.  985. 

Connecticut. — Broschart  v.  Tuttle,  59  Conn. 
1,  24,  21  Atl.  925,  11  L.R.A.  33. 

Georgia. — Columbus  v.  Howard,  6  Ga.  213; 
Scales  V.  Shackleford,  64  Ga.  170,  172;  Teas- 
ley  V.  Bradley,  110  Ga.  497,  507,  78  Am.. 
St.  Rep.  113,  35  S.  E.  782. 

Idaho. — Whitney  y.  Cleveland,  13  Idaho 
558.  91  Pac.  176. 

Illinois. — Thorn  v.  Hess,  51  111.  App.  274; 
Kuhn  V.  Williams,  124  111.  App.  390,  393; 
Hook  v.  Bunch,  180  111.  App.  39;  Sipes  v. 
Barlow,  197  III.  App.  239   (abstract). 

/iMluiMo.— Wilt  V.  Bird,  7  Blackf.  258; 
Gates  V.  Kellogg,  9  Ind.  506;  Watson  v. 
Crowsore,  93  Ind.  220;  Binford  v.  Young, 
115  Ind.  174,  16  N.  E.  142;  Louisville,  etc. 
R.  Co.  V.  Wright,  115  Ind.  378,  391,  16  N. 
E.  145,  17  N.  £.  584,  7  Am.  St.  Rep.  432. 

Iowa, — State  v.  Lavin,  80  la.  555,  558,  46 
N.  W.  553;  Rudd  y.  Dewey,  121  la.  454,  95 
N.  W.  973;  Wachal  v.  Davis,  164  la.  360, 
145  N.  W.  865;  Langdon  v.  Ahrends,  166 
la.  636,  147  N.  W.  940. 

Kansas. — Central  Branch  Union  Pac.  R. 
Co.  V.  Butman,  22  Kan.  639;  St.  Louis,  etc. 
R.  Co.  V.  Stone,  78  Kan.  505,  97  Pac.  471. 


KentucJcy. — ^Evans  v.  Smith,  5  T.  B.  Hon. 
363,  17  Am.  Dec.  74;  Church  v.  Steele,  1 
A.  K.  Marsh.  328. 

Louisiana. — Delongy  y.  Rentoul,  2  Mart. 
0.  S.  (La.)  175;  Pike  v.  Doyle,  19  La.  Ann. 
362;  Chaffe  v.  Mackenzie,  43  La.  Ann.  1062, 
10  So.  369;  Mississippi  Agricultural  Bank  v. 
The  Jane,  19  La.  1. 

Maine.— Cole  v.  Cole,  33  Me.  542  (head- 
note)  ;  fieaudette  y.  Gagne,  87  M€.  534,  33 
Atl.  23. 

Maryland. — Reynolds  y.  Manning,  15  Md. 
510,  526;  Calvert  y.  Friebus,  48  Md.  44; 
Biggs  V.  Langhammer,  103  Md.  94,  102,  63 
Atl.  198;  Acker,  etc.  Co.  v.  McGaw,  106  Md. 
636,  560;  Meyer  v.  Frenkil,  116  Md.  411,  415, 
Ann.  Cas.  1913C  875,  82  AtL  208;  Kalus  y. 
Bass,  122  Md.  467,  474,  Ann.  Cas.  1916C 
985,  89  Atl.  731. 

Massachiisetts. — ^Marsh  y.  Gold,  2  Pick. 
285,  290;  Gerrish  v.  Sweetser,  4  Pick.  374, 
377;  Dickinson  y.  Dickinson,  9  Mete.  471, 
474 ;  Harrington  v.  Lincoln,  4  Gray  563,  567, 
64  Am.  Dec.  95;  Emerson  v.  Boynton,  11 
Gray  395;  Durgin  v.  Somers,  117  Mass.  55, 
61. 

Michigan.^ — Manistee  Nat.  Bank  y.  Sey- 
mour, 64  Mich.  69,  70,  31  N.  W.  140. 

Mississippi. — Prussel  v.  Knowles,  4  How. 
90,  94;  Garner  v.  Myrick,  30  Miss.  448.  And 
see  the  reported  case. 

Missouri. — Wright  v.  Gillespie,  43  Mo.  App. 
244,  252. 

Montana. — Lenahan  y.  Casey,  46  Mont.  367, 
128  Pac.  601. 

New  Hampshire. — Sanborn  y.  Nellson,  4 
N.  H.  601,  508;  Hamblett  y.  Hamblett,  6 
N.  H.  333,  343;  Rideout  v.  Newton,  17  N.  H. 
71;  Downer  y.  Button,  26  N.  H.  338;  East- 
man v.  Amoskeag  Mfg.  Co.  44  N.  H.  143,  154, 
82  Am.  Dec.  201;  Perkins  y.  Concord  R. 
Co.  44  N.  H.  223;  Plummer  v.  Currier,  62 
N.  H.  287;  Oolbum  v.  Groton,  66  N.  H.  161, 
166,  28  Atl.  95,  22  L.R.A.  763;  Jennesa  v. 
Jones,  68  N.  H.  475,  44  Atl.  607. 

New  Tor*;.— Mount  v.  Bogert,  Anth.  N.  P. 
259;  Bartlett  v.  Tarbox,  1  Abb.  App.  Dec. 
120;  White  v.  Old  Dominion  Steamship  Co. 
102  N.  Y.  660,  6  N.  B.  289 ;  McElwee  Mfg.  Co. 
y.  Trowbridge,  68  Hun  28,  22  N.  Y.  S.  674; 
Hess  y.  Van  Auken,  11  Misc.  422,  32  N.  Y.  S. 
126;  Armour  y.  Gaffey,  30  App.  Div.  121,  61 
N.  Y.  S.  846,  affirmed  165  N.  Y.  630,  59  N.  E. 
1118;  Roome  v.  Robinson,  99  App.  Div.  143, 
90  N.  Y.  S.  1055,  1069;  Franklin  v.  Hoadley, 
116  App.  Div.  638,  101  N.  Y.  S.  374,  376; 
Manhattan  Top,  etc.  Co.  v.  White  Co.  78 
Misc.  401,  138  N.  Y.  S.  314;  Jones  y.  Sparks, 
2  N.  Y.  St.  Rep.  139. 

North  Carolina. — Baynee  v.  Harris,  160 
N.  C.  307,  76  S.  E.  230. 

North  Dakota. — Grabau  v.  Numberg,  166 
N.  W.  608. 
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PeniwyZtMrnfo.— Sailor  y.  Hertzogg,  2  Pa. 
8t.  182  j  Artlier  v.  James,  28  Pa.  8t.  286; 
Baacom  y.  Danyille  Stove,  etc.  Go.  182  Pa. 
St.  427,  38  Ail.  610. 

Texat, — ^Internatioiial,  etc.  R.  Co.  y.  Rage- 
dale,  67  Tez.  24,  2  S.  W.  515;  Sanford  y. 
Jolm  Finnigan  Co.  169  8.  W.  624. 

Vermont. — Stanford  y.  Bates,  22  Vt.  546; 
Caiickering  y.  Brooks,  61  Vt.  554,  18  Atl. 
144. 

Virgmia.—hTCfwn  y.  Shields,  6  Leigfa  440; 
Eain  v.  Angle,  111  Va.  415,  60  S.  £.  355. 

West  Virgmia, — Parkersburg,  etc.  Sand  Co. 
▼.  Smith,  reported  in  full,  post,  this  yolnme, 
at  page  440. 

The  foregoing  cases  are  digested  and  quot- 
ed from  at  length,  infra. 

Thus  in  Scofield  y.  Parlin,  etc.  Co.  61  Fed. 
804, 18  U.  8.  App.  602,  10  C.  C.  A.  83,  it  was 
said:  *<The  letter  of  May  31,  1886,  after  an 
express  recognition  of  the  fact  that  a  con- 
tract between  the  parties  had  been  made  pro- 
ceeds to  an  offer  of  compromise.  This  letter, 
while  not  admissible  to  proye  the  offer  of 
compromise,  was  admissible  to  show  an  in- 
dependent statement  or  admission  of  fact 
pertinent  to- the  question  in  issue."  In  Gibbs 
▼.  Wright,  14  Ala.  465,  the  court  said:  <'It 
is  an  established  rule,  that  an  admission 
made  during,  or  in  consequence  of,  a  propo- 
sition to  compromise,  is  inadmissible  against 
the  party  making  it.  .  .  .  But  where  dis- 
tinct facts  are  admitted  by  the  proposition, 
or  pending  the  negotiations,  they  stand  upon 
a  different  ground,  and  for  these  the  privi- 
lege cannot  be  invoked." 

In  Rose  y.  Rose,  112  Cal.  341,  44  Pac.  658, 
the  court  said:  "While  ...  it  would 
not  be  competent  to  admit  an  offer  of  com- 
promise as  such,  the  declaration  therein  of 
facts  inyolyed  in  the  controversy  which  are 
not  mere  concessions  made  for  the  purpose 
of  such  offer,  but  are  statements  of  independ- 
ent facts,  are  admissible  against  the  party 
making  them."  In  Columbus  v.  Howard,  6 
Ga.  213,  it  was  said  that:  "Independent 
facts  .  .  .  admitted  during  the  treaty  for 
a  compromise,  may  be  given  in  evidence  as 
confessions."  In  Louisville,  etc.  R.  Co.  v. 
Wright,  116  Ind.  378,  16  N.  B.  145,  17  N.  E. 
584,  7  Am.  St.  Rep.  432,  the  court  said:  "It 
is  also  settled  that  an  admission  of  an  in- 
dependent fact  in  no  way  connected  with  the 
offer  of  compromise,  although  made  during 
the  negotiations,  is  competent  evidence."  In 
Gerrish  v.  Sweetser,  4  Pick.  (Mass.)  374, 
377,  it  was  said:  "The  rule  undoubtedly  is, 
that  an  offer  to  pay  any  sum  by  way  of  com- 
promise of  a  priding  controversy,  is  not  to 
be  given  in  evidence  against  the  party  mak- 
ing it.  .  •  .  But  this  rule  seems  confined 
to  the  mere  offer  of  compromise,  for  it  is 
held  that  any  independent  facts  admitted 
during  the  treaty  for  a  compromise,  may  be 
given  in  evidence  as  confessions." 


It  has,  therefore,  been  held  that  when  any 
fact  stated  in  an  offer  of  a  compromise  can 
be  separated  from  the  offer  and  still  convey 
the  idea  in  the  writer's  mind  it  is  admissible 
in  evidence.  Sanford  v.  John  Finnigan  Co. 
(Tex.)   160  S.  W.  624. 

Furthermore  it  has  been  held  that  such 
independent  fact  to  be  admissible  in  evidence 
need  not  be  independent  of  the  subject-matter 
of  the  compromise  negotiations.  Eastman  v. 
Amoskeag  Mfg.  Co.  44  N.  H.  143,  154,  82 
Am.  Dec.  201. 

The  reason  for  the  rule  that  independent 
statements  of  facts  made  in  connection  with 
offers  of  compromise  are  admissible  in  evi- 
dence was  stated  in  Rideout  v.  Newton,  17 
N.  H.  71,  73,  as  follows:  "A  distinct  ad- 
mission of  a  fact,  made  by  a  party  during  an 
attempt  at  compromise,  may  be  given  in 
evidence  against  the  party  making  it,  though 
an  offer  made  for  the  purpose  of  effecting  a 
settlement  cannot.  The  reason  is,  that  such 
admissions  are  in  no  way  necessary  to  a 
treaty  for  a  compromise,  which  is  a  mere 
attempt  to  buy  a  peace,  and  are  supposed 
to  be  made,  like  other  admissions,  and  for 
some  one  of  the  various  causes  which  induce 
them." 

If  admissions  of  distinct  facts  and  an  offer 
of  a  compromise  are  in  writing  and  embodied 
in  the  same  instrument,  the  latter  should 
not  be  excluded  from  the  jury  on  that  account 
if  offered  for  the  purpose  of  proving  the  in- 
dependent facts  stated,  notwithstanding  the 
admissions  are  made  in  connection  with  the 
offer  to  compromise.  Rosenberger  v.  Marsh, 
108  la.  47,  78  N.  W.  837;  KenneU  v.  Boyer, 
144  la,  303,  Ann.  Cas.  1912A  1127,  122  N. 
W.  941,  24  L.RA.(N.S.)  488;  Short  Moun- 
tain Coal  Co.  V.  Hardy,  114  Mass.  197.  But 
in  such  a  case  the  jury  should  be  directed 
not  to  consider  the  offer  of  a  compromise. 
Durgin  v.  Somers,  117  Mass.  55. 

However,  where  an  offer  of  a  compromise 
has  been  made  in  writing,  the  writing  to  be 
admissible  in  evidence  of  independent  facts 
stated  therein  must  be  stated  to  be  offered 
for  that  purpose  and  not  to  prove  the  offer 
to  compromise;  otherwise,  it  should  be  ex- 
cluded. Knowles  v.  Crompton,  55  Conn.  336, 
11  Atl.  593. 

If  a  letter  containing  an  offer  of  a  compro- 
mise also  contains  distinct  statements  of  fact, 
an  objection  interposed  to  the  whole  instru- 
ment is  not  good  and  it  should  be  admitted 
in  evidence,  as  it  is  the  duty  of  the  party 
objecting  to  specify  the  objectionable  part. 
BoyUin  v.  McMillan,  137  la.  142,  114  N.  W. 
630;  Wright  v.  Gillespie,  43  Mo.  App.  244, 
252;  Sanford  v.  John  Finnigan  Co.  (Tex.) 
169  S.  W.  624.  Thus  in  Wright  v.  Gillespie, 
supra,  the  court  said:  "The  objections  of 
the  defendants  went  to  the  whole  letter.  If 
they  had  confined  it  to  that  part  of  it  which 
related  to  the  offer  to  pay  money  in  compro- 
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miae  and  settlement  of  the  plaintiff's  demand, 
then  it  should  have  been  sustained,  but  they 
objected  to  the  whole  letter,  and  the  court 
was,  therefore,  right  in  overruling  their  ob- 
jection." 

Limitations  of  Bute, 

A  statement  which  is  made  as  a  part  of 
an  offer  of  a  compromise  or  in  connection 
therewith,  to  be  admissible  in  evidence  as 
an  admission  of  an  independent  fact,  must 
be  made  as  a  fact.  Hughes  v.  Daniel,  187 
Ala.  41,  65  So.  518;  Hartford  Bridge  Co.  v. 
Granger,  4  Conn.  142;  Fuller* v.  Hampton,  6 
Conn.  416;  Cates  v.  KeUogg,  9  Ind.  506,  508; 
Binford  v.  Young,  115  Ind.  174,  16  N.  E.  142; 
Baudette  v.  Gagne,  87  Me.  534,  33  Atl.  23; 
Wright  v.  Gillespie,  43  Mo.  App.  244^  251; 
Anadarko  v.  Argo,  35  Okla.  115,  128  Pac. 
600;  Emery  v.  Cooper,  19  Pa.  Dist.  509,  511; 
Doon  V.  Ravey,  49  Vt.  293;  Quinn  v,  Halbert, 

67  Vt.  178;  Lovett  v.  West  Virginia  Cent. 
Gas  Co.  73  W.  Va.  40,  79  S.  E.  1007. 

Thus  an  independent  statement  of  fact 
made  in  connection  with  an  offer  to  compro- 
mise is  not  admissible  in  evidence  if  it  is 
made  tentatively  or  hypothetically  (Cates  v. 
Kellogg,  9  Ind.  506;  White  v.  Old  Dominion 
Steamship  Co.  102  N.  Y.  660,  6  N.  E.  289 ) , 
or  simply  as  a  concession  on  the  part  of  the 
person  making  it  for  the  purpose  of  in- 
ducing a  compromise.  Slack  ▼.  Buchanan, 
Peake  N.  P.  (ed.  1795)  (Eng.)  5;  Wald- 
ridge  v.  Kennison,  1  Esp.  (Eng.)  143;  Turner 
v.  Railton,  2  Esp.  (Eng.)  474;  Gregory  v. 
Howard,  3  Esp.  (Eng.)  113;  Cates  v.  Kellogg, 
9  Ind.  506;  Calvert  v.  Friebus,  48  Md.  44; 
Acker,  etc.  Co.  v.  McGaw,  106  Md.  536,  560, 

68  Atl.  17 ;  Kalus  v.  Bass,  122  Md.  467,  475, 
Ann.  Cas.  1916A  985,  89  Atl.  731;  White  v. 
Old  Dominion  Steamship  Co.  102  N.  Y.  660, 
6  N.  E.  289;  Anadarko  v.  Argo,  35  Okla. 
115,  128  Pac.  500;  Sailor  v.  Hertzogg,  2  Pa. 
St.  182;  Emery  v.  Oooper,  19  Pa.  Dist.  509, 
611 ;  Doon  v.  Ravey,  49  Vt.  293. 

Thus  in  White  v.  Old  Dominion  Steamship 
Co.  102  N.  Y.  660,  6  N.  E.  289,  the  court 
said:  'There  is  no  doubt  but  that  the  rule 
is  well  established  in  this  country  that  the 
admission  of  a  distinct  fact  whic^  in  itself 
tends  to  establish  a  cause  of  action  or  de- 
fense, is  not  rendered  inadmissible  from  the 
circumstance  that  it  was  made  during  dis- 
cussion relating  to  a  compromise,  unless  it 
18  expressly  stated  to  be  made  without  prej- 
udice; but  if  the  admission  is  of  such  a  na^ 
ture  as  that  the  court  can  see  it  would  not 
have  been  made  except  for  the  purpose  of 
producing  the  objects  of  the  negotiation,  and 
under  an  agreement  that  could  fairly  be  im- 
plied from  the  circumstances  that  it  was  not 
to  be  used  afterward  to  his  prejudice  it  is 
not  error  for  the  court  to  exclude  the  evi- 
dence." 


In  Emery  v.  Cooper,  19  Pa.  Dist.  509,  611, 
it  was  said:  ^'Concessions  or  admissions 
made  in  the  course  of  negotiations  for  the 
purpose  of  reaching  and  effecting  a  settle- 
ment, are  not  admissible  in  evidence  because 
of  the  policy  of  the  law." 

In  Doon  v.  Ravey,  49  Vt.  293,  it  was  said: 
"Admissions  made  on  the  occasion  of  an  at- 
tempted Bcttlement,  if  parcel  of  the  treaty 
for  a  compromise,  and  made  in  furtherance 
of  the  treaty^  are  privileged,  and  cannot  be 
given  in  evidence  against  the  party  making 
them,  because  they  are  made  upon  a  confi- 
dence and  trust,  and  are  received  as  such 
by  the  party  to  whom  they  are  addressed." 

This  privilege  extends  to  facts  stated  in  a 
reply  to  a  letter  containing  an  offer  of  a 
compromise  which  is  stated  to  be  made  with- 
out prejudice,  although  the  reply  contains 
no  such  reservation.  Paddock  v.  Forrester, 
1  Dowl.  N.  S.  527,  11  L.  J.  C.  P.  107,  3  M,  & 
G.  903,  42  E.  C.  L.  470,  3  Scott  N.  R.  715. 

A  statute  of  Georgia  (§  5194,  The  Civil 
Code)  declares  that  "admissions  or  proposi- 
tions made  with  a  view  to  a  compromise  are 
not  proper  evidence."  Austin  v.  Long,  5  Ga. 
App.  551,  63  S.  E.  640. 

So  notwithstanding  a  statement  amounts 
to  an  admission  of  an  independent  fact  con- 
nected with  an  offer  to  compromise  a  claim 
if  it  is  expressly  stated  to  be  made  without 
prejudice  or  is  made  in  confidence  that  a  com- 
promise will  be  effected  it  is  not  admissible  in 
evidence. 

England, — Cory  v.  Bretton,  4  C.  &  P.  462, 
19  E.  C.  L.  473;  Healey  v.  Thatcher,  8  C.  & 
P.  388,  34  E.  C.  L.  442;  Houghton  v.  Hough- 
ton, 15  Beav.  278,  17  Jur.  99,  21  L.  J.  Oh. 
482;  Jones  ▼.  Foxall,  15  Beav.  388,  21  L.  J. 
Ch.  725;  In  re  Biver  Steamer  Co.  L.  B.  6 
Ch.  822,  25  L.  T.  N.  S.  319,  19  W,  IL  1130. 

Cana<la.^Ritchey  v.  Howard,  6  U.  0.  C.  P. 
437. 

Oeorgia, — ^Molyneaux  ▼.  Collier,  13  Ga.  406, 
416. 

/ZUnoM.—- Miene  v.  People,  37  IlL  App.  689; 
Alminowics  v.  People,  117  111.  App.  416; 
Domm  ▼.  HoUenbeck,  142  lU.  App.  439;  Sipes 
V.  Barlow,  197  111.  App.  239  (abstract). 

lotoa. — ^Bowers  ▼.  Hanna,  101  la.  060,  70 
N.  W.  746. 

Kentwsky, — ^HUnois  Cent.  R.  (>>.  ▼.  Manion, 
113  Ky.  7,  11,  67  S.  W.  40,  23  Ky.  L.  Rep. 
2267,  101  Am.  St.  Rep.  345. 

Maryland, — Calvert  v.  Friebus,  48  Md.  44 ; 
Biggs  v.  Langhammer,  103  Md.  94,  102,  63 
Atl.  198;  Kalus  v.  Bass,  122  Md.  467,  476, 
Ann.  Cas.  1916A  985,  89  AtL  781. 

MasBoohuseitB. — Dickinson  y.  Dickinson,  0 
Mete.  471,  474. 

MisBOwri. — ^Moore  v.  H.  Gaas,  etc  Bffg.  Co. 
113  Mo.  98,  111,  20  S.  W.  976;  HUbum  v. 
Phcenix  Ins.  Ca  140  Mo.  App.  855,  864,  124 
S.  W.  63;  Newberry  v.  Missouri  Granite,  etc. 
Co.  180  Mo.  App.  672,  678, 163  S.  W.  570. 
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2imD  HampahMre.'^VerkiBB  v.  Concord  R. 
Ck>.  44  N.  H.  223. 

New  Jersey, — ^Richardson  ▼.  International 
Pottery  Go.  63  N.  J.  L.  248,  43  Atl.  602. 

New  York, — ^White  v.  Old  Dominion  Steam* 
ship  Co.  102  N.  Y.  660»  6  N.  E.  289. 

Penntylvama, — ^Emery  y.  Cooper,  19  Pa. 
Dist.  509,  612. 

Texas, — Sanford  t.  John  Finnigan  Go.  169 
8.  W.  624. 

Thus  in  Domm  T.  Hollenbeck,  142  111.  App. 
439,  it  -was  said:  'Though  offers  and  prop- 
ositions of  settlement  cannot  be  given  in 
eridence,  for  the  reason  that  a  man  must  be 
permitted  to  offer  to  buy  his  peace  without 
prejudice,  yet  independent  admissions  made 
during  an  effort  to  compromise  may  be  given 
in  evidence  against  the  party  making  them; 
at  least,  unless  they  are  expressly  stated  to 
be  made  in  confidence  or  without  prejudice." 

in  Bowers  v.  Hanna,  101  la.  660  70  N.  W. 
745,  it  was  said:  "Admissions  expressly 
stated  to  be  made  without  prejudice  for  the 
purpose  of  effecting  a  compromise  of  a  mat- 
ter in  controversy,  cannot  be  received  in  evi- 
dence against  the  objection  of  the  person 
who  made  them." 

A  statement  which  is  not  an  admission  of 
an  independent  fact  is  not  admissible  in  evi- 
dence although  it  is  made  during  or  in  conse- 
quence of  a  proposition  to  compromise.  Gibbs 
V.  Johnson,  3  App.  Com'r  Pat.  255,  10  Fed. 
Cas.  No.  5,384 ;  Zimmerman  Mfg.  Co.  v.  Dunn, 
151  Ala.  436,  44  So.  533;  Halstead  v.  Coen, 
31  Ind.  App.  302,  67  N.  E.  957;  Welker  v. 
Appleman,  44  Ind.  App.  699,  90  N.  E.  35; 
Draper  v.  Hatfield,  124  Mass.  53;  Jenness  v. 
Jones,  68  N.  H.  476,  44  Atl.  607.  Thus  in 
Oibbs  V.  Johnson,  3  App.  Com'r  Pat.  255,  10 
I'ed.  Cas.  No.  5,384,  the  court  said:  <'If  the 
admissions  are  by  way  of  compromise  and 
without  the  admission  of  any  particular  in- 
dependent facts,  this  would  be  considered  as 
inadmissible.*' 

Also  it  has  been  held  that  a  statement 
made  in  connection  with  an  offer  of  a  com- 
promise which  when  separated  from  the  offer 
has  a  meaning  different  from  that  which  it 
▼as  intended  to  convey  by  its  use  in  con- 
nection with  the  proposition  to  compromise. 
Is  inadmissible  in  evidence.  New  York  Home 
Ins.  Co.  V.  Baltimore  Warehouse  Co.  93  U.  S. 
S27,  548,  23  U.  S.  (L.  ed.)  868. 

Application  of  Rule* 
In  Gkrebal. 

Evidence  of  a  waiver  by  an  insurance  com- 
pany of  the  notice  required  by  a  policy  of 
accident  insurance  has  been  held  to  be  ad- 
missible though  the  waiver  was  embodied  in 
an  offer  made  by  the  insurance  company  to 
compromise  the  claim.  Unthank  v.  Travel- 
ers' Ins.  Co.  4  Biss.  357,  28  Fed.  Cas.  No. 
16,795 


The  statement  of  one  applicant  for  a  pat- 
ent of  a  mechanical  device  to  another,  ac- 
codkpanying  an  offer  of  a  compromise,  that 
the  latter  was  the  first  to  conceive  of  the 
idea  embodied  in  the  devices  of  both  and  of 
which  the  patent  was  asked,  has  been  held 
to  be  admissible  in  evidence.  Gibbs  v. 
Johnson,  3  App.  Oom'r  Pat.  255,  10  Fed.  Cas. 
No.  5,384,  wherein  the  court  said:  "Besides 
this,  in  their  efforts  to  compromise,  both  G. 
and  his  counsel  went  too  far  in  their  acknowl- 
edgments to  J.  of  his  priority  of  invention  on 
the  double  thread  machine,  now  wholly  to  re- 
call their  admissions.  Even  for  the  sake  of 
peace  and  a  quiet  title  or  possession  without 
molestation,  G.  was  not  required  to  make  the 
direct  admission  that  J.  was  the  first  to  make 
the  stiteh  with  a  rotary  hook,  as  he  was  un- 
derstood to  by  C,  for  such  admission  is  a 
virtual  surrender  of  all  claim  to  originality 
of  invention  on  the  part  of  G." 

A  statement  made  by  the  purchaser  of  a 
heating  apparatus  in  connection  with  inef- 
fectual negotiations  for  a  compromise  of  a 
claim  for  the  cost  of  its  installation,  that 
damages  in  a  certain  amount  only  had  been 
caused  to  him  by  defects  in  the  apparatus, 
has  been  held  to  have  been  properly  admitted 
in  evidence  against  the  purchaser  in  an 
action  to  enforce  the  payment  of  the 
claim.  Matthews  ▼.  Farrell,  140  Ala.  298, 
37  So.  325. 

An  admission  by  a  party  to  a  suit  that  an 
instrument  was  in  his  handwriting  though 
made  during  negotiations  for  a  compromise, 
has  been  held  to  be  admissible  in  evidence. 
Walbridge  y.  Kennison,  1  Esp.  (Eng.)   143. 

Evidence  of  an  admission  of  the  genuine- 
ness of  a  signature  has  been  held  to  be  ad- 
missible though  made  in  connection  with  an 
offer  of  a  compromise.  Gates  v.  Kellogg,  9 
Ind.  506;  Pattison  v.  Norris,  29  Ind.  165. 

In  an  action  on  a  promissory  note  against 
members  of  a  partnership  it  has  been  held 
that  evidence  of  an  admission  made  by  one 
of  the  parties  to  the  suit  pending  negotia- 
tions for  a  compromise  that  at  the  time  the 
note  was  executed  he  was  a  member  of  the 
partnership  was  admissible  to  disprove  a 
contrary  statement  made  by  him  in  his  de- 
fense of  the  suit.  Garner  v.  Myrick,  30  Miss. 
448. 

Evidence  that  the  plaintiff  in  a  suit  to 
recover  damages  for  the  construction  of  a 
railroad  opposite  his  premises  said  during 
negotiations  for  a  settlement  of  a  previous 
controversy  that  he  would  consent  to  no  set- 
tlement if  the  railway  tracks  were  removed 
from  certain  streets  so  as  to  divert  the  travel 
from  his  property,  was  held  to  be  admissible 
to  disprove  his  claim  for  damages  in  the  suit 
in  which  the  evidence  was  offered.  Taylor 
y.  Bay  City  St.  R.  Co.  101  Mich.  140«  59  N. 
W.  447. 
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Evidence  that  one  party  to  a  suit  had 
threatened  the  other  that  "if  he  did  not  set- 
tle the  suit,  he  would  carry  it  to  court  and 
show  the  plaintiff  up  that  he  had  a  bad  dis- 
order" has  been  held  to  be  admissible,  though 
the  statement  was  made  in  the  course  of 
negotiations  for  a  compromise.  Emerson  ▼. 
Boynton,    11    Gray    (Mass.)    395. 

In  Short  Mountain  Coal  Co.  v.  Hardy,  114 
Mass.  197,  an  action  to  recover  on  a  con- 
tract for  coal  sold  to  the  defendants,  the 
latter  denied  that  the  plaintiffs  had  sold 
them  any  coal,  but  alleged  that  if  they  did, 
the  sales  were  made  through  agents  who  had 
been  paid  for  all  the  coal  so  sold  by  them. 
To  prove  the  existence  of  such  agencies  a 
certain  letter  was  introduced  in  evidence  by 
the  defendant  which  contained  an  offer  of  a 
compromise  but  was  written  on  a  letter  head 
of  tibie  plaintiffs  and  signed  by  the  alleged 
agent  as  such.  This  letter  was  held  to  be  ad- 
missible for  the  purpose  for  which  it  was 
offered. 

A  letter  containing  an  offer  of  a  compro- 
mise and  stating  the  nature  and  terms  of  the 
addressee's  agency  has  been  held  to  be  ad- 
missible in  evidence  to  prove  those  facts 
but  not  to  establish  the  offer  to  compromise. 
Durgin  v.  Somers,  117  Mass.  65,  61. 

Evidence  that  the  holder  of  a  bill  of  ex- 
change admitted  that  he  had  discoimted  it  at 
the  rate  of  one  and  one-half  *per  cent  a  month, 
an  usurious  rate,  has  been  held  to  be  admis- 
sible, though  the  admission  was  made  during 
a  conversation  when  the  witness  went  to  see 
the  holder  of  the  instriunent  "for  the  pur- 
pose of  adjustment.''  Akers  v.  Demond,  103 
Mass.  318. 

In  support  of  a  petition  for  the  location  of 
a  public  highway  evidence  that  one  of  the 
objecting  abutting  property  owners  had  stat- 
ed when  approached  for  the  purpose  of  ef- 
fecting a  compromise  that  if  the  proposed 
road  had  already  been  constructed  and  his 
fence  had  been  "set  in"  he  would  not  care 
to  have  it  removed,  has  been  held  to  have 
been  properly  admitted.  Watson  v.  Crowsore, 
93  Ind.  220. 

In  Scales  v.  Shackleford,  64  6a.  170,  172, 
an  admission  that  one  selling  a  safe  to  an- 
other was  to  furnish  keys  and  certain  shelves 
for  it  was  held  to  be  admissible  in  evidence 
though  made  while  the  parties  to  the  sale 
were  trying  to  arrange  a  settlement  of  a  con- 
troversy relative  to  the  subject-matter  of  the 
suit. 

A  letter  containing  an  offer  to  compromise 
a  claim  and  admitting  the  execution  of  a 
contract  on  which  an  action  was  subsequently 
brought,  has  been  held  to  be  admissible  in 
evidence  to  establish  the  existence  of  the  con- 
tract but  not  to  prove  the  offer  to  compro- 
mise. Scofield  V.  Parlin,  etc.  Co.  61  Fed.  804, 
18  U.  S.  App.  692,  10  C.  0.  A.  83. 


A  statement  in  a  resolution  of  the  board 
of  directors  of  a  business  corporation  that 
an  officer  of  the  company  had  performed 
services  in  its  behalf  outaide  of  the  duties 
of  his  office  and  was  entitled  to  compensation 
therefor  has  been  held  to  be  admissible  in  evi- 
dence in  an  action  by  such  officer  to  recover 
remuneration  for  the  services  so  performed, 
notwithstanding  the  statement  was  part  of 
an  offer  to  compromise  the  claim.  Montana 
Tonopah  Min.  Co.  v.  Dunlap,  196  Fed.  912^ 
116  C.  C.  A.  286,  affirminff  192  Fed.  714. 

In  Wright  v.  Gillespie,  43  Mo.  App.  244^ 
a  letter  admitting  the  employment  of  an  at- 
torney and  offering  to  compromise  his  claim 
for  compensation  for  his  services  was  held 
to  be  admissible  in  an  action  by  the  attorney 
to  recover  such  compensation. 

In  all  action  by  a  contractor  to  recover  a 
balance  du<i^him  for  work  performed  in  rais- 
ing the  roadbed  of  the  defendant's  railroad,, 
a  statement  made  by  the  defendant  in  the 
course  of  negotiations  for  a  compromise  that 
"according  to  remeasurements  of  the  bank 
after  it  was  put  up,  it  was  in  excess  of  the 
estimates  rendered  the  following  amounts: 
(stating  measurements),"  was  held  to  be  ad- 
missible in  evidence.  Illinois  Cent.  R..  Co.  v. 
Manion,  113  Ky.  7,  67  S.  W.  40,  23  Ky.  !-• 
Rep.  2267,  101  Am.  St.  Rep.  345. 

Evidence  of  admissions  made  by  one 
charged  with  being  the  reputed  father  of  a 
bastard  child  as  to  his  paternity  has  been 
held  to  be  admissible  though  made  in  con- 
nection with  negotiations  for  a  settlement  of 
the  mother's  claim  for  maintenance  of  her- 
self and  child.  Alminowicz  v.  People,  117 
111.  App.  415. 

In  Miene  v.  People,  37  IlL  App.  589,  a 
written  agreement  whereby  one  charged  with, 
being  the  putative  father  of  a  bastard  child 
contracted  to  pay  to  the  mother  a  certain 
sum  of  money  in  consideration  that  she 
should  release  him  from  all  claims  which 
she  might  have  against  him  for  the  mainte- 
nance of  herself  and  child,  was  held  to  be  ad- 
missible as  evidence  of  the  fact  that  at  the 
time  of  the  execution  of  the  instrument  he 
thought  himself  to  be  the  father  of  the  child. 

In  Marvin  v.  Richmond,  3  Denio  (N.  T.) 
58,  17  K.  Y.  C.  L.  280  {overruling  Williams 
V.  Thorp,  8  Cow.  (N.  Y.)  201),  a  witness  tes- 
tified that  he  heard  one  of  the  defendants  ask 
the  plaintiff  "if  this  suit  could  not  be  settled," 
to  which  the  plaintiff  answered  that  "he 
could  not  settle  it,  for  he  did  not  know 
anything  about  it,  that  it  was  Mr.  Harris*^ 
doings,  and  Harris  would  have  to  foot  it  in 
the  end,  though  commenced  in  his  the  plain- 
tiff's name;  that  he  did  not  know  about  the 
suit  until  after  it  was  commenced."  This 
answer  of  the  plaintiff  was  held  to  be  ad- 
missible in  evidence  against  him  as  consist- 
ing of  independent  facts  connected  with  aa 
offer  to  compromise. 
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Stateraeots  of  fact  BUtde  in  connection  with 
an  offer  of  a  compromise  and  constituting  a 
history  of  the  business  relations  of  the  nego- 
tiators have  been  held  to  be  admissible  in  evi- 
dence. Butterly  v.  Deering,  152  App.  Div. 
777,  137  N.  Y.  S.  836. 

In  Hess  ▼.  Van  Auken,  11  Misc.  422,  32 
K.  Y.  S.  126,  a  letter  written  in  connection 
with  an  offer  of  a  compromise  and  stating 
that  ''a  considerable  portion  of  our  under- 
writers have  failed  to  provide  any  funds 
with  which  to  discharge  their  liabilities," 
was  held  to  be  admissible  in  evidence. 

Admission  ov  IiABiLirr  ob  iNDsarEDNBSS 

Geneballt. 

Evidence  of  express  admissions  of  liabil- 
ity made  during  negotiations  for  a  compro- 
oiise  have  been  held  to  be  admissible  in  evi- 
dence. Story  v.  Nidiffer,  146  Cal.  649,  80 
Pac.  692;  Mississippi  Agricultural  Bank  T. 
The  Jane«  19  La.  1,  11;  Finn  v.  New  England 
Telephone,  etc.  Oo.  101  Me.  279,  64  Atl.  490; 
McElwee  Mfg.  Co.  y.  Trowbridge,  68  Hun  28, 
22  N.  Y.  S.  674.  Thus  in  Story  v.  Nidiffer, 
146  Gal.  549,  80  Pac.  692,  the  testimony  of 
a  witness  that  the  defendant  said  to  him 
that  he  (defendant)  had  offered  the  plaintiff 
$100  "for  damages  committed  by  his  (de- 
fendant's) cattle"  was  held  to  be  admis- 
sible in  evidence  as  an  admission  of  liabil- 
ity on  the  part  of  the  defendant. 

The  same  has  been  held  to  be  the  rule 
where  in  an  attempt  to  arrange  a  settlement 
of  a  controversy  without  resorting  to  litiga- 
tion statements  are  made  which  amount  to  a 
tacit  admission  of  liability,  or  evince  a  eoa- 
flciousness  on  the  part  of  the  speaker  of  his 
liability.  Broschart  v.  Tuttle,  59  Conn.  1, 
23,  21  Atl.  925;  Bassett  v.  Shares,  63  Conn. 
39,  44,  27  Atl.  421;  Kuhn  v.  Williams,  124 
111.  App.  390,  398.  See  also  Queen  Ins.  Co. 
T.  Patterson  Drug  Co.  ( Fla. )  74  So.  807,  811, 
L.R.A.1917D  1091.  Therefore,  in  Broschart 
V.  Tuttle,  supra,  testimony  as  to  the  fol- 
lowing statement  made  by  a  party  to  nego- 
tiations for  a  compromise  immediately  fol- 
lowing the  failure  of  the  negotiations  was 
held  to  have  been  improperly  rejected:  "Look 
here  now,  you  have  three  years'  time  to  bring 
a  suit  against  me;  don't  be  in  a  hurry;  you 
don't  know  so  much  about  law  as  I  do; 
this  is  a  jury  trial,  we  are  going  to  have 
this  before  a  jury,  and  I  know  every  jury- 
nuin  in  the  county,  and  you  can't  get  twelve 
men  together  that  will  convict  me  I  am  sure; 
there  is  always  one  that  will  stand  out,  and 
I  know  everyone  of  them;  and  further* 
more,  it  will  cost  you  $6  to  my  one  to 
fight  the  ease.  I  am  a  lawyer  myself  and 
am  acquainted  with  all  the  lawyers,  and 
where  it  will  cost  you  a  dollar  it  will  cost 
me  twenty-five  cents." 


An  express  and  unqualified  admission  of 
indebtedness  accompanying  an  offer  of  a 
compromise  has  been  held  to  be  admissible 
in  evidence.  Turner  v.  Bailton,  2  Esp.  (£ng.) 
474;  Thompson  v.  Austen,  2  Dowl.  &  R.  358, 
16  £.  C.  L.  94;  Hill  v.  Elliott,  5  C.  &  P.  436, 
24  E.  C.  L.  399;  Hughes  v.  Daniel,  187  Ala. 
41,  65  So.  518;  Kutcher  v.  Love,  19  Colo. 
542,  36  Pac.  152;  Molyneaux  v.  Collier,  13 
Qa.  406;  Akers  v.  Kirke,  91  Ga.  590,  18  S.  E. 
366;  Teasley  v.  Bradley,  120  Ga.  373,  375, 
47  6.  £.  925;  Kassing  t.  Ordway,  100  la. 
611,  69  N.  W.  1013;  Rosenlwrger  v.  Marsh, 
108  la.  47,  78  N.  W.  837;  St.  Louis,  etc.  B. 
Co.  V.  Stone,  78  Kan.  505,  97  Pao.  471;  List 
V.  List,  82  S.  W.  446,  26  Ky.  L.  Rep.  691, 
694;  Mississippi  Agricultural  Bank  v.  The 
Jane,  19  La.  1,  11;  Snow  v.  Batchelder,  8 
Cush.  513;  Murray  ▼.  Coster,  4  Cow.  (N.  Y.) 
617,  635,  20  Johns.  578,  11  Am.  Dec.  333. 
See  also  Unthank  v.  Travelers'  Ins.  Ck).  4 
Biss.  357,  28  Fed.  Cas.  No.  16,795.  Compare 
Parkinson  ▼.  Parkinson,  61  Pa.  Super.  Ct. 
279.  Thus  in  Kutcher  v.  Love,  19  Colo.  542, 
36  Pac.  152,  the  court  said:  "The  evidence 
shows  that  after  this  suit  was  begun  the  de- 
fendant called  upon  the  plaintiff  and  in  the 
presence  of  a  third  party  expressly  admitted 
that  he  owed  the  debt.  The  objection  to  this 
evidence  is  based  on  the  ground  that  this 
admission  was  for  the  purpose  of  securing 
a  compromise.  Although  the  policy  of  the 
law  favors  amicable  settlements  of  contro- 
versies and  therefore  prohibits  evidence  of 
negotiations  made  by  a  party  for  the  pur- 
pose of  buying  his  peace,  when  during  nego- 
tiations for  a  compromise  a  fact  is  con- 
ceded as  in  this  instance  without  reservation, 
evidence  of  such  admission  is  competent 
against  the  party." 

In  St.  Louis,  etc  R.  Co.  v.  Stone,  78  Kan. 
505,  97  Pac.  471,  it  was  held  that  a  state- 
ment made  by  a  representative  of  a  railroad 
company  to  a  coal  dealer  that  he  had  come 
"to  have  a  talk  about  that  coal  bill  that 
the  Frisco  (railroad)  owed"  was  admissible 
in  evidence  though  made  in  connection  with 
an  attempt  to  arrange  a  settlement  of  a  con- 
troversy over  the  bill. 

•In  Mississippi  Agricultural  Bank  t.  The 
Jane,  19  La.  1,  the  court  said:  "If  the 
letter  contained  nothing  more  than  pro- 
posals for  a  compromise  we  should  say 
the  judge  did  not  err  in  rejecting  it,  but 
we  think  it  makes  an  admission  of  a  fact, 
to  establish  which  it  was  proper  evidence. 
It  says  'I  am  willing  either  to  sell  the  ship 
at  a  low  price  or  charter  her,  so  as  to  pay 
what  I  may  be  indebted  to  the  bank;  in  no 
case,  however,  shall  I  agree  to  pay  all  the 
bills,'  etc  He  also  says  he  is  willing  to 
pay  the  sum  for  which  he  could  have  re- 
paired the  vessel  in  his  own  yard,  which  is 
about  $3,000." 
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A  statement  which  is  made  in  connection 
with  an  offer  to  compromise  a  claim  and 
which  constitutes  a  tacit  admission  of  the 
indebtedness  is  admissible.  Baker  v.  Haynes, 
•446  Ala.  520,  40  So.  968;  Molyneaux  v.  Col- 
lier, 13  Ga.  406;  Cooper  v.  Jones,  79  Ga,  379, 
4  S.  E.  916;  McKlnsie  y.  Stretch,  5S  111.  App. 
184;  Kuhn  v.  Williams,  124  111.  App.  390, 
393.  Thus  statements  contained  in  a  letter 
that  the  writer  was  unable  to  use  two  bar- 
rels of  whisky  which  the  addressee  of  the 
letter  had  sold^to  him  and  asking  the  latter 
to  take  them  back,  have  been  held  to  be  ad- 
missible in  evidence  as  a  tacit  admission  of 
indebtedness  though  made  in  an  endeavor  to 
effect  a  settlement  of  a  claim.  Cooper  y. 
Jones,  79  Ga.  379,  4  S.  E.  916. 

In  McKinzie  v.  Stretch,  53  111.  App.  184, 
it  was  held  that  evidence  that  the  alleged 
debtor  who  had  offered  by  way  of  a  compro- 
mise to  pay  a  small  amount  of  the  alleged 
indebtedness  stated  that  "he  had  not  done 
anything  of  that  kind  before,  and  to  let  him 
out,"  was  admissible  as  an  admission  of  his 
liability  for  the  debt. 

Evidence  of  a  distinct  statement  of  fact 
made  in  connection  with  an  offer  of  a  settle- 
ment of  a  claim  to  show  an  absence  of  in- 
debtedness has  been  held  to  be  admissible. 
Thus  the  statement  of  a  physician  made  in 
connection  with  an  offer  of  a  settlement  by  a 
patient,  that  the  former's  bill  for  profession- 
al services  on  behalf  of  the  latter  would  not 
have  been  "much  more  than  that  (a  stated 
sum),  if  any,  if  it  hadn't  been  for  the  way 
0  (the  patient)  swore  and  talked  in  the  B 
case,"  has  been  held  to  be  admissible  in  evi- 
dence in  an  action  to  recover  the  alleged 
indebtedness.  Frell  y.  Harken,  165  la.  146, 
136  N.  W.  648. 

The  fact  that  the  amount  of  a  claim  was 
not  disputed  during  negotiations  for  a  settle- 
ment of  a  controversy  as  to  the  proper  se- 
curity to  be  furnished  for  the  payment  of  the 
claim  is  admissible  as  a  tacit  admission  of 
the  amount  of  the  claim.  Jones  v.  Sparks,  2 
N.  Y.  St.  Rep.  139. 

A  statement  by  the  defendant  to  an  ac- 
tion of  his  willingness  to  reimburse  the  plain- 
tiffs for  an  amount  which  had  been  found  by 
an  auditor  to  be  due  to  the  latter,  has  been 
held  to  be  admissible  in  evidence  as  an  ad- 
mission of  the  amount  due  though  made  in 
connection  with  an  attempt  to  arrange  an 
settlement.  Armour  v.  Gaffey,  30  App. 
Div.  121,  61  N.  Y.  S.  846,  affirmed  166  N.  Y. 
630,  59  N.  E.  1118. 

Evidence  of  statements  of  facts  other  than 
those  pleaded,  on  which  one  of  the  parties 
to  a  suit  based  his  refusal  to  pay  an  alleged 
debt,  has  been  held  to  be  admissible  in  evi- 
dence against  him  though  forming  a  part  of 
an  offer  of  a  compromise.  San  ford  v.  John 
Finnigan  Co.  (Tex.)  169  S.  W.  624.. 


Admission  Relat[Z7o  to  Accottnt. 

An  admission  of  the  correctness  of  an  ac> 
count  or  of  certain  items  thereof  has  been 
held  to  be  admissible  in  evidence,  though  it 
was  made  in  connection  with  an  offer  of  a 
compromise.  Gates  v.  Kellogg,  9  Ind.  506; 
Marsh  v.  Gold,  2  Pick.  (Mass.)  286,  290; 
Mead  v.  Degolyer,  16  Wend.  (N.  Y.)  632, 
643;  Bartlett  v.  Tarbox,  1  Abb.  Dec.  (N.  Y.) 
120;  Goodnow  v.  Parsons,  36  Vt.  46;  Park- 
orsburg,  etc.  Sand  Co.  v.  Smith,  reported  in 
full  from  this  volume  at  page  449.  Compare 
Zimmerman  Mfg.  Co.  v.  Dunn,  151  Ala.  436, 
44  So.  533;  Zimmerman  Mfg.  Co.  v.  Dunn, 
163  Ala.  272,  50  So.  906. 

Thus  in  Bartlett  v.  Tarbox,  1  Abb.  App. 
Dec.  (N.  Y.)  120,  evidence  that  the  defend- 
ant said  that  "Brown's  account  was  all  right" 
and  that  he  '^ould  allow  it"  was  held  to 
be  admissible  in  an  action  to  recover  on 
promissory  notes  executed  by  the  defendant. 

However,  a  statement  of  an  account  ac- 
companying a  proposal  of  a  compromise,  both 
of  which  were  stated  to  be  made  without 
prejudice,  has  been  held  not  to  be  admissible 
in  evidence  against  the  person  rendering  the 
account.  Ritchey  v.  Howard,  6  U.  C.  C.  P. 
437. 

In  Blizzard  v.  Growers'  Canning  Co.  (la.) 
148  N.  W.  973,  a  check  was  placed  in  evi- 
dence by  the  defendants  to  prove  that  they 
had  settled  the  account  on  which  the  suit 
was  brought.  The  plaintiffs  contended  that 
the  check  was  given  in  payment  of  another 
account.  Evidence  of  statements  made  by 
a  representative  of  the  defendants  after  the 
rendition  of  a  judgment  on  the  account  in 
suit  that  such  judgment  'left  nothing  in  the 
case  except  the  question  of  the  amount  of 
plaintiff's  damages"  was  held  to  be  admis- 
sible to  prove  to  which  account  the  payment 
was  intended  to  be  applied,  notwithstanding 
the  statement  was  made  during  negotiations 
for  a  settlement  as  to  the  amount  of  the 
debt  after  the  judgment  had  been  rendered. 

Admissions  by  parties  to  an  action  at  law 
that  th^  had  certain  goods  in  their  posses- 
sion for  which  they  had  never  accounted  or 
paid  have  been  held  to  be  admissible  in  evi- 
dence though  made  in  connection  with  an 
offer  of  a  compromise.  Murray  v.  Coster,  4 
Cow.  (N.  Y.)  617,  635,  20  Johns.  678, 11  Am. 
Dec.  333. 

Admission  Goncebnino  iNrrsBEST  m,  Tnxx 
TO  OB  Value  o^  PBOPsaBrr. 

Evidence  of  an  admission  made  by  a  party 
to  a  divorce  suit  in  connection  with  an  offer 
by  way  of  a  compromise  to  divide  certain 
property  involved  in  the  litigation,  that  the 
property  was  community  property,  has  been 
lield  to  be  admissible. 


HoNEER  ▼.  NORFLBfiT. 

115  MU9.  611. 
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Thus  in  Rose  ▼.  Rose,  112  Gal.  341,  44  Pac 
€58^  wherein  the  court  said:  "IHie  court 
did  not  err  in  admitting,  on  the  issue  as  to 
the  diaracter  of  the  property,  the  paper 
signed  by  the  defendant,  in  which  he  offered 
to  divide  the  property,  and  described  it  as 
coHununity  property.  It  was  admitted  solely 
on  the  question  as  to  whether  the  property 
was  community  or  separate,  and  for  this  pur- 
pose it  was  proper  as  a  declaration  by  the 
defendant,  even  conceding  that  the  paper  is 
to  be  regarded  as  an  offer  of  compromise. 
The  declaration  as  to  the  oommimity  char- 
aeter  of  the  property  was  not  essential  to 
the  purposes  of  the  compromise,  and  is,  there- 
fore, not  to  be  regarded  as  a  concession  made 
for- that  purpose." 

In  Dickinson  t.  Dickinson,  0  Mete.  (Mass.) 
471,  wherein  the  question  involved  was  the 
ownership  of  a  colt,  evidence  was  held  to 
be  admissible  of  a  statement  made  by  one 
of  the  parties  to  the  suit  during  an  intarview 
arranged  for  the  purpose  of  effecting  a  com- 
promise that  "I  sold  the  colt  about  four 
weeks  after  I  got  it,"  and  *^  demanded  the 
colt,  you  recollect,''  coupled  with  the  assent 
of  the  other  party  to  those  statements. 

In  Gerrish  v.  Sweetser,  4  Pick.  (Mass.) 
374,  377,  it  appeared  that  one  who  was  a 
part-owner  of  a  ship  and  its  cargo  which 
had  been  captured,  appointed  the  co-owner 
thereof  to  act  as  his  attorney  to  receive  his 
share  of  the  indemnity  which  had  been 
awarded  by  a  foreign  government  because  of 
the  loss.  In  an  action  instituted  by  one 
representing  the  creditors  of  the  first  men- 
tioned part-owner  of  the  vessel,  who  was  then 
deceased,  to  recover  from  the  co-owner  the 
amount  of  the  creditors'  claims  out  of  the 
award,  it  was  held  that  evidence  of  an  admis- 
sion made  during  negotiations  for  a  com- 
promise that  the  defendant  'Hiad  received  a 
certain  sum  of  money  on  account  of  that 
claim,  under  the  Florida  treaty,  his  treat- 
ment of  the  money  after  he  received  it,  and 
other  acts  respecting  it  tending  to  show 
that  he  held  it  as  trustee  for  French  (co- 
owner)  rather  than  to  his  own  use,  were 
admissible  facts  independent  of  the  otter  to 
compromise." 

An  admission  as  to  the  rental  value  of  cer- 
tain real  estate  made  in  connection  with  an 
offer  of  a  compromise  has  been  held  to  'be 
admissible  in  evidence.  Graban  v.  Kum- 
berg  (N.  D.)  166  N.  W.  608. 

Evidence  of  an  admission  of  title  to  real 
estate  in  another  has  been  held  to  be  admis- 
sible, notwithstanding  the  admission  was 
made  in  the  course  of  negotiations  for  a 
compromise.  Sailor  v.  Hertzogg,  2  Pa.  St. 
182. 

In  Quinn  v.  Halbert,  57  Vt.  178,  in  order 
to  prove  that  the  holder  of  a  claim  against 
the  estate  of  a  bankrupt  was  the  owner  of 


such  claim,  it  was  sought  to  introduce  evi- 
dence of  statements  of  the  bankrupt  made 
during  the  negotiations  for  a  compromise  ad- 
mitting the  said  ownership  and  the  fact  that 
the  claimant  was  entitled  to  the  dividends 
accruing  out  of  the  claim.  The  evidence  was 
held  to  be  admissible. 

In  Doon  v.  Ravey,  49  Vt  298,  it  appeared 
that  an  exchange  of  real  and  personal  prop- 
erty had  been  affected  between  the  parties 
to  a  suit  with  a  resulting  indebtedness  from 
one  to  the  other  of  a  definite  sum  for  which 
the  debtor  agreed  to  deposit  a  note  with  a 
third  person  for  the  benefit  of  another,  who 
held  a  mortgage  on  certain  of  the  property, 
as  security  therefor.  The  debtor  failed  to 
deposit  the  note  as  agreed.  It  was  held 
that  evidence  of  an  admission  on  the  part 
of  the  said  debtor  that  "he  did  agree  to  leave 
the  note  with  the  town  clerk,  but  that  he 
kept  it  to  secure  the  excess  of  $250  for  which 
he  had  given  his  note,  as  he  claimed,  by 
mistake,"  was  admissible  against  him  though 
made  in  connection  with  negotiations  for  a 
compromise. 

Evidence  has  been  held  to  be  admissible 
to  show  that  the  defendant  to  an  action 
of  trespass  for  the  replevying  of  certain 
products  of  his  farm  and  his  stock  had 
offered  to  refer  to  third  persons  the  question 
of  the  sum  of  money  which  he  should  be 
required  to  pay  for  the  use  of  the  farm, 
where  a  dispute  had  arisen  as  to  whether  or 
not  the  farm  occupied  by  the  defendant  was 
held  under  an  agreement  to  pay  rent.  Plum- 
mer  v.  Currier,  62  N.  H.  287. 

It  is'  held  in  the  reported  case  that  evi- 
dence of  admissions  by  the  lessor  of  certain 
real  estate  as  to  a  shortage  in  the  amount 
of  land  covered  by  the  lease,  made  during 
negotiations  for  a  settlement  of  a  controversy 
over  the  leased  property,  was  admissible  in 
an  action  in  which  the  question  of  the  mis- 
representation by  the  lessor  of  the  acreage 
of  the  leased  premises  was  involved. 

Evidence  of  a  statement  made  by  the  de- 
fendant in  an  action  to  correct  and  reform  a 
deed,  in  the  course  of  the  negotiations  for 
a  settlement  of  a  controversy  over  the  prop- 
erty involved  in  the  suit,  that  he  ha4  made 
a  miutake  in  representing  the  "amount  of 
this  land,"  has  been  held  to  have  been  im- 
properly rejected.  Baynes  v.  Harris,  160  N. 
C.  307,  76  S.  E.  230. 

Adkission  AvFiDoriNO  LiABiLrrr  fob  Tobt. 

Admissions  of  liability  made  at  the  time 
of  an  accident  by  the  defendant  in  an  action 
to  recover  damages  for  personal  injuries, 
though  made  in  the  course  of  negotiations 
for  a  compromise,  have  been  held  to  be  ad- 
missible in  evidence.  Perkins  v.  Concord  E. 
Co,  44  N.  H.  223. 
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A  statement  of  the  facts  constituting  a 
cause  of  action,  detailed  in  a  letter  written 
by  the  attorney  of  the  plaintiff  to  the  de- 
fendant in  an  action  for  personal  injuries 
offering  to  accept  by  way  of  a  compromise  a 
definite  sum  of  money  in  behalf  of  his  client 
less  than  the  amount  of  the  claim,  has  been 
held  to  be  admissible  in  evidence  for  the 
purpose  of  proving  the  facts  stated.  Knowles 
V.  Crampton,  66  Conn.  336,  11  Atl.  693, 
wherein  the  court  said :  "That  part  of  a  let- 
ter which  states  the  facts  is  absolute,  not 
conditional.  It  is  not  expressly  stated  to 
be  without  prejudice,  and  nothing  in  it  justi- 
fies the  inference  that  it  is  a  concession  for 
the  mere  purpose  of  a  compromise.  That 
part  aside  from  the  remaining  portion,  would 
have  been  admissible  if  the  defendant  had 
chosen  to  offer  it.V 

In  Kalus  v.  Bass^  122  Md.  467,  Ann.  Gas. 
1916A  985,  89  Atl.  731,  an  action  for  per- 
sonal injuries  sustained  when  stairways  in 
a  building  gave  way,  a  statement  made  by 
the  owner  of  the  building -to  a  third  person 
whose  aid  he  solicited  in  an  endeavor  to  ar- 
range a  settlement  of  the  matter  of  his  lia- 
bility without  being  subjected  to  the  incon- 
veniences of  a  law  suit,  that  the  stairways 
were  old  and  that  he  supposed  they  were 
rotten,  was  held  to  be  admissible  in  evidence. 

The  testimony  of  witnesses  in  an  action 
for  damages  for  causing  a  river  by  the  con- 
struction of  a  dam  to  overflow  lands  of  the 
plaintiff,  that  an  agent  of  the  defendant  in 
the  course  of  the  negotiations  for  the  settle- 
ment of  similar  injuries  to  their  lands  caused 
by  the  presence  of  the  same  dam*  in  the 
river  had  admitted  that  the  act  in  the  cases 
referred  to  had  caused  the  overflow,  has 
been  held  to  be  admissible  in  proof  of  the 
plaintifTs  claim.  Eastman  v.  Amoskeag  Mfg. 
Co.  44  N.  H.  143,  82  Am.  Dec.  201. 

In  Columbus  v.  Howard,  6  Ga.  213,  evi- 
dence that  a  city  council  officially  admitted 
in  an  endeavor  to  arrange  an  amicable  settle- 
ment of  a  controversy  that  a  negro,  a  slave 
of  the  plaintiff  in  an  action  to  recover  the 
negro's  value,  was  the  property  of  the  plain- 
tiff and  had  been  injured  while  in  its  employ, 
'VBLS  held  to  be  admissible. 

In  an  action  against  a  municipal  corpora- 
tion to  recover  damages  for  personal  injuries 
occasioned  by  the  defective  condition  of  a 
street,  it  has  been  held  that  evidence  of  a 
conversation  had  between  the  husband  of  the 
injured  person  and  the  mayor  of  the  city 
with  a  view  to  effecting  a  compromise  was 
not  admissible.  Larsen  y.  Sedro-WooUey,  49 
Wash.  134,  94  Pac.  938. 


In  Woodward  v.  Southern  By.  88  8*  C. 
453,  70  Is.  E.  1060,  an  action  Inrought  by  an 
employee  of  a  railroad  against  his  employers 
for  personal  injuries  received  while  engaged 
in  the  performance  of  his  duties,  it  was  held 
that  the  testimony  of  a  physician  who  had 
by  agreement  between  the  parties  to  the  suit 
examined  the  injured  worlunan  to  determine 
the  extent  of  his  injuries  was  inadmissible 
to  prove  disclosures  made  in  the  course  of 
the  examination  by  either  of  them  to  the 
other,  directly  or  indirectly,  as  being  con- 
nected with  negotiations  for  a  compromise. 

Evidence  that  the  defendant  in  an  action 
of  slander  admitted  that  he  had  uttered 
slanderous  words  imputing  to  the  plaintiff  a 
want  of  chastity,  though  made  in  connection 
with  an  offer  of  a  compromise  but  not  for 
the  purpose  of  securing  a  compromise,  has 
been  held  to  be  admissible.  Binford  v. 
Young,  116  Ind.  174,  16  N.  E.  142. 

In  an  action  of  slander  instituted  by  a 
husband  and  wife  to  recover  damages  oc- 
casioned by  defamatory  statements  made  con- 
cerning the  latter  by  the  defendant,  evidence 
sought  to  be  introduced  by  the  defendant  that 
the  husband  had  said  after  the  action  had 
been  brought  that  "he  did  not  believe  the 
defendant  originated  the  report  against  his 
wife,  and  that  he  had  merely  related  what 
he  had  heard;  but  that  it  was  necessary  to 
sue  somebody  to  stop  the  report,"  has  been 
held  to  be  admissible.  Evans  v.  Smith,  5 
T.  B.  Mon.   (Ky.)   363,  17  Am.  Dec.  74. 

In  Marsh  v.  Gold,  2  Pick.  (Mass.^  285, 
290,  it  appeared  that  a  sheriff  at  the  instance 
of  an  attorney  arrested  a  supposed  member 
of  a  business  concern  on  an  execution  against 
the  company.  The  attorney  defended  the 
sheriff  in  an  action  subsequently  brought  by 
the  person  arrested  against  the  sheriff  lor 
false  imprisonment.  In  an  action  later  in- 
stituted by  the  sheriff  against  the  attorney 
on  a  promise  of  indemnity  if  the  arrest  re- 
ferred to  should  be  found  to  have  been 
wrongfully  made,  evidence  of  a  statement 
made  by  the  attorney  that  he  had  not 
charged  the  sheriff  any  costs  or  fees  for  de- 
fending him  in  the  action  of  false  imprison- 
ment, made  in  connection  with  negotiations 
for  a  compromise,  was  held  to  be  admissible. 

In  an  action  for  damages  for  an  assault 
and  battery  evidence  that  the  defendant  had 
admitted  to  the  attorney  for  the  plaintiff  that 
he,  the  defendant,  had  abused  the  plaintiff 
"just  with  his  hands"  was  held  to  be  admis- 
sible, though  made -in  connection  with  nego- 
tiations for  a  compromise.  Bums  ▼.  Kerr, 
13  U.  C.  Q.  B.  468. 
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Pleadlms  —   ATerment   of   Promise   to 
Pay  — '  SuMekenej, 

A  special  count  in  a  declaration  in  assump- 
sit, counting  upon  an  original  and  a  second 
or  modified  contract,  and  which  after  aver- 
ring both  contracts  charges  a  promise  on  the 
{)art  of  the  defendant  to  pay  the  amount 
accrued  to  plaintiff  under  the  contracts 
pleaded;  is  not  rendered  bad  on  demurrer 
because  of  its  omission  to  charge  a  promise 

to  pay  **the  sum  of dollars"  alleged 

io  a  previous  paragraph  to  be  due  under  the 
tirst  or  original  contract  pleaded. 

Same. 

Nor  is  such  count  bad  on  demurrer  for 
failure  to  aver  a  promise  of  defendant  to  pay 
respectively  the  two  several  sums  demanded, 
one  accruing  to  plaintiff  under  the  contracts 
in  writing  pleaded,  and  the  other  under  other 
contracts  pleaded,  but  not  in  writing,  such 
promises  being  comprehended  luder  the  gen> 
eral  averment,  of  a  promise  to  pay  a  sum 
larger  than  the  aggregate  of  both  items,  in- 
tended and  sufficient  to  cover  both  sums  sued 
for. 

Averment  of  Promise  to  Fay  Interest* 

Nor  is  such  count  bad  on  demurrer,  because 
it  avers  a  promise  to  pay  interest  on  the 
sum  sued  for  from  a  date  anterior  to  the 
making  of  the  second  of  said  contracts,  inter- 
est being  incident  merely  to  the  right  to 
recover  the  principal  sum  sued  for. 

Contracts  *-   Bntirety  *-   Construction 
Contract. 

A  contract  to  drive  certain  piling,  at  a  'stip- 
ulated price  per  pile,  to  make  certain  exca- 
vation for  a  coffer-dam,  and  to  afterwards 
remove  the  embankment,  at  a  stipulated 
price  per  cubic  yard,  and  to  provide  a  pump 
of  sufficient  capacity  and  efficiency  to  per- 
form the  contract,  at  a  stipulated  price  per 
day,  etc.,  is  not  a  contract  of  entirety. 

Torts  —  Waiver   of  Tort   and   Suit   in 
Assumpsit. 

A  tort  may  not  be  waived  and  assumpsit 
maintained  thereon  against  a  wrongdoer, 
when  the  tatter's  estate  has  not  been  bene- 
fited thereby,  as  by  the  appropriation  by  him 
of  plaintifTs  property  or  the  proceeds  of  the 
sale  thereof,  and  evidence  of  such  tort  and 
damages  to  plaintiff  therefrom,  and  not  so 
benefiting  the  estate  of  defendant,  should,  in 
an  action  ex  contractu  against  him,  be  re- 
jected. 

Evidence  —  Account  Books. 

Point  one  of  the  syllabus  in  West  Virginia 
Architects  &  Builders  v.  Stewart,  68  W.  Va. 
Ann.  Cns.  1018B. — 29. 
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506,  reaffirmed  and  applied,  as  justifying 
the  admissibility  of  plaintiff's  books  of  ac- 
count in  evidence  to  the  jury. 

Admissions  *-  Statement  in  Connection 
with  Offer  of  Compromise. 

Admission  by  one  of  the  parties  of  inde- 
pendent facts  relating  to  plaintiff's  claim,- 
though  made  during  the  colloquium,  Or  dur- 
ing a  treaty  for  a  compromise,  are  admissible 
in  evidence,  such  admission  not  amounting 
to  a  proposition  of  compromise. 

[See  note  at  end  of  this  case.] 

Account     —     Set-off     —     Necessitj     of 
Ploadins* 

In  an  action  on  an  account,  accruing  to 
plaintiff  under  contracts,  such  as  those  sued 
on  in  this  case,  it  is  error  to  permit  plaintiff, 
In  the  absence  of  counter  offsets  filed  by  him, 
to  prove  that  the  payments  specified  in  de- 
fendant's bill  of  offsets  were  properly  appli- 
cable to  other  items  of  plaintiff's  account,  not 
covered  by  its  bill  of  particulars.  Construing 
section '4,  chapter  126,  serial  section  4824, 
Code  1913. 

Compromise  — -  Binding  Effect. 

Where,  as  in  this  case,  at  least  one  of  the 
items  in  the  account  sued  for  is  covered  by 
a  contract  of  compromise  between  the  parties, 
an  instruction  to  the  jury  that  such  com- 
promise is  binding  upon  the  parties  thereto 
unless  impeached  for  fraud,  or  because  some- 
thing has  been  inadvertently  omitted  there- 
from, is  properly  given. 
Building    Contracts    —    Arbitration    — 

Bffect. 

The  award  of  the  arbitrators,  Horstman 
and  Burgess,  made  pending  the  execution  of 
plaintiffs  contracts,  requiring  it  to  remove 
the  cofferdam  embankment  to  the  satisfac- 
tion of  the  government  of  the  United  States, 
omitting  the  other  words  of  the  original  con- 
tract, requiring  that  work  to  be  done  to  the 
satisfaction  of  defendant  also,  and  the  ac- 
ceptance thereof  by  the  parties,  properly  con- 
strued, did  not  constitute  a  modification  of 
that  provision  of  the  original  contract. 

Trial  —  Binding  Instructions. 

A  binding  instruction  is  properly  rejected 
which  excludes  the  theory  of  one  of  the  par- 
ties, and  which  the  evidence  tends  in  an 
appreciable  degree  to  support. 

Assumpsit   —   Quantum   Meruit    Count 
—  Necessity. 

A  quantum  meruit  count  is  now  obsolete, 
and  is  no  longer  necessary  in  an  action  in 
assumpsit  containing  the  common  counts  for 
work  and  labor  done,  etc. 
Contracts    —    Fumisliing     Inadequate 

Machinery  —  RocoTory  on  Quantum 

Meruit. 

Where  a  party  to  a  contract  fails  to  fur- 
nish a  pumping  outfit  of  the  capacity  and 
efficiency  called  for  by  his  contract,  he  is  not 
entitled  to  recover  the  full  price  per  diem 
stipulated  therefor  in  the  contract,  but  only 
auch  sum  as  the  same  is  reasonably  worth  to 
the  other  party  to  the  contract. 

(Syllabus  by  court.) 

Error  to  Circuit  Court,  Wood  county 
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Action  by  Parkersburg  and  Marietta  Sand 
Company,  plaintiff,  against  Lloyd  E.  Smith, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  The  facts  are  stated  in  the 
opinion.    Reversed. 

M088,  Marshall  d  Forrer  and  H,  P.  Cam- 
(Jen  for  plaintiff  in  error. 

Thomas  Coleman  and  Reese  Blizzard  for  de- 
fendant in  error. 

[24B]  MiLLCB,  J. — On  two  special  counts 
and  the  common  counts  in  assumpsit,  and  on 
issues  joined  on  the  general  and  sundry  spe- 
cial pleas,  with  special  replications  to  some 
of  said  special  pleas,  plaintiff  obtained  the 
verdict  and  judgment  for  $8,280.49,  com- 
plained of. 

On  writ  of  error  defendant  opposes  to  this 
judgment  numerous  assignments  of  error 
charged  to  have  been  committed  on  the  trial 
below. 

The  first  of  these  is  that  the  trial  court  er- 
roneously overruled  his  demurrer  to  the  dec- 
laration and  each  count  thereof.  No  point 
is  made  against  the  common  counts.  The 
first  count  pleads  a  first  and  a  second  or  sup- 
plementary contract  between  plaintiff  and  de- 
fendant in  haec  verba,  and  performance  there- 
of by  plaintiff,  and  alleges  that  plaintiff  was 
entitled  to  recover  thereon  from  defendant  the 
sum  of  $13,197.53,  &&  shown  by  an  itemized 
statement  filed  therewith,  and  designated 
^'Amount  due  under  written  contracts."  This 
count  then  pleads  performance  of  certain  other 
work,  namely,  the  making  of  certain  excava- 
tions, fillings,  and  embankments  around  and 
in  a  certain  coffer-dam,  and  sinking  certain 
piling,  a^d  raisvng  a/nd  repairing  a  certain 
boat,  in  connection  with  the  work  done  and 
performed  by  the  plaintiff  under  said  written 
contracts;  and  that  at  the  special  instance 
and  request  of  defendant  and  for  the  consider- 
ation then  and  [249]  there  agreed  to  be  paid 
by  defendant  to  plaintiff,  plaintiff  also  per- 
formed certain  labor  for  defendant  and  fur- 
nished certain  material,  including  piling  and 
equipment,  amounting  to  $791.69,  according 
to  an  itemized  account  thereof  also  filed  with 
the  declaration  and  designated  "Account  for 
work  done  not  under  writings.'' 

"By  reason  whereof,"  it  is  alleged,  defend- 
ant "became  indebted  and  liable  to  the  said 
plaintiff  in  the  said  sum  of  Fifteen  Tliousand 
Dollars  .  .  .  with  interest  from  the  first  day 
of  August,  1910,  until  paid,  and  being  so  lia- 
ble, the  said  defendant    ...    in  oonsidera- 

tion  thereof,  afterwards,  to  wit,  on  the 

day  of ,  1912,  undertook  and  promised 

to  pay  .  .  .  plaintiff,  the  sum  of 
$15,000.00,  with  interest  as  aforesaid,  when- 
ever the  said  defendant  should  be  thereunto 
afterwards  requested."  And  the  allegation 
follows  that  not  regarding  his  said  promises 


and  undertakings  defendant,  though  often  re- 
quested, had  not  as  yet  paid  plaintiff  said 
sum  with  interest  as  aforesaid,  or  any  part 
thereof,  but  had  wholly  neglected  to  do  so  to 
the  damage  of  plaintiff,  $16,000.00. 

The  second  count  pleads  that  on  the 

day  of  August^  1912,  after  defendant  had  ex- 
ecuted and  delivered  the  contracts  in  writing- 
aforesaid,  and  after  plaintiff  had  done  and 
performed  all  the  labor  and  furnished  all  the 
material  mentioned  and  set  forth  in  the  first 
coimt,  at  the  special  instance  and  request  of 
defendant^  defendant  aeoounted  with  plaintiff 
'*of  and  concerning  divers  sums  of  money  for 
said  labor  performed,  and  said  material  and 
equipment  furnished,  before  that  time  and 
owing  to  plaintiff,  and  then  in  arrear  and  un- 
paid," and  that  upon  such  accounting  "de- 
fendant .  .  .  was  found  in  arrear,  and 
indebted  to  .  .  .  plaintiff  in  the  further 
sum  of  .  .  .  $16,000.00,"  and  that  being  so 
indebted,  and  in  consideration  thereof,  de- 
fendant "undertook  and  then  faithfully  prom- 
ised" to  pay  plaintiff  the  said  sum  of  money, 
when  he  should  be  thereunto  afterwards  re- 
quested, and  as  represented  in  the  accoimt 
thereof  filed  therewith,  and  that  being  00  lia- 
ble defendant  in  consideration  thereof,  on  the 

day  of  ,  1912,  undertook,  etc.,. 

in  the  same  manner  as  alleged  in  the  first 
count. 

The  first  point  made  against  the  first  count 
is  that  it  contains  [250]  no  allegation  of  a 

promise  to  pay  "the  sum  of  dollars" 

alleged  in  a  previous  paragraph  thereof  to 
have  been  due  and  owing  plaintiff  under  the 
first  or  original  contract.  We  think  there  is 
no  merit  on  this  point.  Immediately  foUow*- 
ing  this  averment  it  is  alleged  that  owing  to 
disputes  and  controversies  between  the  par- 
ties as  to  plaintiff's  rights  under  said  first 
contract,  the  second  or  supplementary  con- 
tract pleaded  was  entered  into,  and  then  fol- 
lows the  allegation  above  recited  in  relation 
to  the  liability  and  promises  of  defendant 
under  both  contracts,  and  as  to  the  amount 
accrued  to  plaintiff  thereunder  and  the  prom- 
ises of  defendant  alleged,  etc.  We  think  these 
averments  sufiicient  to  satisfy  all  require- 
ments of  good  pleading. 

The  point  is  also  made  against  those  aver- 
ments that  there  are  no  distinct  allegations 
of  a  promise  to  pay  the  sum  o^  $13,197.53. 
accrued  under  the  contracts  in  writing,  and 
the  sum  of  $791.60,  accrued  under  the  eon- 
tracts  not  in  writing,  but  only  of  the  sum  of 
$15,000.00,  and  which  said  two  sums  do  not 
aggregate  the  sum  of  $15,000.00,  alleged  to 
have  accrued  and  been  demanded.  We  see 
no  substantive  merit  in  this  point. 

It  is  unnecessary  to  aver  a  promise  to  pay 
each  individual  the  sum  deoianded.  The  aver- 
ment of  the  promise  to  pay  the  aggregate  of 
all  the  sums  demanded  is  certainly  f^ufiicient. 
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and  though  in  this  case  there  is  no  promise  to 
pay  the  exact  aggregate  of  the  two  sums  de- 
manded, it  is  plainly  to  be  seen  that  the  in- 
tention was  to  cover  the  aggregate  of  these 
sums  by  the  promise  to  pay  the  sum  of 
$15}000.00.  We  know  of  no  authority,  and 
none  is  cited,  for  the  proposition  that  the 
averment  of  the  amount  promised  must  ex- 
actly equal  the  aggregate  of  the  different 
items  demanded.  No  such  strict  rule  is 
known  to  us  when  applied  to  an  action  of 
assumpsit. 

Another  point  is  that  the  averment  of  the 
promise  to  pay  interest  from  the  first  day  of 
August,  1910,  a  date  anterior  to  the  making 
of  the  second  or  supplementary  agreement, 
and  a  date  anterior  to  the  date  of  the  work 
done  under  the  contract  and  covered  by  the 
bill  of  particulars  filed,  is  an  impossible  date, 
rendering  the  first  two  counts  bad.  We  see 
no  merit  in  this  proposition.  The  averment 
of  time  from  which  interest  is  to  run  is  an 
immaterial  averment,  and  4  [251]  Minor, 
Inst.  Part  11, 1175,  cited,  is  inapplicable.  Un- 
less there  is  an  oxpress  contract  to  pay 
interest  it  does  not  form  the  basis  of  the  ac- 
tion, but  becomes  an  incident  only  to  the  re- 
covery of  the  principal  debt.  Bennett  v.  Fed- 
eral Coal,  etc  Co.  70  W.  Va.  456,  Ann.  Cas. 
1913E  678,  74  S.  E.  418,  40  L.R.A.(N.S.) 
588.  Here  there  was  no  express  contract  to 
pay  interest,  and  interest  therefore  was  a 
mere  incident  to  the  recovery  of  the  principal 
sum  sued  for,  and  the  damage  laid  in  the  dec- 
laration constituted  a  sufficient  cloak  to  cov- 
er that  interest. 

Some  other  points  of  demurrer  are  noted, 
bat  they  are  practically  conceded  to  be  with- 
out merit,  as  duplicity,  etc.,  and  will  not  be 
further  r^arded  on  this  hearing.  The  same 
points  are  covered  by  other  points  of  error, 
and  they  will  have  consideration  in  disposing 
of  them. 

The  second  point  of  error  is  the  rejection 
of  defendant's  special  plea  number  one.  This 
plea  is  based  on  the  theory  of  the  entirety 
of  the  contract  pleaded,  and  proposes  to  re- 
coup in  danmges  certain  losses  of  interest, 
and  damages  sustained  by  def mdant  by  being 
obliged  to  pay  plaintiff  over  and  over  again 
for  doing  the  same  work  contracted  to  be  done 
by  it,  and  damages  sustained  by  defendant 
from  delay  by  plaintiff  in  the  execution  of 
its  contract. 

By  the  terms  of  the  contract  plaintiff 
agreed  with  defendant  to  drive  all  steel  sheet 
piling  and  all  wooden  piling,  and  do  all  the 
excavating  called  for  by  the  contract  of  the 
defendant  with  the  City  of  Parkersburg,  in 
the  construction  of  a  filtration  plant  in  the 
Ohio  river,  and  to  use  such  of  the  material 
excavated  as  was  neeessary  to  bank  the  cof- 
fer, and  to  furnish  all  washed  sand  and  gravel 
to  be  used  in  the  construction  of  the  filter 


beds  and  to  place  the  same  over  the  strainers 
and  pipes  therein  as  called  for  by  the  plans 
and  specifications,  at  the  stipulated  price  per 
pile  for  driving  the  piling,  and  a  stipulated 
price  per  cubic  yard  for  excavating  and  for 
the  sand  and  gravel  furnished,  and  for  re- 
moving the  material  used  in  banking  the  cof- 
fer, and  also  to  furnish  at  its  own  expense 
a  complete  pumping  outfit,  consisting  of  one 
six  inch  pump  and  one  ten  inch  pump,  of 
sufficient  capacity  and  efficiency,  to  pump  out 
and  keep  piunped  out  the  coffer-dam  during 
the  work  of  the  construction  of  said  filtra- 
tion plant,  and  so  that  said  work  of  con- 
struction might  proceed  [252]  without  delay 
on  account  of  water  in  said  coffer-dam,  and 
to  furnish  a  plant  of  capacity  equal  to  the 
work,  and  to  prosecute  the  work  to  the  full 
capacity  of  the  plant;  and  it  is  averred  tliat 
by  reason  of  such  contract  it  thereby  became 
the  duty  of  plaintiff  to  construct  a  reason- 
ably safe  and  secure  coffer-dam  around  filter 
beds  number  four  and  fiy^  of  said  filtration 
plant,  so  as  to  keep  out  of  them  all  water, 
except  such  as  could  not  be  kept  out  by  a 
reasonably  safe  and  secure  coffer-dam;  and 
it  is  further  averred  that  it  became  the  duty 
of  the  plaintiff  to  maintain  at  its  own  expense 
said  coffer-dam  during  said  work  of  construc- 
tion, in  a  reasonably  safe  and  secure  condi- 
tion as  aforesaid;  and  that  the  plaintiff 
breached  this  contract  as  to  said  filter  beds 
number  four  and  five,  in  that  it  did  not  con- 
struct said  coffer-dam  in  a  skillful  and  work- 
manlike manner;  that  the  piling  were  not 
properly  driven,  and  a  large  part  of  it  was 
not  driven  to  reasonable  depths  in  the  bed 
of  the  river,  and  was  driven  in  such  a  man- 
ner that  it  fell  down,  by  reason  whereof  the 
coffer-dam  leaked  continuously,  etc.,  and  by 
reason  whereof  defendant  was  not  able  to  pro- 
ceed with  that  part  of  the  work  of  construc- 
tion without  gi'eat  delay  on  account  of  the 
water,  during  the  seasons  of  1911  and  1912, 
wherefore  he  sustained  the  damages  sought  to 
be  recouped  against  the  plaintiff's  demand 
against  him.  • 

We  have  examined  all  the  authorities  cited 
by  counsel  in  support  of  their  theory  of  the 
entirety  of  the  contract  sued  on.  In  our  opin- 
ion they  do  not  support  the  proposition. 
Plaintiff  did  not  undertake  by  its  contract  to 
build  or  maintain  a  coffer-dam.  It  agreed  to 
drive  the  piling  at  a  stipulated  price  for  each 
pile,  and  to  do  the  excavating  and  remove 
the  embankment  and  back  fill  of  the  filter 
beds  at  so  much  per  cubic  yard,  and  to  fur- 
nish a  pumping  outfit  at  so  much  per  day 
for  each  day  the  pumping  plant  was  employed, 
and  this  was  the  extent  of  its  undertake 
ing.  For  breach  of  these  several  oondl" 
tions  of  its  contract  plaintiff  would  undoubt- 
edly be  liable  to  defendant  in  damages,  but 
if  it  performed  its  contract  faithfully  it  would 
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not  be  liable  to  maintain  at  its  own  expense 
the  coffer-dam  and  so  forth,  as  alleged,  as 
if  upon  a  contract  of  entirety.  Many  of  the 
authorities  cited  for  the  proposition  involve 
the  building  of  houses  for  a  stipulated 
[253]  price,  and  for  the  performance  of  other 
contracts  of  entirety.  The  case  most  relied 
upon  by  counsel,  perhaps,  is  that  of  Boyle  v. 
Agawam  Canal  Co.  22  Pick.  (Mass.)  381,  33 
Am.  Dec.  740,  While  in  that  case  the  con- 
tract was  to  be  done  at  so  much  per  cubic 
A'ard  for  excavation  and  embankment,  it  never- 
theless called  for  the  construction  of  a  cer- 
tain portion  of  the  Agaw^am  canal  by  a  cer- 
tain date.  The  contract  called  for  the  entire 
construction  of  that  portion  of  the  canal.  That 
contract,  we  think,  was  proporly  held  to  be 
a  contract  of  entirety,  and  that  the  contractor 
was  thereby  obliged  to  repair  the  embankment 
swept  away  by  the  flood  d\iring  the  progress 
of  the  work.  But  we  have  no  such  contracts 
involved  in  the  case  at  bar.  So  we  think  plea 
number  one  was  properly  rejected,  and  there 
was  no  error  therein. 

The  third  point  of  error  is  that  the  court 
below  improperly  permitted  C.  D.  Dotson, 
president  of  the  plaintiff  company,  to  give 
in  evidence  testimony  as  to  the  amoimt  of 
damages  claimed  for  sinking  the  pump  boat, 
and  as  stated  in  the  bill  of  particulars,  '*to 
expenses  incurred  in  raising  and  repairing 
pump  boat  sunk  Oct.  23,  1912,  $100.94."  This 
item  is  one  of  the  items  sought  to  be  covered 
by  the  allegation  in  the  first  count  for  ''rais- 
ing and  repairing  a  certain  boat,"  and  cov- 
ered into  the  aggregate  of  $791,69,  sued  for. 

Three  points  are  made  by  counsel  against 
the  introduction  of  this  evidence.  First,  that 
the  declaration  contains  no  sufficient  allega- 
tion on  which  to  predicate  the  claim;  sec- 
ond, that  if  sufficiently  declared  for,  there 
Avould  be  a  misjoinder  of  counts,  and  the  dec- 
laration would  lie  bad  on  demurrer. 

The  evidence  of  the  witnesses  tending  to 
show  a  cause  of  action,  if  any,  shows  one 
firising  out  of  tort  and  not  ex  contractu,  and 
third, 'that  there  can  be  no  recovery  in  an 
action  of  assumpsit  for  damages  for  a  mere 
"wrong. 

If,  as  assumed  in  the  third  proposition,  the 
wrong  and  injury  complained  of  is  such  that 
the  tort  cannot  be  waived  and  assumpsit 
maintained  for  the  damage  done,  the  declara- 
tion would  not  be  sufficient;  and  if  a  count 
ex  delicto  be  joined  with  one  ex  contractu 
the  declaration  would  be  rendered  bad  on  de- 
murrer, and  the  first  and  second  propositions 
of  counsel  would  be  well  founded. 

The  rule  which  has  the  support  of  our  de- 
cisions, as  well  [254]  as  of  the  decisions  of 
most  of  the  states,  is,  that  tort  may  not  be 
Avaived,  and  an  action  maintained  as  upon  an 
implied  contract  to  pay  the  damages  sus- 
tained, unless  the  defendant's  estate  has  been 
benefited  thereby,  as  by  the  appropriation  of 


plaintiff's  property,  or  the  proceeds  of  the 
sale  thereof,  and  that  for  mere  damages  sus- 
tained for  wrong  and  injuries  done  to  the 
person  or  property  resulting  in  no  pecuniary- 
benefit  to  the  estate  of  the  defendant,  as- 
sumpsit will  not  lie.  Burk's  Pleading  &  Prac- 
tice, section  85,  page  !I21;  Wilson  v.  Shrader, 
73  W.  Va.  105,  Ann.  Cas.  1916D  888,  79  S.  E. 
1083,  1086;  Walker  v.  Norfolk,  etc.  R.  Co. 
67  W.  Va.  273,  277,  67  S.  E.  722;  Webster 
v.  Drinkwater,  5  Greenl.  (Me.)  319,  17  Am. 
Dec.  238y  and  note.  In  this  note  the  anno- 
tator  refers  to  and  quotes  from  a  note  by 
Mr.  Nicholas  Hill  to  the  two  cases  of  Put- 
nam V.  Wise,  1  Hill  (N.  Y.)  240,  37  Am. 
Dec.  309,  and  Berly  v.  Taylor,  5  Hill  (N.  Y.) 
584,  to  the  contrary.  But  whatever  the  rule 
may  be  elsewhere  our  decisions  are  certainly 
in  accord  with  the  great  weight  of  authority, 
as  fully  shown  by  the  note  of  Mr.  Freeman  to 
the  principal  case. 

The  question  then  occurs,  does  the  evidence 
of  the  witness'  Dotson,  denied  by  defendant, 
present  a  case  for  damages  cognizable  in  as- 
sumpsit. The  boat  in  question  was  the  pump 
boat  which  plaintiff  had  furnished  under  its 
contract,  not  for  the  use  of  the  defendant, 
but  to  be  used  bv  it  under  its  contract  to 
pump  out  and  keep  pumped  out  the  coffer- 
dam, during  the  construction  of  the  filtration 
plant.  Defendant  had-  no  control  or  right  of 
control  over  the  boat  or  over  the  plaintiff' 
or  any  of  its  employees  in*  the  operation  there- 
of. In  response  to  a  question  respecting  the 
item  under  consideration,  Dotson  answered  in 
saibstance,  that  while  in  Pittsburg  attending 
a  lawsuit,  on  October  22nd,  considerable  rain 
had  fallen  in  the  country;  that  in  the  morn- 
ing following  this  rain  witness  called  up  the 
defendant  by  telephone,  told  him  of  the  rain- 
fall in  Beaver  river  and  below  Beaver,  and 
asked  him  if  it  would  not  be  advisable  to 
break  connections  on  these  pumps  and  flood 
the  coffer;  that  Smith  replied  that  he  would 
do  it,  and  that  he  went  over  and  notified  some 
of  witness'  men  in  charge,  that  he  expected  to 
do  that,  and  that  these  men  did  a  part  of 
it,  and  did  break  the  connection  cm  the  six 
inch  pipe  in  the  hole  where  the  excavation 
was  done  for  the  filter  bed;  that  witness  got 
home  about  eleven  o*clock  [255]  on  that  day 
on  a  belated  train ;  that  along  in  the  morning 
some  time  defendant  called  witness  up  and 
told  him  that  the  coffer-dam  had  collapsed 
and  that  the  pump  boat  had  gone  down  on 
the  inside  of  it;  that  he  then  inquired  of  him 
why  he  had  not  flooded  the  coffer  as  he  ought 
to  have  done,  and  that  he  replied,  "we  thought 
we  could  hold  the  water  out."  The  rest  of 
witness'  testimony  relates  to  what  he  himself 
afterwards  did  in  raising  the  boat,  disman- 
tling her  of  her  machinery,  and  making  the 
necessary  repairs,  putting  the  machinerytiack. 
etc.,  and  the  cost  thereof  covered  by  the  item 
in  controversy.     Objection  to  all  this  testi- 
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mony  was  saved  by  a  proper  bill  of  excep- 
tions, and  it  is  now  contended  that  it  was  im- 
properly admitted  upon  any  issue  presented 
in  the  case,  and  for  the  reasons  assigned. 

So  far  as  we  can  see  there  is  nothing  in 
this  evidence  showing  or  tending  to  show  any 
contractual  relations  between  plaintiff  and 
defendant  by  which  the  latter  was  bound  to 
look  after  or  disconnect  the  plaintiff's  boat. 
Defendant,  according  to  this  evidence,  was  not 
in  charge  of  plaintiff's  boat.  If  it  was  his 
duty  to  flood  the  coffer  and  save  plaintiff's 
boat  from  injury,  it  did  not  grow  out  of  any 
contract  to  do  so,  and  his  failure  to  do  so  in 
no  wise  increased  or  added  to  defendant's 
estate,  implying  a  promise  on  his  part  to 
pay  damages.  There  is  nothing  showing  or 
tending  to  show  that  defendant  did  not  de- 
liver to  Dotson's  men  the  message  communi- 
cated through  defendant,  and  he  was  under 
no  contractual  relation  to  do  so.  I^oreover, 
the  testimony  of  other  witnesses  for  plaintiff, 
his  employees  in  charge  of  the  boat,  showa 
that  they  were  in  charge  of  it,  and  that  they 
had  the  right  to  disconnect  the  boat.  They 
were  not  bound  to  obey  any  orders  of  the  de- 
fendant, if  given,  which  is  denied,  for  he  says 
that  he  was  not  even  present  when  the  coffer 
collapsed  and  the  boat  sank.  Of  course  the 
fact  if  material  was  one  on  conflicting  evi- 
dence for  jury  determination.  But  if  what 
these  witnesses  say,  in  connection  with  the 
evidence  of  Dotson,  as  to  the  conduct  of  the 
defendant,  was  true,  that  conduct  amounted 
to  nothing  more  than  a  wrong  done,  not  ben- 
efiting the  estate  of  the  defendant,  and  if 
defendant  was  liable  therefor  it  was  ex  de- 
licto and  not  ex  contractu,  and  dajmages  re- 
sulting to  plaintiff  therefrom  were  not,  under 
the  authorities  cited,  recoverable  [256]  in  as- 
sumpsit. Wherefore,  in  our  opinion,  the  evi- 
dence was  improperly  received  and  ought  to 
have  been  rejected. 

The  fourth  point  of  error  is  that  the  court 
improperly  admitted  in  evidence  plaintifTs 
iK>ok  of  accounts,  containing  its  account 
against  defendant.  In  connection  with  its 
ledger  plaintiff  introduced  a  so  called  invoice 
book,  proven  by  the  witness,  Mrs.  C.  D.  Dot- 
son,  bo<d£keeper,  both  books  being  introduced 
in  evidence  in  connection  with  her  testimony, 
to  show  the  items  of  the  account.  The  ob- 
jection to  the  introduction  of  these  books  was 
that  the  entries  were  not  made  therein  con- 
temporaneous with  the  facts  to  which  they 
relate,  and  that  the  entrant,  the  bookkeeper, 
did  not  have  personal  knowledge  of  the  trans- 
actions recorded.  The  rule  stated  here,  in 
the  most  recent  decisions  on  the  subject  is, 
that:  "Books  of  original  entry  of  a  contractor 
and  builder  kept  by  a  bookkeeper,  who,  ac- 
cording to  an  established  system  of  method 
of  transacting  the  business,  records  the  oral 
or  written  reports  made  to  him  by  one  or 
more  persons  in  the  regular  course  of  busi- 
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ness,  of  transactions  lying  in  the  personal 
knowledge  of  the  Ilatter,  whether  such  book- 
keeper have  personal  knowledge  of  such  trans- 
actions or  not,  are  admissible  in  evidence  in 
connection  with  the  testimony  of  such  book- 
keeper showing  the  regularity  of  the  entries 
therein  by  him,  to  prove  an  account  therein, 
without  the  evidence  of  the  witnesses  having 
personal  knowledge  of  the  transactions,  pro- 
vided the  testimony  of  such  witnesses,  because 
of  death,  interest,  incompetency,  absence,  in- 
convenience, or  otherwise  be  unavailing." 
West  Virginia  Architects,  etc.  v.  Stewart,  68 
W.  Va.  506,  70  S.  E.  113,  36  L.R.A.(N.S.) 
890. 

We  have  examined  the  testimony  of  Mr.  & 
Mrs.  Dotson,  and  the  testimony  of  the  work- 
men  on  the  plant,  and  while  the  evidence  of 
Mrs.  Dotson  shows  that  she  did  not  always 
promptly  make  the  entries  at  the  time  the 
facts  were  reported  to  her  by  her  husband, 
yet  they  were  made  as  promptly  perhaps  as 
it  was  convenient  to  make  them,  owing  to  the 
character  of  the  business,  and  the  witnesses 
swear  positively  as  to  the  substantial  accu- 
racy of  the  items.  As  to  the  larger  of  the 
items  there  is  no  controversy.  The  case  does 
not  stand  alone  on  the  evidence  of  the  books, 
independently  of  the  witnesses  concerned  in 
the  transaction.  So  we  think  the  books  were 
[257]  admissible  in  connectioii  with  the  oral 
testimony  of  the  witnesses  verifying  the  same,, 
under  the  rule  laid  down  in  the  cases  re- 
ferred to  and  other  cases  cited  by  counsel. 
This  point  must,  therefore,  be  overruled. 

The  fifth  point  of  error  is  that  the  court 
below  improperly  admitted  the  testimony  of 
Thomas  Coleman  and  C.  D.  Dotson,  to  the 
effect  that  on  one  occasion  when  an  effort 
was  being  made  to  compromise  the  matters 
in  difference  between  the  parties  the  defend- 
ant had  stated  that  there  were  but  two  of  the 
items  in  plaintiff's  account  which  he  contro- 
verted, specifying  them.  It  is  contended  that 
these  alleged  admissions,  being  objected  to, 
were  inadmissible,  because  tliey  constituted 
offers  of  compromise,  and  that  as  a  general 
rule  such  propositions  are  inadmissible  when 
they  have  proven  abortive.  But  we  do  not 
think  these  admissions  were  of  that  character. 
They  were  admissions  of  independent  facts, 
and  though  they  may  have  been  made  during* 
the  treaty  for  compromise,  tliey  are  not  in- 
admissible on  that  ground  The  authorities 
cited  by  counsel  do  not  support  their  prop- 
osition, but  the  contrary  thereof.  W^est  v. 
Smith,  101  U.  S.  263,  25'u.  S.  (L.  ed.)  809; 
2  Jones  on  Evidence  (Blue  Book  Ed.)  section 
291  (293)  ;  Brown  v.  Shields,  6  Leigh  (Va.) 
440;  1  Greenleaf  on  Evidence  (16th  ed.) 
322;  Lovett  v.  West  Virginia  Cent.  Gas  Co. 
73  W.  Va.  40,  79  S.  E.  1007. 

Nor  was  there  ajiy  error  committed  in  re- 
fusing to  allow  the  defendant  to  testify,  in 
response  to  the  question  as  to  whether  or  not 
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he  waived  anything  on  the  occasion  of  such 
])roposed  compromise.  The  record  does  not 
bhow  a  proffer  on  the  part  of  the  defendant 
as  to  what  the  witness  would  answer,  and 
there  was  no  reversible  error  for  this,  if  for 
no  other  reason.  Del  mar  Oil  Co.  v.  Bartlett, 
02  W.  Va.  700,  59  S.  E.  634;  Lord  v.  Hender- 
son, 65  W.  Va.  322,  325,  64  S.  E.  134. 

The  sixth  point  of  error  relied  on  is,  that 
the  court  erred  in  permitting  the  witness  Dot- 
son  to  state  that  the  items  in  the  defendant's 
bill  of  sets-off,  admitted  by  him  and  by  his 
counsel  to  have  been  paid,  covered  items 
which  had  not  been  charged  in  plaintiff's  dec- 
laration, or  sought  to  be  recovered ;  that  those 
items  had  been  excluded,  and  that  defendant 
liad  been  given  credit  therefor.  And  further- 
more that  it  was  error,  having  admitted  this 
evidence,  to  exclude  the  testimony  [258]  of 
the  defendant  that  there  was  no  other  account 
except  the  account  sued  on  to  which  his  off- 
sets were  applicable.  In  connection  with  the 
proffer  of  this  evidence  defendant's  counsel 
stated  that  it  was  not  claimed  that  there  was 
any  other  account.  The  point  is  made  that 
plaintiff  pleaded  the  two  contracts  in  writing, 
and  certain  other  contracts  not  in  writing, 
and  filed  bills  of  particulars  covering  each, 
and  as  the  defendant's  bill  of  sets-off  filed  were 
or  were  claimed  to  be  payments  on  plaintiff's 
account,  and  were  admitted  to  be  payment  up- 
on the  work  done  under  the  contract  alleged, 
plaintiff  could  not  properly  be  admitted  to 
swear  generally  that  those  payments  and  off- 
sets were  applied  and  properly  applicable  to 
work  done  under  the  contract  not  covered  by 
the  account  sued  for,  without  specifications 
of  counter  off-sets.  In  our  opinion  this  point 
of  error  is  well  taken,  and  must  be  affirmed. 
In  our  opinion  a  proper  construction  of  sec- 
tion 4,  chapter  126,  serial  section  4824,  Code 
1913,  relating  to  the  subject  of  off-sets,  so 
provides. 

The  seventh  point  of  error  is  that  the  court 
erred  in  giving  to  the  jury  plaintiff's  instruc- 
tion number  six,  to  the  effect,  that  if  they 
believed  that  there  was  at  any  time  a  com- 
promise of  all  matters  then  in  difference  be- 
tween them,  then  the  parties  were  bound  by 
such  compromise,  and  neither  would  be  al- 
lowed to  go  back  thereof  except  for  fraud,  or 
because  of  something  inadvertently  omitted 
therefrom.  It  is  contended  that  this  instruc- 
tion violated  the  rule  of  Rowan  v.  Hull,  55 
W.  Va.  335,  47  S.  E.  92,  that  an  instruction 
without  evidence  covering  the  subject  thereof 
is  improper,  and  that  there  was  no  evidence 
of  a  compromise  of  tlie  matters  in  difference 
in  this  suit. 

In  our  opinion  the  point  is  not  well 
founded.  The  second  or  supplementary  agree- 
ment pleaded  covered  some  of  the  matters  in 
difference,  and  the  award  of  the  arbitrators, 
Horstman  and  Bnrnfess,  of  August  21,  1912, 


which  was  accepted  by  the  parties  in  writing, 
covers  at  least  one  of  the  items,  4082  cubic 
yards,  banking  around  sections  1,  2,  and  3, 
of  the  filtration  plant.  This  is  the  first  item 
in  the  account  sued  for.  Tliere  may  be  other 
items  covered  thereby;  whether  so  or  not  is 
immaterial.  The  instruction  was  general  and 
was  applicable  at  least  to  this  and  any  other 
items  covered  [259]  by  the  award,  and  the 
supplemental  contract.  While  an  award  is 
not  strictly  speaking  a  compromise,  neverthe- 
less, when  accepted  by  the  parties,  it  bound 
them  in  like  manner,  and  the  jury  could  not 
have  been  misled  by  the  instruction. 

The  eighth  point  is  that  the  court  erred  in 
giving  plaintiff's  instruction  number  nine; 
and  another  point  of  error  made,  which 
should  be  considered  in  the  same  connection, 
is  the  rejection  of  defendant's  instruction 
number  five,  which  was  in  effect  the  converse 
of  plaintiff's  instruction  number  nine.  By 
the  latter  the  jury  were  told  that  if  they  be- 
lieved from  the  evidence  that  defendant  took 
charge  of  plaintiff's  pump  boat  in  October, 
1912,  and  without  authority  assumed  control 
and  management  thereof  contrary  to  the  ad- 
vice of  Dotson,  president,  and  of  plaintiff's 
employees,  and  failed  to  flood  the  coffer-dam, 
and  by  reason  thereof  the  defendant  caused 
the  coffer-dam  to  give  way  and  said  pump 
boat  to  sink,  the  plaintiff  was  entitled  U  re- 
cover from  defendant  tiie  costs  of  raising  and 
repairing  said  boat. 

We  do  not  think  that  any  of  the  evidence 
justified  this  instruction.  And,  moreover,  the 
cause  of  action,  if  any,  was  ex  delicto,  not 
ex  contractu,  express  or  implied,  and  the 
court  improperly  rejected  defendant's  instruc- 
tion number  five,  saying  that  upon  the  plead- 
ings in  the  case  the  jury  could  not  allow 
plaintiff  the  sum  of  $190.00,  or  any  sum,  for 
injuries  to  its  pump  boat.  The  authorities 
above  cited  for  the  proposition  that  the  cocirt 
below  improperly  received  the  testimony  of 
the  witness  Dotson,  in  relation  to  the  sink- 
ing of  this  pump  boat,  we  think  fully  support 
our  conclusion  upon  each  of  these  instruc- 
tions. 

The  next  ninth  point  of  error  is  the  giving 
of  plaintiff's  instruction  number  twelve.  Hie 
objection  to  this  instruction  is  based  on  de- 
fendant's theory  of  the  entirety  of  the  con- 
tract. We  see  no  error  in  the  instruction  on 
plaintiff's  theory  of  the  case. 

The  next  or  tenth  point  relied  on  is  the 
giving  of  plaintiff's  instruction  number  thir- 
teen. This  instruction  told  the  fury  that  un- 
der the  contract  defendant  could  not  arbitra- 
rily and  unreasonably  withhold  his  approval 
of  the  performance  of  the  contract  by  the 
plaintiff,  and  that  if  the  jury  believed  from 
the  evidence  that  plaintiff  and  defendant  ac- 
cepted the  [260]  terms  of  a  supposed  com- 
promise agreement,  made  on  August  21,  1912, 


whereby  among  other  things  defendant  was 
to  pay  for  removing  the  coffer-dam  embank- 
ment, when  it  should  be  removed  to  the  satis- 
faction of  the  government  of  the  United 
States^  as  provided  in  the  original  contract 
between  the  parties,  then  the  plaintiff  was 
entitled  to  recover  from  the  defendant  for  re- 
moving said  material  to  the  satisfaction  of 
the  gDYemment  of  the  United  States,  whether 
the  defendant  was  satisfied  therewith  or  not, 
and  that  it  was  the  duty  of  the  jury  to  find 
for  the  plaintiff  therefor  such  sum  as  was 
agreed  upon,  if  any,  in  said  compromise^  with 
interest  from  the  date  the  United  States  gov- 
ernment became  satisfied  therewith. 

The  supposed  compromise  on  which  this  in- 
struction was  based  is  the  award  of  the  arbi* 
tratorsy  Horstman  and  Burgess,  and  the  set- 
tlement between  the  parties  made  on  August 
22,  1912,  pursuant  thereto.  By  their  award 
4082  cubic  yards  of  embankment  to  be  re- 
moved from  around  sections  1,  2,  and  3,  were 
awurded  '^to  be  paid  for  when  all  material 
has  been  removed  to  the  satisfaction  of  the 
Government  of  the  United  States  in  accord- 
ance with  the  terms  of  the  original  contract 
covering  the  construction  of  the  work."  The 
contract  referred  to  by  the  arbitrators 
provided  that  this  embankment  was  to  be  re- 
moved not  only  to  the  satisfaction  of  the  gov- 
ernment of  the  United  States,  but  to  the  satis- 
faction of  the  defendant  also.  The  contract 
of  the  defendant  with  the  City  of  Parkers- 
burg,  referred  to  and  made  a  part  of  the  con- 
tract between  plaintiff  and  defendant,  shows 
that  defendant  was  vitally  interested  in  the 
subject  of  the  removal  of  this  embankment. 
By  it  he  was  under  contract  and  bond  to  fur- 
nish a  filtration  plant  of  a  certain  capacity, 
and  producing  a  specific  quality  of  water,  and 
the  removal  of  said  embankment,  if  not  to 
his  reasonable  satisfaction,  might  greatly 
prejudice  him,  and  affect  the  proper  perform- 
ance of  his  contract  with  said  city.  The  gov- 
ernment might  be  satisfied  with  dumping  this 
•material  at  a  place  where  it  would  greatly 
damage  the  defendant  in  the  performance  of 
his  contract  with  the  city,  and  we  cannot 
construe  this  award  as  intended  to  waive  de- 
fendant's rights  under  the  terms  of  the  ori- 
ginal contract.  True,  he  could  not  arbitrarily 
withhold  approval  when  the  work  of  removing 
the  [261}  embankment  was  done  to  his  rea- 
sonable 8atii«faction.  For  these  reasons  we 
think  the  instruction  should  have  been  re- 
jected. 

The  next  or  eleventh  point  or  error  is  that 
the  court  improperly  rejected  the  defendant's 
instructions  numbered  two  and  eight.  These 
are  binding  instructionH,  and  the  effect  of 
them  was  to  tell  the  jury  that  it  was  the 
duty  of  the  plaintiff,  under  the  contract,  to 
drive  the  piling  as  directed  by  the  defendant, 
in  a  sobatantial  and  workmanlike  manner, 
and  not  negligently  or  carelci^Rly,  and  if  neg- 
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ligently  and  carelessly  done  and  not  done 
in  a  substantial  and  workmanlike  man- 
ner, and  that  by  reason  thereof  more  material 
was  employed  in  the  embankment  around  sec- 
tions four  and  five  than  would  otherwise  have 
been  necessary,  plaintiff  would  only  be  en- 
titled to  recover  for  removing  such  material 
as  would  have  been  necessary  had  the  piling 
been  driven  as  directed  in  a  substantial  and 
workmanlike  manner. 

These  instructions,  in  the  form  presented, 
we  think,  were  properly  rejected.  They  ig- 
nore the  theory  of  plaintiff,  which  the  evi- 
dence in  some  degree  at  least  tends  to  sup- 
port, that  the  excess  of  embankment  was  due 
to  the  express  direction  of  the  defendant,  or 
his  duly  authorized  agents  or  representatives 
in  charge  of  the  work.  Instruction  "A,"  given 
by  the  court  at  its  own  instance,  substantially 
covers  the  subject  of  these  two  instructions, 
with  the  omitted  theory  of  the  plaintiff  in- 
serted. Wherefore,  no  error  to  the  prejudice 
of  the  defendant  was  committed  in  rejecting 
his  instructions. 

The  last  or  twelfth  point  of  error  is  the 
rejection  of  defendant's  instructions  num- 
bered nine  and  ten.  As  noted  at  the  foot  of 
instruction  number  ten,  the  court  was  re- 
quested to  refuse  it  if  number  nine  was  given. 
The  effect  of  instruction  number  nine  was  to 
tell  the  jury,  that  if  the  plaintiff  failed  to 
furnish  a  pumping  outfit  of  the  capacity  and 
efficiency  called  for  by  the  contract,  and  to 
pump  out  and  keep  pumped  out  the  coffer- 
dam as  required  thereby,  then  plaintiff  was 
not  entitled  to  recover  anything  for  the  use 
of  said  pumping  outfit.  This  instruction  re- 
lating to  plaintiff's  failure  to  furnish  a  pump- 
ing outfit  and  to  do  the  work  of  pumping, 
as  required  by  the  contract,  is  not  covered 
by  court's  instruction  "A,"  referred  to,  which 
related  only  to  the  right  of  plaintiff  [262]  to 
recover  for  removing  the  enbankment,  and  it 
would  have  precluded  the  right  of  the  plain- 
tiff to  recover  anything  for  the  use  of  the 
pumping  outfit*  no  matter  how  valuable  the 
same  may  have  been  to  the  defendant. 

Defendant's  counsel  predicate  the  proposi- 
tion contained  in  this  instruction  on  the  the- 
ory that  there  is  no  guantwm  meruit  count 
in  the  declaration.  This  ancient  count  has 
long  since  been  abolished,  or  become  obsolete 
in  fact.  The  value  of  the  pumping  outfit  and 
labor  performed  or  work  done  therewith  is 
fully  covered  by  the  common  counts  for  serv- 
ices and  work  done  and  materials  furnished 
by  the  plaintiff.  1  Chitty  on  Pleading  (llth 
Am.  Ed.)  star  page  341;  4  Minor,  Inst.  Part 
I,  690.  We  think,  therefore,  that  instruction 
number  nine  was  properly  rejticted. 

The  effect  of  instruction  number  ten  would 
have  been  to  tell  the  jury  that  if  they  be- 
lieved from  the  evidence  that  the  plaintiff 
under  its  contract  furnished  a  pumping  out- 
fit not  of  the  capacity  and  efficiency  called 
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for,  but  one  that  did  not  come  up  to  the  re- 
quirements of  the  contract,  and  that  by  rea- 
son thereof  plaintiff  did  not  keep  said  coffer- 
dam pumped  out,  then  it  was  not  entitled  to 
recover  the  price  per  day  stipulated  in  the 
contract,  and  as  charged  in  the  bill  of  partic- 
ulars filed,  but  was  entitled  to  recover  only 
so  much  as  said  pumping  outfit  was  reason- 
ably worth  to  the  defendant. 

We  think  defendant  was  entitled  to  this 
instruction.  If  the  pumping  outfit  was  not 
of  the  capacity  and  efficiency  called  for  by  the 
contract,  and  for  this  reason  plaintiff  did  not 
and  could  not  pump  out  and  keep  pumped 
out  the  coffer-dam  as  required  by  the  con- 
tract, it  was  not  entitled  to  recover  the  full 
compensation  stipulated  in  the  contract,  al- 
though the  use  and  service  thereof  may  have 
been  of  some  value  to  the  defendant.  This 
proposition  could  in  no  way  be  affected  by  the 
theory  of  the  plaintiff  that  the  pumping  out- 
fit was  of  the  proper  capacity  and  efficiency 
and  that  its  failure  to  pump  out  and  keep 
pumped  out  the  coffer-dam  was  due  to  the 
negligence  or  interference  of  the  defendant. 

For  the  errors  aforesaid  committed  on  the 
trial  we  are  of  opinion  to  reverse  the  judg- 
ment and  award  the  defendant  a  new  trial, 
and  it  will  be  so  ordered. 

Reversed,  and  new  trial  awarded. 


NOTE. 

The  reported  case  holds  that  a  statement 
made  by  a  debtor  in  the  course  of  negotia- 
tions for  a  compromise  to  the  effect  that  he 
controverts  but  two  of  the  items  in  the  credi- 
tor's account  is  admissible  against  him  in  an 
action  on  the  account.  The  admissibility  of  a 
statement  of  fact  made  in  connection  with  an 
offer  of  compromise  is  discussed  in  the  note 
to  McNeer  v.  Norfleet,  reported  ante,  this  vol- 
ume^ at  page  436. 
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Canriers  of  Goods  —  UnderoliarKe 
Made  by  Mistake  —  Estoppel  to  He- 
eoTor. 

In  an  action  by  a  railroad  company  to  re- 
cover a  balance  of  the  legal  freiprht  upon  an 


interstate  shipment  from  the  consignee  who 
had  accepted  the  shipment,  paid  the  amount 
of  the  freight  erroneously  understated  in  the 
bill  of  ladmg,  and  settled  with  the  consignor 
upon  that  basis,  the  defense  of  estoppel  is  not 
available,  for  the  consignee  is  conclusively 
presumed  to  have  had  knowledge  of  the  pub- 
lished legal  rate. 

[See  note  at  end  of  this  case.] 

IdabUity     of    Conslsnoe     for     Fvois^t 

Cliarso* 

The  consignor  or  shipper  is  primarily  lia- 
ble to  the  carrier  for  tho  freight.  But  if  the 
consignee,  the  presumed  owner,  accepts  an 
interstate  shipment  and  pays  part  of  the 
freight,  the  law  implies  an  agreement  on  his 
part  to  pay  the  balance  to  the  carrier,  where, 
as  here,  the  carrier,  at  the  time  of  the  de- 
livery of  the  shipment,  has  no  knowledge  of 
the  arrangement  between  the  consignor  and 
consignee  as  to  the  payment  of  the  freight, 
and  the  consignor  then  is  and  ever  since  has 
been  insolvent. 

(Syllabus  by  court.) 

Appeal  from  Municipal  Court  of  St.  Paulr 
BoERNER,  Judge. 

Action  by  Chicago,  Milwaukee  and  St.  Paul 
Railway  Company,  plaintiff,  against  Samuel 
S.  Greenberg,  defendant.  Judgment  for  de- 
fendant. Plaintiff  appeals.  The  facts  are 
stated  in  the  opinion.    Reversed. 

F,  TV.  Root  and  Kehon  J,  Wilco<B  for  ap- 
pellant. 

Moorey  Oppenheimer  d  Peieraon  for  re- 
spondent. 

[429]  Holt,  J.— In  Xovember,  1909,  de- 
fendant, doing  business  under  the  name  of 
Greenberg  Iron  &  Metal  Company,  purchased 
from  J.  Applebaum  at  Cogswell,  North  Dako- 
ta, three  carloads  of  scrap  iron  to  be  delivered 
f.  o.  b.  in  St.  Paul,  Minnesota.  The  iron  was 
delivered  by  J.  Applebaum  to  plaintiff,  a  com- 
mon  carrier  of  interstate  commerce^  at  Cog.^- 
well  for  shipment  to  defendant  at  St.  Paul. 
Plaintiff  issued  its  bill  of  lading,  naming^ 
defendant  as  consignee,  but  erroneously  stat- 
ing the  freight  charge  to  be  $166.26,  whereas 
by  the  duly  published  schedule  rate  the 
amount  was  $196.04.  The  defendant  accepted 
the  shipment  and  paid  the  freight  to  the 
amount  stated  in  the  bill  of  lading.  Later^ 
the  error  being  discovered,  this  action  was 
brought  to  recover  from  the  consignee  the 
balance  of  the  legal  rate.  The  defense  i<v 
that  defendant  purchased  the  iron  as  above 
stated,  and,  upon  its  arrival  at  St.  Paul, 
paid  the  freight  named  in  the  bill  ol  lading, 
relying  on  its  being  the  correct  amount,  and 
also  in  reliance  thereon  paid  the  balance  of 
the  purchase  price  to  Applebaum,  who  ever 
since  has  been  and  now  is  wholly  insolvent. 
In  short,  the  defense  is  that  because  of  the 
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careiesraecw  in  misstating  the  freight  charges 
in  the  bill  of  lading,  whereby  defendant  was 
misled  into  settling  with  Applebaum  upon 
the  basis  of  its  correctness,  plaintiff  is  now 
estopped  from  holding  defendant  for  the  un- 
der diarge.  There  is  no  allegation  or  find- 
ing to  the  effect  that  plaintiff  had  any  knowl- 
edge of  the  sale  of  the  iron  or  the  terms  of 
the  sale.  The  trial  court  directed  judgment 
in  favor  of  defendant;  from  the  judgment  so 
entered  plaintiff  appeals. 

The  facts  as  above  stated  are  admitted  by 
the  pleadings  and  stipulation  of  the  parties; 
and  the  correctness  of  the  conclusion  of  law 
in  the  findings  is  the  only  question  before  us. 

It  seems  impossible  to  raise  the  defense 
of  estoppel  here.  Under  authoritative  rulings 
defendant  ia  conclusively  presumed  to  have 
i)een  cognizant  of  the  proper  legal  rate,  and 
henoe  must  be  held  to  have  known  that  the 
payment  made  was  but  partial  and  that  plain- 
tiff vras  bound  to  collect  the  balance  or  be 
penalized.  Kansas  City  Southern  R.  Co.  v. 
Carl,  227  U.  S.  639,  33  S.  Ct.  391,  67  U.  S. 
(L.  ed.)  683.  Therefore  an  essential  factor  in 
estoppel,  namely,  that  the  one  invoking  the 
doctrine  for  protection  did  not  know  the  true 
situation,  is  here  lacking.  In  Central  of 
Georgia  R.  Co.  y.  Birmingham  Sand,  etc.  Co. 

9  AU.  App.  419,  [430]  64  So.  202,  after  citing 
a  number  of  decisions  to  the  effect  that  the 
consignee  as  well  as  the  carrier  must 
he  held  to  have  knowledge  of  the  duly  pub- 
lished interstate  freight  rates,  it  is  said  that 
the  carrier  cannot  in  any  way  estop  itself 
from  exacting  the  legal  rate.  Estoppel  can- 
not avail  against  the  recovery  of  the  legal 
interstate  commeroe  rates.  New  York,  etc. 
R.  Co.  V.  York,  etc.  Co.  215  Mass.  36,  102 
X  E.  366,  and  cases  therein  cited,  lliis  is 
virtually  oar  previous  holding  in  W.  C.  Good- 
now  Coal  Co,  v.  Northern  Pac.  R.  Co.  136 
Minn.  420,  162  N.  W.  519.  It  therefore  re- 
mains to  determine  whether  plaintiff  can 
maintain  this  action  against  defendant  had 
there  been  no  mistake  in  the  bill  of  ladine: 
and  had  the  shipment  Ijeen  delivered  to  him 
without  any  payment  of  freight  and  without 
any  express  contract  in  respect  to  such  pay- 
ment. 

Primarily  the  consignor,  Applebaum,  vho 
made  the  contract  of  shipment,  was  liable 
to  the  carrier  for  the  freight  charges.  10 
C.  J.  p.  445.  But  the  owner,  or  the  one  hav- 
ing an  interest  in  the  property  transported, 
is  also  obligated  to  compensate  the  carrier. 

10  C.  J.  p.  446,  and  cases  there  cited.  Prima 
facie  the  consignee  is  the  owner.  1  Duunell, 
Minn.  Dig.  §  1341,  2  Hutchinson,  Carriers 
(3d  ed.)  §  807.  There  i»  nothing  in  thif«  case 
to  show  that  plaintiff  knew  that  Applelmum 
had  sold  the  iron  f.  o.  b.  St.  Paul,  or  that 
he  made  the  shipment  in  any  other  capacity 
than  as  agent  for  the  consignee,  the  pre- 
sumptive owner.    However  tliat  may  ho.  when 


defendant  received  the  shipment,  he  received 
it  as  the  actual  owner  and  under  the  authori- 
ties he  thea  became  obligated  for  the  whole 
freight  charge.  He  paid  part  of  it,  and  the 
law  implies  an  agreement  to  pay  the  balance 
lawfully  due.  As  said  in  Pennsylvania  K. 
Co.  V.  Titus,  216  N.  Y.  17,  109  N.  E.  857, 
L.R.A.1916E  1127,  Ann.  Cas.  1917C  862 
(where  the  consignee  was  merely  a  factor 
for  the  consignor)  :  "In  accepting  and  re- 
ceiving the  goods  he  (the  consignee)  made 
himself  a*  party  to  the  contract  between  the 
consignor  and  the  plaintiff,  or  entered  into 
an  original  contract  to  pay,  which  took  the 
place  of  the  right  of  the  plaintiff  to  retain 
the  property  until  the  charges  were  paid." 
The  shipment  there  being  interstate  com- 
merce, the  court  held  that  the  consignor,  con- 
signee and  carrier  were  alike  charged  with 
full  knowledge  of  the  published  rate  and  its 
inescapable  force,  and  it  was  the  rate  which 
the  defendant  agreed  to  pay  in  accepting 
[431]  the  goods;  therefore  the  payment  of 
a  part  obviously  did  not  release  the  consignee 
from  paying  the  balance.  To  the  same  effect 
is  Union  Pac.  R.  Co.  v.  American  Smelting, 
etc.  Co.  202  Fed.  720,  121  C.  C.  A.  182;  Yaroo, 
etc.  B.  Co.  V.  Zemurray,  238  Fed.  789,  151 
C.  C.  A.  639;  Central  of  Georgia  R,  Co.  v. 
Birmingham  Sand,  etc.  Co.  supra;  Cornelius 
V.  Central,  etc.  R.  Co.  13  Ala.  App.  533,  69 
So.  331;  New  York,  etc.  R.  Co.  v.  York,  etc. 
Co.   supra. 

Defendant  relies  upon  Central  R.  Co.  v. 
MacCartney,  68  N.  J.  L.  165,  52  Atl.  575; 
and  Central  of  Georgia  R.  Co.  v.  Southern 
Ferro  Concrete  Co.  193  Ala.  108,  68  So. 
081,  Ann.  Cas.  1916K  376.  In  the  first  case 
there  was  an  error  made  by  the  plaintiff  rail- 
way company  in  the  lighterage  charge,  con- 
cerning which,  as  we  understand,  there  was 
no  published  legal  rate;  hence  the  consignees, 
the  purchasers  of  the  goods  carried,  were  not 
chargeable  in  law  with  knowledge  of  the  cor- 
rect amount,  and  payment  of  the  named  freight 
charges  and  settlement  with  the  consignor, 
a  foreign  corporation,  for  the  purchase  price, 
after  deducting  such  charges,  in  ignorance  of 
the  error,  placed  them  in  a  position  to  invoke 
the  estoppel  which  the  decision  sustained. 
Tn  that  case  it  is  also  state  that  the  carrier 
had  actual  notice  that  the  ownership  of  the 
shipment  was  in  the  consignor  until  delivery 
to  the  consignee.  The  decision  also  recognizes 
the  rule  that  acceptance  of  the  shipment  by 
the  consignee  without  payment  of  the  full 
freight  charge,  implies  an  agreement  on  his 
part  to  pay  any  balance  remaining.  Such 
implied  agreement,  horu'ever,  does  not  dis- 
charge the  shipper  from  his  obligation  to 
the  carrier,  the  two  contracts  being  independ- 
ent but  not  inconsistent. 

In  Emerson  v.  Central  of  Georgia  R.  Co. 
196  Ala.  280,  72  So.  120,  L.R.A.1916F  120, 
the  same  justice  who  wrote  the  decision  in 
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Central  of  Georgia  R.  Go.  v.  Southern  Ferro 
Concrete  Co.  supra,  points  to  certain  features 
that  distinguish  the  latter  case  from  the  one 
at  bar,  namely,  that,  when  the  claim  there 
was  made  for  undercharge  of  freight,  the  car- 
rier was  informed  of  the  true  contract  be- 
tween the  consignee  and  consignors  under 
which  the  latter,  who  were  entirely  solvent, 
were  obligated  to  pay  the  freight.  The  very 
opposite  of  which  is  the  situation  before  us. 

The  case  of  Coal,  etc.  Co.  v.  Buckhan- 
non  River  Coal,  etc.  Co.  77  W.  Va,  309,  87 
S.  E.  376,  L.R.A.1917A  663,  cited  by  defend- 
ant to  the  effect  [432]  that  a  consignor  is 
bound  to  the  carrier  for  the  freight,  although 
the  title  to  the  goods  passed  to  the  consignee 
upon  delivery  to  the  carrier,  also  supports 
plaintiiTs  right  of  recovery  here,  for  part  of 
the  syllabus  is:  ''In  the  absence  of  a  special 
contract,  both  consignor  and  consignee,  who 
has  accepted  the  goods,  are  liable  to  the  car- 
rier." In  New  York  Cent.  etc.  R,  Co.  v. 
Butler,  145  N.  Y.  S.  918,  the  defendant  was 
not  consignee,  but  was  named  as  a  person  to 
be  notified  of  the  arrival  of  the  shipment 
at  destifiation,  and  the  case  does  not  seem 
to  be  in  point  here. 

In  our  opinion  the  conclusion  of  law  should 
be  amended  so  as  to  direct  judgment  in  favor 
of  plaintiff. 

The  judgment  is  reversed  and  the  case 
remanded  for  the  final  disposition  indicated. 

]fOT£. 

Validity  and  Enforceability  of  Con- 
traot  by  Carrier  to  Carry  Gooda  at 
Diseriminatiiis  Hate  Fixed  by  Mis- 
take. 

Under  Interstate  Commerce  Act, 

The  recent  decisions  are  in  accord  with  the 
holding  in  St.  Louis,  etc.  R.  Co.  v.  Wolf, 
100  Ark.  22  Ann.  Cas.  1913C  1384,  that  under 
the  section  of  the  Interstate  Commerce  Act 
(§  6,  4  Fed.  St.  Ann.  (2d  ed.)  p.  406)  pro- 
viding for  the  establishment  of  rates  on  in- 
terstate shipping  to  prevent  discrimination 
and  to  prohibit  any  interstate  carrier  from 
charging  or  receiving  any  greater  or  less 
rate  for  carrying  goods  than  the  rates  thus 
established,  a  contract  for  the  carriage  of 
goods  entered  into  by  mistake  at  a  discrimi- 
nating rate  is  void  and  unenforceable,  the  car- 
rier, the  consignee,  and  the  consignor  being 
alike  bound  by  the  legal  rates  as  fixed. 

United  States, — Illinois  Cent.  R.  Co.  v. 
Segari,  205  Fed.  998;.  Alabama  Great  South- 
em  R.  Co.  V.  McFadden,  232  Fed.  1000.  See 
also  Unicm  Pac.  R.  Co.  v.  American  Smelting, 
etc  Co.  202  Fed.  720,  121  C.  C.  A.  182. 

Alabatna. — ^Northern  Alabama  R.  Co.  v. 
Wilson  Mercantile  Co.  2  Ala.  App.  269,  68 


So.  34 ;  Central  of  Georgia  R.  Co.  v.  Birming- 
ham Sand,  etc.  Co.  9  Ala.  App.  419,  64  So. 
202. 

Arkansas. — Chicago,  etc.  R.  Co.  v.  Whed- 
bee,  106  Ark.  237,  163  S.  W.  86. 

Georgia, — Central  of  Georgia  R.  Co.  v.  Cur- 
tis, 14  Ga.  App.  716,  82  S.  £.  318;  Central 
of  Georgia  R.  Co.  O'Neil  Mfg.  Co.  19  Ga. 
App.  490,  91  S.  E.  877. 

louxu — Herminghausen  v.  Adans  £xp» 
Co.  167  la.  230,  149  N.  W.  234, 

Kansas. — Oregon  R.  etc  Co.  v.  Thisler,  90 
Kan.  6,  133  Pac.  539;  Atchison,  etc.  R.  Go. 
V.  Wagner,  172  Pac.  619. 

Kentucky. — ^Louisville,  etc.  R.  Co.  v.  Allen,. 
162  Ky.  146,  163  S.  W.  198  (petition  for  re- 
hearing overruled,  152  Ky.  837,  164  S.  W. 
371 ) ;  Blackford  v.  St.  Louis,  etc  R.  Co.  181 
Ky.  70,  203  S.  W.  867. 

Massach/usetts. — ^New  York,  etc.  R.  Co.  ▼► 
York,  etc.  Co.  216  Mass.  36,  102  N.  &  366; 
New  York  Cent.  etc.  R.  Co.  v.  York,  etc.  Co. 
230  Mass.  206,  119  N.  K.  865. 

Minnesota. — See  the  reported  ease. 

Mississippi. — ^Yazoo,  etc.  R.  Co.  v.  WiUia,. 
Ill  Miss.  303,  71  So.  563. 

Missouri. — St.  Louis  Southern  R.  Co.  v. 
Spring  River  Stone  Co.  169  Mo.  App.  109, 
164  S.  W.  465,  affirmed  236  U.  S.  718^  35 
S.  Ct.  466,  69  U.  S.  (L.  ed.)  806;  Yazoo, 
etc.  R.  Co.  V.  Pitcher  Lead  Co.  190  S.  W. 
387 ;  Bush  v.  Keystone  Driller  Co.  199  S.  \V. 
697. 

North  Oarolina. — ^Virginia-Carolina  Peanut 
Co.  V.  Atlantic  Coast  Line  R.  Co.  166  N.  C. 
62,  82  S.  E.  1. 

Nebraska. — ^Fremont  Milling  Co.  v.  Chica- 
go, etc.  R.  Co.  101  Neb.  362,  163  N.  W.  381. 

New  York. — ^Pennsylvania  R.  Go.  v.  Titus, 
216  N.  Y.  17  Ann.  Cas.  1917C  862,  109  N.  E. 
867,  L.R.A.1916E  1127  {reversing  142  N,  Y. 
S.  43,  166  App.  Div.  830,  which  reversed 
78  Misc  347,  138  N.  Y.  S.  326);  Wilson 
V.  Long  Island  R.  Co.  178  App.  Div.  7»9, 
166  N.  Y.  S.  913;  Lehigh  Valley  R,  Go.  v. 
Weyant,  166  N.  Y.  S.  391.  See  aleo  New 
York  Cent.  <Btc.  R.  Co.  v.  Butler,  146  N.  Y. 
S.  918. 

Oklahoma. — Atchison,  etc.  R,  Co.  v.  fihret. 
62  Olka.  368,  152  Pac  1107;  St.  Louis,  etc. 
R.  Co.  V.  McNabb,  162  Pac  811. 

Pennsylvania^ — Central  R.  Oo.  v.  Mauser, 
241  Pa.  St.  603,  88  Atl.  791,  49  L.ILA.<N.S.> 
592;   Pennsylvania  R.  Co.  v.  Crutcbfield,  55 
Pa.  Super.  Ct.  346;  Philadelphia,  etc  R.  Co. 
V.  Baer,  56  Pa.  Super.  Ct  307. 

South  Carolina. — ^Aldrich  v.  Southern  R 
Co.  95  S.  C.  427,  79  S.  E.  316. 

Tewis. — ^Wardlow  v.  Andrewa,  180  S.  W 
1161. 

Washmgton. — Southern  Pac  Co.  ▼.  Frve 
82  Wash.  9,  143  Pac  163. 

Thus  in  Bush  v.  Kjey stone  Driller  Co.  <Mo. ) 
199  8,  W.  597,  it  appeared  that  an  erroneous 
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undercharge  was  made  by  a  carrier  on  an 
interstate  ahipmeat,  and  waa  paid  by  the 
conBignor,  who  wms  at  the  time  solvent. 
Thereafter  and  when  he  had  become  iasol- 
Tent,  payment  of  the  difference  between  the 
charge  and  the  tariff  rate  was  demanded  of 
the  consignee.  Holding  that  the  carrier  was 
not  estopped  the  court  said:  "The  only  ques- 
tion for  our  determination  is:  Will  the 
defense  of  estoppel  lie?  New  York,  etc.  R. 
Co.  Y.  Interstate  Commerce-Gonunission,  200 
U.  S.  361,  26  S.  Ct.  272,  50  U.  S.  (L.  ed.) 
515,  defines  the  purpose  of  the  act  known 
88  the  interstate  commerce  act,  from  which 
the  Riterstate  commerce  commission  derives 
its  power  to  regulate  interstate  rates,  and 
it  is  there  said  (200  U.  S.  loc.  cit.  392,  26 
S.  Ct  loe.  cit.  277,  60  U.  S.  (L.  ed.)  515) ; 
'The  all-embracing  prohibition  againirt  either 
directly  or  indirectly  charging  less  than  the 
published  rates  shows  that  that  purpose  of 
the  statute  waa  to  make  the  prohibition  ap- 
plicable to  every  method  of  dealing  by  a 
carrier  by  which  the  forbidden  result  could 
be  brought  about.  If  the  public  purpose 
which  the  statute  was  intended  to  accomplish 
be  borne  in  mind,  its  meaning  becomes,  if 
possibly  clearer.'  The  proposition  that  the 
shipper  and  the  carrier  on  an  interstate 
abipment  cannot  contract  for  a  rate  different 
to  that  prescribed  by  the  schedule  filed  with  the 
interstate  oonuneroe  c(»nmission  is  not  con- 
tro?erted.  -  The  question  was  once  mooted, 
but  no  longer." 

In  Central  R.  Co.  v.  Mauser,  241  Pa.  St. 
603,  88  At!.  701,  49  L.R.A.(N.S.)  592,  it 
appeared  that  by  reason  of  the  mistake  of 
a  responsible  oiBLeer  of  the  railroad  company 
a  lower  rate  was  given  than  prescribed  by 
the  interstate  commerce  regulations,  on 
flour  shipments.  The  error  ran  along  for 
two  years  before  discovery.  In  an  action 
brought  against  the  shipper  for  the  recovery 
of  the  accrued  underchargea  the  court  in  hold- 
ing that  the  railroad  should  recover,  said: 
''In  the  disposition  of  civil  cases  involving 
Tiolation  of  the  provisiona  of  the  Federal 
Interstate  Commerce  Act  (Act  Feb.  4,  1887. 
c.  104,  24  Stat.  379),  where  the  effort  is  to 
collect  from  a  shipper  the  legal,  prescribed 
rate  for  the  service  rendered,  equitable  prin- 
ciples play  no  part.  Where  there  has  been  a  de- 
parture from  an  established  and  published 
rate  for  the  transportation  of  freight,  it  is 
ne?er  a  question  what  the  purpose  back  of 
it  was,  whether  innocent  or  fraudulent,  or 
whether  occasioned  by  mutual  mistake,  or 
by  the  mistake  of  one  of  the  parties  acted 
upon  by  the  other  in  good  faith.  Both  par- 
ties are  alike  charged  with  full  knowledge 
of  the  prescribed  rates;  and,  if  either  comes 
short  in  this,  it  is  his  own  fault  through 
negligence,  or  what  is  worse,  and  neither  may 
excuse -himself  by  showing  reliance  upon  rep- 


resentations as  to  prescribed  rates  other  than 
those  appearing  in  the  printed  and  published 
schedule.  No  agreement  for  a  rate  other  than 
that  prescribed  for  the  particular  service  can 
have  any  binding  force.  No  matter  how  in- 
duced, the  law  will  refuse  to  recognize  in  it 
any  of  the  characteristics  of  a  contract.  In 
the  estimation  of  the  law  such  agreement 
is  not  a  voidable  contract  which,  when  once 
executed,  the  law  will  not  disturb  what  has 
been  done  thereunder,  as  where  the  argu- 
ment is  contra  bonos  mores;  but  it  is  an 
absolute  nullity,  because,  being  prohibited  by 
statute,  it  is  impossible  for  parties  to  con- 
tract with  reference  to  the  particular  sub- 
ject. Strictly  speaking,  there  can  be  no  such 
thing  as  a  void  contract;  there  may  be  an 
agreement  to  do  something  violate  of  posi- 
tive Jaw,  but  such  agreement  can  never  be- 
come a  contract.  We  define  a  contract  to  be 
an  agreement  upon  sufficient  consideration 
to  do  or  not  to  do  a  particular  thing,  but 
it  is  here  implied  that  the  partioular  thing  is 
to  be  a  legal  and  competent  matter.  It  fol- 
lows necessarily  that  when  these  defendants 
accepted  the  service  of  the  plaintiff  as  car- 
rier, the  only  contract  under  which  the  serv- 
ice was  rendered  was  the  implied  one  that 
they  would  pay  for  the  service  at  the  rate 
prescribed  by  law,  seeing  that  that  was  the 
only  rate  by  which  the  carrier  was  allowed 
to  render  the  service." 

In  Northern  Alabama  R.  Co.  ▼.  Wilson 
Mercantile  Co.  2  Ala.  App.  269,  63  So.  34, 
the  court  said:  "The  evidence  without  con- 
flict shows  that  the  amount  that  appellant 
as  a  common  carrier  brought  suit  to  recover 
of  the  appellee  represented  the  difference  be- 
tween the  amount  paid  by  the  appellee  as  the 
consignee,  and  accepted  by  the  appellant,  for 
freight  on  a  certain  shipment  at  the  rate 
charged  and  collected  at  the  time,  and  the 
sum  due  as  a  proper  freight  charge,  based 
on  the  rates  shown  in  the  sdiedule  of  rates 
filed  with  the  interstate  commerce  commis- 
sion in  force  at  the  time  the  shipment  was 
made.  It  is  not  contended  but  that  the  ap- 
plicable published  legal  rate,  according  to 
the  tariff  of  rates  filed  with  and  approved  by 
the  interstate  commerce  commission,  will 
control,  notwithstanding  a  different  rate  was 
made  and  collected  by  the  carrier  through 
mistake,  or  otherwise,  and  that  the  carrier 
can  recover  the  difference  where  there  has 
been  an  underpayment. — Louisville,  etc.  R. 
Co.  V.  McMullen,  5  Ala.  App.  662,  59  So. 
083.  It  is  shown  by  the  evidence  in  this 
case  that  the  legal  rate  was  operative  as 
applied  to  the  shipment  in  question.  It 
appeared  without  contradiction  that  the 
schedules  embodying  this  rate  had  been 
filed  with  the  commission  and  published, 
and  were  in  force  at  this  time.  It  would 
not  affect  the  rights  of  the  parties  that  the 
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schedules  had  not  been   posted,  as  required 
by  section  6  of  the  act  to  regulate  commerce." 

In  Philadelphia,  etc.  R.  Co.  v.  Baer,  66  Pa. 
Super.  Ct.  307,  it  was  said:  "The  interstate 
commerce  legislation  was  enacted  as  express- 
ly declared  *to  secure  reasonable  charges  for 
transportation;  to  prohibit  unjust  discrimi- 
nation in  the  rendition  of  like  services  under 
similar  circumstances  and  conditions;  to  pre- 
vent undue  or  unreasonable  preferences  to 
persons,  corporations,  or  localities;  to  inhibit 
greater  compensation  for  a  shorter  than  for 
a  longer  distance  over  the  same  line,  and  to 
abolish  combinations  for  the  pooling  of 
freights.*  It  forbids  that  any  carrier  refund 
or  remit  in  any  manner  or  by  any  device  any 
portion  of  the  rates,  fares  and  charges  speci- 
fied in  the  tariff  rates  as  required  by  the  act. 
It  broadly  covers  the  solicitation  or  receipt 
of  any  arrangement  or  concession  however 
obtained,  which  permits  the  carriage  of 
property  at  less  than  the  published  rate. 
It  is  remedial  legislation  to  be  so  interpreted 
as  to  reasonably  secure  the  result  intended. 
One  of  the  effects  of  the  decision  in  Gulf,  etc. 
K.  Co.  v.  Hefley,  158  U.  8.  98  [15  S.  Ct. 
802,  39  U.  S.  *(L.  ed.)  910]  was  that  any 
agreement,  concession  or  acquiescence  for 
transportation  of  merchandise  at  less  than 
the  rate  lawfully  established  is  void  and  this 
was  reaffirmed  in  New  York,  etc.  R.  Co.  v. 
Interstate  Commerce  Commission,  200  U.  S. 
:^61  [26  S.  Ct.  272,  60  U.  S.  (L.  ed.)  515]; 
and  in  Texas,  etc.  R.  Co.  v.  Abilene  Cotton 
Oil  Co.  204  U.  S.  426  [9  Ann.  Cas.  1076,  27 
S.  Ct.  350,  51  U.  S.  (L.  ed.)  653].  The  rate 
for  transportation  is  thus  made  a  subject  of 
positive  law  and  contracts  express  or  implied 
providing  otherwise  or  any  consent  or  per- 
mission throHgh  which  a  lower  rate  is  claimed 
or  sought  to  be  enforced  is  of  no  effect.  The 
carrier  is  obliged  to  collect,  and  the  shipper 
or  consignee  is  bound  to  pay,  the  correct 
charges  as  set  forth  in  the  published  tariffs 
and  this  result  is  unaffected  by  the  mistakes 
of  freight  agents  and  their  clerks.  Shippers 
and  consignees  are  alike  charged  with  knowl- 
edge of  the  rate  to  be  paid  and  are  not  entitled 
to  exemption  from  compliance  therewith  be- 
cause an  agent  of  the  carrier  made  a  mistake 
in  giving  a  lower  rate.  This  rate  is  not  merely 
the  regulation  of  the  railroad  company;  it 
is  the  tariff  established  by  law.  This  is  the 
doctrine  of  Texas,  etc.  R.  Co.  v.  Mugg.  202 
U.  S.  242  [26  S.  Ct.  628,  50  U.  S.  (L.  ed.) 
3011],  and  numerous  other  federal  cases  and 
is  clearly  set  forth  in  Central  R.  C-o.  v.  Maus- 
er, 241  Pa.  St.  603.  The  plaintiff  was,  there- 
fore, entitled  to  recover  the  amount  of  the 
lawful  freight  charge  omitted  from  the  bill 
of  lading.'* 

In  Yazoo,  etc.  R.  Co.  v.  Willis,  111  Miss. 
303,  71  So.  563,  the  right  of  recovery  waa 
held  to  l>e  barred  bv  limitations,  the  court 


saying:  "The  appellant  contends  that  thia 
action  is  based  upon,  and  grows  out  of,  the 
federal  act,  which  requires  common  carriera 
of  interstate  commerce  to  charge  and  collect 
the  freight  rates,  according  to  the  tariff 
schedules  as  fixed  by  the  interstate  commerce 
commission,  for  carrying  freight,  and  penal- 
izing such  interstate  carriers  for  any  failure 
to  observe  such  tariffs,  rates,  and  charges, 
and  that  'the  statute  gets  its  life  from  the 
police  power  of  the  government,  to  regulate 
the  affairs  of  the  shipper  and  carrier  in  the 
matter  of  interstate  shipments,  and  that,  in 
the  absence  of  any  statute  of  limitations  bj 
the  Congress  affecting  its  authority  under 
said  power,  no  state  statute  of  limitations 
is  applicable,  and  a  fortiori  no  statute  of 
limitation  applies.'  Under  the  federal  act 
in  question  here  the  appellant  would  undoubt- 
edly be  entitled  to  recover  from  appellee  the 
difference  between  the  freight  rate  charged 
in  the  bill  of  lading  and  the  rate  fixed  by 
the  interstate  commerce  commission,  if  the 
right  of  action  is  not  barred  by  the  state 
statute  of  limitations.  It  is  a  sound  and 
well-established  rule  of  law  that  'A  stat- 
ute of  limitations  pertains  to  the  remedy, 
which  is  regulated  as  to  the  form  and  dura- 
tion by  the  law  of  the  forum.'  Rucks  t. 
Taylor,  49  Miss.  552;  Am.  &  Eng.  Enc.  of  I*. 
(2d  ed.)  vol.  22,  p.  1386;  25  Cyc.  1004. 
The  appellant  railroad  company  is  a  quasi 
public  corporation,  and  it  is  suing  in  a  pri- 
vate capacity,  the  same  as  an  individual,  to 
recover  an  amount  claimed  to  be  owing  to  it. 
growing  out  of  a  private  transaction  with 
one  of  its  customers.  In  transporting  this 
freight  it  exercised  no  governmental  author- 
ity, and  is  not  a  governmental  agency,  but 
stands  in  the  same  attitude  of  a  private  per- 
son seeking  to  recover  an  amount  claimed 
against  another  person,  in  a  state  court,  re- 
lying upon  a  federal  interstate  commerce  act 
for  its  right  to  recover.  It  is  not  a  suit  by 
the  government  against  an  individual.  This 
being  true,  we  see  no  reason  why  the  state 
statute  of  limitations,  being  the  law  of  the 
forum,  should  not  apply  and  bar  the  recovery 
in  this  case,  the  same  as  it  would  in  a  case 
between  any  interstate  corporation  and  an 
individual,  upon  any  other  kind  of  a  claim, 
wh^e  the  cause  of  action  had  accrued  more 
than  six  years  before  the  filing  of  the  suit. 
Therefore  we  hold  that  the  right  of  recovery 
of  the  appellant  is  barred  by  the  statute  of 
limitations." 

Under  Other  Statutes. 

In  Emerson  v.  Central  of  Georgia  R.  Co. 
196  Ala.  280,  72  So.  120,  L.R.A.1916F  120, 
it  appeared  that  the  consignee  paid  a 
freight  charge  for  the  shipment  of  a  horse 
to  a  point  within  the  same  state  and  about 
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a  year  later  the  amount  charged  was  dis- 
covered to  have  been  an  undercharge  accord- 
ing to  the  established  rates  filed  with  the 
State  Railway  Commission  (see  Civ.  Code 
1907  §  5521,  5523).  The  court  in  holding  the 
lonsignee  to  be  liable  for  the  undercharge  said : 
*The  general  rule  is  that  consignor,  con- 
signee,  and  cauier  are  alike  charged  with 
notice  of  the  lawful  rate.  .  .  .  The  trans- 
portation company  and  the  shipper  are  bound 
by  the  lawful  rate;  no  excuse  which  operates 
as  an  evasion  of  that  rate  is  at  law  a  de- 
fense of  a  proved  violation  of  such  rate.  MiS' 
take,  inadvertence,  honest  agreement,  and 
good  faith  are  alike  uni^vailable.  ...  It 
is  the  duty  of  the  common  carrier  to  inform 
the  consignee  of  the  correct  amount  due  ac- 
cording to  the  classification  and  rates  on  file, 
respectively,  with  the  interstate  commerce 
oommission  in  the  case  of  interstate  ship- 
moits  and  with  the  railroad  commission  of 
the  state  to  intrastate  shipments,  and  upon 
|Miyment  or  tender  of  the  amount  due  acccHrding 
to  such  classification  and  rates  to  deliver  the 
freight  upon  its  arrival  to  the  consignee. 
(4)  The  published  classification  and  rates  on 
file  with  the  railroad  commission  were  prop- 
erly introduced  in  evidence  as  showing  the 
classification  and  rate  for  the  shipment  in 
question.  (5)  The  statute  is  imperative  that 
the  schedule  of  established  rates,  fares,  and 
charges  be  filed  by  the  common  carrier  with 
the  Railroad  Commission  (Code,  §§  5521- 
5523,  inclusive) ;  that  the  carrier  is  pro- 
hibited from  diarging  any  other  rates  or 
amounts  than  those  so  specified  in  such 
schedules  and  schedules  of  joint  rates  as  may 
from  time  to  time  be  lawfully  in  force  (sec- 
tion 5527),  and  may  not  discriminate  (sec- 
tions 5531,  5532),  and  that  recovery  may 
be  had  for  overcharges,  penalties,  and  for- 
feitures (sections  5653-5555).  And  the  mak- 
ing of  overcharges,  the  receiving  of  rebates, 
the  granting  of  discriminations  knowingly, 
in  respect  to  transportation  by  railroad  com- 
panies or  common  carriers,  are  made  mis- 
demeanors (sections  7671,  7674).  It  is  by 
eection  5550  of  the  Code  provided  also  that 
common  carriers  doing  business  in  this  state 
shall  settle  their  frei^t  charges  aoeording 
to  the  rate  stipulated  in  the  bill  of  lading, 
'provided  the  rate  stipulated  therein  be  in 
conformity  with  the  classification  and  ratefT 
made  and  filed  with  the  interstate  commerce 
c<Hnmi8sion,  in  case  of  shipments  from  with- 
out the  state,  and  with  those  filed  with  or 
established  or  approved  by  the  railroad  eom- 
missimi  of  the  state,  or  those  established  by 
statute,  in  case  of  shipments  wholly  within 
the  state." 

In  Central  of  Georgia  R.  Co.  v.  Eatonton 
Lomber  Co.  14  Ga.  App.  302,  80  S.  £.  725, 
a  eoBsignee  was  held  to  be  liable  to  pay  an 
amount  erroneously  undercharged  according 
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to  the  established  rates  as  filed  with  the 
state  railway  commission  though  the  car- 
rier had  delayed  bringing  the  action  for  four 
years  and  the  consignor  who  was  also  liable 
by  agreement  with  the  consignee  had  become 
insolvent. 
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HARMON. 

United    States    Circuit    Court    of    Appeals, 
Ninth  Circuit— May  6,  1918. 

260   Fed.   S32. 


Corporations  —  Estoppel  to  Deny 
Corporate  Extstenee  —  Comtraeting 
with  Corporation. 

Where  parties  contracted  and  dealt  with 
each  otlier  as  corporations,  although  the 
name  of  plaintiff's  assignor  had  not  been 
changed,  as  assumed,  each  is  estopped  to 
deny  the  corporate  capacity  of  the  other,  and 
defendant's  contention  that  the  contract  was 
not  assignable,  because  it  relied  on  the  skill 
of  one  who  signed  as  president  of  plaintiff^s 
assignor,  cannot  be  sustained. 

[See  Ann.  Cas.  1914C  1250.] 

Agenojr  —  Automobile  Sales  Affeney 
Contract  —  Constrnotion. 

A  provision  in  a  contract  for  the  sale  of 
motorcars  to  a  dealer  for  resale,  whereby  the 
seller  reserves  the  right  to  reapportion  the 
territory  if  in  its  opinion  the  dealer  is  not 
properly  promoting  sales,  is  designed  only 
to  secure  to  the  seller  proper  effort  on  the 
part  of  the  dealer,  and  does  not  warrant  can- 
cellation for  other  reasons. 

[See  note  at  end  of  this  case.] 

Same. 

Li  an  action  for  damages  for  breach  of  a 
contract  to  furnish  a  dealer  with  motorcars 
for  resale,  the  evidence  is  held  to  be  insuffi- 
cient to  warrant  the  seller  in  canceling  the 
contract  on  account  of  any  lack  of  effort  or 
inability,  etc.,  on  the  paVt  of  plaintiff,  to 
whom  the  contract  was  assigned. 

[See  note  at  end  of  this  case.] 

Same. 

Where  defendant  broke  a  contract  to  fur- 
nish motorcars  to  a  dealer  for  resale,  thougli 
the  dealer  had  made  contracts  for  the  sale 
of  more  than  half  of  the  cars  it  was  to  re- 
ceive, and  could  readily  have  disposed  of  the 
remainder,  the  profits  on  resale  are  so  reason- 
ably certain  as  to  be  recoverable  as  damages, 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  breach  ©f  contract  to  fur- 
nish motorcars  to  a  dealer  for  resale,  whicli 
l)rovided    that    it   should   be   suhject   to    tlio 
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[irior  orders  of  other  dealers,  the  evidence  is 
held  to  be  insufticient  to  show  that  defendant 
was  justified  in  failing  to  furnish  cars  as 
agreed  because  of  the  prior  orders  of  other 
dealers. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  contract  to  furnish  motorcars  to 
a  dealer  for  resale  is  conditioned  upon  the 
dealer's  payment  of  a  specified  note,  the  sell- 
er's acceptance  of  payment  in  instalments  is 
binding,  and  precludes  it  from  denying  re- 
sponsibility on  the  ground  that  the  note  was 
not  paid  as  required. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  action  for  damages  for  breach  of  con- 
tract to  fiu*nish  a  dealer  with  motorcars  for 
resale,  the  evidence  is  held  to  warrant  a  find- 
ing that  the  seller  was  not  warranted  in  can- 
celing the  contract,  which  had  been  assigned 
to  plaintiff,  on  the  ground  of  plaintiff's  in- 
ability to  carry  it  out. 

[See  note  at  end  of  this  case.] 

£rror  to  United  Statee  District  Court, 
Northern  Division  of  Western  District  of 
Washington:  Nei^ber,  Judge. 

Action  by  Northwest  Auto  Company,  plain- 
tiff, against  G.  H.  Harmon,  defendant.  Judg- 
ment for  defendant.  Plaintiff  brings  error. 
Affirmed. 

[833]  The  foundation  of  this  action  is  a 
contract  in  wTiting,  entered  into  October  17, 

1914,  bet>\'een  the  plaintiff  in  error,  an  Oregon 
corporation  and  the  distributor  in  the  North- 
west for  the  manufacturers  of  the  Reo  auto- 
mobiles, and  the  Harmon  Motorcar  Company, 
of  Seattle,  ^Vash.,  for  the  sale  of  those  auto- 
mobiles within  certain  counties  of  the  state 
of  Washington.  In  the  contract  thp  plaintiff 
in  error  is  designated  as  tlie  seller  and  the 
Harmon  Company  as  the  dealer,  and  by  its 
first  paragraph  the  seller  agreed  to  sell  and 
the  dealer  to  buy,  during  the  period  extend- 
ing from  the  date  of  the  contract  to  July  31, 

1915,  100  Reo  automobiles  f.  o.  b.  Lansing, 
^lich.,  sight  draft  against  bill  of  lading,  with 
exchange,  unless  otherwise  agreed,  the  auto- 
mobiles to  be  as  described  in  the  manufac- 
turers' catalogite  (with  certain  exceptions 
unimportant  here)  for  distribution  within 
certain  specified  territory  of  the  state  of 
Washington,  embracing  certain  named  coun- 
ties, including  that  part  of  King  county  ly- 
ing north  of  Auburn,  and  as  a  part  of  the 
consideration  for  the  granting  of  that  right 
the  dealer  (in  paragraph  2  of  the  contract) 
agreed  to  push  the  sales  of  that  machine  to 
the  best  of  its  ability  within  the  territory 
named,  and  also  not  to  make  any  sale  in  any 
territory  other  than  that  specified,  and  to 
refer  all  inquiries,  upon  their  receipt,  for 
said  machines  from  oiitside  of  that  territory. 


to  the  seller — ^the  latter  stipulation  t>eing  ex- 
pressly declared  to  be  vital,  and  for  the  vio- 
lation of  which  the  dealer  agreed  to  pay  to 
the  seller,  for  each  and  every  violation  of  it, 
the  sum  of  $250  as  liquidated  damages,  with 
the  further  agreement  that  '*the  seller  may 
also  cancel  this  contract  for  any  such  viola- 
tion." 

Paragraph  3  of  the  agreement  is  as  follows : 
**Tlie  seller  reserves  the  right  to  reapportion 
this  territory  at  any  time  during  the  life  of 
this  contract,  if  in  the  opinion  of  the  seller 
the  dealer  is  not  properly  promoting  the  sale 
of  Reo  cars  in  all  or  any  part  of  the  above- 
described  territory,  but  shall  give  at  least  10 
days*  notice  of  such  reapportionment."  By 
paragraph  4  it  was  declared-  that  eacli  au- 
tomobile should  be  sold  by  the  seller  to  the 
dealer  at  the  price  of  $1,000  f.  o.  b.  Port- 
land until  December  1,  1914,  when  a  discount 
of  22*  per  cent  would  be  allowed  the  dealer 
on  all  cars  sold,  the  dealer  to  report  at  the 
end  of  each  week  to  the  seller  all  names  and 
addresses  of  parties  purchasing  cars  from  the 
dealer  during  that  week,  together  with  the 
factory  number  of  the  car  or  cars  sold.  By 
paragraph  5  it  was  agreed  that  all  repair 
pai'ts  for  the  automibiles  would  be  invoioed 
by  the  seller  to  the  dealer  at  the  manufactur- 
ers' current  list  price,  less  a  discount  of  20 
per  cent,  and  that  all  bills  for  repair  parts 
should  be  due  and  payable  on  or  before  the 
10th  of  the  month  following  shipment;  no 
exclusive  territory  being  given  on  such  parts. 
By  paragraph '7  the  dealer  agreed  to  deposit 
with  the  seller  $750  as  a  guaranty  for  the 
satisfactory  performance  of  the  contract,  such 
deposit  to  be  returned  upon  the  termination 
of  the  contract,  less  any  amount  that  might 
then  be  owing  to  the  seller  for  repair  parts, 
accessories,  or  to  cover  commission  on  cans 
sold  outside  of  the  described  territory.  By  par- 
agraph 8  the  dealer  agreed  to  accept  delivery 
of  the  machines  according  to  a  specified  sehed 
ule,  and  to  furnish  detailed  specifications  at 
least  30  days  prior  to  the  date  of  delirery; 
and,  continues  paragraph  8:  '*In  the  event 
the  dealer  fails  to  furnish  the  seller 
[834]  detai]<>d  specifications  at  least  30  days 
prior  to  the  1st  of  the  month  during  whi^ 
shipment  is  to  be  made,  the  seller  may  deduct 
such  cars  from  the  total  allotment  and  die- 
pose  of  them  as  he  sees  fit,  or  cancel  this 
agreement  at  his  election." 

Paragraph  10  is  as  follows:  'This  agree- 
ment is  contingent  upon  delays  due  to  strikes, 
floods,  accidents,  or  any  other  canses  beyond 
the  control  of  the  manufacturer  or  seller, 
whether  occurring  in  the  plant  of  the  manu- 
facturer or  in  that  of  any  concern  from  which 
the  manufacturer  or  seller  purchases  parts 
or  equipment,  and  the  shipment  of  the  said 
Reo  automobiles  covered  by  this  contract  is  to 
be  made  as  above  specified,  snbjeet  to  i^tt% 
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prior  orders  of  other  dealers,  and  as  the  busi- 
ness of  the  manufacturer  will  permit." 

By  paragraphs  11  and  12  li  was  declared 
that  the  contract  should  become  effective  from 
the  date  of  its  execution,  and  that  the  place 
of  its  performance  should  be  the  city  of  Seat- 
tle, state  of  Washington — ^the  signatures 
thtfeto  being  as  follows:  '*The  Northwest 
Auto  Company  [the  seller]  by  F.  W.  Vogler, 
Pres.  Harmon  Motor  Gar  Company  [the  deal- 
er] by  F.  E.  Harmon,  Pres." 

Annexed  to  the  contract,  and  similarly 
ftigned,  is  a  further  provision  as  follows:  "It 
is  agreed  and  understood  that  the  attached 
contract  will  only  be  made  good  and  expire 
on  July  31;  1915,  provided  a  certain  note 
amounting  to  twenty-three  hundred  and  nine- 
ty-four and  o^ioo  ($2,394.03)  dollars,  falling 
due  in  thirty  (30)  days  from  date,  is  paid 
promptly  on  the  due  date,  and  it  is  further 
agreed  and  understood  that  this  clause  is 
made  part  and  parcel  of  the  attached  con- 
tract, the  same  as  if  it  had  been  written  or 
printed  therein." 

Tlie  complaint  in  the  case  alleged,  among 
other  things,  that  the  Northwest  Auto  Com- 
pany was  during  all  the  times  therein  men- 
tioned engaged  in  the  sale  of  automobiles  in 
the  state  of  Washington,  and  entered  into 
the  contract  on  the  date  therein  mentioned 
with  t''e  Harmon  Motorcar  Company,  and 
that  ill  reliance  thereon  the  latter  company 
established  certahi  distributing  points  in  the 
territory  awarded  to  it  by  the  contract, 
equipped  a  salesroom,  shop,  and  garage  in 
the  city  of  Seattle,  advertised  the  said  Reo 
cars  for  sale,  employed  salesmen,  and  in  all 
respects  properly  prepared  to  carry  out  its 
part  of  the  contract,  notwithstanding  which 
the  Auto  Company,  defendant  to  the  action, 
on  February  22,  1915,  after  delivering  to  the 
Harmon  Motorcar  Company  but  nine  of  the 
automobiles,  without  cause  and  without  fault 
on  the  part  of  the  Motorcar  Company,  can- 
celed the  contract  and  refused  to  deliver  any 
more  cars  thereunder;  that  on  the  1st  day 
of  February,  1915,  the  said  Harmon  Motor- 
car Company  assigned  and  transferred  to  the 
present  defendant  in  error,  plaintiff  in  the 
court  below,  all  its  right,  title,  and  interest 
under  the  contract,  and  all  claims  it  had 
against  the  Auto  Company,  of  whatever  na- 
ture, including  its  cause  of  action  for  the 
said  breach  of  the  contract,  and  alleged  that 
if  the  defendant  Auto  Company  had  com- 
plied with  the  terms  of  the  said  contract,  and 
had  furnished  the  cars  which  by  its  terms 
it  had  agreed  to  sell  and  deliver  to  the 
Harmon  Motorcar  Company,  that  company 
could  and  would  have  sold  all  of  the  said 
cars,  at  a  profit  to  itself  of  $13,727.10,  in 
which  amount  the  complaint  alleged  the 
plaintiff  was  damaged  by  the  action  of  tiie 
defendant  company,  and  for  which  amount 


judgment  wa'S  prayed,  together  with  costs  of 
suit. 

The  answer  of  the  defendant  admitted  its 
corporate  capacity,  the  execution  of  the  con- 
tract, and  its  delivery  to  the  Harmon  Motor- 
car Company,  prior  to  February  22,  1915,  of 
eight  of  the  automobiles  it  had  contracted 
to  sell  to  it,  and  as  a  first  affirmative  defense 
alleged  that  at  the  time  of  the  execution  of 
the  contract  F.  E.  Harmon  (who  was  the 
husband  of  the  plaintiff  in  the  case)  repre- 
sented that  the  Harmon  Motorcar  Company 
was  a  corporation  and  that  he  was  its  presi- 
dent, but  that  subsequently  the  defendant 
ascertained  that  such  company  was  merely 
the  trade-name  under  which  he  did  business; 
that  by  paragraph  3  of  the  contract  the  Auto 
Company  reserved  the  right  to  reapportion 
the  territory  described  in  the  contract  at  any 
time  during  its  life  if  in  its  opinion  the 
Motorcar  Company  was  not  properly  promot- 
ing the  sale  of  the  cars  in  all  or  any  part  of 
the  territory  described  in  the  contract,  but 
should  give  at  least  ten  days'  notice  of  such 
reapportionment;  that  after  F.  E.  Harmon, 
trading  as  the  Harmon  Motorcar  Company, 
had  entered  upon  the  performance  of  the  con- 
tract, and  in  the  month  of  January,  1915,  the 
defendant  Auto  Company-  ascertained  that 
Harmon  was  drinking  to  excess  and 
[835]  neglecting  the  business  of  selling  the 
cars,  and  had  been  arrested  and  was  lodged 
in  jail,  charged  with  disorderly  conduct,  and 
in  those  circumstances  telegraphed  the  presi-' 
dent  of  the  Auto  Company  at  Portland,  Ore., 
to  come  to  Seattle,  which  request  was  com- 
plied with,  and  where  the  president  of  the 
Auto  Company  found  F.  E.  Harmon  in  jail, 
and  his  wife,  the  plaintiff  in  the  cause,  in 
charge  of  the  business  of  the  Harmon  Motor- 
car Company ;  that  the  president  of  the  Auto 
Company  thereupon  informed  the  plaihtiff 
that  the  contract  would  be  terminated  "as 
by  its  terms  provided,"  whereupon  the  plain- 
tiff asserted  that  she  could  herself  carry  out 
the  terms  of  the  contract,  but  that  upon  in- 
quiry it  was  ascertained  that  the  said  F.  E. 
Harmon  and  the  Harmon  Motorcai*  Company 
were  each  wholly  without  credit  and  without 
any  means  of  carrying  out  the  contract,  and 
"that  said  F.  E.  Harmon  had  wholly  failed 
to  purchase  cars  as  provided  by  paragraph  8 
of  said  contract,"  and  was  in  default  in  the 
matter  of  the  payment  of  the  note  mentioned 
in  the  clause  of  the  contract  that  has  been 
quoted,  and  that  the  defendant  Auto  Com- 
pany canceled  the  contract  of  sale  after  it 
had  ascertained  that  neither  the  plaintiff 
nor  the  Harmon  Motorcar  Company  had  suffi- 
cient funds  or  credit  to  fulfill  the  cdntnict, 
and  after  the  plaintiff  had,  on  or  alx>ut  Feb- 
ruary 20,  1915,  finally  informed  it  that  she 
was  unable  to  borrow  any  money  or  secure 
the  means  with  which  to  do  so — the  answer 
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expressly  alleging:  "In  this  connection  the 
deefndant  states  to  the  court  that,  had  the 
plaintiff  been  able  to  secure  the  capital  neces- 
sary to  conduct  the  business,  and  had  she 
been  able  to  have  carried  out  said  contract, 
this  defendant  would  have  been  ready  and 
willing  to  have  had  the  same  carried  out  by 
her  as  representing  the  said  Harmon  Motor- 
car Company;  that  this  defendant  only  ter- 
minated the  said  contract  when  finally 
informed  that  neither  the  plaintiff  nor  the 
Uarmon  Motorcar  Company  would  be  able  to 
fulfil  the  contract  or  carry  it  out  by  its  terms 
or  otherwise."  In  a  second  affirmative  de- 
fense, the  defendant  to  the  action  pleaded 
that  neither  the  Harmon  Motorcar  Company 
nor  the  said  F.  £.  Harmon  paid  the  note  for 
$2,394.03,  mentioned  in  the  clause  annexed 
to  and  made  a  part  of  the  contract,  when  it 
became  due,  or  at  all,  and  further  alleged 
"that  after  the  lapse  of  10  days  from  the 
date  of  the  service  of  said  notice  of  termina- 
tion, to  wit,  on  or  about  March  4,  1916,  the 
said  contract  was  terminated,  and  the  said 
territory  was  by  the  defendant  reapportioned 
and  assigned  to  Messrs.  Sharp  &  Leader,  au- 
tomobile dealers,  in  the  city  of  Seattle." 

In  her  reply  to  the  last-quoted  allegation 
of  the  answer,  the  plaintiff  admitted  the 
termination  of  the  contract,  but  denied  its 
other  allegations,  and  also  put  in  issue  the 
allegation  of  the  nonpayment  of  the  $2,394.03 
note,  and,  on  the  contrary,  alleged  that  it 
"had  been  fully  paid,  and  that  the  paym^it 
thereof  was  accepted  by  the  defendant  Auto 
Company. 

During  the  trial  the  defendant  filed  with 
the  permission  of  the  court  an  additional 
affirmative  defense,  in  which  it  alleged  in 
substance  that  it  had  not  furnished  to  the 
Harmon  Motorcar  Company,  at  the  time  the 
contract  of  sale  was  canceled,  the  number 
of  cars  thereby  required,  but  had  furnished 
it  all  the  cars  it  could  procure  from  the 
manufacturers  that  were  not  allotted  under 
contract  to  other  agencies,  and  that,  if  the 
Harmon  Motorcar  Company  had  suffered 
damages  thereby,  it  was  not  through  the  fault 
of  the  defendant,  but  due  to  its  inability  to 
procure  the  cars,  and  that,  if  the  contract 
had  not  been  canceled  by  it,  it  would  have 
been  unaljle  to  furnish  to  the  Motorcar  Com- 
pany the  entire  number  of  cars  it  had  agreed 
to  sell  between  the  date  of  the  cancellation 
of  the  contract  and  of  its  termination  under 
its  terms,  because  of  the  inability  of  the  de- 
fendant to  procure  the  cars. 

The  trial  resulted  in  a  verdict  for  the  plain- 
tiff for  $13,727.10,  of  \iiiich  $983.95  was  re- 
mittedf  and  a  judgment  entered  in  favor  of 
the  plaintiff  for  $12,743.15,  with  costs. 

Kerr  d  MoCord,  J.  N.  Ivey  and  Stephen  V, 
Carey  for  plaintiff  in  error. 


Samuel  H,  Pilee,  Dallas  V.  Balveretadi, 
Fred  H,  Lyeons  and  Piles  d  Halveratadi  for 
defendant  in  error. 

Sitting:  GILBERT,  Ross  a^d  Hunt,  Cir- 
cuit Judges. 

[836]  Ross,  J.  {after  stating  the  foots), — 
The  main  contention  on  the  part  of  the  plain- 
tiff in  error  is  that  the  contract  was  not  as- 
signable, for  the  reason  that  it  entered  into 
it  because  of  the  personal  characteristics  of 
F.  E.  Harmon,  relying  on  his  ability  to  sell 
the  Reo  machines;  that  every  one  has  the 
right  to  select  and  determine  with  whom  he 
will  contract,  and  cannot  have  another  thrust 
upon  him  without  his  consent.  Conceding  to 
the  fullest  the  latter  proposition,  it  does  not 
apply  to  this  case,  for  this  contract  was  not 
made  with  F.  E.  Harmon  individually,  but 
with  the  Harmon  Motorcar  Company  of 
which,  according  to  the  express  terms  of  the 
contract,  he  «vas  president.  In  their  brief 
counsel  for  the  plaintiff  in  error  say: 

"The  Harmon  Motorcar  Company  men- 
tioned in  said  contract  was  supposed  by  the 
plaintiff  in  error,  the  Northwest  Auto  Com- 
pany, to  be  a  corporation,  and  the  record 
shows  that  tliere  had  formerly  been  a  corpora- 
tion known  as  the  McKenua-Harmon  Com- 
pany. Mr.  McKenna  afterwards  retired,  and 
it  was  sought  to  change  the  name  of  the  com- 
pany to  the  Harmon  Motorcar  Company,  and 
papers  seem  to  have  been  prepared  with  that 
Mid  in  view;  but  such  consummation  seems 
never  to  have  been  brought  about,  owing  to 
the  fact  that  the  papers  were  never  legally 
filed..  The  business,  however,  of  what  had  for- 
merly been  the  McK^nna-IIarmon  Company, 
continued  to  be  transacted  under  the  name 
of  the  Harmon  Motorcar  Company.  As  above 
stated,  the  plaintiff  in  error  assumed,  in  deal- 
ing with  the  Harmon  ^Motorcar  Company, 
that  it  was  a  corporation,  and  that  F.  K. 
Harmon  was  the  president  and  general  man- 
ager of  the  same,  and  it  was  in  full  reliance 
upon  F.  £.  Harmon  individually  having  full 
control  of  the  management  and  operation  of 
the  business  that  said  contract  was  entered 
into.  No  negotiations  were  made  with  any 
person  in  connection  with  said  contract  other 
than  F.  E.  Harmon.  If  the  Harmon  Motor- 
car Comopany  was  not  a  corporation  under 
the  facts  as*  they  exist,  then  the  Harmon 
Motorcar  Company  was,  »o  far  as  the  plain- 
tiff in  error  was  concerned,  merely  the  trade- 
name of  F.  E.  Harmon." 

It  is  not  contended,  either  in  the  plcadingt^ 
or  proofs,  that  the  contract  as  executed  was 
not  the  mutual  agreement  of  the  parties,  nor 
that  any  mistake  or  false  representation  was 
at  any  time  made.  Indeed,  we  find  in  the 
record  this  admission  of  counsel  for  tho 
plaintiff  in  error: 
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'The  evidence  clearly  shows  that  the  Har- 
mons believed  implicitly  they  were  a  corpora- 
tion organized  under  the  name  of  the  Har- 
moB  Motorcar  Company.  Now,  it  is  funda- 
mental they  couldn't  deceive  anybody  action- 
ably, unless  they  did  it  deliberately  and 
knowingly." 

Hie  contract  was  executed  by  each  party 
as  a  corporation,  and  contained  no  provision 
ri^arding  the  personal  sen'ices  of  F.  £.  Har- 
mon or  any  other  particular  person.  With- 
out conflict  the  evidenoe  shows  that  a  cor- 
poration called  McKenna-Harmon  Company 
was  engaged  in  the  business  of  selling  motor- 
cars, having  commenced  such  business  in 
1912,  and  that  McKenna  shortly  thereafter 
sold  his  stock  in  that  corporation  to  F.  £. 
Harmon  and  liis  wife  (the  present  defend- 
ajit  in  error),  and  that  steps  were  thereafter 
taken  to  change  the  name  of  the  corporation 
to  Harmon  Motorcar  Company,  and  that 
papers  were  executed  te  carry  that  intention 
into  eiFect  and  left  with  an  attorney  to  be 
filed,  who  neglected  to  do  so,  of  which  fact 
neither  [837]  of  the  parties  to  the  contract 
here  involved  had  knowledge  until  February, 
1915 — it  being  theretofore  supposed  by  both 
parties  to  this  contract  that  the  papers  re- 
ferred to  had  been  filed.  The  parties  Jiaving 
contracted  and  dealt  with  each  other  as  cor- 
porationsy  each  is  estopped  to  deny  the  cor- 
porate capacity  of  the  other.  Whitney  v. 
Wyman,  101  U.  S.  392,  25  U.  S.  (L..ed.) 
1050;  Ivy  Press  v.  McKechnie,  88  Wash.  643, 
153  Pac.  1067. 

It  appears  without  dispute  that  the  con- 
tract' was  prepared  by  the  plaintiff  in  error, 
expressly  reserving  therein  the  right  to  can- 
eel  it  in  but  two  instances,  to  wit,  in  those 
instances  specified  in  paragraphs  2  and  8. 
The  contention  that  the  right  of  cancellation 
on  the  part  of  the  plaintiff  in  error  also  arose 
from  that  clause  of  paragraph  3  by  which 
the  seller  reserved  the  right  to  reapportion 
the  territory  at  any  time  during  the  life  of 
the  contract,  if  in  the  opinion  of  the  seller 
the  dealer  was  not  properly  promoting  the 
sale  of  the  cars,  is  without  merit.  It  is  ap- 
parent from  the  mere  reading  of  that  clause 
that  it  was  designed  only  to  secure  to  the 
seller  proper  effort  on  the  part  of  the  dealer 
to  make  sales  of  the  cars,  and  in  the  event 
the  latter  did  not,  in  the  opinion  of  the 
seller,  make  such  effort,  then  to  confer  upon 
the  seller  the  right  to  again  apportion  the 
territory  it  had  by  the  contract  assigned  to 
the  dealer  within  whi<fli  to  make  sales.  Such 
is  the  clear  and  only  meaning  that  can  be 
properly  drawn  from  thd  express  language 
of  that  clause.  It  had  no  reference  even  by 
inference  to  any  cancellation  of  the  contract, 
which  was  expres8ly  provided  for,  as  has  been 
shown,  in  paragraphs  2  and  8. 

Nor,  according  to  the  record,  did  the  evi- 
dence in  the  case  afford  the  slightest  ground 
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for  complaint  of  any  lack  of  ^ort  on  the 
part  of  the  dealer  to  sell  the  cars  within  the 
allotted  territory.  On  the  contrary,  it  shows 
without  conflict  that  the  Harmon  Motorcar 
Company  was  well  equipped  for  the  business 
it  undertook  under  the  contract,  having  one 
of  the  best  locations  in  the  city  of  Seattle, 
subagenoies  in  various  parts  of  the  territory 
assigned  to  it,  a  well-equipped  service  and 
repair  shop  and  garage  in  Seattle,  promptly 
sold  all  the  cars  the  plaintiff  in  error  de- 
livered to  it,  had  procured  purchasers  for  a 
large  number  of  the  remaining  cars  the  plain- 
tiff in  error  had  contracted  to  deliver,  and 
had  made  urgent  and  repeated  requests  of  the 
plaintiff  in  error  for  such  delivery  without 
avail,  and  there  was  evidence  given  tending 
to  show  that  it  could  and  would  have  easily 
sold,  within  the  allotted  territory  and  within 
the  time  specified  in  the  contract,  the  whole 
of  the  remaining  number  of  cars  the  plain- 
tiff in  error  agreed  to  sell  and  deliver  to  it. 
For  tJie  appellant's  default  in  that  regard  we 
therefore  regard  it  as  clear 'that  the  defend- 
ant in  error  was  properly  awarded  by  the 
jury  damages  in  the  amount  that  she  and 
her  predecessor  in  interest  would  have  real- 
ized, had  the  plaintiff  in  error  performed 
its  part  of  the  contract.  Fifty-seven  of  the 
100  cars  the  plaintiff  in  error  contracted  to 
sell  and  deliver  to  the  Harmon  Company  the 
latter  company  had,  according  to  the  uncon- 
ti'adicted  evidence,  actually  sold,  while  the 
plaintiff  in  error  actually  delivered  but  0 
of  them ;  and  there  was  abundant  evidence  to 
justify  the  jury  [838]  in  finding  in  effect 
that  the  remaining  43  cars  could  and  would 
)uive  been  sold  within  the  stipulated  time, 
had  the  plaintiff  in  error  observed  its  agree- 
ment to  deliver  them.  That  such  reasonably 
certain  profits  are  recoverable  as  damages  is 
well  settled.  Anvil  Min.  Co.  v.  Humble,  153 
U.  S.  540,  14  S.  Ct.  876,  38  U.  S.  (L.  ed.) 
814;  U.  S.  V.  Behan,  110  U.  S.  338,  4  S.  CL 
81,  28  U.  S.  (L.  ed.)  188;  Wakeman  v. 
Wheeler,  etc.  Mfg.  Co.  101  N.  Y.  205,  4  N. 
E.  264,  54  Am.  Hep.  676;  Federal  Iron,  etc. 
Bed  Co.  V.  Hock,  42  Wash.  668,  85  Pac.  418. 
Plaintiff  in  error  points  to  the  provision  of 
paragraph  10  to  the  effect  that  the  shipment 
of  the  machines  covered  by  the  contract 
should  be  "subject  to  prior  orders  of  other 
dealers,  and  as  the  business  of  the  manu- 
facturer will  permit,"  and  contends  that  not 
more  than  40  or  50  cars  could  have  been  fur- 
nished by  the  plaintiff  in  error  subsequent 
to  the  termination  of  the  contract,  had  it  not 
been  broken.  It  was,  however,  shown  by 
the  plaintiff  in  error's  own  records  th  it  prior 
to  tlie  execution  of  the  contract  here  involved 
it  had  contracted  to  sell  and  deliver  only  60 
of  the  Keo  cars,  and  that  betweeii  October 
17,  1014,  and  July  31,  1915  (the  pernl  cov- 
ered by  the  contract),  it  had  received  from 
the  manufacturer  350  of  the  cars. 
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The  record  shows  that^  when  the  president 
of  the  plaintiff  in  error  went  to  Seattle  in 
response  to  the  telegram  from  F.  E.  Harmon, 
he  found  the  latter  in  jail  charged  with  dis- 
orderly conduct,  and  then  visited  the  place 
ot  business  of  the  Harmon  Motorcar  Com- 
pany, where  he  found  the  present  defendant 
in  error  in  charge.  There  was  conflict  in  the 
testimony  regarding  what  occurred  between 
the  two  in  respect  to  the  contract  and  the 
financial  ability  of  the  defendant  in  error  to 
carry  out  the  obligations  imposed  thereby  on 
the  Harmon  Motorcar  Company.  The  record 
shows  that,  after  the  arrival  of  Vogler,  the 
president  of  the  plaintiff  in  error,  in  Seattle, 
in  response  to  Harmon's  telegram,  the  latter 
assigned  all  of  his  stock  in  the  McKenna- 
Harmon  Company,  as  well  as  all  of  his  in- 
terest in  the  Harmon  Motorcar  Company,  to 
the  defendant  in  error,  which  assignments, 
according  to  the  testimony  of  the  latter,  were 
made  at  the  instance  of  Vogler,  of  which  tes- 
timony we  find  no  contradiction  in  the  evi- 
dence, but,  <m  the  contrary,  some  confirma- 
tion of  it  in  this  excerpt  from  the  answer  of 
the  defendant  in  the  action: 

'  'The  defendant  states  to  the  court  that, 
liad  the  plaintiff  been  able  to  secure  the  capi- 
tal necessary  to  conduct  the  business,  and 
had  slie  been  able  to  have  carried  out  said 
contract,  this  defendant  would  have  been 
ready  and  willing  to  have  had  the  same  car- 
ried out  by  her  as  representing  the  said  Har- 
mon Motorcar  Company;  that  this  defendant 
only  terminated  said  contract  when  finallv 
informed  that  neither  the  plaintiff  nor  the 
Harmon  Motorcar  Company  would  be  able  to 
fulfill  the  contract  or  carry  it  out  by  its 
terms  or  otherwise." 

There  w^as  testimony  given  on  behalf  of 
the  plaintiff  in  error  to  the  effect  that  during 
Vogler's  stay  of  about  a  week  in  Seattle  he 
ascertained  that  the  defendant  in  error  had 
not  the  financial  ability  to  carry  out  the 
contract  of  the  Harmon  Motorcar  Company, 
and  on  [839]  his  return  to  Portland  he  di- 
rected the  cancellation  of  the  contract  in  and 
by  this  letter: 

Northwest  Auto  Co.,  Inc. 
Registered. 

Portland,  Ore.  Feb.  22,  1915. 

« 

Harmon  Motorcar  Company,  Seattle, 
Wash. — Gentlemen:  We  herewith  give  you 
notice  that  we  are  obliged  to  cancel  the  con- 
tract covering  the  sale  of  Reo  cars  and  parts 
now  existing  between  us.  The  factory  advise 
that,  owing  to  the  condition  of  affairs  at 
present  existing  in  Seattle,  for  the  best  in- 
terests of  all  concerned,  it  is  desirable  that 
a  change  be  made.    We  will  call  your  atten- 


tion also  to  the  the  clause  attached  to  the 
contract  regarding  the  payment  of  a  certain 
note,  which  note  has  not  been  paid  as  agreed. 
Under  the  circumstances,  therefore,  we  will 
consider  the  contract  canceled  ten  dayt  from 
to-day,  as  per  clause  No.  3  in  same. 

Yours  very  truly. 
Northwest  Auto  Company, 
WJC  £  By  W.  J.  H.  Clark,  Seqr. 

Regarding  the  note  referred  to  in  the  fore- 
going letter  and  in  the  contract,  the  evidence 
showed  without  dispute  that  it  was  fuUy  p»id 
long  before  the  letter  of  cancellation  was 
written — paid,  it  is  true,  in  installments,  but 
such  installments  were  accepted  by  the  plain- 
tiff in  error  without  any  objection.  It  is 
needless  to  cite  authorities  to  the  effect  that 
by  such  acceptance  the  plaintiff  in  error  is 
bound. 

The  only  other  reason  assigned  for  the 
breaking  of  the  contract  was  '^he  opnditton 
of  affairs"  at  the  time  existing  in  Seattle, 
by  which,  according  to  the  brief  of  the  plain- 
tiff in  error,  was  meant  the  financial  inability 
of  the  defendant  to  carry  out  on  behalf  of 
the  Harmon  Motorcar  Company  its  part  of 
the  contract.  But  the  conclusive  answor  to 
that  contention  is  that  there  was  abundant 
evidence  to  the  contrary,  which  the  jury  by 
its  verdict  found  in  effect  to  be  true. 

The  remission  made  by  the  defendant  in 
error  of  $893.95  from  the  amount  of  dam- 
ages fixed  by  the  jury  appears  to  have  been 
made  lest  it  should  be  held  that  the  estimates 
of  selling  the  43  cars  remaining  unsold  at  the 
time  of  the  cancellation  of  the  contract  were 
erroneous.  Looking  at  the  whole  record,  we 
are  unable  to  hold  the  verdict,  thus  corrected, 
unwarranted  by  the  proof,  and  deeming  it 
unnecessary  to  make  special  mention  of  any 
other  points  made  in  argument,  the  judgment 
is  afilrmed. 


NOTE. 

The  reported  case,  construing  an  autottio- 
bile  sales  agency  contract,  holds  that  «  pro- 
vision giving  the  principal  the  power  to  re- 
apportion the  territory  is  designed  only  for 
his  protection  in  case  the  agent  falls  prop- 
erly to  promote  sales  and  cannot  be  exercised 
for  any  other  reason.  It  is  also  held  that, 
under  the  facts  shown,  the  agent  is  entitled 
on  a  breach  of  the  contract  by  principal  to 
recover  the  prospeotive  profits  on  the  sale  of 
his  full  allotment  of  oars.  The  nature  and 
construction  of  automobile  salee  agency  con- 
tracts are  discussed  at  length  in  the  note  to 
Studebaker  Corp.  v.  Hanson,  Ann.  Cat.  19I7£ 
557. 
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8ed«etloA  «  OCer  of  Manias*  a«  1^** 
fense. 

Under  Cr.  Code  1912,  §  389,  providing  that 
any  male  above  the  age  of  sixteen  years  who 
by  any  means  of  deception  and  promise  of 
marriage  seduces  any  unmarried  woman  shall, 
upon  conviction,  be  deemed  guilty  of  mis- 
demeanor, and  that,  if  the  defendant  in  anv 
action  shall  contract  marriage  with  such 
woman,  either  before  or  after  the  conviction, 
further  proceedings  shall  be  stayed,  an  un- 
accepted offer  of  marriage  does  not  come 
within  the  savings  clause. 

[See  15  Ann.  Cas.  1028.] 

Corrolioratiom  of  Proaoeutrlz. 

In  a  prosecution  under  such  section,  evi- 
dence is  held  to  sufficiently  corroborate  the 
testimony  of  the  prosecutrix,  so  that  the  jury 
might  have  reasonably  inferred  that  defend- 
ant did  not  intend  to  marry  her  when  he 
went  away  or  to  fulfil  his  promise  to  marry 
her  when  he  thereby  induced  her  to  consent 
to  intercourse. 

[See  note  at  end  of  this  ease.] 

Wliat    Comtitiitea    Sedvotion   —   False 
Promiae  of  Manias** 

Under  such  section  defendant's  promise  of 
marriage,  by  which  he  deceives  a  woman  and 
thereby  induces  her  to  surrender  her  virtue, 
without  intending  to  fulfil  his  promise,  is 
punishable. 

Instractioiui   —   Invadias   ProTinoe   of 
Jury, 

A  charge  that,  without  discussing  the  evi- 
dence, the  presiding  judge  thought  there  was 
some  evidence  as  to  every  ingredient  of  the 
<sime,  and  that  tiie  diUd  was  some  corrobo- 
ration, and  that  there  was  some  other  corrob- 
oration, is  not  objectionable  as  a  charge  on 
the  facts. 

Appeal  from  Circuit  Court,  Columbia  coun- 
ty:   Gaby,  Judge. 

Criminal  action.  Gk>dfrey  Whitaker  con- 
victed of  seduction  and  appeals.  The  facts 
are  stated  in  the  opinion.     Affirmed. 

DePass  d  DePaas  and  Alfred  Waltacef  Jr^ 
for  appellant. 
Solicitor  Cohh  for  respondent. 

[211]  Gabt,  C.J. — The  defendant  was  con- 
-victed  of  seduction  under  sec.  389  of  the 
Criminal  Code,  which  is  as  follows:  ''Any 
male  person  above  the  age  of  sixteen  years, 
'Who  shall  by  any  means  of  deception  and 
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promise  of  marriage,  seduce  any  immarried 
woman  in  this  State,  shall,  upon  conviction, 
be  deemed  guilty  of  a  misdemeanor,  and  shall 
be  fined  or  imprisoned  at  the  discretion  of 
the  Court;  but  no  conviction  shall  be  had 
under  this  section,  on  the  uncorroborated  tes- 
timony of  the  woman,  upon  whom  the  seduc- 
tion is  charged ;  and  no  conviction  shall  be  had, 
if  on  the  trial  it  is  proved,  that  such  woman 
was  at  the  time  of  the  alleged  offense,  lewd 
and  unchaste:  Provided,  That  if  the  defend- 
ant in  any  action  brought  hereunder,  shall 
contract  marriage  with  such  woman,  either 
before  or  after  the  conviction,  further  pro- 
ceedings hereunder  shall  be  stayed.'' 

The  first  question  that  will  be  considered 
is  whether  there  was  %rror  on  the  part  of  his 
Honor,  the  presiding  Judge,  in  ruling,  that  an 
unaccepted  offer  of  marriage,  either  before  or 
after  conviction,  does  not  have  the  effect 
of  staying  proceedings  imder  the  statute. 

[212]  The  statute  provides,  that  if  the  de- 
fendant shall  contract  marriage,  further  pro- 
ceedings thereunder  shall  be  stayed.  An  offer 
to  contract  marriage,  is  an  entirely  different 
proposition,  and  does  not  come  within  the 
saving  clause  of  the  statute. 

Thorp  V.  State,  69  Tex.  Crim.  517,  129 
S.  W.  607,  29  L.R.A.(N.S.)  421;  Williams  v. 
State,  92  Miss.  70,  46  So.  146,  15  Ann.  Cas. 
1026;  McCullar  v.  State,  36  Tex.  Crim.  213, 
36  S.  W.  585,  61  Am.  St.  Rep.  847;  People 
V.  Hough,  120  Cal.  638,  52  Pac.  846,  65  Am. 
St.  Rep.  201. 

The  exceptions  raising  this  question  are 
overruled. 

The  next  question  to  be  determined  is, 
whether  there  was  any  testimony  corroborat- 
ing the  testimony  of  the  prosecutrix. 

Testimony  was  introduced  to  the  effect,  that 
the  defendant  had  asked  the  prosecutrix  to 
marry  him;  that  the  defendant  had  had  sex- 
ual intercourse  with  her,  and  that  she  had 
consented  because  he  had  promised  to  marry 
her;  that  she  thereafter  became  the  mother 
of  a  child;  that  defendant  went  away  for  a 
few  months  and  returned  shortly  before  the 
child  was  born;  that  when  he  was  absent, 
it  was  in  the  course  of  his  business  as  a 
railway  employee. 

There  was  also  testimony  introduced  in 
behalf  of  the  State,  as  to  certain  statements 
made  by  the  defendant,  that  he  would  marry 
the  prosecutrix  and  then  abandon  or  divorce 
her,  and  this  was  the  reason  assigned  by  her, 
for  refusal  to  marry  on  his  return. 

Tliere  was  testimony  introduced  on  behalf 
of  the  defendant,  that  he  had  never  had 
sexual  intercourse  with  the  prosecutrix,  and 
that  he  was  at  all  times  willing  to  marry  her. 

There  was  no  testimony  other  than  that  of 
the  prosecutrix,  as  to  the  intercoiurse  between 
her  and  the  defendant;  nor  any  admission 
by  the  defendant,  that  he  had  interoourse 


468 


CITE  THIS  VOL.  ANN.  CAS.  1&18E. 


[213]    with  her.     There  was  circumstantial 
evidence,  however,  tending  to  prove  such  fact. 

The  birth  of  the  child  shows,  that  some 
one  had  intercourse  with  the  prosecutrix. 
There  was  no  testimony  or  circumstances 
tending  to  show,  that  any  one  but  the  de- 
fendant had  connection  with  her.  This  was 
corroborative  of  her  testimony,  that  the  de- 
fendant had  intercourse  with  her. 

The  fact  that  the  defendant  went  away  for 
a  few  months,  and  did  not  return  until  a 
short  time  before  the  child  was  born,  tended 
to  show  that  he  was  fleeing  from  the  neighbor- 
hood, in  order  to  escape  punisliment  for  sc« 
ducing  the  prosecutrix,  especially  as  the  rec- 
ord fails  to  show,  that  he  explained  to  her, 
that  he  was  going  away  and  for  what  length 
of  time,  although  he  testified  he  was  in  love 
with  her,  and,  after  his  return,  again  asked 
her  to  marry  him,  and  that  she  then  consent- 
ed, but  afterwards  refused.  From  these  facts 
and  the  testimony  of  the  prosecutrix,  the 
jury  might  reasonably  have  drawn  the  in- 
ference, that  he  did  not  intend  to  marry  her 
when  he  went  away,  also  the  further  infer- 
ence, that  he  did  not  intend  to  fulfil  his 
promise  to  marry  her,  when  he  induced  her 
by  such  promise,  to  consent  to  allow  him  to 
have  intercourse  with  her. 

The  exceptions  raising  this  question  are 
overruled. 

The  next  question  that  will  be  considered 
is,  whether  there  was  error  on  the  part  of 
his  Honor,  the  presiding  Judge,  in  refusing 
to  charge  the  following  request:  "That  in 
order  to  convict  the  defendant,  you  must 
l}elieve  beyond  a  reasonable  doubt  from  the 
evidence,  that  the  defendant  seduced  the 
prosecutrix;  that  he  accomplished  this  se- 
duction first  by  a  promise  to  marry;  and 
second,  by  means  of  a  deception  other  than 
the  promise  to  marry;  and  if  the  evidence 
fail.*)  to  show  any  means  of  deception  other 
than  the  promise  to  marry,  then  the  prose- 
cution fails,  and  you  must  find  the  defend- 
ant not  quilty." 

[214]  His  Honor,  the  presiding  Judge, 
charged  the  jury,  that  there  must  be  not  only 
a  promise  of  marriage,  but  also  deception. 

The  appellant's  attorneys  seem  to  be 
under  the  impression,  that  the  means  of  de- 
ception should  be  other  than  the  mental  atti- 
tude of  the  seducer  when  he  makes  the  prom- 
ise of  marriage.  If  he  makes  a  promise  of 
marriage,  by  which  he  induces  the  woman 
to  surrender  her  virtue,  without  intending 
to  fulfil  his  promise,  and  thereby  deceives 
her,  then  his  conduct  is  in  violation  of  the  pro- 
visions of  the  statute,  and  he  is  punishable 
therejonder. 

The  exceptions  raising  this  question  are 
overruled. 

The  last  questions  presented  hj  the  excep- 
tions, is,  whether  his  Honor,  the  presiding 


Judge,  charged  upon  the  facts,  in  making  the 
following  statement,  in  the  presence  of  the 
jury:  '^Without  discussing  the  evidence,  I 
simply  say,  I  think  there  is  some  evidence, 
as  to  every  ingredient  of  the  crime.  I  think 
the  baby  is  some  corroboration,  but  still, 
there  is  other  corroboration." 

This  language  was  used  by  the  presiding 
Judge,  in  refusing  the  defendant's  motion 
for  the  direction  of  a  verdict  in  his  favor. 

It  cannot,  therefore,  be  successfully  con- 
tended, that  it  was  a  charge  on  the  laets. 

Appeal  dismissed. 


NOTE. 

Neoesnity  in  Criminal  Proaeovtima  for 
Seduction  tliat  Female  Sbould  be 
Corroborated,  and  Elements  to  Wbleb 
Corroboration  Must  Extend. 

The  necessity  of  the  corroboration  of  tlie 
female  in  a  prosecution  for  seduction,  depends 
entirely  on  the  terms  of  the  statute.  See 
Allen  V.  State,  162  Ala.  74,  19  Ann.  Cas.  867. 
Thus  it  has  been  held  recently  that  the  tes- 
timony of  the  female  need  not  be  corroborated 
in  the  absence  of  an  express  statutory  pro- 
vision requiring  it.  People  v.  Wright,  38 
Cal.  App.  171,  122  Pac.  836;  Bray  v.  U.  S. 
39  App.  Cas.  (D.  C.)  600.  But  it  is  declared 
by  the  statutes  of  many  jurisdictions  which 
have  been  applied  in  recent  cases  that  a  per- 
son charged  with  seduction  shall  not  be  con- 
victed on  the  uncorroborated  testimony  of 
the  female. 

Alabama, — Holland  v.  State,  11  Ala.  App. 
134,  66  So.  126;  Herring  v.  State,  14  Ala. 
App.  93,  71  So.  974. 

Arkansas, — Rogers  v.  State,  101  Ark.  45, 
141  S.  W.  491,  49  L.R.A.(N.S.)  1198;  Cook 
v.  State,  102  Ark.  363,  144  S.  W.  221 ;  Brooks 
v.  State,  126  Ark.  98,  189  S.  W.  669;  Smed- 
ley  V.  State,  130  Ark.  149,  197  S.  W.  275; 
Patrick  v.  State,  204  S.  W.  852. 

Indiana. — Hay  v.  State,  178  Ind.  478,  Ann. 
Cas.  1915C  336,  98  N.  E.  712. 

/(Mc«.— -State  v.  Cotter,  162  la.  398,  132 
N.  W.  760;  State  v.  Thomas,  158  la.  687, 
138  N.  W.  864. 

Mississippi. — Carter  v.  State,  99  Miss.  20fe, 
54  So.  805;  Lewis  v.  State,  111  Miss.  833,  72 
So.  241. 

Missouri. — State  v.  Long,  238  Mo.  383,  141 
S.  W.  1099 ;  State  v.  Teeter,  239  Mo.  475,  144 
S.  W.  445;  State  v.  Bruton,  253  Mo.  363, 
161  S.  W.  751;  State  v.  Long,  257  Mo.  199, 
165  S.  W.  748;  State  v.  Evans,  267  Mo.  163, 
183  S.  W.  1059 ;  State  v.  Schamel,  177  S.  W. 
351 ;  State  v.  Spears,  183  S.  W.  311 ;  State  v. 
Stoker,  190  S.  W.  294;  State  v.  Drummins, 
204  S.  W.  271. 


BOSTON,  ETC. 

2i6   U. 

North  Carolina. — State  v.  Mallonee,  154  N. 
C  200,  69  S.  E.  786;  State  v.  Pace,  159  N.  C. 
462,  74  S.  E.  1018;  State  v.  Cline,  170 
N.  C.  751,  87  S.  E.  106;  State  v.  Moody, 
172  N.  C.  967,  90  S.  E.  900. 

Oklahoma,— €\vick  v.  State,  9  Okla.  Crim. 
580,  132  Pac.  930;  Butts  v.  State,  12  Okla. 
€rim.  391,  157  Pac.  704. 

Oregon. — State  v.  Meister,  60  Ore.  469, 
120  Pac.  406 :  State  v.  Wallace,  79  Ore.  129, 
154  Pac.  430,  L.R.A.1916D  457. 

Pennsylvania. — Com.  v.  Weber,  259  Pa. 
St.  592,  103  Atl.  348. 

Rhode  /«l«iMf.— State  v.  Finn,  90  Atl.  721. 

South  Carolina. — State  v.  Livingston,  105 
S.  C.  251,  89  S.  E.  550;  State  v.  Griffin,  106 
S.  C.  283,  91  S.  E.  318.  And  see  the  reported 
case. 

South  Dakota, —SttLte  ▼.  Holter,  30  S.  D. 
353,  138  N.  W.  953. 

r«ww.— Nash  V.  State,  ^1  Tex.  Crim.  259, 
134  8.  W.  709;  Poulter  v.  State,  72  Tex.  Crim. 
140,  161  S.  W.  475 :  Hayes  v.  State,  72  Tex. 
Crim.  249,  162  S.  W.  870;  Murphy  v.  State, 
143  S.  W.  616;  Stapp  v.  State,  144  S.  W. 
941;  Knight  v.  State,  144  8.  W.  967;  Curry 
V.  State,  151  S.  W.  319;  Bishop  v.  State,  151 
S.  W.  821 ;  Gillespie  v.  State,  166  S.  W.  135 ; 
De  Roftsett  v.  State,  168  8.  W.  531 ;  Slaughter 
V.  State,  174  S.  W.  580;  Wood  v.  State,  182 
S.  W.  1122;  Gleason  v.  State,  183  S.  W. 
891 ;  Tindel  v.  State,  189  S.  W.  948 ;  Keel  v. 
State,  204  8.  W.  863. 

The  extent  to  which  the  testimony  of  the 
female  must  be  corroborated  in  order  to  sus- 
tain a  conviction  for  seduction  depends  large- 
ly on  the  statute  by  which  corroboration  is 
required.  Under  a  statute  requiring  corrobo- 
rtftion  without  specifying  the  elements  to 
which  it  must  extend  it  has  been  held  that 
it  is  not  necessary  that  the  female  should  be 
corroborated  ks  to  every  material  element  of 
the  crime,  it  being  enough  if  she  satisfies  the 
jury  that  she  is  worthy  of  belief.  Holland 
V.  State,  11  Ala.  App.  134,  66  So.  126;  Smith 
T.  State,  13  Ala.  App.  399,  69  So.  402. 

In  another  jurisdiction  it  is  held  under  a 
similar  statute  that  the  jury  must  find  that 
the  prosecutrix's  testimony  is  true,  and  also 
find  that  there  is  evidence  independent  of  her 
testimony  tending  to  connect  the  accused  with 
the  offense.  James  v.  State,  72  Tex.  Crim. 
155,  161  S.  W.  472. 

In  some  jurisdictions  the  seduced  female 
must  be  corroborated  as  to  her  previous 
chaste  character.  Carter  v.  State,  99  Miss. 
206,  54  Sq,  805;  Stete  v.  Moody,  172  N.  C. 
967,  90  S.  E.  900.  In  other  jurisdictions  no 
corroboration  is  necessary  on  that  point. 
Butts  V.  SUte,  12  Okla.  Crim.  391,  157  Pac. 
704;  State  v.  Meister,  60  Ore.  469,  120  Pac. 
406;  SUte  v.  Holter,  30  8.  D.  353,  138  N. 
W.  953. 

The  majority  of  the  statutes  which  have 
been  passed  on  in  recent  cases  provide  that 
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the  only  facts  as  to  which  corroboration  of 
the  female  is  required   are  the  promise  of 
marriage  and  the  sexual  intercourse. 

Arkansai.—Cook  v.  State,  102  Ark.  363, 
144  8.  W.  221 ;  Brooks  v.  State,  126  Ark.  98, 
189  S.  W.  669;  Smedley  v.  State,  130  Ark. 
149,  197  S.  W.  275;  Patrick  v.  State,  204 
S.  W.  852. 

Indiana. — Hay  v.  State,  178  Ind.  478,  Ann. 
Cas.  1915C  135,  98  N.  E.  712. 

/OMV.— State  v.  Cotter,  152  la.  398,  132 
N.  W.  760;  State  v.  Thomas,  158  la.  687,  138 
X.  W.  864. 

Missisaippi. — Carter  v.  State,  99  Miss.  206, 
54  So.  805;  Lewis  v.  State,  111  Miss.  833,  72 
So.  241. 

Oklahoma.— Cluck  v.  State,  9  Okla.  Crim. 
580,  132  Pac.  930;  Butts  v.  State,  12  Okla. 
Crim.  391,  157  Pac.  704. 

Oregon. — State  v.  Meister,  60  Ore.  469, 
120  Pac.  406. 

South  Carolina. — State  v.  Griffin,  106  S. 
C.  283,  91  S.  E.  318.  And  see  the  reported 
case. 

Texas.— N&Bh  v.  State,  61  Tex.  Crim.  259, 
134  S.  W.  709;  Poulter  v.  State,  72  Tex. 
Crim.  140,  161  S.  W.  475;  Hayes  v.  State, 
72  Tex.  Crim.  249,  162  8.  W.  870;  Gillespie 
V.  State,  73  Tex.  Crim.  685,  166  8.  W.  135: 
Slaughter  v.  State,  76  Tex.  Crim.  157,  174 
8.  W.  580 :  Murphy  v.  State,  143  8.  W.  616 ; 
Stapp  v.  State,  144  8.  W.  941 ;  De  Rossett  v. 
State,  168  8.  W.  631;  Wood  v.  State,  182  8. 
W.  1122;  Gleason  v.  State,  183  8.  W.  891; 
Tindel  v.  State,  189  8.  W.  948;  Keel  v.  State, 
204  S.  W.  863. 


BOSTON    AND   MAINE   BAIUtOAD 


V. 


United  States  Supreme  Court — April  15, 1918. 


»4^e  V.  a,  439;  SS  8.  Ct.  d54. 


Cavrl«M   of  Live   Stock  —   Limitation 
of  LiabiUty  —  Validity. 

A  provision  in  a  uniform  live  stock  agree- 
ment filed  with  the  Interstate  Commerce 
Commission  and  covering  an  interstate  ship- 
ment which  limited  the  shipper's  damages  for 
unusual  delay  resulting  from  negligence  to 
the  amount  actually  expended  by  the  shipper 
in  the  purchase  of  food  or  water  for  the 
stock  while  detained  is  invalid  as  a  contract 
exempting  the  carrier  from  liability  for  its 
own  negligence,  and  cannot  be  sustained  as 
a  contract  limiting  recovery  to  an  agreed 
valuation  in  consideration  of  a  reduced  rate. 

[See  note  at  end  of  this  case.] 
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BiU  of  lading  Form  —  ECeot  of  Fil- 
ing witli  Interstate  Commeroe  Com- 
mlMion. 

While  the  legal  conditions  and. limitations 
in  a  railroad  ■  company's  bill  of  lading,  the 
form  of  which  was  duly  filed  with  the  inter- 
state commerce  commission  as  part  of  its 
tariffs,  are  binding  until  clianged  by  that 
body,  illegal  conditions  and  limitations  are 
void  though  so  filed. 

Error  to  Supreme  Court  of  State  of 
Vermont. 

Action  by  E.  G.  Piper,  plaintiff,  against 
Boston  and  Maine  Railroad,  defendant. 
Judgment  for  plaintiff  in  trial  court.  Judg- 
ment aflirmed  by  Supreme  Court  of  Vermont. 
Defendant  brings  error.  The  facta  are  stated 
in  the  opinion.     Affibmed. 

Edwin  W,  LoAcrenoe  for  plaintiff  in  error. 
Marvelle  (7.  Wehh&r  for  defendant  in  error. 

[442]  Day,  J.— This  suit  was  brought  by 
Piper  against  the  Boston  &  Maine  Railroad 
to  recover  damages  for  loss  occasioned  by 
delay  in  delivering  cattle  as  a  result  of  the 
company's  negligence.  The  plaintiff  recovered 
damages  and  the  judgment  was  affirmed  by 
the  Supreme  Court  of  Vermont.  90  Ver- 
mont 176. 

The  plaintiff  shipped  the  cattle  upon  pay- 
ing the  reduced  rate  for  shipment  thereof 
under  the  Uniform  Live-stock  Agreement  con- 
taining among  other  things,  the  following: 

"The  same  has  been  received  by  said  carrier 
for  itself  and  on  behalf  of  connecting  car- 
riers, for  transportation^  subject  to  official 
tariffs,  classifications  and  rules  of  the  said 
company,  and  upon  the  following  terms  and 
conditions,  which  are  admitted  and  accepted 
by  the  shippers  as  just  and  reasonable.  .  .  . 
That  in  the  event  of  any  unusual  delay  or 
detention  of  said  live-stock,  caused  by  the 
n^ligence  of  the  said  carrier,  or  its  employ- 
ees, or  its  connecting  carriers,  or  their  em- 
plc^ees,  or  otherwise,  the  said  shipper  agrees 
to  accept  as  full  compensation  for  all  loss 
or  damage  sustained  thereby  the  amount  ac- 
tually expended  by  said  shipper  in  the  pur- 
chase of  food  and  water  for  said  stock,  while 
so  detained.  .  .  .  And  E.  Q.  Piper  does 
hereby  acknowledge  that  he  had  the  option 
of  shipping  the  above  described  live-stock  at 
a  higher  rate  of  freight  according  to  the 
official  tariffs,  classifications  and  rules  of  the 
said  carrier  and  connecting  carriers,  and 
thereby  receiving  the  security  of  the  liability 
of  the  said  carrier  and  connecting  railroad 
and  transportation  companies  as  common  car- 
riers, of  the  said  live-stock  upon  their  re- 
spective roads  and  lines,  but  has  voluntarily 
decided  to  ship  the  same  under  this  contract 


at  the  reduced   rate  of   freight  above  first 
mentioned." 

The  tariffs  in  effect  at  the  time  the  ship- 
ment moved  [443]  provided  for  a  rate  of  $42^ 
when  the  Uniform  Live-stock  Agreement  wa^ 
signed  and  that: 

"Live  stock  will  be  taken  at  the  reduced 
rates  fixed  in  the  tariff  only  when  a  ITniform 
Live  Stock  Contract  is  executed  by  the 
station  agent  and  the  consignor,  and  when 
the  release  on  the  back  of  said  contract  is 
executed  by  man  or  men  who  are  to  accom- 
pany said  live  stock.  If  consignor  refuses  to 
execute  a  Uniform  live  Stock  Contract,  the 
live  stock  will  be  charged  ten  (10)  per  oent 
higher  than  the  reduced  rates  specified  herein, 
provided  that  in  no  case  shall  such  higher 
charge  be  less  than  one  (1)  per  cent  per 
one  hundred  pounds.*' 

The  company's  tariffs  were  duly  filed  with 
the  Interstate  Commerce  Commission  and 
contained  a  copy  of  the  Uniform  Live-stoek 
Contract  as  above  set  forth. 

Interstate  shipments  of  the  character  here 
in  controversy  made  upon  bills  of  lading,  and 
under  tariffs  filed  with  the  Interstate  Com- 
merce Commission,  have  been  the  subject  of 
frequent  consideration  in  this  court.  The 
binding  character  of  the  stipulations  of  the 
bill  of  lading,  and  of  the  rates  as  fixed  in 
the  filed  tariffs,  have  been  recognized  and  en- 
forced. St.  Louis,  etc.  R.  Co.  v.  Starbird, 
243  U.  S.  592,  37  S.  Ct.  462,  61  U.  S.  fL.  ed.) 
017,  and  previous  cases  in  this  court  therein 
cited. 

The  Carmack  Amendment  (4  Fed.  St.  Am. 
[2d  ed.]  506)  requires  the  initial  carrier  to 
issue  a  bill  of  lading,  and  carriers  are  obliged 
to  carry  the  articles  shipped  at  the  rates 
fixed  in  the  published  tariffs.  Many  decisions 
of  this  court  have  held  that  the  carrier  may 
offer  to  the  shipper  and  the  shipper  may  be 
bound  by  a  contract  which  limits  recovery  to 
a  valuation  declared  by  the  shipper  in  con- 
sideration of  the  reduced  rate  for  the  car- 
riage of  the  freight.  'DiiB  rule  was  stated 
in  an  early  case  arising  after  the  passage  of 
the  Carmack  Amendment,  Adams  Express  Co. 
v.  Croninger,  226  U.  S.  491,  500,  610,  33  8.  Ct. 
148,  57  U.  S.  (L.  ed.)  314,  44  L.R.A.(N.S.) 
257,  and  has  been  frequently  reiterated  since. 

In  the  cases  in  which  the  recovery  for  the 
lesser  valuation  [444]  has  been  affirmed,  the 
shipper  was  offered  an  opportunity  to  recover 
a  greater  sum  than  the  declared  value  upon 
paying  a  higher  rate  to  the  carrier.  The 
shipper  was  offered  alternative  recoveries 
based  upon  different  valuations  upon  the  pay- 
ment of  different  rates,  and  was  held  bound 
by  the  one  chosen.  Such  contracts  of  ship- 
ment this  court  has  held  not  to  be  in  con- 
travention of  the  settled  principles  of  the 
common  law  preventing  a  carrier  from  con- 
tracting against  liability  for  losses  resulting 
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from  its  own  negligence,  and  are  lawful  limi- 
tations upon  the  amount  of  recovery  binding 
upon  the  shipper  npon  principles  of  estoppel. 
Hart  Y.  Pennsylvsnia  R.  Co.  112  U.  S.  331, 
6  8.  Ct.  151,  28  U.  S.  (L.  ed.)  717;  followed 
and  approved  since  the  passage  of  the  Car- 
mack  Amendment  in  Adams  Express  Co.  v. 
Croninger,  226  U.  S.  supra,  and  see  Wells, 
T.  Neiman-Marcus  Co.  227  TJ.  S.  469,  33 
S.  Ct.  267,  67  U.  S.  (L.  ed.)  600;  Kansas 
City  Southern  R.  Co.  v.  Carl,  227  U.  S.  639, 

33  S.  et.  391,  57  U.  S.  (L.  ed.)  683;  Chi- 
cago, etc.  R.  Co.  V.  Cramer,  232  U.  S.  490, 

34  8.  Ct.  383,  58  U.  S.  (L.  ed.)  697;  Boston, 
etc.  R.  Go.  V.  Hooker,  233  U.  S.  97,  Ann.  Ca«. 
1916D  593,  34  S.  Ct.  526,  58  U.  S.  (L.  ed.) 
868,  LlR.A.1916B  450;  Atchison,  etc.  R.  Co. 
V.  Robinson,  233  U.  S.  173,  34  S.  Ct.  656, 
58  U.  B.  (L.  ed.)  901.  Furthermore  it  has 
been  held  that  a  low  valuation  will  not  pre- 
vent the  application  of  the  rule  making  the 
agreement  binding  upon  the  shipper.  George 
N.  Pierce  Co.  v.  Wells,  236  U.  S.  278,  285,  35 
S.  Ct  361,  59  U.  3.  (L.  ed.)  576,  583. 

While  the  rule  of  the  lesser  recovery  based 
upon  lesser  rates,  when  the  shipper  has  been 
given  the  option  of  higher  recovery  upon 
paying  a  higher  rate,  has  been  held  binding 
upon  tbe  shipper  so  long  as  the  published 
tariff  lemains  in  force,  this  court  has  not 
held  a  bill  of  lading  containing  a  limitation 
against  Kability  for  loss  caused  by  the  car- 
rier's negligence,  such  as  is  here  involved, 
to  be  eonelusive  of  the  shipper's  right  to 
recover.  In  the  previous  decisions  of  this 
court  upon  the  subject  it  has  been  said  that 
the  limited  valuation  for  which  a  recovery 
may  be  had  does  not  permit  the  carrier  to 
defeat  recovery  because  of  losses  arising  from 
its  own  negligence,  but  serves  [445]  to  Hz 
the  amount  of  recovery  upon  an  agreed  valu- 
ation made  in  consideration  of  the  lower  rate 
stipulated  to  be  paid  for  the  service. 

In  the  bill  of  lading,  now  under  consider- 
ation, there  is  an  express  agreement  limiting 
liability  from  unusual  delay  and  detention, 
caused  by  the  carrier's  negligence,  to  the 
amount  actually  expended  by  the  shipper  in 
the  purchase  of  food  and  water  for  his  stock 
while  so  detained.  This  stipulation  con- 
travenes the  principle  that  the  carrier  may 
not  exonerate  itself  from  losses  neigUgently 
caused  by  it,  and  is  not  within  the  principle 
of  limiting  liability  to  an  agreed  valuation 
which  has  been  made  the  basis  of  a  reduced 
freight  rate.  Such  stipulations  as  ate  here 
involved  are  not  legal  limitations  upon  the 
amount  of  recovery,  but  are  in  effect  at- 
tempts- to  limit  the  carrier's  liaMlity  for 
negligence  by  a  contract  which  leaves  prac- 
tically no  recovery  for  damages  resulting 
from  such  negligence.  While  this  provision 
was  in  the  bill  of  lading,  the  form  of  which 
nas  filed  with  the  Railroad  Company's  tariffs 


with  the  Interstate  Commerce  Commission, 
it  gains  nothing  from  that  fact.  The  legal 
conditions  and  limitations  in  the  carric•r'^ 
bill  of  lading  duly  filed  with  the  CommiB^iion 
are  binding  until  changed  by  that  body  (Kan- 
sas City  Southern  R.  Co.  v.  Carl,  227  U.  S. 
639,  654,  33  S.  Ct.  391,  57  U.  S.  (L.  ed.» 
683) ;  but  not  so  of  conditions  and  limita- 
tions which  are,  as  ia  this  one,  illegal,  and 
consequently  void. 

We  find  no  error  in  the  judgment  of  the 
Supreme  Court  of  Vermont,  and  the  same 
is  affirmed. 


NOTB. 

The  reported  case  holds  to  be  void  a  stipu- 
lation in  a  contract  for  the  carriage  of  livc^- 
stock  that  in  case  of  delay  or  detention  the 
shipper  shall  recover  only  his  actual  ex- 
penditure for  food  and  wato:  for  the  stock 
during  the  detention.  Such  a  limitation,  the 
court  holds,  rests  on  an  entirely  different 
principle  from  the  limitation  of  the  recovery 
to  an  agreed  valuation  which  is  permitted* 
by  the  Carmack  amendment.  As  to  the 
effect  of  the  Carmack  amendment  on  the 
right  of  a  carrier  to  limit  its  liability,  see 
the  note  to  St.  Louis  Southwestern  R.  Co.  v. 
Alexander,  Ann.  Cas.  1915B  77,  at  page  8€. 


INSURAKOE    COHPANT   OF   KORTH 
AMERICA  ET  AL. 

V. 

WELCH  ET   All. 

Oklahom^k  Supreme  Court — November  9,  1915. 
4P  Olcla.  eao;  154  Poo.  4«. 


XmamMuaea  —  Refl^ulatioa  —  Creatiom  of 
Board  —  VaUdity. 

Chapter  174,  Sess.  Laws  1915,  p.  340,  cre- 
ating a  state  insurance  board  and  providing 
for  the  regulation  and  control  of  rat«s  of 
premiums  on  insurance,  and  for  other  pur- 
poses therein  specified,  is  not  in  violation  of 
any  rights  of  the  companies  affected  therely 
doing  business  in  this  state  secured  to  tlicni 
by  the  Fourteenth  Amend,  to  the  Constitu- 
tion of  the  United  States,  and  is  within  The 
legitimate  police  power  of  the  state. 

[See  note  at  end  of  this  case.] 


The  business  of  insurance  affected  by  the 
provisions  of  said  act  ia  of  such  nature  and 
affected  with  such  a  public  interest  as  to 
justify  legislative  regulation  thereof  and  of 
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the  rates  charged  by  the  companies  engaged 
in  such  business. 

[See  note  at  end  of  this  case.] 

Same. 

It  is  within  the  power  of  the  legislature 
to  create  a  state  insurance  board,  and  to 
require  every  fire,  tornado,  and  plate  glass 
Insurance  company  and  every  insurance  com- 
l>any  granting  insurance  against  the  liability 
of  employers  to  file  with  said  board  a  schedule 
of  rates  charged  by  it  for  such  risks,  and  to 
prohibit  a  change  in  such  rates  except  after 
ten  days'  notice  to  said  board  of  such  contem- 
plated change,  and  authorizing  said  board, 
when  it  shall  determine  that  any  rate  is  ex- 
cessive or  unreasonably  high,  or  that  said  rate 
io  inadequate  to  the  safety  or  soundness  of  the 
company  granting  the  same,  to  direct  said 
company  to  file  a  higher  or  lower  rate,  con- 
mensurate  with  the  risk  and  further  requir- 
ing that  in  every  case  the  rate  shall  be  rea- 
sonable, when  provision  is  made  for  a  review 
of  the  orders  oi  said  board  by  the  courts. 

[See  note  at  end  of  this  case.] 

Same. 

Section  174,  Sess.  Laws  1915,  p.  340,  la 
not  violative  of  the  provisions  of  sections  22, 
23,  and  24  of  article  6  of  the  constitution, 
creating  the  insurance  department  and  the 
office  of  insurance  commissioner,  nor  does 
such  act  deprive^  the  insurance  commissioner 
of  any  powers  or  duties  conferred  upon  him 
by  the  constitution. 

[See  note  at  end  of  this  case.] 

Same. 

The  grant  to  the  legislature  of  specific  au- 
thority by  section  19,  art.  9  of  the  constitu- 
tion to  vest  in  the  corporation  commission  ad- 
ditional powers  and  duties  in  connection  with 
the  visitation,  regulation,  or  control  of  cor- 
porations, or  with  prescribing  and  enforcing 
rates  and  charges  to  be  observed  in  the  con- 
duct of  any  business^  where  the  state  has  the 
right  to  prescribe  the  rates  and  charges  in 
connection  therewith,  does  not  deprive  the  leg- 
islature of  its  power  to  regulate  and  control 
such  matters  or  to  create  the  state  insurance 
board  and  vest  it  with  the  powers  enumerated 
in  said  chapter  174,  Sess.  Laws  1915. 

[See  note  at  end  of  this  case.] 

Conatitutional  Iaw  —  Jvdioial  Review 
—  Persons  Entitled  to  Attack  Stat- 
ute •^  Prejndiee  from  Enforcement. 

This  court  will  not  pass  upon  the  consti- 
tutional it  v  of  an  act  of  the  legislature  nor 
of  any  of  its  provisions  until  there  is  pre- 
sented a  proper  case  in  which  it  is  made  to 
appear  that  the  person  complaining  is  en- 
titled to  the  benefits  of  said  act  or  about  to 
be  subjected  to  some  of  its  burdens  or  penal- 
ties. 

[See  19  Ann.  Cas.  175;  Ann.  Cas.  1915C 

HI.] 

Insurance  —  Regnl<^tion  ^  Validity. 

Exempting  domestic  mutual  fire  insurance 
companies  and  reciprocal  associations  and 
mutual  insurance  companies  and  reciprocal 
associations  doing  business  in  this  state  from 
the  provisions  of  said  act  does  not  render 
such  legislation  invalid  as  to  other  insurance 


companies,  as  denying  them  the  equal  pro- 
tection of  the  laws. 

[See  note  at  end  of  this  case.] 

Statutes  —  flkiiBeienoy  of  Title* 

The  title  of  the  act  is  sufficiently  compre- 
hensive to  embrace  the  various  provisions 
thereof. 

[See  generally,  1  Ann.  Cas.  584;  Ann.  Cas. 
1915A  79;  64  Am.  St.  Rep.  70.] 

Insurance  —  Ites:ulation  —  Validity. 

Provision  having  been  made  for  an  appeal 
to  this  court  from  any  regulation,  order  or 
rate  adopted  by  said  board,  said  provision 
gives  a  speedy  and  adequate  remedy,  and  an 
injunction  will  not  lie  to  restrain  said  board 
from  proceeding  in  a  matter  within  its  lawful 
jurisdiiition. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  District  Court,  Oklahoma  coualys 
Oldfield,  Judge. 

Action  by  Insurance  Company  of  North 
America  et  al.,  plaintiffs,  against  A.  L.  Welch, 
Insurance  Commissioner,  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  bring 
error.  The  facts  are  stated  in  the  opinion^. 
Affirmed. 

Burwell,  Crockett  d  Johnson  for  plaintiffs 
in  error. 

S.  P.  F reeling y  J.  H,  Miley  and  Umith  C. 
Matson  for  defendants  in  error. 

[622]  Habdy,  J.— Plaintiffs  in  error 
brought  suit  in  the  district  court  of  Okla- 
homa county,  on  behalf  of  themselves  and 
others  similarly  situated,  against  defendants 
in  error,  seeking  to  enjoin  defendants  in  error, 
as  the  State  Insurance  Board,  from  enforcing 
the  provisions  of  an  act  of  the  Legislature, 
referred  to  as  House  Bill  No.  70,  being  chap- 
ter 174,  Sess.  Laws  1915,  p.  340,  which  created 
a  State  Insurance  Board,  prescribed  the  pow- 
ers and  duties  thereof,  and  prescribed  certain 
regulations  in  reference  to  the  conduct  of 
insurance  within  this  state.  The  parties  will 
be  referred  to  as  they  appeared  in  the  trial 
court. 

[623]  Plaintiffs  alleged  that  the  Insurance 
Company  of  North  America  was  an  insurance 
company  duly  incorporated  under  the  laws  of 
the  State  of  Pennsylvania,  and  that  it  had 
complied  with  all  the  laws  of  this  state,  and 
was  licensed  to  do  business  within  the  state 
during  the  year  1915;  that  plaintiff  Ludlow 
was  its  general  agent,  having  charge  of  its 
business  within  this  state,  and  that  plaintiff 
McDaniels  was  the  local  agent  of  said  com- 
pany in  the  city  of  Norman,  Okla.  The  peti- 
tion then  alleged  the  passage  of  House  Bill 
No.  70,  creating  the  State  Insurance  Board, 
to  be  composed  of  the   Insurance  Commis- 
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sioner.  Fire  Marshal  and  a  third  member  to 
be  appointed  by  the  Governor,  and  that  in 
pursuance  thereof  the  Governor  hftd  appoint- 
ed Hon.  W.  R.  Samuels  as  secretary  of  said 
insurance  board,  which  board  had  thereafter 
organiaed  and  promulgated  certain  rules  and 
regulations  for  the  government  of  said  board 
and  the  insurance  companies  and  their  agents 
doing  .business  within  this  state.  The  ease 
came  on  for  hearing  on  the  application  of 
plaintiffs  for  a  temporary  injunction,  on  the 
7th  day  of  August,  1916,  at  which  time  evi- 
dence was  introduced,  when  the  court  denied 
the  temporary  injunction,  and  plaintiffs  bring 
error. 

The  petition  attacks  the  validity  of  said 
House  Bill  No.  70  on  the  ground  that  it  is  in 
violation  of  the  Constitution  of  the  United 
States  and  the  Constitution  of  this  state,  an 
unwarranted  interference  with  the  power  of 
plaintiffs  to  contract,  a  deprivation  of  prop- 
erty without  due  process  of  law,  and  a  denial 
of  the  equal  protection  of  the  laws.  Counsel 
in  their  brief  and  oral  argument  concede  the 
right  of  the  state  to  regulate  the  rates 
charged  by  insurance  companies,  but  do  not 
concede  the  validity  of  other  regulations  pre- 
scribed by  the  act. 

[624]  The  power  of  the  state  to  regulate 
the  business  of  insurance  has  frequently  been 
before  the  courts  in  recent  years.  This  ques- 
tion waa  presented  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Kansas 
in  the  case  of  Grerman  Alliance  Ins.  Co.  v. 
Barnes,  180  Fed.  769.  The  Legislature  of 
Kansas  had  passed  a  law  conferring  upon 
the  Superintendent  of  Insurance  of  that  state 
authority  very  similar  to  the  authority  con- 
ferred upon  the  State  Insurance  Board  by 
HoQse  Bill  No.  70.  The  Kansas  act  was  in 
many  respects  similar  to  House  Bill  No.  70, 
and  some  of  its  sections  were  identical  with 
those  of  the  latter  act.  The  plaintiff  in  that 
case  sought  to  enjoin  the  Superintendent  of 
Insurance  from  proceeding  in  or  enforcing  the 
provisions  of  said  act,  and  urged  as  a  reason 
therefor  that  said  act  was  an  interference 
with  the  right  of  plaintiff  to  contract,  and 
that  it  waa  an  appropriation  by  the  state  of 
private  property  within  the  prohibition  of 
the  Fourteenth  Amendment,  and  that  it  was 
beyond  the  police  power  of  the  state  to  reg- 
ulate the  rates  charged  by  insurance  com- 
panies doing  business  in  that  state.  This 
contention  was  denied  by  the  court,  and  the 
injunction  refused;  the  court  being  of  the 
opinion  that  said  act  was  not  subject  to  the 
objections  enumerated.  The  case  was  ap- 
pealed to  the  Supreme  Court  of  the  United 
States,  and  in  German  Alliance  Ins.  Co.  v. 
Lewis,  283  U.  S.  389,  34  S.  Ct.  612,  58  U.  S. 
(L.  ed.)  1011,  L.R.A.1916C  1189,  the  judg- 
ment of  the  Circuit  Court  was  affirmed,  and 
Mr.  Justice  McKenna,  in  a  very  learned  opin- 
ion, set  at  rest  the  authority  of  the  state  in 


the  exercise  of  its  police  power  to  regulate 
the  business  of  insurance  and  the  rates  and 
charges  exacted  by  insurance  companies  in 
the  conduct  of  their  business. 

[626]  In  Citizens'  Ins.  Co.  v.  Clay,  197 
Fed.  435,  in  the  United  States  District  Court 
for  the  Eastern  District  of  Kentucky,  an  act 
of  the  Legislature  of  that  state  was  under 
review  which  created  a  State  Insurance  Board 
empowered  to  require  certain  data  to  be  fur^ 
nished  by  companies  doing  business  in  the 
state,  and  therefrom  to  establish  rates  for 
such  companies.  The  court  there  stated  the 
principle  that  the  business  of  insurance  was 
one  which  from  its  character  was  of  a -quasi 
public  nature  and  subject  to  reasonable  state 
regulations,  and  that  said  act  was  not  viola- 
tive of  the  Federal  Constitution  as  depriving 
plaintiff  of  its  property  without  due  process 
of  law,  or  denying  it  the  equal  protection 
of  the  laws. 

The  Supreme  Court  of  Nebraska,  in  State 
V.  Howard,  96  Neb.  278,  147  N.  W.  689,  fol- 
lowing the  opinion  of  the  Circuit  Court  for 
the  Eastern  District  of  Kansas  and  the  Su- 
preme Court  of  the  United  States  in  German 
Alliance  Ins.  Co.  v.  Lewis,  supra^  held  that 
an  act  of  the  Legislature  of  that  state  reg- 
ulating the  business  of  insurance  was  valid. 

In  Welch  v.  Maryland  Casualty  Co.  47 
Okla.  293,  147  Pac.  "^1046,  L.R.A.1916E  708, 
this  court  said: 

''That  the  state,  in  the  exercise  of  its  polices 
power,  may  fully  and  completely  regulate  the 
insurance  business  is  no  longer  a  debatable 
question.  This  proposition  is  too  well  settled 
to  require  citation  of  authority  to  sustain  it." 

The  power  of  the  state,  then,  to  regulate 
the  business  of  insurance  and  the  rates  to  be 
charged  by  the  companies  engaged  *in  that 
business  seems  not  to  admit  of  doubt,  and 
it  cannot  be  successfully  urged  that  it  is  not 
within  the  police  power  of  the  state  to  pre- 
scribe reasonable  regulations  affecting  this 
business. 

[626J  The  act  is  further  challenged  because 
the  powers  therein  enumerated  are  conferred 
upon  the  State  Insurance  Board,  and  because, 
such  powers  being  legislative  in  their  charae- 
ter,  the  Legislature  may  not  delegate  them. 
We  recognize  the  principle  that  it  is  not 
within  the  power  of  the  Legislature  to  dele- 
gate its  legislative  functions  or  its  exclusive 
authority  to  declare  what  the  law  shall  be, 
but  it  is  generally  established  at  this  time 
that  the  Legislature  may  enact  a  law  which 
is  complete  in  itself,  having  for  its  aim  the 
accomplishment  of  sonic  general  public  pur- 
pose, and  may,  in  order  to  secure  the  ju^4t 
and  equitable  operation  of  the  law  thus  en- 
acted, delegate  the  power  within  definite  and 
valid  limitations  to  make  necessary  investiga- 
tions, determine  preliminary  facts,  and  pre- 
scribe suitable  rules  and  regulations  intended 
to  accomplish  the  operation  and  enforcement 
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or'  the  law  in  accordance  with  the  express 
Ingirilative  will.  A  familiar  illustration  of 
the  exercise  of  this  power  is  where  the  Legis- 
lature enacts  a  law  prescribing  that  rates  for 
iiter vices  by  railroads  and  other  common  car- 
riers shall  be  reasonable,  and  creates  a  board 
or  commission  with  power  to  investigate  and 
fix  rates  for  such  services,  subject  to  review 
by  the  courts.  The  reasoning  of  the  opin- 
ions is  usually  based  upon  the  extensive  and 
complex  character  of  the  business,  involving 
a  multitude  of  detail,  and  requiring  expert 
knowledge  to  conduct  intelligently  the  numer- 
ous separate  investigations,  and  the  necessity 
for  frequent  changes  and  adjustments  in  the 
rates  and  services,  which  would  render  it 
impossible  for  the  Legislature  to  acquire  the 
necessary  information  and  to  fix  just  and 
reasonable  rates  applicable  to  the  varying 
conditions  and  circumstances.  Direct  legis- 
lative control  has  been  tried  and  abandoned 
[627]  because  found  impossible,  for  the  rea- 
son that  the  business  of  the  common  carrier 
has  grown  and  extended  and  became  such  a 
large  and  indispensable  factor  in  our  com- 
plicated social  and  economic  life  that  the 
cumbersome  methods  of  direct  action  is  no 
longer  adequate  or  possible.  Railroad  Com- 
mission Cases,  116  U.  S.  307,  6  S.  Ct.  334, 
388,  1191,  29  U.  S.  (L.  ed.)  636;  Reagan  v. 
larmers'  Loan,  etc.  Co.  154  U.  S.  362,  14 
S.  Ct.  1047,  38  U.  S.  (L.  ed.)  1014;  Georgia 
R.  Co.  V.  Smith,  70  Ga.  694;  Hopper  v.  Chi- 
cago, etc.  R.  Co.  91  la.  639,  60  N.  W.  487; 
Texas  R.  Commission  v.  Houston,  etc.  R.  Co. 
00  Tex.  340,  38  S.  W.  750;  Chicago,  etc.  R. 
Co.  V.  Jones,  149  111.  361,  37  N.  E.  247,  24 
L.R.A.  141,  41  Am.  St.  Rep.  278;  State  v. 
Minneapolis,  etc.  R.  Co.  80  Minn.  191,  83  N. 
W,  60,  89  Am.  St.  Rep.  514;  State  v.  Atlantic 
Coast  Line  R.  Co.  56  Fla.  617,  47  So.  969, 
32  L.R.A.(N.S.)   639. 

In  recent  years  the  business  of  insurance 
has  grown  to  such  an  extent  that  its  rami- 
fications extend  to  practically  every  phase  of 
business  in  the  commercial  world,  and  the 
necessity  for  regulation  of  the  business  has 
become  more  and  more  apparent,  until  legis- 
lation having  that  purpose  was  enacted  and 
brought  into  review  before  the  courts,  with 
the  result  that  the  right  of  the  state  to  regu- 
late the  same  has  been  finally  determined. 
The  difficulty  of  direct  legislative  regulation 
is  present  in  the  insurance  business  to  the 
same  extent  as  in  the  business  of  common 
carriers.  To  illustrate:  In  order  to  prop- 
erly prescribe  rates  for  the  business  of  fire 
insurance  that  will  be  just  and  reasonable, 
it  becomes  necessary  to  know  the  location  of 
the  property,  the  character  of  the  neighbor- 
hood in  which  it  is  situated,  whether  city, 
town,  or  country,  and,  if  in  a  town  or  city, 
the  fire  protection  [628]  which  has  been  pro- 
vided, the  extent  of  the  water  supply,  and 
other  physical  conditions.    It  is  neeessary  to 


know  the  charcu^ter  of  the  property  to  be  in- 
sured, and,  if  a  building,  the  sice,  material 
of  which  it  is  constructed,  the  manner  of  its 
construction,  the  character  of  the  occupancy, 
the  construction  and  location  of  adjacent 
buildings,  the  occupancy  and  contents  there- 
of, and  the  manner  in  which  the  contents  are 
stored.  All  these  matters  enter  into  a  con- 
sideration of  the  question  as  to  what  rates 
are  just  and  reasonable.  It  is  thus  seen  that 
it  would  be  a  physical  impossibility  for  the 
Legislature,  which  ordinarily  meets  but  once 
in  two  years,  and  sits  for  a  limited  period 
of  time,  and  is  composed  of  membera  from  all 
of  the  varying  walks  and  occupations  of  life, 
to  make  the  necessary  investigations,  ascer- 
tain the  necessary  facts,  and  prescribe  rates 
tliat  are  just  and  reasonable  and  rules  and 
regulations  that  would  apply  to  the  varying 
conditions  and  circumstances,  which  would 
necessarily  have  to  be  considered  in  the  proper 
exercise  of  its  powers  in  this  regard.  So 
legislation  which  has  delegated  this  power 
to  a  board  or  other  officials,  in  connection 
with  proper  statutory  enactment,  has  been 
upheld.  German  Alliance  Ins.  Co.  v.  Barnes, 
189  Fed.  769;  German  Alliance  Ins.  Co.  ▼. 
Lewis,  233  U.  S.  389,  34  S,  Ct.  612,  58  U.  S. 
(L.  ed.)  1011,  L.R.A.1915C  1189;  Citizens' 
Ins.  Co.  V.  Clay,  197  Fed.  435;  State  v.  How- 
ard, 96  Xeb.  278,  147  N.  W.  689. 

Plaintiffs  insist  that  House  Bill  No.  70. 
in  so  far  as  it  attempts  to  confer  upon  the 
State  Insurance  Board  power  to  supervise 
and  regulate  rates  of  insurance  and  the  grant- 
ing and  revoking  of  insurance  agents'  license 
and  power  to  determine  the  form  of  policy 
that  should  [629]  be  used  and  to  cancel  li- 
censes of  the  companies  and  agents,  is  void 
because  said  act  is  in  conflict  with  sections 
22,  23  and  24  of  article  6  of  the  Constitution, 
which  are  as  follows: 

"Sec.  22.  Insurance  Commissioner — Duties 
— There  is  hereby  established  an  Insurance 
Department,  which  shall  be  charged  with  the 
execution  of  all  laws  now  in  force,  or  which 
shall  hereafter  be  passed,  in  relation  to  in- 
surance and  insurance  companies  doing  busi- 
ness in  the  state. 

"Sec.  23.  Insurance  Commiseicnef^—Term 
— Qualificafions. — ^There  shall  be  elected  by 
the  qualified  electors  of  the  state,  at  the  first 
general  election  a  chief  officer  of  said  depart- 
ment, who  shall  be  styled  'the  Insuranoe 
Commissioner.'  whoee  term  of  office  shall  be 
four  years:  Provided,  that  the  first  term  of 
the  Insurance  Commissioner,  so  elected,  shall 
expire  at  the  time  of  the  expiration  of  the 
term  of  office  of  the  first  Governor  elected. 
Said  Insurance  Commissioner  shall  be  at 
least  twenty-five  yean  of  age  and  well  versed 
in  insurance  matters. 

''Sec.  24.  Insurance  Oammis^umet^-Ajddi' 
tiimal  Duties, — ^The  Insurance  Commissioner 
shall  give  bond,   perform  such  duties,   aad 
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possess  such  other  qualifications  as  may  be 
prescribed  by  law." 

The  argument  is  made  that,  because  section 
23  provides  for  the  election  of  an  Insurance 
Commissioner,  who  shall  be  "the  chief  officer 
of  said  department,"  thereby  the  Legislature 
is  prohibited  from  creating  other  and  addi- 
tional offices  in  said  department  than  that 
of  Insurance  Commissioner,  and  imposing 
duties  upon  such  additional  officers,  unless 
they  be  subordinate  to  the  Insurance  Com- 
missioner, and  plaintiffs  cite  in  support  of 
this  argument  many  cases  in  which  were  ap- 
plied the  rule  that,  where  an  office  is  created 
by  or  imbedded  in  the  Constitution,  and  the 
duties  thereof  are  defined  by  [630]  that  in- 
stniment,  or  where  the  office  antedated  the 
Constitution,  and  its  duties  were  enumerated 
by  the  statute  at  the  time  the  Constitution 
was  adopted,  or  where  the  office  owed  its 
origin  to  the  common  law,  and  had  certain 
well-recog^ized  duties  attached  thereto,  or  in- 
herently connected  therewith,  or  forming  a 
substantial  part  thereof,  it  was  not  within 
the  power  of  the  Legislature  to  transfer  such 
duties  to  an  office  of  its  own  creation  or  to 
an  officer  selected  and  chosen  in  a  manner 
different  from  that  by  which  the  constitu- 
tional officer  was  named.  Conceding  the  cor- 
rectness of  the  rule  contended  for,  it  cannot 
have  any  controlling  application  here,  because 
by  section  22  of  article  6  an*  Insurance  De- 
partment is  created,  which  is  "charged  with 
the  execution  of  all  laws  now  in  force  or 
that  may  be  hereafter  passed  in  relation  to 
insurance  and  insurance  companies  doing 
business  in  the  state,"  and  no  duties  are  pre- 
scribed by  the  Constitution  for  the  insur- 
ance Commissioner,  but,  on  the  contrary,  by 
section  24  it  is  expressly  provided  that  he 
shall  perform  such  duties  as  may  be  pre- 
scribed by  law,  thereby  indicating  an  inten- 
tion npon  the  part  of  the  people  to  leave  to 
the  Legislature  the  determination  of  what 
duties  should  be  imposed  upon  the  commis- 
sioner, but  expressly  asserting  an  intention 
that  the  execution  of  all  laws  then  in  force 
or  which  should  thereafter  be  passed  should 
be  executed  by  the  Insurance  Department. 
The  argument  is  made  that  the  commissioner 
i.H  the  department.  This  argument  does  not 
appear  to  be  sound;  for,  if  it  had  been  the 
intention  of  the  people  in  adopting  the  Con- 
stitution to  prohibit  the  creation  of  any  other 
olficers  in  this  department,  it  would  have 
been  an  easy  matter  to  say  so  and  to  have 
created  only  the  office  of  Insurance  Commis- 
sioner, [631]  and  not  to  have  created  the  In- 
surance Department.  The  fact  that  the 
department  was  created  and  that  the  com- 
missioner was  designated  as  the  chief  officer 
would  imply,  on  the  contrary,  permission  to 
add  other  officers  to  the  department,  and  that 
the  department    so   constituted,   as   distinct 


from  the  Insurance  Commissioner,  should  be 
cliarged  with  the  execution  of  the  laws  upon 
the  subject  of  insurance.  In  determining  the 
effect  to  be  given  to  the  words  "chief  officer," 
as  applied  to  the  commissioner,  we  are  not 
aided  by  citation  to  any  authorities  where  a 
similar  question  has  been  considered  by  the 
courts,  nor  in  our  investigation  have  we 
found  any.  We  therefore  turn  to  the  Con- 
stitution and  the  laws  in  force  at  the  time 
of  its  adoption  in  order  to  ascertain,  if  pos- 
sible, the  effect  to  be  given  to  these  words 
as  used  in  the  connection  indicated.  Section 
3942,  Stat.  1898,  being  section  4715,  Rev. 
Laws  1910,  provides  that  a  summons  against 
a  corporation  may  be  served  upon  the  presi- 
dent, mayor,  chairman  of  the  board  of  di- 
rectors or  trustees,  or  other  chief  officer  of 
such  corporation,  and,  in  the  event  its  chief 
officer  is  not  found  in  the  coimty,  upon  cer- 
tain other  officers  designated  therein.  Here 
the  president,  mayor,  or  chairman  of  the 
board  of  directors  or  trustees  is  referred  to 
as  the  chief  officer  of  such  corporation,  but 
no  one  would  contend  that  such  officer  was 
the  only  officer  of  such  corporation,  or  that 
he  posssessed  supreme  power  as  such.  Sec- 
tion 6,  art.  7,  provides  for  the  election  of  a 
Chief  Justice  of  the  Supreme  Court,  whose 
duties  are  well  known.  Section  2,  art.  6, 
provides  that  the  supreme  executive  power  of 
the  state  shall  be  vested  in  a  chief  magis- 
trate, who  shall  be  styled  the  Governor  of 
the  State  of  Oklahoma,  but  the  Constitution 
created  other  [632]  officers  in  the  Executive 
Department,  and  conferred  upon  them  cer- 
tain powers  and  duties  independent  of  the 
Governor,  and  has  provided  for  the  creation 
of  certain  boards  of  which  the  Governor  is  a 
member  with  the  same  authority  as  any  other 
member  of  the  board,  as  may  be  noted  in  the 
following  instances:  Commissioners  of  the 
Land  Office  (article  6,  section  32) ;  State 
Board  of  Equalization  (article  10,  section 
21) ;  State  Board  of  Education  (article  13, 
section  5).  And  the  Legislature  in  various 
instances  has  created  certain  boards  and  com- 
missions of  which  the  Governor  is  a  mem- 
ber, possessing  like  powers  and  duties  with 
any  other  member;  for  example:  State  Game 
and  Fish  Commission  (section  3293,  Rev. 
Laws  1910).  By  section  6779,  Rev.  Laws 
1910,  the  State  Treasurer,  by  and  with  the 
consent  of  the  Grovernor  and  Attorney  Gen- 
eral, is  authorized  to  select  depositories  of 
the  public  funds,  and  the  three  officials  named 
are  authorized  to  approve  securities  offered 
for  such  deposits.  So,  by  chapter  6,  Sess. 
Laws  1907-08,  p.  125,  the  Governor  was  cre- 
ated a  member  of  the  State  Banking  Board. 
The  law  creating  the  banking  board,  pro- 
viding for  insurance  of  deposits,  was  under 
consideration  by  the  court  and  its  validity 
sustained  in   State  v.  Farmers'  Nat.  Bankv 
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47  Okla.  067,  150  Pac.  212;  Noble  State 
Bank  v.  Haskell,  22  Okla.  48,  97  Pac.  690. 

Here  we  have  constitutional  and  legislative 
construction  of  similar  terms  which  support 
our  conclusion  in  the  present  instance.  The 
powers  and  duties  of  the  various  executive 
officers,  with  three  exceptions,  are  defined  in 
the  Constitution,  and  in  the  following  cases 
provision  is  made  that  additional  duties  may 
be  prescribed  by  law:  Article  14,  creating  a 
Banking  Department  and  [633]  placing  same 
under  the  control  of  the  Banking  Commis- 
sioner; also  section  17,  art.  6,  prescribing 
certain  duties  to  be  performed  by  the  Secre- 
tary of  State,  and  which  further  provides: 
"He  shall  perform  such  other  duties  as  shall 
bo  prescribed  by  law."  In  article  6,  section 
19,  creating  the  office  of  State  Examiner  and 
Inspector,  certain  duties  are  prescribed,  and 
it  is  then  provided:  "Other  duties  and  pow- 
ers may  be  added  by  law."  Article  6,  sec- 
tions 28  and  29,  creates  the  office  of  Com- 
missioner of  Charities  and  Corrections, 
prescribing  certain  duties,  and  by  section  30 
it  is  provided  that  the  Legislature  shall  have 
the  power  to  alter,  amend,  or  add  to  the 
duties  or  grant  additional  authority  to  such 
commissioner.  In  the  provisions  in  reference 
to  the  Commissioner  of  Labor  and  Chief  Mine 
Inspector  no  duties  are  prescribed  for  them 
by  the  Constitution,  the  provision  as  to  their 
duties' being  similar  to  that  in  the  case  of 
the  Insurance  Commissioner,  thus  leaving  it 
to  the  Legislature  to  prescribe  what  duties 
shall  be  performed  by  such  officers.  The 
right  of  the  Legislature  to  create  an  office  and 
to  prescribe  the  powers  and  duties  thereof 
is  one  that  is  not  open  to  question  in  the 
absence  of  any  constitutional  limitation.  By 
article  5,  section  36,  it  is  provided: 

*'Soope  of  Authority  of  the  Legislature. — 
The  authority  of  the  Legislature  shall  extend 
to  all  rightful  subjects  of  legislation,  and 
any  specific  grant  of  authority  in  this  Con- 
stitution, nipon  any  subject  whatsoever,  shall 
not  work  a  restriction,  limitation,  or  exclu- 
sion of  such  authority  upon  the  same  or  any 
other  subject  or  subjects  whatsoever." 

That  the  creation  of  an  office  and  the  pre* 
scribing  of  its  duties  and  powers  it  is  right- 
ful subject  of  legislation  is  stated  in  29  Cyc. 
1368.  The  office  of  Fire  Marshall  was  created 
by  chapter  46,  Sess.  Laws  1910-11,  p.  114, 
[634]  and  by  that  act  he  was  required  to 
report  to  the  Insurance  Commissioner,  and 
his  salary  and  expenses  were  to  be  paid  out 
of  a  special  tax  upon  the  gross  premiums 
receipts  of  fire  insurance  companies.  Thus 
it  is  seen  that  the  Fire  Marshall  was  already 
an  officer  of  the  Insurance  Department. 
House  Bill  No.  70,  which  creates  the  Insur- 
ance  Board,  names  the  Insurance  Commis- 
sioner and  the  Fire  Marshal  as  two  of  Its 
members,  and  provides  for  the  appointment 
of  a  third  member  of  the  board,  designated 


as  secretary,  whose  duties  have  referenee  ta 
in»«uranee,  and  nothing  else.  The  board  is 
therefore  a  part  of  the  Insurance  Department, 
and  includes  in  its  personnel  all  the  officers 
of  that  department  as  now  constituted,  and 
the  duty  of  executing  the  laws  relating  to 
insurance  is  rightfully  imposed  upon  the 
board.  The  Insurance  Commissioner,  as  such, 
did  not  exist  at  the  time  of  the  adoption  of 
the  Constitution,  but  the  Secretary  of  State 
was  by  section  6553,  Wilson's  Rev.  &  Ann. 
Stat,  required  to  discharge  certain  duties 
under  then  existing  laws  in  reference  to  in- 
surance. He  was  not  authorized  to  regulate 
rates  of  insurance  companies,  nor  in  the  main 
discharge  the  duties  imposed  by  House  Bill 
No.  70  upon  said  Insurance  Board.  There- 
fore it  cannot  be  said  that  the  act  in  question 
comes  within  the  rule  of  the  authorities  re- 
lied upon  by  plaintiffs;  and  the  said  act  is 
not  unconstitutional  in  the  respects  under 
consideration.  Even  though  the  duties  im- 
posed upon  the  Insurance  Board  by  House 
Bill  No.  70  had  been  a  part  of  the  duties  of 
the  Superintendent  of  Insurance  at  the  time 
of  the  adoption  of  the  Constitution,  it  was 
within  the  power  of  the  people  to  redistribute 
the  executive  powers  of  the  state  government 
in  any  manner  they  saw  fit,  and  to  confer 
the  duty  of  enforcing  the  laws  [635]  relating 
to  insurance  upon  the  Insurance  Department, 
instead  of  an  Insurance  Commissioner,  as 
they  have  done  by  that  instrument,  ajid 
previous  conditions  existing  in  Oklahoma  Ter- 
ritory, had  they  been  different,  could  not 
have  the  effect  of  preventing  the  exercise  of 
such  power  nor  have  any  weight  with  the 
court,  except  as  they  may  have  been  con- 
sidered in  framing  the  Constitution. 

There  is  nothing  in  the  provisions  of  article 
0,  section  19,  of  the  Constitution  that  pre- 
vents the  enactment  by  the  Legislature  of  the 
act  under  consideration.  That  portion  of  the 
section  cited  declares  that: 

"The  commission  may  be  vested  with  such 
additional  powers,  and  charged  with  such 
other  duties  (not  inconsistent  with  this  Con- 
stitution) as  may  be  prescribed  by  law,  in 
connection  with  the  visitation,  regulation,  or 
control  of  corporations,  or  with  the  prescrib- 
ing and  enforcing  of  rates  and  charges  to  be 
observed  in  the  conduct  of  any  business  where 
the  state  has  the  right  to  prescribe  the  rates 
and  charges  in  connection  therewith.    .    .    ." 

It  is  apparent  that  the  power  to  regulate 
the  rates  and  business  of  insurance  was  not. 
by  the  provision  quoted,  delegated  to  the  Cor- 
poration Commission,  nor  has  the  Legisla- 
ture, under  the  authority  therein  given  to 
delegate  such  powers,  seen  fit  to  do  so,  and 
the  mere  fact  that  specific  authority  is  con- 
ferred upon  the  Legislature  to  vest  the  com- 
mission with  such  additional  powers  and 
duties  does  not  deprive  the  Legislature  of 
authority  to  pass  a  law  which  is  complete 
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in  itself,  regulating  the  business  of  insurance, 
and,  in  order  to  insure  a  practical  operation 
of  the  law^  delegating  to  the  Insurance  Board 
administrative  authority  to  make  the  neces- 
sary investigations,  ascertain  the  necessary 
facts,  and  prescribe  such  reasonable  rules  and 
regulations  as  may  be  [636]  necessary,  when, 
as  in  this  case,  a  review  of  the  orders  of  the 
board  in  this  regard  is  provided  for  in  the 
Supreme  Court.  Article'  5,  section  36,  Con- 
stitution. 

Various  provisions  of  the  act  are  attacked 
because,  it  is  said,  the  subjects  therein  em- 
braced are  not  included  within  the  title.  The 
provisions  under  consideration  in  this  respect 
all  have  reference  to  the  regulation  of  the 
business  of  insurance  and  insurance  com- 
panies and  their  agents.  The  argument  is 
made  that  the  title  of  the  act  is  not  suffi- 
ciently broad  to  justify  legislation  of  this 
character.    The  title  of  the  act  is  as  follows : 

"An  act  creating  a  State  Insurance  Board, 
providing  for  the  regulation  and  control  of 
rates  of  premiums  on  insurance  and  to  pre- 
vent discriminations  tlierein,  and  the  grant- 
ing and  revoking  insurance  agents'  license 
and  repealing  all  laws  or  parts  of  laws  in 
confliet  herewith,  and  declaring  an  emer- 
^ncy. 

Tliis  title  is  sufficient  to  include  within  its 
t^rms  a  law  generally  regulating  the  business 
of  insurance,  insurance  companies,  and  in- 
surance agents.  In  People  L.  Ins.  Co.  v.  State 
Treasurer,  31  Mich.  6,  the  title  of  the  act  was 
"An  act  to  establish  an  insurance  bureau.*' 
In  determining  that  the  provisions  of  the  act 
there  were  within  the  title,  the  court  said: 

"In  declaring  in  the  language  of  the  title 
that  the  act  was  one  'to  establish  an  insur- 
ance bureau,'  the  Legislature  must  be  under- 
iitood  as  saying  that  it  was  made  up  of  such 
provisions  and  details  as  were  deemed  suit- 
able for  the  object;  and  under  such  title,  and 
in  keeping  with,  and  in  furtherance  of,  the 
single  object  expressed,  it  was  competent  to 
go  further  than  to  enact  mere  organic  pro- 
visions. It  was  certainly  admissible  to  in- 
clude any  just  and  pertinent  regulations  re- 
F.pecting  the  course  of  action  to  be  observed 
by  the  bureau  as  a  state  agency  [637]  to- 
wards those  engaged  in  the  business  of  in- 
surance; and  it  was  equally  admissible  to 
include  any  just  and  appropriate  provision 
for  prescribing  the  duty  due  to  the  state  in 
the  matter  of  taxation  from  insurance  com- 
panies. The  fundamental  principle  of  the  law 
was  the  marking  out  the  reciprocal  rights  and 
duties  of  the  state  and  those  carrying  on  in- 
surance, and  io  provide  the  machinery  for 
administration,  in  so  far  as  the  state  by  a 
political   agency  might  properly  supervise." 

This  opinion  was  concurred  in  by  Mr.  Jus- 
tice Cooley,  author  of  an  able  work  on  Con- 
stitutional Limitations. 


In  the  case  of  State  v.  Matthews,  44  Mo. 
523,  the  title  of  an  act  under  consideration 
was  "An  act  to  create  an  Insurance  Depart- 
ment," and  in  sustaining  the  validity  of  the 
act  therein  involved  the  court  said: 

"The  act  *to  create  an  Insurance  Depart- 
ment' defines  the  duties  and  powers  of  the 
superintendent.  It  invests  him  with  certain 
authority  and  power  necessary  to  enable  him 
effectively  to  execute  and  enforce  the  law,  and 
make  it  subser^'c  the  object  for  which  it  was 
passed.  For  the  purpose  of  obtaining  in- 
formation and  thoroughly  understanding  the 
condition  of  insurance  companies,  they  were 
required  to  furnish  him  with  certain  state- 
ments and  facts;  and  a  refusal  to  comply 
with  that  duty  was  made  a  misdemeanor. 
Therefore,  whenever  they  fail  to  comply  with 
or  violate  the  provisions  of  the  said  thir- 
teenth section,  they  are  liable  to  be  proceeded 
Dgainst  for  a  misdemeanor.  ...  So  in 
the  organization  of  the  Insurance  Department 
it  was  necessary,  in  order  to  carry  out  the 
act,  to  empower  the  superintendent  to  do  cer- 
tain things;  but  the  power  would  have  been 
fruitless  without  authority  to  enforce  it.  To 
say  that  a  separate  chapter  must  be  enacted 
for  every  pl-ovision  in  the  framework  of  a 
law,  with  a  distinct  title,  would  be  almost 
impossible  and  wholly  ridiculous." 

[638]  The  title  of  the  act  involved  in  Hick- 
man V.  State,  62  N.  J.  L.  499,  41  Atl.  942, 
was  "An  act  to  provide  for  the  incorporation 
and  regulation  of  insurance  companies,"  and 
it  was  held  in  that  case  that  the  title  war- 
ranted legislation  regulating  the  business  in 
that  state  of  foreign  insurance  companies 
and  the  prosecution  of  their  agents  for  un- 
lawfully transacting  business  in  their  behalf. 
So  in  the  case  of  State  v.  Twining,  73  N".  J. 
L.  683,  64  AtL  1073,  1135,  under  an  act  en- 
titled "An  act  concerning  trust  companies," 
it  was  held  that  the  title  was  sufficiently 
broad  to  include  within  the  object  of  the  act 
legislation  including  not  only  trust  compa- 
nies, but  also  safe  deposit  and  trust  com- 
panies exercising  trust  powers,  and  any  regu- 
lation deemed  proper  to  enforce  the  provisions 
of  the  act  by  penalties  or  prosecution.  In 
the  case  of  People  v.  Superior  Ct.  100  Cal. 
105,  34  Pac.  492,  the  title  of  the  act  was 
"The  Bank  Commissioner's  Act,"  and  it  was 
held  to  be  sufficiently  general  in  its  scope  to 
warrant  legislation  regulating  the  banking 
business  and  provisions  for  the  enforcement 
thereof. 

The  rule  in  this  state  with  reference  to  the 
title  of  an  act  was  stated  in  Pond  Creek  v. 
Haskell,  21  Okla.  711,  97  Pac.  338,  as  follows: 

"Under  this  clause  of  the  Constitution,  the 
title  of  a  bill  may  be  very  general,  and  need 
not  specify  every  clause  in  the  statute,  it 
being  sufficient  if  they  are  all  referable  and 
cognate  to  the  subject  expressed;  and,  when 
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t^e  subject  is  expressed  in  general  terms, 
everything  which  is  necessary  to  make  a  com- 
plete enactment  in  regard  to  it,  or  which  re- 
sults as  a  complement  of  the  thought  con- 
tained in  the  general  expression,  is  included 
in  and  authorized  by  it." 

See  also  In  re  County  Com'rs,  22  Okla.  435, 
98  Pac.  557;  State  v.  Hooker,  22  Okla.  712, 
[639]  98.  Pac.  964;  Holcomb  v.  Chicago,  etc. 
K.  Co.  27  Okla.  667,  112  Pac.  1023;  Coyle 
V.  Smith,  28  Okla.  121,  113  Pac.  944;  Binion 
V.  Oklahoma  Gas,  etc.  Co.  28  Okla.  356,  114 
Pac.  1096 ;  Jefferson  v.  Toomer,  28  Okla.  658, 
116  Pac.  793;  Rea  v.  SUte,  29  Okla.  708, 
119  Pac.  235;  Leatherock  v.  Lawter,  45  Okla. 
715,  147  Pac.  324;  In  re  Ambler,  11  Okla. 
Crim.  449,  148  Pac.  1061. 

The  fact  that  penalties  are  imposed  for 
violation  of  the  provisions  ol  the  act  does  not 
render  these  sections  void  as  being  without 
the  title;  for  it  would  be  a  natural  comple- 
ment to  the  act  regulating  the  business  of  in- 
surance to  include  any  just  and  proper  pro- 
visions for  enforcing  IJie  duties  imposed  upon 
the  persons  and  companies  affected,  and  to 
prescribe  penalties  for  the  violation  thereof. 
Plumb  v.  Christie,  103  Ga.  700,  30  S.  E.  759, 
42  L.R.A.  181;  State  v.  Matthews,  supra; 
State  V.  Bernheim,  19  Mont.  512,  49  Pac.  441 ; 
Gothard  v.  People,  32  Colo.  11,  74  Pac.  890; 
Hartford  F.  Ins.  Co.  v.  Raymond,  70  Mich. 
485,  38  N.  W.  474.  And  it  is  also  permis- 
sible to  make  the  provisions  of  said  act 
applicable  to  the  agents  of  the  companies 
affected,  requiring  obedience  upon  their  part 
to  said  law,  and  prescribing  punishment  for 
a  violation  thereof.  It  cannot  be  said  that 
such  provisions  interfere  with  the  right  of 
contract  or  deprive  the  agents  affected  of 
property  without  due  process  of  law.  Cor- 
porations organized  under  the  laws  of  other 
states  to  engage  in  and  carry  on  the  business 
of  insurance  cannot  carry  on  said  business 
in  this  state  without  permission  from  the 
state,  express  or  implied,  nor  have  they  any 
right  to  take  risks  or  transact  such  business 
in  this  state  without  first  having  complied 
with  the  laws  of  the  state.  It  has  been  re- 
peatedly held  [640]  that  corporations  of  one 
state  have  no  right  to  exercise  their  franchise 
in  another  state  without  the  consent  of  the 
state  and  upon  such  terms  as  may  be  im- 
posed by  the  state  in  which  their  business  is 
carried  on,  not  inconsistent  with  the  federal 
Constitution;  such  conditions  being  within 
the  discretion  of  the  Legislature.  The  au- 
thorities upon  this  point  are  collected  in  the 
second  volume  of  the  Digest  of  United  States 
Supreme  Court  Reports,  published  by  the 
Lawyers*  Co-operative  Publishing  Company, 
under  the  title  "Corporations"  <  section 
761).  Such  corporations  must  act  through 
agents,  and  the  penalties  of  a  restrictive  stat- 
ute affecting  them  may  fairly  be  visited  upon 


their  agents.  Such  provision  is  incidental  to 
the  general  object  of  the  regulation  of  the 
business  of  insurance,  and,  if  this  power  be 
denied,  the  regulation  becomes  ineffectual. 
Hickman  v.  State,  62  N.  J.  L.  503^  41  Ail. 
942;  State  v.  Morgan,  2  S.  D.  32,  48  N. 
\V.  314;  Hartford  F.  Ins.  Co.  v.  Raymond, 
70  Mich.  485,  38  N'.  W.  474. 

It  was  not  necessary  that  the  provision  au- 
thorizing  appeal  should  be  expressed  in  the 
title;  such  provision  being  incidental  to  and 
a  necessary  requisite  to  the  regulation  in- 
tended, preserving  to  the  companies  and  in- 
dividuals affected  the  right  to  a  review  in 
the  courts  of  any  order,  rule,  or  regulation 
that  might  be  ]>re8cribed  by  the  InsuraiMse 
Board.  In  re  Ambler,  11  Okla.  Crim.  449, 
148  Pac.  1061.  The  general  scope  and  pur- 
pose of  the  act  being  to  regulate  the  business 
of  insurance,  and  the  various  provisions  be- 
ing cognate  to  the  subject,  and  properly  con- 
nected therewith  and  necessary  to  an  ef- 
fectual regulation,  such  as  is  intended  by 
said  act,  we  think  the  title  thereof  was  suffi- 
cient to  embrace  within  its  general  scope  the 
various  provisions  challenged. 

[641]  Section  19  is  assailed  iip<»i  the 
theory  that  it  is  class  legislation  and  an 
unjust  discrimnation  between  classes  of  com- 
panies therein  enumerated.  This  question 
was  involved  in  the  case  of  German  Alliance 
Ins.  Co.  V.  Lewis,  supra,  where  complainant 
attacked  the  statute  of  Kansas  as  discrimi- 
nating against  complainants  because  it  ex- 
cluded from  its  provisions  farmers'  mutual 
insurance  companies '  organized  and  doing 
business  under  the  laws  of  that  state,  and 
insuring  only  farm  property.  In  holding: 
adversely  to  this  contention,  the  court  said: 

"There  are  special  provisions  in  the  stat- 
utes of  Kansas  for  the  organisation  of  co- 
operative companies,  and,  if  the  statute  un- 
der review  discriminates  between  them,  the 
German  Alliance  Company  cannot  avail  it- 
self of  the  discrimination.  A  citation  of 
cases  is  not  necessary,  nor  for  the  general 
principle  that  a  discrimination  is  valid  if 
not  arbitrary,  and  arbitrary  in  the  legisla- 
tive sense — ^that  is,  outside  of  that  wide  dis- 
cretion which  a  Legislature  may  exercise.  A 
legislative  classification  may  rest  on  narrow 
distinctions.  Legislation  is  addressed  to  evils 
as  they  may  appear,  and  even  degrees  of  evil 
may  determine  its  exercise.  Ozan  Lumber 
Co.  V.  Union  County  Nat.  Bank,  202  U.  8. 
623,  26  S.  Ct.  768,  60  U.  S,  (L.  ed.)  1176. 
Tliere  are  certainly  differences  between  stock 
companies,  such  as  complainant  is,  and  the 
mutual  companies  described  in  the  bill,  and 
a  recognition  of  the  differences  we  cannot  say. 
is  outside  the  constitutional  power  of  the 
Legislature.  Orient  Ins.  Co.  v.  Drnggs,  172 
U.  S.  657,  19  8.  Ct.  281,  48  U.  S.  {U  ad.) 
562." 
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A  similar  eUssificatioii  was  upheld  in  Cit- 
izens' Ins.  Co,  V.  Clay,  supra,  *wliere  the 
Kentucky  state  insurance  rate  law  excepted 
from  its  operation  purely  mutual  or  profit- 
sharing  companies,  or  co-operative  companies 
not  operating  for  profit,  and  church  insurance 
companies.  [642]  The  objection  that  the 
section  mentioned  is  class  legislation  cannot 
be  sustained. 

Subdivision  C  of  section  10,  which  provides 
a  penalty  for  any  insurance  company,  for- 
eign or  domestic,  requiring  any  person  as  a 
condition  precedent  to  his  appointment  as 
agent  or  retaining  an  agency  for  said  com- 
pany to  refuse  or  surrender  the  agency  of 
any  domestic  insurance  company,  is  assailed 
as  being  in  contravention  of  section  2,  art.  2, 
of  the  Constitution,  which  provides: 

*'A11  persons  have  the  inherent  right  to  life, 
liberty,  the  pursuit  of .  happiness,  and  the  en- 
joyment of  the  gains  of  their  own  industry.'' 

And  a  portion  of  section  12  is  also  assailed 
as  being  an  infringement  of  the  rights  of  an 
insurance  agent,  granted  to  him  by  said  sec- 
tion of  the  Constitution.  Upon  this  question 
it  is  sufiScient  to  say  that  plaintiff  is  not  in 
position  to  raise  these  objections  to  the  sec- 
tions challenged,  lind  therefore  we  will  not 
consider  same  for  this  reason.  Rea  v.  State, 
29  Okla.  708,  110  Pac.  235;  Robertson  v. 
Grant  County,  14  Okla.  407,  79  Pac.  97; 
Stine  V.  Lewis,  33  Okla.  616,  127  Pac.  396. 

Complaint  is  also  made  of  the  action  of  the 
Insurance  Board  in  refusing  to  approve  the 
form  of  policy  submitted  by  plaintiff  because 
same  appears  to  be  a  joint  policy  issued  by 
it  and  another  company,  and  has  indorsed 
on  the  filing  back  thereof  in  large  letters  the 
words  "PHILADELPHIA  UXDERWRITERS' 
DEPARTMENT,"  and  immediately  following 
and  in  connection  therewith,  but  in  small  let- 
ters, the  words  "Of  Both  Companies."  It 
does  not  appear  from  the  pleadings  or  evi- 
dence that  plaintiff  has  used  or  will  use  such 
form  of  policy  without  the  [643]  approval  of 
the  board,  and  therefore  there  is  no  cause  for 
interference  until  a  case  shall  be  presented 
where  actual  relief  may  be  granted. 

Plaintiff  is  not  entitled  to  the  relief  de- 
manded, for  the  additional  reason  that,  the 
act  conferring  authority  upon  the  Insurance 
Board  to  act  in  the  premises  being  valid,  and 
provision  being  made  therein  for  an  appeal 
to  this  court,  the  plaintiff  is  not  entitled  to 
resort  to  a  court  of  equity  for  injunctive  re- 
lief, but  must  pursue  the  remedy  provided 
by  the  statute,  which  in  this  case  appears  to 
118  to  be  plain,  speedy,  and  adequate.  Ellis 
V.  Akers,  32  Okla.  96,  121  Pac.  258;  Harris 
V.  Smiley,  36  Okla.  89,  12»  Pac.  27fi. 

For  the  foregoing  reasons,  the  order  of  the 
trial  court  denying  the  temporary  injunction 
is  affirmed* 

All  the  Justices  eoncur. 

Rehearing  denied  January  4,  1916. 
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Validitj  of  Statute  Deleeatias  to  Of- 
ftoer  or  Board  of  Besnlatioa  of  la* 
•araaoe  Companies. 

It  is  the  purpose  of  this  note  to  collect  and 
discuss  the  decisions  considering  the  validity 
of  a  statute  delegating  to  an  officer  or  board 
the  regulation  of  insurance  companies.  The 
constitutionality  of  legislation  providing  for 
a  standard  fire  insurance  policy  is  treated  in 
the  notes  to  King  v.  Concordia  F.  Ins.  Co. 
6  Ann.  Cas.  87,  and  Nalley  v.  Home  Ins.  Co. 
35  Ann.  Cas.  283.  The  validity  of  a  statute 
or  ordinance  imposing  a  tax  on  fire  insurance 
companies  for  fire  protection  purposes  is 
discussed  in  the  note  to  Rhinehart  v.  State, 
17  Ann.  Cas.  254. 

In  Iowa,  the  Code  Supplement  of  1913 
(§§  1683r,  1683r3),  created  a  department 
known  as  the  insurance  department  of  Iowa 
and  styled  the  chief  officer  thereof  the  "com- 
missioner of  insurance,"  giving  him  general 
control,  supervision  and  direction  of  all  in- 
surance business  transacted  in  the  state,  and 
the  execution  of  the  insurance  law,  succeeding 
the  auditor  of  the  state  in  the  latter  respeet. 
Section  1821k  provided  as  follows:  "No  per- 
son shall  directly  or  indirectly  act  within  this 
state  as  agent  or  otherwise,  or  transact  any 
kind  of  insurance  business  for  any  company 
or  association,  other  than  county  mutuals 
or  fraternal  beneficiary  associations,  until  he 
has  procured  from  the  auditor  of  state  a 
license  authorizing  him  to  act  for  such  com- 
pany or  association  as  agent,  which  license 
shall  terminate  at  the  end  of  the  insurance 
year  for  which  such  company  or  association 
is  authorized  to  transact  business.  The  au- 
ditor of  state  may,  for  good  cause,  decline  to 
issue  such  license,  or  may,  for  like  cause, 
revoke  the  same."  Under  the  authority  of 
these  acts  the  conunissioners  of  insurance 
promulgated  a  ruling  denying  to  insurance 
companies  licenses  for  nonresident  agents  to 
represent  them  within  the  state  of  Iowa. 
In  holding  that  the  regulation  was  within  the 
authority  of  the  conunissioner  of  insurance 
to  make  and  that  the  power  to  make  such  a 
regulation  was  one  which  could  properly  be 
delegated  bv  the  legislature,  the  court  in 
Noble  V.  English  (la.)  167  N.  W.  629,  said: 
"It  is  under  this  rule  so  made  that  the  plain- 
tiff is  denied  the  license  sought  to  be  obtained 
in  this  suit.  This  commissioner  is  made  the 
head  of  the  insurance  department  of  Iowa, 
given  general  control,  supervision,  and  direc- 
tion of  all  insurance  business  transacted  in 
the  state,  and  charged  by  the  state  with  the 
execution  of  the  laws  relating  to  insurance 
(section  1683r3,  Supplement  Code  1913),  with 
^authority  to  issue  licenses  to  agents  to  rep- 
resent the  company  in  the  stiite  and  with 
power  to  refuse  for  good  cause.    A  cau^e  ie 
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good  when  it  conserves  the  public  interest, 
and  we  have  no  hesitancy  in  saying  that 
the  cause  upon  which  this  refusal  is  based, 
and  the  rule  a4opted  by  this  commissioner, 
is  just  and  reasonable,  and  made  in  the  in- 
terest of  the  public,  and  its  enforcement 
serves  the  public  good.  It  is  imiform  and 
affects  all  alike.  It  is  a  limitation  which  the 
legislature  itself  might  have  imposed — a  lim- 
itation which  the  courts  recognize  as  within 
the  power  of  the  legislature  to  make.  It  is 
therefore  a  just  and  reasonable  regulation, 
And  one  that  it  could  delegate  to  its  commis- 
sioner the  power  to  make.** 

A  statute  of  Kansas  (ch.  152,  Sess.  Laws 
1909)  delegating  to  an  officer  styled  the 
superintendent  of  insurance  the  authority  to 
regulate  the  rates  of  insurance  companies  op- 
erating within  the  state,  has  been  lield  not 
to  be  unconstitutional  as  violative  of  the 
■"due  process"  clause  of  the  Federal  Constitu- 
tion or  the  right  to  contract  guaranteed  by 
the  Constitution,  because  discriminatory  in 
that  it  excluded  from  its  provisions  farmers* 
mutual  insurance  companies  organized  and 
•doing  business  under  the  laws  of  the  state 
end  insuring  only  farm  property.  German 
Alliance  Ins.  Co.  v.  Lewis,  233  U.  S.  389,  tS. 
Ct.  6i2,  58  U.  S.  (L.  ed.)  1011,  L.R.A.1915C 
1189.  In  German  Alliance  Ins.  Co.  v.  Barnes, 
189  Fed.  769,  the  court  said  it  was  of  the 
-opinion  that  th^  statute  "would  be  upheld  as 
A  legitimate  exercise  of  the  lawmaking  power 
jof  the  state.*' 

In  Kenttu^if,  a  statute  of  3912  known  as 
the  Kentucky  State  Insurance  Rate  Law, 
created  a  state  insurance  board.  It  provided 
that  "fire  insurance  companies  should  file 
with  the  board  specific  data  regarding  the 
Insurance  rates  in  force  in  all  localities  in 
the  state  and  affecting  the  propriety  of  such 
rates;  that  the  board  should  then  fix  and 
publish  schedules  and  tables  showing  suffi- 
cient basis  for  forming  a  reasonable  rate  for 
every  insurance  risk  in  the  state;  that  the 
i-ate  obtained  by  the  application  of  these 
schedules  should  be  the  lawful  rate  in  the 
state,  and  that  it  should  be  unlawful  to  use 
any  other  rate;  that  no  insurance  company 
should  engage  or  participate  in  insurance  in 
the  state  until  it  had  complied  with  the  act, 
and  that  no  company  or  agent  should  write 
insurance  at  any  different  rate  from  that 
fixed,  or  make  any  refund  or  concession;  that 
the  circuit  court  might  review  and  vacate 
any  rate-fixing  order  found  to  be  unreason- 
able, unjust,  excessive,  or  inadequate;  and 
that  purely  mutual  or  profit-sharing  compa- 
nies or  co-operative  companies,  not  oper- 
ating for  profit,  and  church  insurance 
companies,  should  be  exempted  from  the 
act.  The  complainant,  in  Citizens*  Ins. 
Co.  v.  Clay,  197  Fed.  435,  a  Missouri  corpora- 
tion, filed  a  bill  for  an  injunction  against  the 
enforcement  of  the  statute  law  claiming  that 


it  was  invalid  because  it  violated  the  con- 
stitutional provisions  against  depriving  per- 
sons of  property  without  due  process  of  law 
and  the  denial  of  the  equal  protection  of  the 
laws.  The  suit  was  instituted  before  any 
action  under  the  law  had  been  taken  by  the 
board  created  by  the  act,  and  the  court  seems 
to  have  held  that  this  objection  was  pre- 
mature under  the  circumstances.  It  was, 
however,  said  that  the  provision  in  the  act  for 
the  classification  of  insurance  companies  did 
not  "offend  against  the  'equal  protection* 
clause*'  of  the  constitution. 

A  Massachusetts  statute  (§  75,  ch.  576, 
Stat.  1907)  which  provided  in  substance 
what  should  be  the  provisions  of  life  insur- 
ance policies  used  by  insurance  companies 
doing  business  within  the  state,  prescribed  a 
punishment  for  noncompliance  therewith,  and 
delegated  to  the  commissioner  of  insurance 
the  duty  of  reviewing  the  policies  of  insur- 
ance in  use  and  approving  or  disapproving 
'them,  has  been  held  to  be  constitutional,  the 
court  saying:  "The  insurance  commissioner 
is  an  administrative  officer.  The  legislature 
prescribed  the  requirements  in  the  forms  of 
policies.  It  did  not  see  fit  to  prescribe  a 
standard  form  for  life  insurance  companies, 
but  stopped  with  an  enactment  of  substantive 
provisions  for  all  policies.  It  was  proper  to 
leave  to  the  insurance  commissioner  the  man- 
agement of  details  in  the  administration  of 
the  law.  It  was  proper  to  prohibit  the  use 
of  policies  that  did  not  conform  to  the  law, 
and  to  punish  disobedience  on  the  part  of 
an  insurance  company.  It  was  a  reasonable 
regulation  to  require  companies  to  submit  the 
forms  of  policies  to  the  insurance  commis- 
sioner before  using  them,  so  that  he  could  see 
whether  the  law  was  being  obeyed.  His  duty 
was  to  approve  of  every  form  of  policy  that 
seemed  to  him  correct.  Tlie  insurance  com- 
panies, after  submitting  their  forms  to  him, 
had  nothing  to  do  but  to  go  oq  with  their 
business,  imless  he  made  objection  within 
thirty  days.  If  he  made  such  objection,  they 
were  given  a  right  to  bring  a  suit  in  this 
court  for  the  determination  of  the  question 
whether  their  proposed  action  was  within  the 
law.  .  .  .  We  see  no  reason  to  doubt  the 
constitutionality  of  the  statute."  New  York 
L.  Ins.  Co.  V.  Hardison,  199  Mass.  190,  85  N. 
E.  410,  127  Am.  St.  Rep.  478.  The  New  York 
insurance  law  (§  91,  McKinney's  Consol. 
Laws,  Book  27,  p.  140)  provides  that  no  life 
insurance  company  doing  business  in  the 
state  of  New  York  shall  pay  to  any  person 
any  commission  for  services  in  obtain inif 
new  insurance,  unless  such  person  has  pro- 
cured a  certificate  of  authority  to  act  as  an 
agent  of  such  company  as  in  this  section 
provided,  and  that  no  person  shall  act  as 
agent  or  receive  any  commission  for  services 
in    obtaining   new   insurance   for    such    life 
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insurance  company  without  procuring  such  a 
certificate.  This  section  further  provides  as 
follows:  "Such  ' certificate  shall  be  issued 
by  the  superintendent  of  insurance  only  upon 
the  written  application  of  persons  desiring 
such  authority,  such  application  to  be  ap- 
proved and  countersigned  by  the  company 
such  persons  desire  to  represent,  and  shall  be 
upon  a  form  approved  by  the  superintendent 
of  insurance,  giving  him  such  information  as 
he  may  require.  The  superintendent  of  in- 
surance shall  have  the  right  to  refuse  to 
issue  or  renew  any  such  certificate  in  his 
discretion."  In  Stern  v.  Metropolitan  L.  Ins. 
Co.  169  App.  Div.  217,  154  N.  Y.  S.  472, 
reversing  90  Misc.  129,  154  N.  Y.  S.  283,  an 
miction  to  recover  commissions  alleged  to  have 
been  earned  by  the  plaintiff  in  placing  insur- 
ance with  the  defendant  company,  it  was 
held  that  this  section  was  not  unconstitu- 
tional on  the  ground  that  it  vested  in  the 
superintendent  of  insurance  an  unrestricted 
discretion  to  grant  or  withhold  a  license  at 
his  pleasure,  unregulated  by  any  common 
standards  of  qualification  or  conditions  what- 
soever, the  statute  being  capable  of  a  con- 
struction which  would  avoid  that  objection. 

In  the  reported  case  it  is  held  that  an  act 
of  Oklahoma  (ch.  174,  p.  340,  Sess.  Laws 
1015)  creating  a  state  insurance  board  and 
prescribing  the  powers  and  duties  thereof, 
4uch  as  the  regulation  of  insurance  rates  and 
the  granting  and  revoking  of  licenses  of  in- 
surance companies  and  their  agents  doing 
business  within  the  state  and  ihe  determina- 
tion of  the  form  of  policy  to  be  used  is  a  valid 
exercise  of  the  legislative  power.  It  is  also 
held  that  the  statute  does  not  conflict  with 
sections  22,  23  and  24  of  article  6  of  the 
constitution  of  the  state  creating  an  insur- 
ance department  and  providing  for  the  elec- 
tion of  an  insurance  commissioner,  his  qualifi- 
4!ation8,  duties  and  term  of  office. 

However,  in  Welch  v.  Maryland  Casualty 
€k>.  47  Okla.  293,  147  Pac.  1046,  L.R.A.1915E 
708,  the  court  held  to  be  invalid  an  act 
(§  3433,  Rev.  Laws  1910),  which  after  re- 
quiring that  every  insurance  company,  do- 
mestic or  foreign,  permitted  to  do  business  in 
Oklahoma  should  file  with  the  insurance  com- 
missioner the  name  and  address  of  each  per- 
son it  appointed  or  Employed  to  act  as  its 
agent  in  that  state,  provided  as  follows:  "But 
the  insurance  commissioner  may,  at  any  time 
thereafter,  for  cause  shown,  determine  any 
person  so  appointed  or  employed  to  be  un- 
suitable to  act  as  sudi  agent,  and  shall  there- 
upon notify  both  the  company  and  the  agent 
so  determined  to  be  unsuitable.  .  .  .  He 
may  likewise,  for  cause  shown,  refuse  to  li- 
cense such  agent."  The  court,  in  referring  to 
the  part  of  this  statute  heretofore  quoted, 
said:  ''We  are  of  the  opinion  that  that  por- 
tion of  this  section  last  quoted  is  in  conflict 
with  both  the  provisions  of  the  Federal  Con- 
Ann.  Cas.  1018B. — 81. 


stitution  and  the  constitution  of  this  state, 
and  therefore  void,  and  to  so  hold  does  not 
in  the  least  militate  against  the  power  of 
the  state  to  fully  regulate  the  insurance  busi- 
ness. It  is  well-settled  that  the  legislature 
is  without  power  to  delegate  authority  to 
any  person  or  board  to  grant  or  refuse  license 
at  his  or  her  discretion,  arbitrarily  or  ca- 
priciously, according  to  the  state  of  mind  of 
such  officer  or  persons  composing  said  board." 
An  act  of  South  Carolina  passed  at  the 
session  of  1916,  gives  to  the  insurance  com- 
missioner of  that  state  the  power  to  "review" 
rates  of  insurance,  and  provides  punishment 
for  the  making  of  fabe  affidavits  in  relation 
thereto.'  In  response  to  the  objection  that 
this  act  was  unconstitutional  the  court  in 
Henderson  v.  McMaster,  104  S.  C.  268,  88  S. 
E.  645,  said:  "It  is  next  objected  that  the 
act  is  unconstitutional,  in  that  it  confers  both 
legislative  and  judicial  powers  on  the  insur- 
ance commissioner,  and  the  constitution  pro- 
vides that  these  powers  shall  be  kept  sep- 
arate. This  act  does  not  confer  either  power. 
The  duties  of  the  insurance  commissioner 
are  not  legislative  or  judicial  but  merely 
ministeriaL" 
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Minnesota    Supreme    Court — ^December    14, 

1917. 
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Warrantj    —    Genninatins    Power    of 
Seed. 

The  evidence  sustains  a  finding  of  the  jury 
that  in  the  course  of  negotiations  with  the 
plaintiffs  the  vice-president  and  general  man- 
ager of  the  defendant  corporation  made  an 
oral  warranty  of  the  germinating  power  of 
seed-wheat  sold  them;  and  the  effect  of  such 
warranty  was  not  as  a  nmtter  of  law  annulled 
by  printed  disclaimers  of  warranty  in  the 
letter  of  confirmation,  invoice  and  shipping 
tags,  though  the  contract  was  oral  and  with- 
in the  statute  of  frauds. 

[See  note  at  end  of  this  caSC.] 

Same. 

The  vice-president  and  general  manager  of 
the  defendant,  who  had  general  charge  of  its 
office  and  plant,  had  authority^to  bind  it  by 
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fl  warranty,  though  the  making  of  warranties 
on  the  sale  of  seed-grain  was  contrary  to  the 
custom  of  the  trade. 

[See  note  at  end  of  this  case.] 

Same. 

Where  there  is  an  entire  failure  of  germi- 
nation, and  therefore  no  crop,  the  measure  of 
damages  for  the  breach  of  warranty  of  germi- 
nation is  the  amount  paid  for  the  seed,  plus 
the  cost  of  planting,  plus  the  value  of  the  use 
of  the  land  for  the  cropping  season,- less  the 
value  of  its  use  for  a  proper  purpose  to 
which  it  might  reasonably  have  been  put  upon 
the  ascertainment  of  a  failure  of  germma- 
tion,  and  not  the  value  of  the  crop  which 
would  have  been  raised  if  the  seed  had  been 
true  to  warranty  less  the  cost  of  planting 
and  producing. 

[See  note  at  end  of  this  case.] 

Same. 

Whether  the  evidence  sustains  a  finding 
that  there  was  a  breach  of  warranty  in  re- 
spect of  the  germinating  power  of  the  seed  is 
questioned  but  not  decided. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

.Appeal    from    District    Court,     Hennepin 
county:     Leaby,  Judge. 

Actions  by  E.  P.  Moorhead  and  by  Jose- 
phine Mathew8,'plaintiffs  respectively,  against 
Minneapolis  Seed  Company,  defendant  in  each 
action.  Judgment  for  plaintiffs.  Judgments 
for  plaintiffs.  Defendant  atppeals.  The  facts 
are  stated  in  the  opinion.    Reversed. 

Koon,  Whelan  d  Hempstead  for  appellant. 
George  C.  Stiles  and  D.  C.  Edwards  for 
respondents. 

[12]  DiBELL,  C. — ^These  two  actions  to  re- 
cover for  the  breach  of  an  express  warranty 
of  the  germinating  power  of  seed-wheat  were 
tried  together  and  there  [13]  were  verdicts 
for  the  plaintiffs.  The  defendant  appeals 
from  the  order  denying  its  alternative  mo- 
tion for  judgment  or  a  new  trial. 

The  questions  are  these; 

(1)  Whether  the  evidence  sustains  a  find- 
ing that  an  express  warranty  on  the  sale  of 
seed-wheat  was  made  on  behalf  of  the  de- 
fendant by  its  vice  president  and  general 
manager;  and  in  connection  with  this  the 
effect  of  disclaimers  of  warranty  printed  on 
the  letter-head  confirming  the  sale,  on  the 
invoice,  and  on  the  shipping  tags. 

(2)  Whether,  in  view  of  the  custom  not 
to  warrant  the  germinating  power  of  seed 
sold,  the  vice  president  and  general  manager 
had  authority  to  bind  the  defendant  by  a 
warranty. 

(3)  Whether  the  measure  of  damages, 
there  being  an  entire  failure  of  germination 
and  a  consequent  total  loss  of  crop,  is  the 
value  of  the  crop  which  would  have  been 


raised  had  the  seed  been  true  to  warranty, 
less  the  cost  of  planting  and  producing,  or 
the  cost  of  the  seed,  plus  the  value  of  the  use 
of  the  land,  plus  expenses  incurred,  less  the 
value  of  the  use  of  the  land  after  the  failure 
of  germination. 

(4)  Whether  the  evidence  sustains  a  find- 
ing that  the  seed  was  lacking  in  germinating 
power. 

1.  About  April  1,  1915,  the  plaintiffs  en- 
tered into  negotiations  with  the  defendant 
through  R.  M.  Johnston,  its  vice  president 
and  general  manager,  for  the  purchase  of 
blue  stem  seed-wheat  for  the  seeding  of  their 
farms  near  Anamoose,  North  Dakota.  Their 
testimony  is  that  they  told  him  that  they 
had  had  trouble  with  germination,  and  in- 
quired whether  he  would  guarantee  the  seed 
which  he  proposed  selling,  and  that  he  then 
warranted  it  to  be  of  99  per  cent  germinating 
power.  By  common  understanding  the  ques- 
tion of  purchase  v^as  left  open  and  was  short- 
ly afterwards  closed  over  the  telephone  by  an 
acceptance  by  the  plaintiffs.  By  letter  of 
April  6,  the  sale  was  confirmed  in  the  usual 
way.  At  the  top  of  the  letter  of  confirmation 
was  printed  the  following: 

"We  give  no  warranty,  expressed  or  im- 
plied, as  to  description,  quality,  .productive- 
ness, or  any  other  matter,  of  any  seeds  we 
send  out,  and  we  will  not  in  any  way  be  re- 
sponsible for  the  crop.  If  purcliaser  does  not 
accept  the  seeds  on  these  terms,  they  are  to 
be  returned  at  once.  ...  No  complaints 
received  after  ten  days  from  receipt  of  goods." 

The  wheat  was  sold  f .  o.  b.  and  was  delivered 
to  the  plaintiffs  on  April  [14]  6,  on  board 
a  Soo  car,  the  invoice  was  dated  on  that  day, 
the  bill  of  lading  was  issued  to  one  of  the 
plaintiffs  on  April  7,  they  prepaid  the  freight^ 
the  price  was  paid  the  defendant  probably 
on  April  8,  and  the  wheat  reached  Anamoose 
on  April  13  and  was  accepted  by  the  tenants 
of  the  plaintiffs  and  used  in  seeding.  The 
invoice  contained  a  printed  disclaimer  of  war- 
ranty similar  to  that  on  the  letter  of  confirm- 
ation and  a  like  disclaimer  was  on  the  ship- 
ping tags  on  the  reverse  side  of  the  address. 

Johnston  denies  that  a  guaranty  was  asked 
or  given,  but  says  that  there  was  some  talk 
about  germinating  tests.  No  warranty  was 
given  in  the  fetter,  of  confirmation,  but  the 
results  of  germination  tests  were  stated  and 
so  far  as  appears  were  truthful.  It  is  the 
contention  of  the  defendant  that  taking  tlie 
evidence  as  a  whole  it  is  insufficient  to  sus- 
tain a  finding  of  a  warranty;  and  it  relies 
considerably  upon  the  disclaimers  of  war- 
ranty. The  contract  of  sale  was  oral  and 
within  the  statute  of  frauds  and  invalid  until 
acceptance  of  the  wheat  or  payments  Pav- 
ment  and  acceptance  pursuant  to  the  contract 
satisfied  the  statute.  Soott  v.  T.  W.  Steven- 
son Co.  130  Minn.  151,  163  N.  W.  316;  Per- 
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kina  v.  Thoraon,  50  Minn.  86,  62  N.  W.  272. 
Until  payment  or  acceptance  the  contract  was 
not  complete  or  binding,  a  new  tenq  might  be 
imported  into  it,  or  a  term  important  in  the 
negotiations  might  be  eliminated  at  the  will 
of  either.  , 

The  defendant  cites  on  the  question  of  dis- 
claimers of  warranty  a  line  of  cases  of  which 
FxMS  V.  Northnip,  166  Wis.  327,  144  N.  W. 
J 124;  Blizzard  v.  Growers'  Csinning  Co.  152 
la.  257,  132  N.  W.  66;  and  Seattle  Seed  Co. 
V.  Fujimori,  79  Wash.  123,  139  Pac.  866,  may 
be  taken  as  typical.  Some  of  the  cases  of 
this  character  bear  upon  the  question  of  an 
implied  warranty  that  what  is  sold  is  true 
to  variety  or  tradename.  Here  there  is  no 
question  of  implied  warranty.  The  cases  do 
not  go  so  far  as  to  hold  that  if  an  express 
warranty  is  made  its  effect  is  obviated  by  the 
use  of  letters  or  invoices  or  shipping  tags  on 
which  disclaimers  are  printed.  We  would  not 
expect  such  a  holding.  These  disclaimers 
are  evidentiary  in  support  of  the  defendant's 
contention.  That  far  they  should  have  effect. 
They  are  not  conclusive.  If  a  warranty  was 
actually  made,  during  the  negotiations,  and 
not  withdrawn  or  modified,  it  should  be  given 
effect  irrespective  of  the  printed  disclaimers. 
See  Edgar  v.  Breck,  etc.  Corp.  172  Mass.  581, 
52  N.  £.  1083. 

[15]  The  evidence  in  support  of  the  war- 
ranty is  not  particularly  convincing.  There 
is  much  to  indicate  that  the  parties  were 
talking  about  germinating  tests  and  not  of 
a  warranty  of  germinating  power.  However, 
there  is  evidence  that  the  plaintiffs  wanted 
to  buy  a  warranty  as  well  as  seed  and  that 
Johnston  undertook  to  promise  germinating 
results.  The  jury  might  well  enough  have 
found  that  there  was  no  such  promise,  but 
instead  thev  found  that  there  was.  We  are 
dealing  with  a  finding  of  the  jury  approved 
by  the  trial  judge,  who  was  in  much  better 
position  than  we  are  for  judging  testimony, 
and  not  with  what  we  may  think  from  a  read- 
ing of  the  evidence  might  as  well  or  better 
have  been  found.  We  hold  that  the  evidence 
sustains  the  finding. 

2.  The  next  question  is  upon  the  authority 
oi  Johnston  to  make  a  guaranty  binding  upon 
his  corporation. 

The  argument  of  defendant  is  that  when  a 
custom  of  the  trade  not  to  warrant  is  shown, 
and  here  there  was  evidence  of  such  a  custom 
which  for  the  purposes  of  this  appeal  we  as- 
siune  to  be  conclusive,  authority  to  warrant 
cannot  be  implied.  The  theory  is  that  im- 
plied authority  in  a  selling  agent  to  warrant 
conies  from  the  fact  that  sales  in  the  par- 
ticular trade  are  commonly  made  with  war- 
ranty and  when  such  is  not  the  custom  au- 
thority cannot  be  implied.  Upton  v.  Suffolk 
County  Mills,  11  Cush.  (Mass.)  686,  69  Am. 
Dec.  163;  Wait  v.  Borne,  123  N.  Y.  692,  25 
K.  £.  1053;  Bierman  v.  City  Mills  Go.  161 


N.  Y.  482,  45  N.  E.  856,  37  L.R.A.  709,  66 
Am.  St.  Rep.  635;  Waupaca  Electric  Light, 
etc.  Co.  V.  Milwaukee  Electric  Light  R.  etc. 
Co.  112  Wis.  469,  88  N.  W.  308;  2  O.  J. 
601;  31  Cyc.  1353;  30  Am.  ft  Eng.  Enc.  of 
Law  (2d  ed.)  165;  Williston,  Sales,  §  445; 
2  Mechem,  Sales,  §  1281  et  seq. 

Johnston  was  the  vice  president  of  the  cor- 
poration and  its  general  manager.  He  was 
in  charge  of  its  offices  and  plant.  It  does 
not  appear  that  any  other  executive  oflicei* 
was  about.  So  far  as  can  be  seen  one  deal- 
ing with  him  was  as  near  the  corporate  entity 
as  he  could  get.  Unless  a  'purchaser  could 
take  a  warranty  from  him  he  could  get  none 
from  anyone.  There  was  somewhere  corpo- 
rate power  to  warrant.  Conceding  the  rule 
of  law  claimed,  and  that  a  custom  not  to 
warrant  was  conclusively  proved,  we  are  of 
the  opinion  that  a  vice  president  and  general 
manager,  having  such  charge  of  the  company's 
operations  and  such  general  [16]  authority 
as  is  shown,  has  implied  authority  to  make  a 
warranty  binding  the   corporation. 

3.  There  was  no  germination  and  the  fail- 
ure of  crop  was  total.  The  court  held  that 
the  measure  of  damages  was  the  value  of 
the  crop  which  would  have  been  raised  had 
the  seed  been  true  to  warranty,  less  the  ex- 
pense of  planting  and  producing.  The  de- 
fendant contends  that  the  measure,  where 
the  loss  is  total,  should  be  based  upon  the 
value  of  the  use  of  the  land  of  which  the 
owner  is  deprived,  plus  the  value  of  seed- 
grain  used  and  expenses  incurred,  and  less 
any  value  in  the  use  of  the  land  after  the 
failure  of  the  seed  to  germinate. 

Where  there  is  a  partial  crop,  or  a  crop 
of  different  variety  than  that  promised  by 
the  warranty,  the  proper  measure  is  the  dif- 
ference in  value  between  the  crop  raised  and 
the  crop  which  would  have  been  raised  had 
the  seed  responded  to  the  warranty,  Randall 
V.  Raper,  Ell.  &  Bl.  k  EL  84,  96  E.  C.  L. 
84;  Wolcott  V.  Mount,  36  N.  J.  L.  262,  13 
Am.  Rep.  438;  Passinger  v.  Thorburn,  34 
N.  Y.  634,  90  Am.  Dec.  753;  Landreth  v. 
Wyckoff,  67  App.  Div.  146,  73  N.  Y.  S.  388; 
White  V.  Miller,  71  N.  Y.  118,  27  Am.  Rep. 
13;  Edgar  v.  Breck,  172  Mass.  681,  52  N.  E. 
1083;  Dunn  v.  Bushnell,  63  Neb.  568,  88  N. 
W.  693,  93  Am.  St.  Rep.  474 ;  Moody  v.  Peir- 
ano,  4  Cal.  App.  411,  88  Pac.  380;  Buckbee 
v.  P.  Hohenadel,  Jr.  Co.  224  Fed.  14,  Ann. 
Cas.  1918B  88,  139  0.  C.  A.  478,  L.R.A.19160 
1001 ;  Grafton-Stamps  Drug  Co.  v.  Williams/ 
105  Miss.  296,  62  So.  273;  Cline  v.  Mock, 
160  Mo.  App.  431,  131  8.  W.  710;  American 
Warehouse  Co.  v.  Ray  (Tex.)  150  8.  W,  763. 

Where  there  has  been  no  germination  it 
has  been  held  that  the  damages  should  be 
measured  by  the  cost  of  the  seed,  plus  the 
cost  of  planting,  plus  the  value  of  the  use 
of  the  land,  less  any  value  in  the  use  remain- 
ing at  the  time  the  seed  failed  to  germinate^ 
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Reiger  v.  Worth,  127  N.  C.  230,  37  S.  E.  217, 
62  L.R.A.  362,  80  Am.  St.  Rep.  798. 

It  IB  manifest  that  where  there  is  a  partial 
crop,  and  that  is  the  usual  case,  the  first 
measure  is  the  true  one.  There  is  no  other. 
Some  of  the  cases  involving  partial  failures 
and  applying  the  first  measure  distinctly 
state  that  the  second  measure  is  the  true  one 
when  the  loss  is  total.  Vaughn's  Seed  Store 
V.  Stringfellow,  56  Fla.  708,  48  So.  410; 
Ford  V.  Farmers'  Exch.  136  Tenn.  287,  189 
S.  W.  368,  L.R.A.1917B  1106.  Still  there 
are  cases  applying  rather  as  a  matter  of 
course  and  [17}  without  discussion  the  first 
measure  when  the  failure  is  total.  G.  B. 
Shaw  V.  Smith,  45  Kan.  334,  25  Pac.  886,  11 
LJI.A.  681;  Crutcher  v.  Elliott,  13  Ky.  L. 
Rep.  692;  Van  Wyck  v.  Allen,  69  N.  Y.  61, 
26  Am.  Rep.  136;  Depew  v.  Peck  Hardware 
Ck).  121  App.  Div.  28,  105  N.  Y.  S.  390.  The 
question  does  not  often  arise  and  is  hardly 
considered  in  the  cases  cited.  It  is  considered 
in  treaties  with  scant  recognition  of  the  dis* 
tinction  and  there  are  few  cases  illustrating 
it.  Williston,  Sales,  §  614 ;  2  Mechem,  Sales, 
§  1827  et  seq.;  1  Sutherland,  Damages  (4th 
ed.)  §  61;  1  Sedgwick,  Damages  (9th  ed.) 
S  191;  2  Sedgwick,  Damages  (9th  ed.)  §  768; 
3  Joyce,  Damages,  §  1707;  35  Qyc.  479;  30 
Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  219;  43 
Ont.  Dig.  Sales,  S  1294;  17  Deo.  Dig.  Id.  § 
442   (11). 

Writers,  so  far  as  they  meet  the  question 
at  all,  join  in  approval  of  the  second  measure 
stated  when  the  failure  is  entire.  1  Sedg- 
wick, Damages  (9th  ed.)  §  191;  2  Sedgwick, 
Damages  (9th  ed.)  §  768;  30  Am.  &  Eng. 
Enc.  of  Law  (2d  ed.)  219;  35  Gyc.  479. 

The  object  of  the  law  is  to  furnish  a  meas- 
ure which  will  give  as  near  as  may  be  actual 
compensation  for  the  breach  and  which  is 
free  of  uncertain,  contingent,  conjectural  or 
speculative  elements.  When  damages  are 
based  upon  the  value  of  the  use  of  the  land 
the  uncertainty  of  amount  because  of  uncer- 
tainty of  crop  results  is  eliminated  and  they 
may  be  assessed  forthwith.  We  are  of  the 
opinion  that  when  the  failure  of  crop  is  en- 
tire, because  of  a  failure  of  germination,  the 
damages  should  be  based  on  the  value  of  the 
use  with  additions  and  deductions  suiting  the 
conditions  of  the  particular  case.  The  objec- 
tion suggested  by  the  plaintiffs  that  there 
was  no  fixed  rental  value  in  North  Dakota  is 
without  substantial  merit.  There  need  be 
no  market  rental  value.  It  is  enough  if  the 
use  value  is  determined  and  that  may  be 
found  without  the  aid  of  a  market  value. 
Farmers  and  others  qualified  to  testify  may 
furnish  proof  of  value.  In  Nelson  v.  Minnea- 
polis, etc.  R.  Co.  41  Minn.  131,  42  N.  W. 
788,  Justice  Mitchell,  in  a  ease  involving  a 
question  of  at  least  as  great  difficulty,  said: 

"What  the  law  aims  at  is  compensation; 
and  the  matter  of  ascertaining  the  rental 


value,  or  how  much  it  has  been  depi^ciated, 
is  a  practical  question,  to  be  treated  in  a 
practical  .way,  and  to  the  consideration  of 
which  it  is  necessary  to  bring  a  little  of  the 
farmer  as  well  as  the  lawyer." 

[18]   4.  The  defendant  contends  that  the 
finding  of  the  jury  that  the  seed  lacked  ger- 
minating power  is  unsustained  by  the  evi- 
dence.    The  situation  presented  is  peculiar. 
The  seed  was  bought  for  three  farms,  the 
Moorhead  farm,  the  Mathews  farm  and  the 
Roberts  farm.    It  was  put  into  separate  seickB 
and  those  intended  for  each  of  the  farms  was 
separately  designated  by  the  shipping  tags. 
It  was  shipped  in  one  car  to  Anamoose.    One 
Okert,  who  was  the  tenant  for  Moorhead  and 
Mathews,  hauled  the  seed  for  their  farms. 
One  Budeau,  who  was  the  tenant  of  Roberts, 
hauled  the  seed  for  the  Roberts  farm.    Okert 
planted  the  Moorhead  and  Mathews  farms 
and  the  seed  failed  to  germinate.     Before 
planting  he  submitted  it  to  a  formaldehyde 
treatment.    Budeau  planted  his  without  treat- 
ment and  it  grew  well.    Altogether  475  bush- 
els went  to  the  Moorhead,  Mathews  and  Rob- 
erts farms.    It  came,  as  the  evidence  tends 
to  show  and  perhaps  shows  conclusively,  from 
a  mass  of  752  bushels  in  the  defendant's  ware- 
house.   This  left  277  bushels.    Of  this  amount 
273  bushels  were  delivered  at  Madison  Lake, 
Minnesota,  and  planted  by  12  different  farm- 
ers.   All  of  it  grew  well.    The  remaining  4 
bushels  are  not  accounted  for.    Budeau  had 
5  bushels  left.     He  let  Okert  have  this  and 
he  planted  it  on  the  Mathews  land  after  sub- 
mitting it  to  the  formaldehyde  treatment. 
It  grew  well.    The  growing  season  and  soil 
conditions  were  good.     Other  wheat  planted 
by  Okert  and  submitted  to  the  formaldehyde 
treatment  grew.    The  seed  furnished  was  good 
in  appearance.    It  is  claimed  by  the  defend- 
ant   that    the    formaldehyde    treatment    de- 
stroyed the  germination.     There  is  evidence 
that  this  treatment  should  be  applied  with 
some  caution  and  that  there  is  some  danger 
attendant  upon  its  use.    It  is  difficult  to  un- 
derstand how  seed  wheat  of  almost  any  kind, 
and  especially  that  having  the  appearance  of 
this,  would  fail  to  germinate  to  the  extent 
claimed,  that  is,  not  a  few  per  cent  of  it  but 
more  than  95  per  cent.     The  formaldehyde 
treatment  may  be  attended  with  some  danger, 
but  it  is  difficult  to  understand  how  its  ordi- 
nary use  could  destroy  not  a  small  percentage 
of  it  but  95  per  cent.    There  is  some  difficulty 
in  saying  that  the  evidence  sustains  a  finding 
that    the    wheat   was   without   germinating 
power.     There  must  be  a  new  trial  for  the 
reasons  stated  in  paragraph  3  and  we  leave 
the  question  of  the  sufficiency  [19]   of  the 
evidence  to  show  lack  of  germinating  power 
undecided.    Additi<Mial  evidence  may  be  pro- 
duced at  another  trial.     It  is  not  at  this 
time  a  case  for  judgment  notwithstanding. 

Order  reversed. 
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JTOTS. 

The  reported  case  lLold9  that  an  exprew 
warranty  of  the  germinating  power  of  need, 
made  ip  an  oral  sale  tfiereof,  ig  not  aa  a 
matter  of  law  nullified  by  a  disclaimer  of 
warranty  printed  on  tl^e  invoice  and  on  the 
shipping  tag.  It  is  also  held  that  the  meas-r 
ure  of  damages  for  a  total  failure  of  crop 
is  the  cost  of  the  seed  and  its  planting  afid 
the  value  of  the  use  of  the  land  for  the  sea- 
son, and  that  the  value  of  the  crop  which 
would  have  been  raiaed'had  the  seed  ger- 
minated properly  is  too  speculative  for  o<m- 
sideration.  For  a  discussion  of  express  or 
implied  warranty  on  a  sale  of  seed,  see  the 
note  ta  Meehan  v.  Ingalls,  Ann.  Cae.  1918B 
71. 
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▼. 

VORTH  END  IMPROVEMENT  ASSO- 
CIATION ET  AJU 

Miebigaa  Supreme  Court— December  21, 1916. 

1S9  Mich.  16;  IM  N.  TV.  438. 


Parke  —  Dlyersion  to  I^iproper  Use  — 
Rlekta  of  Abutting  Owner. 

Where  the  owner  conveyed  to  a  city  land 
to  he  used  as  a  public  park  only  and  to  be 
improved  and  properly  cared  for  as  such  with 
a  dedication  to  uie  public  forever,  an  abut- 
ting property  owner  can  maintain  a  suit  in 
equity  to  prevent  a  use  of  the  park  foreign 
to  park  purposes. 

Erection  of  Bnildin^  in  Park, 

Where  a  pavilion  was  erected  in  a  public 
park  to  serve  the  Rouble  purpose  of  a  wait- 
ing room  for  street  cars  and  refreshment  and 
shelter  room  for  the  publie  using  the  parkj 
and  the  bnilding  was  located  at  proper  and 
convenient  place  lor  both  purposes,  such 
building  and  utfs  were  not  foreign  to  "public 
park"  purposes. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  St.  Clair 
county:    L^w,  Judge. 

Action  by  Charles  K.  Dodge,  plaintiff, 
against  Noi^  Sbd  Improvement  Association 
et  al.,  defendants*  Judigment  for  defendants. 
Plaintiff  appeals.  The  faeta  are  stated  in 
the  opinion.    AmKUWk 

8ievm^  Chmham  4  8tepm9  for  appellant. 

Carl  A,  Wii^ner  and  Bi»rt  D.,  Oody  for  ap- 

peih 


[17]  MooBB,  J.— In  April,  1912,  the  late 
Senator  Thomas  W.  Palmer  apd  his  wife 
deeded  to  the  city  of  Port  Huron  about  10 
acree  of  land.  !nie  deed  contained  the  folr 
lowing  language: 

"It  is  provided  that  the  intent  and  purpose 
of  this  indenture  is  to  convey  to  the  city  of 
Port  Huron  the  above-described  land  and 
premises  to  be  used  only  as  a  public  park 
and  for  such  use  only  the  land  above-de- 
scribed is  eonveyed  in  perpetuity;  which  said 
land  is  to  be  improved  and  properly  eared 
for  by  the  grantee  herein,  and  is  hereby  dedi* 
cated  to  the  use  of  the  public  forever.  And 
provided  furthw  that  nothing  in  this  con- 
veyance contained  shall  be  so  construed  as  to 
defeat  reversion  to  the  grantor  or  his  heirs 
in  case  said  property  should  ctver  he  used  for 
any  other  purpose  than  that  above  desig- 
nated." 

The  testimony  is  that  the  defendant,  the 
Korth  End  Improvement 'Association,  is  in- 
eorpotrated. 

[18]  "It  was  organized  for  the  purpoee  of 
improving  the  north  end  of  the  city  in  any 
way  they  could,  to  put  it  in  a  more  sanitary 
condition,  and  trying  to  induce  the  people  to 
keep  their  premises  in  a  sanitary  condition, 
and  to  beautify  the  same." 

On  July  23,  1912,  a  conununication  in 
writing  from  the  North  End  Improvement 
Association  to  the  city  commission  requested 
permission  to  build  a  pavilion  on  Palmer 
Park  close  to  the  comer  of  Garfield  street 
and  Gratiot  avenue.  On  August  14,  1912, 
permission  in  writing  was  issued  by  the  city 
eonunission  to  the  North  End  Improvement 
Association  to  erect  .this  building  on  the 
northeast  corner  of  Gratiot  avenue  and  Gar- 
field street,  the  building  to  be  10  feet  wide, 
30  feet  long,  and  8  feet  in  height,  and  was  to 
•oalorm  in  eonstruetion  to  a  type  open- 
pavilion-^laas  building.  The  building  was 
started  im  August,  1012,  and  was  completed  iq 
October,  1912. 

The  complainant  owns  a  house  and  grounds 
valued  at  $5,000  across  the  street  from  Pal- 
mer Park.  He  claimed  his  premises  were  de- 
creased in  value  by  the  erection  of  the 
pavilion,  that  it  shut  off  his  view  of  the  river, 
that  it  and  its  surroundings  constituted  a 
nuisance,  and  that  it  was  used  simply  as  a 
railroad  waiting  station  and  was  not  an 
adjunct  of  the  park,  and  filed  this  bill  pray: 
ing,  among  other  things: 

''That  the  building  erected  on  said  park 
property  may  be  required  to  be  removed. 
.  .  .  That  said  premises  may  be  decreed 
to  be  used  for  park  purposes  only.  .  .  . 
That  your  orator  may  be  awarded  such  dam- 
ages as  it  may  be  shown  he  has  wrongfully 
sustained.  That  your  orator  may  have  such 
other  and  further  relief  in  the  prmnises  ae 
equity  may  require  and  to  your  honor  may 
seem  meet." 
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The  city  filed  an  answer  in  which  appears 
the  following: 

[19}  "Says,  however,  that  it  understands 
that  the  inhabitants  of  the  city  located  in  the 
vicinity  of  the  said  park  are  greatly  inter- 
ested therein,  and  proposed  to. this  defend- 
ant that  for  the  purpose  of  promoting  the 
public  convenience,  safety,  and  pleasure,  and 
to  facilitate  the  use  by  the  public  of  the  said 
parlCy  that  they  would  construct  thereon  with 
the  permission  of  the  city  a  public  waiting 
room  wherein  persons  resorting  to  the  parlc 
might  find  shelter  in  the  event  of  rain,  in- 
clement weather,  or  excessive  sunshine.  That 
for  this  purpose  this  defendant  permitted  the 
erection  on  the  southeast  corner  of  said  park, 
adjoining  the  street  railway,  of  a  small  struc- 
ture designed  as  a  waiting  room  and  public 
shelter.  .  .  .  And  submits  that  under  the 
terms  of  the  gift  the  officials  of  the  city  are 
made  the  sole  judges  as  to  the  character 
and  extent  of  the  changes  to  be  made  in  the 
said  park  and  as  to  what  modification  thereof 
is  best  needed  to  secure  the  comfort,  con- 
venience, and  public  enjoyment  of  the  afore- 
said park.     .     .     . 

"This  defendant  avers  that  the  building  so 
erected  is  suitable  and  sufficient  for  the  pur- 
poses for  which  it  is  constructed;  that  its 
location  will  best  serve  the  convenience  of 
the  public." 

The  improvement  association  also  filed  an  . 
answer.     After  a  full  hearing  before  a  cir* 
cuit  judge  who  lives  at  Port  Huron,  he  dis- 
missed  the  bill  of  complaint.     The  case  ia 
brought  here  by  appeal. 

The  trial  judge  filed  an  elaborate  written 
opinion,  from  which  we  quote: 

"During  the  summer  of  1912,  the  North 
End  Improvement  Association  promoted  a 
ficheme  to  place  a  building  on  the  southeast 
corner  of  said  out-lot  16  for  reasons  which 
will  presently  appear.  Gratiot  avenue  is  a 
part  of  the  main  thoroughfare  through  the 
city  of  Port  Huron  in  a  northerly  and  south- 
erly dilution.  In  this  street  and  its  exten- 
sions is  a  street  railway  track  upon  which 
are  operated  electric  cars.  Garfield  street 
is  about  two  miles  north  of  "the  center  of  the 
business  part  of  the  city  of  Port  Huron  and 
about  two  miles  south  of  the  northerly  city 
limits.  In  the  northerly  part  of  the  city  are 
located  two  cemeteries,  a  large  [20]  public 
park,  a  private  park  and  resort,  and  several 
beaches  which  are  used  by  many  people,  both 
by  inhabitants  of  the  city  and  by  strangers, 
as  summer  resorts.  During  some  portions  of 
the  year  only  part  of  the  cars  of  the  street 
railway  are  operated  north  of  Garfield  street; 
hence,  people  going  from  the  city  to  points 
north  of  Garfield  street  frequently  have  occa^ 
sion  to  wait  at  this  street  for  cars  which  will 
earry  them  to  the  cemeteries,  parks,  or  re- 
torts  in  the  northerly  part  of  the  city.    The 


main  object  which  the  North  End  Improve- 
ment Association  had  in  placing  the  building 
heretofore  mentioned  on  the  southwest  corner 
of  lot  16  was  to  provide  a  shelter  for  people 
who  had  occasion  to  wait  for  cars  at  Garfield 
street. 

"In  the  summer  of  1912  this  association, 
by  voluntary  labor  and  contributions,  cleared 
the  ground  of  shrubs  and  rubbish,  took  down 
an  old  unsightly  post  and  wire  fence,  and 
constructed  a  one-story  building  in  its  di- 
mensions 10  feet  north  and  south  and  30 
feet  east  and  west,'  on  the  southwest  corner 
of  lot  16  directly  across  Gratiot  avenue  from 
complainant's  residence.  A  partition  was  run 
through  this  building  so  that  the  west  end 
of  the  building  nearest  Gratiot  avenue  is  an 
open  pavilion  12  feet  by  16  feet  in  size  and 
in  the  east  end  an  inclosed  room  about  18 
feet  by  l6  feet  in  size.  This  building  was 
constructed  of  good  materials  and  neatly 
painted.  It  was  completed  as  it  now  stands 
when  this  suit  was  commenced  on  June  25, 
1913.  It  was  lighted  by  electric  lights.  This 
building  was  planned  and  constructed  with 
the  full  knowledge  and  approval  of  the  city 
commission  of  the  defendant  city,  without 
cost  to  the  city.  The  object  which  inspired 
the  North  End  Improvement  Association  to 
construct  this  building  was  to  furnish  a 
shelter  for  people  who  had  occasion  to  wait 
at  Garfield  street  for  the  north-bound  street 
cars  to  the  cemeteries,  parks,  and  reaorts 
located  in  the  northerly  part  of  the  city. 
In  order  that  the  building  might  be  looked 
after  properly,  the  North  End  Improvement 
Association  placed  the  defendant  Mary  I. 
Thayer  in  charge  of  the  building  and  gave  her 
permission  to  sell  light  refreshments  therein 
such  as  are  usually  sold  in  public  parks,  as 
compensation  to  her  for  looking  after  the 
building.  At  the  time  this  bill  of  complaint 
was  filed,  Mrs.  [21]  Thayer  was  in  charge 
of  the  building  selling  light  refreshments 
therein. 

"It  is  now  contended  by  both  defendants 
that  the  building  is  not  only  useful  as  a 
waiting  room  for  street  car  passengers,  but 
also  for  such  uses  in  connection  with  out-lot 
16,  called  Palmer  Park,  as  a  pavilion  in  a 
public  park  is  usually  serviceable,  to  furnish 
a  shelter  for  such  pleasure  and  recreation 
seekers  as  come  to  the  park,  to  furnish  re- 
freshment, and  to  provide  a  shelter  to  be 
used  in  connection  with  the  ice  skating  rink 
which  it  is  contemplated  to  establish  during 
the  cold  months. 

"Both  defendants  now  claim  that  the  con- 
struction of  this  building  is  but  a  preliminary 
step  in  the  improvement  of  this  park  so  as 
to  make  it  available  and  useful  for  recreation 
BeeKerB* 

"The  North  End  Improvement  Association 
has  also  made,  under  the  oontrol  of  the  city 
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oflScials  and  with  their  approval,  several  im- 
provements to  out-lot  16  towards  making  this 
lot  available  and  serviceable  for  park  pur- 
poses, and  I  find  that  all  that  has  been  done 
in  this  way^  including  the  construction  of  the 
building,  has  been  done  by  the  North  End 
Improvement  Association  at  the  private  ex- 
pense of  the  members,  and  with  the  approval 
of  the  city  officials,  in  the  utmost  of  good 
faith,  and  with  the  object  in  view  of  the 
improving  of  Palmer  Park  and  the  benefiting 
of  the  north  part  of  the  city  of  Port  Huron, 
and  that  these  efforts  have  resulted  in  im- 
proving that  park  and  thus  directly  benefiting 
the  north  part  of  the  city  of  Port  Huron,  and 
indirectly  the  whole  of  the  city." 

The  position  of  complainant  is  tersely 
Mated  by  his  counsel  in  the  brief  as  follows: 

'*The  first  proposition  complainant  makes 
is  that  this  land  dedicated  to  the  people  of  the 
city  of  Port  Huron  as  a  public  park  has  been 
subverted  to  a  use  foreign  to  that  of  a  public 
park  for  which  it  was  granted  to  the  city. 

"We  maintain  that,  when  property  is  dedi- 
cated for  a  public  park,  abutting  property 
owner's  have  a  right  to  enjoin  its  use  for  any 
other  purpose  than  a  park,  and  that  the 
erection  of  this  building  to  be  used  as  a 
transfer  station  for  the  patrons  of  the  city 
electric  railway  is  not  using  the  property 
as  a  park. 

[22]  "The  city  of  Port  Huron  is  merely  the 
trustee  of  the  park,  which  belongs  to  the 
public  forever,  and  as  such  trustee  it  is  the 
duty  of  the  city  of  Port  Huron  by  its  officers 
and  agents  to  cultivate,  adorn,  and  decorate 
i»uch  park  for  park  purposes  only,  and  that 
to  do  anything  else  would  be  a  violation  of 
the  trust. 

"We  maintain  that  the  building  erected  as 
the  proofs  show  has  nothing  whatever  to  do 
^ith  the  park  as  a  park;  that  it  was  not 
put  there  for  the  purpose  of  adorning  and 
decorating  the  park  or  as  an  improvement  to 
it.  but  was  put  there  for  the  intent  and 
purpose  of  a  waiting  room,  not  for  people 
who  wish  to  visit  the  park,  but  for  those 
who,  having  taken  the  wrong  car  to  go 
through  to  their  destination,  are  obliged  to 
wait  on  the  comer  for  one  going  through  to 
the  point  they  wish  to  reach." 

If  the  facts  warranted  the  conclusion  of 
counsel  that  the  gift  of  Senator  Palmer  has 
been  subverted  to  a  use  foreign  to  that  of  a 
public  park,  there  is  no  doubt  that  com- 
plainant as  an  abutting  property  owner 
might  seek  the  aid  of  a  court  of  equity.  See 
21  Am.  k  Eng.  Enc.  of  Law  (2d  ed.f  1072; 
Chicago  V.  Ward,  169  111.  392,  48  N.  E.  927, 
38  L.R^.  849,  61  Am.  St.  Rep.  186 ;  Church 
V.  Portland,  18  Ore.  73,  22  Pac.  528,  6  L.R.A. 
259, 

We  think  it  helpful  to  quote  some  of  the 
testimony.    One  of  the  witnesses  for  the  com- 


plainant who  did  not  approve  of  the  building 
erected,  nor  of  its  location,  and  who  testified 
it  depreciated  the  value  of  complainant's 
property,  testified,  in  ^art,  as  follows: 

"The  most  desirable  part  of  that  park  is 
on  the  north  side  in  the  grove  for  picnic 
purposes.  The  only  point  from  which  that 
grove  can  be  r^ched  is  from  the  comer  of 
Gratiot  avenue  and  Garfield  street,  except 
to  go  around',  and  in  order  to  reach  that 
high  part  north  of  the  depression,  you  have 
to  cross  the  ravine  or  depression.  I  have 
been  over  the  cinder  path  and  •the  rustic 
bridge  built  by  the  North  End  Improvement 
Association.  They  offer  as  short  and  direct 
communication  with  the  high  ground  there 
perhaps  as  anywhere. 

[23]  "Palmer  Park  is  a  little  over  2i  miles 
from  the  center  of  the  city,  and  the  citizens 
desiring  to  use  it  for  recreation  purposes 
would  have  to  go  bv  street  car  if  thev  came 
from  the  south.  That  would  be  the  most 
natural  and  convenient  means  of  transfer  at 
any  time  of  year.  Patrons  going  to  that  park 
by  that  line  of  transfer  would  find  it  con- 
venient to  disembark  at  the  corner  and  to 
use  the  cinder  path  and  rustic  bridge  to  the 
higher  ground  on  the  north  side  of  the  park. 
It  is  a  great  convenience  to  people  who  visit 
that  park  in  going  to  and  from  it  in  case 
of  storm  and  inclement  weather  to  have  a 
building  there  for  their  protection  or  any- 
body who  wants  to  take  the  car  at  that 
point." 

Another  witness  for  complainant  testified 
on  cross-examination,  in  part,  as  follows : 

"Q.  In  your  judgment  the  acquirement  of 
that  property  as  a  public  park  is  no  benefit 
to  that  locality?. 

"A.  Not  at  this  time. 

"Q.  Would  it  be  if  improved  as  a  park? 

"A.  Yes. 

"Q.  It  would  not  be  if  left  in  its  natural 
state? 

"A.  No. 

"Q.  What  would  you  say  as  to  a  building 
for  the  accommodation  of  people  coming  to 
the  park?  Would  that  be  a  convenience  to 
the  public? 

"A.  It  would  be  quite  a  convenience  to  the 
public. 

"Q.  How  far  is  that  park  located  from  the 
center  of  the  city? 

''A.  I  should  think  it  is  probably  two 
miles. 

"Q.  What  would  be  the  means  of  convey- 
ing the  general  public  from  the  downtown 
district  to  the  park  ? 

*A.  By  street  car. 

*Q.  Is  it  not  a  necessary  convenience  for 
the  traveling  public,  people  going  to  the  park, 
to  have  located  there  a  building  for  their 
accommodation  ? 
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A.  If  they  are  going  to  the  park,  yea. 


"Q.  From  your  knowledge  of  parka  and  real 
estate,  if  the  city  were  building  a  pavilion 
for  the  accommodation  of  patrons  of  that 
park,  always  taking  into  considerfition  that 
the  eity  was  cultivating  that  for  park  pur- 
poses, would  that  be  a  suitable  location  from 
that  point? 

[24]  "A.  I  think  that  would  he  the  proper 
place  for  it;  the  cars  transfer  there,  J  would 
think  it  would.    .    .    . 

"Q.  WouI4  it  not  he  a  oonvenienoe  to  the 
people  using  the  park  and  coming  to  it  by 
the  street  railway  to  have  that  building  there 
to  receive  them? 

"A.  I  think  it  would,  yes. 

*^Q.  That  is  true? 

"A.  Yes,  sir. 

"Q.  When  the  park  is  prepared  for  a  skat- 
ing rink  on  that  low  marshy  place,  it  will 
be  a  great  convenience  to  the  people  coming 
to  that  skating  rink  to  have  that  building 
there  to  wait  for  the  cars  and  to  put  their 
wraps  there,  would  it  not? 

''A.  It  would  be  a  benefit  to  the  public  in 
that  way. 

"Q.  The  public  using  the  parkt 

"A.  Yes.  .  .  .  There  is  a  building  in 
Pine  Grove  Park  that  has  stood  there  12 
or  15  years.  That  pavilion  has  a  sort  of  soft 
drink  place  underneath  in  the  summer  time. 
In  connection  with  that  building,  there  are 
also  toilet  rooms.  From  my  experience  in 
traveling  about  the  country,  I  think  it  is  a 
necessity  to  have  such  a  building  in  these 
parks. 

"Q.  You  think  because  of  the  fact  that  peo- 
ple transfer  on  that  comer,  and  people  going 
to  that  park  would  get  off  on  that  corner, 
and  that  being  the  most  accessible  point  to 
the  park  for  people  coming  on  street  cars, 
that  is  the  proper  place  for  such  a  building, 
if  you  are  going  to  have  one  in  the  park? 

''A.  I  take  it,  if  the  city  is  going  to  build 
a  building,  that  would  be  the  proper  place." 

One  of  the  witnesses  for  defendant's  testi- 
fied, in  part: 

"The  preparation  of  the  ground  and  the 
construction  of  the  building  has  made  Palmer 
Park  more  desirable  for  park  purposes.  It 
is  an  improvement  to  the  corner  there.  It 
is  a  starter.  We  have  a  starter,  and  if  they 
continue  on  they  will  soon  make  the  park 
a  great  place  for  private  picnics.  In  my 
estimation,  it  has  made  the  park  more  de- 
sirable since  these  improvements  have  been 
made,  for  little  picnics  and  park  purposes 
other  than  it  was  before,  and  the  building 
is  used  as  park  pavilion  as  much  ai^  it  is 
for  a  waiting  room." 

Another  witness  testified,  in  part: 

[25]  "Q.  That  pfirk  there  has  not  been  so 
developed  as  to  make  it  a  place  for  people 
to  go  and  congregate  for  park  purposes? 
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'A.  I  have  seen  a  number  of  people  there 
at  once. 

"Q.  In  what  part  of  the  10  aeres  were 
they? 

"A.  In  the  low  portion  of  the  park. 

''Q.  You  did  not  see  any  of  them  having- 
oocasion  to  use  this  building? 

''A.  They  used  the  building  because  they 
were  skating,  a  hundred  or  more  at  a  time, 
and  I  have  seen  them  ^oing  from  the  pavilion 
down  there  and  skating  in  the  winter  time. 

"Q.  They  were  using  McNeil  creek  to  skate 
on  as  you  passed  four  times  a  day? 

"A.  Yes,  sir." 

A  member  of  the  improvenient  associaUon 
testified,  in  part: 

"I  am  a  member  of  the  North  End  Im- 
provement Association,  and  am  familiar  with 
the  purposes  of  that  association.  It  is  com- 
posed of  citizens  in  the  north  end  and  some 
frpm  other  parts  of  the  city.  The  purposes 
and  objects  are  set  forth  in  our  articles  of 
association. 

"Q.  What  can  you  say  to  the  court  as  to 
what  the  policy  of  the  association  is  as  to 
this  pavilion  and  waiting  room,  and  whether 
or  not  the  work  is  to  stop  there,  or  whether 
it  is  the  purpose  of  the  association  to  carry 
the  work  further? 

'*A.  The  work  as  projected  was  partially 
for  the  waiting  room  and  partially  for  a 
pavilion  for  the  park.  It  was  partially  out- 
lined to  make  improvements  on  the  park,  as^ 
funds  of  the  association  could  be  gotten  to- 
gether  by  voluntary  work  of  the  members 
and  sympathizers  in  this  work. 

"Q.  Now,  has  the  end  of  the  project  been 
reached  by  the  construction  of  this  building? 

"A.  By  no  means. 

''Q.  Tell  the  court  what  that  purpose  is? 

''A.  .  .  .  First,  the  building  haa  not  been 
completed  as  outlined.  Further,  the  matter 
was  talked  over  of  connecting  the  two  parta 
of  the  park  by  a  rustic  bridge  and  cleaning 
up  and  making  the  park  presentable,  so  it 
would  be  more  like  a  park  for  park 
[26]  purposes.  Of  course,  it  cannot  be  done 
all  at  onpe  with  voluntary  subscriptions. 
The  matter  of  rest  rooms  and  toilet  rooma 
has  been  talked  over  several  times,  and,  as- 
to  toilet  rooms,  that  matter  was  discussed  at 
one  of  our  last  meetings,  and  generally  agreed 
upon  that,  it  being  an  open  building,  it  would 
be  impractical  to  put  in  toilets  with  the 
water  flushed,  but  it  was  talked  of  putting 
in  a  dry  closet,  which  can  be  made  very 
sanitary  and  put  in  very  cheaply.  It  is  the 
intention  to  continue  this  work  of  which  the 
building  of  this  pavilion  is  but  the  beginning 
and  the  installation  of  toilet  rooms  and  rest 
rooms  for  the  accommodation  of  the  people 
who  are  obliged  to  assemble  there  at  this 
point,  and  for  whose  benefit  this  waiting 
room  was  constructed." 
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There  was  testimony  as  follows: 

"The  object  of  the  association  is  to  im- 
prove the  conditions  in  the  north  end  of  the 
city  wherever  we  .have  an  opportunity.  I 
think  it  was  at  least  partly  due  to  our  in- 
fluence that  Elmwood  street  bridge  was 
placed  back  in  place,  and  the  road  fixed  in 
condition  and  the  bridge  over.  We  built  the 
pavilion  in  Palmer  Park,  cleared  the  ground, 
built  a  rustic  bridge,  and  cinder  path.  The 
purpose  of  having  that  building  on  the  corner 
of  the  park  was  as  a  pavilion  for  the  park 
and  the  other  as  a  waiting  room." 

On  examination  by  Mr.  Wellman,  witness 
stated: 

'1  have  visited  parks  in  other  cities.  In 
any  parks  that  I  have  ever  seen,  there  has 
been  a  waiting  room  of  some  sort  to  aceom« 
modate  the  people,  for  people  coming  and 
going.  That  is  a  recognized  park  purpose. 
.  .  .  The  majority  of  the  land  in  that  park 
is  low.  There  is  not  mueh  difference  between 
the  quantities  of  high  land  on  the  south  side 
and  that  on  the  north  side  of  the  ravine.  In 
connection  with  the  use  of  the  pavilion  dur- 
ing the  winter  months,  we  have  made  ar- 
rangements to  block  McNeil  creek  up  and 
flood  that  low  ground  and  make  a  skating 
rink  for  the  people,  and  to  take  the  question 
up  of  opening  up  that  pavilion  and  put  in  a 
beating  system  so  that  people  may  go  in 
there  and  hang  up  their  clothing  and  put 
on  their  skates,  etc.  That  is  part  of  the 
program  [27]  planned  by  the  association,  for 
this  winter.  I  think  Mr.  Draper  has  the 
written  resolution  to  that  efTect. 

*The  resolution  was  received  in  evidence." 

In  Words  and  Phrases  there  are  several 
definitions  of  the  words  "park"  and  "public 
I>ark."    One  of  them  reads: 

"A  park  is  variously  defined  to  be  a 
pleasure  ground  in  or  near  a  city,  set  apart 
for  the  recreation  of  the  public;  a  piece  of 
ground  inclosed  for  the  purposes  of  pleasure, 
exercise,  amusement  oi*  ornament ;  a  place  f6r 
the  resort  of  the  public  for  recreation,  air 
and  light;  a  place  for  every  one.  State  v. 
Schweickardt,  109  Mo.  496,  19  S.  W.  47,  51 
^citing  Perrln  v.  New  York  Cent.  R.  CJo.  36 
N.  Y.  120;  Price  v.  Plainfleld,  40  N.  J.  L. 
613).*' 

Another  definition  is: 

"In  its  common  and  ordinary  significance, 
a  public  park  is  an  open  or  inclosed  tract 
of  land  and  adapted  for,  set  apart,  main- 
tained at  public  expense,  and  devoted  to  the 
purposes  of  pleasure,  recreation,  ornament, 
light  and  air  fdr  the  iiihabitants  of  the  town 
near  or  in  which  it  is  located."  3  McQuillitt, 
Mun.  Corp.  pp.  2533,  2534,  and  cases  cited  in 
footnote. 

In  28  Gyc  p.  936,  it  is  said: 

''Property  constituting  parks,  public  squares, 
and  commons  may,  in  the  absence  of  express 


restriction,  be  used  in  such  manner  as  will 
promote  the  public  interest  and  is  not  incon- 
sistent with  the  purpose  for  which  it  was 
Intended." 
.  Again: 

''A  park  may  be  devoted  to  any  use  which 
tends  to  promote  popular  enjoyment  and 
recreation,  although  primarily  involving  the 
ideas  of  open  air  and  space,  occupation  in 
part  by  monumeats,  statutes,  museums,  gal- 
leries of  art,  free  public  libraries  and  other 
agencies  contributing  to  the  aesthetic  enjoy- 
ment of  the  people,  is  not  a  perversion  of 
the  lands  frpm  park  purposes.  These  are 
maintained  for  the  use,  convenience  and 
[28]  recreation  of  persons  resorting  to  and 
using  public  parks."  3  Dillon,  Mun.  Corp. 
pp.  1749,  1760. 

"Some  of  the  powers  of  control  and  regu- 
lations for  their  use  held  to  be  reaeonable 
and  valid  are:  .  .  .  Power  to  lay  out 
pleasure  drives  around  the  borders  of  a  pub- 
lic square,  authority  to  erect  a  building  in  a 
park  for  public  purposes,  and  if  a  building 
called  a  casino  so  erected  is  adapted  to  a 
public  use,  the  court  will  not  assume  that 
is  to  be  used  for  private  parpoeeB;  to  erect 
a  dwelling  house  on  park  property  to  be  used 
by  the  park  superintendent  and  his  family 
as  a  residence  and  also  for  an  office  by  such 
superintendent  and  his  associates."  3  Mc- 
Quillin  on  Corp.  p.  2541. 

We  think  it  clear  that  the  use  made  of 
the  building  is  a  public  use,  and  that  such 
use  is  not  foreign  to  that  of  a  public  park. 

The  decree  fto  aflfirmed,  with  costs. 

Brooke,  C.J.,  and  Person,  Kuhn,  Stone, 
Ostrander,  Bird,  and  Steere,  JJ.,  concurred. 


NOTE. 

Ereotlon  of  Bvildins*  i>^  Fublie  Pavlui 

and  SquAres. 

The  recent  cases  are  in  accord  with  the 
holding  in  South  Park  Com'rs  v.  Ward,  248 
111.  299,  21  Ann.  Cas.  127,  to  the  eflfect  that 
whether  buildings  may  be  erected  in  public 
parks  or  squares  depends  on  the  purpose  of 
the  dedication  of  the  land,  and  that  nothing 
inconsistent  with  that  purpose  as  it  is  ex- 
pressed in  the  deed  of  dedication  may  be 
imposed  on  the  property.  See  the  fol- 
lowing recent  cases:  Mulvey  v.  Wan- 
genheim,  23  Cal.  App.  268,  137  Pac  1106; 
Bailey  v.  Topeka,  97  Kan.  327,  164  Pac. 
1014;  Hopkinsville  v.  Jarrett,  156  Ky.  777, 
162  8.  W.  85,  50  L.R.A.(N.S.)  465;  Sharp  v. 
Guthrie  (Okla.)  146  Pac.  764;  Wessinger 
v.  Misch,  71  Ore.  239,  142  Pac.  612;  Higgen- 
wm  V.  Treasurer,  etc.  Com'rs,  212  Mass.  583, 
99  N.  E.  523,  42  L.R.A.(N.S.)  215;  aemeni 
▼.  Paris   (Tex.)   154  S.  W.  624;  McBride  ▼. 
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Rockwell  County  (Tex.)  195  S.  W.  026;  El 
Paso  Union  Pass.  Depot  Ck).  v.  Look  (Tex.) 
201  S.  W.  714. 

In  Hopkinsville  v.  Jarrett  (Ky.)  162  S. 
W.  85,  it  was  held  that  where  land  was  dedi- 
cated to  a  city  to  be  used  solely  for  a  park, 
the  erection  of  a  public  library  in  the  park 
ATas  a  diversion  from  the  purpose  of  its 
dedication. 

In  Sharp  v.  Guthrie  (Okla.)  145  Pac.  764, 
wherein  it  was  sought  to  erect  a  building  to 
be  used  as  a  university  on  land  which  had 
been  dedicated  for  park  purposes,  the  court 
said:  "The  statute  empowering  the  convey- 
ance of  the  title  to  the  land  from  the  United 
States  to  the  municipality  provided  the  same 
should  be  for  park  purposes,  and,  when  the 
municipality  took  title  thereto  under  the 
deed,  it  took  in  like  manner  as  if  the  em- 
powering statute  were  written  in  the  deed. 
Hence,  as  the  empowering  statute  impressed 
the  land  conveyed  with  a  trust,  by  accepting 
the  deed  defendant  will  not  be  heard  to  re- 
pudiate the  trust  or  be  permitted  to  appro- 
priate the  property  to  another  use." 

In  El  Paso  Union  Pass.  Depot  Co.  v.  Look 
(Tex.)  201  S.  W.  714,  it  appeared  that  the 
station  of  the  plaintiff  corporation  was 
located  and  built  under  and  by  virtue  of  an 
ordinance  which  authorized  its  construction 
and  maintenance.  One  section  of  this  ordi- 
nance provided  that  the  city  of  El  Paso 
obligated  itself  to  acquire  an  adjoining  tract 
of  land,  provided  the  plaintiff  corporation 
would  keep  and  maintain  the  same  as  a  pub- 
lic park.  The  land  was  acquired  by  the  city 
for  a  public  park  and  was  turned  over  to  the 
plaintiff  to  be  made  into  a  public  park.  The 
city  sought  to  appropriate  part  of  the  park 
grounds  for  streets  and  sidewalks  and  it  was 
held  that  while  the  city  had  exclusive  con- 
trol over  its  parks,  and  might  lay  out  side- 
walks therein  where  necessary  for  park  pur- 
poses, such  right  did  not  extend  to  diverting 
park  grounds  to  general  street  and  sidewalk 
purposes. 

Where  a  square  is  dedicated  to  an  express 
purpose,  such  as  the  erection  of  a  courthouse, 
the  municipality  has  no  authority  to  erect 
a  building  on  the  square  for  the  purpose  of 
storing  fuel.  McBride  v.  Rockwell  County 
(Tex.)  196  S.  W.  926.  So  where  the  purpose 
of  the  dedication  of  a  public  square  is  for 
the  erection  of  a  courthouse  thereon,  and 
the  courthouse  is  destroyed  by  Are,  the  mu- 
nicipality has  no  authority  to  erect  a  "public 
comfort  station''  in  lieu  of  the  courthouse. 
Clement  v.  Paris  (Tex.)  164  8.  W.  624. 

A  different  construction  is  placed  on  dedi- 
cations made  by  individuals  from  those  made 
by  the  public.  The  former  are  construed 
strictly  according  to  the  terms  of  the  grant 
while  in  the  latter  case  a  less  strict  construc- 
tion is  adopted.    Hopkinsville  v.  Jarrett,  166 


Ky.  777,  162  S.  W.  85,  50  L.R.A.(N.S.)  405. 
In  Higginson  v.  Siattery,  212  Mass.  583, 
99  N.  E.   523,  42  L.R.A.  (2^.8. )    215,  it  ap- 
peared that  a  park  had  been  established  on 
land  the  fee  of  which  had  been  acquired  by 
the  city,  and  which  was  taken  and  paid  for 
by  it  as  an  agency  of  government.     It  was 
held  that  the  state  might  acquire  it  without 
the  consent  of  the  city  for  the  erection  of  a 
high  school  building.    The  court  said:   "Cities 
and  towns  are  territorial  subdivisions  of  the 
state  created  as  public  corporations  for  con- 
venience in  the  administration  of  government. 
They  exercise  only  the  powers  which   have 
been  conferred  by  express  enactment  of  the 
legislature  or  by  necessary  implication  from 
undoubted  prerogatives  vested  in  them.    They 
have  a  twofold  character,   the   one  govern- 
mental and  the  other  private.     In  the  one 
they  execute  the  functions  and  possess  the 
attributes   of   sovereignty   which   have   been 
delegated  by  the  l^islative  department  of 
government;   in  the  other  they  are  clothed 
with  the  capacities  of  a  private  corporation, 
and  may  claim  its  right  and  immunities,  and 
are  subject  to  its  liabilities.    [Neff  v.  Welles- 
ley,   148  Mass.  487;    Davies  v.   Boston,    190^ 
Mass.  194;  H^ey  v.  Boston,  191  Mass.  291; 
Kies  V.  Lowrey,  199  U.  S.  233  [26  S.  Ct.  27^ 
60  U.  S.  (L.  ed.)  167] ;  Hunter  v.  Pittsburgh, 
207  U.  S.  161,  178   [28  S.  Ct.  40,  52  U.  S. 
(L.  ed.)    151];   Vilas  v.  Manila,  220  U.   S. 
345,  365,  31  S.  Ct.  416,  55  U.  S.    (L.  ed.) 
491.]  The  property  of  which  a  city  or  town 
has  acquired  absolute  ownership  as  an  agen- 
cy of  the  state,  and  which  it  holds  strict  ly 
for  public  uses,  is  subject  to  legislative  con- 
trol.    It  may  be  transferred  to  some  other 
agency  of  government  charged  with  the  same 
duties,  or  it  may  be  devoted  to  other  public 
purposes.    Tliis  power  always  has  been  ex^T- 
cised  in  this  commonwealth  upon  some  prin- 
ciples of  public  justice  to  the  communities, 
affected.     [Rawson  v.  Spencer,  113  Mass.  40; 
Agawam  v.  Hampden  County,  130  Mass.  528 ; 
Springfield    v.    Springfield    St.    R.    Co.    182 
Mass.  41;  Worcester  v.  Worcester  Consol.  St. 
R.  Co.  182  Mass.  49,  196  U.  S.  639,  26  S.  Ct. 
327,  49  U.  S.   (L.  ed.)    691.]     The  property 
which  a  municipality  holds  in  its  private  ca- 
pacity is  not  subject  to  the  unrestricted  au- 
thority of  the  legislature,  and  no  person  can 
deprive  it  of  such  property  rights  against  its 
will,  except  by  the  exercise  of  eminent  domain; 
with   payment  of   full   compensation.      [Mt. 
Hope   Cemetery  v.  Boston,   168  Mass.   609; 
Ware  ▼.  Fitchburg,  200  Mass.  61,  68;   Cod- 
man  V.  Crocker,  203  Mass.  146,  150.]     .     .     ^ 
Therefore,  we  are  of  opinion,  both  on  authori- 
ty and  on  reason,  that  the  park  here  in  ques- 
tion was  taken  and  paid  for  by  the  city  of 
Boston  as  an  agency  of  government,  and  not 
as  a  private  corporation.    .     .    .    Land  ap- 
propriated   to    one    public  .use    cannot    be 
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diverted  to  another  ineonsistent  public  use 
without  plain  and  explicit  legislation  to  that 
end.  [Boston  Water  Power  Co.  v.  Boeton, 
etc^R.  Co.  23  Pick.  360;  Quincy  v.  Boston, 
148  Mass.  389;  Old  Colony  R.  Co.  v.  Fram- 
Ingham  Water  Co.*  153  Mass.  561,  563;  Bos- 
ton, etc.  R.  Co.  V.  Cambridge,  166  Mass.  224; 
£ldredge  T.  Norfolk  County  Comers,  185 
Mass.  186.]  .  .  .  The  firmly  settled 
sad  frequently  declared  policy  of  the  legis- 
lature heretofore  has  been  to  preserve  pub- 
lic parks  free  from  intrusion  of  every  kind 
which  would  interfere  in  any  degree  with 
their  complete  use  for  this  public  end.  It 
cannot  be  assumed  that  this  policy  is  to 
be  lightly  thrown  aside.  It  might  well  be 
that  relaxation  in  favor  of  a  high  school  of 
eommeroe  was  thought  wise,  but  that  a 
building  to  include  also  the  administrative 
oflSces  of  the  school  committee  and  the 
school  house  commission  of  a  great  city,  to 
which  many  more  people  would  resort  and 
in  considerable  part  for  business  rather  than 
educational  purposes,  was  deemed  inexpe- 
dient. The  two  statutes  are  most  easily  sus- 
repttble  of  a  construction  which  does  not 
bind  them  together  as  a  single  piece  of  legis* 
lation.  There  does  not  seem  to  be  justifica- 
tion uider  all  the  circumstances  for  constru- 
ing them  as  a  unit.  The  city,  therefore,  has 
no  authority  to  expend  money  for  the  erec- 
tion upon  the  Back  Bay  Fens  of  the  kind  of 
building  proposed,  but  only  for  one  to  be  used 
exclusively  as  a  high  school  of  commerce." 
In  Bailey  v.  Topeka,  97  Kan.  327,  154  Pac. 
1014,  it  appeared  that  a  city  granted  to  in- 
dividuals, for  pay,  exclusive  rights  within  a 
public  park  to  operate  refreshment  and  lunch 
stands,  and  to  rent  boats,  bathing  suits, 
towels  and  dressing  rooms.  It  was  held  that 
the  grant  was  not  in  oonfiict  with  provisions 
of  the  deeds  under  which  the  property  was 
acquired  by  the  city,  the  court  saying:  "The 
action  of  the  city  of  which  complaint  is  made 
consists  of  the  granting  to  individuals,  for 
pay,  of  exclusive  rights  within  the  park  to 
operate  refreshment  and  lunch  stands,  and 
to  rent  boats  and  provide  suits,  towels  and 
rooms  for  bathers,  at  fixed  prices.  A  free 
dressing  pavilion  is  provided  for  bathera 
QBing  their  own  suits  and  towels.  Appar- 
<^i!tly  there  is  nothing  to  prevent  anyone 
from  using  his  own  boat  on  the  pond,  should 
he  80  desire.  We  see  nothing  in  the  conduct 
referred  to  that  is  inconsistent  with  the  pub- 
lic character  of  the  park,  or ,  that  conflicts 
with  the  terms  of  the  gift.  The  exclusive 
character  of  the  privilege  conferred  is  not  the 
basis  of  any  legitimate  objection.  For  as  no 
one  has  a  right  to  engage  in  the  activities 
referred  to  except  by  permission  of  the  city, 
no  one  is  wronged  by  the  monopoly  created. 
The  concessions  granted  do  not  amount  to 
the  leasing  of  any  part  of  the  park." 
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In  Mulvey  v.  Wangenhein,  23*  Gal.  -App. 
268,  137  Pac.  1106,  it  appeared  that  by  leg- 
islative acts  of  a  city  and  the  state,  certain 
lands  had  been  dedicated  to  the  city  to  be 
held  in  trust  forever,  for  the  sole  purpose 
of  a  public  park.  It  was  held  that  the  grant 
of  permission  to  open  and  improve  a  street 
along  one  side  of  the  park,  by  others  than 
the  park  board,  for  commercial  purposes  was 
a  violation  of  the  trust  under  which  the  land 
was  held. 
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United  States  Circuit  Court  of  Appeals,  Sec- 
ond Circuits-April  10,  1918. 

»S0   Fed.   936. 


Wliat  Law  Govenui  —  Coatraot  to  Ar- 
bitrate. 

Under  the  laws  of  New  York,  a  provision 
in  a  foreign  contract  that  disputes  between 
the  charterer  and  the  owner  of  a  vessel 
should  be  settled  by  arbitration  is  unen- 
forceable, because  it  would  be  held  to  affect 
only  the  remedy  and  to  be  contrary  to  public 
policy,  as  ousting  the  courts  of  jurisdiction. 

[See  note  at  end  of  this  case.] 

Conrts   —  Effect   of   Deoisioa  —   State 
and  Federal  Oonrta. 

On  a  question  of  general  law  involved  in 
an  admiralty  suit  brought  in  the  federal 
district  court  for  New  York,  the  decisions 
of  the  highest  state  court  are  not  binding. 

ShippliiK  —  Charter  Party  —  ProTisloii 
for  Arbitratloa. 

A  provision  in  a  charter  party  that  all 
disputes  should  be  settled  by  arbitration, 
etc.,  cannot  be  regarded  as  providing  for 
assessment  of  the  amount  of  damages 
claimed,  leaving  the  question  of  liability  for 
the  courts,  and  so  is  no  bar  to  an  action  in 
court,  even  if  it  may  support  an  action  for 
breach  of  the  agreement  to  arbitrate. 

Same. 

Where  no  arbitration  had  actually  been 
begun  and  expenses  incurred,  only  nominal 
damages  can  be  recovered  for  a  breach  of  a 
covenant  in  a  charter  party  providing  for 
arbitration  of  all  disputes. 

Provision  for  Penalty. 

A  clause  in  a  charter  party,  "penalty  for 
nonperformance  of  its  agreement  to  be  proven 
damages,  not  exceeding  estimated  amount  of 
freight,"  is  a  provision  for  a  penalty,  and 
cannot  be  construed  to  limit  the  recovery  of 
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the  txharterer  for  the  owner's  entire  repudia- 
tion of  the  charter  and  refusal  to  enter  on 
its  performance. 

Same. 

In  view  of  a  provision  of  the  charter  party 
for  arbitration  of  disputes  before  referees, 
one  to  be  selected  by  the  captain,  a  clause  in 
the  charter  party  declaring  that  the  penalty 
for  nonperformance  should  not  exceed  the 
estimated  amount  of  freight,  though  accepted 
as  a  limitation  of  liability,  cannot  be  deemed 
applicable  to  the  case  of  an  entire  repudi 
ation  of  the  charter. 

Appeal  from  United  States  District  Ck)urt, 
Southern  District  of  New  York. 

Libel  hy  Aktifedelskabet  Korn-og  Foderstof 
Kompagniet,  libelant,  againat  Rederiaktiebol- 
aget  Atlanten,  respondent.  Judgment  for 
libelant.  Respondent  appeals.  The  facts  are 
stated  iA  the  6|>inioki.    AlPFl&KIS). 

Haight,  Sandford  d  Smith  and  0.  B.  Smith 
for  appellant. 

BuAinffkwm,  Montgomery  d  Betcher  and 
R,  H.  Hupper  for  appellee. 

Sitting:  Ward,  Rogers  and  Hougli,  Cir- 
cuit Judges. 

[936]  Ward,  J. — ^The  libel,  containing  a 
clauee  of  foreign  attachment,  alleged  that  the 
libelant,  fo^  brevity  herein  called  the  Korn- 
og  Company,  a  Danish  corporation,  chartered 
the  steamer  Atlanten  of  the  respondent,  for 
brevity  called  herein  the  Atlanten  Company, 
a  corporation  of  Sweden,  to  proceed  to  Key 
West  for  orders  and  load  a  full  cargo  of  oil 
cake  at  Galveston,  New  Orleans,  or  Pensacola 
for  a  Danish  port  or  ports.  The  charter  party 
was  executed  at  Copenhagen  September  30, 
1914.  While  the  steamer  was  on  her  way 
to  the  United  States,  the  respondent  wrote 
from  Helsingborg,  Sweden,  to  the  libelant  at 
Copenhagen,  Denmark,  notifying  the  libelant 
that  it  canceled  the  charter,  but  was  willing 
to  carry  on  the  same  voyage  at  a  much  high- 
er rate  of  freight,  there  having  been  a  very 
considerable  rise  in  the  market.  It  stated  at 
the  same  time  that  it  was  willing  to  pay  dam- 
ages, not  exceeding  the  estimated  amount  of 
freight  under  clause  21  of  the  charter  party, 
which  necessarily  included  clause  24.  The 
libelant  replied  that  it  would  hold  the  re- 
spondent under  the  charter  liable  for  all 
losses  incurred  by  the  breach.  The  claim  was 
for  $44,000. 

The  answer  set  up  two  clauses  of  the 
charter  party  in  defense  and  averred  its 
readiness  to  comply  with  them: 

''21.  If  any  dispute  arises  the  same  to  be 
settled  by  two  referees,  one  appointed  by  the 
captain  and  one  by  charterers  or  their  agents, 


and  if  necessary,  the  arbitrators  to  appoint 
an  umpire.  The  decision  of  the  arbitrators 
or  umpire^  as  the  case  may  be,  shall  be  final, 
and  any  party  attempting  to  revoke  this  sub- 
mission to  r»rbitration  without  leave  of  a 
court,  shall  be  liable  to  pAj  to  the  other,  or 
others,  as  liquidated  damages,  the  estimated 
amount  of  cliartered  freight. 
•        ••••*•••• 

"24.  Penalty  for  nonperformanoe  of  this 
agreement  to  be  proven  danuiges,  not  exceed- 
ing estimated  amount  of  freight." 

[937]  Upon  libelant's  exceptions  to  the 
answer  on  the  ground  that  it  set  up  nothing 
constituting  a  defease  in  law,  Learned  Hand, 
J.,  entered  a  decree  in  favor  of  the  libelant 
for  $39,016.30,  the  stipulated  amount  of  its 
damages,  with  interest  and  costs. 

The  first  question  is  whether  the  allegation 
in  the  answer,  which  must  be  taken  to  be 
true,  that  the  agreement  to  arbitrate  was 
valid  and  binding  by  the  law  of  Denmark, 
where  the  charter  was  executed,  as  Veil  as 
by  the  law  of  Sweden,  where  the  steamer  be- 
longed, makes  it  enforceable  here.  This 
clause  cannot  be  regarded  as  a  condition 
precedent  to  the  maintenance  of  a  subsequent 
suit  in  the  courts  because  it  provides  that 
the  arbitrators  shall  "settle" — that  is,  dispose 
of — the  dispute.  The  case,  therefore,  does 
not  fall  within  the  decisions  which  hold  that 
agreements,  such  as  to  ascertain  the  amount 
or  extent  of  the  claim  by  arbitration  as  a 
condition  precedent  to  a  suit  in  tiie  courts, 
are  valid  because  the  question  of  liability  is 
left  to  be  determined  by  the  courts.  Hamil- 
ton V.  Liverpool,  etc  Ins.  Co.  136  U.  S.  242, 
10  S.  Ct.  945,  34  U.  a  (L.  ed.)  419.  Under 
the  law  of  the  state  of  New  York,  clause  21  is 
clearly  tmenforceable  because  under  the  de- 
cisions of  the  Court  of  Appeals  it  would  be 
held  to  affect  the  remedy  only  and  to  be  con- 
trary to  public  policy  as  ousting  the  courts 
of  their  jurisdiction.  Meadiem  v.  James- 
town, etc.  R.  Co.  211  N.  Y.  346,  105  N.  E. 
653,  Ann.  Cas.  1915C  851 ;  U.  S.  Asphalt  Re- 
fining Co.  V.  Trinidad  Lake  Petroleum  Co. 
222  Fed.  1006.  The  question  being  one  of 
general  law,  the  decisions  of  Uie  Court  of 
Appeals  of  the  state  of  New  York  are  not 
binding  upon  the  federal  courts.  It  is,  how- 
ever, fair  to  assume  from  Hamilton  t.  Home 
Ins.  Co.  137  U.  S.  370,  11  S.  Ct.  133,  34  U.  8. 
<L.  ed.)  708,  that  an  agreement  like  this, 
whidi  leayes  the  disposition  of  the  whole 
matter  to  arbitration  is  not  a  bar  to  an  action 
in  court,  even  if  it  may  etqiport  an  action 
for  breach  of  the  agreettient.  In  such  a  case, 
when  no  arbitration  has  been  iustually  begun 
and  expenses  incurred,  only  nominal  damages 
could  be  recovered.  Mnnsen  ▼.  Straits  of 
Dover  Steamship  Co.  99  Fed.  787. 

We  have  next  to  inquire  whether  elause  24 
is   a   limitation   of   liability  or  a   peiUUty. 
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Some  such  clause  has  been  usual  in  charter 
parties  from  time  immemorial  and  its  history 
id  admirably  treated  by  Mr.  Justice  Bai- 
hache  in  Wall  y.  RQ^lier^ktiebQlaget  Luggude 
[1915]  3  K.  B.  (Eng.)  66.  He  shows  that  it 
has  always  been  regarded  as  a  penalty  and 
that  the  fuldition^  frequent  for  some  years 
past,  of  the  words  "to  be  proven  damages/' 
not  exceding  estimated  amount  of  freight,  do 
not  make  it  a  limitation.  Such  is  the  legal 
meaning  of  every  penalty  clause.  His  con- 
struction was  expressly  approved  by  the 
Court  of  Appeal— [1916]  2  K.  B.  (Eng.) 
826 — and  by  the  House  of  Lords  in  Watts  v. 
Mitsui  [1917]  A.  C.  (Eng.)  227.  In  the  Court 
of  Appeal,  Swinfen  Eady,  L.  J.,  said :  ''There 
remains  the  third  point.  It  is  contended 
that,  having  regard  to  clause  13  of  the  char- 
ter party,  the  general  damages  recoverable  are 
limited  to  £3,600,  the  estimated  amount  of 
freight.  This  clause  is  a  little  different  from 
the  clause  which  used  formerly  to  be  inserted 
in  charter  parties.  The  old  form  was  'Penal- 
ty for  nonperformance  of  this  agreement  esti- 
mated amount  of  freight.'  There  is  no  doubt 
that  in  such  a  case  the  estimated  amount  of 
the  freight  was  a  penalty.  On  proof  of  the 
breach,  judgment  could  [938]  have  been  re- 
covered for  the  amount  of  the  penalty,  but 
only  as  a  penalty,  and  execution  would  have 
been  limited  to  the  damages  which  were 
proved,  the  judgment  only  standing  as  secur- 
ity for  such  damages.  That  was  the  position 
if  the  action  waa  brought  in  respect  of  the 
penalty.  At  the  same  time  the  plaintiff 
would  have  been  entitled  to  sue  for  general 
damages,  and  he  would  have  recovered  what- 
ever damages  were  proved  to  have  resulted 
in  the  ordinary  course.  In  the  present  char- 
ter party  the  clause  runs  thus:  'Penalty  for 
nonperformance  of  this  agreement  proved 
damages,  not  exceeding  the  estimated  amount 
of  freight.'  It  is  a  form  which  seems  to  have 
been  in  use  for  a  considerable  time,  because 
in  Serntton  on  Charter  Parties  (4th  ed.)  p. 
322,  published  in  1899,  the  form  given  is  in 
sabetantially  the  same  language — ^'penalty 
for  nonperformance  of  this  agreement  to  be 
proved  damages,  not  exceeding  estimated 
amount  of  freight  due  under  this  charter.' 
There  is  a  footnote:  'This  clause  is  worthless 
and  unenforceable.'  Bailhache,  J.,  was  of 
opinion  that  the  parties  here  only  intended 
to  express  in  an  extended  form  the  effect  of 
the  ordinary  penalty  clause.  He  thought  that 
the  clause  was  nothing  more  than  the  old 
'common  form  writ  large.  That  is  not  quite 
accurate.  Under  the  old  form,  as  I  have 
pointed  out,  judgment  could  be  recovered  for 
the  penalty  as  such.  Under  the  amended 
form,  the  plaintiff  could  not  recover  judg- 
ment for  the  entire  estimated  amount  of 
freight  as  a  penalty,  because  it  is  not  a  pen- 
alty.   The  clause  says  that  the  penalty  is  to 


be  the  'proved  damages,  not  exceeding  the 
estimated  amount  of  freight:'  The  proved 
damages  as  such  cannot  be  a  penalty,  because 
that  is  the  sum  which  the  plaintiff  is  entitled 
to  recover.  The  learned  judge,  has,  however, 
given  the  true  explanation  of  the  clause, 
namely,  that  the  framers  of  the  clause  en- 
deavored to  state  the  effect  of  the  old  form 
and  they  endeavored  to  improve  it.  At  any 
rate  the  clause  comes  within  that  head  of  the 
charter  party  which  purports  to  provide  a 
penalty  for  nonperformance  of  the  charter, 
and  it  has  no  reference  to  a  claim  for  general 
damages.  Whether  or  not  the  clause  be 
meaningless  as  a  penalty  clause,  it  does  not 
limit  the  amount  which  can  be  recovered 
under  the  charter  party  as  general  damages. 
Suppose,  for  instance,  an  action  were  brought 
on  the  charter  party  against  the  shipowner 
for  breach  of  the  implied  condition  to  supply 
a  seaworthy  ship,  it  might  be  that  the  loss 
would  be  very  great.  The  action  could  be 
brought  on  the  charter  party,,  although  it  is 
usually  brought  on  the  bills  of  lading,  and 
if  it  were  brought  effectively  on  the  charter 
party  it  could  not  be  contended  that  in  such 
a  case  the  damages  were  so  limited.  In 
Elderslie  Steamship  Co.  v.  Berth  wick  [1905] 
A.  C.  (Eng.)  96,  Lord  Macnaghton  said: 
'It  is  a  wholesome  rule  that  a  shipowner  who 
wishes  to  escape*  the  liability  which  might 
attach  to  him  for  sending  an  unseaworthy 
vessel  to  sea  must  say  so  in  plain  words.'  In 
my  opinion,  having  regard  to  the  construc- 
tion of  the  charter  party  as  a  whole,  this 
clause  has  no  reference  to  the  general  dam- 
ages; it  has  only  reference  to  the  penalty, 
and  it  may  be  that,  owing  to  the  language' 
in  which  it  is  expressed,  where  the  clause  is 
in  thfs  form  there  is  in  strictness  no  penalty. 
It  cannot,  however,  be  held  to  limit  the  gen- 
eral damages  recoverable  for  breach  of  con- 
tract," I 

It  is  of  the  utmost  importance  that  com- 
mercial documents  of  familiar  form  going 
into  all  parts  of  the  world  should  as  far  as 
possible  be  understood  everywhere  in  the 
same  way,  which  makes  us  the  more  content 
to  follow  the  English  decisions.  If  the  clause 
be  a  penalty,  the  injured  party  has  the  right 
either  to  sue  under  it  for  his  damages,  not. 
exceeding  the  estimated  amount  of  freight,  or 
to  sue  for  his  actual  damages  under  the  cove- 
nants of  the  charter  party  as  the  libelant  has 
done  in  this  case.  > 

Even  if  clause  24  were  to  be  treated  as  a 
limitation,  we  think  it  would  not  apply  to 
this  case.  The  respondent  does  not  seek  to 
repudiate  the  charter,  but  contends  tliat  it 
authorizes  a  withdrawal  at  any  time.  To  us, 
however,  both  clauses  21  and  24  seem  to  con- 
template disputed  breaches  by  either  party 
during  the  performance  of  [939]  the  charter 
party  and  noi  a  refusal  of  either  party  to 
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perform  at  all.  The  fact  that  the  arbitrator 
for  the  owners  is  to  be  appointed  by  the 
eaptain  is  strong  evidence  of  this.  We  find 
it  difficult  to  believe  that  the  owner  was  given 
the  privilege  of  discharging  cargo  and  hand- 
ing it  back  to  the  charterer  after  it  had  been 
loaded,  so  that  it  might  avail  of  a  higher 
freight  from  some  one  else.  No  doubt  the 
parties  could  agree  that  either  might  deliber- 
ately and  for  his  own  interest  withdraw  en- 
tirely from  the  charter  and  be  responsible 
for  no  more  than  the  estimated  amount  of 
freight.  But  if  that  were  their  intention 
they  should  have  expressed  it  in  unmistak- 
able language.  We  do  not  think  they  have 
done  so.  The  construction  seems  to  us  as  lit- 
tle reasonable  as  if  a  carrier  were  to  say  that 
the  familiar  clause  in  bills  of  lading  to  the 
effect  that  his  liability  should  be  limited  to 
a  fixed  sum  or  to  the  invoice  value,  applied 
to  a  deliberate  damage,  destruction  or  ap- 
propriation of  the  goods  by  him. 

The  decree  is  affirmed,  with  interest  and 
costs. 

Hough,  J.  (concurring), — I  entirely  agree 
with  the  disposition  made  of  clause  24.  As 
to  clause  21,  it  is  undeniable  that  American 
authority  is  at  present  as  stated  in  the  court's 
opinion;  whether  the  rule  as  given  can  long 
survive  historical  and  logical  criticism,  I 
venture  to  doubt.  Concurrence  as  to  clause 
21  I  rest  on  the  plain  fact  that  respondents 
repudiated  their  agreement  in  toto,  and  there- 
by debarred  themselves  from  insisting  upon 
any  single  subordinate  part  thereof.  Jureid- 
ini  V.  National  British,  etc  Millers  Ins.  Co. 
[1916]  A.  0.  (Eng.)  499." 

NOTE.  ' 

Hie  reported  case  holds  that  a  provision 
in  a  contract  requiring  all  disputes  arising 
therefrom  to  be  submitted  to  arbitration  per- 
tains to  the  remedy,  so  that  the  validity  of 
the  provision  is  to  be  determined  by  the  law 
of  the  forum.  In  so  holding  the  court  cites 
with  approval  Meacham  v.  Jamestown,  etc. 
R.  Co.  211  N.  Y.  340,  which  is  reported  in 
Ann.  Cas.  1915C  at  page  851,  with  a  note  on 
the  law  governing  an  agreement  to  arbitrate. 


60DEFB0T 


V. 


HUPP  ET  AX.. 


Washington    Supreme   Court — ^November   17, 

1916. 


9S  Wash.  871;  160  Poo.   10&6. 


Brokers  —  Conimissloa  —  Broker  as 
Proonriag  Cauae  —  Qneatioa  for 
Jury. 

On  evidence  in  a  broker's  action  for  serv- 
ices rendered  in  an  exchange  of  personal 
property  for  realty,  whether  the  plaintiff, 
through  his'  employee,  was  the  procuring 
cause  of  the  exchange  as  finally  consummated 
is  held  to  be  a  question  for  the  jury. 

Performanoe    Variant    from    Coatraet. 

The  fact  that  an  exchange  as  finally  con- 
cluded did  not  embrace  all  of  the  realty  in- 
cluded in  defendant's  list  given  to  the  broker, 
and  did  include  certain  machinery,  a  team, 
harness,  and  wagon,  not  included  in  the  list, 
will  not  defeat  the  action  for  a  commission, 
if  the  contract  was  in  writing,  where  the 
exchange  was  concluded  along  lines  contem- 
plated in  the  correspondence  of  the  broker's 
agent  with  the  other  party,  which  was  sub- 
mitted to  defendant  and  led  to  his  closing  the 
deal. 

Statute  of  Frands  —  Coatraet  Partly 
witUa   Statnte. 

Under  Rem.  &  Bal.  Code,  |  ^289,  an  oral 
contract  for  the  payment  of  a  commission  for 
exchange  of  personal  property  for  realty  is 
void,  so  far  as  realty  is  concerned,  and  void 
in  its  entirety  unless  the  contract  is  divisible. 

[See  note  at  end  of  this  case.] 

Same* 

Whether  a  contract  with  a  broker  for  com- 
missions for  an  exchange  of  property  is  di- 
visible in  respect  to  personalty  and  realty  is 
a  question  of  law  depending  on  the  terms  of 
the  contract,  but  what  sucn  terms  are  is  a 
question  of  fact  on  the  evidence. 

[See  note  at  end  of  this  case.] 

Trial  —  Koasait  —  Saffloieaejr  of  £▼!- 
deaoe* 

In  passing  upon  the  sufficiency  of  evidence 
challenged  by  a  motion  for  nonsuit  or'  by  a 
motion  for  judgment  non  obstante  veredicto, 
it  is  only  where  the  court  can  say  as  a  matter 
of  law  that  there  is  neither  evidence  nor  rea- 
sonable inference  from  evidence  to  sustain  the 
verdict  that  either  of  such  motions  can  be 
grafted. 

Brokers  —  Terms  of  Coatraet  —  Qnes- 
tioa  for  Jury. 

In  an  action  upon  an  oral  contract  for 
service  as  a  broker  in  effecting  an  exchange 
of  properties,  it  is  held,  on  the  evidence,  that 
whether  the  defendant  agreed  to  pay  a  com- 
mission on  any  sale  or  exchange  of  its  prop* 
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■erty,  whether  of  stock  alone,  real  property 
alone,  or  of  the  stock  and  real  property  to- 
gether, was  for  the  jury. 
Statute   of  Frauds  —  Contract  Partly 

within  Statute. 

Where  the  several  stipulations  of  a  several 
contract  are  so  interdependent  that  the  par- 
ties cannot  reasonably  be  considered  to  have 
contracted  but  with  a  view  to  the  perform- 
ance of  the  contract  as  a  whole  and  any  part 
of  the  contract  violates  the  statute  of  frauds, 
no  recovery  can  be  had  upon  any  part  of  it; 
but  if  the  several  stipulations  are  not  so  in- 
terdependent but  that  a  distinct  engagement 
as  to  any  one  stipulation  may  be  fairly  and 
reasonably  extracted  from  the  whole,  then 
there  may  be  a  recovery  on  such  distinct  en- 
gagement, whenever  it  is  clear  of  the  statute 
of  frauds,  though  the  other  stipulations  are 
in  violation  of  the  statute. 

[See  note  at  end  of  this  case.] 


An  agreement  to  pay  a  broker  commission 
for  effecting  an  exchange  of  properties,  where- 
on the  owner  gives  the  broker  a  list  of  his 
properties,  placing  separate  valuations  on 
each,  without  an  agreement,  making  the  right 
to  a  commission  for  the  exchange  of  stock 
dependent  on  the  sale  or  exchange  of  realty, 
or  anything  to  make  the  right  dependent  on 
the  sale  or  exchange  of  the  stoclc  separate 
from  the  realty,  is  severable. 

[See  note  at  end  of  this  case.] 

Srokeri  —  Commission  Value  of  Prpp- 
erty   EzohanKed. 

In  a  broker's  action  for  commissions  for 
effecting  an  exchange  of  personal  property 
for  realty,  the  wrTtten  contract  of  exchange 
is  not  conclusive  as  to  the  value  of  the  stocK^ 
so  that,  where  it  fixes  no  senarate  value  on 
any  of  the  properties,  no  commission  is  re- 
coverable, since  the  broker,  1)eing  a  stranger 
to  the  contract,  is  not  bound  by  it,  and  may 
prove  by  parol  the  value  of  the  stock. 


Tn  broker's  action  for  his  commission  for 
effecting  an  exchange  of  stock  for  realty,  con- 
flicting evidence,  tending  to  show  that  certain 
mill  stock  was  put  In  at  $45,000  and  certain 
oil  stock  at  $15,000,  is  sufllicient  to  take  the 
valuation  of  such  stock  to  the  jury. 

Rate  of  Comntission  —  In  Absenoe  of 
Escprees  Contract. 

Where  an  agreement  to  pay  broker  a  com- 
mission for  effecting  an  exchange  of  proper- 
ties is  silent  as  to  rate  of  commission  to  be 
paid,  it  was  implied  that  the  rate  should  be 
such  as  is  usually  and  customarily  paid  at 
that  place  for  an  exchange  or  sale  of  such 
stocks. 


In  an  action  for  a  broker's  commission,  it 
is  held  on  the  evidence,  that  the  appellate 
court  would  not  disturb  a  verdict  for  plaintiff 
for  insufficiency  of  the  evidence  to  establish 
the  rate  of  commission  allowed  by  the  jury. 

Husband    and    Wife    —    Liability     of 
Wife  —  Contract  by  Husband. 

Where  a  husband  contracts  to  pay  a  broker 
a  commission  for  an  exchange  ot  property,  a 
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judgment,  broad  enough  to  be  considered  as 
a  personal  judgment  against  the  wife  indi- 
vidually, is  erroneous. 

Appeal    and    Error    —    Disposition    of 
Case  —  Reversal  or  Modiileation. 

Such  error  did  not  neceissitate  a  reversal 
of  the  judgment,  but  it  would  be  so  modified 
as  to  run  against  the  husband  and  the  com- 
munity. 

Attachment    —    Iievy    on    Comntunity 
Property  —  Making  Wife  Party. 

Where  an  attacliment  is  levied  upon  the 
community  property  alone,  it  is  not  necessary 
to  name  the  wife  as  a  party  to  the  attach- 
ment. 

Dissolution     of    Attachment    —    Time 
for  MoTing  for  Dissolution. 

Where  no  motion  was  made  to  dissolve  an 
attachment  because  levied  upon  community 
property  without  naming  the  wife  as  a  party 
to  it,  and  the  record  shows  no  motion  to  dis- 
solve the  attachment  for  that  reason,  it  is 
too  late  to  seek  such  dissolution  after  it  was 
carried  into  the  judgment. 

Trial  —  Opening  for  Further  Proof  •— 
Discretion  of  Court. 

In  a  broker's  action  for  commission  on  an 
exchange  of  properties,  the  court's  action  in 
opening  the  case  and  permitting  the  plain- 
tiff to  prove  the  community  character  of  the 
stock  exchanged  after  the  evidence  has  been 
closed  is  not  an  abuse  of  its  discretion. 

Offer  of  Proof  —  Sufficiency. 

In  a  broker's  action  for  a  conunission  on 
a  sale  of  properties,  defendant's  offer  to  show 
whether  stock  was  community  or  separate 
property,  without  any  offer  of  specific  evi- 
dence or  any  statement  as  to  what  the  wit- 
ness would  testify  to,  or  any  showing  that 
the  testimony  would  not  have  been  corrobo* 
rative,  is  insufiicient  as  a  predicate  for  error 
in  its  rejection. 

Appeal  from  Superior  Court,  Spokane 
county:  Kennan,  Judge. 

Action  by  W.  D.  Godefroy,  transacting  busi- 
ness as  Northern  Pacific  Land  Exchange, 
plaintiff,  against  Fred  R.  Hupp,  et  al.,  de- 
fendants. Judgment  for  plaintiff.  Defend- 
ants appeal.  The  facts  are  stated  in  the  opin- 
ion.   Modified. 

Peacock  d  Ludden  for  appellants. 
McCarthy,  Edge  d  Da^vis  for  respondent. 

[372]  Ellis,  J.— Action  by  &  broker  for 
services  rendered  in  an  exchange  of  personal 
property  for  real  estate.  There  was  evidence 
tending  to  establish  the  following  facts: 
About  December  1,  1913,  defendants  were  the 
owners  of  certain  real  property  and  also  of 
one  hundred  shares  of  the  capital  stock  of 
HoUand-Horr  Mill  Company,  a  corporation, 
as  their  community  property.  Defendant 
Fred  R.  Hupp  employed  plaintiff  to  make  & 
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sale   or  exchange  of  this   property   or   any  Cash    $40,000 

[373]  part  of  it,  a^eeing  to  exchange  any  H  Horr  Stk 50^000 

portion  of  it,  either  the  stock  alone  ot  the  Adams  River 50,000 

real  property  alone  or  some  of  the  real  prop-  Jj^"^?^  ^^'  5,000 

::lrlr'1''r'^V"'*'?r^'^^'  Sl^^lru.:::::::::::::::;::::   'IZ 

preferably   a    stock    ranch    or    wheat   farm,  jjayden  Lake 5,000 

Hupp  gave  to  plaintiflf  a  list  of  the  property^  St.  Joe  ^ . .         5  000 

placing  separate  valuations  on  each  item.  The  1-8  Int.  Calgary  Oil  Co.  ! . . . ! . !  ? . !       lo^OOO 

valuation  placed  on   the  Holland-Horr  Mill  '- 

Company  stock  was  $800  a  share.    He  prom-  $106,000 
ised  to  pay  plaintiff  a  commission  for  making          He  says  Bradstreet  can  report  on  the  prop- 
such  a  sale  or  exchange.     For  a  number  of  «^t*«8  in  five  days  if  they  want  to  trade, 
months  thereafter,  plaintiff  exerted  himself                                     Yours  truly, 
to  make  a  sale  or  exchange  of  this  property                                                     Henry  Schuler. 
and  different  parts  of  it.     Different  negotia- 
tions were  had  with  Hupp»s  approval  involv-          Mulcahy  testified  that  he  submitted  this 
ing  prospective  sales  or  exchanges  of  the  stock  *®**®'  ^  ^"PP'  *^^  *^**  thereafter  throu^h- 
a^lQng^  out  the  negotiations  the  Holland-Horr  Mill 

About  four  months  after  the  property  was  Company  stock  was  vaiued  at  $600  a  share 
listed  with  l\im,  plaintiff  employed  one  Mul-  *°?^?*^  f  ^^^^  *  share  .as  included  in  Hupp's 
cahy  as  an  assistant  in  his  office,  agreeing  o"gi°an»ft.  About  the  middle  of  June,  1914, 
to  pay  him  one  dollar  a  day  and  divide  com-  ^^PP'  without  notice  to  plaintiff  or  Mulcahy, 
missions  on  sales  or  exchanges  of  property  ^«"*  ^  Minneapolis  and  concluded  the  ex- 
in  which  he  might  assist.  Mulcahy  imme-  c^'^-  ^^  this  point  arises  the  second  seri- 
diately  wrote  to  various  persons  soliciting  ^^  conflict  in  the  evidence.  Both  Mulcahy 
business.  One  of  these,  Schuler,  a  broker  of  ^^  plaintiff,  Godefroy,  testified  that,  on 
Minneapolis,  Minnesota,  answered,  returning  ^"PP'*  '^^""^  ^""^"^  Minneapolis,  he  admitted 
a  list  of  Minnesota  properties  among  which  ^  ***®™  ^^**  ^®  ^^  included  in  the  exchange 
was  the  Minnesota  Loan  &  Trust  Company  ^^"^^^  ^^^^  ^^  ^«  Holland-Horr  Mill  Corn- 
building  in  Minneapolis,  owned  by  the  Frank-  P*"^'*  ^^^^  **  *  valuation  of  $600  a  share, 
lin  Avenue  Investment  Company,,  a  corpora-  *"^  ^®  ^^^  «*^^^  ^^  *  valuation  of  $15,000. 
tion.  The  value  of  this  building  was  placed  ^"PP  *^®"^®^  making  this  statement  and  tes- 
at  $350,000.  There  was  a  mortgage  upon  it  ^^^  ^^  substance  that,  when  he  exchanged 
for  $155,000.  Mulcahy  submitted  this  list  to  ^"^  ^^^  ®*^®  ^"^"^  *^®  Minneapolis  building, 
defendant  Hupp,  who  expressed  himself  as  ^®  ^^^^  ^  ^^^  ^^"^^  without  placing  upon 
willing  to  exchange  his  property  for  this  ^^^"^  t^^*^  *°y  *P«^*^<^  ^"^"««-  ^P^"  ^"PP'» 
building.  He  made  and  delivered  to  Mulcahy  retV™.i^,^P^''T.  *"**■  co«<5l«di«g  the  deal, 
a  new  list  of  his  property,  again  placing  a  P^^^"^^^  demanded  from  him  a  commission 
value  of  $800  a  share  on  the  one  hundred  ^J"  ^^  entire  deal  including  the  stock  and 
shares  of  Hollender-Horr  Mill  Company  stock,  ***?  ^^*^  *.^^^-  Defendant  refusal  to  pay 
and  added  a  block  of  stock  of  the  DakoU  Oil  ^^"J  commission  on  the  groundthat  pHintiff 
o  J  o  X'  X  .  m4  no  contract  in  writing.  This  action  fol- 
Sands  Company,  a  corporation  owning  certain  ,^^^  ^  ^^,^.^  ^^  attachment  was  sued  out 
oil  lancfc  at  Calgary,  Alberta.  On  this  stock  ^  ^^^.^  ^^^  ^^,  ^^^  ^  ^^^ 
he  placed  a  valuation  of  $6,000.  Just  here  ^y  of  Fred  R.  and  Ella  Hupp.  At  the 
arises  the  first  serious  conflict  m  the  evidence,  trial,  defendants  objected  to  the  introduction 
Mulcahy  testified  that  he  then  told  Hupp  of  any  evidence  upon  the  ground  that  the 
that,  ui  ease  of  an  exchange,  the  commission  contract  pleaded  was  within  the  statute  of 
on  the  Holland-Horr  Mill  Company  stock  frauds,  and  at  the  close  of  pUintirs  cvi- 
would  be  ten  per  cent,  and  [374]  more  than  dence  moved  for  a  nonsuit  upon  the  same 
ten  per  cent  on  the  Dakota  Oil  Sands  Com-  ground.  The  motion  was  denied.  The  jury 
pany  stock.  Hupp  denied  that,  at  this  time,  returned  a  verdict  for  plaintiff  in  the  sum 
any  mention  was  made  of  the  commissions,  of  $3,750.  Defendant  moved  for  judgment 
After  this  for  some  time  Mulcahy  corre-  non  obstante  verediato  and  also  for  a  new 
sponded  with  Schuler,  receiving  from  him  trial.  Both  motions  were  overruled.  Judg- 
photographs  of  the  Minneapolis  building,  ment  was  entered  upon  the  verdict,  and  de- 
statements,    letters,    and    telegrams,    which  fendants  appealed. 

Mulcahy  submitted  to  Hupp.     Among  these  Appellants  contend,  (1)  that  the  contract 

was  a  letter  from  Schuler  in  part  as  follows:  ^or  commissions  was  indivisible  and,  being 

oral,  was  subject  to  the  ban  of  the  statute  of 

Minneapolis,  June  6,  1914.  frauds  because  it  included  real  estate;    (2) 

Dear  Geo.:   I  have  your  letter  in  answer  ***^*   *^®  judgment   against  defendant   Ella 

to  my  wire.     The  deal  can  be  put  through  Hupp,   individaully  was  in  any  event  erro- 

something  like  this:  neous;   (3)  that  the  court  erred  in  carrying 
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the  ftttadimeiit  into  tlie  judgment;  (4)  that 
tke  eoort  erred  in  opening  the  case  for  ad- 
mission of  evidence  and  in  excluding  evidence 
offered  in  rebuttal  of  such  evidence. 

Whether  respondent,  through  Mulcahy,  was 
the  procuring  cause  of  the  exchange  as  final- 
ly consummated  was  plainly  a  quesUon  for 
the  jury.  That  they  produced  the  person 
ready,  able  and  willing  to  make  the  exchange 
cannot  be  questioned.  The  fact  that  the  ex- 
change as  finally  ooncluded  did  not  embrace 
quite  all  of  the  real  estate  ineluded  in  ap'> 
pellants'  list  as  left  with  respondent  and  did 
include  certain  machinery,  a  team,  harness 
and  wagon  not  included  in  that  list,  is  im- 
material. It  is  clear  that  in  the  main  the  ex- 
change was  concluded  along  the  lines  contem- 
plated in  Mulcahy 's  correspondence  with 
Schuler,  which  was  submitted  to  Hupp  and  led 
to  [376]  his  going  to  Minneapolis  and  closing 
the  deal.  In  such  a  case,  if  the  contract  for 
the  cgnunissions  had  been  in  writing,  there 
can  be  no  question  but  that  respondent  would 
have  had  a  maintainable  cause  of  aciioQ  for 
commissions  on  the  entire  transaction.  Price 
T.  Partridge,  78  Waah.  362,  139  Pac.  34. 

But  the  contract  for  the  payment  of  the 
commissions,  being  oral,  was  void  so  far  as 
the  real  estate  was  concerned.  Rem.  1915 
Code,  §  5289.  It  is  also  clear  that,  if  that 
contract  was  not  divisible,  it  was  subject  to 
the  ban  of  the  statute  in  its  entirety  so  as 
to  preclude  a  recovery  of  any  commission 
eyen  for  the  exchange  of  the  stock.  In  con- 
flidering  this  question,  we  must  not  confuse 
the  two  contracts.  The  primary  question 
here  is  not  whether  the  contract  of  exchange 
as  finally  consummated  between  Hupp  and 
Franklifi  Avenue  Investment  Company  was  a 
diyisible  contract,  but  whether  the  agreement 
creating  the  agency  as  between  Hupp  and 
Oodefroy  and  to  pay  the  commissions  was 
diYistble.  It  is  the  latter  a^^eement  upon 
which  this  action  rests.  Whether  the  con- 
tract was  divisible  is  a  question  of  law  de- 
pendent upon  the  terms  of  the  contract.  What 
those  terms  were  is  a  question  of  fact  de- 
pendent upon  the  evidence. 

On  the  latter  question,  it  must  be  remem- 
bered in  this  case  as  in  all  others  that,  in 
paasing  upon  the  sufficiency  of  evidence, 
whether  challenged  by  motion  for  a  nonsuit 
or  by  motion  for  a  judgment  non  ohstw^te 
verediciOf  it  is  only  when  the  court  can  say, 
aa  a  matter  of  law,  that  there  is  neither  evi- 
dence nor  reasonable  inference  from  evidence 
to  sustain  the  verdict  that  either  of  such 
motions  can  be  granted.  Young  ▼.  Aloha 
Lumber  Co.  63  Wash.  600,  116  Pac.  4;  Brown 
▼.  Walla  Walla,  76  Wash.  670,  136  Pac.  1166. 
In  the  ease  here,  there  was  evidence  that  ap- 
pellant agreed  to  pay  a  commission  on  any 
sale  or  exchange  of  his  property  which  re- 
spondttit  might  secure,  whether  of  the  stock 
Ann.  Cas.  1018E. — S2. 


alone^  the  real  property  alone,  or  of  stock 
and  real  property  together.  Respondent 
[377]  so  testified  and  we  find  little  evidence 
to  the  contrary.  It  was  for  the  jury  to  say 
whether  in  fact  such  was  the  agreement. 

Waa  this  contract  divisible?  If  the  several 
stipulationa  of  a  single  contract  are  so  inter- 
dependent that  the  parties  cannot  reasonably 
be  considered  to  have  contracted  but  with  a 
view  to  the  performance  of  the  contract  as 
a  whole,  and  any  part  of  the  contract  is  sub- 
ject to  the  ban  of  the  statute  of  frauds,  then 
no  recovery  can  be  had  upon  any  part  of  it. 
But  if  the  several  stipulations  are  not  so  in- 
terdependent but  that  a  distinct,  engagement 
as  to  any  one  stipulation  may  be  fairly  and 
reasonably  extracted  from  the  whole,  then 
thera  may  be  a  recovery  on  such  distinct  en- 
gagement whenever  it  is  clear  of  the  statute  of 
frauds,  though  the  other  stipulations  be  sub- 
ject to  the  ban  of  the  statute.  Browne,  Stat- 
ute of  Frauds  (5th  ed.)  §§  140,  143.  In  the 
following  cases  involving  the  statute  of  f  raudf 
this  distinction  is  exemplified  and  applied: 
Jenkins  v.  Williams,  16  Gray  (Mass.)  158; 
Stansell  v.  Leavitt,  61  Mich.  536,  16  N.  W. 
802;  Koes  v.  Jutte,  153  Pa.  St.  56,  25  Atl. 
908;  Rand  v.  Mather,  11  Gush.  (Mass.)  1, 
59  Am.  Dec.  131;  Mobile  Marine  Dock,  etc. 
Ins.  (Jo.  V.  McMillan,  31  Ala.  711 ;  Lowman  v. 
Sheets,  124  Ind.  416,  24  N.  £.  351,  7  L.R.A. 
784;  Southwell  v.  Beezley,  5  Ore.  458. 

Judged  by  this  rule,  it  seems  to  us  that  the 
contract  here  involved  was  sev^able.  There 
was  nothing  in  the  agreement  as  proved  mak- 
ing the  right  to  a  commission  for  the  sale  or 
exchange  of  the  stock  dependent  upon  the  sale 
or  exchange  of  the  real  estate.  Kor  was  there 
anything  making  that  right  dependent  upon 
the  stock  being  sc^  or  exchanged  separately 
from  the  real  estate.  The  promise  was  as 
specific  to  pay  a  commission  for  the  sale  or 
exchange  of  the  one  as  of  the  other,  and  that, 
too,  whether  sold  or  exchanged  separately  or 
in  conjunction.  It  seems  Clear,  therefore, 
that  if  in  the  exchange  as  finally  consum- 
mated the  stock  was  put  in  at  a  [373]  definite 
value,  that  value  furnished  a  sufficient  basis 
for  determining  the  separate  oonimission  to 
be  paid  upon  the  exchange  of  the  stock.  On 
this  question  of  the  value  kt  which  the  stock 
was  traded,  appellants  urge  "that  the  written 
contract  of  exchange  was  conclusive  and  that, 
inasmuch  as  it  fixed  no  separate  value  on 
any  of  the  properties,  no  oommission  can  be 
recovered  in  any  event.  But  respondent,  be- 
ing a  stranger  to  that  contract,  was  not  so 
bound  by  it  that  he  oould  not  prove  the  value 
at  which  the  stock  was  estimated  in  the  trade. 
He  was  not  suing  on  that  contract  as  one 
made  for  his  benefit  nor  claiming  any  right 
originating  in  the  relation  created  by  it. 
Parol  evidence  was  therefore  admisBil>le  tc 
establish  the  facts.     Ransom  v.  Wickstrom, 
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84  Wash.  419,  146  Pac.  1041,  L.R.A.1916A 
588;  3  Jones,  Commentaries  on  Evidence,  p. 
217,  §  449;  Browne,  Parol  Evidence,  p.  31, 
§  28.  See  also  Union  Machinery,  etc.  Co. 
V.  Darnell,  89  Wash*.  226,  154  Pac.  183.  The 
evidence  adduced,  though  in  conflict,  tended 
to  show  that  the  mill  stock  was  put  in  at 
$45,000  and  the  oil  stock  at  $15,000.  It  was 
sufficient  to  take  this  question  to  the  jury. 

The  original  contract  for  commissions  as 
proved  was  silent  as  to  the  rate  of  commis- 
sion to  be  paid.  It  was  therefore  implied 
that  the  rate  should  be  such  as  was  usually 
and  customarily  paid  at  Spokane,  Washing- 
ton, for  an  fixchange  or  sale  of  such  stocks. 
The  trial  court  properly  so  instructed  the 
jury.  The  evidence  showed  that  this  stock 
was  not  listed  on  the  Spokane  Stock  exchange, 
and  that  the  commission  usually  paid  on  un- 
listed industrial  stocks  was  from  eight  to  ten 
per  cent,  and  on  unlisted  mining  stocks  from 
ten  to  twenty  per  cent.  The  jury  evidently 
computed  the  commissions  in  this  case  at  a 
lower  rate  than  any  of  these,  but  of  this  the 
appellants  cannot  complain,  since  the  evidence 
would  have  justified  a  higher  recovery  than 
that  awarded.  We  find  no  siiffioient  reason 
for  disturbing  the  verdict  for  insufficiency  of 
evidence. 

[379}  The  judgment  is  broad  enough  in  its 
terms  to  be  construed  as  a  personal  judg- 
ment against  Ella  Hupp  individually.  In 
this  It  is  erroneous.  The  contract  was  made 
"with  Fred  K.  Hupp,  and  the  judgment  can 
only  bind  his  property  and  that  of  the  com- 
munity. This,  however,  does  not  necessitate 
a  reversal  of  the  judgment.  The  judgment 
should  be  so  modified  as  to  run  against  Fred 
K.  Hupp  and  the  conununity  consisting  of 
Fred  R.  Hupp  and  Ella  Hupp. 

It  is  also  urged  that  the  attachment  should 
not  have  been  carried  into  the  judgment  be- 
cause it  ran  against  both  Fred  R.  Hupp  and 
Ella  Hupp.  So  far  as  the  record  shows,  the 
attachment  was  levied  upon  community  prop- 
erty alone.  It  was  not  necessary,  therefore, 
to  name  the  wife  as  a  party  to  the  attach- 
ment at  all.  It  only  binds  the  property  upon 
which  it  was  levied,  in  any  event.  The  record 
fails  to  show  that  any  motion  was  made  to 
dissolve  the  attachment  for  the  reason  now 
urged  or  for  any*  other  reason.  It  is  too  laid 
to  seek  its  dissolution  now.  We  find  no  error 
in  carrying  the  attachment  into  the  judgment. 

It  is  insisted  that  the  court  erred  in  open- 
ing the  case  and  permitting  the  respondent  to 
prove  the  community  character  of  the  stock 
after  the  evidence  had  been  closed.  This  was 
a  matter  resting  within  the  discreticmi  of  the 
trial  court.  We  cannot  say  that  the  discre- 
tion was  abused. 

Finally,  it  is  urged  that  the  court  erred  in 
refusing  to  permit  appellants  to  introduce 
further  testimony  as  to  whether  or  not  this 
stock   was  community  property.     The  ojffer 


was  ^*to  show  the  actual  fact  whether  it  is 
community  property  or  separate  property." 
There  was  no  offer  of  any  specific  evidence 
nor  any  statement  as  to  what  the  witness 
would  testify  to.  There  is  nothing  to  show 
that,  had  the  witness  been  permitted  to  tes- 
tify, his  testimony  w^ould  not  have  been  mere- 
ly corroborative  of  that  already  adduced.  Tlie 
offer  of  evidence  was  wholly  insufficient  to 
make  a  predicate  for  error  in  its  rejection. 

[380]  The  judgment  is  affirmed  as  against 
Fred  R.  Hupp  and  the  community  consisting 
of  Fred  R.  Hupp  and  Ella  Hupp.  The  court 
is  directed  to  modify  the  judgment  according- 
ly. Appellant  Ella  Hupp  may  recover  her 
costs. 

Morris,  G.  J.,  Chadwick,  Fullerton,  and 
Mount,  JJ.,  concur. 


NOTE. 

Validity  and  Enforceability  of  Parol 
Contract  Partly  within  Statute  of 
Frandfl. 

Entire  Contracts, 

In  Todd  V.  Bettingen,  98  Minn.  170,  8  Ann. 
Cas.  960,  it  was  held  that  if  the  several  stip- 
ulations of  a  single  parol  contract  are  so  in- 
terdependent that  the  parties  cannot  reason- 
ably be  deemed  to  have  contracted  except  with 
a  view  to  the  performance  of  the  contract  as 
a  whole,  and  a  part  of  the  contract  is  invalid 
by  reason  of  the  statute  of  frauds,  no  recov- 
ery can  be  had  on  any  part  of  it.  And  in 
Mercier  v.  Campbell,  14  Ont.  L.  Rep^  639,  10 
Ann.  Cas.  503,  it  was  held  that  where  an  oral 
agreement  consists  of  several  stipnlations, 
part  of  which  are  within  the  statute  of  frauds, 
and  part  are  not,  but  they  are  separable  and 
divisible,  those  which  are  not  within  the  stat- 
ute are  valid  and  enforceable.  (See  also  the 
recent  cases  cited  infra,  in  the  subdivision 
Diviaihle  ContracU,) 

The  recent  cases  support  the  decision  in 
Todd  V.  Bettingen,  supra,  to  the  effect  that 
where  the  contract  is  entire  and  indivisible, 
and  is  void  in  part  under  the  statute  of 
fraudfly  it  is  wholly  void  and  unenforceable. 
Mechelen  v.  Wallace,  7  Ad.  &  El.  49,  34  E. 
C.  L.  32,  2  N.  &  P.  222,  6  L.  J.  K.  B.  217,  112 
Eng.  Rep.  (Reprint)  389;  Hall  v.  Denholm, 
n  U.  C.  Q.  B.  354 ;  Horton  v.  Stegmyer,  175 
Fed.  756,  20  Ann.  Cas.  1134,  99  C.  C.  A,  332 ; 
Snow  Storm  Min.  Co.  v.  Johnson,  186  Fed. 
745,  108  C.  C.  A.  615;  Quirk  v.  Bank  of  Com- 
merce,  etc.  Co.  244  Fed.  682,  157  C.  C.  A. 
130;  Davis  v.  Carnegie  Steel  Co.  244  Fed.  931, 
167  C.  C.  A.  281;  Gould  y.  Mansfield,  103 
Mass.  408,  4  Am.  Rep.  573;  Co-operative 
Telephone  Co.  y.  Katus,  140  Mich.  367,  103 
N.  W.  814,  112  Am.  St.  Rep.  414;  Home  Ins. 
Co.  y.  Bloomfield,  141  Mo.  App.  417,  125  S, 
W.  1193;  Wolfskin  v.  Wells,  154  Mo.  App. 
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't02, 134  S.  W.  51 ;  IJent  v.  Plioenix  Art  Metal 
Co.  69  N.  J.  L.  532,  55  Atl.  250;  Shaffer 
V.  Martin,  25  App.  Div.  501,  40  N.  Y.  S. 
853;  R.  &  L.  Co.  V.  Metz,  175  App.  Div. 
276,  160  N.  Y.  S.  145;  Cushman  v.  Burritt, 
14  N.  Y.  Week.  Dig.  59;  Finch  t.  Finch, 
10  Ohio  St.  501;  Henry  v.  Henry,  27  Ohio 
St.  121;  Anderson  v.  Frye,  69  Wash.  89, 
124  Pac  499;  Eriksen  v.  Manufacturers' 
Distributing  Co.  (Wash.)  173  Pac.  1095; 
Dixon  V.  Sheridan,  125  Wis.  60,  103  N. 
W.  239;  Schultz  V.  Kosbab,  125  Wis.  157, 
103  X.  W.  237;  Kipp  v.  Laun,  146  Wis. 
591,  131  N.  W.  418.  See  also  Beardsley's 
Appeal,  83  Conn.  34,  75  AtL  141. 

Thus  an  oral  agreement- to  devise  real  and 
personal  property  which  is  indivisible,  is  un- 
enforceable under  the  statute  of  frauds,  by 
reason  of  the  inclusion  therein  of  the  provi- 
sion as  to  real  estate.  Horton  v.  Stegmyer, 
175  Fed.  756,  20  Ann.  Cas.  1134,  99  C.  C.  A. 
332;  Quirk  v.  Bank  of  Commerce,  etc.  Co.  244 
Fed.  682,  157  C.  C.  A.  130;  Gould  v.  Mans- 
field, 103  Mass.  408,  4  Am.  Rep.  573. 

In  Quirk  v.  Bank  of  Commerce,  etc.  Co. 
supra,  in  holding  that  a  parol  contract  by  a 
testator  to  devise  and  bequeath  the  bulk  of 
luB  fortune,  the  estate  consisting  of  realty 
and  personalty,  was  an  indivisible  obligation 
vhich  was  entirely  unenforceable  if  the  grant 
of  real  estate  formed  a  part  thereof,  the  court 
said:  ''We  need  not  consider  whether  the 
promisee  who  has  performed  his  obligation 
in  full  may  waive  performance  of  so  much  of 
the  counter  obligation  as  relates  to  real  es- 
tate and  esloMe-oBly  that  pairt  which  relates 
to  personal  property;  if  this  were  an  agree- 
ment to  devise  all  of  the  property,  it  would 
be  necessary  to  determine  tiiis  as  between  the 
conflicting  authorities.  Here,  however,  the 
bulk  is  to  be  given;  not  the  bulk  of  realty 
and  the  bulk  of  personalty,  but  the  bulk  of 
the  entire  estate.  Thereunder  the  testator 
might  have  devised  only  his  realty;  his  was 
the  option.  A  waiver  of  the  right  to  the 
realty  and  recovery  of  the  personalty  alone 
would  not  be  in  accordance  with  the  contract; 
it  would  involve  the  substitution  by  the  court 
of  a  new  contract  for  the  one  made  by  the 
parties.  Moreover,  in  this  case,  the  declara- 
tion alleges  that  of  an  estate  in  excess  of 
S600,000  not  less  than  $250,000  was  per- 
sonalty. The  bulk  of  the  property,  there- 
fore, not  only  might  include  realty,  but 
might  consist  only  of  realty.  And  when 
the  promisor  has  the  option  of  giving 
realty  or  personalty,  his  promise  is  wholly 
unenforceable  because  the  enforcement  of  oiie 
of  the  alternatives  would  be  but  a  wedge  to 
seoure  the  enforcement  of  the  other." 

In  Home  Ins.  Co.  v.  Bloomfleld«  141  Mo. 
App.  417,  125  8.  W.  1193,  it  was  said :  "The 
statute  of  frauds  was  interposed  as  a  defense 
«nd  we  think  the  learned  trial  judge  erred  in 
not  holding  it  a  good  defense  in  law.  One 
of  the  important  and  essential  elements  of  the 
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agreement  was  the  obligation  of  plaintiff  to 
give  defendant  a  deed  conveying  his  title  and 
interest  in  land.  JPlaintiff  attempts  to  escape 
the  statute  by  taking  the  position  that  the 
promise  of  its  agent  to  give  the  deed  was  not 
material,  and  was  not  treated  by  the  parties 
as  a  factor  in  the  agreement,  the  main  pur- 
pose of  which  was  to  compromise  the  dispute 
and  avoid  a  lawsuit,  but  this  position  clearly 
is  untenable.  Almost  any  prudent  person  in 
the  position  of  defendant  would  have  demand- 
ed the  deed  as  he  did,  and  it  is  clear  from  the 
agent's  testimony  that  both  parties  intended 
that  the  delivery  of  the  deed  and  the  payment 
of  the  money  were  to  be  simultaneous  and, 
therefore,  were  made  dependent  covenants. 
That  the  agent  so  understood  the  contract  is 
demonstrated  by  his  subsequent  act  in  ten- 
dering the  deed  when  he  demanded  the  monoy. 
It  is  conceded,  in  effect,  and  it  is  perfectly 
obvious,  that  no  cause  of  action  could  be 
maintained  by  plaintiff  without  such  tender 
and  this  being  true,  the  conclusion  is  inevi- 
table that  the  promise  to  convey  the  land 
was  an  integral  and  indispensable  part  of  the 
contract.  That  contract  is  indivisible.  Its 
several  parts  were  so  interdependent  that  the 
parties  must  be  considered  to  have  contracted 
for  the  whole.  .  .  .  With  one  of  its  in- 
severable parts  falling  within  the  purview  of 
the  statute  of  frauds,  the  whole  contract  is  af- 
fected by  the  defense.  It  is  undoubted  law  that 
if  part  of  an  entire  contract  is  within  the 
statute  (of  frauds)  the  whole  is  governed  by 
it." 

In  Wolfskin  V.  Wells,  154  Mo.  App.  302, 
134  S.  W.  51,  it  appeared  that  a  father  con- 
veyed land  to  one  son  by  an  unconditional 
warranty  deed,  with  a  verbal  understanding 
that  the  grantee  should  convey  one-half  the 
land  to  the  other  son,  or,  in  the  alternative, 
should  pay  the  other  a  stated  price  per  acre, 
as  the  latter  should  prefer.  The  court  held 
that  the  contract,  as  made,  was  inseparable, 
and  the  part  of  it  to  convey  the  land  being 
invalid  under  the  statute  of  frauds,  the  entire 
contract  was  invalid. 

In  Davis  v.  Carnegie  Steel  Co.  244  Fed. 
931,  157  C.  €.  A.  281,  it  appeared  that  by  an 
oral  contract,  the  defendant,  in  consideration 
of  the  plaintiffs'  agreement  to  remove  from 
the  defendant's  premises  two  large  dumps  or 
piles  of  slag,  and  to  keep  out  of  the  defend- 
ant's ^ay  the  furnace  slag  dumped  by  the 
defendant  at  both  sites,  agreed  to  put  in  a 
slag-crushing  plant  and  turn  it  over  to  the 
plaintiffs,  to  be  operated  by  them,  they  to 
have  the  slag  to  dispose  of  as  they  pleased. 
It  was  held  that  if  the  slag  dumps  were  con- 
sidered as  part  of  the  real  estate,  the  agree- 
ment not  being  in  writing,  was  void,  and  thus, 
an  essential  part  of  the  entire  contract  being 
void,  no  recoverv  could  be  liad  for  its  breach. 

In  Eriksen  v.  Manufacturers'  Distributing 
Co.  (Wash.)  173  Pac.  1095,  it  was  held  that 
since  an  unacknowledged  written  lease  was 
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unenforceable  under  the  statute  of  frauds, 
covenants  not  to  sublet  and  for  the  yielding 
up  of  the  premisea  in  good  condition  save  for 
the  usual  wear,  were  not  separately  enforce- 
able. And  in  Anderson  y.  Frye,  69  Wash. 
89,  124  Pac.  499i  under  a  like  state  of  facts, 
it  was  held  that  an  agreement  for  a  renewal 
in  such  a  lease  was  not  separable  and  en- 
forceable. 

In  R.  &  L.  Co.  V.  Metz,  175  App.  Div.  276, 
160  N.  Y.  S.  145,  the  essence  of  the  contract 
under  consideration  was  a  sale  and  transfer 
of  the  title  to  certain  trucks  by  the  plaintiff, 
and  the  delivery  by  the  defendant  of  certain 
notes  of  a  corporation,  indorsed  as  therein 
specified.  It  was  held  that  the  contract  was 
void  under  the  rule  that  where  part  of  an 
entire  contract  is  within  the  statute  of  frauds, 
tl\.e  whole  contract  is  unenforceable. 

In  Ck>-operatiye  Telephone  Co.  v.  Katus,  140 
Mich.  367,  103  N.  W.  814,  112  Am.  St.  Rep. 
414,  it  appeared  that  a  contract  of  subscrip- 
tion to  the  stock  of  the  telephone  company, 
as  required  by  its  by-laws,  embodied  an  agree- 
ment for  the  rental  of  a  telephone  for  three 
years  at  the  rental  therein  specified.  The  evi- 
dence showed  that  by  the  requirement  ol 
the  telephone  company  this  agreement  was 
made  an  essential  part  of  the  subscription 
for  the  stock)  that  the  d^endant  made  the 
contract  for  the  purpose  of  securing  a  tele- 
phone, and  that  no  contract  for  a  subscription 
of  stock  would  have  been  accepted  without 
it.  The  court  held  that  the  agreement  for  the 
rent  of  a  telephone  at  the  stipulated  rental 
was  within  the  statute  of  frauds,  and  that  as 
the  clause  in  the  contract  which  contained 
the  subscription  of  the  defendant  for  one 
share  of  stock  oould  not  be  said  to  be  a  sapcir 
rate  and  independent  agreement  on  which  the 
defendant  might  be  held  liable,  the  contradb 
must  be  considered  in  ite  entirety,  and  the 
invalidity  of  the  clause  went  to  ^e  whole 
c<»itraot. 

Divisible  CanPracU* 

The  recent  cases  support  the  rule  that  if 
the  several  stipulations  of  a  parol  contract 
are  not  so  interdependent  but  that  a  distinct 
engagement  as  to  any  one  stipulation  may  be 
fairly  and  reasonably  extracted  from  the 
whole,  then  there  may  be  a  recovery  on  such 
a  separate  and  distinct  engagement  whenever 
it  is  clear  of  the  statute  of  frauds,  though  the 
other  stipulations  are  subject  to  the  ban  of 
the  statute.  Davis  v.  Cox,  178  Ind.  486,  99 
N.  E.  803;  Haynes  v.  Nice,  100  Mass.  327,  1 
Am.  Rep.  109;  Graffam  v.  Pierce,  148  Mass. 
386,  9  N.  E.  819;  Zwicker  v.  Gardner,  213 
Mass.  95,  99  N.  E.  949,  42  L.R.A.(N.S.) 
1160;  Chappell  v.  Barkley,  90  Mich.  35,  51 
N.  W.  351;  Brown  v.  Hobbs,  147  N.  C.  73, 
60  8.  E.  716;  Rees  v.  Jutte,  153  Pa.  St.  56, 
25  Atl.  998.    And  see  the  reported  case. 


In  Zwicker  v.  Gardner^  supra,  it  appeared 
tliat  the  defendant  mortgagee  agreed  that  if 
the  plaintiff  mortgagor  would  not  bid  or 
procure  others  to  bid  at  the  foreclosure  sale 
of  the  premises,  he  would  bid  them  in  and  sell 
them  at  a  private  sale,  and  pay  over  to  the 
mortgagor  any  balance  that  remained  after 
deducting  the  amount  of  the  mortgage,  in- 
terest and  expenses.  It  was  held  that  the 
part  of  the  contract  to  acooimt  for  and  pay 
over  the  excess  was  separable  from  the  rest 
of  the  contract,  and,  not  coming  within  the 
statute  of  frauds,  was  enforceable. 

In  the  reported  case,  the  court  holds  that 
an  oral  agreement  to  pay  a  broker  a  commis- 
sion on  any  sale  or  exchange  of  the  defoid- 
ant's  property  which  the  broker  may  secure, 
whether  of  certain  stock  alone,  or  of  the  stock 
and  real  property  together,  is  void  so  far  as 
the  real  estate  is  concerned.  But  the  court 
holds  that  the  contract  is  severable,  the  prom- 
ise being  as  specific  to  pay  a  commission  on 
the  sale  or  exchange  of  the  one  as  the  other, 
whether  they  are  sold  or  exchanged  in  con- 
junction or  separately.  Hence  the  court 
holds  that  the  part  as  to  commissions  on  the 
exchange  of  the  stock  is  enforceable. 

In  Davis  v.  Cox,  178  Ind.  486,  99  N.  £. 
803,  it  was  said  generally  that  a  contract  to 
marry,  a  condition  of  which  is  the  making  of 
an  antenuptial  contract,  cannot  be  enforced 
unless  the  antenuptial  contract  is  reduced  to 
writing,  so  as  to  bring  i^  within  the  statute 
of  frauds.  But  it  was  held  that  the  marriage 
contract  may  be  enforced  where  it  appears 
that  the  agreement  for  the  antenuptial  eon- 
tract  was  not  a  condition  of  the  agreement 
to  marry  but  was'  made  subsequently  to,  and 
wholly  ind^>endent  of,  the  marriage  contract, 
so  that  there  could  be  a  severance  of  one  part 
from  the  other. 

In  Haynes  v.  Nice,  100  Mass.  327,  1  Am. 
Rep.  109,  it  appeared  that  the  d^endant  made 
an  oral  promise  to  pay  for  the  past  and 
future  board  of  the  child  of  another  at  a 
certain  wedcly  rate.  It  was  held  that  the 
contract  to  pay  for  the  past  board  was  a 
prcHnise  to  pay  the  ddiit  of  another  and  within 
the  statute  of  frauds,  hut  that  the  promise 
was  clearly  severable,  and  that  the  plaintiff 
might  recover  under  a  general  count  for  so 
much  as  was  not  within  the  statute. 

In  Chappell  v.  Barkley,  90  Mich.  36,  61 
N.  W.  351,  it  appeared  that  the  defendant 
told  the  plaintiff  physician  to  charge  his  hiU 
for  professional  services  rendered  to  the  de- 
fendant's father,  to  him  (the  defendant)  and 
also  any  future  charges.  It  was  held  that 
the  amount  accrued  up  to  the  time  of  the 
piomise  was  the  debt  of  the  father  and  that 
the  defendant's  promise,  so  far  as  respeetMl 
that  amount,  was  a  mere  naked  verbal  prom* 
ise  to  pay  the  debt  of  another,  on  whli^  no 
liability  could  be  predicated,  but  that  he  was 
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liable  for  the  serTioes  rendered  after  the 
period.  To  the  sanie  effect  aee  Bees  t.  Jutte, 
153  Pa.  St  56»  25  AtL  998, 
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United  States  Supreme  Court— April  29, 1918. 


M0  U.  S.  631;  as  8.  Ct.  41S* 


Appeal    aad    Error    ^    Federal    Qnea- 
tion  -*  Questioa  Not  Roiaod  Below. 

Where  a  Minnesota  statute  giving  attor- 
neys a  lien  on  the  cause  of  action  of  their 
clients  was  held  applicable  to  an  action  in 
the  courts  of  that  state,  based  on  the  federal 
Employers'  Liability  Act  (Act  April  22,  1908, 
c.  149,  35  Stat.  65,  and  Act  April  5,  1910,  c. 
143,  36  Stat.  291,  8  Fed.  St.  Ann.  [2d  ed.] 
1208),  and  the  pleadings  showed  that  the 
action  was  one  for  injuries  received  in  inter- 
state commerce,  and  the  question  of  the  ap- 
plicability of  the  statute  was  discussed  in 
the  state  court,  a  writ  of  error  to  review  the 
judgment  on  the  ground  that  the  statute  as 
construed  was  repugnant  to  the  Constitution 
and  laws  of  the  United  States  cannot  be  dis- 
migsed  on  the  theory  that  ttie  question  had 
not  been  raised  below. 

Employers'    liability    Aet    —    Statutes 
Snpoiseded  *  Attorney's  Iden  Act. 

As  the  federal  Employers*  Liability  Act 
authorizes  actions  in  the  state  courts  and 
makes  the  state  practice  applicable.  Gen.  St. 
Mimi.  1913,  §  4955,  giving  attorneys  a  lien 
on  the  cause  of  action  of  their  clients,  is 
properly  anplied  to  an  action  brought  in  the 
courts  of  that  state  under  the  federal  act, 
where  defendant  settled  the  claim  with  the 
client: 

[See  note  at  end  of  this  case.] 

Error  to  Supreme  Court  of  State  of  Minne- 
sota. 

Action  by  Louis  W.  HoUoway,  plaintiff, 
against  Jacob  M.  Dickinson  as  receiver  of 
Chicago,  Rock  Island  and  Pacific  Railway 
Company,  defehdant.  After  dismissal  and 
settleihent  of  action,  George  C.  StUes  inter- 
vened to  liave  his  right  to  attorney's  lien 
determined.  Judgment  for  lienor  in  trial 
court.  Judgmetit  affirmed  by  Minnesota  Su- 
preme Ck)urt.  Defendant  brings  error.  The 
facts  are  stated  in  the  opinion.     ArriRMBa). 
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Edward  B.  Stringer  for  plaintiff  in  error. 
Qeorge  H.  Lmmar  for  defendant  in  error. 

[631]  ISoLMBS,  J. — ^This  is  a  writ  of  error 
to  correct  a  judgment  of  the  Supreme  Court 
of  Minnesota  which  sustained  the  validity 
of  a  statute  of  the  State  held  applicable  to 
this  case  and  alleged  by  the  plaintiff  in  error 
to  be  repugkiant  to  the  Constitution  and  laws 
of  the  United  States  when  so  applied.  /  The 
facts  that  raise  the  question  are  simple.  One 
Holloway  sued  the  plaintiff  in  error  under  the 
Employers'  Liability  Act  for  personal  in- 
juries and  engaged  the  defendant  [632]  in 
error,  Stiles,  as  his  attorney,  agreeing  to  pay 
faim  one-third  of  the  amount  recovered  by 
suit  or  settlement.  The  statutes  of  Minne- 
sota give  the  attorney  a  lien  upon  the  cause 
of  action.  Gen.  Stats,  of  1913,  §  4955.  Be- 
fore trial  the  plaintiff  in  error  settled  by 
paying  $6,500.  Stiles  intervened  in  the  cause 
and  claimed  his  fee  pursuant  to  his  contract. 
There  was  a  trial  which  ended  in  a  judgment 
for  Stiles — ^the  trial  Court  ruling  that  the 
Minnesota  statute  was  effective  to  impose  a 
lien  upon  a  cause  of  action  arising  under  the 
Aet  of  Congress  relating  to  the  liability  of 
carriers  by  railroad  to  their  employees. 
April  22,  1908,  c.  149,  35.  Stat.  65.  April 
6,  1910,  c.  143,  $6  Stat.  291  [8  Fed.  St.  Ann. 
(2d  ed.)  1208].  The  Supreme  Court  of  the 
State  sustained  this  ruling,  137  Minnesota 
410,  and  subsequently,  without  further  dis- 
cussion, affirmed  the  judgment  for  Stiles. 

It  is  argued  for  the  defendant  in  error 
that  it  does  not  appear  sufficiently  in  the 
record  that  the  case  turned  upon  the  ruling 
supposed.  But  the  original  declaration  was 
for  an  injury  alleged  to  have  been  received 
in  interstate  commerce  and,  whatever  the  an- 
swer denied,  that  was  the  claim  that  was 
settled.  The  question  was  called  to  the  at- 
tention of  the  trial  Court  and  was  discussed 
at  length  by  the  Supreme  Court.  We  per- 
ceive no  ground  for  the  motion  to  dismiss. 

Coming  to  the  merits,  cases  that  declare 
that  the  acts  of  Congress  supersede  all  state 
legislation  on  the  subject  of  the  liability  of 
railroad  companies  to  their  employees  have 
nothing  to  do  with  the  matter.  The  Minne- 
sota statute  does  Uot  meddle  with  that.  It 
affects 'neither  the  amount  recovered  nor  the 
persons  by  whom  it  is  recovered,  nor  again 
the  principles  of  distribution.  It  deals  only 
with  a  necessary  expense  of  recovery.  Con- 
gress cannot  have  contemplated  that  the 
claims  to  which  its  action  gave  rise  or  power 
would  be  paid  in  all  cases  without  litiga- 
tion, or  that  suits  would  be  tried  by  lawyers 
for  nothing,  yet  [633]  it  did  not  regulate 
attorneys'  fees.  It  contemplated  suits  in  state 
courts  and  accepted  state  procedure  in  ad- 
vance. Minneapolis,  etc.  R.  Co.  v.  Bombolls, 
241  U.  S.  211,  Ann.  Cas.  1916E  506,  36  8. 
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Ct.  595,  60  U.  S.  (L.  ed.)  961,  L.R.A.1917A 
86;  Louisville,  etc.  R.  Co.  v.  Stewart,  241 
U.  S.  261,  36  S.  Ct.  586,  60  U.  S.  (L.  ed.) 
089.  We  see  no  reason  why  it  should  he  sup- 
posed to  have  excluded  ordinary  incidents 
of  state  procedure.  Before  the  Carmack 
Amendment  it  was  held  not  to  invalidate  state 
legislation  requiring,  under  a  penalty,  prompt 
settlement  of  claims  for  loss  of  freight  in 
the  State.  Atlantic  Coast  Line  R.  Co.  v. 
Mazursky,  216  U.  S.  122,  30  S.  Ct.  378,  64 
U.  S.  (L.  ed.)  411;  see  Charleston,  etc.  R. 
Co.  V.  Varnville  Furniture  Co.  237  U.  S. 
597,  Ann.  Cas.  1916D  333,  35  S.  Ct.  715,  59 
U.  S.  (L.  ed.)  1137,  or,  since  that  amendment^ 
allowing  in  the  costs  a  moderate  attorney's 
fee  for  small  claims  unsuccessfully  disputed, 
Missouri,  etc.  R.  Co.  v.  Harris,  234  U.  S.  412, 
34  S.  Ct.  790,  68  U.  S.  (L.  ed.)  1377,  L.R.A. 
1916E  492,  although  hoth  laws  affect  com- 
merce among  the  States. 

The  statutes  referred  to  in. the  last  cited 
cases  imposed  liability  for  an  additional  sum. 
The  present  one  does  not.  We  presume  that 
it  would  not  be  contended  that  the  Employ- 
ers' Liability  Act  prevented  the  assignment 
of  a  judgment  under  it  in  such  form  as  was 
allowed  by  the  law  of  Minnesota,  or  that  it 
allowed  the  defendant  to  disregard  such  an 
assignment  after  notice.  Nor  do  we  per- 
ceive any  different  rule  for  an  assignment  of 
judgment  or  cause  of  action  by  way  of  se- 
curity, which  under  the  Minnesota  statute  the 
contract  with  HoUoway  brought  to  pass.  It  is 
true  that  this  security  is  made  effectual  by  re- 
quiring payment  to  the  attorney,  Davis  v. 
Great  Northern  R.  Co.  128  Minn.  354,  368, 
151  N.  W.  128,  and  this  may  be  said  to  re- 
sult in  requiring  the  judgment  debtor  to 
split  up  the  payment.  But  surely  there  is 
nothing  in  that  liability,  seemingly  common 
to  all  Minnesota  judgments,  Wheaton  v. 
Spooner,  62  Minn.  417,  423,  54  N.  W.  372, 
that  introduces  an  interference  with  the  Act 
of  Congress  that  otherwise  would  not  exist. 
In  cases  where  a  partial  assignment  is  pro- 
vided for  irrespective  of  attorneys'  fees  we 
[634]  should  not  expect  to  hear  the  sugges- 
tion of  such  a  point.  The  whole  case  is  sim- 
ply that  the  State  allows  the  attorney  em- 
ployed to  collect  a  claim  to  be  subrogated 
to  the  rights  of  the  claimant  so  far  as  to 
secure  the  attorney's  fees.  We  see  no  reason 
why  it  should  not. 

Judgment  affirmed. 

NOTE. 

It  is  held  in  the  reported  case  that  the 

rule    established   by   the    previous    decisions 

(see  the  note  to  Grow  y.  Oregon  Short  Line 

R.  Co.  Ann.  Cas.  1915B  481)    to  the  effect 

that  the  Federal  Employers'  Liability  Act  (8 


Fed.  St.  Ann.  [2d  ed.]  1208)  supersedes  all 
state  legislation  on  the  subject  embraced  by 
it,  has  no  application  to  a  state  statute  giv- 
ing to  attorneys  a  lien  on  the  client's  cause 
of  action.  Such  a  statute,  it  is  held,  occupies 
a  field  distinct  from  that  of  the  liability 
act,  and  confers  a  lien  on  a  right  of  action  un- 
der the  act. 
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Kansas   Supreme   Court — May   6,   1916. 
98   Kan.   20;    157   Pac.    4^9. 


Appeal    aad    Error   —    JurlsdletioA    — 
Amoiuit  in  ControTersy. 

Where  an  action  is  for  the  recovery  of  mon- 
ey only,  the  question  whether  the  supreme 
court  has  jurisdiction  to  review  the  judg- 
ment at  the  instigation  of  the  party  ordered 
to  pay  it  depends  upon  the  amount,  exclu- 
sive of  costs,  which  the  appellant  is  required 
to  pay. 

Assi^Sation  of  SeToral  Caiuies  of  Ao* 
tion. 

Under  section  566  of  the  Civil  Code  where 
the  action  is  for  the  recovery  of  money  only, 
the  right  of  appellant  to  have  his  cause  re- 
viewed by  the  supreme  court  depends  on  the 
aggregate  sum  of  money  which  he  is  re- 
quired by  the  judgment  to  pay,  and  is  not 
affected  by  the  fact  that  the  judgment  is  only 
the  total  of  a  series  of  judgments  on  sepa- 
rate counts  no  one  of  which  if  considered  in- 
dependently would  be  for  a  sum  large  enough 
to  confer  jurisdiction  for  review  by  the  su- 
preme court. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  plaintiff  has  acquired  title  to  a 
number  of  outstanding  claims  against  a  de- 
fendant and  his  surety,  and  brings  a  single 
action  thereon,  setting  up  each  claim  in  sepa- 
rately stated  and  numbered  causes  of  action, 
each  one  of  which  is  for  a  sum  of  money  less 
than  $100,  and  where  the  plaintiff  prevails 
in  the  action,  and  separate  judgments  are 
given  on  each  count,  and  an  aggregate  judg- 
ment is  awarded  in  his  favor  for  a  sum  of 
money  in  excess  of  $100,  section  666  of  the 
Civil  Code  gives  the  defendant  a  rin^t  of 
appeal  to  the  supreme  court. 

[See  note  at  end  of  this  case.] 

Constraetioii  Ooatraet  — -  Bond  to 
euro  Paymoat  for  lAbor  aad 
rial  —  IiUbiUty  of  Saroty. 

Where  contractors  agree  to  build  a  road 
and  to  pay  ''for  all  labor  and  material  and 
all  other  obligations  or  liabilities  incurred  in 
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the  doing  of  the  said  work  or  performance  of 
any  of  &e  things  necessary  hereunder/'  and 
a  surety  company,  for  a  valuable  considera- 
tion, guarantees  the  performance  of  the  con- 
tract, and  where  the  contractors  fail  to  pay 
the  necessary  and  pertinent  bills  incurred  by 
them  in  such  undertaking,  the  surety  com- 
pany is  liable  thereon. 

Same, 

In  a  road-building  contract  which  named 
the  quarry  where  the  materials  for  the  road 
were  to  be  obtained,  the  contractors  failed  to 
pay  the  necessary  and  pertinent  accounts  for 
dynamite,  for  coal  consumed  in  the  engine 
which  operated  the  rock  crusher,  for  lumber, 
for  the  rent  of  the  quarry,  and  for  the  rent 
of  tools.  Held,  that  the  surety  company  was 
liable  for  the  payment  of  these  accounts  under 
its  surety  obligation. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Allen  county: 
ForsT,  Judge. 

Action  by  T.  B.  Shannon,  plaintiff,  against 
Albert  Abrams  et  al.,  defendants.  Judgment 
for  plaintiff.  Defendant  Southern  Surety 
Company  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

•    Thomas  E.  Wagstaff  and  B.  P.  Miles  for 
appellant. 
Travis  Morse  and  O.  E.  Pees  for  appellee. 

[27]  Dawson,  J. — ^This  is  an  appeal  from  a 
judgment  rendered  against  the  defendant  as 
surety  on  the  bond  of  a  partnership  which 
had  contracted  to  build  certain  macadamized 
roads  in  Allen  county. 

The  commissicmers  of  roads  and  highways 
of  lola  township  entered  into  a  written  con- 
tract with  Albert  Abrams  and  Theodore  F. 
Strickland,  a  partnership,  lot  the  building  of 
two  stretches  of  macadamized  road  in  lola 
township  for  a  stated  consideration.  Abrams 
and  Strickland  undertook  the  job,  agreeing 
to  furnish  all  the  materials,  labor  and  trans- 
portation, and  to  prepare,  grade  and  build 
the  road — "and  do  everything  necessary  to 
prepare,  make,  construct,  build  and  finish  the 
said  road  in  accordance  with  the  said  plans 
and  specifications  and  shall  pay  for  all  labor 
and  material  and  all  other  obligations  or  lia- 
bilities incurred  in  the  doing  of  the  said  work 
or  performance  of  any  of  the  things  necessary 
hereunder,  .  .  .  and  before  final  settle- 
ment for  the  said  work  is  made,  parties  of 
the  second  part  shall  furnish  to  party  of  the 
first  part  evidence  satisfactory  to  first  party 
that  all  claims  for  labor  and  material  used 
in  the  preparation  and  construction  of  said 
foad  have  been  paid.'' 

It  was  also  agreed  that  the  partnership 
should  give  a  bond,  with  sureties,  to  pay  all 
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indebtedness  incurred  for  labor  and  materials 
furnished  in  the  construction  of  the  road,  as 
provided  in  section  661  of  the  civil  code. 

The  Southern  Surety  Company,  a  corpora- 
tion engaged  in  the  business  of  furnishing 
surety  bonds  for  pay,  furnished  the  bond,  in 
which  appropriate  reference  to  the  contract 
between  lola  township  and  the  contractor  was 
made,  and  providing: 

"Now,  Therefore,  if  the  said  Abrams  & 
Strickland  shall  furnish  all  of  said  material 
and  perform  said  work  and  labor  in  the  man- 
ner and  form  as  agreed  to,  according  tu  said 
contract  and  specifications  thereto  attached, 
and  shall  complete  said  work  as  is  provided 
in  said  contract,  and  shall  pay  for  all  labor 
and  material  used  or  employed  therein,  .  .  . 
then  this  obligation  shall  be  null  and  void, 
otherwise  to  remain  in  full  force  and  effect.** 

[28]  The  partnership  contractors  built  the 
road,  but  failed  to  pay  certain  bills  pertain- 
ing thereto.    Hence  this  lawsuit. 

The  plaintiff  had  a  balance  of  an  account 
for  dynamite,  etc.,  against  Abrams  &  Strick- 
land, amounting  to  $48.64.  This  constituted 
plaintiff's  first  cause  of  action. 

Thirteen  additional  causes  of  action  were 
Included  in  plaintiff's  petition,  for  various 
sums  ranging  from  $1.60  to  $94.35,  these  be- 
ing based  on  accounts  of  other  persons  against 
Abrams  &  Strickland,  all  alleged  to  pertain 
to  the  building  of  the  road,  and  all  of  which 
had  been  assigned  to  plaintiff  for  the  purpose 
of  collection. 

The  aggregate  sum  of  all  the  claims  in 
these  fourteen  counts  set  out  in  plaintiff's 
petition  was  $398.41.  The  court  gave  judg- 
ment for  plaintiff  upon  the  fourteen  causes  of 
action  separately,  in  amounts  ranging  from 
$1.60  to  $65.55,  with  interest  on  each,  and 
ftggi'egating  $388.22. 

The  defendant  surety  company's  appeal  is 
based  upon  the  overruling  of  its  demurrer  to 
plaintiff's  evidence. 

Oounsel  for  plaintiff  challenge  appellant's 
right  to  a  hearing  on  the  ground  that  this 
court  has  no  appellate  jurisdiction  of  contro- 
versies involving  the  recovery  of  money  only 
unless  the  amount  exceeds  one  hundred  dol- 
lars, and  that  each  of  the  causes  of  action  in 
plaintiff's  petition  was  inherently  so  distinct 
and  independent  that  they  can  not  be  aggre- 
gated into  one  controversial  sum  in  excess 
of  one  hundred  dollars  so  as  to  clothe  this 
court  with  jurisdiction. 

Since  this  contention,  if  sustained,  would 
dispose  of  this  appeal,  it  should  be  considered 
first. 

The  appellate  jurisdiction  of  the  supreme 
court  concerning  actions  for  the  recovery  of 
money  only  is  as  follows: 

"N"o  appeal  shall  be  had  or  taken  to  the 
supreme  court  in  any  civil  action  for  the  re- 
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covery  unless  the  amount  or  value  in  contro- 
versy, exclusive  of  costs,  shall  exceed  one 
hundred  dollars,  except  in  cases  Involving  the 
tax  or  revenue  laws,  or  the  title  to  real  es- 
tate, or  an  action  for  damages  in  which 
slander,  libel,  malicious  prosecution  or  false 
imprisonment  is  declared  upon,  or  the  con- 
stitution of  this  state,  or  the  constitution, 
laws  or  treaties  of  the  United  States."  (Civ. 
Code,  §  566.) 

The  several  causes  of  action,  amounts 
claimed  and  the  separate  [2^]  judgments  on 
each  count  are  shown  by  the  following  table: 


The  contrary  and  perhaps  the  better  view 
is  upheld  in  Com.  v.  Scott,  112  Ky.  262,  85 
S.  W.  596,  65  L.R.A.  697;  SUte  v.  Jumel, 
34  La.  Ann.  201;  Priest  v.  Deaver,  21  Mo. 
App.  209;  Washington  Sav.  Bank  v.  Butch- 
ers,* etc.  Bank,  61  Mo.  [30]  App.  448;  Pow- 
ers  v.  Yonkers,  114  N.  Y.  145,  21  N.  B.  132; 
In  re  Staib,  188  Pa.  St.  238,  41  Atl.  528; 
Fink  V.  Denny,  76  Va.  663;  Peters  v.  Mc- 
Williams,  78  Va.  567;  Hicks  v,  Roanoke  Brick 
Co.  94  Va.  741,  27  S.  E.  596;  Wheby  v.  Moir, 
102  Va.  876,  47  S.  £.  1005.  (See  also  The 
Connemara,  103  U.  S.  764,  26  U.  S.  (L.  ed.) 


Causi  or  Action. 


1.  Dynamite,  etc.,  furnished  by  plain- 

tiff     

2.  Conl,  et(\,  for  rock  crusher  ensrlue, 

furnished    by    plaintiff    

3.  Rent    of    quarry    and    rock    taken 

therefrom,  furnished  by  plaintiff 

4.  Team  and  road  work  furnished  by 

plaintiff     

5.  Team  and  road  work  furnished  by 

plaintiff     

6.  Quarrving      rock,      furnished      by 

plaintiff     

7.  Road    work    furnished    by    plaintiff 

8.  Road    work   furnished   by   plaintiff 

9.  Team  and   road  work  furnished  by 

plaintiff     « 

10.  Rock   and   work   with   team,   furn- 

ished  by   plaintiff    

11.  Coal  for  rock  crusher  engine,  furn- 

ished  by   plaintiff    


Account  assigned   to 
plaintiff. 


12.  Dynamite  furnished  by  plaintiff  . . 

13.  Rent  of  tools  used  in  road-making 

furnished    by   plaintiff    


14.  Lumber   furnished 


Total  judgment,  with  interest 
added  on  each  separate  judg- 
ment     


Krupp 
Bissett 
Biles    . 
Cleaver 


Anderson  &   8ngg 

Bell    

Williams   


Baker 
Moore 


The     Newton     Milling 

&    Elevator    Co.    . , . 

The  Tola  Brick  Co.    . . 


Th( 


19 

Cement  Co. 

Klein   


lola       Portland 


Amount 

claimed 

on   each 

count. 


948.54 

30.63 

21.00 

8.00 

1.00 

70.00 
8.00 
8.00 

27.20 

94.35 


10..'»9 
6.50 


Judgment  on 
each  counL 


64.00 
6.41 


$47.94 

29.88 

21.00 

8.00 

1.60 

70.00 
8.00 
8.00 

27.20 

67.84 


and  int. 

and  mt. 

and  int. 

and  int. 

and  Int. 

and  Int. 

and  int. 

and  int. 

and  tnt. 

and  Int. 


10.59   and    int. 
6.50   and   int. 


64.00   and    int. 
6.41   and   int. 


$388.22 


There  is  a  line  of  authorities  holding  that 
several  distinct  and  independent  claims  set 
up  in  one  action  under  separate  counts,  no 
one  of  which  is  for  a  sum  sufficient  to  base 
an  appeal,  do  not  confer  jurisdiction  on  an 
appellate  courts  although  the  judgment  on 
all  the  counts  aggregates  a  sum  sufficient  to 
give  jurisdiction  if  the  amount  was  based  on 
a  single  claim. 

"Action  on  several  independent  claims  pre- 
sented by  the  same  party  is  not  reviewable 
where  such  action  does  not  involve  the  juris- 
dictional amount  in  connection  with  either 
claim.  It  has  also  been  held  that  the  com- 
bining of  several  claims  in  different  counts 
is  insufficient  to  confer  jurisdiction  where 
no  one  of  such  claims  is  by  itself  sufficient 
for  the  purpose,  but  on  this  point  there  is  at 
least  one  decision  to  the  contrary.  An  appeal 
will  not  lie  if  the  matter  in  dispute  is  below 
the  jurisdictional  amount,  even  when  it  forms 
a  part  of  a  series  of  claims  which,  in  the  ag- 
gregate, would  exceed  that  sum."  (3  O.  J. 
414.) 


322,  and  Shields  v.  Thomas,  17  How.  3,  15 
U.  S.    (L.  ed.)   93.) 

Curiously  enough,  this  exact  point  has 
not  hitherto  been  squarely  determined  by  this 
court.  In  Samp  v.  Braden,  73  Kan.  279,  85 
Pae.  289,  an  appeal  was  presented  by  two 
defendants  against  whom  separate  judgments 
had  been  rendered  in  an  action  upon  their 
liability  as  stockholders.  The  judgment 
against  neither  was  sufficient  in  itself  to  con- 
fer jurisdiction  upon  the  supreme  court  on 
I4>peal.  It  was  held  that  as  neither  defend- 
ant was  interested  in  the  judgment  rendered 
against  the  othnr,  Jurisdiction  on  appeal 
could  not  be  obtained  '^by  the  defendants  ag- 
gregating judgments  which  are  several  and 
distinct''  (p.  281),  and  the  ritppenl  was  dis- 
missed. 

In  Skinner  v.  Cowley  Obtmiy,  63  Kan. 
557,  66  Pac.  635,  the  probate  court  had  ig- 
nored the  sheriff's  right  to  transport  delin- 
quents to  the  industrial  school  and  to  trans- 
port children  to  the  soldiers'  orphans'  home, 
and  had  appointed  special  officers  to  perform 
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these  i^n^ieM.  Tke  ^»ecial  officers  had  pre- 
sented bills  lor  these  several  services,  in  the 
sums  of  $71.85,  $102.88,  and  $62.08,  respec* 
tiyely.  The  sheriff  sued  for  the  compensation 
attaching  to  these  services  on  the  ground  that 
he  had  been  ready  to  perform  them,  and  was 
estitled  to  the  compensation  and  could  not 
be  deprived  ol  it  by  the  arbitrary  action  of 
tbe  probate  court  Originally  the  sheriff 
brought  three  separate  actions,  but  these  were 
consolidated  in  the  district  court  by  consent 
of  parties  and  the  action  proceeded  as  one 
controversy.  The  question  was  raised  on 
appeal  that  the  amount  in  controversy  in 
eseh  of  two  ol  the  original  cases  was  less 
than  $100.    It  was  held: 

"Where  several  actions  of  the  same  char- 
acter are  consolidated  in  the  district  court 
by  consent  of  all  the  parties,  and  are  tried 
throagh  to  final  judgment  without  objection, 
it  is  too  late  to  Object  upon  review,  and  the 
jurisdiction  of  the  supreme  court  will  be  de- 
termined by  the  whole  amount  involved  in 
the  new  consolidated  action."    (Syl.  f  1.) 

In  Hazelwood  v.  Mendenhall,  07  Kan.  636, 
156  Pac.  696,  decided  April  8,  1916,  it  was 
held  that  where  the  amount  in  [31]  contro- 
vert was  in  excess  ol  $100  the  appellee  may 
obtain  a  review  of  adverse  rulings  although 
the  judgment  against  him  was  for  a  sum  so 
small  that  this  court  would  not  have  had 
jorisdiotion  if  he  himself  had  attempted  to 
institute  the  appeal. 

We  think  the  true  rule  is  determined  by 
the  amount  involved  in  the  cause  brought  to 
this  court  by  the  appellant.  What  is  his 
grievance?  What  is  the  judgment  from  which 
he  seeks  relief  7  How  much  is  he  oalled  upon 
to  pay?  If  it  is  a  sum  in  excess  of  $100  ex- 
elusive  of  oosts  the  appellant  is  entitled  to 
have  his  grievance  reviewed.  The  settled 
policy  of  this  court  favors  the  right  of  ap- 
peal, and  since  this  appellant  is  here  oom- 
plaining  ol  a  judgment  which  calls  on  it  to 
pay  $388.22  and  costs,  this  oourt  has  jurisdic- 
tion notwithstanding  that  sueh  judgment  is 
merely  the  aggregate  of  a  series  of  judgments 
on  fourteen  distinct  causes  of  action,  no  one 
of  which  is  for  a  sum  sufficient  to  invoke  the 
jurisdiction  of  this  oourt  if  brought  here  in* 
depesdently. 

Coming  now  to  the  errors  assigned  by  ap- 
pel)ant»  it  is  contended  that,  except  on  counts 
5  and  10,  the  trial  court  should  have  susr 
tabled  a  demurrer  to  the  evidence.  We  do 
not  understand  that  this  demurrer  was  lodged 
on  account  of  mere  insufficiency  of  proof,  but 
because  on  the  facts  developed  by  the  evidence 
the  lurety  company  was  not  liable  for  the 
other  items  under  the  strict  terms  of  its  sure- 
ty obligatian.  In  other  words,  that  the  bills 
for  dynamite,  rent  of  the  quarry,  coal  used  in 
firhig  the  engine  which  crushed  the  rock,  and 
for  rent  of  tools  used  in  building  the  road, 
end  the  like,  were  not  within  the  terms  of  its 


surety  obligatian.  A  majority  of  this  court 
holds  otherwise;  that  under  the  rule  an- 
nounced in  Chicago  Lumber  Co.  v.  Douglas,  80 
Kan.  308,  131  Pac.  563,  44  L.R.A.(N.8.)  843. 
and  the  oases  there  cited,  and  the  fair  inter- 
pretation of  the  contract,  all  these  bills  were 
pertinent  to  the  building  of  the  road,  and 
that  it  could  make  no  difference  to  the  surety 
company  whether  the  contractors  purchased 
all  the  supplies  for  building  the  road  from 
somebody  else  who  had  purchased  dynamite 
and  eoal  and  rented  tools,  and  rented  a  rock 
quarry,  and  based  his  price  for  the  materials 
thus  furnished  to  the  contractors  in  considera- 
tion  of  such  expenditures,  or  whether  the  con- 
tractors procured  these  materials  through  the 
incurrence  of  these  expenditures  themselves. 
We  can  perceive  that  cases  might  arise  where 
such  [32]  expenditures  might  be  "padded" 
and  call  lor  the  application  of  some  other 
rule,  but  here  there  is  no  suggestion  that  any 
of  the  items  of  expense  incurred  in  procuring 
the  materials  for  the  building  of  the  road 
were  unreasonable.  The  surety  company 
guaranteed  the  payment  of  the  materials 
used  in  the  road-making.  If  it  does  not  pay 
these  bills  it  will  pay  nothing,  for  the  ma- 
terials were  procured  by  the  incurrence  of 
the  bills  here  presented.  The  surety  company 
bound  itself  to  pay  for  these  materials,  and 
it  should  not  be  relieved  therefrom  on  any 
fine-spun  theory  that  because  some  third 
party  did  not  rent  the  quarry  and  buy  the 
dynamite  and  the  coal  and  hire  the  machinery 
and*  make  an  aggregate  charge  of  all  these 
items  of  expense  with  a  fair  profit  thereon, 
and  present  a  bill  for  the  materials  thus  pro* 
duced,  it  should  be  wholly  relieved  from 
payment  of  any  sum  whatsoever  for  such  ma- 
terials. The  contract  between  the  township 
and  the  contractors  recognized  the  fact  that 
the  materials  would  be  furnished  as  they 
were  in  this  case,  and  even  specified  what 
quarry  the  rock  should  come  from,  and  speci- 
fied that  the  contractors  should  pay  for  the 
tran^ortation  of  the  materials.  Appropriate 
reference  to  this  contract  was  made  in  the 
surety  company's  contract,  and  it  must  be 
held  that  it  knew  in  what  manner  the  ma- 
terials would  be  furnished,  and  in  binding 
itself  to  pay  for  the  materials  it  bound  itself 
to  pay  the  reasonable  and  proper  cost  of 
furnishing  the  materials,  and  it  is  not  called 
on,  and  can  not  be  called  upon,  to  pay  for 
them  in  any  other  manner. 

It  should  be  noted  that  the  surety  com- 
pany's obligation  is  not  to  pay  the  mere 
statutory  liens  for  labor  and  materials,  but 
is  governed  by  the  terms  of  its  contract.  The 
contractors  agreed  to  build  the  road  and  to 
pay  "for  all  labor  and  material  and  all  other 
obligations  or  liabilities  incurred  in  the  doing 
of  the  said  work  or  performance  of  any  of 
the  things  necessary"  thereunder,  and  to  give 
the  statutory  bond.     The  defendant  became 
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surety  for  the  full  performance  of  all  the 
terms  of  the  contract,  and  all  these  bills 
were  within  the  fair  terms  of  that  contract. 

In  Zipp  V.  Fidelity,  etc.  Co.  73  App.  Div. 
20,  76  N.  Y.  S.  386,  the  question  was  whether 
the  defendant,  which  had  guaranteed  a  con- 
tractor's agreement  to  construct  a  retaining 
wall  for  the  city  of  Buffalo,  was  liable  for  a 
bill  of  $279.48,  [33]  which  was  the  balance 
of  an  account  for  coal  consumed  by  two  en- 
gines used  in  excavating  rocks  and  earth  and 
for  pumping  water.  This  was  not  a  lawsuit 
on  the  mere  liability  to  pay  statutory  liens, 
but  on  the  surety  company's  guaranty  that 
the  contractors  would  perform  their  contract. 
The  court  said: 

'The  generation  of  power  was  essential  in 
the  performance  of  the  contract,  and  when 
the  defendant  became  responsible  for  the 
payment  of  'all  material  used  and  services 
rendered  in  the  execution  of  such  contract'  it 
might  have  expected  that  fuel  was  to  be  con- 
sumed in  the  undertaking.  The  coal  used 
•entered  into  the  execution  of  the  agreement 
and  formed  a  part  of  the  value  of  the  work 
done  as  much  as  the  labor  of  the  masons  or 
of  the  men  who  aided  in  hoisting  the  stones 
into  position  to  make  up  the  wall.  The  ma- 
terials used  need  not  be  a  permanent  constit- 
uent of  the  structure  itself,  but  must  be 
necessarily  incident  to  the  execution  of  the 
agreement  to  come  within  the  purview  of  the 
defendant's  contract;  and  the  coal  consumed 
in  carrying  on  the  work  is  of  that  character. 
The  defendant's  agreement  was  entered  into 
to  secure  the  performance  of  the  contract 
by  Kriess,  and  evidently  to  protect  the  city 
against  any  liens  by  material  men  or  laborers. 
It  contemplated  the  performance  of  the  con- 
tract by  Kriess,  and -whatever  fairly  comes 
within  the  compass  of  that  work  is  also  with- 
in the  scope  of  the  defendant's  contract.  Un- 
der the  mechanic's  lien  law  we  apprehend  a 
lien  would  attach  for  fuel  furnished  under  the 
circumstances  here  shown.  Hazard  Powder 
Co.  V.  Byrnes,  12  Abb.  Pr.  (N.  Y.)  469;  Gal- 
lagher V.  Karns,  27  Hun  (N.  Y.)  375."  (p. 
21.) 

It  is  unnecessary  to  extend  this  by  discuss- 
ing the  appellant's  liability  under  the  counts 
for  "team  and  road  work."  On  those  items 
the  liability  is  too  plain  for  discussion. 

The  judgment  is  affirmed. 

Burch,  Porter  and  West,  JJ.,  dissent  from 
paragraph  five  of  the  syllabus  and  the  cor- 
responding portion  of  the  opinion. 

NOTE. 

Amount  In  ControTersy  for  Purposes 
of  Appeal  Wl&ere  BoTeral  Causes  of 
Aetion  Are  Joined. 

Where  one  plaintiff  has  several  causes  of 
action  against  the  same  defendant  and  brings 


one  suit  thereon  either  party  may  compute 
the  aggregate  amount  of  the  former's  claims 
as  a  basis  for  appellate  jurisdiction.  Hawley 
V.  Fairbanks,  108  U.  S.  543,  2  S.  Ct.  846, 
27  U.  S.  (L.  ed.)  820;  Com.  v.  Chesa- 
peake, etc.  R.  Co.  128  Ky.  542,  108  S.  W. 
851,  32  Ey.  L.  Rep.  1400;  Phoenix  Hotel 
Co.  V.  Com.  163  Ky.  607,  156  S.  W.  117; 
Palmer  v.  Board  of  Assessors,  42  La.  Ann. 
1122,  8  So.  487;  Tebbe  v.  Police  Jury,  34  La. 
Ann.  137;  Hirsh  v.  Valloft,  121  La.  66,  46 
So.  103;  Oilman  v.  American-  Producers' 
Controlling  Co.  180  Mass.  319,  62  N.  £.  267; 
Filler  v.  Tyler,  91  Va.  468,  22  S.  E.  235 ,  In 
re  Milsted,  13  B.  C.  364.  See  also  Widman 
v.  Gay,  101  Wis.  326,  77  N.  W.  918.  And 
see  the  reported  case.  Compare  Denison  v. 
Denison,  16  Conn.  34;  Barlow  v.  Thrall,  11 
Vt.  247. 

In  Com.  v.  Chesapeake,  etc.  R.  Co.  supra, 
the  state  instituted  an  action  to  recover  a 
statutory-  penalty  against  an  employer  for 
permitting  its  employees  to  work  on  Sunday. 
It  was  held  that  the  state  had  a  cause  of 
action  for  each  employee  so  permitted  to 
work,  and  that  it  could  add  the  aggregate 
amount  allowed  by  the  statute,  as  a  penalty, 
for  the  purpose  of  giving  the  court  of  appeals 
jurisdiction.  The  court  said:  "It  is  eon- 
tended  for  appellee  that,  inasmuch  as  the  fine 
for  the  violation  of  the  Sunday  law,  as 
provided  for  by  section  1321  of  the  Ken- 
tucky Statutes  of  1903,  is  not  less  than 
$2  nor  more  than  $60  for  each  offense,  this 
court  has  no  jurisdiction  of  tliis  appeal. 
The  learned  counsel,  however,  evidently  over- 
looked a  clause  in  the  latter  part  of  section 
1321,  which  provides  that  'every  person  or 
apprentice  so  employed  shall  be  deemed  a 
separate  offense,'  so  that,  where  the  petition 
alleges  that  eight  men,  servants  and  em- 
ployees of  appellee,  did  work  and  labor  under 
the  direction  of  appellee  aa  the  Christian 
Sabbath,  if  entitled  to  recover  at  all,  the 
commonwealth  may  recover  eight  penalties 
ranging  from  $2  to  $50  each,  in  the  dis- 
cretion of  the  jury.  She  has  one  cause 
of  action  against  appellee  for  as  many  of 
the  penalties  as  she  is  able  to  show  serv- 
ants or  employees  were  caused  to  work  and 
labor  on  the  Christian  Sabbath.  The  peti- 
tion alleges  that  eight  were  so  employed,  and 
the  demurrer  admits  the  correctness  of  this 
statement.  We  are,  therefore,  of  opinion  that 
the  trial  court  did  not  err  in  refusing  to  re- 
quire the  commonwealth  to  elect  which  one 
of  said  eifirht  cases  she  would  prosecute,  and 
having  a  right  to  sue  for  the  eight  penalties 
in  one  suit,  and  the  aggregate  maximum  sum 
of  said  penalties  exceeding  $200,  we  are  of 
opinion  that  this  court  has  jurisdiction  of  the 
appeal." 

In  Hirsh  v.  Valloft,  121  La.  66,  46  So.  103, 
the  action  was  for  an  injunction  to  obtain 
possession   of  certain  premises  and  also  to 
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reooYcr  $2000  damages  for  the  unlawful 
disturbance  of  the  plaintiff's  possession.  It 
was  held  that  as  a  basis  for  an  appeal  the 
value  of  the  plaintiff's  tenancy  could  be 
joined  to  the  damages  claimed. 

In  Tebbe  v.  Policy  Jury,  34  La.  Ann.  137, 
It  was  held  that  the  aggregate  amount  of 
three  judgments,  which  the  plaintiff  held 
against  the  defendant  by  assignment,  was 
the  amount  in  controversy  for  the  purpose  of 
appeal. 

In  Oilman  ▼.  American  Producers'  Controll- 
ing Ck>.  180  Mass.  319,  62  N.  £.  267,  it 
appeared  that  the  plaintiff  had  obtained  by  as- 
signment several  claims  against  the  defend- 
ant and  that  none  of  these  claims  alone  was 
sufficient  to  give  the  supreme  court  appellate 
jurisdiction  but  the  aggregate  amounts  ex- 
ceeded thtt  sum  required.  The  plaintiff 
brought  one  action,  suing  on  all  the  claims 
in  different  counts.  It  was  held  that  he 
could  appeal  on  the  basis  of  the  total  amount 
of  the  assigned  claims.  The  court  said: 
''There  is  no  reason  why  a  plaintiff  should 
not  secure  the  amount  necessary  to  give  this 
court  jurisdiction  by  adding  together  the 
damages  demanded  in  the  several  counts;  the 
right  to  insert  any  number  of  counts  for 
different  causes  of  action  is  expressly  given 
hy  the  practice  act.  St.  1852,  c.  312,  §  2. 
Oen.  8t8.  c.  129,  §  2.  Pub.  Sts.  c.  167,  §  2. 
And  before  St.  1897,  c.  402,  a  plaintiff  could 
include  in  one  declaration  several  negotiable 
notes  made  by  one  person,  originally  payable 
to  different  payees,  all  of  which  had  been 
indorsed  to  him.  We  see  no  reason  for  hold- 
ing that  the  assignee  of  a  common-law  chose 
in  action  has  not  the  same  privilege  since 
the  enactment  of  St.  1897,  c.  402.'* 

But  in  Widman  v.  Gay,  101  Wis.  326,  77 
N.  W.  918,  an  action  for  breach  of  con- 
tract, the  plaintiff  claimed  in  one  count  $30 
as  due  on  the  contract,  in  another  count 
$50  as  damages  for  a  breach  and  in  a  third 
count  $118  as  damages  for  another  breach 
of  the  contract.  A  statute  provided  that 
'no  appeal  shall  be  taken  to  the  supreme 
<^urt  from  any  judgment  when  the  amount 
involved,  exclusive  of  costs,  is  less  than 
$100."  The  plaintiff  made  no  attempt 
to  prove  the  cause  of  action  recited  in 
the  third  count  of  the  complaint.  On  the 
trial  the  defendant  obtained  judgment  for 
costs  against  the  plaintiff.  It  was  held  that 
the  plaintiff  could  not  add  the  third  item  of 
her  complaint  to  the  amount  of  the  first  two 
counts  for  the  purpose  of  appealing.  The 
<^ourt  said:  'The  amount  involved  is  not 
necessarily  the  amount  claimed  in  the  plead- 
ings on  either  side,  or  on  both  sides,  but  the 
amount  actually  claimed  by  the  appellant 
which  wa0  denied  him  by  the  result  in  the 
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trial  court,  and  which  is  brought  up  for 
review  on  the  record  as  presented  in  this 
court.  In  the  opinion  in  Burkhardt  v.  Elgee, 
it  is  said  that  the  amoupt  involved  under  the 
appeal  statute  is  the  amount  actually  in  con- 
troversy between  the  parties  as  the  case 
stands  in  this  court.  Testing  the  record  here 
by  the  foregoing  we  fail  to  see  why  the 
amount  which  plaintiff  could  recover  on  the 
evidence  in  any  event  could  exceed  $97." 

In  Cramer  v.  Barmon,  193  Mo.  327,  91  S. 
W.  1038,  an  action  for  damages,  the  plaintiff 
sought  to  recover,  in  one  count,  $5000  for 
false  imprisonment  and,  in  the  second  count, 
$1,500  for  malicious  prosecution.  On  the 
trial  the  jury  awarded  the  plaintiff  $1,500 
on  the  second  count  but  gave  judgment  for 
the  defendant  on  the  first  count.  The  statute 
fixed  the  jurisdictional  amount  requisite  to 
an  a|>peal  to  the  supreme  court  of  $26,000. 
It  was  held  that  there  could  be  no  appeal. 

It  has  been  held  that  where  the  same 
identical  cause  of  action  is  stated  in 
several  counts  the  amounts  claimed  are 
not  to  be  aggregated.  Keadle  v.  Siddens, 
131  Ind.  597,  31  X.  E.  362;  Riffe  v.  Wabash 
R.  Co.  137  Mo.  186,  38  S.  W.  921.  Thus  in 
the  case  first  cited  an  action  for  the  recoverv 
of  money  only,  the  plaintiff  filed  a  complaint 
in  four  paragraphs.  In  each  of  the  four 
paragraphs  he  demanded  $300,  but  it  appeared 
that  the  entire  amount  in  controversy  was 
only  $300  and  that  the  same  amount  was 
merely  repeated  four  times.  It  was  held  that 
the  plaintiff  could  not  appeal.  In  Riffe  v.  Wa- 
bash R.  Co.  137  Mo.  186,  38  S.  W.  821,  the 
court  said:  *'The  petition  is  in  two  counts.  In 
the  first  the  plaintiff  charges  that  the  defend- 
ant, after  having  changed  the  natural  course 
of  said  creek  into  a  new  channel  prepared 
therefor,  failed  to  keep  the  embankments 
thereof  in  repair,  so  that  in  the  month  of 
July,  1893,  the  waters  of  said  creek  escaped 
therefrom  and  flowed  over  the  premises  of 
the  plaintiff  to  his  damage  in  the  sum  of 
$1500.  The  second  count  predicates  a  right 
of  recovery  for  the  same  amount  for  the  same 
injuries,  from  the  same  overflow,  upon  the 
alleged  negligence  of  the  defendant  in  per- 
mitting said  artiflcial  channel  to  become  filled 
up,  and  in  permitting  the  said  embankment 
to  become  out  of  repair.  So  that  both  counts 
seek  a  single  recovery  of  $1,500,  for  the  same 
injuries,  and  the  amount  in  dispute  is  less 
than  $2,500,  and  no  other  ground  for  the  ju- 
risdiction of  this  court  appeaong  in  the  rec- 
ord, the  cause  is  within  the  jurisdiction  of  the 
Kansas  City  court  of  appeals,  to  which  it 
ought  to  be  transferred,  and  it  is  accordingly 
80  ordered.    All  concur.'^ 
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SUITS 


V. 


ORDER    or    UNITED    OOHMEROIAIi 
TRAVEUBRS    OF    AMERICA. 

Minnesota  Supreme  Court — February  1,  1918, 
189  MHm.  2^e;  J  00  HT.  TF.  »»9. 


Eridenoe  —  Proof  of  Roeeist  of  Lei* 
ter  —  Svffioienoy. 

The  trial  court  did  not  err,  upon  the  evi- 
dence stated  in  the  opinion,  in  finding  that  a 
letter  offered  in  evidence  by  defendant  was 
not  mailed  to  or  received  by  the  person  to 
whom  it  was  addressed. 

[See  note  at  end  of  this  ease.] 


The  presumption  that  a  properly  mailed 
letter  will,  in  the  due  course  of  mail,  readi 
the  person  to  whom  it  is  addressed  has  appli- 
cation only  where  the  act  of  mailing  is  un- 
questioned or  conclusively  shown. 

[See  note  at  end  of  this  case.] 

Benefloial  Aasociations  —  WaiTor  of 
By-Law  —  Receipt  of  Orerdve  Ae- 
seesment. 

The  practice  and  custom  of  defendant,  an 
accident  benefit  insurance  association,  in  per- 
mitting and  receiving  from  its  members  the 
payment  of  dues  and  assessments  after  the 
due  date  thereof,  held,  following  Mueller  v. 
Grand  Grove  U.  A.  O.  D.  69  Minn.  236,  not 
only  a  waiver  of  the  failure  to  pay  within 
the  time  fixed  by  the  laws  of  the  order,  but 
also  a  waiver  of  the  by-laws  declaring  a  for- 
feiture for  the  default  and  an  estoppel  to  in- 
voke the  same  in  an  action  on  the  contract. 

[See  11  Ann.  Gas.  539;  Ann.  Cas.  191(ID 
691.] 

WaiTev  of  Biupeaaioa  of  Member. 

The  provisions  of  the  laws  of  the  associa- 
tion limiting  its  liability,  where  a  suspended 
member  has  been  restored  or  reinstated  to 
good  standing,  to  injuries  thereafter  suffered, 
have  no  application  where  no  suspension  was 
declared,  or  where  a  suspension,  occurring 
automatically  by  reason  of  the  default,  has 
been  waived  by  the  association. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Lyon  county: 
Olssn,  Judge. 

Action  by  Carrie  E.  Suits,  plaintiff,  against 
Order  of  United  Commercial  Travelers  of 
America,  defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    AVfismed. 

Kerr,  Fowler,  Schmitt  d  Furber  for  appel- 
lant. 
RobinBon  d  English  for  respondent. 

[247]  Brown,  C.J. — ^Action  to  recover 
upon  an  accident  insurance  policy  in  which 


plaintiff  had  judgment,  and  defendant  ap- 
pealed from  an  order  denying  its  moticMi  for 
a9  amendment  of  the  findings  of  the  trial 
oourt  or  a  qew  trial* 

Defendant  is  a  mutual  benefit  accident  in- 
surance association  organised  under  the  lawa 
of  the  state  of  CHiio,  and,  through  local  or 
subordinate  councils,  conducting  its  insurance 
business  on  the  assessment  pla9  in  that  and 
other  atates  including  South  Dakota  and 
Minnesota.  The  company  possesses  and  exer- 
cises the  power  and  authority  usually  granted 
by  law  to  like  aasociations.  Its  insurance 
contracts  are  formed  through  the  local  coun- 
cils where  applicants  are  reoeived  into  mem- 
bership in  the  association,  subjeei  to  the 
laws,  rules  and  regulations  imposed  by  the 
grand  council.  Its  revenues  are  derived 
wholly  from  dues  and  assessments  levied 
upon  the  members  and  these  are  coUecteA 
through  the  administrative  officer  of  the  local 
councils. 

It  appears  without  dispute  that  David  M. 
Suits  was  reoeived  into  the  association  and 
became  a  member  of  Local  Council  No.  Ill, 
located  at  Huron,  South  Dakota,  on  May  28,. 
1900.  The  usual  certificate  of  membership* 
was  issued  \fk  him,  and  defendant  thereby 
became  obligated,  in  the  event  the  insured 
lost  his  life  solely  liy  accidental  means,  to 
pay  the  beneficiary  therein  named,  plaintifiT 
herein,  who  was  his  wife,  the  sum  of  $6,30O> 
On  March  28,  1915,  the  insured  lost  his  life 
by  accidental  means,  and  thereby  defendant 
became  liable  for  tlie  full  amount  of  the 
policy,  unless  the  membership  of  insured  and 
all  rights  under  the  contract  were,  prior  ta 
the  accident,  terminated  and  forfeited  by  hia 
failure  to  pay  an  assessment  and  certain  dues 
which  fell  due  about  a  month  prior  to  hia 
death.  The  dues  and  assessment  so  in  de* 
fault  were  due  on  February  24,  preceding  the 
death,  and  the  failure  to  pay  the  same  is  not 
questioned,  and  defendant  by  its  answer  inter- 
posed the  default  in  defense  to  the  action* 
Plaintiff  in  reply  allied  a  waiver  of  the  de- 
fault by  a  practice  and  custom  of  defendant 
during  the  preceding  years  of  accepting  and 
receiving  [248]  dues  and  assessments  from 
members,  including  decedent,  at  irregular 
periods  after  the  due  date  thereof  and  not 
insisting  upon  a  forfeiture  as  declared  by  the 
laws  of  the  order.  The  trial  court  found  that 
defendant  waived  the  default  and  was  ea- 
topped  to  insist  upon  a  forfeiture,  and  judg- 
ment was  ordered  for  plaintiff. 

The  assignments  of  error  present  two  ques- 
tions, namely :  ( 1 )  Whether  the  oourt  erred 
in  denying  defendant's  motion  for  amended 
findings;  and  (2)  whether  there  was  a  waiver 
of  the  forfeiture  resulting  from  the  failure  to 
pay  the  dues  and  assessments  referred  to  at 
or  prior  to  the  due  date  thereof. 

1.  It  appears  without  substantial  dispute 
that  for  several  years  prior  to  July,  1914,  it 
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liad  been  the  custom  and  practice  of  the  asso- 
ciation, acting  through  the  local  council  of 
which  decedent  was  a  member,  to  overlook 
defaults  in  the  payment  of  assessments  and 
dues,  and  to  accept  and  receive  them  at  irr^- 
ular  periods  of  delinquency,  without  any 
attempt  to  enforce  the  by-laws  declaring  a 
forfeiture.  The  custom  was  recognised  as 
detrimental  to  the  best  interests  of  the  asso- 
ciation and  an  attempt  was  made  in  July, 
1914,  to  bring  it  to  an  end.  With  that  pur- 
pose in  view  the  local  council  of  which 
decedent  was  a  member  formally  ordered  and 
directed  the  secretary  thereof  to  notify  all 
members  that  in  the  future  the  constitution 
and  laws  of  the  order  must  be  complied -with, 
payments  of  dues  and  assessments  made  with- 
in the  time  thereby  required,  in  default  of 
which  the  delinquent  members  would  be 
suspended,  and  rights  under  the  insurance 
contract  forfeited  as  by  such  lawis  provided. 
In  compliance  with  that  order  the  secretary 
prepared  a  circular  letter,  stating  therein 
that  by  order  of  the  council  the  ''practice  of 
.the  secretary,  in  carrying  members  who  had 
not  remitted  for  their  dues  and  assessments, 
must  be  discontinued,'*  and  that  in  the  future 
the  laws  would  be  enforced  and  isuspensions 
ordered  when  not  complied  with  by  the  mem- 
bers. 

It  is  contended  by  defendant  that  this  let- 
ter was  mailed  to  and  received  by  each  mem- 
ber of  the  local  council,  including  decedent, 
and  that  it  etfectnally  terminated  the  prac- 
tice of  overlooking  defaults,  and  fully  re- 
:8tored  the  operation  of  the  laws  requiring  a 
punctual  payment  of  dues  and  assessments. 
It  may  be  conceded  that  If  the  letter  reached 
decedent  it  termiuatdd  the  objectionable  prac- 
tice and  restored  the  effectiveness  of  the  laws 
of  the  order.  But  the  court  found  that  the 
letter  was  not  mailed  [24d]  t6  or  received  by 
decedent.  If  the  finding  is  sustained  there  la 
an  end  of  this  branch  of  the  case,  and  there 
was  no  error  in  the  refusal  to  amend  or 
change  the  finding  on  defendant's  motion. 

The  cause  was  submitted  to  the  court 
below  upon  an  agreed  statement  of  facts  in 
which,  amdng  other  things,  it  was  stipulated 
that  if  the  secretary  of  the  local  council  were 
present  and  sworn  as  a  witness  in  the  cause, 
he  would  testify  that  he  prepared  the  letter 
punniant  to  the  directions  of  the  council,  and 
on  the  fifteenth  of  July,  1914,  according  to 
his  best  belief,  Inclosed  copies  thereof  in  en- 
velopes properly  addressed  to  all  members  of 
the  oouflcilj  including  decedent,  mailiilg  the 
same  with  the  postage  duly  paid  for  the 
usual  transmission  and  delivery  by  the  postikl 
authorities;  that  each  envelope  was  indorsed 
on  the  face  thereof  with  return  directions, 
and  that  the  one  mailed  to  decedent  was 
never  returned.  That  the  witness  would  fur- 
ther testify  that  he  had  no  particular  recol- 


lection of  mailing  the  particular  letter  to 
decedent,  but  he  believes  that  he  did  so  be- 
cause of  his  habit  and  custom  of  mailing  all 
letters  and  notices  to  each  member  of  the 
council.  It  was  also  stipulated  that  decedent 
was  a  methodical  man,  and  that  plaintitf, 
his  wife,  would  testify  that  it  was  his  prac- 
tice to  call  her  attention  to  his  correspond- 
ence; that  her  attention  was  at  no  time 
called  to  a  letter  of  the  character  of  the  one 
here  in  question,  and  that  after  the  death  of 
decedent  the  letter  was  not  found  among  his 
papers,  and  plaintiff  believes  that  no  such 
letter  was  ever  received  by  him. 

The  evidence,  or  what  would  have  been  evi- 
dence had  the  witnesses  been  called  and  ez« 
amined  on  the  trial,  leaves  the  question 
whether  the  letter  was  mailed  to  and  received 
by  decedent  in  some  doubt.  But  after  care- 
ful consideration  of  the  matter  we  conclude 
that  the  findings  of  the  court  thereon  should 
not  be  disturbed.  The  findings  are  not  clear- 
ly against  the  evidence.  Buch  has  been  the 
conclusion  of  other  courts  upon  substantially 
similar  evidence.  Payn  v.  Mutual  Relief  Soc. 
2  How.  Pr.  N.  S.  (N.  Y.)  220;  MoUoy  v.  Su- 
preme Council,  etc.  93  la.  504,  61  N.  W. 
928;  Jackson  ▼.  Northwestern  Mnt.  Re- 
lief Assoc.  78  Wis.  463,  47  N.  W.  733.  The 
proposed  testimony  of  the  secretary  of  the 
local  council  tends  strongly  to  sustain  the 
claim  that  the  letter  waB  properly  mailed  to 
decedent,  but  is  not  conclusive.  Hastings  v. 
Brooklyn  L.  Ins.  Co.  138  N.  T.  473,  84  N.  E. 
289;  Supreme  Lodge,  etc.  v.  Johnson,  78  Ind. 
110.  The  presumption  that  [250]  a  properly 
mailed  letter  will  reach  the  person  to  whom 
addressed  (Backdahl  v.  Grand  Lodge,  etc.  46 
Minn.  61,  48  N.  W.  464),  has  application  only 
when  the  act  of  mailing  is  unquestioned  or 
conclusively  established.  The  fact  that  sub- 
sequent to  the  date  of  the  letter  decedent  paid 
certain  dues  to  the  secretary  of  the  associ- 
ation in  advance,  and  the  further  fact  that 
the  circular  letter  suggested  that  all  members 
do  so,  though  in  a  measure  significant,  as 
tending  to  show  the  receipt  of  the  letter  by 
decedent,  are  not  conclusive.  We  are  not 
justified  in  assuming  that  no  other  such  pay- 
ments were  ever  made  by  him.  The  record  is 
silent  upon  the  question. 

2.  The  constitution  and  laws  of  the  asso- 
ciation contain  various  provisions  upon  the 
iBubject  of  dues  and  assessments  and  the  pay- 
ment thereof,  declaring  the  effect  of  a  fail- 
ure to  pay  within  the  time  fixed  therefor,  all 
of  which  are  here  of  no  special  importance 
except  section  3  of  article  7,  which  treats  of 
the  delinquency  of  insured  members,  as  dis- 
tinguished, as  we  understand  the  matter, 
from  those  who  are  members  without  in- 
surance. The  section  provides, that,  if  any 
insured  members  fails  to  pay  any  or  all  of 
the  dues  and  assessments  levied  against  him 
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when  and  as  the  same  become  due,  he  shall 
immediately  on  the  happening  of  such  default 
become  delinquent  and  cease  to  be  in  good 
standing'as  such  insured  member,  and  he  and 
every  person  claiming  by,  through  or  under 
his  certificate  of  insurance  "shall  be  suspend- 
ed from  any  and  all  rights  to  indenmity  or 
benefits."  The  section  further  provides: 
''Should  such  delinquent  member  at  any  time 
regain  his  good  standing  as  an  insured  mem- 
ber in  the  order  his  restoration  thereto  shall 
in  no  wise  operate  to  entitle  him  or  anyone 
claiming  .  .  .  under  him  ...  to 
indemnity  or  benefits  on  account  of  any  acci- 
dent or  injury  received  by  him  while  not  in 
good  standing." 

It  is  contended  by  defendant  that  by  these 
provisions  of  the  laws  of  the  order  the  fail- 
ure to  pay  assessments  when  due  operates 
automatically  to  suspend  the  member  in  de- 
fault, and  that  the  only  effect  to  be  given  the 
act  of  paying  delinquent  dues,  and  the  act  of 
the  association  in  accepting  them,  is  to 
restore  the  member  to  good  standing,  subject 
to  the  limitation  that  restoration  to  good 
standing  shall  not  entitle  a  member  of  those 
claiming  under  his  certificate  to  indemnity 
for  injuries  received  during  the  period  of 
suspension.  And  upon  this  ground  defend- 
ant seeks  to  distinguish  [251]  the  case  from 
Mueller  v.  Grand  Grove,  etc.  60  Minn.  236, 
72  N.  W.  48,  and  other  like  cases.  We  are 
unable  to  concur  in  that  view  of  the  case. 
While  the  automatic  suspension  cannot  be 
questioned,  the  association  laws  are  specific 
in  that  respect,  it  is  clear  that  the  provi- 
sions limiting  the  rights  of  suspended  mem- 
bers on  restoration  to  good  standing  are  in- 
applicable to  the  facts  here  presented. 

The -right  of  voluntary  restoration  by  the 
payment  of  delinquent  dues  is  not  given,  and 
the  provisions  of  the  constitution  upon  which 
defendant  relies,  properly  construed,  can  have 
application  only  to  such  members  as  have 
been  restored  to  membership  and  to  good 
standing  in  the  manner  expressly  provided 
for  and  permitted  by  the  laws  of  the  order. 
So  far  as  we  are  informed  by  the  record  there 
is  but  one  method  of  such  restoration,  either 
provided  for  or  recognized  by  the  association, 
and  that  is  by  petition  to  and  favorable  action 
by  the  local  council  of  which  the  petitioner  is 
a  member.  A  restoration  to  good  standing 
effected  in  that  manner  is  subject  to  the 
reservation  of  nonliability  for  injuries  re- 
ceived by  the  insured  during  the  period  of 
suspension.  But  the  record  before  us  fur- 
nishes no  suggestion  that  decedent  had  ever 
been  suspended,  or  that  he  ever  applied  for 
restoration  to  good  standing  in  the  order.  He 
was  at  no  time  treated  by  the  association  as 
under  suspension,  and  his  delinquent  dues 
were  accepted  without  intimation  on  its  part 
that  he  was  either  in  default  or  not  in  good 


standing.  In  this  situation  of  the  case  the 
contention  of  defendant  cannot  be  sustained. 
It  is  probable  that  in  a  given  case  the  pay- 
ment of  delinquent  dues  and  the  acceptance 
thereof  by  the .  association  might  be  treated 
as  an  application  for  reinstatement  in  the 
order,  notwithstanding  the  existence  of  an 
otherwise  expressly  prescribed  method  of 
restoration.  But  such  effect  cannot  be  given 
the  payment  and  acceptance  shown  in  this 
case.  It  does  not  appear  that  the  association 
ever  permitted  restoration  to  good  standing 
other  than  iji  the  manner  expressly  provided 
by  its  laws.  In  this  respect  the  case  comes 
within  the  rule  applied  in  Leland  v.  Modem 
Samaritans,  111  Minn.  207,  126  N.  W.  728; 
and  Villmont  v.  Grand  Grove,  etc.  Ill  Minn. 
201,  126  N.  W.  730,  where  on  similar  facts  it 
was  held  that  the  question  whether  the  pay- 
ment of  delinquent  dues  and  assessments  was 
for  the  purpose  of  gaining  restoration  to  good 
standing  in  the  order,  or  for  the  purpose  of 
maintaining  an  existing  good  standing  was 
one  of  fact.  In  those  cases  it  appeared 
[252]  that  the  by-laws  there  before  us  gav^ 
to  suspended  members  the  right  to  reinstate 
themselves  by  voluntarily  paying  all  delin- 
quent dues.  No  such  right  appears  in  this 
case.  The  payments  by  decedent,  therefore, 
are  to  be  attributed  to  a  purpose  of  maintain- 
ing a  recognized  a  recognized  existing  good 
standing,  rather  than  for  the  purpose  of  re- 
gaining lost  rights.  Reisz  v.  Supreme  Coun- 
cil, etc.  103  Wis.  427,  79  N.  W.  430. 

The  case  differs  from  Ward  v.  Merchants* 
L.  etc.  Co.  139  Minn.  262,  166  N.  W.  221. 
In  that  case  there  was  a  provision  of  the  con- 
tract expressly  limiting  the  effect  to  the  ac- 
ceptance of  an  overdue  assessment.  No  such 
provision  is  found  in  the  contract  in  this 
case. 

It  follows  that  the  case  is  controlled  by  the 
rule  laid  down  in  Mueller  v.  Grand  Grove, 
etc.  supra.  Defendant  waived  the  default  of 
decedent  to  pay  the  dues  and  assessments  in 
question,  and  by  the  acceptance  thereof 
estopped  itself  from  invoking  the  forfeiture. 
The  case  of  Gagne  v.  Massachusetts  Bonding, 
etc.  Co.  (N.  H.)  101  Atl.  212,  sustains  our 
decision  in  the  Ward  case,  but  is  not  in  point 
in  this  case. 

Order  affirmed. 


NOTE. 

The  reported  case  holds  that  the  presump- 
tion of  the  receipt  of  a  letter  which  has  been 
mailed  arises  only  on  full  proof  of  the  fact 
of  mailing,  and  that  the  testimony  of  a  lodge 
secretary  to  the  mailing  of  a  notice  which  is 
based  wholly  on  his  customary  practice  and 
not  on  any  memory  with  respect  to  a  particu- 
lar notice  does  not  as  a  matter  of  law  require 
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a  finding  that  the  particular  .notice  in  ques- 
tion was  mailed.  The  presumption  as  to  the 
receipt  of  a  letter  which  has  been  mailed  is 
diBCUSsed  in  the  note  to  Corry  y.  Sylvia  y  Cla, 
Ann.  Cas.  1917£  1052.  The  sufficiency  of  evi- 
dence to  show  the  mailing  of  a  letter  is  con- 
sidered in  the  note  to  HummeUhime  t.  State, 
Ann.  Cas.  1917E  1072. 


FREW  ET  All. 

V. 

BcoxruLn; 


Nebraska  Supreme  Court — April  14,  1917. 


101   Neh.   181,'   192  N.   W.    490. 


CoBtribiitioli  —  Bar  of  Right  by  Idml- 
tations. 

A  surety  in  whose  favor  the  statute  of  limi- 
tations has  not  run,  who  has  done  nothing  to 
suspend  its  operation,  and  who  has  been  com- 
pell^  to  pay  tlie  debt  of  his  principal  may 
exact  contribution  from  a  cosurety  in  an- 
other state,  though  under  the  laws  thereof 
the  creditor's  claim  a^inst  the  latter  was 
barred  when  the  principal's  debt  was  paid. 

[See  not«  at  end  of  this  case.] 

Evidence  —  Parol  Evidenoe  •—  Showing 
Relation  of  Parties  to  Obligation. 

In  an  action  by  a  surety  for  contribution 
from  an  alleged  cosurety,  parol  evidence  may 
be  admitted  to  show  the  actual  relation  of 
the  parties  to  the  obligation  discharged  by 
plaintiff. 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Nuckolls  coun- 
ty:   HuBD,  Judge. 

Action  by  William  Frew  et  al.,  plaintiffs, 
against  George  Scoular,  defendant.  Judg- 
ment for  plaintiffs.  Defendant  appeals.  The 
iaets  are  stated  in  the  opinion.     Rbvsbskd. 

W.  0,  HastittgM  and  Buckf  Brubaker  d 
h%ck  for  appellant. 

Charles  Battelle  and  Cole  d  Brown  for  ap- 
pellees. 

[132]  Rose,  J. — This  is  an  action  for  con- 
tribution between  sureties  It  is  alleged 
in  the  petition  that,  April  17,  1894, 
George  Scoular,  William  Frew^-  Thomas  Don- 
ald and  Janet  Scoular,  as  sureties,  and 
Robert  and  William  Scoular,  as  princi- 
pals, escecttted  a  bond  for  the  payment 
oi  a  loan  of  £1,500.  The  bond  matured  May 
16)  1894,  and  was  secured  by  a  mortgage  on 
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land  in  Scotland,  where  all  the  parties  resided 
except  defendant,  a  resident  of  Nebraska.  It 
is  also  alleged  that  the  principals  in  the  bond 
became  insolvent,  that  the  inciunbered  land 
was  sold  in  satisfaction  of  prior  liens,  and 
that,  in  1912,  William  Frew  and  the  trustees 
of  the  estate  of  Thomas  Donald,  plaintiffs 
herein,  were  compelled  to  pay  the  debt.  It  is 
alleged  further  that  the  laws  of  Scotland  do 
not  bar  an  action  on  the  bond  before  40  years. 
The  suit  is  brought  against  George  Scoular 
to  compel  contribution  in  the  sum  of  $2,999, 
his  alleged  liability  as  one  of  three  solvent 
sureties.  Defendant  pleaded  that  he  signed 
the  bond  in  Nebraska,  that  he  was  then,  and 
has  since  been,  a  resident  thereof,  and  tliat 
the  action  is  barred  here  by  the  statute  of 
limitations — a  five-year  period.  Rev.  St. 
1913,  see.  7667.  Defendant  also  pleaded  that 
he  was  not  a  surety,  but  that  he  signed  the 
bond  under  an  agreement  to  merely  release 
any  inheritable  interest  he  might  have  in 
[133]  the  mortgaged  land.  The  trial  court 
directed  a  verdict  for  plaintiffs,  and  from  a 
judgment  in  their  favor  for  $3,018.12,  de- 
fendant has  appealed. 

Should  defendant's  plea  of  the  statute  of 
limitations  be  sustained?  The  question  may 
be  stated  thus:  May  a  surety  in  whose  favor 
the  statute  of  limitations  has  not  run,  who 
has  done  nothing  to  suspend  its  operation, 
and  who  has  been  compelled  to  pay  the  debt 
of  his  principal,  exact  contribution  from  a 
cosurety  in  another  state,  though  under  the 
laws  thereof  the  creditor's  claim  againot  the 
latter  was  barred  when  the  principal's  debt 
was  paid?  While  the  decisions  appear  to  be 
in  conflict,  the  better  reason  and  the  weight 
of  authority  seem  to  support  the  rule  re- 
quiring contribution.  Camp  v.  Bostwick,  20 
Ohio  St.  337,  5  Am.  Rep.  669;  Wood  v.  Le- 
land,  1  Mete.  (Mass.)  387;  May  v.  Vann, 
15  Fla.  563;  Crosby  v.  Wyatt,  23  Me.  156; 
Crosby  v.  Wyatt,  10  N.  H.  319;  Martin  v. 
Frants,  127  Fa.  St.  389,  18  Atl.  20,  14  Am. 
St.  Rep.  869;  Aldrich  v.  Aldrich,  56  Vt.  324, 
48  Am.  Rep.  791;  Wolmershausen  ▼•  Gul- 
lick  [1893]  2  Ch.  D.  (Eng.)  514. 

In  Camp  v.  Bostwick,  20  Ohio  St  337,  6 
Am.  Rep.  669,  it  was  contended,  as  in  the 
present  case,  that,  since  tJie  statute  of  limita- 
tions had  barred  an  action  by  the  creditor 
against  the  defendant  before  the  plaintiff 
paid  the  debt,  defendant  received  no  benefit 
from  such  payment  and  was  not  liable  for 
contribution.  In  answer  to  this  argument  the 
court  said: 

'*If  the  right  of  a  cosurety  to  claim  con- 
tribution rested  upon  the  doctrine  of  sub- 
rogation to  the  rights  of  the  creditor,  the 
proposition  might  be  true.  The  doctrine  of 
subrogation  has  its  origin  in  the  relation  of 
principal  and  surety,  whereby  a  surety  who 
pays  the  debt  of  his  principal  is,  in  equity. 
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substituted  in  the  place  of  the  creditor  and 
is  entitled  to  all  the  rights  which  the  credi- 
tor may  have  against  his  principal.  But 
the  doctrine  of  contribution  has  its  origin 
in  the  relation  of  cosureties  or  other  joint 
promissors  in  the  same  degree  of  obligation. 
It  is  not  founded  upon  the  contract  of  surety - 
«hip.  I  Ohio  St.  327,  and  1  Ck>x  318.  It 
is  an  equity  which  springs  up  at  the  time  the 
relation  of  cosureties  is  entered  into,  and 
ripens  into  a  cause  [134]  of  action  when  one 
surety  pays  more  than  his  proportion  of 
the  debt.  Way  land  v.  Tucker,  4  Grat.  (Va.) 
268.  From  this  relation  the  common  law 
implies  a  promise  to  contribute  in  case  of  un- 
equal payments  by  cosureties.  But  equity  re- 
sorts to  no  such  fiction.  It  equalizes  burdens 
and  recognizes  and  enforces  the  reasonable  ex- 
pectations of  cosureties  because  it  is  just  and 
right  in  good  morals,  and  not  because  of  any 
supposed  promise  between  them.  This  equity, 
having  once  arisen  between  cosureties,  this 
reasonable  expectation  that  each  will  bear 
his  share  of  the  burden  is,  as  it  were,  a 
vested  right  in  each,  and  remains  for  his 
protection  until  he  is  released  from  all  his 
liability  in  excess  t>f  his  ratable  share  of 
the  burden.  Neither  the  creditor,  the  princi- 
pal, the  statute  of  limitations,  nor  the  death 
of  a  party,  can  take  it  away." 

Defendant  argues  that  the  Ohio  case  is 
based  upon  Wood  v.  Leland,  1  Mete.  (Mass.) 
387,  a  suit  in  equity  which  must  be  distin- 
guished, contribution  now  being  a  legal 
remedy  to  which  the  statute  of  limitations 
should  be  applied.  The  argument  is  not 
conclusive.  The  question  is  not  whether  the 
statute  of  limitations  runs  against  a  sure- 
ty's claim  for  contribution,  but  when  does  the 
cause  of  action  for  contribution  accrue?  Or- 
dinarily the  statute  of  limitations  does  not 
commence  to  run  until  the  cause  of  action 
accrues.  The  right  of  a  surety  to  contribu- 
tion does  not  arise  until  he  has  paid  more 
than  his  proportion  of  the  debt  or  until  his 
liability  has  been  determined  by  judgment. 
May  v.  Vann,  15  Fla.  653;  Wolmershausen  v. 
Oullick  [1893]  2  Ch.  D.  (Eng.)  514;  Ex  p. 
Snowden,  17  Ch.  D.  (Eng.)  44.  Upon  this 
point  most  of  the  cases  cited  by  defendant  ap- 
pear to  be  distinguishable.  Cochran  v.  Walk- 
er, 82  Ky.  220,  56  Am.  Rep.  891,  and  Shelton 
-v.  Farmer,  9  Bush  (Ky.)  314,  are  decisions 
under  local  statutes  modifying  the  general 
rule.  Lovell  ▼.  Nelson,  11  Allen  (Mass.) 
101,  87  Am.  Dec.  706,  and  Spelman  t.  Tal- 
bot, 123  Mass.  489,  rest  upon  special  statutes 
relating  to  claims  against  tlie  estates  of  de- 
ceased persons,  but  recognize  the  general  rule 
announced  in  Wood  ▼,  Leland,  1  Mete. 
(Mass.)  887;  Stockmeyer  ▼.  [135]  Oertling, 
35  La.  Ann.  467,  without  discussion,  follows 
Ledoux  y.  Durrive,  10  La.  Ann.  7,  and  neither 
case    involves    the    statute    of    limitations. 


Turner  v.  Thorn,  89  Va.  Y45,  17  S.  E.  S23, 
appears  to  be  a  case  where  payment  by  the 
plaintiff  was  voluntary ;  the  ^tute  of  limita- 
tions having  run  in  favor  of  both  sureties. 
Stone  y.  Hammell,  83  Gal.  647,  23  Pac.  703, 
17  Am.  St.  Rep.  272,  8  L.R.A.  425,  is  a  case 
where  the  plaintiff  by  absence  from  the  state 
had  suspended  the  operation  of  the  statute. 
McLin  V.  Harvey,  8  Ga.  App.  360,  69  S.  E.  123, 
without  any  discussion  of  the  principles  un- 
derlying contribution,  and  Screven  v.  Joyner, 
1  Hill  Eq.  (S.  C.)  252,  26  Am.  Dec.  199, 
announce  the  rule  urged  by  defendant  herein, 
but  the  reasoning  is  not  convincing.  The  ac- 
tion for  contribution  was  not  barred  by  the 
statute  of  limitations. 

The  trial  court  excluded  testimony  tending 
to  show  that  defendant  signed  the  bond  at 
the  request  of  his  brother,  one  of  the  princi- 
pals therein,  and  that  it  was  agreed  between 
them  and  the  obligee  that  defendant  was 
merely  releasing  whatever  inheritable  inter- 
est he  might  have  in  the  incumbent  land, 
and  that  plaintiffs  knew  defendant  was  not 
to  be  held  as  a  surety.  This  is  not  an  ac- 
tion on  the  bond,  but  a  suit  between  sureties 
to  enforce  contribution.  Evidence  was  there- 
fore admissible  to  show  the  actual  relation 
of  the  parties  to  the  bond.  4  Wigmore,^ Evi- 
dence, sees.  2444,  2445;  Chapman  v.  Gfurber, 
46  Neb.  16,  64  N.  W.  362;  Cox  v.  Ellsworth, 
97  Neb.  392,  150  N.  W.  197;  Oldham  v. 
Broom,  28  Ohio  St.  41;  Chapese  v.  Young, 
87  Ky.  476,  9  S.  W.  399;  Leeper  v.  Paschal, 
70  Mo.  App.  117;  Shea  v.  Vahiey,  215  Mass. 
80,  102  N.  E.  119;  Enterprise  Brewing  Go. 
v.  Canning,  210  Mass.  285,  96  N.  E.  673; 
Bulkeley  v.  House,  62  Conn.  459,  26  Atl. 
352,  21  L.R.A.  247.  In  the  ease  last  cited 
it  was  said: 

"In  considering  the  qvestioAs  involved  it 
should  be  borne  in  mind  that  this  is  an  action 
fo^  contributioil.  Contribution  does  not  rest 
upon  contract,  but  on  the  broad  equitable 
principle  that  equality  is  equity.  Justice 
and  fair  dealing  demand  that  where  one  or 
more  parties  sign  the  same  obligation,  and 
become  equally  obligated  in  precisely  the  same 
degree  thereby,  and  stand  upon  the  same 
[136]  footing  as  to  their  liabilities  thereun- 
der, one  of  the  number  shall  not  be  compelled 
to  assume  the  whole  burden  for  his  associatee^, 
but  may  compel  them  to  share  equally  with 
him  any  loss  that  may  occur  as  the  result 
of  their  joint  liability.  In  actions  for  con- 
tribution, therefore,  the  principle  seems  now 
to  be  well  established  that  parol  evidence  is 
admissible  to  show  the  true  relations  ex- 
isting between  the  several  parties  botmd  by 
a  written  obligation.  .  .  .  Such  evidenee 
is  not  offered  to  contradict  or  vary  the  con- 
tract contained  in  the  writings  but  simply  to 
show  the  actual  relations  subsiding  between 
the  joint  makers  of  the  note  and  the  real 
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nature  of  the  contract  between  them.  Such 
facts  are  not  a  part  of  the  contract  and  do 
not  affect  its  terms,  but  are  wholly  collateral 
to  it.  To  support  his  claim  for  contribution 
therefore,  the  plaintiff  clearly  had  the  right 
to  show  his  true  relation  to  the  note,  and  this 
without  regard  to  the  knowledge  of  the  de- 
fendant." 

If  defendant  was  not  one  of  the  sureties, 
he  is  not  liable  for  contribution.  The  trial 
court  therefore  erred  in  excluding  evidence 
on  this  issue.  It  follows  that  the  judgment 
is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings.. 

Reversed. 

Comieh  and  Dean,  JJ.,  not  sitting. 

Hamkr,  J.  {oonctvrring  in  part,  and  dis* 
senting  as  to  that  part  of  the  majority  opin- 
ion  which  refuses  to  dismiss  the  case). — I 
concur  in  so  much  of  the  opinion  as  holds 
that  the  judgment  of  the  district  court  shall 
not  stand  and  reve^rses  the  same.  But  I 
would  go  further  and  dismiss  the  case.  To 
the  mind  of  the  writer  the  majority  opinion 
would  import  the  Scotch  statute  of  limita- 
tions into  Nebraska  and  determine  the  lia- 
bility of  the  defendant  by  that  statute,  and 
without  consulting  our  own  statute  of  limita- 
tions. It  denies  to  the  resident  in  Neb- 
braska  the  protection  which  the  Nebras- 
ka  statute  of  limitations  confers  upon  him. 
I  would  ask  my  brethren  who  are  responsible 
for  the  majority  opinion  [137]  if  the  stat- 
ute of  limitations  of  this  state  does  not  run 
in  favor  of  a  man  who  was  a  resident  of 
Nebraska  at  the  time  he  signed  the  contract 
and  has  never  since  changed  that  residence? 

It  is  said  in  Bell  v.  Morrison,  1  Pet.  351, 
7  U.  S.  (L.  ed.)  174,  opinion  by  Justice 
Story:  ''It  has  often  been  matter  of  regret, 
in  modern  times,  that,  in  the  construction 
of  the  statute  of  limitations,  the  decisicms 
bad  not  proceeded  upon  principles  better 
adapted' to  carry  into  effect  the  real  objects 
of  the  statute;  that  instead  of  being  viewed 
in  an  unfavorable  light,  as  an  unjust  and 
discreditable  defense,  it  had  received  such 
support  as  would  have  made  it,  what  it  was 
intended  to  be,  emphatically,  a  statute  of 
repose.  It  is  a  wise  and  beneficial  law,  not 
designed  merely  to  raise  a  presumption  of 
payment  of  a  just  debt,  from  lapse  of  time, 
but  to  afford  security  against  stale  demands, 
after  the  true  state  of  the  transactions  may 
have  been  forgotten,  or  be  incapable  of  ex- 
planation, by  reason  of  the  death  or  removal 
of  witnesses.  It  has  a  manifest  tendency 
to  produce  speedy  settlements  of  accounts, 
and  to  suppress  those  perjuries  which  may 
rise  up  at  a  distance  of  time,  and  baffle  every 
honest  effort  to  counteract  or  overcome  them." 


says  that  the  better  reason  is  that  there 
shall  be  a  rule  allowing  contribution.  This 
decision  in  effect  imports,  in  a ,  way,  the 
Scotch   statute   of   limitations  to   Nebraska. 

It  should  be  remembered  that  this  is  not  an 
action  on  the  instrument  which  the  defendant 
signed.  Tliis  is  an  action  to  enforce  .contri- 
bution. It  is  based  on  the  claim  of  the  plain- 
tiffs that  the  defendant  was  liable  with  tliem 
as  a  cosurety,  and  that  they  paid  the  debt, 
and  therefore,  that  he  should  pay  them  his 
share.  Before  the  defendant  can  be  liable  he 
should  stand  upon  the  same  footing  and  be 
under  the  same  burden  with  the  other  sure- 
ties when  they  paid  the  debt.  The  right 
to  enforce  contribution  is  based  upon  the 
fact  that  one  or  more  of  several,  having  a 
common  liability,  has  paid  the  debt.  If  the 
basic  faci  upon  which  the  right  [138]  rests, 
the  common  liability,  is  lacking,  payment 
by  the  cosurety  gives  no  right  to  contribu- 
tion. 

The  majority  opinion  does  not  answer  the 
questions:  (1)  Does  the  Nebraska  statute 
run  in  Nebraska?  (2)  If  it  does  run,  could 
the  holders  of  the  instrument  showing  the 
indebtedness  sue  the  defendant  in  Nebraska 
upon  it  after  the  expiration  of  five  years 
from  the  time  it  came  due,  and  maintain  an 
action  upon  it?  (3)  If  they  could  not,  then 
was  the  defendant  liable  upon  the  said  bond 
and  mortgage  at  the  time  the  plaintiffs  paid 
and  satisfied  it,  between  17  and  18  years 
after  it  became  due?  (4)  And  if  the  de- 
fendant was  not  liable  upon  it,  what  sort  of 
favor  did  the  plaintiffs  confer  upon  the  de- 
fendant when  they  paid  it?  (5)  And  if  the 
Scotch  statute  of  limitations  is  40  years,  and 
the  plaintiffs  were  stilj  liable  under  it  for 
the  debt  up  to  the  time  they  paid  it,  and  the 
defendant,  who  lived  in  Nebraska,  and  not 
in  Scotland,  had  been  released  from  the  pay- 
ment of  it  by  the  Nebraska  statute  of  limita- 
tions, five  years,  can  you  explain  how  the 
sureties  in  Scotland  and  the  alleged  surety 
in  Nebraska  actually  stood  upon  the  same 
footing  and  carried  the  same  burden  when 
the  Scotch  sureties  paid  the  debt  in  Scotland, 
and,  if  you  cannot  explain  it,  why  should 
the  rule  that  there  can  be  no  contribution 
enforced  between  sureties  unless  at  the  time 
of  payment  the  sureties  who  pay  and  the 
surety  against  whom  contribution  is  sought 
stand  upon  the  same  footing  and  carry  the 
same  burden  be  disregarded  in  this  case? 

I  have  looked  and  listened  in  vain  for 
answers  to  these  questions. 

When  the  Scotch  sureties  paid  the  original 
debt  due  on  the  mortgage  the  defendant 
had  already  been  released  from  the  payment 
of  that  debt  if  the  statute  of  limitations  runs 
in  Nebraska.     But  the  Scotch  sureties  were 


The  majority  opinion   concedes  that   ''the       still  liable  on  the  original  mortgage   when 
deeisions  appear  to  be  in  conflict,"  but  then  ^  they  paid  the  debt,  because  they  were  living 
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in  Scotland  under  the  statute  of  limitations 
by  which  the  debt  would  be  continued  40 
years.  But  at  this  time  the  defendant  was 
not  liable,  if  he  had  ever  been  liable,  becauae 
the  Nebraska  statute  of  limitations  had  re- 
leased [139]  him  from  the  payment  of  that 
original  debt.  If  the  defendant  had  been  re- 
leased from  the  payment  of  the  original  debt 
by  the  statute  of  limitations  of  the  state  of 
Nebraska,  then  he  did  not  stand  on  the  same 
•  footing  as  the  Scotch  sureties  in  Scotland, 
and  there  could  be  no  way  to  make  the  de- 
fendant liable  unless  he  made  a  new  promise, 
and  this  he  is  not  shown  to  have  done. 

We  have  only  to  inquire  whether  Clark,  the 
creditor  in  Scotland,  or  the  trustee  in  charge 
of  his  estate,  could  come  to  Nebraska  and 
maintain  an  action  against  the  defendant  on 
the  instrument  which  it  is  alleged  he  signed. 
Of  course,  no  such  action  might  be  maintained 
in  Nebraska,  because  the  Nebraska  statute 
of  limitations  rendered  the  maintenance  of 
such  an  action  impossible,  but  it  is  claimed 
that  the  cosureties  paid  the  debt,  and  there- 
fore that  they  acquired  the  right  to  compel 
the  defendant  to  pay  what  they  allege  was  his 
proportion.  And  now  as  the  Nebraska  stat- 
ute of  limitations  does  run  in  Nebraska,  and 
the  defendant  had  been  released  from  the  pay- 
ment of  the  original  debt  by  such  statute, 
he  must  have  been  already  discharged.  Of 
course,  if  the  sureties  in  Scotland  had  chosen 
to  pay  the  debt  before  the  statute  of  limita- 
tions in  Nebraska  outlawed  it,  \hey  might 
have  done  so,  and  then  they  could  have  come 
to  Nebraska  and  could  have  successfully 
sued  the  defendant  for  contribution  and 
maintained  their  suit  against  him.  But  they 
did  not  come,  and  w]ien  the  Nebraska  stat- 
ute released  him'  it  became  impossible  that 
they  should  acquire  any  right  unless  he  made 
a  new  promise,  and  that  he  did  not  do. 

It  is  contended  by  the  plaintiffs  that  the 
statute  of  limitations  in  Nebraska  did  not 
run  for  the  reason  that  the  sureties  in  Scot- 
land made  payments  on  the  debt.  But  it  is 
proper  to  remember  that  the  theory  upon 
which  a  payment  prevents  the  statute  of 
limitations  from  running  is  that  the  pay- 
ment is  a  new  promise  by  the  debtor.  In 
this  case  there  was  no  new  promise  for  the 
reason  that  the  surety  in  Nebraska,  if  he  was 
a  surety,  knew  nothing  about  these  payments 
being  made  and,  therefore  they  could  not 
be  his  [140]  promise.  To  illustrate:  Sup- 
pose that  A  sues  B  for  contribution  as  a  co- 
surety with  him  on  the  bond  of  A,  B,  and 
G  to  D,  which  bond  A  has  paid,  and  sup- 
pose B's  execution  of  the  bond  was  obtained 
by  duress,  a  good  defense  to  an  action  by 
D  in  whose  favor  the  bond  was  given,  and 
equally  and  surely  a  good  defense  in  an 
action  for  contribution  by  A;  for  if  B  had 
no  liability  on  the  bond,  being  compelled  to 


execute  it  by  duress,  his  defense  to  an  ac- 
tion for  contribution  could  not  be  defeated 
by  A's  act  in  paying  the  debt.  So,  likewise, 
if  B's  liability  is  terminated  by  the  statute 
of  limitations,  A  cannot  by  payment  of  C's 
obligation,  on  which  A  and  B  are  sureties, 
compel  contribution  from  B.  B's  obligation 
is  terminated.  A  remedy  against  him  cannot 
be  revived  otherwise  than  by  his  own   act. 

Did  the  statute  of  limitations  run  in  Ne- 
braska? In  Pingrey,.  Suretyship  and  Guar- 
anty (2d  ed.)  sec.  00,  it  is  said:  "The 
American  doctrine  is  that  a  part  payment  by 
one  of  several  joint  debtors  is  inoperative 
to  prevent  the  running  of  the  statute  of  « 
limitations  as  to  the  others.  In  order  to 
prevent  the  running  of  the  statute,  payment 
must  be  made  by  the  debtor  in  person,  or 
for  him  by  authority,  or  for  him  and  in  hia 
name  without  authority,  but  subsequently 
ratified  by  him.  The  mere  fact  that  he  haa 
knowledge  of  payment  being  made  by  hifr 
codebtor  is  not  sufficient.  Hence,  a  partial 
payment  of  a  promissory  note  or  debt  by  the 
principal  debtor  will  not  suspend  the  stat- 
ute of  limitations  as  to  the  surety."  Of 
course,  the  same  thing  must  be  true  as  to  a 
surety  where  the  payment  is  by  one  or  more 
of  his  cosureties. 

In  Cocke  v.  Hoffman,  5  Lea  (Tenn.)  105,. 
40  Am.  Rep.  23,  it  was  hejld:  "A  surety 
who  pays  the  debt  after  the  bar  of  the  stat- 
ute of  limitations  has  attached  in  his  favor, 
is  not  entitled  to  recover  contribution  from  a 
cosurety  equally  protected  by  the  statute." 
That  was  an  action  for  contribution.  Jesse 
M.  Lyons,  the  intestate  of  the  plaintiff  in 
error,  commenced  said  action  January  20„ 
1867,  against  James  Hoff!man,  before  a  jus- 
tice of  the  peace,  to  recover  contribution  from 
him  as  a  cosurety  for  money  paid  in  discharge 
[141]  of  the  common  debt.  Lyons  and  Hoff- 
man were  sureties  for  James  Richards  on  & 
note  dated  December  14,  1862,  and  payable 
one  day  after  date  to  William  LyOns,  for 
$100.  Jesse  M.  Lyons  paid  this  note  on  the 
20th  of  January,  1875,  after  the  bar  of  the 
statute  of  limitations  had  become  fixed.  In 
the  body  of  the  opinion  it  was  said  that  '*it 
has  never  been  held  that  if  one  of  such  par- 
ties (a  cosurety)  pays  the  debt  after  it  haa 
ceased  to  be  legal,  subsisting  and  compulsory^ 
as  where  he  is  himself  protected  by  the  stat- 
ute of  limitations,  or  by  a  discharge  in  bank- 
ruptcy, he  oould  recover  against  a  cosurety.'* 

In  Cochran  v.  Walker,  82  Ky.  220,  56  Am. 
Rep.  891,  it  was  held:  ''A  surety  who  haa 
paid  a  judgment  cannot  enforce  eontribu> 
tion  against  His  cosurety,  if,  when  the  debt 
was  paid,  the  statute  of  limitations  ran  aa 
between  the  original  obligee  and  the  cosure^ 
or  his  executor."  In  the  body  of  the  opin- 
ion it  is  said:  ''It  is  o(moeded  that,  if  one- 
surety  pays  the  debt  to  his  principal  aftar^ 
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the  running  of  the  statute,  he  has  no  right  of 

contribution  against  his  cosurety,  so  as  to 

defeat  the  plea  of  limitation."  . 

In  note  c  98  Am.  St.  Rep.  44  (Stockwell 
V,  Mutual  L.  Ina.  Ck>.  140  Cal.  198,  73  Pac. 
833),  it  is  said:  "The  general  rule  is  that 
where  one  joint  debtor  pays  a  debt  which 
is  barred  by  limitation,  without  the  consent 
of  his  codebtor,  he  is  not  entitled  to  con- 
tribution from  him" — citing  many  authori- 
ties. 

In  Spelman  v.  Talbot,  123  Mass.  489,  it  is 
said  in  the  statement  of  the  case:  ''The 
prayer  of  the  bill  was  for  judgment  for  the 
amount  of  the  defendants'  intestate's  contrib- 
utory share  in  the  sums  paid  by  the  plain- 
tiffs, and  for  general  relief.  The  answer  con- 
tained a  demurrer  for  want  of  equity.''  The 
court  held  that  there  could  be  no  recovery, 
'inasmuch  at  it  (the  claim  in  the  case)  did 
not  come  into  existence  until  after  the  period 
had  arrived  at  which  the  administrators  of 
the  deceased  were  relieved  by  law  of  all  lia- 
bility." While  this  is  not  the  usual  case  for 
contribution,  the  nature  of  it  is  the  same. 

In  Turner  v.  Thorn,  89  Va.  745,  17  S.  E. 
323,  it  is  held:  "To  entitle  one  joint  obligor 
to  recover  from  his  co-obligor  money 
[142 J  paid  by  him  in  excess  of  his  proportion, 
the  payment  must  have  been  made  upon  a  debt 
for  which  the  latter  was  legally  liable  at  time 
of  the  payment,  and  which  the  obligor  paying 
was  compellable  to  pay,  and  not  upon  a  debt 
that  was  barred  as  to  the  obligor  sought  to 
be  charged." 

It  was  a  suit  for  contribution.  The  court 
said  in  the  body  of  the  opinion:  "For, 
whether  the  doctrine  of  contribution  'is  the 
result  of  a  general  equity  which  equalizes 
burdens  and  benefits,'  or  originates  in  a  con- 
tract which  the  law  implies,  that  the  join^ 
promisors,  at  the  time  of  the  giving  of  tLd 
joint  obligation,  mutually  promise  each  other 
that,  if  one  is  compelled  to  pay  more  than  his 
proportion  of  the  joint  debt,  the  other  will 
indemnify  the  one  so  paying  to  the  extent 
of  the  excess  over  bis  just  proportion,  it  is 
equally  clear  that  the  payment  must  have 
been  made  upon  a  debt  for  which  the  defend- 
ant was  legally  liable  at  the  time  of  the  pay- 
ment, and  which  the  obligor  who  pays  was 
compellable  to  pay,  and  not  upon  a  debt  which 
was  barred  as  to  the  obligor  sought  to  be 
charged" — citing  Wood,  Limitations  321, 
322;  Bell  V.  Morrison,  1  Pet.  351,  7  U.  S. 
(L.  ©d.)  174;  1  Story,  Equity  Jurisprudence 
(13th  ed.)  sec.  325  and  note;  Fordham  v. 
Wallis,  10  Hare  (Eng.)  217. 

In  Stockmeyer  v.  Oertling,  86  La.  Ann. 
467,  it  was  held:  1  "The  party  from  whom 
contribntion  is  demanded  must  have  been 
under  a  I^gal  obligation  to  pay  at  the  time 
payment  was  made  by  him  who  demands  the 
contribution."     In  the  body  of  the  opinion 
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it  was  said:  "The  party  from  whom  con- 
tribution is  demanded  must  have  been  him- 
self under  a  legal  obligation  to  pay  at  the 
time  payment  was  made  by  him  who  demands 
the  contribution." 

In  McLip  V.  Harvey,  8  Qa.  App.  360,  G9 
8.  £.  123,  it  was  held:  "As  a  general  rule, 
one  surety  cannot  recover  contribution  from 
another  when  the  debt  paid  by  the  sure- 
ty seeking  contribution  was  not  binding 
either  on  the  principal  or  on  the  other 
surety.  .  .  .  The  right  of  contribution 
does  not  rest  on  the  original  contract,  but 
arises  out  of  the  relation,  created  thereby, 
of  a  common  obligation,  and  the  contract  im- 
plied therefrom  of  discharging  the  common 
obligation  equally,  [143]  and  when  one  sure- 
ty or  indorser  on  a  promissory  note,  is,  by 
operation  of  law,  discharged  from  the  obliga- 
tion of  payment,  the  obligation  thus  dis- 
charged cannot,  without  his  consent,  be  re- 
vived against  him  by  the  voluntary  act  of 
a  cosurety." 

In  Ellicott  ▼.  Nichols,  7  Gill  (Md.)  86, 
48  Am.  Dec.  646,  it  was  held:  "A  plain- 
tiflf  who  seeks  to  extricate  a  case  from  the 
act  of  limitations  must  show  a  new  promise, 
within  three  years  prior  to  the  institution  of 
the  suit,  either  express  or  implied."  It  was 
also  said:  "One  copromisor  who  pays  a  debt 
barred  by  the  act,  against  the  consent  of  his 
codebtor,  cannot  maintain  an  action  for  con- 
tribution against  such  codebtor." 

In  Wheatfield  v.  Brush  Valley  Tp.  25  Pa. 
.  St.  112,  it  is  held:  "Where  a  debt  is  due 
from  several  parties,  and  one  of  them  pays 
.it  after  it  is  barred  by  the  statute  of  limita* 
tions,  he  cannot  maintain  an  action  for  con- 
tribution against  the  other  debtors."  In  the 
body  of  the  opinion  it  is  said:  "The  action 
for  contribution  is  founded  upon  the  equity 
arising  from  the  payment  by  the  plaintiff 
of  more  than  his  share  of  a  liability  exist- 
ing at  the  time  against  both.  Where  the 
plaintiff  is  not  liable  for  the  debt,  he  has 
no  right  to  volunteer  a  payment  for  the  pur- 
pose of  making  the  defendant  his  debtor. 
And  where  the  defendant  is  not  bound  for  it, 
the  payment  confers  no  benefit  upon  him." 

In  Williamson  v.  Rees,  15  Ohio  572,  it  is 
held:  "The  cosigners  of  a  note,  joint  and 
several  in  its  terms,  which  fell  due  in  1807, 
and  on  which  a  suit  was  severally  instituted 
in  1814  against  another  co-obligor,  and  judg- 
ment recovered,  and  afterwards  suffered  to 
lie  dormant  16  years,  and  then  revived,  and 
finally  paid,  38  years  after  it  became  payable, 
cannot  be  compelled  to  contribute." 

In  Hunter  v.  Robertson,  30  Ga.  479,  it  was 
held :  "A  payment  by  the  principal  or  maker 
of  a  promissory  note,  before  barred  by  the 
statute,  does  not  constitute  a  new  point  for 
the  running  of  the  statute  of  limitations  as 
[144]  against  the  indorser  or  surety,  unlesa 
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such  indorser  or  surety  be  a  party  to  such 
payment." 

In  McBride  v.  Hunter,  64  Ga.  655,  it  was 
held:  *^A  payment  and  entry  thereof  on  a 
note  by  the  principal  does  not  prevent  the 
bar  of  the  statute  of  limitations  from  attach- 
ing in  favor  of  his  security.  Nor  can  the 
administrator  of  one  who  signed  a  note  only 
as  security  relieve  it  from  the  bar  of  the 
statute  so  far  as  primary  creditors  may  be 
affected  thereby.  Especially  is.  this  the  case 
where  the  note  was  barred  before  the  death 
of  the  security." 

In  Rogers  v.  Burr,  105  Ga.  432,  447,  31 
S.  £.  438,  70  Am.  St.  Rep.  50,  the  decision 
of  Lord  Mansfield  in  Whitcomb  v.  Whiting, 
2  DougL  (Eng.)  652  (the  beginning  of  the 
trouble)  is  cited,  and  the  court  say:  "'The 
foundation  on  which  it  rests  was  found  to  be 
altogether  unsatisfactory.  In  Pennsylvania 
and  some  of  the  other  states  it  has  been  ut- 
terly  exploded'— -citing  Levy  v.  Cadet,  7  Serg. 
&  R.  (Pa.)  126;  4  GreenL  (Me.)  140;  also 
cases  collected  in  2  Pick.  (Maas.)  581^  583, 
note  1." 

In  Ledoux  v.  Durrive,  10  La.  Ann.  7,  it 
was  held  that  when  one  of  several  sureties 
has  paid  the  debt  he  cannot,  in  an  action  for 
contribution  against  his  cosurety,  recover 
when  ''at  the  time  of  such  payment  the  co- 
surety himself  was  under  no  legal  obligation 
to  pay." 

This  court  long  ago  settled  that  payment 
by  one  surety  is  no  bar  to  the  running  of 
the  statute  of  limitations  as  to  another.  I 
would  say  that  the  great  weight  of  authority 
is  so  strong  that  it  would  seem  there  should 
be  no  serious  contention  about  the  matter, 
but  for  the  fact  of  the  existence  of  this  major- 
ity opinion.  As  early  as  1877  this  court  in 
Mayberry  v.  Willoughby,  5  Neb.  368,  25  Am. 
Rep.  491,  held:  "To  take  a  debt  out  of  the 
statute,  there  must  be  an  unqualified  ac- 
knowledgment of  the  debt  as  originally  due, 
and  a  promise  to  pay  it;  and  if  the  promise 
is  conditional,  the  condition  must  be  per- 
formed before  an  action  can  be  maintained 
on  the  promise."  It  was  also  said:  "A 
promise  by  one  joint  debtor  will  not  take  a 
debt  out  of  the  statute  of  limitations  as 
to  his  cocontractors,  unless  he  is  specially 
and  severally  authorized  by  them  for  that 
purpose."  The  moral  right  of  [145]  the  stat- 
ute and  the  wisdom  of  its  policy  were  com- 
mented upon  by  Justice  Gantt,  who  said: 
"Hence,  the  law  must  be  regarded  a^  de- 
signed to  protect  persons  from  ancient  claims^ 
whether  well  or  ill  founded;  and  its  tendency 
is  to  produce  speedy  settlements,  and  if  such 
settlements  are  not  made  within  the  time 
limited  by  the  law,  its  effects  are  such  as  to 
extinguish  the  legal  liability  upon  the  debt, 
unless  it  be  revived  by  a  new  promise;  and 
therefore  if  the  creditor  by  his  own  fault 


and  laches  permits  the  statute  to  attach, 
whatever  may  be  the  nature  or  character  of 
his  claim,  he  cannot  complain  of  the  opera- 
tion of  the  law,  since  it  is  by  his  own  negli- 
geuQe  that  it  can  be  brought  to  bear  against 
him." 

There  was  nothing  to  prevent  the  sureties 
in  Scotland  from  paying  the  debt  there  within 
five  years  after  it  fell  due,  and  then  they 
could  have  come  to  Nebraska  and  could  have 
sued  the  defendant  here  within  that  time.  By 
80  doing  they  could  have  recovered  a  judg- 
ment for  contribution  money  from  the  de- 
fendant to  the  extent  of  his  share  of  the  debt. 
But  they  wait  17  years  until  the  principals 
have  failed  and  until  they  have  gone  through 
bankruptcy.  They  wait  until  the  property 
mortgaged  in  Scotland,  in  which  this  defend- 
ant has  an  interest,  has  been  sold,  probably 
for  very  much  less  than  its  value.  They 
seem  to  have  had  possession  of  this  property, 
and  after  the  defendant  has  nothing  left  in 
Scotland  of  his  inheritance  they  try  to  get 
judgment  against  him  in  Nebraska  and  to 
absorb  the  results  of  his  25  years  of  labor 
here. 

It  is  contended  that  the  Scotch  sureties 
by  the  payment  of  the  debt  of  Scotland  kept 
alive  some  sort  of  living  principle  in  it. 

In  Dwire  v.  Gentry,  95  Neb.  150,  145  N.  W. 
350,  it  is  said:  "The  payment  of  interest 
on  a  note  by  a  principal  without  the  author- 
ity, knowledge  or  consent  of  the  surety  will 
not  stop  the  running  of  the  statute  of  limita- 
tions as  to  the  surety."  In  the  body  of  the 
opinion  it  is  held:  "That  the  statute  of 
limitations  is  one  of  repose,  and  that  when 
the  time  limited  by  it  has  expired  then  in 
legal  contemplation  the  debt  is  [146]  extin- 
guished, and  can  only  be  revived  by  a  new 
promise  by  the  person  sought  to  be  charged 
or  by  some  person  lawfully  authorized  by  him 
for  that  purpose."  If  we  apply  the  principle 
stated  in  that  case  to  the  instant  case  it  is 
apparent  that  the  debt  in  Scotland  had  been 
outlawed  in  Nebraska,  and  that  no  suit  could 
be  maintained  upon  it  here.  It  follows,  there- 
fore, that  the  Nebraska  surety  did  not  stand 
upon  the  same  footing  and  did  not  bear  the 
same  burden  home  by  the  Scotch  sureties 
under  their  very  long  winded  statute  of  limi- 
tations. 

In  Dwire  v.  Gentry,  supra,  the  case  oi 
Omaha  Sav.  Bank  v.  Simeral,  61  Neb.  741, 
86  N.  VV.  470,  was  relied  upon.  Mr.  Jus- 
tice Letton,  referring  to  the  last-named  case, 
quotes  from  it :  "No  payments  were  made  on 
the  note  by  Redick.  Simeral,  the  principal 
on  the  note,,  made  several  payments,  which 
were  without  the  knowledge  or  consent  oi 
Redick,  the  surety.  The  payments  ao  made 
did  not  toll  the  statute  as  to  Redick." 

In  Mizer  v.  Emigh,  63  Neb.  245,  88  N.  W. 
479,  it  is  said:     "A  payment  made  on  an 
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toooimt  by  a  person  other  than  the  debtor, 
without  hie  authority,  knowledge  and  consent, 
will  not  toll  the  running  oi  the  statute  of 
limitations."  In  ^hat  case  the  statute  of 
limitations  was  interposed  as  a  defense  and 
was  sustained  by  the  court  below,  which  ren- 
dered a  judgment  for  the  defendant.  This 
court  aflSrmed  the  judgment. 

Along  the  same  line  as  the  cases  above 
eited  and  quoted  from  are  Bell  y.  Morrison, 
1  Pet.  351,  7  U.  S.  (L.  ed.)  174;  Coleman 
▼.  Fobes,  22  Pa.  St.  156,  60  Am.  Dec.  75; 
Screven  y.  Joyner,  1  Hill  £q.  (S.  C.)  262,  26 
Am.  Dec.  109;  Willoughby  y.  Irish,  35  Minn. 
63,  27  N.  W.  379,  59  Am.  Rep.  217 ;  Waughop 
V.  Bartlett,  165  IlL  124;  46  N.  £.  197; 
Bulkeley  v.  House,  62  Conn.  459,  26  Atl.  352, 
21  luRJi.  247;  Oldham  v.  Broom,  28  Ohio 
St.  41;  Smith  y.  Coon,  22  La.  Ann.  446; 
Pfenninger  v.  Kokesch,  68  Minn.  81,  70  N. 
W.  867;  Harper  v.  Fairley,  58  N.  Y.  442; 
Hanee  y.  Hair,  25  Ohio  St.  349;  Mozingo 
V.  Roes,  150  Ind.  688,  50  N.  E.  867,  65  Am. 
St  Rep.  387,  41  L.R.A.  612;  Bottles  y. 
MiUer,  112  Ind.  584,  14  N.  S.  728;  Little- 
field  Y.  Littlefield,  91  N.  Y.  203,  43  Am. 
Bep.  663;  Kallenbach  Y.  Dickinson,  100  111. 
427,  39  Am.  Rep.  47;  Myatts  v.  Bell,  41 
Ala.  222;  Steele  y.  Souder,  20  Kan.  39;  Tate 
T.  Clements,  16  Fla.  339,  26  Am  Rep.  709; 
Yen  Keuren  v.  Parmelee,  2  N.  Y.  528,  51 
Am.  Dec  322;  Angell,  [147]  Limitations 
(6th  ed.)  sec.  259;  2  Wood,  Limitations  (4th 
ed.)  see.  285.  In  that  section  it  is  said  that 
the  doctrine  of  Whitcomb  y.  Whiting,  2 
Dougl.  (Eng.)  652,  is  repudiated;  that  "the 
courts,  without  any  express  legislation,  have 
repudiated  the  doctrine  as  unsound,  predi- 
cated upon  erroneous  reasoning,  and  opposed 
to  the  spirit  of  these  statutes.  Especially 
is  this  the  case  in  New  Hampshire,  Pennsyl- 
vania, Tennessee,  Kansas,  Florida,  Maryland, 
Illinois,  and  by  the  United  States  supreme 
court;"  also,  that  the  doctrine  in  Whitcomb 
y.  Whiting  "has  been  nearly  obliterated  by 
legislative  and  judicial  action." 

I  think  that  I  haYe  examined  all  the 
cases  cited  in  the  majority  opinion.  Some  ap- 
pear  to  be  overruled.  Only  one  seems  to 
justify  the  viewa  expressed  in  the  majority 
opinion.  It  is  Aldrich  v.  Aldricb,  56  Vt.  324, 
48  Am.  Rep.  791,  where  the  plaintiff  and 
defendant  were  cosureties  on  a  promissory 
note,  and  the  principal  and  sureties  were  resi- 
dents of  Vermont,  and  after  the  statute  of 
limitations  became  a  bar  in  Vermont  the 
plaintiff  went  to  New  Hampshire  where  the 
statute  of  limitations  is  no  defense,  and  was 
there  sued  and  judgment  rendered  against  him 
when  he  paid  the  debt.  It  was  held  that  he 
had  an  action  for  contribution  against  his  co- 
surety. In  Waughop  y.  Bartlett,  165  111. 
124,  133,  46  N.  E.  197,  it  Is  said:  "One 
joint  maker  of  a  note  cannot,  by  payment 
thereon  or  any  other  act,  stop  the  running 


of  the  statute  of  limitations  against  another 
joint  maker,  except  when  duly  authorized 
for  that  purpose."  In  the  body  of  the  opinion 
it  is  said:  "The  note  in  this  case  shows 
indorsements  of  interest  thereon,  at  regular 
semiannual  periods,  from  its  date  up  to  Janu- 
ary 1,  1890.  These  indorsements  of  interest 
were  all  made  by  the  holder  of  the  note 
or  his  representative  in  the  state  of  Massa- 
chusetts. Of  themselves  they  would  not  con- 
stitute a  new  promise." 

Justice  Story  in  delivering  the  opinion  of 
the  court  in  Bell  v.  Morrison,  1  Pet.  351,. 
367,  7  U.  S.  (L.  ed.)  174,  182,  quoted  Lord 
Mansfield's  <^inion  in  Whitcomb  v.  Whit- 
ing, 2  Dougl.  (Eng.)  662,  where  he  said: 
''Payment  by  one  is  payment  for  all,  the  one 
acting  virtually  as  agent  for  the  rest; 
[148]  and,  in  the  same  manner,  an  admission 
by  one  is  an  admission  by  all;  and  the  law 
raises  the  promise  to  pay  when  the  debt  is 
admitted  to  be  due."  Justice  Story  said  of 
this  very  brief  exposition  of  a  legal  principle : 
"This  is  the  whole  reasoning  reported  in  the 
case,  and  is  certainly  not  very  satisfactory. 
It  assumes  that  one  party,  who  has  authority 
to  discharge  has,  necessarily,  also  authority 
to  charge  the  others;  that  a  virtual  agency 
Exists  in  each  joint  debtor  to  pay  for  the 
whole;  and  that  a  virtual  agency  exists,  by 
analogy,  to  charge  the  whole.  Now,  this  very 
often  constitutes  the  matter  in  controversy. 
It  is  true  that  a  payment  by  one  does  inure 
for  the  benefit  of  the  whole;  but  this  arises 
not  BO  much  from  any  virtual  agency  for  the 
whole,  as  by  operation  of  law;  for  the  pay- 
ment extinguishes  the  debt.  If  such  payment 
Were  made,  after  a  positive  refusal  or  pro- 
hibition of  the  other  joint  debtors,  it  would 
still  operate  as  an  extinguishment  of  the  debt, 
and  the  creditor  would  no  longer  sue  them. 
In  truth,  he  who  pays  a  joint  debt  pays  to 
discharge  himself;  and  so  far  ,from  binding 
the  others  conclusively  by  his  act,  as  virtually 
theirs  also,  he  cannot  recover  over  against 
them,  in  contribution,  without  such  payment 
has  been  rightfully  made,  and  ought  to  charge 
them.  When  the  statute  has  run  against  a 
joint  debt,  the  reasonable  presumption  is 
that  it  is  no  Icmger  a  subsisting  debt;  and 
therefore  there  is  no  ground  on  which  to 
raise  a  virtual  agency  to  pay  that  which  is 
not  admitted  to  exist." 

Eighteen  of  the  courts  of  last  resort  in  the 
United  States,  which  I  have  examined,  to- 
gether with  the  United  States  supreme  court, 
have  declared  for  the  doctrine  which  I  have 
endeavored  to  express  in  this  dissent.  If  I 
am  ripht,  there  is  against  them  only  the  hipfh- 
est  tribunal  of  the  state  of  Vermont.  Tlie 
majority  opinion  seems  to  disregard  the  de- 
cisions of  the  supreme  court  of  our  own  state. 

In  note  17,  sec.  287,  2  Woods,  Limitations 
(4th  ed.)  it  is  said:  "The  earlier  decisions 
in  New  York  following  Whitcomb  v.  Whiting 
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(see  Johnson  ▼.  Beardslee,  15  Johns.  (N.  Y.) 
3:  Patterson  v.  Choate,  7  Wend.  (N.  Y.)  441) 
were  [149]  overruled  in  1849,  in  Van  Keuren 
V.  Parmelee,  2  N.  Y.  623,  51  Am.  Dec.  322." 

In  the  body  of  the  text  (section  285)  it  is 
said:  "The  doctrine  of  Whitcomb  v.  Whit- 
ing, 2  Dougl.  (£ng.)  652,  that  an  acknowledg- 
ment, new  promise,  or  payment,  made  by  one 
of  two  or  more  joint  contractors,  will  remove 
the  statute  bar  as  to  all,  has  practically  but 
little  force  at  the  present  day,  as  in  many 
of  the  states  the  legislature  has  expressly 
overridden  it  by  providing  that  no  acknowl- 
edgment, promise,  or  part  payment  made  by 
one  joint  debtor  shall  deprive  the  others  of 
the  benefit  of  the  statute;  .  .  .  especially 
is  this  the  case  in  New  Hampshire,  Pennsyl- 
vania, Tennessee,  Kansas,  Florida,  Maryland, 
Illinois  and  by  the  United  States  supreme 
court;  while  in  Connecticut,  New  Jersey, 
Rhode  Island,  and  Delaware,  the  doctrine  of 
Whitcomb  v.  Whiting  is  stUI  adhered  to." 
Many  authorities  are  cited  against  the  doc- 
trine. It  is  also  said  in  the  text  that  the 
doctrine  of  Whitcomb  v.  Whiting  "has  been 
nearly  obliterated  by  legislative  and  judicial 
action."  In  addition  to  the  authorities  above 
cited,  which  are  against  the  doctrine  of  Whit- 
comb v.  Whiting,  are  the  following  states 
mentioned  in  note  3,  under  section  285 :  Ala- 
bama, Iowa,  Minnesota,  Kansas,  South  Car- 
olina, Ohio,  California,  Oregon,  Nevada, 
Nebraska,  Texas,  Arizona,  Dakota,  Idaho, 
Montana,  Utah,  and  Wyoming. 

If  I  have  correctly  counted  the  decisions  as 
tliey  are  cited,  the  courts  of  last  resort  in 
22  states  have  repudiated  the  doctrine  of 
Whitcomb  v.  Whiting  as  it  was  laid  down  by 
Lord  Mansfield. 


NOTE. 

Running:  of  Statute  of  Iiimitatioiis 
against  Contribution  between  Sure- 
ties. 

The  purpose  of  this  note  is  to  discuss  the 
recent  cases  on  the  subject  of  the  running  of 
the  statute  of  limitations  against  contribution 
as  between  sureties.  The  earlier  cases  on  this 
subject  are  discussed  in  the  notes  to  Kelly 
V.  Sproul,  15  Ann.  Cas.  1029,  and  Gross  ▼. 
Davis,  10  Am.  8t.  Rep.  635,  647. 

The  recent  cases  hold  generally  that  the 
right  of  action  of  one  of  the  sureties  on  a 
bond,  note,  or  other  obligation,  who  has  paid 
the  whole  or  more  than  his  proportionate 
part  of  the  sum  for  which  all  are  equally 
liable,  to  compel  a  cosurety  to  contribute  his 
share  to  the  amount  so  paid,  accrues  at  the 
time  of  payment,  and  that  this  is  the  time 
when  the  statute  of  limitations  begins  to  run. 
Preston  v.  Gould,  64  la.  44,  19  N.  W.  834; 
Brady  v.  Brady,  110  Md.  656,  73  Atl.  567; 


Magruder  v.  Admire,  4  Mo.  App.  133; 
shaw  V.  Warren,  167  Mo.  App.  365,  161  S.  W. 
497;  Hard  v.  Mingle,  206  N.  Y.  179,  99  N. 
E.  642,  42  Ii.R.A.(N.S.)  Il31;  Camp  v.  Bost- 
wick,  20  Ohio  St.  337,  5  Am.  Rep.  669; 
Durbin  v.  Kuney,  19  Ore.  75,  23  Pac.  661; 
Martin  v.  Frantz,  127  Pa.  St.  389,  18  Atl. 
20,  14  Am.  St.  Rep.  859;  Knotts  ▼.  Butler, 
10  Rich.  Eq.  (S.  C.)  143;  Lomax  v.  Pendle- 
ton, 3  Call  (Va.)  538. 

Thus  in  Hard  v.  Mingle,  supra,  the  court 
in  ruling  that  the  statute  of  limitations  does 
not  begin  to  run  against  a  surety  as  to  his 
right  to  contribution  from  his  cosurety  until 
the  claim  is  paid,  said:  "It  is  not  our  pur- 
pose to  enter  upon  an  extended  digest  of  the 
cases  bearing  upon  the  question  involved,  for 
that  has  been  done  fully  by  Justice  Clarke, 
who  wrote  the  opinion  adopted  by  the  ap- 
pellate division.  We  do  not  understand  that 
a  cosurety  or  a  coguarantor  can  step  in  and 
pay  a  claim  upon  which  he  has  been  dis- 
charged of  liability,  by  reason  of  the  running 
of  the  statute  of  limitations,  and  then  eompel 
contribution  by  his  cosurety  or  coguarantor. 
Bttt  so  long  as  he  is  legally  liable'  upon  his 
guaranty,  he  may  pay  the  claim  and  may 
then  seek  contribution  from  his  ooguarantors. 
The  statute,  as  to  him,  does  not  oommence  to 
run  until  he  has  paid  the  claim.  Then,  and 
not  until  such  payment,  has  he  the  right  to 
exact  contributions.  This  right  is  founded 
upon  the  general  principles  of  equity,  that 
sureties  in  aequali  jure  must  bear  the  com- 
mon burden  equally,  under  which  the  law 
implies  a  contract  between  them  to  con- 
tribute ratably  toward  discharging  any  lia- 
bility which  they  may  incur  in  behalf  of 
their  principal.  So  long,  therefore,  as  one 
of  their  cosureties  remains  liable  for  the 
principal  debt,  their  liability  to  contribute 
continues.  It^  must  be  borne  in  mind  that 
while  the  creditor  has  nothing  to  do  with  the 
right  of  the  sureties  for  contribution  among 
themselves,  he  must  not  affirmatively  do  any 
act  tending  to  impair  it.  In  other  words,  he 
must  not  by  his  action  destroy  or  impair  the 
rights  of  sureties  as  between  themselves.  If 
he  does,  to  the  extent  that  he  impairs  the 
rights  of  any  one  surety,  to  that  extent  he 
diminishes  the  amount  of  his  recovery  against 
him.  But  the  mere  delay  to  prosecute  sure- 
ties in  the  absence  of  any  request  to  do  so 
does  not  discharge  the  surety  who  may  sub- 
sequently find  himself  prejudiced  by  such 
delay.  It  may  be  true  that  the  plaintiff,  as 
the  president  of  the  Chatham  National  Bank, 
gave  directi<ms  to  have  the  claim  prosecuted 
against  Mingle's  estate,  but  the  action  was 
not  brought  until  after  the  statute  of  limita- 
tions had  nm.  We  do  not,  however,  under- 
stand that  the  bank  by  this  neglect  impaired 
its  right  to  recover  the  full  amount  of  the 
note  that  it  held,  with  the  accrued  interest 


FREW  y.  SCOULAR. 

101  Neb,  ISl. 


519 


thereon.  There  were  two  other  guarantore, 
the  plaintiff  and  Thompson.  It  was  not 
obliged  to  incur  the  expense  of  employing 
attorneys  and  prosecuting  an  action  against 
the  estate  of  the  deceased  guarantor,  but  it 
had  the  right  to  call  upon  the  living  guar- 
antors  to  pay  the  whole  amount  of  the  note 
and  then  look  to  the  decedent's  estate  for 
contribution.  This  was  the  procedure  adopt- 
ed by  it,  and  our  conclusion  is  that  the 
appellate  diviaion  has  correctly  determined 
the  rights  of  the  parties.  It  may  be  true 
that  there  is  a  conflict  in.  the  authorities,  and 
that  the  precise  question  here  presented  may 
not  have  been  determined  by  the  courts  of 
this  state.  But  the  great  weight  of  author- 
ities we  think  is  in  favor  of  the  contention 
of  the  plaintiff.  The  leading  case  upon  the 
subject  is  doubtless  that  of  Wood  v.  Leland, 
1  Mete  (Mass.)  387,  to  which  the  appellate 
division  has  alluded.  In  that  case  the  plain- 
tiff and  the  defendants'  father  were  both 
sureties  on  a  bond  given  by  one  Harrington 
upon  his  appointment  as  a  guardian  of  minor 
children.  The  defendants'  father  died  and 
his  estate  was  distributed  among  them.  Sub- 
sequently the  plaintiff,  by  reason  of  the  de- 
fault of  the  guardian,  was  compelled  to  pay 
the  amount  due  the  children,  and  then 
brought  this  action  to  compel  contribution 
by  the  defendants.  The  defendants  in  that 
case  interposed  the  short  statute  of  limita- 
tions of  one  year,  provided  by  the  statute  of 
Massachusetts,  as  a  defense.  Chief  Judge 
Shaw,  in  delivering  the  opinion  of  the  court 
with  reference  thereto,  says:  'The  plaintiff 
in  fact  was  not  compelled  to  pay,  and  did  not 
pay  the  amount  of  such  balance,  until  Novem- 
ber, 1838,  which  was  more  than  one  year 
after  the  breach  of  the  condition  of  the  bond. 
Kow  the  defendants  contend  that  as  they 
could  not  be  held  responsible  to  the  obligee 
for  such  breach  of  the  bond,  after  one  year, 
so  they  woifld  not  be  held  liable  for  a  con- 
tribution to  a  surety,  after  that  time.  But 
the  court  are  of  the  opinion  that  the  statute 
of  limitations  cannot  be  so  applied.  It  may 
well  be  admitted,  that  the  statute  of  limita- 
tions would  be  a  good  bar  to  an  action  by  the 
obligee  against  the  heirs  and  legatees;  but 
the  right  of  action  by  the  surety  for  con- 
tribution does  not  accrue  at  the  breach  of  the 
bond,  but  upon  his  payment  of  the  money, 
pursuant  to  that  breach.  The  suit  against 
him  is  not  barred  in  one  year.  Besides,  such 
suit  may  be  brought  within  the  year,  but 
not  come  to  judgment  till  long  after  the 
year;  and  he  cannot  be  compelled  to  pay, 
until  judgment  is  recovered,  although  he  may 
pay  sooner  on  demand,  after  a  breach,  if  he 
choose  to  do  so.  But  his  right  of  action  for 
contribution  arises  when  he  does  pay,  and  not 
before.  Notwithstanding  a  breach,  the  debt 
may  be  paid  l^  the  principal,  or  relinquished. 


or  compromised,  and  the  surety  never  com- 
pelled to  pay.  If  so,  he  never  has  a  cause 
of  action  against  the  cosurety  or  his  rep- 
resentatives. The  right  of  action  grows  out 
of  the  original  implied  agreement,  arising 
out  of  there  being  cosureties,  that  if  one 
shall  be  e<Hnpelled  to  pay  the  whole  or  a 
disproportionate  part  of  the  debt,  for  which 
both  thus  collaterally  and  provisionally  stip- 
ulate to  be  liable,  the  other  will  pay  such  a 
sum  as  will  make  the  common  burden  equal; 
and  in  case  of  the  death  of  either,  this  obliga- 
tion devolves  upon  his  legal  representatives.' 
This  was  followed  by  Crosby  v.  Wyatt,  23 
Me.  156;  Sibley  v.  McAlUster,  8  N.  H.  389; 
Peaslee  v.  Breed,  10  N.  H.  489;  Boardman 
V.  Paige,  II  N.  H.  431;  Aldrich  v.  Aldrich, 
56  Vt.  324;  Marshall  v.  Hudson,  9  Yerg. 
(Tenn.)  67;  Reeves  v.  PuUiam,  9  Baxt. 
(Tenn.)  154;  Cawthorne  v.  Weisinger,  6  Ala. 
714;  Camp  v.  Bostwick,  20  Ohio  St.  337; 
Koelsch  V.  Mixer,  52  Ohio  St.  207;  Seabury 
V.  Sibley,  183  Mass.  107;  Martin  v.  Frantz, 
127  Pa.  St.  389;  and  Bashford  v.  Wells,  78 
Kan.  295,  96  Pac.  663,  18  L.RJ^.(N.S.)  580, 
with  note." 

In  the  reported  case  the  court  holds  that 
though  the  creditor's  claim  against  one  surety 
is  barred  under  the  laws  of  his  state,  when 
the  debt  is  paid,  the  cosurety  in  another  state, 
in  whose  favor  the  statute  of  limitations  has 
not  run,  who  is  compelled  to  pay  the  prin- 
cipal, may  receive  contribution  from  his  co- 
surety, the  statute  of  limitations  not  com- 
mencing to  run  against  a  surety  as  to  his 
right  of  contribution  against  the  cosurety 
until  he  has  paid  the  whole  or  more  than  his 
portion  of  the  debt  for  which  both  are  equally 
liable. 

In  Train  v.  Emerson,  141  Ga.  95,  80  S.  E. 
564,  49  L.R.A.(N.S.)  950,  it  appeared  that 
three  of  four  sureties  of  an  insolvent  prin- 
cipal, who  had  paid  the  principal's  debt,  sued 
the  other  surety  to  recover  on  the  note  which 
contained  the  contract  of  indebtedness,  one- 
fourth  of  the  amount  so  paid.  The  suit  was 
brought  more  than  four  years  after  the  pay- 
ment, and  within  six  years  of  the  maturity 
of  the  note.  The  court  in  holding  that  the 
sureties  could  sue  the  cosurety  for  contribu- 
tion on  the  obligation  containing  the  contract 
of  suretyship  and  would  be  in  the  same  posi- 
tion in  regard  to  the  running  of  the  statute 
of  limitations  as  the  creditor  on  the  in- 
strument, said:  ''If  the  suit  is  good  as  one 
on  the  note,  then  the  period  of  limitation  is 
six  years,  and  the  sureties  paying  the  note 
are  not  barred  of  their  right  to  have  con- 
tribution of  their  cosurety.  On  the  other 
hand,  if  the  plaintiffs'  right  to  contribution 
can  only  be  predicated  on  an  implied  promise 
of  reimbursement,  springing  from  the  fact  of 
payment  alone,  the  limitation  period  within 
which  the  action  must  be  brought  to  enforce 
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the  liability  is  four  years.  It  is  the  doctrine 
of  the  civil  law,  and  was  the  doctrine  of  the 
English  courts  of  chancery  in  Lord  Hard- 
Avick's  day  and  at  the  time  of  the  Revolution, 
that  the  surety  is  entitled,  upon  payment  of 
the  debt  of  his  principal,  not  only  to  have 
full  benefit  and  control  of  all  securities  which 
the  creditor  has  taken  to  assure  his  debt, 
but  also  to  be  substituted,  as  to  the  very  debt 
itself,  to  the  creditor  and  to  have  it  assigned 
to  him.  Ex  p.  Crisp,  1  Atk.  133;  Morgan  v. 
Seymour,  1  Ch.  R.  64.  Subsequently  the 
English  chancery  courts,  beginning  with  Copis 
V.  Middleton,  1  T.  &  R.  224,  while  admitting 
the  general  doctrine  that  a  surety  paying  his 
principal's  debt  is  subrogated  to  every  rem- 
edy which  the  creditor  has,  and  to  have  an 
assignment  of  all  securities  in  the  hands  of 
the  creditor,  yet  denied  him  the  right  of  sub- 
stitution to  the  obligation  on  which  he  is 
surety,  upon  the  technical  idea  that  the  ob^ 
ligation  was  extinguished  by  the  payment. 
The  divergence  of  the  English  courts  was 
upon  the  effect  of  payment;  in  the  earlier 
cases  it  was  held  that  by  payment  the  surety 
was  entitled  to  be  substituted,  as  to  the  very 
debt  itself,  to  the  creditor,  by  way  of  equi- 
table assignment,  while  in  the  later  cases  it 
was  held  that  payment  extinguished  the  ob- 
ligation. The  whole  subject  was  learnedly 
and  elaborately  discussed  by  Nisbet,  J.,  in 
Lumpkin  v.  Mills,  4  Ga.  343;  and  this  court 
in  that  case  reached  the  conclusion  that  the 
principle  which  supports  the  right  of  substi- 
tution to  the  creditor's  collaterals  and  rem- 
edies applies  with  equal  force  to  the  surety's 
right  to  have  a  transfer  of  the  particular 
contract  containing  his  obligation.  The  hold- 
ing Of  the  court  was,  that  a  surety  who  has 
paid  the  debt  of  his  principal  is  entitled  to 
occupy  the  place  and  be  substituted  for  the 
creditor  upon  the  original  evidence  of  debt. 
In  Hull  V.  Myers,  90  Ga.  674,  16  S.  E.  653, 
it  was  held  that  as  a  result  of  the  code  (Civil 
Code  of  1910,  §§  3567,  3568)  sureties  who 
have  paid  more  than  their  pro  rata  share  of 
the  debt  may  sue  jointly  a  cosurety  for  con- 
tribution, founding  their  action  upcm  the  ob- 
ligation containing  the  contract  of  suretyship, 
and  will  have  the  same  time  within  which 
to  bring  suit  as  the  creditor  would  have  had 
on  the  same  instrument.  This  holding  is 
criticised  as  obiter  dicta  and  beside  the  point 
for  actual  decision  in  the  case.  The  author- 
ities cited  in  the  opinion  sustain  such  an  ac- 
tion in  equity  with  all  the  parties  before  the 
court;  and  whether  the  code  sections  serve 
to  convert  the  right  of  substitution  from  an 
equitable  to  a  legal  right  becomes  quite  im- 
material since  the  enactment  of  our  uniform 
procedure  act,  M^hich  permits  the  enforcement 
of  equitable  and  legal  rights  in  the  same  action 
in  a  court  having  jurisdiction  to  administer 
both.    The  right  of  action,  and  the  limitation 


thereon  as  stated  in  the  opinion,  are  support- 
ed both  by  authority  and  reason.  Some  con- 
fusion may  have  arisen  from  the  terminology 
used  in  Sherling  v.  Long,  122  Ga.  797,  50  &». 
E.  935,  in  describing  a  joint  principal  as  a. 
joint  obligor.  In  that  case  two  principals 
gave  a  note,  and  one  paid  it  and  sued  the 
other  for  contribution.  The  writer  of  this 
opinion  also  wrote  that,  and  endeavored  to 
point  out  the  distinction  between  a  surety 
who  proceeds  against  his  cosurety  for  con- 
tribution, upon  the  footing  of  being  substi- 
tuted to  the  creditor's  rights  and  remedies, 
and  that  of  a  principal  who  sued  his  coprin- 
cipal  for  contribution.  With  this  explanation 
there  can  be  no  confusion  in  our  cases  on 
this  subject.  See  Bigby  v.  Douglas,  123  Ga. 
635,  51  S.  E.  606." 

In  Lindblom  v.  Johnston,  92  Wash.  171, 
158  Pac.  972,  the  court  held  that  the  liabiHty 
of  a  cosurety  on  a  bond  for  contribution  was 
implied,  arising  out  of  the  written  agreement 
of  suretyship  on  the  bond,  and  that  a  statute 
(section  157,  subd.  2  of  Rem.  &  Bal.  Code) 
providing  that  an  action  on  a  contract  in 
writing  or  a  contract  express  or  implied  aris- 
ing out  of  a  written  agreement  might  be 
commenced  at  any  time  within  six  years  after 
the  cause  of  action  accrued,  was  applicable, 
and  not  another  section  limiting  an  action  on 
a  contract  express  or  implied  not  arising  out 
of  any  written  agreement  to  three  years. 


BETTS 

V. 


MASSACHUSETTS      BONDING 
INSURANCE  COMPANY. 


AND 


New  Jersey  Court  of  Errors  and  Appeals — 

June  18,  1917. 

90  N.  J.  Law  632;  101  Ail.  257. 


Insnranee  —  Aeainst  Idabllity  to*  Mai- 
praetlee. 

Policy  insuring  against  loss  from  liability 
by  law  for  damages  on  account  of  bodily  in- 
juries or  death  suffered  in  consequence  of 
error,  mistake,  or  malpractice  in  assured's 
profession  of  dentistry,  or  by  any  assistant 
of  the  insured  while  acting  under  his  instruc- 
tions, is  neither  technical  nor  ambiguous,  and 
its  language  must  be  given  the  l^al,  natural, 
and  ordinary  meaning. 

[See  note  at  end  of  this  case.] 

Same. 

Persons  entering  into  dentist's  indemnity 
insurance  policy  will  be  presumed  to  have 
contracted  with  full  knowledge  of  the  legal 
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effect  of  their  acts  under  the  laws  relating 
to  the  practice  of  dentistry. 
[See  note  at  end  of  this  case.] 

Same. 

An  insurer,  issuing  an  indemnity  policy  to 
a  dentist  to  protect  him  in  actions  for  his 
alleged  malpractice,  may  rely  on  the  full  per- 
formance of  the  dentist's  duties  under  the 
law. 

[See  note  at  end  of  this  case.] 


Under  policv  indemnifying  dentist  from 
liability  for  alleged  malpractice  of  himself  or 
asaiatant  while  acting  under  his  instructions, 
the  insurer  is  not  liable  for  a  judgment  ob- 
tained by  a  patient  who  was  operated  on  and 
injured  by  an  unregistered  and  unlicensed 
assistant  acting  in  violation  of  the  dentist's 
instructions,  in  view  of  2  Gomp.  St.  1910,  pp. 
1911,  1913,  1915,  §§  1,  8,  and  12,  stating  the 
requisites  of  practicing  dentistry. 

[See  note  at  end  of  this  case.] 


That  such  assistant  was  duly  qualified  in 
another  state  does  not  make  his  act  in  prac- 
ticing  in  New  Jersey  without  a  license  and 
without  r^istration  any  the  less  a  violation 
of  law,  so  as  to  affect  the  case. 

[See  note  at  end  of  this  case.] 

Same. 

Dentist's  indemnity  policy,  avoiding  liabili- 
ty for  any  claim  against  the  assured  or  his 
assistant  arising  from  violation  of  any  law 
or  ordinance  on  the  part  of  the  assured, 
creates  no  liability  for  a  claim  arising  from 
injuries  to  a  patient  from  an  unlicensed  and 
unregistered  assistant,  regardless  of  whether 
the  violation  of  law  was  the  permanent  cause 
of  the  injury. 

[See  note  at  end  of  this  case.] 


A  dentist  cannot  recover  on  an  indemnity 
policy  for  a  claim  arising  from  malpractice  of 
his  assistant,  who  was  unlicensed  when  in 
the  application  he  held  his  assistant  out  as  a 
licensed  dentist. 

[See  note  at  end  of  this  case.] 

Appeal  from  Supreme  Court. 

Action  by  Edwin  Betts,  plaintiff,  against 
Massachusetts  Bonding  and  Insurance  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    RsvsasEO. 

Kaliach  d  Kalisch  and  laidor  Kaliaoh  for 
appellant. 
Joseph  Steiner  for  respondent. 

[633]  Kalisoh,  J.— This  case  is  a  sequel 
to  Klitch  V.  Betts,  decided  by  us  at  the  June 
term,  1916,  and  reported  in  89  N.  J.  L.  348, 
98  Atl.  427.  There  it  appears  that  the  re- 
spondent herein,  a  licensed  dentist,  was  sued 
for  malpractice  by  one  Klitch  for  injuries 
inflicted  npon  his  jaw  by  one  Snively,  an  as- 
sistant to  the  respondent,  while  in  the  per- 


formance of  a  dental  operation.  It  further 
appears  that  Dr.  Betts,  the  defendant  in  that 
case  and  the  respondent  herein,  endeavored 
to  defend  upon  the  ground  that  his  assistant, 
Snively,  had  done  an  unauthorized  and  illegal 
act  in  operating  on  Klitch's  jaw  in  the 
absence  of  and  not  under  the  supervision  oi 
the  respondent,  Snively  not  being  licensed  to 
practice  dentistry  in  this  state.  [634]  We 
held  that  Dr.  Betts  had  so  arranged  the  con- 
duct of  his  business  office  as  to  hold  out 
Snively  as  his  lawful  assistant,  and,  there- 
fore, was  answerable  for  the  assistant's  neg- 
ligence to  Klitch,  and  upon  that  ground  we 
sustained  the  judgment  obtained  against 
Betts. 

Dr.  Betts,  having  paid  the  judgment, 
brought  an  action  against  the  appellant  in- 
surance company  to  recover  the  amount  so 
paid,  basing  his  action  on  a  policy  of  in- 
surance issued  to  him  by  the  appellant  com- 
pany whereby  the  company  had  agreed  to  pro- 
tect him,  as  a  licensed  dentist  practicing  in 
this  state,  against  loss  from  liability  to  any 
person  or  persons  upon  certain  terms  and 
conditions  to  be  later  herein  set  forth  and 
considered. 

The  case  was  tried  at  the  Essex  Circuit, 
and  by  stipulation  the  record  and  testimony 
in  the  case  of  Klitch  v.  Betts,  supra,  together 
with  t^e  record  of  this  court  in  that  case, 
were  put  in  evidence,  with  some  sli^t  addi- 
tional testimony. 

Upon  these  records  and  testimony  Betts 
recovered  a  judgment  against  the  insurance 
company,  from  which  it  has  appealed. 

The  argument  addressed  to  us,  by  counsel 
for  appellant,  for  a  reversal  of  the  judgment, 
is  that  the  respondent  was  not  entitled  to 
recover  a  judgment  against  the  appellant  be- 
cause, by  the  uncontroverted  testimony  in  the 
case,  it  appears  that  the  negligent  act  of 
Snively,  for  which  the  respondent  was  held 
answerable  in  damages,  was  not  covered  by 
the  contract  of  indemnity,  in  that  Snively 
was  not  a  licensed  and  registered  dentist, 
and,  therefore,  under  the  law  of  this  state 
was  not  only  not  authorized  to  perform  a 
dental  operation  but  was  expressly  forbidden 
to  do  so,  the  statute  making  it  a  misdemean- 
or, and  that  by  the  terms  of  the  policy  it  was 
expressly  agi*eed  that  the  company  should 
not  be  liable  under  the  policy  for  any  claim 
against  the  assured  or  any  assistant  arising 
from  the  violation  of  any  law  or  ordinance 
on  the  part  of  the  assured  or  any  assistilnt; 
that  the  malpractice  or  error  in  the  dental 
operation  performed  by  Snively  was  not  done 
while  acting  under  the  assured's  instruction, 
which  is  one  of  the  requirements  of  the  policy 
as  a  basis  of  the  right  of  the  [636]  assured 
to  indemnity;  that  the  respondent  knew  that 
Snively  was  not  licensed  and  registered  to 
practice  dentistry  in  this  state,  and,  never- 
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thelesB,  was  employed  and  held  out  hy  re- 
apondent  as  his  assistant  in  performing 
dental  operations,  which  was  in  express  vio- 
lation of  the  Dentistry  act,  which  statute 
makes  such  conduct  a  misdemeanor,  and, 
therefore,  the  respondent  does  not  come  into 
court  with  clean  hands  and  should  not  be 
permitted  to  make  his  imlawful  act  the  basis 
of  a  right  to  recover;  that  in  the  application 
for  the  policy  of  insurance  the  respondent 
stated  that  he  employed  no  physician,  surgeon 
or  dentist  regularly  on  a  salary  or  commis- 
sion except  Dr.  Charles  L.  Snively,  and  there- 
by  he  falsely  represented  that  Snively  was  a 
licensed  and  registered  dentist  of  this  state, 
and  that  being  so,  he  subjected  the  insurer 
to  a  risk  which  was  not  contemplated  by  it 
and  which  was  concealed  from  the  insurer, 
and,  therefore,  the  contract  of  insurance  be- 
came void;  and  lastly,  that  no  notice  was 
given  by  respondent  to  the  company  of  any 
claim  made  by  Klitch  upon  him  within  the 
time  required  by  the  terms  of  the  policy. 

Turning  to  the  policy  of  insurance  we  find 
that  by  its  terms  the  insurance  company 
agreed  to  protect  the  respondent  (1)  "against 
loss  from  the  liability  by  law  upon  the  as- 
sured for  damages  on  account  of  bodily  in- 
juries or  death  suffered  by  any  person  or  per- 
sons in  consequence  of  any  alleged  error,  or 
mistake  or  malpractice  occurring  in  the  prac- 
tice of  the  assured's  profession  as  described 
in  the  application  for  this  policy;"  (2) 
''against  loss  from  the  liability  imposed  by 
law  upon  the  assured  for  damages  on  account 
of  bodily  injuries  or  death  suffered  by  any 
person  or  persons  in  consequence  of  any  al- 
leged error  or  mistake  or  malpractice,  by  any 
assistant  of  the  assured  while  acting  under 
the  assured's  instructions." 

This  undertaking  of  the  insurer  is  made 
by  the  policy,  subject  to  certain  conditions 
contained  therein,  but  for  the  purpose  of  this 
case,  it  will  suffice  to  set  forth  conditions  B 
and  C.  Condition  **B"  provides  that  the 
company  shall  not  be  liable  under  the  policy 
for  any  claim  against  the  assured  or  any 
assistant  arising  from  the  violation  of  any 
law  or  ordinance  on  the  part  of  the  assured. 
Condition  '*C"  provides  [636]  that  the  as- 
sured shall  give  immediate  written  notice  of 
any  charge  of  error  or  mistake  or  malprac- 
tice, and  of  any  claim  for  damages  covered 
by  this  policy  to  the  home  otSce  of  the  com- 
pany or  its  authorized  agent. 

The  respective  rights  of  the  litigants  in  this 
controversy  must  be  determined  by  the  con- 
tract of  insurance. 

The  language  of  the  contract  is  neither 
technical  nor  ambiguous,  and,  therefore,  no 
difficulty  can  interpose  itself  to  prevent  ap- 
plying the  well-recognized  canon  of  construc- 
tion, by  giving  the  language  employed  its 
legal,  natural  and  ordinary  meaning. 


This  court,  in  Bennett  v.  Van  Riper,  47  N. 
J.  Eq.  5(53,  22  Atl.  1055,  24  Am.  St.  Rep. 
416,  14  L.R.A.  342  (on  p.  566),  speaking 
through  Mr.  Justice  Scudder,  said:  "Where 
there  is  no  fixed  legal  or  technical  meaning 
which  the  court  must  follow  in  the  construc- 
tion of  a  contract,  then  'the  best  construc- 
tion,' says  Chief  Justice  Gibson,  is  that  which 
is  made  by  viewing  the  subject-matter  of  the 
contract  as  the  mass  of  mankind  would  view 
it;  for  it  may  be  safely  assiuned  that  such 
was  the  aspect  in  which  the  parties  them> 
selves  viewed  it.  A  result  thus  obtained  is 
exactly  what  is  obtained  from  the  cardinal 
rule  of  intention." 

Therefore,  upon  the  threshold  of  the  present 
inquiry  into  what  the  legal  obligations  and 
rights,  fiowing  from  the  agreement  between 
insurer  and  insured,  were,  and  are,  we  mu»t 
first  pay  due  regard  to  the  fact  that  state 
legislation,  for  the  protection  of  the  pnblie 
against  charlatanism  and  imposition,  has  put 
the  practice  of  dentistry  under  statutory  con- 
trol. Section  1  of  the  act  relating  to  dent- 
istry (Comp.  Stat.  p.  1911)  provides  that 
only  persons  who  are  now  duly  licensed  and 
registered,  pursuant  to  law,  and  those  who 
may  hereafter  be  duly  licensed  and  registered 
as  dentists,  pursuant  to  the  provisions  of  thia 
act,  shall  be  deemed  licensed  to  practice 
dentistry  in  this  state. 

The  eighth  section  of  the  act  provides, 
inter  aUa,  that  the  act  shall  not  be  construed 
to  prohibit  an  unlicensed  person  from  per- 
forming mechanical  work  upon  inert  matter 
in  a  dental  office  or  laboratory  or  to  prohibit 
a  registered  student  of  a  licensed  dentist  from 
assisting  his  preceptor  in  dental  [637]  opera- 
tions while  in  his  presence  and  under  his 
direct  and  inunediate  personal  supervision. 

This  section  further  provides  that  a  person 
shall  be  regarded  as  practicing  dentistry 
within  the  meaning  of  the  act  who  shall  use 
the  words  "doctor  of  dental  surgery,"  "doctor 
of  dental  medicine,"  or  the  letters  "D.D.S." 
or  "D.M.D.,"  in  connection  with  his  name^ 
or  any  other  title  intended  to  imply  or  desig- 
nate him,  etc,  as  a  practitioner  in  all  its 
branches. 

Section  12  of  the  act  provides  that  any  per- 
son, company  or  association  practicing  or 
holding  himself  or  itself  out  to  the  public  as 
practicing  dentistry,. not  being  at  the  time  of 
said  practice  or  holding  out  legally  licensed- 
to  practice  such  in  this  state,  shall  be  guilty 
of  a  misdemeanor. 

This  being  the  established  law  regarding 
the  practice  of  dentistry  in  this  state  at  the 
time  the  parties  to  the  contract  entered  into 
it,  they  will  be  held  to  have  done  bo  with  full 
knowledge  of  the  legal  effect  of  their  con- 
tractual act. 

The  appellant  was  entitled  to  rely  on  the 
safeguards  which  the  law  erected  against  im- 
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proper  and  illegal  practice  of  dentistry  which 
tends  to  lead  to  error,  mistake  or  malprac- 
tice. 

The  record  in  Klitch  v.  Betts,  supra, 
establishes  that  the  imcontroverted  fact  that 
Snively,  both  imlioensed  and  unregistered  to 
practice  -dentistry,  did,  as  an  assistant  to 
Dr.  Betts,  a  licensed  dentist,  in  the  dental 
office,  and,  in  the  absence  of  Dr.  Betts,  per- 
form several  dental  operations  upon  Klitch 
and  treated  the  latter's  injured  jaw  resulting 
from  such  operations.  These  acts  were  clear- 
ly in  express  violation  of  the  statute  which 
forbids  dental  operations  by  an  unlicensed 
person.  The  record  also  clearly  shows  that 
Betts  employed  and  permitted  Snively  to  per- 
form dental  operations  while  he  was  an  un- 
licensed person,  which  was  a  clear  violation 
of  the  policy. 

Snively's  acts,  being  both  imlawful  and 
unauthorized,  and  not  having  occurred  while 
acting  under  the  assured's  instruction,  by 
force  of  the  provision  of  the  insurance  conr 
tract  which  limits  the  liability  of  the  in- 
surance company  to  injuries  or  death  in  con- 
sequence of  any  alleged  error  or  mistake  or 
nmlpractice,  by  an  assistant  of  the  assured 
while  acting  under  the  [638]  assured's  in- 
struction, cannot,  therefore,  operate  to  create 
any  liability  oi^  part  of  the  insurance  com- 
pany to  indemnify  the  respondent. 

Besides  this  conclusive  bar  to  the  respond- 
ent's right  to  a  recovery,  condition  "B"  of 
the  policy  of  insurance  expressly  provides 
that  the  insurance  company  shall  not  be 
liable  under  the  policy  for  any  claim  against 
the  assured  or  any  assistant  arising  from  the 
yiolation  of  any  law  or  ordinance  on  part  of 
the  assured. 

The  insurer  is  entitled  to  the  protection 
which  this  clause  affords  it.  It  is  of  the 
very  essence  of  the  contract.  It  is  difficult 
to  perceive  in  what  reasonable  way  the  in- 
surance company  could  have  protected  itself 
against  claims  arising  out  of  illegal  act  or 
acts  by  unauthorized  persons  than  the  one 
agreed  upon  between  the  parties  to  the  con- 
tract, by  limiting  the  liability  of  the  company 
to  claims  arising  out  of  mistakes,  error  or 
malpractice  against  a  dentist  of  his  assistant 
in  the  lawful  practice  of  dentistry. 

The  fact  that  the  assistant  was  a  dentist 
of  another  state  does  not  make  it  the  less  a 
substantial  violation  of  the  law  of  this  state 
and  his  act  an  imauthorieed  one.  In  the 
legal  aspect  his  act  stands  upon  the  same 
level  as  if  it  had  been  performed  by  a  butcher 
or  a  blacksmith,  or  any  other  unquali^ed 
person. 

It  is  suggested  that  condition  "B"  has  only 
reference  to  where  the  violation  of  the  law  is 
the  proximate  cause  of  the  injury.  We  must 
bear  in  mind  that  we  are  dealing  with  lia- 


bility arising  out  of  contractual  relations 
and  not  with  liability  arising  out  of  a  tort. 

There  is  no  legal  obstacle  in  the  way  of 
parties  agreeing,  as  in  this  case,  what  shall 
or  shall  not  be  the  basis  of  liability.  If  they 
fix  remote  causes  as  a  basis,  it  is  not  for  us 
to  say  that  they  intended  to  fix  proximate. 
In  the  present  case,  however,  it  might  be 
properly  said  that  the  violation  of  law,  in 
that  the  imauthorized  act  of  an  unlicensed 
dentist  in  this  state  caused  the  malpractice, 
was  in  a  certain  sense. the  proximate  cause. 

[639]  The  record  in  Klitch  v.  Betts,  supra, 
establishes  that  injuries  from  which  Klitch 
suffered  were  infiicted  upon  him  by  Snively, 
the  respondent's  assistant,  in  a  dental  opera- 
tioh.  Before  a  person  can  lawfully  practice 
dentistry  in  this  state,  he  must  submit  him- 
self to  both  a  written  and  oral  examination 
by  the  state  board  of  registration  and  exami- 
nation in  dentistry,  and  if  the  board  finds 
the  applicant  qualified  to.  practice  dentistry 
and  of  good  moral  character,  he  will'  be  en- 
titled to  a  license  and  be  registered.  Snively 
had  never  submitted  himself  to  any  such  teat 
as  to  his  qualifications  in  order  to  obtain  a 
licenfte,  and,  therefore,  in  the  eye  of  the  law. 
his  status  was  that  of  a  person  not  qualified 
to  practice  dentistry.  It  was  the  direct  re- 
sult of  Snively's  imlawful  act,  coupled  with 
his  want  of  ordinary  skill  that  caused  the 
injury.  It  would  not  be  reasonable  to  hold 
the  insurer  liable  for  the  malpractice  of  an 
assistant  whose  act  was,  to  the  knowledge  of 
Betts,  contrary  to  law. 

We  think  also  that  the  respondent  is  de- 
barred from  recovering  on  the  policy,  because 
it  appears  that  the  basis  of  his  claim  of 
recovery  is  the  unlawful  act  of  Snively  in 
which  the  respondent  participated,  by  hold- 
ing Snively  out  as  a  licensed  dentist  to  the 
public  and  to  the  appellant. 

It  is  to  be  observed  that  in  the  contract  of 
insurance  the  respondent  makes  and  warrants 
the  truth  of  the  statements  made  by  him  in 
applying  for  the  insurance.  He  made  this 
statement:  *1  employ  no  physician,  sur- 
geon or  dentist  regularly  or  on  a  salary  or 
commission  except  as  follows:  Dr.  Charles 
L.  Snively."  It  has  already  been  pointed 
out  that  a  person  shall  be  regarded  as  prac- 
ticing dentistry  within  the  meaning  of  the 
Dentistry  act  who  shall  use  a  title,  etc. 
Therefore,  when  the  respondent  made  the 
statement  and  gave  the  title  "Dr."  to  Snively, 
knowing  that  Snively  was  not  entitled  there- 
to, under  the  law  of  this  state,  he  made  an 
untruthful  statement. 

It  is  manifest  that  the  truthfulness  of  this 
statement  was  highly  important  to  t^e  in- 
surer. For  it  determined  one  of  the  risks 
that  the  insurer  was  to  insure  against.  It 
was  one  of  the  risks  to  be  covered  by  the 
policy  of  insurance  and,  therefore,   [640]  it 
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was  essential  that  the  statement  in  relation 
thereto  should  be  true. 

We  need  not  spend  time  to  demonstrate 
that  the  risk  of  mistake,  error,  etc.,  is  great- 
er in  the  case  of  one  who  is  not  legally  quali- 
fied to  practice  dentistry  than  in  the  case  of 
one  who  is. 

The  legislature  has  declared  what  the 
qualification  to  practice  dentistry  shall  be, 
and,  in  the  absence  of  a  license  to  practice 
dentistry,  there  will  be  an  absence  of  pre- 
sumption of  qualification.  It  is,  therefore, 
apparent  that  the  object  of  requiring  a  state- 
ment as  to  the  status  of  the  person  or  per- 
sons is  to  apprise  the  insurance  company  of 
the. risk  which  it  was  insuring  against. 

Upon  the  question  whether  the  insured  will 
be  permitted  to  recover  on  his  contract  where 
he  has  sustained  a  loss,  which  loss  arose 
through  the  act  of  an  assistant  in  violating 
the  law,  related  to  the  subject-matter  of  the 
contract,  the  lawful  practice  of  dentistry, 
and  in  which  violation  the  insured  either 
actively  or  passively  participated,  we  are 
unable  to  distinguish,  on  grounds  of  public 
policy,  the  present  case  from  the  case  of 
Hetzel  V.  Wasson  Piston  Ring  Ck).  recently 
decided  by  this  court,  and  reported  in  89  N. 
J.  L.  206,^98  Atl.  308. 

In  that  case  it  was  held  that  the  father 
disentitled  himself  of  his  right  of  action  to 
recover  for  loss  of  the  services  of  his  son, 
who  was  injured  while  in  the  employ  of  the 
<:ompany,  because  it  appeared  that  the  son 
was  under  fourteen  years  of  age,  and  hence 
was  employed  in  violation  of  a  statute  which 
imposed  a  penalty  of  $50  on  any  corporation, 
firm,  individual,  parent  or  custodian  who 
permitted  sudi  employment.  Chief  Justice 
Gum  mere  speaking  for  this  court  (on  p. 
308),  says:  "The  injury  to  the  plaintiff's 
son  is  the  direct  result  of  the  joint  violation 
of  the  act  of  1904,  by  the  defendant  and  the 
plaintiff,  and  the  stripping  of  the  child  of 
that  protection  which  the  legislature  fay  that 
statute  declared  he  should  have. 

''The  plaintiff  can  take  nothing  by  way  of 
compensation  for  a  loss  which  has  come  to 
him  as  the  direct  result  of  his  own  violation 
of  law." 

[641]  In  the  present  case,  the  insurance 
company  is  a  wholly  innocent  party,  which 
was  not  the  fact  as  to  the  company  in  the 
case  just  referred  to,  and,  therefore,  there  is 
a  stronger  reason  for  denying  the  respondent's 
right  to  a  recovery. 

Furthermore,  it  is  to  be  observed  that  the 
statement  made  by  the  respondent  in  his  ap- 
plication for  insurance,  that  Dr.  Snively  was 
his  assistant,  was  a  material  statement,  since 
it  related  to  the  risk  which  the  company  was 
taking,  and,  besides,  the  respondent  warranted 
the  statement  to  be  true  when  he  knew  that 
Snively    was    not    authorized    to    practice 


dentistry  in  this  state.  This  of  itself  ia 
sufficient  to  avoid  the  appellant's  liability  on 
the  policy. 

Having  reached  the  result  that  the  trial 
judge  rred  in  not  directing  a  verdict  for  the 
appellant,  we  find  it  unnecessary  to  consider 
the  other  matters  assigned  as  grounds  of 
appeal. 

The  judgment  will  be  reversed. 

For  affirmance:  Swayze,  Parker,  Black, 
White,  Heppenheimer,  Williams,  JJ. — 6. 

For  reversal:  The  Chancellor,  Chief  Jus- 
tice, Garrison,  Trenchard,  Bergen,  Minturn, 
Ealisch,  Taylor,  Gardner^  JJ. — 9. 


KOTB. 

The  reported  case  construes  a  policy  in- 
suring a  dentist  against  liability  for  mal- 
practice. It  is  held  that  a  provision  in  the 
policy  excluding  liability  for  any  claim  aris- 
ing from  the  violation  of  any  law  on  the 
part  of  the  insured  prevents  a  recovery  of 
indemnity  where  the  dentist  is  made  liable 
in  danutges  for  the  act  of  an  assistant  who 
is  not  licensed  and  whom  the  insured  by  em- 
ploying him  holds  out  as  a  licensed  dentist. 
The  reported  case  seems  to  be  the  only  deci- 
sion passing  on  any  question  relating  to  in- 
surance against  the  liability  of  a  dentist  for 
malpractice.  Indemnity  insurance  against 
liability  of  a  physician  for  malpractice  is  dis- 
cussed in  the  note  to  Seay  v.  Georgia  L.  Ins. 
Co.  -Ann.  Cas.  1916E  1157. 


KINOBOM    OF   ROUMAHIA 

v. 

GTTABAKTY    TRUST    CaHPANT     OF 

NEW  YORK. 

United  States  Circuit  Court  of  Appeals,  Sec- 
ond Circttit--January  11,  1918. 

260  Fed.  841. 


XatematioaLal    Iaw    —     Suit     agalwt 
Foreign  GoTenunent. 

The  bringing  of  an  action  by  a  foreign 
nation  in  a  court  of  the  United  States  to 
recover  a  deposit  placed  to  its  credit  in  a 
bank  is  not  a  waiver  of  its  immunity  as  a 
sovereign  from  suit  b^  other  parties,,  and  the 
court  is  without  jurisdiction  to  permit  the 
defendant  by  interpleader  to  substitute  as 
defendant  another  party  claiming  a  lien  on 
the  deposit  as  a  creditor  of  the  plaintiff,  but 
who  alleges  no  facts  which  would  make  it  a 
trust  fund. 

[See  note  at  end  of  this  case.] 
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A  foreign  nation  at  war  which  makes  con- 
tracts in  the  United  States  for  supplies  or 
equipment  for  its  armies  does  not  thereby 
divest  itself  of  its  sovereign  character  and 
become  subject  to  suit  as  a  private  individ- 
ual. 

[See  note  at  end  of  this  case.] 

Error  to  United  States  District  Court, 
Southern  District  of  New  York. 

Action  by  Kingdom  of  Roumania,  plaintiff, 
against  Guaranty  Trust  Company  of  New 
York,  defendant.  To  review  judgment  per- 
mitting interpleader  of  Morris  Arditti,  plain- 
tiff brings  error.  The  facts  are  stated  in  the 
opinion.    Reversed. 

White  d  Case,  Vermont  Batch  and  Joseph 
M.  Hartfield  for  plaintiff  in  error. 

Frank  M,  Patterson  and  Fra/nklvn  H.  Mills 
for  defendant  in  error. 

Morris  A  Bamuel  Meyers  for  Morris  Ar- 
ditti. 

Sitting:  Wabd,  R0GEB8,  and  Hough,  Cir- 
cuit Judges. 

[341]  Ward,  J.— -May  12,  1916,  one  Morris 
Arditti  began  an  action  in  the  Supreme  Court 
of  the  State  of  New  York  against  the  Guar- 
anty Trust  Company  and  the  Kingdom  of 
Roiunania  claiming  to  recover  damages 
a^inst  the  Kingdom  of  Houmania  in  the  sum 
of  $101,200  for  breach  of  contract  and  a  lien 
upon  funds  of  the  Kingdom  of  Roumania  in 
the  possession  of  the  trust  company  to  the  ex- 
tent of  [342]  $56,500  in  addition.  He  alleged 
that  he  had  entered  into  a  contract  February 
23,  1916,  with  the  Kingdom  of  Roumania  for 
200,000  pairs  of  shoes  for  the  Eoumanian 
army  to  be  paid  for  out  of  a  credit  of  $547,- 
009  to  be  established  by  the  Kingdom  of 
Roumania  in  the  .Commonwealth  Trust  Com- 
pany of  Boston  and  out  of  another  credit  of 
200,000  French  francs  through  the  Bank  of 
Marmorasch,  Blank  &  Co.  of  Bucharest,  on 
delivery  of  the  shoes;  that  he  on  his  part  was 
required  to  deposit  and  did  deposit  with  the 
Kingdom  of  Roumania  the  equivalent  of 
$14,0C0  in  money  and  a  bond  for  $42,500  of 
the  said  Bank  of  Marmorasch,  Blank  &  Co. 
a.s  a  guaranty  of  his  faithful  performance,  to 
he  returned  to  him  if  the  Kingdom  of  Rou- 
mania failed  or  refused  to  carry  out  the 
contract;  that  the  Kingdom  of  Roumania  did 
not  establish  the  said  credits  nor  carry  out 
the  contract  to  the  damage  of  the  plaintiff 
in  the  sum  of  $101,000  plus  the  cash  deposit 
and  bond  aforesaid  aggregating  $56,500.  As 
to  the  latter  sum  the  complaint  alleged: 

(13)  "Upon  information  and  belief,  that 
the  Kingdom  of  Roumania,  in  violation  of  its 
agreement  to  hold  and  retain  the  said  fund 


separate  and  apart  from  its  general  funds 
and  as  a  trust  fund,  wrongfully  witlidrew 
the  said  fund  from  its  said  treasury  into 
which  it  had  been  deposited  as  aforesaid,  and 
wrongfully  transferred  and  delivered  the  said 
fund  in  such  a  manner  that  the  said  fund 
after  passing  without  consideration  tlirough 
the  hands  of  several  intermediaries,  duly 
came  into  the  hands  of  the  defendant  Guar- 
anty Trust  Company  of  New  York,  without 
consideration  therefor  having  been  paid  by 
the  said  Guaranty  Trust  Company  of  New 
York,  and  that  the  said  ftmd  is  now  in  the 
possession  of  the  defendant  Guaranty  Trust 
Company  of  New  York,  and  in  its  control." 

It  will  thus  be  seen  that  the  only  moneys 
of  the  plaintiff  alleged  to  have  been  wrong- 
fully withheld  by  the  Kingdom  of  Roumania 
are  the  $14,000,  there  being  no  allegation 
that  anything  had  been  paid  upon  the  bond 
of  $42,500,  and  there  is  not  a  fact  stated 
either  in  the  complaint  or  in  Arditti's  affida- 
vit showing  that  the  $14,000  or  any  part 
thereof  is  or  ever  was  in  the  possession  of  the 
Guaranty  Trust  Company. 

July  11,  1917,  the  Kingdom  of  Roumania,. 
which  had  not  been  served  with  process  in 
the  action  at  law  in  the  state  court,  brought 
suit  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York 
against  the  Guaranty  Trust  Company  to  re- 
cover the  sum  of  $73,433.55  with  interest 
from  May  12,  1917,  being  the  balance  of  a 
deposit  account  opened  with  it  on  that  day. 

July  23d,  the  Guaranty  Trust  Company 
obtained  an  order  upon  the  Kingdom  of  Rou- 
mania and  Arditti  to  show  cause  why  Arditti 
should  not  be  substituted  as  defendant  in  its 
place  and  be  discharged  upon  payment  into 
court  of  the  sum  of  $73,433.55  with  interest. 

August  13th  the  District  Judge  entered 
an  order  which  was  subsequently  resettled 
as  of  that  date  granting  the  motion  upon 
payment  by  the  trust  company  into  court  of 
the  said  sum  with  2  per  cent  interest  from 
May  12th;  that  being  the  amount  usually 
allowed  by  trust  companies  to  depositors: 

''Ordered,  that  said  motion  be  and  the  same 
hereby  is  granted,  and  that  on  payment  by 
the  defendant,  Guaranty  Trust  Company  of 
New  York,  into  this  [343]  court,  to  credit  of 
this  action,  of  the  sum  of  seventy-three  thou- 
sand and  four  hundred  thirty-three  and 
*^oo  ($73,433.65)  dollars,  with  interest  on 
deposit  at  the  rate  of  two  per  cent  per 
annum  within  five  (6)  days  from  the  entry 
of  this  order,  Morris  Arditti  be  interpleaded 
herein  and  substituted  as  defendant  in  this 
action  in  the  place  and  stead  of  the  Guar- 
anty Trust  Company  of  New  York,  the  de- 
fendant above  named,  and  that  upon  making 
.such  payment  as  aforesaid  this  action  be  dis- 
continued as  against  the  defendant  Guaranty 
Trust  Company  of  New  York,  and  that  said; 
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Guaranty  Trust  Company  of  New  York  there- 
upon be  discharged  from  all  liability  as  to 
said  sum  of  seventy-three  thousand  four  bun- 
dled thirty-three  and  ^qq  ($73,433.66) 
dollars,  and  interest,  or  any  part  thereof, 
to  either  the  plaintiff  above-named  or  said 
Morris  Arditti. 

''And  it  is  further  ordered  that  the  plaintiff 
have  leave  and  is  hereby  required  to  serve 
upon  said  Morris  Arditti,  within  twenty  (20) 
days  after  service  upon  it  of  a  copy  of  this 
order,  a  supplemental  complaint  setting  forth 
such  additional  facts  as  may  be  necessary 
to  show  that  it  has  a  right  to  recover  the 
sum  of  $73,433.66  as  against  Morris  Arditti, 
with  leave  to  serve  an  amended  supplemental 
complaint  within  twenty  (20)  days  there- 
after, and  that  said  Morris  Arditti  may  ap- 
pear and  plead  thereto  or  make  such  motion 
as  he  may  be  advised  within  twenty  (20) 
days  after  the  service  upon  him  of  a  copy  of 
said  supplemental  complaint,  with  leave  to 
said  Morris  Arditti  to  serve  an  amended 
pleading  within  twenty  (20)  days  thereafter. 

"And  it  is  further  ordered  that  if  the  plain- 
tiff neglect  to  serve  its  supplemental  com- 
plaint, as  hereinbefore  provided,  the  said 
Morris  Arditti  may  apply  to  the  court  for 
an  order  dismissing  the  action  and  making 
disposition  of  the  sum  so  paid  into  court. 

"And  it  is  further  ordered  that  if  Morris 
Arditti  does  not  appear  and  plead  in  this 
action  within  twenty  (20)  days  after  service 
upon  him  by  plaintiff  of  a  copy  of  this  order, 
together  with  a  copy  of  the  complaint  herein, 
and  supplemental  complaint,  the  plaintiff 
may  apply,  on  proof  of  such  default,  for  an 
order  that  ^e  money  so  deposited  be  paid 
over  to  it." 

A  writ  of  error  is  taken  to  this  order  prin- 
cipally upon  the  ground  that  the  court  had 
no  jurisdiction  to  make  it,  the  Kingdom  of 
Roumania  being  a  sovereign  state  and  im- 
mune from  suits  in  the  courts  of  this  couintry. 

The  District  Judge,  admitting  this  im- 
munity, proceeded  on  the  theory  that  the 
Kingdom  of  Roumania  had  waived  its  priv- 
ilege by  bringing  suit  against  the  trust  com- 
pany to  recover  the  balance  owed  it  and  that 
therefore  the  trust  company  could  bring  in  a 
claimant  against  the  Kingdom  of  Roumania 
as  defendant  in  its  place.  It  is  true  that 
Arditti  in  his  affidavit  states  that  the  $66,600 
above  mentioned  was  deposited  by  him  with 
the  Kingdom  of  Roumania  at  Bucharest  and 
that  it  has  come  into  the  hands  of  the  trust 
company.  But  this  is  a  bare  allegation  im- 
supported  by  the  statement  of  a  single  fact. 
The  amount  owed  by  the  trust  company  to 
the  Kingdom  of  Roumania  is  not  the  result 
of  any  actual  deposit  of  funds  or  securities 
but  of  a  credit  opened  here  through  bankers 
in  Paris  in  September,  1915.  We  do  not 
think  that  a  reasonable  basis  is  laid  for  an 


interpleader  even  between  private  persona. 
Pouch  V.  Prudential  Ins.  Co.  204  N.  Y.  281, 
97  N.  £.  731,  Ann.  Cas.  1913C  1191. 

It  is  the  long-accepted  law  that  a  foreign 
sovereign  cannot  be  sued  nor  his  property 
attached  in  the  ciourts  of  a  foreign  friendly 
country  without  his  consent.  The  Schooner 
Exchange  v.  McFadden,  7  Cranch  117,  3  U.  S. 
(L.  ed.)  287;  Hassard  v.  U.  S.  of  Mexico, 
29  Misc.  511,  61  N.  Y.  S.  939,  affirmed  173 
N.  Y.  646,  66  N.  '&.  1110.  Nor  can  the 
[344]  defendant  when  sued  by  a  foreign  sov- 
ereign avail  himself  of  any  counterclaim  or 
set-off  except  perhaps  a  set-off  arising  out  of 
the  same  transaction.  Under  no  circum- 
stances can  he  obtain  an  affirmative  judg- 
ment.   People  ▼.  Bennison,  84  N.  Y.  272. 

The  court  below  relied  on  several  decisions 
to  show  that  its  immunity  had  been  waived 
by  the  Kingdom  of  Roumania  in  this  case 
which  we  do  not  think  applicable. 

In  Clark  v..  Barnard,  108  U.  S.  436,  2  8. 
Ct.  878,  27  U.  S.  (L.  ed.)  780,  a  fund  of 
$100,000  had  been  deposited  by  a  railroad 
company  with  the  treasurer  of  the  city  of 
Boston,  payable  to  the  general  treasurer  of 
the  state  of  Rhode  Island.  The  assignees  in 
bankruptcy  of  the  railroad  company  brought 
suit  in  equity  against  the  general  treasurer 
of  Rhode  Island  and  the  city  of  Boston  and 
its  treasurer,  praying  that  they  might  be  en< 
joined,  the  former  from  receiving  and  the 
latter  from  delivering  to  him  the  said  fund 
and  that  it  might  be  delivered  to  the  com- 
plainants. A  demurrer  on  the  gpround  that  a 
suit  against  its  general  treasurer  was  a  suit 
against  the  state  of  Rhode  Island,  of  which 
the  court  had  no  jurisdiction  by  virtue  of  the 
eleventh  amendment  to  the  Constitution,  was 
overruled  and  an  interlocutory  decree  passed 
ordering  the  fund  to  be  paid  into  the  registry 
of  the  court.  Subsequently  the  state  of 
Rhode  Island  was  allowed  to  intervene  and 
claim  the  fund  in  the  registry.  The  obvious 
difference  between  that  case  and  the  present 
is  that  there  was  a  specific  and  identified 
fund  to  be  disposed  of  and  that  the  state 
intervened  in  a  suit  already  pending  between 
private  parties  to  claim  it. 

In  Porto  Rico  v.  Ramos,  232  U.  S.  627, 
34  S.  Ct.  461,  58  U.  S.  (L.  ed.)  763,  there 
was  pending  an  action  of  ejectment  for  spe- 
cific land  between  private  parties,  and  when 
the  same  was  reached  for  trial  the  people  of 
Porto  Rico,  by  their  Attorney  General,  asked 
leave  to  intervene  and  be  made  a  party  de- 
fendant. The  court  granted  the  motion  and 
directed  the  plaintiff  to  amend  his  complaint 
and  make  the  people  of  Porto  Rico  a  party 
defendant.  The  people  of  Porto  Rioo  de- 
murred to  the  amended  complaint  on  the 
ground  that  being  a  sovereign  it  was  immune 
from  suit  at  the  Instance  of  private  individ- 
uals    The  court  held  that  if  the  suit  had  been 
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originally  against  the  people  of  Porto  Rioo  it 
jcould  have  relied  upon  this  immunity  under 
Porto  Rico  T.  Rosaly  y  CaBtillo,  227  U.  8. 
270,  33  8.  C5t.  362,  57  U.  8.  (L.  ed.)  507,  but, 
having  been  admitted  to  a  pending  suit  upon 
its  own  motion,  it  had  waived  its  privilege. 

In  Richardson  ▼.  Fajardo  Sugar  Co.  241 
U.  S.  44,  36  8.  Ct.  476,  60  U.  S.  (L.  ed.) 
879,  the  sugar  company,  in  accordance  with 
the  provisions  of  a  law  of  Porto  Rico,  brought 
suit  against  the  treasurer  of  Porto  Rico  to 
recover  taxes  paid  under  protest.  The  At- 
torney General  of  Porto  Rico  appeared  and 
made  full  answer  to  the  complaint,  but  eight 
months  after  the  institution  of  the  suit  ob- 
jected that  Porto  Rico,  being  a  sovereign  and 
having  consented  by  its  Legislature  to  be 
sued  only  in  its  own  courts,  could  not  be  sued 
in  the  United  States  courts.  The  court  held 
that  Porto  Rico,  having  solemnly  appeared 
and  answered  the  complaint,  could  not  there- 
after deny  the  court's  jurisdiction. 

In  Veitia  ▼.  Fortuna  Estates,  240  Fed.  256, 
153  C.  C.  A.  182,  L.RJk.l917E  1135,  a  suit 
[346]  was  pending  as  to  water  rights  between 
private  parties.  Porto  Rico  by  its  Attorney 
General  asked  leave  to  intervene  to  protect 
its  own  paramount  interests.  This  was  held 
to  be  a  waiver  of.  immunity  from  suits  except 
in  its  own  courts  and  objection  on  that 
ground  was  overruled. 

These  authorities  arose  on  a  quite  different 
state  of  facts.  In  the  present  case  there  is 
no  specific  fund.  The  relation  between  the 
Kingdom  of  Roumania  and  the  Guaranty 
Trust  Company  being  the  usual  one  of  debtor 
and  creditor  existing  between  banks  and  de- 
positors, we  are  clear  that  the  action  by 
the  Kingdom  of  Roumania  to  recover  a  debt 
owed  it  by  the  Guaranty  Trust  Company  was 
not  a  waiver  of  its  immunity  as  a  sovereign 
to  be  sued  by  other  parties.  If  this  be  not 
so,  the  immunity  can  be  frittered  away  either 
by  interpleader  or  attachment  in  any  case 
where  a  foreign  sovereign  undertakes  to  col- 
lect a  debt  owed  it. 

There  is  an  additional  intimidation  in  the 
opinion  of  the  District  Judge  that  the  King* 
dom  of  Roumania  had  been  engaged  in  busi- 
ness in  this  country  and  had  thereby  taken 
on  the  character  of  a  private  individual. 
U.  8.  Bank  v.  Planters'  Bank,  9  Wheat.  904, 
906,  6  U.  8.  (L.  ed.)  244;  South  Carolina 
V.  U.  8.  199  U.  S.  437,  463,  26  8.  Ct.  110, 
50  U.  8.  (L.  ed.)  261,  4  Ann.  Cas.  737.  It 
seems  to  us  manifest  that  the  Kingdom  of 
Ronmania  in  contracting  for  shoes  and  other 
equipment  for  its  armies  was  not  engaged  in 
busineM,  but  was  exercising  the  highest  sov- 
ereign function  of  protecting  itself  against 
its  enemies. 

The  District  Conrt  was  without  jurisdic- 
tion to  make  the  order,  and  it  is  therefore 
reversed. 


VOTE. 


Jvrisdietlon  of  Court  of  Action  asA^Ast 
Foreign  Sorereistt  or  ForolsA  State. 

The  few  eases  which  have  considered  the 
question  since  the  decision  in  Mason  ▼.  Inter- 
colonial Ry.  197  Mass.  349,  14  Ann.  Cas.  674, 
are  in  accord  in  holding  that  the  courts  have 
no  jurisdiction  of  an  action  against  a  foreign 
sovereign  or  a  foreign  state.  "It  is  undoubt- 
edly the  general  rule  that  the  courts  of  this 
country  are  without  jurisdiction  to  entertain, 
except  by  consent,  either  an  action  in  per- 
sonam against  our  own  government  or  that 
of  a  friendly  foreign  nation  or  sovereign,  or 
an  action  against  its  property  in  its  posses- 
sion and  devoted  or  destined  to  be  devoted  to 
the  public  use."  The  Johnson  Lighterer  Co. 
231  Fed.  365. 

In  Statham  v.  Statham  [1912]  P.  (Eng.) 
92,  it  was  held  that  a  ruling  prince  of  India, 
governing  his  province  under  the  suzerainty 
of  the  King  of  England,  could  not  be  joined 
as  corespondent  in  a  divorce  suit  in  Eng- 
land. The  court  said:  "Grotius  (De  Jure 
Belli  ac  Pacis)  says  unequal  leagues  are 
made  not  only  between  the  conquerors  and 
the  conquered,  but  also  between  peoples  of 
unequal  power,  even  such  as  never  were  at 
war  with  one  another.  Grotius,  Pufendorf, 
and  Vattel  agree  that  in  unequal  alliances 
the  inferior  power  remains  a  sovereign  state. 
Its  subjects  or  citizens  own  allegiance  only  to 
their  own  sovereign.  Over  their  disputes  and 
internal  dissensions  the  suzerain  power  as 
such  has  no  jurisdiction.  In  short,  the  weak- 
er power  may  exercise  the  rights  of  sovereign- 
ty so  long  as  by  so  doing  no  detriment  is 
caused  to  the  interests  or  influence  of  the 
suzerain  power.  It  follows  that  the  inferior 
power  must  in  all  alliances  with  other  states 
be  controlled  by  its  suzerain.  Vattel  says  a 
weak  state  which  in  order  to  provide  for  its 
safety  places  itself  under  the  protection  of 
a  more  powerful  one  and  engages  to  perform 
in  return  several  offices  equivalent  to  that 
protection,  without,  however,  divesting  itself 
of  the  right  of  government  and  sovereignty, 
does  not  cease  to  rank  among  the  sovereigns 
who  acknowledge  no  other  law  than  the  law 
of  nations.  In  my  opinion  this  aptly  states 
the  true  status  of  the  present  Gaekwar  of 
Baroda  and  is  consistent  with  the  status  of 
that  sovereign  prince  as  defined  by  the  cer- 
tificate from  the  India  office,  and  it  follows 
that  his  Highness  by  international  law  is  not 
capable  of  being  made  a  corespondent  in  a 
suit  for  dissolution  of  marriage  in  the  High 
court  in  England,  and  his  name  must  be 
struck  out  as  a  corespondent." 

The  reported  case  holds  that  a  foreign  gov- 
ernment does  not  by  beginning  a  suit  in  the 
courts  of  the  United  States  waive  its  im- 
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munity  against  suit  so  as  to  permit  the  filing 
of  an  interpleader  against  it. 

An  exception  to  the  general  rule  was  as- 
serted in  the  case  of  The  Johnson  Lighterage 
Co.  231  Fed.  365,  wherein  it  was  held  that 
a  libel  in  rem  for  salvage  would  lie  against 
a  vessel  belonging  to  a  foreign  governmeAJ;. 
After  citing  the  cases  upholding  the  right 
to  libel  a  vessel  belonging  to  the  United 
States,  the  court  said:  "In  the  absence  of 
treaty  provisions  I  know  of  no  principle 
which,  in  a  case  such  as  this,  would  afford 
a  foreign  government  greater  immunity  from 
judicial  process  than  that  which  is  enjoyed 
by  our  own  government.  The  immunity 
granted  to  friendly  foreign  governments  rests 
upon  international  comity  (The  Exchange  ▼. 
M'Faddon,  7  Cranch  116,  3  U.  S.  (L.  ed.) 
287;  The  Santissima  Trinidad,  7  Wheat.  283, 
352,  6  U.  S.  (L.  ed.)  464) ;  but  the  underly- 
ing principle  upon  which  the  immunity  is 
granted  is,  nevertheless,  the  same  in  both 
cases,  namely,  that  the  exercise  of  jurisdic- 
tion is  inconsistent  with  the  independence 
of  sovereign  authority  and  public  policy. 
See  The  Siren,  7  Wall.  152,  154,  19  U.  S. 
(L.  ed.)  129;  Stanley  v.  Schwalby,  147  U.  S. 
608,  512,  13  S.  Ct.  418,  37  U.  S.  (L.  ed.) 
269;  The  Parliament  Beige,  5  P.  D.  (Kng.) 
197;  Long  v.  The  Tampico,  6  Fed.  491.  I 
therefore  conclude  that  the  property  in  ques- 
tion, although  it  belonged  to  the  Russian 
government  and  was  destined  to  its  public 
use,  yx&s  subject  to  a  lien  for  salvage  services 
rendered  in  saving  it,  and  that  as  it  was  not 
at  that  time,  or  at  the  time  of  its  seizure  by 
the  marshal,  in  the  actual  possession  of  an 
officer  of  the  Russian  government,  the  lien 
may  be  enforced  in  this  court  by  a  proceed- 
ing in  rem." 
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damage  claims  shall  be  paid  to  an  attorney 
as  a  fee  for  collecting  the  claim  is,  as  to  con- 
tracts made  before  its  enactment,  invalid. 
[See  note  at  end  of  this  case.] 

Appeal  from  Supreme  Court  of  District  of 
Ck)lumbia. 

Action  by  Ida  H.  Moyers  et  a1.,  plaintiffs, 
against  Sue  Erskine  Newman  et  al.,  defend- 
ants. Judgment  for  plaintiffs.  Defendants 
appeal.    Affibmed. 

[109]  Appellees,  Ida  M.  Moyers  and  Charlea 
F.  Consaul,  partners,  trading  as  Moyers  & 
Consaul,  plaintiffs  below,  and  hereafter  re- 
ferred to  as  such,  filed  a  bill  in  equity  where- 
in it  was  averred  that  by  a  written  contract 
dated  April  26,  1907,  Ursula  Ragland  Erkine 
employed  plaintiffs  as  her  attorneys  at  law 
to  prosecute  her  claim  against  the  United 
States  government  for  compensation  for  priv- 
ate property  taken  from  her  and  her  co- 
owners  by  the  United  States  military  authori- 
ties during  the  Civil  War.  The  contract  i» 
as  follows: 

This  memorandum  of  agreement,  witness- 
eth:  That  I,  Ursula  Ragland  Erskine,  of 
Hunts ville,  Alabama,  heir  of  George  Orville 
Ragland  and  of  John  D.  Ragland,  deceased, 
have  employed  Moyers  &  Consaul,  of  Wash- 
ington, District  of  Columbia,  and  each  of 
them  as  my  attorneys  to  prosecute  my  claim 
against  the  government  of  the  United  States 
for  property  taken  from  me  and  my  co-owners 
by  United  States  military  forces  during  the 
Civil  War,  being  pending  case  No.  12,837 
Cong.,  in  the  court  of  claims,  and  in  continu- 
ation of  said  claim,  and  in  consideration  of 
their  professional  services  in  the  prosecution 
of  said  claims,  I  hereby  agree  to  pay  them  aa 
a  fee  a  sum  equal  to  fifty  per  cent  (50%)  of 
the  amount  which  may  be  [104]  collected 
upon  said  claim,  said,  fee  to  be  a  lien  on  any 
warrant  that  may  be  issued  in  payment  of 
said  claim. 

Witness  my  Iiand  this  26th  day  of  April, 
1907,  in  the  county  of  Madison,  State  of  Ala- 
bama. 

(Signed)   Ursula  Ragland  Erakine. 


District    of    Columbia    Court    of    Appeals —      Witness  to  signature* 

December  3,  1917.  A.  R.  Erskine. 
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Attorneys  —  Regulation,  of  Fees  — 
Claims  against  Ocvernment  —  Va- 
lidity of  Statute. 

So  much  of  the  Act  of  March  4,  1916  (38 
St.  L.  996,  ch.  140,  §  4)  as  provides  that  not 
more  than  twenty  per  cent  of  the  sum  tliereby 
appropriated   to  the   payment  of   civil   war 


Plaintiffs  aver  in  the  bill  that  they  dili- 
gently prosecuted  the  claim  to  judgment  in 
the  court  of  claims;  and  after  certification 
of  the  findings  of  the  court  to  Congress,  where 
they  lay  for  several  years  awaiting  action. 
Congress,  by  Act  of  March  4,  1915  (38  Stat, 
at  L.  962,  chap.  140),  appropriated  the  total 
sum  of  $6,510  in  satisfaction  of  the  claims 
of  Mrs.  Erskine  and  her  two  coclaimants,  be- 


NEWMAN  T. 

47  App.  Va9. 

ing  the  amount  found  due  by  the  court  of 
claims.  After  the  bill  was  filed,  and  while 
the  case  was  awaiting  trial,  Mrs.  Erskine 
died,  and  defendant  Sue  Erskine  Newman  was 
duly  substituted  as  administratrix  of  her 
estate.  Plaintiffs  pray  that  process  issue; 
that  defendant  Newman  be  enjoined  from  re- 
ceiving from  the  United  States  government 
a  warrant  for  the  sum  of  $1,836.66,  being  the 
share  of  the  appropriation  belonging  to  Mrs. 
Erskine;  that  defendants  McAdoo  and  Burke 
be  restrained  from  paying  the  same;  that  a 
receiver  be  appointed;  that  McAdoo  and 
Burke  be  directed  to  pay  said  sum  of  money 
into  the  registry  of  the  court  to  await  the 
further  orders  of  the  court;  that  a  rule  issue 
requiring  defendants  to  show  cause  why  in- 
junction should  not  issue;  that  a  decree  be 
entered  to  the  effect  that  plaintiffs  are  en- 
titled to  recover  from  defendant  Newman  the 
sum  of  $918.33  (being  50  per  cent  of  the  share 
of  Mrs.  Erskine),  with  costs;  and  that  plain- 
tiffs be  decreed  to  have  an  equitable  lien  upon 
said  fund,  and  for  general  relief. 

Defendants  filed  a  motion  to  dismiss  the 
bill,  which,  on  hearing,  was  denied;  and,  de- 
fendants refusing  to  further  plead,  a  decree 
was  entered  requiring  that  defendants  Mc- 
Adoo and  Burke  pay  the  amount  into  the 
registry  of  the  court,  as  prayed;  that,  upon 
compliance  with  the  order,  they  be  dismissed 
without  delay;  that  plaintiffs  have  and  re- 
cover from  the  defendant  [105]  Newman  the 
full  amoimt  claimed,  with  costs;  that  they 
be  paid  the  same  by  the  clerk  of  the  court  out 
of  the  money  so  deposited,  and  that  the  bal- 
ance be  paid  over  to  defendant  Newman. 

All  the  averments  of  the  bill  as  to  the  mak- 
ing of  the  contract  and  the  performance  of 
the  services  by  plaintiffs  are  admitted  by  the 
motion  to  dismiss.  The  sole  question  reserved 
by  this  appeal  is  the  constitutionality  uf  sec- 
tion 4  of  the  Act  of  Congress  making  the  ap- 
propriation in  question,  which  provides: 
"That  no  part  of  the  amount  of  any  item  ap- 
propriated in  this  bill  in  excess  of  20  per  cent 
thereof  shall  be  paid  or  delivered  to  or  received 
by  any  agent  or  agents,  attorney  or  attorneys 
ou  account  of  services  rendered  or  advances 
made  in  connection  with  said  claim.  It  shall 
be  unlawful  for  any  agent  or  agents,  attorney 
or  attorneys  to  exact,  collect,  withhold  or 
receive  any  sum  which  in  the  agojrcgate  ex- 
ceeds 20  per  cent  of  the  amount  of  any  item 
appropriated  in  this  bill  on  account  of  serv- 
ices rendered  or  advances  made  in  connection 
with  said  claim,  any  contract  to  the  contrary 
notwithstanding.  Any  person  violating  the 
nrovisions  of  this  act  shall  be  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction  there- 
of shall  be  fined  in  any  sum  not  exceeding  $1,- 
000."  It  will  be  observed  that  this  act  ex- 
pressly prohibits  the  receipt  by  attorneys  of 
any  amount  greater  than  20  per  cent  of  the 
sum  appropriated,  whether  payment  be  made 
Ann.  Cas.  1918E. — 34. 
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from  such  or  any  other  fund,  and  therefore 
it  impliedly  prohibits  the  claimant  from  pay- 
ing in  any  manner,  for  services  rendered,  a 
sum  greater  than  that  specified  in  the  act. 

John  E,  Laskey  and  Uabry  C  Van  Fleet 
for  appellants. 

Ida  M,  M oyer 8,  Charles  F.  Consaul,  Jack- 
son H.  Ralston  and  J-oseph  W.  Bailey  for 
appellees. 

[108]  Van  Obsdel,  J.  {after  stating  the 
facts). — ^The  validity  of  plaintiffs'  contract 
is  not  questioned.  Indeed,  such  contracts 
have  the  express  sanction  of  law.  U.  8.  Rev. 
Stat.  sec.  823,  Comp.  Stat.  1916,  sec.  1375 
[2  Fed.  St.  Ann.  2d  ed.  624].  Similar  con- 
tracts have  been  upheld  frequently  by  the 
courts.  Wylie  v.  Coxe,  15  How.  415,  14  U.  S. 
(L.  ed.)  753;  Taylor  v.  Bemiss,  110  U.  S. 
42,  28  U.  S.  (L.  ed.)  64,  3  S.  Ot.  441;  Nutt 
V.  Knut,  200  U.  S.  12,  60  U.  S.  (L.  ed.)  348, 
26  S.  Ct.  216;  McGowan  v.  Parish,  237  U.  S. 
285,  59  U.  S.  (L.  ed.)  955,  35  S.  Ct.  543; 
Roberts  v.  Consaul,  24  App.  Cas.  (D.  C.)  551. 
In  the  latter  case  this  court  said:  "Per- 
sons having  claims  against  the  United  States 
that  must  be  collected  through  proceedings 
in  the  court  of  claims  are  practically  com- 
pelled, in  the  majority  of  cases,  to  employ 
attorneys  and  contract  with  them  for  fees 
contingent  upon  success.  Such  contracts  are 
not  unlawful,  and  may  be  enforced  accord- 
ing to  their  terms  where  fair  and  reasonable. 
Taylor  v.  Bemiss,  110  U.  S.  42,  45,  28  U.  S. 
(L.  ed.)  64,  65,  3  S.  Ct.  441." 

The  claim  of  Mrs.  Erskine  was  for  the 
value  of  property  taken  by  the  United  States 
military  forces  during  the  Civil  War.  It 
therefore  constituted  a  valid,  subsisting  debt 
of  the  government.  While  it  is  true  that  the 
Sovereign  cannot  be  sued  except  by  its  con- 
sent, such  consent  was  given  in  this  instance, 
and  a  tribunal  was  designated  to  which  the 
claimant  could  resort  to  have  her  rights  ad- 
judicated. Suit  was  brought  in  the  court  of 
claims  under  what  is  known  as  the  Tucker 
Act  (24  Stat,  at  L.  505,  chap.  359  [see  5 
Fed.  St.  Ann.  2d  ed.  649]).  The  case  was 
there  prosecuted  by  plaintiffs  pursuant  to 
their  contract,  and  the  amount  due  from  the 
government  to  claimant  was  duly  found  and 
certified  [109]  to  Congress  for  payment  by 
appropriation.  It  was  not,  therefore,  a  mere 
bounty  or  gratuity,  in  respect  of  the  pay- 
ment of  which  no  obligation  whatever  is  im- 
posed upon  the  government.  Congress,  in  re- 
spect of  this  claim,  as  well  as  of  other  claims 
embraced  in  the  War  Claims  Act  of  March  4, 
1915,  was  called  upon  to  discharge  a  debt  of 
the  United  States, — a  duty  imposed  by  the 
Constitution,  which,  in  express  terms,  for- 
bids the  taking  of  private  property  for  public 
use  without  just  compensation. 
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'  But  does  the  provision  of  the  War  Claims 
Act  under  consideration  abridge  the  liberty 
of  contract  granted  the  citizen  by  the  Consti- 
tution? The  word  "contract"  does  not  ap- 
pear ^  in  the  5th  Amendment,  but  the  word 
"liberty"  therein  used  has  a  much  broader 
meaning  than  the  mere  absence  of  physical 
duress.  "The  liberty  mentioned  in  that 
amendment  means  not  only  the  right  of  the 
citizen  to  be  free  from  the  mere  physical 
restraint  of  his  person,  as  by  incarceration, 
but  the  term  is  deemed  to  embrace  the  right 
of  the  citizen  to  be  free  in  the  enjoyment  of 
all  his  faculties;  to  be  free  to  use  them  in 
all  lawful  ways;  to  live  and  work  where  he 
will;  to  earn  his  livelihood  by  any  lawful 
calling;  to  pursue  any  livelihood  or  avocation, 
and  for  that  purpose  to  enter  into  all  con- 
tracts which  may  be  proper,  necessary,  and 
essential  to  his  carrying  out  to  a  successful 
conclusion  the  purposes  above  mentioned." 
Allgeyer  v.  Louisiana,  165  U.  S.  678,  589,  41 
U.  S.  (L.  ed.)  832,  835,  17  S.  Ct.  427.  To 
the  same  effect  are  the  decisicns  in  Williams 
v.  Fears,  179  U.  S.  270,  274,  45  U.  8.  (L.  ed.) 
186,  188,  21  S.  Ct.  128;  U.  S.  v.  Joint  Traffic 
Assoc.  171  U.  S.  505,  672,  43  U.  S.  (L.  ed.) 
259,  288,  19  S.  Ct.  25;  Addyston  Pipe,  etc. 
Co.  V.  U.  S,  175  U.  S.  211,  44  U.  S.  (L.  ed.) 
136,  20  S.  Ct.  96. 

The  terms  "liberty"  and  "property"  as 
used  in  the  Constitution  are  of  similar  im- 
port.  It  is  difficult  to  define  "liberty  of  ac- 
tion" without  invading  the  domain  of  prop- 
erty rights.  The  right  to  contract  is  both  a 
liberty  and  a  property  right.  Freedom  of 
action  involves  the  right  to  make  and  enforce 
contracts,  and  included  in  this  right  is  the 
right  to  acquire  and  dispose  of  property.  The 
claim  of  Mrs.  Erskine  before  the  passage  of 
[IIQ]  the  War  Claims  Act  was  property  of 
a  character. which  she  could  have  disposed  of 
by  will.  With  the  approval  of  the  bill  ap- 
propriating for  its  payment  the  proceeds, 
were  property  the  payment  of  which  could  be 
enforced  by  mandamus.  U.  S.  v.  MacVeagh, 
214  U.  S.  124,  63  U.  S.  (L.  ed.)  936,  29  S. 
Ct.  556.  Likewise  was  the  contract  plaintiffs' 
property.  This  is  true  whether  the  act  be 
construed,  as  we  have  held,  as  prohibiting 
the  receipt  by  plaintiffs,  irrespective  of  the 
source  from  which  it  is  paid,  of  the  portion 
of  the  fee  contracted  for  in  excess  of  20  per 
cent  of  the  amount  appropriated,  or  merely  as 
depriving  them  of  their  lien  on  the  particular 
fund,  leaving  unaffected  their  right  to  sub- 
ject other  property  of  defendant  to  the  pay- 
ment of  such  fee.  The  provision  of  the  con- 
tract for  a  lien  creates  a  valid  right,  and,  as 
such,  is  entitled  to  the  same  protection  as  any 
other  legal  right  created  thereby.  It  may 
well  be  that,  in  many  of  these  war  claims 
cases,  the  claimants  have  no  property  other 
than    the   fund    recovered;    and    to   deprive 


counsel  of  the  right  to  enforce  their  contracted 
for  compensation  out  of  those  funds  would, 
in  effect,  render  them  valueless.  The  con- 
tract here  had  been  executed  so  far  as  plain- 
tiffs were  concerned.  As  this  court  said  in 
Roberts  v.  Consaul,  24  App.  Cas.  (D.  C.)  560, 
where  a  similar  contract  was  involved:  "The 
services  of  the  attorney,  as  contracted  for, 
were  performed  and  the  consideration  there- 
for earned  when  the  judgment  was  recovered. 
All  that  remained  for  him  to  do,  if  permitted, 
was  to  receive  the  draft  for  the  appropriation 
made  by  Congress  for  the  payment  of  the 
judgment."  The  Supreme  Court  went  further 
in  McGowan  v.  Parish,  237  U.  S.  285,  59  U. 
S.  (L.  ed.)  965,  35  S.  Ct.  543.  McGowan  had 
been  employed  under  a  contingent  fee  con- 
tract to  prosecute  the  claim  of  Parish.  Be- 
fore completion  of  the  case  Parish  employed 
other  counsel  and  attempted  to  dispense  with 
McGowan's  services.  The  court  upheld  the 
right  of  the  executrix  of  McGowan  to  recover 
on  the  contract.  Such  a  contract  must  be 
property,  for  an  executor  takes  nothing  by 
virtue  of  his  appointment  but  property  be- 
longing to  the  testator.  In  Williams  v. 
Heard,  140  U.  S.  529,  35  U.  S.  (L.  ed.)  550, 
11  S.  Ot.  885,  the  court,  speaking  of  the  valid- 
ity of  a  claim  for  a  portion  of  the  fund 
[111]  paid  by  Great  Britain  to  the  United 
States  as  the  result  of  the  settlement  of  the 
Alabama  claims,  said:  "The  claims  in  this 
case  differ  very  materially  from  a  claim  for  a 
disability  pension,  to  which  they  are  sought 
to  be  likened.  They  are  descendible;  are  ft 
part  of  the  estate  of  the  original  claimants 
which,  in  case  of  their  death,  would  pass  to 
their  personal  representatives  and  be  distrib- 
utable as  assets;  or  might  have  been  devised 
by  will;  while  a  claim  for  a  pension  is  per- 
sonal, and  not  susceptible  of  passing  by  will, 
or  by  operation  of  law,  as  personalty." 

But  it  is  insisted  that  the  inhibition  of  the 
14th  Amendment  to  the  Constitution  against 
the  impairment  of  contracts  is  a  limitation 
upon  the  legislatures  of  the  States,  and  not 
upon  Congress.  Unquestionably,  Congress 
may  indirectly  and  incidentally  impair  the 
obligations  of  a  contract.  The  power  of  Con* 
gress,  however,  to  impair  or  modify  contracts 
is  confined  to  those  instances  where  Congress 
has  been  vested  with  the  power  to  control  or 
regulate  out  of  considerations  of  public  pol- 
icy  the  matters  to  which  the  contract  relates. 
"As  a  result  of  the  complete  power  of  Con- 
gress over  foreign  commerce,  it  necessarily 
follows  that  no  individual  has  a  vested  ri|^t 
to  trade  with  foreign  nations,  which  is  so 
broad  in  chaxacter  as  to  limit  and  lestriot  tha 
power  of  Congress  to  determine  what  articles 
of  merchandise  may  be  imported  into  this 
country  and  the  terms  upon  which  a  right  to 
import  may  be  exercised.  This  being  true,  it 
results  that  a  statute  which  restrains   the 
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introduction  of  particular  goodB  into  the 
United  States  from  considerations  of  public 
policy  does  not  violate  the  due  process  clause 
of  the  Constitution."  Buttfield  v.  Stranahan, 
192  U.  S.  470,  48  U.  S.  (L.  ed.)  525,  24  & 
Ct.  349. 

This  brings  us  to  the  authorities  relied 
upon  by  defendants  in  this  case.  Sinking- 
Fund  Cases,  99  U.  S.  700,  727,  25  U.  S. 
<L.  ed.)  496,  504,  involved  the  power  of  Con- 
gress to  require  the  railroad  companies  to 
create  a  sinking  fund  for  redemption  of  their 
bonds  upon  which  the  government  had  loaned 
its  credit  and  was  liable.  The  majority  opin- 
ion of  the  court  upheld  the  enactment  on  the 
groimd  that  CX>ngres8  had  retained  the  right 
to  alter  or  amend  the  charter  under  which  the 
companies  acquired  their  rights  from  the  Fed- 
eral government.  The  court,  [112]  however, 
confined  the  right  of  Congress  by  legislation 
to  interfere  with  private  rights,  to  cases  in- 
volving governmental  purposes.  Defining  this 
power  the  court  said:  "The  United  States 
cannot  any  more  than  a  State  interfere  with 
private  rights,  except  for  legitimate  govern- 
mental purposes.  They  are  not  included  with- 
in the  constitutional  prohibition  which  pre- 
vents States  frMu  passing  laws  impairing  the 
obligation  of  contracts,  but  equally  with  the 
States  they  are  prohibited  from  depriving 
persons  or  corporations  of  property  without 
due  process  of  law.  .  .  .  That  this  power 
has  a  limit,  no  one  can  doubt.  All  agree  that 
it  cannot  be  used  to  take  away  property  al- 
ready acquired  under  the  operation  of  the 
charter.  .  .  .  Giving  full  effect  to  the 
principles  which  have  thus  been  authoritative- 
ly stated,  we  think  it  safe  to  say  that  what- 
ever rules  Congress  might  have  prescribed 
in  the  original  charter  for  the  governknent  of 
the  corporation  in  the  administration  of  its 
affairs,  it  retained  the  power  to  establish 
by  amendment.  In  so  doing  it  cannot  undo 
what  has  already  been  done,  and  it  cannot 
unmake  contracts  that  have  already  been 
made,  but  it  may  provide  for  what  shall  be 
4one  in  the  future,  and  may  direct  what  prep- 
aration shall  be  made  for  the  due  perform- 
ance of  contracts  already  entered  into.  It 
might  originally  have  prohibited  the  borrow- 
ing of  money  on  mortgage,  or  it  might  have 
said  that  no  bonded  debt  should  be  created 
without  ample  provision  by  sinking  fund  to 
meet  it  at  maturity.  Not  having  done  so  at 
first,  it  cannot  now  by  direct  legislation  va- 
cate mortgages  already  made  under  the  pow- 
ers originally  granted,  nor  release  debts  al- 
ready contracted.  A  prohibition  now  against 
contracting  debts  will  not  avoid  debts  al- 
ready incurred.  An  amendment  making  it 
unlawful  to  issue  bonds  payable  at  a  distant 
day,  without  at  the  same  time  establishing  a 
fund  for  their  ultimate  redemption,  will  not 
invalidate  a  bond  already  out.    All  such  legis- 


lation will  be  confined  in  its  operation  to  the 
future."  What  Congress  attempted  in  the 
present  act  is  just  what  the  court  said  in 
the  Sinking-Fund  Cases  could  not  be  done, — 
"release  debts  already  contracted"  or  "avoid 
debts  already  incurred." 

The  Legal  Tender  Cases,  12  Wall.  457,  20 
U.  S.  (L.  ed.)  287,  relied  upon  by  counsel  for 
defendants,  involved  the  power  of  Congress 
[113]  to  m^e  United  States  Treasury  notes 
a  legal  tender  in  payment  of  debts  between 
individuals.  The  decision  turned  largely  up- 
on the  power  of  Congress  to  coin  money  and 
regulate  its  value,  borrow  money  and  emit 
bills  of  credit.  This  being  an  express  consti- 
tutional power  delegated  to  Congress,  the 
court  will  not  attempt  to  define  or  limit  Con- 
gi'ess  in  the  means  employed  to  carry  out  the 
constitutional  object.  The  court,  however, 
held  that  the  act  did  not  impair  contracts; 
since,  when  persons  enter  into  contracts,  they 
are  presumed  to  do  so  with  full  knowledge  of 
the  power  of  Congress  to  regulate  coinage, 
and  will  be  presumed  to  agree  for  payment  in 
legal  money  at  the  date  of  payment.  Speak- 
ing of  the  limitations  upon  Congress  the  court 
said :  "We  have  been  asked  whether  Congress 
can  declare  that  a  contract  to  deliver  a  quan- 
tity of  grain  may  be  satisfied  by  the  tender 
of  a  less  quantity.  Undoubtedly  not.  But 
this  is  a  false  analogy.  There  is  a  wide  dis- 
tinction between  a  tender  of  quantities,  or  of 
specific  articles,  and  a  tender  of  legal  values. 
.  .  .  It  cannot,  therefore,  be  maintained 
that  the  legal  tender  acts  impaired  the  obli- 
gation of  contracts." 

That  the  L^al  Tender  Act  was  not  re- 
garded by  the  Supreme  Court  as  impairing 
the  obligations  of  contracts  is  clear  from  the 
ruling  in  Trebilcock  v.  Wilson,  12  Wall.  687, 
20  U.  S.  (L.  ed.)  460.  There  the  contract, 
made  before  the  passage  of  the  act,  called 
for  the  payment  of  a  certain  amount  "in 
specie;"  and  the  court  held  that  payment 
could  not  be  enforced  in  treasury  notes,  as 
could  be  done  where  tlie  contract  called  merely 
for  the  payment  of  a  certain  sum  of  money 
without  specifying  "specie."  It  was  also  held 
in  the  earlier  case  of  Bronson  v.  Rodes,  7 
Wall.  229,  19  U.  S.  (L.  ed.)  141,  that,  where 
a  contract  called  for  payment  "in  gold  and 
silver  coin,  lawful  money  of  the  United 
States,"  it  must  be  paid  in  coin. 

Cbunsel  for  defendants  also  rely  upon  the 
case  of  Atlantic  Coast  Line  R.  Co.  v.  River- 
side Mills,  219  U.  S.  186,  65  U.  S.  (L.  ed.) 
167,  31  L.R.A.(N.S.)  7,  31  S.  Ct.  164,  involv- 
ing the  constitutionality  of  the  Carmack 
Amendment  to  the  Interstate  Commerce  Act 
(34  Stat,  at  L.  584,  595,  chap.  3591,  4  Fed. 
St.  Ann.  [2d  ed.]  506),  whereby  the  initial 
carrier  was  made  liable  for  loss  or  damage  of 
goods  shipped  over  [114]  its  line  and  the 
lines  of   connecting  carriers.     The  decision 
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turned  upon  the  constitutional  power  ex- 
pressly conferred  upon  Oongress  to  regulate 
interstate  commerce.  But  this  act  was  pro- 
spective and  prohibited  only  future  contracts ; 
and  the  contract  under  consideration,  having 
been  made  after  the  enactment  of  the  law, 
came  clearly  within  its  provisions.  Stress 
was  laid  upon  the  expression  of  the  court  to 
the  effect  "that  there  is  no  such  thing  as  ab- 
solute freedom  of  contract/'  But  the  context 
discloses  that  the  statement  was  addressed  to 
''contracts  which  contravene  public  policy" 
or  which  "injuriously  affect  public  interest." 
Had  the  contract  there  involved  been  made 
prior  to  the  passage  of  the  Garmack  Amend- 
ment, it  is  safe  to  assume  from  the  language 
of  the  opinion  that  the  conclusion  reached  by 
the  court  would  have  been  different. 

This  brings  us  to  the  specific  cases  wherein 
Congress  has  limited  counsel  fees.  The  limi- 
tation as  to  pension  cases  is  found  in  the 
Act  of  Congress  of  June  20,  1878  (20  Stat, 
at  L.  243,  chap.  367),  which  provides:  "It 
shall  be  unlawful  for  any  attorney,  agent  or 
other  person  to  demand  or  receive  for  his 
services  in  a  pension  case  a  greater  sum  than 
$10.  No  fee  contract  shall  hereafter  be  filed 
with  the  Commissioner  of  Pensions  in  any 
case.  In  pending  cases  in  which  a  fee  con- 
tract has  heretofore  been  filed,  if  the  pension 
shall  be  allowed,  the  Commissioner  of  Pen- 
sions shall  approve  the  same  as  to  the  amount 
of  the  fee  to  be  paid  at  the  amount  specified 
in  the  contract." 

Interpreting  this  act  the  court,  in  Frisbie 
V.  U.  S.  167  U.  S.  160,  39  U.  S.  (L.  ed.)  657, 
lo  S.  Ct.  586,  said:  "The  pension  granted 
by  the  government  is  a  matter  of  bounty. 
'No  pensioner  has  a  vested  legal  right  to  his 
pension.  Pensions  are  the  bounties  of  the 
government,  which  Congress  has  the  right  to 
give,  withhold,  distribute,  or  recall,  at  its  dis- 
cretion. Walton  v.  Cotton,  19  How.  355,  15 
I'.  S.  (L.  ed.)  658.*  United  States  v.  Teller, 
107  U.  S.  64,  68,  27  U.  S.  (L.  ed.)  352,  364, 
2  S.  Ct.  39.  Oongress,  being  at  liberty  to 
give  or  withhold  a  pension,  may  prescribe 
who  shall  receive  it,  and  determine  all  the 
circumstances  and  conditions  under  which 
any  application  therefor  shall  be  prosecuted. 
No  man  has  a  legal  right  to  a  pension,  and 
[115]  no  man  has  a  legal  right  to  interfere 
in  the  matter  of  obtaining  pensions  for  him- 
self or  others.  The  whole  control  of  that 
matter  is  within  the  domain  of  Congressional 
power.  U.  S.  v.  Hall,  98  U.  S.  343,  25  U.  S. 
(L.  ed.)  180.  Having  power  to  legislate  on 
this  whole  matter,  to  prescribe  the  conditions 
under  which  parties  may  assist  in  procuring 
pensions,  it  has  the  equal  power  to  enforce 
by  penal  provisions  compliance  with  its  re- 
quirements." 

In  two  important  particulars  are  pension 
cases  distinguishable  from  the  one  at  bar. 


A  pension  is  a  gratuity,  while  the  claim  iiere 
is  a  valid  debt  of  the  government.  The  Pen- 
sion Act,  limiting  counsel  fees,  is  prospective^ 
and  all  contracts  filed  at  the  date  of  the  act 
with  the  Commissioner  of  Pensions  in  accord- 
ance with  section  4786,  Rev.  Stat.  Comp.  Stat. 
1916,  sec.  9116  [7  Fed.  St.  Ann.  2d  ed.  1056], 
were  preserved,  with  direction  to  the  Com- 
missioner to  give  them  effect  according  to 
their  terms;  while  here  existing  contracts 
are  stricken  down,  and  an  attempt  to  carry 
them  into  effect  is  made  a  misdemeanor.  The 
court  in  the  Frisbie  case  distinguishes  a  pen- 
sion claim  as  not  constituting  a  legal  claim 
or  demand  against  the  government.  "No 
man  has  a  legal  right  to  a  pension,  and  no 
man  has  a  legal  right  to  interfere  in  the  mat- 
ter of  obtaining  pensions  for  himself  or 
others,"  implying  clearly  that  in  a  claim  for 
private  property  taken  for  public  use  a  claim- 
ant would  have  a  legal  claim  and  the  un- 
trammeled  right  to  contract  with  a  lawyer 
to  represent  him  in  securing  its  recovery. 

To  the  same  effect  is  the  Act  of  December 
22,  1911  (37  Stat,  at  L.  47,  49,  chap.  6  [9 
Fed.  St.  Ann.  2d  ed.  1233] ),  relating  to  claims 
of  soldiers  for  back  pay  and  bounty,  which 
provided  that  no  attorney  should  denuind  or 
receive  any  fee  in  connection  with  any  claim 
"filed  after  the  passage  of  this  act."  These, 
like  pensions,  are  not  l^al  obligations  of  the 
government,  but  mere  .gratuities;  and  Con- 
gress again  limits  the  exercise  of  its  power 
to  the  future,  preserving  the  integrity  of  ex- 
isting contracts. 

The  last  class  of  cases  in  which  limitations 
of  this  sort  are  found  is  Indian  depredation 
claims.  (26  Stat,  at  L.  851,  chap.  538  [2 
Fed.  St.  Ann.  2d  ed.  240].)  These  claims  are 
not  legal  demands  against  the  United  States. 
The  government  provided  a  tribunal  in  which 
persons  [116]  who  had  lost  property  at  the 
hands  of  anv  of  the  Indian  tribes  at  a  time 
when  the  Indians  were  in  amity  with  the 
United  States  might  present  their  claims  and 
have  them  adjudicated.  True,  the  judgments 
are  against  the  United  States,  but  they  are 
chargeable  against  the  funds  of  the  Indians 
in  the  Treasury.  But,  as  in  the  other  bounty 
or  gratuity  cases  cited,  the  limitation  applied 
to  the  future,  in  that  it  was  part  of  the 
act  authorizing  claimants  to  present  their 
claims  in  the  court  of  claims  for  adjudication. 
It  was  part  of  the  act  permitting  the  goyern' 
ment  to  be  sued  in  this  class  of  cases.  What 
effect  such  a  limitation  would  have  had  if 
it  had  been  embraced  in  the  Tucker  Act,  to 
apply  to  all  cases  prosecuted  thereunder,  it 
is  unnecessary  to  decide,  since  no  such  provi- 
sion exists.  But  that  situation  is  essential 
before  any  analogy  can  be  drawn  between  the 
present  act  and  the  Indian  Depredation  Act. 

This  brings  us  to  the  case  of  Ball  v.  Hal- 
sell,  161  U.  S.  72,  40  U.  S.   (L.  ed.)  622.  16 
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S.  Ct.  554,  strongly  relied  upon  by  defend- 
ants. Ball  sued  Halsell  on  the  following 
contract: 

We,  the  undersigned  parties  of  the  first 
part,  do  hereby  constitute  and  appoint  Thom- 
as Ball  our  lawful  attorney  to  receive,  and 
to  make,  sign,  and  give  all  necessary  acquit* 
tances  and  receipts  for,  one  half  of  all  money 
which  may  be  received  by  him  as  our  at- 
torney at  law,  for  prosecuting  claims  against 
the  United  States  government,  on  account  of 
the  depredations  of  the  Commanche  and 
Kiowa  Indians  on  our.  property  of  horses, 
mules,  and  cattle  in  the  State  of  Texas.  Said 
one  half  being  the  amount  agreed  by  us  to 
pay  him  of  all  that  he  may  recover  of  said 
government  for  said  depredations. 

Given  under  our  hands  this  22d  day  of 
May,  A.D.,  1874. 

J.  G.  Halsell. 

Ball  presented  in  1875  a  claim  of  Halsell's 
to  the  Department  of  the  Interior,  and 
prosecuted  it  before  the  Department,  secur- 
ing a  recommendation  for  the  payment  of 
$19,625  to  Halsell  for  the  depredations  al- 
leged in  the  contracts  No  appropriation  was 
ever  made  to  pay  the  sum  awarded.  After 
the  passage  of  the  Indian  Depredation  Act, 
Ball  brought  suit  in  the  court  o|  [117] 
claims  and  secured  judgment  for  Halsell  ia 
the  amount  of  $17,720,  the  court  awarding 
Ball  an  attorney's  fee  of  $1,500.  Hence, 
Ball  sued  to  recover  the  balance  of  one  half 
of  the  amount  for  which  judgment  was 
awarded. 

The  Indian  Depredations  Act  must  be  con- 
strued either  as  taking  away  the  former 
remedy  before  the  Interior  Department  or 
as  granting  an  additional  remedy,  either  of 
which  Congress  had  power  to  do.  If  it  took 
away  the  former  remedy,  then  Ball's  con- 
tract fell;  if  it  only  created  an  additional 
remedy,  Ball  had  the  option  of  pursuing  the 
old  remedy,  upon  which  there  was  no  limi- 
tation as  to  the  amount  of  fees  that  might 
be  charged,  or  he  had  the  option  of  accept- 
ing the  new  remedy  subject  to  all  the  terms 
which  it  imposed.  He  did  the  latter,  and 
the  court  held  that  he  was  subject  to  the 
limitations  of  the  act. 

But  the  discussion  so  far,  is  on  the  as- 
sumption that  Ball  had,  but  for  the  provi- 
sions of  the  act,  a  valid,  enforceable  con- 
tract But  his  contract  could  not  have  been 
enforced  if  no  limitation  as  to  attorneys' 
fees*  had  been  placed  in  the  Depredation  Act. 
The  contract  amounted  to  an  assignment  of 
one  half  of  the  claim,  which  is  especially 
forbidden  by  statute.  Disposing  of  the  case 
the  court  said:  **But  in  the  present  case, 
as  has  been  seen,  the  original  agreement 
was  contrary  to  the  express  terms  of  the 
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Act  of  Congress  of  1853.  That  agreement 
cannot,  as  it  appears  to  us,  be  construed  as  a 
promise  the  the  principal  to  pay  to  the  at- 
torney any  sum  whatever,  except  out  of 
money  recovered  and  received  by  the  attorney 
from  the  United  States.  The  Act  of  Con- 
gress of  1891  expressly  declared  void  *all 
contracts  heretofore  made  for  fees  and  al- 
lowances to  claimants'  attorneys.'  This  act 
was  passed  before  the  attorney  had  either 
recovered  or  received  any  money  upon  the 
principal's  claim  against  the  United  States. 
The  act  did  not  recognize  either  the  lawful- 
ness or  the  amount  of  the  claim,  or  make  any 
appropriation  for  its  payment.  But  it  pro- 
vided for  its  ascertainment  and  adjudication 
by  judicial  proceedings,  and  for  the  allow- 
ance, by  the  judgment  in  those  proceedings, 
of  a  reasonable  compensation  to  the  attorney. 
The  restriction  of  the  compensation  of  at- 
torneys to  the  amounts  so  allowed  by  the 
court  was  one  of  the  terms  and  conditions 
upon  which  tlie  United  States  consented  to 
be  sued." 

[118]  Thus,  it  will  be  observed  that  Ball 
had  an  invalid  contract  upon  which  he  could 
not  have  recovered  if  there  had  been  no  limi* 
tation  in  the  Indian  Depredation  Act.  The 
claim  he  recovered  was  not  a  legal  demand 
against  the  government.  Hence,  Congress 
could  place  any  limitation  upon  the  right 
of  recovery  it  saw  fit.  In  other  words,  Hal- 
sell's  claim  was  not  property  until  the  ap- 
propriation was  made  for  its  payment,  while 
Mrs.  Erskine's  claim  was  property  from  the 
date  her  property  was  taken  by  the  military 
forces  of  the  United  States.  The  one  was 
a  gratuity,  concerning  the  payment  of  which 
no  legal  duty  was  imposed  upon  Congress; 
the  other  was  a  debt  of  the  government 
which  Congress  could  not  legally  refuse  to 
pay.  Plaintiff's  contract  was  a  chose  in  ac- 
Hon,  and,  therefore,  property  from  its  date. 
The  act  here  in  question  was  passed  after  the 
fee  had  been  earned  and  when  Congress  was 
preparing  to  pay  the  judgment  In  this 
respect  it  is  distinguishable  from  the  Ball 
case,  wherein, the  court  said:  "This  act  was 
passed  before  the  attorney  had  either  re- 
covered or  received  any  money  upon  the 
principal's  claim  against  the  United  States. 
The  act  did  not  recognize  either  the  lawful- 
ness of  the  amount  of  the  claim,  or  make  any 
appropriation  for  its  payment." 

The  act  in  question  is  retroactive,  in  that, 
instead  of  forbidding  future  contracts,  it 
reaches  back  and  strikes  down  existing  Isgal 
contracts  between  private  individuals, — con- 
tracts which  at  the  date  of  the  act  had  been 
fully  executed  by  the  attorneys.  It  also 
discriminates  against  attorneys  who  happen 
to  represent  claimants  whose  claims  were 
embraced  within  this  particular  War  Claims 
Act.    Reference  to  the  statutes  discloses  that 
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war  claimB  acts  have  been  passed  in  several 
instances  since  the  enactment  of  the  Tucker 
Act,  as  well  as  acts  for  the  payment  of  in- 
dividual claims,  yet  in  no  other  instance 
has  any  attempt  been  made  to  limit  the 
amount  of  attorneys'  fees  which  might  be 
cliarged.  "A  statute  would  not  be  constitu- 
tional .  .  .  which  should  select  particular 
individuals  from  a  class  or  locality,  and  sub- 
ject, them  to  peculiar  rules,  or  impose  upon 
them  special  obligations  or  burdens  from 
which  others  in  the  same  locality  or  class 
are  exempt.  .  .  .  Everyone  has  a  right  to 
demand  that  he  be  governed  by  general 
rules;  and  a  special  [11&]  statute  which, 
without  his  consent,  singles  his  case  out  aa 
one  to  be  regulated  by  a  different  law  from 
that  which  is  applied  ^to  all  similar  cases, 
would  not  be  legitimate  legislation,  but 
would  be  such  an  arbitrary  mandate  as  is 
not  within  the  province  of  free  governments." 
Oooley,  Const.  Lim.  6th  ed.  481,  483,  quoted 
with  approval  in  Mathews  r.  People,  202 
111.  389,  63  L.R.A.  73,  95  Am.  St.  Rep.  241, 
67  N.  £.  28.  Concretely  speaking,  what  was 
done  lawfully  by  counsel  in  war  claims  cases 
from  the  enactment  of  the  Tucker  Act  be- 
came a  misdemeanor  if  done  by  counsel  rep- 
resenting claims  in  the  present  act. 

But  more  serious  than  all  other  defects, 
the  act  under  consideration  is  an  attempt 
by  Congress  to  deprive  plaintiffs  of  their 
property  without  due  process  of  law.  An 
act  of  Congress  does  not  constitute  due  proc- 
ess of  law,  unless  it  be  to  lay  and  collect 
taxes,  duties,  imposts,  and  excises.  The 
powers  of  Congress  are  purely  legislative. 
They  are  neither  administrative  nor  judicial. 
This  constitutional  limitation  is  a  restric- 
tion upon  both  l^islative  and  executive 
power.  Due  process  of  law  means  the  regu- 
lar course  of  administration  through  the 
courts.  The  refusal  of  Congress,  in  the  exer* 
else  of  vested  power,  to  pay  a  just  debt  of 
the  government,  or  to  pay  a  less  amount 
than  is  due,  is  not  due  process  of  law.  In 
such  a  case  Congress  is  without  lawful  dis- 
cretion, and  any  action  short  of  full  justice 
is  the  exercise  of  arbitrary  power.  The  gov* 
ernment  has  no  more  right  to  repudiate  a 
just  debt  than  has  the  citizen.  It  logically 
follows  that  any  attempt  on  the  part  of  Con- 
gress in  the  payment  of  a  just  debt  of  the 
government,  ascertained  by  a  regularly  ap- 
pointed judicial  tribunal,  to  limit  the  credi- 
tor in  the  full  enjoyment  of  the  money  ap- 
propriated, or  to  exempt  the  fund  in  the 
hands  of  the  creditor  from  just  claims  to  the 
payment  of  which  it  might  be  otherwise  law- 
fully subjected,  would  not  be  due  process  of 
law,  but  the  mere  exercise  of  arbitrary  pow- 
er, unwarranted^  either  in  law  or  principle. 
Such,  we  think,  was  the  action  in  this  case. 
The  rights  of  plaintiffs  under  their  contract 


had  become  vested,  and  nothing  is  clearer 
than  that  Congress  is  without  power  by  di- 
rect legislation  to  destroy  or  modify  the 
obligations  of  a  contract  between  private 
individuals,  except  it  be  by  a  uniform  bank- 
ruptcy law,  which  power  Congress  expressly 
derives  from  [120]  the  Constitution.  Con- 
gress may,  in  the  exercise  of  vested  power, 
indirectly  affect  existing  contracts;  but  it 
has  no  power,  by  direct  enactment,  other- 
wise than  by  a  bankruptcy  law,  to  change 
the  terms  of  a  private  contract  whereby 
either  party  thereto  is  released  in  whole  or 
in  part,  from  his  obligations. 

When  Congress  attempted  to  rednce  the 
fee  called  for  by  plaintiffs'  contract,  it 
amounted  to  taking  their  property,  due  them 
under  a  private  valid  contract,  and  handing 
it  over  to  another.  If  this  is  not  depriva- 
tion of  liberty  and  property  without  due  proc- 
ess of  law,  it  would  be  dijficult  to  conceive 
of  a  case  where  the  inhibition  of  the  Con- 
stitution would  apply.  If  this  were  held  to 
be  valid  exercise  of  vested  power  by  Congress, 
the  liberty  and  property  rights  of  the  citi- 
zen would  be  subject  to  the  legislative  will. 
It  is  difficult  to  ooaceiye  of  &  more  danger* 
ous  or  tyrannical  system  of  government  than 
that  which  would  logically  spring  into  ex- 
istence if  the  legislative  fiat  were  held  to  be 
supreme.  ''That  governnoent  can  scarcely 
be  deemed  to  be  free,  where  the  rights  of 
property  are  left  solely  dependent  upon  the 
will  of  a  legislative  body,  vrithout  any  re- 
straint.  The  fundamental  maxims  of  a  free 
government  seem  to  require  that  the  rights 
of  personal  liberty  and  private  property 
should  be  held  sacred.  At  least,  no  oourt  of 
justice  in  this  country  would  be  warranted 
in  assuming  that  the  power  to  violate  and 
disregard  them — a  power  so  repugnant  to 
the  common  principles  of  justice  and  civil 
liberty — lurked  under  any  general  grant  of 
legislative  authority,  or  ought  to  be  im- 
plied from  any  general  expressions  of  the 
will  of  the  people."  Wilkinson  v.  Leiand,  2 
Pet.  627,  657,  7  U.  S.   (L.  ed.)   642,  663. 

It  follows  that  the  act  in  question  is  in 
conflict  with  the  limitations  of  the  Constitu- 
tion in  the  particulars  above  mentioned,  aiid^ 
therefore,  void. 

The  decree  is  affirmed,  with  costs. 

Affirmed. 

Smtth,  C.  J.  {diMenting). — ^I  regret  tiiat 
I  am  not  able  to  concur  in  the  judgment  of 
the  court:  First,  because  of  my  very  hig^ 
regard  for  the  opinion  of  my  associates 
formed  in  the  light  of  their  wide  Juridical 
experiences;  [121]  and,  seoond,  because  I 
think  the  appellees  have  earned  the  money 
which  they  claim;  but  I  cannot  of  eourae 
permit  these  considerations  to  aff(*ct  the  per- 
formance of  mv  dutv  as  I  see  it. 
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-^7  App.  Co« 

We  are  asked  to  declare  section  4  of  the 
Act  of  Congress  of  March  4,  1915,  invalid 
for  want  of  conBtitutional  power  to  pass  it. 
The  question  of  Congressional  authority, 
then,  is  the  question  at  issue.  No  other 
question  is  presented  by  Secretary  McAdoo 
and  Treasurer  Burke,  and  they  are  the  only 
appellants  who  appear  in  this  court.  Be- 
fore we  proceed  to  the  solution  of  the  prob- 
lem thus  raised,  we  must  ascertain  the  mean- 
ing of  the  attacked  section;  and  in  doing  this 
it  is  our  duty,  if  it  has  more  than  ono  sig- 
nification, to  give  to  it  such  interpretation, 
if  possible,  as  will  sustain  its  constitutional- 
ity. The  Supreme  Court  of  thfe  United 
States  has  said:  '^f  the  section  admits  of 
two  interpretations,  one  of  which  brings  it 
within,  and  the  other  presses  it  beyond,  the 
constitutional  authority  of  Congress,  it  will 
become  our  duty  to  adopt  the  former  con- 
struction; because  a  presumption  never 
ought  to  be  indulged  that  Congress  meant  to 
exercise  or  usurp  any  unconstitutional  au- 
thority, unless  that  conclusion  is  forced  upon 
the  court  by  language  altogether  unambigu- 
ons."  U.  S.  V.  Coombs,  12  Pet.  72-76,  9 
U.  S.  (L.  ed.)  1004r-1006.  If  possible  a  con- 
struction should  be  given  to  the  act  ''that 
will  render  it  free  from  constitutional  ob- 
jection." Marshall  v.  Grimes,  41  Miss.  27- 
31,  tippraved  in  Grenada  Coimty  ▼.  Borgden, 
112  U.  S.  261-266,  28  U.  S.  <L.  ed.)  704- 
706,  6  8.  Ct  125.  'The  elementary  rule. is 
that  every  reasonable  construction  must  be 
resorted  to  in  order  to  save  a  statute  from 
miconstitutionality."  Hooper  ▼.  California, 
155  U.  S.  648-657,  39  U.  S.  (L.  ed.)  297- 
301,  5  Int.  Com.  R^.  610,  15  S.  Ct.  207. 
''We  cannot  attribute  to  the  legislature,  un- 
less compelled  to  do  so  by  its  plain  words,  a 
purpose  to  pass  an  act  in  conflict  with  an 
act  of  Congress  on  a  subject  over  which  Con- 
gress is  given  authority  by  the  Constitution 
of  the  United  States."  Presser  v.  Illinois, 
116  U.  S.  252-269,  29  U.  8.  (L.  ed.)  615- 
620,  6  8.  Ct.  680. 

« 

Guided  by  this  rule,  and  reading  section 
4  in  connection  with  its  cognate  section,  let 
us  see  what  the  section  means.  Section  1 
[122]  of  the  same  act  provides  that  the  Sec- 
retary of  the  Treasury  is  "authorized  and 
directed  to  pay  out  of  any  money  in  the 
Treasury  not  otherwise  appropriated,  to 
claimants  in  this  act  named  the  several  sums 
appropriated  herein."  [38  Stat,  at  L.  962, 
chap.  140.]  Section  4  says  that  "no  part  of 
the  amount  of  any  item  appropriated  in  this 
bill  in  excess  of  20  per  cent  thereof  shall  be 
paid  or  delivered  to  or  received  by  any  agent 
or  agents,  attorney  or  attorneys  on  account 
of  services  rendered  or  advances  made  in 
connection  with  said  claim."  "Shall  be 
paid"  by  whom?  Manifestly,  by  the  Secre- 
tary of  the  Treasury.    He  is  first  directed  to' 
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j)Si}r  the  money  to  the  claimant  named  in  the 
act,  and  then  commanded  not  to  pay  any 
part  of  the  appropriation  in  excess  of  20  per 
cent  thereof  to  "any  agent  or  agents,  attor- 
ney or  attorneys,  on  accoimt  of  any  services 
rendered  or  advances  made  in  connection 
with  said  claim.*'  No  money  can  be  paid  out 
of  the  Treasury  of  the  United  States  ex- 
cept in  accordance  with  an  act  of  Congress, 
and  when  Congress  says  to  the  Secretary 
of  the  Treasury  that  he  shall  pay  a  given 
sum  to  a  named  person  and  forbids  him  to 
pay  it  to  anybody  else,  it  would  seem  that 
it  was  acting  within  its  constitutional  pow- 
er, and  that  the  Secretary  of  the  Treasury 
was  bound  to  obey.  None  the  less  the  lower 
court  by  its  judgment,  which  a  majority  of 
this  court  affirms,  directed  the  Secretary  of 
the  Treasury  to  pay  this  money,  not  to  the 
claimant,  but  to  another  person,  and  then 
required  that  person  to  pay  a  part  of  it  to 
the  appellees,  thus  in  effect  commanding  the 
Secretary  of  the  Treasury  to  ignore  an  ex- 
plicit act  of  Congress.  It  is  judgment  that, 
in  doing  so,  the  court  exceeded  its  author- 
ity. 

But  it  may  be  urged  that  this  is  too  nar- 
row a  basis  upon  which  to  place  a  judgment. 
I  do  not  think  so.  But  assume  for  the  mo- 
ment that  it  is,  and  that  the  act  should  be 
considered  from  another  angle,  namely,  that 
it  prohibits  the  claimant  from  paying  any- 
thing in  excess  of  the  20  per  cent  to  the 
attorneys;  that  they  are  forbidden  to  re- 
ceive more  than  20  per  cent,  and  that  any 
contract  purporting  to  authorize  them  to 
receive  more  is  by  virtue  of  the  act  invalid. 
So  considering  it,  does  the  act  render  the 
contract  unenforceable  for  all  purposes,  or 
merely  as  to  the  appropriation  made  by 
the  act?  Here  we  need  again  to  invoke 
[123]  the  rule  of  interpretation  mentioned 
above.  We  think  that  a  correct  construction 
of  the  act,  certainly  a  permissible  one,  would 
be  that  the  prohibition  relates  to  the  appro- 
priation only.  Congress  was  dealing  with 
the  appropriation,  and  nothing  else.  The 
first  sentence  of  section  4  prohibits  any  pay- 
ment out  of  the  appropriation  except  as 
therein  provided.  The  second  sentence  de- 
clares it  unlawful  for  any  person  to  with- 
hold or  receive  any  sum  out  of  the  appro- 
priation over  and  above  20  per  cent,  and 
makes  invalid  any  contract  to  the  contrary. 
Clearly  then,  in  my  judgment,  the  prohibi- 
tion relates  to  the  appropriation,  and  to 
nothing  else.  So  far  as  it  is  concerned,  the 
contract  has  no  effect;  but,  as  to  any  other 
resources  which  the  client  may  have,  there  is 
nothing  in  the  act  which  prohibits  the  en- 
forcement of  the  contract.  Nutt  v.  Knut^ 
200  U.  S.  21-20,  50  U.  S.  (L.  ed.)  348- 
352,  26  S.  Ct.  216;  Wright  v.  Tebbitts,  91 
U.  S.  262,  253,  23  U.  S.  (L.  ed.)  320,  321 
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This  brings  ua  to  the  inquiry  as  to  whether 
or  not  Congress  possessed  the  power  to  Bay 
upon  what  conditions  it  would  pay  the  claim 
for  which  the  appropriation  was  made.  To 
answer  we  are  not  required,  or  permitted,  to 
consider  the  wisdom  or  the  justice  of  the 
claim  itself  or  of  the  condition  attached. 
The  power  of  Congress  does  not  depend  upon 
such  things.  If  it  had  the  power  to  attach 
the  condition,  it  was  the  sole  judge  of  the 
wisdom  or  justice  of  the  condition.  Con- 
gress had  the  power  to  pay  a  part  of  this 
claim  or  to  refuse  to  pay  any  of  it.  This 
cannot  be  successfully  denied.  And  having 
that  power,  it  must  also  have  had  the  other 
power  to  say  upon  what  conditions  it  would 
pay.     The  whole  includes  the  part. 

Statutory  provisions  similar  to  the  one 
under  review  have  been  sustained  by  the 
courts.  In  Davis  v.  Com.  164  Mass.  241- 
243,  30  L.R.A.  743,  41  N.  E.  292,  a  case  in 
which  Mr.  Justice  Holmes,  now  of  the  Su- 
preme Court  of  the  United  States,  partici- 
pated, the  court  was  called  upon  to  con- 
sider such  a  provision.  Congress  had  passed 
an  act  to  reimburse  to  the  States  and  terri- 
tories certain  taxes  collected  under  a  former 
statute  of  the  United  States,  and  provided 
that  no  part  of  the  money  appropriated 
"shall  be  paid  out  ...  to  any  attorney 
or  agen£  under  any  contract  for  services  not 
existing  or  heretofore  made  between  the 
[124]  representative  of  «ny  State  or  territory 
and  any  attorney  or  agent."  The  State  of 
Massachusetts  employed  the  plaintiff  to  pre- 
sent its  claim,  and  agreed  to  pay  him  for 
his  services  2  per  cent  of  the  amount  which 
he  should  collect.  He  sued  to  recover  the 
contract  fee,  and  thus  was  raised  the  effect 
<jf  the  prohibitory  clause  just  set  out.  The 
court,  speaking  to  this  point,  said:  ''It 
may  be  conceded  that  Congress  in  appro- 
priating money  to  be  paid  out  of  the  Treas- 
urv  of  the  United  States  to  the  States  can 
impose  upon  it  any  trust  which  it  sees  fit, 
and  the  States,  if  they  accept  the  money, 
ar-e  bound  to  carry  these  trusts  into  effect.'* 
It  was  further  said  that,  since  the  clause  of 
the  plaintiff's  contract  providing  for  com- 
pensation was  "a  subordinate  and  separate 
part'*  thereof,  it  might  be  "waived  or  modi- 
lied  without  a  cancelation  or  avoidance  of 
the  whole  contract.*'  The  effect*  of  the  deci- 
sion, as  I  read  it,  is  that  while  plaintiff, 
by  reason  of  the  Congressional  prohibition, 
could  not  recover  anything  from  the  fund 
created  by  the  act  of  Congress,  his  con- 
tract was  not  void  in  ioto,  but  could  be  en- 
forced against  any  other  fund  that  might 
be  available.    • 

Ball  v.  Halsell,  161  U.  S.  72,  40  U.  S.  (L. 
ed.)  622,  16  S.  Ct.  554,  is  a  pioneer  case 
upon  the  subject.  The  plaintiff  was  em- 
ployed in  1874  to  prosecute  a  claim  against 


the  United  States  on  account  of  Indian  dep- 
redations, and  was  by  his  contract  authorized 
"to   receive,   make,  and   sign,   and  give   all 
necessary  acquittances  and  receipts  for  one 
half  of  all  money"  collected,  it  being  stated 
that   the   one  half   thus   provided   for    was 
"the  amount   agreed"   upon  as  liis   fee   for 
services  rendered  in  prosecuting  the  claim. 
He  presented  the  claim  to  the  Department 
of  the  Interior,  and  in  1875  secured  from 
it  a  recommendation  for  the  payment  of  a 
certain   sum.      No   appropriation   was   made 
by  Congress  to  pay  the  sum  so  awarded.    On 
March    6,    1891,   after   the   passage   by    Con- 
gress of  an  act    (26  Stat,  at  L.  851,  chap. 
538)    which  authorized   the  adjudication   of 
sueli  claims  by  the  court  of  claims,  the  plain- 
tiff, acting  imder  his  contract,  brought  suit 
in   that  court  to  recover  the  sum  awarded 
by  the  Department  of  the  Interior,  and  se- 
cured a   judgment  for   $17,720,   which   pro- 
vided that  out  of  this  sum  $1,500  should  be 
paid  to  him.    He  claimed  one  half  of  the  $17,- 
720,  and  sued  to  recover  [125]  it.    The  act  of 
Congress  last  m^itioned  declared  that  "all 
contracts  heretofore  made  for  fees  and  al- 
lowances to  claimant's  attorneys  are  hereby 
declared  void."    It  will  be  noticed  that  this 
act  was  passed  long  after  the  plaintiff  had 
made  his  contracts,  and  long  after  he  had 
secured  from  the  Department  of  the  Interior 
a  recommendation  for  the  paymei^t  of  the 
claim.      Plaintiff    asserted    that    the    provi- 
sion  in  question  was  void  because,   among 
other  things,  it  impaired  the  obligation  of  a 
lawful   contract,  and   derived  the  plaintiff 
of  his  property   without  due  process.     The 
court,  in  considering  this  objection,  reviewed 
many  decisions  on  related  subjects,  and  then 
said:      The  "provision  was   a   wise,  reason- 
able, and  just  provision   for  the  protection 
of   suitors;    and   it   was   clearly  within   the 
constitutional   power  of   Congress."     In   the 
case  at  bar   the  contract   does  not  provide 
in  terms  that  the  attorney  is  to  be  paid  out 
of  monev  recovered  from  the  United  States, 
but  the  theory   of  the  appellees  ie  that  it 
does  so  in  effect,  and  for  that  reason  they 
ask  for  the  relief  sought  in  this  suit.'   Ball's 
contract  was  in  existence,  and  he  had  per- 
formed valuable  services  under  it  at  the  time 
the    Congressional    act    limiting    fees    was 
passed.     None  the  less  the  court  held  that 
he  could  not  recover  the  contract  fee  out  of 
the  fund  appropriated.     This  case  cannot  be 
distinguished  from  the  one  before  us  on  the 
ground    that    the    plaintiff    had    elected    to 
prosecute  his  client's  case  in  the  court  <rf 
claims,  rather  than  by  pursi|ing  some  other 
method,  because  the  record  does  not  show 
that  he  had  any  other  effective  means  of  en- 
forcing it,  and  the  doctrine  of  election  does 
not   apply   except   where   such   means   exist. 
Omaha  v.*Redick,  61  Xeb.  163,  85  N.  \V.  46. 
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Chief  Justice  Taney  in  Beers  v.  Ar- 
kansas, 20  How.  627-529,  15  U.  S.  (L.  ed.) 
991,  992,  said  that  it  was  ''an  established 
principle  of  jurisprudence  .  .  .  that  the 
Sovereign  cannot  be  sued  in  its  own  courts 
.  .  .  without  its  consent  and  permission, 
.  .  .  and  as  this  permission  is  altogether 
Yoluntary  oil  the  part  of  the  Sovereignty  it 
follows  that  it  may  prescribe  the  terms  and 
conditions  on  which  it  consents  to  be  sued, 
and  the  manner  in  which  the  suit  shall  be 
conducted."  In  re  Ayers,  123  U.  S.  443- 
505,  31  U.  8.  (L.  ed.)  216-229,  8  S.  Ot.  164; 
Hans  T.  Louisiana,  134  U.  S.  1-17,  33  U.  S. 
(L.  ed.)  842-848,  10  S.  [126]  Ct.  504.  The 
right  to  be  heard  in  a  court  of  justice  is  in 
quality  closely  related  to  the  right  to  have 
paid  a  just  debt;  and  if  the  Sovereignty, 
speaking  through  Congress,  "may  prescribe 
the  terms  and  conditions  upon  which  it  con- 
sents to  be  sued,"  may  it  not  by  a  parity  of 
reasoning  prescribe  the  terms  and  conditions 
on  which  it  will  pay  a  debt? 

The  plaintiff,  in  Spalding  v.  Vilas,  161  U. 
8.  48^-490,  40  U.  S.  (L.  ed.)  780-783,  16 
S.  Ct.  631,  alleged  that  he  was  employed  in 
1871  by  a  number  of  postmasters  to  obtain 
a  review  and  readjustment  of  their  salaries, 
and  that  they  authorized  him  to  prosecute 
any  elaim  which  they  might  have  against 
the  government,  and  ''to  receive  the  drafts 
which  might  be  issued  in  payment  therefor." 
Several  acts  of  Congress  were  passed  mak- 
ing appropriations  for  the  payments  of  the 
claims.  The  one  construed  bv  the  court  was 
approved  August  4,  1886,  and  provided  that 
payment  of  all  sums  thereby  appropriated 
"shall  be  payable  by  warrant  .     and 

payable  to  the  order  of  and  transmitted  to 
the  persons  respectively  entitled  thereto." 
The  court  said  of  this  provision :  "What^iver 
may  have  been  the  value  of  any  services  ren- 
dered by  the  plaintiff  for  his  clients;  even 
if  the  readjustment  of  their  salaries  was 
wholly  due  to  his  efforts  *to  procure  manda- 
tory legislation  by  Congress,  pressing  such 
legislation  by  all  lawful  means  in  his  power,' 
through  many  years,  it  was  competent  for 
the  legislative  branch  of  the  government  to 
provide  that  any  sums  ascertained  to  be 
<lue  to  claimants  should  be  paid  directly  to 
them.  .  .  .  No  one  will  question  the 
power  of  Congress  to  enact  legislation  that 
would  effect  such  an  object.  Ball  v.  llal- 
sell,  supra.  If  such  legislation  worked  in- 
jniy  to  the  plaintiff  in  that  it  gave  his 
clients  an  opportunity  to  evade,  for  a  time, 
the  payment  of  what  they  may  have  agreed 
to  allow  him,  it  was  an  injury  from  which  no 
cause  of  action  could  arise.  This  view  is 
so  clear  that  no  argument  in  its  support  is 
necesaary."  If  it  was  competent  for  the  leg- 
islative branch  of  the  government  to  pro- 
vide in  that  case  that  any  sum  ascertained 
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to  be  due  to  the  claimants  should  be  paid 
directly  to  them,  and  that  no  one  will  ques- 
tion the  power  of  Congress  to  enact  legis- 
lation to  that  effect,  what  becomes  of  the 
argument  here,  that  Congress  did  not  have 
the  power  to  [127]  direct  that  the  money 
appropriated  should  *be  paid  directly  to  the 
claimants,  except  20  per  cent  thereof?  And 
may  I  not  say  here  as  was  said  there  that,  if 
such  legislation  worked  injury  to  the  plain- 
tiffs in  that  it  gave  their  clients  an  oppor- 
tunity to  evade  for  a  time  the  payment  of 
what  she  has  agreed  to  allow  them,  it  was 
an  injury  from  which  no  cause  of  action 
could  arise. 

The  supreme  court  of  Arkansas  in  Eal- 
ston  V.  Dunaway,  123  Ark.  12,  184  S.  W. 
425,  sustained  the  constitutionality  of  sec- 
tion 4,  saying:  **It  is  manifest  from  the 
contract  that  the  parties  realized  that  the 
elaim  could  only  be  paid  by  an  appropri- 
ation voluntarily  made  by  the  government, 
and  necessarily  contracted  with  reference  to 
such  appropriation  and  the  terms  thereof." 

It  is  no  longer  debatable  that  Congress  in 
the  exercise  of  a  conceded  power  may  de- 
clare invalid  contracts  lawful  at  the'  time 
they  were  made,  which  in  any  way  impair 
the  free  exercise  of'  that  power.  In  illus- 
tration of  this  reference  may  be  had  to  the 
Sherman  Anti-Trust  Statute  of  1890,  in 
which  contracts  in  restraint  of  trade  are 
declared  to  be  illegal;  Federal  Employers' 
Liability  Act  of  1908  making  unenforce- 
able contracts  providing  that  acceptance  by 
employees  of  benefits  from  relief  departments 
of  railroads  should  not  release  the  railroad 
company  from  liability  for  injuries  inflicted; 
and  the  Statute  of  1906  invalidating  contracts 
providing  for  compensation  different  in  kind 
from  that  mentioned  in  the  public  tariff 
schedules  of  railroad  rates.  Standard  Oil 
Co.  V.  U.  S.  221  U.  S.  1,  56  U.  S.  (L.  ed.) 
619,  84  L.R.A.(N.S.)  834,  31  S.  Ct.  502, 
Ann.  Gas.  1912D  734;  Louisville,  etc.  R. 
Co.  V.  Motley,  219  U.  S.  467,  56  L.  ed. 
297,  34  L.R.A.(N.S.)  671,  31  S.  Ct.  265; 
Philadelphia,  etc.  R.  Co.  v.  Schubert,  224 
U.  S.  603,  56  U.  S.  (L.  ed.)  911,  32  S.  Ct. 
589.  In  the  Motley's  Case,  Mr.  Justice 
Harlan,  speaking  for  the  court,  said:  *'The 
agreement  between  the  railroad  company 
and  the  Motleys-  must  necessarily  be  regarded 
as  having  been  made  subject  to  the  possi- 
bility that,  at  some  future  time.  Congress 
might  so  exert  its  whole  constitutional  pow- 
er in  regulating  interstate  commerce  as  to 
render  that  agreement  unenforceable  or  to 
impair  its  value.  That  the  exercise  of  such 
power  may  be  hampered  or  restricted  to 
any  [128]  extent  by  contracts  previously 
made  between  individuals  or  corporations 
is  inconceivable.  The  framers  of  the  Consti- 
tution   never    intended    any    such    state    of 
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things  to  exist."  Mr.  Justice  Hughes  spoke 
to  the  same  effect  in  the  Schubert's  Case. 
Congress  has  the  power  to  pay  the  debts 
of  the  United  States,  to  adjust  claims  against 
it,  and  to  appropriate  money  out  of  the 
Treasury  for  such  purposes  as  it  may  think 
will  serve  the  general  welfare.  If  in  the 
exercise  of  this  power  it  finds  its  way  im- 
peded by  a  contract  of  individuals  such  as 
the  one  at  bar,  it  may  brush  it  aside  as 
ineffectual;  otherwise  the  constitutional 
authority  of  Congress  could  be  limited  by 
the  act  of  individuals.  Is  it  possible,  to 
paraphrase  the  language  of  Mr.  Justice  Mil- 
ler speaking  for  the  Supreme  Court  of  the 
United  States,  that  by  making  a  contract 
with  their  client  the  appellees  could  pre- 
vent the  government  from  settling  with  the 
client  on  any  terms  it  thought  proper  ?  Ken- 
dall V.  U.  S.  7  Wall.  113-117,  19  U.  S. 
(L.  ed.)  85,  86.  The  contracts  of  the  ap- 
pellees with  their  client  in  the  case  at  bar 
were  made  subject  to  this  Congressional 
authority,  and  must  be  read  as  if  they 
provided  in  terms  that  they  were  conditioned 
upon  the  power  of  Congress  to  make,  in 
the  act  appropriating  money  for  the  claim, 
such  provisions  with  respect  to  attorneys' 
fees  as  it  might  think   suitable. 

Much  is  said  about  the  justness  of  the 
elaim  presented  by  appellees'  client.  Its 
justice  may  be  conceded,  and  I  add;  Congress 
has  made  provision  for  the  payment  of  every 
penny  of  the  claim  has  no  tenency  to 
advance  the  argument  on  behalf  of  the  appel- 
lees. Congressional  authority  is  not  meas- 
ured by  the  appellees.  Congressional  author- 
ity is  not  measured  by  the  quality  of  the 
justice  which  its  act  embraces,  nor  have 
the  courts  any  warrant  to  inquire  into  the 
right  or  wrong  of  such  an  act  and  declare 
it  valid  or  void  as  they  may  regard  its 
ethical  character.  In  this  connection,  how- 
ever, it  may  be  observed  that  the  claims  in 
the  Massachusetts  and  Spalding  Cases,  supra, 
were  also  just,  but  that  did  not  make  void 
the  prohibitory  condition  attached  by  Con- 
gress to  the  act  providing  for  their  pay- 
ment. Back  pay  for  soldiers  of  the  War  of 
the  Rebellion  was  provided  for  by  the  Act 
of  1911  (37  Stat,  at  L.  47,  chap.  6),  and 
there  was  also  a  provision  limiting  the 
amount  which  might  be  paid  [129]  to  attor- 
neys. A  claim  for  back  pay  due  for  service 
on  the  battlefield  should  be  as  sacred  as  a 
claim  for  property  taken.  Even  if  we  in- 
quire into  the  merits  of  the  attorneys'  claims 
for  fees  in  each  of  the  afolrementioned  cases, 
it  will  be  discovered  that  they  were  as  sound 
as  those  of  the  one  before  us. 

Acts  of  Congress  making  appropriation 
for  claims  are  cited  in  which  the  integrity  of 
existing    contracts    is    preserved.      If    these 


are  referred  to  for  the  purpose  of  showing 
Congress's  estimate  of  its  own  power  in  ,the 
circumstances,  it  seems  to  me 'they  militate 
against,  rather  than  aid,  appellees;  for  if 
Congress  did  not  believe  that  it  had  the 
authority  to  affect  pre-existing  contracts, 
why  a  clause  saving  them  from  its  acts? 
The  Act  of  1853  (10  Stat,  at  L.  170,  chap. 
81),  the  Act  of  1878  (20  Stat,  at  243,  chap. 
367),  and  the  Act  of  1911  (37  Stat,  at  L. 
47,  chapi  6)  contained  conditions  like  sec- 
tion 4.  The  former,  albeit  repeatedly  before 
the  Supreme  Court  of  the  United  States, 
has  always  been  sustained;  and  no  like  pro* 
vision  there  being  many  of  them,  has  ever 
been    held    void    by    that   tribunal. 

Believing  section  4  of  the  act  under  exam- 
ination to  be  clearly  within  the  purview 
of  Congressional  power,  I  think  the  judg- 
ment of  the  lower  court  should  be  reversed, 
with  costs,  and  cause  remanded,  with  direc- 
tions to  dimiss  the  bill. 


XOTE. 

The  reported  case  holds  to  be  inyalid  a 
provision  in  an  act  of  Congress  appropriating 
money  for  the  payment  of  certain  claims 
growing  out  of  the  civil  war  (Act  March  4. 
1915,  c.  140,  §  4,  38  St.  L.  996)  to  the 
effect  that  not  more  than  twenty  per  cent 
of  the  amount  appropriated  in  payment  of 
any  claim  should  be  paid  as  a  fee  to  an 
attorney  or  agent  for  the  collection  of  the 
claim.  The  decisions  on  the  validity  of 
that  act  are  in  conflict  and  are  reviewed  in 
the  note  to  Moyers  ▼.  Memphia,  Ann.  Gas. 
1918C  854. 
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'Invoiee  Value''  —  DeflaitloB. 

Plaintiff  represented  that  a  stock  of  goods 
which  he  offered  in  exchange  for  other  prop- 
erty was  of  the  ixiToice  value  of  $12,000.  It 
is  held  that  the  expression  "invoice  Tatue" 
should  be  construed  as  having  reference  to 
the  cost  price  for  which  the  seller  invoioed 
the  goods  to  the  purchaser,  and  not  to  their 
actual  value. 

[See  note  at  end  of  this  case.] 
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Fraud  —  Hepresontation  of  Fact. 

The  rei>re8eiitation  was  one  of  fact,  not 
mere  opinion  upon  the  question  of  value,  and 
its  falsi^  constituted  actionable  fraud. 

Aoeeptanee  of  Goods  before  Diseovery 
of  Fraud* 

The  falsity  of  the  representation  was  not 
discovered  until  after  the  acceptance  of  the 
goods;  such  acceptance  did  not  therefore  bar 
a  claim  for  relief  from  the  fraud. 

Erideaoe   —  iBventory  of  Goods   Pnr- 
el&aaed. 

An  inventory  or  list  of  the  goods  taken  in 
the  manner  stated  in  the  opinion  soon  after 
the  deliveiy  and  acceptance  of  the  same,  held, 
following  Itasca  Cedar  &  Tie  Co.  v.  McKinley, 
124  Minn.  183,  properly  received  in  evidence. 
EvidesLce  of  laiToiee  Cost  Sufficient. 

The  invoice  or  cost  price  of  the  goods  held 
sufficiently  established  by  competent  evidence. 
Findings  Approved. 

The  evidence  sustains  the  findings  of  the 
trial  court,  and  there  were  no  errors  in  the 
admission  or  exclusion  of  evidence. 

{Syllabus  by  court.) 

Appeal  from  District  Court,  Nobles 
comity:  Nelson,  Judge. 

Action  by  Martin  Knopfler,  plaintiff, 
agahist  John  F.  Flynn,  defendant.  Judg- 
ment for  defendant.  Plaintiff  appeals.  The 
facts  are  stated  in  the  opinion.    ArriRMED. 

Kerr,  Finoler,  SchnUti  ^  Furber  and 
Paul  0.  Cooper  for  appellant. 

J.  A.  Totim  and  J.  A.  Oaakel  for  respond- 
ent. 

[334]  Bbown,  0.  J.-— Plaintiff  was  the 
owner  of  certain  farm  land  in  Martin  county, 
this  state,  and  of  a  retail  stock  of  hardware 
at  Areola,  in  the  state  of  Illinois.  Defendant 
was  the  owner  of  certain  farm  land  situated 
in  the  county  of  Nobles.  On  December  30, 
1913,  the  parties  entered  into  an  executory 
contract  for  the  exchange  of  properties;  de- 
fendant thereby  agreeing  to  convey  his  No- 
bles county  land  to  plaintiff  in  exchange  for 
a  conveyance  of  plaintiiTs  Martin  county 
hind  and  the  Areola  stock  of  hardware.  This 
stock  was  represented  by  plaintiff  as  of  the 
invoice  value  of  $12,000,  and  it  .was  taken 
in  the  transaction  at  that  value.  The  con- 
tract was  in  writing,  fully  expressed  the  ob- 
ligations of  the  parties  and  was  in  all  things 
valid  and  binding  upon  each.  By  the  terms 
thereof  defendant  was  required  to  take  pos- 
session of  the  goods  on  or  before  the  fifteenth 
day  of  Jannary,  1014;  but  an  exchange  of 
deeds  was  not  to  take  place  until  abstracts 
were  prepared,  and  March  1,  1014,  was  fixed 
as  the  date  for  the  final  completion  of  the 
transaction.  Defendant  accepted  the  goods 
before  January  15,  as  required  by  the  con- 
tract, and  made  a  sale  thereof  to  one  Thier, 


to  whom  plaintiff  surrendered  possession. 
Soon  after  Thier  so  became  the  owner,  and 
after  taking  possession  of  the  goods,  he  made 
claim  that  the  value  thereof  was  much  less 
than  plaintiff  had  represented,  and  so  in- 
formed defendant  and  also  plaintiff.  Plaintiff 
insisted  that  defendant  had  by  the  contract 
taken  the  goods  at*  the  valuation  of  $12,000, 
and  that  he  was  bound  thereby;  saying  that 
defendant  could  take  them  at  that  figure  or 
reject  them.  This  raised  an  issue  between 
the  parties,  and,  not  being  settled,  prevented 
a  performance  of  the  contract  by  the  ex- 
change' of  deeds. 

Thereafter  plaintiff  brought  this  action  for 
specific  performance.  Defendant  by  his  an- 
swer interposed  the  claim  that  the  stock  of 
hardware  was  falsely  represented  to  be  of 
the  invoice  value  of  $12,000,  when  it  was  in 
fact  worth  less  than  $9,000,  and  he  demanded 
as  relief,  in  addition  [335]  to  a  conveyance 
of  the  Martin  county  land  by  plaintiff,  that 
he  recover  of  plaintiff  the  sum  of  $3,110.13, 
the  amount  the  invoice  value  of  the  stock  fell 
short  of  the  represented  value.  The  allega- 
tions of  the  answer  were  put  in  issue  by  the 
reply.  When  the  cause  came  on  for  trial,  it 
was  announced  to  the  court  that  the  parties 
had  adjusted  all  matters  in  litigation,  except 
defendant's  claim  of  damages  arising  from 
the  alleged  deficiency  in  the  value  of  the 
goods,  and  that  the  issues  in  that  respect 
alone  remained  for  trial.  The  trial  proceeded 
accordingly,  resulting  in  'a  judgment  for  de- 
fendant as  claimed  in  his  answer.  The  court 
found  that  the  goods  had  no  greater  value 
than  $8,880.87,  and  judgment  was  ordered 
for  the  difference  between  that  sum  and  the 
represented  value,  or  $3,119.13.  Plaintiff  ap- 
pealed. 

Numerous  assignments  of  error  are  made 
by  appellant,  but  they  involve  only  two  or 
three  distinct  contentions  which  will  be  dis- 
posed of  in  the  order  presented  in  the  briefs. 

1.  The  provision  of  the  contract  upon 
which  defendant  relies  in  support  of  his  claim 
to  damages  for  the  failure  of  the  goods  to 
measure  up  to  the  represented  value,  after  re- 
ferring to  the  land  to  be  conveyed  by  the 
parties,  reads  as  follows: 

"And  said  second  party  (plaintiff)  further 
agrees  to  sell  and  deliver  (to  defendant)  a 
certain  stock  of  hardware  and  fixtures  lo- 
cated in  Areola,  Illinois,  which  said  second 
party  represents  to  be  of  the  invoice  value 
of  Twelve  Thousand  ($12,000.00)  Dollars, 
and  which  is  to  be  taken  at  said  price." 

The  parties  in  entering  into  the  contract 
had  valued  their  respective  properties,  plain- 
tiff his  land  and  stock  of  goods  on  the  one 
hand,  and  defendant  his  land  on  the  other, 
with  the  result  that  there  was  a  difference 
between  them  of  $800  in  defendant's  favor, 
the  payment  of  which  was  provided  for.    The 
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stock  represented  $12,000  in  the  transaction, 
and  the  evidence  justified  the  court  in  find- 
ing that  defendant  accepted  the  same  in  re- 
liance upon  the  representation  of  plaintiff 
that  it  was  of  that  invoice  value.  Defend- 
ant alleged  in  his  answer  that  the  represen- 
tation was  false  and  fraudulent  and  made 
with  intent  to  deceive  defendant;  that  de- 
fendant relied  thereon  in  entering  into  the 
contract,  and  in  accepting  the  goods  in  part 
performance  thereof. 

The  contention  of  plaintiff  that  the  answer 
fails  to  state  facts  entitling  [336]  defendant 
to  the  relief  demanded,  and  that  the  Evidence 
in  support  thereof  was  improperly  received  is 
not  sustained.  It  was  not  necessary  that  the 
defendant  either  plead,  or  prove  on  the  trial, 
a  fraudulent  design  on  plaintiff's  part  to 
deceive  or  defraud  defendant.  All  that  de- 
fendant was  required  to  show  was  that  the 
representations  were  unqualifi^ed  and  not  true, 
for  the  falsity  thereof,  whether  known  to 
plaintiff  or  not,  constituted  a  fraud  and  a 
breach  of  the  contract  entitling  defendant  to 
appropriate  relief.  Bullitt  v.  Farrar,  42 
Minn.  8,  43  N.  W.  566,  6  L.R.A.  149, 
18  Am.  St.  Rep.  485;  Jacobson  v.  Chi- 
cago, etc  R.  Go.  132  Minn.  181,  Ann. 
Cas.  191 8 A  365,  166  N.  W.  261,  L.R.A.1916D 
144,  and  cases  there  cited.  This  is  not  se- 
riously questioned,  though  plaintiff  does  con- 
tend that  the  representation  was  nothing 
more  than  the  expression  of  an  opinion  as  to 
the  value  of  the  goods,  and  therefore  not 
actionable,  hence  that  the  answer  does  not 
state  a  cause  of  action.  In  this  we  do  not 
concur.  As  expressed  in  the  written  contract 
the  representation  is  explicit,  and  to  the  ef- 
fect that  the  stock  of  goods  was  of  the  in- 
voice value  of  $12,000.  The  expression  "in- 
voice value,"  as  applied  to  a  stock  of  goods, 
has  a  well-defined  and  well-understood  mean- 
ing in  the  commercial  and  business  world, 
and  is  used  to  indicate  the  cost  price  or  the 
amount  at  which  the  goods  were  invoiced  by 
the  seller  to  the  purchaser.  23  Cyc.  353,  354. 
It  has  no  reference  to  the  actual  or  intrinsic 
value,  and  is  used  synonymously  with  invoice 
price  and  invoice  cost,  each  of  which  gives 
expression  to  the  same  thing.  The  invoice 
value  of  a  stock  of  goods  is  therefore  an 
ascertainable  fact,  and  a  representation  of 
such  value  is  a  representation  of  a  fact  upon 
which  reliance  may  be  placed  in  the  pur- 
chase of  the  goods.  Wilder  v.  DeCou,  18 
Minn.  470;  Ludowese  v.  Amidon,  124  Minn. 
288,  144  N.  W.  965;  Johnson  v.  Gavitt,  114 
la.  183,  86  N.  W.  256;  Morehead  ▼.  Eades, 
3  Bush  (Ky.)  121;  Elerick  t.  Reid,  54  Kan. 
579,  88  Pao.  814.  The  facta  pleaded  in  the 
case  at  bar  bring  the  case  within  the  rule 
and  the  <dyidence  presented  in  support  of  the 
allegations  was  properly  received. 


2.  Plaintiff  further  contends  that  defend- 
ant accepted  the  goods  with  knowledge  that 
they  did  not,  or  likely  would  not,  invoice  up 
to  the  represented'  value,  and  that  he  there- 
by inflicted  upon  himself  the  damage 
complained  of  and  should  not  be  heard  to  com- 
plain, citing  in  support  of  the  point  Thomp- 
son v.  Libby,  36  Minn.  287,  31  K  W.  52. 
That  case  is  not  [337]  in  point.  The  con- 
tract of  exchange  in  the  case  at  bar  required 
defendant  to  take  over  the  goods  on  or  be- 
fore the  fifteenth  day  of  January,  1914.  while 
the  final  completion  of  the  transaction  was 
postponed  until  March  1  following.  In  re- 
liance upon  the  contract  stipulations  defend- 
ant accepted  the  goods  in  compliance  there- 
with. He  made  a  sale  thereof  to  one  Thier, 
for  the  consideration  of  $12,000,  to  whom 
plaintiff  surrendered  possession,  and  Thier 
continued  thereafter  to  operate  the  store.  It 
was  after  this  part  performance  that  the  fal- 
sity of  the  representation  was  discovered,  and 
the  rule  of  the  Libby  case  does  not  apply. 
Plaintiff's  statement,  when  the  deficiency  in 
the  value  was  brought  to  his  attention,  that 
defendant  could  take  the  goods  at  $12,000, 
or  leave  them,  can  have  no  legal  effect  upon 
the  rights  of  the  parties.  He  could  not  thus 
escape  the  consequences  of  his  misrepresenta- 
tion. 

3.  Soon  after  Thier  took  pofiseasion  of  the 
goods  he  made  claim  that  the  invoice  value 
was  less  than  $12,000,  and  he  insisted  that 
an  inventory  thereof  be  taken  for  the  purpose 
of  ascertaining  the  truth.  A  demand  ac- 
cordingly was  made  upon  plaintiff,  and  plain- 
tiff was  invited  to  participate  in  the  work,, 
but  he  rejected  the  proposition  and  declined 
to  take  part  in  taking  the  proposed  inven- 
tory, insisting  at  all  times  that  the  goods 
were  of  the  represented  value.  Thereupon. 
Thier,  and  two  or  more  other  persons  selcctcil 
by  him,  one  of  whom  was  a  clerk  in  charge 
of  the  store  during  plaintiffs  ownership, 
made  a  complete  inventory  of  the  entii*.^ 
stock,  entering  the  items  of  goods  on  hand 
in  a  book  used  for  the  purpose  with  the  in- 
voice value  wlien  known  or  ascertainable  set 
down  opposite  such  items.  The  facts  with 
reference  to  the  inventory,  at  least  as  to  the 
listing  of  the  items  of  goods  in  the  book  re- 
ferred to,  the  manner  of  taking  the  same,  the 
part  each  person  took  in  the  work,  discloses 
an  inventory  or  list  not  unlike  in  point  of 
substance  that  taken  and  shown  in  the  case 
of  Itasca  Cedar,  etc.  Co.  v.  McKinley,  124 
Minn.  183,  144  N.  W.  768,  1135.  In  that  case 
the  inventory  was  excluded  on  the  trial  of 
the  action,  and  the  ruling  was  held  erro- 
neous. Under  that  decision  we  sustain  the 
ruling  in  the  case  at  bar  by  which  the  in- 
ventory was  received  in  evidoice.  It  was  oom> 
petent  for  consideration  in  oonnection  with 
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the  other  evidence  as  to  the  quantity  of  goods 
in  stocky  and  in  connection  ajso  with  the 
evidence  of  the  invoice  value  or  cost  price  of 
the  same.  The  accuracy  and  honesty  of  the 
inventory  was  a  matter  for  the  [338]  trial 
court  to  determine.  We  discover  no  reason 
for  doubting  its  verity.  Plaintiff  was 
afforded  an  oportunity  to  participate  in  tak- 
ing it  but  declined  to  join  therein.  He  of- 
fered no  evidence  on  the  trial  tending  sub- 
stantially to  challenge  its  correctness,  and 
now  calls  it  in  question  only  by  objections 
to  the  manner  in  which  it  was  taken.  For 
the  reasons  stated  we  hold  that  the  objec- 
tions were  properly  overruled. 

4.  The  inventory  was  a  complete  list  of 
all  the  goods  in  stock,  opposite  to  the  items 
thereof  in  an  appropriate  column  were  placed 
the  cost  price  ad  ascertained  by  Thier  and 
those  assisting  in  the  work.  The  values  as 
to  some  of  the  items  they  were  unable  to 
ascertain,  and  the  inventory  was  sent  to  a 
wholesale  hardware  firm  in  Chicago,  and  an 
employee  thereof  was  directed  to  complete  the 
valuation  as  to  all  the  unvalued  items.  There 
may  be  serious  doubt  as  to  the  admissibility 
of  the  values  inserted  in  the  list  by  this 
employee.  He  was  not  produced  as  a  wit- 
ness, and  the  foundation  of  his  conclusions 
does  not  appear.  But  we  think  the  defect 
in  the  evidence  in  this  respect,  if  any,  was 
entirely  overcome  by  the  testimony  of  wit- 
ness Durfee.  This  witness  had  many  years 
experience  in  the  hardware  trade,  as  salesman 
and  otherwise.  He  test i tied  that  he  had  ful- 
ly examined  the  inventory,  that  he  was  fa- 
miliar with  the  cost  price  and  value  of  the 
goods  listed  therein,  with  a  few  minor  excep- 
tions, and  that  the  amounts  given  and  stated 
in  the  inventory  were  correct  and  expressed 
the  true  cost  and  value  of  the  goods.  The 
court  was  justified  in  finding  that  his  testi- 
mony included  substantially  the  entire  list  of 
goods,  and  that  the  items  excepted  by  him 
and  in  reference  to  which  he  expresssed  no 
opinion  were  not  of  special  significance,  for 
the  great  bulk  of  goods  were  of  the  kind  he 
had  been  dealing  in  for  many  years.  His 
testimony  was  competent  and  admissible,  and 
supplied  any  defect  in  the  values  as  noted  in 
the  inventory  and  as  included  therein  by  the 
employee  of  the  Chicago  wholesale  firm. 
There  was  therefore  no  prejudice  in  the  ad- 
mission of  the  inventory  with  the  values  at- 
tached. 

5.  This  covers  the  case,  and  is  all  that  is 
necessary  to  be  said  in  disposing  of  the  as- 
signments of  error.  Those  not  specially  re- 
ferred to  or  included  in  what  has  been  said, 
have  been  considered,  with  the  result  that  no 
prejudicial  error  appears.  The  measure  of 
defendant's  damage  was  the  difference  be- 
tween the  represented  and  the  actual  invoice 
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or  cost  value.    Nelson  v.  Gjestrum,  118  Minn. 
284,  136  N.  W.  858. 
Judgment  and  order  affirmed* 


NOTE. 

Meanins  of  ^'Invoiee  Valve,**  "laToloe 
Coaf*  or  tke  Like. 

The  reported  case  holds  that  the  term  "in- 
,  voice  value"  as  applied  to  a  stock  of  goods 
has  a  well-defined  and  well-understood  mean- 
ing in  the  commercial  world  and  is  used  to 
indicate  the  coat  price  or  the  amount  at 
which  the  goods  were  invoiced  by  the  seller 
to  the  purchaser;  that  it  has  no  reference  to 
the  actual  or  intrinsic  value  and  is  used 
synonymously  with  invoice  price  and  invoice 
cost,  each  of  which  gives  expression  to 
the  same  thing.  The  reported  case  was 
a  suit  for  the  specific  performance  of  a 
contract  for  the  exchange  of  property,  and 
the  question  as  to  the  meaning  of  the  term 
"invoice  value"  arose  as  the  result  of  the 
charge  of  the  defendant  that  the  plaintiff 
fraudulently  represented  his  property  to  be 
of  a  definite  invoice  value,  on  which  repre- 
sentation the  defendant  claimed  to  have  re- 
lied in  entering  into  the  contract. 

As  used  in  the  Revenue  Act  of  Congress  of 
March  3,  1865  (13  Stat.  494)  which  de- 
clared that  "the  duty  shall  not  be  assessed 
upon  any  amount  less  than  the  invoice  or 
entered  value,"  the  term  "invoice  value" 
was  held  in  Arthur  v.  Goddard,  06  U.  S.  145, 
24  U.  S.  (It.  ed.)  814,  to  mean  the  actual 
cash  value,  as  it  was  stated  in  the  invoice, 
of  the  goods  imported,  which  in  that  case 
was  held  to  be  the  amount  for  which  the 
goods  were  invoiced,  less  a  discount  allowed 
for  the  prompt  payment  of  the  indebtedness; 
and  the  fact  that  the  terms  were  cash  and 
that  if  payment  was  not  made  according  to 
those  terms  provision  was  made  in  the  in- 
voice for  interest  at  a  definite  rate  until  the 
debt  should  be  paid,  was  held  to  have  nu 
influence  on  the  question  of  the  value  of  the 
goods.  The  court  distinguished  the  case  of 
Ballard  v.  Thomas,  19  How.  382,  15  U.  S. 
(L.  ed.)  690,  wherein  a  section  of  the  Revenue 
Act  of  1846  (9  U.  S.  Stat.  p.  43)  was  under 
consideration.  That  act  contained  the  pro- 
vision that  "under  no  circumstances  shall 
the  duty  be  assessed  upon  an  amount  less 
than  the  invoice  value;"  and  the  court  there- 
in held  that  the  duty  provided  by  the  act 
had  properly  been  levied  on  the  prices  at 
which  the  goods  were  charged  in  the  invoice, 
notwithstanding  hy  the  terms  of  the  latter 
the  person  to  whom  the  goods  were  invoiced 
was  entitled  to  a  discount  for  the  prompt 
payment  of  the  debt. 
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With  respect  to  the  meaning  of  the  term 
"invoice  value"  as  UBed  in  connection  with 
marine  insurance,  the  court  in  Anderson  y. 
Morice,  L.  R.  10  C.  P.  (Eng.)  609,  614,  sug- 
gested that  it  might  have  several  meanings, 
saying:  "There  was  a  minor  point  made 
that  even  if  the  underwriters  were  liahle  it 
was  not  for  so  great  a  percentage.  For,  if 
i)i  calculating  the  amount  at  risk  the  invoice 
value  is  taken  to  mean  the  invoice  as  between 
the  shipper  and  the  purchaser,  that,  with  the 
15  per  cent  added,  could  not  amount  to 
£6,000,  and  the  underwriters  would  be  liable 
to  make  good  something  less  than  100  per 
cent.  If  the  phrase  'invoice  value'  is  to  be 
taken  as  another  expression  for  the  ordinary 
shipping  value,  which  includes  not  only  the 
cost  but  the  premiums  of  insurance,  the  value 
exceeded  £6,000.  It  becomes  unnecessary  in 
the  view  which  we  take  of  this  case  to  decide 
anything  on  this  point.  We  only  mention  it 
lest  it  should  be  said  we  overlooked  it." 

The  term  "invoice  price*'  has  been  held  to 
mean  the  amount  at  which  the  goods  are  in- 
voiced to  the  purchaser.  Plank  v.  Gavila,  8 
C.  B.  N.  S.  807,  811,  6  W.  R.  210,  91  B.  C. 
L.  807;  Healman  t.  David,  29  West  L.  Rep. 
(British  Columbia)  528,  20  Dominion  L.  Rep. 
949,  7  West.  W.  Rep.  180;  Larkin  Co.  v.  New 
York,  etc.  R.  Co.  98  Misc.  446,  449,  162  N. 
Y.  S.  870.  Therefore  the  expression  "invoice 
prices"  used  in  a  contract  for  the  sale  of  an 
insolvent's  estate  by  the  assignee  thereof  on 
tlie  basis  of  a  certain  sum  on  the  dollar  "on 
invoice  prices,"  baa  been  held  to  mean  the 
))rices  charged  the  insolvent  when  he  bought 
the  goods.    Healman  v.  David,  supra. 

Where  there  is  no  evidence  of  the  gooda 
having  been  invoiced,  the  term  "invoice  price" 
means  "the  amount  which  ought  to  go  into 
an  invoice."  Plank  v.  Gavila,  3  C.  B.  N.  S. 
807,  811,  6  W.  R.  210,  91  E.  C.  L.  807,  where- 
in it  appeared  that  the  plaintiffs  as  agents  of 
the  defendant  were  to  receive  a  certain  com- 
mission on  the  amount  of  the  "invoice  prices," 
un  all  goods  of  the  defendant  consigned  to 
the  plaintiffs  for  sale  by  the  latter.  It  \vaB 
held  that  the  term  "invoice  price"  meant  the 
amount  at  which  the  goods  were  invoiced  to 
the  purchasers  thereof,  and  that  notwith- 
standing the  failure  of  the  plaintiffs  to  pro- 
duce in  evidence  the  invoices,  they  were  never- 
theless entitled  to  recover  as  compensation 
their  commission  on  the  amounts  for  which 
the  goods  should  have  been  invoiced,  and  that 
the  jury  were  properly  directed  to  find  the 
invoice  price  from  the  evidence  of  the  mar- 
ket value  of  the  goods. 

The  expression  "invoice  price"  has  also 
been  held  to  mean  the  cost  or  value  of  the 
property  at  the  shipping  point.  Pierce  v. 
Southern  Pac.  Co.  120  Cal.  156,  47  Pac.  874, 
877,  52  Pac.  302,  40  L.R.A.  350;  Larkin  Co.  v. 
New  York,  etc.  R.  Co.  98  ^liap.  440.  4in,  162 
N.  Y.  S.  870.    In  the  case  first  cited  it  ap- 


peared tliat  in  a  contract  for  the  transporta- 
tion of  trees^  the  shipper  agreed  with  the 
railroad  company  that  "the  actual  invoice 
cost  at  point  of  shipment  will  be  taken  as 
measure  of  damages  to  govern  settlement  of 
any  damages  for  which  carriers  may  be  lia- 
ble." The  court  held  that  by  the  term  "in- 
voice price"  wae  meant  the  cost  or  value  of 
the  property  at  the  point  of  shipment,  say- 
ing: "We  think  the  court  erred  in  over- 
ruling the  objection  of  defendant  to  proof  of 
the  market  value  of  the  trees  at  Riverside 
[their  destination],  instead  of  confining  the 
inquiry  to  the  cost  or  value  of  the  trees  at 
the  point  of  shipment  in  Florida,  as  per 
contract,  which,  with  the  freight  paid,  was 
the  true  measure  of  damages." 

In  Larkin  Co.  v.  New  York,  etc.  R.  Co  98 
Misc.  446,  162  N.  Y.  S.  870,  it  was  held  that 
the  "invoice  price"  of  merchandise  shipped 
to  purchasers  of  the  manufactured  products 
of  the  plaintiff  as  premiums  was  the  cost 
price  of  such  merchandise  to  the  purchaser 
when  sold  alone,  the  cost  price  of  the  manu- 
factured products  to  the  purchaser,  when  the 
latter  were  purchased  without  premiums, 
being  one-half  of  the  cost  thereof  when  pur 
chased  with  premiums. 

In  an  action  on  a  policy  of  marine  insur- 
ance, to  recover  the  value  of  a  cargo  of  hides 
lost  to  the  owners  by  the  capture  of  the  ves- 
sel on  which  they  had  been  shipped,  it  has 
been  held  that  the  prime  cost  to  the  owners 
was  the  amount  recoverable  and  that  the 
terms  "invoice  price"  and  **prime  cost"  were 
synonymous.  Le  Roy  v.  United  Ins.  Co.  7 
Johns.  (N.  Y.)  343,  353.  However,  in  Carson 
V.  Marine  Ins.  Co.  2  Wash.  (C.  C.)  471,  5 
Fed.  Cas.  No.  2,465,  the  terms  "invoice  price" 
and  "prime  cost"  were  held  to  have  substan- 
tially different  meanings.  And  in  Schooner 
Samuel  J.  Keese,  38  Super.  Ct.  (N.  Y.)  326, 
342,  it  was  said  that  "an  invoice  of  goods 
sometimes  means  the  goods  themselves,  and 
invoice  price  or  cost  sometimes  means  the 
prime  price  or  cost  of  goods,  although  there 
is  no  invoice  in  fact." 


AI.BRI6HT 

V. 

AliBRIGHT  ET  Alb 

New  Mexico  Supreme  Court — ^May  1,  lil6. 
91   N,  Mex.   606$   157  Pae.   669. 


Xhridenoe  —  Snffioieney  —  Necessity 'of 
Corroboration  of  Party, 

In  a  suit  instituted  by  a  daughter  against 
her  father  for  the  partition  of  the  real  estate 
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owned  by  her  mother  at  the  time  of  her  death, 
she  having  died  intestate,  the  uncorroborated 
evidence  of  the  father  is  sufficient  to  sustain 
a  finding  by  the  trial  court  that  the  real 
estate,  standing  in  the  name  of  the  ivife  at 
the  time  of  her  death,  was  community  prop- 
erty. Section  2175,  Code  1915,  has  no  appli- 
cation to  a  suit  between  heirs  for  the  parti- 
tion of  the  real  estate  of  their  ancestor. 

Hmsband  and  Wife  —  Separate  Prop- 
erty —  EaminKS  of  Wife. 

Seetion  1087,  G.  L.  1884,  and  section  1509, 
C.  lu  1897,  which  defined  "separate  property" 
of  the  wife  and  further  provided  that,  "and 
any  .  .  .  woman  may»  during  covert- 
ure, receive,  take,  hold,  use,  and  enjoy  prop- 
erty of  any  and  every  description,  and  all 
avails  of  her  industry,  free  from  any  liability 
of  her  husband  on  account  of  his  debts,  as 
fully  as  if  she  were  unmarried"  construed. 
Held,  that  the  clause  quoted  simply  exempted 
the  earnings  of  the  wife  from  liability  for  the 
debts  of  the  husband,  and  did  not  make  the 
wife's  earnings  her  own  separate,  property. 

Ploadiiigg  —  Amendment  —  Restate- 
ment in  Amended  Pleading* 

Under  sections  4160  and  4171,  Code  1916, 
in  every  amendatory  or  supplemental  plead- 
iilg  filed  by  a  party,  it  is  necessary  for  him 
to  therein  restate  his  entire  cause  of  action, 
defense,  or  reply,  and  all  matters  set  forth  in 
his  original  pleading  and  not  carried  forward 
into  his  amended  or  supplemental  pleading 
are  abandoned,  and  a  judgment  for  the  de- 
fendant  dismissing  a  cause  on  the  merits  is 
rea  adjudicata  only  as  to  such  matters  as 
were  carried  forward  by  a  plaintiff  into  his 
amended  or  supplemental  complaint. 

Roe  Jndieata  —  Necessity  of  Jndg- 
mont. 

Without  a  judgment  the  plea  of  res  ad- 
judicata has  no  foundation  and  neither  the 
verdict  of  a  jury  nor  the  findings  of  a  court 
or  referee,  even  though  in  a  prior  action  upon 
the  precise  point  involved  in  a  subsequent 
action  and  between  the  same  parties,  consti- 
tute a  bar. 

Admissions  —  Pleadings  in  Former 
Action  —  CondnsiTcness  in  Favor  of 
Stranger. 

Although  admissions  contained  in  a  plead- 
ing of  a  party  in  a  former  action  are  admis- 
sible against  him  in  a  subsequent  action  be- 
tween him  and  a  stranger,  the  pleading  does 
not  conclusively  establish  the  facts  alleged 
therein,  and  is  open  to  explanation  or  rebut- 
tal. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Bernalillo 
county:     Raynolds,  Judge. 

Action  by  Claude  Albright,  plaintiff,  against 
J.  G.  Albright  et  al.,  defendants.  Judgment 
for  defendants.  Plaintiff  appeals.  The  facte 
are  stated  in  the  opinion.    AFrxBaoED. 

Marron  d  Wood  for  appellant. 
A,  B.  McMillen  for  appellee. 


[609]  Roberts,  C.  J. — Claude  Albright,  the 
plaintiff  in  the  court  below,  appellant  here,  is 
the  only  child  of  the  defendant  J.  G.  Al- 
bright and  of  Franc  E.  L.  Albright,  de- 
ceased. The  mother  died  February  19,  1912, 
and  this  suit  was  instituted  by  the  daugli- 
ter  against  her  father  to  partition  certain 
property  alleged  to  be  the  separate  estate 
of  the  mother.  Plaintiff  alleged  that  the 
real  estate  described  in  her  complaint  was 
conveyed  to  her  mother  during  her  life  by 
instrument  in  writing.  The  answer  of  J.  G. 
Albright  admitted  that  the  property  was  con- 
veyed to  plaintiff's  mother  by  instrument  in 
writing,  and  denied  each  and  every  other 
allegation,   and    alleged    that: 

*'A11  of  said  property  was  acquired  by  the 
said  Franc  E.  L.  Albright  during  the  mar- 
riage relation  existing  between  the  said  Franc 
£.  L.  Albright  and  this  defendant,  and  was 
at  the  time  that  the  same  was  conveyed  to  the 
said  Franc  E.  L.  Albright  and  at  all  times  up 
to  the  time  of  her  decease,  community 
[610]  property  of  the  marriage  community 
composed  of  the  said  Franc  £.  L.  Albright 
and  this  defendant." 

The  answer  denies  that  the  plaintiff  had 
any  right,  title,  or  interest  in  and  to  said 
property,  and  prayed  for  a  decree  quieting 
title  in  favor  of  said  defendant,  J.  G.  Albright 
and  against  said  plaintiff. 

After  trial  of  the  issues,  the  court  made 
the   following   findings: 

"I.  That  the  defendant  J.  G.  Albright  was 
married  to  Franc  £.  Luce  at  Longton,  Kan., 
in  October,  1872,  and  that  the  said  marriage 
relations  continued  until  the  death  of  the 
said  Franc  E.  L.  Albright  in  February,  1912, 
and  that  the  plaintiff  Claude  Albright  is 
the  only  child  of  the  said  J.  G.  Albright  and 
the  said  Franc  E.  L.  Albright,  deceased. 

"II.  That  the  said  defendant  J.  G.  Albright 
and  his  wife  Franc  E.  L.  Albright  removed 
to  New  Mexico  in  the  year  1880  and  lived  in 
New  Mexico  continuously  in  the  relation  of 
husband  and  wife  until  the  death  of  Franc  £. 
L.  Albright  and  the  said  defendant  J.  G.  Al- 
bright has  ev^r  since  lived  in  New  Mexico. 

"III.  That  at  the  time  of  the  death  of  the 
said  Franc  E.  L.  Albright  the  real  estate  de- 
scribed in  plaintiff's  complaint  stood  in  the 
name  of  the  said  Franc  E.  L.  Albright,  having 
been  conveyed  to  her  by  instrument  in 
writing. 

**IV.  That  all  the  real  estate  described  in 
plaintiff's  complaint  was  purchased  between 
the  13th  day  of  December,  1884,  and  the  22d 
day  of  July,  1898,  and  with  the  earnings  and 
income  of  the  said  Franc  E.  L.  Albright  and 
J.  G.  Albright;  that  the  said  Franc  E.  L. 
Albright  and  J.  G.  Albright  had  but  little 
property  at  the  time  of  their  marriage,  and 
but  little,  if  any,  after  paying  their  expenBcs 
to  New  Mexico  in  1880;  and  whatever  the 
'said  Franc  E.  L.  Albright  had  under  her  con- 
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trol,  if  any,  was  put  into  a  photograph  busi- 
jiess  which  she  established  in  the  city  of  Santa 
Fe,  X.  M.,  soon  after  coming  to  New  Mexico. 
"V.  That  none  of  the  real  estate  standing 
in  the  name  of  said  Franc  E.  L.  Albright  at 
the  time  of  her  death  was  purchased  by  funds 
acquired  by  inheritance,  donation,  legacy, 
gift,  bequest,  device  or  descent. 

Findings  of  Law. 

'The  court  finds  as  a  matter  of  law  that 
the  property  described  in  plaintiff's  com- 
plaint was  at  the  time  of  the  death  of  said 
Franc  E.  L.  Albright  community  property  of 
the  marriage  community'  composed  of  the 
defendant  J.  G.  Albright  and  the  said  dece- 
dent Franc  E.  L.  Albright,  and  that  upon  the 
death  of  the  said  Franc  £.  L.  Albright,  the 
whole  of  said  property  descended  to  her  sur- 
viving husband  J.  G.  Albright,  and  that  the 
plaintiff  Claude  Albright  has  no  right,  title, 
or  interest  in  or  to  said  real  estate." 

[611]  Final  judgment  was  entered  in  ac- 
cordance with  the  findings  of  fact  and  law, 
and  the  plaintiff  was  found  to  have  no  right, 
title,  or  interest  in  or  to  said  real  estate  de- 
scribed in  the  complaint,  but  the  defendant 
J.  G.  Albright  was  decreed  to  be  the  owner 
of  the  whole  of  said  real  estate  and  his  title 
was  quieted  against  the  claim  of  the  plaintiff. 
From  such  judgment  this  appeal  is  prosecuted 
by  the  plaintiff. 

The  appellee  J.  G.  Albright  was  married  to 
Franc  E.  Luce,  appellant's  mother,  at  Long- 
ton,  Kan.,  in  October,  1872,  which  marriage 
relation  continued  until  the  death  of  the  wife 
in  February,  1912.  Appellant  was  the  only 
child.  At  the  time  of  the  marriage  neither 
party  thereto  was  possessed  of  much  prop- 
erty; the  wife  having  a  small  photograph 
gallery,  and  the  husband  a  small  tin  and  hard- 
ware business.  Not  long  after  they  were  mar- 
ried Mrs.  Albright  inherited  a  tract  of  80 
acres  of  Kansas  land  which  was  traded  for  a 
carload  of  sewing  machines  at  a  value  of  $500, 
which  were  sold  or  exchanged  for  cattle, 
horses,  and  other  personal  property,  from 
which  was  realized,  with  the  efforts  of  ap- 
pellee, about  $1,200,  which  was  again  invested 
in  other  property.  Mr.  and  Mrs.  Albright  re- 
moved from  Kansas  to  Santa  F4,  N.  M.,  in 
1880.  At  that  time  they  sold  all  of  their 
property  in  Kansas,  and  after  paying  their 
debts  had  but  but  very  little  money  left. 
Mrs.  Albright  engaged  in  the  photograph  busi- 
ness in  Santa  F6,  and  Mr.  Albright  in  the 
Newspaper  business.  The  appellee  was  the 
only  witness  testifying  in  the  case  who  pre- 
tended to  know  very  much  about  the  amount 
of  money  and  property  owned  by  the  Al- 
brights at  the  time  they  came  to  New  Mexico, 
and  how  the  little  they  had  was  acquired. 
He  says  it  was  very  little  and  had  been  ac- 
quired by  their   joint  efforts.     After  their; 


removal  to  New  Mexico  the  wife  was  very 
successful  in  the  photograph  business,  and 
after  their  removal  to  Albuquerque  in  1884 
she  invested  in  the  real  estate  involved  in  thin 
suit.  All  the  real  estate  was  acquired  prior 
to  1907.  During  most  of  the  time  from  1880 
until  after  the  death  of  his  wife,  Mr.  Al- 
bright engaged  in  the  newspaper  business. 
[612]  During  a  portion  of  the  time  he  says 
his  business  was  very  profitable,  but  eventu- 
ally he  was  forced  to  dispose  of  his  plant 
to  satisfy  his  creditors,  and  the  evidence 
shows  conclusively  that  practically  all  of  the 
money  that  was  invested  in  the  real  estate 
was  earned  by  the  wife  in  the  photograph 
business.  If  the  evidence  of  J.  G.  Albright, 
the  appellee,  without  corroboration,  afforded 
substantial  evidence  of  the  fact  that  the  real 
estate  was  purchased  by  earnings  of  the  wife, 
earned  while  the  marriage  relation  existed, 
then  the  findings  and  judgment  of  the  lower 
court  must  be  upheld  here,  unless  by  chapter 
14,  Laws  1884,  compiled  as  section  1087,  C.  L. 
1884,  and  section  1500,  C.  L.  1897,  the  earn- 
ings of  the  wife  were  made  her  separate 
estate. 

By  section  10,  chapter  37,  Laws  1907,  it 
was  provided,  among  ot^er  things: 

''But  whenever  any  property  is  conveyed  to 
a  married  woman  by  an  instrument  in  writ- 
ing the  presumption  is  that  title  is  thereby 
Tested  in  her  as  her  separate  property." 

Because  of  this  statute  appellee  assumed 
the  burden  of  proof  in  the  ^ial  court  upon 
the  theory  that  the  above  statute  was  only 
a  rule  of  evidence;  that  the  presumption 
which  had  theretofore  existed  that  all  prop- 
erty found  in  the  name  of  either  spouse  dar- 
ing marriage  was  prima  facie  common  could 
be  changed,  at  will,  by  the  Legislature,  with- 
out affecting  any  vested  rights.  Both  parties 
seemingly  concur  in  this  rule;  hence  we  are 
not  required  to  decide  whether  he  rightly 
assumed  the  burden.  McKay,  in  his  book  on 
Community  Property,  in  discussing  this  pre- 
sumption, says: 

''The  rule  as  thus  stated  is  something  more 
than  a  mere  rule  of  evidence;  it  becomes  a 
rule  of  substantive  law — of  property  right. 
Under  the  rule  in  this  form — and  this  is  the 
form  in  which  it  is  actually  administered — 
the  ownership  of  everything  in  possession  of 
either  spouse  during  marriage  rests  upon  a 
basis  more  firm  than  a  mere  presumption;  it 
is  common  unless  a  better  separate  right  can 
be  satisfactorily  shown.  Tliis  is  a  rule  of 
property  law,  not  of  evidence  merely;  the 
apparent  ownership  of  all  property  may  be 
modified  by  proof  of  rights  in  others." 

[613]  See  also  Jordan  v.  Fay,  98  Cal.  264, 
33  Pac.  95;  Gwynn  v.  Dierssen,  101  Cal.  663, 
36  Pac.  103;  Lewis  t.  Burns,  122  Cal.  368, 
55  Pac.  132;  Svetinich  v.  Sheean,  124  Cal. 
216,  56  Pac.  1028,  71  Am.  8t  Rep.  50. 
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The  rule  referred  to  by  the  author  in  the 
above  quotation  is  stated  by  him  at  section 
255  as  follows: 

"All  property  found  in  the  name  or  pos- 
session of  either  spouse  during  marriage  is 
prima  facie  common.  This  presumption  be- 
giBB  the  moment  of  marriage  and  continues 
till  the  marital  partnership  is  dissolved/' 

Appellant  contends,  however,  that  section 
2175,  Code  1915,  applies  to  the  appellee  in 
this  case,  and  that  his  evidence  was  not  suffi- 
ciently corroborated  to  warrant  the  findings 
and  judgment.  The  section  in  question  reads 
as  follows: 

*'In  a  suit  by  or  against  the  heirs,  execu- 
tors, administrators  or  assigns  of  a  deceased 
person,  an  opposite  or  interested  party  to  the 
suit  shall  not  obtain  a  verdict,  judgment  or 
decision  therein,  on  his  own  evidence,  in  re- 
spect of  any  matter  occurring  before  the 
death  of  the  deceased  person,  unless  such  evi- 
dence is  corroborated  by  some  other  material 
evidence." 

This  section  of  the  statute  has  frequently 
been  considered  by  the  territorial  and  state 
Supreme  Court,  and  the  cases  diBOUssing  it 
will  be  found  collected  in  the  recent  case 
of  National  Rubber  Supply  Co.  v.  Oleson,  20 
N.  M.  624,  151  Pac.  694.  See  also  the  case 
of  Union  Land,  etc.  Co.  v.  Arce,  152  Pac.  1143, 
21  N.  M.  115.  If  the  statute  applied  to  this 
case,  we  would  be  required  to  hold  that  the 
testimony  of  the  appellee  was  not  sufficiently 
corroborated  to  warrant  his  recovery..  But 
the  statute  does  not  apply.  This  is  not  a 
suit  to  establish  any  claim  against  the  estate 
or  against  the  heirs  of  the  estate,  but  for  the 
partition  of  real  estate.  Clearly  this  statute 
has  no  application  to  a  suit  between  heirs  for 
the  partition  of  the  real  estate  of  their 
ancestor.  The  defendant  Albright  is  an  heir 
in  any  view  of  the  case,  as  will  be  seen  from 
the  admission  in  plaintiff's  complaint  in 
which  she  seta  out  ^at  he  is  entitled  to  in- 
herit an  undivided  one-fourth  [614]  interest, 
upon  the  theory  that  the  property  in  question 
was  separate  property  of  the  decedent.  If 
the  property  is  community  property  he  takes 
all,  and  Claude  Albright  ia  not  an  heir  as 
to  that  property. 

''In  its  primary  sense  'heir'  means  a  person 
who  inherits  or  may  by  law  inherit;  such 
of  the  offsprini^  or  issue  as  may  by  law 
inherit;  a  person  who  succeeds  to  the  estate 
of  a  decedent  under  the  statutes  of  a  coim- 
try."    21  Cyc.  411. 

It  is  clear  that  the  defendant  is  not  within 
the  terms  of  the  statute.  He  is  not  an 
opposite  or  interested  party  against  the  heirs, 
«tc.     He  is   the  heir. 

Appellant  contends  that  from   1884   until 
1901    and  probably  until   1907   the  use  and 
increase  of  the  wife's  separate  property  and 
the  avails  of  her   industry  became  and  re- 
Ann.  Cas.  1918E. — 35. 


mained  her  separate  property,  the  same  as 
though  she  were  unmarried.  That  such  was 
not  the  rule  under  the  civil  law  is  not  dis- 
puted, but  appellant's  argument  is  based  upon 
the  provisions  of  section  1,  c.  14,  Laws  1884, 
compiled  aa  section  1087,  C.  L.  1884,  and  sec- 
tion 1509,  C.  L.  1897.  The  section  reads  as 
follows : 

"*AJi\  property,  real,  personal  and  mixed, 
and  choses  in  action,  owned  by  any  married 
woman,  or  owned  or  held  by  any  woman  at 
the  time  of  her  marriage,  shall  continue  to  be 
her  separate  property,  notwithstanding  such 
marriage,  and  any  married  woman  may,  dur- 
ing coverture,  receive,  take,  hold,  use  and 
enjoy  property  of  any  and  every  description, 
and  all  avails  of  her  industry,  free  from  any 
liability  of  her  husband  on  account  of  his 
debts,  ks  fully  as  if  she  were  unmarried." 

Appellant  places  an  unwarranted  construc- 
tion upon  the  latter  portion  of  such  section. 
In  the  first  portion  of  the  section  the  Legis- 
lature clearly  defines  what  shall  constitute 
the  separate  property  of  the  wife.  By  the 
latter  portion  it  intended  to  and  did  give  the 
wife  the  ri^t  to  "receive,  take,  hold,  use  and 
enjoy  property  of  any  and  every  description 
and  all  avails  of  her  industry,  free  from  any 
liability  of  her  husband  on  account  of  his 
debts,  as  fully  as  if  she  were  unmarried." 
In  the  ''community  property"  states  it  is  not 
uncommon  to  find  legislative  enactments  ex- 
empting the  earnings  of  the  wife  from  the 
[615]  debts  of  the  husband,  but,  in  so  far 
as  we  are  advised,  it  has  never  been  held 
that  such  an  exemption  constituted  such  earn- 
ings the  separate  property  of  the  wife. 

By  chapter  37,  Laws  1907,  an  axit  "in  rela- 
tion to  property  rights  of  husband  and  wife" 
was  passed,  which  act  repealed  the  section 
in  question.  Section  8  of  said  act  (section 
2757,  Code  1915)  defined  "separate  property 
of  the  wife."  By  section  ife  of  said  act  it  was 
provided  that  "the  earnings  of  the  wife  are 
not  liable  for  the  debts  of  the  husband.**  It 
might  be  argued,  with  as  much  logic,  that  this 
section  made  the  earnings  of  the  wife  separate 
property,  as  that  section  1  of  chapter  14, 
Laws  1884,  accomplish  this  result. 

Under  the  Civil  Law  of  Spain  and  Mexico 
all  the  property  of  whatever  nature  which  the 
spouses  acquired  by  their  own  labor  and  in- 
dustry belonged  to  the  community.  See  note 
to  section  171,  McKay  on  Community  Prop- 
erty.   The  same  author,  at  section  172,  says: 

"In  some  of  the  states  the  wife's  earnings 
are  exempted  from  liability  for  the  husband's 
debts.  Where  the  statute  goes  no  further 
than  to  exempt  the  wife's  earnings,  it  is  the 
better  opinion  that  her  earnings  remain  com- 
mon property,  and  it  would  follow  that  they 
are  under  the  dominion  of  the  husband  as  the 
head  of  the  marital  partnership  and  the  man- 
ager of  the  common   fund,   but  are   exempt 
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from  being  taken  by  compulsory  process  in 
satisfaction  of  debts  contracted  by  him." 

If  the  Legislature  had  intended  that  the 
wife's  earnings  should  become  and  remain 
her  separate  property  it  could  easily  have 
said  80|  and  had  it  done  so  there  would  have 
been  no  necessity  for  the  provision  that  such 
earnings  should  be  free  from  ^^any  liability 
of  her  husband  on  account  of  his  debts." 

Appellant  next  argues  that  if  the  statute, 
just  considered,  does  not  make  the  earnings 
of  the  wife  separate  property,  nevertheless, 
in  so  far  as  appellee  ia  concerned,  this  ques- 
tion is  res  adjudicata.  This  contention  arises 
out  of  the  following  facts: 

In  1895  appellee  became  involved  in  finan- 
cial difficulties  and  sold  his  newspaper  busi- 
ness. He  failed  to  realize  [616]  from  the  sale 
sufficient  fimds  to  pay  all  his  obligations,  and 
one  of  his  creditors,  the  Queen  City  Printing 
Ink  Co.,  in  1895,  recovered  a  judgment  against 
him  in  the  district  court  of  Bernalillo  county. 
Thereafter,  in  1897,  an  execution  which  it  had 
caused  to  issue  was  returned  nulla  bona, 
whereupon  it  instituted  a  suit  in  the  nature 
of  a  creditor's  bill  against  the  appellee  and 
his  wife,  Franc  E.  L.  Albright,  in  which,  by 
appropriate  allegations,  it  alleged  that  all 
the  real  estate,  standing  in  the  name  of  Mrs. 
Albright,  being  the  same  real  estate  now  in 
question,  was  community  property.  The 
prayer  of  the  complaint  was  that  such  real 
estate  be  subjected  to  the  payment  of  the 
judgment.  Albright  and  his  wife,  by  separate 
sworn  anawers,  botji  denied  the  allegations 
of  the  complaint,  and  alleged  specifically  that 
the  real  estate  in  question  was  the  separate 
property  of  the  wife.  The  cause  was  placed 
at  issue  and  a  referee  was  appointed  to  take 
the  proofs  and  report  findings,  etc.  After 
hearing  the  evidence,  the  referee,  on  the  21st 
day  of  March,  1898,  made  findings  of  fact  to 
the  effect  that  thtf  various  pieces  of  property 
described  in  the  complaint,  with  the  exception 
of  one  lot  or  tract,  conveyed  by  Albright  to 
his  wife,  were  bought  and  paid  for  "out  of 
the  separate  funds  of  the  said  Franc  E.  L. 
Albright,  and  was  her  sole  and  separate  prop- 
erty." 

Ilie  one  piece  of  property  so  conveyed  by 
J.  6.  Albright  to  his  wife,  the  referee  ruled 
was  without  sufficient  consideration  and  void 
as  to  creditors;  but  it  appearing  that  this 
property  had  been  deeded  by  Mrs.  Albright  to 
her  daughter,  the  plaintifiT,  Claude  Albright, 
and  that  she  in  turn  had  deede<I  it  to  one 
William  S.  MoGill,  neither  of  whom  w^ere 
parties  to  the  cause,  the  court  refused  to 
apply  that  property  to  the  payment  of  the 
plaintiff's  judgment.  The  Ink  Company 
thereupon  obtained  leave  of  the  court  to  file 
an  amended  and  supplemental  complaint  in 
which  Claude  Albright,  the  plaintifi"  herein, 
and  William  S.  McGill  were  named  as  defend- 


ants. This  amended  and  supplemental  com- 
plaint was  filed  June  25,  1898,  alleging  that 
the  transfer  of  the  piece  of  property  in  ques- 
tion was  without  consideration  and  fraudu- 
lent and  made  for  the  [617]  purpose  of  pre- 
venting the  plaintiff  from  collecting  his  judg- 
ment. To  this  amended  and  supplemental 
complaint  the  defendant  J.  G.  Albright  filed 
an  answer  in  which  "he  disclaims  any  and  all 
interest  whatsoever  in  the  controversy  be- 
tween this  plaintiff  and  the  defendants  herein, 
save  to  state  and  deny  that  he  sold  and  con- 
veyed the  said  property  described  in  plaintifTs 
complaint  to  Franc  E.  L.  Albright  without 
consideration,  but  alleges  that  said  transfer 
and  conveyance  was  made  in  good  faith  and 
for  adequate  and  valuable  consideration."' 
Mrs.  Albright  likewise  filed  an  answer  that 
the  conveyance  was  in  good  faith  and  for  a 
valuable  consideration,  as  did  likewise  the 
defendant  Claude  Albright^  who  is  the  plain- 
tiff in  this  cause. 

The  issues  joined  by  the  supplemental 
.pleadings  were  then  tried  and  determined  ad- 
versely to  the  plaintiff,  and  final  judgment 
was  entered  adjudging: 

"That  Uiis  cause  be  and  the  same  is  hereby 
dismissed,  and  that  the  plaintiff  take  nothing 
by  his  writ  herein,  and  that  the  defendants 
and  each  of  them  go  hence  without  day." 

In  order  for  the  judgment  in  the  Ink  Com- 
pany case  to  be  res  adjudicata,  it  is  essential 
that  said  judgment  should  have  determined 
the  question  as  to  whether  the  property  was 
or  was  not  the  separate  property  of  the  wife. 

Appellee  contends  that  the  original  com- 
plaint in  that  case  was  superseded  by  the 
amended  complaint,  and  that  under  such 
amended  complaint  the  only  issue  presented 
and  tried  was-  the  question  as  to  whether  Al- 
bright had  transferred  the  Copper  avenue 
property,  in  fraud  of  his  creditors.  Appellant 
ciMicedes  that  this  was  the  only  issue  pre- 
sented in  the  last  amended  or  supplemoital 
complaint  filed  by  the  Ink  Company,  but  says 
that  this  pleading  was  simply  a  supplemental 
complaint,  and  had  no  effect  upon  the  issues 
theretofore  framed,  upon  which  the  report  of 
the  referee  was  based. 

The  following  text,  from  volume  21,  Enc.^ 
PI.  &  Pr.  79,  is  cited  in  support  of  tiie  argu- 
ment: 

"A  supplonental  complaint  is  not  like  a» 
amended  complaint,  a  substitute  for  the  orig- 
inal complaint,  and  does  not  supersede  the 
original  complaint^  but  it  is  a  fnrther  com- 
plaint [618]  and  assumes  that  the  original 
complaint  is  to  stand  and  the  issues  joined 
under  the  original  pleadings  remain  as  issues 
to  be  tried  in  the  action." 

The  usual  Code  provision,  relative  to  sup- 
plemental pleadings,  is  found  in  the  following 
language : 
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''Use  court,  may,  on  motion,  allow  supple- 
mental pleadings  showing  facts  which  oc- 
curred after  the  former  pleadings  were  filed." 

The  New  York  Code,  however,  permits  a 
party  to  also  set  up  facts,  in  supplemental 
pleadings,  which  were  unknown  to  him  at  the 
time  his  original  pleading  was  filed,  and 
:>ome  other  states  likewise  have  this  further 
provision.  Appellee  assumes  that  in  a  supple- 
mental complaint  a  party  is  not  required  to 
restate  his  entire  cause  of  action,  but  argues 
that  the  pleading  now  under  consideration 
was  an  amended  complaint,  rather  than  a 
flupplemental  complaint;  hence  that  it  super- 
seded the  original. 

Under  our  Code  provisions,  however,  it  is 
wholly  immaterial  whether  the  last  complaint 
filed  by  the  plaintiff  in  the  Printer^s  Ink 
Company  case  was  an  amended  or  supple- 
mental complaint;  for,  in  either  event  the 
plaintiff  must  be  held  to  have  abandoned  all 
the  allegations  in  his  original  complaint,  not 
carried  forward  into  liis  amended  or  supple- 
mental complaint.  Under  the  ordinary  Code 
provisions,  effective  in  a  majority  of  the 
eitutes,  this  would  not  be  true  as  to  a  supple- 
mental complaint,  but  the  provisions  of  our 
(ode  :<cem  to  be  peculiar  to  New  Mexico  and 
Missouri,  from  which  state  our  statute  was 
taken.  The  question  is  governed  by  sections 
4169,  4171,  and  4172,  Code  1015,  which  read 
as  follows: 

"Sec.  4169.  A  party  may  be  allowed,  on 
motion,  to  make  a  supplemental  complaint, 
answer  or  reply,  alleging  facts  material  to  the 
cause,  or  praying  for  any  other  or  different 
relief,  order  or  judgment." 

"Sec.  4171.  In  every  complaint,  answer  or 
reply,  amendatory  or  supplemental,  the  party 
shall  set  forth  in  one  entire  pleading  all  mat- 
ters which,  by  the  rules  of  pleading,  may  be 
set  forth  in  such  pleading,  and  which  may  be 
necessary  to  the  proper  determination  of  the 
action  or  defense. 

[619]  "Sec.  4172.  The  last  section  shall  not 
be  construed  to  require  an  amendatory  or  sup- 
plemental pleading  to  be  made  where  the 
amendment  desired  may  be  made  by  striking 
from  the  pleading  portions  thereof,  or  by  add- 
ing or  striking  out  the  name  of  a  party,  or 
dates,  or  adding  or  filing  of  an  affidavit,  or 
by  correcting  the  name  of  a  party  or  obvious 
errors." 

Under  section  4169  supra,  it  will  be  ob- 
served that  a  party  may,  by  a  supplemental 
complaint,  answer  or  reply  alleged  facts  mate- 
rial to  the  cause,  and  this  he  may  do  regard' 
lees  of  whether  such  facts  occurred  after  the 
former  pleading  was  filed  or  not,  or  whether 
such  facts  were  known  to  him  at  the  time 
he  filed  his  former  pleading. 

By  the  next  section  quoted  the  pleader  is 
required  to  set  forth  "in  every  complaint, 
answer,    or    reply,    amendatory    or    supple- 


mental, in  one  entire  pleading  all  matters- 
which,  by  the  rules  of  pleading,  may  be  set 
forth  in  such  pleading." 

The  language  of  this  section  would  seem 
to  require  the  pleader,  upon  filing  a  supple- 
mental, as  well  as  an  amendatory,  pleading, 
to  restate  his  eptire  cause  of  action,  but,  how- 
ever this  may  be,  as  the  statute  was  copied 
from  Missouri,  and  had  been  construed  by  the 
Supreme  Court  of  that  state  before  we 
adopted  it,  "it  is  familiar  law  that  in  adopt- 
ing the  Missouri  statutes  we  also  adopt  the 
construction  put  upon  them  by  the  Supremo 
Court  of  that  state.*'  Bremen  Min.  etc.  Co.* 
V.  Bremen,  13  N.  M.  Ill,  79  Pac.  806. 

In  tlie  case  of  Ward  v.  Davidson,  89  Mo. 
445,  1  S.  W.  846,  a  case  decided  in  188& 
(our  Code  provision  having  been  adopted  in 
1897),  the  Supreme  Court  held,  in  consider- 
ing the   parent  statute,   that: 

'*The  amended  or  supplemental  petition 
must  set  forth  all  the  facts,  so  that  there  will 
be  but  one  pleading."  '< 

The  court  in  discussing  the  question  saidr 

"The  amended  petition  upon  which  the 
issues  were  made  and  tried  states  that  the 
breaches  of  trust  complained  of  were  then 
still  continued.  In  equity  practice  amend- 
ments to  bills  generally  related  to  matters 
existing  at  the  time  of  filing  the  first  bill,  and 
matters  occurring  thereafter  were  brought 
upon  [620]  the  record  by  supplemental  bill. 
2  Dan.  Ch.  Plead,  and  Pr.  (5th  ed.)  15ia 
and  notes.  Our  practice  act  recognizes  the 
right  to  bring  before  the  court  matters  aris- 
ing after  the  filing  of  petition.  Sections  3.')35, 
.3573,  R.  S.  Tlie  amended  or  supplemental 
petition  must  set  forth  all  the  facts,  so  that 
there  will  be  but  one  pleading.  Section  3576. 
The  new  matter  here  pleaded  simply  enlarged 
the  extent  of  the  relief,  by  stating  a  continu- 
ation of  the  same  wrong,  and  was  proper  vsup- 
plemental  matter.  Story  Eq.  Plead,  par.  336 ; 
Jaques  v.  Hall,  3  Gray  (Mass.)  194.  The 
accounting,  in  respect  of  salaries,  will  go  to 
the  date  of  filing  the  amended  and  supple- 
mental petition.  Beyond  that  we  are  not 
asked  to  go." 

This  holding  has  never  been  departed  from 
by  the  Missouri  court.  In  numerous  cases 
the  Supreme  Court  of  that  state  treats  an 
amended  pleading  and  a  supplemental  plead- 
ing in  exactly  the  same  light.  See  the  follow- 
ing 6ases:  Basye  v.  Ambrose,  28  Mo.  30; 
Davis  V.  Clark,  40  Mo.  App.  515;  RevUurn  v. 
Mitchell,  106  Mo.  365,  16  S.  W.  592,'  27  Am. 
St.  Rep.  350;  Nave  v.  Adams,  107  Mo.  414,. 
17  S.  W.  958,  28  Am.  St.  Rep.  421;  Childs  v. 
Kansas  City,  etc.  R.  Co.  117  Mo.  414,  23  S.  W. 
373 ;  Cohn  v.  Souders,  175  Mo.  455,  75  S.  W. 
413. 

In  the  case  of  Alfter  v.  Hammitt,  54  Mo. 
App.   303,   the  court   said: 
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"The  cause  of  action  being  complete  when 
the  suit  was  brought  and  the  continuing 
damages  flowing  from  the  one  cause  of  action, 
according  to  our  ruling  in  Cook  v.  Redman, 
45  Mo.  App.  397,  could  be  recovered  in  one 
suit  only.  The. meaning  of  this  is  as  we  think 
that  when  other  and  additional  actionable 
facts  of  the  same  kind  and  belonging  to  the 
same  group  and  cognate  to  those  constituting 
the  cause  of  action  stated  in  the  original  peti- 
tion have  come  into  existence  since  the  com- 
mencement of  the  suit  they  may  be  brought 
on  the  record  by  an  amended  and  supple- 
mental petition,  and  we  may  infer  that  noth- 
ing more  than  this  was  accomplished  by  the 
amended  and  supplemental  petition  in  this 
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case. 

In  the  case  of  Ticknor  y.  Voorhies,  46  Mo. 
110,  the  court  said: 

'^Under  this  statute  (referring  to  a  Code 
provision  identical  with  our  section  4171)  the 
defense  must  be  confined  to  the  matters  al- 
leged in  the  defendant's  final  pleading.  By 
filing  this  pleading  and  going  to  trial  upon 
it,  he  abandoned  his  first  answer  and  the 
matters  therein  alleged,  which  were  not  re- 
stated in   the  answer   as  amended.'' 

[621]  See  also  Young  v.  Woolfolk,  33  Mo. 
110. 

The  same  rule,  while  not  expressly  declared, 
was  recognized  by  the  territorial  Supreme 
Oourt  in  the  case  of  Leusch  v.  Nickel,  16 
N.  M.  28,  113  Pac.  595.    The  court  said: 

"The  filing  of  this  supplemental  complaint 
had  the  effect  of  disposing  of  the  demurrer 
filed  to  the  original  complaint  inasmuch  as 
the  same  was  not  renewed  as  to  the  supple- 
mental complaint  so  far  as  the  record  shows." 

Under  the  above  authorities  we  are  re- 
quired to  hold  that  in  every  amendatory  or 
supplemental  pleading,  filed  by  a  party,  it  is 
necessary  for  him  to  therein  restate  his  entire 
cause  of  action,  defense,  or  reply;  that  all 
matters  set  forth  in  his  original  pleading 
and  not  carried  forward  into  his  amended  or 
supplemental  pleading  are  abandoned;  and 
that  a  judgment  for  the  defendant,  dismissing 
a  cause  on  the  merits,  is  res  adjudicata  only 
as  to  such  matters  as  were  carried  forward 
by  a  plaintiff  into  his  amended  or  supple- 
mental complaint.  This  being  true,  the  only 
matter  litigated  in  the  Ink  Company  case 
was  as  to  whether  a  designated  tract  of  real 
estate  had  been  conveyed  in  fraud  cf  the 
rights  of  creditors,  and  hence  such  judgment 
would  only  be  res  adjudicata  upon  that 
question. 

It  cannot  be  claimed,  with  any  degree  of 
logic,  that  the  report  of  the  referee,  finding 
that  the  property  mentioned  in  the  original 
complaint  was  the  separate  property  of  tiie 
^fe,  which  report  was  never  carried  into  the 
judgment,  was  res  adjudicata.  The  leading 
case  upon  the  point  that  a  judgment  is  neces- 


sary to  constitute  res  adjudicata  is  that  of 
Oklahoma  City  y.  McMaster,  196  U.  S.  533, 
25  S.  Ct.  325,  49  U.  S.  (L.  ed.)  587,  and  the 
court  there  says: 

''It  is  plain  that  there  has  been  no  formal 
judgment  entered  in  the  case,  and  that  these 
two  separate  documents,  filed  in  different 
clerk's  offices,  cannot  be  pieced  together  and 
made  a  formal  and  complete  judgipent.  With- 
out a  judgment  the  plea  of  res  judicata  has 
no  foundation;  and  neither  the  verdict  of  a 
jury  nor  the  findings  of  a  court,  even  though 
in  a  prior  [622]  action,  upon  the  precise  point 
involved  in  a  subsequent  action,  and  between 
the  same  parties,  constitute  a  bar." 

See  also  Bigelow  on  Bstoppel  (6th  ed.)  pp. 
52  and  64;  23  Cyc  1227,  and  cases  cited. 

Appellant  next  argues  that: 

"Even  if  we  assumed  that  the  question  was 
not  res  adjudicata  the  plaintiff  is  barred  and 
equitably  estopped  by  his  conduct  in  the  Ink 
Company  case  from  asserting  that  the  prop- 
erty in  question  Is  community  property." 

This  contention  is  based  upon  the  fact  that 
in  the  Ink  Company  case  appellee  filed  a 
sworn  answer,  and  likewise  testified  upon  the 
hearing  before  thei  referee  that  the  property 
standing  in  the  name  of  his  wife  was  her 
separate  property. 

In  Tennessee  it  is  held  thai  a  person  mak- 
ing a  solemn  admission  under  oath  in  a  judi- 
cial proceeding,  such  as  is.  contained  in  a 
sworn  pleading,  is  estopped  thereby  in  a 
subsequent  action  with  a  stranger,  unless  he 
shows  that  the  admission  was  made  incon- 
siderately and  without  full  knowledge  of  the 
facts.  Stephenson  v.  Walker,  8  Baxt.  289 : 
Chilton  V.  Scruggs,  5  Lea  308.  See  also  Still- 
man  V.  Stillman,  7  Baxt.  169;  Cooley  v. 
Steele,  2  Head  605;  McEwen  v.  Jenks,  6  Lea 
289;  Watterson  v.  Lyons,  9  Lea  566;  Lee  v. 
Calvert,  57  S.  W.  627. 

But  the  Tennessee  doctrine  finds  no  support 
in  other  courts,  so  far  as  we  are  advised,  and 
is  certainly  contrary  to  the  accepted  under- 
standing of  the  necessary  elements  of  an 
equitable  estoppel.  Mr.  Pomeroy  (Pomeroy's 
Equity  Jurisprudence,  §  805  et  seq.)  says 
that  to  c(»stitute  equitable  estoppel  the  fol- 
lowing elements  must  be  present: 

"1.  There  must  be  conduct  (acts,  language 
or  silence)  amounting  to  a  representation  or 
concealment  of  material  facts. 

''2.  The  facts  must  be  known  to  the  party 
estopped  at  the  time  of  his  said  conduct,  or 
at  least  the  circumstanees  must  be  such  that 
knowledge  of  them  is  necessarily  imputed  to 
him. 

^'3.  The  truth  concerning  these  facts  must 
be  unknown  to  the  other  party  claiming  the 
benefit  of  the  estoppel  at  the  tame  when  such 
conduct  was  done  and  at  the  time  when  it  was 
acted  upon  by  him. 
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[623]  "4,  The  conduct  must  be  done  with 
the  intention,  or  at  least  with  the  expecta- 
tion that  it  will  be  acted  upon  by  the  other 
party,  or  under  such  circumstances  that  it 
is  both  natural  and  probable  that  it  will  be 
so  acted  upon. 

^'5.  The  conduct  must  be  relied  upon  by  the 
other  party,  and  thus  relying  he  must  be  led 
to  act  upon  it. 

''6.  He  must  in  fact  act  upon  it  in  such 
manner  as  to.  change  his  position  for  the 
worse;  in  other  words,  he  must  so  act  that 
he  would  suffer  a  loss  if  he  were  compelled  to 
surrender  or  forgo  or  alter  what  he  has  done 
by  reason  of  the  first  party  being  permitted  to 
repudiate  his  conduct  and  to  assert  rights  in- 
consist^it  with  it."  Pomeroy's  Equity  Juris- 
prudaice,  par.  805  et  seq. 

There  are  at  least  three  of  these  elements 
wanting  in  the  present  case.  Even  under  the 
contentions  of  appellant  she  was  not  misled; 
she  did  not  rely  upon  it,  and  she  did  not 
act  upon  it  in  such  a  manner  as  to  cliange 
her  position  for  the  worse;  she  had  no  inter- 
est in  the  property  and  could  have  had  no 
possible  interest  prior  to  her  mother's  death 
under  any  view  of  the  case. 

The  admissions  contained  in  the  formes 
answer  verified  by  appellee  and  filed  in  the 
Printer's  Ink  Company  case  were  properly 
received  as  evidence  in  tbe  present  case,  but 
such  sworn,  answer  was  not  conclusive  and 
went  only  to  the  weight  of  his  evidence  in 
the  present  ^ase.  Such  palpable  false  swear- 
ing would  haye  justified  the  court  in  abso- 
lutely disregarding  his  testimony  in  the  pres- 
ent case,  but  he  was  not  bound  to  do  so.  The 
weight  to  be  given  to  his  testimony  was  a 
question  which  the  trial  court  was  required 
to  determine.  If  it  afforded  substantial  evi- 
dence to  support  the  findings  of  the  trial 
court,  such  findings  are  conclusive  on  appeal. 
Badaracco  v.  Badaracco,  10  N.  M.  761,  65  Pac. 
153;  Gale  v.  Salas,  11  N.  M.  211,  66  Pac.  520; 
Romero  v.  Coleman,  11  N.  M.  533,  70  Pac. 
659;  Hancock  v.  Beaaley,  14  N.  M.  239,  91 
Pac.  735;  Marques  v.  Maxwell  Land  Grant 
Co.  12  N.  M.  445,  78  Pac.  40;  Ricliardson  v. 
Pierce,  14  N.  M.  334,  93  Pac.  715.  In  Jones 
on  Evidence,  §  274,  the  author  says,  in  dis- 
cussing admissions  made  in  former  suits: 

'*But  a  tacit  or  incidental  admission  in 
one  suit  will  not  conclude  the  party  making  it 
in  another  acticm,  where  precisely  the  same 
matter  is  not  in  litigation;  and  even  then 
admissions  [624]  which  are  expressly  made 
by  the  pleadings  in  one  action  are  not  con- 
clusive in  other  suits,  unless  the  second  action 
is  brought  on  a  judgment  recovered  in  the 
first.  The  affidavits  and  depositions  of  a 
party  are,  of  course,  competent  to  show  his 
admissions,  although  used  in  another  suit, 
and  from  their  solemn  character  are  entitled 
to  great  weight;  but  they  are  not  conclusive 


against  him  and  do  not  constitute 
toppel," 

A  very  exhaustive  case  note  will  be  found, 
following  the  case  of  Lincoln  First  Nat.  Bank 
V.  Duncan,  18  Ann.  Cas.  78.  The  author  of 
the  note  says: 

"Although  admissions  contained  in  a  plead- 
ing of  a  party  in  a  former  action  are  ad- 
missible against  him  in  a  subsequent  actioa 
between  him  and  a  stranger,  the  pleading  doea 
not  conclusively  establish  the  facts  alleged 
therein  and  is  open  to  explanation  or  re> 
buttal."       . 

Following  this  statement  of  the  law  and 
amply  supporting  it  will  be  found  many 
English  and  American  cases.  Hence  we  are 
forced  to  conclude  that  the  doctrine  of  equi- 
table estoppel  has  no  application  to  the  facta 
in  this  case. 

Finding  no  available  error  in  the  record^ 
the  judgment  will  be  aflSurmed;  and  it  is  so 
ordered. 

Hanna  and  Parker,  JJ.,  concur. 


NOTS« 

Admissibility  and  ConelnsiTeneaa 
aKainst  Pleader,  in  Subsequent 
Aotion  with  Stranger,  of  Admission 
in  PleAding. 

AdmisHhilify. 

The  rule  recognized  in  Lincoln  First  Nat. 
Bank  v.  Duncan,  80  Kan.  196,  18  Ann.  Cas. 
79,  and  Farley  v.  Frost-Johnson  Lumber  Co. 
133  La.  497,  Ann.  Cas.  1915C  717,  735,  that 
the  admissions  of  a  party  contained  in  a 
pleading  are  admissible  in  evidence  against 
him  in  a  subsequent  action  with  a  stranger 
to  the  former  suit,  has  been  followed  in  a 
number  of  recent  cases.  Russell  v.  Suddoth, 
123  Ark.  200,  184  S.  W.  842;  Musick  v.  Enos; 
95  Kan.  397,  148  Pac.  624;  Alsworth  v.  Ricli- 
mond  Cedar  Works,  172  N.  C.  17,  89  S.  E. 
1008;  Bloxham  v.  Stave,  etc.  Corp.  172  N.  C. 
37,  89  8.  K  1013;  Meagher  v.  Eilers  Music 
House,  77  Ore.  70,  150  Pac.  266;  Warner  v. 
Sapp  (Tex.)  97  S.  W.  125.  Thus  in  Bloxham 
T.  Stave,  etc.  Corp.  supra,  an  action  for  per- 
sonal injuries,  the  court  said :  "The  pleading 
in  the  other  suit  mentioned  was  competent 
as  a  declaration  of  the  party  who  is  a  defend- 
ant in  this  action,  and  it  makes  no  differ ence 
that  the  other  suit  was  not  between  the  par- 
ties in  this  one." 

In  Meagher  v.  Eilers  Music  House,  77  Ore. 
70,  150  Pac.  266,  wherein  the  plaintiff  offered, 
in  evidence  a  certified  copy  of  the  complaint 
in  an  action  instituted  against  a  stranger 
by  the  defendant  in  the  case  at  bar,  it  was 
said:  **The  complaint  filed  by  the  Eilers 
Mu«;ic  House  in  the  action  against  Farrell  is 
relevant  evidence,  because  it  contains  certain 
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adniifislans  or  declarations  against  the  inter- 
est of  the  defendant  in  the  instant  case,  and 
the  fact  that  Meagher  was  not  a  party  to  that 
proceeding  does  not  affect  the  competency  of 
the  evidence." 

The  rule  stated  waa  applied  in  Bussell  v. 
Suddoth,  123  Ark.  200,  184  S.  W.  842,  where- 
in a  widow  and  her  children  filed  a  petition 
in  the  probate  court  whereby,  dower  not  hav- 
ing l>een  assigned  to  Her,  she  claimed  to  be 
entitled  to  the .  rents  of  lands  adjoining  a 
farm  left  by  her  deceased  husband,  which  it 
was  stated  in  the  petition  was  the>  homestead 
of  the  husband.  The  court  held  that  this 
petition  was  admissible  against  the  children 
in  an  action  subsequently  instituted  by  them 
to  recover  possession  of  other  property  which 
had  been  sold  at  an  administrator's  sale  to 
pay  the  d^ts  of  the  deceased  father,  to  con- 
tradict their  claim  that  the  property  involved 
in  the  case  at  bar  wajs  the  homestead  of  their 
father. 

In  Musick  v.  Enos,  95  Kan.  397,  148  Pac. 
624,  the  record  of  a  plea  of  guilty  by  a  de- 
fendant to  a  criminal  charge  of  assault  wajB 
held  to  be  admissible  in  evidence  against 
him  in  a  civil  action  for  the  same  assault. 

In  Al8 worth  v.  Richmond  Cedar  Works, 
172  N.  C.  17,  89  S.  E.  1008,  wherein  the  title 
to  certain  real  estate  was  involved,  a  com- 
plaint of  the  defendant  filed  by  it  in  a  former 
«uit  was  held  to  be  admissible  against  it  to 
-show  a  claim  made  therein  as  to  the  location 
of  a  certain  tract  of  land,  the  fact  of  which 
location  was  relevant  to  the  issue  raised  in 
the  case  at  bar. 

In  Warner  v.  Sapp  (Tex.)  97  S.  W.  125, 
an  action  to  try  title  to  land,  the  pleadings 
in  a  former  suit  between  the  ancestor  of  the 
plaintiffs  and  a  stranger  to  the  instant  case, 
involving  the  same  property,  were  admitted  in 
evidence  against  the  plaintiffs  to  prove  ad- 
missions of  their  ancestor  relevant  to  the 
issue  raised  in  the  case  at  bar.  The  court 
said:  ''There  is  a  further  assignment  which 
conoplains  of  the  admission  of  the  pleadings 
and  judgment  in  the  case  of  Whitaker  v. 
Warner,  above  referred  to.  The  court  prop- 
erly overruled  the  objections.  The  only  one 
which  would  merit  attention  is  that  it  was 
inadmissible  to  show  the  location  of  the  War- 
ner [survey].  Warner's  pleading  in  that  case 
contained  a  clear  statement  of  the  fact  that 
the  surveyor,  Minter,  had  placed  Mm  on  the 
land  that  he  was  occupying  as  bis  pre-emp- 
tion ;  and  this  fact  was  relevant  to  the  issue, 
and  as  an  admission  of  their  ancestor  it  was 
Admissible  against  his  heirs." 

However,  in  a  criminal  action,  an  admission 
of  the  defendant  made  in  a  pleading  filed  by 
him  in  a  previous  civil  suit  is  not  admissible 
in  evidence  against  him  if  it  does  not  clearly 
appear  that  the  contents  of  the  pleading  were 
known  to  the  accused  and  that  the  filing  of 
the  pleading  in  the  civil  action  was  not  exclu- 


sively the  act  of  his  attorney.  Reg.  v.  Walk- 
er, 1  Cox  C.  C.  (Eng,)  99;  Reg.  v.  Simmonds, 
4  Cox  C.  C.  (Eng.)  277;  Farmer  v.  State,  100 
Ga.  41,  28  S.  E.  26.  Thus  in  Reg.  v.  Sim- 
monds,  supra,  wherein  the  accused  was 
charged  with  having  obtained  goods  by  false- 
ly representing  himself  to  be  of  full  age  and 
it  was  sought  to  introduce  in  evidence  a 
plea  of  infancy  made  by  him  in  an  action 
instituted  by  the  seller  of  the  goods  to  re- 
cover the  purchase  price  thereof,  the  court 
held  the  pleading  to  be  inadmissible,  saying: 
"I  do  not  think  I  ought  to  receive  this  evi- 
dence. Where  you  clearly  identify  a  defend- 
ant with  any  act  or  declaration,  no  doubt  the 
jury  must  decide  what  bearing  it  has  upon 
the  case,  but  I  think  it  would  be  going  too 
far  to  treat  the  putting  in  this  plea  as  an 
act  clearly  brought  home  to  the  defendant." 

But  in  a  criminal  prosecution,  if  it  is 
shown  that  a  pleading  In  a  previous  civil  suit 
was  in  fact  a  pleading  of  the  accused,  admis- 
sions made  therein  by  the  latter  are  admissi- 
ble in  evidence  against  him.  Whitaker  v. 
State,  11  Ga.  App.  208,  75  S.  E.  258;  Stitch 
V.  State,  10  Okla.  Crim.  441,  137  Pac.  887; 
Barber  v.  State,  64  Tex.  Crim.  96,  142  S.  W. 
577. 

In  Whitaker  v.  State,  11  Ga.  App.  208, 
75  S.  E.  258,  wherein  an  indictment  charged 
the  defendant  with  the  offense  of  cheating  and 
swindling  for  that  he  '*did  unlawfully  then 
and  there  falsely  and  fraudulently  represent 
to  one  T.  L.  Underwood  that  the  bank  of 
Kennesaw  was  incorporated,  and  was  perfect- 
ly solvent,"  etc.,  the  court  in  holding  that  a 
part  of  a  pleading  in  a  prior  civil  proceed- 
ing was  admissible  to  prove  admissions 
made  therein  by  the  accused  relevant  to 
the  issue  raised  by  the  indictment,  said: 
"Record  of  a  receivership  proceeding  was 
admitted  in  evidence  for  tJie  purpose  of 
showing  that  in  an  answer  claimed  to  have 
been  filed  by  the  defendant^  he  had  admitted 
that  the  bank  was  not  incorporated  and  that 
it  was  insolvent  when  the  petition  was  filed. 
The  answer  purported  to  be  signed  in  behalf 
of  the  defendant  by  attorneys  of  record,  and 
there  is  also  attached  to  the  answer  an  affi- 
davit verifying  the  truth  of  the  contents  of 
the  answer,  purporting  to  be  signed  by  the 
defendant  in  the  presence  of  a  notary  public. 
There  was  objection  to  the  admission  of  this 
answer,  on  the  ground  that  it  had  not  been 
shown  that  it  had  been  in  fact  made  as  an 
answer  of  the  defendant  and  by  his  authority. 
This  objection  was  not  well  founded,  and  the 
ruling  of  the  court  was  proper  in  allowing 
the  introduction  of  that  portion  of  the  an- 
swer which  admitted  that  the  bank  had  not 
been  incorporated,  but  was  a  partnership, 
and  also  admitted  that  the  bank  was  insol- 
vent." 

In  Stitch  V.  State,  10  Okla.  Crim.  441,  137 
Pac  887,  wherein  the  defendant  was  charged 


ALBRIGHT  v.  ALBRIGHT. 

21  N.  Mem,  609. 


661 


Avith  unlawfully  selling  intoxicating  liquor,  it 
"waa  held  that  a  verified  pleading  in  a  civil 
fiuit,  in  which  a  recovery  was  sought  from 
the  accused  and  another  for  liquor  sold  to 
them,  was  admissible  against  him. 

In  Barber  V.  State,  64  Tex.  Crim.  9«,  142 
S.  W.  677,  the  prosecution  was  for  perjury. 
The  answer  of  the  accused  in  a  previous  civil 
«ttit  was  introduced  in  evidence  against  him 
to  show  admissions  contained  therein.  On 
appeal  this  evidence  was  held  to  have  been 
properly  admitted,  the  court  saying:  "Ap- 
pellant's ninth  assignment  complains  of  the 
admission  in  evidence  of  the  answer  of  de- 
iendaat  in  the  said  civil  snit  of  Perry  v. 
Barber,  reciting  things  that  were  evidence 
against  him  in  this  case.  The  answer  was 
«wom  before  a  notary  public,  and  the  notary*s 
jurat  was  also  read.  A  party's  pleadings  are 
always  evidence  against  him,  and  if  sworn 
to,  are  with  greater  reason  evidence  against 
him  of  the  strongest  kind.  The  court*s 
explanation  of  this  bill  of  eiteeptions  shows 
that  Mrs.  Shannon  identified  the  signature 
of  this  pleading  as  that  of  defendant.  In 
the  charge  the  purpose  for  which  this  testi- 
mony was  admissible  was  stated  and  limited 
to  that  alone,  and  there  was  no  error  in  ad- 
mitting it" 

Where  an  instrument  was  executed  and 
sworn  to  which  purported  to  be  a  petition  for 
a  divorce  but  which  was  never  filed  in  any 
legal  proceeding  or  published,  the  court  held 
that  it  was  admissible  in  evidence  in  a  prose- 
cution for  bigamy  of  the  person  who  had 
executed  it  to  prove  admissions  by  him  of  a 
former  marriage.  Crow  v.  State  (Tex.)  72 
S.  W.  392. 

It  has  been  held  that  a  petition  in  an  un- 
contested suit  for  a  divorce  is  not  admissible 
in  evidence  in  a  subsequent  action  between 
the  defendant  in  the  divorce  proceedings  and 
a  stranger  thereto  as  an  admission  by  the 
former  of  the  truth  of  the  allegations  of  the 
petition.  Thomas  v.  Thomas  (Mo.)  186  S. 
W.  993.  In  that  case  which  involved  a  con- 
test over  a  will,  it  was.  sought  to  introduce 
in  evidence  a  petition  in  a  suit  for  a  divorce 
brought  against  one  of  the  contestants  by  his 
wife  in  which  a  judgment  by  default  was 
obtained.  The  former  wife  was  not  a  party 
to  the  litigation  over  the  will.  The  allega- 
tions in  the  petition  for  the  divorce  were  that 
the  defendant  therein  was  an  habitual  drunk- 
ard, was  cruel  to  his  wife  and  family  and 
had  refused  to  support  the  wife.  It  was  con- 
tended that  the  effect  of  the  default  of  the 
plaintiff  was  to  admit  the  truth  of  these 
allegations.  In  holding  that  the  pleading  was 
not  admissible  against  the  defendant  to  the 
divorce  proceedings  in  the  subsequent  litiga- 
tion over  the  will,  the  court  said :  "By  stat- 
ute in  nearly  all  the  states,  including  Mis- 
souri and  Tennessee  (R.  S.  Mo.  §  2378; 
Shannon's  Code,  §  4212),  defendant's  failure 


to  answer  [the  petition  for  a  divorce]  does 
not  warrant  a  decree,  but  proof  of  the  cause 
of  action  must  be  made.  In  those  states  hav- 
ing no  statute  like  ours,  the  rule  is  never- 
theless the  same.  The  courts  have,  in  fact, 
treated  the  common  law  ^s  including  the 
applicable  canonical  rule,  that  an  express  ad- 
mission does  not,  of  itself,  justify  a  decree. 
3  \7igmore  on  Evidence,  §  2067.  In  view  of 
this  it  is  not  correct  to  treat  a  default  in  a 
divorce  suit  as  an  admission  of  the  allega- 
tions of  the  petition  which  may  be  put  in 
evidence  by  a  stranger  in  another  action 
against  the  divorce  defendant.  A  defendant 
in  divorce  proceedings  omitting  to  answer 
must  be  held  to  know  that  even  in  a  divorce 
case  his  silence  does  not  constitute  an  ad- 
mission of  the  allegations  of  the  petition 
which  the  plaintiff  can  rely  upon  for  any 
purpose  in  obtaining  a  decree.  How  then  can 
it  be  said  that  an  act  or  omission  which  im- 
plies no  admission  in  the  case  in  which  it  is 
done  is  available  as  an  Implied  admission  in 
a  subsequent  action  by  a  stranger  to  the  di- 
vorce proceedings?  We  think  there  is  no 
ground  upon  which  such  a  doctrine  can  be 
supported."  y 

However,  in  State  v.  Snowden,  23  Utah 
318,  65  Pac.  479,  it  was  held  that  a  com- 
plaint in  an  imcontested  suit  for  a  divorce, 
in  which  complaint  tlie  defendant  was 
charged  with  adultery,  was  admissible 
against  him  as  an  admission  of  the  truth  of 
the  charge  in  a- criminal  prosecution  of  the 
defendant  for  the  same  adulterous  act,  the  at- 
torney for  the  complainant  in  the  divorce 
litigation  having  testified  in  the  criminal 
action  that  he  presented  the  complaint  in  the 
divorce  proceedings  to  the  defendant  and  that 
the  latter  signed  a  paper  stating,  in  sub- 
stance, that  he  had  received  a  copy  of  the 
said  complaint  in  divorce,  knew  the  contents 
thereof,  waived  service  of  summons  and  time 
in  which  to  answer  or  otherwise  plead,  and 
consented  to  a  trial  on  the  complaint  without 
an  answer  or  other  pleading  thereto  by  the 
defendant.  The  court  said:  '*There  was  no 
error  in  the  admission  of  the  divorce  com- 
plaint of  the  wife,  and  the  voluntary  appear- 
ance and  consent  to  default  thereon  by  the 
defendant.  The  complaint  was  not  admitted 
as  original  evidence  of  the  truth  of  the  facts 
therein  sworn  to,  but  simply  as  a  necessary 
incident  explaining  and  characterizing  the 
nature  of  defendant's  acquiescence  or  confes- 
sion. 'Admissions  and  confessions  may  be 
implied  from  the  acquiescence  of  the  party  in 
the  statements  of  others  made  in  his  pres- 
ence, when  the  circumstances  are  such  as  af- 
ford an  opportunity  to  act  or  speak,  and 
would  naturally  call  for  some  action  or  reply 
from  men  similarly  situated.  1  Greenl.  Ev. 
sees.  197,  215;  Joy  on  Confessions,  77.  And 
it  makes  no  difference  that  the  statements 
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which  call  for  a  reply  are  made  by  a  party 
^vho  is  incompetent  to  testify.'  People  v.  Mc- 
Crea,  32  Cal.  100." 

Concl  usi  vene88. 

As  to  the  coniflusiveness  of  an  admission 
in  a  pleading  against  the  pleader  in  a  subse* 
quent  acticm  with  a  stranger,  the  recent  cases 
support  the  rule  laid  down  in  the  earlier 
decisions  that  such  an  admission,  although 
admissible  in  evidence  against  the  pleader,  is 
not  conclusive  but  is  merely  evidence  of  the 
facts  admitted,  the  effect  of  which  may  be 
overcome  by  the  introduction  of  other  evi- 
dence in  explanation  or  in  contradietion  of 
the  admission.  Kington  v.  Ewart,  100  Kan. 
49,  184  Pac.  141;  Anders  v.  Clover  (Mich.) 
186  N.  W.  640;  Bnissel  v.  Louvre  Hotel  Co. 
88  Misc.  47,  160  N.  Y.  S.  496;  Russ  v.  Good 
(Vt.)  102  Atl.  481.  And  see  the  reported 
case.  Thus  a  plea  of  guilty  entered  in  a 
criminal  prosecution  for  assault  and  battery 
has  been  held  not  to  be  conclusive  evidence  in 
a  subsequent  civil  suit  for  the  same  assault, 
the  court  saying:  "We  are  of  opinion  that 
the  learned  circuit  judge  properly  instructed 
the  jury  upon  the  question  of  the  plea  of 
guilty  interposed  by  defendant  in  the  self- 
induced  criminal  proceeding.  Under  the  cir- 
cumstances of  the  case  as  disclosed  by  him- 
self, the  plea  could  at  most  be  considered  as 
evidence  of  his  guilt  of  the  offense  charged 
in  the  case  at  bar;  the  weight  thereof  beinir 
for  the  jury."  Anders  v.  Clover  (Mich.)  166 
X.  W.  840.' 

In  Bruspel  v.  Louvre  Hotel  Co.  88  Misc.  47, 
160  N.  Y.  S.  496,  the  trial  court  refused  to 
admit  evidence  to  explain  or  contradict  ad* 
missions  made  by  one  of  the  parties  to  the 
action  in  .his  pleadings  in  a  former  suit  to 
which  his  opponent  in  the  instant  case  was 
a  Rt ranger.  In  holding  the  action  of  the 
trial  court  to  be  erroneous  the  court  on  ap- 
peal said:  "At  the  trial  the  plaintiff  was 
permitted  to  prove  the  amount  of  salary  due, 
by  offering  in  evidence  the  plead  in<fs  in  an 
action  brouglit  by  a  third  party  against  this 
defendant,  and  rnntaining  an  alleged  admis- 
sion. It  is  not  di<iputed  that,  if  the  plead- 
ings contained  any  admissions,  such  admis- 
sions would  not  be  conclusive,  but  would  be 
open  to  explanation  and  contradiction;  yet 
the  trial  justice  refused  all  evidence  offered 
for  such  purpose." 

The  reported  case  was  an  action  instituted 
by  a  daughter  against  her  father  to  partition 
certain  property  alleged  to  be  the  separate 
estate  of  the  deceased  mother  of  the  plaintiff. 
The  father  claimed  that  the  property  was 
community  property  of  liimaelf  and  wife.  In 
a  former  suit  against  the  father  by  one  of  his 
creditors,  the  father  had  filed  a  sworn  answer 
in    which   he   stated   that   the   property    in- 


volved tlierein,  which  was  the  property  in 
litigation  in  the  case  at  bar,  was  the  separate 
property  of  his  wife.  After  reviewing  the 
decisions  on  the  question,  the  court  quotea 
from  the  original  note  t)ie  rule  stated  therein 
and,  referring  to  the  many  decisions  cited 
in  the  note  supporting  the  rule  as  stated,, 
holds  that  the  pleading  filed  in  the  former 
litigation  was  not  concluflivo  agaiiiBt  the 
pleader. 


WOODWABD 


V. 


BUUEE  ET  All. 

North  Dakota  Supreme  Court — July  21,  1917. 
as  N.  Dak.  3S;  164  N.  W.  ISC. 

Divoree  ~  Effeet  of  Marrias«  withift 
Proseribed  Time  after  Divoroe. 

Under  chapter  70  of  the  Session  Laws  of 
1901,  which  provides  that  the  effect  of  a 
judgment  decreeing  a  divorce  is  to  restore  the 
parties  to  the  state  of  unmarried  persons,, 
except  that  neither  party  to  a  divorce  mav 
marry  within  three  months  after  the  time 
such  decree  is  granted,  a  marriage  contracted 
by  a  divorced  person  less  than  three  months' 
after  the  decree  was  rendered  is  not  void, 
and  may  not  be  assailed  collaterally  upon 
probate  of  such  person's  estate. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Wells  county: 
Coffey,  Judge. 

Petition  for  letters  of  administration,. 
Blanche  S.  Woodward  petitioner,  and  Katie 
M.  Blake  et  al.,  respondents.  Judgment  for 
petitioner.  Respondents  appeal.  The  facts 
are  stated  in  the  opinion.    Affirmed. 

J.  J.  Yatmghlood  and  John  0.  Hanchett  for 
appellants. 

Tr<ioy  R.  Bangs  and  Arthur  L,  "N etcher  for 
appellee. 

[42]  Christiansow,  J. — On  August  15. 
1904,  an  absolute  decree  of  divorce  was  en- 
tered in  the  district  court  of  Wells  Count  v. 
in  an  action  then  properly  pending  therein., 
divorting  Plinn  H.  Woodward  from  Kate 
Woodward.  Thereafter  on  September  30/ 
1904  Raid  Plinn  H.  Woodward  was  married 
to  the  petitioner,  Blanche  S.  Woodward,  at 
Minot.  North  Dakota.  From  the  date  of 
such  marriage  the  said  Plinn  H.  Woodward 
and  the  petitioner  lived  together  as  husband 
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and  wife — up  to  the  death  of  said  Plinn  H. 
Woodward,  which  occurred  on  October  22, 
1916.  The  petitioner  thereupon  applied  to 
the  county  court  of  Wells  county  for  letters 
of  administration  of  the  estate  of  said  Plinn 
H.  Woodward.  And  the  three  respondents, 
who  are  the  children  of  [43]  Plinn  H.  Wood- 
ward by  his  first  wife,  filed  an^  answer  and 
cross  petition,  wherein  they  asserted  that  the 
marriage  solemnized  at  Minot,  North  Dakota, 
on  September  30,  1904,  was  and  is  wholly 
null  and  void  for  the  reason  that  such  mar- 
riage was  prohibited  by  cl^apter  70  of  the 
Session  Laws  of  1001,  which  reads  as  follows: 
"Marriage  is  diasolyed  only, 
"1.  By  the  death  of  one  of  the  parties;  or 
*^.  By  judgment  of  a  court  of  competent 
jurisdiction  decreeing  a  diyorce  of  the  parties. 
"The  effect  of  a  judgment  decreeing  a  di- 
Torce  is  to  restore  the  parties  to  the  state 
of  unmarried  persons,  except  that  neither 
party  to  a  divorce  may  marry  within  three 
months  after  the  time  such  decree  is  granted.^' 
Under  the  laws  of  this  state  "marriage  is  a 
personal  relation  arising  out  of  a  civil  con- 
tract to  which  the  consent  of  the  parties 
thereto  is  essential,  but  the  marriage  relation 
may  be  entered  into,  maintained,  annulled  or 
dissolved  only  as  provided  by  law."  Comp. 
Laws  1913,  §  4357. 

The  c<Hnmon-law  marriage  has  not  been 
recognized  as  valid  in  this  state  since  July 
1,  1890.  See  Schumacher  v.  Great  Northern 
R.  Co.  23  N.  D.  231,  136  N.  W.  85. 

Section  4359,  Compiled  Laws,  declares  that 
marriages  between  certain  near  relations  shall 
be  absolutely  void.  And  §  4360,  Compiled 
Laws,  provides  that  "a  marriage  contracted 
by  a  person  having  a  former  husband  or  wife 
living,  if  the  former  marriage  has  not  been 
annulled  or  dissolved,  is  illegal  and  void  from 
the  beginning  unless  such  former  husband  or 
wife  was  absent  and  believed  by  such  person 
to  be  dead  for  a  period  of  Ave  years  imme- 
diately preceding." 

Section  4368,  Compiled  Laws  1013,  pro- 
vides: "A  marriage  may  be  annulled  by  an 
action  in  the  district  court  to  obtain  a  decree 
of  nullity  for  any  of  the  following  causes 
existing  at  the  time  of  the  marriage*. 

"1.  When  the  party  in  whose  behalf  it  is 
sought  to  have  the  marriage  annulled  was 
under  the  age  of  legal  consent  and  such  mar- 
riage was  contracted  without  the  consent  of 
his  or  her  parent  or  guardian,  unless  after 
attaining  the  age  of  consent  such  party  freely 
cohabited  with  the  other  as  husband  or  wife. 
"2.  When  the  former  husband  or  wife  of 
either  party  was  living  and  the  marriage  with 
such  former  husband  or  wife  was  then  in 
force. 

[44]  "8.  When  either  party  was  of  un- 
sound mind,  unless  such  party  after  coming  to 


reason    freely  cohabited   with    the   other    as 
husband  or  wife. 

"4.  When  the  consent  of  either  party  was 
obtained  by  fraud,  unless  such  party  after- 
wards with  full  knowledge  of  the  facts  con- 
.stituting  the  fraud  freely  cohabited  with  the 
other  as  husband  or  wife. 

"5.  When  the  consent  of  either  party  was 
obtained  by  force,  unless  such  party  after- 
wards freely  cohabited  with  the  other  as 
husband   or    wife. 

''6.  When  either  party  was  at  the  time 
of  the  marriage  physically  incapable  of  enter- 
ing into  the  marriage  state  and  such  inca- 
pacity continues  and  appears  to  be  incurable." 

Section  4369,  Compiled  Laws,  provides  that 
*'an  action  to  obtain  a  decree  of  nullitv  of 
marriage  for  causes  mentioned  in  the  preced- 
ing section,  must  be  commenced  within  the 
periods  and  by  the  parties  as  follows: 

"1.  For  causes  mentioned  in  subdivision 
one,  by  the  party  to  the  marriage  who  was 
married  under  the  age  of  legal  consent,  within 
four  years  after  arriving  at  the  age  of  con- 
sent, or  by  his  or  her  parent  or  guardian  at 
any  time  before  such  party  has  arrived  at  the 
age  of  legal  consent. 

"2.  For  causes  mentioned  in  subdivision  2, 
by  either  party  during  the  life  of  the  other, 
or   by   such   former   husband   or   w^ife. 

"3.  For  causes  mentioned  in  subdivision  3, 
by  the  party  injured,  or  a  relative  or  guard- 
ian of  the  party  of  unsound  mind  at  any  time 
before  the  death  of  either  party. 

"4.  For  causes  mentioned  in  subdivision  4, 
by  the  party  injured  within  four  years  after 
the  discovery  of  the  facts  constituting  tht 
fraud. 

''5.  For  causes  mentioned  in  subdivisions  5 
and  6,  by  the  injured  party  within  four 
years  after  the  marriage." 

It  will  be  observed  that  in  the  section 
last  quoted  the  legislature  recognized  certain 
marriages  to  be  void  and  others  to  be  void- 
able only.  See  Mickels  v.  Fennell,  15  N.  D. 
188,  107  N.  W.  53. 

The  various  statutory  provisions  above 
quoted  were  in  force  at  the  time  chapter  70 
of  the  I^ws  of  1001  was  enacted,  but  the 
legislature  did  not  see  fit  expressly  to  declare 
a  marriage  entered  into  within  the  prescribed 
three-month  period  to  be  either  void  or  sub- 
ject to  annulment.  Marriage  existed  before 
statutes  were  enacted  with  respect  thereto, 
It  is  regarded  with  favor  by  the  law,  and 
statutes  should  not  [45]  be  construed  so  as 
to  make  a  marriage  null  unless  the  legislative 
intent  is  clear  and  unequivocal.  See  1  Bishop, 
Marr.  Div.  ft  Sep.  §§  432,  708. 

Appellant  has  cited  a  number  of  cases 
where  in  marriages  between  a  divorced  per- 
son and  a  third  party,  during  the  time  pro- 


564 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


hibited  by  statute,  have  been  held  void,  but 
an  examination  of  the  various  authorities 
cited,  however,  show  that  the  statutes  con- 
strued were  entirely  different  from  that  in- 
volved in  this  case.  Many  of  the  decisions 
were  based  upon  and  construed  statutes 
wherein  divorced  parties  were  prohibited  from 
contracting  marriage  with  a  third  person 
during  the  time  in  which  an  appeal  from  the 
judgment  might  be  taken.  Lanham  v.  Lan- 
ham,  136  Wis.  360,  17  L.R.A.(N.S.)  804,  128 
Am.  St.  Rep.  1085,  117  N.  W.  787,  and  Wilson 
v.  Cook,  256  111.  460,  43  LlR.A.(N.S.)  365, 
100  N.  E.  222,  were  based  upon  statutes  which 
expressly  declared  a  marriage  contracted  by 
a  divorced  person  within  one  year  after  the 
rendition  of  the  decree  of  divorce  to  be  null 
and  void.  In  re  Elliott,  165  Cal.  339,  132 
Pac.  439,  was  based  upon  a  statute  which  pro- 
vided that  the  marriage  of  a  divorced  person 
within  a  year  after  the  rendition  of  the  decree 
ol  divorce  is  "illegal  and  void  from  the  be- 
ginning." McLennan  v.  McLennan,  31  Ore. 
480,  38  L.R.A.  863,  65  Am.  St.  Rep.  835,  50 
Pac.  802;  Hooper  v.  Hooper,  67  Ore.  187, 
135  Pac.  205,  525,  and  Wilhite  v.  Wilhitc,  41 
Kan.  154,  21  Pac  173,  were  based  upon  a 
statute  which  provided  that  a  divorced  party 
sliall  not  be  "capable  of  contracting  marriage 
with  a  third  person,  and  if  he  or  she  does  so 
contract,  shall  be  liable  therefore  as  if  such 
decree  had  not  been  given,  until  the  suit  has 
been  heard  and  determined  on  appeal,  and 
if  no  appeal  be  taken,  the  expiration  of  the 
period  allowed  by  this  Code  to  take  such  ap- 
peal." No  decision  had  been  called  to  our 
attention  based  upon  a  statute  similar  to  that 
l)efore  us. 

The  principal  purpose  which  actuated  the 
different  legislatures  in  the  enactment  of  laws 
prohibiting  divorced  persons  from  remarrying 
with  others  during  the  time  in  which  an 
appeal  from  the  judgment  might  be  taken 
was  to  prevent  the  eompHcations  which  might 
arise  from  such  marriage  in  event  the  decree 
of  divorce  was  subsequently  reversed  on  ap- 
peal. Obviously  this  purpose  did  not  enter 
into  or  actuate  the  deliberations  of  the  North 
Dakota  legislature  in  the  enactment  of  chap- 
ter 70  of  the  Session  Laws  of  1901,  because  at 
the  time  of  the  enactment  of  this  statute  an 
appeal  from  a  judgment  of  divorce  might 
[46]  be  taken  at  any  time  within  one  year 
after  entry  thereof  by  default,  or  after  writ- 
ten notice  of  the  entry  thereof,  in  case  the 
party  against  whom  it  was  entered  had  ap- 
peared in  the  action  (Rev.  Codes  1005,  §  7204, 
Comp.  Laws  1913,  §  7820),  while  the  pro- 
hibition upon  the  remarriage  of  divorced  per- 
sons was  fixed  at  three  months  following  the 
date  of  the  rendition  of  the  decree.  Nor  can 
we  believe  that  the  legislature  intended  that 
a  marriage  contract  in  violation  of  the 
statute  should  be  null  and  void.  If  it  had 
BO  intended  it  would  doubtless  have  so  de- 


clared in  express  words.  W^hether  a  party 
who  violated  the  statute  by  remarrying  with- 
in the  prohibited  period  would  be  subject  to 
punishment  is  a  matter  upon  which  we  ex- 
press no  opinion.  See,  however,  1  Bishop. 
Marr.  Div.  &  Sep.  §  708. 

Some  of  the  statutes  construed  in  the 
various  cases  declare  in  terms  that  a  mar- 
riage by  a  divorced  person  within  the  time 
in  which  an  appeal  from  the  judgment  may 
be  taken  shall  be  null  and  void.  Other  stat- 
utes declare  divorced  persona  to  be  incapable 
of  contracting  marriage  during  the  prohibit- 
ed period. 

Manifestly,  decisions  baaed  upon  such  stat- 
utes can  furnish  little  or  no  aid  in  construing 
the  statute  before  us.  If  a  statute  declares 
a  marriage  to  be  void,  it  is  void  so  far  as 
it  is  within  legislative  power  to  so  declare. 
If  parties  are  declared  incapable  of  contract- 
ing marriage,  then  no  valid  contract  can  be 
made  by  them. 

It  has  been  said  that  the  rule  as  to  the 
distinction  between  void  and  voidable  mar- 
riages is  that  certain  canonical  impediments 
render  the  marrisge  voidable,  while  the  ''civil 
disabilities"  affecting  the  capacity  of  the  par- 
ties to  enter  into  the  contract  makes  the  con- 
tract void  ah  imtiOf  not  merely  voidable ;  such 
disability  does  not  absolve  a  contract  already 
made,  but  they  render  the  parties  incapable 
of  contracting  at  all;  they  do  not  sunder 
those  that  are  joined  together,  but  they  pre- 
viously hinder  the  junction.  44  Am.  Dec. 
54,  note. 

The  North  Dakota  legislature  had  no  in- 
tent to  prohibit  remarriage  of  divorced  per- 
sons during  the  time  in  which  an  appeal  from 
the  judgment  might  be  taken.  It  did  not 
declare  such  parties  incapable  of  contracting 
marriage,  nor  did  it  declare  marriages  by  sucli 
parties  during  the  pr.oscribed  period  to  \^ 
void. 

The  judgment  appealed  from  must  be  af- 
firmed.    It  is  so  ordered. 

[47]  Robinson,  J.  {ooncurring) . — I  have 
signed  the  opinion  prepared  by  Mr.  Justice 
Christiansen,  and  concur  fully  therein.  As 
the  surviving  wife  of  Plinn  Woodward,  the 
plaintiff  duly  applied  for  administration  on 
his  estate.  His  three  children  by  a  former 
marriage  resist  the  claim  and  appeal  from  a 
judgment  allowing  it.  Their  claim  is  that 
the  marriage  between  the  plaintiff  and  their 
deceased  father  was  illegal  and  their  union 
nduUeruus,  and  yet  under  a  marriage  con- 
tract and  a  marriage  right  for  twelve  yeara 
they  lived  and  worked  together  as  husband 
and  wife  and  saved  up  and  earned  and  made 
the  property  in  dispute.  Now,  if  the  wife 
will  be  deprived  of  her  share  in  the  property » 
there  is  manifestly  something  wrong  with  the 
law  or  the  courts. 
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The  objection  to  the  marriage  is  based  on 
chap.  70,  Laws  1001.  It  is  entitled,  An  act 
to  amend  a  section  of  the  Code  relating  to 
the  dissolution  of  marriage.  The  only  pur- 
pose of  the  act  was  to  provide  that  neither 
party  to  a  divorce  may  marry  within  three 
months  after  the  decree.  According  to  §  61 
of  the  Constitution,  the  subject  or  purpose  of 
every  act  must  be  expressed  in  its  title.  Oth- 
erwise, the  act  is  void.  Now  the  purpose 
of  this  act  was  to  limit  the  time  within 
which  a  party  to  a  divorce  may  marry  again, 
and  that  purpose  is  in  no  way  expressed  by 
the  title  of  the  act.  Hence,  we  must  hold  the 
act  void,  or  that  its  operation  is  harmless. 
It  merely  forbade  a  marriage,  and  did  not 
make  or  declare  it  void.  A  marriage  between 
near  relations  is  not  merely  forbade;  it  is 
declared  aheolutely  void.  It  were  easy  to 
have  used  this  same  explicit  language  in  re- 
gard to  the  marriage  of  a  divorced  party,  if 
the  purpose  of  the  legislature  had  been  to 
make  it  obsoUUely  void. 

The  rule  is  that  a  marriage  shall  not  be 
held  void  unless  the  statute  expressly  declares 
it  to  be  void.  Where  for  years  parties  live 
and  cohabit  together  as  husband  and  wife, 
every  marital  and  conjugal  endearment  be- 
comes a  ratification  of  the  marriage  right,  and 
so  of  every  day  they  live  together  as  husband 
and  wife. 

Counsel  for  the  defendant  cites  a  Nebraska 
decision  or  diciufiv  to  the  effect  that  there 
can  be  no  valid  marriage  without  the  consent 
of  the  state.  That  is  wrong.  There  were 
valid  marriages  and  contracts  to  marry  long 
before  any  state  existed.  The  marriage  of 
Adam  and  £ve  and  of  Abraham,  Isaac,  and 
Jacob  were  perfectly  valid,  and  yet  they 
were  not  by  consent  of  any  state  government. 
By  the  Catholic  Church  marriage  is  regarded 
as  a  sacrament,  with  which  the  state  has  no 
right  [48]  to  interfere.  The  state  is  merely 
a  corporation  which  the  people  make  to  serve 
their  purpose,  and  not  to  obstruct  their  liappi- 
ncss  or  their  natural  rights.  It  has  no  claim 
to  Divine  right. 

The  effect  of  a  judgment  of  divorce  by  a 
court  of  competent  jurisdiction  is  to  dissolve 
immediately  the  marriage  contract  and  to 
leave  the  parties  free  to  contract  another  mar- 
riage. Though  for  three  months  a  marriage  is 
forbidden,  yet  a  marriage  within  that  time  is 
at  most  voidable.  It  is  not  declared  void. 
It  is  not  made  a  crime,  and  assuredly  on 
every  principle  of  law  it  may  be  ratified  by 
cohabitation  after  the  time  limit.  Under  the 
present  statute  a  decree  of  divorce  must 
specify  and  limit  the  time  to  marry  again, 
and  any  wilful  disregard  of  the  decree  may 
be  a  contempt  of  the  court,  but  the  decree  is 
not  held  up  and  suspended,  like  Mohammed's 
coffin,  between  the  heavens  and  the  earth. 

Judgment  affirmed. 


Bruce,  Ch.i,  {dissenting), — I  am  com- 
pelled to  dissent  from  the  opinion  and  judg- 
ment of  the  majority.  I  am  not  willing  to 
concede  that  it  is  yet  the  law  in  this  country 
tliat  a  person  can  openly  violate  a  public 
statute  and  then  obtain  the  aid  of  the  court 
to  help  him  profit  thereby.  Here,  the  statute 
absolutely  forbade  the  marriage  of  a  divorced 
person  within  three  months  of  the  time  the 
decree  was  granted.  Here,  the  plaintiff  who 
was  a  resident  of  the  state,  married  the  de- 
ceased within  three  months.  After  having  de- 
fied the  statute,  she  seeks  the  aid  of  the  very 
courts  she  has  defied,  and  to  profit  from  the 
benefactions  of  inheritance  laws  which  the 
bounty  of  the  state  has  provided.  Such  a. 
thing  cannot,  and  should  not,  be  done.  I  am 
fully  aware  of  the  general  rule  stated  by  Mr. 
Justice  Christiansen,  that  marriage  is  re- 
garded with  favor  by  the  law,  and  statutes 
should  not  be  construed  so  as  to  render  a 
marriage  void,  unless  the  legislative  intention 
is  dear  and  unequivocal.  This  rule,  however, 
was  only  made  and  has  only  been  applicable 
for  the  protection  of  the  innocent  children  of 
a  marriage- such  as  that  before  us.  Surely 
it  was  not  the  intention  of  our  legislature 
that  the  general  rule,  that  marriages  are 
favored,  should  be  allowed  to  overcome  its 
express  statement,  that  a  marriage  within' 
three  months  after  the  divorce  should  not  be 
consummated,  and  to  allow  the  guilty  persons 
to  reap  rewards  from  their  unlawful  act. 

The  only  cases,  indeed,  where  I  find  the 
rule  to  have  been  adopted,  [49]  are  cases  in 
which  the  legitimacy  or  right  of  inheritance 
of  innocent  children  was  concerned,  or  the 
violation  of  the  statute  was  not  on  the  part 
of  those  who  contracted  the  ceremony,  but  on 
the  part  of  those  who  performed  it,  as,  for 
instance,  cases  where  minors  were  free  to 
contract  marriage,  but  the  statute  provided 
that  ministers  of  the  gospel  should  not  sol- 
emnize such  marriages  without  the  consent 
of  the  parents.  See  Parton  v.  Hervey,  1 
Gray  (Mass.)  119;  1  Bishop,  Marr.  &  Div. 
§§  431,  432. 

Although,  indeed,  the  majority  opinioic 
cites  Mr.  Bishop  as  authority  for  the  propo- 
sition announced  in  it,  Mr.  Bishop  takes 
entirely  the  other  position.  He,  it  is  true, 
says,  and  cites  authorities  on  the  proposition, 
that  a  lack  of  qualification  or  right  on  the 
part  of  the  minister  or  other  official  will  not 
invalidate  the  marriage,  but  he  expressly 
adds:  ''On  the  other  hand,  if  the  same  stat- 
ute which  authorized  the  divorce  provide<l 
that  it  should  not  operate  to  enable  the  di- 
vorced party  to  remarry,  the  case  would  seem 
to  be  that  stated  in  the  last  section,  and  a 
new  marriage  in  the  same  state  would  be 
void;  though  it  would  be  good  if  contracted 
in  another  state  of  country, — the  inhibition 
not  being  extraterritorial."    See  vol.  1,  §  708.. 
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See  also  Dickson  v.  Dickson,  1  Yerg.  (Tenn.) 
110-114,  24  Am.  Dec.  444;  Ponsford  v.  John- 
son, 2  Blatchf.  51,  19  Fed.  Ca8.  No.  11,266; 
Re  Webb,  Tucker  372;  Thompson  v.  Thomp- 
son, 114  Mass.  566. 

Even  in  §  707,  referred  to,  he  saya:  "But 
a  statute  conferring  a  capacity  to  marry, 
where  it  did  not  before  exist,  is  to  be  ren- 
dered differently  from  one  directing  how  an 
already  existing  right  to  marry  shall  be  exer- 
cised ;  the  terms  of  the  capacitating  provision 
furnish  the  measure  of  the  right.  Thus,  a 
divorce  statute  having  declared  that  *where 
a  marriage  is  absolutely  annulled,  the  parties, 
shall  severally  be  at  liberty  to  marry  again, 
but  a  defendant  who  has  been  guilty  of  adul- 
tery shall  not  marry  the  person  with  whom 
the  crime  was  committed  during  the  life  of 
the  former  husband  or  wife,'  a  marriage  vio- 
lative of  the  inhibiting  clause  was  adjudged 
void;  for  all  the  parts  of  a  law  must  be 
interpreted  together." 

The  language  used  in  the  caae  cited  by 
Mr.  Bishop,  indeed  (Owen  v.  Bracket,  7  Lea 
{Tenn.)  448),  is  very  suggestive;  and  an- 
swers well  the  argument  of  the  majority 
opinion  that  there  is  a  public  policy  superior 
to  the  public  policy  announced  by  the  statute 
which  forbids  such  marriages,  [50]  and  which 
alleged  rule  of  public  policy,  the  majority 
hold,  seeks  to  favor  practically  all  marriages. 
"The  statute,"  the  Tennessee  court  says,  "is 
plain  and  has  been  the  law  of  this  state  since 
1835.  We  are  unable  to  appreciate  the  argu- 
ment that  *the  statute  is  opposed  to  public 
policy,  is  utterly  void  and  in  violation  of 
common  sense  and  the  propagation  of  the  hu- 
man race.'  We  are.  of  opinion  it  accords 
with  public  policy,  is  predicated  of  common 
sense,  and  tends  to  assure  a  decent  propa- 
gation of  the  human  race." 

The  case  was  one  very  similar  to  that  before 
us,  and  was  one  in  which  the  alleged  husband 
and  wife  claimed  a  homestead  interest  in  a 
tract  of  land  which  had  been  levied  upon  in 
payment  of  a  debt.  The  statute  prohibited  a 
defendant  who  had  been  guilty  of  adultery 
from  marrying  the  person  with  whom  the 
erime  had  been  committed  during  the  life  of 
the  former  husband  or  wife,  and  the  alleged 
marriage  had  taken  place  after  a  divorce 
between  the  first  parties. 

The  rule,  indeed,  which  makes  the  courts 
hesitant  in  setting  aside  and  ignoring  mar- 
riages has  only,  as  a  general  rule,  been  recog- 
nized where  the  rights  of  innocent  children 
liave  been  involved,  and  I  find  no  case  where 
a  party  who  has  himself  defied  a  statute  has 
been  allowed  to  go  into  the  courts  of  the 
state  where  the  act  of  defiance  was  committed 
and  seek  through  it  to  profit  thereby. 

I  am  not  even  willing  to  concede  that  a 
marriage,  even  though  solemnized  in  another 
state,  but  which  was  solemnized  in  defiance  of 


the  statute  of  North  Dakota,  woiild  furnish 
a  basis  for  the  right  to  inherit  in  this  state. 
I  agree  with  the  supreme  court  of  Wisconsin, 
"that  the  statute  under  consideration  is  in 
no  sense  a  penal  law.  It  imposes  a  restric- 
tion upon  the  remarriage  of  both  parties, 
whether  innocent  or  guilty.  Upon  no  rea- 
sonable ground  can  this  general  restriction 
be  explained,  except  upon  the  ground  that 
the  legislature  deemed  that  it  was  against 
public  policy  and  good  morals  that  divorced 
persons  should  be  at  liberty  to  immediately 
contract  new  marriages.  The  inference  is  un- 
mistakable that  the  legislature  recognized 
the  fact  that  the  sacredness  of  marriage  and 
the  stability  of  the  marriage  tie  lie  at  the 
very  foundation  of  Christian  civilization  and 
social  order;  that  divorce,  while  at  times 
necessary,  should  not  be  made  easy,  nor 
should  inducement  be  held  out  to  procure  it; 
that  one  of  the  frequent  causes  of  marital 
disagreement  and  divorce  actions  is  the  de- 
sire on  the  part  [51]  of  one  of  the  parties 
to  marry  another;  that  if  there  bfe  liberty  to 
immediately  remarry,  an  inducement  is  thus 
offered  to  those  who  have  become  tired  of  one 
union,  not  only  to  become  faithless  to  their 
marriage  vows,  but  to  collusively  procure  the 
severance  of  that  union,  under  the  forme  of 
law,  for  the  purpose  of  experimenting  with 
another  partner,  and  perhaps  yet  another, 
thus  accomplishing  what  may  be  called  pro- 
gressive polygamy;  and,  finally,  that  this 
means  destruction  of  the  home  and  debase- 
ment of  public  morals,  tn  a  word,  the  intent 
of  the  law  plainly  is  to  remove  one  of  the 
most  frequent  inducing  causes  for  the  bring- 
ing of  divorce  actions,  lliis  means  a  decla- 
ration of  public  policy  or  it  means  nothing. 
It  means  that  the  legislature  regarded  fre- 
quent and  easy  divorce  as  against  good 
morals;  and  that  it  proposed  not  to  punish 
the  guilty  party,  but  to  remove  an  inducement 
to  frequent  divorce."  See  Lanham  v.  I^nham, 
136  Wis.  360,  17  L.R.A.(N.S.)  804,  128  Am. 
St.  Rep.  1085,  117  N.  W.  787.  See  also  opin- 
ion of  Chief  Justice  Dunn  in  Wilson  v.  Cook, 
256  111.  460,  43  L.R.A.(N.S.)  365,  100  N.  £. 
222. 

I  see  nothing  in  the  contention  of  respond- 
ent and  in  the  contention  of  the  majority 
opinion  that  there  is  no  express  provision 
of  the  statute  which  declares  such  marriages 
to  be  void.  There  is  much,  too,  in  the  view 
taken  by  the  supreme  court  of  Washington  in 
the  case  of  In  re  Smith,  4  Wash.  702,  17 
L.R.A.  573,  30  Pac.  1059,  and  that  is,  tbat 
"if  the  provision  la  to  have  any  force,  it 
seems  to  us  it  must  limit  the  preceding  part 
of  the  section,  and  the  divorce  cannot  be  held 
to  be  full  and  complete  until  the  time  men- 
tioned in  the  provision  has  expired.  It  is 
full  and  complete  for  all  purposes,  excepting 
neither   party   shall   enter   into   a   marriage 
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witli  any  other  person  durin<^  the  time  speci- 
fied, and  it  must  be  a  limitation  upon  it  in 
that  respect.  During  this  time,  for  this 
purpose,  the  decree  of  divorce  is  suspended 
and  inoperative  to  that  extent/*  Nor  does  the 
fact  that  after  the  three  months'  period  the 
parties  live  and  cohabit  with  one  another 
make  any  difference,  as  common-law  mar- 
riages are  not  recognized  in  North  Dakota. 
See  Schumacher  v.  Great  Northern  B.  Co. 
23  N.  D.  231,  136  N.  W.  85. 

This  fact  serves  to  differentiate  many  of  the 
cases  cited  by  respondent,  if  diflferentiation  is 
necessary.  See  also  opinion  of  Chief  Justice 
Dunn  in  Wilson  v.  Cook,  supra. 

Even  if  an  expression  of  invalidity  were 
necessary,  which  I  do  not  [52]  believe  it  to 
be,  the  North  Dakota  statute  expressly  de- 
clares illegal  and  void  from  the  beginning, 
any  marriage  contracted  by  a  person  having 
a  former  husband  or  wife  living,  where  the 
former  marriage  has  not  been  annulled  or  dis- 
solved. See  §  4360  of  the  Compiled  Laws 
of  1913.  In  my  opinion  and  in  the  opinion 
of  the  Washington  court,  the  decree  as  to  a 
dissolution  of  the  marriage  bonds,  as  far  as 
remarriage  was  concerned,  was  not  operative 
until  the  expiration  of  the  three  months' 
period. 

I  am  firmly  of  the  opinion  that  the  judg- 
ment of  the  district  court  should  be  reversed. 
It  is  also  needless  to  say  that  I  strenuously 
dissent  from  the  theory  of  marriage  and  the 
public  policy  in  relation  thereto  which  is  an- 
nounced by  l^lr.  Justice  Robinson.  It  is  to  be 
remembered  that  this  is  not  a  case  where  the 
innocent  children  of  the  second  marriage  are 
seeking  protection,  but  where  the  guilty  par- 
ties themselves  are  alone  involved. 

Rehearing  denied  August  23,  1917. 

VOTE. 

Bffeet  of  Marriage  within  Proscribed 
Time  after  Divorce. 

6cope  of  Note,  557. 

In  General,  567. 

Effect  of  Subsequent  Cohabitation,  559. 


Scope  of  Note. 

The  recent  cases  discussing  the  effect  of  a 
marriage  entered  into  within  the  proscribed 
time  after  a  divorce  are  reviewed  in  the 
present  note.  The  earlier  cases  are  collected 
in  the  notes  to  Eaton  v.  Eaton,  1  Ann.  Cas. 
199;  and  State  v.  Lowell,  79  Am.  St.  Rep. 
358,  368. 

For  a  discussion  of  the  effect  of  such  a 
marriage  entered  into  without  the  jurisdic- 
tion and  generally  as  to  the  extraterritorial 
effect  of  a  divorce  decree  or  statute  prohibit- 


ing the  remarriage  of  a  party  thereto,  see 
the  note  to  Dunpfel  v.  Wilson,  15  Ann.  Cas. 
753. 

In  Oenerah 

Where  a  statute  forbidding  the  remarriage 
of  a  party  to  a  divorce  within  a  specified  time 
provides  in  express  terms  that  a  marriage  in 
violation  thereof  shall  be  void,  such  a  mar- 
riage is  of  course  a  nullity.  In  re  Wood,  137 
Cal.  129,  69  Pac.  900;  Estate  of  Elliott,  165. 
Cal.  339,  132  Pac.  439;  Szlauzis  v.  Szlauzis, 
255  111.  314,  Ann.  Cas.  1913D  454,  99  N.  E. 
640,  LJR.A.1916C  741;  Cropsey  v.  Ogden,  11 
N.  Y.  228;  Ilaviland  v.  Halstead,  34  N.  Y. 
643;  Dye  v.  Dye,  140  App.  Div.  309,  125  X.  Y. 
S.  242;  Matter  of  Tabor,  31  Misc.  579,  6r> 
N.  Y.  S.  571;  Roth  v.  Roth,  97  Misc.  136,  IGl 
N.  Y.  S.  99;  Gardner  v.  Gardner,  98  Misc.  411,- 
162  N.  Y.  S.  365;  Lanham  v.  Lanham,  136 
Wis.  360,  117  N.  W.  787;  Severa  v.  Beranak,. 
138  Wis.  144,  119  N.  W.  814.  Compare  Dall- 
man  v.  Dallman,  159  Wis,  480,  149  N.  W.  137,. 
wherein  a  later  statute  is  referred  to.  ^ 

And  the  fact  that  the  person  marrying  a 
divorced  man  witMn  the  proscribed  period, 
did  not  know  of  the  divorce  is  immaterial. 
Snell  V.  Snell,  191  111.  App.  239. 

By  the  weight  of  authority  where  a  statute 
makes  it  a  criminal  offense  for  a  divorced 
person  to  marry  within  a  certain  period  a 
marriage  in  violation  of  tiie  statute  is  void, 
Barfield  v.  Bariield,  139  Ala.  290,  35  So.  884 ;. 
Evans  v.  Evans  (Ala.)  76  So.  95;  White  v,. 
White,  105  Mass.  325,  7  Am.  Rep.  566;  Goog- 
ins  V.  Googins,  152  Mass.  533,  51  N.  K.  174; 
Ovitt  V.  Smith,  68  Vt.  35,  33  Atl.  769,  35 
L.R.A.  223;  State  v.  Sartwell,  81  Vt.  22, 
69  Atl.  151,  130  Am.  St.  Rep.  1017.  And  see 
SUte  V.  Shattuck,  69  Vt.  403,  38  Atl.  81,  60 
Am.  St.  Rep.  936.  Compme  Park  v.  Barron, 
20  Ga.  702,  65  Am.  Dec.  641;  Crawford  v. 
State,  73  Miss.  172,  18  So.  848. 

In  Barfield  v.  Barfield,  supra,  the  court  said  r 
"The  effect  and  operation  of  the  provision  on 
this  subject  in  section  1488  of  the  Code,  is  to 
prohibit  husband  and  wife  against  whom  di- 
vorce is  decreed  from  marrying  again  unless 
the  decree,  or  a  subsequent  decretal  order  al- 
lows such  remarriage.  Section  4406  declares 
it  a  felony  for  such  party  to  marry  in  the 
absence — section  4407 — of  a  direction  in  tlie 
decree  or  in  a  subsequent  decretal  order  that 
he  or  she  may  marry  again.  In  this  case 
the  divorce  was  decreed  against  this  plaintiff. 
The  decree  of  divorce  did  not  direct  that  she 
might  marry  again.  No  such  direction  has: 
been  made  by  any  subsequent  order  of  the 
court*  Her  subsequent  marriage  to  Barfield 
was  unquestionably  void.  She  did  not  become 
his  wife  and  was  not  his  wife  at  the  time  of 
his  death.  She  was,  therefore,  not  entitled  to< 
dower,  or  to  homestead  and  personal  exemp- 
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lions  as  his  widow,  and  she  had  no  title  to 
the  property  of  Barfield's  estate  for  the  al- 
leged conversion  of  which  this  action  is 
brought." 

The  contrary  view  was  stated  in  Crawford 
V.  State,  73  Miss.  172,  18  So.  848,  as  follows: 
'The  case  in  hand  is  one  wherein  the  offender 
has  heen  directed  only  not  to  contract  mar- 
riage again.  He  incurs  a  penalty  for  dis- 
obedience of  the  direction.  He  may  be  crim- 
inally punished,  but  with  him  the  punishment 
must  stop.  To  extend  the  penalty  to  the 
second  wife,  ignorant  of  her  husband's  vio- 
lation of  the  direction  of  a  court  dissolving 
liis  former  marriage,  and  innocent  of  any 
thought  even  of  violating  any  law,  and  to 
extend  the  punishment  further  to  the  help- 
less and  unsinning  offspring  of  the  second 
union,  would,  as  it  seems  to  us,  be  not  only 
cruel  and  unjust,  but  would  be,  moreover,  a 
departure  from  the  humane  spirit  of  the  law, 
which  regards  every  marriage  with  favor  and 
seeks  to  uphold  the  validity  of  every  marriage 
contract,  except  when  the  same  is'  made  void 
by  laws  The  innocent  second  wife  and  the  un- 
offending offspring  are  not  to  be  branded,  the 
one  as  having  lived  in  concubinage  and  the 
others  as  having  been  born  bastards,  for  the 
misconduct  of  the  husband  and  father,  who 
has  merely  refused  obedience  to  the  direc- 
tion of  a  court  in  a  decree  dissolving  his 
former  marriage,  and  who  has  thereby  in- 
curred a  penalty.  The  former  marriage  con- 
tract is  annulled,  the  parties  to  it  are  no 
longer  bound  thereby,  the  guilty  husband  has 
been  forbidden,  under  penalty,  to  marry 
again.  The  law,  as  well  as  reason  and  hu- 
manity, says  punish  the  guilty,  but  do  not 
confound  the  innocent  with  him.  Let  the  of- 
fender suffer  the  penalty  that  he  has  wilfully 
incurred,  but  the  marriage  thus  illegally  en- 
tered into  is  not  void,  and  the  innocent  wife 
and  her  little  ones  are  to  be  treated  as  with- 
in the  pale  of  the  law's  protection." 

The  authorities  are  in  conflict  as  to  the 
effect  of  a  statute  forbidding  the  remarriage 
of  a  party  to  a  divorce  within  a  specified  time 
but  neither  affixing  a  penalty  to  a  violation 
nor  declaring  that  such  a  marriage  shall  be 
void.  A  statute  providing  that  neither  party 
to  a  divorce  shall  be  capable  of  contracting 
marriage  during  the  time  allowed  for  an 
appeal  from  the  divorce  decree  has  been  held 
to  render  void  a  marriage  in  violation  there- 
of. McLennan  v.  McLennan,  31  Ore.  480,  50 
Pac.  802,  66  Am.  St.  Rep.  835,  38  L.R.A. 
863;  Hooper  v.  Hooper,  67  Ore.  187,  191,  135 
Pac.  625;  In  re  Smith,  4  Wash.  702,  30  Pac. 
3060.  And  see  Wilhite  v.  Wilhite,  41  Kan. 
154,  21  Pac.  173  (applying  Oregon  statute). 

In  Kennedy  v.  Orem,  31  Pa.  Co.  Ct.  476, 
a  statute  providing  that  a  person  divorced  on 
the  ground  of  adultery  should  not  marry  his 
or  her  paramour  during  the  life  of  tlie  other 


spouse  was  held  to  render  void  a  marriage 
contrary  to  its  terms,  the  court  saying:  "If 
the  marriage  were  to  be  held  good  until  one 
or  the  other  of  the  parties  should  take  steps 
to  dissolve  it,  or  have  it  declared  void,  the 
prohibition  contained  in  the  section  .  would 
be  practically  nullified,  for  a  proceeding  might 
never  be  instituted  by  either  of  the  parties 
to  have  it  dissolved,  or,  if  instituted,  the 
court  might  not  interfere,  preferring  to  leave 
the  parties  where  they  placed  themselves 
(Adams  V.  Adams,  2  Chester  Co.  Rep.  660) ; 
or,  if  inclined  to  interfere  and  grant  relief 
from  the  marriage,  it  might  be  difficult  to 
find  authority  for  exercising  jurisdiction  in 
such  a  case.  To  hold  the  marriage  to  be 
voidable  merely  would  render  the  section 
inoperative." 

On  the  other  hand,  the  view  taken  in  the 
reported  case  that  the  marriage  of  a  divorced 
person  though  forbidden  by  a  statute  is  not 
void  unless  the  statute  so  declares  is  strong' 
ly  supported  by  the  case  of  Yoder  ▼.  Toder, 
113  Minn.  503,  130  N.  W.  10,  L.R.A.1916C 
686,  wherein  it  was  said:  "While  it  is  true 
that  ordinary  contraets  entered  into  in  viola- 
tion of  positive  law  are  nullities  and  unen- 
forceable, the  rule  has  not,  at  least  not  by  a 
uniform  trend  of  decisions,  been  held  applica- 
ble to  marriage  contracts.  And  there  is  every 
reason  the  rule  should  not  be  so  applied.  The 
marriage  relation  was  commanded  at  the 
creation,  and  has  come  down  through  the  ages 
as  the  safeguard  of  society,  the  morality  of 
civilization,  and  the  stability  and  well-being 
of  governments.  And  though  the  contracting 
parties  are  primarily  involved  and  their 
choice  of  life  companions  controlling,  yet  the 
state  is  concerned,  and  through  the  exercise 
of  its  police  power  regulates  the  entire  sub- 
ject and  declares  who  may  not  enter  into 
the  relation.  The  marriage  contract  is  sui 
generis,  and  essentially  differs  from  the  ordi- 
nary affairs  of  life,  and  the  rules  and  princi- 
ples of  law  controlling  contract  rights  and 
liability  respecting  property  and  property 
rights  should  not  be  held  in  all  respects 
applicable  to  the  marriage  contract.  A  person 
may,  after  having  entered  into  an  ordinary 
contract,  if  in  violation  of  positive  law,  refuse 
performance  thereof,  without  the  aid  of  the 
courts,  and  he  may  set  up  the  illegality  in 
an  action  to  enforce  the  same.  But  the 
sacred  nature  of  the  relation,  and  obvious 
reasons  of  sound  public  policy,  forbid  that 
the  person  who  enters  into  a  marriage  con- 
tract, though  prohibited  by  law,  may  arbi- 
trarily, and  without  a  decree  of  dissolution, 
determine  for  himself  the  validity  of  the  con- 
tract and  reject  or  perform  it  at  his  pleasure. 
He  may  do  so  where  by  statute  the  contract 
is  expressly  declared  void;  such  as  marriages 
between  near  relatives,  and  in  the  case  of  a 
former  husband  or  wife.    But  the  rule  should 
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not  be  extended.  The  contract  may  become 
valid  by  consent,  and  the  best  interests  of 
society  demand  a  judicial  inquiry,  rather 
than  the  ex  parte  conclu.sion  of  one  of  the 
individuals  concerned.  An  innocent  party 
may  be  involved  in  contracts  of  that  nature, 
and  blameless  offspring  made  dependent  for 
their  legitimacy  upon  the  whim  or  caprice 
of  an  unnatural  parent.  For  reasons  of  this 
character  it  has  often  been  said  by  courts  and 
judicial  writers  that  a  marriage  contract  is 
utterly  void  only  in  those  cases  where  ex- 
pressly so  declared  by  statute." 

So  in  Mason  v.  Mason,  101  Ind.  25,  it  was 
said:  "The  decisive  weight  of  authority 
.  .  .  appeara  to  us  to  be  in  favor  of  the 
conclusion  that  a  marriage,  contracted  in 
violation  of  such  an  order  of  court  as  that  set 
up  in  defense  in  this  case,  is  not  absolutely 
void  unless  declared  to  be  so  by  the  statute 
under  which  the  order  was  made.  The  first 
section  of  the  Act  of  1878,  supra,  declares 
<»rtain  marriages  to  be  wholly  void,  but 
neither  that  nor  any  other  section  of  the  vari- 
ous statutes  of  this  state  characterizes  such 
a  marriage  as  the  one  in  question  as  abso- 
lutely void.  There  are  many  cases  in  which 
a  marriage  may  be  unlawful  without  being 
void,  such  as  the  want  of  proper  authority 
in  the  person  who  solemnized  it,  some  irregu- 
larity in  the  manner  of  its  solemnization, 
some  merely  personal  or  temporary  restric- 
tion imposed,  and  the  like:  'A  marriage  if 
legal  must  be  valid,  but  a  valid  marriage 
may  be  illegal.'  Stewart  Marriage  k  Divorce, 
section  5.  The  decree  of  divorce  between  the 
appellee  and  Butcher  dissolved  the  marriage 
relation  between  them,  subject  only  to  But- 
HJier's  right  to  have  the  decree  reopened  at 
any  time  within  two  years  after  its  rendition, 
but  upon  grounds  of  public  policy,  as  well  as 
in  justice  to  Butcher,  it  was  declared  to  be 
unlawful  for  the  appellee  to  marry  again  so 
long  as  his  right  to  have  the  decree  opened 
•continued,  and  that  declaration  was  not  only 
authorized,  but,  as  has  been  seen,  was  re- 
quired by  law.  Her  marriage,  therefore,  with 
the  appellant,  at  the  time  it  was  entered 
into,  was  in  contempt  of  the  authority  of 
the  court  which  decreed  to  her  a  divorce  from 
Butcher;  it  was  also  contrary  to  law,  and 
hence  unlawful.  But  no  penalty  is  attached 
to,  or  forfeiture  imposed  as  a  consequence  of, 
such  a  violation  of  law.  When  the  marriage 
relation  is  once  entered  into,  it  is  the  policy 
^)f  the  law  to  uphold  its  validity  by  every 
reasonable  intendment.  Park  v.  Barron,  20 
<>t.  702.  Statutes  seemingly  mandatory  will 
sometimes  be  construed  to  be  directory  only, 
'when  necessary  to  sustain  the  validity  of  a 
marriage  not  inexorably  void.  Upon  the  facts 
averred,  therefore,  we  regard  the  marriage 
between  the  appellant' and  appellee  as  having 
-been  voidable  merely,  and  hence  not  void." 


A  statute  prohibiting  the  remarriage  of 
divorced  persons  is  apparently  not  applicable 
to  their  remarriage  to  each  other.  Chase  v. 
Chase,  191  Mass.  166,  77  N.  E.  782;  Thomas 
V.  James    (Okla.)    171  Pac.  866. 

Effect  of  Subsequent  Cohabitation, 

Iia  a  jurisdiction  whereita  oommon-law  mar- 
riage is  not  recognized,  of  course  continued 
cohabitation  under  a  marriage  contracted  in 
violation  of  a  statute  forbidding  the  remar- 
riage of  divorced  persons  within  a  specified 
period  adds  nothing  to  the  validity  of  the 
nunrriage.  In  re  Smith,  4  Wash.  702,  80  Pac. 
1060,  17  L.R.A.  573.  So  in  Estate  of  Elliott, 
ltf5  Gal.  389, 132  Pac.  439,  it  was  said:  "It  is 
not  claimed  by  appellant  that  there  was  any 
ceremony  of  marriage  between  him  and  the 
deceased  other  than  the  one  of  November,  1902. 
If  that  ceremony  was  absolutely  ineffectual, 
the  allegation  of  marriage  was  not  proved  by 
the  evidence  of  cohabitation  as  man  and  wife, 
together  with  repute  to  the  same  effect.  Tliere 
is,  to  be  sure,  a  presumption  'that  a  man  and 
woman  deporting  themselves  as  husband  and 
wife  have  entered  into  a  lawful  contract  of 
marriage.'  (Code  Civ.  Proc.  §  1963,  subd. 
30.)  But  this  presumption  can  have  no  force 
where  it  appears  that  the  only  attempt  to 
enter  into  a  lawful  marriage  was  in  fact 
illegal  and  void.  (26  Cyc.  877.)  At  the  time 
cf  the  performance  of  the  ceremony,  the  law 
of  this  state  had  been  changed,  so  that  mere 
consent  followed  by  a  mutual  assumption  of 
marital  rights,  duties,  or  obligations  was  no 
longer  sufficient  to  constitute  marriage.  At 
that  time  there  was,  and  ever  since  has  been, 
required,  in  addition  to  consent,  a  solemniza- 
tion authorized  by  the  Civil  Ode  (Civ.  Code, 
sec.  56).  Under  the  law  as  it  existed  prior 
to  the  amendment  of  section  65  (Stats.  1805, 
p.  121)  marriage  might  be  presumed  from 
cohabitation  as  husband  and  wife,  even 
though  the  intercourse  had  been,  in  its  in- 
ception, illicit.  (White  v.  White,  82  Cal. 
427,  7  L.R.A.  790,  23  Pac.  276.)  But  since 
solemnization  has  been  made  essential  to  a 
valid  marriage,  a  presumption  of  marriage 
can  no  longer  be  indulged  in  the  face  of  a 
showing  that  there  was  no  solemnization.  Tlie 
same  reasoning  necessarily  leads  to  the  con- 
clusion that  the  cohabitation  of  the  parties, 
after  the  expiration  of  the  year  during  which 
any  attempt  on  their  part  to  marry  was  void, 
cannot  be  effective  to  ratify  or  validate  the 
marriage." 

A  similar  rule  at  one  time  obtained  in 
Massachusetts  (Thompson  y.  Thompson,  314 
Mass.  566)  but  a  subsequent  statute  in  that 
jurisdiction  provides  that  matrimonial  co- 
habitation in  good  faith  after  the  cessation 
of  an  impediment  to  marriage  shall  constitute 
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a  valid  marriage.     See  Tozier  v.  Haverhill, 
187  Mass.  179,  72  N.  E.  953. 

A  similar  statute  exists  in  Iowa.    See  Lee 
V.  Lee,  150  la.  611,  130  N.  W.  128. 

lu  holding  tliat  matrimonial  cohabitation 
after  tlie  expiration  of  the  proscribed  period 
cured  the  invalidity  of  a  marriage  within  that 
period  the  court  said  in  Schuchart  v.  Schuc* 
hart>  61  Kan.  597,  60  Pac.  311 :  ''Was  there 
consensual  or  common-law  marriage?  The 
jury  found  that  there  was,  and  the  proof 
abundantly  sustained  the  finding.  It  showed 
that  the  marital  relation  was  honestly  but 
illegally  assumed  in  the  first  instance.  Agnes 
was  then  under  a  disability,  it  is  true,  but, 
so  far  as  the  record  shows,  both  of  them  were 
innocent  of  an  intent  to  transgress  the  law 
or  to  commit  a  wrong.  When  they  learned  of 
the  disability  and  that  it  had  been  removed, 
the  matter  of  another  ceremony  was  con- 
sidered  and  discussed  between  them.  He  ex- 
pressed a  willingness  to  have  a  repetition 
of  the  oeremonv  if  she  desired  that  it  should 
be  done,  but  stated  that  he  saw  no  necessity 
for  it.  She  did  not  think  it  was  necessary, 
and  both  then  declared  that  'we  are  man  and 
wife,  and  will  continue  to  be  man  and  wife;' 
and  it  appears  that  thereafter  they  cohabited 
and  otherwise  liVed  together  as  such.  They 
publicly  acknowledged  each  other  as  husband 
and  wife,  assumed  marital  rights,  duties,  and 
obligations,  and  were  generally  reputed  to  be 
husband  and  wife  within  the  community. 
The  plaintiff  even  visited  with  and  treated 
them  as  occupying  the  marriage  relation,  and 
so  regarded  them,  until  he  heard  of  the  statu- 
tory disability  which  existed  when  the  mar- 
riage ceremony  was  performed.  The  plaintiff 
contends  that,  as  the  relation  between  the 
parties  in  the  iirRt  instance  was  illicit,  the 
presumption  is  that  the  illicit  relationship 
continued  after  the  statutory  disability  had 
been  removed.  If  they  had  entered  into  a 
mere  meretricious  relation,  with  an  arrange- 
ment that  the  illicit  cohabitation  *'!<nld  be 
abandoned  at  the  will  of  either,  \\  c  would 
be  room  for  a  presumption  that  the  illicit 
relationship  continued  after  the  removal  of 
the  disability.  It  is  the  policy  of  the  law, 
however,  to  uphold  marriage  contracts,  and 
to  sustain  marriage,  where  the  parties  in 
good  faith  Intend  to  assume  the  marriage 
relation  and  thereafter  live  together  as  hus- 
band and  wife.''  See  to  the  same  effect  Mock 
V.  Chaney,  36  Colo.  60,  87  Pac.  538. 
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Street!  and  HigliwaTS  ^  Law  of  the 
Road  —  Driving  on  Iieft  Side  of 
Street. 

Driving  along  the  left-hand  side  of  a  street 
is  not,  of  itself,  negligence;  but  becomes  so, 
if  at  all,  only  because  of  the  surrounding 
circumstances,  or  because  forbidden  by  law 
or  ordinance. 

Same. 

Driving  on  -the  left-hand  side  of  the  street, 
in  violation  of  ordinance,  is  presumptive  evi- 
dence of  negligence,  which,  if  not  excused  by 
the  circumstances  shown,  is  sufficient  proof 
to  support  recovery  by  one  injured  thereby. 

Overtaking:  VeMoles  —  Iaw  of  the 
Road  — -  Street  Car. 

Within  an  ordinance  which  after  providing 
that  vehicles  shall,  on  all  occasions,  travel 
on  the  right-hand  side  of  a  street,  provides 
that  one  in  overtaking  and  passing  another 
vehicle  shall  pass  to  the  left  of  such  vehicle, 
and  the  person  in  charge  of  the  vehicle  over- 
taken shall  give  way  to  the  right,  a  street  car 
is  not  a  vehicle,  as  it  cannot  give  way  to  tiie 
side. 

[See  note  at  end  of  this  case.] 

Injury  by  Automobile  •—  Contributory 
Negligence  —  Person  AligHtins  froni 
Street  Car. 

One  passing  in  front  of  a  standing  street 
car  has  a  right  to  assume  that  no  automobile 
will  come  from  the  rear  of  the  car  on  the 
left-hand  side  of  it,  ip  violation  of  ordinance. 

Same. 

The  evidence  is  held  to  be  sufficient  to  ex- 
onerate from  contributory  negligence  one  who 
having  passed  in  front  of  a  standing  ntrect 
car  was  struck  by  an  automobile  coming  from 
the  rear,  and  on  the  left-hand  side  of  the 
car. 

Appeal  from  Superior  Court,  Los  Angeles 
county:     Crow,  Judge. 

Action  by  Jennie  Harris  et  al.,  plaintiffs, 
against  A.  P.  Johnson,  defendant.  Judgment 
for  plaintiffs.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.     Affirmed. 


Charles  8.  Davis   and    R,   G.   Qortner   for 
appellant. 

Stephen  Monteleone  for  respondents. 


[56]  Shaw,  J. — This  is  an  action  to  re- 
cover damages  for  personal  injuries  sustained 
by  plaintiff,  Jennie  Harris,  in  a  collision  with 
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the  defendant's  automobile.  The  case  was 
tried  by  the  court,  a  jury  having  been  ex- 
pressly waived.  iTie  court  made  findings  of 
fact  and  conclusions  of  law  in  favor  of  the 
plaintiflfa,  and  thereupon  entered  judgment 
against  the  defendant  for  one  thousand  five 
hundred  ddllars.  The  defendant  appeals  from 
the  judgment  and  from  an  order  denying  a 
motion  for  new  trial. 

The  court  found  that  while  plaintiff,  Jennie 
Harris,  was  crossing  West  Seventh  Street, 
in  Los  Angeles,  after  alighting  from  a  street- 
ear,  the  "defendant's  automobile  was  careless- 
ly and  negligently  being  driven  on  the  left 
aide  of  said  West  Seventh  Street,  and  while 
ao  traveling  on  the  left-hand  side  of  said 
West  Seventh  Street,  said  defendant  struck 
said  plaintiff,  Jennie  Harris,  with  his  auto- 
mobile," causing  the  injury  complained  of. 
It  is  contended  that  this  finding  is  unsupport- 
od  by  the  evidence. 

It  must  be  noted  that  there  is  no  finding 
that  the  defendant  was  driving  faster  than 
was  consistent  with  reasonable  care  or  that 
he  was  guilty  of  any  negligence,  except  that 
of  driving  his  automobile  westerly  on  the 
left  side  of  the  street.  Seventh  Street  runs 
easterly  and  westerly.  Driving  along  the 
left-hand  side  of  a  street  is  not,  of  itself,  an 
act  of  negligence.  It  becomes  so,  if  at  all, 
only  because  of  the  surrounding  circum- 
stances [57]  or  because  it  has  been  forbidden 
by  law,  or  by  an  ordinance  of  the  city. 

The  evidence  shows  without  conflict  that 
the  plaintiff  had  alighted  from  a  street-car 
going  westerly  on  Seventh  Street  and  was 
standing  on  the  northerly  curb,  intending  to 
go  to  the  southerly  side  of  the  street.  Be- 
fore attempting  to  cross  she  waited  until  the 
car  from  which  she  alighted  had  passed  on. 
There  was  another  street-car  standing  still 
immediately  behind  that  car.  The  motorman 
of  the  standing  car  motioned  to  her  to  cross 
in  front  of  the  car,  which  she  proceeded  to 
do.  The  defendant  was,  at  this  time,  com- 
ing westerly  in  his  automobile  on  the  same 
street  and  behind  this  street-car,  and  seeing 
the  standing  car  and  the  right-hand  side  of 
the  street  blockaded  temporarily  by  several 
wagons,  passed  the  street-car  on  the  left  side, 
and  in  doing  so  ran  his  automobile  along 
the  left  half  of  the  street,  striking  tlie  plain- 
tiff and  knocking  her  down  as  she  emerged 
from  in  front  of  the  standing  street-car  and 
was  crossing  the  street. 

At  the  time  of  the  accident  there  was  in 
force  in  Los  Angeles  city  Ordinance  Xo.  21,- 
552,  N,  S.  sections  2  to  6,  inclusive,  being 
introduced  in  evidence.  The  material  por- 
tions thereof  read  as  follows: 

"Sec.  2.  Every  person  riding,  propelling  or 

in  charge  of  any  vehicle  in  or  upon  any  street 

in  the  city  of  Los  Angeles,  shall  ride,  drive 

or  propel  such  vehicle  upon  sueh  streets  in 
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a  careful  manner  and  with  due  regard  for 
the  safety  and  convenience  of  the  pedestrians 
and   all   other   vehicles   upon   such   streets." 

"Sec.  3.  Every  person  riding,  driving,  pro- 
pelling or  in  charge  of  any  vehicle  upon  meet- 
ing any  other  vehicle  at  any  place,  upon  any 
street  within  the  city  of  Los  Angeles,  shall 
turn  to  the  right  and  upon  all  occasions  shall 
travel  upon  the  right-hand  side  of  said  street, 
and  as  near  the  right-hand  curb  thereof,  as 
possible." 

"Sec.  5.  Every  person  riding,  driving,  pro- 
pelling or  in  charge  of  any  vehicle  shall,  in 
overtaking  and  passing  other  vehicles,  in  and 
upon  any  streets  within  the  city  of  Los  An- 
geles, pass  to  the  left  of  said  vehicle,  and  the 
person  in  charge  of  such  vehicle  so  overtaken 
and  passed,  shall  give  way  to  the  right." 

^e  contention  of  the  appellant  is  that 
he  was  acting  entirely  within  his  rights  in 
using  the  northerly  or  right-hand  [58]  por- 
tion of  the  southerly  half  of  said  street,  the 
claim  being  tliat  such  portion  was  the  only 
part  of  the  street  open  for  travel  at  that 
time,  and  further,  that  section  5  of  the  ordi- 
nance, above  quoted,  authorized  the  defend- 
ant to  pass  to  the  left  of  the  street-car,  as 
he  did.  Section  3  of  the  ordinance,  above 
quoted,  provides  that  any  person  driving  or 
in  charge  of  a  vehicle  on  any  street  in  Los 
Angeles  shall  upon  all  occasions  travel  on 
the  right-hand  side  of  said  street.  The  use  of 
the  left  side  of  Seventh  Street  was,  under 
the  circumstances,  a  violation  of  that  sec- 
tion. It  is  well  settled  in  this  state  that 
the  violation  of  an  ordinance  is  a  breach 
of  duty  toward  the  person  injured  by  such 
violation.  It  is  presiunptive  evidence  of  neg- 
ligence, which,  if  not  excused  by  the  circum- 
stances shown,  is  sufficient  proof  of  negli- 
gence to  support  an  award  of  damages  to 
tlie  injured  person  in  an  action  based  on  such 
charge  of  negligence.  (McKune  v.  Santa 
Clara  Valley  Mill,  etc.  Co.  110  Cal.  480,  486. 
42  Pac.  980;  Cragg  v.  Los  Angeles  Trust 
Co.  164  Cal.  663,  667  [16  Ann.  Cas.  1061,  98 
Pac.  1063];  1  Shearman  and  Redfield  on 
Xegligence,  sec.  13.)  The  defendant  must, 
therefore,  be  deemed  to  have  been  negligent 
unless  he  is  excused  by  section  5  of  the  ordi- 
nance above  quoted,  providing  that  any  per- 
son in  overtaking  and  passing  other  vekwles 
shall  ])aK8  to  the  left*  of  said  vehicle  and  the 
vehicle  being  so  overtaken  and  passed  shall 
give  way  to  the  right.  Obviously,  the  word 
"vehicles,"  in  this  section,  does  not  include 
street-cars,  since  they  must  travel  upon  a 
fixed  track  and  cannot  give  way  to  the  right. 
The  section  applies  only  to  vehicles  that  are 
able  to  turn  to  the  right  or  left,  and  it 
does  not  authorize  or  require  the  driver  of 
an  automobile  to  go  upon  the  left-hand  sid«? 
of  the  street  in  order  to  pass  a  street-car. 
In    that   operation   the   driver   must   follow 
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section  3,  and  pass  along  the  right-hand  side. 
Defendant's  negligence  was^  therefore,  clear- 
ly established. 

The  appellant  further  contends  that  even 
if  it  is  shown  that  he  was  negligent,  the  evi- 
dence also  shows  that  plaintiff  was  equally 
negligent  in  crossing  the  street  as  she  did. 
The  contention  is  without  merit.  "The  gen- 
eral rule  is  that  every  person  has  a  right 
to  presume  that  every  other  person  will  per- 
form his  duty  and  obey  the  law,  and  in  the 
absence  of  reasonable  ground  to  think  other- 
wise it  is  not  negligence  to  assume  that  he 
is  not  exposed  to  danger  which  comes  to  him 
only  from  violation  of  law  or  duty  by  such 
other  person."  [59]  (29  Cyc.  616;  Medlin 
v.  Spazier,  23  Cal.  App.  242,  137  Pac.  1078.) 
Such  person  must,  of  course,  himself  use  rea- 
sonable care  to  observe  the  conduct  of  the 
other  person  so  far  as  such  conduct  may 
affect  his  own  safety  at  the  time.  The  plain- 
tiff had  the  right  to  assume  that  the  defend- 
ant's automobile,  or  any  other  vehicle  coming 
westerly  on  Seventh  Street,  would  confine 
its  travel  to  the  right-hand  side  of  the  street, 
as  provided  in  the  ordinance  aforesaid,  un- 
less and  until,  in  the  reasonably  careful  use 
of  her  faculties,  she  had  reasonable  cause 
to  believe  otherwise.  There  was  evidence  to 
show  that  before  attempting  to  cross  the 
street  she  looked  in  both  directions,  and 
used  ordinary  care  to  ascertain  whether  or 
not  any  vehicle  was  approaching,  and  that 
she  did  not  see  the  defendant's  automobile 
coming,  notwithstanding  such  caution.  The 
defendant  testified  that  he  was  traveling  at 
the  rate  of  fifteen  to  eighteen  miles  an  hour 
at  the  time  he  discovered  the  plaintiff'  crossing 
the  street  fifteen  or  twenty  feet  in  front  of 
him.  Assuming  that  the  defendant  was,  obe- 
dient to  the  ordinance  aforesaid,  traveling  on 
the  right-hand  side  of  the  street  before  he  at- 
tempted to  overtake  and  pass  the  street-car, 
and  bearing  in  mind  the  rate  of  speed  at 
which  he  was  traveling,  it  would  have  been 
possible  for  the  plaintiff,  when  passing  from 
in  front  of  the  standing  street-car  to  the 
south  side  of  the  street,  to  have  looked  to- 
ward the  east  without  seeing  anything  of  the 
defendant's  approaching  automobile.  The 
evidence  was  sufficient  to  exonerate  her  from 
the  charge  of  contributory  negligence. 

No  other  points  are  presented  in  support 
of  the  appeal. 

Tlie  judgment  is  affirmed. 

Sloss  and  Lawler,  JJ.,  concurred. 


NOTE. 

An  ordinance  providing  that  a  person  over- 
taking and  passijig  "other  vehicles"  on  the 
street  shall  pass  to  the  left  and  that  the 
vphicle  overtaken  shall  give  way  to  the  right 


is  held  in  the  reported  case  to  have  no  ap- 
plication to  a  person  overtaking  a  street- 
car and  in  such  a  case  the  overtaking  ve- 
hicle must  pass  on  the  right  hand  side  of 
the  car. 

The  law  of  the  road  as  to  vehicles  goin|^ 
in  the  rsame  direction  is  discussed  in  the  note 
to  Sackett  v.  Alamito  Sanitary  Dairy  Co. 
Ann.  Cas.  1913A  829;  and  the  law  of  the 
road  as  to  an  automobile  and  a  street  car 
traveling  in  the  same  direction  is  reviewed  in 
the  note  to  Foster  v.  Curtis,  Ann.  Cas.  1913E 
1116. 
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Pennsylvania  Supreme  Court — ^May  16,  1916. 
264  Pa,  St.  110;  OS  AU,  791, 


Venue  —  Change  —  Where  Mnnicipal- 
ity  Is  Partjr  —  Local  Prejudice. 

Under  Act  March  18,  1009  (P.  L.  37),  §  1, 
par.  4,  relating  to  change  of  venue  in  cases  to 
which  the  county  or  a  municipality  therein  is 
a  party  and  local  prejudice  is  shown,  and 
paragraph  6,  relating  to  change  of  venue 
where  a  large  number  of  the  inhabitants  of 
the  county  have  an  interest  adverse  to  the 
applicant,  a  party  is  not  entitled  to  a  change 
of  venue,  unless  it  is  shown  to  the  court  that 
a  fair  and  impartial  trial  cannot  otherwise 
be  had. 

[See  note  at  &id  of  this  case.] 


On  application  for  change  of  venue  in  a 
condemnation  proceeding,  where  the  public 
has  gained  the  impression  that  plaintiff  would 
give  the  land  in  question  to  the  city,  and  it 
was  afterwards  learned  that  there  was  a  con- 
dition and  the  gift  was  not  made,  and  there 
was  much  public  discussion  of  the  matter 
in  the  newspapers  which  were  about  evenly 
divided  between  those  favoring  and  those 
criticising  plaintiff,  and  the  publications 
had  not  appeared  shortly  before  the  trial, 
denial  of  the  application  is  not  error,  though 
in  two  of  six  proceedings  by  plaintiff  a  verdict 
has  been  rendered  whidi  was  not  satisfactory 
to  plaintiff  in  amount. 

[See  note  at  end  of  this  case.] 
Same. 

The  interest  of  taxpayers  as  such  in  con- 
demnation proceedings  against  a  city,  is  not 
such  '^interest"  adverse  to  the  applicant  for 
change  of  venue  as  to  require  such  change 
under  Act  March  18,  1909  (P.  L.  37),  8  1» 
par.  6. 

[See  note  at  end  oi  this  case.] 
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Appeal    from    Court    of    Common    Pleas, 
fierks  county. 

Action  by  Pennsylvania  Railroad  Company, 
plaintiff,   against   City  of   Reading,   defend- 
•ant.     From   judgment   dismissing   plaintiff's 
application  for  change  of  venue,  plaintiff  ap- 
peals.   Affibmed. 

Opinion  op  Coubt  Below. 

[Ill]  Endlich,  P.J.  — Some  years  ago  the 
County  of  Berks  was  entering  upon  the  con- 
struction of  a  new  bridge  over  the  Schuylkill 
river  at  Penn  street,  according  to  plans  in- 
^  olving  the  co-operation  of  the  City  of  Read- 
ing. The  convenience  of  the  public,  as  well 
as  other  considerations,  required  the  widen- 
ing of  Penn  street  on  each  side  of  the  ap- 
proach to  the  bridge  from  Second  street  west- 
wardly,  which  could  only  be  ordained  by  the 
city.  The  improvement  being  for  the  mani- 
fest benefit  of  both,  the  city  and  county  ar- 
ranged between. them  jointly  to  pay  the  dam- 
ages accruing  to  property  holders  by  reason 
of  the  appropriation  of  IJieir  real  estate,  the 
city  one-fourth  and  the  county  three-fourth. 
Among  the  properties  affected  were  several 
belonging  to  the  plaintiff  railroad  company, 
whose  passengger  station  is  at  the  foot  of 
Penn  street.  There  were  negotiations  be- 
tween the  county  and  the  railroad  company, 
conferences  between  the  county  and  city  au- 
thorities, and  correspondence  between  the  lat- 
ter and  representatives  of  the  company, 
touching  the  terms  upon  which  the  latter 
would  consent  to  the  surrender  of  the 
portions  of  its  properties  needed  for  the 
public  use.  A  waiver  of  damages  was  contem- 
plated on  all  hands.  Unfortunately  a  condi- 
tion imposed  by  the  plaintiff  company's 
superintendent  of  the  Schuylkill  Valley  divi- 
sion at  one  of  the  very  early  interviews  with 
the  county  commissioners  that  the  local 
street  railway  company  be  given  a  franchise 
to  construct  a  loop  around  the  [112]  ap- 
proach of  the  bridge,  bringing  the  track  and 
cars  close  to  the  passenger  station  seems  not- 
to  have  been  brought  to  the  notice  of  the  plain- 
tiff company's  legal  department  into  whose 
hands  the  matter  passed,  nor  to  the  atten- 
tion of  the  city.  Out  of  this  circumstance 
arose  an  all-around  misunderstanding,  ac- 
centuated when,  in  answer  to  an  inquiry  by 
the  city  solicitor  as  to  whether  the  company 
desired  security  for  its  damages,  the  plain- 
tiff's counsel  addressed  to  him  a  communica- 
tion on  Nov.  17,  1011,  declaring  the  receipt 
by  him  from  his  company  of  an  expression  of 
its  intent  to  dedicate,  without  looking  for 
compensation,  so  much  of  its  Penn  street 
property  as  was  needed  for  the  widening  of 
that  thoroughfare;  thus  creating  the  impres- 
sion on  the  public  mind  that  there  was  to 


be  a  free  and  unconditional  gift  to  the  city 
of  the  company's  land  for  that  purpose.  By 
and  by  it  was  ascertained  by  the  railroad 
authorities  in  charge  of  the  matter  that  the 
condition  above  mentioned  had  been  made 
and  overlooked,  and  the  same  being  regarded 
as  vital  to  the  company's  interests,  it  was 
deemed  necessary  to  reassert  and  insist  upon 
it.  The  city  was  accordingly  advised  of  this 
qualification  of  the  previous  offer.  There 
followed  considerable  public  discussion  on 
on  the  subject  in  the  newspapers  and  at 
public  and  partly  public  meetings,  at  which 
representatives  of  the  railroad  appeared  ex- 
plaining the  attitude  of  the  company.  The 
sentiment  of  the  meetings  was  mainly  favor- 
able to  the  latter.  An  ordinance  was  passed 
by  the  city  councils  accepting  its  condition, 
but  was  vetoed  by  the  mayor.  Thereupon" en- 
sued more  discussion,  principally  in  the  news- 
papers. In  all  there  appeared  in  various  of 
these  upwards  of  60  publications  on  the  sub- 
ject, including  articles,  communications,  and 
mere  reports  of  meetings,  etc.  Some  dealt 
unfavorably,  some  few  acrimoniously  with 
the  railroad  company,  some  apologetically  or 
favorably,  and  others  earnestly  and  sharply 
criticised  the  stand  taken  by  the  city  offi- 
cials. In  siding  with  the  one  view  or  the 
other,  [113]  indeed,  they  were  pretty  even- 
ly divided.  Further  legislation  in  the  di- 
rection of  the  vetoed  ordinance  succeeded  in 
select,  but  failed  in  common  council.  Pro- 
ceedings were  then  instituted  in  behalf  of 
the  company  to  assess  damages  to  it  in  re- 
spect to  sLx  properties  affected,  and  viewers 
appointed  by  the  court  in  each  of  the  six 
proceedings  made  awards  to  plaintiff  on  April 
24,  1913,  aggregating  $31,000.00.  On  April 
26,  1913,  the  Herald,  a  newspaper  of  the  City 
of  Reading  having  a  circulation  of  about  . 
6,000,  published  an  article,  headed  "When  is 
a  gift  not  a  gift?  When  there's  a  string 
tied  to  it.  is  the  answer."  The  substance 
of  the  article,  ^which  refers  to  the  mayor's 
veto  message  and  the  awards  of  the  viewers, 
is  that  the  plaintiff  company  had  offered  the 
property  unconditionally  as  a  gift  to  the  city 
and  that  the  condition  annexed  to  it  was 
a  repudiation  of  its  original  offer.  As  sup- 
porting that  assertion  it  reproduces  in  fac 
simile  the  letter  of  Nov.  17,  1911,  which  at 
its  request  had  been  furnished  to  it  by  the 
city  solicitor.  The  city  appealed  from  the 
awards  of  the  viewers.  .  Something  over  a 
year  ago,  two  of  the  six  cases  (Nos.  59  and 
62,  March  T  1913)  were  tried  together  in 
this  court.  The  damages  allowed  by  the  jury 
were  not  satisfactory  to  the  plaintiff,  but 
the  court  did  not  see  its  way  clear,  for  that 
or  other  reasons  assigned,  to  setting  the  ver- 
dicts aside  and  ordering  new  trials,  and  the 
judgments  entered  were,  on  appeal,  affirmed 
by  the  Supreme  Court:     Pennsylvania  R.  Co. 
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V.  Reading,  249  Pa.  St.  19,  94  Atl.  445.  Now 
the  plaintiff  asks  that  for  the  trial  of  the 
remaining  cases  the  venue  be  changed.  To 
the  rule  entered  upon  its  petition  in  each 
of  these  cases  an  answer  had  been  filed,  and 
depositions  have  been  taken  on  both  sides. 
Those  submitted  by  defendant  (together  with 
the  denials  of  the  answer)  effectually  dispose 
of  any  suggestion  of  deliberate  co-operation 
between  the  city  or  its  officials  and  the  news- 
papers to  work  up  a  sentiment  in  the  com- 
munity antagonistic  to  the  demand  of  the 
railroad  company  for  compensation  in  these 
cases.  On  the  part  of  the  [114]  plaintiff 
there  are  the  depositions  of  several  witnesses 
relied  upon  to  show  that  such  a  sentiment 
was  created  and  still  subsists.  These  wit- 
nesses give  it  as  their  opinion  that  because 
of  the  facts  above  narrated  and  the  impres- 
sions and  feeling  resulting  from  them,  the 
plaintiff  railroad  company  was  involved  in 
the  then  unpopularity  of  the  street  railway 
company  for  which  it  was  suspected  of  en- 
deavoring to  secure  indirectly  an  advantage 
that  could  not  have  been  obtained  directly; 
that  a  prejudice  thus  engendered  against  the 
plaintiff  company'a  demand,  or  against  the 
company  with  respect  to  its  demand,  sur- 
vives at  this  time;  and  that  by  reason  of  it, 
tlie  plaintiff  company  cannot  have  a  fair  and 
impartial  trial  of  these  cases  in  this  county. 
All  but  one  of  the  witnesses  base  this  opin- 
ion largely  upon  the  verdicts  in  the  two  cases 
already  tried  and  above  referred  to.  All  of 
t]iem  refer  to  the  unfavorable  newspaper  com- 
ments as  at  the  time  and  presumably  still 
operating  to  plaintiff's  prejudice.  Xone  of 
them  avers,  much  less  instances,  any  recent 
expression  or  manifestation  (aside  from  the 
verdicts  mentioned)  of  hostility  or  disfavor 
towards  the  plaintiff  company  or  its  right 
to  recover  adequate  compensation. 

The  applications  for  change  of  venue  are 
made  under  Act  of  March  18,  1909,  P.  L. 
37,  Sec,  1,  Par.  4  (relating  to  cases  to  which 
the  county  or  a  municipality  therein  is  a 
party  and  where  local  prejudice  is  shown  to 
exist)  and  pan  5  (relating  to  cases  in  the 
question  involved  in  which  a  large  number 
of  the  inhabitants  of  the  county  has  an  in- 
terest adverse  to  the  applicant) ;  the  require- 
ment under  both  of  these  clauses,  in  order  to 
sustain  the  application,  being  that  it  ''appear 
to  the  court'*  that  a  fair  and  impartial  trial 
cannot  be  had.  Neither  the  fact  of  the  coun- 
ty or  one  of  its  municipalitie.s  hoiiig  a  party, 
nor  the  circumstances  that  a  lar^e  numhor 
of  the  inhabitants  is  interested  in  tlio  ques- 
tion involved,  is  decisive.  In  connection  with 
either  there  must  "appear  to  the  court'*  the 
impossibility  of  a  fair  and  impartial  trial. 
[115]  Doubtless  the  opinions  of  witnesses 
in  a  position  to  form  such  are  evidence  upon 
that   question   demanding   respectful   consid- 


eration; but  their  force  and  effect  are  to  be 
judged  of  by  the  court  in  the  light  of  its  own 
knowledge  and  experience,  and  of  the  rea- 
sons upon  which  the  witnesses  base  their 
views.  The  court  must  be  satisfied  that  they 
are  well  grounded  and  borne  out  by  what  is 
alleged  as  supporting  them.  No  authority  * 
need  be  cited  to  fortify  this  proposition. 

In  so  far  as  the  opinions  here  •  urged  in 
support  of  plaintiffs  applications  are  based 
upon  the  result  of  the  two  cases  already  tried, 
they  do  not  seem  entitled  to  persuasive  effect. 
Those  cases  were  subjected  by  plaintifTs 
counsel  to  a  searching  criticism,  with  a  view 
to  establishing  bias  on  the  part  of  the  jury 
owing  to  the  city  solicitor's  mention  of  the 
letter  of  Nov.  17,  1911— the  likelihood  of 
such  bias  thereby  being  sought  to  be  predi- 
cated upon  substantially  the  same  facts  and 
arguments  that  are  adduced  to  support  these 
applications.  Hie  outcome  was  the  approval 
of  the  cases  by  the  Supreme  Court.  It  would 
be  strange  if  they  could  now  be  made  to 
serve  as  proof  of  the  existence  of  an  unright- 
eous influence  dictating  their  decision  by  the 
jury  and  liable  to  control  that  of  the  suits 
pending. 

Beyond  this  matter  we  have  nothing  but 
the  supposition  that  an  unfavorable  impres- 
sion created  several  years  ago  has  been  kept 
alive  in  the  community  and  continued  or  be- 
come sufficiently  general  and  intense  to 
amount  to  an  obstacle  to  plaintiff's  obtain- 
ing justice  at  the  hands  of  a  jury  in  this 
county,  however  carefully  selected,  g^uarded 
and  instructed.  Xone  of  the  witnesses  pro« 
fesses  to  have  in  mind  any  recent  utterances 
of  citizens  adverse  to  the  plaintiff  or  its  de- 
mand. Two  of  them  recall  comments  made 
upon  the  verdicts  already  referred  to,  but, 
it  seems,  by  way  of  criticism  of  them  because 
below  the  awards  of  the  viewers — i.  e.,  ex- 
pressions favorable,  not  unfavorable  to  plain- 
tiff. All  of  them  emphasize  the  newspaper 
publications  adverse  to  the  company  as  the 
[116]  main  ground  of  their  belief.  Quite 
apart  from  the  conceivable  contrary  effect 
of  those  that  were  favorable,  it  is  to  be  re- 
membered that,  as  pointed  out  authoritative- 
ly, the  influence  of  newspaper  publications 
upon  the  state  of  the  public  mind,  however 
potent  at  the  time,  "is  necessarily  short- 
lived:" Com.  V.  Smith,  186  Pa.  St.  653,  568, 
40  Atl.  73.  Nor  does  there  seem  to  be  any 
reason  for  excepting  from  this  statement  what 
one  of  plaintiff's  witnesses  characterizes  as 
the  ***^pectacular''  publication  of  the  fac 
simile  letter.  The  important  parts  of  the 
letter  had,  with  the  writer's  approval,  been 
published  in  the  Heading  Eagle,  another  news- 
paper of  the  city,  on  Nov.  18,  1911.  There 
is  nothing  per  se  prejudicial  or  offensive  in  a 
fac  simile  reproduction.  Its  ordinary  effect 
is    simply    the   elimination   of    questions   of 
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accuracy  and  possibly  an  increase  of  conspicu- 
ousness.  In  order  to  make  the  effect  attrib- 
uted to  the  newspaper  publications  by  the 
witnesses  appear  aa  a  reality  to  the  court,  it 
would  seem  that  there  ought  to  be  some  proof 
of  the  actual  and  present  existence  of  an 
unfriendly  sentiment  by  means  of  recent  ex- 
pressions  of  feeling,  opinions,  or  prejudices, 
traceable  to  the  cause  stated — something  to 
indicate  with  a  reasonable  degree  of  direct- 
ness and  positiveness  that  an  adverse  impres- 
sion made  by  the  publicationB  at  the  time 
is  still  active  in  the  minds  of  the  people. 
Witliout  anythiiig  of  that  kind  the  utmost 
deference  to  the  personal  beliefs  and  opin- 
ions of  the  witness  called  by  plaintiff  will 
not  justify  the  court  in  declaring  that,  from 
any  of  the  causes  mentioned,  prejudice 
against  plaintiff  "appears  to  the  court''  to 
exist  and  that  a  fair  and  impartial  trial 
cannot  be  had.  This  makes  it  unnecessary 
to  consider  the  effect  under  Burns  v.  Penn- 
sylvania R.  Co.  222  Pa.  St.  40«,  71  Atl.  1054, 
of  the  participation  of  plaintiff's  representa- 
tives in  the  public  discussions  heretofore 
spoken  of,  thereby  at  least  recognizing  the 
propriety  and  need  of  discussion. 

When  we  come  to  the  allegation  that  many 
of  the  inhabitants  of  the  county  have  an  in- 
terest adverse  to  plaintiff  in  the  question  in- 
volved in  these  suits,  eto.,  the  matter 
[117]  seems  still  plainer.  The  only  ''inter 
est"  averred  in  the  petitions,  or  deducible 
from  the  proofs,  or  relied  upon  in  plaintiff's 
argument,  is  the  interest  of  the  taxpayers  of 
the  county,  qua  taxpayers,  in  the  result  of 
the  actions.  Whatever  the  precise  definition 
of  the  "interest"  meant  by  the  statute  may 
be  <8ee  Brittain  v.  Monroe  County,  214  Pa. 
St.  648,  661,  6  Ann.  Cas.  617,  63  Atl.  1076, 
Huntingdon  County  Line,  14  Pa.  Super.  Ct. 
571,  578;  Oakland  ▼.  Oakland  Water  Front 
Co.  118  CaL  249,  50  Pac.  268;  Graziani  v. 
Burton  (Ky.)  07  S.  W.  800,  it  is  not  that 
ot  taxpayers  merely.  This  is  clearly  implied 
in  Brittain  v.  Monroe  County,  ubi  supra, 
was  distinctly  held  by  Judge  McClure  in 
Lewiaburg  Bridge  Co.  v.  Union,  etc.  CitUnties, 
37  Pa.  Co.  Ct.  73,  and  must  be  so  unless  the 
authorization  of  a  change  of  venue  under  this 
provision  of  the  Act  of  1909  is  to  be  regarded 
as  a  means  of  indirectly  and  practically  nul- 
lifying Sec.  6,  Act  of  April  16,  1840,  P.  L.  410, 
forbidding  one's  interest  as  a  taxpayer  to 
disqualify  him  as  a  juror  in  any  cause  in 
which  the  county,  etc.,  shall  be  a  party  or 
concerned — an  enactment  from  which  assured- 
ly that  of  1909  was  not  intended  to  derogate. 

Finally,  in  judging  of  the  practicability 
of  a  fair  trial,  it  is  needful  to  reckon  with  a 
due  exercise  of  the  right  of  challenge :  Ever- 
son  V.  Sun  Co.  215  Pa.  St.  231,  234,  64  Atl. 
365.  Any  element  of  prejudice  or  interest  of 
less  sweeping  proportions  than  that  contem- 


plated by  the  statute  as  ground  for  a  change 
of  venue  may  be  neutralized  by  a  careful  se- 
lection of  the  jury;  and  this,  as  appears 
from  the  decision  just  cited,  is  a  determining 
consideration  in  the  absence  of  a  clear  and 
convincing  establishment  of  the  .allegations 
made  in  support  of  the  application,  and 
wherever  the  facts  proven  do  not  amount  to 
a  positive  bar  to  a  fair  trial.  All  the  cases 
show  that  a  change  of  venue  is  not  granted 
lightly  or  without  real  necessity;  one  of  the 
very,  obvious  reasons  being  the  great  addi- 
tional burden  of  expense  and  inconvenience 
entailed  by  a  trial  in  another  county.  If 
that  is  of  moment  where  there  is  [118]  but 
one  case  in  question,  it  is  of  much  graver 
moment  where  there  are  four,  which  are  not 
claimed  to  be  triable  togetlier  and  the  costs 
•in  which  must  fall  upon  the  defendant,  who 
is  resisting  the  removal. 

Our  conclusion  is  that  it  does  not  appear 
'to  the  court  that  local  prejudice  exists 
against  the  plaintiff,  or  that  a  large  number 
of  the  inhabitants  of  this  county  has  an 
interest  in  the  question  involved  adverse  to 
the  plaintiff,  or  that  the  latter  cannot  have 
a  fair  and  impartial  trial  here,  and  conse- 
quently a  change  of  venue  is  to  be  refused. 
It  is,  however,  deemed  advisable  to  limit  this 
decision,  for  the  present,  to  the  one  case, 
above  entitled.  Its  trial  may.  afford  further 
information  both  to  the  parties  and  to  the 
court,  valuable  in  the  disposition  of  the  ap- 
plications in  the  remaining  cases,  with  which, 
if  need  be,  this  one  may  by  proper  methods 
again  be  included. 

OThe  rule  to  show  cause  is  discharged. 

Cyrua  Q,  Derr  for' appellant. 
Joseph  R,  DiokvMon  and  Ira  O,  Kutz  for 
appellee. 

Pe8  Cubiam. — ^The  order  is  affirmed  on  the 
opinion  of  the  learned  president  judge  of  the 
court  below  discharging  the  rule  to  show 
cause  why  a  change  of  venue  should  not  be 
granted. 


NOTE. 

The  rule  in  most  of  the  jurisdictions  which 
have  passed  on  the  question  seems  to  be  that 
in  an  action  to  which  a  municipality  is  a 
party  a  change  of  venue  cannot  be  allowed. 
See  the  note  to  State  v.  District  Ct. 
Ann.  Cas.  1914C  106.  The  reported  case  pro- 
ceeds under  a  statute  allowing  in  such  a  case 
a  change  of  venue  where  local  prejudice 
exists.  Applying  that  statute  the  court 
holds  that  a  change  of  venue  of  a  condemna- 
tion proceeding  was  properly  refused  where 
it  appeared  that  the  question  whether  the 
land  sought  to  be  condemned  had  been  pre- 
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viously  donated  to  the  public  by  the  owner 
bad  been  the  subject  of  much  newspaper  con- 
troversy but  the  local  sentiment  on  the  sub- 
ject appeared  to  be  evenly  divided. 
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Louisiana  Supreme  Court — May  14,  1917. 
X4:l  La.  025;  75  So.  491. 


MuMlelpal  Oovpovmtions  —  JjeginlsMw^ 
Amendment  of  Okarter  — -  Power  of 
MnnioipaUty  to  Attaok  Validity. 

A  municipal  corporation,  being  a  creature 
of  the  legislature,  cannot  question  the  author- 
ity of  lU  creator  to  amend  or  abrogate  its 
charter,  except  in  so  far  as  the  legislature 
attempts  to  exceed  its  own  constitutional 
authority.  But  the  general  assembly  is  as 
well  bound  not  to  violate  the  mandates  ex- 
pressed in  the  constitution  as  a  corporation 
created  by  the  legislature  is  controlled  by  its 
statutes.  Hence  a  municipal  corporation, 
having  authority  to  prosecute  and  defend 
suits  in  the  courts,  may  invoke  the  protection 
afforded  by  the  constitution  to  prevent  a  vio- 
lation of  its  rights.  The  decision  to  the  con- 
trary in  Mayor  and  Council  of  the  City  of 
Carroliton  v.  Board  of  Metropolitan  Police 
et  al.  21  La.  Ann.  447,  is  overruled. 

Conetitntional  Iaw  —  Injnnotion 
asainst  Invalid  Statute  —  Parties 
Defendant. 

The  state  officials  whose  duty  and  inten- 
tion it  is  to  tabulate  the  returns  and  promul- 
gate the  result  of  an  election  in  which  a 
.special  and  local  statute  appears  to  have 
been  adopted  by  a  majority  vote  of  the  elec- 
tors of  a  municipality  affected  by  the  statute, 
are  the  proper  defendants  in  an  injunction 
suit  by  the  municipal  corporation  to  prevent 
the  law  from  going  into  effect,  on  the  ground 
that  it  violates  the  constitution. 

Delegation  of  Iiesialative  Power  -* 
Statute  Effective  on  Batilloation  by 
Voters. 

The  submission  by  the  legislature  of  a  spe- 
cial and  local  statute  proposing  a  new  form 
of  government  for  an  existing  municipal  cor- 
poration to  a  vote  of  the  electors  of  the  mu- 
nicipality for  adoption  or  rejection  is  not  a 
delesation  of  the  authority  or  functions  of 
the  legislature. 

[See  note  at  end  of  this  case.] 

Courts  —  Legislative  Power  to  Create. 

Tlie  legislature  lias  no  authority  to  create 
a  city  court,  even  in  a  parish  ward  containing 
a  city  of  more  than  5,000  inhabitants,  except 
in  the  place  and  stead  of  the  justice  of  the 
peace  court,  which  shall  be  thereby  abolished. 


Therefore  section  40  of  Act  No.  2  of  1016, 
attempting  to  create  the  city  court  of  the 
city  of  Gretna  with  jurisdiction  concurrent 
with  that  of  the  ^stice  of  the  peace  for  a 
period  of  four  years,  violates  articles  84  and 
90  of  l^e  ccmstitution. 
Statutes  —  Reeitala  —  Title    mm   SuA- 

oient  ReoitaL 

As  the  title  is  an  essential  part  of  a  statute, 
the  recital  contained  'in  the  title  of  a  special 
or  local  statute  that  due  notice  was  given  of 
the  intention  to  apply  for  the  passage  of  the 
act  is  contained  in  the  act,  within  the  require- 
ment of  article  50  of  the  constitution. 

Partial  InvaUdity. 

A  statute  that  is  in  part  unoonstftutional 
and  invalid  must  be  decreed  entirely  invalid 
if  its  provisions  are  so  interrelated  that  it 
cannot  be  presumed  that  the  legislature 
would  have  enacted  the  provisions  which  do 
not  violate  the  constitution  independently  of 
the  provisions  that  are  found  to  be  unconsti- 
tutional or  invalid.  That  doctrine  is  particu- 
larly applicable  to  a  referendum  statute,  be- 
cause of  the  improbability  that  a  majority 
of  the  electonr  wno  voted  for  its  adoption  or 
rejection  would  have  voted  for  the  adoption 
of  the  provisions. that  do  not  violate  the  con- 
stitution, independently  of  the  provisions  sub- 
sequently decreed  to  be  unconstitutional  and 
invalid. 

[See  Ann.  Cas.  1016D  9.] 

(Syllabus  by  court.) 

Appeal  from  Twenty-second  Judicial  Dis- 
trict Court,  Parish  of  East  Baton  Houge: 
Bbunot,  Judge. 

Action  for  injunction.  City  of  Gretna  et 
al.,  plaintiffs.  James  J.  Bailey,  Secretary  of 
State,  et  al.,  defendants.  J.  H.  Caldara  et 
al.,  interveners.  Judgment  for  plaintiffs.  De- 
fendants and  interveners  appeal.  The  facta 
are  stated  in  the  opinion.     Affirmed. 

A.  V,  Coco  for  appellants. 

Miller f  Miller  d  Fletchinger  and  Wm.  A. 
Dixon  for  interveners. 

L.  E,  Hall  and  P.  A.  Sompayrao  for  ap- 
pellees. 

Stubha,  Theus  d  Oriaham  and  Hudson, 
Potti* Bernstein  d  Sholars,  amici  curiae. 

[627]  O'NiELL,  J.— In  1916  the  General  As- 
sembly enacted  a  special  statute,  Act  No.  2  of 
the  session  of  that  year,  providing  or  pro- 
posing a  commission  form  of  government 
under  a  new  charter  for  the  city  of  Gretna. 
It  was  provided  in  section  41  of  the  act  that 
the  statute  should  not  become  operative  in 
any  respoct  unless  it  should  be  approved  by 
a  majority  of  the  qualified  electors  of  the 
city  voting  at  a  special  election  to  be  held 
for  that  purpose,  under  the  general  election 
laws  of  the  state  and  under  the  supervision 
of  the  board  of  supervisors  of  elections,  on 
the  third  Tuesday   in  September,    1916.     A 
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majority  of  tiie  votes  ciust  at  the  election 
held  on  that  date — that  is,  on  the  19th  of 
September,  1916 — were  in  favor  of  the  adop- 
tion of  the  new  charter  and  commission  form 
of  government. 

The  city  of  Gretna,  in  its  corporate  name 
and  capacity,  and  the  mayor  and  board  of 
aldermen,  in  their  official  capacity,  and  as 
citizens  and  taxpayers  of  the  municipality, 
brought  this  proceeding  by  injunction  to 
prevent  the  secretary  of  state  and  the  state 
auditor  from  tabulating  the  returns  and 
promulgating  the  result  of  the  election.  The 
plaintiffs  alleged  in  their  petition  that  there 
were  certain  irregularities  in  the  election, 
and  that,  in  reality,  a  majority  of  the  votes 
were  not  cast  for  or  in  favor  of  the  adoption 
of  the  new  charter  or  commission  form  of 
government.  But  those  allegations  and  con- 
tentions have  been  abandoned  by  the  plain- 
tiffs, and  need  not  be  considered  further.  • 
The  main  allegations  of  the  petition  on 
which  the  injunction  was  prayed  for,  and  in 
fact  the  only  contentions  on  which  the  plain- 
tiffs rely  for  the  maintenance  of  the  injunc- 
tion, are  that  the  Act  No.  2  of  1916  is  un- 
constitutional and  inoperative,  for  reasons 
which  will  be  stated  hereafter. 

In  answer  to  the  rule  to  show  cause  why 
[628]  the  writ  of  injunction  should  not  issue, 
the  defendants  first  pleaded  that  the  district 
court  in  the  parish  of  East  Baton  Bouge  had 
not  jurisdiction  in  the  premises;  that  the 
suit  should  have  been  brought  at  the  place 
where  the  election  was  held.  In  the  alterna- 
tive, in  the  event  that  plea  should  be  over- 
ruled, the  defendants  urged  the  following 
as  reasons  why  the  injunction  should  not 
issue,  viz.:  (1)  That  the  suit  was  pre- 
mature, because  the  election  returns  were 
not  yet  promulgated;  (2)  that  they,  the 
defendants,  were  without  right  or  authority 
to  defend  the  suit  in  so  far  as  it  was  an 
election  contest,  or  to  defend  the  attack  upon 
the  constitutionality  of  the  statute;  (3) 
that  the  acts  of  the  defendants  in  tabulating 
the  returns  and  promulgating  the  result  of 
the  election  would  be  the  performance  of 
purely  ministerial  duties,  and  would  not  in 
any  manner  affect  the  rights  of  the  plaintiffs 
•r  cause  them  injury.  Hence  the  defendants 
pleaded:  (4)  That  the  plaintiffs'  petition 
did  net  disclose  a  right  or  cause  of  action. 

The  application  for  a  preliminary  injunc- 
tion was  submitted  on  the  pleadings  set 
forth  above,  and  judgment  was  rendercnl 
making  the  rule  absolute  and  issuing  the 
writ. 

The  defendants  then  made  application  to 
this  court  for  a  writ  of  prohibition  to  arrest 
the  proceedings  in  the  district  court;  and 
the  matter  was  brought  up  on  a  writ  of 
certiorari.  In  that  proceeding  it  was  held 
that  the  district  court  had  jurisdiction   in 
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the  premises,  and  the  relief  prayed  lor  by  the- 
defendants  was  therefore  denied.  See  Gretna 
v.  Bailey,  140  La.  363,  72  So.  996. 

Resuming  proceedings  in  the  district  court, 
the  defendants  filed  a  motion  to  dissolve  the 
writ  of  injunction.  They  alleged  that  the 
mayor  and  aldermen  of  the  city  had  voted  in 
the  election  complained  of,  and  were  thereby 
estopped  from  questioning  its  legality  or  the 
constitutionality  of  the  act  under  which  it 
was  held;  and  they  alleged  that  the  munic- 
ipal [629]  corporation,  being  a  creature  of 
the  Legislature,  had  no  right  to  question 
the  constitutionality  of  an  act  of  the  Legis- 
lature prescribing  a  form  of  government  for 
the  city.  They  alleged  that  they,  the  de- 
fendants, were  not  required  by  Act  No.  2 
of  1916,  nor  by  the  general  election  law,  to 
tabulate  the  returns  or  promulgate  the  re- 
sult of  a  special  election  of  the  character  of 
that  in  contest,  and  that  they  would  not  do 
so.  By  mutual  consent  of  the  parties  hereto 
the  motion  to  dissolve  the  injunction  wa» 
referred  to  the  merits. 

The  defendants  then  filed  an  answer  re- 
iterating the  contentions  made  in  their  an- 
swer to  the  rule  and  in  their  motion  to 
dissolve  the  writ,  and  denying  that  the  stat- 
ute in  question  was,  for  any  reason,  uncon- 
stitutional or  inoperative. 

The  plaintiffs  filed  a  plea  of  estoppel  alleg- 
ing that,  by  the  allegation  that  the  tabulat- 
ing of  the  returns  and  promulgating  of  the 
result  of  the  election  would  be  the  perform- 
ance of  a  ministerial  duty  on  the  part  of 
the  defendants,  the  latter  were  estopped 
from  contending  in  their  motion  to  dissolve 
the  writ,  or  in  their  answer  to  the  suit,  that 
they  were  not  required  and  did  not  intend 
to  tabulate  the  returns  or  promulgate  the 
result  of  the  election. 

Many  citizens  and  taxpayers  in  the  city 
of  Gretna,  about  80  in  number,  filed  a  peti- 
tion of  intervention  in  which  they  joined 
the  defendants  in  their  opposition  to  the 
plaintiffs'  demands. 

On  trial  of  the  suit  upon  its  merits  judg- 
ment was  rendered  in  favor  of  the  plain- 
tiffs declaring  the  Act  No.  2  of  1916  uncon> 
stitutional,  and  perpetuating  the  writ  of 
injunction.  The  defendants  and  interveners 
prosecute  this  appeal.  We  are  not  informed 
by  the  opinion  or  judgment  of  the  difttriot 
court  on  what  particular  ground  or  grounds 
he  maintained  the  writ  of  injunction. 

Opinion. 

In  support  of  the  contention  that  the 
municipal  corporation  of  Gretna,  being  a 
[630]  creature  of  the  Legislature,  has  no- 
right  to  question  the  constitutionality  of  a. 
statute  changing  the  form  of  government  of 
the  city,  the  defendants  rely  upon  the  deci- 
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sion  rendered  in  Carrollton  v.  Board  of 
Metropolitan  Police,  21  La.  Ann.  447,  and 
that  rendered  in  Donaldsonville  v.  Police 
Jury,  113  La.  16,  36  So.  873. 

The  latter  decision  has  no  application  to 
the  question  before  us.  The  doctrine  an- 
nounced was  that  a  municipal  corporation 
had  no  right  of  action  to  prevent  by  injunc- 
tion the  collection  of  a  tax  claimed  by  the 
police  jury  of  the  parish  from  one  of  the 
residents  of  the  town  on  property  situated 
within  the  town.  The  court  took  occasion  to 
say  that  there  was  no  question  of  the  town's 
right  to  maintain  an  action  to  protect  an 
interest  of  the  municipality,  but  that"  the 
only  interest  involved  in  that  case  was  the 
personal,  interest  of  the  individual  taxpayer. 

In  the  earlier  of  the  two  decisions  cited  it 
was  held  that  a  municipal  corporation  had 
no  authority  or  right  of  action  to  question 
the  constitutionality  of  a  statute  by  which 
the  state  Legislature  attempted  to  take  away 
the  city's  charter  power  and  authority  over 
its  police  department  and  give  that  authority 
and  control  to  an  institution  styled  the 
board  of  metropolitan  police.  The  doctrine 
of  that  decision  is  unsound  and  illogical.. 
Of  course,  a  municipal  corporation,  being  a 
creature  of  the  Legislature,  cannot  question 
the  authority  of  the  creator  of  its  charter 
to  amend  the  same,  except  in  so  far  as  the 
legislature  attempts  to  exceed  its  own  con- 
stitutional authority.  But  the  General 
Assembly  is  as  well  bound  not  to  violate  the 
mandates  expressed  in  the  Constitution  as  a 
corporation  created  by  the  Legislature  if^ 
controlled  by  its  statutes.  It  would  be  an 
absurdity  to  hold  that  a  corporation  created 
by  the  Legislature,  with  authority  to  pros- 
ecute and  defend  suits  in  the  courts,  cannot 
•  invoke  the  protection  afforded  by  the  Con- 
stitution to  prevent  a  violation  [631]  of  the 
rights  granted  to  it.  The  decision  cited  in 
support  of  that  doctrine  is  more  of  a  his- 
torical incident  than  a  proposition  of  law, 
and  we  feel  no  compunction  in  overruling  it. 

The  city  of  Gretna  was  incorporated  under 
a  law  of  this  state,  with  a  population  ex- 
ceeding 5,000  inhabitants,  when  the  Legis- 
lature proposed,  by  the  Act  No.  2  of  1916, 
to  abrogate  the  municipal  charter  and  rein- 
corporate the  city  under  a  commission  form 
of  government.  The  municipal  corporation, 
acting  through  its  mayor  and  board  of 
aldermen,  had  ample  authority  to  proceed  by 
injunction  to  prevent  a  violation  of  any  pro- 
vision of  the  Constitution  by  a  legislative 
attempt  to  change  the  form  of  government 
or  abrogate  or  amend  the  charter  of  the 
municipality.  Tlie  fact  that  the  mayor  and 
aldermen,  as  electors,  participated  in  the 
election,  by  voting  against  the  adoption  of 
the  proposed  new  charter  and  commission 
form  of  government,  does  not  affect  the  right 


of  the  municipality  to  contest  the  constitu- 
tionalitv  of  the  law  under  which  the  election 
was  held,  and  is  therefore  a  matter  of  no 
importance. 

llie  belated  denial  by  the  defendants  of 
their  authority  or  intention  to  tabulate  the 
returns  or  promulgate  the  result  of  the  elec- 
tion cannot  avail  as  a  defense  to  this  suit. 
They  made  no  such  plea  in  their  answer  to 
the  rule  to  show  cause  why  the  preliminary 
injunction  should  not  issue.  On  the  con- 
trary, their  allegation  or  contention  that  the 
tabulating  of  the  returns  and  promulgating 
of  the  result  of  the  election  would  be  the 
performance  of  a  ministerial  duty  on  their 
part  implied  that  they  intended  to  perform 
that  duty.  It  is  true  the  Act  No.  2  of  1916 
did  not  in  terms  declare  that  the  secretary  of 
state  and  the  state  auditor  should  tabulate 
the  returns  and  promulgate  the  result  of  the 
election;  but  it  did  provide,  in  section  41, 
that  the  election  should  be  held  under  the 
general  election  laws,  and  they  [632]  provide 
for  the  tabulation  of  the  returns  and  pro- 
mulgation of  the  result  of  an  election  by 
these  state  officials. 

Our  opinion  is  that  they  whose  duty  and 
intention  it  was  to  put  the  statute  into  effect 
by  tabulating  the  returns  and  promulgating 
the  result  of  the  election  were  the  proper 
defendants  in  an  action  to  prevent  the  law 
from  going  into  effect,  on  the  ground  that 
it  violated  the  Constitution. 

We  come  then  to  the  questions  of  consti- 
tutionality and  validity  of  the  statute  in 
contest.  The  first  contention  of  the  plain- 
tiffs in  that  respect  is  that  the  Legislature 
had  no  right  to  delegate  to  the  electors  of 
the  city  of  Gretna  the  legislative  authority 
to  enact  or  adopt  a  state  law,  even  though  it 
was  a  special  and  local  statute  affecting  only 
the  inhabitants  and  taxpayers  in  that  munic- 
ipality. Pretermitting  that  question,  the 
plaintiffs  contend  that  the  statute  never  be- 
came operative,  because  of  the  provision  in 
section  41  that  the  act  should  not  become 
operative  in  any  respect  unless  it  should  be 
approved  by  a  majority  of  the  electors  voting 
at  the  special  election  to  be  held  for  that 
purpose.  They  argue  that,  as  the  statute 
did  not  become  operative  in  any  respect  un- 
til it  was  approved  by  a  majority  of  the 
electors  who  voted  in  the  election,  therefore 
the  provision  for  the  election  itself  had  not 
become  operative  when  the  election  was  held. 
That  sounds  too  much  like  choplogic.  It 
would  mean  that  the  express  provision  for 
holding  the  election  on  a  date  stated  in  the 
statute  had  not  become  operative  when  the 
election  was  held,  and-  that  the  approval  oy 
a  majority  of  the  electors  who  voted  in  the 
election  did  not  make  the  statute  operative 
in  respect  to  the  holding  of  the  election.  The 
provision  and  authority  for  holding  the  elec- 
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tion  was  not  suspended  while  the  election  was 
being  held. 

It  is  well  settled  that  a  provision  in  a 
special  or  local  statute  that  it  shall  not  be- 
come [633]  operative  unless  it  be  approved 
by  a  majority  of  the  electors  voting  at  an 
election  to  be  held  within  the  territory  in 
wliieh  the  law  is  to  operate  is  not  a  delega- 
tion of  the  legislative  authority  to  the 
electors  of  the  territory  to  be  affected.  See 
I'ooley  on  Constitutional  Limitations  (7th 
ed.)  p.  166;  Chicago  Terminal  Transfer  R. 
(0.  V.  Greer,  223  111.  104,  79  N.  E.  46,  114 
Am.  St.  Bep.  313;  Police  Jury  v.  McDonogh, 
8  La.  Ann.  341;  Edwards  v.  Police  Jury,  39 
La.  Ann.  855«  2  So.  804;  State  v.  Sanders, 
130  La.  272,  57  So.  924. 

The  plaintiffs  contend  that  the  provisiona 
of  the  first  section  of  the  statute  dividing  the 
municipality  into  three  wards  and  providing 
fur  the  governing  authority  cannot  be  put 
into  practical  operation.  That  section  pro- 
vides that  the  legislative,  executive,  and  judi- 
cial powers  of  the  city  shall  be  vested  in  a 
mayor  and. three  other  commissioners;  that 
the  first  mayor  and  other  three  commission- 
ers shall  be  appointed  by  the  Governor,  and 
shall  hold  office  until  the  first  Tuesday  after 
the  third  Monday  in  April»  1920,  on  which 
(latCy  and  every  four  years  thereafter,  a 
mayor  and  three  other  commissioners  shall 
be  elected  by  the  qualified  electors  of  the 
city;  that  the  commissioner  of  public  affairs 
shall  be  ex  <^Scio  mayor;  that  the  commis- 
Hioner  of  finance  shall  be  ex  ofiicio  treasurer; 
and  that  the  other  two  commissioners  shall 
be,  respectively,  the  commissioner  of  public 
health  and  safety  and  the  commissioner  of 
public  parks  and  streets;  that  the  commis- 
sioner of  public  affairs,  ex  officio  mayor,  shall 
be  elected  by  the  electors  of  the  city  at  large, 
but  that  the  other  three  commissioners  shall 
be  elected  by  wards,  one  and  only  one  to  be 
elected  from  each  ward.  Manifestly  the 
latter  requirement  cannot  be  enforced,  be- 
cause no  means  is  provided  nor  author  fty 
given  to  determine  which  one  of  the  com- 
missioners shall  be  elected  from  any  par- 
ticular ward.  In  the  event  of  there  being 
two  sets  of  candidates  [634]  for  commisttion- 
ers,  or  two  candidates  for  the  office  of  any 
one  of  ^e  commissioners  >(  except  the  com- 
missioner of  public  affairs,  ex  officio  mayor), 
the  election  of  two  commissioners  from  one 
ward  could  not  be  prevented.  To  illustrate, 
there  is  nothing  to  prevent  a  qualified  elector 
in  any  particular  ward  of  the  municipality 
from  being  a  candidate  and  being  elected 
commissioner  of  finance,  and  another  in  the 
same  ward  from  being  elected  commissioner 
of  public  safety,  or  to  prevent  three  qualified 
electors  in  the  same  ward  from  being  elected, 
respectively,  commissioner  of  finance,  com- 
missioner of  public  health   and   safety,   and 
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commissioner  of  public  parks  and  streets. 
And  there  would  be  no  authority  for  depriv- 
ing any  one  of  them  of  his  right  to  hold  the 
office.  The  impracticability  of  these  pro- 
visions of  the  statute  arises  from  the  sep- 
arate designation  of  each  commissioner, 
requiring  them  all  to  be  elected  at  the  same 
time  and  attempting  to  provide  that  not  more 
than  one  of  them  shall  be  elected  from  each 
ward.  It  is  contended  by  the  defendants  and 
interveners  that  the  provisions  of  section  1 
of  the  act,  in  so  far  as  they  may  prove  to  be 
impossible  of  enforcement,  may  be  corrected 
by -another  act  of  the  Legislature.  That  is 
true;  but,  unless  the  error  should  be  cor- 
rected by  an  amending  statute,  there  would 
be  a  serious  hiatus  in  the  charter;  and  there 
is  no  assurance  that  a  majority  of  the  elec- 
tors who  voted  in  the  special  election  held 
on  the  I9th  of  September,  1916,  would  have 
voted  in  favor  of  adopting  the  commission 
form  of  government  if  they  had  understood 
the  impracticability  of  the  provisions  for 
electing  the  governing  officials  of  the  city. 
However,  the  other  complaints  that  the  stat> 
ute  is  invalid  refer  to  its  violation  of  certain 
provisions  of  the  Constitution;  and  we  shall 
rest  our  decision  upon  them. 

Section  37  of  the  act  declares  that  all  prop- 
erty, real  and  personal,  within  the  city 
[635]  of  Gretna,  and  all  persons,  firms,  or 
corporations  within  the  city  shall  be  exempt 
from  all  taxes  and  licenses  levied  by  the 
parish  of  Jefferson,  in  which  the  city  of 
Gretna  is  situated,  provided  that  the  city  of 
Gretna  shall  pay  to  the  parish  of.  Jefferson 
its  proportion  of  all  the  expenses  which  by 
law  bear  upon  the  whole  parish,  such  as  the 
expenses  of  the  parish  jail,  the  courthouse,, 
the  criminal  expenses,  public  schools,  etc., 
which  proportion  is  to  be  determined  by  the 
proportion  that  the  assessed  value  of  the 
property  within  the  city  limits  bears  to  that 
in  the  parish  of  Jefferson,  as  shown  by  the 
assessment  rolls  of  the  parish  assessor  for 
the  preceding  year,  and  that  the  amount  of 
the  city's  share  of  the  expenses  of  the  parish 
sliall  be  paid  by  the  city  council  to  the  pres- 
ident of  the  police  jury  of  the  parish  semi- 
annually, within  20  days  after  the  1st  day 
of  January  and  the  Ist  day  of  July  of  eacli 
year.  The  complaint  is:  (1)  That  the  stat- 
ute requires  the  municipal  corporation  to 
levy  taxes  partly  for  parochial  purposes,  in 
violation  of  article  224  of  the  Constitution, 
which  provides  that  the  taxing  power  is  to 
be  exercised  by  municipal  corporations  for 
municipal  purposes  only;  and  (2)  that  the 
exemption  of  all  persons,  firms,  and  cor- 
porations within  the  city  from  the  payment 
of  license  taxes  levied  by  the  parish  of  Jef- 
ferson, on  the  condition  stated,  violates  arti- 
cle 225,  which  declares  that  taxation  shall  be 
equal  and  uniform;  and  that  it  violates  the 
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last  paragraph  of  article  229  of  the  Consti- 
tution, which  permits  the  General  Assembly 
to  exempt  from  the  payment  of  parochial 
licenses  only  the  municipalities  levying  li- 
cense taxes  equal  in  amount  to  those  levied 
by  the  police  jury  of  tlie  parish  in  which  the 
municipality  is  situated.  Strange  to  say,  the 
plaintiffs  do  not  contend  that  section  37  of 
the  statute  violates  the  provision  of  article 
48  of  the  Constitution  that  the  General 
Assembly  shall  not  pass  any  local  or  special 
law  exempting  property  from  taxation. 

[636]  The  contention  that  section  37  of 
the  statute  in  quest! mi  violates  articles  224, 
225,  and  229  of  the  Coiistitution,  although 
urged  separately  may  be  regarded  as  one; 
that  is,  that  instead  of  exempting  the  occupa- 
tions and  business  conducted  within  the 
limits  of  the  municipal  corporation  from  the 
payment  of  license  taxes  levied  by  the  parish, 
on  condition  that  the  municipality  shall  levy 
license  taxes  equal  in  amount  to  those  levied 
by  the  police  jury  of  the  parish,  and  limiting 
the  municipal  authorities  to  the  levying  of 
taxes  for  municipal  purposes  only,  the  Legis- 
lature has  attempted  to  exempt  the  occupa- 
tions and  business  carried  on  within  the 
limits  of  the  municipality  from  the  payment 
•of  license  taxes  levied  by  the  parochial  au- 
thorities, on  the  condition  that  a  certain 
proportion  of  the'  taxes  levied  and  collected 
by  the  municipality  shall  be  paid  over  to  the 
parish  to  be  used  for  certain  parochial  pur- 
poses. 

As  authority  for  the  proposition  that  the 
legislature  is  forbidden  by  the  Constitution 
to  exempt  the  occupations  of  business  done 
within  municipal  corporation  from  the  pay- 
ment of  parochial  licenses,  except  upon  the 
condition  that  the  municipality  shall  levy 
license  taxes  equal  in  amount  to  those  levied 
by  the  police  jury  for  parochial  purposes,  the 
learned  counsel  for  the  plaintiffs  cite  the 
•decision  rendered  in  the  case  of  Swords  v. 
Baillio,  106  La.  329,  29  So.  942.  What  was 
said  on  that  subject  in  the  case  cited  was  not 
necessary  for  the  decision,  and  may  be  re- 
garded a«  mere  obiter  dicta.  In  the  case 
■cited  a  special  and  local  statute  by  which  the 
Liegislature  attempted  to  exempt  the  occupa- 
tions or  business  carried  on  in  a  municipal 
^corporation  having  a  population  less  than 
2,500  inhabitants  from  the  payment  of  paro- 
chial licenses  on  condition  that  the  municipal 
authorities  should  levy  license  taxes  equal  in 
amount  to  those  levied  by  the  police  jury  of 
the  parish  (Act  No.  141  of  1900)  was  held 
to  be  [637]  violative  of  the  provision  of 
article  48  of  the  Constitution  that  the  Gen- 
•eral  Assembly  shall  not  pass  any  local  or 
«pecial  law  granting  to  any  corporation  any 
■special  or  exclusive  right,  privilege,  or  im- 
rnnnity,  or  mending  or  extending  the  charter 
thereof,     excepting    municipal     corporations 


having  a  population  not  less  than  2,500  in- 
habitants. The  statute  under  consideration 
in  that  case,  being  a  special  and  local  statute, 
attempting  to  give  a  special  and  exclusive 
right,  privilege,  or  immunity  to  a  particular 
municipal  corporation  having  a  population 
less  than  2,500  inhabitants,  was  a  direct 
violation  of  the  prohibition  expressed  in 
article  48  of  the  Constitution.  For  that 
reason  the  statute  was  declared  unconstitu- 
tional; and  what  was  said  as  to  the  consti- 
tutionality or  unconstitutionality  of  a  general 
law  exempting  the  occupations  and  business 
carried  on  in  all  municipalities  having  a 
population  less  than  2,500  inhabitants  from 
the  payment  of  parochial  license  taxes,  or  of 
a  special  law  exempting  the  occupations  and 
business  carried  on  in  a  particular  municipal 
corporation  having  a  population  of  2,500  or 
more  inhabitants  irom  the  payment  of  paro- 
chial licenses,  was  mei^ly  an  academic  dis- 
cussion of  the  subject.  For  example,  it  was 
said  that  there  was  no  necessity  for  inserting 
the  last  paragraph  in  article  229  of  the 
Constitution  of  1898  (corresponding  witfa 
article  206  of  the  Constitution  of  1879  as  far 
as  that  article  went),  unless,  by  reason  of 
some  other  provision  of  the  Constitution,  the 
General  Assembly  was  prohibited  from  pass- 
ing a  law  exempting  the  occupations  or  busi- 
ness conducted  in  municipalities  from  the 
payment  of  parochial  licenses.  And  it  was 
said  that,  although  no  such  prohibition  wat« 
contained  in  article  48  of  the  Constitution,  it 
appeared  in  article  226,  in  the  proTision  that 
taxation  should  be  equal  and  uniform 
throughout  the  territorial  limits  of  the  au- 
thority levying  the  tax.  That  declaration 
was  entirely  irrelevant  [688]  to  the  question 
of  constitutionality  of  the  statute  then  under 
discussion,  because  that  statute  (Act  No.  141 
of  1900)  did  contain  the  condition  required 
by  the  last  paragraph  of  article  229  of  the 
Constitution  of  1898,  that  the  municipal  au- 
thorities should  impose  license  taxes  equal  in 
amount  to  those  levied  by  the  police  jury  of 
the  parish  in  which  that  municipality  was 
situated;  and  the  only  objection  to  the  con- 
stitutionality of  the  act  was  the  fatal  ob- 
jection that  it  was  a  special  statute  purport- 
ing to  grant  a  special  or  exclusive  right, 
privilege,  or  imnmnity  to  a  municipal  cor- 
poration having  a  population  less  than  2,500 
inhabitants,  in  direct  violation  of  the  pro- 
hibition in  article  48  of  the  Constitution. 
Tlie  provision  in  article  225  of  the  Consti- 
tution that  taxation  shall  be  equal  and 
uniform  throughout  the  territorial  limits  of 
the  authority  levying  the  tax,  and  that  all 
property  shall  be  taxed  in  proportion  to  its 
value,  to  be  ascertained  as  directed  by  law, 
has  no  application  to  license  taxes,  which 
article  229  requires  shall  be  graduated.  See 
Standard  Oil  Co.  v.  Police  Jury,  140  La.  42. 
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73  &6.  802.  It  goes  without  saying  tliat  a 
license  tax  must  be  uniform  on  every 
occupation  or  business  within  the  same 
^rade  and  classification  established  by  the 
statute  levying  the  license  tax.  To  say  that 
the  Legislature  cannot  deprive  the  parochial 
authorities  of  the  right  to  impose  license 
taxes  upon  the  occupations  or  business  car- 
ried on  within  the  limits  of  an  incorporated 
municipality  in  the  parish,  without  violating 
the  provision  of  article  225  of  the  Constitu- 
tion that  taxation  shall  be  equal  and  uniform 
throughout  the  territorial  limits  of  the  au- ' 
thority  levying  the  tax,  would  seem  to  be  a 
begging  of  the  question.  The  question  is: 
What  are  the  territorial  limits  of  the  author- 
ity levying  the  tax?  In  Whited  v.  Lewis, 
25  La.  Ann.  569,  it  was  held  that  the  terri- 
torial limit  of  the  authority  of  the  police 
{639]  jury  to  levy  parish  taxes  was  within 
the  control  of  the  Legislature.  Referring  to 
3.  statute  of  1872  amending  the  charter  of 
the  city  of  Monroe,  it  was  held  that  the 
•eleventh  section  of  the  act,  exempting  per- 
sons carrying  on  any  trade,  occupation,  busi- 
ness, or  profession  within  the  city  of  Monroe 
from  the  payment  of  license  taxes  levied  by 
the  parish  of  Ouachita,  was  not  unconsti- 
tutional. Article  118  of  the  Constitution  of 
1868,  then  in  force,  declared  that  taxation 
should  be  equal  and  uniform  throughout  the 
state,  and  that  the  General  Assembly  should 
have  the  power  to  exempt  from  taxation 
property  actually  used  for  church,  school, 
or  charitable  purposes.  It  was  contended 
that,  under  those  provisions  of  the  Constitu- 
tion, the  Legislature  was  forbidden  to  exempt 
the  occupations  or  business  carried  on  within 
a  municipal  corporation  from  the  payment 
of  license  taxes  imposed  by  the  police  jury 
of  the  parish  in  which  the  municipal  corpora- 
tion was  -situated.  But  it  was  held  that  the 
Liegislature,  having  conferred  the  power  upon  • 
«ach  subdivision  of  the  local  government,  had 
the  right  to  withdraw  or  modify  the  author- 
ity as  to  either  the  parish  or  the  city,  or 
both.  It  was  said  that  the  exempting  of 
persons  and  property  within  the  corporation 
of  Monroe  from  taxation  in  any  form  by  the 
police  jury  of  the  parish  only  withdrew,  to 
that  extent,  from  the  police  jury,  a  power 
that  had  been  delegated  to  it ;  that  the  police 
jury  still  had  to  exercise  the  delegated  power 
on  that  subject,  in  conformity  with  the  Con- 
stitution and  laws,  within  the  limits  of  the 
parish,  but  subject  to  the  territorial  limita- 
tion imposed  by  the  J^islature.  That  deci- 
sion was  not  overruled,  nor  even  referred 
to,  in  the  opinion  rendered  in  Swords,  Tax 
Collector,  v.  Baillio,  supra;  and  there  was 
indeed  no  occasion  for  overruling  the  previous 
decision,  in  the  mere  academic  discussion  of 
the  question  that  was  not  presented  for  de- 
cision in  the  later  case. 


BAILEY.  571 

€2S. 

[640]  The  statement  made  in  Swords  v. 
Baillio,  to  the  "effect  that  the  Legislature  is 
forbidden  by  article  225  of  the  Constitution 
to  exempt  the  business  and  occupations  car- 
ried on  in  municipal  corporations  from  the 
pa3nnent  of  parochiar  licenses,  except  under 
authority  and  on  the  conditions  stated  in  the 
concluding  paragraph  of  article  220  of  the 
Constitution,  is  inconsistent  with  all  other 
decisions  of  this  court  to  which  we  have 
been  referred,  or  that  we  have  been  able  to 
find,  on  that  subject,  none  of  which  were 
overruled  or  referred  to  in  Swords,  Tax  Col- 
lector, v.  Baillio. 

In  Benefield  v.  Hines,  13  La.  Ann.  420 
(decided  in  1858),  in  Marigny  v.  Carradine, 
19  La.  Ann.  99  (in  1867),  in  Maurin  v. 
Smith,  25  La.  Ann.  445  (in  1873),  and  in 
Parish  of  Iberia  v.  Chiapella,  30  La.  Ann. 
1143  (in  1878),  it  was  held  that  the  inhab- 
itants of  incorporated  towns  were  subject  to 
parochial  licenses  and  property  taxes,  unless 
they  were  exempted  by  the  terms  of  the 
charter  of  the  town.  In  those  cases  the 
authority  of  the  Legislature  to  exempt  the 
inhabitants  of  a  municipality  from  the  pay- 
ment of  parish  license  taxes  was  recognized. 
The  constitutional  requirement  as  to  the 
equality  and  uniformity  of  taxation  when 
those  decisions  were  rendered  apparently 
applied  only  to  state  taxation.  Article  127 
of  the  Constitution  of  1845,  article  123  of  the 
Constitution  of  1852,  article  124  of  the  Con- 
stitution of  1864,  like  article  118  of  the  Con- 
stitution of  1868  in  that  respect,  required 
merely : 

"Taxation  shall  be  equal  and  uniform 
throughout  the  state.  All  property  shall  be 
taxed  in  proportion  to  its  value,  to  be  ascer- 
tained as  directed  by  law." 

The  provision  was*  changed  so  as  to  apply 
to  local  taxes,  in  article  203  of  the  Constitu- 
tion of  1879,  and  the  amendment  was  retained 
in  article  225  of  the  Constitution  of  1898 
and  of  1913,  viz.: 

'Taxation  shall  be  equal  and  uniform 
throughout  the  territorial  limits  of  the  au- 
thority levying  [641]  the  t»x,  and  all  prop- 
erty shall  be  taxed. in  proportion  to  its  value, 
to  be  ascertained  as  directed  by  law." 

Under  that  provision  of  the  Constitu- 
tion of  1879,  it  was  held  in  Cooke  v.  Den- 
dinger,  38  La.  Ann.  261  (in  1886),  that  the 
police  jury  of  a  parish  had  authority  to  tax 
persons  and  property  in  incorporated  towns 
in  the  parish,  unless  that  authority  was 
withdrawn  from  the  parish  by  the  Legis- 
lature; but  the  constitutional  authority  of 
the  Legislature  to  control  the  territorial 
limits  of  the  parochial  authority  to  levy 
tuxes  and  licenses  was  clearly  recognized. 
To  the  same  effect  was  the  decision  in  Felix 
V  Wagner,  39  La.  Ann.  391,  1  So.  926  (in 
1887),  and  in  Sanders  v.  Levi,  42  La.  Ann. 
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407,  7  So.  692  (in  1890),  and  in  Torian  v. 
Shayot,  47  La.  Ann.  601,  17  So.  203  (in 
1895 ) . 

In  Cade  v.  Mitchell,  51  La.  Ann.  1503,  26 
So.  606,  referring  to  the  concluding  par- 
agraph of  article  229  of  the  Constitution  of 
1898,  it  was  said  that  the  provision  was  not 
self -operative ;  that  it  was  a  mere  enabling 
article,  putting  it  in  the  power  of  the  Gen- 
eral Assembly  to  withdraw  from  parochial 
license  the  business  or  occupations  carried 
on  in  municipal  corporations  levying  license 
taxes  equal  in  amount  to  those  levied  by  the 
police  jury.  It  was  observed  that  the  Legis- 
lature ha^  availed  itself  of  that  power  in 
section  17  of  the  Act  No.  136  of  1898,  known 
as  the  Lawrason  Act.  But  it  was  said  that 
the  lawmaker  had  not  declared  that  in  munic- 
ipalities in  which  the  conditions  mentioned 
in  the  concluding  paragraph  of  article  229 
of  the  Constitution  do  not  prevail  parish 
licenses  shall  be  collected,  notwithstanding 
such  municipalities  are  exempted  from  parish 
taxation  by  special  laws  or  charters.  That 
decision  was  referred  to  with  approval  in 
State  V.  Vigneaux,  130  La.  428,  58  So.  135. 

The  framers  of  the  Constitution  of  1898 
[642]  were,  perhaps,  of  the  opinion  that  the 
General  Assembly  was  forbidden  by  the  Con- 
stitution to  exempt  the  occupations,  trades, 
'callings,  or  business  carried  on  in  a  munic- 
ipal corporation  from  the  payment  of  paro- 
chial licenses.  That  may  have  been  their 
reason  for  adding  to  article  229  of  the  Con- 
stitution of  1898  (corresponding  with  article 
206  of  the  Constitution  of  1879  as  far  as 
that  article  went)  the  paragraph  giving  the 
General  Assembly  authority  to  provide  that 
municipalities  levying  license  taxes  equal  in 
amount  to  those  levied  by  police  juries  for 
parochial  purposes  shall  be  exempted  from 
the  payment  of  parochial  licenses.  But  we 
aio  not  at  present  aware  of  any  provision  in 
the  Constitution  that  expressly  forbids  the 
I>egislature  to  control  the  territorial  limits 
of  the  authority  of  the'  police  jury  to  levy 
parochial  license  taxes  so  as  to  leave  that 
authority  exclusively  to  the  municipal  au- 
thorities within  any  incorporated  city.  On 
the  contrar}',  article  224  of  the  Constitution 
declares  that  the  taxing  power  may  be  ex- 
ercised by  the  General  Assembly  for  state 
purposes,  and  by  parishes  and  municipal 
Rorporationg  and  public  boards,  under  author- 
ity granted  to  them  by  the  General  Assembly, 
for  parish,  municipal,  and  local  purposes. 
Hence  it  might  well  be  inferred  that  the 
General  Assembly  had  unqualified  authority 
to  limit  the  taxing  power  of  a  parish  so  as 
to  leave  that  power  exclusively  to  the  munic- 
ipal authorities  of  an  incorporated  city  in 
the  parish,  if  it  were  not  for  the  inference 
that  results  from  the  limitation  put  upon 
the  legislative  authority  in  that  respect  by 


the  adoption  of  the  concluding  sentence  in 
article  229  of  the  Constitution.  The  question 
is  an  important  one  to  any  municipal  cor- 
poration having  a  legislative  charter  exempt- 
ing its  citizen^  from  the  payment  of  parochial 
license  taxes.  At  this  point  we  are  informed 
by  certain  attorneys  who  have  appeared  in 
tlie  case  as  amici  curiie  that  the  question 
[643]  will  be  presented  for  decision  very  soon, 
in  a  case  in  which  it  is  perhaps  the  turning 
point.  A  decision  of  the  question  is  not 
necessary  in  this  case,  for  reasons  which 
will  be  explained  hereafter.  We  have  con- 
cluded, therefore,  to  refrain  from  rendering 
a  decision  upon  that  question  here. 

Section  40  of  Act  No.  2  of  1916  provides 
for  the  establishment  of  a  court  of  inferior 
jurisdiction,  styled  the  city  court  of  the  city 
of  Gretna,  with  such  civil  jurisdiction  as  is 
vested  in  justices  of  the  peace  and  criminal 
jurisdiction  of  offenses  committed  within  the 
city  or  within  the  parish  wards  in  which 
the  city  of  Gretna  is  situated,  in  the  parish 
of  Jefferson,  which  criminal  jurisdiction  shall 
extend  to  offenses  punishable  by  imprison- 
ment in  the  city  jail  or  parish  prison  and  to 
violations  of  the  ordinances  of  the  city  of 
Gretna,  of  the  health  ordinances  of  the  state 
board  of  health,  and  to  all  violations  of 
ordinances  of  boards  operative  in  the  city, 
of  Gretna.  The  judge  of  the  city  court  is 
given  the  power  to  arrest,  examine,  commit, 
and  discharge  persons  accused  of  offenses  not 
capital.  The  jurisdiction  of  the  city  court 
is  declared  to  be  not  exclusive,  but  concurrent 
with  that  of  the  district  court,  and  concurrent 
with  that  of  the  justice  of  the  peace,  where 
the  jurisdiction  of  the  two  courts  is  equal, 
during  the  existence  of  the  term  of  office  of 
the  incumbent  justice  of  the  peace  in  the 
city  of  Gretna,  that  is,  until  the  next  gen- 
eral state  electioUj  when  the  office  of  justice 
of  the  peace  and  constable  shall  be  abolished. 

Article  84  of  the  Constitution  declares  that 
the  judicial  power  of  the  state  shall  be  vest- 
ed in  a  Supreme  Court,  Courts  of  AppeaU 
district  courts,  justices  of  the  peace,  and  in 
such  other  courts  as  are  thereafter  provided 
for  in  the  Constitution.  Article  96  contains 
a  proviso  that  the  General  Assembly  shall 
have  power  to  abolish  justices  of  the  peace 
courts  in  wards  containing  cities  of  more 
[644]  than  5,000  inhabitants,  and  to  create 
in  their  stead  courts  with  such  civil  jurisdic- 
tion as  is  now  vested  in  justices  of  the  peace 
and  with  criminal  jurisdiction  which  shall 
not  extend  beyond  the  trial  of  offenses  not 
punishable  by  imprisonment  at  hard  labor 
and  violations  of  municipal  and  parochial 
ordinances  and  the  holding  of  preliminary 
examinations  in  cases  not  capital.  Hence 
it  is  plain  that  the  Legislature  has  no  au- 
thority to  create  a  city  court  except  in  the 
place   and   stead   of   a  justice   of  the '  peace 


GRETNA  V. 

141  La. 
court  that  is  thereby  abolished.  The  creation 
of  a  city  court  in  the  city  of  Gretna,  with 
jurisdiction  extending  throughout  the  parish 
wards  in  which  that  city  is  situated,  which 
jurisdiction  is  to  be  and  remain  concurrent 
with  that  of  the  justice  of  the  peace  of  that 
ward  until  the  general  state  election  to  be 
held  in  1920,  is  therefore  violative  of  the 
express  provisions  of  articles  84  and  1)6  of 
the  Constitution. 

The  plaintiffs  make  the  further  contention 
that  this  special  and  local  statute  (Act  No.  2 
of  1916)  does  not  contain  a  recital  that 
notice  of  the  intention  to  apply  for  the 
passage  of  the  act  was  publishedi  as  required 
by  article  50  of  the  Constitution.  There  iff 
no  merit  in  that  contention.  The  recital  that 
due  notice  of  the  intention  to  apply  for  the 
passage  of  the  act  was  given  is  contained  in 
the  title  of  the  act.  The  title  i»  an  essential 
part  of  the  statute;  and  the  recital  required 
by  article  50  of  the  Constitution,  being  in 
the  title,  is  contained  in  the  act.  See  State 
V.  Felter,  141  La.  58,  74  So.  629. 

There  is  no  assurance  that  the  Legislature 
intended  that  the  provisions  of  the  Act  No. 
2  of  1916  which  appear  to  be  constitutional 
and  valid  should  exist  independent  of  those 
provisions  of  the  act  which  we  must  declare 
are  unconstitutional  and  invalid.  Much  less 
certain  would  be  !».  presumption  that  a  major- 
ity of  the  electors  of  the  city  of  Gretna  who 
voted  in  the  special  [645]  election  held  on 
the  19th  of  September,  1916,  would  have 
voted  for  the  adoption  of  the  provisions  of 
tlie  statute  that  are  constitutional  and  valid, 
independently  of  those  provisions  which  we* 
must  declare  unconstitutional  and  invalid. 
In  fact,  it  is  doubtful  whether  the  doctrine 
that  a  statute  may,  under  certain  circum- 
stances, be  upheld  as  constitutional  in  part 
and  be  declared  unconstitutional  and  invalid 
in  other  respects,  has  any  application  lo  a 
referendum  statute.  See  State  v.  Sanders, 
130  La.  272,  67  So.  924.  Be  that  as  it  may, 
our  conclusion  is  that  the  provisions  of  the 
Act  No.  2  of  1916  that  are  constitutional 
and  valid  cannot  be  maintained  separately 
and  independently  of  those,  provisions  which 
we  hold  to  be  unconstitutional  and  invalid. 

The  judgment  appealed  from  is  affirmed. 

NOTE. 

Validity  of  Stetute,  Other  than  Iiooal 
Option  liaw,  Whioh  Takes  Effect 
Only  npon  Rfttiiloation  by  Voters. 

The  present  discussion  is  confined  to  the 
recent  cases  passing  on  the  validity  of  a 
statute  other  thau  a  local  option  law  which 
takes  effect  only  on  a  ratification  by  the 
voters.  The  earlier  cases  are  collated  in  the 
notes  to  State  v.  Freas,  20  Ann.  Cas.  633; 
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and  Chicago,  etc.  R.  Co.  v.  Greer,  114  Am. 
St  Rep.  317.  Tlie  validity  of  local  option 
laws  is  discussed  in  the  notes  to  In  re 
O'Brien,  1  Ann.  Cas.  383;  and  People  v.  Mc- 
Bride,  14  Ann.  Cas.  094.  The  validity  of  a 
statute  permitting  a  municipality,  to  adopt 
tlic  commission  plan  of  government  is  con- 
sidered in  the  notes  to  Walker  v.  Spokane, 
Ann.  Cas.  lOloA  1213,  and  the  validity  of 
a  statute  conferring  on  a  municipality  the 
power  to  amend  its  ch.arter^  or  adopt  a  new 
charter  in  the  note  to  State  v.  Thompson, 
Ann.  Cas.  1913C  774.  See  also  Cleveland  v. 
Watertown  reported  in  full,  post,  this  volume, 
at  page  674.  Aa  to  the  constitutionality 
of  a  provision  for  initiative  and  referendum, 
see  tlie  note  to  In  re  Pfahler,  11  Ann.  Cas. 
911. 

The  recent  cases  are  in  accord  in  holding 
that  where  a  statute  embodies  a  complete 
declaration  of  the  legislative  will  the  fact 
that  it  does  not  take  effect  until  it  has  been 
approved  by  the  voters  of  the  locality  affect- 
ed does  not  make  it  invalid  as  a  delegation 
of  legislative  power.  Fenolio  v.  Sebastian 
Bridge  Dist.  (Ark,)  200  S.  W.  501  (statute 
authorizing  construction  of  bridge)  ;  Stale 
V.  Samson,  62  Fla.  303,  57  So.  196  (statute 
estalilishing  new  county)  ;  Fournier  v.  Aroos- 
took County,  109  Me.  48,  82  Atl.  545  (statute 
changing  county  boundary)  ;  Rankin  County 
V.  Davis,  102  Miss.  497,  59  So.  811  (statute 
dispensing  with  certain  county  officers)  ; 
Riley  v.  Trenton  (Tex.)  184  S.  W.  344 
(statute  relating  to  street  improvements)  ; 
Cottrcll  v.  Lenoir,  173  N.  C.  138,  91  S.  K. 
827  (statute  authorizing  municipal  bond 
issue).    And  see  the  reported  case. 

Tlius  in  Fenolio  v.  Sebastian  Bridge  Dist. 
supra,  referring  to  an  act  providing  that  it 
should  become  operative  only  in  case  of  its 
approval  by  the  voters  in  the  manner  therein 
stated,  the  court  said:  "Tlie  use  of  the 
word  'operative'  in  reference  to  the  effect 
of  the  approval  by  the  property  owners  or 
voters  is  peculiar,  but  it  has  no  controlling 
force  in  determining  whether  the  lawmakers 
meant  to  delegate  their  authority  or  merely 
to  prescribe  conditions  upon  which  the  pow- 
ers conferred  might  be  executed,  for  a  con- 
sideration of  the  statute  as  a  whole  shows 
clearly  that  the  latter  was  intended,  and  that 
the  lawmakers  meant  to  enact  the  law  in- 
stead of  delegating  the  authority  to  the  prop- 
erty owners  or  voters." 

In  Cottrell  v.  Lenoir,  173  N.  C.  138,  91 
S.  E.  827,  it  was  said:  'It  is  not  open  to 
question  now  that  the  legislature  may  pro- 
vide that  a  statute  shall  not  take  effect  or 
bo  in  force  until  approved  by  the  people  at 
an  election  to  be  held  for  the  purpose  of  ascer- 
taining their  will  in  respect  thereto." 

In  Riley  v.  Trenton  (Tex.)  184  S.  W.  344, 
it  was  said  with  respect  to  an  act  regulating 
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public  improvements  and  permitting  munic- 
ipalities at  their  option  to  come  imder   its 
provisions:      ''The    contention    is    that    the 
legislature  alone  has  the  power  to  say  when, 
to  whom,  or  to  what  conditions  a  law  shall 
apply,  or  who  shall  be  governed  by  its  pro- 
visions.   This  objection,  if  tenable,  will  apply 
with   equal   force   to   article    1034,   the   only 
article  now  embraced  in  the  statute  which 
provides  a  method  of  procedure  for  becoming 
incorporated  cities,  towns,  and  villages  under 
the  general  law;  and  would  render  unavail- 
able all  the  general  provisions  of  title  22  not 
otherwise  specially  applied.     By  the  terms 
of  the  law  providing  for  the  incorporation  of 
municipalities,    such    as    cities,    towns,    and 
villages,  the  initial  steps  and  the  essentials 
required  to  become  subject  to  any  general 
incorporation  law  are  matters  to  be  deter- 
mined by  the  people  of  the  particular  terri- 
tory by  a  referendum  vote.    If  it  can  be  said 
that  the  objection  would  not  apply  to  the 
original    formation    of    the   corporation    be- 
cause of  the  constitutional  provision  quoted, 
it  may  with  propriety  be  said  that  it  should 
not  apply  to  those  laws  designed  to  enlarge 
or  extend  the  corporate  powers.     These  are 
also  parts  of  the  general  law  relating  to  the 
incorporation    of   cities    and   towns.      If   the 
legislature,  in  the  first  instance,  may  permit 
the  inhabitants  of  a  given  territory  to  deter- 
mine for  themselves  whether  they  shall  be- 
come incorporated  and  be  subject  to  the  duties 
and   liabilities   incident   to   incorporation   as 
prescribed  by  the  laws  relating  thereto,  there 
seems  to  be  no  good  reason   why  the  legis- 
lature may  not  also  provide  a  similar  means 
for    enlarging    or    extending    the    corporate 
powers.    The  article  assailed  is  just  as  much 
a  part  of  the  general  laws  relating  to  the 
incorporation  of  cities  and  towns  as  any  of 
the  other  provisions  of  title  22.     In  voting 
to    adopt   certain    statutory   provisions,   the 
voters  do  not  in  reality  adopt  the  law;  they 
merely  bring  about  a  situation  to  which  the 
law  by  its  terms  has  been  made  applicable. 
The  law  is  the  finished  product  of  the  legis- 
lature, and  it  only  awaits  the  existence  of 
the  conditions  to  which  by  its  terms  it  ia 
made  applicable  in  order  to  be  enforced.** 


CI^EVELAITD  ET  AL. 

V. 

CITT  OF  IXTATERTOWN  ET  AL. 

New  York  Court  of  Appeals— December  21, 

1917. 

222  N.  r.  ISO;  IIS  N.  M.  600. 

Mmaicipal  Corporation  —  Option,  to 
Citj  aa  to  Form  of  GoTomment  -> 
VaUditj  of  Statute. 

Laws  1914,  c.  444,  setting  forth  a  number 
of  forms  of  government  for  cities,  and  au- 
thorizing any  city  of  the  second  or  third 
'class  to  adopt  any  of  such  forms  of  govern- 
ment by  a  majority  vote  of  its  electors,  doee 
not  violate  Const,  art.  3,  §  1,  providing  that 
the  legislative  power  shall  be  vested  in  the 
Senate  and  Assembly,  or  article  12,  §  1,  pro- 
viding that  it  shall  be  the  duty  of  the  legis- 
lature to  provide  for  the  organization  of 
cities  and  incorporated  villages,  or  section  2, 
providing  that  laws  shall  not  be  passed,  ex- 
cept in  conformity  with  the  constitution,,  or 
any  other  provision  of  the  state  or  federal 
constitution. 

[See  note  at  end  of  this  case.] 

Constitntional  Law  ^  Invalidatinc 
Statute  —  Neo^oaity  of  Oonfliot  witk 
Conatitntton. 

A  statute  cannot  be  judicially  declared  be- 
yond the  power  of  the  legislature  to  enact, 
unless  some  provision  of  the  constitution 
rthich  is  in  conflict  with  it  can  be  specifically 
pointed  to. 

Municipal  Corporations  —  Option  aa  to 
Form  of  Government  —  Validity  of 
Statute. 

Laws  1914,  c.  444,  §  37,  providing  that,  un- 
der any  of  the  plans  of  city  government  there- 
in defined,  the  council,  subject  to  the  pro- 
visions of  that  act  and  applicable  general 
laws  not  inconsistent  therewith,  and  also  sub- 
jects to  the  civil  service  law,  and  the  provi- 
sions of  all  laws  regulating  the  granting  of 
franchises,  the  lease  or  sale  of  city  real  estate, 
and  the  incurring  of  municipal  indebtedness, 
may  confer  by  ordinance  upon  any  officer  or 
employee  any  power,  or  impose  upon  any 
officer  or  employee  any  duty,  theretofore  con- 
ferred or  imposed  upon  any  officer  or  em- 
ployee by  law,  and  abolish  the  office  or  em- 
ployment of  any  officer  or  employee  whose 
powers  or  duties  have  ceased,  and  regulate 
by  ordinance  the  exercise  of  any  power  and 
the  performance  of  any  duty  by  any  officer 
or  employee,  is  not  invalid,  as  it  does  not 
authorize  the  council  to  add  to  or  take  from 
the  power  already  possessed  by  the  city,  but 
only  to  transfer  and  distribute  the  powers  the 
city  officially  has  among  the  officials  of  the 
new  government  necessary  for  the  proper  man- 
agement of  the  city's  affairs. 

[See  note  at  end  of  this  case.] 


It  is  within  the  l^islative  province  to  di- 
rect in  what  way,  tnrough  what  board   of 
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municipal  officers  or  agents,  or  by  what  mu- 
nicipal officers,  the  powers  given  a  city  shall 
be  exercised. 
[See  note  at  end  of  this  case.] 

Same, 

Laws  1914,  c.  444,  is  not  invalid,  as  dele- 
gating the  power  to  make  a  charter  for  a  city 
or  village,  as  the  act  is  complete  in  itself, 
and  is  in  legal  effect  a  new  charter,  which 
the  city  does  not  make,  but  which  it  accepts 
in  place  of  the  existing  charter,  and  it  is 
competent  for  the  legislature  to  frame  a 
charter  and  permit  the  electors  to  determine 
whether  or  not  they  will  adopt  it. 

I  See  note  at  end  of  this  case.] 


Laws  1914,  c.  444,  is  not  invalid,  because 
it  delegates  to  cities  adopting  the  forms  of 
government  therein  specified,  power  to  regu- 
late assessments,  public  safety,  health,  char- 
ity, and  plumbers'  licenses,  since,  while  the 
exercise  oi  powers  relating  to  these  subjects 
in  a  certain  sense  involves  state  functions, 
as  does  the  exercise  of  powers  relating  to  all 
officers  of  every  city  or  village,  they  are 
powers  which  are  not  committed  by  the  con- 
stitution solely  to  the  legislature,  but  such 
as  it  may  commit  to  a  locality  in  so  far  as 
its  government  is  concerned. 

[See  note  at  end  of  this  case.] 

Cleveland  v.  Watertovm,  179  N.  Y.  App. 
Div.  954,  reversed. 

Appeal  from  Appellate  Division  of  Su- 
preme CJourt,  Fourth  Judicial  Department. 

Action  by  Stephen  R.  Cleveland,  individu- 
ally and  as  Commissioner  of  Board  of  Water- 
works of  City  of  Watertown  et  al.,  plaintiffs, 
against  City  of  Watertown  et  al.,  defendants. 
Judgment  for  plaintiffs  at  Special  Term  of 
Supreme  Court.  Judgment  affirmed  by  Ap- 
pellate Division  of  Supreme  Court.  Defend- 
ants appeal.  The  facts  are  stated  in  the 
opinion.     RxrvEBSED. 

Harold  L.  Hooker  for  appellants. 

Winfred  T.  Deniaon  and  Laurence  Arnold 
Tamer  for  Municipal  Government  Associa- 
tion of  New  York  state. 

George  ff,  Cobb  for  respondent. 

[163]  McLattghjuix,  J. — This  is  a  taxpay- 
er's action  brought  to  procure  a  judgment 
declaring  the  Optional  City  Government  Law 
(Laws  of  1914,  chap.  444)  to  be  unconstitu- 
tional, and  to  restrain  the  city  of  Watertown 
and  its  officers  from  organizing  thereunder  a 
form  of  city  government  which  a  majority 
of  the  qualified  electors  of  such  city  have 
voted  to  adopt.  The  answer  put  in  issue  the 
alleged  unconstitutionality  of  the  act.  The 
court  at  Special  Term  reached  the  conclusion 
that  the  act  was  unconstitutional  and  en- 
joined the  city  and  its  officers  from  further 
proceeding  under  it.     An  appeal  was  taken 
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r.  159, 

to  the  Appellate  Division,  where  the  judg- 
ment was  affirmed,  two  of  the  justices  dis- 
senting, and  appeal  then  taken  to  this  court. 

The  act  which  the  judgment  declares  to 
be  unconstitutional  [164]  is  entitled:  "An 
act  to  authorize  a  city  of  the  second  or  third 
class  to  adopt  a  simplified  form  of  govern- 
ment." 

It  permits  any  city  of  the  state  of  the 
second  or  third  class  to  adopt,  providing  a 
majority  of  the  qualified  electors  of  such  city 
so  determine,  one  of  the  forms  of  government 
set  forth  in  place  of  the  one  existing  under 
its  present  charter.  The  different  kinds  of 
government  permitted  are  in  the  act  desig- 
nated by  the  letters  "A"  to  "G,"  both  in- 
clusive, any  one  of  which  a  city  of  the  class 
named  may  adopt.  The  city  of  Watertown, 
a  city  of  the  third  class,  attempted  to  adopt, 
a  majority  of  the  qualified  electors  thereof 
voting  therefore,  the  form  designated  *'C." 
The  court  at  Special  Term,  by  the  judgment 
appealed  from,  held,  and  this  is  the  view,  of 
a  majority  of  the  justices  of  the  Appellate 
Division,  tliat  the  attempt  is  ineffectual 
since  the  legislature  by  the  act  delegated 
powers  which  it  could  not  do  under  the  Con- 
stitution of  the  state.  The  provisions  of  the 
Constitution  which  it  is  claimed  the  act  vio- 
lates are:  (a)  "the  legislative  power  of  this 
State  shall  be  vested  in  the  Senate  and  As- 
sembly*' (Sec.  1  of  article  III);  (b)  "it 
shall  be  the  duty  of  the  legislature  to  pro- 
vide for  the  organization  of  cities  and  in- 
corporated villages"  (Sec.  1  of  article  XII) : 
(c)  laws  shall  not  be  passed  except  in  con- 
formity with  the  Constitution  (Sec.  2  of 
article  XII). 

After  a  very  careful  consideration  of  the 
whole  act  I  have  reached  the  conclusion  that 
it  does  not  violate  any  provision  of  the  Con- 
stitution, either  state  or  federal.  It  must 
be  borne  in  mind  that  an  act  cannot  be  judi- 
cially declared  to  be  beyond  the  power  of  the 
legislature  to  enact  unless  one  be  able  to 
point  specifically  to  some  provision  of  the 
Constitution  which  is  in  conflict  with  it. 
When  this  test  is  applied  to  the  act  under 
consideration  I  think  it  at  once  becomes  ap- 
parent that  the  same  is  [165]  a  valid  enact- 
ment of  the  legislative  body  of  the  state. 
What  is  the  purpose  of  the  act  and  what  is 
the  ultimate  object  sought  to  be  accomplished 
by  it?  It  is  simply,  as  indicated  in  the  title, 
to  authorize  a  city  of  the  class  named  to 
adopt  a  simplified  form  of  government.  How 
is  this  to  be  accomplished?  Simply  by  sub- 
stituting one  of  the  forms  of  government 
specified  in  the  act  for  the  one  existing  un- 
der the  present  charter,  whether  such  charter 
were  created  by  a  general  or  special  law. 
(Sec.  23.)  This  is  all  the  act  purports  to 
do,  and  all  that  it  does.  It  is  complete  in 
itself  and  the  forms  of  government  provided 
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for  are  also  complete.  Nothing  remains  to 
!)c  done  to  make  the  act  an  existing  law.  A 
majority  of  the  qualified  electors  of  a  city 
of  the  second  or  third  class  can  make  it 
applicable  to  such  city  and  thereby  adopt  one 
of  the  forms  of  government  provided  for  or 
not,  as  they  see  fit.  The  act  is  not  forced  up- 
on any  citj'  without  its  consent.  But  if  it 
votes  to  accept  it,  then  the  act,  in  effect,  at 
once  bocomes  the  charter  of  the  city  and 
takes  the  place  of  the  existing  one,  and  there- 
after all  of  the  affairs  of  the  city  which  are 
''administered  by  officers  elected  or  appointed 
as  now  provided  by  law  are  to  be  adminis- 
tered as  provided  in  the  act.  In  the  case  of 
a  third-class  city,  its  affairs  are  to  be  ad- 
ministered by  a  mayor  and  four  councilmen, 
all  of  whom  shall  be  elected  at  large,  and 
when  elected,  shall,  for  all  purposes,  con- 
stitute the  council  of  the  city.  .  (Sec.  87.) 
The  powers  and  duties  of  the  mayor  are  de- 
fined (Sec.  B9)  as  are  those  of  the  council. 
(Sees.  36  and  90.)  Neither  the  legislative 
nor  corporate  powers  of  the  city  are  abridged 
or  impaired  in  any  way,  but  the  same  are 
simply  transferred  to  and  are  to  be  exercised 
by  the  council.  (Sees.  4  and  5.)  Even  the 
charter  of  the  city  and  all  general  and  special 
laws  relating  thereto,  except  in  so  far  as 
any  of  the  provisions  thereof  are  inconsistent 
with  the  act,  are  continued  in  full  force  and 
effect  until  superseded  by  the  passing  of 
[166]  ordinances  relating  to  the  subject-mat- 
ter therein  specified.  (Sees.  7  and  8.)  All 
provisions  of  law  including  ordinances  regu- 
lating the  exercise  of  the  powers  and  the 
performance  of  the  duties  of  officers  and  em- 
ployees of  the  city  are  continued  in  full  force 
and  effect  until  superseded  as  provided  by 
the  act.  The  council  is  given  power,  subject 
to  the  provisions  of  the  act,  to  confer  by 
ordinances  "upon  any  oflficer  or  employee  of 
the  city  any  powers,  or  to  impose  upon  any 
such  officer  or  employee  any  duties,  there- 
fore conferred  or  imposed  upon  any  officer 
or  employee  by  provision  of  law,  and  such 
powers  or  duties  shall  thereupon  devolve  up-, 
on  or  be  discharged  by  such  officer  or  em- 
ployee upon  whom  the  same  shall  have  been 
so  conferred  or  imposed;  but  the  provisions 
of  law  regulating  the  exercise  of  such  powers 
or  the  performance  of  such  duties  shall,  sub- 
ject  to  being  superseded  as  herein  provided, 
continue  in  force  and  apply  to  tht*  exercise  or 
performance  thereof  by  the  ollicer  or  em- 
ployee upon  whom  such  powers  or  duties  are 
<;onferred  or  imposed,  and  whenever  by  any 
such  ordinance  all  the  powers  and  duticH  of 
any  appointed  officer  or  employee,  of  the  city 
are  conferred  or  imposed  upon  one  or  more 
other  officers  or  employees,  such  ordinance 
may  abolish  the  office  or  employment  held  by 
the  officer  or  employee  whose  powers  and 
<hities  shall  have  ceased,  and  thereupon  the 


term  of  office  or  employment  of  such  officer 
or  employee  shall  expire.  The  council  under 
any  one  of  the  plans  of  government  defined 
in  this  act  .  .  .  shall,  subject  to  the  pro- 
visions of  this  act,  have  power  to  regulate 
by  ordinance  the  exercise  of  any.  power  and 
the  performance  of  any  duty  by  any  officer 
or  employee  of  the  city;  and  upon  the  pass- 
ing of  any  such  ordinance  every  provision  of 
the  charter  or  of  the  second  class  cities  law, 
applicable  to  such  city,  regulating  the  mat- 
ters, or  any  of  them,  provided  for  in  such 
ordinance,  shall  cease-  to  have  any  force  or 
effect  in  such  city.  But  nothing  herein  con- 
tained [167]  shall  be  deemed  to  authorize 
the  repeal  or  superseding  of  any  provisions 
of  law  regulating  the  manner  in  which>  or 
the  conditions  subject  to  which,  franchises 
may  be  granted,  or  city  real  estate  leaaed  or 
sold,  or  municipal  indebtedness  incurred  in 
any  city,  except  to  the  extent  of  transfecring 
powers  or  duties  relating  thereto  to  oflScers 
or  employees  of  the  city.*'  (Sec.  37.)  The 
administrative  and  executive  power  of  the 
city,  including  the  power  of  appointment  of 
officers  and  employees,  are  vested  in  an  offi- 
cial to  be  known  as  the  city  manager,  whci 
sliall  be  appointed  by  the  coimcil  ana  hold  of- 
fice during  its  pleasure.  (Sec.  90.)  It  in 
the  duty  of  the  manager,  among  others,  to 
see  that  within  the  city  tlie  laws  of- the  state 
and  the  ordinances,  resolutions  and  by-laws 
of  the  council  are  faithfully  executed.  (Sec. 
91,  subd.  2.) 

It  seems  unnecessary  to  refer  more  specifi- 
cally to  the  provisions  of  the  act  since  those 
to  which  reference  has  been  made  clearly  in- 
dicate, as  it  seems  to  me,  that  all  the  act 
does  or  attempts  to  do  is  to  enable  a  city 
of  the  class  named  to  adopt  the  act  and  there- 
by change  its  present  form  of  government 
for  another  form,  and  then  by  ordinance  to 
transfer  and  distribute  the  powers  which  the 
city  officially  now  has  to  and  among  the  of- 
ficials of  the  new  government  necessary  for 
the  proper  management  of  the  city's  affairs. 

Tlie  powers  granted  by  section  37  of  the 
act,  which  it  is  claimed  necessarily  make  that 
section,  if  not  the  whole  act,  unconstitution- 
al, are  simply,  (a)  to  confer  by  ordinance 
upon  any  officer  or  employee  of  the  city  any 
powers  or  to  impose  upon  any  such  officer  or 
employee  any  duties  theretofore  conferred  or 
imponed  upon  any  such  officer  or  employee  by 
provisions  of  law,  and  when  such  transfer 
has  been  accomplished  to  abolish  his  office: 
(b)  to  r^ulate  by  ordinance  the  exercise  of 
any  power  and  the  performance  of  any  duty 
by  any  officer  or  [168]  employee  of  the  city. 
The  powers  thus  conferred  are  made  subject 
not  only  to  the  provisions  of  the  act  but  also 
to  all  general  laws  applicable  to  the  city  and 
not  inconsiatent  with  it,  and  especially  to  the 
Civil  Service  Law  of  the  state;  also  to  all 
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proTisions  of  general  or  special  laws  regulat- 
ing the  granting  of  franchises,  the  lease  or 
sale  of  dty  real  estate  and  the  incurring  of 
municipal  indebtedness.  It  is  true  that  the 
section  confers  great  power  upon  the  council 
to  control  and  manage  the  city  goyernment, 
but  this  power  does  not  authorize  the  coun- 
cil to  add  to  or  take  from  the  power  already 
possessed  by  the  city,  or  to  avoid  the  per- 
formance of  any  duty  now  imposed  on  it  by 
law.  It  is  within  the  legislative  province  to 
direct  in  what  way,  through  what  board  of 
municipal  officers  or  agents,  or  by  what  mu- 
nicipal officers,  the  power  given  shall  be  ex- 
ercised. Authority  to  distribute  and  regulate 
the  exercise  of  a  power  is  not  equivalent  to 
an  authority  to  enlarge  a  power  already  ex- 
isting. 

In  People  v.  Brooklyn  Police,  etc  Com'rs, 
59  N.  T.  92,  it  was  held  that  an  act  amend-  • 
ing  the  charter  of  the  city  of  Brooklyn,  which 
created  a  board  of  excise  to  have  the  powers 
and  perform  the  duties  of  boards  of  commis- 
sioners of  excise  of  the  state,  under  the  state 
law  operated  to  transfer  to  other  officers  the 
powers  and  duties  created  by  the  state  law 
hut  did  not  change  the  powers  or  duties 
themselves. 

In  In  re  Zborowski,  68  N.  T.  88,  it  was 
held  that  a  provision  of  an  act  relating  to 
the  city  of  New  York,  authorizing  the  com- 
mon council  to  regulate  by  ordinance  the 
building  and  repair  of  sewers,  did  not  au- 
thorize the  common  council  to  make  ordi- 
nances to  cause  sewers  to  be  constructed,  but 
only  to  regulate  the  manner  of  construction. 

But  it  is  suggested  that  the  legislature  did 
not  have  the  power  to  authorize  the  city  of 
Watertown  to  change  [169]  its  present  form 
of  government  for  the  one  which  a  majority 
of  its  qualified  electors  have  voted  to  adopt; 
in  other  words,  that  the  legislature  could  not 
delegate  to  the  electors  of  the  city  the  power 
to  determine  by  vote  whether  the  act  in  ques- 
tion should  apply  to  such  city.  I  am  of  opin- 
ion that  the  suggestion  has  no  legal  basis 
for  its  support.  The  act,  as  we  have  before 
seen,  is  complete  in  itself.  It  is  in  legal  ef- 
fect a  new  charter  which  which  the  city  does 
not  make,  but  which  it  accepts  in  place  of 
the  one  which  it  now  has,  and  the  only  pow- 
ers delegated  are  those  relating  to  local  self> 
government  which  the  legislature  can  grant 
if  it  sees  fit  to  do  so.  The  act  does  not,  as 
claimed,  permit  the  city  to  frame  its  own 
charter,  but  presents  one  to  it  to  be  accepted 
or  not  and  defines,  if  accepted,  the  powers 
of  the  governing  officers. 

It  is  also  suggested  that  the  act  is  in- 
valid because  it  only  becomes  effective  so  far 
as  the  city  of  Watertown  is  concerned  upon 
the  vote  of  the  electors  and  for  that  reason 
falls  within  the  rule  laid  down  irf  Barto  v. 
Himrod,  8  N.  Y.  483,  69  Am.  Dec.  506.  I 
Ann.  Cas.  1918B. — 87. 
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do  not  think  the  act  comes  within  that  rule. 
There  the  question  presented  was  the  consti- 
tutionality of  an  act  entitled  ''An  Act  es- 
tablishing free  schools  throughout  the  state" 
and  contained  a  provision  to  the  effect  that 
whether  or  not  the  act  should  become  a  law 
was  to  be  determined  by  ballot  at  an  election 
to  be  held  in  November  following  the  passage 
of  the  act.  It  did  not  purport  to  be  a  com- 
plete act  and  whether  it  should  ever  become 
a  law  was  left  to  the  electors  of  the  state  to 
say.  The  rule  there  applied  has  not  since 
been  extended  or  applied  unless  the  facts 
brought  the  case  strictly  within  it. 

Judge  Hiscock,  in  People  v.  Kennedy,  207 
N.  Y.  533,  545,  Ann.  Gas.  1914C  616,  101 
N.  E.  442,  referring  to  the  Barto  case,  said: 
"Subsequent  decisions  have  declared  that  the 
doctrine  of  that  case  should  not  be  pushed 
beyond  the  question  [170]  there  involved  and 
that  the  legislature  may  pass  a  statute  which 
is  a  completed  law  affecting  or  conferring 
rights  upon  a  restricted  locality  but  to  be- 
come operative  only  in  the  event  of  an  affirm- 
ative vote  by  the  people  of  such  locality," 
and  he  reached  the  conclusion,  and  his  view 
was  adopted  by  this  court,  that  an  act  of 
the  legislature  entitled  "An  act  to  erect  the 
county  of  the  Bronx"  was  constitutional  not- 
withstanding the  fact  that  it  contained  a 
provision  that  the  new  county  should  not  be 
formed  and  the  act  should  not  become  effec- 
tive unless  a  majority  of  the  qualified  elec- 
tors of  the  territory,  out  of  which  the  pro- 
posed county  was  to  be  erected,  should  vote 
in  favor  of  it.  The  basis  of  the  decision  was 
that  the  act  was  complete  when  it  left  the 
legislature  and  the  fact  that  it  was  for  the 
voters  to  determine  whether  or  not  they 
would  accept  it  did  not  make  it  unconstitu- 
tional. Other  decisions  of  this  court  are,  in 
principle,  to  the  same  effect.  Thus,  in  Rome 
Bank  v.  Rome,  18  N.  Y.  38,  45,  the  act  under 
consideration  authorized  the  trustees  of  the 
village  of  Rome  to  subscribe  for  and  take 
stock  in  a  railrosid  corporation  but  provided 
they  should  have  no  power  to  make  such  sub- 
scription until  the  act  had  previously  been 
approved  by  two-thirds  of  the  qualified  elec- 
tors of  a  certain  class.  It  was  held  that  the 
act  was  constitutional,  the  court  saying: 
"The  case  is,  therefore,  in  substance,  only  a 
submission  to  a  vote  of  the  parties  inter- 
ested, of  the  question  whether  or  not  they 
chose  that  the  municipal  corporation  should 
subscribe  to  the  railroad.  In  other  words, 
the  legislature  did  not  compel  the  village  to 
subscribe  but,  creating  by  law  the  necessary 
machinery,  left  it  to  the  taxpayers  to  de- 
termine that  matter." 

In  Starin  v.  Gtenoa,  23  N.  Y.  439,  an  act 
authorizing  the  town  trustees  to  borrow  mon- 
ey and  invest  the  same  in  the  stock  of  a  pro- 
X>osed  railroad,  [171]  providing  the  consent 
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of  two-thirds  of  the  taxpayers  was  obtained^ 
was  held  valid. 

In  Chenango  Bank  ▼.  Brown,  26  N.  Y.  4d7, 
474,  the  court  had  under  consideration  an 
act  in  principle  very  much  like  the  present 
one.  The  village  of  Norwich  was  chartered 
by  an  act  of  the  legislature  passed  April  17, 
1816.  (Laws  of  New  York,  vol.  4,  p.  148.) 
In  December,  1847,  the  legislature  passed  a 
general  act  to  provide  for  the  incorporation 
of  villages.  (Laws  of  1847,  vol.  2,  p.  432.) 
The  ninety-second  seetion  of  the  act  author- 
ised the  electors  of  any  village  then  incor- 
porated to  declare  by  resolution,  at  their  an- 
nual meeting,  that  any  of  the  sections  of  the 
aet  specified  in  such  resolution  should  apply 
to  such  village,  and  provided  that  from  and 
after  twenty  days  from  the  adoption  of  any 
such  resolution,  the  secticmjs  of  said  act 
should  apply  to  the  same,  and  all  laWs  in^ 
consistent  with  the  sections  so  adopted 
should  have  no  force  or  effect  in  respect  to 
such  villages.  It  Wfts  there  contended,  as  it 
is  here,  that  the  act  was  unconstitutional 
because  it  delegated  to  the  electors  the  power 
in  effect  to  make  a  statute  and  to  repeal  one, 
create  a  new  charter  and  substitute  it  in 
place  of  an  existing  one.  This  court  brushed 
the  contention  aside.  Judge  Emott,  who  de- 
livered the  opinion,  said:  ''In  the  present 
case  the  legislature  passed  a  statute  confer- 
ring certain  powers,  and  imposing  certain 
duties  upon  the  corporations  of  villages  and 
their  officers.  The  act  was  complete  in  it- 
self, and  was  effectual  for  the  purpose  of  pro- 
viding for  the  incorporation  of  new  villages, 
independent  of  any  such  action  as  is  contem- 
plated by  the  92d  section.  I  do  not,  however, 
attach  any  importance  to  this  fact.  If  the 
legislatiure  had  passed  an  act  containing 
simply  the  sections  specified  in  the  resolution 
of  the  village  meeting  of  Norwich,  and  pro- 
viding that  their  provisions  might  be  ac- 
cepted by  any  village  in  the  state,  or  by  the 
village  of  Norwich,  and  become  part  of 
[172]  the  charter  thereof  ^  provided  the  elec- 
tors of  such  village  signified  their  acceptance 
of  the  same,  I  can  perceive  no  constitutional 
or  other  objection  to  such  a  law.  This  was 
precisely  the  effect  of  the  portion  of  the  law 
of  1847  now  under  consideration,  as  to  this 
particular  case.  The  legislature  in  effect  en- 
acted certain  amendments  to  the  charter  of 
the  village  of  Norwich,  but  provided  that  the 
electors  of  that  village  should  be  allowed  and 
required  to  signify  their  consent  and  accept- 
ance of  such  amendments  before  they  should 
take  effect.  This  was  simply  authorizing  the 
members  or  electors  of  a  corporation  to  sig- 
nify whether  they  would  accept  a  grant  of 
additional  powers  or  submit  to  new  restric- 
tions. It  was  not  necessary  to  have  the  cor- 
porate consent  to  such  an  act,  but  such  con- 
sent certainly  did  not  invalidate  it.    It  would 


disturb  a  vast  amount  of  the  past  legiala> 
tion  of  the  state,  if  such  a  statute  were  de- 
clared void  or  ineffectual.  I  perceive  no  dif- 
ference whether  the  statute  submits  bm 
entirely  new  charter,  or  amendments  to  an  ex- 
isting one,  to  the  constituency  to  be  affected. 
Either  way  the  legislative  action  is  complete 
and  final,  and  the  vote  of  the  municipality- 
is  simply  a  determination  of  the  expediency 
of  their  accepting  the  result  of  that  action.*' 

This  authority  was  cited  with  approval  iii' 
People  V.  Kennedy,  supra,  and  in  Stanton 
V.  Essex  County,  191  N.  Y.  428,  84  N.  E. 
380.  In  the  Stanton  case  the  court  had  un- 
der consideration  provisions  of  the  County 
Law  (Laws  of  1892,  chap.  686,  §§  31,  32  and 
33)  relating  to  the  changing  of  a-  county 
seat.  The  act  provided  that  after  sucli 
change  had  been  approved  by  the  board  of 
.  supervisors,  then  the  question  of  the  proposed 
removal  should  be  submitted  to  the  electors 
of  the  county  at  the  ensuing  general  election 
in  the  manner  therein  provided,  and  if  a 
majority  of  the  electors  should  vote  in  favor 
of  such  removal,  the  proceedings  of  the  board 
should  [173]  be  ratified  and  the  change 
made :  otherwise  not.  It  was  held  that  these 
provisions  were  constitutional. 

The  authorities  cite4,  and  many  others 
that  might  be,  establish  the  rule  that  while 
the  l^islature  may  not  delegate  the  power  to 
make  a  charter  for  a  city  or  a  village,  it 
may  itself  do  that  and  then  permit  the  elec- 
tors to  determine  whether  they  will  adopt 
it  or  not,  and  if  the  same  be  adopted  it  be- 
comes the  charter  with  the  same  force  and 
effect  as  if  the  legislature  had  created  it  by 
an  act  for  that  specific  purpose.  This,  in 
effect,  is  precisely  what  the  legislature  has 
done  for  cities  of  the  second  or  third  class. 
They  may  have  a  simplified  form  of  govern- 
ment if  the  electors  so  decide  by  accepting 
the  act  under  consideration  and  adopting  one 
of  the  forms  of  government  thereby  created. 

Outside  of  our  own  state  it  has  frequently 
been  determined  that  acts  creating  or  amend- 
ing municipal  charters  or  granting  munici- 
pal power  are  not  rendered  unconstitutional 
because  a  provision  is  inserted  that  the  vo- 
ters of  the  territory  to  be'  affected  shall  have 
the  right  to  determine  whether  the  act  shall 
become  applicable  to  their  locality.  (Dillon^ 
on  Municipal  Corporations  [6th  ed.]  sec  69; 
Paterson  v.  Society,  etc.  24  N.  J.  L.  386; 
State  y.  Wilcox,  45  Mo.  468;  People  v.  Mc- 
Fadden,  81  Cal.  489,  22  Pac.  851,  15  Am.  St. 
Rep.  17;  State  v.  Parker,  26  Vt.  357.)  And 
in  many  states  of  the  Union  city  govern- 
ments have  been  organized  under  acts  quite 
similar  to  the  one  under  consideration  and 
their  constitutionality,  so  far  as  I  have  been 
able  to  discover,  has  in  each  instance  been 
held  valid  by  judicial  decree.  (Eckerson 
V.  Des  Moines,  137  la.  452,  116  N.  W.  177;. 
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SUte  V.  Mankato,  117  Minn.  458,  136  N.  W. 
264,  41  L.R.A.(N.S.)  Ill;  Cole  v.  Dorr,  80 
Kan.  251,  101  Pac.  1016,  22  L.R.A.(N.S.) 
534;  People  v.  Edmands,  252  111.  108,  96  N.  £. 
914;  State  v.  Ure,  91  Neb.  31,  135  N.  W. 
224;  Jackson  y.  State,  102  Miss.  663,  Ann. 
Gas.  1915A  1213,  59  So.  873;  State  v.  Cana- 
ran,  155  Wis.  398,  145  N.  W.  44;  In  re  Cleye- 
land,  52  N.  J.  L.  188,  19  Atl.  17,  7  L.ILA. 
431.) 

[174]  The  opinion  might  well  end  here  ex- 
cept for  the  fact  that  it  is  asserted  the  act 
is  inyalid  because  it  delegates  power  to  regu- 
late duties,  not  strictly  municipal,  but  rath- 
er those  which  involve  the  performance  of 
state  fxmctions,  e.  g,,  those  relating  to  as- 
sessments, public  safety,  health,  charity  and 
plumbers'  licenses.  The  exercise  of  the  pow- 
er relating  to  the  subjects  named  imdoubted- 
ly  does,  as  does  the  exercise  of  powers  re- 
lating to  all  the  officers  of  every  city  and 
village  of  the  state,  in  a  certain  sense  in- 
volve state  functrons.  All  the  powers  of  gov- 
ernment relating  thereto  are  delegated. 
(Clarke  v.  Rochester,  28  N.  T.  605;  Matter 
of  Zborowfldd,  supra;  Genet  y.  Brooklyn,  99 
N.  Y.  296,  307 ;  Terrel  v.  Wheeler,  123  N.  Y. 
76,  25  N.  E.  329.)  But  even  so  the  act  is 
not  thereby  rendered  unconstitutional.  The 
power  relating  to  assessments,  can  be  dele- 
gated and  was  so  determined  by  this  court 
in  Clarke  v.  Rochester,  supra.  In  the  Crenet 
case  the  power  of  the  legislature  to  delegate 
to  commissioners  the  power  to  fix  an  area 
of  assessment  and  to  impose  the  costs  of 
widening  a  street  was  upheld,  the  court  say- 
ing: "The  legifllature  may  itself  fix  a  dis- 
trict of  assessment,  or  the  power  may  be  dele- 
gated by  the  supreme  legislative  body  to  the 
authorities  of  subordinate  political  and  mu- 
nicipal divisions,  or  other  official  agencies,  as 
may  also  the  incidents  of  the  power,  such  as 
the  apportionment  and  distribution  of  the 
tax,  as  between  the  persons*  and  property  up- 
on which  it  is  laid." 

In  the  Terrel  case  the  court  also  upheld 
the  power  of  the  legislature  to  delegate  to 
the  board  of  assessors  the  power  to  reduce 
taxes  or  assessments,  and  in  doing  so  said: 
"Could  the  legislature  devolve  upon  the 
board  of  assessors  the  jurisdiction  specified 
in  the  section?  Why  not?  It  was  a  local 
board — one  of  the  departments  of  the  city 
government  charged  by  the  city  charter  witi 
the  general  duty  of  making  assessments  for 
the  purpose  of  taxation.  Its  members  rep- 
resented the  dty  and  the  [175]  people  of 
the  locality,  and  it  was  an  appropriate  tri- 
bunal for  the  exercise  of  the  jurisdiction  con- 
ferred."    (p.  82.) 

Matter  of  Zborowski,  supra,  involved  the 
question  as  to  whether  the  legislature  could 
delegate  the  power  to  certain  officials  of  the 
city  of  New  York  to  construct  a  sewer  and 
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levy  assessments  to  defray  the  expense  there- 
of. The  act  was  challenged  on  the  ground 
that  it  delegated  powers  relating  to  taxation. 
In  disposing  of  the  contention  the  court  said: 
"It  is  contended  .  .  .  that  the  power  to 
tax  may  not  lawfully  be  delegated  by  the 
legislature.  This  we  do  not  concede  in  that 
broad  statement.  The  legislature  may  dele- 
gate to  a  municipality  the  power  to  tax  for 
the  expeQses  of  the  local  government  and  the 
power  to  assess  for  the  expenses  of  local  im- 
provements. All  the  powers  of  local  govern- 
ment are  delegated.  In  the  case  at  hand, 
the  power  of  assessment  is  delegated  to  the 
corporate  body,  the  mayor,  aldermen  and 
commonalty  of  the  city  of  New  York,  and  it 
may  lawfully  be  exercised  through  the  offi- 
cers of  the  corporation,  if  the  terms  of  the 
legislative  delegation  so  provide."     (p.  96.) 

What  has  been  said  as  to  the  delegation 
of  power  relating  to  assessments  is  equally 
true  as  to  the  delegation  of  powers  relating 
to  public  safety.  (People  v.  Ham,  166  N.  Y. 
477,  60  N.  E.  191;  People  v.  Coler,  173  N. 
Y.  103,  65  N.  E.  956 ;  People  v.  Prendergast, 
206  N.  Y.  405,  409,  99  N.  E.  1047.)  In  the 
latter  case  this  court  said:  "The  police  de- 
partment and  the  departments  of  education 
and  health  in  any  city  are  engaged  in  the 
discharge  of  duties  which  very  vitally  atTect 
the  general  public,  and  yet  it  would  be  op- 
posed to  widespread  and  well-settled  opinion 
to  hold  that  the  members  of  such  depart- 
ments are  state  officials  in  the  sense  of  be- 
ing engaged  in  its  service." 

Also  as  to  public  health.  (Metropolitan 
Board  of  Health  v.  Heister,  37  N.  Y.  661; 
Polinsky  v.  People,  73  N.  Y.  66;  People  v. 
Vandecarr,  [176]  175  N.  Y.  440,  67  N.  E. 
913,  108  Am.  St.  Rep.  781;  People  v.  Hough- 
ton, 182  N.  Y.  301,  306,  74  N.  E.  830;  Cray- 
ton  V.  Larabee,  220  N.  Y.  403,  116  N.  E.  355.) 
In  the  Crayton  case  this  court  sustained  the 
acts  of  a  health  officer  authorized  by  ordi- 
nance adopted  by  the  city  of  Syracuse  under 
the  powers  delegated  by  the  Second-Class 
Cities  Law. 

In  the  Bush  case  the  court,  referring  to 
the  duties  of  a  member  of  the  board  of  health, 
said:  "They  are  subserving  the  general  pub- 
lic interest  in  promoting  and  maintaining 
sanitary  conditions  in  the  locality;  but  they, 
equally,  execute  a  corporate  purpose  of  the 
municipal  government;  which,  if  it  is  not  to 
be  implied,  is  actually  made  a  part  of  its 
charter  by  the  laws.  They  are  to  be  ap- 
pointed under  the  statute,  primarily,  by  the 
governing  municipal  authorities  and  the  per- 
formance of  their  duties  is  confined  territori- 
ally to  the  city.  It  seems  to  me  that  the  sit- 
uation was  such  as  the  people  intended  to.be 
met,  when  establishing  in  the  fundamental 
law  of  the  state  the  principle  of  Hiome  rule* 
for  its  political  subdivisions." 
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The  same  reasoning  applies  equally  to  pub- 
lic charities  (Maxmilian  v.  New  York,  62  N. 
Y.  160,  20  Am.  Rep.  468)  and  to  the  licen- 
sing of  plumbers.  (People  v.  City  Prison, 
144  K  y.  529,  39  N.  E.  686,  27  L.R.A.  718.) 

The  authorities  cited,  as  well  as  the  act 
itself,  irresistibly  lead  me  to  the  conclusion 
that  the  powers  delegated  are  not  those  com- 
mitted by  the  Constitution  solely  to  the  leg- 
islature, but  such  as  it  may  commit  to  a 
locality  in  so  far  as.  its  govemment  is  con- 
cerned. 

The  main  object  of  the  act,  as  has  already 
been  indicated,  is  to  permit  the  qualified  elec- 
tors of  a  city  of  the  class  named  to  adopt 
a  simplified  form  of  government,  If  they  so 
desire,  and  only  such  powers  as  are  necessary 
to  accomplish  that  object  are  conferred.  It 
may  be  that  when  the  city  proceeds  to  carry 
x)Ut  the  object  of  the  act  the  council  will 
attempt  to  pass  ordinances  which  [177]  it 
•does  not  have  the  power  to  do,  but  if  so  the 
court  will  not  hesitate,  when  that  time  ar- 
Tives,  to  place  its  stamp  of  disapproval  upon 
the  same.  Unconstitutional  ordinances  have 
been  attempted  to  be  passed  under  many 
charters  of  cities  of  the  state,  but  no  one  as 
yet  has  suggested,  so  far  as  I  know,  that  by 
reason  of  that  fact  the  charter  itself  is  un- 
constitutional. 

The  whole  trend  of  modem  thought  and  re- 
cent legislation  is  toward  vesting  in  each 
municipality  the  management  of  its  local  af- 
fairs and  I  have  been  unable  to  discover  any 
valid  reason  why  the  present  act,  which  is 
a  step  in  that  direction,  should  not  be  given 
a  fair  trial  without  interference  from  the 
court.  The  act  is  not  an  attempt  upon  the 
part  of  the  legislature  to  shirk  its  duty  or 
to  delegate  to  another  body  the  power  in- 
vested solely  in  it.  On  the  contrary,  it  is 
to  permit  each  locality  to  determine  for  it- 
self the  form  of  government  which  it  will 
have,  based  upon  modern  ideas  rather  than 
a  form  of  government  which  has  been  tried 
and  in  some  respects  at  least  found  unsatis- 
factory. I  for  one  am  unwilling  to  subscribe 
to  the  doctrine  that  the  legislature  had  not 
the  power  to  do  this. 

For  the  reasons  above  set  forth  I  advise 
that  the  judgment  of  the  Appellate  Division 
and  the  Special  Term  be  reversed  and  the 
•complaint  dismissed,  with  costs  in  all  courts. 

Hiscock,  Ch.  J.,  Cuddeback,  Hogan,  Pound 
and  Andrews,  JJ.,  concur;  Chase,  J.,  concurs 
in  result. 

Judgments  reversed,  ete. 


tion  of  adopting  one  of  several  forms  of  sim- 
plified government  including  the  commission 
plan.  The  validity  of  a  statute  conferring 
on  a  municipality  the  power  to  amend  its 
charter  or  adopt  a  new  charter  is  discussed 
in  the  note  to  State  v.  Thompson,  Ann.  Cas. 
1913C  774.  The  validity  of  statutes  author- 
izing the  adoption  of  the  commission  form  of 
government  is  considered  in  the  notes  to 
Walker  v.  Spokane,  Ann.  Cas.  ldl2C  994;  and 
Jackson  v.  State,  Ann.  Cas.  1915A  1213.  As 
to  the  validity  of  a  statute  other  than  a  lo- 
cal option  law  which  is  to  become  effective 
only  on  a  i  ratification  by  the  voters  see  the 
note  to  Gretna  v.  Bailey,  reported  ante,  this 
volume,  at  page  566  and  the  notes  therein 
referred  to. 


V. 
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Nesligenoe  —  Proziinate  Cause. 

To  warrant  recovery  for  negligence,  it  is 
incumbent  on  plaintiff  to  allege  and  ahow  that 
defendant  was  guilty  of  aome  negligent  a43t 
which  was  the  proximate  cauae  of  the  injury, 
since  the  law  looks  to  the  immediate,  not  to 
the  remote,  cause  of  damage. 


Where  damage  resulting  from  another's  act 
does  not  flow  naturally,  legally,  and  with  suffi- 
cient directness  firom  such  other's  n^ligenoe, 
plaintiff  is  not  entitled  to  recover. 
Carriers  of  Passengers  —  Liability  for 

Robbery  —  Neglisenoe  —  Proximate 

Cause* 

A  railroad  is  not  Bable  to  a  ]^assenger  as- 
saulted and  robbed  on  its  tram,  the  cars 
being  without  light  and  badly  overcrowded, 
there  being  no  causal  connection  between  the 
road's  supposed  negligent  act  in  overcrowding 
and  failing  to  light  its  cars  and  the  injury 
charged  to  have  resulted  therefrom. 

[^e  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Columbus 
county:     Boin>,  Jndg^. 


NOTS. 

The  reported  case  sustains  the  validity  of 
the  New  York  Optional  City  Government 
Law  whereby  municipalities  are  given  the  op- 


Action  by  S.  B.  Chancey,  plaintiff,  against 
Norfolk  and  Western  Railway  Company,  de- 
fendant. Judgment  for  plaintiff.  I>efendant 
appeals.    The  facts  are  stated  in  the  opinion. 

ESVBIISED. 


CHANCEY  Y.  NORFOLK,  ETC.  R.  CO. 
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Theodore   W.  Reath,  William  B.   Outhrie 
and  lUmntree  d  Dwvis  for  appellant. 

[351]  Walkebl,  J. — ^This  appeal  was  taken 
from  a  judgment  on  a  demurrer  to  the  com- 
plaint, and  the  sole  question  presented  is, 
whether  the  facts  alleged  hy  the  plaintiff 
are  sufficient  to  constitute  a  cause  of  action 
for  negligence.  The  complaint  states  that 
plaintiff  was.  a  passenger  on  defendant's 
train,  having  purchased  a  ticket  from  Peters- 
burg to  Hopewell,  in  the  State  of  Virginia; 
that  the  cars  "were  without  any  light  and 
very  dark,  and  badly  overcrowded,  many 
passengers,  with  this  plaintiff,  being  forced 
to  stand  for  want  of  seats;"  that  plaintiff 
had  in  his  pocket  $86.15,  and  that  "hj  the 
gross  negligence  of  the  defendant,  its  agents, 
servants,  and  employees,  in  failing  to  light 
said  cars  and  provide  seats  for  its  passengers, 
and  because  of  their  crowded  condition,  plain- 
tiff was  assaulted  and  robbed  of  $86;"  and 
that,  on  arriving  at  Hopewell,  plaintiff  was 
greatly  embarrassed  and  humiliated  because 
he  had  only  15  cents,  having  been  robbed  of 


In  its  analysis  the  complaint  alleges  that 
the  failure  to  properly  light  the  cars,  and 
the  overcrowding  of  them,  causing  the  plain- 
tiff to  be  [352]  assaulted  and  robbed,  and 
that  such  robbery  caused  him,  upon  arriving 
at  Hopewell,  to  be  greatly  embarrassed  and 
humiliated.  The  assault  is  not  described  with 
any  particularity,  so  that  we  can  understand 
how  it  came  about,  and  seems  to  be  only 
the  pleader's  conclusion  as  to  its  character, 
and  not  a  statement  of  the  facts,  so  as  to 
afford  U8  an  opportunity  to  form  an  opinion 
as  to  what  caiLsed  it. 

In  order  to  warrant  recovery  for  negli- 
gence,, it  is  incumbent  upon  the  plaintiff  to 
allege  and  show  that  the  defendant  was  guil- 
ty of  some  negligent  act  which  was  the  proxi- 
mate cause  of  the  injury.  Ramsbottom  ▼. 
Atlantic  Ck^ast  line  R.  Co.  138  N.  C.  88,  50 
S.  E.  448;  Brewster  ▼.  Elizabeth  City,  142 
N.  G.  9,  54  S.  £.  784.  The  law  looks  to  the 
immediate,  not  the  remote,  cause  of  damage/ 
the  maxim  being  oauaa  proorima  et  non  re- 
fMta  speetaiur.  Where  the  damage  result- 
ed from  the  act  of  another,  but  is  too  re- 
mote, or,  in  other  words,  flows  not  naturally, 
legally,  and  with  sufficient  directness  from 
the  allied  negligence,  the  plaintiff  will  not 
be  entitled  to  recover.  The  imputed  act  of 
negligence  must  be  oaiua  causans  of  the  in- 
jury or  loss,  or  the  direct  and  proximate,  or 
efficient,  cause  thereof.  Broom's  Legal 
Maxims,  marg.  pp.  206,  217,  and  223.  This 
is  familiar  learning.  The  rule  was  recently 
stated  to  be,  that  however  negligent  a  party 
is,  if  his  act  stands  in  no  causal  relation  to 
the  injury,  it  is  not  actionable.  McNeill  y. 
AUantic  Coast  Line  R.  Co.  167  K.  C.  300, 


83  S.  £.  704.    In  Mills  v.  Atlantic  Coast  Line 
R.  Co.  172  N.  C.  266,  00  S.  E.  221,  an  ac- 
tion was  brought  by  a  passenger  for  an  as- 
sault upon  him  by  another  passenger,  and 
it  did  not  appear  in  evidence  that  the  con- 
ductor  or   other   employee   of   the   company 
knew  of  the  imminence  of  the  assault.    The 
case  was  submitted  to  a  jury,  who  found  a 
verdict  against  the  defendant,  which,  upon 
appeal,  was  reversed.    Justice  Hoke,  speaking 
for  the  Court   (on  page  267),  said:     "Rail- 
road companies,  in  the  exercise  of  their  fran- 
chise as  common  carriers  of  passengers,  are 
held  to  a  high  degree  of  care  in  looking  after 
the  safety  of  passengers  upon  their  trains. 
In  furtherance  of  this  obligation,  their  con- 
ductors and  station  agents  are  constituted 
by  the  State  statutes  special  policemen,  ta 
enable  them  the  better  to  perform  theit  duty,^ 
and  the  company  is  responsible  for  assaults 
and  actionable  wrongs  conmiitted  upon  them 
by  other  passengers  or  third  persons  which 
could  have  been  provided  against  or  prevent- 
ed  by   the   utmost  vigilance   and   foresight. 
While  this  is  the  standard  of  care  imposed 
in  such  cases,  it  is  also  well  recognized  here 
and  elsewhere  that  these  companies  are  not 
insurers  of  the  safety  of  passengers  and  are 
not  liable  for  injuries  which,  in  the  exercise^ 
of    such   care,   their   conductors,    employees, 
agents,  etc.,  could  not  have  reasonably  fore- 
seen and  prevented."     And  it  was  held,  in 
Garland  v.  Carolina,  etc.  R.  Co.  172  N.  C. 
638,   90   8.   E.   770,   L.R.A.1017B   706,  that 
"A  wrong-doer  is  responsible  in  damages  re- 
sulting  directly  and  proximately  from  the 
tort  he  has  committed;  but  if  the  cause  is 
remote  in  efficiency  and  does  not  naturally 
result  from  the  tort,  it  will  not  be  [353]  con- 
sidered as  proximate."    And,  again,  in  Penny 
V   Atlantic  Coast  Line  R.  Co.  153  N.  C.  296, 
69  S.  E.  130,  31  L.R.A.(N.S.)  880,  this  Court 
said:      **The   accidental  wounding   of   plain- 
tiff did  not  follow  in  direct  sequence  from  the 
act  of  Van  Amringe,  assuming  for  the  sake 
of  argument  that  the  latter  was  guilty  of 
negligence  in  lending  his  pistol  to  LaMotte. 
Ramsbottom  v.  Atlantic  Coast  Line  R.  Co. 
138  N.  C.  39.    In  this  case  it  is  held  by  Mr. 
Justice  Hoke  that  the  proximate  cause  of 
an  injury  is  one  that  produces  the  result  in 
continuous  sequence,  without  which  it  would 
not  occur,  and  which  a  man  of  ordinary  pru- 
dence could  reasonably  be  expected  to  fore- 
see.    There  is,  in  legal  parlance,  no  direct 
causal  connection   between  the  act  of  Van 
Amringe  in  loaning  the  pistol  and  the  un« 
foreseen  accidental  injury  to  plaintiff  by  Gal- 
loway.   Harton  v.  Forest  City  Telephone  Co. 
146  N.  C.  429;   McGhee  v.  Norfolk,  etc.  R. 
Co.  147  N.  C.  142;  Bowers  ▼.  East  Tennessee^ 
etc.  R.  Co.  144  N.  C.  684;  1  Street's  Founda- 
tions, 120.    To  constitute  liability,  there  must 
not  <«ly  be  a  breach  of  duty  owing  by  the 
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defendant  to  the  plaintiff,  and  injury  to  the 
latter,  but  the  breach  of  duty  must  be  the 
cause,  and  the  proximate  cause,  of  the  in- 
jury.   So  far  as  the  act  of  Van  Amringe  is 
concerned,  it  is  a  case  of  pt>8t  hoc,  but  not 
of  'ergo  propter  hoc,*  as  was  suggested  by 
Manning,   J.,   in   Hudson   v.   Mc Arthur,    152 
N.  C.  462."    It  was  said  by  the  late  Justice 
Vaughan    Williams,    in    McDowell   v.    Great 
Western  R.  Co.  [1903]  2  K.  B.   (Eng.)   331, 
on  p.  337:     'In  those  cases  in  which  a  part 
of  the  cause  of  action  was  an  interference 
of  a  stranger  or  a  third  person,  the  defend- 
ants  are   not  held   responsible   unless   it   is 
found  that  which  they  do,  or  omitted  to  do— 
the  negligence  to  perform  a  particular  duty — 
is  itself  the  effective  cause  of  the  accident." 
That  case  is  instructive  and  relevant  to  this 
opinloii.     It  was  held  there  that  the  serv- 
ants  of   the   defendant  had   been   guilty  of 
negligence  in  not  properly  placing  the  rail- 
way van,  but  that  it  having  been  interfered 
with   by  trespassers,  the  negligence  of  the 
defendant's   servants   was    not   the   effective 
cause  of  the  accident,  and  the  defendant  was 
exonerated.     In   Burt   v.   Advertiser   News- 
paper  Co.   154  Mass.   238,  28  N.   E.   1,   13 
L.R.A.  97,  Mr.  Justice  Holmes  uses  this  lan- 
guage:    "Wrongful  acta  of  independent  third 
persons,  not  actually  intended  by  the  defend- 
ant, are  not  regarded  by  the  law  as  natural 
consequences  of  his  wrong,   and   he   is  not 
bouud  to  anticipate  the  general  probability 
of  such  acts  any  more  than  a  particular  act 
of  this  or  that  individual." 

But  there  are  cases  more  directly  in  point, 
and  which  seem  to  follow  closely  the  facta 
alleged  in  this  complaint.  It  appeared,  in 
Cobb  V.  Great  Western  R.  Co.  [1893]  1  Q. 
B.  (Eng.)  459,  that  the  plaintiff  brought  an 
action  to  recover  damages  from  a  railroad 
company  for  a  sum  of  money  which  he  alleged 
had  been  taken  from  his  person  by  robbery, 
as  a  consequence  of  the  company's  negligence 
in  allowing  the  carriage  to  be  overcrowded. 
L.  J.  Bowen  said  of  these  facts :  "Tlie  second 
point  argued  was  this:  It  was  said  that 
the  overcrowding  of  the  carriage  had  caused 
damage  to  the  plaintiff  by  occasioning  the 
robbery.  It  seems  to  me  impossible  [354]  to 
treat  the  alleged  damage  as  otherwise  than 
too  remote,  according  to  English  law.  The 
law  is,  that  the  damage  must  be  the  direct 
and  natural  consequence  of  the  breach  of 
obligation  complained  of.  The  law  is  the 
same  in  this  respect  with  regard  both  to  con- 
tracts and  to  torts,  subject  to  the  qualifica- 
tion that  in  the  case  of  the  former  the  law 
does  not  consider  too  remote  damapfcs  which 
may  be  reasonably  supposed  to  have  been  in 
the  contemplation  of  the  parties  when  the 
contract  was  made.  It  cannot  fairly  be  said 
that  the  robbery  was  the  natural  consequences 
of  overcrowding  the  railway  carriage."  The 
Cobo  case  was  carried  by  appeal  to  the  House 


of  I/ords,  and  is  reported  in^Appeal  Cases, 
419.     Lord    Selborne,    then    the    Chancellor, 
speaking  to  the  question,  said   (on  p.  424)  : 
''As  to  this,  I  do  not  think  it  necessary  to 
say  more  than  that,  on  the  plaintiff's  plead- 
ing, it  is  not  shown  that  the  overcrowding  of 
the  carriage  did  in  fact  conduce  in  any  way, 
directly  or  indirectly,  to  the  robbery;  and  on 
the   assumption    that,    under    some   possible 
circumstances,  this  might  have  been  action- 
able negligence,  it  would,  in  my  judgment, 
be  indispensable,  for  that  purpose,  to  state 
and  prove  some  actual  connecticm  between 
the  overcrowding  and  the  loss.     It  is  not, 
in  my  opinion,  enough  to  suggest    (as  tlie 
plaintiff  does)  that  to  suffer  such  overcrowd- 
ing was  to  'facilitate  the  hustling  and  rpb- 
bing  of  the  plaintiff.'    As  the  case  is  stated 
by  him,  nothing  turns  upon  the  fact  that  the 
robbery  was  committed  by  a  'gang*  of  more 
than  nine  persons."    It  was  held,  in  Metro- 
politan R.   Co.  V.  Jackson,  Fed.  App.  Caa. 
193,  that  the  overcrowding  of  a  car  was  not 
the  proximate   cause   of   an   injury   by  the 
slamming  of  a  door  of  the  carriage  upon 
the  plaintiff's  thumb,  which  was  caused,  an* 
consciously  and  not  intentionally,  by  a  guard 
of  the  defendant  who  closed  the  door.    There 
are  many  similar  cases  in  England  and  in 
this  country  which  could  be  cited  for  the  pur- 
pose of  showing  that  the  allegations  of  the 
plaintiff's  complaint  are  not  sufficient  to  con- 
stitute a  cause  of  action,  because  there  was 
no  causal   connection  between  the  supposed 
negligent  act  of  the  defendant  and  the  in- 
jury which  it  is  alleged  resulted  therefrom. 

We  are  therefore  of  the  opinion,  and  so 
decide,  that  the  learned  judge  who  presided 
at  the  trial  was  in  error  when  he  overruled 
the  demurrer.  It  should  have  been  sustained 
and  the  action  dismissed,  and  it  is  &o  or- 
dered. 

Reversed. 


NOTE. 

liability  of  Oarrier  (Other  than  Sleep- 
ing Car  Company)  for  Laroeny  from 
or  Bobbery  of  Passenser  by  Stranffor, 

Scope  of  Note,  582. 
Carrier  by  Land: 

General  Rule,    683. 

Application  of  Rule,  684. 

Measure  of  Damages,  686. 
Oarrier   by   Water : 

General  Rule,  587. 

liability  as  Innkeeper,  589. 

Effect  of  Rule  of  Carrier,  692. 


Scope  of  Note, 

This  note  is  limited  to  a  discussion  of  the 
liability  of  a  carrier,  other  than  a  sleeping 
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<sKr  company,  for  larceny  from  or  robbery 
•of  a  passenger  by  a  stranger.  It  exdudea 
the  validity  and  effect  of  a  stipulation  in  a 
passenger's  ticket  limiting  the  carrier's  lia- 
bility for  the  passenger's  baggage. 

As  to  the  duty  of  a  sleeping  car  company 
to  protect  a  passenger  from  assault,  robbery 
or  the  like,  see  the  note  to  Calder  v.  South- 
ern R.  Co.  Ann.  Gas.  1913A  894. 

The  liability  of  a  sleeping  car  company 
for  the  loss  of  a  passenger's  property,  left 
by  him  in  his  berth  while  temporarily  absent 
therefrom,  is  considered  in  the  note  to  Pull- 
man Co.  y.  Green,  10  Ann.  Cas.  893. 

The  liability  of  a  carrier  for  the  loss  of 
or  an  injury  to  hand  baggage  is  discussed  in 
the  note  to  Hasbrouck  v.  New  York  Cent. 
«tc.  River  R.  Co.  Ann.  Gas.  1912D  1150. 

The  liability  of  a  carrier  for  loss  of  prop- 
erty, not  ordinarily  regarded  as  baggage  but 
received  as  such  l^  a  baggage  agent,  iff  re- 
viewed in  the  note  to  Bergstrom  v.  Chicago, 
etc.  R.  Co.  13  Ann.  Cas.  239. 

The  cases  relating  to  the  validity  and  effect 
of  a  fftipnlation  in  a  passenger's  ticket  limit* 
ing  the  liability  of  the  carrier  for  baggage  to 
a  certain  amount  are  collated  in  the  note 
to  Gardiner  v.  New  York  Cent.  etc.  River 
B.  Co.  Ann.  Cas.  1912B  281. 

Ab  to  the  validity  and  effect  of  a  stipula- 
tion in  an  ocean  steamboat  ticket  limiting 
the  carrier's  liability  for  baggage,  see  the 
note  to  Tewes  v.  North  German  Lloyd  E^team- 
chip  Co.  9  Ann.  Cas.  909. 

Hie  liability  of  a  carrier  for  assault  on 
a  passenger  by  a  fellow  passenger  or  a  stran- 
ger is  discussed  in  the  notes  to  Brown  ▼. 
Chicago,  etc.  R.  Co.  3  Ann.  Cas.  251;  Woas 
V.  St.  Louis  Transit  Co.  8  Ann.  Cas.  584; 
and  Irwin  ▼.  Louisville,  etc.  R.  Co.  18  Ann. 
Caa.772. 

Carrier  hy  Land, 

Genebal  Ritlx. 

As  a  general  rule  a  common  carrier  is  not 
liable  for  larceny  from  or  robbery  of  a  pas- 
senger by  a  stranger,  unless  the  carrier  la 
negligent  in  the  performance  of  its  duties, 
and  that  negligence  is  the  proximate  cause 
of  the  passenger's  loss,  no  negligence  of  the 
passenger  contributing  thereto.  It  is  settled 
beyond  dispute  that  a  carrier's  liability  for 
failure  to  protect  its  passengers  from  the 
misconduct  of  others  than  its  own  servants 
arises  only  when  the  wrong  is  actually  fore- 
seen, or  is  of  snch  a  eharaeter  and  la  per- 
petrated under  snch  ciroomstaneea  as  might 
reasonably  have  been  anticipated  or  natural- 
ly expected  to  oecur.  Cobb  v.  Great  Western 
R.  Co.  [1894]  A.  C.  (Eng.)  419,  58  J.  P. 
«3S,  63  Lu  J.  Q.  B.  «29,  71  L.  T.  N.  S.  161, 
4  Rep.  208;  Wri^t  v.  Chicago,  etc  R.  Co. 


4  Colo.  App.  102,  35  Pac.  196;  Robinson 
V.  Southern  R.  Co.  40  App.  Gas.  (D.  C.) 
549;  Repp  V.  Indianapolis,  etc.  R.  Co.  (Ind.) 
109  N.  E.  441;  Levins  v.  New  York,  etc.  R. 
Co.  183  Mass.  175,  66  N.  E.  803,  97  Am.  St. 
Rep.  434;  Tower  v.  Utica,  etc.  R.  Co.  7  Hill 
(N.  Y.)  47,  42  Am.  Dec.  36;  Weeks  v.  New 
York,  etc  R.  Co.  72  N.  Y.  50,  28  Am.  Rep. 
104;  Adams  v.  New  Jersey  Steamboat  Co. 
151  N.  Y.  163,  45  N.  £.  370,  66  Am.  St.  Rep. 
616,  84  L.RJ^.  685.  And  see  the  reported 
case. 

A  common  carrier  does  not  undertake  to 
insure  the  personal  effects  of  a  passenger 
which  are  carried  on  his  person  against  lar- 
ceny or  robbery.  Wright  v.  Chicago,  etc. 
R.  Co.  4  Colo.  App.  102,  35  Pac.  196;  Repp 
V.  Indianapolis,  etc.  R.  Co.  (Ind.)  109  N. 
E.  441;  Adams  v.  New  Jersey  Steamboat 
Co.  151  N.  Y.  163,  46  N.  B.  370,  56  Am.  St. 
Rep.  616,  34  L.R.A.  685.  And  see  the  reported 
case 

In  Adams  v.  New  Jers^  Steamboat  Co. 
151  N.  Y.  163,  45  N.  E.  370,  56  Am.  St.  Rep. 
616,  84  L.R.A.  685,  the  court  said:  '*But 
it  is  only  upon  the  ground  of  negligence  that 
the  railroad  company  can  be  held  liable  to 
t)ie  passenger  for  money  stolen  from  his  per- 
son during  the  journey.  The  ground  of  the 
responsibility  is  the  same  as  to  all  the  pas- 
sengers, whether  they  use  sleeping  berths  or 
not,  though  the  degree  of  care  required  may 
be  differentu  Some  proof  must  be  given  that 
the  carrier  failed  to  perform  the  duty  of 
protection  to  the  passenger  that  is  implied 
in  the  contract  before  the  question  of  re^ 
sponsibility  can  arise,  whether  the  passen- 
ger be  in  one  of  the  slewing  berths  or  in  a 
seat  in  the  CH-dinary  car.  The  principle  upon 
whidi  the  responsibility  rests  is  the  same  in 
either  case,  though  the  degree  of  care  to 
which  the  carrier  is  held  may  be  different." 
^  In  Repp  V.  Indianapolis,  etc.  R.  Co.  (Ind.) 
109  N.  £.  441,  it  was  said:  "We  hold  that 
in  cases  where  the  servants  of  the  carrier, 
in  charge  of  its  cars  and  responsible  for  their 
management  and  the  care  and  protection  of 
passengers,  are  apprised  of  a  passenger's 
imminent  peril  to  theft,  robbery,  or  any  loss 
or  damage  to  his  property,  money,  and  bag- 
gage in  his  own  possession,  and  the  carrier, 
by  and  through  such  servants,  has  it  in  its 
power,  and  is  able  to  prevent  such  damage 
to  or  loss  of  property,  and  negligently  or 
wilfully  fails  so  to  do  after  being  so  ap- 
prised, a  new  duty  arises,  independent  of 
the  implied  contract  between  carrier  and  pas- 
senger, and,  for  such  failure  to  prevent  loss 
of  or  damage  to  such  property,  the  carrier 
is  liable  to  such  passenger  for  any  lose  or 
damage  so  sustained,  which  is  the  proximate 
result  of  such  failure  to  render  such  assis- 
taiioe  as  might  reasonabiy  have  been  ren- 
dered under  the  circumstances.    In  sueh  in- 
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stances,  the  liability  arises  from  the  failure 
to  discharge  the  new  duty  which  comes  into 
existence  when  the  carrier  has  knowledge 
that  the  passenger  is  about  to  suffer  such 
property  loss." 

In  Robinson  ▼.  Southern  B.  Go.  40  App. 
Cas.  (D.  C.)  649,  it  appeared  that  a  pas- 
senger's personal  effects  were  fftolen  from  his 
berth  while  he  was  asleep,  because  of  the 
negligence  of  the  sleeping  car  company  in 
failing  to  maintain  a  proper  watch  in  the 
car.  The  court,  in  holding  that  the  carrier 
was  jointly  and  severally  liable  with  the 
sleeping  car  company,  said:  ''The  same  lia- 
bility has  1)een  imposed  upon  railroad  com- 
panies as  upon  sleeping  car  companies  for 
the  theft  of  property  belonging  to  passen- 
gers in  sleeping  cars  used  for  the  accommo- 
dation of  passengers  on  their  trains." 

As  to  the  degree  of  care  imposed  on  a 
carrier  to  protect  a  passenger  from  larceny 
or  robbery,  it  has  been  said  that  it  "must 
be  measured  by  the  danger  to  which  the  pas- 
senger is  exposed  from  thieves  and  with  ref- 
erence to  aU  the  circumstances  of  the  case." 
Adams  ▼.  New  Jersey  Steamboat  Go.  151 
N.  Y.  163,  45  N.  £.  370,  56  Am.  St.  Bep. 
616,  34  L.ILA.  685. 

In  Wright  y.  Chicago,  etc.  R.  Go.  4  Colo. 
App.  102,  35  Pac.  196,  the  rule  was  laid  down 
as  follows:  ''Although  the  doctrine  is  of 
comparatively  recent  growth,  it  is  now  firm- 
ly established  that  a  carrier  of  passengers 
must  exercise  the  same  degree  of  care  to 
protect  them  from  violence  from  their  fellow 
passengers,  or  from  intruders,  that  is  re- 
quired for  the  prevention  of  casualties  in  the 
management  and  operation  of  its  trains. 
While  carriers  are  not  insurers  of  the  safe- 
ty of  passengers,  as  they  are  of  freight  com- 
mitted to  them  for  shipment,  still  they  are 
held  to  the  utmost  care,  vigilance  and  pre- 
caution to  guard  against  accident,  consistent 
with  the  mode  of  conveyance,  and  with  its 
practical  operation;  and  no  distinction  is 
made  beween  casualties  resulting  from  the 
n^ligent  equipment  or  operation  of  their 
trains,  and  those  arising  from  the  miscon- 
duct of  passengers  upon  them.  .  .  .  Hie 
utmost  diligence  and  care  is  required,  and 
the  slightest  negligence  against  which  human 
prudence  or  foresight  may  guard,  will  ren- 
der the  carrier  responsible  for  consequent 
injury;  but  it  la  not  accountable  for  some- 
thing which  is  not  known,  ur  in  the  nature 
of  things  cannot  be  foreseen." 

A  somewhat  different  situation  is  pre- 
sented where  by  contract  the  carrier  is  exempt 
from  liability.  Thus  in  Boyer  v.  Chicago, 
ete.  B.  Co.  181  111.  App.  444,  it  appeared  that 
the  plaintiff  was  engaged  by  a  shipper  of 
a  carload  of  poultry  to  take  charge  of  the 
car  from  Chicago  to  New  York,  and  placed 
tlierein  a  trunk  containing  certain  personal 


effects  for  use  on  the  journey.  He  waa  tha^ 
only  person  who  had  access  to  the  car,  the. 
key  thereof  being  in  his  possession.  Dur* 
ing  the  journey  the  car  was  broken  into  by^ 
persons  unknown  and  the  contents  of  the 
trunk  were  stolen.  In  holding  the  carrier 
not  to  be  liable  the  court  said:  "Plaintiff 
in  error  was  carried  on  the  freight  train  of 
the  defendant  company  under  a  contract, 
whereby  he  voluntarily  assumed  all  risk  of 
accident  or  damage  to  his  property.  This- 
contract  was  signed  by  the  plaintiff  and  was- 
offered  in  evidence  as  a  part  of  his  case  in 
chief.  It  was  entered  into  by  reason  of  the 
fact  that  plaintiff  below  was  in  care  of  the 
shipment  of  poultry  and  no  charge  was  made 
for  his  transportation.  His  only  duty  was 
to  care  for  such  poultry  and  his  only  right 
to  be  and  remain  on  the  train  of  defendant- 
was  simply  and  solely  by  .virtue  of  such  duty. 
•  •  -•  No  liabilily  arises  on  the  part  of  the 
carrier  in  respect  to  baggage  where  there 
is  no  delivery  to  the  carrier.  The  defendant 
in  error  assumed  no  duty  with  reference  to- 
the  goods  and  property  of  the  plaintiff  in-, 
error  for  a  breach  of  which  it  can  be  held  lia- 
ble." 

Applioation  or  Buuc 

In  Weeks  v.  New  York,  etc.  B.  Go.  72  N. 
*Y.  50,  28  Am.  Bep.  104,  it  appeared  that  a. 
passenger  was  on  a  train  en  route  to  New 
York  Gity.  On  his  arrival  at  New  York  the 
cars  were  disoonnected  and  drawn  hy  horses, 
and  the  car  which  the  passenger  occupied  was 
left  atanding  alone  with  no  employee  of  the 
carrier  in  charge  thereof.  Three  strangers 
entered  the  car  and  robbed  the  passenger  of 
a  package  of  bonds  valued  at  $16,000,  which 
he  carried  on  his  person.  It  was  held  that 
the  securities  carried  by  the  passenger  were 
not  such  property  which  a  passenger,  in  his. 
usual  and  ordinary  relation  as  a  passenger, 
could  carry  on  his  person  at  the  risk  of  the 
carrier;  and,  in  the  absence  of  notice  or 
knowledge  on  its  part,  the  loss  of  the  bonds 
could  not  be  considered  in  fixing  the  dam- 
ages chargeable  to  the  carrier  for  its  breach 
of  duty  in  n^lecting  to  protect  the  paaaen* 
ger.  The  court  further  held  that  it  waa  er- 
ror under  the  circumstances  of  the  case  to> 
submit  any  question  to  the  jury,  and  that 
the  injury  was  too  remote  to  charge  the  car- 
rier with  damages. 

In  Wright  v.  Ghicago,  etc  B.  Go.  4  Golo.. 
App.  102,  35  Pae.  196,  it  iq>peared  that  a  pas- 
senger missed  his  pocket  book  shortly  after 
entering  the  train  and  before  it  had  left  the 
station,  and  chaiged  one  of  his  astailanta 
with  taking  it;  and  ealled  loudly  for  help^ 
aaying  he  waa  being  robbed.  Proin  the  eri- 
denoe  it  appeared  that  kia  calls  could  hai^ 
been  heard  at  some  diataaee  f^m  the  train»«> 
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"TJie  train  crew  oonBisted  of  eight  men,  none 
'of  whom  came  to  his  aBsistance.  'The  court 
said:  "In  this  case  there  ie  nothing  in  the 
record  to  Indicate  that  the  assault  upon  the 
-plaintiff  could  have  been  anticipated,  or  could 
possibly  have  been  foreseen;  so  that  the  de- 
fendant incurred  no  responsibility  for  failing 
"to  guard  against  it.  Whether  it  was  known 
while  in  progress  is  another  question.  If  the 
cry  for  help  was  loud  enough  to  be  heard  by 
the  agents  or  employees  of  the  defendant 
Httadhed  to  the  train,  supposing  each  of  them 
to  he  at  his  poet  of  duty  on  or  near  the 
train,  they  will  be  presumed  to  have  heard  it. 
The  Vigilance  which  is  exacted  of  them  re- 
hires them  to  be  alert,  and  to  keep  their  eyes 
and  -ears  open;  and,  whether  they  heard  the 
call  or  not,  if  it  was  loud  enough  to  reach 
them  they  should  have  heard  it,  and  so  should 
have  responded  at  once  by  going  to  plaintiff's 
assistance.  They  will  be  held  to  have  known 
what  they  ought  to  have  known."  In  that 
case  the  trial  court  charged  the  jury  as  fol- 
lows: "li  the  defendant  fails  to  furnish 
a  sufficient  number  of  men  to  attend  to  the 
ordinary  duties  which  might  arise,  or  might 
"be  expected  to  arise,  while  passengers  were 
getting  on  the  train  and  taking  seats,  and 
for  the  general  control  and  care  of  the  train, 
a.nd  necessary  to  guard  the  wants  and  neces- 
sities of  the  passengers  as  they  were  going 
to  the  train,  ^en  as  I  said  before,  the  pre- 
sumption of  negligence  arises.  If  you  find 
otherwise,  that  there  were  a  sufficient  num- 
lier  of  employees  there  at  that  time,  to  meet 
the  wants  as  I  have  explained,  then  the  de- 
fendant is  not  liable."  The  appellate  courts 
In  passing  on  this  charge^  said:  'These  in- 
atructions  are  essentially  erroneous,  in  that 
they  substantially  declare  that  if  the  de- 
fendant furnished  a  sufficient  number  of  men 
in  and  about  the  train,  to  meet  the  ordinary 
wants  and  demands  of  passengers  while  go- 
ing to  and  taking  seats  in  the  cars  of  the 
train,  and  to  protect  the  passengers  from 
any  attack  which  might  reasonably  be  ex- 
pected to  occur,  it  performed  its  full  duty, 
and  was  entitled  to  a  verdict.  Now,  it  is 
immaterial  how  many  men  the  defendant 
iumished  to  attend  to  passengers  and  look 
after  the  train,  if  the  men  so  furnished  neg- 
lected their  duties.  7?he  defendant  is  respon- 
sible for  the  wrongful  or  negligent  acts  and 
omissions  of  its  servants  and  agents  with- 
out r^^rd  to  their  number.  There  might 
liave  been  an  army  there;  but  if,  while  the 
plaintiff  was  being  attacked  with  their  knowl- 
edge, they  failed  or  refused  to  come  to  his 
relief,  the  defendant  is  chargeable  with  their 
neglect.  It  of  course  devolved  upon  the  de- 
fendant to  man  its  train  with  a  sufficient 
force,  and  the  InstructionB  in  that  particu- 
lar eorrecily  declare  the  law,  hut  the  mere 
fact  that  it  fomiflhed  men  in  plenty  is  no 


defense.  An  important  question  in  the  case 
is  whether  the  men  who  were  furnished,  per- 
formed their  duty  to  the  plaintiff;  or  whether 
through  their  negligence  he  suffered  harm, 
and  that  question  was  ignored  by  the  court 
in  all  of  its  instructions." 

In  Repp  V.  Indianapolis,  etc.  R.  Co.  (Ind.) 
109  N.  E.  441,  wherein  the  carrier  was  held 
liable  for  the  robbery  of  a  passenger,  it  ap- 
peared that  the  passenger,  an  aged  and  in- 
firm man,  was  robbed  in  the  plain  view  of 
the  conductor,  who  made  no  attempt  to  pre- 
vent it;  that  the  passenger  called  on  him  for 
fUBsistance  and  protection;  that  there  were 
othw  men  on  the  car  who  could  have  assisted 
the  conductor,  and  would  have  done  so  if 
they  had  been  requested  by  him. 

In  Levins  v.  New  York,  etc.  R.  Co.  183 
Mass.  175,  66  N.  E.  803,  07  Am.  St.  Rep. 
434,  it  appeared  that  a  passenger  was  travel- 
ing on  a  free  pass,  but  had  paid  for  a  seat 
in  the  parlor  car;  that  having  oooasion  to 
visit  the  toilet  room  of  the  car  she  left  her 
purse  on  the  window  sill  therein  and  re- 
turned to  her  seat  without  remembering  the 
purse;  after  missing  the  purse  she  returned 
for  it  and  found  the  door  of  the  toilet  room 
locked,  and  on  rattling  the  door  it  was 
opened  and  the  porter  stepped  out,  but  the 
purse  was  not  found  although  the  porter 
was  searched.  It  was  claimed  that  the  purse 
was  stolen  by  the  porter  or  a  stranger.  In 
holding  the  carrier  not  liable  for  its  loss 
the  court  said:  ''The  contract  between^the 
plaintiff  and  the  defendant  did  not  cover 
the  money,  and  the  legal  relation  of  the  de- 
fendant to  it  after  the  contract  was  no  other 
than  before.  In  this  respect  the  case  is  clear- 
ly distinguishable,  on  the  one  hand,  from  that 
numerous  class  of  cases  in  which  the  arti- 
cle lost  was  baggage  within  the  meaning  of 
the  term  as  used  in  this  connection,  in  whicfi 
cases  the  common-law  liability  exists,  and,  on 
the  other  hand,  from  the  class  of  cases,  per- 
haps equally  numerous,  where  the  property 
is  delivered  into  the  possession  of  the  car- 
rier, in  which  cases  a  liability  arises  from 
the  bailment.  If,  therefore,  the  money  had 
been  stolen  by  any  person  other  than  the 
defendant  or  some  one  of  its  agents  or  serv- 
ants, it  covid  not  have  been  said  that  the 
loss  was  in  any  way  attributable  to  a  fail- 
ure of  duty  on  the  part  of  the  defendant." 

In  Tower  v.  Utica,  etc.  R.  Co.  7  Hill  (N. 
Y. )  47,  42  Am.  Dec.  36,  an  action  was  brought  ' 
to  charge  the  carrier  for  the  loss  of  an  over- 
coat belonging  to  a  passenger.  It  appeared 
that  the  coat  was  not  delivered  to  the  cus- 
tody of  the  carrier,  but  was  placed  by  the 
passenger  on  the  seat  of  the  car  in  which  he 
sat,  that  he  forgot  the  coat  when  he  left  the 
car,  and  it  was  subsequently  stolen.  It  was 
held  that  the  carrier  was  not  liable,  and  that 
a  passenger  must  assume  the  responsibility 
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of  taking  ordinary  care  of  himself,  including 
Ihe  wearing  apparel  about  his  person.  The 
court  said:  ''The  overcoat  was  not  delivered 
into  the  possession  or  custody  of  the  defend- 
ants, which  is  essential  to  their  liability  as 
carriers.  Being  an  article  of  wearing  ap- 
parel of  present  use,  and  in  the  care  and 
keeping  of  the  traveler  himself  for  that  pur- 
pose, the  defendants  have  a  right  to  say  that 
it  shall  be  regarded  in  the  same  light  as  if 
it  had  been  upon  his  person.  No  carrier, 
however  discreet  and  vigilant,  would  think 
of  turning  his  attention  to  property  of  the 
passenger  in  the  situation  of  the  article  in 
question,  or  imagine  that  any  responsibility 
attached  to  him  in  respect  to  it." 
In  Cobb  V.  Great  Western  R.  Co.   [1894] 

A.  C.   (Eng.)  419,  68  J.  P.  636,  63  L.  J.  Q. 

B.  629,  71  L.  T.  N.  S.  161,  6  Rep.  203,  it 
appeared  that  the  passenger  was  robbed  by 
a  ''gang"  of  men  who  entered  the  train  while 
it  was  receiving  and  discharging  a  large  num- 
ber of  passengers  at  a  station.  The  court, 
in  holding  that  the  carrier  was  not  liable, 
even  though  the  station  master  on  the  com- 
plaint of  the  passenger  refused  to  call  the 
police  and  prevented  the  passenger  from  so 
doing  by  starting  the  train,  said:  "The  plain- 
tiff's complaint  was  made,  not  before,  but 
after  he  had  been  robbed.  It  is  not  alleged 
that  there  was  any  failure  to  'protect  him 
in  person  and  property*  down  to  the  time 
he  made  that  complaint  imless  the  mere  fact 
of  'permitting  the  carriage  to  be  overcrowd- 
ed' was  such  a  failure.  As  to  this  I  do  not 
think  it  necessary  to  say  more  than  that, 
on  the  plaintiff's  pleading,  it  is  not  shown 
that  the  overcrowding  of  the  carriage  did  in 
fact  conduce  in  any  way,  directly  or  indirect- 
ly^  to  the  robbery;  and  on  the  assumption 
that,  under  some  possible  circumstances,  this 
Inight  have  been  actionable  negligence,  it 
would,  in  my  judgment,  be  indispensable,  for 
that  purpose,  to  state  and  prove  some  actual 
connection  between  the  overcrowding  and  the 
loss." 

Mbasttbb  of  Damages. 

In  Weeks  v.  New  York,  etc.  R.  Co.  72  N. 
Y.  60,  28  Am.  Rep.  104,  wherein  it  was  held 
that  the  carrier  was  not  liable  for  the  theft 
of  bonds  valued  at  $16,000,  which  the  pas- 
senger carried  on  his  person,  the  court  said: 
*  ''The  carrier  of  goods,  in  the  absence  of  ex- 
press agreement,  is  liable,  by  reason  of  his 
negligence,  for  damages  to  such  amoimt  as 
would  ordinarily  be  expected  to  result  there- 
from. So,  though  a  carrier  of  passengers 
is  bound  to  guard  one  going  in  his  vehicle 
from  violence,  the  damages  he  must  pay, 
if  he  neglects  his  duty,  are  such  as  would 
ordinarily  result  tli^^from,  as  would  natu- 
rally be  oontemplated  by  the  parties  on  mak- 


ing their,  contract,  or  assuming  their  rekar 
tive  rights  and  obligations.  Such  a  carrier 
is  bound  to  take  the  passenger,  and  to  carry 
together  with  him  his  luggage,  reason- 
able in  size  and  weight,  and  in  kind  and 
value  of  the  articles  fdling  it  such  as  is 
naturally  and  usually  required  by  a  x>a88en- 
ger,  and  reasonable  for  his  personal  use  while 
on  the  way  or  at  his  place  of  destination. 
Should  that  luggage  be  lost  by  the  carrier, 
or  misdelivered,  or  stolen  from  him,  though 
it  may  contain  large  sums  of  money  or  ar- 
ticles of  great  value,  or  things  not  deatined 
for  personal  use,  the  carrier  is  not,  however, 
liable  for  them,  but  for  so  much  of  the  con- 
tents as  falls  within  the  classification  we  have 
given  above.  In  the  same  way  (though  we 
do  not  pass  authoritatively  upon  it),  should 
a  passenger  be  assailed  in  the  vehicle  of  the 
carrier  in  such  circumstances  as  that  it  was 
a  breach  of  the  duty  of  the  latter  that  it 
failed  to  protect  the  former  from  violence, 
and  should  he  be  robbed  of  portions  of  hia 
clothing,  or  usual  and  reasonable  articles  of 
personal  ornament,  his  watch,  or  his  purse 
with  the  money  for  his  traveling  and  other 
personal  expenses,  it  may  be  that  the  carrier 
would  be  liable  for  the  loss  which  its  pas- 
senger had  sustained.  But  if  the  passenger 
had  seen  fit  privately  to  place  and  carry 
upon  his  person  securities  or  articles  of  great 
value  not  falling  within  the  above  category, 
without  the  knowledge  of  or  notice  to  the  car- 
rier, and  in  the  melee  they  should  be  lost  or 
stolen,  the  latter  is^^ot  liable  for  them.  He 
has  entered  into  no  especial  contract  to  carry 
and  deliver  them.  Ha  owes  no  duty  in  r^ard 
to  them,  by  reason  of  his  public  calling 
that  is  not  fulfilled,  so  long  as  he  is  free 
from  gross  negligence  and  fraud.  The  ab- 
sence of  notice  to  him  of  the  purpose  to 
carry  them  has  prevented  him  from  exact- 
ing a  reasonable  compensation  for  the  car- 
riage; and,  what  is  more,  from  making  pro- 
visions for  safety  in  measure  with  the 
increase  of  the  hazard  incurred.  For  the  car- 
riage of  himself,  his  watch,  his  purse,  and 
the  like,  the  passenger  does,  perhaps,  make 
contract  with  the  carrier;  or  so  does  set 
in  operation  the  duty  of  th^  latter,  when  he 
buys  his  ticket  or  takes  his  passage;  and 
does,  it  may  be,  legally  demand  of  him  a  care 
and  diligence  up  to  the  needs  of  the  hazard, 
and  render  him  liable  for  such  damage  as 
is  in  the  contemplation  of  the  contract  or 
the  scope  of  the  duty." 

In  Repp  V.  IndianapoUs,  etc  R.  Go.  (Ind.) 
109  N.  £.  441,  it  was  held  that  a  carrier's 
liability  for  damages  in  failing  to  prevent 
the  robbery  of  a  passenger,  where  its  serv- 
ants are  appraiaed  of  a  passenger's  immi- 
nent peril  to  theft  or  robbery,  arises  from 
its  failure  to  discharge  the  new  duty  imposed 
CB  it  by  that  knowledge;  and  the  loss  or 
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damage  is  not  related  to  the  implied  con- 
tract between  the  passenger  and  the  carrier. 
For  that  reason  it  was  held  that  "the  amount 
of  recovery  in  such  instances  is  not  limited 
by  such  contract,  and  the  passenger  may  re- 
cover the  full  value  of  any  property  or  money 
lost,  or  compensation  for  damage  so  sustained 
to  such  property,  which  the  carrier,  alter 
obtaining  such  knowledge  of  the  passenger's 
peril,  might  have  prevented  by  the  exercise 
of  reasonable  care  and  diligence  in  proteot- 
ing  the  passenger/' 

In  Merrill  v.  Grmnell,  30  N.  Y.  504,  the 
court,  in  speaking  of  the  property  a  passen- 
ger may  properly  carry  with  him  under  the 
ordinary  contract  of  carrier  and  passenger 
80  as  to  hold  the  carrier  liable  if  it  is  stolen, 
said:  "Nothing,  of  course,  can  be  more  es* 
Bential  to  this  end,  than  an  adequate  supply 
of  money  for  traveling  expenses;  and  the 
amount  must  necessarily  be  measured,  not 
alone  by  the  requirements  of  the  transit  over 
a  particular  part  of  the  entire  route,  to 
which  the  line  of  one  class  of  carriers  ex- 
tends, but  must  embrace  the  whole  of  the 
contemplated  journey,  and  include  such  an 
allowance,  for  accidents  or  sickness,  and  for 
Bojoumings  on  the  way,  as  a  reasonably 
prudent  man  would  consider  it  necessary  to 
make.  Whether  the  amount  claimed  in  the 
case  of  a  loss  would  be  reasonable  or  exces- 
sive, in  a  particular  instance,  would  depend 
upon  the  character  of  the  journey  and  the 
special  circumstances  of  the  case.  It  was 
very  clear,  tkat  it  would  not  include  funds 
carried  for  ik»  purpose  of  transportation  or 
remittance,  or  I6r  investment  in  another  lo- 
cality. It  shotild  be  limited  to  money  taken 
for  traveling  expenses,  properly  so  called: 
When  thus  limited,  the  principle  does  not 
involve  any  departure  from  the  rule,  that 
the  liabilities  of  the  carrier  are  imposed  in 
respect  to  the  compensation  paid,  but  is  in 
strict  accordance  with  that  principle." 

Carrier  hy  Water* 

General  Rule. 

There  seems  to  be  a  similarity  between  the 
liability  of  a  carrier  by  water  to  that  of  a 
carrier  by  land  for  larceny  from  or  robbery 
of  a  passenger  by  a  stranger.  The  liability  of 
t  carrier  by  water  is  dependent  to  a  great 
extent  on  its  negligence  in  the  fulfilment 
of  its  duty  to  protect  the  passenger,  and 
rests  largely  on  the  facts  in  each  particular 
case.  The  R.  E.  Lee,  2  Abb.  49,  2  Chicago 
Leg.  N.  397,  3  Am.  L.  T.  168,  5  Am.  L.  Rev. 
181,  2  Leg.  Oaz.  298,  20  Fed.  Caa.  No.  11,690; 
The  John  Brodcs,  1  Hask.  439,  13  Fed.  Cas. 
No.  7,336;  Walsh  v.  The  H.  M.  Wright, 
Xewb.  Adm.  494,  29  Fed.  Caa.  No.  17,110; 
Crystal  Palace  y.  Vanderpool,  55  Ky.  303; 


DeValle  v.  The  Steamboat  Richmond,  27  La. 
Ann.  90;  Abbott  v.  Bradstreet,  55  Me.  530; 
American  Steamship  Co.  v.  Bryan,  83  Fa. 
St.  446. 

In  The  John  Brooks,  supra,  wherein  it  ap- 
peared that  through  the  failure  of  the  pas- 
senger to  lock  and  bolt  his  stateroom  door, 
money  was  stolen  from  his  clothing  during 
the  night,  the  carrier  was  held  not  to  be 
liable  because  of  the  passenger's  negligence  in 
not  securing  the  door,  an  adequate  watch 
having  been  kept  in  the  saloon  on  the  night 
in  question,  and  it  was  also  held  that  rea- 
sonable precaution  is  only  required  on  the 
part  of  steamboat  owners  to  preserve  the 
property  of  passengers  from  loss. 

In  American  Steamship  Co.  v.  Bryan,  83 
Fa.  St.  446,  it  appeared  that  a  passenger 
occupied  a  stateroom  opening  upon  a  passage- 
way which,  in  turn,  opened  into  the  cabin. 
He  had  no  key  to  his  room,  and  it  was  cus- 
tomary, for  purposes  of  ventilation,  to  leave 
the  stateroom  doors  open  at  night,  but  he 
could  have  had  a  key  if  he  had  requested 
one.  The  property  stolen  was  contained  iu 
two  valises,  and  was  taken  from  the  state- 
room while  the  passenger  was  asleep.  It 
did  not  clearly  appear  who  committed  the 
robbery,  which  occurred  during  the  tempo- 
rary absence  of  the  watchman.  The  carrier 
waa  held  to  be  liable  for  the  loss,  not  as  an 
innkeeper  or  common  carrier,  but  only  as  a 
bailee  for  hire. 

In  Walsh  v.  The  H.  M.  Wright,  Newb. 
Adm.  494,  29  Fed.  Cas.  17,115,  it  appeared 
that  a  passenger's  valise  was  stolen  from  a 
stateroom,  after  the  stateroom  door  was 
locked  and  while  she  was  asleep.  The  court 
in  holding  the  carrier  liable  said:  'The  con- 
elusion  I  have  formed  from  the  evidence  is, 
that  the  stateroom  was  entered  and  the  ar- 
ticles taken  by  some  one  having  no  imme- 
diate employment  about  the  ladies'  cabin, 
and  having  no  right  to  be  there.  Whether 
the  intruder  was  a  person  connected  with 
the  boat,  or  a  stranger,  it  is  unnecessary  to 
inquire.  The  fact  that  he  had  time  and  op- 
.portunity  to  enter  a  stateroom  of  the  ladies' 
cabin,  which,  it  is  shown,  was  properly  fas- 
tened, exhibits  a  want  of  that  care  and  watch- 
fulness which  should  always  be  observed  in  the 
police  regulations  of  every  boat  engaged  in 
the  transportation  of  passengers.  It  is  cer- 
tainly  not  exacting  too  much  of  those  in 
charge  of  these  common  carriers  to  require 
of  them  that  degree  of  vigilance  which  would 
effectually  protect  from  all  intrusion,  during 
the  nighttime,  at  least,  that  portion  of  the 
boat  which  is  appropriated  for  the  security 
and  convenience  of  helpless  females.  It  is 
well  established  that  steamboat  proprietors, 
who  are  common  carriers  of  passengers,  for 
hire,  are  liable  for  the  baggage  of  passen- 
gers; and  it  is  equally  well  established  that 
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they  are  not  subject  to  damages  for  the  loss 
ot  anything  that  is  not  strictly  baggage. 
This  leads  us  to  the  inquiry,  what  is  baggage 
strictly  so  called?  ITie  supreme  court  of 
Pennsylvania  have  considered  that  it  is  not 
^obvious  in  what  manner  the  court  can  re- 
strict the  quantity  or  value  of  the  articles 
:that  may  be  deemed  proper  or  useful  for  the 
ordinary  purposes  of  traveling,  because,  in 
the  nature  of  things,  it  is  susceptible  of  no 
precise  or  definite  rule;  and  when  there  is 
an  attempt  to  abuse  the  privilege,  a  court 
must  rely  upon  the  intelligence  and  integri- 
ty of  the  jury  to  apply  the  proper  corrective. 
The  defendants  in  the  particular  case  in 
which  this  decision  was  made,  requested  the 
court  to  charge  the  jury  that  they  (the  de- 
fendants) having  had  no  notice  that  the 
trunks  lost  contained  jewelry,  or  other  arti- 
•eles  of  greater  value  than  ordinary  wearing 
apparel,  they  were  not  liable  for  such  ar- 
ticles of  jewelry;  but  the  court  refused,  and 
the  jury  found  for  tiie  plaintiff,  and  the  judg- 
ment was  affirmed  upon  appeal.  'An  agree- 
ment,' says  Angell,  in  his  work  on  Carriers, 
*to  carry  ordinary  baggage  may  well  be  im- 
plied from  the  usual  course  of  business;  but 
the  implication  cannot  be  at  all  extended 
t)eyond  such  things  as  a  traveler  usually  has 
with  him,  as  a  part  of  his  baggage.  All  ar- 
ticles which  it  is  usual  for  persons  traveling 
to  carry  with  them,  whether  from  necessity 
or  for  convenience,  or  amusement,  fall  with- 
in the  term  baggage.  So,  likewise,  does 
money,  not  exceeding  a  reasonable  amount; 
and  a  watch  has  been  held  to  be  a  part  of  a 
traveler's  baggage,  and  his  trunk  a  proper 
place  in  which  to  carry  it.'  .  .  .  The 
proctor  for  the  respondent  has  contended 
that  the  articles  lost  should  have  been  de- 
posited with  the  clerk  for  safe  keeping.  On 
the  contrary,  they  were  just  such  articles  as 
a  lady  of  the  age  and  circumstances  of  the 
libelant  would  naturally  prefer  to  keep  about 
her  person.  They  were  necessary  to  her  per- 
sonal convenience,  and  it  is  not  shown  that 
she  failed  in  taking  the  proper  precaution 
for  their  security." 

In  The  R.  E.Lee,  2  Abb.  49,  2  Chicago 
Leg.  N.  397,  3  Am.  L.  T.  168,  5  Am.  L.  Rev. 
181,  2  Leg.  Gaz.  298,  20  Fed.  Cas.  No.  11,690, 
it  appeared  that  certain  articles  of  jewelry 
belonging  to  two  passengers  were  stolen  from 
their  staterooms  while  they  were  at  supper, 
and  the  court,  in  holding  that  the  carrier  was 
not  liable,  said:  ''Whether  or  not  the  boat 
was  liable  for  i^e  loss  under  these  circum- 
stances, is  the  only  question  to  be  decided. 
The  amount  claimed  is  small,  but  the  ques- 
tion is  an  important  one  to  travelers  and 
common  carriers,  and  therefore  demands  se- 
rious inquiry.  That  the  steamer  is  liable, 
as  a  common  carrier,  for  the  libelants'  ordi- 
nary baggage,  committed  to  the  care  of  the 


officers  in  charge,  is  admitted;  but  that  this 
hand-bag,  or  companion,  with  ita  contents, 
was  committed  to  their  charge,  is  denied  by 
the  respondent,  and  the  facts,  as  stated,  do 
not  show  that  any  actual  delivery  thereof 
was  made,  or  intended  to  be  made,  but  that 
it  was  retained  by  the  ladies  in  their  own 
possession.  The  rule  in  England,  and,  per- 
liaps,  in  this  country,  before  the  invention 
of  steamboats  and  railroads,  was  very  strict 
upon  common  carriers,  and  rendered  them 
liable  for  the  loss  of  the  baggage  of  passen- 
gers conveyed  by  them;  one  reason  given  was, 
that  often  there  was  a  conspiracy  between 
the  coachman  and  the  robber;  but  under  our 
recent  modes  of  travel,  this  rule  has  been 
very  properly  modified,  and  the  carriers  are 
only  held  responsible  lor  such'  portion  of  the 
passenger's  baggage  as  may  have  been  deliv* 
ered  to  them,  or  to  the  agent  whose  business 
it  is  to  receive  and  take  care  of  the  same." 

In  The  Crystal  Palace  ▼.  Vanderpool,  16 
B.  Mon.  (Ky.)  303,  it  appeared  that  a  pas- 
senger's watch  and  money  were  stolen  from 
his  stateroom  while  he  was  asleep;  the  lock 
on  the  stateroom  door  was  out  of  order,  and 
the  passenger  had  called  attention  to  the  fact 
prior  to  the  robbery.  The  court,  in  holding 
the  carrier  not  to  be  liable,  said:  "Steam- 
boat owners  are  regarded  as  common  carriers^ 
and  are  subject  to  the  well  established  prin- 
ciples governing  their  responsibilities;  and 
we  are  not  aware  of  any  principle  by  which 
common  carriers  can  be  held  responsible  lor 
the  wearing  apparel  of  the  passenger,  or  his 
money  which  he  carries  upon  his  person,  and 
which  is  under  his  own  immediate  care  and 
control.  When  such  things  are  made  bag- 
gage, and  are  delivered  to  the  owners  or 
their  agents,  the  rule  is  different,  and  their 
responsibility  is  regulated  by  the  established 
rules  in  reference  to  th6  baggage  of  passen- 
gers. The  fact  that  the  lock  was  out  of 
order,  and  that  this  was  made  known  to  the 
servant,  cannot,  in  our  opinion,  make  the 
boat  rcHponsible  as  a  common  carrier — ^the 
plaintiff  choosing  to  retain  the  articles'  un- 
der his  own  care,  instead  of  delivering  them 
into  the  care  and  custody  of  the  officers,  es- 
pecially as  the  conduct  and  declarations  of 
the  plaintiff  were  calculated  to  invite  the 
depredations  committed  upon  him." 

In  Del  Valle  v.  The  Steamboat  Richmond, 
27  La.  Ann.  90,  it  appeared  that  jewelry  was 
stolen  from  a  passenger's  dress  in  her  state- 
room after  she  had  retired  for  the  night. 
The  appellate  court,  in  sustaining  a  venlict 
lor  the  defendant  carrier,  said:  ''Hie  rule 
seems  to  be  generally  adopted  and  sanctioned, 
that  in  order  to  render  the  carrier  liable  for 
losses  of  baggage  or  goods  shipped  aa  freight, 
they  must  be  deliveted  and  intrusted  to  the 
carrier;  and  in  regard  to  baggage  the  liabil- 
ity of  the  carrier  does  not  extend  beyond 
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the  Tal\|e  of  reasonable  articles  of  apparel  or 
conTenience,  and  for  such  sum  as  might  be 
deemed  necessary  for  his  expenses  according 
to  the  passenger's  condition  in  life  and  the 
journey  undertaken  by  him.  .  .  .  The 
evidence  clearly  establishes  in  trar  minds 
that  there  was  on  her  part  a  great  want  of 
eircnmspecticm  and  oare  in  reference  to  the 
security  of  the  valuables  which  she  lost,  and 
that  the  loss  may,  to  some  extent,  be  at- 
tributed to  her  own  lack  of  pr'ecaution,  and 
not  to  any  fault  of  the  officers  of  the  boat 
who  had  never  had  the  jewels  in  their  cus- 
tody for  safe  keeping,  and  who  doubtless  were 
entirely  ignorant  that  she  had  such  articles 
until  their  loss  was   announced." 

In  Abbott  V.  Bradstreet,  55  Me.  530,  it 
appeared  that  a  passenger  was  robbed  by 
some  unknown  person  of  a  sum  of  money 
which  he  carried  in  his  pocket.  The  court 
ill  holding  the  carrier  not  to  be  liable  for 
the  loss  said:  '*This  is  an  action  of  assump- 
sit against  the  defendants  as  common  car- 
riers. The  plaintiff  alleges  that,  on  the  29th 
day  of  June,  1806,  he  was  a  passenger  on 
board  the  steamboat  'Star  of  tiie  East,'  on 
her  passage  from  Boston  to  Gardiner;  that, 
during  her  passage,  his  wallet,  containing 
$197.50,  was  stolen  from  his  pocket,  and 
claims  that  the  defendants  are  liable  for  the 
loss.  It  is  admitted  that  the  sum,  before 
mentioned,  was  stolen  from  the  plaintiff's 
pocket  by  some  person  unknown — that  he 
paid  the  usual  fare  for  one  passenger,  and 
did  not  deliver  his  money  into  the  custody 
of  the  defendants  or  their  agent,  nor  give 
them  any  notice  that  he  had  the  money  on 
his  person — ^tliat  the  defendants  were  the 
owners  of  the  boat,  and  common  carriers  of 
persons  and  freight  from  Boston  to  Gardiner. 
While  the  rule  of  law  applicable  to  common 
carriers  has  been  most  stringently  construed 
against  them,  yet  the  plaintiff's  counsel,  with 
all  his  research  and  great  industry,  has 
found  no  case  charging  them  for  the  loss 
of  property  not  within  their  custody  and  con- 
trol, such  as  baggage  and  merchandise  ac- 
tually delivered." 

LiABiLmr  AS  Innkeeper. 

In  New  York,  the  common-law  rule  as  to 
the  liability  of  an  innkeeper  for  a  guest's 
personal  effects,  has  been-  applied  between  a 
passenger  steamboat  company  and  its  passen- 
gers to  whom  it  furnishes  staterooms  and  en- 
tertainment. Hart  V.  North  German  Lloyd 
Steamship -Co.  108  App.  Div.  (N.  Y.)  279,  95 
K.  Y.  S.  733,  affirmmg  40  Misc.  420,  92  N. 
Y.  S.  338;  Adams  v.  New  Jersey  Steamboat 
Co.  151  N.  Y.  103,  46  N.  E.  309,  50  Am.  St. 
Hep.  010,  34  LJt.A.  082;  Holmea  v.  North 
German  Lloyd  Steamship  Go.  184  N.  Y.  280, 
77  N.  E.  21,  6  L.R.A.(N.S.)  060. 


In  the  case  last  cited  the  court  said:  *1n 
the  case  of  a  steamboat  or  steamship  which 
provides  cabins  or  staterooms  in  which  the 
passenger  is  expected  to  deposit  the  baggage 
needed  for  his  voyage  and  to  retire  to  rest, 
the  responsibility  of  the  carrier  is  that  of 
an  innkeeper,  and  the  company  is  liable  for 
moneys  stolen  from  the  clothes  of  the  pas- 
senger which  he  has  taken  off  on  retiring  to 
sleep.  .  .  .  This  principle  would  equally 
control  a  loss  of  any  other  property  of  the 
passenger  stolen  from  his  stateroom." 

In  Adams  v.  New  Jersey  Steamboat  Go. 
161  N.  Y.  103,  45  N.  E.  309,  50  Am.  St.  Rep. 
010,  34  L.R.A.  082,  it  appeared  that  a  pas- 
senger was  assigned  to  a  stateroom,  and,  on 
retiring  for  the  night,  left  his  money  in  his 
clothing  in  the  stateroom,  having  locked  the 
door  and  fastoied  the  windows.  During  the 
night  the  money  was  stolen  by  some  person 
who  apparently  reached  it  through  the  win- 
dow of  the  room.  There  was  no  negligence 
shown  on  the  part  of  either  passenger  or 
carrier.  The  carrier  was  held  to  be  liable 
as  an  insurer,  the  court  saying:  ''The  plaii^ 
tiff's  relations  to  the  defendant  as  a  passen- 
ger, the  loss  without  negligence  on  his  party 
and  the  other  fact  that  the  sum  lost  was  rea- 
sonable and  proper  for  him  to  carry  upon 
his  person  to  defray  the  expenses  of  the  jour- 
ney, have  all  been  found  by  the  verdict  of 
the  jury  in  favor  of  the  plaintiff.  The  ap- 
peal presents,  therefore,  but  a  single  ques- 
tion, and  that  is,  whether  the  defendant  ia 
in  law  liable  for  this  loss  without  any  proof 
of  n^ligence  on  its  part.  The  learned  trial 
judge  instructed  the  jury  that  it  was,  and 
the  jury,  after  passing  upon  the  other  ques- 
tions of  fact  in  the  case,  rendered  a  verdict 
in  favor  of  the  plaintiff  for  the  amount  of 
money  so  stolen.  The  judgment  entered  up- 
on  the  verdict  was  affirmed  at  general  te¥m, 
and  that  court  has  allowed  an  appeal  to  this 
court.  The  defendant  has,  therefore,  been 
liable  as  an  insurer  against  the  loss  which, 
one  of  its  passengers  sustained  under  the  cir- 
cumstances stated.  The  principle  upon  whiclk 
innkeepers  are  charged  by  the  common  law 
as  insurers  of  the  money  or  personal  effects 
of  their  guests  originated  in  public  policy.. 
It  was  deemed  to  be  a  sound  and  necessary 
rule  that  this  class  of  persons  should  be  sub- 
ject to  a  high  degree  of  responsibility  in 
cases  where  an  extraordinary  confidence  is 
necessarily  reposed  in  them,  and  where  great 
temptation  to  fraud  and  danger  of  plunder 
exists  by  reason  of  the  peculiar  relations  of 
the  parties.  (Story  on  Bailments,  §  404;; 
2  Kent's  Com.  592 ;  Hulett  v.  Swift,  33  N.  Y. 
671.)  The  relations  that  exist  between  a 
steamboat  company  and  its  passengers,  who 
have  procured  staterooms  for  their  comfort 
during  the  joumeyi  differ  in  no  essential  re- 
spect from  those  that  exist  between  the  inn- 
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keeper  and  his  guests.     The  passenger  pro- 
cures and  pays  for  his  room  for  the  same 
reasons  that  a  guest  at  an  inn  does.    There 
are   the   same  opportunities  for   fraud  and 
plunder    on    the    part    of   the    carrier    that 
[were]  originally  supposed  to  furnish  a  temp- 
tation to  the  landlord  to  violate  his  duty  to 
the  guest.     A   steamer  carrying  passengers 
upon  the  water,  and  furnishing  them  with 
rooms  and  entertainment,  is,  for  all  practical 
purposes,  a  floating  inn,  and  hence  the  duties 
which  the  proprietors  owe  to  the  passengers 
in  their  charge  ought  to  be  the  same.     No 
good  reason  is  apparent  for  relaxing  the  rig- 
id rule  of  the  common  law  which  applies  as 
between  innkeeper  and  guest,  since  the  same 
considerations  of  public  policy  apply  to  both 
relations.    The  defendant,  as  a  common  car- 
rier, would  have  been  liable  for  the  personal 
baggage  of  the  plaintiff  unless  the  loss  was 
caused  by  the  act  of  Gk>d  or  the  public  ene- 
mies,  and  a  reasonable  sum  of  money  for 
the  payment  of  his  expenses,  if  carried  by  the 
passenger  in  his  trunk,  would  be  included 
in  the  liability  for  loss  of  baggage.     (Merrill 
V.  Grinnell,  30  N.  Y.  594;  Merritt  v.  Earle, 
29  N.  Y.  115;  ElUott  v.  Rossell,  10  Johns. 
7 ;  Brown  on  Carriers,  §  41 ;  Redfield  on  Car- 
riers, §  24;  Angell  on  Carriers,  §  80.)    Since 
all  questions  of  negligence  oil  tke  part  of  the 
plaintiff,  as  well  as  those  growing  out  of  the 
claim  that  some  notice  was  posted  in  the 
room  regarding  the  carrier's  liability  for  the 
money,  have  been  disposed  of  by  the  verdict, 
it  is  difficult  to  give  any  good  reason  why 
the  measure  of  liability  should  be  less  for 
the   loss   of   the   money   under   the    circum- 
stances than  for  the  loss  of  what  might  be 
strictly    called    baggage.     The   question   in- 
volved in  this  case  was  very  fully  and  ably 
discussed  in  the  case  of  Crozier  v.  Boston, 
N.  *Y.  &  Newport  Steamboat  Co.  43  How.  Pr. 
466,  and  in  Macklin  v.  New  Jersey  Steam- 
boat Co.  7  Abb.  Pr.  N.  S.  229.    The  liability 
of  the  carrier  in  such  cases  as  an  insurer 
seems  to  have  been  very  clearly  demonstrated 
in  the  opinion  of  the  court  in  both  actions 
upon  reason,  public  policy  and  judicial  au- 
thority.    .    .    .    It  is  quite  obvious  that  the 
passenger  has  no  right  to  expect,  and  in  fact 
does  not  expect,  the  same  degree  of  security 
from  thieves  while  in  an  open  berth  in  a  car 
on  a  railroad  as  in  a  stateroom  of  a  steam- 
boat, securely  locked  and  otherwise  guarded 
from  intrusion.    In  the  latter  case,  when  he 
retires  for  the  night,  he  ought  to  be  able 
to    rely    upon    the    company    for    his    pro- 
tection with  the  same  faith  that  the  guest 
can  rely  upon  the  protection  of  the  innkeep- 
er, since  the  two  relations  are  quite  analo- 
gous.    In  the  former  the  contract  and  the 
relations  of  the  parties  differ  at  least  to  such 
an  extent  as  to  justify  some  modification  of 
the  common-law  rule  of  respoasibility.    The 


use  of  sleeping  oars  by  passengers  ii^  modem 
times  created  relations  between  the  parties 
to  the  contract  that  were  unknown  to  the 
common  law,  and  to  which  the  rule  of  abso- 
lute responsibility  could  not  be  applied  with- 
out great  injustice  in  many  cases.  But  in 
the  case  at  bar  no  good  reason  is  perceived 
for  relaxing  the  ancient  rule  and  none  can 
be  deduced  from  the  authorities.  The  rela- 
tions that  exist  between  the  carrier  and  the 
passenger  who  secures  a  berth  in  a  sleeping 
car  or  in  a  drawing  room  car  upon  a  rail- 
road are  exceptional  and  peculiar.  The  con- 
tract which  gives  the  passenger  the  right  to 
occupy  a  berth  or  a  seat  does  not  alone  se 
cure  to  him  the  right  of  transportation.  It 
simply  gives  him  the  right  to  enjoy  special 
acconunodations  at  a  specified  place  in  the 
train.  The  carrier  by  raiboad  does  not  un- 
dertake to  insure  the  personal  effects  of  the 
passenger  which  are  carried  upon  his  per- 
son against  depredation  by  thieves.  It  is 
bound,  no  doubt,  to  use  due  care  to  protect 
the  passenger  in  this  respect,  and  it  might 
well  be  held  to  a  higher  d^^ree  of  care  when 
it  assigns  sleeping  berths  to  passengers  for 
an  extra  compensation  than  in  cases  where 
they  remain  in  the  ordinary  coaches  in  a 
condition  to  protect  themselves.  But  it  is 
only  upon  the  ground  of  negligence  that  the 
railroad  company  can  be  held  liable  to  the 
passenger  for  money  stolen  from  his  person 
during  the  journey.  The  ground  of  the  re- 
sponsibility is  the  sane  as  to  all  the  passen- 
gers, whether  they  use  riesping  berths  or  not, 
though  the  degree  of  care  required  may  be 
different.  Some  proof  must  be  given  that  the 
carrier  failed  to  perform  the  duty  of  protec- 
tion to  the  passenger  that  is  implied  in  the 
contract  before  the  question  of  responsibili- 
ty can  arise,  whether  the  passenger  be  in  one 
of  the  sleeping  berths  or  in  a  seat  in  the  or- 
dinary car.  The  principle  upon  which  the 
responsibility  rests  is  the  same  in  either  case, 
though  the  degree  of  care  to  which  the  car- 
rier is  held  may  be  different.  That  must  be 
measured  by  the  danger  to  which  the  pas- 
senger is  exposed  from  thieves  and  with  ref- 
erence to  all  the  circumstances  of  the  case. 
The  carrier  of  passengers  by  railroad,  wheth- 
er the  passenger  be  assigned  to  the  ordinary 
coaches  or  to  a  berth  in  a  .special  car,  has 
never  been  held  to  that  high  degree  of  re- 
sponsibility that  governs  the  relations  of 
innkeeper  and  guest,  and  it  would  perhaps 
be  unjust  to  so  extend  the  liability  when 
the  nature  and  character  of  the  duties  which 
it  assumes  are  considered.  But  the  traveler 
who  pays  for  his  passage,  and  engages  a 
room  in  one  of  the  modern  floating  palaces 
that  cross  the  sea  or  navigate  the  interior 
waters  of  the  country,  establishes  legal  rela- 
tions with  the  carrier  that  cannot  well  be 
distinguished  from  those  that  exist  between 


CHANCEY  y.  HORFOLE,  ETC.  R.  CO. 

m  y.  Oar,  3SU 


S91 


the  hotelkeeper  and  his  guests.  The  carrier 
in  that  case  undertakes  to  provide  for  all 
his  wants,  including  a  private  room  for  his 
exclusive  use,  which  is  to  be  as  free  from  all 
intrusion  as  that  assigned  to  the  guest  at 
a  hotel.  The  two  relations,  if  not  identical, 
bear  such  close  analogy  to  each  other  that 
the  same  rule  of  responsibility  should  gov- 
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In  Hart  v.  Korth  German  Lloyd  Steamship 
Co.  108  App.  Div.  279,  95  N.  Y.  S.  733, 
affirming  46  Misc.  426,  92  N.  Y.  S.  338,  it 
appeared  that- a  passenger  left  his  stateroom 
unlocked  and  the  port-hole  open,  and  the 
srteward  who  subsequently  went  into  the 
room  to  clean  it  up  also  neglected  to  lock 
the  door  and  close  the  port-hole.  The  court, 
in  holding  the  carrier  liable  for  the  loss  of 
certain  personal  articles  stolen  from  the 
stateroom,  said:  "It  was  thus  the  failure  of 
the  steward  to  lock  the  door  or  close  the 
port -hole  after  he  had  finished  cleaning  up 
the  room  which  caused  the  loss,  and  not  the 
failure  of  the  passenger  to  lock  the  door  when 
he  left  the  room." 

A  few  earlier  New  York  cases  apparently 
discuss  the  liability  of  a  carrier  by  water  on 
the  theory  of  negligence.  Thus,  in  Mudgett 
▼.  Bay  State  Steamboat  Ck>.  1  Daly  (N.  Y.) 
151,  it  appeared  that  the  passenger  deposited 
his  valise  in  his  stateroom,  locked  the  door 
4uad  retained  the  key  in  his  possession;  and 
while  he  was  temporarily  absent  therefrom 
the  valise  was  stolen.  The  court  held  that 
the  carrier  was  liable,  and  that  the  mere 
supervision  of  baggage  by  the  owner,  or  pos- 
session of  the  means  of  entering  and  using 
the  place  of  its  deposit  furnished  by  the  de- 
fendants did  not,  in  the  absence  of  negligence 
-on  the  part  of  the  owner,  discharge  the  car- 
rier from  liability  in  case  of  loss.  *The  court 
said:  "I  do  not  understand  upon  what  proc- 
ess of  reasoning  it  can  be  maintained  that 
giving  the  key  of  a  room  on  board  of  a  ves- 
sel to  a  traveler,  in  which  he  is  permitted 
ix>  deposit  his  baggage,  is  not  in  fact  an  as- 
sumption of  the  possession  of  all  that  is 
therein  placed.  The  whole  vessel  is  in  the 
possession  and  subject  to  the  control  of  the 
owners.  The  custody  of  the  vessel,  and  the 
general  government  of  the  room  given  the 
traveler,  continues  with  them.  The  use  of 
it  is  a  convenience  for  which  the  traveler 
pays,  and  if  its  employment  absolves  the  car- 
rier from  vigilance,  the  security  of  property 
succumbs  to  the  ease  or  pleasure  of  the  jour- 
ney. Such  cannot  be  the  law.  The  defend- 
ants can  protect  themselves  if  they  wish, 
by  notifying  their  patrons  that  no  goods  can 
be  placeid  in  the  stateroom  hired,  except  at 
the  risk  of  the  owner,  and  thus  advise  them 
of  the  consequences  of  the  act.  But  as  long 
aj9  they  permit  a  traveler  thus  to  deposit 
iiis  baggage  without  notice,  the  mere  circum- 


stance of  his  taking  a  key  will  not  be  consid- 
ered sufficient  to  relieve  them  from  their  duty 
to  protect  him  against  theft." 

In  Gore  v.  Norwich,  etc.  Transp.  Co.  2 
Daly  (N.  Y.)  254,  it  appeared  that  a  pas- 
senger's overcoat  was  stolen  from  his  state- 
room, without  fault  or  negligence  on  his  part. 
The  court  in  holding  the  carrier  to  be  liable 
for  the  theft,  on  the  theory  that  the  over- 
coat was  in  the  constructive  possession  of 
the  carrier  while  in  the  stateroom,  said:  "In 
this  case,  the  plaintiff  placed  his  overcoat 
in  the  stateroom  with  the  rest  of  his  baggage, 
and  locked  the  door.  In  doing  so,  he  placed 
it  in  the  possession  of  the  defendants,  and  was 
not  guilty  of  any  negligence  which  resulted 
in  or  contributed  to  the  loss.  He  had  a 
right  to  do  what  he  did,  and  the  exercise 
of  a  right  in  a  lawful  manner  creates  no 
burdens.  The  defendants  here  disclaim  lia- 
bility, upon  the  ground  that  the  plaintiff's 
overcoat,  being  in  use  at  the  time  the  state- 
room was  secured,  was  not  delivered  to  them, 
and  was  not  intended  to  be;  that  the  plain- 
tiff was,  and  must  be  regarded  as  having, 
continued  to  be,  in  the  actual  custody  of  his 
overcoat,  to  the  exclusion  of  the  defendants, 
and  therefore  that  no  delivery  to  them  of  it 
was  made.  .  .  .  The  baggage  of  a  passen- 
ger intrusted  to  one  whose  business  it  is  to 
transport  persons  and  their  baggage,  and 
with  wh(Hn  the  owner  has  embarked,  is  under 
the  same  protection  as  the  goods  which  afe 
intrusted  to  a  common  carrier.  .  .  .  Grant- 
ing, for  compensation,  the  use  of  the  state- 
room, in  the  absence  of  notice  to  the  contra- 
ry, is  a  designation  of  the  phice  in  which  the 
traveler  must  put  his  ordinary  baggage,  but 
not  to  the  exclusion  of  the  carrier,  inasmuch 
as  the  whole  vessel  is  in  possession  of  the 
carriers,  and  subject  to  their  control.  If 
similarly  deposited  at  an  inn,  it  would  be 
regarded  as  infra  hospetium,  and,  as  we  have 
seen,  the  obligation  and  duties  of  carrier  and 
innkeeper  have-  been  declared  to  resemble 
each  other.  The  inn  is  subject  to  the  con- 
trol of  the  keeper,  and  the  vessel  in  this  case, 
as  already  stated,  was  under  the  management 
and  control  of  the  defendants.  In  providing 
thus  for  passengers,  the  carrier  must  be  sup- 
posed to  contract  in  regard  to  personal 
clothing  with  reference  to  its  known  use  to 
be  put  on  and  taken  off  and  changed  to  suit 
the  comfort  or  whim  of  the  owner.  To  hold 
that  wearing  an  overcoat,  when  a  passage 
was  taken  on  board  of  the  defendants'  boat, 
and  a  stateroom  was  secured,  imposed  the  ob- 
ligation upon  the  plaintiff  to  hold  that  ar- 
ticle of  wearing  apparel  entirely  in  his  pos- 
session, whether  in  or  out  of  his  stateroom, 
seems  to  be  a  legal  conclusion  that  cannot 
reasonably  be  entertained.  If  the  traveler, 
while  using  any  article  of  dress,  such  use 
establishing  the  animus  custodlendi  for  the 


592 


CITE  THIS  VOL.  ANN.  CAS.  UIO. 


time  being,  loses  it,  it  is  right  that  the  car- 
rier  should  be  released  from  liability.  But 
if,  after  it  shall  have  been  used  temporarily, 
as  in  this  case,  it  be  restored  to  the  locality 
provided  for  such  things  generally,  or  special- 
ly as  in  this  case,  the  use  ceases — the  animus 
custodiendi,  in  fact  and  in  law,  ceases,  and 
the  custody  reverts  to  the  carrier.  A  carrier 
of  passengers  for  hire  undertakes  that  duty 
with  reference  to  the  reasonable  habits  and 
customs  of  men,  for  the  observance  and  grat- 
ification of  which  improvements  are  constant- 
ly being  made,  more  particularly  on  steam- 
boats such  as  used  by  the  defendants,  the 
appliances  and  conveniences  of  which  assimi- 
late closely  to  the  comforts  and  conveniences 
to  be  found  on  the  land.  The  result  of  these 
views  must  be  that  the  plaintiff  did  not,  by 
wearing  his  overcoat  when  he  secured  his 
passage,  by  that  act,  under  the  circumstances 
disclosed  by  this  case,  declare  his  intention 
expressly  or  impliedly  to  retain  its  custody 
to  the  exclusion  of  the  defendants  during 
his  transit,  and  not  having  done  so,  he  was 
entitled  to  recover  in  this  action.  Having 
secured  and  paid  for  his  stateroom,  he  bad 
a  right  to  use  it  in  the  manner  he  did,  and 
by  putting  his  overcoat  in  it,  not  having  been 
guilty  of  negligence,  he  placed  it  in  the  cus- 
tody of  the  defendants,  and  threw  upon  them 
the  obligation  to  protect  it  from  thieves." 

In  Cohen  v.  Frost,  2  Duer  (N.  Y.)  336,  it 
appeared  that  the  passenger  took  his  trunk 
into  the  steerage  of  the  ship  and  tied  it  with 
ropes  to  his  berth.  During  a  violent  storm 
the  ropes  were  cut  and  the  trunk  stolen.  The 
court  held  that  the  passenger  could  not  re- 
cover, the  ground  of  the  decision  being  that 
the  trunk  was  never  placed  in  the  charge  or 
custody  of  the  carrier,  but  was  in  the  exclu- 
sive custody  of  the  passenger  when  tbe  voy- 
age commenced,  and  so  remained  at  the  time 
of  the  loss;  and  that  all  his  conduct  in  re- 
lation to  it  plainly  showed  that  he  relied 
upon  his  own  care  and  vigils.nce  to  protect 
him  a^inst  its  loss. 

In  The  Crystal  Palace  v.  Vanderpool,  16 
B.  Mon.  (Ky.)  303,  the  court,  in  holding  the 
carrier  not  liable  for  the  theft  of  a  passen- 
ger's watch  and  money  from  his  stateroom, 
said:  "Steamboats  are,  in  some  respects, 
analogous  to  inns,  and  it  would  greatly  pro- 
mote the  ease,  comfort,  and  safety  of  the 
traveling  community  if  their  owners  were 
held  responsible  to  the  same  extent  that  inn- 
keepers are;  but,  so  far  as  we  know,  they 
have  never  been  held  accountable  upon  the 
principles  applicable  to  innkeepers."  See  al- 
so American  Steamship  Co.  v.  Bryan,  63  Pa, 
St.  446. 

Effbof  of  Rule  of  Caabieb, 

It  has  been  held  that  the  mere  posting  of 
a  rule  or  regulation  by  a  carrier  forbidding 


passengers  to  take  baggage  to  their  state- 
roonu,  except  at  their  own  risk,  is  not  suf- 
ficient to  relieve  the  carrier  from  liabllitj 
for  its  loss  by  theft.  Hacklin  v.  New  Jer- 
sey Steamboat  Co.  7  Abb.  Pr.  N.  S.  (N.  Y.) 
229;  Crozier  v.  Boston,  etc.  Steamboat  Co. 
43  How.  Pr.    (N.  Y.)    466. 

In  the  case  last  cited,  a  carrier  was  held 
to  be  liable  for  the  loss  of  a  passenger's 
watch  and  chain  and  pocket  book,  which  were 
stolen  from  his  stateroom,  although  a  printed 
notice  requiring  passengers  to  deposit  valua- 
bles with  an  ofiScer  of  the  steamer  had  been 
posted.  The  court  said:  '^t  is  urged,  by 
way  of  defense,  that  if  the  action  is  to  be 
regarded  as  founded  upon  the  liability  of  the 
defendants  as  common  carriers,  to  carry  safe- 
ly and  deliver  the  baggage  of  the  plaintiff,, 
it  must  fail,  for  the  reason  that  there  was 
no  delivery  of  the  articles  lost  into  the  cus- 
tody of  the  defendants,  and  that,  consequent- 
ly, no  liability  was  ever  imposed  upon  thenk 
in  respect  to  the  articles  in  question;  and, 
in  support  of  this  view,  I  am  referred  by  the 
defendants*  counsel  to  the  well  established 
limitation  of  the  liability  of  a  common  car- 
rier, which  exempts  him  from  responsibility 
in  respect  of  baggage  or  other  property  which 
the  passenger  may  choose  to  retain  upon 
his  person,  or  in  his  own  custody.  Undoubt- 
edly the  common  carrier  should  generally  be 
permitted  to  have  the  custody  of  all  property 
for  the  saietj  of  which  he  is  chargeable ;  and 
if  a  passenger  by  any  public  conveyance^ 
such  as  a  stage,  railroad  car  or  steamboat^ 
chooses  to  retain  any  portion  of  his  baggage 
or  money  about  his  person,  it  is  equivalent 
to  a  declaration  on  his  part  that  he  will  take 
the  responsibility  upon  himself,  and  if  he  is 
robbed  of  it  in  broad  daylight  he  has  no 
one  to  blame  but  himself.  I  think,  how- 
ever, that  the  case  of  a  passenger  occupying 
a  ertateroom  on  a  steamboat  is  totally  dif- 
ferent, and  that  the  rule  referred  to  is  quite 
inapplicable  to  it.  In  such  a  case,  the  pas- 
senger is  invited,  upon  the  payment  of  a  con- 
sideration, to  disrobe  himself  and  retire  to 
a  couch  to  sleep;  in  other  words,  he  is  in- 
vited to  throw  aside  all  the  vigiUnce  and 
precaution  which  men  habitually  practice 
when  awake,  and  to  intrust  his  person,  and 
whatever  men  usually  carry  about  their  per- 
sons, to  the  care  and  vigilance  which,  it  must 
be  presumed,  they  who  extend  the  invitation 
and  receive  the  reward  for  the  comfort  thus 
afforded,  will  themselves  exercise.  Certainly, 
few  persons  would  dare  trust  themselves  to 
sleep  in  a  stateroom  on  board  a  steamboat 
unless  they  supposed  those  in  charge  of  it 
were  under  an  obligation  to  exercise  the  ut- 
most vigilance.  If  it  were  supposed  tha^ 
thieves  and  robbers  were  at  liberty  to  ply 
their  vocation  at  night  in  such  a  place,  and 
that  those  who  alone  had  the  power  to  fur- 
nish protection  against  them,  were  under  no 
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obligation  to  furnish  it,  slumber  would  bo 
unknown,  imless  tbe  sleeper  had  taken  the 
precaution  to  hire  a  special  watchman.  Nor 
can  it  be  in  the  contemplation  of  either  car- 
rier or  passenger  that  the  latter  should 
make  a  special  deposit  of  his  pocket  money 
or  articles  usually  carried  about  the  person 
before  retiring  to  rest.  As  well  might  we 
suppose  that  it  was  in  contemplation  that 
the  passenger  should  deliver  the  clothes  ha 
takes  off  unto  the  special  custody  of  the  car* 
rier.  Nothing  like  this  was,  in  my  judgment, 
contemplated  by  the  printed  notice  which  was 
proved  to  have  been  posted  in  the  staterooms. 
It  seems  to  me,  that  when  in  such  cases  the 
passenger  retires  to  his  room,  takes  the  pre- 
cautions, in  the  way  of  latching  and  bolting 
the  doors  and  windows,  which  it  is  intended 
b>  the  provision  made  therefor  that  he  should 
take,  divests  himself  of  such  portions  of  his 
clothing  as  comfort  may  suggest,  and  retires 
to  rest,  the  situation  is  precisely  what  is 
contemplated  by  both  parties;  and  I  per- 
ceive in  it  all  the  elements  of  that  form  of 
liability  which,  under  circumstajioes  quite 
analogous,  attaches  to  an  innkeeper.  The 
rule  of  law  applicable  to  such  a  case,  I 
think  to  be  this:  that  if  any  of  the  articles 
or  money  which  the  passenger  properly  has 
with  him  in  the  stateroom,  is  stolen,  the  pre- 
sumption is,  that  the  theft  was  in  conse- 
quence of  the  default  of  the  carrier ;  and  that 
this  presumption  can  be  repelled  only  by 
proof  that  the  loss  was  attributable  to  the 
negligence  or  fraud  of  the  passenger,  or  to 
the  act  of  God,  or  of  the  public  enemy  (Hu- 
lett  V.  Swift,  33  N.  Y.  571 ) .  AU  the  consid- 
erations of  public  policy  which  have  operated 
to  fix  upon  innkeepers  the  rigorous  liability 
above  indicated  apply,  as  it  seems  to  me,  with 
increased  force  to  the  case  of  carriers  of 
passengers  under  these  circumstances.  If 
the  forgoing  views  are  correct,  it  follows 
that  the  defendants  are  liable,  unless  they 
can  show  some  negligence  or  fraud  on  the 
part  of  the  plaintiff,  or  some  modification  of 
the  rights  or  duties  of  the  parties  by  virtue 
of  some  special  agreement.  The  effort  was 
made  to  show  that  the  affixing  of  the  notices 
in  the  stateroom  and  elsewhere,  was  proof 
of  such  a  modification,  but  I  understand  it 
to  be  well  settled  that  mere  proof  of  such 
posting  of  notices,  without  more,  leave  the 
conunon  law  liability  unaffected.'' 

In  Macklin  v.  New  Jersey  Steamboat  Co. 
7  Abb.  Pr.  N.  S.  (N.  Y.)  229,  it  appeared 
that  a  passenger  placed  his  hand  baggage  in 
his  stateroom  and  locked  the  door  thereof. 
On  his  return  he  found  his  baggage  missing, 
it  presumably  having  been  stolen  in  his  ab- 
sence. It  was  held  that  a  regulation  forbid- 
ding passengers  from  taking  baggage  to  their 
rooms  instead  of  checking  it  with  the  proper 
officers  in  charge  of  the  boat  except  at  their 
Ann.  Cas.  1918B. — 88. 


INS.  CO.  T.  DOPCHk  59a 

B,  SS7. 

own  risk  was  unreasonable  and  did  not  ex- 
cuse the  steamboat  company  from  liability; 
the  court  adding  that  the  carrier  must  show 
that  it  had  given  sufficient  and  proper  no- 
tice of  all  reasonable  rules  and  regulations, 
or  that  such  rules  had  become  notorious  from, 
general  usage. 


HEW  TOBK  IJFE  INSITItAKCE  COM^ 


V. 

BODGE. 


United  States  Supreme  Ck)urt— April  1,  1918. 
246  U.  S.  aS7;  8S  8.  Ot.  837. 


Conflict  of  liaws  —  Imanrance  Contraot* 

Where  a  foreign  insurance  company  licensed 
to  do  business  in  the  state  of  Missouri,  issues 
a  life  policy  to  a  resident  of  that  state,  the 
contract  is  a  Missouri  one. 

[See  note  at  end  of  this  ease.] 
Santo. 

A  clause  in  a  life  policy,  issued  by  a  foreign 
insurer  licensed  to  do  business  in  Missouri, 
which  provi4ps  that  loans  can  be  obtained  by 
the  insured  on  the  sole  security  of  the  policy,, 
imposes  no  obligation  on  the  insurer  to  make 
such  loans,  if  the  Missouri  statute  applied 
and  prohibited  hypothecation  of  the  reserve 
as  security. 

[See  note  at  end  of  this  case.] 
Saaao. 

As  a  state  cannot,  under  Const.  U.  8. 
Amend.  14,  forbid  a  citizen  from  making  con- 
tracts outside  its  limits  while  he  remains 
within.  Rev.  St.  Mo.  1899,  §  7897,  providing 
that  no  policies  of  life  insurance  issued  by 
any  company  authorized  to  do  business  in 
the  state  shall  after  payment  of  three  annual 
premiums  be  forfeited  by  reason  of  nonpay- 
ment, but  that  the  net  value  of  the  policy 
shall  be  computed,  and,  after  deducting  from 
three-fourths  of  such  value  any  notes  or  other 
evidence  of  indebtedness  given  on  account  of 
past  premium  payments,  the  balance  shall 
be  taken  as  a  net  single  premium  for  tempo- 
rary insurance,  does  not  apply  to  a  loan  con- 
tract entered  into  between  a  policyholder, 
a  resident  of  Missouri,  and  a  New  York  in- 
surer authorized  to  do  business  in  Missouri, 
and  which  in  that  state  wrote  the  policy  in- 
volved, where  it  was  expressly  agreed  be- 
tween the  parties  in  the  loan  agreement,  the 
application  for  which  was  transmitted  to  the 
insurer's  New  York  office,  that  the  laws  of 
New  York,  under  which  the  hypothecation  of 
the  reserve  was  valid,  should  govern. 

[See  note  at  end  of  this  case.] 

Error  to  Springfield  Court  of  Appeals  of 
State  of  Missouri. 
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Action  by  Leo  F.  Dodge,  plaintiff,  againBt 
New  York  Life  Insurance  Company,  defend- 
ant. Judgment  for  plaintiff  in  trial  court. 
Judgment  affirmed  by  Springfield  Court  of 
Appeals.  Defendant  brings  error.  The  facts 
are  stated  in  the  opinion.     Revebsed. 

Frank  H,  SulliiXM^  James   O.  Jones  and 
Jwmes  H,  Mcintosh  for  plaintiff  in  error. 
James  J,  0*Donohoe  for  defendant  in  error. 

[865]  McRbtnolds,  J. — ^Defendant  in  error 
brought  suit  January  27,  1915,  in  Circuit 
Court,  Phelps  County,  Missouri,  upon  a  policy 
dated  October  20, 1900,  on  life  of  her  husband, 
Josiah  B.  Dodge,  who  died  February  12,  1912. 
She  alleged:  That  plaintiff  in  error,  a  New 
York  corporation,  had  long  maintained  local 
offices  and  carried  on  the  business  of  life  insur- 
ance in  Missouri,  where  she  and  her  husband 
resided;  that  in  1900,  a,t  St.  Louis,  he  applied 
for  and  received  the  policy,  she  being  named 
as  beneficiary;  that  premiums  were  paid  to 
October  20,  19079  when  the  policy  lapsed, 
haying  then  a  net  value,  three-fourths  of 
which,  less  ''indebtedness  to  the  company 
^ven  on  account  of  past  premium  payments" 
applied  as  required  by  the  Missouri  nonfor- 
feiture statute  (§  7897)  sufficed  to  extend  it 
beyond  assured's  death.  Further,  that  upon 
application  by  assured  and  herself  presented 
at  St.  Louis  the  company  ther»  made  him 
loans  amounting,  October  20,  1907,  to  $1,350, 
but  of  this  only  $599.65  had  been  applied  to 
premiums.  She  asked  judgment  for  full 
amount  of  policy  less  loan,  unpaid  premiums, 
interest,  etc. 

Answering,  the  company  admitted  issu- 
ance of  policy,  but  denied  liability  because 
assured  borrowed  of  it,  November  1906,  at  its 
Home  Office,  New  York  City,  $1350,  hypothe- 
cating the  policy  there  as  security  and  then 
failed  to  pay  premium  due  October  20,  1907, 
whereupon  in  strict  compliance  with  New 
York  law  and  agreements  made  there  the  en- 
tire reserve  was  appropriated  to  satisfy 
[366]  the  loan,  and  all  obligation  ceased.  The 


asured  being  duly  notified  offered  no  objection. 
It  further  set  up  that  as  the  loan,  pledge  and 
foreclosure  were  within  New  York  the  Fed- 
eral Constitution  protected  ^hem  against  inhi- 
bition or  modification  by  a  Missouri  statute; 
and  if  intended  to  produce  such  result  §  7897, 
Hev.  Stats.  Mo.  1899,  lacked  validity. 

In  reply,  defendant  in  error  denied  assent 
to  alleged  settlement;  maintained  all  transac- 
tions in  question  took  place  in  Missouri;  and 
asserted  validity  of  its  applicable  statutes. 

The  Springfield  Court  of  Appeals  affirmed 
a  judgment  for  $2,233.45 — amount  due  after 
deducting  loan,  unpaid  premiums,  etc.  189 
S.  W.  609.  It  declared  former  opinions  of 
the  state  Supreme  Court  conclusively  settled 
the  constitutionality  of  §  7897  and  that  the 
reserve,  after  paying  advances  for  premiums, 
was  thereby  appropriated  to  purchasing  term 
insurance,  notwithstanding  any  contrary 
agreement.  Burridge  v.  New  York  L.  Ins.  Co. 
211  Mo.  158,  109  S.  W.  660;  Smith  v.  Mutual 
Ben.  L.  Ins.  Co.  173  Mo.  329,  72  S.  W.  935. 
Effort  to  secure  a  review  by  the  Supreme 
Court  failed. 

Section  7897,  Rev.  Stats,  of  Mo.  1899,  in 
effect  until  amended  in  1903,  provides:  ''No 
policies  of  insurance  on  life  hereafter  issued 
by  any  life  insurance  company  authorized  to 
do  business  in  this  state,  .  .  .  shall,  after 
payment  upon  it  of  three  annual  payments, 
be  forfeited  or  become  void,  by  reason  of  non- 
payment of  premiums  thereof,  but  it  shall  be 
subject  to  the  following  rules  of  commutation, 
to  wit:  The  net  value  of  the  policy,  when 
the  premium  becomes  due,  and  is  not  paid^ 
shall  be  computed  .  .  .  and  after  deduct- 
ing from  three-fourths  of  such  net  value,  any 
notes  or  other  evidence  of  indebtedness  to  the 
company,  given  on  account  of  past  preminm 
payments  on  said  policies,  issued  to  the  in- 
sured, which  indebtedness  shall  be  then  can- 
celed, the  balance  [367]  shall  be  taken  as  a 
net  single  premium  for  temporary  insurance 
for  the  full  amount  written  in  the  policy; 
.  .  "  This  section  and  number  7899  are 
in  the  margin.! 


1  "Sec.  7897.  Policies  nonforfeitable,  when. 
— No  policies  of  insurance  on  life  hereafter 
issued  by  any  life  insurance  company  author- 
ized to  do  business  in  this  state,  on  and  after 
the  first  day  of  August,  a.d.  1879,  shall,  after 
payment  upon  it  of  three  annual  payments,  be 
forfeited  or  become  void,  by  reason  of  non- 
payment of  premiums  thereof,  hut  it  shall  be 
subject  to  the  following  rules  of  commutation, 
to  wit:  The  net  value  of  the  policy,  when  the 
premium  becomes  due,  and  is  not  paid,  shall 
be  computed  upon  the  actuaries'  or  combined 
experience  table  of  mortality,  with  four  per 
cent  interest  per  annum,  and  after  deducting 
from  three-fourths  of  such  net  value,  any 
notes  or  other  evidence  of  indebtedness  to  the 
company,  given  on  account  of  past  premium 
payments  on  said  policies,  issued  to  the  in- 
sured, which  indebtedness  shall  be  then  can- 


celed,  the  balance  shall  be  taken  as  a  net  sin- 
gle premium  for  temporary  insurance  for  the 
full  amount  written  in  the  policy;  and  the 
term  for  which  said  temporary  insurance 
shall  be  in  force  shall  be  determined  by  the 
age  of  the  person  whose  life  is  insured  at  the 
time  of  default  of  premium,  and  the  assump- 
tion of  mortality  and  interest  aforesaid;  but, 
if  the  policy  shall  be  an  endowment,  payable 
at  a  certain  time,  or  at  death,  if  it  should. 
occur  previously,  then,  if  what  remains  aa 
aforesaid  shall  exceed  the  net  single  premiuzu 
of  temporary  insurance  for  the  remainder  of 
the  endowment  term  for  the  full  amount  of 
the  policy,  such  excess  shall  be  considered  ae 
a  net  single  premium  for  a  pure  endowment 
of  so  much  as  said  premium  will  purchase, 
determined  by  the  age  of  the  insured  at  date 
of  default  in  the  payment  of  premiuma  on  the 
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[388]  Both  defendant  in  error  and  her  hus- 
band, the  assured,  at  all  times  here  material 
resided  in  Missouri.  Being  duly  licensed  by 
that  State,  plaintiff  in  error,  responding  to 
an  application  signed  by  Josiah  B.  Dodge  at 
St.  Louis,  issued  and  delivered  to  him  there 
a  five  thousand  dollar  twenty  year  endow- 
ment policy  upon  his  life,  dated  October  20, 
1900,  naming  his  wife  beneficiary  but  reserv- 
ing the  right  to  designate  another.  Among 
other  things,  it  stipulated:  "Cash  loans  can 
be  obtained  by  the  insured  on  the  sole  security 
of  this  policy  on  demand  at  any  time  after 
this  policy  has  been  in  force  two  full  years, 
if  premiums  have  been  duly  paid  to  the  anni- 
versary of  the  insurance  next  succeeding  the 
date  when  the  loan  is  made.  Application  for 
any  loan  must  be  made  in  writing  to  the 
Home  Office  of  the  company,  and  the  loan 
will  be  subject  to  the  terms  of  the  company's 
loan  agreement.  The  amount  of  loan  avail- 
able at  any  time  is  stated  below,  and  includes 
any  previous  loan  then  unpaid.  Interest  will 
be  at  the  rate  of  five  per  cent  per  annum  in 
advance."  Continuation  after  failure  to  pay 
premium  was  guaranteed,  also  reinstatement 
within  fiY^  years.  It  further  provided:  "Pre- 
miums are  due  and  payable  at  the  Home 
Office,  [S69]  unless  otherwise  agreed  in  writ- 
ing, but  may.  be  paid  to  an  agent  producing 
receipts  signed  by  one  of  the  above-named 
officers  and  countersigned  by  the  agent.  If 
any  premium  is  not  paid  on  or  before  the  day 
whan  d«e,  or  within  the  month  of  grace,  the 
liability  of  the  company  shall  be  only  as 
hereinbefore  provided  for  such  case."  "Any 
indebtedness  to  the  company,  including  any 
balance  of  the  premium  for  the  insurance 
year  remaining  unpaid  will  be  deducted  in 
any  settlement  of  this  policy  or  of  any  bene- 
fit thereunder." 

By  an  application  addressed  to  the  com- 
pany at  New  York  accompanied  by  a  loan 
agreement,   both   signed   at    St.    Louis    and 
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"forwarded  from  Missouri  Clearing  House 
branch  office,  August  29,  1903,"  together  with 
pledge  of  the  policy — all  received  and  ac- 
cepted at  the  Home  Office  in  New  York  City — 
the  assured  obtained  from  the  company  a 
loan  of  $490.  Its  check  for  the  proceeds 
drawn  on  a  New  York  bank  and  payable  to 
his  ordbr  was  sent  to  him  at  St.  Louis  by 
maiL  Annually  thereafter  the  outstanding 
loan  was  settled  and  a  larger  one  negotiated — 
all  in  substantial  accord  with  plan  just  de- 
scribed. The  avaUs  were  applied  partly  to 
premiums;  the  balance  went  directly  to  as- 
sured by  the  company's  check  on  a  New  York 
bank.  Copies  of  last  application,  loan  agree- 
ment and  instruction  which  follow  indicate 
the  details  of  the  transaction. 

[Application] 

Nov.  9,  1906. 
New  York  Life  Insurance  Company,  346  & 
848  Broadway,  New  York. 

Re  Policy  No.  2,054,961. 
Application  is  hereby  made  for  a  cash  loan 
of  $1,350.00  on  the  security  of  the  above 
policy»  issued  by  the  New  York  Life  Insur- 
ance Company  on  the  life  of  Josiah  B.  Dodge, 
subject  to  the  terms  of  said  Company's  Loan 
Agreement. 

[870]  Said  policy  is  forwarded  herewith  for 
deposit  with  said  Company  as  collateral  se- 
curity, together  with  said  Company's  Loan 
Agreement  duly  signed   in  dnpUoate. 

Josiah  B.  Dodqe.    Loo  F.  Dodge. 

Forwarded  from  Missouri  Clearing  House, 
Branch  Office,  Nov.  9,  1906.  M.  F.  Batabd, 
Cashier. 

[PoucT  Loan  AqmbImjwt.] 

Pursuant  to  the  provisions  of  Policy  No. 
2054961  issued  by  the  New  York  Life  Insur- 
ance Company  on  the  life  of  Josiah  B.  Dodge, 


original  policy,  and  the  table  of  mortality 
and  interest  aforesaid,  which  amount  shall  be 
paid  at  end  of  original  term  of  endowment, 
if  the  insured  shall  then  be  alive."  <K.  S. 
1889,  §  6856,  amended — r.)  [By  Act  of 
Missouri  Legislature  approved  March  27, 
1903,  this  section  was  amended  by  substitut- 
ing for  the  words  "any  notes  or  other  evi- 
dence of  indebtedness  to  the  company,  given 
on  account  of  past  premium  payments  on  said 
policies,  issued  to  the  insured,  which  indebt- 
edness shall  then  be  canceled"  the  following 
ones:  '*any  notes  given  on  account  of  past 
premium  payments  on  said  policy  issuea  to 
the  insured,  and  any  other  evidence  of  in- 
debtedness to  the  company,  which  notes  and 
indebtedness  shall  be  then  canceled."] 

"Sec.  7899.  Rule  of  payment  on  commuted 
policy. — If  the  death  of  the  insured  occur 
within  the  term  of  temporary  insurance  cov- 
ered by  the  value  of  the  policy  as  determined 
in  §  7897,  and  if  no  condition  of  .the  insur- 


ance other  than  the  payment  of  premiums 
shall  have  been  violated  by  the  insured,  the 
company  shall  be  bound  to  pay  the  amount  of 
the  policy,  the  same  as  if  there  had  been  no 
default  in  the  payment  of  premium,  anything 
in  the  policy  to  the  contrary  notwithstanding: 
Provided,  however,  that  notice  of  the  claim 
and  proof  of  the  death  shall  be  submitted  to 
the  company  in  the  same  manner  as  provided 
by  the  terms  of  the  policy  within  ninety  days 
afler  the  decease  of  the  insured ;  and  provided 
aleOf  that  the  company  shall  have  the  right 
to  deduct  from  the  amount  insured  in  the 
policy  the  amount  compounded  at  six  per 
cent  interest  per  annum  of  all  the  premiums 
that  had  been  ffireborne  at  the  time  of  the 
decease,  including  the  whole  of  the  year's  pre- 
mium in  which  the  death  occurs,  but  such 
premiums  shall  in  no  case  exceed  the  ordinary 
life  premium  for  the  age  at  issue,  with  in- 
terest as  last  aforesaid."  (R.  8.  1889, 
§.5858— t.) 
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the  undersigned  has  this  day  obtained  a  cash 
loan  from  said  Company  of  the  sum  of  thir- 
teen hundred  fifty  dollars  ($1,350.00),  the 
receipt  of  which  is  hereby  acknowledged,  con- 
ditioned upon  pledging  as  collateral  said  pol- 
icy with  said  Company  as  sole  security  for 
said  loan  and  giving  assent  to  the  terms  of 
this  Policy  Loan  Agreement;  therefore, 

In  consideration  of  the  premises,  the  under- 
signed hereby  agree  as  follows: 

1.  To  pay  said  Company  interest  on  said 
loan  at  the  rate  of  five  per  cent  per  annum, 
payable  in  advance  from  this  date  to  the 
ne^t  anniversary  of  said  policy,  and  annual- 
ly in  advance  on  said  anniversary  and  there- 
after. 

2.  To  pledge,  and  do  hereby  pledge,  said 
policy  as  sole  security  for  the  payment  of 
said  loan  and  interest  and  herewith  deposit 
said  policy  with  said  Company  at  its  Home 
Office. 

3.  To  pay  said  Company  said  sum  when 
due  with  interest,  reserving,  however,  the 
right  to  reclaim  said  policy  by  repayment  of 
said  loan  with  interest  at  any  time  before 
due,  said  repayment  to  cancel  this  agreement 
without  further  action. 

4.  That  said  loan  shall  become  due  and 
payable — 

(a)  Either  if  any  premium  on  said  policy 
or  any  interest  [371]  on  said  loan  is  not  paid 
on  the  date  when  due,  in  which  event  said 
pledge  shall,  without  demand  or  notice  of 
any  kind,  every  demand  and  notice  being  here- 
by waived,  be  foreclosed  by  satisfying  said 
loan  in  the  manner  provided  in  said  policy; 

(b)  Or,  (1)  on  the  maturity  of  the  policy 
as  a  death  claim  or  an  endowment;  (2)  on 
the  surrender  of  the  policy  for  a  cash  value; 
(3)  on  the  selection  of  a  discontinuing  option 
at  the  end  of  any  dividend  period.  In  any 
such  event  the  amount  due  on  said  loan  shall 
be  deducted  from  the  sum  to  be  paid  or  al- 
lowed under  said  policy. 

5.  That  the  application  for  said  loan  was 
made  to  said  Company  at  its  Home  Office  in 
the  City  of  New  York,  was  accepted,  the 
money  paid  by  it,  and  this  agreement  made 
and  delivered  there;  that  said  principal  and 
interest  are  payable  at  said  Home  Office,  and 
that  this  contract  is  made  under  and  pursuant 
to  the  laws  of  the  State  of  New  York,  the 
place  of  said  contract  being  said  Home  Office 
of  said  Company. 

In  witness  whereof,  the  said  parties  hereto 
have  hereunto  set  their  hands  and  affixed  their 
seals  this  eighth  day  of  November,  1906. 

josiah  b.  dodob  (l.  s.) 
Lde  F.  Dodge  (L.  S.) 
Signed  and  sealed  in  presence  of  Qbo.  T. 
Lbwis. 

Forwarded  from  Missouri  Clearing  House, 
Branch  Office,  Nor.  9»  1006.    M.  F.  Batabd, 
^  Cashier, 


[Instructioii.] 

Not.  9,  1006. 
Neiw  York  Life  Insurance  Company, 
346  &  348  Broadway,  New  York. 
Re  Policy  No.  2,054,961. 
Please  deduct  from  the  cash  loan  of  $1,350.00 
applied  for  on  Nov.,  1906,  on  the  security  of 
the  above  policy,  [372]  an  amount  sufficient 
to  pay  present  loan  and  prem.  and  int.  to 
Oct.,  '07. 

JosiAH  B.  I)(M>0EL    Leo  F.  Dodgb. 
Witness:     Geo.  T.  Lewis. 
Forwarded  from  Missouri  Clearing  House^ 
Branch  Office,  Nov.  9,  1906,  M.  F.  Batabd^ 
Cashier. 

The  premium  due  October  20,  1907,  not  be- 
ing paid,  the  company  applied  entire  reserve 
in  discharge  of  insured's  indebtedness  as  pro- 
vided by  laws  of  New  York  and  sent  him  by- 
mail  the  following  letter. 

New  York,  December  17th,  1907. 
Mr.  Josiah  B.  Dodge,  4952  Maryland  Ave» 
St.  Louis,  Mo. 

Re  Policy  No.  2054961. 

Dear  Sib:  By  a  loan  agreement  executed 
on  the  8th  day  of  November,  1906,  the  above 
policy  on  the  life  of  Josiah  B.  Dodge  was 
Life  Insurance  Company  as  collateral  security 
pledged  to  and  deposited  with  the  New  York 
for  a  cash  loan  of  $1350.00. 

The  premium  and  interest  due  on  said  pol- 
icy on  the  20th  day  of  October,  1907,  not 
having  been  paid,  the  principal  of  said  loaik 
became  due  and  has  been  settled  aeoording  ta 
the  terms  of  the  policy,  and  the  policy  has  no 
further  value. 

Yours  truly, 

John  C.  MoCall,  Secretary  By  E.  M.O. 

This  was  received  by  assured  December  19, 
1907,  and  neither  he  nor  the  beneficiary^ 
during  Ms  life,  offered  objection  to  the  action 
taken. 

That  the  policy  when  issued  to  Dodge  be- 
came a  Missouri  contract,  subject  to  its  stat- 
utes, so  far  as  valid  and  applicable,  is  undis- 
puted and  clear.  The  controlling  doctrine  in 
that  regard  waa  announced  and  applied  in 
Equitable  L.  Assur.  Soc.  v.  Clements,  140  U.  S. 
226,  11  S.  Ct.  822,  35  U.  S.  (L.  ed.)  497; 
New  York  L.  Ins.  Co.  v.  Cravens,  178  U.  S» 
389,  20  S.  Ct.  962,  44  U.  S.  (L.  ed.)  1116; 
and  Northwestern  L.  Ins.  Co.  v.  Riggs,  20^ 
U.  S.  [373]  243,  7  Ann.  Cas.  1104,  27  S.  Ct. 
126,  51  U.  S.  (L.  ed.)  168.  In  each  of  thoee 
cases  the  controversy  related  to  the  interpre- 
tation and  effect  of  an  original  policy — not 
a  later  good  faith  agreement  between  the  par- 
ties. We  held  that  to  the  extent  there  stated 
the  State  had  power  to  control  insurance  con- 
tracts made  within  its  borders.  With  those 
oonolusions  we  are  now  entirely  content)  but 
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they  do  not  rule  the  question  presently  pre- 
sented. Here  the  controversy  concerns  effect 
of  the  state  statute  upon  agreements  between 
th  parties  made  long  after  date  of  the  policy 
and  action  taken  thereunder ;  their  essential 
fairness  and  accordance  with^New  York  laws 
■are  not  challenged. 

Considering  the  circumstances  recited  above, 
we  think  competent  parties  consummated  the 
loan  contract  now  relied  upon  in  New  York 
where  it  was  to  be.  performed.    And,  more- 
«0Yer,  that  it  is  one  of  a  kind  which  ordinarily 
no  State  by  direct  action  may  prohibit  a  citi- 
zen within  her  borders  from  making  outside 
of  them.    It  should  be  noted  that  the  clause 
in  the  policy  providing  ''cash  loans  can  be 
obtained  by  the  insured  on  the  sole  security 
'of  this  policy  on  demand,  etc.,"  certainly  im- 
posed no  obligation   upon   the  company   to 
make  such  a  loan  if  the  Missouri  statute  ap- 
plied and  inhibited  valid  hypothecation  of  the 
reserve  as  security  therefor  as  defendant  in 
error  maintains.    She  cannot,  therefore,  claim 
anything  upon  the  theory  that  the  loan  con- 
tract actually  consummated  was  one  which 
the'  company  had  legally  obligated  itself  to 
make  upon  demand. 

In  Allgeyer  v.  Louisiana,  165  U.  S.  578, 
17  8.  Ct.  427,  41  U.   S.    (L.  ed.)    832,  we 
held  a  Louisiana  statute  invalid  which  under- 
took to  restrict  the  right  of  a  citizen  while 
within  that  State  to  place  insurance  upon 
property  located  there  by  contract  made  and 
to  be  performed  beyond  its  borders.    We  said 
'"the  mere  fact  that  a  citizen  may  be  within 
the  limits  of  a  particular  State  does  not  pre- 
vent his  making  a  contract  outside  its  limits 
while  he   himself   remains  within   it,''   and 
ruled    [374]     that    under    the    Fourteenth 
Amendment  the  right  to  contract  outside  for 
insurance  on  property  within  a  State  is  one 
which  cannot  be  taken  away  by  state  legisla- 
tion.   So  to  contract  is  a  part  of  the  liberty 
guaranteed  to  every  citizen.    The  doctrine  of 
this  case  has  been  often  reaffirmed  and  must 
^  accepted  as  established.    Nutting  v.  Massa- 
«liU8etts,  183  U.  S.  553,  567,  22  S.  Ct.  238,  46 
U-  S.  (L.  ed.)  324;  Delamater  v.  South  J>2r 
iot«,  205  U.  S.  93,  102,  10  Ann.  Cas.  733,  27 
S-  Ct.  447,  61  U.  S.  (L.  ed.)  724;  Provident 
^^'  L.  Assur.  Soc.  v.  Kentucky,  239  U.  S.  103, 
M  36  S.   Ct.   34,  60  U.  S.    (L.  ed.)    167, 
*^-^.l916C  1^72;  Adams  v.  Tanner,  244  U.  S. 
r^^*  S95,  Ann.  Cas.  1917F  1163,  37  S.  Ct.  662, 
^^^  S.  (L.  ed.)  1336,  L.R.A.1917F  1163. 
.  -"^e  court  below  rested  its  judgment  deny- 
o  ^.  ^11  effect  to  the  loan  agreement  upon 
J^^itl^  y.  Mutual  Ben.  L.  Ins.  Co.  supra,  and 
.  J^^idge  V.  New  York  L.  Ins.  Co.  supra.    In 
-  ^"^^     the    Supreme    Court    distinctly    held 
^?^7  controlling  and  the  insurer  liable  upon 
^*^^e8  actually  issued  in  Missouri  notwith- 
^^^to^ing  any  subsequent  stipulation  direet- 
\l(  different  disposition  of  reserve  alter  de^^ 
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fault.  In  the  latter  it  expressly  approved  the 
doctrine  of  the  first  and,  among  other  things 
(p.  171)  said: 

"Attending  to  that  section  [No.  7897]  as  it 
read  when  the  policy  issued  and  when  the 
insured  died,  it  will  be  observed  that  the 
net  value  of  the  policy  is  to  be  computed. 
Then  from  three-fourths  of  such  net  value 
there  is  to  be  taken  away — ^what?  All  in- 
debtedness? Not  at  all.  There  shall  be  taken 
away  'any  notes  or  other  evidence  of  indebt- 
edenss  to  the  company,  gvoet^  ow  acoouni  of 
past  prenUwn  pa/yments  on  said  poUciee.* 
The  residue,  if  any,  then  goes  automatically 
to  the  purchase  of  temporary  or  extended  in- 
surance. ...  In  that  [the  Smith]  case, 
therefore,  the  scope  and  meaning  of  that 
clause  of  our  nonforfeiting  insurance  statute 
was  held  in  judgment  in  the  stiffest  sense  and 
this  court  decided  that  the  statute  was  man- 
datory; that  the  character  of  the  indebted- 
ness to  be  deducted  from  the  net  value  before 
applying  the  residue  to  the  purchase  of  tem- 
porary or  extended  insurance  [375]  must  be 
looked  to  and  was  limited  by  the  clear  words 
of  the  statute  'to  notes  or  other  evidences  of 
indebtedness  to  the  company,  given  on  account 
of  past  premium  payments'  on  the  policy  is- 
sued to  the  insured ;  and  did  not  include  notes 
and  evidences  of  indebtedness  arising  in  other 
ways.  It  is  not  apparent,  assuming  the  stat- 
ute be  constitutional,  how,  giving  heed  to  the 
hornbook  maxim,  expressio  umus,  etc.,  any 
other  conclusion  could  have  been  arrived  at 
in  reason.  It  was  held  furthermore,  in  effect, 
that  such  provisions  of  law  evidenced  a  soimd 
and  just  governmental  policy,  and  wrote  into 
every  policy  of  life  insurance,  coming  within 
its  purview,  a  mandate  not  to  be  abrogated  in 
whole,  or  hedged  about  or  lopped  off  in  detail, 
by  policy  provisions,  nor  to  be  contracted 
away  otherwise  than  as  prescribed  by  statute." 

Treating  the  loan  to  Dodge  as  made  under 
a  New  York  agreement  which  Missouri  lacked 
power  directly  to  control,  the  question  pre- 
sented becomes  similar  in  principle  to  the 
one  decided  in  New  York  L.  Ins.  Co.  v.  Head, 
234  U.  S.  149,  34  S.  Ct.  879,  68  U.  S.  (L.  ed.) 
1259.  There  suit  was  instituted  in  Missouri 
upon  a  policy  personally  applied  for  and  re- 
ceived while  in  that  State  by  a  citizen  of  New 
Mexico.  Nine  years  afterwards,  having  duly 
acquired  the  policy  in  New  Mexico,  the  trans- 
feree wrote  from  there  to  the  insurer  in  New 
York  and  effected  a  loan  under  an  agreement 
like  the  one  now  before  us.  The  state  courts 
held  the  policy  a  Missouri  contract  and  the 
loan  agreement  controlled  by  its  nonforfeiture 
statute. 

Assuming  the  policy  to  be  a  Missouri  con- 
tract, we  declared  that  State  without  power 
to  eactend  its  authority  over  citizens  of  New 
Mexico  and  into  New  York  and  forbid  the 
later  agreement  there  made  simply  because 
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it  modified  the  first  one.  We  said:  "It 
would  be  impossible  to  permit  the  statutes 
of  Missouri  to  operate  beyond  the  jurisdiction 
of  that  State  and  in  the  State  of  New  York 
[376]  and  there  destroy  freedom  of  contract 
without  throwing  down  the  coi^stitutional 
barriers  by  which  all  the  States  are  restrict- 
ed within  the  orbits  of  their  lawful  authority 
and  upon  the  preservation  of  which  the 
Goyernment  under  the  Constitution  depends." 
The  reasoning  advanced  by  the  Missouri  Su- 
preme Court  to  support  its  ruling  was  thus 
summarized:  ''As  foreign  insurance  com- 
panies have  no  right  to  come  into  the  State 
and  there  do  business  except  as  the  result 
of  a  license  from  the  State'  and  as  the  State 
exacts  as  a  condition  of  a  license  that  all 
foreign  insurance  companies  shall  be  subject 
to  the  laws  of  the  State  as  if  they  were  do- 
mestic  corporations,  it  follows  that  the  limita- 
tions of  the  state  law  resting  upon  domestic 
corporations  also  rest  upon  foreign  companies 
and  therefore  deprive  them  of  any  power 
which  a  domestic  company  could  not  enjoy, 
thus  rendering  void  or  inoperative  any  pro- 
vision of  their  charter  or  condition  in  policies 
issued  by  them  or  contracts  made  by  them  in- 
consistent with  the  Missouri  law."  And  this 
argument  we  declared  unsound  since  the 
"proposition  cannot  be  maintained  without 
holding  that  because  a  State  has  power  to 
license  a  foreign  insurance  company  to  do 
business  within  its  borders  and  the  authority 
to  regulate  such  business,  therefore  a  State 
has  power  to  regulate  the  business  of  such 
company  outside  its  borders  and  which  would 
otherwise  be  beyond  the  State's  authority — 
a  distinction  which  brings  the  contention 
right  back  to  the  primordial  conception  upon 
which  alone  it  would  be  ^^ossible  to  sanction 
the  doctrine  contended  for,  that  is,  that  be- 
cause a  State  h^is  power  to  regulate  its  do- 
mestic concerns,  therefore  it  has  the  right 
to  control  the  domestic  concerns  of  other 
States." 

Under  the  laws  of  New  York,  wherp  the 
parties  made  the  loan  agreement  now  before 
us,  it  was  valid;  also  it  was  one  which  the 
Missouri  legislature  could  not  destroy  or 
prevent  a  citizen  within  its  borders  from 
making  [377]  beyond  them  by  direct  inhibi- 
tion; and  applying  the  principles  accepted 
and  enforced  in  New  York  L.  Ins.  Go.  v.  Head, 
we  think  the  necessary  conclusion  is  that  such 
a  contract  could  not  be  indirectly  brought  into 
subjection  to  statutes  of  the  State  and  ren- 
dered ineffective  through  a  license  authorizing 
the  insurance  company  there  to  do  buniness. 
As  construed  and  applied  by  the  Springfield 
Court  of  Appeals,  §  7897  transcends  the  power 
of  the  State.  To  hold  otherwise  would  permit 
destruction  of  the  right— of  ten  of  great  value 
— ^freely  to  borrow  money  upon  a  policy  from 
the  issuing  company  at  its  home  office  and 


would,  moreover,  sanction  the  impairment  of 
that  liberty  of  contract  guaranteed  to  all  bj 
the  Fourteenth  Amendment. 
Reversed. 

Bbandeis,  J*  {dissenting). — ^A  statute  of 
Missouri,  Rev.  Stats.  1899,  §  7897,  prohibited 
life  insurance  companies  authorized  to  do 
business  within  the  State  from  forfeiting  a 
policy  for  default  in  the  payment  of  pre- 
miums, if  three  full  years'  premiums  had  been 
paid  thereon.  The  act  provided  further  that 
in  case  of  such  default  the  policy  should  be 
automatically  extended  and  commuted  into 
paid-up  term  insurance.  And  it  determined 
mathematically  the  length  of  the  term,  as 
that  for  which  insurance  could,  at  a  rate 
prescribed,  be  purchased  with  a  single  pre- 
mium equal  in  amount  to  three-fourths  of 
the  reserve  or  net  value  less  any  indebtedness 
to  the  company  "on  account  of  past  premium 
payments."  The  obligation  imposed  upon  the 
company  by  this  statute,  as  construed  by  the 
highest  court  of  the  State,  could  not  be  modi- 
fied by  contract  with  the  insured  whether  en- 
tered into  at  the  time  the  policy  was  written 
or  subsequently.  Equitable  L.  Assur.  See.  v. 
Clements,  140  U.  S.  226,  11  8.  Ct.  822,.  35 
U.  S.  (L.  ed.)  497;  Smith  v.  Mutual  Ben. 
L.  Ins.  Co.  173  Mo.  329,  72  S.  W.  935.  Such 
nonforfeiture  laws  are  an  exercise  [378]  of 
the  police  power;  and,  as  insurance  is  not 
interstate  commerce,  the  State's  power  in  this 
respect  is  as  great  over  foreign  as  over  domes- 
tic corporations.  Orient  Ins.  Co.  v.  Dagg% 
172  U.  S.  657,  566,  19  S.  Ct.  281,  43  U.  S. 
(L.  ed.)  552;  New  York  L.  Ins.  Co.  v.  Cra» 
vens,  178  U.  S.  389,  401,  20  S.  Ct.  902,  44 
U.  S.  (L.  ed.)  1116;  Northwestern  Nat.  L.  Ins. 
Co.  V.  Riggs,  203  U.  S.  243,  27  S.  Ct.  126,  61 
U.  S.   (L.  ed.)  168. 

In  1900  Dodge,  a  citizen  and  resident  of 
Missouri,  applied  in  that  State  to  the  New 
York  Life  Insurance  Company,  a  New  York 
corporation,  for  a  policy  on  his  life  in  favor 
of  his  wife.  The  policy  was  delivered  to  the 
assured  in  Missouri  where  the  company  had 
an  office  and  was  authorized  by  the  Missouri 
statute  to  do  business ;  and  there  the  first  and 
later  premiums  were  paid  and,  until  his 
death.  Dodge  and  the  beneficiary  lived  and 
the  company  continued  so  to  do  business. 

In  1906  Dodge  entered  into  a  supplemental 
agreement  with  the  company  by  which  he 
nominally  borrowed  $1,350,  pledged  his  policy 
as  collateral,  and  agreed  that,  in  case  of  de- 
fault in  repaying  the  loan,  the  company  might 
discharge  it  by  applying  thereto  the  reserve 
of  the  policy.  In  1907  Dodge  made  default 
in  payment  both  of  the  premium  and  of  the 
loan.  The  reserve  of  the  policy  was  then  less 
than  the  amount  due  on  the  whole  loan;  bui 
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three-fourths  of  the  reserye  exceeded  that 
part  of  the  loaa  which  had  been  applied  to 
the  payment  of  past  premiums  by  $275.79. 
This  excess,  if  applied  in  commutation  for 
term  insurance,  would  have  extended  the 
policy  to  December  23,  1012.  The  company 
claimed  the  rig^t  to  use  the  whole  of  the 
reserve  to  satisfy  the  whole  of  the  loaa, 
so  applied  it,  and  notified  the  assured,  on 
December  17,  1907,  that  its  obligation  on  the 
policy  ceased.  Dodge  died  February  12, 
1912.  The  beneficiary,  insisting  that  by  rea- 
6011  of  the  Missouri  statute  the  policy  was 
still  in  force  when  her  husband  died,  brought 
suit  thereon  in  a  state  court  of  Missouri  and 
recovered  judgment,  which  was  afiOrmed  by 
the  Springfield  Court  of  Appeals  (189 
[379]  S.  W.  609) ;  and  the  Supreme  Court 
of  the  State  refused  a  review.  The  case  comes 
here  on  writ  of  error  under  §  237  of  the  Judi- 
cial Code.  The  company  asserts  that  the  loan 
agreement  was  made  in  New  York;  and,  re- 
lying upon  New  York  L.  Ins.  Co.  v.  Head,  284 
U.  8.  149,  34  S.  Ct.  879,  58  U.  S.  (L.  ed.) 
1259,  contends  that  the  state  court,  in  deny- 
ing full  effect  to  that  contract,  deprived  it  of 
liberty,  property,  and  equal  protectien  of  the 
laws  in  violation  of  the  Fourteenth  Amend- 
ment. 

First:  Was  the  loan  agreement  in  fact 
made  in  New  York? 

The  policy  was  confessedly  a  Missouri  con- 
tract Dodge,  80  far  as  appears,  was  never 
out  of  Missouri.  Physically  every  act  done 
by  Dodge  and  the  beneficiary  in  connection 
with  the  loan  agreement,  as  with  the  policy, 
was  done  in  Missouri:  (a)  They  signed  there 
the  application  for  the  loan;  (b)  they 
signed  there  the  loan  agreement;  (c)  they 
signed  there  the  request  upon  the  company 
to  pay  itself,  out  of  the  $1,350  nominally 
borrowed,  the  amount  of  an  earlier  loan  with 
interest  to  October,  1907,  and  of  the  pre- 
mium; (d)  he  delivered  there  (at  the  Mis- 
souri Clearing  House  Branch  Office)  the  pol- 
icy given  as  collateral  and  these  three  papers, 
which  were  forwarded  by  that  office  November 
9, 1906,  and  received  in  New  York  three  days 
later;  (e)  he  paid  there  the  balance  of  the 
premium,  $116.40  in  cash;  for  the  sum  of 
$1,350,  nominally  advanced  then,  was  insuffi- 
cient to  pay  off  the  then  existing  loan  with 
interest  and  the  accrued  premium.  Through- 
out these  transactions  the  company  was  au- 
thorized to  do  business  in  Missouri  and  was,  in 
these  transactions,  actually  drnng  business 
there.  International  Harvester  Co.  v.  Ken- 
tucky, 234  U.  S.  679,  84  S.  Ct.  944,  68  U.  S. 
(L.  ed.)  1479. 

Nothing  was  done  in  New  York  then  ex- 
cept this :  The  papers  received  from  the  Mis- 
souri Clearing  House  Branch  Office  were  ex- 
amined and  filed  in  the  Home  Office;   and 
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[380]  certain  calculations  and  appropriate 
entries  in  the  books  and  on  the  papers  were 
made  there.  No  money  was  paid  then  to 
Dodge.  The  nominal  advance  was  less  than 
the  amount,  including  accrued  premium,  then 
due  by  him  to  the  company;  and  Dodge  bal- 
anced the  account  by  paying  in  Missouri 
$116.40.  In  1903,  when  a  similar  loan  agree- 
ment was  made,  the  nominal  amount  of  the 
loan  exceeded  the  sum  due  for  premiums  by 
$486.91;  and  a  check  for  that  sum  was 
drawn  by  the  company  in  New  York  and  sent 
by  mail  from  there  to  Dodge  in  Missouri.  In 
1904  a  further  check  for  $92.10  was  sent  from 
New  York  by  the  company  to  Dodge  imder  a 
similar  loan  agreement.  Under  the  1003 
agreement  the  policy  was  delivered  to  the 
company  and  it  had  remained  in  the  com- 
pany's possession  at  the  Home  Office.  But 
when  the  loan  agreement  here  in  question 
was  made,  nothing  was  done  in  New  York 
except  to  examine  and  file  the  papers  and  to 
make  the  calculations  and  entries.  No  dis- 
cretion was  exercised  there  by  the  company's 
official.  By  the  terms  of  the  policy  the  com- 
pany had  already-  assented  to  the  amount 
nominally  advanced  as  a  loan  and  to  the 
rate  of  interest  to  be  charged.  The  functions 
exercised  by  the  officials  at  New  York  were 
limited  to  determining  whether  the  calcula- 
tions were  correct  and  whether  papers  were 
properly  executed  and  filed. 

These  acts  so  done  by  the  company  at  ita 
Home  Office  in  connection  with  the  loan  agree- 
ment were  similar  in  character  to  those  per- 
formed when  the  policy  was  written.  The 
application  for  the  policy  addressed  to  the 
company  at  its  Home  Office  was  likewise  de- 
livered at  the  Missouri  Clearing  House  and 
forwarded  to  the  Home  Office.  The  applica- 
tion was  considered  and  accepted  in  New 
York.  The  policy  was  executed  there.  It 
provided  that  the  premiums  and  the  insurance 
should  be  payable  there.  But  such  act^  did 
not  prevent  the  policy  being  held  to  be  a. 
Missouri  contract.  Equitable  L.  Assur.  Soc. 
[381]  V.  Clements,  supra;  Northwestern  Mut. 
L.  Ins.  Co.  V.  McCue,  223  U.  S.  234,  32  S.  Ct. 
220,  66  U.  8.  (L.  ed.)  419,  38  L.R.A.(N.S.) 
67.  Even  if  the  loan  agreement  be  treated 
as  an  independent  contract,  it  should,  if  facts 
are  allowed  to  control,  be  held  to  have  been 
made  in  Missouri.  But  the  loan  agreement 
was  not  an  independent  contract;  nor  is  it 
to  be  treated  as  a  modification  of  the  original 
contract.  It  was  an  act  contemplated  by  the 
policy  and  was  subsidiary  to  it,  as  an  inci- 
dent thereof.  What  was  done  by  the  officials 
at  the  Home  Office  was  not  making  a  New 
York  contract,  but  performing  acts  imder 
a  Missouri  contract. 

JSeowtd:  What  is  the  effect  of  the  provi- 
sion in  the  loan  agreement  that  it  shall  be* 
deemed  to  have  been  made  in  New  York? 
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The  proTision   'That  the  application  for 
said  loan  was  made  to  said  company  at  its 
Home  OflSce  in  the  City  of  New  York,  was 
accepted,  the  money  paid  by  it,  and  this  agree- 
ment made   and   delivered  there;    that   said 
principal  and   interest   are  payable  at   said 
Home  Office,  and  that  this  contract  is  made 
under  and  pursuant  to  the  laws  of  the  State 
of  New  York,  the  place  of  said  contract  being 
said  Home  Office  of  said  company"  is  inopera- 
tive.    For   acts  essential  to  the  making  of 
any  agreement  involving  a  pledge  of  the  policy 
were  done  by  Dodge,  by  the  beneficiary,  and 
by  the  company's  agent  in  Missouri  and  were 
subject  to  the  prohibition  of  a  statute  of  that 
State  which  prevented  the  operation  there  of 
inconsistent  New  York  laws.     If  the  laws  of 
Missouri  and  of  New  York  had  left  the  par- 
ties free  to  contract  insurance  on  such  terms 
as  they  pleased,  they  might  with  effect  have 
elected  to  be  bound  by  the  law  of  the  State 
of  their   preference,   whatever  the  place  of 
the  contract ;  in  doing  so,  they  would  in  effect 
have  specified  terms  of  the  contract.     But 
provisions  in  contracts  for  incorporating  the 
laws  of  a  particular  State  are  inoperative,  so 
far  as  the  law  agreed  upon  is  inconsistent 
with  the  law  of  the  [382]  State  in  which  the 
contract  is  actually  made.    Mutual  L.  Ins.  Go. 
V.  Hill,  193  U.  S.  551,  554,  24  S.  Ct.  538,  48 
U.  S.  (L.  ed.)  788;  Supreme  Lodge  v,  Meyer, 
198  U.  S.  508,  25  S.  Ct.  754,  49  U.  S.  (L.  ed.) 
1146.     Where  the  validity  of  a  provision  is 
dependent  upon  the  place  in  which  the  con- 
tract is  made,  the  actual  facts  alone  are  sig- 
nificant.    Persons  resident  in  Missouri,  who 
enter   there   into   a   contract   which   is   spe- 
cifically controlled  by  the  laws  of  that  State, 
cannot,  by  agreeing  that  a  modification  incon- 
sistent with  the  requirements  of  the  Missouri 
law  shall  be  deemed  to  have  been  made  else- 
where, escape  the  prohibition  of  the  Missouri 
statute.    The  fact  that  one  of  the  parties  to 
the    contract    is    a    corporation    and    hence 
capable  of  having  a  residence  also  in  another 
State,  and  that  some  acts  in  connection  with 
the  contract  were  done  by  it  there,  does  not 
affect  the  result.     The  company,  although  a 
foreign  corporation,  was,  for  this  purpose, 
a  resident  of  Missouri,  or  at  least,  was  pres- 
ent in  Missouri.     Barrow  Steamship  Co.  t. 
Kane,  170  U.  S.  100,  18  S.  Ct.  526,  42  U.  8. 
(L.  ed.)  964;  Dunlop  Pneumatic. Tyre  Co.  v.. 
Actien-Gesellschaft,    etc.     [1902]     1    K.    B. 
(Eng.)    342. 

Third:  Even  if  the  rules  ordinarily  ap- 
plied in  determining  the  place  of  a  contract 
required  this  court  to  hold,  as  a  matter  of 
general  law,  that  the  loan  agreement  was 
made  in  New  York,  it  would  not  necessarily 
follow  that  the  Missouri  statute  was  uncon- 
stitutional, because  it  prohibited  giving  effect 
in  part  to  the  loan  agreement.  There  is  no 
constitutional  limitation  by  virtue  of  which 


a  statute  enacted  by  a  State  in  the  exercise 
of  the  police  power  is  necessarily  void,  if,  in 
its  operation,  contracts  made  in  another  State 
may  be  affected.     Emery  ▼.   Burbank,   163 
Mass.  326,  39  N.  E.  1026,  47  Am.  St.  Rep. 
466,  28  L.R.A.  57;  Hervey  ▼.  Rhode  Island 
Locomotive  Works,  93  U.  S.  664,  23  U.  8. 
(L.  ed.)   1003.    The  test  of  constitutionality 
to  be  applied  here  b  that  commonly  applied 
when  the  validity  of  a  statute  limiting  the 
right  of  contract  is  questioned,  tiamely:     Is 
the  subject-matter  within  the  reasonable  scope 
of  regulation?    Is  the  end  [383]  legitimate? 
Are  the  means  appropriate  to  the  end  sought 
to  be  obtained?    If  so,  the  act  must  be  sus- 
tained, unless  the  court  is  satisfied  that  it  is 
clearly  an  arbitrary  and  unnecessary  inter- 
ference with  the  right  of  the  individual  to  his 
personal  liberty.     Here  the  subject  is  insur- 
ance; a  subject  long  recognized  as  being  with- 
in the  sphere  of  regulation  of  contracts.    The 
specific  end  to  be  attsfined  was  the  protection 
of  the  net  valtie  of  insurance  policies  by  pro- 
hibiting provisions  for  forfeiture;  an  incident 
of  the  insurance  contract  long  recognized  as 
requiring  regulation.    The  means  adopted  was 
to  prescribe  the  limits  within  which  the  par- 
ties might  agree  to  dispose  of  the  net  value 
of  the  policy  otherwise  than  by  commutation 
into  extended  insurance;  a  means  commonly 
adopted  in  nonforfeiture  laws,  only  the  spe- 
cific  limitation   in   question   being  unusual. 
The  insurance  policy  sought  to  be  protected 
was  a  contract  made  within  the  State  between 
a  citizen  of  the  State  and  a  foreign  corpora- 
tion also  resident  or  p^esent  there.    The  pro- 
tection was  to  be  afforded  while  the  parties 
80   remained   subject  to  the  jurisdiction  of 
the  State.    The  protection  was  accomplished 
by  refusing  to  permit  the  courts  of  the  State 
to  give  to  acts  done  within  it  by  such  resi- 
dents (Dodge  did  no  act  elsewhere),  the  effect 
of  nullifying  in  part  that  nonforfeiture  pro- 
vision, which  the  legislature  deemed  necessary 
for  the  welfare  of  the  citizens  of  the  State 
and  for  their  protection  against  acts  of  insur- 
ing corporations.     The  statute  does  not  in- 
validate any  part  of  the  loan ;  it  leaves  intact 
the  ordinary  remedies  for  collecting  debts. 
The  statute  merely  prohibits  satisfying  a  part 
of  the  debt  out  of  the  reserve  in  a  manner 
deemed  by  the  leigslature  destructive  of  the 
protection   devised   against   forfeiture.     The 
provision  may  be  likened  to  homestead  and 
exemption  laws  by  which  creditors  are  limited 
in  respect  to  the  property  out  of  which  their 
claims  may  be  enforced.    When  the  New  York 
Life  Insurance  Company  sought  and  obtained 
[384]   permission  to  do  business  within  the 
State,  and  when  the  policy  in  question  and  the 
loan  agreement  were  entered  into,  this  stat- 
ute was  in  existence  and  was  of  coarse  known 
to  the  company.    It  has  no  legal  ground  of 
complaint,  when  the  Missouri  courts  refuse 
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to  give  to  the  loan  agreement  effect  in  a  man- 
ner and  to  an  extent  inconsistent  with  the 
express  prohibition  oi  the  statute.  The  sig- 
nificance of  the  fact  that  this  suit  was 
brought  in  a  Missouri  court  must  not  be 
overlooked.  See  Bond  v.  Hume,  243  U.  S.  15, 
37  S.  Ct.  366,  61  U.  8.  (L.  ed.)  565;  Union 
Trust  Co.  ▼.  Grosman,  245  U.  S.  (L.  ed.) 
412,  38  8.  Ct.  147. 

New  York  L.  Ins.  Co.  ▼.  Head,  supra,  fur- 
niflhes  no  support  for  the  contention  made 
by  the  company  here.  The  facts  differ  widely 
in  the  two  cases.  There  the  insured  was  not 
a  citizen  or  resident  of  Missouri  and  does 
not  appear  ever  to  have  been  within  the  State 
except  at  the  time  when  the  applicaticm  was 
made  and  the  policy  delivered.  Here  the  in- 
sured was  at  all  times  a  citizen  and  resident 
of  the  State.  There  the  insured  had  assigned 
the  policy  to  his  daughter,  who  was  a  citizen 
of  New  Mexico  and,  so  far  as  appears,  had 
never  been  within  the  State  of  Missouri.  Here 
the  insured  remained  the  owner  of  the  policy. 
There  the  loan  agreement  was  made  by  the 
assignee,  a  stranger  to  the  policy;  and  the 
assignment  being  accepted  and  acted  upon  by 
the  company  resulted  in  a  novation  of  the 
contract.  Here  the  loan  agreement  was  made 
by  the  insured.  There  every  act  in  any  way 
connected  with  the  loan  agreement,  whether 
performed  by  the  company  or  by  the  assignee 
(the  insured  performed  none)  was  performed 
in  some  State  or  Territory  other  than  Mis- 
souri. Here  every  act  was  performed  in  Mis- 
souri except  as  above  stated.  If  this  court 
had  lield  constitutional  the  statute  of  Mis- 
souri as  construed  by  its  Supreme  Court  in 
that  State,  it  would  have  sanctioned,  not 
regulation  by  the  State  of  the  insurance  of 
its  citizens,  but  an  arbitrary  interference  by 
one  State  with  the  rights  [385]  of  citizens  of 
other  States.  On  the  other  hand,  to  sustain 
the  contention  made  by  the  company  in  this 
case  would  deny  to  a  State  the  full  power  to 
protect  its  citizeps  in  respect  to  insurance,  a 
power  which  has  been  long  and  beneficently 
exercised.  For  the  power  to  protect  will  be 
seriously  abridged,  if  it  is  held  that  the  State 
of  Missouri  cannot  constitutionally  prohibit 
those  who  are  its  citizens  and  corporations 
within  its  jurisdiction  from  contracting  them- 
Mlves  out  of  the  limitations  imposed  by  its 
legislatore,  in  the  exercise  of  the  police  power, 
upon  the  contracts  actually  made  within  the 
State.  And  unless  it  is  so  abridged,  the  Mis- 
souri nonforfeiture  law,  as  applied  to  the 
facts  of  this  case,  cannot  be  held  invalid. 

Nor  does  Allgeyer  ▼.  Louisiana,  166  U.  S. 
578,  17  Sup.  Ct.  427,  41  U.  S.  (Lw  ed.)  832, 
famish  rapport  to  the  company's  contention, 
^ilgeyer,  a  citizen  and  resident  of  Louisiana^ 
k»d  made  in  New  York,  with  a  corporation 
organized  and  doing  business  there,  an  open 
contract  for  marine  insurance  to  cover  cotton 
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to  be  purchased  and  shipped.  Shipments  to 
be  covered  were  required  to  be  reported  by 
letter  addressed  to  the  company  at  New  York. 
Allgeyer  mailed -in  Louisiana  such  a  letter 
addressed  to  New  York  City.  A  Louisiana 
statute  made  it  a  crime  for  anyone  to  do  any 
act  to  eflect  insurance  in  any  marine  insur- 
ance company  which  had  not  established  & 
place  of  business  within  the  State  and  ap- 
pointed an  authorized  agent  upon  whom  proc- 
ess might  be  served.  The  insurance  company 
there  referred  to  had  not  been  authorized  to 
do  business  in  Louisiana  and  actually  did  no 
business  there.  Allgeyer  was  sentenced  for 
mailing  the  letter.  Tliis  court  held  that  the 
statute  was  unconstitutional  as  construed  by 
the  state  court,  because  it  denied  to  a  citizen 
of  the  United  States  rights  guaranteed  by  the 
Fourteenth  Amendment. 

But  the  case  did  not  require  the  court  to 
decide  whether  a  State  could  prohibit  its 
citizens  from  making  contracts  with  corpora- 
tions organized  under  the  laws  of  and  doing 
[386]  business  in  another  State;  nor  whether 
the  contract  there  involved  had  been  made  in 
New  York;  nor  whether  it  was  valid.  And  it 
did  not  in  fact  decide  any  of  those  questions ; 
for  they  were  not  in  issue.  It  was  admitted 
(a)  that  the  contract  there  involved — ^the 
open  insurance  policy — had  been  made  in  New 
York  and  (b)  that  it  was  valid.  The  only 
question  presented  to  this  court  was  whether 
the  State,  in  order  more  effectually  to  enforce 
its  foreign  corporations  act,  could  prohibit  its 
citizens  from  doing,  within  the  State,  certain 
acts  which  were  essential  to  the  enjoyment 
of  rights  secured  by  such  a  valid  contract 
made  without  the  State.  In  the  paragraph 
near  the  close  of  the  opinion  (p.  503)  this  is 
pointedly  expressed: 

"In  such  a  case  aa  the  facts  here  present 
the  policy  of  the  State  in  forbidding  insurance 
companies  which  had  not  complied  with  the 
laws  of  the  State  from  doing  business  within 
its  limits  cannot  be  so  carried  out  as  to 
prevent  the  citizen  from  writing  such  a  letter 
of  notification  as  was  written  by  the  plain- 
tiffs in  error  in  the  State  of  Louisiana,  when 
it  is  written  pursuant  to  a  valid  contract 
made  outside  the  State  and  with  reference  to 
a  company  which  is  not  doing  business  within 
its  limits." 

The  more  elaborate  discussion  which  pre- 
ceded this  paragraph  makes  clear  the  ground 
of  the  decision. 

"In  the  case  before  us  the  contract  was 
made  beyond  the  territory  df  the  State  of 
Louisiana,  and  the  only  thing  that  the  facts 
show  was  done  within  that  State  was  the 
mailing  of  a  letter  of  notification,  as  above 
mentioned,  which  was  done  after  the  princi- 
pal contract  had  been  made."     (P.  587.) 

"In  this  case  the  only  act  which  it  is 
claimed  was  a  violation  of  the  ttatuto  in  quea- 
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tion  consisted  in  sending  the  letter  through 
the  mail  notifying  the  company  of  the  prop- 
«rty  to  be  covered  by  the  policy  already  de- 
livered. We  have  then  a  contract  which  it  is 
conceded  was  made  [387]  outside  and  beyond 
the  limits  of  the  jurisdiction  of  the  State 
of  Louisiana,  being  made  and  to  be  per- 
formed withia  the  State  of  New  York,  where 
the  premiums  were  to  be  paid  and  losses,  if 
Any,  adjusted.  The  letter  of  notification  did 
not  constitute  a  contract  made  or  entered  into 
within  the  State  of  Louisiana.  It  was  but 
the  performance  of  an  act  rendered  necessary 
hy  the  provisions  of  the  contract  already  made 
between  the  parties  outside  of  the  State.  It 
was  a  mere  notification  that  the  contract  al- 
ready in  existence  would  attach  to  that  par- 
ticular property.  In  any  event,  the  contract 
was  made  in  New  York,  outside  of  the  juris- 
•diction  of  Louisiana,  even  though  the  policy 
w^as  not  to  attach  to  the  particular  property 
until  the  notification  was  sent.*'     (P.  588.) 

"It  was  a  valid  contract,  made  outside  of 
the  State,  to  be  performed  outside  of  the 
State,  although  the  subject  wds  property  tem- 
porarily within  the  State.  As  the  contract 
was  valid  in  the  place  where  made  and  where 
it  was  to  be  performed,  the  party  to  the  con- 
tract upon  whom  is  devolved  the  right  or  duty 
to  send  the  notification  in  order  that  the 
insurance  provided  for  by  the  contract  may 
attach  to  the  property  specified  in  the  ship- 
ment mentioned  in  the  notice,  must  have  the 
liberty  to  do  that  act  and  to  give  that  notifi- 
cation within  the  limits  of  the  State,  any 
prohibition  of  the  state  statute  to  the  con- 
trary notwithstanding.  The  giving  of  the 
notice  is  a  mere  collateral  matter;  it  is  not 
the  contract  itself,  but  is  an  act  performed 
pursuant  to  a  valid  contract  which  the  State 
had  no  right  or  jurisdiction  to  prevent  its 
citizens  from  making  outside  the  limits  of  the 
State."     (P.  592.) 

Fourth:  Furthermore,  the  right  of  citizens 
of  the  United  States  which  the  Allgeyer  case 
sustained  "is  the  liberty  of  natural,  not  arti- 
ficial persons."  Northwestern  Nat.  L.  Ins. 
-Co.  V.  Riggs,  supra,  p.  255.  While  a  State 
may  not  (except  in  the  reasonable  exercise 
of  the  police  [388]  power)  impair  the  freedom 
of  contract  of  a  citizen  of  the  United  States, 
"it  can  prevent  the  foreign  insurers  from 
sheltering  themselves  under  his  freedom." 
Nutting  V.  Massachusetts,  183  U.  S.  553,  558, 
22  S.  Ct.  238,  46  U.  S.  (L.  ed.)  324;  South 
-Carolina  Ins.  Go.  v.  McMaster,  237  U.  S.  63, 
35  S.  Ct,  504,  59  U.  S.  (L.  ed.)  839.  The 
insurance  company  cannot  be  heard  to  object 
that  the  Missouri  statute  is  invalid,  because 
it  deprived  Dodge  of  rights  guaranteed  to 
natural  persons,  citizens  of  the  United  States. 
Erie  R.  Co.  v.  Williams,  233  U.  S.  685,  705, 
34  S.  Ct.  761,  58  U.  S.  (L.  ed.)  1155,  51 
Ii.R.A.(N.S.)  1097;  Jeffrey  Mfg.  Co.  v.  Blagg, 


236  U.  S.  671,  676,  36  8.  Ct  167,  69  U.  a 
(L.  ed.)  364. 

In  my  opinion  the  decision  of  the  Spring- 
field Court  of  Appeals  should  be  affirmed. 

Messrs.  Day,  Pitney  and  Clarke,  JJ.,  con- 
cur in  this  dissent. 


HOTIL 

The  reported  case  recognizes  the  general 
rule  that  an  insurance  contract  is  governed 
by  the  law  of  the  place  where  it  is  made, 
and  holds  that  it  applies  to  a  policy  issued 
to  a  resident  of  a  state  by  a  foreign  insur- 
ance company  licensed  to  do  business  in  that 
state.  The  court,  however,  declares,  four  jus- 
tices dissenting,  an  important  qualification  of 
that  rule,  holding  that  in  such  case  if  the 
insured  thereafter  makes  an  agreement  direct 
with  the  home  office  of  the  insurer  whereby 
the  insiurance  contract  is  modified,  that 
agreement  is  governed  by  the  law  of  the  cor- 
porate domicil  and  a  statute  of  the  domicil  of 
the  insured  has  no  effect  on  it.  Applying  that 
doctrine,  a  loan  agreement  between  a  New 
York  insurance  company  and  a  resident  of 
Missouri,  whereby  in  case  of  a  default  the 
surrender  value  of  the  policy  is  to  be  applied 
to  the  payment  of  the  loan,  is  held  not  to  be 
affected  by  a  Missouri  statute  requiring  that 
the  net  value  of  a  policy  at  the  time  of  a  de- 
fault shall  be  applied  to  give  to  the  insured 
extended  insurance.  For  a  discussion  of  what 
law  governs  an  insurance  contract,  see  the 
notes  to  McElroy  v.  Metropolitan  L.  Ins. 
Co.  19  Ann.  Cas.  28;  Haas  v.  Mutual  L.  Ins. 
Co.  Ann.  Cas.  191 3B  919;  and  Grevenig  v. 
Washington  L.  Ins.  Co.  104  Am.  St.  Rep.  474. 
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Appeal  and  Ewor  «-  Seope  of  Review 
—  Weight  «f  BTidemee* 

l^e  weight  to  be  ^iven  to  evidence  eub- 
mitted  to  a  jury  whose  finding  of  fact  has 
heem  approved  by  the  trial  and  appellate 
courts  cannot  be  inquired  into  in  the  supreme 
court  where  evidence  in  the  record  fairly 
supports  the  verdict. 
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^hiaraAty  <—  Constmotion  —  Oontinuing 
or  LiiiLlted.. 

Where  a  written  guaranty  shows  that  the 
parties  look  to  a  future  course  of  dealing  or  a 
^succession  of  credits,  it  is  generally  considered 
a  continuing  guaranty. 

[See  note  at  end  of  this  case.] 

Same. 

A  guaranty,  reciting  that  the  principal  had 
given  an  order  to  the  guarantee  for  the  manu- 
facture of  goods  and  expected  in  future  to 
give  other  orders,  and  agreeing,  in  considera- 
tion that  the  guarantee  would  manufacture 
and  deliver  all  such  goods  to  the  principal  as 
required  "from  time  to  time,"  to  become 
surety  for  the  punctual  payment  by  the  prin- 
cipal of  all  money  "which  shall  become  due" 
for  goods  ''which  haye  been  or  shall  hereafter 
be  ordered"  by  the  principal,  etc,  ia  a  con- 
tinuing guaranty. 

[See  note  at  end  of  this  case.] 

limitatKm  as  to  Aaaovnt  —  Conatrao- 

tioa. 

In  a  guaranty  of  prompt  payment  for  goods 
to  be  ordered,  the  effect  of  a  provision  to  make 
up  deficiency  in  such  payment  not  exceeding 
$5,000  H  not  that  the  guarantors  shall  be 
liable  only  if  the  goods  ordered  and  delivered 
shall  not  exceed  in  value  $5,000,  but  that 
their  liability  shall  be  limited  to  that  amount. 

Admiasioiia  and  Deelarations  ^  Deola- 
vatlona  of  Principal  — >  Admissibility 
-against  Guarantor. 

Generally,  where  the  declarations  or  admis- 
sions of  the  principal  are  made  in  the  course 
of  the  performance  of  the  business  for  which 
guarantor  is  bound,  they  are  evidence  against 

Guarantor,  but  his  subsequent  declarations, 
aving  no  direct  connection  with  his  acts  in 
the  business  guaranteed,  will  not  bind  the 
guarantor.  ^ 

llame. 

Statements  or  admissions,  to  be  competent 
against  guarantors,  should  be  made  aurine 
the  continuance  of  the  interest  involved,  and 
not  after  that  interest  has  ceased. 

'Conrts  —  Opinions  —  Diotnm. 

The  expression  of  opinion  upon  a  point  in  a 
-case  deliberately  passed  upon  by  the  court 
should  be  held  as  judicial  dictum  rather  than 
mere  obiter. 

Adadssions  and  Declarations  —  Adniis- 
sicns  of  Principal  •-  Admissibility 
against  Guarantor. 

'  In  a  suit  on  guaranty  of  a  corporation's 
indebtedness,  admissions  as  to  the  amount 
owed  by  the  corporation  to  the  guarantee, 
made  by  the  president  and  general  manager 
in  charse  of  the  corporation's  business,  in 
tiie  regular  course  of  the  business,  and  being 
a  part  of  the  transactions  and  business  be- 
tween the  guarantee  and  the  corporation  to 
which  the  guaranty  contract  applied,  were 
competent  as  to  such  amount  against  the 
guarantors,  although  made  when  the  corpora- 
tion was  insolvent  to  the  knowledge  ox  the 
parties,  and  shortly  before  the  corporation 
was  thrown  into  bankruptcy  by  petition  of 
the  guarantee. 


Proof  of  Admission  —  Copy  of  Acconnt. 

Where  a  copy  of  an  account  is  admitted  to 
be  correct  by  a  party  whose  admissions  are 
binding,  such  copy  is  admissible  as  part  of 
the  admitted  transactions,  and  whether  or 
not  the  books  on  which  the  account  was  based 
were  accurately  kept  is  immaterial. 

Witnesses  —  Examination  <—  Refresh- 
ing Meaaory. 

While  a  witness  can  testify  only  to  such 
facts  as  are  within  his  knowledge  and  recol- 
lection, he  is  permitted  to  refresh  and  assist 
his  memory  by  the  use  of  a  written  instru- 
ment, memorandum,  or  entry  in  a  book,  and 
it  is  not  necessary  that  the  writing  should 
have  been  made  by  the  witness  himself,  or 
that  it  should  have  been  an  original  writing, 
nor  that  the  writing  thus  used  should  itself  he 
admissible  in  evidence,  provided  that  after 
inspecting  the  record  he  can  speak  to  the 
facts  from  his  own   recollection. 

Gnaranty  — *  Eridenoe  Skewing  Deliv- 
ery of  Goods  to  Debtor. 

In  action  on  a  guaranty  of  corporation's 
orders  for  goods,  evidence  is  hald  to  be  suffi- 
cient to  show  delivery  of  the  goods  to  the 
corporation,  and  its  failure  to  pay  for  them. 

Constmotion  of  Guaranty. 

While  contracts  of  guaranty  must  be  strict- 
ly construed,  they  must  be  construed,  like 
other  contracts,  according  to  the  intention  of 
the  parties. 

Corporations  — >  Cbange  of  Kame  ^  Ef- 
fect on  Prior  Gnaranty. 

Where  the  name  of  a  corporation,  the  prin- 
cipal in  a  continuing  guaranty  contract,  is 
changed,  but  the  same  president  continues  in 
charge,  and  guarantors  continue  as  stock- 
holder^,  directors,  and  officers,  and  the  stock- 
holders' vote  for  the  change  was  unanimous, 
the  change  does  not  relieve  the  guarantors 
from  their  liability. 

Affidavit  of  Merits  —  Amendment. 

Under  section  1,  c.  7,  Hurd's  Rev..  St. 
1915-16,  giving  power  to  permit  amendments 
for  furtherance  of  justice,  etc.,  an  amendment 
to  an  affidavit  of  merit,  which  is  essential 
to  the  proper  presentation  of  a  defense,  should 
be  permitted,  although  the  allowance  of  an 
amendment  under  this  section  is  largely  dis- 
cretionary with  the  trial  court,  and  an  amend- 
ment which  would  be  of  no  benefit  to  the 
party  seeking  it  need  not  be  allowed. 

Same. 

In  a  suit  on  guaranty,  the  refusal  to  per- 
mit an  affidavit  of  merit  to  be  amended  to 
categorically  deny  the  manufacture  and  deliv- 
ery of  articles  covered  by  the  guaranty,  in 
order  to  place  upon  plaintiff  the  burden  of 
proving  such  facts,  was  not  injurious  to  de- 
fendant, where  the  proot  in  the  record  showed 
that  plaintiff  had  delivered  such  goods  of 
value  exceeding  the  guaranteed  sunu 

Judicial  Notice  —  By  Appellate  Oovrt 
—  Rules  of  Court* 

The  rules  of  a  municipal  court  can  be  taken 
cognizance  of  on  an  appeal  to  the  supreme 
court  onlv  when  they  are  included  in  a  bill 
of  exceptions. 
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Appeal  and  Error  *  HarmleM  Error  — 
Right  Deoision  Based  on  Erroneous 
Reason. 

Where  the  decision  of  the  appellate  court 
is  correct,  the  fact  that  the  reasoning  of  the 
opinion  is  erroneous  does  not  affect  the  judg- 
ment when  it  comes  before  the  supreme  court 
for  consideration. 

Error  to  Appellate  Court,  First  District. 

Action  by  Scovill  Manufacturing  Company, 
plaintiff,  against  Ray  F.  Cassidy  et  al.,  de- 
fendants. Judgment  for  plaintiff  in  Munici- 
pal Court  of  Chicago:  Hopkins,  Judge. 
Judgment  affirmed  by  Appellate  Court.  De- 
fendants bring  certiorari.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

Vail  d  Vetie  and  Blum,  Wolfaohn  d  Blum 
for  plaintiffs  in  error. 

Francis  X  Busch,  Alfred  W.  Ora/ven  and 
Elmer  M,  lAessmcmn  for  defendant  in  error. 

[464]  Cabteb,  J. — ^This  was  an  action 
brought  in  the  municipal  court  of  Chicago 
by  defendant  in  error  against  plaintiffs  in 
error  as  guarantors  under  a  certain  contract. 
The  jury  returned  a  verdict  of  $6000  in  favor 
of  defendant  in  error,  upon  which  judgment 
was  entered.  On  appeal  to  the  Appellate 
Court  that  judgment  was  affirmed.  The  case 
was  brought  to  this  court  on  a  petition  for 
ceriioraH, 

During  the  latter  part  of  1906  the  Can- 
chester  Incandescent  Kerosene  light  and 
Heat  Company,  which  was  a  selling  and  dis- 
tributing company,  negotiated  with  defend- 
ant in  error,  a  manufacturing  company,  to 
furnish  it  a  special  burner  for  kerosene  lamps 
and  the  parts  used  in  connection  therewith. 
As  a  result  of  these  n^otiations  such  a  con- 
tract was  made  and  an  instrument  of  guar- 
anty was  executed  by  plaintiffs  in  error  at 
the  time  or  shortly  after  such  contract  was 
made,  reading  as  follows: 

Whereas,  Canchester  Incandescent  Kero- 
sene Light  and  Heat  Company,  located  in 
Chicago,  I]].,  desire  to  have  certain  articles 
manufactured  by  the  Scovill  Manufacturing 
Company,  a  corporation  duly  organized  and 
located  in  Waterbury,  Conn,  and  for  that 
[465]  purpose  has  given  the  Scovill  Manufac- 
turing Company  a  certain  order  for  the 
manufacture  of  said  articles  and  expect  in 
future  to  give  other  orders  for  the  manufac- 
ture of  other  articles. 

Now,  therefore,  the  imdersigned,  in  con- 
sideration that  the  Scovill  Manufacturing 
Company  will  accept  al  such  orders  and  will 
manufacture  and  deliver  all  such  goods  to 
the  said  Canchester  Incandescent  Kerosene 
light  and  Heat  Company  as  the  same  shall 
be  required  from  time  to  time,  do  hereby 
become  surety  for  the  punctual  payment  to 


the  said  Scovill  Manufacturing  Company  of 
all  money  which  shall  become  due  to  the  said 
company  by  reason  of  the  manufacture  and 
delivery  of  goods  which  have  been  or  shall 
hdreafter  be  ordered  by  the  said  Canchester 
Incandescent  Kerosene  Light  and  Heat  Com- 
pany, and  if  any  default  shall  be  made  in 
such  payment  or  parts  of  payment,  we  do 
covenant  and  agree  with  the  said  Scovill 
Manufacturing  Company  to  pay  the  said  oom-^ 
pany  on  demand  of  such  sum  or  sums  of 
money  as  shall  be  sufficient  to  make  up  sucU 
deficiency  and  fully  satisfy  the  terms  and 
conditions  of  any  order  or  orders  which  have 
been  or  shall  hereafter  be  given  to  the  said 
company  by  the  said  Canchester  Incandescent 
Kerosene  Light  and  Heal  Company  without 
requiring  any  notice  of  nonpayment  or  proof 
of  demand  being  made,  provided  that  the  sum 
required  to  make  up  said  deficiency  shall  not 
exceed  five  thousand  dollars  ($5000). 

Given  under  their  hand  and  seal  this  24th 
day  of  Dec.  1906. 

Bay  Fulton. 
Jacob  Alter. 

Witness:     Henry  8.  Blum,  D.  J.  Canchester. 

Ray  Fulton,  who  signed  this  guaranty,  is 
a  woman.    Before  this  trial  she  had  married 
a  man  by  the  name  of  Cassidy.     She  and 
the   other  guarantor.   Alter,   were   both   di- 
rectors and   stockholders  in  the  Canchester 
Company,  and  for  at  least  a  part  of  the  time 
involved  in  these  transactions  Mrs.  Cassidy 
was  secretary  and  treasurer  of  the  concern, 
and  Alter  was  vice-president.     The  Scovill 
Company  furni^ed  the  Canchester  Company 
under  the  first  order,  during  the  years  1909 
dnd  1910,  goods  valued  at  $7000.    In  March, 
190S,  the  Canchester  Incandescent  Kerosene 
Light  and  Heat  Company  changed  its  name- 
to    the    Canchester    Light    Company.      The- 
bumers  were  delivered  after  the  change  in 
name.     There  was  no  change  in  the  stock- 
holders or  officers  of  the  corporation  after 
the  name  was  changed.    A  second  order  (the 
exact    amount    in    value    of    thi<s   order    ift 
[466]  not  clear  from  the  record  but  appar- 
gently  it  was  more  than  |10,000)  was  given. 
In  March,  1910,  and  practically  all  of  the 
goods  were   manufactured  and  delivered  to 
the  Canchester  Company  before  its  failure, 
the  latter  part  of  January,  1912.     Previous 
to  this  last  mentioned  date  defendant  in  er» 
ror   accepted   another  order   from  the  Can* 
cheater   Company  for  the  manufacture  and: 
delivery  of  goods  worth  approximately  $600O» 
and  had  manufactured  about  $5000  of  the 
goods  but  had  delivered  none  of  them. 

Plaintiffs  in  error  both  testified  on  the 
trial  that  they  had  etated  to  Henry  W. 
Adams,  Jr.,  the  manager  of  defendant  in  er* 
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ror's  Chicago  office  and  who  accepted  the 
various  orders  for  these  goods  from  the  Can- 
chester  Company,  before  the  second  order  waa 
made,  that  they  would  not  be  responsible  as 
guarantors  for  more  than  the  first  order. 
Adams  denied  positively  that  they  had  made 
any  statements  of  that  kind  at  any  time  to 
him  or  that  he  had  talked  with  either  or 
both  of  them  with  reference  to  their  being  no 
longer  liable  under  the  guaranty  contract. 
The  weight  to  be  given  to  the  evidence,  when 
submitted  to  a  jury  and  when  their  finding 
of  fact  has  been  approved  by  the  trial  and 
Appellate  Courts,  cannot  be  inquired  into 
here.  No  question  can  be  raised  in  this*  court 
as  to  whether  one  witness  is  more  credible 
than  another  or  whether  the  preponderance 
of  the  evidence  i<9  against  the  verdict.  (Reit- 
er  V.  Standard  Scale,  etc.  Co.  237  111.  374, 
86  N.  E.  745;  Fesser  v.  Chicago,  etc.  R. 
Co.  267  111.  418,  108  N.  E.  709.  There  be- 
ing evidence  in  the  record  fairly  supporting 
the  verdict  on  this  point,  the  verdict  of  the 
jury  and  the  judgment  of  the  trial  court, 
affirmed  by  the  Appellate  Court  on  these 
questions  of  fact,  are  binding  on  us. 

Counsel  for  the  plaintiffs  in  error  also 
seek  to  limit  the  transaction  to  which  the 
guaranty  would  apply  to  the  first  order  of 
the  Canchester  Company  claiming  that  the 
wording  of  the  guaranty  contract  eo  limits 
it  There  is  some  conflict  in  the  authorities 
as  to  when  a  guaranty  is  a  continuing 
1467]  or  a  limited  one.  Where  by  the  terms 
of  the  written  guaranty  it  appears  that  the 
parties  look  to  a  future  course  of  dealing  or 
a  succession  of  credits  it  is  generally  con- 
sidered a  continuing  guaranty.  (Helena  First 
:N'at.  Bank  v.  Waddell,  74  Ark.  241,  4  Ann. 
Cas.  818,  note,  85  S.  W.  417 ;  14  Am.  k  Eng. 
£qc.  of  Law,  (2d  ed.)  1139.)  The  wording 
of  this  contract  indicates  clearly  that  it  was 
Intended  to  cover  not  only  the  order  that  had 
already  been  agreed  upon  by  defendant  in 
error  and  the  Canchester  Company,  but  fu- 
ture orders  of  the  same  nature.  Obviously, 
by  their  actions  plaintiffs  in  error  so  con- 
strued the  contract.  It  is  further  argued 
In  this  connection  that  the  guarantors  in- 
tended not  only  to  limit  their  liability  to 
(3000,  but  that  they  should  be  liable  only 
if  the  goods  ordered  and  delivered  should 
not  exceed  in  value  $5000.  This  argument 
seems  to  us  without  merit.  The  order  made 
at  the  time  this  contract  was  executed  was 
for  a  sum  in  excess  of  $5000.  Furthermore, 
under  the  wording  of  the  entire  contract  it 
^eems  clear  that  the  amount  of  the  guaranty 
was  a  limitation  upon  the  liability  of  the 
guarantors  and  not  upon  the  credit  to  be 
■extended.  The  reasoning  of  the  court  under 
a  somewhat  similar  guaranty  in  Taussig  v. 
Reid,  145  111.  488,  32  N.  E.  918,  36  Am.  St., 
^p.  504,  in  our  judgment  tends   strongly 


to  uphold  this  view.  The  cases  cited  and  re- 
lied on  by  counsel  for  plaintiffs  in  error  on 
this  point,  such  as  Hyan  v.  Shawneetown, 
14  111.  20;  and  Finney  v.  Condon,  86  111.  78, 
we  do  not  deem  in  point,  as  the  facts  and 
the  wording  of  the  contracts  under  considera- 
tion were  very  different  from  those  here. 

In  January,  1912,  Adams,  the  manager  of 
defendant  in  error,  was  seeking  to  collect 
money  on  account  of  goods  already  manu- 
factured and  delivered,  and  learned  then  if  not 
before,  that  the  Canchester  Company  was  in 
straitened  circumstances.     D.  J.  Canchester 
waa  then,  and  had  been  for  years,  the  president 
and  general  manager  of  the  Canchester  Com- 
pany, and  all  of  the  business  that  Adams 
had  done  for  defendant  in  error  with  the 
Canchester  Company  was  done  [468]  through 
him.    On  Sunday,  January  21,  1912,  at  Can- 
chester's  request,  Adams  and  Roblin,  the  latter 
the  Chicago  attorney  of  the  defendant  in  error, 
called  on  him  at  the  offices  of  the  Canchester 
Company  in  Chicago  to  talk  over  their  ac- 
count.    It  appears  from  the  testimony  of 
Adams  and  Roblin  (Canchester  did  not  testi- 
fy) that  this  interview  was  arranged  by  Can- 
chester not  only  to  talk  about  the  account 
with  defendant  in  error,  but  with  the  hope 
that  the  Scovill  Company,  being  the  princi- 
pal   creditor    of    the    Canchester    Company, 
might  be  willing  to  extend  further  credit  so 
as  to  tide  the  Canchester  Company  over  its 
difficulties.     Canchester  stated  to  them  dur-* 
ing  this  interriew  that  unless  his  company 
did  get  help  of  some  kind  it  would  have  to 
go  into  bankruptcy,  and  Adams  and  Roblin 
told  him,  before  the  interview  was  over,  they 
thought  that  was  the  proper  course  to  take. 
It  is  apparent  from  the  testimony  that  they 
did  not  encourage  him  in  any  way  in  think- 
ing that  the  defendant  in  error  would  fur- 
ther assist  the  Canchester  Company.    At  this 
interview  Adams  had  with  him  the  statement 
of  the  accoimt  between  defendant  in  error 
and  the  Canchester  Company  and  the  amount 
due  defendant  in  error,  and  they  discussed 
this  statement  and  the  amount  due.     The 
books  of  the  Canchester  Company  showing 
defendant  in  error's   account  were  brought 
out  and  examined  by  them,  and  Canchester 
stated  that  there  was  then  due  the  defend- 
ant in   error,  as   shown  by  the  books,  the 
sum  of  $13,670.13.     This  was  different  from 
the  amount  shown  to  be  due  on  the  state- 
ment of  account  by  the  defendant  in  error 
by  $48.     Canchester  stated  that  this  differ- 
ence was  doubtless  due  to  the  facts  that  the 
books  of  account  of  the  Canchester  Company 
had  not  been  fully  posted.    It  is  obvious  from 
a  reading  of  the  testimony  as  to  this  inter- 
view  that  the   parties   parted  without   any 
positive  understanding  as  to  what,   if  any, 
steps  should  be  taken  by  the  Canchester  Com- 
pany with  reference  to  going  into  bankruptcy. 
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or  what  should  be  done  by  either  company 
with  reference  to  the  balance  owed  by 
[469]  the  Canchester  Company  to  defendant 
in  error.  There  was  talk  during  this  inter- 
view of  the  Canchester  Company  going  into 
voluntary  bankruptcy,  but  it  appears  that  a 
few  day  latter  the  petition  in  bankruptcy 
was  filed  on  behalf  of  defendant  in  error  by 
its  attorney,  Roblin,  the  reason  for  this 
change  not  being  shown  in  the  record. 

It  is  strenuously  argued  by  counsel  for 
plaintiffs  in  error  that  Adams'  and  Koblin's 
testimony  concerning  Canchester's  admissions 
as  to  what  was  due  defendant  in  error  from 
the  Canchester  Company  was  improperly  ad- 
mitted in  evidence  over  their  objections. 
There  can  be  no  question,  under  the  authori- 
ties, Canchester  being  the  president  and  gen- 
eral manager  in  charge  of  the  business  of 
the  Canchester  Company,  that  his  admissions 
would  be  competent  against  the  Canchester 
Company  itself  as  to  the  amount  owed  by 
that  company  to  defendant  in  error,  as  those 
admissions  were  made  in  the  execution  of  the 
dutieR  imposed  upon  him  as  general  manager 
and  concerning  matters  which  were  within 
the  scope  of  his  authority.  (Chicago,  etc. 
K.  Co.  V.  Coleman,  18  111.  297;  68  Am.  Dec. 
544;  New  England  F.  etc.  Ins.  Co.  v.  Schett- 
ler,  38  111.  166;  Lake  Shore,  etc.  R.  Co.  v. 
Baltimore,  etc  R.  Co.  149  111.  272,  37  N.  E. 
91;  Carey  v.  Wolflf,  72  N.  J.  L.  510,  63  Atl. 
^70;  Paulson  Mercantile  Co.  v.  Seaver,  8  N. 
D.  215,  77  N.  W.  1001.)  .  The  general  rule  is, 
that  where  the  declarations  or  admissions 
of  the  principal  are  made  in  the  course  of 
the  performance  of  the  business  for  which 
the  surety  or  guarantor  is  bound,  they  are 
evidence  against  the  surety  or  guarantor,  but 
his  subsequent  declarations,  having  no  direct 
connection  with  his  acts  in  the  business  guar- 
anteed, will  not  bind  the  guarantor.  (2 
Brant  on  Suretyship  and  Guaranty  (3d  ed.) 
sees.  794,  798.)  Ordinarily,  where  the 
principal  is  not  a  party  to  the  suit,  his  dec- 
larations are  not  sidmissible  unless  they  are 
made  while  in  the  employment  in  which  the 
principaf  was  engaged.  The  statements  or 
admissions,  to  be  competent  against  the 
guarantors,  should  be  made  during  the  con- 
tinuance [470]  of  the  interest  involved  and 
not  after  that  interest  has  ceased.  (Jones  on 
Evidence  (2d  ed.)  sec.  238;  6  Ency.  of  Evi- 
dence, 298.)  This  court,  in  Swift  v.  Trustees 
of  Schools,  189  111.  584,  60  N.  E.  44,  held  that 
in  a  suit  upon  a  township  treasurer's  bond 
an  admission  by  him  that  he  owed  the  town- 
ship a  certain  amoimt  is  evidence  of  that 
fact,  not  only  against  him  but  against  his 
co-obligors.  This  case  was  quoted  with  ap- 
proval in  Swisher  v.  Deering,  204  111.  203, 
68  K.  E.  517,  where  the  action  was  against 
the  guarantor  alone,  and  it  was  there  held 
that  the  admission  of  the  principal,  in  a  suit 


upon  a  guaranty  contract,  as  to  the  amount 
due  and  owing  was  not  only  evidence  of  tlifr 
fact  as  against  the  principal  but  as  against 
the  surety,  notwithstanding  the  statement 
was  made  after  the  principal  had  gone  into 
bankruptcy. 

Counsel  for  plaintiffs  in  error  insist  that 
the  statement  in  this  last  case  that  such  an 
admission  would  be  binding  on  the  guarantor 
is  not  in  point  here  but  is  merely  dictum^ 
as  the  contract  specifically  provided  in  that 
case  that  the  written  acknowledgement  of 
the  principal  would  be  binding  on  the  guar- 
antor. We  do  not  think  the  rule  laid  down 
in  this  last  case  upon  the  question  here  in- 
volved was  dictum,  but  even  if  it  was,  it 
was  the  expression  of  opinion  upon  a  point 
in  a  case  deliberately  passed  upon  by  the 
court  and  should  be  held  as  judicial  dictum^ 
rather  than  mere  obiter.  Law  v.  Grommes,. 
158  111.  492,  41  K  E.  1080;  Rhoads  v.  Chi- 
cago, etc.  R.  Co.  227  111.  328, 10  Ann.  Cas.  Ill, 
81  N.  E.  371,  11  L.R.A.(N.S.)  623.  The 
conversation  between  Adams,  Roblin  and  Can- 
chester on  January  21,  1912,  and  the  admis- 
sion of  Canchester  as  to  the  amount  due  and 
owing,  were  clearly  a  part  of  the  transac- 
tions and  business  between  the  Canchester 
Company  and  the  defendant  in  error  to  whicli 
the  guaranty  contract  applied.  The  inter- 
ests of  the  principal,  the  Canchester  Com- 
pany, and  of  the  guarantors,  the  plaintiffs 
in  error  here,  as  to  the  guaranty  contract, 
in  legal  effect  were  the  same  as  they  had 
been  from  the  time  the  guaranty  contract 
was  executed.  The  admissions  were  made, 
according  to  the  testimony,  in  the  regular 
[471]  course  of  the  business  and  were  parts 
of  the  transactions  with  which  the  guarantors 
were  connected  by  their  contract.  Without 
question,  by  the  great  weight  of  authority 
these  admissions  were  competent  as  against 
plaintiffs  in  error  as  to  the  amount  due  and 
owing,  the  payment  of  which  to  the  extent 
of  $5000  they  had  guaranteed.  Jones  on 
Evidence  (2d  ed.)  sec.  238;  1  Elliott  on  Evi- 
dence, sec.  253;  Foster  v.  Gaston,  123  Ind. 
96,  23  N.  E.  1092;  Sanders  v.  Keller,  18 
Idaho  590,  111  Pac.  360;  U.  S.  v.  Cutter, 
2  Curt.  617,  26  Fed.  Gas.  No.  14,911 ;  Father 
Matthew,  etc.  Soc  v.  fltzwilliams,  84  Mo. 
406;  Brighton  Bank  v.  Smith,  12  Allen 
(Mass.)  243,  90  Am.  Dec.  144;  State  v.  New- 
ton, 33  Ark.  276;  McKim  y.  Blake,  130 
Mass.  593,  2  N.  £.  157 ;  2  Brandt  on  Surety, 
ship  and  Guaranty,  (3d  ed.)  sec.  798;  Hall 
V.  U.  S.  etc.  Guaranty  Co.  77  Minn.  24,  79 
N.  W.  590;  Ingle  v.  Collard,  1  Cranch  C. 
C.  134,  13  Fed.  Cas.  No.  7,042 ;  34  Cyc.  1643. 

What  has  been  said  with  reference  to  the 
admissions  of  Canchester  as  to  the  amount 
due  fully  answers  the  objections  of  counsel 
for  plaintiffs  in  error  as  to  the  admission 
of  a  copy  of  defendant  in  error's  account 
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taken  from  the  Ganchester  Company's  books, 
which  was  admitted  to  be  correct. by  Can- 
Chester  at  this  interview  between  himself, 
Adams  and  Roblin.  The  question  as  to 
whether  or  not  those  books  were  accurately 
kept  is  not  necessary  to  be  decided.  The 
books  were  not  admitted  in  evidence  but  only 
a  copy  of  the  account,  which  Canchester  ad- 
mitted to  be  correct,  and  these  admissions 
were  a  part  of  the  transactions  here  in  ques- 
tion and  were  admissible  against  the  plain- 
tiffs in  error. 

Counsel  for  plaintiffs  in  error  also  o()ject 
to  certain  testimony  of  Adams  given  after 
he  had  refreshed  his  recollection  from  an 
order  book  kept  in  the  defendant  in  error's 
office  in  Chicago.  The  book  itself  was  not 
introduced  or  offered.  Some  of  the  entries 
were  made  by  Adams  himself  and  other  en- 
tries apparently  under  his  direction.  The 
material  point  of  the  evidence  was  whether 
certain  goods,  the  payment  of  which  has  been 
guaranteed  by  the  plaintiffs  in  [472]  error, 
had  been  delivered  to  the  Canchester  Com- 
pany. A  witness  can  testify  only  to  such 
facts  as  are  within  his  knowledge  and  recol- 
lection, but  he  i<9  permitted  to  refresh  and 
assist  his  memory  by  the  use  of  a  written 
instrument,  memorandum  or  entry  In  a  book, 
and  it  is  not  necessary  that  the  .writing 
should  have  been  made  by  the  witness  him- 
self or  that  it  should  have  been  an  original 
^^ii>g»  provided  that  after  inspecting  the 
record  he  can  speak  to  the  facts  from  his 
own  recollection.  Neither  is  it  necessary 
that  the  writing  thus  used  should  itself  be 
admissible  in  evidence.  (1  Greenleaf  on  Evi- 
dence (15th  ed.)  sec.  436;  Jones  on  Evi- 
dence (2d  ed.)  sees.  877,  878;  5  Chamber- 
layne'fl  Modem  Law  of  Evidence,  sec.  3507; 
40  Cje,  2462;  Miner  v.  Phillips,  42  111.  123.) 
Adams,  after  refreshing  his  recollection,  was 
able  to  testify  as  to  the  months  in  which 
the  goods  were  delivered  although  he  could 
not  give  the  exact  date.  But  the  exact  date 
was  not  material,  the  only  question  being 
whether  the  goods  were  delivered  before  the 
Canchester  Company  went  into  bankruptcy, 
and  it  is  manifest  from  reading  Adams'  testi- 
mony that  he  could  testify  to  those  facts  in- 
dependently of  any  refreshening  of  his  recol- 
lection from  the  book  itself. 

Counsel  for  plaintiffs  in  error  further  argue 
that  the  liability  of  their  clients  was  not 
satisfactorily  proved  on  the  trial.  The  rec- 
ord shows,  without  contradiction,  that  the 
only  business  for  which  plaintiffs  in  error 
were  sought  to  be  held  liable  to  the  defend- 
ant in  error  for  the  Canchester  Company  was. 
the  manufacture,  sale  and  delivery  to  it  of 
a  special  burner.  The  evidence  shows  that 
three  orders  from  the  Canchester  Company 
were  accepted  by  defendant  in  error;  that 
the  goods  in  the  first  order  were  all  delivered 


and  apparently  all  paid  for;  that  the  goods 
in  the  second  order  were  manufactured  and 
practically  all  delivered  to  the  Canchester 
Company  before  it  went  into  bankruptcy,  and 
that  the  third  order  had  been  placed  long 
before  the  failure  and  most,  of  the  goods 
manufactured,  but  none  of  them  delivered^ 
£473]  before  that  date.  An  item  of  $2000 
for  tools  and  one  for  $75  for  loan  were  paid 
by  the  Canchester  Company  shortly  after 
they  were  charged,  and  neither  of  those  item& 
enters  into  the  claim  on  account  of  Which 
plaintiffs  in  error  are  held  liable.  The  whole 
item  of  $13,670.13,  the  balance  Canchester 
admitted  his  company  owed  defendant  in  er- 
ror on  January  21,  1912,  was  for  burners- 
manufactured  and  delivered  by  defendant  in- 
error  to  the  Canchester  Company.  No  evi- 
dence was  offered  on  behalf  of  plaintiffs  in 
error  in  any  way  attempting  to  deny  the 
manufacture  and  delivery  of  the  goods  as 
admitted  by  Canchester.  Indeed,  both  plain- 
tiffs in  error  testified  that  the  goods  included 
in  the  first  order  were  delivered,  and,  as  we 
understand  the  testimony,  they  knew  the 
goods  were  being  delivered  on  the  second  or- 
der. In  seeking  to  avoid  their  liability  on 
the  second  order  they  testified  they  had  posi- 
tively told  Adams  before  the  second  order 
was  accepted  by  defendant  in  error  that  they 
would  not  be  responsible  for  any  further 
guaranty.  It  is  true  that  the  burden  was  on 
defendant  in  error  to  show  that  the  goods 
had  been  manufactured  and  delivered  and  the 
amount  that  was  still  due  in  order  to  prove 
the  liability  of  plaintiffs  in  error,  but  the 
evidence  in  the  record  was  ample  to  show 
not  only  the  manufacture  and  delivery  of 
these  goods  to  the  Canchester  Company  but 
the  failure  of  said  company  to  pay  for  them, 
and  therefore  on  those  .points  fully  justified 
the  verdict  and  judgment  against  the  plain- 
tiffs in  error.  Moreover,  these  were  contro- 
verted questions  of  fact,  and  on  such  facts- 
the  judgment  of  the  Appellate  Court  affirm- 
ing the  judgment  of  the  trial  court  is  bind- 
ing here. 

Counsel  for  plaintiffs  in  error  further  ar- 
gue that  the  change  of  the  corporate  name 
in  March,  1908,  from  the  Canchester  Incan> 
descent  Kerosene  Light  and  Heat  Company 
to  the '  Canchester  Light  Company  relieved 
the  guarantors  from  all  liability  and  obli- 
gation thereafter.  While  the  decisions 
hold  that  contracts  of  guaranty  must  be 
[474]  strictly  construed  (John  A.  Tolraan 
Co.  V.  Rice,  164,  111.  255,  45  N.  E.  496),  and 
cannot  be  changed  without  the  guarantor's 
consent,  they  must  be  construed  like  any 
other  contract, — that  is,  according  to  the  in- 
tention of  the  parties.  (Harburg  v.  Kumpf, 
151  Mo.  16,  52  S.  W.  19;  Shreffler  v.  Nadel- 
hoffer,  133  111.  536,  25  N.  E.  630,  23  Am. 
St.  Rep.  626;  Barclay  v.  Warne,  143  111.  19^ 
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32  N.  E.  175;  Swisher  v.  Deering,  supra.) 
Where  the  guaranty  is  a  continuing  one,  a 
change  simply  in  the  name  of  a  corporation 
has  been  held  not  to  aifect  the  guaranty. 
(City  Nat.  Bank  v.  Phelps,  97  N.  Y.  44, 
49  Am.  Rep.  ^13;  see  also  People  v.  Backus, 
117  N.  Y.  196,  22  N.  E.  769 ;  Springfield  Light- 
ing  Co.  V.  Hobart  (Mo.)  68  S.  W.  842;  1 
Parsons  on  Contracts  (4th  ed.)  *507;  Rousb 
V.  King,  74  S.  C.  251,  54  S.  E.  615.)  After 
as  before  the  change  of  name  the  Canchester 
Company  continued  in  the  same  business  and 
Canchester  continued  to  have  charge  of  its 
affairs.  Plaintiff  in  error  Cassidy  continued 
as  a  stockholder  and  director  and  as  secre- 
tary-treasurer. Plaintiff  in  error  Alter  con- 
tinued as  vice-president,  stockholder  and  di- 
rector. All  the  stockholders  of  the  company, 
including  plaintiffs  in  error,  voted  in  favor 
of  the  change.  Plaintiff  in  error  Cassidy 
signed  the  certificate  of  change  of  name  as 
secretary  of  the  company.  Under  the  rea- 
soning of  this  court  in  Chicago  Title,  etc. 
Co.  V.  Zinser,  264  111.  31,  Ann.  Cas.  1915D 
931,  105  N.  E.  718,  plaintiffs  in  error  entered 
into  this  contract  of  guaranty  for  the  cor- 
poration with  a  knowledge  of  the  statute 
which  allowed  a  corporation  to  change  its 
name  and  the  objects  for  which  it  was  origi- 
nally formed.  TTie  guaranty  contract,  as  we 
have  stated,  was  clearly  a  continuing  one. 
They  agreed  to  guarantee  all  orders  accepted 
by  defendant  in  error  under  which  it  should 
manufacture  and  deliver  goods  to  the  Can- 
chester Company.  Plainly,  under  the  au- 
thorities and  under  the  facts  in  this  case, 
the  change  in  name  of  the  Canchester  Com- 
pany  in  no  way  relieved  the  plaintiffs  in 
error  as  to  their  liability  imder  the  guaranty 
contract. 

It  is  further  contended  that  error  was  com- 
mitted in  refusing  to  permit  an  amendment 
of  the  affidavit  of  merits,  [475]  which  plain- 
tiffs in  error  sought  to  amend,  on  motion, 
before  the  beginning  of  the  trial.  This  case 
had  been  tried  twice  before.  The  first  time 
a  juror  was  withdrawn  before  verdict.  In 
the  second  trial  the  verdict  was  against  plain- 
tiffs in  error  for  the  full  amount  of  $5,000 
but  a  motion  for  new  trial  was  granted.  No 
reason  was  shown,  at  the  time  counsel  at- 
tempted to  amend  the  affidavit  of  merits, 
why  the  amendment  had  not  been  offered 
before.  Section  1  of  the  chapter  on  amend- 
ments provides:  **The  court  in  which  an 
action  is  pending  shall  have  power  to  per- 
mit amendments  in  any  process,  pleading  or 
proceeding  in  such  action,  either  in  form  or 
substance,  for  the  furtherance  of  justice,  on 
such  terms  as  shall  be  just,  at  any  time  be- 
fore judgment  rendered  therein."  An  amend- 
ment essential  to  the  proper  presentation  of 
a  defense  should  be  permitted.  (Shufeldt 
V.  Fidelity  Sav.  Bank,  93  HI.  697;  Drake  v. 


Drake,  83  111.  526.)  The  allowance  of  an 
amendment  under  this  section  is  largely  dis- 
cretionary with  the  trial  court  (Miach  v.  Mc- 
Alpine,  78  111.  607 ;  Hinmrod  Coal  Co.  v.  Clark, 
197  III.  614,  64  N.  E.  282)  but  an  amendment 
which  would  be  of  no  benefit  to  the  party 
seeking  it  need  not  be  allowed.  (Cimimins 
V.  Holmes,  109  111.  15.)  The  amended  affi- 
davit of  merits  followed  closely  the  original 
affidavit,  the  chief  difference  being  that  in  the 
first  paragraph  it  set  out  a  categorical  de- 
nial of  the  manufacture  and  delivery  of  the 
articles  covered  by  the  quaranty  sued  upon. 
The  point  of  counsel's  argument  on  this 
question  is  that  this  categorical  denial  placed 
upon  defendant  in  error  the  burden  of  prov- 
ing such  manufacture  and  delivery,  regard- 
less of  the  rules  of  the  municipal  court  here- 
after referred  to.  The  original  affidavit  of 
merits  denied  that  the  guarantors  were  lia- 
ble in  any  sum  whatsoever,  setting  up  that 
the  indebtedness,  if  any,  was  due  from  the 
Canchester  Company.  As  we  have  seen,  the 
proof  in  the  record  shows  that  defendant  in 
error  had  manufactured  and  delivered  to  the 
Canchester  Company  goods  of  the  value  of 
more  than  $5000,  and  for  which  the  Canches- 
ter [476]  Company  had  not  paid  and  for 
which  the  plaintiffs  in  error  were  liable.  It 
therefore  necessarily  follows  that  plaintiffs 
in  error  were  in  no  way  injured  by  the  rul- 
ing of  the  trial  court  on  this  question. 

After  the  procuring  of  the  appeal  to  Uie 
Appellate  Court  the  judge  of  the  municipal 
court  ordered  the  clerk  of  the  municipal 
court  to  certify  the  rules  of  that  court  to 
the  Appellate  Ck>urt.  The  Appellate  Court 
held  that  the  rules  were  properly  before  it. 
Under  the  decisions  of  this  court  the  rules 
of  the  municipal  court  can  only  be  taken 
cognizance  of  on  appeal  when  they  are  in- 
eluded  in  a  bin  of  exceptions.  Sixby  v. 
Chicago  City  R.  Co.  260  III.  478,  Ann.  Cas, 
1914D  639,  103  N.  E.  249;  Mann  v.  Brown, 
263  111.  394,  105  N.  E.  328 ;  Weil  v.  Federal 
L.  Ins.  Co.  264  III.  425,  Ann.  Cas.  1915D 
974, 106  N.  E.  246.  This  is  in  accord  with  the 
general  rule  on  this  question.  (18  Ency.  of 
PI,  &  Pr.  1260,  and  cases  cited.)  The  Appel- 
late Court  was  in  error  in  holding  that  it 
could  consider  these  rules  thus  certified,* 
These  rules  provided,  among  other  things, 
that  every  allegation  of  fact  in  every  state- 
ment or  claim,  if  not  denied  specifically  or 
by  necessary  implication  in  the  affidavit  of 
defense,  shall  be  taken  to  be  admitted.  The 
admission  of  these  rules  did  not  in  any  way 
change  the  issues  in  this  case.  Plaintiffs  in 
error  were  in  no  way  injured  by  the  ruling 
of  the  Appellate  Court  with  reference  to  the 
rules.  If  the  decision  of  the  Appellate  Court 
be  correct,  the  fact  that  the  reasoning  of  the 
opinion  is  erroneous  in  no  way  affects  the 
judgment  when  it  is  before  us  for  considera-- 
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976  in.  49i» 

Hon.  PemwylvanU  Co.  v.  Versten,  140  III. 
«37,  80  N.  B.  640,  16  L.R.A,  798;  El  Pasq 
First  Nat.  Bank  v.  Miller,  236  lU.  136,  85 
N.  R  312;  Kehl  v.  Abram,  210  IlL  218,  71 
N.  E.  347,  102  Am.  St.  Rep.  168. 

The  judgment  of  the  Appellate  Court  will 
he  affirmed. 

Judgment  affirmed. 

Rehearing  denied  December  7»  1010, 
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VOTE. 

JMstlaetiom    1»etw«em    Oomtlmiilas    amd 
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Introductory,  600. 
In  General,  009. 
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Generally,  611. 

Illustrations,  611. 

Guaranty  Continuing  in  Time  but  Lim* 
ited  in  Amount,  614. 
Lbnited  Guarantiee: 

Generally,    616. 

IllustrationB,   610. 


Introdtcolory* 

It  is  the  purpose  of  this  note  to  review 
the  recent  cases  passing  on  the  diatinctioi\ 
between  continuing  and  limited  guaranties. 
The  earlier  decisions  are  collected  and  disi 
cussed  in  the  notes  to  Helena  First  Nat. 
Bank  t.  Waddell,  4  Ann.  Cas.  818;  and  Pear- 
tell  Hfg.  Co.  ▼.  Jeffreys,  106  Am.  St.  Rep. 
496,  622.  The  note  to  Merchants'  Nat  Bank 
y.  Cole,  Ann.  Cas.  1912A  779,  discusses  the 
admissibility  of  parol  evidence  affecting  the 
terms  of  a  oontraiet  of  guaranty* 

In  Cfeneral. 

No  fixed  rules  hare  been  laid  down  for 
determining  whether  a  guaranty  is  to  be  eon^ 
sidered  as  continuing  or  limited.  A  guaran- 
ty is  to  be  so  con<strued  as  to  give  effect  to 
the  real  intention  and  understanding  of  the 
parties  as  expressed  in  the  writing.  New- 
comb  V.  Kloblen,  77  N.  J.  L.  791,  74  Atl. 
511,  52  L.RJL.<N.S.)   724. 

As  was  said  in  Wopd  ▼.  Chambers,  40  U. 
0.  Q.  B.  1:  "Each  case  depends  upon  the 
particular  words  used  in  the  guaranty — ^the 
defectiTe  or  ambiguous  terms  in  which  it  is 
couched,  and  the  coexisting  surrounding  cir- 
cumstances at  the  time  it  was  given."  So 
it  was  said  in  Hotchkiss  v.  Barnes,  34  Conn. 
27,  91  Am.  Dec.  713:  "The  books  are  full 
of  reported  cases  upon  the  subject  of  oom- 
mercial  guarantiea.  The  decisions  are  not 
uniform  in  the  conclusions  arrived  at,  from 
the  fact  that  no  two  cases  can  be  found  i)re- 
cisely  alike,  and  different  courts  have  adopted 
<iifferent  rules  of  construction*  In  some  of 
Ann.  Cas.  1818  E. — 89. 


them  a  rigid  rule  has  been  applied  to  the 
guarantors,  while  in  others  a  construction 
has  been  given  most  favorable  to  them.** 

A  contract  of  guaranty  like  any  other  con- 
tract is  to  be  ISO  construed  as  to  effectuate 
the  understanding  and  intent  of  the  parties, 
and  the  language  used  will  not  be  extended 
by  any  strained  construction  for  the  purpose 
of  enlarging  the  guarantor's  liability.  Fin- 
nucan  v.  Feigenspan,  81  Conn.  378,  71  AtL 
497. 

Whether  a  contract  is  to  be  declared  a 
continuing  guaranty  or  a  limited  guaranty 
must  be  determined  by  the  language  used  in 
each  particular  case,  as  well  as  by  such  cir- 
cumstances as  are  permissible  under  the  rules 
for  the  construction  of  contracts.     Batchel- 
der  V.  Saco  Sav.  Bank,  108  Me.  89,  79  Atl. 
13;  Kansas  City  v.  Youmans^  213  Mo.  151, 
112  S.  W.  225.     Thus  it  was  said  in  Mus- 
sey  V.  Rayner,  22  Pick.  (Mass.)  223:   "The  de- 
fendant insists  that  upon  this  point  a  strict 
rule  of  construction  should  prevail,  and  that  it 
ought  to  appear  unequivocally,  that  it  was 
the  purpose  of  the  defendant  to  guarantee  the 
payment  of  debts  contracted  by  M.  Rayner 
junior,  from  time  to  time.    Such  a  rule  has 
often   been   stated   by   eminent   jurists.      12 
East   (Eng.)   227;  1  Mason   (U.  S.)   336;  7 
Cranch    (U.   S.)    369.     On  the  other  hand, 
there  are  authorities  countenancing  the  doc- 
trine, that  a  liberal  construction  is  to  be 
given  in  such  cases   in   favor   of   a  person 
claiming  rights  under  such  a  guaranty,  and 
holding  it  to  be  the  duty  of  the  guarantor 
to  limit  his  guaranty  expressly  to  a  single 
dealing,  if  he  would  avoid  a  further  respon- 
sibility.   Thus  in  the  case  of  Merle  v.  Wells, 
2    Campb.    (Eng.)    413,   where   Lord   Ellen- 
borough  says,  'if  a  party  means  to  be  a  sure* 
ty  only  for  a  single  dealing,  he  should  take 
care  to  say  so.'    Probably  the  better  rule  of 
construction  would  be  that  applied  to  other 
contracts,  to  give  the  instrument  that  effect 
which  shall  best  accord  with  the  intention  of 
the  parties  as  manifested  by  the  terms  of  the 
guaranty,  taken  in  connection  with  the  sub- 
ject-matter to  which  it  relates,  and  neither 
enlarging  the  words  beyond  their  natural  im- 
port in  favor  of  the  creditor,  nor  restricting 
them  in  aid  of  the  surety."    See  to  the  same 
effect  Home  Sav.  Bank  v.  Hosie,  119  Mich. 
116,  77  N.  W.  625. 

It  has  been  said  that  in  ascertaining  the 
nature  of  a  guaranty,  the  rule  of  construction 
to  be  applied  is  that  the  language  being  that 
of  the  guarantor  himself  should  be  construed 
against  him,  because  it  is  the  duty  of  the 
guarantor  to  be  careful  so  to  word  it  as  not 
to  mislead  the  person  guaranteed.  At  the 
same  time  the  guarantor's  liability  must  not 
be  extended  beyond  the  limits  of  the  lan- 
guage he  has  used.  St.  Lawrence  Steele,  etc. 
Co.  V.  Leys,  6  Ont.  L.  Rep.  236,  2  Ont.  W.  Rep. 
624,  affirmed  in  7  Ont.  L.  Rep.  72. 
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"A  oontinuing  guaranty  is  one  that  is  not 
limited  in  time  or  to  a  particular  trans- 
action or  to  specific  transactions,  but  is  oper- 
ative until  revoked.  .  .  .  The  courts  are 
not  in  accord  as  to  the  rule  to  be  applied  in 
the  interpretation  of  guaranties.  In  some 
cases  it  is  held  that  a  guaranty  is  to  be 
strictly  construed  in  favor  of  the  guarantor, 
in  others  that  it  is  to  be  liberally  construed 
in  favor  of  the  creditor.  ...  In  this  state 
it  is  settled  that  'a  guarantor,  like  a  surety, 
is  bound  only  by  the  express  terms  of  his  con- 
tract. The  language  used  is  to  be  understood 
in  its  plain  and  ordinary  sense,  as  read  in  the 
light  of  the  surrounding  circumstances,  the 
situation  of  the  parties  and  the  object  of  the 
guaranty,  and  that  construction  given  which 
most  nearly  conforms  to  the  intention  of  the 
parties.  If  the  language  is  equally  capable  of 
each  construction,  the  one  will  be  adopted 
which  construes  it  to  be  limited,  and  not  the 
one  which  construes  it  to  be  continuing/" 
Merchants'  Nat.  Bank  v.  Cole,  83  Ohio  St. 
80,  Ann.  Cas.  1912A  779,  93  N.  E.  465. 

A  distinction  is  sought  to  be  made  in  some 
textbooks  between  guaranties  containing  a 
limitation  as  to  the  amount  for  which  the 
guarantor  will  be  bound,  but  containing  no 
limitation  as  to  time,  and  'guaranties  con- 
taining no  limitation  either  as  to  time  or 
amount.  It  was  said  of  this  attempted  dis- 
tinction in  Newcomb  v.  Kloeblen,  77  N.  J.  L. 
791,  74  Atl.  511,  39  L.R.A.(N.S.)  724: 
"Whatever  merit  there  may  be  in  drawing 
the  distinction  so  made,  it  is  unnecessary  here 
to  consider.  I  find  no  adjudged  case  making 
such  a  distinction,  .  .  .  the  true  con- 
struction can  only  be  reached,  whatever  be 
the  limitation  as  to  time  or  amount,  by  tak- 
ing *the  words  themselves,  together  with  the 
surrounding  facts,  as  the  exponent  of  the 
meaning  of  both  parties/  " 

In  that  case  the  guaranty  in  controversy 
read  as  follows:  ''I  will  be  responsible  for 
any  bill  that  my  son  James  will  make." 
The  defendant  contended  that  from  the  lan- 
guage of  the  writing  and  the  circumstances 
under  which  it  was  given,  his  liability  should 
be  limited  to  the  bill  of  goods  for  which 
James  had  applied  to  the  plaintiffs  to  pur- 
chase and  that  it  could  not  operate  to  guar- 
antee the  payment  of  all  bills  sold  to  him 
after  the  delivery  of  the  guaranty.  The  court 
in  denying  the  contention  said:  "In  coming 
to  the  consideration  of  the  question  as  to 
whether  this  is  or  is  not  a  continuing  guar- 
antee, it  is  important  to  refer  to  the  general 
rule  for  the  construction  of  guarantees.  Ad- 
mittedly, in  the  construction  of  contracts,  it 
is  a  general  rule  that  all  words  are  to  be 
taken  most  strictly  against  the  grantor  or 
contractor.  De  Coly.  Guar.  177.  And  al- 
though in  some  jurisdictions  it  has  been  laid 
down  that  the  contract  of  guarantee  must 


in  this  respect  be  construed  differently  from 
other  contracts,  following  Baron  Bayley  in 
Nicholson  v.  Paget,  1  G.  &  M.  (£ng.)  68,  yet 
in  this  state  the  doctrine  must  be  considered 
as  settled  as  stated  by  Chief  Justice  Beaaley,. 
in  Hoey  t.  Jar  man,  39  K.  J.  L.  523,  affirmed 
40  N.  J.  L.  379,  that  'the  words  of  a  guar- 
antee will  be  read  most  strongly  against  the 
guarantor,'  the  learned  chief  justice  citing 
with  approval  the  language  of  Burge  on  Sure- 
tyship, p.  46,  4t  may  then  be  considered  that 
the  contract  of  guarantee  or  surety  will  be 
subject,  as  every  other  contract,  to  the  rule 
that  where  there  is  ambiguity  or  obscurity,. 
which  the  other  parts  of  the  instrument  do 
not  explain,  it  is  to  be  construed  potius  contra 
proferentum — that  is,  against  the  party  giv- 
ing the  instrument.'    .    .    .    The  guarantee 
in  this  case,  it  will  be  noticed,  contains  no 
limitation  either  as  to  time  or  amount.     It 
reads :    'I  will  be  responsible  for  any  bill  that 
my  eon  James  will  make.'     The  contention 
that  the  use  of  the  word  'any'  limited  the 
guarantee  to  the  one  bill  of  goods  purchased 
at  the  time  of  the  delivery  of  the  guaranty 
is  without  merit.    Many  cases  could  be  cited 
showing  that  in  similar  actions  upon  guar- 
antees the  word  'any'  has  been  construed  aa 
synonymous  with  'every;'  thus  in  Mason  v. 
Pritchard,   12   East    (Eng.)    227,  where  the 
words  of  the  guarantee  were  'to  be  responsi- 
ble for  any  goods  he  hath  or  may  supply  to 
my  brother  to  the  amount  ol  one  hundred 
pounds.'     And  in  Merle  v.  Wells,  2  Canipb. 
(Eng.)   413,  where  the  guaranty  was  'I  con- 
sider myself  bound  to  you  for  any  debt  he^ 
my  brother,  may  contract  for  his  business  bl& 
a  jeweler j  not  exceeding  one  hundred  pounds, 
after  this  date.'    In  both  cases  the  guarantees 
were  held  to  be  continuing.     .     .     .     The 
instrument  in  this  case,  when  considered  in 
the  light  of  the  surrounding  facts  and  cir- 
cumstances, clearly  evinces  the  intention  to 
create  a    continuing  guarantee.     The   trial 
judge  made  a  general  finding  for  the  plain- 
tiff.    Concededly  this  finding  must  be  con- 
strued as  including  every  fact  favorable  to 
the  plaintiff  that  might  reasonably  bo  found 
from  the  evidence.    The  fact  of  the  previous 
dealing    between    James    Kloeblen    and    the 
plaintiffs  there  appeared,  and  the  absolute 
necessity  on  his  part  for  a  general  credit  for 
the  future,  as  the  plaintiff  refused  to  make 
him  further  sales  unless  his  father,  the  de- 
fendant, would  guarantee  his  account  with 
them.    Under  these  circumstances  the  defend- 
ant guaranteed  to  be  responsible  for  'any  bill 
that  my  son  James  will  make,'  and  this  leads 
inevitably  to  the  conclusion  that  the  guar- 
antee  was   to   remain    continuing   until    re- 
voked."   See  also  infra,  the  subdivision  Guar- 
anty   Continmng   in    Time    Itui    Limited    im 
Am(Hmt. 
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Continuing  OuarantieSm 

Genekally. 

Where  by  the  terms  of  the  guaranty  it  is 

evident  that  the  object  is  to  give  a  standing 

credit  to  the  principal  to  be  used  from  time 

to  time  either  indefinitely  or  for  a  certain 

period  it  is  generally  deemed  a  continuing 

guaranty.     Glaser  ▼.  U.  S.  224  Fed.  84,  139 

C.  C.  A.  566;  Cyc.  a  42;  Aluminum  Ck)oking 

Utensil  Co.  v.  Chastain,  112  Ark.  31,  167  S. 

W.  495;  Laf argue  v.  Harrison,  70  Gal.  380, 

9  Pac.  259,  11  Pac.  636,  59  Am.  Rep.  416; 

Ford  V.  House  Hasson  Hardware  Co.  169  Ky. 

669, 167  S.  W.  879 ;  M^iard  v.  Scudder,  7  La. 

Ann.  385,  56  Am.  Dec.  610;  Mussey  v.  Rayner, 

22  Pick.  (Mass.)  223;  Dover  Stamping  Co.  v. 

Noyes,  151  Mass.  342,  24  N.  £.  53;  Bradshaw 

V.  Sibert,  134  Minn.  186,  158  N.  W.  830; 

Paskusz  V.  Bodner,  75  N.  J.  L.  447,  67  Atl. 

1040;  Merchant's  Nat.  Bank  t.  Hall,  83  N.  Y. 

338,  38  Am.  Rep.  434;  Froment  v.  Taylor,  25 

Misc.  776,  55  N.  Y.  S.  609,  affirming  25  Misc. 

792,  54  N.  Y.  8.  1099;  Mut.  Ii.  Ins.  Co.  v. 

U.  8.  Hotel  Co.  82  Misc.  682,  144  N.  Y.  S. 

476;  Straus  v.  Beardsley,  79  N.  C.  59;  Roch- 

ford  V.  Rothschild,  16  Ohio  Cir.  Ct.  287,  9 

Ohio  Cir.  Dec.  47 ;  Chester  County  Nat.  Bank 

V.  Thomas,   220  Pa.   St.  360,   69  Atl.  813; 

WoeUel  V.  Roian  Groeery  Co.    (Tex.)    184 

S.  W.  803;  Self  ▼.  Albany  Nat.  Bank  (Tex.) 

187  8.  W.  982;  Lester  Piano  Co.  ▼.  Romney, 

41  Utah  436,  126  Pao.  325;  RidLctson  v.  Li- 

zotte,  90  Vt.  386,  98  Atl.  801 ;  Tishler  v.  Hof- 

heimer,  83  Va.  35,  4  8.  K  370;  Sentinel  Co. 

V.  Smith,  143  Wis.  377, 127  N.  W.  943;  Borg- 

field  T.  Xa  Banque  D'Hochelaga,  28  Quebeo 

Super.  Ct.  344.    And  dee  the  reported  case. 
Thus  it  was  said  in  Chester  County  Nat. 

Bank  t.  Thomas,  220  Pa.  St.  360,  69  Atl.  813: 

''Whether  a  contract  of  guaranty  is  a  contin- 
uing undertaking  is  a  question  of  intention 

which  must  be  gathered  from  the  instrument .  ^^^'  ^  ^"*-  ^-  ^-  ^14. 
itself,  or  from  the  course  of  dealings  between 
the  parties  or  from  botb.  If  it  appears  that 
a  future  course  of  dealing  for  an  indefinite 
time,  or  a  succession  of  credits  to  be  given, 
was  contemplated  by  the  parties,  the  contract 
will  be  construed  to  be  a  continuing  guar- 
anty." 

So  in  Mut.  L.  Ins.  O).  y.  U.  8.  Hotel  Co. 
82  Misc.  632,  144  N.  Y.  S.  476,  it  was  said: 
"A  continuing  guaranty  contemplates  a  suc- 
cession of  liabilities,  which,  as  they  accrue, 
the  guarantor  becomes  liable  for.  It  is  pros- 
pective in  its  operation  and  is  generally  in- 
tended to  provide  security  in  respect  to  future 
transactions  within  certain  limits."  Simi- 
larly in  White  Sewing  Mach.  Co.  v.  Courtney, 
141  Cal.  674,  75  Pae.  296,  the  court  said: 
'*A  continuing  guaranty  is  defined  to  be  'a 
guaranty  relating  to  a  future  liability  of  the 
principal,  under  successive  transactions  which 
either  continue  his  liability  or  from  time  to 
time  renew  it  after  it  has  been  satisfied.' " 


If  the  plan  of  a  contract  of  guaranty  may 
be  fulfilled  by  confining  it  to  one  transaction, 
courts  are  not  anxious  to  extend  it  to  others ; 
but  where  it  is  reasonably  clear  that  a  guar- 
anty is  intended  to  be  continuous,  and  ta 
apply  to  more  than  one  transaction,  then,, 
under  the  ordinary  rules  of  construction,  it 
must  be  held  to  be  continuous.  Stern  v, 
James,  51  Hun  640,  4  N.  Y.  8.  16. 

Unless  the  words  in  which  a  guaranty  is 
expressed  fairly  imply  that  the  liability  of 
the  guarantor  is  to  be  limited,  it  is  generally 
regarded  as  continuing  until  the  guaranty  iff 
revoked.  Wright  v.  Griffith,  121  Ind.  478,  2a 
N.  E.  281,  6  L.R. A.  639 ;  Clark  v.  Hyman,  55 
la.  14,  7  N.  W.  386,  39  Am.  Rep.  160;  Antigo 
First  Nat.  Bank  v.  Winderlich,  145  Wis.  193,. 
130  N.  W.  98. 

A  guaranty  to  a  creditor  against  all  loss 
in  respect  to  goods  sold  to  the  principal  debt- 
or, or  goods  to  be  sold  during  a  certain  period, 
the  guarantor  limiting  his  liability  to  a  speci- 
fied amount,  will  be  construed  as  a  continuing 
guaranty  limited  in  time  and  amount  as  there- 
in stated.  Martin  v.  McMullen,  18  Ont.  App. 
Rep.  559,  reversing  20  Ont.  267,  affirming  19 
(3nt  230, 

While  the  courts  differ  as  to  what  words 
constitute  a  continuing  guaranty,  they  seem 
to  agree  that  if  the  contract  is  found  to  be  a 
'continuing  guaranty  the  payments  by  the 
principal  do  not  discharge  the  guarantor, 
unless  they  discharge  the  full  debt  to  which 
the  guaranty  attaches.  Kansas  City  v. 
Youmans,  213  Mo.  151,  112  8.  W.  225. 

Of  course  where  the  guaranty  specifically 
provides  that  it  is  continuing  it  will  be  so 
construed.  Stone  Ordeane  Wells  Co.  v.  Tay- 
lor (Minn.)  166  N.  W.  1069;  Whitall-Tatum 
Co.  v.  Manix,  61  Misc.  615,  113  N.  Y.  8.  1010; 
Johnson  v.  Bailey,  79  Tex.  516,  15  S.  W.  499; 
Auto  Tire  Co.  v.  Rutherford,  34  Ont.  L.  Rep. 


Illustbations. 


It  was  held  in  Glaser  v.  U.  8.  224  Fed.  84, 
139  C.  C.  A.  566,  that  a  guaranty  given  by  m 
wholesaler  to  a  retail  dealer  under  the  pro^- 
visions  of  the  Federal  Pure  Food  Law  whiclk 
among  others  recited  thai  "we  hereby  guar- 
antee that  all  goods  as  furnished  you  here- 
after will  comply  with  the  food  and  drugs 
act,"  etc.,  was  a  continuing  guaranty  and  at- 
tached  to  every  sale  made  to  the  retailer. 

"I  hereby  guarantee  the  payment  of  any 
purchases  of  bagging  and  rope  which  Thomas 
Barret  may  have  occasion  to  make  between, 
this  and  the  1st  of  December  next,"  has  been 
held  to  be  a  guaranty  limited  to  the  time 
within  which  the  purchases  were  to  be  made,, 
but  not  as  to  the  term  of  the  credit  to  be 
given  to  the  purchaser.  Louisville  Mfg.  Co. 
V.  Welch,  10  How.  461,  13  U.  8.  (L.  ed.)  497. 
See  also  Bell  v.  Bruen,  1  How.  169,  11  U.  8. 
(L.  ed.)   89. 
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A  guaranty  to  a  bank  of  "the  full,  prompt, 
and  ultimate  payment"  of  all  commercial 
paper  which  the  bank  may  "have  discounted 
or  may  hereafter  discount  ...  to  an 
amount  not  to  exceed  $15,000  in  all  at  any 
one  time"  is  a  continuing  guaranty.  Gay  y. 
Ward,  67  Conn.  147,  34  Atl.  1025,  32  L.R.A. 
S18. 

"I  will  Bee  that  you  get  pay  for  anything 
you  may  sell  them"  is  a  continuing  guaranty 
which  renders  the  guarantor  liable  within 
a  reasonable  time  after  merchandise  is  sold 
on  the  faith  of  the  guaranty  and  up  to  a 
reasonable  amount.  A.  B.  Small  Co.  v.  Clax- 
on,  1  Ga.  App.  83,  57  S.  E.  977.  See  also 
Consolidated,  etc.  Co.  y.  Claxon,  1  Ga.  App. 
809,  67  S.  E.  980. 

A  guaranty  though  continuing  is  limited 
to  the  original  contract,  and  a  new  contract 
entered  into  between  the  creditor  who  ac- 
cepts the  guaranty  and  the  principal  debtor, 
without  the  guarantor's  consent,  will  release 
the  latter.  Weed  Sewing  Mach.  Co.  v.  Win- 
chel,  107  Ind.  260,  7  N.  E.  881. 

''Let  my  daughter  haye  what  goods  she 
wants  and  I  will  pay  the  bills"  is  a  continuing 
^  guaranty  since  there  is  nothing  in  the  guar- 
anty to  indicate  or  from  which  the  inference 
can  arise,  that  the  liability  of  the  guarantor 
is  to  be  restricted  to  a  single  transaction. 
Wright  y.  Griffith,  121  Ind.  478,  23  N.  K  281, 
6  L.K.A.  639. 

An  agreement  to  pay  "any  and  all  sums  of 
money  and  indebtedness  of  any  kind  that  the 
said  Willis  and  Willis  might  become  indebted 
to  and  owing  appellant,  either  in  the  form  of 
open  account  or  promissory  note  or  notes  for 
any  machine  or  other  property  thereafter  to 
be  sold  and  furnished  to  Willis  and  Willis 
by  appellant"  has  been  held  to  be  a  continuing 
guaranty.  White  Sewing  Mach.  Co.  y.  Powell, 
74  S.  W.  746,  25  Ky.  L.  Rep.  94. 

A  guaranty  of  payment  "for  all  goods" 
which  a  person  may  buy  from  another  is 
continuing.  Chester  County  Nat.  Bank  y. 
Thomas,  220  Pa.  St.  36oi  69  Atl.  813;  Young 
y.  Brown,  63  Wis.  333,  10  N.  W.  394. 

In  Semel  y.  Braun,  94  Misc.  238,  167  N.  T. 
S.  907,  it  appeared  that  the  defendant  signed 
the  following  writing:  "For  and  in  consid- 
eration of  One  Dollar,  the  receipt  of  which  is 
hereby  acknowledged,  I  hold  myself  respon- 
sible and  guarantee  to  .  .  .  the  sum  of 
Three  Hundred  and  Fifty  Dollars  for  all  goods 
that  have  been  sold  prior  to  the  date  of  this 
p^narantec  and  all  goods  sold  and  delivered  on 
running  accounts  to.  .  .  ,"  In  construing  the 
guaranty  as  continuing  it  was  said:  **At  the 
trial  the  defendant  claimed  that  since  the 
words  of  this  guaranty  were  in  the  past  tense 
the  guaranty  should  be  confined  to  those  goods 
which  had  been  'sold'  but  not  delivered  and  to 
goods  which  had  been  'sold  and  deliyered'  prior 
to  the  date  of  the  guaranty.    The  trial  justice 


oyerruled  this  contention  and  gave  judgment 
for  the  plaintiff  for  the  value  of  goods  sold 
and  delivered  to  Samuel  Braun  after  the  sign- 
ing of  the  guaranty.  It  seems  to  me  that  the 
decision  of  the  trial  justice  is  correct  and 
should  be  affirmed.  There  are  two  elements 
in  this  guaranty  which  show  an  intention  on 
the  part  of  the  defendant  that  it  should  apply 
to  'goods  sold  and  delivered'  after  the  date 
of  the  guaranty.  In  the  first  place  the  guar- 
anty provides  that  it  shall  cover  'all  goods 
that  have  been  sold  prior  to  the  date  of  this 
guarantee'  and  then  proceeds  with  the  words: 
'and  all  goods  sold  and  delivered  on  running 
account.'  If  the  parties  had  intended  that 
these  words  should  also  be  limited  to  a  time 
'prior  to  ihe  date  of  this  guarantee'  it  is 
difficult  to  understand  why  the  parties  should 
have  specifically  placed  this  limitation  only 
on  the  first  clause  of  the  guaranty.  In  the 
second  place  while  the  word  'account'  has  no 
definite  technical  meaning  and  is  capable  of 
a  fiexible  use  (see  Goldstein  v.  Leibowitz,  de- 
cided herewith),  yet  when  that  word  is  coup- 
led with  the  word  'running*  I  think  it  con- 
notes an  account  which  is  not  closed  but  ie 
a  continuing  account.  Certainly  it  is  quite 
open  to  this  construction." 

In  Rosenberg  v.  Klopfer,  117  N.  Y.  S.  102, 
the  following  was  held  to  be  a  continuing 
guaranty:  "I,  the  undersigned  herewith  guar- 
antee payment  of  account  of  ...  to 
.  .  .  manufacturers  of  ...  to  the  ex* 
tent  of  $1800." 

In  Leyenson  y.  Lindenbaum,  94  Misc.  309, 
168  N.  Y.  S.  365,  the  following  was  held  to 
be  a  continuing  guaranty;  "I  guarantee 
[debtor's]  account  to  the  amount  of  twenty- 
five  dollars  and  am  liable  for  it  if  he  does  not 
pay  for  any  merchandise  taken  on  credit  from 
[creditor]." 

A  letter  stating  that  "you  can  let  Mr.  L.  J. 
*Day  have  what  goods  he  calls  for  and  I  will 
see  that  the  same  are  settled  for"  has  been 
held  to  be  a  continuing  guaranty.  Hotchkiss 
y.  Barnes,  34  Conn.  27,  91  Am.  Dec.  713, 
wherein  it  was  said:  "All  these  cases  must 
be  decided  each  on  its  own  ground,  and  there- 
fore it  is  useless  to  refer  to  the  decisions  ex- 
cept for  any  principle  which  may  be  inciden- 
tally laid  down  in  them.  In  relation  to  the 
rule  that  should  govern  courts  in  construing 
contracts  of  this  description,  the  weight  of 
authority,  gathered  from  all  the  cases  upon 
this  subject,  is  in  conformity  to  the  rule  of 
construction  adopted  by  our  own  courts  that 
the  contract  of  a  surety  must  be  construed 
according  to  the  intent  of  the  parties.  In  the 
case  of  Hall  v.  Rand,  8  Conn.  660,  Ch.  J. 
Hosmer  says: — ^'The  real  inquiry  is,  what  waa 
the  intention  of  the  defendant,  and  to  ascer- 
tain this  his  words  must  be  taken  in  their 
plain,  popular  and  obyious  sense.  That  is 
the  true  meaning  of  the  oontract  whieh  readily 
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presents  itself  to  a  plain  man  of  common  un- 
derstanding on  reading  it  attentively  and  im- 
partially, and  not  that  which  is  elaborated 
with  effort.'  In  the  case  of  Lewis  v.  Dwight, 
10  Conn.  100,  Ch.  J.  Williams  says:— 'The 
contract  of  a  surety,  must  like  all  contracts, 
be  construed  according  to  the  intent,  and  the 
question  is,  what  is  the  fair  import  of  the 
language  of  the  guaranty.'  In  the  case  of 
White  V.  Reed,  15  Conn.  457,  Hinman,  J., 
adopts  the  same  rule  of  construction.  This 
rule  may  also  be  found  in  Hargreave  v.  Smee 
[6  Bing.  244,  19  £.  C.  L.  69]  supra;  Lee  ▼. 
Dick,  10  Pet.  482  [9  U.  S.  (L.  ed.)  603]  and  2 
Kent  Com.  557.  Applying  this  rule  to  the 
case  in  question,  would  the  fair  import  of  the 
language  used  in  this  guaranty  he  satisfied 
by  the  purchase  of  a  few  articles  of  merchan- 
dise at  one  time?  Suppose  Day  had  casually 
passed  the  store  of  the  plaintiff  immediately 
after  the  guaranty  had  been  given,  and  recol- 
lecting that  he  needed  an  article  for  a  particu- 
lar purpose,  an  article  not  usually  kept  by 
druggists  of  a  limited  business,  had  procured 
it,  would  thd  liability  of  the  defendant  be 
exhausted  by  the  purchase  of  the  article? 
The  language  of  the  guaranty  is,  you  can  let 
Day  have  what  goods  he  calls  for.  There 
is  no  limitation  of  the  quantity  or  kind  of 
goods  that  he  may  purchase.  There  is  no 
limitation  of  the  amount  in  value  that  the 
plaintiff  may  sell.  The  language  is  general 
— *what  goods  he  calls  for.'  The  guaranty 
shows  that  the  defendant  was  willing  to  trust 
Day  to  any  amount,  or  else  some  limitation 
would  have  been  made  in  the  amount  he  might 
purchase.  Even  the  defendant's  construction 
placed  it  in  the  power  of  Day  to  ruin  the 
defendant  in  a  single  transaction.  Now  it  is 
unreasonable  to  suppose  that  the  defendant 
intended  to  limit  Day  to  a  single  purchase  of 
goods  under  such  circumstances.  Had  he  in- 
tended to  limit  his  authority,  we  should  look 
for  a  limitation  in  the  amount  rather  than 
in  the  number  of  sales.  We  are  therefore 
inclined  to  think  that  a  fair  construction  of 
this  guaranty  shows  it  to  be  a  continuing  one. 
But  if  we  are  wrong  in  this,  the  only  other 
result  to  which  the  case  tends  is  equally  un- 
favorable to  the  defendant.  It  must  be  con- 
ceded that  the  language  of  this  guaranty  ac- 
cords as  well  with  sales  made  from  time  to 
time  as  it  does  with  the  first  purchase  of 
goods.  Now  if  it  is  capable  of  either  con- 
struction, and  both  are  in  harmony  with  the 
hinguage  used,  then  the  guaranty  possesses  a 
latent  ambiguity,  and  where  that  is  the  case 
the  extrinsic  circumstances  may  always  be 
shown  in  order  to  ascertain  which  construc- 
tion the  parties  intended  the  instrument  to 
have.  .  .  .  Should  we  consider  the  guar- 
anty aided  by  these  circumstances,  we  can 
liave  no  donbt  that  the  parties  intended  the 


guaranty  to  be  a  continuing  one.  The  plain- 
tiff was  a  merchant  engaged  in  the  wholesale 
grocery  business  in  the  city  of  New  Haven 
and  Day  was  a  druggist  in  the  village  of  Fair 
Haven.  The  goods  purchased  were  adapted 
to  the  line  of  business  Day  was  pursuing. 
The  defendant  was  frequently  in  the  plain- 
tiff's store  during  all  the  time  the  goods  were 
being  delivered,  and  had  knowledge  of  the 
kind  of  goods  purchased,  and  the  amount 
thereof,  together  with  the  fact  that  they  were 
furnished  upon  the  credit  of  his  guaranty.  He 
made  no  complaint  at  any  time,  and,  after 
the  indebtedness  had  fully  accrued,  promised 
to  pay  the  amount  on  three  different  occa- 
sions. It  is  difficult  to  see  what  could  more 
satisfactorily  show  the  construction  the  par- 
ties put  upon  the  guaranty.  The  plaintiff 
sold  the  goods  upon  the  credit  of  the  guar- 
anty. This  shows  in  what  sense  he  under- 
stood the  contract.  The  defendant  knew  of 
the  purchases,  and  made  no  complaint,  and 
afterwards  repeatedly  promised  to  pay  the 
amount.  This  shows  that  he  regarded  the 
guaranty  as  a  continuing  one.  Both  parties 
then  understood  the  contract  in  the  same 
sense,  and  such  must  be  its  construction." 

"I  do  hereby  guarantee  the  faithful  per- 
formance by  [debtor]  of  all  and  singular  the 
obligations  of  the  within  agreement  on  his 
part  to  be  kept  and  performed  and  all  re- 
newals and  extension  thereof,  so  long  as  said 
agency  shall  be  continued,"  has  been  held  to 
he  a  continuing  .guaranty.  American  Agri- 
cultural Chemical  Co.  v,  Ellsworth,  109  Me, 
195,  83  Atl.  546.  ''We  hereby  guarantee  that 
[creditor]  shall  receive  prompt  remittance  for 
shipments  of  castings,"  etc.,  has  been  held  to 
be  a  continuing  guaranty.  Bridgeport  Malle- 
able Iron  Co.  V.  Iowa  Cutlery  Works,  130  la. 
736,  107  N.  W.  937. 

In  Lowe  v.  Beckwith,  14  B,  Mon.  (Ky.) 
150,  58  Am.  D^.  659,  an  action  was  founded 
on  a  letter  guaranteeing  payment  of  ''any 
bills  or  bills  of  merchandise"  to  be  sold  to 
the  debtor.  The  court  said:  "Neither  the 
language  nor  the  object  of  the  letter  of 
credit  in  this  case  will  authorize  the  conclu- 
sion that  it  was  intended  and  understood  by 
the  parties  as  a  limited  guaranty.  -The  aid 
required  was  not  merely  to  enable  Ma3rnard  to 
'commence  business,'  but  he  being  about  to 
commence  business,  desired  to  open  a  credit 
with  the  plaintiffs,  and  the  guarantor  agreed 
to  become  responsible  for  the  amount  of  any 
bill  or  bills  ot  merchandise  sold  by  them  to 
him.  The  object  contemplated  was  to  enable 
Maynard  to  open  a  credit  with  the  plaintiffs, 
and  to  purchase  from  them,  from  time  to 
time,  any  bill  or  bills  of  merchandise  that  he 
thought  necessary  to  the  business  in  which 
he  was  about  to  embark.  This  object  could 
only  be  accomplished  by  giving  to  the  guaranty  j 
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a  continuing  operation.  It  contains  no  limi- 
tation, either  as  to  amount  or  time.  The  lan- 
guage used  fairly  admits  of  the  construction, 
that  it  was  unlimited  in  duration,  and  it  was 
no  doubt  so  understood  and  acted  upon  by  the 
plaintiffs.  We  think  the  authorities  are  de- 
cidedly in  favor  of  this  interpretation.  It  is 
true  that  in  these  cases  the  construction  of 
each  instrument  must  depend  on  the  language 
used  in  jt,  and  consequently  the  decision  upon 
one  cannot  be  an  authority  for  the  construc- 
tion of  another,  unless  the  language  used  Ia 
each  be  exactly  similar;  but  still  the  manner 
in  which 'courts  have  construed  such  instru- 
ments shows  that  they  have  been  inclined  to 
give  them  a  liberal  and  not  a  restricted  inter- 
pretation, and  thus  have  furnished  a  rule 
which  gives  some  aid  in  their  construction. 
In  the  case  of  Douglass  v.  Reynolds,  etc.  7 
Pet.  113  [8  U.  S.  (L.  ed.)  626],  the  letter  of 
credit  was  in  the  following  language:  'Gen- 
tlemen: Our  friend,  Mr.  Chester  Haring,  to 
assist  him  in  business,  may  require  your  aid 
from  time  to  time,  either  by  acceptance  or  in- 
dorsement of  his  paper,  or  advances  in  cash. 
In  order  to  save  you  from  harm  in  so  doing, 
we  do  hereby  bind  ourselves,  severally  and 
jointly,  to  be  responsible  to  you  at  any  time 
for  a  sum  not  exceeding  $8,000,  should  the 
said  Chester  Haring  fail  to  do  so.'  The  Su- 
preme Court  of  the  United  States  decided 
that  this  was  a  continuing  guaranty  for  any 
debt  not  exceeding  the  amount  specified  which 
might  be  incurred  under  it,  "although  an  ante- 
cedent debt  of  the  same  amount  might  have 
been  created  on  the  faith  of  it,  and  have 
been  previously  paid.  In  Mason  v.  Pritchard, 
12  East  (Eng.)  228,  the  guarantor  agreed  *to 
be  responsible  for  any  goods  he  hath  or  may 
supply  my  brother  with,  to  the  amount  of 
£100,'  and  the  court  held  that  it  was  a  con- 
tinuing or  standing  guaranty  to  the  extent 
of  £100,  which  might  become  due  at  any  time 
for  goods  supplied,  until  the  credit  was  re- 
called. In  Merle  v.  Wells,  2  Camp.  (Eng.) 
413,  the  guaranty  was,  *I  consider  myself 
bound  to  you  for  any  debt  he  (my  brother) 
may  contract  for  his  business  as  a  jeweler,  not 
exceeding  £100,  after  this  date.*  Lord  Ellen- 
borough  held  it  to  be  a  continuing  guaranty 
for  any  debt  not  exceeding  £100,  which  the 
brother  might  from  time  to  time  contract 
with  the  plaintiffs  in  the  way  of  his  business, 
and  that  the  guaranty  was  not  confined  to  one 
instance,  but  applied  to  debts  successively 
renewed.  Numerous  other  cases  to  the  same 
effect  might  be  adduced,  but  these  are  deemed 
sufiicient  for  the  purpose  for  which  they  are 
offered.  The  strongest  case  on  the  other  side 
that  we  have  been  referred  to,  or  have  been 
been  able  to  find,  is  that  of  Rogers  v.  Warren, 
S  Johns.  (N.  Y.)  119,  which  was  on  a  guar*- 
anty  in  these  words:  'If  A  and  B,  our  sons, 
wish  to  take  goods  of  you  on  credit,  we  are 


willing  to  lend  our  names  as  security  for  any 
amount  they  may  wish;'  and  the  court  held 
it  to  be  a  limited  guaranty  for  a  single 
credit.  It  may  be  remarked,  in  reference  to 
this  case,  that  the  language  used  in  the  guar- 
anty does  not  seem  to  contemplate  a  continu- 
ing credit,  or  to  indicate  that  the  object  was 
to  enable  the  sons  of  the  guarantor  to  con- 
tinue to  deal  with  the  plaintiff.  The  guaran- 
tor does  not  state  in  his  letter,  as  he  does  in 
the  one  upon  which  this  action  was  brought, 
that  the  object  was  to  open  a  credit  with  the 
house,  nor  does  he  agree  to  pay  any  bill  or 
bills  of  merchandise  that  might  be  sold  on 
the  faith  of  the  guaranty,  which  stateipent, 
if  it  had  been  made,  would  naturally  imply 
that  a  series  of  transactions  between  the  par- 
ties was  contemplated ;  and  in  this  respect  the 
cases  are  clearly  distinguishable  from  each 
other.  We  think,  therefore,  that  the  con- 
struction we  have  given  to  the  present  letter 
is  just  and  reasonable,  and  is  authorized  by 
the  language  used,  and  entirely  consistent 
with  the  intention  and  understanding  of  the 
parties." 

GuABAiTTT  Continuing  in  Time  but  LiMrna> 

IN  Amount. 

It  is  not  inconsistent  for  a  contract  of  guar- 
anty to  be  limited  as  to  the  amount  of  the 
liability  of  the  guarantor  and  yet  be  continu- 
ing or  imlimited  in  time.  Hibernia  Bank, 
etc.  Co.  V.  Cancienne,  140  La.  969,  74  So.  267, 
L.R.A.1917D  402,  wherein  it  was  said  that 
"although  the  amount  of  the  liability  of  the 
guarantor  be  limited,  if  the  time  is  not  ex- 
pressly limited,  the  guaranty  is  neverthless  a 
continuing  guaranty,  to  the  amount  for  which 
the  liability  of  the  guarantor  is  limited,  if 
the  terms  of  the  instrument  indicate  that  the 
purpose  was  to  give  a  standing  credit  to  the 
principal  debtor  to  be  used  from  time  to 
time."  To  the  same  effect  see  Lewis  v. 
Dwight,  10  Conn.  95;  Malleable  Iron  Range 
Co.  V.  Pusey,  244  111.  184,  91  N.  E.  51,  affirm^ 
ing  148  111.  App.  344;  Heeringa  v.  Ortlepp, 
167  111.  App.  686 ;  La  Rose  v.  Logansport  Nat. 
Bank,  102  Ind.  332,  1  N.  E.  805;  Paskusz  v. 
Bodner,  76  N.  J.  L.  447,  67  Atl.  1040. 

The  mere  fact  that  the  liability  of  the  guar- 
antor is  limited  to  a  specified  amount  will  not 
necessarily  detract  from  the  continuing  na- 
ture of  a  guaranty  or  prevent  it  from  apply- 
ing to  all  future  sales  so  long  as  no  notice 
of  discontinuance  is  given.  Bond  v.  John  V 
Farwell  Co.  172  Fed.  58,  96  C.  C.  A.  646.  See 
also  Hibernia  Bank,  etc.  Co.  v.  Cancienne,  140 
La.  969,  74  So.  267,  L.R.A.1917D  402;  Grob 
V.  Gross,  88  N.  J.  L.  480,  84  Atl.  1064. 

A  continuing  guaranty  is  one  which  is  not 
limited  to  a  particular  transaction  or  speeillo 
transactions,  but  which  is  intended  to  cover 
future  traaaactions  until  revoked.    It  is  gen- 
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«rall7  unlimited  as  to  time,  but  frequently 
limited  as  to  the  amount  of  indebtedness  to 
be  charged  against  the  guarantor.  Stearns  v. 
Jones,  138  Tenn.  589,  199  S.  W.  400,  wherein 
it  was  held  that  a  guaranty  of  payment  for 
goods  to  be  sold  up  to  a  certain  amount  with- 
out specifying  any  time  limit  was  a  continu- 
ing guaranty,  the  court  saying:  "In  this  state 
it  has  been  held,  following  Drummond  v. 
Prestman,  12  Wheat.  615,  6  U.  S.  (L.  ed.) 
712,  in  respect  of  a  guaranty  in  a  commercial 
transaction,  that  the  guarantor  shall  be  held 
to  the  full  extent  of  his  engagements,  and  that 
the  rule  in  construing  such  an  instrument  is 
that  the  words  of  the  guaranty  are  to  be 
taken  as  strongly  against  the  guarantor  as 
the  sense  will  admit.  Bright  v.  McKnight,  1 
Sneed  (Tenn.)  158.  This  rule  obtains  in  a 
number  of  jurisdictions  and  is  based  on  the 
idea  that  it  is  important  to  uphold  such 
guaranties  as  helpful  to  trade  and  enterprise, 
which  very  often  'depend  upon  a  combination 
of  the  labor  and  energy  of  those  without 
means  with  the  credit  of  those  who  have 
them.'  The  rule  differs  from  that  enforced  in 
respect  of  a  contract  of  ordinary  suretyship. 
A  'continuing  guaranty'  is  one  which  is  not 
limited  to  a  particular  transaction  or  specific 
transactions,  but  which  is  intended  to  cover 
future  transactions  until  revoked.  It  is  gen- 
erally unlimited  as  to  time,  but  frequently 
limited  as  to  the  amount  of  indebtedness  to  be 
<!faarged  against  the  guarantor.  .  .  .  Apply* 
ing  the  above  rule' for  construing  such  a  guar- 
anty against  the  guarantor,  then  though  the 
amount  is  limited,  where  a  course  of  future 
dealings  is  contemplated,  the  instrument  will 
be  held  to  be  a  continuing  one  up  to  the 
amount  limited.  If  the  guarantor  desires  to 
limit  his  refiponsibility  to  a  single  transaction 
or  several  specific  transactions,  not  exceeding 
in  all  a  certain  sum,  it  is  as  easy  to  limit  the 
element  of  time  as  that  of  amount.  Where 
a  limitation  is  put  on  the  one  without  being 
placed  on  the  other,  a  fair  inference  arises 
it  was  not  the  intention  of  the  parties  that 
the  contract  should  be  so  narrowed  in  scope." 
Similarly  it  was  said  in  Frost  v.  Standard 
MeUl  Co.  215  111.  240,  74  N.  E.  139,  affirming 
116  111.  App.  642:  "Where  the  guaranty  con- 
tains a  limitation  as  to  the  amount  for  which 
the  guarantor  will  be  bound,  but  contains  no 
limitation  as  to  time,  bnd  there  is  nothing 
iu  the  circumstances  surrounding  the  execu- 
tion  of  the  contract  to  evince  a  contrary 
intention,  it  will,  in  general,  be  ccmstrued  to 
he  a  continuing  guaranty,  and  operative  imtil 
revoked,  and  the  guarantor  will  be  held  liable 
to  the  extent  of  the  guaranty,  notwithstand- 
ing the  principal  debtor  may  have,  during  the 
'Existence  of  the  guaranty,  contracted  debts 
to  an  amount  equal  to,  or  greater  than,  the 
sum  named  in  tiie  guaranty,  and  paid  them.'* 
To  the  same  effect  see  Malleable  Iron  Range 


Co.  V.  Pusey,  244  111.  184,  91  N.  E.  61,  affirm- 
ing 148  111.  App.  344;  American  Exch.  Nat. 
Bank  v.  Seaverns,  121  111.  App,  480;  Gypsum 
Co.  V.  Bernstein,  169  111.  App.  474;  Emerson 
V.  Dye,  4  Ky.  L.  Rep.  236;  Bradshaw  v.  Si- 
bert,  134  Minn.  186,  158  N.  W.  830;  Stein- 
hardt,  etc.  Co.  v.  Marx,  88  Misc.  26,  150 
N.  Y.  S.  90;  Schinasi  v.  Lane,  if 8  App.  Div. 
76,  103  N.  Y.  S.  127. 

In  the  case  last  cited  it  appeared  that  the 
defendant  executed  and  delivered  to  plaintiffs 
a  guaranty  which  read  as  follows:  "In  con- 
sideration of  your  furnishing  to  .  .  . 
[principal  debtor]  merchandise  as  desired  by 
her  for  four  months  from  January  5,  1910,  I 
hereby  agree  to  be  liable  for  the  same,  and- 
extensions  of  time  of  payment  may  be  grant- 
ed by  you  without  releasing  me  from  such 
liability.  Provided,  however,  that  my  liabil- 
ity on  this  guaranty  shall  not  exceed  the 
sum  of  $400."  During  the  time  specified  in  the 
writing  the  plaintiffs  furnished  to  the  princi- 
pal debtor  merchandise  to  the  amount  of 
$1060.38  on  which  she  paid  $372.44.  They 
subsequently  furnished  her  more  goods,  on 
which  she  made  other  payments,  but  eventu- 
ally there  was  a  balance  due  them  on  which 
the  action  was  brought  and  the  defendant  con- 
tended that  his  obligation  was  limited  to  the 
first  $400  worth  of  merchandise.  The  trial 
court  adopted  the  defendant's  theory  of  the 
law  and  directed  judgment  accordingly.  The 
appellate  court,  reversing  the  judgment,  said : 
"This  court  is  not  committed  to  a  rule  of 
strict  construction  in  favor  of  the  guarantor 
in  cases  of  commercial  credit  guaranties.  The 
view  has  been  announced  that  such  a  'guar- 
anty should  be  neither  extended  beyond  the 
fair  import  of  its  terms  nor  unduly  restricted 
by  technical  interpretation.'  Bradshaw  v. 
Barber,  125  Minn.  479,  147  N.  W.  660.  Miss 
Moses  was  conducting  a  mercantile  establish- 
ment, wherein  the  stock  necessarily  needed  to 
be  replenished  from  time  to  time.  The  guar- 
anty was  given  to  aid  her  in  procuring  such 
stock.  No  limitation  on  the  amount  of  her 
purchases  is  fixed,  but  only  the  extent  of  de- 
fendant'8  liability  therefor.  A  fair  construc- 
tion leads  to  the  conclusion  that  the  writing 
is  a  continuing  guaranty  for  goods  bought  by 
Miss  Moses  from  plaintiffs  within  the  time 
therein  stated,  and  that  defetidant  is  liable 
to  the  extent  of  $400  for  the  unpaid  price 
of  all  goods  purchased  by  her  during  such 
time.  There  is  no  restriction  on  the  credit  to 
be  given,  except  that  it  must  be  given  between 
certain  dates;  the  only  limitation  relates  to 
the  extent  of  defendant's  liability.  .  .  . 
When  the  instrument  fairly  indicates  a  limi- 
tation upon  the  credit  to  be  given,  the  guar- 
anty cannot  be  extended  so  as  to  include  goods 
furnished  after  the  limit  has  been  rea<*hed. 
.  .  .  Under  the  findings  and  the  evidence 
we  ace  of  opinion  that  the  agreement  here 
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involved  should  be  held  a  continuing  guaranty 
for  the  time  therein  stated." 

''I  hereby  guarantee  the  purchase  account 
of  ...  to  the  amount  of  $1,500,"  etc.,  is 
a  guaranty  fixing  the  limitation  as  to  the 
amoxmt  for  which  the  guarantor  will  answer, 
but  is  not  limited  as  to  time,  and  the  fact 
that  the  godds  purchased  by  the  principal  ex- 
ceed the  amounts  of  the  guaranty,  will  not  af- 
fect the  continuing  liability  of  the  guarantor. 
Frost  V.  Standard  Metal  Co.  215  111.  240,  74 
N.  E.  139,  afflmUng  116  111.  App.  642.  See 
also  Foster  County  State  Bank  v.  Hester,  18 
N.  D.  136,  119  N.  W.  1044. 

Where  the  defendant  guaranteed  the  pay- 
ment of  rent  under  a  lease  for  a  period  of  ten 
years  the  rent  being  payable  monthly  at  the 
rattf  of  $347  per  month,  and  the  guaranty  was 
"up  to  the  amount  of  $1,000,"  it  was  held 
that  the  liability  was  continuing  throughout 
the  entire  term.  Sinnige  v.  Oswald,  170  Cal. 
55,  148  Pac.  203,  wherein  it  was  held  that 
the  guarantor's  contention  that  his  liability 
ceased  as  soon  as  the  lessee  paid  more  than 
$1,000  of  the  rental  was  imtenable;  the  court 
saying:  "This  contention  cannot,  we  think, 
be  s^ustained.  The  lease  covered  a  term  of  ten 
years,  and  contemplated  monthly  payments 
during  that  period.  The  purpose  of  the  guar- 
anty was  to  provide  the  lessor  with  security 
for  these  successive  payments  of  rent.  The 
total  rental  aggr^ated  over  $40,000,  and 
the  words,  'up  to  the  amount  of  $1,000' 
were  designed  to  fix  a  limit  to  the  guar- 
antor's total  liability.  The  guarantor  was 
not  binding  itself  beyond  $1,000,  but  up 
to  that  point  it  guaranteed  *the  payment 
of  the  rent  in  said  lease  specified.'  The  rent 
guaranteed  was  the  rent  for  the  entire  period, 
not  merely  for  the  first  three  months.  This, 
we  think,  would  be  the  fair  construction  of 
the  instrument." 

JAmited  OtiarantieBm 

Genebaixy. 

It  has  been  held  that  though  no  time  Is 
fixed  in  a  guaranty  if  nothing  in  the  instru- 
ment indicates  a  continuance  of  the  undertak- 
ing, the  presumption  is  that  the  guaranty  is 
for  a  limited  time  only.  Aluminum  Cooking 
Utensil.  Co.  v.  Chastain^  113  Ark.  31,  167  S. 
W.  495;  Tolman  Co.  ▼.  Clements^  98  Mich. 
6,  66  N.  W.  1038. 

If  the  language  of  the  guaranty  is  equally 
capable  of  either  construction,  it  will  be 
construed  to  be  limited  rather  than  continu- 
ing. Merchant's  Nat.  Bank  v.  Cole,  83  Ohio 
St.  60,  Ann.  Cas.  1912A  779,  93  N.  E.  465. 

"It  is  a  well-settled  rule  of  law  that  con- 
tracts of  guaranty  and  suretyship  are  to  be 
strictly  construed,  and  all  reasonable  doubts 
resolved  In  favor  of  the  guarantor  or  surety.*' 
Hill  Mercantile  Co.  v.  Ebtan  Grocery  Co. 
(Tex.)  127  S.  W.  1080. 


It  was  said  in  Morgan  v.  Boyer,  39  Ohio  St. 
324,  48  Am.  Rep.  454 :    VThere  has  been  mucbu 
difference  of  opinion  as  to  whether  the 
guage  of  a  guaranty  should  be  construed 
creating  a  limited  or  a  continuing  guaranty^ 
when  it  is  fairly  capable  of  either  construction, 
but  we  are  satisfied  that  the  decided  weiglit 
of  authority  is  in  favor  of  the  rule    .     . 
that    in    a    doubtful    case    the    presumption 
should  be  against  the  construction  that  the 
guaranty  is  continuing."    In  the  instant  case 
a  guaranty  which  read  "The  bearer,    .    . 
is  visiting  your  city  buying  a  few  goods  in 
your  line,  and  anything  you  may  be  able  to 
sell  him  will  be  paid  promptly,  as  agreed  on, 
which  I  herewith  guarantee"  was  held  limited, 
to  liability  on  the  first  purchase. 

Where  a  guaranty  is  specifically  limited  by 
its  terms  to  a  stated  time  it  will  be  so  con- 
strued. Rouss  V.  Creglow,  103  la.  60,  72. 
N.  W.  429,  wherein  a  guaranty  providing  that 
it  should  apply  *'to  all  indebtedness  whicli. 
may  accrue  at  any  time  within  one  year  from 
this  date"  etc.  was  held  to  be  limited  to  one 
year. 

Illustrations. 

In  Aluminum  Cooking  Utensil  Co.  v.  Chas* 
tain,  113  Ark.  31,  167  S.  W.  496,  the  action 
was  on  the  following  guaranty  given  to  the 
employer  of  a  salesman  for  a  speeified  termr 
"In  consideration  of  your  having  taken  into 
your  employ  I.  W.  Chastain    .    .    .    ,    I  h^-e- 
by  guaranty  his  account  and  agree  to  pay  ior 
all  goods  ordered  of  you  and  not  paid  for  \tj^ 
him,  my  liabilil^  not  to  exceed  $500."    The 
guaranty  was  held  to  be  limited  to  the  par- 
ticular term  of  employment,  so  that  a  change 
of  the  contract  of  employment  did  not  carry 
with  it  the  guaranty.    The  court  said:    "The 
question  which  arises  is  whether  or  not  the 
contract  continued  during  the  whole  period 
of  the  renewal  contracts  of  employment.     It 
is  clear  from  the  language  of  the  contract 
that  it  operated  as  a  guaranty  for  the  amount 
of  $500,  and  continued  as  such  guaranty  up 
to  that  amount  for  the  period  it  was  intended 
to  cover.    The  language  of  the  contract  does 
-not  specify  in  express  terms  the  period  the 
same  was  to  cover,  but  it  is  evident  there- 
from that  it  related  to  the  contract  of  em- 
ployment then  in  existence.    The  subsequent 
contracts  were  not  slirictly  renewals^  because 
they  covered  difi^erent  periods  of  time  and 
different  territories.     In  Helena  First  Nat. 
Bank  v.   Waddell,   74  Ark.  241,  we  quoted 
with  approval  the  following  language  of  the 
New  York  court:    'Where,  by  the  terms  of  the 
guaranty,  it  is  evident  the  object  is  to  giv» 
a  standing  credit  to  the  principal,  to  be  used 
from  time  to  time,  either  indefinitely  or  untifr 
a  certain  period,  there  the  liability  is  eon* 
tinuing;   but  where  no  time  is  fixed,  aa^ 
nothing  in  the  instrument  indioates  a  eoa» 
tinnanoe  of  the  undertakings  the  presumption 
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4b  in  ixwar  of  a  limited  liability  as  to  time, 
whether  the  amount  is  limited  or  not.  Fel- 
lows V.  PrentlBS,  3  Den.  (N.  Y.)  512.*  The 
principle  there  announced  is,  we  think,  the 
correct  one,  and  it  controls  in  this  case. 
There  being  no  specified  time,  the  presumption 
is  against  an  indefinite  continuance.  There 
is,  as  said  by  Mr.  Brandt  in  his  work  on 
Suretyship  and  Guaranty,  no  general  rule  for 
determining  whether  the  guaranty  is  a  con- 
tinuing one  or  not,  each  case  depending  upon 
the  particular  language  used  in  the  contract. 
We  think  that  a  fair  interpretation  of  the 
contract  involved  in  this  action  limits  its 
application,  so  tar  as  concerns  the  time,  to 
the  contract  of  employment  then  in  existence 
between  appellant  and  I.  W.  Chastain.  The 
contract  recited  the  fact  of  appellant  having 
taken  I.  W.  Chastain  into  employment,  and 
this  necessarily  referred  to  the  contract  of 
employment  then  in  existence,  the  term  of 
which  ended  at  a  certain  time  by  express  stip- 
ulati(m  specified  in  the  contract.  It  would 
require  stronger  language  to  make  the  guar- 
anty ajfeplicable  to  another  contract  of  em- 
ployment covering  a  different  period  of  time 
and  different  territory  for  its  operation.  We 
are,  therefore,  of  the  opinion  that  the  court 
was  in  error  in  holding  that  the  contract  of 
guaranty  covered  the  accounts  in  suit,  and 
there  should  have  been  a  peremptory  instruc- 
tion in  favor  of  the  guarantors  on  that  issue." 

In  Ferryman  v.  McCall,  66  Ala.  401,  41  Am. 
Rep.  752,  it  ^ippeared  that  in  compliance  with 
a  request  for  a  guaranty  the  guarantor  replied 
as  follows:  "Mr.  Bums,  I  understand,  re- 
quested you  to  send  him  ^  bill  of  goods,  which 
you  have.  You  will,  notC',  please  fill  the  said 
bill.  .  .  .  Let  me  say  to  you,  I  indorse  Mr. 
J.  R.  Burns,  and  liope  that  he  may  become  one 
of  your  best  customers."  It  was  held  that  the 
guaranty  extended  only  to  the  one  purchase 
tiien  made. 

It  was  held  in  Finnucan  ▼.  Feigenspan,  81 
Conn.  378,  71  Atl.  497,  that  an  agreement 
''to  guarantee  to  the  defendant  payment  for 
merchandise  to  be  thus  furnished  by  the  de- 
fendant to  the  said  .  .  .  and  for  the  re- 
payment of  said  sum  of  $450  to  be  thus  loaned 
to  him  by  the  defendant,  not  exceeding  the 
sum  of  $750,"  was  a  limited  guaranty,  and  the 
guarantor  was  accordingly  entitled  to  credit 
for  all  the  payments  made  by  the  principal 
up  to  the  amount  guaranteed. 

Where  a  guarantor  agreed  to  be  responsible 
to  an  indorser  of  a  note  for  one-half  of  the 
amount  of  any  loss  he  might  sustain  by  reason 
of  said  indorsement,  the  guaranty  was  held  to 
te  limited  to  one  indorsement  only.  Hall  t. 
Hand,  8  Conn.  560. 

A  guaranty  of  the  interest  on  a  promissory 
note  is  not  a  continuing  guaranty  but  is 
limited  to  the  interest  until  inaturity.  Rector 
▼.  McCarthy,  61  Ark.  420,  33  S.  W.  633,  54 
Am.  Si  Bep.  271,  81  LJI.A.  121. 


It  was  held  in  Williams  v.  Wyatt,  7  Ky.  L. 
Rep.  444,  that  where  the  defendant  directed 
the  plaintiff  to  let  his  son  have  some  whisky, 
promising  to  see  the  plaintiff  paid,  the  guar- 
anty was  limited  and  that  the  delivery  of  a 
single  lot  exhausted  the  defendant's  liability. 

In  Louisville  First  Nat.  Bank  v.  Bickel,  154 
Ky.  8,  156  S.  W.  859,  an  agreement  which 
recited  that  ''we,  the  undersigned,  hereby 
guarantee  an  overdraft  to  the  .  .  .  Bank 
...  to  the  extent  of  $4500;  all  the  re- 
ceipts of  the  .  .  .  company  to  be  deposited 
in  said  bank  tmtil  the  above  is  extinguished/' 
was  held  to  be  limited  to  the  overdraft  exist- 
ing at  the  time  the  guaranty  was  executed 
and  as  soon  as  the  receipts  of  the  company 
thereafter  deposited  in  the  bank  amounted  to 
$4,500,  the  guaranty  ceased. 

"As  you  have  promised  to  advance  my  son 
George,  I  am  willing  to  go  his  security  for 
the  amount  of  $2500"  has  been  held 
to  be  a  limited  guaranty.  Gerson  v.  Ham- 
ilton, 30  La.  Ann.  737,  wherein  the  court 
said^  'The  counsel  for  plaintiff  contend 
that  the  letter  of  October  15  was  a  con- 
tinuing guarantee;  and  they  rely  on  Wil- 
liams V.  Reynolds,  11  La.  230,  and  Menard  v. 
Scudder,  7  La.  Ann.  386.  In  the  first  of  these 
cases  Reynolds  wrote  to  Williams,  guarantee- 
ing his  indorsement  for  Reynolds  and  Ayars, 
to  the  extent  of  $5,000.  A  month  later,  in  No- 
vember, 1832,  he  wrote  again  to  Williams, 
saying:  'I  intend  this  as  a  standing  accom- 
modation to  them  (Reynolds  &  Ayars) ;  and 
I  now  offer  you  a  further  guaranty  for  your 
indorsement  to  the  extent  of  $5,000,  on  bills 
of  exchange  they  may  have  occasion  to  draw, 
on  account  of  shipments  they  may  make  from 
time  to  time;  these  guaranties  to  continue 
and  be  in  full  force  until  the*  first  day  of 
January,  1834.'  Of  course,  this  was  a  con- 
tinuing guaranty;  and  defendant  was  held 
liable  to  Williams  for  his  indorsement  for  Rey- 
nolds A  Ayars,  for  $5,000.  In  the  other  case, 
the  guaranty  was  in  these  words:  'I  do 
recommend  my  friend,  Mr.  J.  B.  Scudder,  of 
the  parish  of  East  Baton  Rouge,  a  planter, 
and  any  funds  that  he  may  raise  on  accept- 
ances, in  case  he  does  not  pay,  I  feel  bound 
to  pay.'  This  also  was  held  to  be  a  continu* 
ing  guaranty;  and  McCalop,  the  guarantor, 
was  held  liable  for  advances  made  to  Scudder 
from  the  note,  December,  1849,  up  to  the 
death  of  McCalop,  in  July,  1850,  it  not  having 
been  otherwise  revoked.  There  is  no  analogy 
between  these  cases  and  the  present  case. 
Hamilton,  the  father,  limited  his  guaranty 
to  the  sum  of  $2,500.  Within  less  than  a 
month,  on  the  first  of  November,  that  limit 
had  been  exceeded  by  a  few  dollars;  and  the 
account  continued  until  the  total  debits 
were  $6,199.40,  on  the  first  February,  and 
the  total  credits  to  same  date,  $4  274.- 
75.  We  incline  to  the  opinion  that  G.  M. 
Hamilton   was   not    legally    bound    to    pay 
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the  $1,211.21,  under  his  letter.  Gerson  had 
the  right  to  look  to  him  as  security  for  the 
advaDces  made  by  him,  on  the  faith  of  the 
letter,  up  to  $2,500 ;  and  he  was  bound  legally, 
ex  aequo  et  bono  to  apply  to  the  debt,  and  for 
the  discharge  of  the  guarantor,  the  first  pay- 
ments received  by  him  from  G.  W.  Hamilton. 
The  father  must  be  presumed  to  have  had 
some  knowledge  of  his  son's  means  and'  re- 
sources; and  to  have  given  the  guaranty  for 
the  limited  sum  of  $2,500,  because  he  had 
confidence  in  his  son's  ability  to  make  good 
advances  to  that  amount." 

In  Bloom  v.  Kern,  30  La.  Ann.  1263,  the 
following  guaranties  were  held  to  be  limited 
to  a  single  transaction:  ''Mr.  L.  Kern  tells 
me  that  he  selected  some  groceries  at  youi 
house,  which  you,  however,  will  not  ship, 
without  my  say  so.  Please  ship  the  same  by 
the  first  boat  out,  and  I  will  see  that  every- 
thing is  right." — "Yours  of  fifth  came  to 
hand,  with  invoice.  In  reply,  ...  I  want 
you  to  ship  the  goods  he  selected,  and  I  will 
see  it  paid  in  time.  You  shall  be  safe  if  it 
takes  the  last  dime  I  have." 

In  Lamport  v.  Greenberg,  48  Misc.  513,  96 
N.  T.  8. 143,  the  following  guaranty  was  held 
to  be  limited  to  a  single  purchase :  ''We  hereby 
guarantee  the  sum  of  $100  the  amount  which 
they  will  sell  to  .  .  .  that  in  case  of  their 
failing  to  pay,  we  will  pay  the  same  on  de- 
mand, after  30  days  from  date  of  purchase." 

In  Kay  v.  Groves,  6  Bing.  276,  19  E.  C.  L. 
82,  3  M.  &  P.  634,  4  C.  A  P.  72,  19  E.  C.  L. 
279,  8  L.  J.  C.  PI.  9,  the  following  was 
held  to  be  a  limited  guaranty:  ''I  hereby 
agree  to  be  answerable  to  (creditor)  for  the 
amount  of  five  sacks  of  flour  to  be  delivered 
to  (principal  debtor)  payable  in  one  month." 

In  Whitehead  v.  American  Lamp,  etc.  Co. 
70  N.  J.  Eq.  581,  62  Atl.  554,  it  was  held  that 
a  guaranty  dated  "August  1,  1903"  and 
among  others  stating  that  "we  are  willing  to 
guarantee  to  you  the « ultimate  payment  of  all 
purchases  from  you  up  to  date,  as  well  as 
any  future  purchases  during  this  year,"  etc., 
was  limited  to  purchases  during  the  year 
1903  only. 

In  Renter  v.  Howe,  60  N.  H.  678,  it  ap- 
peared that  the  defendant  authorized  the 
plaintiffs  to  deliver  goods  to  the  principal 
during  the  next  twelve  months  aftev  Septem- 
ber 4,  1877,  to  an  amount  not  exceeding  $500, 
and  promised  to  pay  for  them  if  the  principal 
did  not.  During  the  twelve  months  the 
plaintiffs  delivered  goods  worth  $500  for 
which  the  principal  paid  and  thereafter  dur- 
ing the  same  twelve  months  they  delivered 
to  him  goods  to  the  value  of  more  than  $7,000. 
It  was  held  that  the  guaranty  was  limited  to 
the  first  delivery. 

In  Standard  Supply  Co.  v.  Finch,  147  N.  0* 
106,  60  S.  E.  904,  it  was  held  that  a  state- 
ment by  the  guarantor  that  "just  as  soon  as 


the  dry  kiln  gets  in  operation  I  will  see  that 
your  bill  ia  paid"  was  limited  to  an  account 
already  incurred  and  not  to  future  credits.  . 

In  SoUee  v.  Meugy,  1  Bailey  L.  (S.  C.) 
620,  the  guaranty  in  question  was  as  fol- 
lows: "Mr.  John  B.  Matthieu  wishing  to 
alter  his  present  mode  of  doing  business,  and 
make  arrangements  in  Charleston,  has  re- 
quested of  me  to  continue  my  assistance  by 
lending  him  my  name.  I  have  therefore  con- 
sented that  he  shall  use  it  for  the  amount  of 
from  $1,000  to  $1,500."  It  was  held  to  be  lim- 
ited to  a  single  credit  of  that  amount  and  as 
soon  as  that  was  paid,  the  liability  of  the 
guarantor  ceased.  See  also  Lawton  v.  Maner^ 
10  Rich.  L.  (S.  C.)  323. 

"In  regard  to  purchase  of  .  .  .  ,  we 
guarantee  payment  of  same  to  amount  of 
$4,500"  has  been  held  to  be  limited  to  the 
first  purchase  only.  Auerbach  v.  HoUey 
(Tex.)   26  S.  W.  83. 

In  AUnutt  v.  Ashenden,  6  Scott  127,  7  Jur. 
113,  12  L.  J.  C.  PI.  124,  5  M.  &  G.  392,  44  E. 
C.  L.  210,  the  guaranty  sued  on  was  as  fol- 
lows: "I  hereby  guarantee  [principal  debt- 
or's] account  with  you  for  wines  and  spirits 
to  the  amount  of  £100."  It  appeared  that  at 
the  time  the  guaranty  was  given  there  was  a 
balance  due  to  the  plaintiff  of  over  £83  from, 
the  principal  debtor.  Between  the  date  of 
the  guaranty  and  the  commencement  of  t^e 
suit  the  plaintiff  sold  and  delivered  merchan- 
dise of  the  value  of  over  £814,  on  which  the 
debtor  paid  over  £611  leaving  a  balance  of 
over  £218.  The  court  held  that*  no  part  of 
this  was  covered  by  the  guaranty. 

In  Isaacs  v.  Moll,  77  Misc.  180,  136  N.  Y.  S. 
69,  an  action  was  brought  on  the  following 
guaranty:  "In  consideration  of  one  ($1)  dollar 
to  me  in  hand  paid,  receipt  of  which  is  hereby 
acknowledged,  I,  the  undersigned,  hereby 
guarantee  to  Wm.  Isaacs,  of  373  Broadway, 
for  merchandise  purchased  by  N.  Johnson 
for  said  Wm.  Isaacs,  and  in  the  event  of  said 
X.  Johnson  not  meeting  his  bills  at  maturity 
I  shall  hold  myself  personally  liable  for  the 
payment  of  same.  It  shall,  however,  be  stipu- 
lated that  my  liability  for  above  guaranty 
shall  not  exceed  the  sum  of  four  hundred 
($400)  dollars."  In  construing  it  as  limited, 
the  court  said:  "The  sole  question  litigated 
was  whether  the  guaranty  was  of  a  continuing 
nature,  including  all  of  goods  sold  thereafter, 
or  whether  it  was  limited  to  goods  which  had 
been  purchased  prior  to  October  27,  1909. 
There  can  be  no  question  but  that,  according 
to  the  rules  of  strict  grammatical  construc- 
tion, the  guaranty  is  for  'merchandise  pur- 
chased,' and  is  limited  to  goods  purchased 
prior  to  that  date.  While  the  guaranty  con- 
tains words  of  futurity,  they  are  entirely 
consistent  with  the  strict  construction  of  the 
words  'merchandise  purchased;'  for  these 
words  are  used  apparently  with  reference  only 
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to  the  payment  of  the  bills  foT  t^iB  merchan- 
diae  on  maturity.  The  plaintiff,  however, 
claims  that  the  strict  grammatical  construc- 
tion must  give  way  ta  the  intent  of  the  par- 
ties, as  shown  by  their  acts.  Conceding,  with- 
out deciding,  that  parol  evidence  was  properly 
admitted  to  explain  the  meaning  of  the  words 
used,  I  fail  to  find  that  this  evidence  is  suffi- 
cient to  sustain  the  construction  for  which 
the  plaintiff  contends.  The  plaintiff's  sales- 
man testified  that,  prior  to  obtaining  the 
guaranty,  he  obtained  an  order  from  John- 
son, and  then  went  to  see  the  defendant,  and 
obtained  the  written  guaranty  from  the  de- 
fendant. The  complaint  itself  alleges  that 
the  guaranty  was  obtained  in  consideration* 
of  and  to  obtain  the  delivery  at  that  time  of 
goods,  for  the  sale  of  which,  upon  terms  of 
credit,  the  said  Johnson  had  applied  to  the 
plaintiff.  In  view  of  these  allegations  and 
conceded  facts,  the  strict  grammatical  con- 
struction of  the  words  of  the  guaranty  is 
absolutely  in  accordance  with  the  actual  in- 
tent of  the  parties.  If  the  guaranty  was  ob- 
tained, as  the  complainant  alleges,  *to  induce 
the  delivery  at  said  time  of  goods,  wares,  and 
merchandise  to  said  Nathan  Johnson,  upon 
terms  of  credit/  it  should  not  be  so  construed 
as  to  cover  goods  sold  and  delivered  almost 
two  years  thereafter." 

In  Goldstein  v.  Leibowits,  167  N.  Y.  S.  906, 
it  appeared  that  the  defendants  signed  the 
following  guaranty:      "In    consideration    of 
one  dollar  we,    .    .     .    guarantee  the  account 
of   .    .    .    for  the  amount  of  $50;  if  they  will 
not  pay,  we  will  pay  for  same."    It  was  held 
to  be  error  for  the  trial  court  to  exclude  parol 
testimony   to    prove    the   limitation    of   the 
guaranty,      the     appellate     court     saying: 
"Should  the  guaranty  be  construed  as  a  con- 
tinuing guaranty,  or  should  it  be  restricted 
to  cover  only  the  account  as  it  existed  when 
the  guaranty  was  signed?    The  trial  justice 
held  that  the  guaranty  was  unambiguous,  and 
must  be  interpreted  as  a  continuing  guar- 
anty, and   he   excluded   parol   testimony   to 
Bhow  that  the  parties  intended  to  confine  the 
guaranty  to  the  account  as  it  then  existed. 
It  seems  to  me  that,  both  upon  principle  and 
authority,  the  trial  justice  was  in  error  when 
he  excluded  this  testimony.     The  guaranty 
contains  no  words  which  state  clearly  that  it 
refers  either  to  past  or  to  future  transact 
tione.    Its  meaning  depends  entirely  upon  the 
meaning  of  the  word  'account.'    That  word  is 
&  w<»rd  of  flexible  meaning,  and  might  have 
b«eik  used  aptly  to  refer  either  to  the  items 
oi  past  dealings  between  the  parties,  or  to 
those  items  and,  in  addition,  all  other  items 
of  transactions  which  might  subsequently  be 
had  by  the  parties." 

In  Woods  V.  Doherty,  153  Mass.  668,  27 
N.  E.  670,  th«  following  guaranty  was  sued 
en:  "I    .    .    .    guarantee  the  payment  of  the 


rent  by  the  within  lessee  according  to  the 
terms  of  the  lease,  providing  said  lessee  shall 
live  to  the  end  of  the  term,"  etc.  The  lease 
was  "to  hold  for  the  term  of  three  years,"  the 
tenant  ''yielding  and  paying  therefor  the 
rent  of  $600  per  annum"  and  ''to  have  the 
right  to  renew  said  lease  for  the  further  term 
of  two  years  if  he  shall  so  elect."  The  tenant 
elected  to  renew  the  lease  and  the  question 
arose  whether  the  guaranty  extended  to  the 
additional  two  years.  It  was  held  that  the 
fact  that  the  guaranty  contained  the  proviso 
as  to  the  lessee  living  to  the  end  of  the  term 
implied  that  the  guaranty  was  limited  to  the 
end  of  the  term  and  did  not  extend  to  the 
renewal  period.  See  also  Tilton  v.  Witter- 
more,  202  Mass.  39,  88  N.  E.  329;  Dumontet 
▼,  Poirier,  49  Quebec  Super.  Ct.  464. 

While  the  execution  of  a  written  lease  is 
not  required  if  the  tenant  holds  over,  never- 
theless it  is,  so  far  as  a  guaranty  is  concerned, 
a  new  lease,  and  in  such  a  case,  the  guaran- 
tor's liability  is  limited  to  the  specific  term 
of  the  lease  and  will  not  continue  if  the  ten- 
ant exercises  an  option  contained  in-  the  lease 
to  renew  it  for  four  years  on  the  same  terms 
as  the  preceding  period.  Kanouse  t.  Wise, 
76  N.  J.  L.  423,  69  Atl.  1017. 

In  Anderson  ▼.  Blakley,  2  Watts  AS.  (Pa.) 
237,  the  following  guaranty  was  held 
to  be  limited:  "Mr.  Priatt  having  in- 
formed me,  that  he  is  making  some  purchases 
from  you,  .  .  .  though  not  personally 
acquainted,  yet  I  would  say,  from  my  knowl- 
edge of  Mr.  P.,  that  you  might  credit  him 
with  perfect  safety,  and  that  anything  he 
might  purchase  from  you,  I  would  see  paid 
for."  The  court  said:  "The  face  of  this  let- 
ter would  seem  rather  to  import  that  Pratt 
was  then  making  some  purchases  from  the 
plaintiff,  and  that  the  credit  was  to  be  re- 
ferred to  them.  There  is  no  allusion  to  any 
future  purchases,  or  intimation  that  the  guar- 
anty was  to  extend  to  all  future  dealings  be- 
tween the  parties,  and  to  any  unlimited 
period  of  time.  It  could  hardly  be  presumed 
that  the  defendant  would,  for  the  reasona 
stated  in  this  letter,  give  his  guaranty  for 
another  through  a  series  of  months  or  years, 
and  to  an  unlimited  amount.  There  is  more 
reason,  perhaps,  for  giving  a  freer  interpre- 
tation where  the  sum  is,  as  in  several  of  the 
eases,  limited;  because  there  the  party  in- 
trenches himself  within  a  certain  amount, 
beyond  which  he  can  in  no  case  be  made  liable. 
But  where  there  is  no  restriction  of  the 
amount,  the  guaranty  should  be  carefully 
scanned,  to  see  whether  it  justifies  a  party  in 
the  large  construction  contended  for." 

In  Sherman  v.  MuUoy,  174  Mass.  41,  64 
K.  E.  346,  76  Am.  St.  Rep.  286,  it  appeared 
that  the  plaintiffs  were  dealers  in  building 
material.  Onfe  Coffin,  a  contractor,  applied 
for  material  which  they  refused  to  deliver  on 
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credit  unless  sufficient  security  was  furnished 
them,  whereupon  the  defendant  signed  the 
following:  *'I  the  undersigned  agree  to  be 
holden  for  stock  delivered  to  A.  E.  Coffin  to 
the  amount  of  $200,  and  agree  to  pay  the 
same."  Thereupon  the  plaintiffs  furnished 
the  contractor  with  material  from  time  to 
time  amounting  to  about  $900,  and  received 
payment  on  account  of  the  sales,  such  that  at 
the  date  of  the  suit  there  remained  due  them 
a  balance  of  $271.  In  deciding  that  the  guar- 
anty was  limited  to  a  single  transaction,  the 
court  said:  ''The  only  question  in  the  case 
is  whether  the  instrument  was  a  continuing 
guaranty,  or  whether  it  ceased  to  be  binding 
as  soon  as  the  plaintiffs  had  furnished  Coffin 
goods  to  the  amount  of  $200  and  had  re- 
ceived pay  therefor.  The  answer  to  the 
question  depends  upon  the  meaning  of  the 
instrument  according  to  ordinary  rules  of 
interpretation.  Does  the  paper  indicate  an 
intention  on  the  part  of  the  defendant  that 
the  plaintiffs  should  sell  goods  to  Coffin  from 
time  to  time  until  notified  to  stop,  receiving 
payments  that  might  be  made,  and  that  the 
defendant  should  be  liable  for  the  balance  to 
an  amount  not  exceeding  $200?  or  does  it 
indicate  merely  an  intention  to  authorize  a 
sale  of  goods  to  an  amount  not  exceeding 
$200  in  all,  with  the  guaranty  as  security? 
The  language  of  the  guaranty  is  such  that 
its  meaning  is  not  clear.  It  seems  to  us  the 
more  natural  construction  to  decide  that  the 
defendant  agrees  to  be  holden  and 'agrees  to 
pay  'for  stock  delivered  to  A.  E.  Coffin  to  the 
amount  of  $200/  rather  than  that  he  agrees 
to  pay  not  exceeding  $200  on* any  balance 
that  may  remain  unpaid  sifter  the  delivery 
to  Coffin  of  stock  to  a  larger  amount.  Cer- 
tainly there  are  no  words  which  plainly  look 
to  future  deliveries  to  an  unlimited  amount. 
The  circumstances  were  such  as  to  be  con- 
sistent with  a  purpose  on  the  part  of  the  par- 
ties to  establish  a  general  line  of  credit  for 
future  transactions  for  an  indefinite  period. 
But  they  are  equally  consistent  with  a  pur- 
pose to  buy  goods  at  one  time  to  the  amount 
of  $200.  In  applying  the  writing  to  existing 
facts,  the  defendant  cannot  be  charged  with 
anything  more  than  appears  from  the  general 
relations  of  the  parties  of  which  he  may  be 
presumed  to  have  had  knowledge,  namely, 
that  the  plaintiffs  were  dealers  in  building 
material  and  Coffin  was  a  contractor  and 
builder.  In  cases  of  this  kind  the  language 
of  the  instrument  is  not  to  be  construed  most 
strongly  against  the  party  who  uses  it.  We 
are  to  find  the  meaning  of  the  parties  if 
possible  from  the  language,  and  in  doubtful 
cases,  inasmuch  as  the  promise  is  to  pay  the 
debt  of  another,  the  presumption  is  that  a 
guaranty  of  a  single  transaction  or  of  lim- 
ited transactions  was  intended,  rather  than 
a  continuing  guaranty/' 


In  Wood  ▼.  Chambers,  40  U.  C.  Q.  B.  281, 
the  following  guaranty  was  held  to  be  limited 
to  future  transactions:  ''In  consideration  of 
your  supplying  my  son,  .  .  .  with  what 
goods  he  may  from  time  to  time  require  of 
you  this  season,  on  your  usual  terms  of 
credit,  I  do  hereby  guarantee  the  payment  of 
the  same.'' 
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ptiem  of 


Oonstitiitional  Iaw  «— 
VaUdity  of  Statute. 

A  statute  is  presumptively  valid,  and  its 
unconstitutionality  must  apjpear  beyond  rea^ 
sonable  doubt  before  it  will  be  set  aside. 


IiAbor  Laws  —  BoqmlHiis  Toilet  Booi 
for  Emplojees  «-  Validity. 

Laws  1013,  p.  401,  requiring  foundries  to 
provide  sanitary  facilities  for  workmen,  is 
not  invalid,  as  special  legislation,  because  not 
applying  to  all  establishments  generally,  since 
the  word  "establishments"  means  institutions, 
and  usually  applies  to  concerns  of  a  public 
nature,  and  frequently  includes  the  places 
where  they  are  conducted,  as  well  as  the 
physical  things  connected  therewith. 

[See  note  at  end  of  this  case.] 

Same. 

"Foundries"  are  works  for  the  casting  of 
metaU,  and,  the  conditions  and  drcumstanoes 
under  which  foundry  employees  work  being 
different  from  those  of  other  employments. 
Laws  1913,  p.  401,  requiring  foundries  to 
provide  sanitary  toilet  facilities  for  work* 
men,  is  not  invalid  as  class  legislation. 

[See  note  at  end  of  this  case.] 

Oonstitntional  Law  ^  Special  Iiegiisla- 
tion  -»  Bsceptiona. 

Exceptions  founded  on  reason  do  not  render 
a  general  statute  or  ordinance  unconstitu- 
tional as  special  legislation. 

Appeal  from  St.  Louis  Court  of  Criminal 
Correction:     MnLMt,  Judge. 

Criminal  action.  Boullin-Oallagher  Iron 
and  Steel  Company  convieted  of  vitdatioii  of 
statute  requiring  foundries  to  provide  san- 
itary toilet  facilities  for  workmen,  and  ap- 
peals.   The  facta  are  stated  in  the  opinicm. 
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StJmurmacher  d  Rasaieur  for   appellant. 
Johm  T,  Bark0r  and  Lee  B,  Bwmg  for  ap- 
pellee. 

[laO]  Waxxol,  J.— This  eoit,  In  the  nature 
of  a  criminal  proeeeding,  was  instituted  by 
information  in  the  [181]  St.  Louis  Court  of 
Criminal  Correction  against  the  defendant 
for  failing  to  comply  with  an  act  of  the 
General  Assembly  (Laws  1913,  p.  401)  re- 
quiring foundries  to  provide  for  their  work- 
men certain  sanitiuy  conveniences  described 
in  the  act.  Upon  a  trial  the  defendant  was 
fonnd  guilty  and  fined  fifty  dollars,  from 
which  it  appeals.  The  constitutionidity  of 
the  act  is  assailed,  hence  our  jurisdiction. 
The  portion  of  the  act  neeessajry  to  be  consid- 
ered is  as  follows; 

"Every  c(Hrporation,  company  or  person  in 
this  State  engaged  in  operating  any  foundry 
in  which  ten  or  more  men  are  em)>loyed  is 
hereby  required  to  provide  saitable  toilet 
rooms,  containing  washbowls  or  sinks  pro- 
vided with  running  water,  hot  and  cold, 
water  closets  connection  with  running  water 
and  a  suitable  room  or  place  wherein  the 
men  may  change  their  clothes,  said  room  to 
be  directly  connected  with  the  f  oimdry  build- 
ing, properly  heated,  ventilated  and  protect- 
ed with  a  suitable  locker  or  place  to  properly 
change  his  clothing  or  wearing  apparel." 

The  purpose  of  this  statute  is  oommend- 
able.  Primarily  it  is  intended  to  improve 
the  sanitary  conditions  under  which  a  class 
of  workmen  labor.  The  nature  of  their 
employment,  speaking  from  the  commonly 
accepted  knowledge  of  the  vocation  they  pur- 
sue^ of  whieh  we  are  entitled  to  take  noUoe, 
is  such  that  it  subjects  those  engaged  in  it 
to  extreme  changes  of  temperature,  exposure 
to  dirt  and  danger,  and  demands  great  endur- 
ance. Laborers  thus  environed  are  entitled 
to  the  utmost  exercise  of  the  State's  police 
power  in  their  behalf,  consonant  with  a  rea- 
sonable interpretation  of  constitutional  lim- 
itations. The  enactment  of  laws  of  the 
character  here  under  review  must  be  such  as 
vpon  a  fair  analysis  will  not  subject  the 
State  to  the  charge  of  bestowing  a  favor. 
"The  State,^'  said  a  great  commentator  on 
constitutional  law,  "has  no  favors  to  bestow.** 
[Cooley's  Con.  Lim.  (7th  ed.)  p.  663.]  Its 
purpose  [183]  wisely  directed  is,  while  legis- 
lating for  the  betterment  of  its  citizens,  to 
so  frame  its  laws  as  to  inflict  no  arbitrary 
discriminations  nor  confer  any  privileges  not 
common  to  the  class  included  within  the 
law.  In  thus  exercising  its  police  power  it 
must  of  necessity  classify  the  objects  of 
legislation,  and  in  such  classification  a  wide 
range  of  discretion  is  not  improper.  [Fidel- 
ity Mut.  Life  Assoc,  v.  Mettler,  186  U.  S. 
308,  22  S.  Ct  662,  46  U.  S.  (L.  ed.)  922.] 
A  law  enacted  fdr  the  common  good  ia  to  be 


liberally  oonstrued;  and  a  like  rule  may, 
without  violating  the  canons  of  construction, 
be  applied  within  reasonable  limitations  to 
an  enactment  whieh  extends  only  to  a  class. 

In  the  construction  of  such  a  statute  as  we 
have  here,  certain  well  established  rules  are 
to  be  observed,  to  wit:  its  enactment  is 
accompanied  by  a  presumption  of  validity, 
and  the  burden  is  on  him  who  asserts  to  the 
contrary  (Shohoney  v,  Quincy,  etc,  R.  Co. 
231  Mo.  131,  Ann.  Cas.  1912A  1143,  132 
S.  W.  1069;  State  v.  WiUiams,  232  Mo.  66, 
133  S.  W.  1,  34  L:iLA.<N.a)  1060;  Stote 
V.  Parker  DistilUng  Co.  236  Mo.  219,  139 
8.  W.  463;  Miners'  Bank  v.  Clark,  262  Mo. 
20,  168  S.  W.  697) ;  every  reasonable  intend- 
ment must  be  made  in  favor  of  the  validity 
of  the  statute,  and  its  unconstitutionality 
must  appear  beyond  a  reasonable  doubt 
(Bledsoe  v.  Stallard,  250  Mo.  164,  167  S.  W. 
77;  Tuberculosis  Hospital  Dist.  v.  Peter, 
263  Mo.  6^,  Ann.  Cas.  1916C  310,  161  S.  W. 
1166;  State  v.  Buente,  266  Mo.  227,  Ann.  Cas. 
1916D  879,  166  8.  W.  340) ;  nor  will  courts 
inquire  into  the  wisdom  or  expediency  which 
prompted  the  enactment  of  the  statute;  this 
ia  for  the  Legislature  (8tate  v.  8mith,  233 
Mo.  242,  136  8.  W.  466,  33  L.R.A.(N.S.)  179; 
Welbom  v.  Faulocmer,  237  Mo.  297,  141  8. 
W.  31). 

It  is  contended  that  the  act  in  question  is 
special  in  its  application  in  that  it  is  said 
to  arbitrarily  and  unjustly  make  one  of  the 
many  forms  of  industrial  activity  the  object 
of  legislation  and  thereby  exc^t  others  of 
the  same  natural  class  from  its  provisions. 
The  concrete  contention  is  that  foundries  are 
by  the  act  subjected  to  regulations  from 
which  other  employers  of  labor  are  by  ex- 
clusion exempted;  that  the  act,  to  have  met 
the  constitutional  requirement  against  spe- 
cial legislation,  [183]  should  have  been 
directed  against  ''establishments"  generally 
and  not  "foundries"  particularly.  This  at- 
tempted g^ieraTization  is  too  broad  and 
would  in  its  application  render  the  law 
vague  and  indefinite.  The  word  establish- 
ments means  nothing  more  colloquially  or 
legally  than  the  word  institutions.  [Rich- 
mond County  Academy  v.  Bohler,  80  Ga.  169, 
7  8.  E.  683.]  It  is  usually  applied  to  con- 
cerns of  a  public  nature  and  frequently  in- 
cludes the  places  where  they  are  conducted 
as  well  as  the  physical  things  connected 
therewith.  [Lane  v.  Smythe,  46  N.  J.  Eq. 
443,  19  Atl.  199;  Boon  v.  Moss,  70  N.  Y. 
466.]  In  the  vernacular  of  the  early  French 
settlers  of  this  State  the  word  "establish- 
ment," the  same  as  our  English  word 
establishment,  meant  nothing  more  than  is 
implied  by  the  word  settlement.  [Dent  v. 
Bingham,  8  Mo.  I.  c.  596w]  It  is  evident, 
therefore,  that  the  word  sought  to  be  sub- 
stituted for  tbe  word  foundries,  under  the 
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contention  of  appellant,  if  construed  either 
According  to  its  ordinary  meaning  or  as 
judicially  defined,  would  fail  on  account  of 
its  generality  to  effect  the  purpose  intended 
3>y  the  act.  Nor  is  this  all.  If  the  act  was 
thus  generalized  it  could  not  with  certainty, 
such  as  is  required  of  a  criminal  statute,  he 
made  applicable  to  any  form  of  industrial 
activity  and  as  a  consequence  it  would  be 
rendered  nugatory.  Further  heeding  the  con- 
tention of  defendant,  it  is  said  the  act 
contains  an  arbitrary  classification,  by  which 
Is  meant  one  not  based  on  such  a  difference 
in  the  situation  and  circumstances  of  the 
subjects  classified  as  to  render  it  necessary 
4Uid  proper  to  enact  legislation  in  regard 
thereto.  [State  v.  Cooley,  56  Minn.  650,  68 
N.  W.  160,3 

•Foundries  are  said  by  the  courts  to  be 
works  for  the  casting  of  metals.  [Benedict 
V.  New  Orleans,  44  La.  Ann.  793,  11  So.  41]. 
Thus  defined  they  cannot  either  1%  technical 
terms  or  popular  parlance  be  considered  as  a 
subdivision  of  the  general  term  factories  or 
manufactories,  and  hence  they  constitute  a 
dasB  within  themselves.  Thus  classified,  we 
lind  that  the  conditions  and  circumstances 
[184]  under  which  foundry  men  work  are 
different  from  those  of  other  workmen,  and 
that  such  difference  is  sufficient  to  authorize 
the  enactment  of  a  law  in  the  exercise  of  the 
State's  police  power  to  ameliorate  their  con- 
dition. The  act,  under  this  state  of  facts, 
cannot  be  said  to  create  an  arbitrary  classifi- 
cation and  is  not  subject  to  criticism  as  a 
special  law. 

There  runs  through  the  history  of  our  legis- 
lation a  well  marked  line  of  acts  regulating 
the  conditions  of  labor  in  different  vocations. 
Many  of  these  have  received  judicial  sanc- 
tion. Note  the  following:  Fixing  the  max- 
imiun  amount  of  damages  that  may  be 
recovered  for  the  wrongful  death  of  a  miner, 
different  from  that  allowed  for  the  death  of 
another  under  the  general  law  (Hamman  v. 
Central  Coal,  etc.  Co.  166  Mo.  232,  56  S.  W. 
1091 ) ;  requiring  screens  to  be  built  around 
vestibules  of  electric  cars  for  the  protection 
of  motormen — no  such  protection  afforded 
cars  having  other  motive  power  than  elec- 
tricity (State  v.  Whitaker,  160  Mo.  69,  60 
S.  .W.  1068);  imposing  a  burden  upon  rail- 
road companies  in  r^ard  to  their  employees 
not  required  of  other  common  carriers  or 
employers  (Powell  v.  Sherwood,  162  Mo.  606, 
63  S.  W.  485 ) ;  an  ordinance  of  the  city  of 
8t.  Louis  exempting  ke^ers  of  meat  shops 
from  the  statutory  provisions  of  the  Sunday 
law  by  authorizing  them  to  keep  open  until 
nine  o'clock  in  the  morning  of  that  day 
(St.  Louis  ^v.  DeXiassus,  206  Mo.  578,  104 
S.   W.   12.)' 

We  point  to  these  precedents  act  as  neces- 
aary  to  establish  the  validity  of  the  act  in 


question;  this  has  been  done  by  determining 
^e  meaning  of  its  terms  and  the  legislative 
intent  in  its  enactment.  The  precedents, 
however,  serve  the  purpose  of  empiiasizing 
the  rule  that  exceptions  founded  on  reason 
may  be  made  in  an  act  to  a  general  statute 
or  ordinance  without  infringing  the  consti- 
tutional inhibition  against  special  legislation. 
From  all  that  has  been  said  the  judgment 
of  the  trial  court  should  be  affirmed  and  it  is 
so  ordered.    All  concur. 

HOTS. 

The  decision  in  the  reported  case,  uphold- 
ing a  statute  requiring  the  operators  of 
foundries  to  furnish  for  the  use  of  their  em- 
ployees suitable  wash  rooms  with  hot  and 
cold  water,  is  in  accord  with  the  few  earlier 
decisions  passing  on  similar  l^ialation, 
which  afe  reviewed  in  the  note  to  Booth  ▼• 
State,  Ann.  Oas.  1916D  987. 


POOLE 

V. 

VNIOH  T&V8T  OOMPAVT  ET  AXu 

MiQhigaa  SoprtBia  Conrt^lisreh  81,  1816. 
191  Mioh.  162;  167  IT.  W.  430. 


Waste  ^  Opeaiiiir  of  Miaa  by  Ufa  Ti 


The  common-law  rule  that  life  esiatea, 
whether  conventional  or  arising  by  operation 
of  law,  are  impeachable  for  waste,  unless  the 
instrument  creating  a  conventional  life  estate 
expresses  a  contrary  intention,  and  that  a  life 
tenant  cannot  open  new  mines,  does  not  pre- 
vail in  this  state. 

[See  8  Ann.  Cas.  1121;  Ann.  Gas.  1918E 
889,  64  Am.  St.  Rep.  020.] 

Working  Exiktliiir  Mine. 

Where  mines  were  opened  or  the  leases  exe- 
cuted before  a  life  estate  commenced,  the  life 
tenant  may,  in  the  absence  of  reetraiBijiff 
words,  work  the  mines  even  to  eschaustion  and 
take  the  profits.  • 

Wills  —  Coastmetloa  ^  latent  of  Tea- 
tator. 

Courts  look  closely  to  discover  and  give  ef- 
fect to  the  intention  of  the  testator. 


Life  Estates  —  RiffHta  of  Life  Tei 
—  Royalty  from  Mining  Lease. 

Under  a  will  of  testatrix,  owning  an  un- 
divided share  in  mineral  lands  imder  royalty 
leases,  devising  the  residue  of  a  one-half  in- 
terest inherited  from  her  former  husband  to 
their  son  in  fee  and  tiie  oidier  half  of  the 
residue  to  their  daughter  in  trust  for  life. 
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with  power  to  the  trustees  to  sell,  reinvest, 
etc,  and  to  pay  ttie  income  of  the  principal, 
whatever  its  form,  to  the  daughter,  and  with 
remainder  over  on  her  death  without  issue  to 
the  son,  and  in  view  ol  her  expressed  inten- 
tion that  they  should  enjoy  the  property  ac- 
cumulated by  their  father,  and  tiiat  testatrix 
had  herself  treated -the  royalties  as  part  of 
her  regular  income,  the  royalties  on  the 
danght^'s  share  are  to  be  considered  as 
income  belonging  to  h^,  rather  than  as  a  part 
of  the  corpus  of  the  estate. 
[See  Ann.  Cas.  1916A  618,] 

Wills  —  <Hf t  of  Xnoonie  —  From  Wbat 
Dsite  C#iiipitteiL 

Under  such  will,  where  the  personal  aaaets 
left  by  testatrix  exceeded  her  debts  and  the 
•expenses  of  administration,  the  income  pay- 
able to  the  life  tenant  b^ns  to  run  imme- 
diately after  the  death  of  the  testatrix,  and 
is  not  deferred  until  the  trust  estate  is  de- 
livered by  the  executors  to  themselves  a^s 
tnuteea. 

Life  Estates  —  Bisbts  of  Life  Tenant 
—  Boyalty  om  Mine. 

Under  a  will  devising  a  share  of  the  resi- 
due of  real  and  personal  property  in  trust  to 
pay  over  the  income  to  one  for  life,  royalties 
on  mining  leases  earned  previous  to,  bat 
payable  after,  the  testatrix's  death,  are  pay- 
able to  the  life  tenant^ 

Stock  DiTideiuU. 

Under  a  will  devising  one-half  of  the  resi- 
due of  real  and  personal  property  to  one  in 
fee,  and  the  other  half  in  trust,  with  power 
to  sell,  transfer,  invest,  or  reinvest,  to  pay 
•over  the  income  to  the  life  tenant,  with  re- 
mainder over  to  the  first  devisee  on  her  death 
without  issue,  stoek  distributions  made  on  the 
reorganization  of  corporations  in  which  the 
testatrix  held  stock,  representing  merely  an 
enhancement  in  the  value  of  the  corporate 
assets  from  good  management  and  the  growth 
of  trade,  and  not  the  accumulation  of  earn- 
higB,  together  with  the  trustees'  purchase  of 
the  securities  of  those  companies  as  an  in- 
vestment of  principal  assets,  are  a  part  of 
the  corpus  of  the  estate,  rather  than  of  the 
income. 

[See  note  at  end  of  this  ease.] 

Waste  —  RiKbt  of  Life  Tenant  to  Cnt 
Timber. 

By  the  common  law  the  life  tenant  was 
narrowly  restricted  in  the  taking  of  timber 
to  estovers  of  fuel  and  repairs,  save  where 
the  custom  of  the  estate  was  otherwise;  but 
in  this  country  it  is  the  general  rule  to  allow 
the  life  tenant  to  cut  timber  to  clear  the 
land,  provided  the  part  cleared  with  that  un- 
der cultivation  does  not,  as  compared  with 
the  remainder  of  the  tract,  exceed  the  pro- 
portion of  cleared  to  wooded  land  allowed  by 
good  husbandry,  and  that  the  value  of  the 
inheritance  is  not  thereby  materially  less- 
ened; and  the  right  to  the  proceeds  of  sales 
of  timber  follows  the  right  to  cut  the  timber. 
Bane* 

Where,  before  the  commencement  of  the 
life  estate,  the  land  has  been  cultivated  for 
the  produce  of  salable  timber,  the  life  tenant 


may  continue  the   cultivation  for  his   own 
profit. 


Under  a  testamentary  trust  of  property, 
consisting  in  part  of  unproductive  timber 
lands,  to  pay  the  income  to  a  life  tenant  with 
remainder  over  on  her  death  without  issue 
surviving,  where  it  appeared  that  there  had 
been  no  lumbering  business  on  the  lands,  iha.t 
sales  by  the  testatrix  in  her  lifetime  were 
not  made  in  the  course  of  selling  timber,  but 
were  irregular,  unconnected  sales  of  tracts 
of  timber,  that  the  lands  had  been  purchased 
for  investment  and  resale,  and  that  the  in- 
heritance would  be  greatly  damaged  if  the 
trustees  should  sell  the  timber  off  the  land 
and  pay  the  proceeds  as  income  to  the  life 
tenant,  the  proceeds  of  sales  are  a  part  of  the 
principal  or  remainder. 

Dnty   to    Pay   Taxes   as   betwoon   liife 
Tenant  and  Remaindennan* 

Under  such  trust  the  taxes  and  expenses 
of  carrying  the  unproductive  timber  .lands, 
the  proceeds  of  sales  from  which  belonged  to 
the  principal  or  remainder  and  not  to  the 
life  tenant,  are  to  be  borne  by  the  remainder- 
man and  not  by  the  life  tenant,  in  exception 
to  the  general  rule  placing  the  tax  burden  on 
the  life  estate. 

Appeal  from  Circuit  Courts  Wayne  county: 
Hally,  Judge. 

Action  by  Caroline  Boeing  Poole,  plaintiff, 
against  Union  Trust  Company  et  al.,  defend- 
ants. From  judgment  rendered  all  parties 
appeal.  The  facts  are  stated  in  the  opinion. 
MoDii*nia>. 

Beaumont,  SnUth  d  Harria  for  plaintiff. 
W.  W.  Gwrley  and  Howo/rd  M,  Carter  for 
defendants. 

[163]  KuiXN,  J.— The  testatrix  inherited 
from  her  first  husband,  William  Boeing,  and 
a  deceased  daughter,  one-half  the  former's 
estate.  (Her  surviving  daughter,  the  com- 
plainant herein,  inherited  one-quarter,  and 
her  surviving  son,  a  defendant,  the  other  one- 
quarter  interest.)  She  devised  to  her  sur- 
viving children,  in  [164]  equal  parts,  the 
residue  of  her  one-half  interest,  after  making 
-certain  specific  legacies  and  devises,  one  of 
which  included  an  annuity  of  $10,000  to  her 
second  husband.  Dr.  Owsley.  That  part  of 
the  will,  the  effect  of  which  is  in  doubt,  reads 
as  follows: 

''8th.  All  of  the  rest  and  residue  of  my 
estate,  real  and  personal,  whatever  it  may  be, 
and  wherever  located,  I  direct  shall  be  divid- 
ed into  two  equal  parts,  one  of  which  1 
hereby  give,  devise,  and  bequeath  to  my  son, 
William  £.  Boeing,  in  absolute  and  unqual- 
ified fee  simple.  The  other  half  of  said 
residue,  or  residuum,  I  hereby  give,  devise, 
and  bequeath  to  my  executors  hereinafter 
named,  in  trust,  for  the  sole  and  s^»arate  use 
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and  benefit  of  my  daughter,  Caroline  M. 
Boeing.  My  said  executors  shall  have  full 
power  and  control  of  said  trust  property; 
they  may  sell  and  convey  it  in  whole  or  in 
part  by  their  deed  or  deeds,  without  the 
union  of  my  said  daughter,  and  the  entire 
property  shall  be  altogether  free  from  any 
marital  right  or  other  right  on  the  part  of 
any  husband  my  said  daughter  may  have; 
said  trustees  may  sell  any  securities  held  by 
them  as  a  part  of  the  trust  fund  and  make 
transfer  of  the  same;  they  may  reinvest 
proceeds  of  sale,  or  invest  original  money; 
in  short,  they  shall  have  full,  sole,  and  com- 
plete authority  over  and  control  of  said 
fund  or  property,  and  no  purchaser  from 
them  shall  be  bound  to  see  to  the  application 
of  the  purchase  money.  But  said  trustees 
must  zealously  preserve  and  carefully  hold 
the  corpus  or  principal  of  said  fund,  what- 
ever its  form,  subject  to  the  trust  created 
for  it  f>y  this  will,  to  be  ultimately  disposed 
of  as  directed  below,  with  this  one  and  sole 
proviso,  that  if  it  be  necessary,  as  suggested 
in  the  third  clause  of  this  will,  to  contribute 
anything  from  this  trust  fund  to  maintain 
the  fund  intended  to  provide  an  income  for 
my  said  husband,  then  the  trustees  holding 
my  daughter's  trust  fund  shall  make  such 
contribution  as  may  be  the  proper  share  of 
my  daughter  to  such  deficiency,  and  they  are 
accordingly  hereby  empowered  to  do  so  in 
that  event.  The  income  arising  from  this 
fund  or  property,  the  said  trustees  shall 
pay  over  to  my  said  daughter,  Caroline 
M.  Boeing,  semi-annually  or  quarterly,  or 
[165]  oftener,  as  may  be  the  most  conven- 
ient, as  her  sole  and  separate  estate,  free  from 
the  debts,  control,  or  marital  rights  of  any 
husband  she  may  have.  And  this  shall  con- 
tinue during  the  life  of  my  said  daughter. 
At  her  death  the  entire  trust  fund  created 
for  her  by  this  will  shall  pass  in  fee  simple 
to  such  child  or  children  of  hers  as  may 
survive  their  mother,  and  the  descendants 
of  any  child  or  children  of  hers  who  may  be 
dead,  leaving  child  or  children,  descendants 
in  any  case  to  take  per  stirpes,  and  not  per 
capita.  But  my  said  daughter  may  by  her 
last  will  and  testament  dispose  of  said  trust 
fund  as  she  may  see  fit  in  the  event  that  she 
dies  leaving  no  child  or  children,  or  the 
descendants  of  any,  and  her  said  brother 
dies  before  she  does,  leaving  no  child  or 
children,  or  the  descendants  of  any.  At  the 
death  of  my  said  daughter  leaving  no  child 
or  children,  or  the  descendants  of  any,  the 
entire  trust  fund  shall  pass  in  fee  simple  to 
my  said  son,  William  E.  Boeing,  or,  he  being 
dead,  to  his  child  or  children  surviving  him 
and  the  descendants  of  any  who  may  be  dead, 
descendants  to  take  per  stirpes  and  not  per 
capita." 

The  estate  of  Mrs.  Owsley  included  $161,- 
823.72  cash;  seeurities  aggregating  $485,775, 


par  value;  bilk  and  accounts  receivable, 
amounting  to  $335,548.53;  farm  stock  worth. 
$5,421.14;  an  undivided  share  in  the  firsts 
husband's  undivided  interest  in  unprodnetiTe- 
timber  lands  (the  ehildren  owning  the  other ^ 
shares) ;  and  an  undivided  share  in  the  first 
husband's  undivided  one-sixth  interest  in 
mineral  lands  in  Minnesota.  These  lands 
were  under  lease  for  mining  operations,  and 
the  royalties  accruing  had  been  paid  to  Mrs. 
Owsley  and  the  two  children  in  shares  at 
one-half  to  the  former  and*  one-fotirth  to  each 
of  the  latter. 

Dr.  Owsley,  havfaig  reiumneed  the  proTt- 
sions  in  the  wiU  made  fai  his  behalf  by  Mrs. 
Owsley,  took  under  the  laws  of  Minnesota, 
as  surviving  husband,  an  undivided  one-third 
ot  his  wife's  real  estate.  The  residue  devised 
to  the  children  was  thus  reduced  to  two- 
thirds. 

The  will  was  probated,  and  the  executors 
and  trustees,  [166r]  after  paying  debts  and 
expenses  of  administration,  divided  the  real 
and  personal  assets,  delivering  cose-half  to  the 
son  and  one-half  to  themselves  as  trustees- 
for  the  daughter's  share.  They  then  filed  a 
bill  in  the  chancery  eourt  asking  for  an  allow- 
ance of  their  account  and  a  discharge.  There* 
was  more  than  enough  cash  belonging  to 
decedent's  estate  to  pay  debts  and  expenses, 
without  resorting  to  the  income  belonging  to 
the  trust  fund. 

On  December  30,  1914,  the  court  entered  & 
decree  allowing  the  account,  discharging  the 
executors  and  trustees,  and  appointing  the- 
defendants  Union  Trust  Company,  Frank  W. 
Blair,  and  Hobart  B.  Hoyt  as  new  trustees, 
to  carry  out  the  provisions  of  the  will.  In 
its  decree  the  court  reserved  certain  questions 
which  had  been  raised  in  the  bill  of  the 
executors  as  to  the  division  of  assets  and' 
expenses  between  the  life  estate  and  the  re- 
mainder interest  in  the  share  left  in  trust.. 
The  present  bill  was  filed  for  a  construction 
of  the  will  and  instructions  to  the  trustees 
on  these  doubtful  points.  The  questicms 
are: 

(1)  Are  the  royalties  arising  from  the 
mining  leases  a  part  of  the  income  payable  to 
the  complainant  as  life  tenant  t 

(2)  Did  the  income  payable  to  complain- 
ant  begin   to   run   immediately   after   Mrs. 
Owsley's   death,   or   at   the   time   the   trust 
estate   was    delivered   by   the   executors    to* 
themselves  as  trustees? 

(3)  Were  the  royalties  which  were  earned 
previous  to,  but  paysble  after,  Mrs.  Owsley's- 
death  a  part  of  the  general  assets  of  the 
estate,  or  payable  to  the  complainant  as  life 
tenant? 

(4)  Is  the  complainant  entitled  to  the  ad- 
ditional stock  received  by  the  trustees  in  the 
nature  of  a  stock  dividend? 

(5)  Are  the  taxes  and  expenses  of  carry- 
ing improductive  trust  lands  payable  out  of 
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the  remainder  or  out  of  tlie  complainant's 
income? 

(6)  Do  the  proceeds  of  the  sale  of  timber 
belong  to  the  life  tenant^  or  are  they  a  part 
of  the  remainder?    - 

[167]  The  court  below  foimd  in  favor  of 
the  complainant  in  answer  to  questions  1,  2, 
3,  and  6,  and  against  her  in  answer  to  ques- 
tions 4  and  6.  A  decree  was  entered  accord- 
ingly, from  which  both  parties  have  appealed. 
The  questions  involved  will  be  discussed 
in  the  order  presented  above. 

(1)  Are  the  royalties  arising  from  the 
mining  leases  a  psirt  of  the  income  payable 
to  the  complainant  as  life  tenant? 

Under  these  leases  the  lessees  agreed  to 
pay  the  lessors  a  .royalty  of  25  cents  a  ton 
quarterly  for  all  ore  mined  and  shipped. 
An  annual  minimum  royalty,  designated  as 
"ground  rent"  was  provided  for.  Lessees 
were  to  pay  all  taxes  and  assessments  against 
the  land  during  the  lives  of  the  leases.  All 
the  leases  had  been  executed  by  the  testatrix 
and  the  other  owners  of  the  fee  at  least  five 
years  before  the  death  of  the  testatrix. 

By  the   later   common   law,    life   estates, 

wh^er  conventional  or  arising  by  operation 

o{  lav,  were  impeachable  for  waste,  unless 

the  instrument  creating  a  conventional  life 

estate  expressed  a  contrary  intention.    Under 

tha  rule,  a  life  tenant  was  not  permitted  to 

open  new  mines.    Plymouth  ▼.  Archer,  1  Bro. 

Ch.  (£ng.)  159;  Viner  v.  Vaughan,  2  Beav. 

(Eng.)  466;  Lewisburg  University  v.  Tucker, 

31  W.  Va.   621,  8  S.  E.  410;   Marshall  v. 

Mellon,  179   Pa.   St.   371,  36  Atl.   201,   36 

URJL  816,  67  Am.  St.  Eep.  601;  Ohio  Oil 

Ca  V.  Daughetee,  240  111.  361,  88  N.  E.  818, 

36  LJLA(N.S.)   1108,  and  note);  also  note 

in  36  L.R.A.(N.S.)  1099.    This  court  refused 

to  follow  the  common-law  rule  in  the  ease  of 

Matter  of  Seager,  92  Mich.  186,  52  N.  W. 

299,  16  L.ILA.  247,  where  the  remainderman 

opened  the  mine,  or  made  the  lease.    There 

the  life  tenant  by  dower  right  was  permitted 

to  share  In  the.  royalties,  the  court  holding 

that  the  strict  common-law  rule  was  not  in 

harmony  with  the  spirit  of  our  institutions 

and  the  policy  of  our  law,  and  [168]  would 

often  result  in  defeating  the  purposes  of  our 

dower  statute. 

It  has,  however,  long  been  the  law  that 
where  mines  were  opened  or  the  leases  ex- 
ecuted before  the  life  estate  commenced,  the 
owner  of  the  life  estate  might,  in  the  absence 
of  restraining  words,  work  the  mines,  even 
to  the  point  of  exhaustion,  and  take  the 
profits.  Campbell  v.  Wardlaw,  L.  R.  8  App. 
Cas.  (Eng.)  641;  Reed  v.  Reed,  16  N.  J.  Eq. 
248;  Waldorf  v.  Elkhart,  etc.  R.  Co.  13  Ind. 
App.  134,  41  N.  E.  396;  In  re  McFadden,  224 
Pa.  St.  443,  73  Atl  927 ;  Williamson  v.  Jones, 
43  W.  Va.  662,  27  S.  E.  411,  38  L.R.A.  694, 
64  Am.  St.  Rep.  891;  Boeing  v.  Owsley,  122 
Ann.  Cas.  191 8B. — 40. 


Minn.  190,  142  N.  W.  129,  and  notes  in  3d 
L.R.A.(N.a)  1099,  1108. 

In  Palms  v.  Palms,  68  Mich.  365,  36  N.  W. 
419,  where  this  court  held  that  mining  roy- 
alties should  be  treated  as  capital,  not  in- 
come, the  testator,  after  having  directed  in 
tiie  will  that  the  net  income  of  his  estate 
should  go  to  his  two  children  during  their 
lives,  the  principal  to  their  children,  made  & 
codicil  directing: 

"That  the  royalties  and  other  moneys  re* 
ceived  from  leases  of  mineral  lands,  whether 
such  leases  be  made  by  me  during  my  life,. 
or  by  my  executors  and  trustees  after  my 
death,  shall  be  considered  as  a  portion  of  the 
capital  of  my  estate,  and  shall  be  invested 
as  such  by  my  executors  and  trustees.  The 
income  derived  from  such  capital  to  be  paid, 
to  my  children  as  in  my  will  provided." 

Fourteen  days  before  he  died,  he  had  leased, 
for  mining  purposes  the  iron  ore  on  160  acres, 
for  20  years.  Justice  Morse,  in  his  opinion,, 
r^arded  this  as  a  sale  of  the  ore,  or  part  ol 
the  land,  citing  decisions  of  the  Pennsyl- 
vania court  in  which  similar  transactious 
were  held  to  have  that  effect. 

An  examination  of  these  cases,  however,, 
indicates  that  in  none  of  them  was  the  ques- 
tion of  the  right  to  [169]  the  royalties,  as- 
between  life  tenant  and  remainderman,  in- 
volved.    In  Stoughton's  Appeal,  88  Pa.  St^. 
198,  a  guardian,  though  having  generally  the 
power  to  lease  the  ward's  property,  was  not; 
allowed  to  make  a  lease  of  oil  without  court, 
authority,  the  effect  being  a  sale  of  the  oiL. 
In  Scranton  v.  Phillips,  94  Pa.  St.  16,  the 
lessees  of  coal  for  such  a  period  as  would  be 
required  to  remove  it  all,  were  entitled  to. 
the  benefit  of  a  release  of  liability  for  injury 
to  the  surface  given  the  lessor  owner  by  the- 
grantee   of   the    surface,    it   being   virtually 
a  sale  of  the  coal.    In  Sanderson  v.  Scranton,. 
105  Pa.  St.  469,  and  Delaware,  etc.  R.  Co.. 
V.  Sanderson,  109  Pa  St.  683,  1  Atl.  394,  58 
Am.  Rep.  743,  the  question  as  to  who  was 
liable  to  pay  taxes  on  coal  in  mine  was  de- 
termined by  the  effect  given  the  lease  as  &. 
sale  of  the  coal.     The  same  effect  was  given 
a  lease  in  Hope's  Appeal    (Pa.)    3  Atl.  23.. 
And  in  Fairchild  v.  Fairchild   (Pa.)   9  Atl. 
266,   a  lease  was   made   of   mineral    lands. 
After    the   death    of   the    lessor,    the    lands 
descended  to  his  children.    One  of  the  daugh- 
ters died,  and  her 'husband  claimed  the  roy- 
alties as  rents,  because  of  his  being  a  tenant, 
by  curtesy  in  the  real  estate.     They  were, 
however,  held  to  be  personalty,  distributable 
according  to  the  intestate  laws. 

These  cases  seem  inconsistent  in  reasoning- 
with  the  later  decisions  of  the  Pennsylvania 
court,  which  are  found  to  be  in  agreement 
with  the  great  weight  of  authority,  in  hold- 
ing that  the  working  of  open  mines  by  the^ 
life  tenant  is  not  waste,  and  that  the  profits- 
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of  the  mines  belong  to  the  life  estate.  In 
Neel  V.  Neel,  19  Pa.  St.  323,  it  was  said: 

''The  most  obvious  inference  would  seem  to 
be  that  when  a  man  devises  land  with  an 
open  mine  upon  it,  to  a  person  for  life,  he 
intended  the  devisee  to  derive  profit  from  the 
mine,  as  well  as  from  the  surface  of  the  land." 

[170]  See  also  Shoemaker's  Appeal,  106 
Pa.  St.  392,  in  which  Stoughton's  Appeal  and 
Scranton  v.  Phillips,  supra,  were  cited  and 
disregarded  by  the  court;  In  re  McFadden, 
224  Pa.  St.  443,  73  Atl.  927,  and  the  cases 
digested  in  Barringer  &  Adams  on  the  Law 
of  Mines  and  Mining  in  the  United  States, 
vol.  1,  p,  8,  and  volume  2,  p.  3. 

A  study  of  the  cases  indicates  that  the 
courts  look  closely  to  discover  and  give  effect 
to  the  intention  of  the  testator.  In  Palms 
V.  Palms,  supra,  the  testator  gave  clear  in- 
structions in  the  codicil  how  his  will  should 
be  construed  as  to  the  disposition  of  mining 
royalties,  and  the  court  could  not  have  done 
otherwise  than  treat  them  as  capital,  be- 
longing to  the  corpus  of  the  estate.  On  the 
other  hand,  it  is  reasonable  to  suppose  that 
this  testatrix,  who  had  been  enjoying  a  con- 
siderable income  from  her  mining  interests, 
and  sought  by  her  will  to  divide  equally  the 
enjoyment  of  her  estate  between  her  two 
children,  intended  and  expected  that  each  was 
to  receive  one-half  the  income  from  these 
interests,  not  that  the  son  should  receive  all 
the  proceeds  from  the  mines,  the  daughter 
to  receive  only  the  interest  these  proceeds 
might  earn.  The  intenticm  on  the  part  of  the 
testatrix  to  distribute  the  estate  equally  be- 
tween her  son  and  daughter  can  be  readily 
obtained  from  the  will.  She  refers  to  the 
fact  that  the  property  which  she  is  about 
to  distribute  came  to  her  from  the  father  of 
her  two  children,  and  states  that  she  wishes 
the  property  which  the  father  had  accumulat- 
ed by  his  labor  and  foresight  to  be  enjoyed 
by  her  children.  There  is  no  evidence  in  the 
will  that  the  testatrix  meant  or  intended 
that  the  daughter's  enjoyment  of  the  prop- 
erty should  be  any  less  than  the  son's.  A 
reading  of  the  whole  will  is  convincing  that 
it  was  her  disposition  to  treat  the  son  and 
daughter  alike  as  to  the  benefits  to  be  derived 
under  the  will,  and  it  is  clear  that  this  the- 
ory of  an  equaJ  division  of  the  estate  is 
interfered  [171]  with  unless  one-half  of  the 
entire  net  royalties  under  the  mining  leases 
are  given  to  the  daughter.  It  is  also  ap- 
parent on  this  record  that  the  testatrix,  dur- 
ing her  lifetime,  treated  the  royalties  from 
the  mines  as  part  of  her  regular  income,  and 
in  the  consideration  of  them  thev  were  no 
different  to  her  than  the  moneys  she  received 
as  dividends  upon  the  stock  which  she  owned. 
We  are  therefore  of  the  opinion  that  the 
court  below  was  correct  in  holding  that  the 
mining  royalties  under  the  circumstances  of 


tiiis  case  should  be  considered  as  income, 
rather  than  as  part  of  the  corpus  of  the 
estate. 

(2)  -Did  the  income  payable  to  complain- 
ant begin  to  run  immediately  after  Mrs. 
Owsley's  death,*  or  at  the  time  the  trust 
estate  was  delivered  by  the  executors  to 
themselves  as  trustees? 

The  lower  court  held  that  the  income  was 
payable  immediately  after  the  death  of  the 
testatrix,  and  the  defendants'  counsel  conced- 
ed this  to  be  correct.  Inasmuch  as  the 
personal  assets  left  by  the  testatrix  exceeded 
her  debts  and  the  expenses  of  administration, 
the  income  is  not  liable  to  a  charge  for  this 
purpose,  and  should  go  intact  to  the  one 
entitled  to  it  under  the  will.  Lovering  r. 
Minot,  9  Gush.  (Mass.)  151.  We  affirm  the 
ruling  of  the  lower  court  on  this  point. 

(3)  Were  the  royalties  which  were  earned 
previous  to,  but  payable  after,  Mrs.  Owsley's 
death  a  part  of  the  general  assets  of  the 
estate,  or  payable  te  the  complainant  as  life 
tenant? 

The  lower  court  held  that  these  payments 
were  unapportionable,  citing  Dexter  v. 
Phillips,  121  Mass.  178,  23  Am.  Rep.  261. 
Counsel  do  not  dispute  the  holding,  and  we 
think  it  is  correct.  These  royalties  should 
go  to  the  complainant,  the  same  as  if  they 
were  periodical  payments  of  rent. 

(4)  Is  the  complainant  entitled  to  the 
additional  [172]  stock  received  by  the  trus- 
tees in  the  nature  of  a  stock  dividend? 

The  following  appears  in  the  record  as  a. 
part  of  the  testimony  of  Harold  W.  Burdon, 
an  accountant,  who  was  employed  as  an 
auditor  in  connection  with  the  estate  in  Sep- 
tember, 1911,  and  who  professed  familiarity 
with  all  the  financial  transactions  of  the 
estate  before  and  after  that  time: 

"Among  the  stocks  that  were  held  by  Mrs. 
Owsley  in  her  lifetime  and  turned  over  hy 
her  executors  to  the  trustees,  there  were 
some  stocks  of  the  Grifiin  Wheel  Company 
and  of  the  Ajax  Forge  Company.  The  Ajaz 
Forge  Company  was  an  Illinois  corporation, 
as  was  also  the  Griffin  Wheel  Company. 
Some  time  in  April,  1913,  the  Griffin  Wheel 
Company  was  reorganized  and  reincorporated 
under  the  laws  of  Massachusetts,  and  the 
Massachusetts  corporation  acquired  all  of  the 
assets  of  the  Illinois  corporation.  I  could 
not  say  whether  there  were  any  additional 
assets  put  in.  I  do  not  know  whether  or  not 
there  were  any  assets  that  were  not  a  part 
of  the  original  assets  of  the  Griffin  Wheel 
Company,  the  Illinois  corporation. 

"The  Ajax  Forge  Company  was  reorganised 
in  October,  1913.  It  was  reorganised  under 
the  laws  of  Delaware  and  took  over  all  of 
the  assets  of  the  Illinois  corporation. 

"As  a  result  of  the  reorganization  of  the 
Griffin  Wheel  Company,  there  was  additional 
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fttode  piud  oveB  i»  the  trBstcea.  I  have  a 
memorandum  here  of  additioiial  stock.  L 
think  roughly  it  was  about  $83,000.  There 
was  pi«ferred  stock  of  $11,210.00  ($11,250.- 
00,  112i>  shares),  and  common  stodc  of 
$11,200.00  (112  shares),  at  par,  both  of  them. 
That  was  in  the  Griffin  Wheel  Company. 

''There  was  additional  stock  went  to  the 
trustees  in  the  reorganization  of  the  Ajax 
Forge  Company.  The  preferred  stock,  issued 
in  addition  to  their  previous  holding,  was 
$38,050.00  (380i  shares),  and  common  stock 
125,000  (250  shares),  both  at  par.  All  this 
additional  stock  is  now  held  by  the  present 
trustees." 

It  also  appears  from  Exhibit  30  that  the 
trustees  made  investments,  among  others,  as 
follows : 

[173]  May  18,  1911.    200  shares 
Griffin  Wheel  Co., 

Pref $20,000 

June  17,  1912.    25  shares  Griffin 
Wheel  Co., 

Com 6,000 

Sept.  5,  1913.    641  shares  Ajax 

Forge  Co., 

Pref 6,450 

$31,450 

Witaess  Bordon  testified  that  as  to  moneys 
received  by  the  executors,  no  effort  was  made 
in  keeping  the  aoeounts  to  differentiate  be- 
tween what  was  strictly  income  and  what 
was  a  part  of  the  remainder  or  corpus  of  the 
estate.  AH  the  funds  of  the  ezeentors  re- 
ceived from  all  sources  were  commingled,  and 
expenses  of  administration,  etc.,  were  paid 
out  of  the  general  fund  into  which  all  the 
aaeets  were  thrown. 

H.  8.  Rooksby,  who  was  familiar  with  the 
stock  transactions  which  resulted  in  these 
stock  dividends,  testified  that  he  had  made 
an  effort  to  ascertain  when  the  "profits"  out 
<if  which   the  additional   stock   arose  were 
earned.    He  had  examined  the  companies'  ac- 
counts, bnt  the  apparent  assets  were  prac- 
tically the  same  at  the  end  of  the  fiscal  year 
1910  and  just  prior  to  the  reorganization 
in  1913.     All  the  extensions  that  had  been 
made,  the  properties  that  had  been  built,  the 
plant,  machinery,  and  things  like  that,  had 
been  taken  up  and  depreciated.    The  net  re- 
sult of  this  course  of  action  was  that  all  these 
increases  of  plants   buildings,  etc.,  had  ap- 
parently not  increased  their  assets. 

*'In  other  words,  they  took  these  profits  and 
they  put  them  into  buildings  and  machinery. 
Subsequently  they  depreciated  the  buildings 
and  machinery,  the  value  of  it»  properly,  so 
that  these  increases  disappeared.'' 

It  was  not  possible  to  determine  from  the 
books  whether  these  profits  were  earned  be- 
fore or  after  Mrs.  Owsley^s  death.    It  would 


require  a  very  minute  and  extended  eocamina- 
tion  to  find  out  what  the  plant,  machinery, 
[174]  equipment,  etc.,  cost,  and  an  appraisal 
at  the  time  of  the  reorganization.  The  wit- 
nesa  concluded: 

''This  was  not  strictly  a  stock  dividend. 
The  stockholders  got  this  additional  stock, 
by  resolution  of  the  board  of  directors,  and 
by  resolution  of  the  shareholders  they  agreed 
to  reorganize  and  issue  this  stock,  as  I  have 
stated,  in  this  proportion.  In  other  words, 
they  organized  new  corporations  and  turned 
over  the  old  assets,  or  the  assets  of  the  old 
corporations  to  the  new  corporations;  and 
they  issued  more  stock  for  the  assets  in  the 
new  corporation  than  was  outstanding  in  the 
old  corporation.'' 

There  is  no  indication  in  the  will  of  the 
intention  of  the  testatrix  in  regard  to  the 
disposition  of  such  an  increase  in  the  trust 
fund.  Ind^d,  it  is  likely  that  the  testatrix 
did  not  contemplate  such  an  ^vent.  This  be- 
ing the  case,  resort  must  be  made  to  the 
rules  of  law  which  have  been  laid  down  to 
govern  such  a  contingency. 

The  courts  in  this  coimtry  have  not  been 
able  to  agree  on  a  rule  for  the  division  be- 
tween life  tenant  and  remainderman  of 
unusual  and  extraordinary  distributions,  in 
the  form  of  stock  or  cash,  made  from  earn- 
ings, though  the  majority  favor,  and  the  ten- 
dency is  toward,  the  Pennsylvania  rule,  which 
apportions  them  according  as  they  were 
earned  before  or  after  the  commencement  of 
the  life  estate,  rather  than  the  Massachusetts 
rule,  which  is  thus  stated  in  Minot  v.  Paine, 
99  Mass.  101,  108,  96  Am.  Dec.  705: 

''A  simple  rule  is,  to  regard  cash  dividends, 
however  large,  as  income,  and  stock  dividends, 
however  made,  as  capital." 

They  do  seem,  however,  to  be  agreed  on  the 
principle  that  such  distributions  belong  to  the 
corpus  of  the  estate,  not  the  income,  when 
they  represent  a  reduction  of  capital,  or  a 
change  of  its  form,  or  an  enhancement  of  the 
value  of  the  capital  assets  from  causes  other 
than  the  accumulation  of  earnings.    Kalbach 
V.  [176]  Clark,  133  la.  215,  110  K.  W.  699, 
12  L.R.A.(N.S.)  801,  12  Ann.  Cas.  647;  Miller 
V.   Payne,   150   Wis.   354,   136   N.   W.    811; 
Thayer  v.  Burr,  201  N.  Y.  155,  94  N.  E.  604, 
approved  in  In  re  Osborne,  209  N.  Y.  450, 
103   N.   E.'723,   823,   50   L.R.A.(N.S.)    510, 
Ann.  Cas.  1915A  298;   Ex  p.  Humbird,  114 
Md.  627,  80  Atl.  209;   5  Thompson  on  Cor- 
porations (2d  ed.)   §  5414;  Holbrook  v.  Hol- 
brook,  74  N.  H.  2(31,  66  Atl.  124,  12  L.R.A. 
(N.S.)     768,    and    note;     and    note    in    35 
L.R.A.  (N.S.)  563.     And  this  principle  is  not 
intrenched   upon   by  those   decisions    (e.   g., 
Bryan  v.  Aiken,  10  Del.  Ch.  446,  86  Atl.  674; 
Boyd's  Appeal,  224  Pa.  St.  144,  73  Atl.  320; 
Smith  V.  Dana,  77  Conn.  543,  60  Atl.  117, 
69  L.R.A.  76,  107  Am.  St.  Rep.  51),  which 
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give  to  the  life  tenant  stock  dividends  which 
represent  accumulations  of  earnings  invested 
in  improvements  or  extensions.  Such  deci- 
sions view  the  distribution  as  one  of  earnings 
essentially,  though  their  form  has  been 
changed  by  the  corporation.  What  are  the 
elements  in  this  case  which  tend  to  reveal 
l^e  true  character  of  these  distributions? 

Some  of  the  stock  in  each  company  came  to 
the  executors  as  part  of  the  trust  fund  or 
corpus.  Some  of  it  was  purchased  by  the 
trustees.  But  since  the  trustees  commingled 
the  income  and  principal  assets  and  kept  no 
accoimts  to  differentiate  them,  it  cannot  be 
known  whether  the  purchase  was  made  from 
assets  belonging  to  the  life  estate  or  from 
principal  assets,  or  from  both.  It  may  be 
BU^ested  that  since  the  trustees  were  directed 
by  the  will  to  pay  all  the  income  to  ihe  com- 
plainant, but  were  given  full  power  and  con- 
trol of  the  trust  fund,  witiii  authority  to  sell 
any  securities  held  by  them  as  part  of  the 
trust  fund,  and  reinvest  the  proceeds  of  the 
sale,  or  invest  original  m<mey,  and  indeed 
were  authorized  to  sell  and  convey  the  whole 
property,  without  the  union  of  the  complain- 
ant, it  is  more  likely  that  in  their  uncertainty 
as  to  the  [176]  disposition  that  should  be 
made  of  the  income  of  the  trust  estate  they 
invested  the  $31,450  in  these  securities  as 
principal,  intending  to  use  or  assuming  to  use 
original  money  or  some  other  part  ol  the  fund 
which  they  regarded  as  principal  assets;  for 
they  clearly  had.  no  authority  to  invest  the 
income. 

Assuming,  then,  that  this  was  an  invest- 
ment of  principal  assets,  we  still  have  to 
determine  the  original  question:  Is  this 
essentially  a  distribution  from  earnings?  It 
is  clear  from  Rooksby's  testimony  that  there 
were  no  accumulated  earnings  at  any  time, 
no  ''fund''  out  of  which  this  additional  stock 
was  declared  indirectly  or  directly.  Instead 
of  allowing  earnings  to  accumulate,  the  cor- 
poration used  them,  according  to  the  prin- 
ciples of  good  business  management,  in  in- 
creasing and  maintaining  equipment.  That 
is,  there  were  only  enough  earnings  to  take 
care  of  the  natural  growth  of  the  business, 
and  offset  depreciation,  not  enough  to  meet 
these  needs  and  develop  besides  a-  surplus  of 
accumulated  earnings.  The  situation  does 
not  even  seem  to  come  within  those  cases 
where  it  has  been  held  that  a  surplus  turned 
into  equipment  and  new  property  is  still 
essentially  earnings^  and  that  a  stock  divi- 
dend representing  increase  in  value  of  such 
equipment  and  extension  is  income  belong- 
ing to  the  life  tenant.  For  the  witness  says 
that  the  apparent  assets  were  practically  the 
same  at  the  end  of  the  fiscal  year  1910,  when 
the  testatrix  died,  as  they  were  just  prior 
to  the  reorganization  in  1913,  and  there  waa 
no  evidence  that  the  reorganization  was  ac- 
companied by  the  addition  of  new  assets.    The 


testimony  of  this  witness,  eeviewed  abovtr 
all  seems  to  point  to  the  coacludon  that  the 
assets  had  not  been  increased.  "In  other* 
words,"  he  said,  "they  took  these  profits  aad- 
they  put  them  into  buildings  and  machinery. 
Subsequently  th^  depreciated  the  buildings 
and  machinery,  the  value  of  it,  properly,  so 
that  these  increases  disappeared;"  and  con- 
cludes that  "this  [177]  was  not  strictly  a. 
stock  dividend."  So  that,  instead  of  repre- 
senting transmuted  earnings,  these  stock  dis- 
tributions, according  to  the  only  evidence  in 
the  record,  seem  to  represent  merely  an  en- 
hancement in  value  of  the  corporate  assets^ 
from  causes  other  than  the  accumulation  of 
earnings,  apparently  due  to  good  management 
and  the  growth  of  trade.  In  view  of  tlii» 
conclusion,  we  are  not  concerned  with  the- 
inquiry  whether  these  so-called  "profits"  were 
earned  before  or  after  Mrs.  Owsley's  death. 

The  trial  judge  was  therefore  correct  in 
holding  that  imder  the  showing  made  in  this 
record  the  stock  dividends  should  be  consid- 
ered as  part  of  the  corpus  of  the  estate,  rather 
than  as  income. 

(5)  (6)  Are  the  taxes  and  expenses  of 
carrying  unproductive  trust  lands  payable  out 
of  the  remainder,  or  out  of  complainant's  in- 
come? 

The  lower  court  very  properly  allowed  his 
decision  of  this  question  to  be  influenced 
largely  by  his  decision  of  the  last  question: 
Do  the  proceeds  of  the  sale  of  timber  belong- 
to  the  life  tamuit,  or  are  they  a  part  of  the- 
remainder? 

These  he  awarded  to  the  life  tenant,  upon 
the  supposed  authority  of  Delaney  t.  Man- 
shum,  146  Mich.  525,  100  N.  W.  1051,  regard- 
ing the  decision  of  this  court  in  Stroh  ▼. 
O'Heam,  176  Mich.  164,  142  N.  W.  865,  as 
not  in  point.  In  the  former  case,  the  widow 
was  suing  to  establish  her  dower  right  in  the 
timber  on  40  acres  of  land  owned  by  her  hus- 
band, which  timber  the  husband  had  sold  ta 
the  defendants  by  a  cutting  contract  to  which 
the  complainant's  signature  was  not  secured. 
The  court  held  defendants  oonld  not  cut  the 
timber  after  the  husband's  death,  since  the 
trees  were  a  part  of  the  realty,  to  which  the 
wife's  rig^t  of  dower  attached  in  spite  of  the 
contract.  But  the  court  was  not  called  upon 
to  decide  the  extent  of  that  right  in  [178]  the 
land,  nor  how  the  widow  might  use  the  prop- 
erty under  her  right  of  dower.  In  Stroh  v. 
O'Heam,  on  the  other  hand,  the  court  ex- 
pressly stated  that,  as  to  the  owners  of  a  life 
estate  in  land,  "their  timber  deed  to  Stroh 
authorized  waste  of  the  fee,  and  was  invalid,*^ 
thus  holding,  in  effect,  that  life  tenants  are 
not  entitled  to  the  proceeds  of  timber  sales,, 
and  could  not  sell  the  timber  m  the  first 
place. 

By  the  common  law,  the  life  tenant  was 
narrowly  restricted  in  the  taking  of  timber 
to  estovers  of  fuel  and  repairs,  save  where 
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ru  hereafter  noted,  the  cuBtom  of  the  estate 
was  otherwise.  In  America,  because  of  the 
abundance  of  wooded  land  and  the  compara- 
tive scarcity  of  arable  land,  the  common-law 
rules  were  relaxed,  and  it  has  been  the  general 
rule  to  allow  the  life  tenant  to  cut  timber  for 
the  purpose  of  clearing  the  land,  provided  the 
part  cleared,  with  that  nnder  cultivation,  does 
not,  as  compared  with  the  remainder  of  the 
tract,  exceed  the  proportion  of  cleared  to 
wooded  land  allowed  by  good  husbandry; 
and  provided,  further,  that  the  value  of  the 
inheritance  is  not  ther^^y  materially  lessened. 
The  latter  consideration  is  the  great  criterion. 
Rutherford  v,  Wilson,  96  Ark.  246,  129  S.  W. 
S34,  37  L.R.A.(N.a)  763,  and  note;  Hill  v. 
<>round,  114  Mo.  App.  80,  89  S.  W.  343;  Dor- 
scy  V.  Moore,  100  N.  C.  41,  6  S.  E.  270;  Keeler 
V.  Eastman,  11  Vt.  293;  Norris  v.  LaWs,  160 
N.  C.  699,  64  S.  E.  499;  Proffitt  v.  Hender- 
son, 29  Mo.  328;  Disher  v.  Disher,  45  Neb. 
100,  63  N.  W.  368;  Drake  v.  Wlgle,  24  U.  0. 
-G.  P.  405;  Saunders  v.  Breakie,  5  Ont.  603; 
Warren  Ck>unty  v.  Cans,  80  Miss.  76,  31  So. 
539;  Learned  v.  Ogden,  80  Miss.  769,  32  So. 
^78,  92  Am.  St.  Rep.  621;  Davis  v.  Gilliam, 
40  N.  C.  308,  811;  Wilkinson  v.  Wilkinson, 
59  Wis.  657,  18  N.  W.  527.  And  the  right 
to  the  proceeds  of  sales  obviously  follows  the 
Ti|^t  to  cut  the  timber,  as  was  observed  in 
some  of  these  cases. 

[179]  Where,  before  the  commencement  of 
the  life  estate,  the  land  has  been  cultivated 
for  the  produce  of  salable  timber,  the  life 
tenant  may  continue  the  cultivation  for  his 
own  profit.  This  is  so  even  in  England,  where 
the  law  is  strictest  in  favor  of  the  owner  of 
the  inheritance,  the  right  being  analogous  to 
the  right  of  the  life  tenant  to  work  mines  that 
were  being  operated  at  the  commencement  of 
his  estate.  Honywood  v.  Honywood,  L.  R, 
18  £q.  306.  And  see  Williard  v.  Williard,  66 
Pa.  St.  110;  But  the  meager  facts  in  this 
record  indicate  that  there  had  been  no  lum- 
bering business  on  these  lands  at  any  time, 
and  whatever  sales  were  made  by  the  testa- 
trix were  not  made  in  the  course  of  a  regular 
business  of  selling  timber,  but  were  irregular, 
unconnected  sales  of  ''tracts'*  of  timber  or 
"undivided  interests."  Moreover,  it  is  sig- 
nificant that  these  lands  were  purchased  for 
investment  and  resale.  Such  evidence  points 
to  the  conclusion  that  these  were  sales  of  real 
estate,  sales  of  parts  of  the  corpus  of  the 
estate,  the  proceeds  of  which  should  be  pre- 
served as  principal.  Such  property  as  this 
the  trustees  are  authorized  to  sell  and  re- 
invest the  proceeds  of.  Th^  are  authorized 
by  the  will  to  pay  only  the  income  of  such 
property  or  the  income  from  the  proceeds  of 
its  resale,  to  the  daughter.  Since  it  appears 
that  the  property  ia  valuable  principally  for 
the  thnber  standing  on  it,  it  follows  that 
the  inheritanoe  would  be  very  greatly  dam- 
aged if  the  trustees  should  sell  the  timber  off 


the  land  and  pay  the  proceeds  to  the  life 
tenant.  The  life  tenant  will  not  be  allowed 
to  so  use  the  land  as  to  materially  injure  the 
fee.  Duncombe  v.  Felt,  81  Mich.  332,  45  N.  W. 
1004;  Heliker  v.  Heliker,  184  Mich.  657,  151 
N.  W.  767.  The  lower  court  was  therefore 
in  error  on  this  point. 

As  to  the  responsibility  for  taxes,  the  cir- 
cuit judge  held  they  were  chargeable  to  the 
life  tenant,  on  the  strength  of  certain  deci- 
sions of  this  court,  and  as  a  [180]  matter 
of  equity.  Since  the  remainderman  had  been 
deprived  of  the  only  thing  of  appreciable  value 
on  the  timber  land,  it  was  thought  that  he 
should  not  be  required  to  bear  the  expenses 
of  the  property.  This  consideration  has,  of 
course,  been  eliminated  by  the  conclusion  as 
to  the  ownership  of  the  proceeds  of  the  timber 
sales.  The  decisions  cited  state  the  general 
rule  that  the  life  tenant  should  pay  taxes 
during  the  continuance  of  his  estate.  Jenks 
v.  Horton,  96  Mich.  13,  55  N.  W.  372;  Wat- 
king  V.  Green,  101  Mich.  493,  60  N.  W.  44; 
Defreese  v.  Lake,  109  Mich.  416,  67  N.  W.  605, 
32  L.RJI.  744,  63  Am.  St.  Rep.  684.  It  has 
been  held  in  several  cases,  however,  that 
where  the  property  is  improductive,  the  bur- 
den of  taxation  should  be  borne  by  the  re- 
mainderman, rather  than  by  the  life  tenant. 
Crockett  v.  Crockett,  2  Ohio  St.  180;  Stone 
y.  Littlefield,  151  Mass.  485,  24  N.  E.  592; 
Clark  V.  Middlesworth,  82  Ind.  240 ;  Matter  of 
Martens'  Estate,  16  Misc.  245,  39  N.  Y.  S. 
189.  It  seems  but  just  that  the  burden  and 
expense  of  preserving  the  inheritance  in  the 
unproductive  timber  lands  to  the  remainder- 
man should  be  borne  by  the  principal,  not  the 
income.  Such  an  exception  to  the  general 
rule  placing  the  tax  burden  on  the  life 
estate  is  supported  by  good  reason  and  the 
authority  cited. 

With  the  modifications  herein  suggested, 
the  decree  of  the  court  below  is  affirmed. 

Stone,  C.J.,  and  Ostrander,  Bird,  Moore, 
Steere,  Brooke^  and  Person,  JJ.^  concurred. 


NOTE. 

As  is  recognized  in  the  reported  case,  there 
is  much  diversity  of  opinion  as  to  whether 
a  stock  dividend  accruing  to  stock  which  is 
subject  to  a  life  estate  is  to  l)p  regarded  as 
income  belonging  to  the  life  tenant  or  as  an 
accretion  to  the  corpus.  The  cases  are  re- 
viewed in  the  notes  to  Kalbach  v.  Clark,  12 
Ann.  Cas.  647 ;  Jackson  v.  Maddox,  Ann.  Cas. 
1912B  1216;  Matter  of  Osborne,  Ann.  Cas. 
1915A  298;  and  Green  v.  Bissell,  118  Am.  St. 
Rep.  166.  The  reported  case  holds  that  where 
the  stock  dividends  represent  not  accumulated 
earnings  but  an  enhancement  of  the  value  of 
the  corporate  assets  they  are  to  be  regarded 
as  aoorvlng  to  the  eorpus  and  belong  to  the 
remaindeniiaii* 
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WEEKLY  ET  AL. 

V. 

WAGNER  ET  AL. 


West  Virginia  Supreme  Court  of  Appeals — 

April  20, 1916. 


76  W.  Va.  286;  8S  S.  E,  248. 


Aoknowledement  —  Neoettity  -»  Con- 
traot  of  Maxried  Woman  to  Convey. 

A  married  woman  can  bind  her  land  for 
sale  only  by  a  writing  which  she  duly  ac- 
knowledges as  the  statute  requires. 
Elfeot  of  Want  of  Aoknowledsn&ent. 

Where  a  married  woman  by  a  written  op- 
tion executed  only  by  her  signature  and  seal, 
agrees  to  convey  her  land  to  another  in  case 
he  elects  to  take  the  same  within  a  stipulated 
time,  her  acknowledgment  of  the  same  made 
before  a  notary  after  the  time  fixed  for  such 
election  has  expired,  will  not,  witiiout  more, 
revive  and  legalize  the  agreement  and  an 
election  made  under  it  within  the  time. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  Circuit  Court,  Harrison 
county. 

Action  by  W.  P.  Weekly  et  al.,  plaintiflfs, 
against  John  Wagner  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
The   facts  are  stated  in  the   opinion.     Ar* 

FIKMEa>. 

Tcmey  Harrison  for  appellants. 

D<wi8,  Swartz  d  Templemim  for  appellees. 

[236]  KoBmsoN,  P. — John  Wagner  and 
Anna  Wagner,  his  wife,  joint  owners  of  a 
parcel  of  land,  entered  into  a  written  agree- 
ment with  W.  P.  Weekly,  dated  October  12, 
1912,  to  sell  and  convey  the  parcel  to  him, 
or  to  whomsoever  he  might  direct,  for  a  con-, 
sideration  named.  The  agreement  was  a  lim- 
ited option.  By  its  terms  Weekly  was  grant- 
ed until  midnight  of  October  28,  1012,  to 
elect  to  take  the  property  under  the  terms 
stated.  If  he  did  not  so  elect  within  the  time, 
the  agreement  was  to  be  null  and  void. 

[237]  The  writing  was  executed  only  by 
the  signatures  and  seals  of  the  Wagners.  It 
was  not  further  executed  by  the  acknof^edg- 
ment  of  Mrs.  Wagner,  a  married  woman. 
Therefore  it  bound  John  Wagner  but  not  his 
wife. 

Weekly  together  with  one  Farnsworth,  to 
vhoni  lift  had  Mt  over  his  right*  imder  the 


agreement,  called  on  the  Wagners  and  gave 
verbal  notice  of  an  election  to  take  the  prop- 
erty. This  was  done  before  midnight  of 
October  28,  1912.  The  next  day  a  notary 
called  on  Mrs.  Wagner,  exhibited  to  her  the 
writing,  and  asked  her  if  she  had  signed  it. 
She  replied  that  she  had.  He  did  not  disclose 
to  her  his  official  character.  Her  husband 
was  not  present  at  the  time.  Later,  the 
notary  duly  certified  on  the  agreement  that 
John  Wagner  and  Anna  Wagner  had  on  Octo- 
ber 29,  1912,  acknowledged  the  same  before 
him  in  his  county. 

There  are  other  matters  presented  in  the 
case  and  dwelt  upon  in  argument,  but  in 
view  of  the  decision  we  have  reached  it  is 
unnecessary  to  give  time  and  space  to  them. 

Mrs.  Wagner  owned  an  undivided  one-half 
interest  in  the  land.  Iliat  she  could  not 
divest  herself  of  title  thereto  otherwise  than 
by  a  deed  or  contract  acknowledged  in  the 
manner  prescribed  by  statute  is  conceded  by 
counsel.  Pickens  v.  Stout,  67  W.  Va.  422,  68 
S.  E.  354;  Amick  v.  Ellis,  53  W^  Va.  421,  44 
S.  E.  257;  Rosenour  v.  Rosenour,  47  W.  Va. 
564,  35  S.  E.  918;  Moore  v.  Ligon,  30  W.  Va. 
146,  3  S.  E.  572;  Moore  v.  Ligon,  22  W.  Va. 
292.  "A  married  woman  cannot  divest 
herself  of  title  by  even  a  written  con- 
tract, unless  it  has  been  acknowledged  by  her 
in  the  manner  prescribed  by  law ;  nor  can  she 
bind  herself  by  an  executory  contract  of  sale, 
without  duly  acknowledging  it."  Simpson 
v.  Belcher,  61  W.  Va.  157,  56  S.  E.  211.  So, 
at  the  time  of  the  election  by  Weekly  and 
Famsworth  to  take  the  property  under  the 
executory  contract  of  Mrs.  Wagner,  a  married 
woman,  she  was  not  bound  by  the  contract. 
The  contract  not  being  binding  as  to  her,  the 
election  under  it  could  be  no  more  binding 
than  the  contract  itself.  That  election  must 
get  any  force  that  it  may  have  from  the  con- 
tract authorizing  it.  The  contract  having 
had  no  legal  force,  the  election  had  none. 
As  to  Mrs.  Wagner  the  whole  transaction  was 
a  thing  dead  in  law  from  the  date  of  the 
writing  to  midnight  of  October  28,  1912. 
The  other  parties,  Weekly  and  Famsworth, 
could  base  [238]  no  legal  right  against  her 
on  it  or  anything  done  under  it.  In  law  there 
was  no  contract  as  to  Mrs.  Wagner,  and  no 
election  to  take  her  land. 

All  this  being  true,  did  the  acknowledg- 
ment made  by  Mrs.  Wagner  after  the  stipu- 
lated time  for  election  had  expired,  avail 
anything?  Did  it  revive  the  lifeless  contract 
and  the  futile  election  under  it?  We  hold 
that  it  did  not.  In  reason,  how  could  it?  The 
acknowledgment,  was  not  in  such  terms  as  to 
make  a  new  contract.  Neither  in  terma  nor 
in  effect  did  it  say  that  Mrs.  Wagner  meant 
to  give  legal  life  to  that  which  was  legally 
dead.  She  merely  acknowledged  a  paper  that 
oould  then  have  no  effect  by  its  own  terma. 
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The  aeknowledgement  could  not  make  it  Mnd« 
ing  for  an  election  to  take  under  it,  for  thA 
time  in  which  there  could  be  an  election  under 
it  had  expired.  It  required  both  a  binding 
option  and  an  election  under  the  same  to 
bind  Mrs.  Wagner.  We  have  neitlier  in  the 
ease.  For  when  the  election  was  made,  the 
writing  was  not  binding  on  her,  and  when  the 
acknowledgment  of  the  writing  was  made  by 
her,  the  time  for  election  under  it  had  passed. 
Weekly  and  Famsworth  never  undertook  to 
bind  Mrs.  Wagner  to  the  agreement  until  a 
time  when  by  the  very  terms  of  the  paper  it 
was  futile  to  do  so,  the  day  stipulated  for 
election  having  passed.  At  no  time  was  there 
a  legal  meeting  of  the  minds  of  the  parties 
on  the  terms  of  the  agreement.  An  agreement 
hy  one  that  another  may  have  his  property  if 
the  latter  elects  to  take  it  before  a  previous 
midnight,  is  surely  legally  ineffective. 

The  argument  that  the  acknowledgment  by 
Mrs.  Wagner  was  a  confirmation  or  ratifica- 
tion of  the  invalid  contract  and  election,  is 
not  sound.  A  court  of  equity  in  this  suit  for 
specific  performance  as  against  her,  cannot 
well  say  that  by  the  mere  act  of  acknowledge 
ing  a  paper  dead  even  by  its  own  terms  she 
meant  to  divest  herself  of  title  to  her  land. 
The  implication  is  indeed  remote.  Nor  is  it 
consistent  with  the  strictness  required  in  the 
passing  of  the  title  of  a  married  woman. 

The  specific  performance  prayed  for  by 
Weekly  and  Famsworth  was  properly  denied 
and  their  bill  rightly  dismissed.  They  asked 
no  separate  enforcement  against  John  Wag- 
ner, even  if  it  would  have  been  just  and 
equitable  in  the  discretion  [239]  belonging  to 
a  court  of  equity  in  such  a  case  as  this  to 
have  granted  enforcement  as  to  him  alone. 
We  affirm  the  decree. 

Affirmed. 


T.  WAGNER. 
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Ricktfl  of  Pftvties  umcler  Deed  or  Ooa- 
traet  by  Married  Woman  Invalid  for 
Want  of  Aoknowledsaaeat. 

Introductory,  631. 

General  Rule,    631. 

Rights  in  Equity: 
Generally,  032. 

Recovery  of  Purchase  Price,  632. 
Specific  Performance  of  Executory  Con- 
tract, 635. 
Estoppel  to  Deny  Validity  of  Instrument, 
636. 

Operation  as  Color  of  Title,  636. 

Righu  of  Husband,  637. 

Effect  of  Statute  Enlarging  Powers  of  Mar- 
ried Women,   637. 


Whether  a  contract  or  deed  executed  by 
a  married  woman  is  void  for  want  of  ac- 
knowledgment depends  on  the  rights  and 
status  of  married  women  as  defined  by  the 
statutory  enabling  acts  adopted  by  the  vari- 
ous jurisdictions.  At  conunon  law  a  married 
woman  could  not  convey  her  property  except 
by  way  of  fine  and  recovery,  but  by  statute 
her  rights  have  been  enlarged  and  in  many 
jurisdictions  she  has  been  put  on  an  equal 
plane  with  her  husband  in  bo  far  as  the  power 
to  contract  and  convey  and  the  manner  of 
BO  doing  is  concerned.  This  note  deals  pri- 
marily with  those  cases  wherein  are  deter- 
mined the  rights  of  parties  under  an  instru- 
ment admittedly  void  for  want  of  an  acknowl- 
edgment, and  no  attempt  has  been  made  U> 
treat  the  broad  general  question  of  the  neces- 
sity of  an  acknowledgment  or  the  form  an^ 
l^gal  requisites  thereof.  The  cases  treating, 
of  the  rights  of  the- parties  under  an  instru- 
ment executed  by  a  married  woman  which  la 
void  because  her  acknowledgment  thereto  is 
defective  are  collected  in  the  note  to  Butler 
V.  Butler,  reported  post,  this  volume,  at 
page  638. 

General  Bute. 

As  a  general  rule  a  contract  or  deed  exe- 
cuted by  a  married  woman  which  is  void  be- 
cause of  her  failure  to  acknowledge  it,  im- 
parts no  rights  to  the  parties  thereto  as 
against  the  grantor,  who  may  assert  her 
rights  to  the  property  regardless  of  the  con- 
tract or  conveyance. 

Alabama. — Davis  v.  Miller-Brant  Lumber 
Co.  151  Ala.  680,  44  So.  639;  Alford  v.  Doe, 
166  Ala.  438,  47  So.  230,  22  L.R.A.(N.S.) 
216. 

California, — Landers  v.  Bolton,  26  Cal.  393  j 
Carlton  v.  Williams,  77  Cal.  89,  19  Pac.  185, 
11  Am.  St.  Rep.  243. 

Kentucky, — ^McCann  v.  Edwards,  6  B.  Mon. 
208;  Wood  V.  Wood,  1  Mete.  512;  Louisville, 
etc.  R.  Co.  V.  Stephens,  96  Ky.  401,  29  S.  W. 
14,  49  Am.  St.  Rep.  303;  Louisville,  etc.  R. 
Co.  V.  Wilhite,  29  S.  W.  326. 

Maryland. — Steflfey  v.  Steffey,  19  Md.  6. 

JfMaoi*ri.--McDowell  v.  Little,  33  Mo.  523 ; 
Bartlett  v.  O'Donoghue,  72  Mo.  563;  Goff  v. 
Roberts,  72  Mo.  670;  Tatum  v.  St.  Louis,  125 
Mo.  647,  2  S.  W.  1002. 

North  Carolina, — ^Askew  v.  Daniel,  40  N. 
C.  321;  Kincaid  v.  Perkins,  63  K.  C.  282; 
Osborne  v.  Mull,  91  N.  C.  203;  Farthing  v. 
Shields,  106  N.  C.  289,  10  S.  E.  998;  Thomp- 
son  V.  Smith,  106  N.  C.  357,  11  S.  E.  273. 

O^io.— Bocock  V.  Pavey,  8  Ohio  St.  270. 

Tespos, — Stephens  v.  Mathews,  69  Tex.  341, 
6  S.  W.  667;  Groesbeck  v.  Bodman,  73  Tex. 
287,  11  S.  W.  322;  Parker  v.  Chancellor,  73 
Tex.  475,  11  S.  W.  603;  Jacks  v.  Dillon,  6 
Tex.  Civ.  App.  192,  26  S.  W.  646  j  Munk  v. 
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Weidner,  9  Tex.  Cir.  App.  401,^9  S.  W.  409; 
Klumpp  V.  Stanley,  52  Tex.  Civ.  App.  239, 113 
S.  VV.  (502;  Ballard  v.  Carmichael  (Tex.)  17 
S.  W.  393;  Fordtran  v.  Perry  (Tex.)  60  S.  W. 
1000. 

Vermont, — Sumner  v.  Wentworth,  1  Tyler 
42;  Knapper  v.  Wooster,  Brayton  50. 

Weet  Virginia.— 'Amiok  t.  Ellis,  53  W.  Va. 
421,  44  B.  £.  257;  Simpson  t.  Belcher,  61 
W.  Va.  157,  56  S.  B.  211;  Milam  v.  WiUiama, 
73  W.  Va.  4«7,  80  S.  E.  770.  And  see  the 
reported  case. 

The  foregoing  cases  supporting  the  general 
rule  are  digested  and  quoted  from  at  length, 
infra. 

In  Landers  y.  Bolton,  26  Cal.  393,  the  rule 
was  stated  as  follows:  "For  the  purpose  of 
protecting  her  against  fraud,  coercion  and  un- 
•due  influence  of  any  kind,  the  acknowledg- 
ment of  the  wife  is  made  a  part  of  the  deed 
itself,  or  perhaps,  more  properly  speaking, 
an  indispensable  part  of  the  evidence  of  its 
execution.  To  secure  perfect  freedom  of  ac- 
tion, the  wife  must  be  examined  separate  and 
apart  from  her  husband,  and  even  at  the  last 
moment  the  right  of  retracting  is  secured  to 
her.  It  must  appear  in  the  certificate  of  ac- 
knowledgment that  she  stated  that  she  did  not 
wish  to  retract.  In  her  case,  the  certificate 
cannot  be  made,  as  in  others,  upon  proof 
by  subscribing  or  other  witnesses.  The  ac- 
knowledgment in  person  before  the  proper 
officer,  and  his  certificate  in  the  form  pre- 
scribed by  law  is  the  only  evidence  admissible 
that  she  ever  had  executed  the  instrument. 
All  other  proof  in  cotu-t  or  out  is  incompe- 
tent." 

The  unacknowledged  deed  of  a  married 
woman  being  wholly  void  it  can  neither  be 
enforced  against  her  nor  in  her  favor.  Thus 
in  Askew  v.  Daniel,  40  N.  G.  321,  it  .was  held 
that  where  it  appeared  that  a  covenant  for 
the  benefit  of  the  grantor  had  been  incor- 
porated in  the  deed  of  a  married  woman  she 
could  not  enforce  it  though  expressing  a  will- 
ingness to  perform  on  her  part. 

The  necessity  for  and  the  manner  of  an 
acknowledgment  of  a  contract  or  deed  by  a 
married  woman  being  regulated  entirely  by 
statute,  an  unacknowledged  contract  by  a 
married  woman  made  in  reference  to  property 
or  interests  which  la  not  required  by  statute 
to  be  acknowledged  by  her  is  valid  and  en- 
forceable against  her  though  unacknowledged. 
Thus  where  the  statute  does  not  require  aa 
acknowledgment  by  a  married  woman  to  a 
transfer  of  her  personal  property,  such  a 
transfer,  though  unacknowledged,  is  good  be- 
tween the  parties  and  may  be  enforced  against 
her.  Brown  v.  Koenig,  99  Mo.  App.  653, 
74  S.  W.  407;  Zuccarello  v.  Randolph  (Tenn.) 
58  S.  W.  453.  And  in  Robinson  v.  Moon,  56 
Ala.  241,  it  was  held  that  a  release  by  a  wife 
of  her  dower  interest  in  her  husband's  land 


need  not  be  acknowledged  separately  by  the 
wife,  the  statute  providing  for  the  release 
of  the  right  of  dower  not  requiring  it. 

In  Siemers  t.  Kleeburg,  66  Mo.  196,  it  was 
held  that  where  a  wife  executed  a  note  and 
a  deed  of  trust  to  secure  the  same  she  would 
be  liable  on  the  note  although  she  did  not 
acknowledge  the  execution  of  the  deed  of 
trust. 

RigTUs  in  EquUy, 

Gbnekallt. 

Where  a  deed  or  contract  executed  by  a 
married  woman  is  void  at  law  for  want  of  an 
acknowledgment,  it  cannot  as  a  rule  be  en- 
forced in  equity.  Providence  v.  Manchester, 
5  Mason  69,  20  Fed.  Gas.  No.  11,450  (apply- 
ing law  of  Rhode  Island ) ;  McBryde  v.  Wil- 
kinson, 29  Ala.  662;  Leonis  v.  Lazzarevich, 
55  Gal.  52;  McGann  v.  Edwards,  6  B.  Mon. 
(Ky.)  208;  Johns  v.  Reardon,  11  Md.  465; 
Askew  V.  Daniel,  40  N.  G.  321;  Munk  v.  Weid- 
ner, 9  Tex.  Giv.  App.  491,  29  S.  W.  409.  In 
Leonis  v.  Lazzarovich,  aupra,  it  appeared 
that  the  unacknowledged  deed  of  a  married 
woman  was  sought  to  be  reformed  in  equity 
on  the  ground  that  there  was  a  mistake  in 
the  description  of  the  land  conveyed.  In 
denying  the  relief  sought  the  court  said  that 
the  unacknowledged  deed  of  a  married  woman 
was  void  at  law  and  courts  of  equity  would 
not  enforce  such  a  contract  against  her. 

In  Providence  v.  Manchester,  5  Maaon  59, 
20  Fed.  Gas.  No.  11,450,  the  court  in  refusing 
equitable  relief  against  a  married  woman  aa 
to  lands  conveyed  by  an  unacknowledged  deed, 
said:  "No  contract  was  made  for  the  sale 
with  the  defendant;  she  received  no  part  of 
the  purcl\ase  money;  and  now  insists,  that 
the  acknowledgment,  such  as  it  is,  was  in- 
voluntary on  her  part,  and  produced  by  the 
influence  of  her  husband.  Under  these  cir- 
cumstances, standing  wholly  uncontradicted, 
there  can  be  no  decree  for  an  injunction  or 
any  other  relief.  The  bill  must  therefore  be 
dismiBsed  with  costs." 

BxaovtaY  of  Pubobasb  Pbicbl 

The  decisions  are  not  in  entire  accord  as  to 
the  right  of  a  person  paying  money  to  a  mar- 
ried woman  under  a  deed  or  contract,  void  for 
want  of  her  acknowledgment,  to  recover  the 
money  so  paid. 

In  Annick  v.  EUU,  53  W.  Va.  421,  44  S.  E. 
257,  it  was  held  that  equity  would  not  order 
the  return  of  the  purchase  price  on  refusing 
specific  performance  of  an  unacknowledged 
contract  to  convey  a  married  woman's  prop- 
erty. And  in  Wood  v.  Wood,  1  Mete  (Ky.) 
512,  wherein  it  appeared  that  a  bill  of  sale 
'made  by  a  married  woman  was  void  for  want 
of  an  acknowledgment,  the  court  stated  the 
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role  as  to  the  recorery  of  the  purchase  price 
as  follows:  "As  there  was  no  fraud  in  the 
sale  of  the  slaves,  and  the  sale  has  failed 
only  because  the  biU  of  sale  was  not  executed 
by  the  wife  according  to  law,  the  purchaser  is 
not  entitled  to  recover  from  the  estate  of  the 
vendor  the  present  value  of  the  slaves.  The 
bill  of  sale  contains  a  warranty  of  title,  and 
her  remedy  is  upon  that  warranty." 

However,  where  the  married  woman  seeking 
to  be  relieved  from  an  unacknowledged  deed 
would  obtain  an  unconscionablis  advantage, 
equity  will  sometimes  deny  Her  relief,  except 
on  the  condition  of  the  return  of  the  money 
received  by  her.  Homeopathic  Mut.  L.  Ins. 
Co.  V.  Marshall,  32  N.  J.  £q.  103;  Adams  v. 
Schmitt,  68  N.  J.  £q.  168,  60  Atl.  345;  Cox 
V.  Railway  Bldg.  ete.  Assoc,  101  Tenn.  490, 
48  S.  W.  226.  In  Adams  v.  Schmitt,  supra, 
it  was  said:  "The  instrument  defectively 
executed  or  acknowledged  is  absolutely  im- 
potent of  itself  to  create  any  lien,  but  it  has 
the  effect,  taken  in  connection  with  its  con- 
sideration, to  invest  the  beneficiary  named 
therein,  be  he  grantee,  mortgagee  or  what  not, 
with  an  equity,  to  oome  into  a  court  of  equity 
and  ask  that  court  to  create  a  lien  in  his 
favor.  The  lien  is  created  by  this  court  and 
not  by  the  instrument." 

So  in  Armstrong  v.  Ross,  20  N.  J.  £q.  109, 
the  court  stated  the  rule  as  follows:  "Since 
the  passage  of  the  statutes  relating  to  mar- 
ried women,  in  .  •  .  this  state,  the  courts 
.  .  .  have  held  that  debts  contracted  by  a 
married  woman  holding  separate  estates  by 
virtue  of  these  acts,  may  in  equity  be  made 
a  charge  upon  her  separate  estate.  They 
hold  that  to  make  these  debts  a  lien  upon 
any  specific  part  of  the  separate  estate,  there 
must  be  a  mortgage  executed  as  required  by 
the  statutes  and  law  relating  to  deeds  of 
married  women,  and  that  a  writing  intended 
to  be  a  mortgage,  executed  without  regard  to 
these  requisitions,  would  not  be  valid  as  a 
mortgage  or  specific  lien,  but  would  show 
that  the  debt  was  contracted  on  the  credit 
of  her  separate  estate,  and  that  she  intended 
it  to  be  chargeable  thereon;  and  a  court  of 
equity  would  be  authorized  by  such  mortgage 
to  make  the  debt  a  charge  upon  her  separate 
estate.  But  they  do  not  hold  that  either  the 
contracting  the  debt,  or  the  void  mortgage  de- 
claring it  an  intent  to  make  it  a  charge  upon 
a  specific  part  of  the  separate  property,  cre- 
ates a  charge  or  lien.  To  do  so  would  repeal 
the  law  concerning  the  acknowledgments  of 
married  women,  and  in  fact  the  statute  of 
frauds;  for  a  promissory  note,  with  a  verbal 
statement  that  it  should  be  a  lien  on  her 
homestead,  would  answer  instead  of  a  mort- 
gage; it  would  create  a  charge,  and  not  being 
a  mortgage  need  not  be  recorded  to  have  a 
priority  over  subsequent  conveyances." 

It  has  been  held  that  though  an  unacknowl- 
edged mortgage  given  by  a  married  woman 
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to  secure  the  purchase  price  of  land  conveyed 
to  her,  is  void  and  unenforceable  as  a  mort- 
gage, if  the  agreement  is  that  it  shall  be  exe- 
cuted concurrently  with  the  deed,  she  will  not 
be  permitted  to  retain  the  land  without  pay- 
ing the  consideration.  And  if  she  elects  to  re- 
pudiate the  transaction  and  offers  to  restore 
the  property  together  with  the  rents  and 
profits  a  court  of  equity  will  order  an  account 
to  be  taken  of  the  rents  and  profits  and  the 
amount  of  the  purchase  money  paid  in  order 
that  equities  may  be  adjusted  between  the 
parties.  Wood  v.  Wheeler,'  106  N.  C.  612,  11 
S.  E.  690. 

In  Burns  v.  McGregor,  90  N.  G.  222,  it 
was  held  that  the  failure  of  a  married  woman 
to  acknowledge  a  mortgage  executed  by  her- 
self and  her  husband  as  a  part  of  a  transac- 
tion involving  the  exchange  of  her  land  for 
another  tract  of  greater  value  and  given  to 
secure  the  payment  of  the  difference  in  the 
value  of  the  two  tracts,  though  rendering  the 
mortgage  void  if  standing  alone  as  a  single 
transaction,  it  would  be  enforced  in  equity 
as  a  part  of  the  entire  contract  as  embodied 
in  the  deed  to  the  property  exchanged  and 
the'  mortgage  given  in  pursuance  of  the  stipu- 
lation in  the  deed.  In  that  case  it  was  said: 
'*The  wife  having  obtained  the  title  to  the 
land  she  desired  to  own,  availing  herself  of 
her  disabilities  as  a  married  woman,  refused 
to  pay  the  difference  in  price  of  the  two  tracts, 
or  to  execute  the  mortgage  to  secure  it,  as 
she  agreed  to  do.  Having  gotten  the  title,  she 
seeks  to  avoid  paying  a  part  of  what  she 
justly  owes  and  agreed  to  pay  for  it.  She 
repudiates  her  contract,  and  desires  to  obtain 
the  fruit  of  so  much  of  it  as  is  beneficial  to 
herself.  This  the  law  will  not  tolerate.  The 
constitution  and  the  statute  wisely  extend 
large  and  careful  protection  and  safeguards 
to  married  women  in  respect  to  their  rights 
and  property,  but  it  is  no  part  of  their  purpose 
to  permit,  much  less  help  one  of  them  to  per- 
petrate a  fraud,  if  by  possibility,  under  some 
sinister  ihfiuence,  she  should  attempt  to  do 
so.  It  would  be  a  reproach  upon  the  law 
if  such  a  thing  could  happen.  In  this  case 
the  wife  cannot  be  compelled  to  execute  the 
mortgage,  as  she  agreed  to,  or  to  reconvey 
the  land  she  has  the  legal  title  for,  to  Currie 
or  the  plaintiffs,  upon  the  payment  to  her  of 
$1,000,  the  price  of  the  land  she  conveyed  to 
Currie;  but  she  took  the  land  conveyed  to 
her  by  him,  charged  in  her  hands,  with  an 
equitable  lien  in  favor  of  the  plaintiffs,  aris- 
ing out  of  the  contract  to  secure  the  money 
she  agreed  to  pay  them  as  the  difference  in 
value  between  her  land  and  theirs.  There  waa 
no  agreement  that  the  title  to  the  land  should 
pass  to  the  wife  absolutely;  on  the  contrary,, 
it  was  in  effect  stipulated  that  it  should  not. 
In  such  a  case,  the  creditor  may,  in  an  action 
like  the  present  one,  reach  the  property  for 
which  the  debt  was  contracted,  and  sell  so 
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much  of  it  as  may  be  necessary  to  discharge 
the  debt.  The  wife  may,  under  an  engage- 
ment not  legally  binding  iipon  her,  refuse 
to  pay  her  debt,  but  if  she  does  so,  she  can- 
not keep  the  property  for  which  the  debt  was 
contracted.  It  would  contravene  tlie  plainest 
principles  of  justice  to  allow  a  married  wom- 
an to  get  possession  of  property  under  an 
engagement  not  binding  upon  her,  and  let  her 
repudiate  her  contract  and  keep  the  property. 
She  must  observe  and  keep  her  engagement, 
or  else  return  the  property;  if  she  will  not, 
the  creditor  may  pursue  and  recover  it  by 
proper  action  in  her  hands." 

However,  it  has  been  held  that  where  a  wife 
has  disposed  of  or  consumed  the  purchase 
price  of  land  sold  by  her  under  a  deed  void 
for  want  of  an  acknowledgment,  the  vendee 
cannot  recover  it  from  her  if  she  chooses  to 
disaffirm  the  contract.  Scott  v.  Battle,  85 
N.  C.  184,  39  Am.  Rep.  694,  wherein  it  was 
said:  "If  in  a  case  like  the  present  a  feme 
covert  should  retain  and  have  actually  in 
hand  the  money  paid  her  as  the  consideration 
for  her  imperfect  and  disaffirmed  contract, 
her  vendee  would  be  permitted  to  recover  the 
same  at  law,  or  if  she  had  converted  it  into 
other  property  so  as  to  be  traceable,  he  might 
pursue  it  in  its  new  shape  by  a  proceeding  in 
rem,  and  subject  it  to  the  satisfaction  of  his 
demand.  But  if  she  has  consumed  it,  as  it  is 
admitted  this  plaintiff  has  done,  the  party 
paying  it  is  without  remedy;  and  this,  be- 
cause of  the  policy  of  the  law  which  forbids 
all  dealings  with  femes  covert,  unless  con- 
ducted in  the  manner  prescribed  by  the  stat- 
ute, and  which  throws  the  risk  in  every  such 
case  upon  the  party  that  knowingly  deals  with 
her.  We  hold,  therefore,  that  the  plaintiff  is 
not  personally  liable  to  a  charge  for  the  money 
paid  her  by  the  defendant  Battle,  nor  is  her 
land  in  controversy  subject  t6  a  lien  therefor." 
It  was  further  held  in  that  case  that  a  vendee 
imder  a  deed  from  a  married  woman,  void  for 
want  of  an  acknowledgment,  was  not  entitled 
to  recover  for  betterments  placed  on  the  land, 
the  theory  being  that  he  had  knowledge  of  the 
law  declaring  such  a  deed  void.  The  court 
said  on  that  point:  "The  question  as  to  the 
improvements  put  upon  the  plaintiff's  land 
stands,  we  think,  upon  a  different  footing 
from  that  concerning  the  purchase  money 
paid,  and  should  be  determined  by  reference, 
not  merely  to  the  invalidity  of  her  contract 
ot  sale,  but  to  the  bona  fide  belief  of  the 
party  making  them  as  to  the  character  of  the 
title  under  which  he  held  possession  at  the 
time.  Admitting  the  plaintiff's  deed  to  be 
wholly  void  ab  initio,  all  she  can  ask  is  to 
get  back  her  own,  and  at  its  original  value, 
together  with  a  just  compensation  for  its  use 
in  the  meantime  by  way  of  reasonable  rents. 
All  else  above  this  is  the  fruit  of  another's 
labor  or  money  bestowed  upon  the  premiseB, 


and  she  can  have  no  claim  to  be  enriched 
thereby,  provided  it  was  innocently  done,  and 
in  an  honest  belief  that  the  party's  title  to 
the  land  was  good.  But  on  the  other  hand, 
if  not  done  bona  fide,  and  the  party  making 
the  improvements  should  know  that  his  claim 
to  the  land  was  not  a  valid  one,  then  the  law 
deems  it  his  folly,  and  will  allow  him  no  com- 
pensation therefor.  And  especially  should  this 
be  so  if  he  act  knowingly  imder  a  contract 
which  the  law  declares  void,  because  against 
its  well  known  policy.  As  has  been  several 
times  said,  this  equity  concerning  betterments 
is  of  recent  growth,  and  it  has  been  diversely 
applied  by  different  courts  according  to  what 
seemed  to  them  to  be  natural  equities  growing 
out  of  the  facts  presented  in  the  several 
cases;  and  as  might  be  expected  in  sudi  a 
state  of  things,  the  decisions  sometimes  run 
counter  to  each  other,  thus  proving  the 
necessity  for  the  establishment  of  some  fixed 
rules  in  regard  to  the  matter,  and  a  strict 
adherence  to  them  in  order  that  the  law  may 
be  known,  and  the  rights  of  parties  depend 
thereon,  and  not  upon  the  discretion  of  the 
judges  and  their  peculiar  sense  of  what  is 
equitable  and  right.     .     .  The  case  of 

Thomas  v.  Thotoias,  16  6.  Monr.  420,  to 
which  our  attention  has  been  kindly  directed 
by  a  disinterested  gentleman  of  the  bar  is  on 
all  fours  with  the  present.  There,  the  land  of 
a  feme  covert  was  sold  and  conveyed  by  the 
deed  of  herself  and  husband,  but  so  imper- 
fectly acknowledged  by  her  as  to  be  inopera- 
tive. The  purchaser  made  improvements  and 
resold  to  another  who  made  additional  im- 
provements, and  the  question  was  whether 
the  wife  should  account  for  the  same.  The 
court,  being  the  court  of  appeals  for  the  state 
of  Kentucky,  held  that  she  should  not  account 
for  those  made  by  the  first  purchaser  who  had 
notice  of  the  defect  in  his  title,  and  could 
not  therefore  be  considered  as  having  ex- 
pended his  money  innocently,  but  should  ac- 
count for  those  made  by  the  subpurchasers 
who  acted  under  an  honest  belief  as  to  the 
soundness  of  their  title.  This,  we  think,  is 
the  correct  principle,  and  we  have  found  no 
case  in  which  compensation  for  improvement 
has  ever  been  allowed  to  a  conscious  wrong- 
doer. Applying  this  principle  to  the  case  in 
hand,  we  conclude  that  the  defendants  Cobb 
and  Batchelor  cannot  be  allowed  their  claim 
for  the  improvements  made  upon  the  land  in 
question.  They  have  'to  work  out  their 
equity'  through  their  codefendant.  Battle,  and 
can  occupy  no  higher  ground  than  he  did,  and 
he  was  in  law  a  trespasser  at  the  time  he 
made  the  improvements,  and  was  known  to 
himself  so  to  be."  However,  it  was  held  that 
in  an  action  by  the  married  woman  to  reeoTer 
the  rents  or  profits  of  the  land  while  held  by 
the  vendee,  he  could  set  off  his  claim  for  im- 
provements   as    an    equitable    counterclaim 
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against  her  demand,  the  court  saying:  "Still 
when  the  jury  come  to  inquire  into  the  plain- 
tiffs damages  on  account  of  the  use  and 
detention  of  her  lands,  they  will  be  at  lib- 
erty, and  indeed  in  duty  bound,  to  make  a 
fair  allowance  out  of  the  same  for.  improve- 
ments  of  a  permanent  character  and  such 
as  she  will  have  the  actual  enjoyment  of. 
That  such  an  allowance  could  properly  be 
made  by  the  jury  was  said  in  Dowd  v.  Faw- 
cett,  4  Dev.  92,  notwithstanding  it  was  at 
the  same  time  adjudged  that  the  defendant's 
claim  for  improvements  as  such  would  not 
be  recognized  by  the  court." 

SPBQZnC    PlOIFOflMANCB   OF   EXECUTOBT    (jOS- 

TftAOT. 

The  conveyance  of  any  estate  in  real  prop- 
erty by  a  married  woman  is  invalid  if  not 
acknowledged  in  accordance  with  the  statute, 
and  specific  performance  of  the  unacknowl- 
edged executory  contract  to  convey  of  a  mar- 
ried woman  cannot  be  compelled.  Jackson 
V.  Torrence,  83  Cal.  621,  23  Pac.  695;  Steffey 
y.  Steffey,  19  Md.  5;  Callahan  v.  Patterson,  4 
Tex.  61,  61  Am.  Dec.  712;  Munk  v.  Weidner, 
«  Tex.  Civ.  App.  491,  29  S.  W.  409;  Amick 
V.  Ellis,  63  W.  Va.  421 ;  Simpson  v.  Belcher, 
61  W.  Va.  167.  In  Munk  v.  Weidner,  supra, 
tlie  court,  refusing  to  decree  specific  perform- 
ance of  an  unacknowledged  contract  to  convey, 
said :  "If  all  the  essential  terms  of  an  agree- 
ment, either  written  or  verbal,  to  convey  land 
bad  been  averred,  the  facts  that  one  of  the 
parties  against  whom  it  is  sought  to  be  en- 
forced was,  at  the  time  it  is  alleged  to  have 
been  made,  an  infant,  and  another  a  married 
•woman,  would,  it  seems,  present  insuperable 
obstacles  to  its  enforcement.  In  order  to 
-enforce  specific  performance  of  such  an  agree- 
ment, there  must  be  such  mutuality  in  the 
equitable  remedy  at  the  time  the  agreement 
is  concluded  between  the  parties  as  will  enable 
both  to  avail  themselves  of  the  remedy,  which 
cannot  exist  when  one  of  the  parties,  on  ac- 
count of  coverture  or  infancy,  is  incapable  of 
contracting,  or  can  only  contract  in  the  form 
and  manner  provided  by  statute.  ...  It 
would  be  a  novel  doctrine  which,  in  the  ab- 
sence of  positive  fraud,  would  authorize  a 
court  to  enforce  specific  performance  of  an 
oral  agreement,  or  a  written  one  not  privily 
acknowledged,  of  a  married  woman  to  convey 
her  separate  property  in  lands  which  she 
could  herself  only  convey  in  a  manner  and 
form  provided  by  statute." 

Although  a  contract  to  convey  the  land  of 
a  married  woman  is  void  for  want  of  an 
acknowledgment,  and  cannot  be  specifically 
enforced  against  her,  it  has  been  held  that 
onder  a  statute  enabling  a  married  woman  to 
contract  with  respect  to  her  real  estate  the 
same  as  if  she  were  a  feme  sole,  except  that 
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no  conveyance  thereof  shall  be  valid  unless 
acknowledged  by  her  as  therein  provided,  she 
may  be  held  liable  in  damages  for  a  breach 
of  the  contract.  Warren  v.  Dail,  170  N.  C. 
406,  87  S.  E.  126,  wherein  it  was  said:  "On 
breach  of  her  contract  to  convey  her  land,  she 
may  be  held  responsible  in  damages,  as  in 
other  contracts  by  which  she  is  properly 
bound.  It  is  urged  that  the  act,  by  correct 
construction,  should  be  held  to  except  'con- 
tracts to  convey'  as  well  as  'conveyances,' 
on  the  principle  that  equity  not  infrequently 
,  regards  the  holder  of  such  an  interest  as  the 
real  owner.  But,  while  this  is  a  recognized 
principle,  applicable  in  many  instances  when 
dealing  with  the  interest  under  such  a  con- 
tract, equity,  regarding  that  as  done  which 
a  man  is  under  a  binding  obligation  to  do, 
the  position  may  not,  in  our  opinion,  be  ex- 
tended to  enlarge  and  change  the  definite 
language  of  an  act  restricting  an  exception  to 
'conveyances,'  and  that,  too,  in  modifying  a 
law  in  which  conveyances,  powers  of  attorney 
and  contracts  to  convey,  etc.,  are  expressly 
mentioned.  In  such  case,  if  the  legislature 
had  desired  or  intended  to  except  executory 
contracts  to  convey,  it  would  have  added  this 
to  the  word  'conveyances,*  the  only  form  of 
contract  which  the  statute  specifies  as  ex- 
cepted. Again,  it  is  insisted  that  it  is  an 
unreasonable  interpretation  which  holds  a 
married  woman  liable  to  damages  for  break- 
ing a  contract  when  the  statute  itself  provides 
that  the  contract  may  not  be  specifically  en- 
forced; but,  to  our  minds,  there  is  nothing 
unreasonable  in  this.  The  statute,  which  en- 
ables a  married  woman  to  bind  herself  by 
any  contract  to  affect  either  her  real  or  her 
personal  estate,  except  that,  in  conveyances 
of  the  latter,  the  written  assent  of  her  hus- 
band and  her  privy  examination  are  required, 
simply  means  that  when  she  makes  an  execu- 
tory contract  of  this  character  and  her  privy 
examination  is  not  taken  she  can  only  be  held 
in  damages,  and  that  specific  performance 
may  not,  as  formerly,  be  enforced.  The  rem- 
edy by  the  award  of  damages  is  the  ordinary 
means  of  adjustment  for  breaches  of  contract. 
That  by  specific  performance  is  properly  re- 
garded as  additional  and  supplementary  to 
the  other.  .  .  .  The  requirement  of  privy 
examination  in  conveyances  and  contracts  to 
convey  realty  having  been  established  by  the 
legislature,  it  can  modify  the  requirement  or 
withdraw  it  altogether,  and  there  is  nothing 
unreasonable  and,  assuredly,  nothing  beyond 
its  power  in  the  enactment  of  a  statute  which 
says  that  in  all  contracts  by  married  women 
to  convey  land,  when  same  are  wrongfully 
broken  by  them,  they  may  be  held  responsible 
in  damages,  but  they  cannot  be  compelled 
to  convey  unless  they  have  been  privily  exam- 
ined according  to  forms  of  law."  Nor,  it  was 
held,  did  the  fact  that  she  was  willing  to 
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make  the  conveyance,  but  was  prevented  from 
doing  so  by  her  husbandi  relieve  her  from 
liability.  The  court  said  on  that  point:  "It 
is  contended  that  it  would  be  altogether  im- 
just  to  mulct  a  married  woman  in  damages 
when  she  might  be  perfectly  willing  to  carry 
out  her  contract  by  a  conveyance,  and  is 
prevented  from  doing  so  because  her  hus- 
band refuses  to  give  his  consent;  but  it  is> 
no  more  a  hardship  than  any  other  case 
where  one  has,  in  good  faith,  contracted  to 
convey  land  and  afterwards  finds  out  that  he 
18  unable  to  make  title.  The  obligations  of 
a  contract,  except  in  certain  specified  and 
very  restricted  instances,  are  imperative,  and, 
when  they  are  wrongfully  broken,  neither  in- 
ability to  perform  nor  ignorance  of  conditions 
may  ordinarily  avail  as  protection  against 
an  award  of  damages." 

Estoppel  to  Dent  Vauditt  of  Inbtbumsnt. 

In  the  absence  of  fraud  a  married  woman 
is  not  estopped  from  denying  the  validity  of  a 
deed  or  contract  void  for  want  of  an  acknowl- 
edgment. Louisville,  etc.  R.  Co.  v.  Stephens, 
96  Ky.  401,  29  S.  W.  14,  49  Am.  St.  Rep.  303; 
Clayton  v.  Rose,  87  N.  C.  106;  Fitzgerald  v. 
Turner,  43  Tex.  79.  In  the  case  first  cited 
the  rule  was  stated  as  follows:  "We  are 
aware  of  no  case  in  which  it  has  been  held 
that  a  married  woman  is  estopped  from  as- 
serting title  to  her  lands  except  on  the  ground 
of  fraud.  She  can  be  divested  of  her  inter- 
est only  in  the  mode  pointed  out  by  the  stat- 
ute. She  is  supposed  to  be  under  the 
dominion  of  the  husband  and  incapable  of  con- 
tracting. When  executing  conveyances,  she 
must  acknowledge  them  separate  and  apart 
from  the  husband.  In  any  point  of  view  the 
writing,  or  so-called  deed  of  conveyance,  in 
this  case  must  be  regarded  as  ineffectual  for 
any  purpose.  It  not  only  docs  not  divest  her 
of  title,  but  it  is  not  binding  on  her  for  any 
purpose,  and  it  would  be  singular  if  a  void 
contract  or  writing  could  work  an  estoppel. 
The  case  is  to  be  determined  as  if  she  never 
signed  the  instrument.  .  .  .  She  is  not 
charged  with  the  perpetration  of  any  fraud 
or  misrepresentation.  If  she  has  attempted 
to  convey  her  lands  and  failed  to  do  so  in  the 
manner  required  by  the  statute,  it  is  as  if 
she  had  not  made  the  attempt.  If,  by  reason 
of  her  signing  this  writing,  the  company  was 
induced  to  build  its  road  along  the  route 
taken  rather  than  along  some  other  route,  as 
is  alleged  and  as  is  probable,  still  no  fraud  is 
chargeable  to  the  wife,  or  concealment  of  any 
fact.  She  has  not  legally  parted  with  any 
right,  and  is  not  estopped  in  the  assertion  of 
any  by  her  void  contract,  or  by  her  conduct." 

Nor  will  the  fact  that  the  husband  asserts 
that  he  had  a  good  title  to  the  land  and  the 
wife's  direction  aa  to  the  appropriation  of 


the  purchase  money  operate  to  estop  her  trom 
denying  the  validity  of  an  unacknowledged 
deed.    Clayton  v.  Rose,  87  N.  C.  106. 

But  where  it  appeared  that  a  nuuried 
woman  accepted  the  land  set  aside  to  her  in 
partition  proceedings  in  which  she  and  her 
husband  had  joined  by  deed  unacknowledged 
by  her,  and  that  she  subsequently  conveyed 
the  land  to  a  third  person,  it  was  held  that 
she  would  be  estopped  to  deny  the  validity  of 
the  partition  proceedings.  Talkin  v.  Ander- 
son (Tex.)  19  S.  W.  350.  And  in  Betts  v. 
Simons  (Tex.)  35  S.  W.  50,  it  was  held  that  a 
married  woman  could  not  attack  the  validity 
of  an  agreement  to  partition  land  on  the 
ground  that  the  agreement  was  void  for  want 
of  her  acknowledgment. 

Where  a  married  woman  stood  by  and 
without  objection  allowed  a  railroad  company 
to  construct  its  track  through  her  land  under 
a  deed  void  for  want  of  an  acknowledgment, 
it  was  held  that  she  could  not  require  the 
company  to  tear  up  its  tracks  and  quit  the 
occupancy  of  the  premises  though  she  would 
be  entitled  to  recover  damages.  Louisville, 
etc.  R.  Co.  V.  Stephens,  96  Ky.  401,  29  S.  W. 
14,  49  Am.  St.  Rep.  303. 

Operation  as  Color  of  TiUe. 

Although  the  grantee  in  a  deed  from  a 
married  woman  void  for  want  of  acknowledg- 
ment acquires  no  rights  thereunder,  such  a 
deed  will  operate  as  color  of  title  and  with 
possession  for  a  sufficient  length  of  time  will 
support  a  claim  to  the  land  based  on  adverse 
possession.  Pearse  v.  Owens,  3  N.  C.  234; 
Smith  V.  Allen,  112  N.  C.  223,  16  S.  E.  932; 
Union  Sav..  Bank  v.  Taber,  13  R.  I.  683; 
Ferguson  v.  Kennedy,  Peck  (Tenn.)  321,  14 
Am.  Dec.  761;  Hanks  v.  Folsom,  II  Lei^ 
(Tenn.)   555. 

In  Perry  v.  Perry,  99  N.  C.  270,  6  S.  E.  86, 
it  was  said:  'The  general  rule  that  every 
man  is  presumed  to  know  the  law  has  no 
application  in  determining  what  is  or  what  is 
not  color  of  title.  .  .  .  'The  statute  upon 
which  the  whole  doctrine  of  color  of  title  is 
founded,  recites  as  the  evils  to  be  remedied 
that  many  persons  had  gone  into  the  pos- 
session of  lands  upon  titles  having  patent  de- 
fects which,  on  the  supposition  that  all  men 
know  the  law,  could  have  deceived  no  one 
and  would  not  have  deserved  protection.' " 

However,  the  contrary  doctrine  has  been 
announced.  Garner  v.  Black,  95  Tex.  125, 
65  S.  W.  876,  affirming  63  S.  W.  918,  where- 
in the  court  in  determining  the  effect  of  an 
unacknowledged  deed  said:  "Whether  the 
instrument  imder  which  Lea  claimed  the  title 
was  an  absolute  deed — the  wife  not  being 
privily  examined — or  a  mortgage  to  secure 
a  debt  to  Lea,  it  was  void;  it  conferred  no 
title  upon  the  vendee  and  there  was  neither 
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title  nor  color  of  title  to  support  the  plea." 
But  compare  State  Nat.  Bank  y.  Roberts 
{Tez.)  103  8.  W.  454,  wherein  it  appeared 
that  a  married  woman  had  failed  to  acknowl- 
edge a  deed  purporting  to  cbnYey  the  prop- 
«rty  of  her  husband,  though  in  reality  it  be- 
longed to  her,,  and  the  court  stated  the  rule 
■as  follows:  ''It  is  not  denied  that  the  deed 
was  properly  signed  and  acknowledged  by 
Mrs.  Wallace's  husband.  It  did  not,  so  far 
as  shown,  purport  to  be  the  deed  of  Mrs. 
Wallace  alone  in  which  her  husband  joined 
pro  forma  and  merely  cYidencing  his  consent 
to  the  sale,  but  was,  it  must  be  held  under 
tbe  lecord  before  us,  a  deed  on  the  part  of 
Mr.  Wallace  in  which  he  conveyed  to  ap- 
pellee one-third  of  said  640  acres  of  land,  and, 
while  such  deed,  in  Yiew  of  the  defective  ac- 
knowledgment of  Mrs.  Wallace,  was  insuffi- 
cient to  convey  and  vest  in  appellee  her 
interest  in  the  land  sued  for,  yet  as  a  convey- 
ance on  the  part  of  her  husband,  duly  regis- 
tered, it  was  sufficient  to  support  appellee's 
claim  of  title  to  the  interest  in  said  land 
to  conveyed  by  limitation  of  five  years  as 
against  appellant.  The  deed  was  not  void 
on  its  face,  and,  although  the  title  to  the 
land  was  in  Mrs.  Wallace  and  her  husband 
had  no  title,  yet  said  deed  was  a  sufficient 
basis  for  the  acquisition  of  title  under  the 
statutes  of  limitation  of  five  years." 

Rights  of  Husband. 

While  ordinarily  the  unacknowledged  deed 
or  contract  of  a  married  woman  creates  no 
rights  in  the  parties  as  against  her,  a  hus- 
band joining  in  the  execution  of  the  instru- 
ment is  bound  thereby  to  the  extent  of  his 
interest.  Steifey  v.  Steffey,  19  Md.  5;  Askew 
▼.  Daniel,  40  N.  G.  321 ;  Kincaid  v.  Perkins, 
«3  N;  C.  282 ;  Osborne  v.  Mull,  91  N.  C.  203 ; 
Mount  V.  Kesterson,  6  Cold.  (Tenn.)  452; 
Montgomery  v.  Hobson,  Meigs  (Tenn.)  437; 
Jacks  V.  Dillon,  6  Tex.  Civ.  App.  192,  25 
8.  W.  645;  Sumner  v.  Wentworth,  1  Tyler 
(Vt.)  42;  Snapper  v.  Wooster,  Brayton  (Vt.) 
50;  Milam  v.  Williams,  73  W.  Va.  469,  80 
S.  E.  770;  Allan  v.  Levesconte,  16  U.  C. 
Q.  B.  9. 

In  Milan  v.  Williams,  supra,  it  was  held 
that  while  equity  would  not  decree  specific 
performance  of  a  contract  of  sale  of  the  wife's 
real  estate  where  the  contract  was  unac- 
knowledged by  her,  it  would  grant  relief 
as  against  the  husband  also  signing  the  con 


land  of  the  wife,  and  not  acknowledged  by 
the  wife  separate  and  apart  from  her  hus- 
band, though  void  as  to  the  wife,  was  good  as 
against  the  husband  and  his  rights  in  the 
property  were  transferred  thereby;  and  a 
note,  executed  in  consideration  of  such  con- 
veyance, was  not  void  for  want  of  considera- 
tion. 

In  Reynolds  y.  Clark,  Wright  (Ohio)  656, 
it  was  held  that  a  release  by  a  husband  and 
'wife  although  void  for  want  of  acknowledg- 
ment, was  good  as  a  contract  to  convey  as 
against  the  husband  and  enforceable  in  equity 
against  him. 

In  Missouri  the  contrary  view  seems  to  be 
adopted,  the  court  holding  that  an  unacknowl- 
edged deed  or  contract  of  a  married  wc^man 
is  void  for  all  purposes  and  against  all  par- 
ties. Qoff  V.  Roberts,  72  Mo.  570;  Bartlett 
V.  O'Donoghue,  72  Mo.  563;  Hoskinson  v. 
Adkins,  77  Mo.  537. 

Effect  of  StattUe  Enlarging  Po%vers  of 
Married  Women. 

In  many  jurisdictions  a  married  woman 
may  now  by-statute  contract  or  be  contracted 
wiUi  in  the  same  manner  as  if  a  feme  sole, 
and  therefore  an  unacknowledged  contract 
executed  by  her  is  governed  by  the  rules 
applicable  generally  to  such  contracts,  to  the 
effect  that  as  between  the  parties  the  instru- 
ment is  valid  and  enforceable.  See  the  fol- 
lowing cases  wherein  such  statutes  have  come 
before  the  courts  for  consideration: 

UtUted  8t€Ues.— Knight  v.  Paxton,  124  U. 
S.  552,  8  S.  Ct.  592,  31  U.  S.  (L.  ed.)  518 
(construing  Illinois  statute) ;  Hawes  v. 
Mann,  8  Biss.  21,  11  Fed.  Cas.  No.  6,239 
(construing  Illinois  statute) ;  Linton  v.  Na- 
tional L.  Ins.  Co.  104  Fed.  584,  44  C.  C.  A.  54 
(construing  Nebraska  statute). 

Arizona. — ^Miller  v.  Fisher,  1  Ariz.  232,  25 
Pac.  651;  Charauleau  v.  Woffenden,  1  Ariz. 
243,  25  Pac.  652. 

Arkansas, — Roberts  v.  Wilcoxson,  36  Ark. 
355;  Donahue  v.  Mills,  41  Ark.  421;  Bryan 
V.  Winbum,  43  Ark.  28;  Stone  v.  Stone, 
43  Ark.  160;  Criscoe  v.  Hambrick,  47  Ark. 
235,  1  S.  W.  150. 

Colorado, — Knight  v.  Lawrence,  19  Colo. 
425,  36  Pac.  242. 

lUinois. — Terry  v.  Fureka  College,  70  111. 
236;  Bute  v.  Kneale,  109  111.  652;  Bradshaw 
V.  Atkins,  110  111.  323. 

/wKana.— Hubble  v.  Wright,  23   111.  322; 


tract,   and   where   the    instrument   included  '  Mays  v.  Hedges,  79  Ind.  288;  Brown  v.  Cor- 


lands  of  both  the  husband  and  wife,  equity 
YTouId,  at  the  election  of  the  purchaser,  order 
a  conveyance  by  the  husband  of  his  interest 
if  ascertainable,  with  an  abatement  of  the 
purchase  price  to  the  extent  of  the  wife's 
interest. 

In  Enapper  v.  Wooster,  Brayton  (Vt.)  50, 
it  was  held  that  a  deed,  purporting  to  be  a 
conveyance  in  fee  by  a  husband  and  wife  of 


bin,  121  Ind.  455,  23  N.  E.  276. 

lotoa, — Grapengether  v.  Fejervary,  9  la. 
163,  74  Am.  Dec.  336;  Simms  v.  Hervey,  19 
la.  273 ;  Lake  v.  Gray,  30  la.  415. 

Ka/nsas, — Munger  v.  Baldridge,  41  Kan. 
236,  21  Pac.  159,  13  Am.  St.  Rep.  273. 

Massa^hAisetts, — ^Palmer  v.  Paine,  9  Gray 
56;  Perkins  v.  Richardson,  11  Allen  538; 
Dudley  v.  Sunmer,  5  Mass.  438. 
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Michigan, — ^Watson  v,  Thurber,  11  Mich. 
467. 

Miayneaoiii, — Eangsley  v.  Gilman,  15  Minn. 
59;  Merrill  v.  Nelson,  18  Minn.  366. 

A>&ra«A;a.— Roode  v.  State,  5  Neb.  174,  25 
Am.  Rep.  475;  Holmes  y.  Hull,  50  Neb.  656,  70 
N.  W.  241 ;  Linton  v.  Cooper,  63  Neb.  400,  73 
N.  W.  731;  Fisk  v.  Osgood,  58  Neb.  486,  78  N. 
W.  924 ;  Morris  v.  Linton,  61  Neb.  537,  85  N. 
W.  665. 

^011?  York. — ^Blood  v.  Humphrey,  17  Barb. 
660;  Richardson  v.  Pulver,  63  Barb.  67;  An- 
drews V.  Shaffer,  12  How.  Pr.  441;  Wronkow 
V.  Oakley,  64  Hun  217,  19  N.  Y.  S.  51,  re- 
versed on  other  grounds  133  N.  Y.  506,  31 
N.  £.  621,  28  Am.  St.  Rep.  661,  16  L.R.A. 
209 ;  Wiles  v.  Peck,  26  N.  Y.  42 ;  Yale  v. 
Dederer,  18  N.  Y.  265,  72  Am.  Dec.  503; 
Allen  y.  Reynolds,  36  Super.  Ct.  297;  Hulse 
V.  Bacon,  40  App.  Div.  89,  57  N.  Y.  S.  537, 
affirmed  167  N.  Y.  599,  60  N.  E.  1113. 

Permsylvania. — Jenkins  t.  Pittsburg,  etc.  R. 
Co.  210  Pa.  St.  134,  69  Atl.  823. 

Virgima. — Augusta  Nat.  Bank  v.  Beard, 
100  Va.  687,  42  S.  E.  694. 

Wisconsin. — ^Hayes  v.  Frey,  54  Wis.  503, 
11  N.  W.  506,  11  N.  W.  695. 

Compare  the  following  cases  decided  prior 
to  the  enactment  of  the  enabling  acts :  Elliott 
V.  Pearce,  20  Ark.  508;  Wood  ▼.  Terry,  30 
Ark.  385;  Martin  v.  Hargardine,  46  111.  322; 
Curtiss  V.  Follett,  16  Barb.  (N.  Y.)  337; 
Gillett  V.  Stanley,  1  Hill  (N.  Y.)  121;  Van 
Nostrand  v.  Wright,  Lalor's  Supp.  (N.  Y.) 
260;  Jackson  v.  Sears,  10  Johns.  (N.  Y.)  436; 
Jackson  v.  Stevens,  16  Johns.  (N.  Y.) 
110;  Jackson  v.  Cairns,  20  Johns.  (N.  Y.) 
301;  Knowles  v.  McCamly,  10  Paige  (N. 
Y.)  342;  Valk  v.  Crandall,  1  Sandf.  Ch. 
(N.  Y.)  179;  Martin  v.  Dwelly,  6  Wend.  (N. 
Y.)  9,  21  Am.  Dec.  246;  People  v.  Galloway, 
17  Wend.  (N.  Y.)  540;  Lloyd  v.  Taylor,  1  Dall. 
(Pa.)  17,  1  U.  S.  (Lu  cd.)  18;  Kirk  v.  Dean, 
2  Bin.  (Pa.)  341;  Kirkland  v.  Hepselgefser, 
2  Grant  (Pa.)  84;  West  v.  West,  10  Serg.  & 
R.  445;  James  v.  Lyon,  3  Yeates  (Pa.)  471; 
Clark  V.  Thompson,  12  Pa.  St.  274;  McNair 
V.  Com.  26  Pa.  St.  388;  Miltenberger  v. 
Croyle,  27  Pa.  St.  170;  Roseburgh  v.  Sterling, 
27  Pa.  St.  292;  Rumfelt  v.  Clemens,  46  Pa. 
St.  455;  Glidden  v.  Strupler,  52  Pa.  St.  400; 
Kirk  V.  Clark,  59  Pa.  St.  479;  Colbum  v. 
Kelley,  61  Pa.  St.  314;  Walker  -v.  Walker, 
67  Pa.  St.  185;  Moore  v.  Cornell,  68  Pa.  St. 
320;  Haffey  v.  Carey,  73  Pa.  St.  431;  Innis 
V.  Templeton,  95  Pa.  St  262,  40  Am.  Rep. 
643;  Swing's  Appeal,  101  Pa.  St  371; 
Stivers  v.  Tucker,  126  Pa.  St.  74,  17  Atl.  541; 
Carr  v.  H.  C.  Frick  Coke  Co.  170  Pa.  St  62, 
32  Atl.  656;  In  re  Kaiser,  199  Pa.  St  269, 
272,  49  Atl.  79,  85  Am.  St.  Rep.  785;  Cald- 
weirs  Appeal,  4  Pa.  Cas."207,  7  Atl.  211; 
Reed  v.  Stouffer,  14  Pa.  Co.  Ct  605;  Harvey 
V.  Pecks,  1  Munf.  (Va.)  618;  Hawley  v.  Twy- 
man,  29  Grat   (Va.)    728. 


In  Linton  v.  National  Life  Ins.  Co.  104  Fed. 
584,  44  C.  C.  A.  64,  the  court  construing  the 
Nebraska  statute  said:  "An  acknowedgment 
of  the  execution  of  an  inatrument  affecting 
the  title  to  real  estate  is  not  essential  to  the 
validity  of  the  instrument  between  the  par- 
ties to  it  and  their  privies  under  the  statutes 
of  that  state.  The  execution  of  a  deed,  mort- 
gage, or  letter  of  attorney  may  be  proved  by 
competent  testimony,  and  full  force  and  effect 
may  be  given  to  it  without  any  acknowledg- 
ment The  acknowledgment  prescribed  by  the 
statutes  of  Nebraska  is  not  a  part  of  the- 
conveyance  or  instrument,  and  its  purpose  and 
effect  is  not  to  condition  the  validity  of  the 
mortgage  or  power  of  attorney,  but  to  en- 
title it  to  record,  and  to  authorize  its  ad- 
mission in  evidence  without  other  proof. 
.  .  .  Nor  is  a  married  woman  exempt  from 
these  rules  in  any  case  except  where  the  in- 
strument in  question  involves  her  dower 
(Comp.  St  1899,  c.  23,  §  12),  or  her  home- 
stead (Comp.  St  1899,  c  36,  §  4)1  In  all 
other  cases  an  acknowledgment  by  a  married 
woman  of  the  execution  of  an  instrument  af- 
fecting her  title  to  real  estate  is  not  essential 
to  its  validity  in  the  state  of  Nebraska.  If,, 
therefore,  as  the  appellants  claim,  they  never 
acknowledged  the  .letter  of  attorney,  it  waa 
still  valid  and  effective,  because  their  sig- 
natures to  it  and  its  delivery  to  the  attomej 
in  fact,  Finlay,  are  established  by  the  evi- 
dence." 

In  South  Carolina  while  a  married  woman 
is  empowered  by  statute  to  contract  with 
regard  to  her  property  the  same  as  if  she 
were  unmarried,  the  necessity  of  an  acknowl- 
edgment does  not  seem  to  have  been  abolished 
and  consequently  an  unacknowledged  deed 
will  not  estop  her  from  claiming  her  interest 
in  lands  so  conveyed  nor  is  the  return  of  the 
purchase  money  a  necessary  prerequisite  to 
bringing  an  action  for  its  recovery.  Brown 
v.  Pechman,  53  S.  C.  3,  30  S.  E.  686;  Wilkina 
V.  Baker,  77  S,  C.  244,  67  S.  £.  861. 


BUTIiER  ET  AL. 

v. 

BUTIiEB. 

.North  Carolina  Supreme  Court — October  13,. 

1915. 

169  N.  Oar.  5S4f  86  S.  E.  507. 


Aoknowledgnnent  ^  Kecesaity  ^  Deed 
"hj  Married  Woman. 

A  deed  to  lands  from  a  wife  to  her  husband 
is  a  "contract"  within  Revisal  1905,  §  2107, 
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grovlding  that  no  contract  between  a  bus- 
and  and  wife  during  coverture  shall  be 
valid  as  to  any  part  of  the  wife's  realty  for 
a  longer  time  than  three  years,  unless  it  shall 
be  in  writing  and  duly  proved  as  required  for 
conveyances  of  land,  and  unless,  upon  the 
examination  of  the  wife  apart  from  her  hus- 
band, aa  required  in  probate  of  deeds  of  femes 
covert,  it  shall  appear  to  the  satisfaction  of 
the  officer  that  the  wife  freely  executed  such 
contract  and  freely  consented  thereto  at  the 
time  of  her  separate  examination,  and  that 
the  same  is  not  unreasonable  and  injurious 
to  her,  since  until  delivery  a  deed  is  an  execu- 
tory contract,  becoming  executed  upon  de- 
livery. 

VaUdity  •£  itatvte  BeqvlHas  Ae- 
kaowledsm«at. 

Revisal  1905,  §  2107,  providing  that  no  con- 
tract between  a  husband  and  wife  made  dur- 
ing coverture  shall  be  valid  to  affect  or  charge 
any  part  of  the  real  estate  of  the  wife  for 
a  longer  time  than  three  years,  unless  in 
writing  and  duly  proved  as  required  for  con- 
veyances of  land  and  unless  upon  the  ex- 
amination of  the  wife,  separate  from  her 
hu^and,  it  shall  appear  to  the  satisfaction 
of  the  officer  that  the  wife  freely  executed  the 
contract  and  freely  consented  thereto  at  the 
time  of  her  separate  examination,  and  that 
the  same  is  not  unreasonable  or  injurious  to 
her,  is  a  constitutional  exercise  of  legislative 
power. 

Eilfeot  of  Defective  Acknowledgment. 

Under  Revisal  1905,  §  2107,  providing  that 
no  contract  between  a  husband  and  wife  dur- 
ing coverture  shall  be  valid  as  to  any  part 
of  the  wife's  realty  for  a  longer  time  than 
three  years  unless  in  writing  and  duly  proved 
as  required  for  conveyances  of  land,  and  un- 
less upon  the  examination  of  the  wife  apart 
from  her  husband,  as  required  in  the  probate 
of  deeds  by  femes  covert,  it  shall  appear  to 
the  satisfaction  of  the  officer  that  the  wife 
freely  executed  such  contract  and  freely  con- 
sented thereto  at  the  time  of  her  separate 
examination,  and  that  the  same  is  not  unrea- 
sonable and  injurious  to  her,  where  the  cer- 
tificate of  probate  filed  with  a  wife's  deed 
lacks  a  finding  by  the  officer  taking  the  pro- 
bate that  the  conveyance  was  not  unreason- 
able and  not  injurious  to  the  wife,  such  deed 
is  not  valid  to  affect  her  realty. 

[See  note  at  end  of  this  case.] 

Cnxing  XITant  of  Aoknewledgntent  ^ 
Subsequent  Annexation  of  Certifl- 
eate. 

Where  a  justice  of  the  peace,  in  making  a 
certificate  of  probate  to  a  wife's  conveyance  of 
realty  to  her  husband,  omitted  to  state,  as 
required  by  Revisal  1905,  §  2107,  that  the 
conveyance  was  not  unreasonable  and  not  in- 
jurious to  the  wife,  and  where,  in  an  attempt 
to  rectify  the  omission  nearly  three  years 
later  and  after  the  wife's  death,  a  second 
certificate  was  procured  from  the  justice, 
reading  in  part  that  he  further  certified  that, 
"upon  said  examination,  and  upon  a  careful 
examination  of  the  facts,  causing  the  said 
execution,  it  doth  appear  to  my  satisfaction 
that  the  said  [wife]  freely  executed  the  said 
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deed  and  freely  consented  thereto,  at  the  time 
of  her  said  separate  examination,  and  that 
the  said  conveyance  is  not  unreasonable  or 
injurious  to  her,  the  said  [wife],  which  said 
conclusion  I  hereby  certify  as  having  been 
duly  and  carefully  mad^  concerning  all  the 
facts  surrounding  the  execution  and  the  cause- 
thereof,"  such  new  certificate  is  insufficient 
to  validate  the  deed,  as  not  merely  reducing 
to  writing  in  the  form  of  a  certificate  his 
prior  official  act,  as  the  justice  did  not  con- 
fine the  certificate  and  adjudication  to  the 
examination  of  the  wife  separate  and  apart 
from  her  husband,  but  relied  also  on  an  exam- 
ination of  all  the  facts  surrounding  the  execu- 
tion of  the  deed,  without  stating  that  he- 
ascertained  such  facts  on  the  examination,  con- 
cluding, *'It  doth  appear  to  my  satisfaction 
that  the  said  conveyance  is  not  unreasonable 
or  injurious  to  her." 

Deeds   •—  Effect   of   Incompleteness   at 
Time  of  Delivery. 

A  deed  passes  no  title  unless  delivered  in  a 
complete  state  in  the  grantor's  lifetime. 

Appeal  from  Superior  Court,  Gates  county  t 
Whsdbbb^  Judge. 

Action  by  John  J.  Butler  et  al.,  plaintiffs, 
against  P.  D.  Butler,  defendant.  Judgment 
for  plaintiffs.    Defendant  appeals.    AFFiaMKD. 

[584]  Action  to  recover  land.  The  plain- 
tiffs are  the  devisees  of  Nancy  Butler,  and 
the  defendants  are  the  devisees  of  David  But- 
ler, her  husband.  Nancy  Butler  was  the 
owner  in  fee  of  said  land  prior  to  [685]  3 
August,  1912,  and  on  that  day  undertook  to 
convey  the  same  to  her  said  husband,  David 
Butler,  by  deed  which  was  duly  acknowledged 
and  the  private  examination  properly  taken, 
except  that  John  J.  Catling,  justice  of  the 
peace,  who  took  said  probate,  failed  to  certify 
that  said  conveyance  was  not  unreasonable 
and  not  injurious  to  the  wife.  Both  Nancy 
and  David  Butler  died  prior  to  25  March, 
1915,  Nancy  having  died  first. 

When  the  case  was  called  for  trial,  and  as 
soon  as  the  plaintiffs  had  announced  their 
readiness,  counsel  for  the  defendant  stated  to 
the  court  that  the  controversy  would  depend 
upon  the  construction  of  a  certain  deed,  with 
probate,  from  Nancy  Butler  to  her  husband, 
David  Butler,  and  the  plaintiffs'  counsel 
agreed  to  that  proposition.  It  was  thereupon 
made  to  appear  through  counsel  for  the  de- 
fendant that  on  the  morning  the  case  was 
called  for  trial  the  defendant,  without  any 
notice  to  or  knowledge  of  the  plaintiffs  or 
their  counsel,  had  secured  from  J.  J.  Gatling, 
who  is  still  a  justice  of  the  peace  in  Gates 
County,  a  new  certificate  and  had  had  the 
deed  with  this  new  certificate  reregistered  in 
Book  No.  68,  page  — ,  in  the  register  of  deeds' 
office  of  Gates  County.  The  new  certificate 
and  probate  are  as  follows : 
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ClVi'lFiaA,lS  OF  JOHK  J.  Gatuito. 
North  Caboluta — Gates  County. 

1,  John  J.  Gatling,  a  justice  of  the  peace 
for  the  said  county,  hereby  certify  that  Clancy 
Butler  on  3  August,  1912,  personally  appeared 
before  me,  and  duly  acknowledged  the  execu- 
tion of  the  foregoing  deed,  and  she,  the  said 
Kancy  Butler,  being  by  me  privately  examined, 
separate  and  part  from  her  said  husband, 
David  Butler,  touching  her  voluntary  execu- 
tion of  the  same,  doth  state  that  she  executed 
the  same  freely  and  voluntarily,  without  fear 
or  compulsion  on  the  part  of  her  said  hus- 
band or  any  other  person,  and  thitt  she  doth 
still  Toluntarily  assent  thereto. 

I  further  certify  that  upon  said  examina- 
tion, and  upon  a  careful  examination  of  the 
facts,  causing  the  said  execution,  it  doth  ap- 
pear to  my  satisfaction  that  the  said  Nancy 
Butler  freely  executed  the  said  deed  and  freely 
consented  thereto,  at  the  time  of  her  said 
separate  examination,  and  that  the  said  con- 
veyance is  not  unreasonable  or  injurious  to 
her,  the  said  Nancy  Butler,  which  said  con- 
clusion I  hereby  certify  as  having  been  duly 
and  carefully  made  concerning  all  the  facts 
surrounding  the  execution  and  cause  thereof. 

Witness  my  hand  and  seal,  this  25  March, 
1915. 

<Seal)    John  J.  Gatt.ino, 
Justice  of  the  Peaoe. 

The  court  held  as  matter  of  law  that  the 
deed  as  first  certified,  probated  and  recorded 
was  void  and  passed  no  title.  The  defendant 
excepted.  [586]  Hie  court  further  held,  un- 
der the  facts  as  stated,  the  deed  with  the 
new  certificate  and  probate  passed  no  title. 
Defendant  excepted.  The  court  rendered 
judgment  in  favor  of  the  plaintiffs,  to  which 
defendant  excepted  and  appealed. 

A.  P.  Chdwm  and  Ward  d  Grimes  for  ap- 
pellant. 

Smith  d  Banks  and  Ehringh^aua  d  Small  for 
appellees. 

Aluen,  J. — ^It  is  provided  by  section  2107 
of  the  Revisal  that  "no  contract  between  a 
husband  and  wife  made  during  coverture  shall 
be  valid  to  affect  or  change  any  part  of  the 
real  estate  of  the  wife  or  the  accruing  income 
thereof  for  a  longer  time  than  three  years 
next  ensuing  the  making  of  such  contract, 
.  .  .  unless  such  contract  shall  be  in  writ- 
ing and  be  duly  proved  as  is  required  for 
conveyances  of  land;  and  upon  the  examina- 
tion of  the  wife,  separate  and  apart  from  her 
husband,  as  is  now  or  may  hereafter  be  re- 
quired by  law  in  the  probate  of  deeds  of  femes 
ocveri,  it  shall  appear  to  the  satisfaction  of 
such  officer  that  the  wife  freely  executed  such 
contract  and  freely  consented  thereto  at  the 


time  of  her  separate  examination,  and  that 
the  same  is  not  unreasonable  or  injurious  to 
her." 

This  statute  has  been  held  to  be  eonstitu- 
tional  in  Sims  v.  Ray,  96  N.  C.  87,  2  S.  E. 
443;  Long  v.  Rankin,  108  N.  C.  337,  12  S.  £. 
987;  Kearney  v.  Vann,  154  N.  C.  319,  Ann. 
Gas.  1912A  1180,  70  S.  E.  747,  and  at  the 
last  term  the  deed  of  a  wife  to  her  husband, 
duly  acknowledged  and  with  private  examina- 
tion properly  certified,  was  held  invalid  in 
Singleton  v.  Cherry,  168  N.  G.  402,  84  S.  E. 
698,  by  the  unanimous  opinion  of  the  Court, 
because  of  the  fact  that  the  officer  taking  tiie 
probate  failed  to  certify  thi^  the  making  of 
the  deed  was  not  unreasonable  and  not  in- 
jurious to  the  wife. 

The  Court  said  in  the  first  of  these  cases: 
"It  will  be  seen  from  a  glance  at  the  deed 
from  Mary  Ray  to  the  defendant  (her  hus- 
band) that  the  requirements  of  the  statute 
have  not  been  observed.  There  is  no  finding 
that  the  execution  of  the  deed  is  not  unrea- 
sonable or  injurious  to  the  wife,  and  no  con- 
clusion in  relation  thereto  certified  by  the 
officer.  Our  conclusion  is  that  the  deed  from 
Mary  Ray  to  the  defendant  is  not  valid;"  in 
the  second,  "Ordinarily,  where  a  conveyance 
of  a  feme  ooi?ert  is  alleged,  it  will  be  pre- 
sumed, upon  demurrer,  that  it  is  valid  and 
effective,  but  where  a  conveyance  by  the  wife 
to  the  husband  is  made  the  basis  upon  which 
equitable  relief  is  asked,  the  rule  is  different, 
on  account  of  her  general  legal  incapacity  to 
make  such  a  conveyance  (Sims  v.  Ray,  96 
N.  C.  87),  and  it  is  therefore  necessary  that 
it  should  affirmatively  appear,  in  a  case  like 
the  present,  that  the  provisions  of  the  Code, 
sees.  1835  and  1836  (now  Rev.,  sec.  2107), 
have  been  strictly  complied  with,"  and  in 
the  last,  "The  other  deed  of  Cornelia  Cherry 
to  her  husband,  under  which  the  defendants 
claim,  has  the  ordinary  [587]  privy  examina- 
tion in  due  form,  but  the  provisions  of  Re- 
visal, section  2107,  have  not  been  complied 
with.  This  section  requires  certain  findings 
and  conclusions  of  the  probate  officer  to  be 
made  with  reference  to  contracts  between  the 
wife  and  husbaxid  in  relation  to  her  separate 
property.  While  the  act  of  1911,  chapter  109, 
known  as  the  Martin  Act,  provides  that  a 
married  woman  may  contraet  and  deal  so  as 
to  affect  her  real  and  personal  property  as 
if  she  were  a  fejne  sole,  it  excepts  contracts 
between  herself  and  her  husband.  We  are  of 
opinion  that  in  a  conveyance  of  the  landed  es- 
tate of  a  wife  by  herself  to  her  husband,  the 
requirements  of  section  2107  must  be  ob- 
served." 

The  earliest  of  these  decisions  was  written 
in  1887,  and  the  latest  six  months  ago,  and 
they  cannot  be  said  to  be  the  utterances  of 
judges  who  belonged  to  a  ruder  age  and  who 
believed  in  the  incompetence  of  woman. 
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Rather  let  it  be  said  that  these  judges, 
recogniziiig  the  gentler  qualities  of  womaiii 
and  knowing  how  she  may  be  influenced  to 
her  own  hurt  when  her  affections  are  enlistedi 
have  determined  to  give  force  and  vitality  to 
a  statute  designed,  not  for  her  enslavement, 
but  for  her  protection. 

These  cases  also  hold  that  deeds  are  em- 
braced in  the  term  "contracts"  used  in  section 
2107  of  the  Bevisal,  but  it  ought  not  to 
require  citation  of  authority  to  show  that  a 
deed  is  an  executory  contract  until  delivered, 
and  that  after  delivery  it  beoomea  an  executed 
contract. 

The  case  of  Bea  v.  Rea,  156  N.  G.  626,  72 
S.  £.  573,  873,  has  never  been  an  authority  for 
the  position  that  the  section  of  the  Revisal 
(2107)  does  not  include  deeds,  because  there 
were  two  dissenting  judges,  and  Associate  Jus- 
tice Walker,  who  concurred  in  the  judgment, 
did  so  upon  the  distinct  ground  that  the 
Bubject-matter  of  the  action  was  a  gift  of 
personalty,  and  therefore  not  a  contract,  and 
he  clearly  recognized  the  application  of  the 
statute  to  deeds  from  the  wife  to  the  husband. 

That  this  is  the  correct  view  of  the  case  is 
put  beyond  question  by  the  decision  in  Sin- 
gleton V.  Cherry,  supra,  where  the  Court  said, 
all  the  members  agreeing  thereto:  "It  is  a 
mistake  to  suppose  that  the  case  of  Rea  v. 
Rea,  156  N.  C.  530,  relied  upon  by  the  de- 
fendant, applies  to  the  facts  of  this  case,  or  is 
any  authority  that,  in  the  conveyance  of  real 
property  by  the  wife  to  the  husband,  the 
provisions  of  the  statute,  Revisal,  2107,  are 
dispensed  with." 

The  Martin  Act,  chapter  100,  Public  Laws 
of  1911,  has  no  bearing  upon  the  question 
before  'US,  because  it  is  written  in  the  face 
of  the  act  that  it  is  subject  "to  the  provisions 
of  section  2107  of  the  Revisal,"  and  this  is 
also  held  in  the  Singleton  case,  in  which  the 
Court  said,  speaking  of  a  deed  from  wife  to 
husband :  "We  do  not  think  that  the  Martin 
Act  intended,  in  such  a  transaction  between 
the  husband  and  [588]  wife,  that  the  safe- 
guards provided  by  the  statute  for  the  pro- 
tection of  married  women  should  be  set  aside." 

It  would  seem,  therefore,  that  the  validity 
of  the  statute  as  a  constitutional  exercise  of 
legislative  power  and  its  application  to  deeds 
cannot  be  further  questioned,  and  if  valid, 
the  paper-writing  relied  on  by  the  defendants 
as  a  conveyance,  standing  alone  on  the  certifi- 
cate of  probate  of  1912,  has  no  legal  effect, 
as  there  is  no  finding  by  the  officer  purporting 
to  take  the  probate  that  the  conveyance  is  not 
unreasonable  and  not  injurious  to  the  wife. 

The  learned  counsel  for  the  defendant  con- 
cede tills  to  be  true,  but  insist  that  the  cer- 
tificate of  1915  complies  fully  with  the  stat- 
ute, and  that  it  cures  the  defect  in  the 
certificate  of  1912. 

There  is  much  conflict  of  authority  as  to 
the  power  of  a  judicial  officer  to  amend  his 
Ann.  Cas.  1918B. — il. 
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certificate  of  probate  after  the  instrument  he 
is  probating  has  passed  from  his  hands,  but 
it  seems  that  the  weight  of  authority  is 
against  the  exercise  of  the  power.  (1  Devlin 
on  Deeds,  sec.  539  et  seq.)  and  all  agree  that 
it  is  a  power  fraught  with  many  dangers. 
The  higher  judicial  tribunals  are  not  permit- 
ted to  correct  their  records  without  notice 
to  the  parties  and  without  an  opportunity  to 
be  heard,  and  if  the  position  of  the  defendant 
can  be  maintained,  a  justice  of  the  peace,  who 
has  no  fixed  place  for  the  performance  of  his 
official  duties,  may  at  any  time,  and  when 
parties  cannot  be  heard,  change  his  certificate 
of  probate  and  materially  affect  the  titles  to 
property. 

Counsel  for  plaintiff  and  defendant  in  this 
case  bear  testimony  to  the  high  character  of 
the  justice  of  the  peace  who  made  the  certifi- 
cate of  1912  and  1915,  but  we  are  dealing  with 
a  principle  that  affects  all  judicial  acts  re- 
lating to  probates,  and  not  with  his  acts  alone. 
If,  therefore,  we  were  inclined  to  admit  that 
the  power  exists,  we  would  not  recognize  it 
except  when  it  is  made  clearly  to  appear  that 
the  later  certificate  was  merely  reducing  to 
writing  in  the  form  of  a  certificate,  his  offi- 
cial acts  done  at  the  time  of  the  completion 
of  the  first  certificate,  and  this  does  not  ap- 
pear from  the  certificate  of  1915. 

On  the  contrary,  he  does  not  confine  his 
certificate  and  adjudication  to  the  examina- 
tion of  the  wife  separate  and  apart  from  her 
husband,  as  required  by  the  statute,  but  he 
relies  also  upon  an  examination  of  all  the 
facts  surrounding  the  execution  of  the  deed, 
without  stating  that  he  ascertained  these 
facts  in  1912,  and  concludes  that  "it  doth  ap- 
pear to  my  satisfaction  that  the  said  con- 
veyance is  not  unreasonable  or  injurious  to 
her."  When  does  this  appear  and  when  does 
he  conclude  that  the  conveyance  is  not  un- 
reasonable or  not  injurious?  The  language 
deals  with  the  present  and  not  with  the  past, 
and  the  natural  construction  is  that  he 
reached  this  conclusion  at  the  time  of  making 
his  certificate  on  25  March,  1915.  If  not, 
why  was  not  this  included  in  the  certificate 
of  1912?  The  remainder  of  the  certificate  of 
that  date  is  in  regular  [689]  form,  and  gives 
evidence  of  the  acts  of  an  official  of  some  ex- 
perience, and  if  he  then  knew  that  it  was 
necessary  to  adjudicate  that  the  conveyance 
was  not  unreasonable,  and  not  injurious  to 
the  wife,  and  he  did  so  adjudicate  at  that 
time,  he  would  have  included  it  in  his  certifi- 
cate. 

We  therefore  conclude  that  the  certificate 
of  1915  is  not  an  attempt  to  amend  the 
certificate  of  1912,  and  that  it  is  a  new  and 
original  certificate,  and  as  such  it  can  give 
no  force  and  vitality  to  the  deed  because,  if 
otherwise  valid,  both  the  grantor  and  the 
grantee  were  then  dead.  Neal  v.  Nelson,  117 
N.  C.  406,  23  S.  E.  428,  53  Am.  St.  Rep.  590; 
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Thompson  y.  John  L.  Roper  Luxnber  Co.  168 
N.  C.  229,  84  S.  E.  289. 

A  deed  passes  no  title  unless  delivered  in  the 
lifetime  of  the  grantor  (1  Devlin  on  Deeds, 
sec.  260 ) ,  and  it  must  be  complete  at  the  time 
of  delivery.  1  Devlin  on  Deeds,  sec.  310; 
McKee  v.  Hicks,  13  N.  C,  379. 

Affirmed. 

Walkeb,  J.  {ooncurring  in  result). — My 
opinion  is  that  the  second  certificate  does,  by 
fair  implication,  state  that  all  the  informa- 
tion upon  which  the  justice  proceeded  in 
making  it  was  acquired  by  him  upon  the 
privy  examination  of  the  wife.  He  does  not 
say,  nor  does  he  use  any  language  which,  if 
properly  construed,  implies  as  much,  that  he 
was  certifying  as  to  the  facts  which  he 
learned  outside  said  examination.  The  mere 
added  expression,  "and  upon  a  careful  exam- 
ination of  the  facts,''  following  the  words, 
''I  further  certify  that  upon  said  examina- 
tion," plainly  mean  the  facts  disclosed  by 
such  examination,  unless  we  extend  the  mean- 
ing beyond  what  the  worda  will  justify.  If 
we  say  that  we  have  examined  the  record  in 
a  case,  "and  upon  a  careful  examination  of 
the  facts,"  which  is  not  an  unusual  expression 
with  us,  we  always  mean  the  facts  as  shown 
in  the  record. 

There  is  nothing  there  to  Indicate  that  we 
searched  outside  the  record  for  other  facts, 
and  nothing  here  that  implies  that  the  jus- 
tice gathered  facts  not  appearing  at  the 
examination  of  the  woman.  But  while  I  hold 
this  view  as  to  the  meaning  of  the  certificate, 
nevertheless,  after  careful  and  deliberate  exam- 
ination of  th  law,  my  conclusion  is  that  the 
justice  had  no  authority  to  change  his  cer- 
tificate. The  trend  of  opinion  as  stated  by 
the  text-writers,  and  in  a  large  majority  of 
the  cases,  is  steadily  set  against  the  exercise 
of  any  such  power,  as  being  both  unusual  in 
,  practice  and  pernicious  in  its  consequences. 
The  rule  is  well  stated  in  Elliott  v.  Peirsol, 
1  Pet.  328,  7  U.  S.  (L.  ed.)  164:  "Had  the 
clerk  authority  to  alter  the  record  of  his 
certificate  of  the  acknowledgment  of  the  deed 
at  any  time  after  the  record  was  made?  We 
are  of  the  opinion  he  had  not.  Wc  tliink  he 
acted  ministerially,  and  not  judicially,  in 
the  matter.  .Until  his  certificate  of  the  ac- 
knowledgment of  Elliott  and  wife  was  re- 
corded, it  was,  in  its  nature,  but  an  act  i» 
paiSf  and  alterable  at  the  pleasure  of  the 
officer.  [590]  But  the  authority  of  the  clerk 
to  make  and  record  a  certificate  of  the  ac- 
knowledgment of  the  deed  was  functus  officio 
as  soon  as  the  record  was  made.  By  the  exer- 
tion of  his  authoritv,  the  authoritv  itself 
became  exhausted,  Tlie  act  had  become  mat- 
ter of  record,  fixed,  permanent,  and  unalter- 
able; and  the  remaining  powers  and  duty  of 
the  clerk  were  only  to  keep  and  preserve  the 
record  safely.    If  the  clerk  may,  after  a  deed, 


together  with  the  acknowledgment  or  probate 
thereof,  have  been  committed  to  record,  under 
color   of   amendment,    add   anything   to    the 
record  of  the  acknowledgment,  we  can  see  no 
just  reason  why  he  may  not  also  subtract 
from  it.     The  doctrine  that  a  clerk  may  at 
any  time,  without  limitation,  alter  the  record 
of  the  acknowledgment  of  a  deed  made  in  his 
office  would  be,  in  practice,  of  very  dangerous 
consequence  to  the  land  title  of  the  county, 
and    cannot   receive   the    sanction    of    this 
Court."     The  cases  to  the   same  effect  are 
numerous.     Durham  v.  Stephenson,  41   Fla. 
112;    Bours   v.   Zachariah,    11   Cal.   281,    70 
Am.  Dec.  779;  Merritt  v.  Yates,  71  111.  636, 
22  Am.  Rep.  128;   Harrisonburg  First  Nat. 
Bank.  V.  Paul,  76  Va.  594,  40  Am.  Rep.  740; 
Newman  v.  Samuels,  17  la^  528;  Elwood  v. 
Klock,  13  Barb.    (N.  Y.)   60;  Wedel  v.  Her- 
man, 59  Cal.  507.    There  is  a  valuable  note 
to  the  case  of  Jordan  v.  Corey,  2  Ind.  385,  in 
62  Am.  Dec.   (Extra  Anno.)  at  pp.  519,  520, 
521,  which  was  written  by  Judge  Freeman^ 
and  where  he  says:     "Whether  the  act  of  the 
officer  who  takes  an  acknowledgment  be  re- 
garded as  a  judicial  or  a  ministerial  one, 
there  seems  to  be  no  good  reason  why  he  should 
not  be  allowed,  within  reasonable  limits,  ta 
amend  his  certificate  so  as  to  make  it  speak 
the  truth   and  conform  to  the   actual  fact. 
The  power  to  amend  is  freely  exercised  in 
many  analogous  cases,  and  it  is  not  easy  to- 
see  why  it  should  be  permitted  in  this.     Be 
this  as  it  may,  it  must  be  admitted  that  the 
greater  weight  of  authority  is  on  the  other 
side  of  the  question."     He  then  collects  the 
cAsna  and  shows  that  the  decided  weight  of 
authority  is  the  other  way,  notwithst^inding 
his  own  view  of  the  subject.    By  reference  ta 

I  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)  at  pp. 
552,  553,  and  notes,  it  will  be  found  that  the 
case  of  Jordan  v.  Corey,  on  which  the  con- 
trary doctrine  seems  to  rest^  has  been  disap- 
proved by  the  other  courts  as  being  wholly 
unsupported  by  reason,  or  by  precedents  else- 
where. 

A  similar  decision  to  that  of  Jordan  v. 
Corey  was  made  in  Missouri  (Wannall  v. 
Kem,  51  Mo.  150),  but  was  afterwards  dis- 
approved and  overruled  by  the  same  Court  in 
Gilbraith  v.  Gallivan,  78  Mo.  456,  and  also- 
unfavorably  considered  in  Griffith  v.  Yen  tress. 
91  Ala.  366,  8  So.  312,  24  Am.  St.  Rep.  918,. 

II  L.R.A.   193. 

The  justice  or  notary  has  been  allowed  hy 
some  courts  to  amend,  or  rather  perfect, 
which  is  a  better  word,  his  certificate  by 
signing  his  name,  which  he  had  omitted  to  do, 
or  by  affixing  his  official  seal,  where  it  had 
not  been  done  at  the  time  of  making  his 
certificate.  Harmon  v.  Magee,  57  Miss.  415. 
But  it  will  be  seen  that  this  is  merely  a 
formal  [591]  defect  and  did  not  contradict 
or  otherwise  substantially  affect  the  body  ot 
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the  certificate.  It  was  merely  something 
neoessary  to  complete  the  act  of  certification, 
and  its  omission  was  manifestly  an  inadvert- 
ence. We  permitted  a  similar  act  to  be  done 
by  an  officer  in  the  probate  of  a  deed  in 
Sellers  v.  Sellers,  98  N.  G.  13,  3  S.  £.  917. 
It  may  be  that  if  no  certificate  had  been  made 
at  all,  or  an  incomplete  one,  that  is,  one 
lacking  in  some  essential  formality,  but  not 
affecting  the  substance  or  facts  certified  or 
their  legal  significance,  the  officer  might  sup- 
ply what  is  missing.  This,  thoughi  is  not  our 
tase. 

We  know  that,  anciently,  such  acknowledg- 
ments of  married  women  could  only  be  taken 
in  open  court  and  entered  on  its  records  in 
proceedings  somewhat  tedious,  intricate,  and 
attended  with  much  expense,  form  and  cere- 
mony, by  the  procedure  of  fine  and  recovery, 
this  being  one  of  the  methods  of  barring  the 
wife's  dower.  2  Lewis's  Blackstone,  page  136. 
And  by  our  statute  the  privy  examination, 
duly  taken  according  to  the  statute  and  by  the 
proper  ofiicer,  once  had  the  conclusive  force 
and  effect  of  a  fine  and  common  recovery. 
Rev.  Stat.  ch.  37,  sec.  9;  Jones  y.  Cohen,  82 
N.  C.  76 ;  Ware  v.  Nesbit,  94  N.  C.  664,  and 
though  the  law  has  been  somewhat  modified 
in  this  respect,  the  private  examination  of  the 
wife  still  is  binding  upon  her,  and  will  pass  her 
dower  or  other  interest  in  the  land  described 
in  her  deed,  if  regularly  acknowledged  by  her 
husband  and  herself  with  her  proper  privy 
examination.  Rev.  Code,  ch.  37,  sec.  8;  Re- 
visal  of  1906,  sec.  962,  and  such  privy  exami- 
nation, even  at  the  present,  precludes  inves- 
tigation as  to  fraud,  duress  or  imdue  influence 
in  the  treaty  against  an  innocent  pur- 
chaser for  value;  and  also  shuts  off  inquiry 
into  fraud  or  falsity  in  the  examination 
itself,  imless  supported  by  strong,  clear,  and 
convincing  proof.  Revisal,  sec.  966;  Green- 
leaf^ohnson  Lumber  Co.  v.  Leonard,  146  N.  C. 
339,  69  S.  E.  134. 

It  was  a  long  time  before  the  Legislature 
would  dispense  with  the  old  procedure,  and 
substitute  one  less  formal  and  solemn,  but  it 
finally  did  so,  and  now  justices  of  the  peace 
and  other  enumerated  officers  have  been  in- 
trusted with  this  important  duty  and  power 
to  take  and  certify  such  acknowledgments  and 
privy  examinations,  and  when  it  is  done  in 
conformity  with  the  statute  the  act  is  clothed 
with  the  same  force  and  effect  formerly  pro- 
duced by  the  judgment  of  a  court  of  record, 
but  it  was  not  intended  by  this  radical  change 
in  ceremony  that  the  proceeding,  which  is 
now  authorized,  should  be  regarded  as  of  less 
moment  than  anciently,  or  that  it  should 
h?  left  to  the  loose  and  uncertain  action  or 
conduct   of    careless    or   unskillful    persons. 

The  formalities  of  the  law  should  be  just 
as  punctiliously  observed  now  as  before  the 
change,  and  I  do  not  see  why,  when  the  officer 
has  acted  and  recorded  what  he  has  done,  he 
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should  be  permitted  to  reopen  the  matter  and 
alter  the  facts,  or  impart  new  life  or  validity 
to  the  record  he  has  made,  if  imperfect,  with- 
out the  consent  of  the  parties,  [592]  or  why 
the  court  should  require  him  to  do  so  without 
notice  and  opportunity  to  be  heard  being  giv- 
en to  all  parties  concerned.  If  his  certificate 
is  not  technically  to  be  considered  as  a  judi- 
cial record,  it  is,  at  least,  a  quasi  one.  It 
was  said  in  Bours  y.  Zachariah,  11  Cal.  281, 
70  Am.  Dec.  779:  "The  certificate  of  a 
notary  public  to  a  deed  is  not  an  act  in  paas, 
which  he  may  exercise  by  virtue  of  his  office 
at  any  time  while  in  office;  he  derives  his 
power  from  the  statute,  acts  under  a  special 
commission  for  that  particular  case,  and  after 
taking  the  acknowledgment  and  making  and 
delivering  the  return,  his  functions  cease,  and 
he  is  discharged  from  all  further  authority, 
and  cannot  alter  or  amend  his  certificate. 
Mr.  Justice  Baldwin,  who  delivered  the  opin- 
ion in  that  case,  thus  referred  to  the  principal 
case:  'We  do  not  deem  it  necessary  to  criti- 
cise the  case  of  Jordan  v.  Corey  in  2  Ind.  886. 
That  case  we  think  wholly  unsupported  by 
authority.' "  And  in  Enterprise  Transit  Co. 
v.  Sheedy,  103  Pa.  St.  492,  49  Am.  Rep.  130, 
it  was  held:  ''This  attempt  to  impart  life  to 
a  void  instrument  has  the  me^it  of  novelty. 
When  Mrs.  Sheedy  affixed  her  name  to  the 
written  instrument  and  acknowledged  it,  the 
ackiiowledgment  was  confessedly  so  defective 
as  not  to  bind  her  or  pass  her  title  to  the 
land.  It  was  then  delivered,  and  eleven  days 
thereafter  recorded.  More  than  five  months 
after  the  acknowledgment  was  actually  taken, 
and  the  certificate  thereof,  signed  by  the 
natary  public,  indorsed  thereon,  he  wrote  and 
signed  a  second  certificate  of  acknowledgment. 
The  parties  to  the  instrument  did  not  again 
come  before  him,  but  he  certifies  what  oc- 
curred months  before.  To  this  last  certificate 
he  adds  facts  not  contained  in  his  former 
certificate,  with  a  view  and  for  the  purpose  of 
making  valid  the  writing  of  a  married  woman 
which  was  then  invalid.  Effect  cannot  be 
given  to  this  latter  action  of  the  notary  pub- 
lic.'' Citing  many  cases.  See  also  McMuUen 
y.  Bagan,  21  W.  Va.  233. 

The  doctrine  is  strongly  stated  in  Merritt 
y.  Yates,  71  111.  639,  22  Am.  Rep.  128:  '*But 
we  are  aware  of  no  statute  or  common-law 
practice  which  authorizes,  or  in  any  manner 
sanctions,  the  right  of  justices  of  the  peace 
to  amend  their  records  after  they  have  once 
been  made.  To  allow  a  justice  to  make  alter- 
ations and  changes  in  his  record  at  will  and 
according  to  his  whim  would  be  fraught  with 
evil  and  wrong  that  would  be  oppressive. 
Such  a  power  has  not  been  intrusted  to  the 
higher  courts,  and  cannot  be  exercised  by 
these  inferior  jurisdictions." 

It  may  be  admitted  that  whenever  sub- 
stance is  found  in  a  certificate  of  acknowledg- 
ment, obivous  clerical  errors  and  all  technical 
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omissions  and  effects  will  be  disregarded,  and, 
in  order  to  uphold  it,  the  certificate  will  be 
road  in  connection  with  the  instrument,  and 
in  the  light  of  the  surrounding  circumstances 
(Morse  v.  Hewett,  28  Mich.  481;  King  v. 
Mcrritt,  67  Mich.  194,  34  N.  W.  689) ,  a  propo- 
sition in  support  of  which  numerous  authori- 
ties are  collected  in  the  case  last  cited,  but 
that  is  very  far  from  [593]  saying  that  a 
probate  officer  may  alter  his  certificate  in 
matters  of  substance  affecting  the  validity 
of  his  action  in  the  premises.  It  is  true  that 
it  is  said  by  Judge  Mitchell  so  recently  as 
1889,  in  Westhafer  y.  Patterson,  120  Ind.  459, 
22  N.  K  414,  16  Am.  St.  Rep.  330,  that  "as- 
suming that  the  officer  before  whom  the  deed 
was  acknowledged  did  his  duty,  and  examined 
the  wife  separate  and  apart  form  her  husband, 
it  would  follow  that  the  informality  in  the 
certificate  was  the  result  of  a  mere  clerical 
omission,  which  might  be  corrected  on  proper 
application."  But  a  close  examination  of  the 
case  will  disclose  that  the  Court  was  referring 
in  that  connection  to  a  mere  informality. 

We  may  well  refer  to  what  is  aptly  said  in 
Gilbraith  v.  Gallivan,  78  Mo.  455,  after  stat- 
ing the  fact  that  a  perfect  certificate  was  sub- 
stituted for  the  original,  which  was  erased: 
''If  we  assume  this  last  certificate  as  true,  and 
stating  the  facts  as  they  occurred,  it  is  plain 
that  tlie  notary,  at  the  date  of  his  examina- 
tion and  certificate,  was  perfectly  aware  of 
what  was  required  by  the  statute."  This 
being  so,  it  shows  the  danger  in  allowing  the 
probate  officer  to  trust  to  his  memory  of  the 
events  or  facts  long  after  the  examination 
was  taken,  rather  than  require  that  what  he 
has  certified  or  recorded  when  the  facts  were 
fresh  in  his  mind  shall  stand,  unless  altered, 
at  least,  after  full  investigation,  upon  notice 
to  the  interested  parties.  My  conclusion, 
therefore,  is  that  it  is  safer  to  deny  to  the 
officer  this  power  of  correction,  so  as  to 
change  the  substance  of  the  certificate,  upon 
the  grounds: 

1.  That  it  would  be  against  a  sound  public 
policy  to  thus  open  the  door  to  collusion  and' 
fraud,  or  to  leave  the  matter  to  the  uncertain 
and  often  unreliable  memory  of  an  officer,  or 
to  his  unrestrained  discretion,  to  materially 
change  the  subscance  of  the  certificate,  either 
for  the  purpose  of  validating  or  invalidating 
the  deed. 

2.  It  would  violate  the  cardinal  principle 
or  maxim  of  the  law,  that  a  party  is  entitled 
to  a  notice,  and  a  hearing  before  his  rights 
are  altered  to  his  prejudice.  It  should,  there- 
fore, be  intrusted  to  the  court,  where  an  in- 
vestigation of  an  adjudication  upon  the  facts 
can  be  made,  after  notice  and  an  opportunity 
for  a  hearing,  rather  than  to  the  arbitrary 
will  or  even  judgment  of  the  officer  who  took 
the  acknowledgment  and  conducted  the  privy 
examination. 


If  we  should  permit  the  justice,  or  other 
probate  officer,  to  change  the  facts  recited  in 
the  certificate  at  his  will,  however  honestly 
he  may  act,  titles  to  land  would  rest,  in  many 
cases,  not  upon  the  recorded  evidence  of  them, 
or  upon  any  sure  foundation,  but  would  de- 
pend, in  many  instances,  upon  the  future  and 
uncertain  action  of  the  officer,  either  to  vali- 
date or  invalidate  them,  rendering  them  very 
precarious.  This  would  shake  the  confidence 
of  the  people  in  land  titles  and  might  prove 
[594]  to  be  very  disastrous.  In  this  case,  the 
only  witness  who  could  contradict  the  officer 
as  to  the  facts  is  dead,  and  it,  therefore,  fur- 
nishes a  striking  example  of  the  unwisdom 
of  any  such  rule  as  will  permit  him  to  change 
the  facts  stated  in  his  certificate,  attached  to 
the  deed,  after  the  delivery  to  the  grantee. 

I  may  add  that  in  this  particular  case  it 
appears  that  there  was  no  actual  misstate- 
ment of  the  fact  as  to  what  the  justice  really 
did,  or,  at  least,  that  there  is  no  suggestion 
of  such  a  thing  or  of  any  fraud  or  collusion. 
But  the  question  is  not  what  the  fact  is,  in 
the  instant  cUse,  but  what  is  the  law,  as  ap- 
plicable to  all  cases,  the  object  of  which  is  to 
guard  against  any  wrong  infiuences  calculated 
to  prevent  or  pervert  justice,  or  to  take  away 
a  person's  rights  without  a  hearing. 

Some  of  the  cases  hold  that  a  court  of 
equity  will  not  correct  a  mistake  of  this  kind, 
but  that  the  court,  after  such  facts  have  been 
ascertained  by  judicial  investigation,  as  will 
justify  it,  may  require  the  officer  to  do  so 
by  its  mandatory  process.  But  this  question 
is  not  now  before  us. 

I  fully  concur  in  the  position  taken  by  the 
Court  in  its  opinion,  that  this  transaction  is 
subject  to  the  provisions  of  Revisal,  sec.  2107, 
and  the  case  has  been  discussed  by  me  upon 
this  hypothesis.  A  deed  from  the  wife  to  her 
husband  for  her  land  is  certainly  a  contract 
which  ''affects  or  changes  her  estate,"  within 
the  meaning  of  that  section. 

Ci«ABK,  C.J.  {dMsewting). — ^The  deed  in 
question  was  signed  by  Nancy  Butler,  the 
owner  in  fee  of  the  land,  and  her  acknowledg- 
ment and  privy  examination  weriB  duly  taken. 
Later  the  justice  of  the  peace  finding  that  he 
had  omitted  to  certify,  as  he  mistakenly 
thought  Kev.  2107,  required,  that  ''the  con- 
veyance was  not  unreasonable  or  injurioua  to 
her,"  amended  his  certificate  to  embrace  such 
finding  before  any  rights  had  accrued  to  pur- 
chasers or  others  for  valuable  consideration. 
This  finding  was  necessarily  based  on  the 
original  examination,  for  Mrs.  Butler  was 
dead  when  the  amendment  was  made. 

It  would  seem  that  this  should  cure  any 
defect,  if  there  had  been  any.  It  is  common 
knowledge  that,  especially  prior  to  the  pas- 
sage of  the  Connor  Act,  as  to  a  large  number 
of  deeds,  there  were  defects  in  the  privy  ex- 
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amination  or  acknowledgment  which  were 
cnred  in  this  way.  This  was  consonant  with 
justice,  and  if  called  in  question,  even  now, 
would  shake  many  titles  unless  protected  by 
the  lapse  of  time. 

But  for  a  far  stronger  reason  this  title  is 
valid.  The  belief  held  by  men  in  a  ruder  age 
of  the  incompetence  of  women,  and  especially 
of  married  women,  leading  in  the  growing  en- 
lightenment of  a  politer  and  juster  age,  to 
sharp  differences,  the  matter  was  settled  in 
this  State,  as  it  has  been  in  all  others,  by  con- 
stitutional or  statutory  measures.  In  our 
State  the  Constitution  of  1868,  Art.  X,  sec.  6, 
provides : 

[895]  "The  real  and  personal  property  of 
any  female  in  this  State,  acquired  before 
marriage,  and  all  property,  real  and  personal, 
to  which  she  may,  after  marriage,  become  in 
any  manner  entitled,  shall  be  and  remain  the 
sole  and  separate  estate  and  property  of 
such  female,  and  shall  not  be  liable  for  any 
debts,  obligations  or  engagements  of  her  hus- 
band, and  may  be  devised  and  bequeathed, 
and,  ioith  the  written  assent  of  her  husband, 
conveyed  by  her  tu  if  she  v>ere  unmarried." 

It  cannot  be  questioned  that  if  Mrs.  Butler 
had  been  single  at  the  time  of  this  conveyance 
to  the  man  who  was  her  husband,  the  deed 
would  have  been  valid.  This  conveyance, 
therefore,  must  be  valid,  when  made  to  the 
same  man,  for  she  had  a  constitutional  right 
to  "convey  it  as  if  unmarried."  The  devise 
of  it  thereafter  by  her  husband  was  his  written 
assent  in  the  most  formal  manner. 

We  are  cited  to  Kearney  v.  yann,  154  N.  0. 
311,  Ann.  Cas.  1912A  1189,  70  S.  E.  747,  in 
which  it  was  held  by  a  divided  Court  that 
the  amendment  to  Rev.  2016,  which  gave  a 
lien  on  the  property  of  a  married  woman  for 
buildings,  or  repairs  thereto,  put  on  her  land, 
with  her  consent  or  procurement,  because  she 
should  (said  the  act)  be  "deemed  to  have  con- 
tracted for  such  improvement,"  should  not  be 
such  lien  where  she  contracted  with  her  hus- 
band to  make  such  repairs  and  a  material 
man  had  furnished  the  material  through  him. 
This  ainendment  has  been  passed  to  change  the 
ruling  which  had  been  made  in  Weir  v.  Page, 
109  N.  C.  220,  13  S.  E.  773,  and  like  cases. 
The  decision  in  Kearney  v.  Vann,  supra,  ma- 
terially restricted  the  effect  of  the  amend- 
ment, but  it  was  put  upon  the  ground  that 
it  should  be  read  in  connection  with  section 
2107,  which  restricted  the  right  of  a  married 
woman  to  oontraot  with  her  husband,  with- 
out the  certificate  of  a  justice  of  the  peace. 
That  decision,  therefore,  dealt  solely  with  con- 
tracts between  husband  and  wife,  and  not 
with  reference  to  conveyances,  which  are  not 
mentioned  in  section  2107. 

In  Rea  v.  Rca,  166  N.  C.  629,  72  S.  E.  573, 
873,  we  have  a  thoroughly  considered  opinion 
<for    two    judges    dissented),    which    held 


( pp.  531  and  532 )  that  Rev.  2107,  applied,  as 
its  terms  expressly  state,  to  contracts  only, 
and  not  to  conveyances,  and  that  a  gift  to  her 
husband  by  a  married  woman  (if  there  is  no 
fraud  or  duress )  is  valid.  It  would  have  been 
in  violation  of  the  Constitution  to  require 
for  a  deed  by  a  married  woman  more  than 
the  constitutional  "written  assent  of  her  hus- 
band," and  the  statute  (Rev.  2107)  does  not 
require  it.  Besides,  if  it  applied  to  convey- 
ances, it  would  forbid  all  gifts  by  wives  to 
husbands,  for  no  justice  could  certify  that 
such  diminution  of  the  wife's  estate  was  "for 
her  advantage."  There  is  no  statute  for- 
bidding a  gift  by  the  husband  to  the  wife. 

The  objection  to  this  deed  cannot  be  sus- 
tained, for  two  reasons :  Because  the  statute 
(Rev.  2107)  does  not  require  any  certificate 
by  the  justice  that  the  deed  is  for  her  benefit, 
and  it  would  be  contrary  to  the  [596]  Consti- 
tution if  it  did.  That  section  applies  only  to 
contracts,  and  does  not  refer  to  conveyances. 
Every  lawyer  and,  indeed,  every  man,  whether 
lawyer  or  not,  is  presumed  to  imderstand 
that  there  is  a  wide  distinction  between  con- 
tracts and  conveyances.  The  object  of  the 
statute  was  to  prohibit  married  women  from 
assuming  liability  for  their  husbands,  but  we 
are  not  to  presume  that  the  Legislature  in- 
tended to  violate  the  Constitution  by  putting 
an  inhibition  upon  their  conveyances,  when 
it  does  not  use  the  word.  The  provision  in  the 
Martin  Act,  ch.  109,  Laws  1911,  authorizes 
married  women  to  contract  and  deal  so  as  to 
affect  their  real  and  personal  property  in 
the  same  manner  and  with  the  same  effect  as 
if  they  were  unmarried.  In  Council  v.  Prid- 
gen,  153  N.  C.  443,  69  S.  E.  404,  the  Court 
held  that  the  Martin  Act  applied  to  contracts 
and  not  to  conveyances.  It  is  true,  it  still 
requires  her  privy  examination,  but  if  that 
provision  is  deemed  valid,  it  is  to  be  noted 
that  the  exception  is  only  as  to  the  privy 
examination,  and  the  Martin  Act  does  not 
purport  to  amend  the  Constitution  by  adding 
to  it  this  additional  requirement  of  the  opin- 
ion of  a  justice  of  the  peace. 

This  whole  matter  was  thoroughly  gone  into 
in  Rea  v.  Rea,  166  N.  0.  630,  72  S.  E.  673, 
873,  which  was  fully  considered  by  the  Court, 
for  each  judge  expressed  his  opinion. 

The  opinion  in  chief  says:  "If  Rev.  2107, 
had  included  conveyances  ...  it  would 
have  been  invalid  as  to  conveyances  of  realty, 
because  requiring  the  assent  of  a  third  person 
over  and  above  the  'written  assent  of  the  hus- 
band,' which  is  the  only  requirement  of  the 
Constitution,  and  an  addition  to  the  privy 
examination  required  by  statute,  which  has 
been  held  a  mere  regulation  and  not  a  restric- 
tion upon  the  right  of  the  woman  to  convey." 
It  may  be  added  here  that  this  last  proposi- 
tion has  often  been  dissented  from  as  a  vio- 
lation of  the  Constitution,  and  was  here  only 
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quoted  as  having  been  held.  The  opinion  in 
Eea  V.  Rea,  supra,  further  goes  on:  "In  this 
case  the  husband  actually  witnessed  the  trans- 
fer in  writing,  wliich,  under  the  authority  of 
Jennings  v.  Hinton,  126  N.  C.  51,  35  S.  E.  187, 
is  a  sufficient  compliance  with  the  requirement 
of  the  written  assent  of  the  husband  to  con- 
veyance of  realty."  Here  the  subsequent  de- 
vise by  the  husband  i^  certainly  such  written 
assent. 

The  opinion  in  Rea  v.  Rea,  supra,  further 
says:  ^'In  this  case  there  does  not  appear 
to  have  been  any  consideration,  and  the  as- 
signment was  not  only  a  conveyance,  but  a 
gift.  No  magistrate  could  certify  that  a  gift 
by  a  woman  to  her  husband  is  for  her  benefit, 
or  does  not  diminish  her  estate.  It  would  be 
a  startling  proposition  that  a  married  woman 
who,  by  our  Constitution,  has  as  full  control 
of  her  property  as  if  unmarried,  cannot  make 
a  present  to  her  husband  if  she  sees  fit." 
This  opinion,  on  pp.  531  and  532,  fully  dis- 
cusses the  proposition  that  Rev.  2107,  applies 
only  to  contracts  and  not  to  conveyances,  and 
that  opinion  was  the  opinion  of  the  Court. 

[597]  In  Rea  v.  Rea,  Walker,  J.,  concur- 
ring, says  (p.  535),  summing  up  the  rights 
of  a  married  woman : 

"1.  She  may  will  her  property  without  the 
consent  of  her  husband,  as  if  she  was  a  feme 
sole.  ...  2.  She  may  convey  her  real 
property,  with  the  written  consent  of  her 
husband  eviderK^ed  by  her  privy  examination. 
3.  She  may  dispose  of  her  personal  property 
l)y  gift  or  otherwise  without  the  assent  of  her 
husband,  as  if  she  were  unmarried.  Vann  t. 
Edwards,  135  N.  C.  661,  47  S.  E.  784,  67 
L.R.A.  461;  Laws  1911,  ch.  109.  4.  By  vir- 
tue of  the  Martin  Act,  Laws  1911,  ch.  109, 
she  may  now  contract  and  deal  so  as  to  affect 
her  real  or  personal  property  in  the  same 
manner  and  with  the  same  effect  as  if  she 
were  unmarried,  unless  the  contract  belongs 
to  the  class  of  those  described  in  Rev.  sec. 
2107,  or  unless  it  is  a  conveyance  of  real  prop- 
erty, when  the  formality  is  required  by  the 
existing  law,  for  its  validity  must  be  observed. 
Those  two  cases  being  expressly  excepted  in 
the  act  of   1911." 

By  reference  to  said  Rev.  2107,  it  will  he 
seen  that  it  refers  only  to  contraota,  and  ref- 
erence to  Martin's  Act  shows  no  reference  to 
conveyances,  except  that  conveyances  by  a 
married  woman  must  be  "with  the  written 
assent  of  the  husband,"  and  the  only  "for- 
mality" named  is  the  privy  examination. 
There  is  no  attempted  extension  of  Rev.  2107, 
to  conveyances. 

Rev,  2107,  comes  under  subhead  3,  entitled 
"Contracts  between  husband  and  wife,"  and 
provides:  "No  contra<yt  between  a  hus1)and 
and  wife  during  coverture  shall  be  valid  to 
affect  or  charge  any  part  of  the  real  estate 
of  the  wife  or  the  accruing  income  thereof  for 
longer  time  than  3  years  next  ensuing  the 


making  of  such  contract,  or  to  impair  or 
charge  the  body  or  capital  of  the  personal 
estate  of  the  wife  or  of  the  accruing  income 
thereof  for  a  longer  time  than  3  years  next 
ensuing  the  making  of  such  contract,  unless 
such  contract  shall  be  in  wTiting,  and  be  duly 
proved  as  is  required  for  conveyances  of 
land;  and  upon  the  examination  of  the  wife, 
separate  and  apart  from  her  husband,  as 
is  now  or  hereafter  may  be  required  by  law 
in  the  probate  of  deeds  of  fotnes  covert,  it 
shall  appear  to  the. satisfaction  of  such  officer 
that  the  wife  freely  executed  such  contra<:t, 
and  freely  consented  thereto  at  the  time  of 
her  separate  examination,  and  that  the  same 
is  not  unreasonable  or  injurious  to  her.  The 
certificate  of  the  officer  shall  state  his  conclu- 
sions, and  it  shall  be  conclusive  of  the  facts 
therein  stated.  But  the  same  may  be  im- 
peached for  fraud  as  other  judgments  may 
be."  Rea  v.  Rea,  supra,  after  setting  out  the 
above  section  in  full,  says:  "An  examination 
of  section  2107  shows  that  it  applies  solely  to 
contracts,  and  not  to  conveyances ;  indeed,  the 
word  *oontracf  is  used  5  times  in  that  section, 
besides  in  the  heading.  The  object  of  the 
Legislature  was  clearly  to  prevent  the  wife 
making  any  contract  with  her  husband 
[598]  whereby  she  should  incur  liability 
against  her  estate  which  in  future  might 
prove  a  burden  or  charge  upon  it,  or  cause  a 
charge  upon  or  impairment  of  lier  income 
or  personalty.  To  tliat  end  not  only  a  privy 
examination  was  required,  but  the  certificate 
of  the  magistrate  that  the  contract  was  not 
unreasonable  or  injurious  to  her.  This  pro- 
vision does  not*  attempt  to  add  as  to  convey- 
ances by  her,  as  to  which  the  act  of  1911  re- 
tains the  constitutional  restrictions  in  regard 
to  realty,  that  there  must  be  the  written 
assent  of  the  husband  and  statutory  privy 
examination,  any  further  restriction,  such  as 
the  approval  of  a  third  person."  Adding  that 
if  it  did  it  would  be  unconstitutional. 

Laws  1911,  ch.  109  (the  Martin  Act),  pro- 
vides: "Subject  to  tiie  provisions  of  Rev. 
2107,  every  married  woman  shall  be  author- 
ized to  contract  and  deal  so  as  to  affect  her 
real  and  personal  property  in  the  same  man- 
ner and  to  the  same  effect  as  if  she  were  un« 
married;  but  no  conveyance  of  real  estate 
shall  be  valid  unless  made  with  the  written 
assent  of  her  husband,  as  provided  by  section 
C,  Article  X  of  the  Constitution,  and  a  privy 
examination  as  to  the  execution  of  the  same, 
taken  and  certified  as  required  by  law."  Rea 
V.  Rea,  supra  (p.  531),  after  quoting  the 
above,  says:  "This  recognizes  that  section 
2107  applies  to  contracts,  and  that  the  only 
restriction  upon  conveyances  by  a  married 
woman  is  the  constitutional  one,  requiring 
the  written  assent  of  her  husband." 

In  Rea  v.  Rea,  supra,  Brown,  J.,  says,  p. 
536:  "By  the  Martin  Act  (introduced  by 
Senator  J.  C.  Martin  in  the  General  Assembly 
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of  1911}  the  wives  hare  been  emancipated  and 
are  placed  on  an  equal  footing  with  their  sin- 
gle sisters,  except  that  in  order  to  convey 
their  real  estate  they  must  still  have  the 
written  consent  of  their  husbands."  Nothing 
is  said  by  him  as  to  supervisory  judgment  of 
a  justice  protecting  the  incompetence  of  wives 
from  the  presumed  fraud  or  duress  of  hus- 
bands. 

Laying  aside  preconceived  opinions  and 
taking  the  law  as  it  has  been  really  and 
plainly  and  unmistakably  written  in  the  Con- 
stitution and  the  statutes,  we  find  that  the 
Constitution  guaranteed  to  married  women 
the  absolute  right  to  convey  with  no  other 
restriction  that  the  written  assent  of  their 
husbands. 

We  find  also  that  Rev.  2107,  which  requires 
a  justice  of  the  peace,  in  the  great  wisdom 
of  that  officer,  to  supervise  the  contracts  of 
married  women  with  their  husbands,  does  not 
attempt  to  violate  the  Constitution  by  adding 
restrictions  to  their  freedom  in  making  con- 
veyances, but  by  its  terms  applies  only  to 
contracts  by  them,  and  is  intended  to  protect 
them  from  incurring  liabilities  for  the  debts 
of  their  husbands.  -  Rea  ▼.  Rea,  156  N.  C. 
531,  72  S.  E.  573,  873. 

By  reference  to  the  Martin  Act,  oh.  109, 
Laws  1911,  we  find  that  by  it  married  women 
were  given  full  liberty  to  oontract,  except 
with  their  [599]  husbands  under  2107,  as  if 
unmarried,  but  restricted  their  conveyances 
with  the  written  assent  of  the  husband  by 
adding  only  that  there  must  be  a  privy  exam- 
ination. 

We  are  cited,  however,  to  Singleton  ▼. 
Cherry,  168  N.  C.  402,  84  S.  E.  698,  as  an 
opinion  without  any  dissent.  A  very  great 
lawyer  said  that  he  paid  "less  attention  to  an 
opinion  where  there  was  no  dissent  than  when 
there  was,  because  the  former  was  more  like- 
ly to  be  an  inadvertence,  or  not  fully  con- 
sidered." But  whether  that  is  a  witticism 
or  a  truism,  an  opinion,  whether  unanimous 
or  inadvertent,  cannot  stand  when  it  is  con- 
trary to  the  Constitution,  by  requiring  restric- 
tions on  conveyances  '  which  were  abolished 
by  the  Constitution,  and  the  opinion  is  based 
solely  upon  a  statute  which  refers  only  to 
contracts. 

It  may  be  repetition,  but  it  is  none  the  less 
true,  that  the  Constitution  having  guaranteed 
to  married  women  the  right  to  convey  merely 
"with  the  written  assent  of  the  husband," 
the  requirement  of  a  privy  examination  is 
adding  a  restriction  in  violation  thereof.  It 
is  a  survival  of  antiquated  ideas  as  to  the 
thorough  incompetence  of  married  women 
which  the  Constitutions  of  this  and  all  other 
States  have  now  repudiated.  To  require  the 
privy  examination  since  the  Constitution  of 
1868  is  to  go  back  to  the  exact  requirement 
for  conveyances  by  married  women  prior  to 
the   Constitution.      The    former    statute    is 
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brought  forward,  it  is  true,  in  the  Revisal, 
but  even  treating  the  constitutional  provision 
as  of  no  more  vigor  than  the  legislative  en- 
actment, in  such  cases  the  later  law  governs. 

The  Constitutional  Convention  was  not  in- 
advertent to  the  fact  that  they  were  abolish- 
ing the  privy  examination,  for  to  require  it 
would  have  made  useless  the  right  to  convey 
"with  the  husband's  assent/'  and  the  Consti- 
tution requires  the  privy  examination  as  to 
the  wife's  joinder  in  a  conveyance  of  the 
husband's  homestead,  after  it  is  allotted, 
thus  permitting  it  in  that  case  only.  It  may 
be  added  that  North  Carolina  is  one  of  only 
five  States  that  still  require  the  privy  exam- 
ination, and  in  none  other  of  those  is  the 
Constitution  as  explicit  in  freeing  women 
from  the  shackles  of  the  common  law  as  to 
their  conveyances  as  is  our  Constitution. 
However,  in  this  case  the  privy  examination 
was   duly   taken. 

In  conclusion — the  Constitution  forbids 
any  restriction  upon  the  absolute  freedom  of 
married  women  in  disposing  of  their  property 
by  will  or  deed,  save  that  in  conveyance  of 
realty  there  must  be  the  written  assent  of 
the  husband. 

No  statute  imposes  any  restriction  on  con« 
veyances  by  married  women  over  and  above 
such  written  assent,  except  the  privy  examina- 
tion, already  discussed.  Rev.  2107,  is  ev- 
pressly  limited  to  contracts,  and  does  not  men- 
tion conveyances. 

[600]  The  Martin  Act,  Laws  1911,  ch.  109, 
frees  married  women  from  restrictions  as  to 
contracts,  except  with  the  husband,  which  it 
retains,  as  set  out  in  Rev.  2107,  and  it  has  a 
proviso  retaining  (unconstitutionally,  as  I 
believe)  the  requirement  of  a  privy  examina- 
tion— but  nothing  more.  Anything  beyond 
the  above  provisions  of  the  Constitution  and 
the  statute  is  of  judicial  origin  and  in  accord- 
ance with  preconceived  opinions,  for  which 
there  is  no  foundation  in  the  statute,  and  is 
forbidden  by  the  clear,  unmistakable  language 
of  the  Constitution. 

The  status  of  the  inferiority  of  women  was 
not  created  by  statute,  but  by  judicial  deci- 
sion of  ancient  judges  in  England,  who  were 
thoroughly  steeped  in  that  belief,  and  espe- 
cially of  the  incompetence  and  incapacity  for 
control  of  property  by  those  women  who  were 
so  ill-advised  as  to  marry — ^whom,  indeed, 
the  judges  held  to  be  the  chattels  of  their 
husbands.  This  has  long  ago  been  corrected 
by  statute  in  England,  which  recognizes  the 
full  right  of  women,  whether  married  or 
single,  to  the  absolute  control  of  their  own 
property.  For  40  years  there  has  been  no 
privy  examination  required  of  a  married 
woman  in  England,  and  in  very  few  of  our 
sister  States  do  they  retain  the  requirement 
of  our  Constitution  that  the  husband  shall 
give  his  written  assent  to  his  wife's  convey- 
ance.   With  that  single  restriction  our  Con- 
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stitution  of  1868  recognized  the  full  property 
rights  of  married  women,  and  we  should 
accept  the  view  of  their  rights  and  capacity 
now  so  plainly  recognized  and  written  in  our 
Constitution  and  laws. 

When  a  statute  can  be  construed  in  a  way 
that  reconciles  it  with  the  Constitution,  this 
should  be  done.  Rev.  2107,  by  its  terms,  six 
times  repeated  therein,  applies  to  oontraota, 
and  in  that  light  no  one  can  question  its  con- 
stitutionality, whatever  criticism  there  may 
be  of  the  implied  presumption  of  incapacity 
on  the  part  of  wives  and  of  duress  or  fraud 
on  the  part  of  husbands;  for,  otherwise,  the 
presumption  would  be,  as  in  other  contracts 
between  persons  mU  jtiris,  of  the  validity  of 
contracts  unless  incapacity  or  fraud  or  duress 
are  shown.  If  the  statute.  Rev.  2107,  had  at- 
tempted to  go  further,  and  had  added  to  the 
"written  assent  of  the  husband,"  which  the 
Constitution  fixes  as  the  sole  restriction 
upon  the  jus  disponendi  in  the  conveyance  by 
a  married  woman  of  her  realty,  the  require- 
ment that  some  justice  of  the  peace  should 
weigh  the  trade  and  give  his  wise. approval, 
this  would  repeal  the  constitutional  provision. 
This  the  statute  did  not  do,  and  it  should  not 
be  so  construed. 

If  to  the  sole  constitutional  requirement 
of  the  "written  assent  of  the  husband''  there 
can  be  added  the  further  requirement  that  a 
justice  of  the  peace  must  approve  the  action 
of  the  wife,  as  to  this  class  of  deeds,  this 
could  be  required  as  to  every  deed  by  her.  If 
the  approval  of  a  justice  of  the  peace  (or 
other  restriction)  can  be  imposed  as  to  deeds 
[601]  by  married  women,  it  can  be  required 
as  to  wills  by  them,  thus  destroying  entirely, 
effectively,  and  altogether,  the  freedom  of  the 
disposition  of  their  property,  real  and  per- 
sonal, "as  fully  as  if  v/Mnarriedy"  which  was 
solemnly  guaranteed  to  all  married  women 
by  the  Constitution,  with  the  sole  exception 
that  as  to  their  conveyances  there  should 
be  the  written  assent  of  the  husband. 

If  the  approval  of  a  justice  of  the  peace  or 
a  privy  examination  can  be  added  to  the  con- 
stitutional requirement  as  to  deeds  by  mar- 
ried women,  the  same  or  any  other  restriction 
can  be  required  as  to  wills  by  them. 

The  constitutional  provision  made  married 
women  stU  juris  in  every  respect,  save  that 
one  restriction,  of  requiring  assent  of  the 
husband  to  conveyances.  Good  faith  has  not 
been  kept  with  the  mothers  and  wives  of 
North  Carolina.  The  guarantee  that  they 
should,  with  such  assent,  convey  "as  if  un- 
married" is  not  kept  when  unmarried  women 
can  convey  without  the  wise  approval  of  a 
justice  of  the  peace,  and  when  a  man  can 
convey  without  his  privy  examination  being 
taken.  We  are  governed  by  preconceived 
opinions  and  the  dead  hand  of  the  past,  and 
not  by  the  provisions  of  a  written  Constitu- 
tion. 
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Bislitfl  of  Partiofl  under  Deed  or  Goii« 
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Introduetary, 

The  purpose  of  this  note  is  to  review  the 
cases  dealing  with  the  rights  of  the  parties 
under  a  contract  or  deed  executed  by  a 
married  woman,  which  is  admittedly  void  be- 
cause of  its  defective  acknowledgment.  No 
attempt  is  made  to  consider  the  broad  gen- 
tral  qiiertlon  of  the  necessity  of  an  acknow^l- 
edgment  or  the  form  and  legal  requisites 
thereof.  The  cases  treating  of  the  rights  of 
the  parties  under  an  instrument  executed  by 
a  married  woman  which  is  invalid  for  the  want 
of  any  acknowledgment  are  collected  in  the 
note  to  Weekly  v.  Wagner,  reported  ante,  tlus 
volume,  at  page  630. 

General  Rule. 

Where  an  acknowledgment  is  by  statute 
made  an  essential  part  of  the  deed  or  contract 
of  a  married  woman,  the  acknowledgment 
must  be  made  in  conformance  with  the  stat* 
ute,  and  if  it  is  defective  the  instrument  ia 
of  no  more  effect  than  if  it  was  not  acknowl- 
edged at  all. 

United  States, — ^Hepburn  v.  Dubois,  12  Pet. 
345,  9  U.  8.  (L.  ed.)  1111;  Providence  v. 
Manchester,  5  Mason  59,  20  Fed.  Cas.  No. 
11,450;  Evans  v.  Dickenson,  114  Fed.  284, 
52  C.  C.  A.  170. 

Alabama. — George  v.  Goldsby,  23  Ala.  326; 
McBryde  v.  Wilkinson,  29  Ala.  662;  Boykin 
V.  Smith,  65  Ala.  294;  Doe  v.  Richardson,  76 
Ala.  329;  Orr  v.  Blackwell,  93  Ala.  212,  8 
So.  413;  Edinburgh  American  Land  Mortg. 
Co.  V.  Peoples,  102  Ala.  241,  14  So.  656; 
New  England  Mortg.  Security  Co.  y.  Payne, 
167  Ala.  578,  18  So.  164. 

CaUfanUa, — Ewald  v.  Corbett,  32  Cal.  493 ; 
McLeran  v.  Benton,  43  Cal.  467;  Leonis  v. 
Lazzarovich,  55  Cal.  52;  Durfee  v.  Garvey, 
65  Cal.  406,  4  Pac.  377;  Tolman  v.  Smith,  74 
Cal.  345,  16  Pac.  189;  Bollinger  v.  Manning, 
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79  Cal.  7,  21  Pac.  376;  Danglarde  v.  Elias, 

80  Cal.  65,  22  Pac.  69. 
Kenttteky.—Pribhle  v.  Hall,  13  BuBh  61; 

Smith  v.  Shackleford,  9  Dana  452;  Smith  v. 
White,  1  B.  Mon.  16;  Jefferson  County  Bldg. 
Assoc  V.  Hell,  81  Ky.  513;  Sutton  v.  Pollard, 
16  S.  W.  126,  13  Ky.  L.  Rep.  85. 

Louisiana.— ^]^BJiieT  ▼.  De  Voe,  62  La.  Ann* 
681,  27  So.  174. 

Maryland, — Treman  v.  Poor,  1  Gill  &  J. 
216,  19  Am.  Dee.  225;  Brundige  v.  Poor,  2 
Gill  &  J.  1;  Berrett  v.  Oliver,  7  Gill  &  J. 
191;  Jacob  v.  Kraner,  1  Har.  &  J.  291; 
Peddicoart  v.  Bigges,  1  Har.  &  J.  293 ;  Roman 
Catholic  Clergymen  Corp.  v.  Hammond,  1 
Har.  &  J.  680;  Heath  v.  Eden,  1  Har.  &  J. 
751;  Greene  v.  Muse,  2  Har.  &  J.  62;  Lewis 
Y.  Waters,  3  Har.  &,  McH.  430 ;  Johns  v.  Rear- 
don,  3  Md.  Ch.  57;  Johns  v.  Reardon,  11  Md. 
465. 

Missouri. — ^Reaume  y.  Chambers,  22  Mo.  36; 
Hoskinson  y.  Adkins,  77  Mo.  537;  Bagby  y. 
Emberson,  79  Mo.  139;  Rust  Y.  Goff,  94  Mo. 
511,  7  S.  W.  418. 

Montana. — ^American  SaY.  etc.  Assoc,  v. 
Burghardt,  19  Mont.  323,  48  Pac.  391,  61  Am. 
St.  Rep.  507.  • 

New  Jersey. — Chandler  y.  Herrick,  11  N. 
J.  Eq.  497 ;  Armstrong  y.  Ross,  20  N.  J.  Eq. 
109;  Campbell  y.  Hough,  73  N.  J.  Eq.  601, 
68  Atl.  759;  Earle  v.  Earle,  16  N.  J.  L.  273. 
North  Carolina. — ^Rich  ▼.  Beeding,  24  N. 
C.  240;  Jones  V.  Lewis,  30  N.  C.  70,  47  Am. 
Dec.  338;  Scott  y.  Battle,  85  N.  C.  184,  39 
Am.  Rep.  694;  Malloy  y.  Bruden,  88  N.  C. 
305;  Southerland  y.  Hunter,  93  N.  C.  310; 
Sims  Y.  Ray,  96  N.  C.  87,  2  S.  E.  443.  And 
see  the  reported  case. 

Rhode  Island. — Churchill  y.  Monroe,  1  R.  L 
209. 

South  Carolina. — ^McLaurin  y.  Wilson,  16 
8.  C.  402. 

Tennessee.— Wright  y.  Dufield,  2  Baxt.  218; 
Henderson  y.  Rice,  1  Cold.  223;  Garth  Y. 
Fort,  15  Lea  683;  McCallum  v.  Petigrew,  10 
Heisk.  394;  Wester  v.  Hurt,  123  Tenn,  508, 
Ann.  Cas.  1912C  329,  130  S.  W.  842,  30 
L.R.A.(N.S.)  358;  Brothers  y.  Harrison,  45 
8.  W.  446. 

Texas. — Berry  ▼.  Donley,  26  Tex.  737; 
Johnson  y.  Bryan;  62  Tex.  623;  Davis  y. 
Agnew,  67  Tex.  206,  2  S.  W.  43,  376;  Hay- 
den  Y.  Moftat^  74  Tex.  647,  12  8.  W.  820; 
Harris  t.  Wells,  85  Tex.  312,  20  S.  W.  68; 
Silcock  y.  Baker,  25  Tex.  Civ.  App.  508;  61 
S.  W.  939;  Poland  Y.  Porter,  44  Tex.  Civ. 
App.  334,  98  S.  W.  214;  Nichols  Y.  Gordon, 
25  Tex.  Supp.  109;  Stone  y.  Sledge,  24  S.  W. 
697 ;  March  y.  Spivy,  133  S.  W.  529. 
Vermont. — ^Pratt  y.  Battels,  28  Vt.  685. 
West  Fir^wi*(k— Bartlett  y.  Fleming,  3  W. 
Va.  163;  Linn  v.  Patton,  10  W.  Va.  187; 
McMullen  y.  Eagan,  21  W.  Va.  233;  Watson 
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y.  Michael,  21  W.  Va.  668;  Tavenner  y.  Bar- 
rett, 21  W.  Va.  656;  Laidley  y.  Knight,  23 
W.  Va.  735. 

Wyoming. — Sheridan  First  Nat. '  Bank  y. 
Citizens'  State  Bank,  11  Wyo.  32,  70  Pac. 
726,  100  Am.  St.  Rep.  925. 

Canada. — Everett  v.  Everett,  38  N.  Bruns. 
890;  Amey  v.  Card,  25  U.  C.  Q.  B.  501. 

The  foregoing  cases  supporting  the  general 
rule  are  digested  and  quoted  from  at  length 
infra. 

In  Silcock  y.  Baker,  25  Tex.  Civ.  App.  50l8, 
61  S.  W.  939,  the  court  stated  the  rule  as 
follows:  ''The  deed  of  a  married  woman  to 
her  separate  property,  though  absolutely  free 
and  voluntary,  unless  acknowledged  as  pre- 
scribed by  law,  will  not  pass  to  the  parties 
claiming  under  it  either  a  legal  or  equitable 
title.  It  is  the  statutory  acknowledgment 
which  gives  her  deed  validity,  her  signature 
being  a  nullity  without  her  privy  examina- 
tion, acknowledgment,  and  declaration  be- 
fore some  officer  authorized  to  take  the  same." 

Nor  will  the  court  compel  a  married  woman 
to  execute  and  deliver  a  good  deed  in  the 
place  of  one  void  because  of  a  defective  ac- 
knowledgment. Barrett  v.  Tewksbury,  9  Cal. 
13. 

In  Gill  y.  Fauntleroy,  8  B.  Mon.  (Ky.) 
177,  it  appeared  that  the  grantees  in  a  deed 
from  a  married  woman  and  her  husband  had 
occupied  the  property  for  a  period  of  twen- 
ty-six years,  and  it  was  insisted  that  even 
though  the  deed  was  unavailing  to  pass  the 
title  to  the  property  of  the  married  woman 
because  of  a  defective  acknowledgment,  the 
long  continued  adverse  possession  was  suffi- 
cient to  give  them  title.  In  answer  to  this 
contention  the  court  said:  ''No  matter  what 
may  have  been  the  intention  of  the  parties 
or  the  honest  impressions  of  the  grantees  in 
regard  to  their  rights,  it  is  clear  that  neither 
the  first  deeds  nor  the  possession  under  them, 
however  it  may  be  characterized,  would  be 
availing  against  the  right  of  Mrs.  Fauntle- 
roy, upon  the  termination  of  the  interest  or 
estate  of  her  husband.  No  statute  of  limita- 
tions would  commence  running  against  her 
imtil  she  had  a  right  of  entry,  which  was 
suspended  during  the  coYerture,  by  the  con- 
veyance of  her  husband,  and  would  only  re- 
yiye  or  accrue  when  it  terminated.  .  .  . 
She  would  not  be  affected  by  the  conveyance 
or  the  possession,  which  as  to  her  right  might 
not  be  denned  adverse." 

In  Deepwater  R.  Co.  v.  Honaker,  66  W.  Va. 
136,  66  S.  E.  104,  27  L.R.A.(N.S.)  388,  it 
was  urged  that  a  deed  of  a  married  woman 
•  attempting  to  conyey  property  to  a  religious 
society,  inyalid  because  of  a  defectiye  ac- 
knowledgment, was  valid  as  a  parol  dedication 
of  the  property  attempted  to  be  conyeyed, 
the  parties  basing  their  claim  on  a  statute 
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(Code  W.  Va.  §  2606)  reading  as  follows s 
"Provided,  however,  that  no  lot  of  ground 
used  for  church  purposes  shall  he  taken  from 
the  memhers  of  the  church  that  purchased 
the  same,  or  for  whose  use  or  benefit  it  was 
conveyed,  devised  or  dedicated.''  Answering 
this  contention  the  court  said:  "In  order  to 
understand  what  is  here  provided  against, 
we  must  look  to  the  language  immediately 
preceding,  that  is:  'Any  conveyance  of  prop- 
erty for  the  use  of  two  or  more  contiguous 
congregations,  shall  be  construed  to  give  such 
contiguous  congregations  the  equitable  title 
to  such  property.'  Now  it  is  quite  evident 
that  the  proviso  has  application  alone  to  this 
provision  of  the  statute,  and  was  intended 
to  save  the  property  conveyed  for  the  use  of 
two  or  more  congregations  to  the  'members 
of  the  church  that  purchased  the  same,  or  for 
whose  use  or  benefit  it  was  conveyed,  devised 
or  dedicated.'  Certainly  it  was  not  intended 
to  validate  void  deeds  or  invalid  devises  or 
dedications  of  lands  or  money  inveighed 
against  in  the  many  decisions  which  we  have 
been  considering,  else  they  would  all  be  prac- 
tically  meaningless." 

However,  the  fact  that  a  deed  is  void  as 
against  a  married  woman,  because  of  her  de- 
fective acknowledgment,  does  not  affect  its 
validity  as  against  other  grantors  who  may 
have  joined  her  in  its  execution.  Edens  v. 
Simpson    (Tex.)   17  S.  W.  788. 

The  fact  that  a  deed,  void  for  want  of  a 
proper  acknowledgment  of  a  married  woman, 
is  admitted  to  record  does  not  cure  the  de- 
fect or  give  rise  to  any  rights  as  against 
her.  Jefferson  County  Bldg.  Assoc,  v.  Hell, 
81  Ky.  613;  Souther  land  v.  Hunter,  93  N.  C. 
310;  Coal  Creek  Min.  etc.  Co.  v.  Heck,  15 
Lea  (Tenn.)  497;  Tavenner  v.  Barrett,  21 
W.  Va.  656.  In  Southerland  v.  Hunter,  su- 
pra, the  rule  was  stated  as  follows:  "It  has 
occurred  to  us,  that  perhaps  the  defense  may 
be  put  upon  the  ground  that  the  deed,  without 
registration,  like  an  executory  contract  to 
convey,  may  create  an  equitable  estate  in  the 
defendant,  which  will  equally  obstruct  the 
plaintiff's  recovery  of  possession.  But  the 
suggestion  is  without  force  and  unavailable 
to  sustain  the  ruling.  It  is  not  in  law  the 
contract  of  the  feme  in  any  legal  sense,  until 
after  the  execution  is  proved  or  acknowledged, 
the  private  examination  has  taken  place,  and 
her  voluntary  assent  thus  ascertained  and  de- 
clared. Until  then,  it  is  no  more  her  execu- 
tory than  it  is  her  executed  contract,  and  is 
not  binding  upon  her  as  such." 

In  Coal  Creek  Min.  etc.  Co.  v.  Heck,  15  Lea 
(Tenn.)  497,  it  was  said:  "The  deed  from 
Bulkley  and  wife,  even  if  registered  on  a  de- 
fective acknowledgment  of  the  wife,  in  that 
form  would  be  notice  to  no  one,  she  alone 
conveying  in  that  deed,  the  husband  joining 
for  conformity,  but  giving  no  warranty." 


Mights  in  Equity, 

Gexbraixt. 

A  contract  to  convey  her  lands  executed, 
but  not  properly  acknowledged,  by  a  married 
woman  will  not  ordinarily  be  enforced  in 
equity.  Schwarz  v.  Regan,  64  N.  J.  Eq.  139, 
63  Atl.  1086;  Koltenbrock  v.  Cracraft,  36 
Ohio  St.  684;  Callahan  v.  Patterson,  4  Tex. 
61,  61  Am.  Dec.  712. 

But  in  Simons  v.  Bedell,  122  Cal.  341,  65 
Pac.  3,  68  Am.  St.  Rep.  35,  wherein  it  ap- 
peared that  a  married  woman  accepted  a  con- 
veyance of  certain  property  in  consideration 
of  her  agreement  to  convey  certain  other 
property  which  agreement  was  defectively  ac- 
knowledged, it  was  held  that  equity  would 
compel  a.  performance  if  possible  or  decree  a 
payment  .of  the  proceeds  of  the  property  if 
it  had  been  sold.  In  that  case  it  was  said: 
"Had  this  action  been  brought  for  specific 
performance,  and  before  the  Los  Angeles  prop- 
erty was  sold  by  the  probate  court,  we  cannot 
see  that  any  essential  element  would  have 
been  lacking.  The  contract  was  concluded, 
certain,  unambiguous,  mutual,,  and  for  val- 
uable consideration;  it  was  fair  in  all  its 
parts,  free  from  misrepresentation  or  mis- 
apprehension, fraud,  or  mistake,  imposition 
or  surprise;  it  was  neither  an  unconscionable 
nor  hard  bargain,  nor  was  its  performance 
oppressive  upon  the  defendants;  and  it  was 
such  contract  as  was  capable  of  execution 
through  a  decree  of  the  court.  .  .  .  It  is 
true  that  the  Los  Angeles  property  was  sold 
by  the  probate  court,  and  a  conveyance  by  the 
Bedells  to  plaintiff  of  their  interest  could  not 
well  be  decreed;  but  the  proceeds  of  the  sale 
remain  within  the  control  of  the  court,  and  it 
is  within  its  power  to  make  the  alternative 
decree  directing  payment  to  plaintiff  or  that 
he  is  entitled  to  distribution  thereof  subject 
to  the  payment  of  debts,  charges,  and  ex- 
penses of  the  estate." 

Although  a  contract  to  convey  executed  by 
a  married  woman  but  improperly  acknowl- 
edged will  not  be  specifically  enforced  against 
her,  she  can,  on  a  breach  thereof,  be  held 
liable  in  damages.  Warren  v.  Dail,  170  N.  C. 
406,  87  S.  E.  126,  wherein  it  was  further  held 
that  the  fact  that  she  is  willing  to  comply 
with  the  terms  of  the  contract  but  is  unable 
to  get  the  consent  of  her  husband,  does  not 
relieve  her  from  liability. 

It  has  been  held,  however,  that  where  it 
would  be  inequitable  to  refuse  the  other  party 
to  a  deed  or  contract  relief  on  the  ground 
that  the  instrument  was  void  for  want  of  a 
proper  acknowledgment,  equity  will  declare 
a  lien  or  charge  on  the  property  for  the  bene- 
fit of  the  other  contracting  party.  Adams  v. 
Schmitt,  68  N.  J.  Eq.  168,  60  Atl.  345,  where- 
in the  court  said :    "Tlie  instrument  defective* 


BUTLER 

169  N, 

ly  executed  or  acknowledged  is  absolutely  im- 
potent of  itself  to  create  any  lien,  but  it 
has  the  effect,  taken  in  connection  with  its 
consideration,  to  invest  the  beneficiary  named 
therein,  be  he  grantee,  mortgagee  or  what 
not,  with  an  equity,  to  come  into  a  court  of 
equity  and  ask  that  court  to  create  a  lien 
in  his  favor.  The  lien  is  created  by  this  court 
and  not  by  the  instrument." 

Rbcovibbt  of  Pubchasb  Pbige. 

The  courts  are  seemingly  not  in  accord  as 
to  whether  a  married  woman  can  be  com- 
pelled to  refund  the  purchase  money  paid 
under  a  deed  which  is  invalid  because  of  n 
defective  acknowledgment.  In  some  juris- 
dictions it  is  held  that  the  deed  being  void 
she  need  not  refund  the  purchase  money. 
Thua  Silcock  v.  Baker,  25  Tex.  Civ.  App. 
508,  61  S.  W.  939,  wherein  the  rule  was  stated 
as  follows:  "A  married  woman  who  seeks 
to  recover  her  separate  estate  illegally  con- 
veyed without  her  acknowledgment  as  pre- 
scribed by  law,  is  not  required  to  refund  the 
consideration  received  as  a  condition  of  re- 
covery." And  in  Smith  v.  Ingram,  130  N.  C. 
100,  40  S.  E.  984,  61  L.R.A.  878,  it  was  held 
that  a  married  woman  could  not  be  held 
personally  liable  for  the  money  paid  under  a 
deed,  void  for  want  of  her  proper  acknowl- 
edgment. 

However,  in  at  least  one  jurisdiction,  the 
contrary  view  is  taken,  the  court  holding  that 
it  would  be  inequitable  to  allow  her  to  retain 
the  purchase  price  of  land  which  she  had  not 
legally  conveyed.  Cox  v.  Railway  Bldg.  etc. 
Assoc.  101  Tenn.  490,  48  S.  E.  226,  wherein 
it  was  said:  ''Having  received  the  loan  of 
$1,200  upon  this  defective  instrument,  she 
cannot  disaffirm  the  conveyance  and  have  it 
set  aside,  as  she  seeks  to  do,  except  on  condi- 
tion that  she  restore  the  money  received  by  her 
and  legal  interest  thereon,  and  it  will  consti- 
tute a  lien  upon  the  land.'* 

Erioppel  to  Dent  Validity  or  Instbumbwt. 

In  the  absence  of  fraud  it  would  seem  that 
a  married  woman  is  not  estopped  to  deny  the 
validity  of  a  deed  or  contract  which  is  void 
for  want  of  an  acknowledgment  made  in  ac- 
cordance with  the  statutory  requirements. 
Green  v.  Bran  ton,  16  N.  C.  604;  Scott  v. 
Battle,  85  N.  C.  184,  39  Am.  Rep.  604;  Miller 
V.  Bumgardner,  109  K  C.  412,  13  S.  E.  935; 
Smith  V.  Ingram,  130  N.  C.  100,  40  S.  E.  984, 
61  L.R.A.  878;  Stone  v.  Sledge  (Tex.)  24 
S.  W.  697,  affirmed  87  Tex.  49,  26  S.  W.  1068, 
47  Am.  St.  Rep.  65. 

In  Stone  v.  Sledge,  supra,  the  court  said: 
"The  statute  requires  the  deed  of  a  married 
woman  to  be  properly  acknowledged  before 
an  authorized  officer  in  order  to  pass  title 
to  her  real  estate.    If  the  fact  that  she  signs 
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her  name  to  a  deed  is  to  operate  as  an  es- 
toppel, then  the  statute  is  shorn  of  effect. 
It  is  the  deed  signed  by  her  (and  her  hus- 
band) properly  acknowledged  and  certified, 
that  operates  as  a  conveyance;  and,  unless 
such  a  deed  is  executed,  or  she  has  been 
guilty  of  such  conduct,  apart  from  the  execu- 
tion of  the  deed,  as  in  equity  will  constitute 
an  estoppel,  the  title  to  her  real  estate  re- 
mains in  her.  Apart  from  signing  her  name 
to  the  deed,  and  what  she  may  have  said  to 
the  notary  public,  Mrs.  Stone's  conduct  relied 
on  as  an  estoppel  was,  in  substance,  as  fol- 
lows: She  knew  that  her  husband  was  nego- 
tiating for  the  purchase  of  a  house  and  lot 
in  Round  Rock,  Williamson  county,  Tex., 
intended  by  him  as  a  homestead  for  himself 
and  family,  and  that  be  intended  to  convey 
the  land  in  controversy  to  Morrison  as  part 
of  the  consideration  for  the  Round  Rock 
property.  After  the  trade  between  her  hus- 
band and  Morrison  had  been  consummated, 
and  deeds  delivered,  she  removed  with  her  hus- 
band to  the  Round  Rock  property,  occupied  it 
for  several  years  as  a  homestead,  and  then 
joined  him  in  a  deed  conveying  it  to  another 
person.  With  part  of  the  proceeds  of  the  sale 
of  the  Round  Rock  property  her  husband  pur- 
chased, in  his  own  name,  a  tract  of  land  in 
Bastrop  county,  which  formed  a  part  of  their 
homestead  at  the  time  this  suit  was  insti- 
tuted, September  5,  1887.  In  the  meantime 
the  land  in  controversy  had  been  transferred 
by  Morrison,  and  deeds  thereto  placed  on 
record  in  Hays  county,  some  of  the  land  put 
in  cultivation,  and  all  of  it  had  greatly  en- 
hanced in  value.  At  the  time  Mrs.  Stone 
signed  the  deed  to  Morrison  she  was  living  on 
the  Round  Rock  property,  was  satisfied  with 
the  trade  her  husband  had  made,  and  intend- 
ed that  the  deed  should  convey  her  interest 
in  the  land.  These  are  the  material  facts 
set  up  in  the  defendants'  answer  and  shown 
by  the  testimony  on  the  question  of  estoppel ; 
and,  in  our  opinion,  they  are  insufficient  to 
preclude  Mrs.  Stone  or  her  heirs  from  claim- 
ing the  land.  To  estop  a  married  woman  from 
asserting  her  rights  to  land  it  is  essential 
that  she  should  be  guilty  of  some  positive  act 
of  fraud,  or  else  of  some  act  of  concealment 
or  suppression  which  in  law  would  be  equiva- 
lent thereto;  for  all  who  deal  with  a  married 
woman  directly,  or  deal  in  any  manner  affect- 
ing her  rights,  are  chargeable  with  a  knowl- 
edge of  her  disability,  and  that  she  can  only 
convey  land  in  the  manner  prescribed  by  the 
statute." 

In  Wallin  v.  Rice,  170  N.  C.  417,  87  S.  E. 
239,  wherein  a  deed  improperly  acknowledged 
by  a  married  woman  was  attacked  by  her 
heirs  at  law,  it  was  said:  "Where  the  deed 
is  void  the  mere  fact  that  it  contains  a  cove- 
nant of  warranty  will  not  make  it  operative 
by  way  of  estoppel,  for,  to  make  a  warranty 
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binding,  there  miut  be  some  estate  conveyed 
to  which  the  warranty  may  be  annexed.  A 
deed  void  as  being  given  in  contravention  of 
a  statute  works  no  estoppel.  Thus,  a  mar- 
ried woman  will  not  be  estopped  by  a  deed 
not  executed  in  the  mode  provided  by  stat- 
ute." 

However,  where  gross  injustice  will  other- 
wise result,  the  court  in  its  discretion  may 
compel  a  married  woman  to  perform  the  con- 
ditions of  her  contract  although  her  acknowl- 
edgment is  defective.  Hand  v.  Hand,  68  Gal. 
135,  8  Pac.  905,  58  Am.  Rep.  5.  Thus  in  Mc- 
Kinney  v.  Matthews  (Tex.)  8  S.  W.  793, 
wherein  it  appeared  that  by  the  execution  of 
a  deed  to  certieiin  property  a  married  woman 
secured  the  release  from  the  lien  of  a  deed 
of  trust  of  other  property,  the  court  in  answer 
to  the  contention  that  the  deed  was  invalid  for 
want  of  a  sufficient  acknowledgment  said: 
"It  would  be  violative  of  the  established  prin- 
ciples of  equity  to  permit  the  married  women 
appellants  to  avail  themselves  of  the  de- 
fective certificates  of  acknowledgments  to 
their  deed,  and  recover  the  land  which  had 
served  the  useful  purpose  of  releasing  to  them 
other  land  from  valid  incumbrance  existing 
at  the  time  they  inherited  it.  Appellants  do 
not  appear  to  restore  appellee  to  the  rights 
and  condition  he  enjoyed  prior  to  the  convey- 
ance to  Bellah,  nor  do  the  married  women 
offer  to  pay  to  the  appellee  their  proportion  of 
the  debt  due  to  him,  and  secured  by  the  deed 
of  trust.  While  it  is  well  settled  that,  to 
pass  the  title  of  a  married  woman  in  the  sale 
of  her  land,  it  must  be  done  in  the  mode 
prescribed  by  the  statute,  this  does  not  pre- 
clude equities  being  adjusted  and  enforced. 
The  law  extends  its  protection  to  the  rights 
of  married  women,  but  it  will  not  permit 
them  to  act  fraudulently  or  inequitably  to  the 
injury  of  others." 

In  Womack  v.  Womack,  8  Tex.  397,  58  Am. 
Dec.  119,  it  was  said:  "The  statute  which 
prescribes  the  mode  of  conveying  the  wife's 
property  does  not  expressly  declare  absolute- 
ly void  any  other  mode  of  conveyance.  It 
seems  from  its  terms  to  have  had  but  one 
object  'in  view,  and  that  was  to  secure  the 
freedom  of  will  and  action  on  the  part  of  the 
married  woman.  If  she  was  free  to  act  and 
so  declared  it,  and  that  she  did  not  wish  to 
retract,  all  the  circumstances  concurred  which 
were  made  necessary  by  the  law  to  pass  her 
title  to  the  property.  Now,  although  there 
was  no  privy  examination  in  this  case,  yet 
the  facts  phow  that  there  was  the  most  perfect 
freedom  on  the  part  of  the  wife;  that  in  fact 
she  was  the  principal  actor ;  that  she  not  only 
assented  to  the  conveyance  at  the  time  of 
its  execution,  but  that  she  always,  up  to  the 
time  of  her  death,  remained  satisfied  with 
her  act,  and  did  at  no  time  wish  to  retract. 
Under  this  state  of  the  facts  the  defendant 


might  contend  that  he  was*  equitably  entitled 
to  a  decree  carrying  into  effect  an  agreement 
which  she  had  voluntarily  made  and  continu- 
ously assented  to  until  the  moment  of  her 
death,  and  especially  if  the  rescission  of  the 
contract  would  be  greatly  to  his  detriment, 
and  he  could  not  be  placed  in  the  condition 
in  which  he  would  have  been  had  no  such 
transaction  taken  place." 

In  Gr^ory  v.  Van  Vleck,  21  Tex.  40,  the 
court  distinguishing  Womack  v.  Womack,  su- 
pra, said:  "The  present  bears  no  analogy  or 
resemblance  to  the  case  of  Womack  v.  Wo- 
mack, 8  Tex.  397.  The  sale  was  not  made  in 
satisfaction  of  any  liability  of  the  wife,  or 
any  claim  chargeable  upon  her  separate  es- 
tate, or  for  her  benefit  or  that  of  her  family; 
nor  were  the  proceeds  applied  to  any  purpose 
beneficial  to  herself,  her  family,  or  her  sepa- 
rate estate.  To  hold  the  sale  valid  to  divest 
her  title,  or  to  impose  on  her  the  necessity 
of  refunding  the  price,  which  she  never  re- 
ceived and  which  was  not  applied  to  her  use 
or  benefit,  or  according  to  her  wish  or  di- 
rection, would  not  only  be  inequitable  and 
unjust,  but  it  would  be  virtually  to  repeal 
the  statute  which  prescribes  the  mode  in 
which  a  married  woman  may  convey  her  sepa- 
rate property.'* 

In  Forbes  v,  Thomas  (Tex.)  51  S.  W.  1097, 
it  was  held  that  though  a  deed  given  by  a 
married  woman  was  invalid  for  want  of  ac- 
knowledgment a  mortgagee  taking  a  mortgage 
from  her  vendee  would  be  protected  where  he 
had  no  knowledge  of  the  faulty  acknowledg- 
ment, it  being  good  on  its  face.  In  that 
case  it  wa«  said:  "It  is  settled  in  this  state 
that  where  the  husband  and  wife  convey 
their  homestead  by  deed  duly  acknowledged, 
and  though  simulated,  and  made  for  the  pur- 
pose of  borrowing  money  thereon,  and  the 
vendee  does  borrow  money  thereon,  and 
mortgages  the  land  to  secure  the  payment 
thereof,  and  the  one  from  whom  said  loan 
is  obtained  and  to  whom  said  mortgage  is 
given  has  no  knowledge  at  the  time  of  the 
execution  of  the  mortgage  that  the  convey- 
ance of  the  land  is  simulated  or  colorable 
only,  the  mortgage  is  valid  sa  against  the 
homestead  claim,  and  a  foreclosure  and  sale 
thereunder  will  convey  the  superior  title  to 
the  vendee." 

So  where  it  appeared  that  a  married 
woman  gave  a  defectively  acknowledged  'deed 
in  exchange  for  a  deed  to  other  land  which 
she  subsequently  sold,  it  was  held  that  she 
would  be  estopped  to  deny  the  validity  of 
the  first  deed.  Shivers  v.  Simmons,  54  Miss. 
520,  28  Am.  Rep.  372,  wherein  it  was  said: 
"Her  conveyance  without  proper  acknowledg- 
ment did  not  divest  her  legal  title,  but  ehe 
received  its  price  in  the  conveyance  of  land 
by  the  complainant  to  her,  and  she  has  con- 
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veyed  that  land  so  as  to  place  it  beyond  the 
reach  of  a  decree  for  rescission;  and  this 
precludes  her  from  claiming  the  land  bar- 
gained to  the  complainant.  To  allow  her  now 
to  repudiate  the  act  by  which  she  obtained 
the  land  of  the  complainant  would  be  to 
sanction  a  gross  fraud.  ...  It  is  sug- 
gested by  counsel  that  our  decision  virtually 
works  a  repeal  of  the  statutes  regulating  the 
conveyance  by  married  women  of  their  real 
estate.  A  private  examination  and  acknowl- 
edgment by  a  married  woman  is  not  more 
essential  to  a  conveyance  of  her  real  estate, 
than  is  the  signature  of  a  man  to  an  in- 
strument purporting  to  convey  his;  and  can 
there  be  any  doubt  that  if  a  man  who  had 
attempted  to  exchange  his  lands  with  anoth- 
er, but  who,  from  an  unnoticed  oversight, 
had  failed  to  sign  the  deed,  would  be  estopped 
to  recover  his  lands  after  he  had  conveyed 
away  those  which  he  had  received  in  exchange 
for  them  ?  An  equitable  estoppel,  so  far  from 
operating  to  repeal  the  law,  proceeds  upon  a 
full  recognition  of  the  legal  rights  of  the 
party  against  whom  it  is  invoked,  but  de- 
clares tUat  his  conduct  has  been  such  that 
he  shall  not  claim  the  benefit  of  the  law.  The 
court  says  to  him,  in  effect,  We  admit  your 
legal  title,  but  we  shall  not  permit  you  to 
assert  it,  because  it  would  be  a  fraud  in  you 
to  do  so.  .  .  .  The  only  question  for  us 
to  decide  in  this  case  was  whether,  under 
the  facts  disclosed  in  the  record,  we  would 
apply  this  salutary  principle  to  a  feme  covert. 
This  court,  by  a  long  and  unbroken  series  of 
decisions,  has  e8tal)lished  the  doctrine  that, 
where  the  real  estate  of  a  married  woman  has 
been  sold  under  judicial  proceedings  absolute- 
ly void  as  to  her,  she  will  be  estopped  from 
reclaiming  it  after  she  has  received  the  pur- 
chase money.  We  do  not  say  that  a  mere 
reception  of  the  purchase  money  would  estop 
her  where  she  has  attempted  to  coYivey  by 
an  invalid  deed,  though  it  seems  difficult  to 
see  how  the  purchaser's  title  is  void  in  the 
one  case  and  not  in  the  other.  It  is  true,  on 
the  other  hand,  that  a  man  who  has  made 
a  conveyance  wholly  inoperative  under  the 
statute  of  frauds  will  not  always  be  estopped 
by  a  reception  of  the  purchase  money,  and 
that  the  remedy  of  the  vendee  ordinarily  is 
by  an  action  for  its  recovery.  But  that  is 
not  the  case  before  us.  Mrs.  Shivers  bar- 
gained for  an  exchange  of  lands  with  the 
appellee.  They  mutually  exchanged  posses- 
sion. She  received  from  him  a  perfect  deed, 
and  delivered  to  him  a  defective  one.  Nine 
years  elapsed;  she  has  conveyed  away  all  the 
lands  which  she  received  from  him,  and  with 
the  proceeds  has  purchased  other  lands,  which 
she  now  holds;  and  when,  after  all  this,  the 
defect  in  the  deed  made  by  her  is  discovered, 
she  refuses  to  correct  it,  and  threatens  to 
bring  suit  for  the  lands  which  she  thought 
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she  had  conveyed  nine  years  before.  Under 
such  circumstances,  justice  can  only  be  ac- 
complished by  enjoining  the  pr<3secution  of 
such  a  suit." 

In  Karcher  v.  Gans,  13  S.  D.  383,  83  N.  W, 
431,  79  Am.  St.  Bep.  898,  it  was  held  that 
where  a  married  woman  executed  a  mortgage  . 
but  did  not  acknowledge  it  in  the  form  re- 
quired by  law,  she  would  nevertheless  be 
bound  by  it  where  it  appeared  that  the 
mortgage  had  been  in  existence  for  four  years 
and  that  she  had  paid  the  interest,  and  had 
made  no  objection  to  the  mortgage  prior  to 
the  bringing  of  the  action  to  oust  her  from 
possession. 

Similarly,  where  a  woman  after  the  death 
of  her  huei)and  continued  to  pay  the  interest 
on  a  mortgage  improperly  acknowledged  by 
her,  it  was  held  that  her  action  precluded  her 
from  denying  the  validity  of  the  mortgage. 
OrKeefe  v.  Handy,  31  La.  Ann.  832. 

Operation  as  Color  of  Title, 

A  deed  executed  by  a  married  woman, 
though  void  for  want  of  an  acknowledgment 
taken  in  accordance  with  the  law,  is  op- 
erative as  color  of  title  and  when  coupled 
with  possession  for  the  requisite  period  of 
time  will  support  a  claim  to  the  property  by 
adverse  possession.  Silcock  v.  Baker,  25 
Tex.  Civ.  App.  508,  61  S.  W.  939,  wherein 
the  court  said:  ''The  pretended  conveyance 
from  Mary  H.  Baker,  imder  which  appellants 
claim,  passed  neither  a  legal  or  equitable 
title,  and  could  certainly,  therefore,  consti- 
tute neither  a  title  or  color  of  title,  which 
would  protect  the  appellants  under  the  three 
years  statute  of  limitations." 

Bights  of  Htishand. 

As  a  general  rule  a  deed  or  contract,  though 
void  as  to  the  wife  for  want  of  a  proper 
acknowledgment,  will  pass  the  interest  of  the 
husband  joining  in  its  execution.  Man- 
Chester  v.  Hough,  6  Mason  67,  16  Fed.  Cas. 
No.  9,005  (construing  Bhode  Island  law) ;. 
Piatt  V.  Brown,  30  Conn.  336;  Piatt  v. 
Rowand,  54  Fla.  237,  45  So.  32;  Miller  v. 
Shackleford,  3  Dana  (Ky.)  289;  Berrett  v. 
Oliver,  7  Gill  &  J.  (Md.)  191;  Steffey  v. 
Steffey,  19  Md.  5;  Beal  v.  Harmon,  38  Mo. 
435;  Wilson  v.  Albert,  89  Mo.  537,  1  S.  W. 
209;  Linville  v.  Greer,  165  Mo.  380,  65  8. 
W.  579;  Ives  v.  Sawyer,  20  N.  C.  179;  Kin- 
caid  V.  Perkins,  63  N.  C.  282;  Osborne  v. 
Mull,  91  N.  C.  203;  Ferebee  v.  Hinton,  102 
N.  C.  99,  8  S.  E.  922;  Newcomb  v.  Smith,. 
Wright  (Ohio)  208;  Dengenhart  v.  Cracraft,. 
36  Ohio  St.  549;  Churchill  v.  Munroe,  1  R.  L 
209;  Stephens  v.  Mathews,  69  Tex.  341,  6 
S.  W.  567 ;  Harris  v.  Wells,  85  Tex.  312,  20 
S.  W.  68;  Knapper  v.  Wooster,  Brayt.  (Vt.) 
50;  Smith  v.  Perry,  26  Vt.  279;  Watson  v. 
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Michael,  21  W.  Va.  568.     Compare  Goff  v. 
Roberts,  72  Mo.  570. 

In  Osborne  v.  Mull,  91  N.  C.  203,  the 
(Ijctrine  was  stated  as  follows:  "Granting 
^bat  tlie  deed  signed  by  the  feme  plaintiff 
and  the  feme  defendant  respectively,  on  the 
Sth  day  of  April,  1858,  in  pursuance  of  a 
verbal  agreement  to  divide  the  land,  was 
void,  because  they  were  not  privily  examined, 
nevertlieless,  as  the  husbands  each  had  a 
life  estate  in  the  land,  it  was  competent  for 
them  to  make  the  division  that  was  made,  to 
last,  at  least,  until  one  of  them  should  die; 
and  the  deed  each  of  them  executed  to  the 
other  operated  to  pass  his  title  as  it  purport- 
ed to  do.  The  division  of  the  land  as  to  them 
was  binding,  and  each  is  estopped  by  his 
deed  to  deny  the  division  made  by  them  and 
the  right  of  the  other  in  respect  thereto. 
The  feme  plaintiff  and  the  feme  defendant 
are  not  entitled  to  have  the  partition  of  the 
land  pending  the  life  estate  of  their  respec- 
tive husbands." 

Effect  of  Ratification, 

Although  a  defectively  acknowledged  con- 
tract or  deed  is  void  and  unenforceable  as 
a.irainst  a  married  woman  executing  it  she 
may  during  her  husband's  lifetime  ratify  it 
by  making  a  proper  acknowledgment  which 
will  cure  the  defect  and  render  the  contract 
binding  on  her.  Newell  v.  Anderson,  7  Ohio 
81.  12;  Coal  Creek  Min.  Co.  v.  Heck,  15  Lea 
(Tenn.)  497.  But  a  reacknowledgment  does 
not  relate  back  to  the  date  of  the  original 
defective  deed.  It  takes  effect  only  from  the 
date  on  which  a  proper  acknowledgment  was 
made.    Coal  Creek  Min.  Co.  v.  Heck,  supra. 

In  Brothers  v.  Harrison  (Tenn.)  45  S.  W. 
446,  it  was  held  that  a  mortgage  properly 
acknowledged  was  unaffected  by  the  fact  that 
a  prior  mortgage  given  to  secure  the  same 
debt  was  void  because  of  its  defective  acknowl- 
edgment by  a  married  woman.  In  that  case 
it  was  said:  "This  contention  of  complain- 
ant seems  to  rest  upon  the  theory  that  her 
privy  examination  to  the  mortgage  made  in 
1888,  being  void  because  her  privy  exam- 
ination was  not  properly  taken  thereto, 
vitiates  and  destroys  the  deed  of  September, 
1894,  because  the  consideration  of  the  deed 
was  the  debt  secured  by  the  first  mortgage. 
We  deem  it  wholly  unnecessary  to  go  into 
a  discussion  of  the  evidence  relating  to  her 
privy  examination  to  the  first  mortgage.  If 
it  were  fully  conceded  that  her  privy  ex- 
amination thereto  was  fatally  defective,  it 
would  not  affect  the  validity  of  the  second 
deed  or  mortgage.  There  is  no  pretense,  in 
the  record,  that  her  privy  examination  to 
the  deed  or  mortgage  of  September  15,  1894, 
was  not  taken  in  accordance  with  the  re- 
quirements of  the  statute.  This  being  so, 
her  rights  must  be  tested  by  virtue  of  its 


provisions  and  obligations.  She  unquestion- 
ably joined  with  her  husband  in  conveying 
the  land  to  secure  the  debt,  and  whether  it 
was  her  debt  or  the  debt  of  her  husband 
makes  no  difference.  It  is  well  settled  that 
a  wife  joining  with  her  husband  in  the 
conveyance  of  her  land  to  secure  his  debt 
thereby  makes  the  land  liable  for  the  debt. 
This  proposition,  we  take  it,  needs  no  cita- 
tion of  authorities  to  support  it.  It  is  not, 
as  we  understand  the  learned  counsel  of  ap- 
pellant, disputed.  His  main  contention  is 
that  the  privy  examination  of  the  wife  to 
the  first  mortgage  was  fatally  defective,  and 
that,  the  debt  secured  in  the  first  mortgage 
being  the  consideration  of  the  secured,  the 
defect  in  her  privy  examination  to  the  first 
attaches  to  and  defects  the  second.  No  au- 
thority is  cited  for  this  contention,  and  we 
have  been  able  to  find  none." 

And  see  the  reported  case  which  holds  that 
a  defectively  acknowledged  deed  cannot  be 
corrected  by  the  probate  officer  after  the  death 
of  the  married  woman  executing  it,  and  that 
as  a  deed  passes  no  title  unless  delivered  dur- 
ing the  lifetime  of  the  person  making  it, 
such  a  correction  made  after  the  grantor's 
death  is  ineffectual  to  validate  the  deed. 

However,  the  correction  must  be  by  an 
instrument  specifically  stating  its  purpose  to 
cure  the  defect.  Tlius  in  Starnes  v.  Beitel, 
20  Tex.  Civ.  App.  524,  50  S.  W.  202,  it  was 
said  of  a  deed  of  trust  given  to  extend  a  debt 
and  lien  created  by  a  prior  defectively 
acknowledged  instrument:  "The  instrument 
to  be  such  correction  must  be  one  having  such 
correction  as  its  purpose,  and  one  that  pur- 
ports to  correct.  The  purpose  of  the  deed  of 
trust  in  this  case  was  to  renew  and  extend  the 
debt  and  the  lien,  the  lien  being  considered 
as  resting  upon  the  property.  The  defective- 
ness of  the  certificate  was  not  discussed.  It 
cannot  be  said  that  the  certificate  was 
corrected  by  an  instrument  which  had  not  the 
correction  for  its  purpos^,  nor  can  we  hold 
that  an  instrument  corrects  a  defective 
acknowledgment  which  says  nothing  about  a 
defective  acknowledgment.  The  utmost  force 
the  recitals  in  the  deed  of  trust  could  have 
(if  any)  would  be  as  evidence  that  the 
acknowledgment  had  been  properly  taken  in 
a  proceeding  to  reform  it." 

So  in  Sutton  v.  Casselleggi,  5  Mo.  App. 
Ill,  reversed  on  other  grounds  in  77  Mo. 
397,  it  was  said:  "If  the  marriage  contract 
of  1828  ratifies  and  validates  a  former  de. 
fective  or  insufficient  conveyance,  it  must 
be  because  the  later  instrument,  being  prop- 
erly executed,  adopts  the  earlier,  in  effect, 
as  a  part  of  itself;  vitalizing  and  perfecting 
the  inoperative  and  imperfect,  by  imparting 
its  own  elements  of  legal  sufficiency.  To  do 
this,  apt  words  of  description  should  be  uaed» 
distinctly   identifying  the   instrument  so    to 
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be  Yalidated  and  reaffirmed.  But  in  the 
marriage  contract  no  mention  whatever  is 
made  of  the  deed  of  J.  B.  Robidoux  to  Cozens, 
\?hich,  the  defendants  say,  was  thereby  jnade 
effectual,  although  declared  void  by  the 
supreme  court.  The  only  imaginable  con- 
nection between  the  two,  lies  in  the  circum- 
stance that  the  one  recites  an  interest  derived 
from  some  unknown  source,  which  the  other 
might  have  bestowed,  but  did  not.  This  is 
too  remote.  The  authorities  cited  by  defend- 
ants give  it  no  countenance  whatever." 

It  has  been  held  that  the  acceptance  by  a 
widow  after  the  death  of  her  husband  of  rent 
under  a  lease,  void  for  want  of  a  proper 
acknowledgment,  amounted  to  a  ratification 
of  the  lease.  Worthington  v.  Young,  6  Ohio 
313. 

Likewise  in  Smith  v.  Shackleford,  9  Dana 
(Ky.)  452,  it  was  held  that  the  redelivery 
of  a  deed,  invalid  for  want  of  a  proper  ac- 
knowledgment, after  the  husband's  death,  was 
a  sufficient  confirmation  and  ratification  of 
the  deed. 

And  where  a  woman  after  the  death  of  her 
husband  admitted  in  the  course  of  pleading 
in  an  action  that  she  executed  and  acknowl- 
edged a  certain  deed  it  was  held  to  be  suffi- 
cient to -cure  a  defect  in  the  acknowledgment. 
Beuley  v.  Curtis,  92  Ky.  505,  18  S.  W.  367. 

But  it  has  been  held  that  a  simple  verbal 
confirmation  of  a  deed,  invalid  for  want  of  a 
proper  acknowledgment,  though  made  by  a 
widow  after  the  death  of  her  husband,  was 
not  sufficient  to  confirm  and  ratify  the  deed 
as  such  a  result  would  be  contrary  to  the 
statute  of  frauds.    Price  v.  Hart,  29  Mo.  171. 

* 

Effect  of  Statute  M>nUirging  Bowers  of 
Married  Wotnen, 

In  many  jurisdictions  a  married  woman 
may  now  by  statute  contract  or  foe  contract- 
ed with  in  the  same  manner  as  a  feme  sole, 
and  therefore  a  defectively  acknowledged 
contract  executed  by  her  is  governed  by  the 
mles  applicable  generally  to  such  contracts, 
to  the  effect  that  as  between  the  parties  the 
instrument  is  valid  and  enforceable.  See  the 
following  cases  wherein  such  statutes  have 
come  before  the  courts  for  consideration: 

United  States,— Knight  v.  Paxton,  124  U. 
S.  562,  8  S.  Ct.  692,  31  U.  S.  (L.  ed.)  518 
(construing  Illinois  statute) ;  Hawes  v. 
Mann,  8  Biss.  21, 11  Fed.  Cas.  No.  6,239  (con- 
struing  Illinois  statute) ;  Linton  v.  National 
li.  Ins.  Co.  104  Fed.  684,  44  C.  C.  A.  64  (con- 
struing Nebraska  statute). 

Arizona. — ^Miller  v.  Fisher,  1  Ariz.  232, 
25  Pac.  651 ;  Charauleau  v.  Woffenden,  1  Ariz. 
243,  25  Pac.  652. 

JirhagiBoe. — ^Roberts  t.  Wilcoxson,  36  Ark. 
355;  Donahaue  v.  Mills,  41  Ark.  421;  Bryan 
V.  Winbum,  43  Ark.  28;  Stone  v.  Stone,  43 
Ark.  160;  Criscoe  v.  Harabrick,  47  Ark.  236, 
1  S.  W.  160. 
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Car.  684, 

Colorado, — ^Knight  v.  Lawrence,  19  Colo. 
426,  36  Pac.  242. 

Illinois, — ^Terry  v.  Eureka  College,  70  111. 
236;  Bute  v.  Kneale,  109  III.  652;  Bradshaw 
V.  Atkins,  110  111.  323. 

7tKW(»n«.— Hubble  v.  Wright,  23  Ind.  322; 
Mays  V.  Hedges,  79  Ind.  288 ;  Brown  v.  Corb- 
in,  121  Ind.  455,  23  N.  E.  276. 

Iowa, — Grapengether  v. "  Fejervary,  9  la. 
163,  74  Am.  Dec.  336;  Simms  v.  Hervey,  19 
la.  273;  Lake  v.  Gray,  30  la.  415.  And  see 
McHenry  v.  Day,  13  la. .  445,  81  Am.  Dec. 
441    (estoppel  to  urge  defect). 

Kansas, — Munger  v.  Baldridge,  41  Kan. 
236,  21  Pac.  159,  13  Am.  St.  Rep.  273. 

Massachueetts, — ^Palmer  v.  Paine,  9  Gray 
66;  Perkins  v.  Richardson,  11  Allen  538; 
Dudley  v.  Sumner,  6  Mass.  438. 

Michigaai, — Watson  v.  Thurber,  11  Mich. 
457. 

Minnesota, — Kingsley  v.  Gilman,  15  Minn. 
69;  Merrill  v.  Nelson,  18  Minn.  366. 

Vehraska, — Roode  v.  State,  6  Neb.  174,  25 
Am.  Rep.  475;  Holmes  v.  Hull,  50  Neb.  656, 
70  N.  W.  241 ;  Linton  v.  Cooper,  53  Neb.  400, 
73  N.  W.  731;  Fisk  v.  Osgood,  68  Neb.  486, 
78  N.  W.  924;  Morris  v.  Linton,  61  Neb. 
537,  86  N.  W.  565. 

tfew  York. — Blood  v.  Humphrey,  17  Barb. 
660;  Richardson  v.  Pulver,  63  Barb.  67; 
Andrews  v.  Shaffer,  12  How.  Pr.  441 ;  Wronk- 
ow  V.  Oakley,  64  Hun  217,  19  N.  Y.  S.  51, 
re'oersed  on  other  grounds  133  N.  Y.  505,  31 
N.  E.  521,  28  Am.  St.  Rep.  661,  16  L,R.A. 
209;  Yale  v.  Dederer,  18  N.  Y.  265,  72  Am. 
Dec.  503;  Wiles  v.  Peck,  26  N.  Y.  42;  Allen 
V.  Reynolds,  36  Super.  Ct.  297;  Hulse  v. 
Bacon,  40  App.  Div.  89,  57  N.  Y.  S.  637, 
affirmed  167  N.  Y.  699,  60  N.  E.  1113. 

Pennsylvania, — Jenkins  v.  Pittsburg,  etc. 
R.  Co.  210  Pa.  St.  134,  69  Atl.  823. 

Virginia. — ^Augusta  Nat.  Bank  v.  Beard, 
100  Va.  687,  42  S.  E.  694. 

Wisconsin, — Hayes  v.  Frey,  64  Wis.  603, 
11  N.  W.  696. 

But  see  the  following  cases  decided  prior 
to  the  enactment  of  the  statutes  enabling  a 
married  woman  to  contract  sea  a  feme  sole: 

ArkansM, — ^Elliott  v.  Pearce,  20  Ark,  608; 
Wood  V.  Terry,  30  Ark.  385. 

Illinois, — Martin  v.  Hargardine,  46  HI.  322. 

New  York. — Curtiss  v.  Follett,  15  Barb. 
337;  Gillett  v.  Stanley,  1  Hill  122;  Van 
Nostrand  v.  Wright,  Lalor's  Supp.  260 ;  Jack- 
son V.  Sears,  10  Johns.  435;  Jackson  v. 
Stevens,  16  Johns.  110;  Jackson  v.  Cairns,  20 
Johns.  301;  Knowles  v.  McCamly,  10  Paige 
342;  Valk  v.  Crandall,  1  Sandf.  Ch.  179; 
^fartin  v.  Dwelly,  6  Wend.  9,  21  Am.  Dec. 
245;  People  v.  Galloway,  17  Wend.  540.  i 

Pennsylvania. — I4oyd  v.  Taylor,  1  Dall.  17, 
1  U.  S.  (L.  ed.)  18;  Kark  v.  Dean,  2  Binn. 
341;  Kirkland  v.  Hepselgefser,  2  Grant  Cas.' 
84;  West  v.  West,  10  Serg.  &  R.  445;  James 
▼.  Lyon,  3  Yeates  471 ;  Clark  v.  Thompson,  12 


666 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


Pa.  St.  274;  McNair  v.  Com.  26  Pa.  St.  388; 
Miltenberger  v.  Croyle,  27  Pa.  St.  170;  Rose- 
burgh  V.  Sterling,  27  Pa.  St.  292;  Rumfelt  ▼. 
Clemens,  46  Pa.  St.  455;  Glidden  v.  Strupler, 
52  Pa.  St.  400;  Kirk  v.  Clark,  59  Pa.  St.  479; 
Colburn  v.  Kelly,  61  Pa.  St.  314;  Walker  v. 
Walker,  67  Pa.'  St.  185;  Moore  v.  Cornell, 
68  Pa.  St.  320;  HaJQTey  v.  Carey,  73  Pa.  St 
431;  Innis  Y.  Templeton,  95  Pa.  St.  262,  40 
Am.  Hep.  643;  Swing's  Appeal,  101  Pa.  St 
371;  Stivers  v.  Tucker,  126  Pa.  St.  74,  17  Atl 
541;  Carr  v.  H.  C.  Frick  Coke  Co.  170  Pa.  St, 
62,  32  Atl.  656;  In  re  Kaiser,  199  Pa.  St 
269,  272,  49  Atl.  79,  85  A.  S.  R.  785;  Cald 
weirs  Appeal,  4  Pa.  Cas.  207,  7  Atl.  211; 
Reed  v.  Stouffer,  14  Pa.  Co.  Ct.  505. 

Virginia. — ^Harvey  v.  Pecks,  1  Munf.  518; 
Hawley  v.  Twyman,  29  Grat.  728. 
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Oregon   Supreme   Court,   Department  Qne-^ 

April  23,  1918. 


work,  was  by  written  order  assigned  by  the 
contractor  to  a  bank  in  consideration  of 
money  loaned  the  contractor  and  used  by 
him  to  pay  for  labor  and  material  which  he 
was  bound  by  his  contract  to  pay  for.  The 
contractor's  bond,  as  required  by  law,  obliged 
the  surety  to  pay  for  labor  and  mate- 
rial and  also  to  complete  the  work.  The  con- 
tract provided,  as  required  by  Laws  1913*  p. 
261,  for  retention  of  the  money  assigned  until 
completion  and  acceptance  of  the  work.  It 
is  held,  that  on  the  contractor's  default,  until 
claims  for  labor  and  material  were  paid,  the 
county's  right  to  the  fund  assigned  was  su- 
perior to  that  of  the  assignee  bank,  and  that 
when  the  contractor's  surety  paid  for  labor 
and  material  as  required,  it  was  entitled  to 
be  subrogated,  as  against  the  bank,  to  the 
rights  of  the  county  as  of  the  date  of  its  con- 
tract, and  hence  the  surety's  right  to  the 
fimd  was  superior  to  the  assignment  to  the 
bank,  which  was  bound  to  know,  when  it  vol- 
untarily loaned  its  money,  of  the  surety'a 
equity  in  the  funds  reserved. 

Appeal  from  Circuit  Court,  Wasco  county: 
Bradshaw,  Judge. 

Action  by  County  of  Wasco,  plaintiff, 
against  New  England  Equitable  Insurance- 
Company  et  al.,  defendants.  From  judgment 
rendered,    defendant    named    appeals.      Kix 

YSRSED. 


S8  Oregon  405;  17:9  rao.  126. 


Snbrosatlon  —  Nftture  of  Risl&t. 

Subrogation  is  not  a  matter  of  strict  right, 
nor  does  it  necessarily  rest  on  contract,  but 
is  purely  equitable  in  its  nature;  and,  since 
it  is  a  creature  of  equity,  it  will  not  be  en- 
forced where  it  will  work  injustice  to  the 
rights  of  those  having  equal  equities. 

Snbroeation  of  Surety  —  Payment  of 
Claims  asainjit  Contraetor. 

As  between  a  contractor's  surety,  the  con- 
tractor, and  a  county  employing  a  contractor, 
the  surety  paying  .claims  against  the  contrac- 
tor in  default  may  claim  the  benefits  of  sub- 
rogation, because  it  has  paid  debts  due  to 
third  persons  acting  on  compulsion  and  not 
as  a  mere  volunteer. 

Rielit  of  Compensated  Surety  to  Sub- 
roeation. 

A  paid  surety  may  claim  benefits  of  anbro- 
gation. 

[See  note  at  end  of  this  case.] 

AMicnmentfl  —  Equitable  AMign- 
ment  —  Order  by  Contraetor  on 
Owner. 

A  written  order  by  a  contractor  to  a  county 
to  pay  a  bank  money  due  on  a  monthly  esti- 
mate of  work  done  and  "all  retained  percent- 
age" was  an  "equitable  assignment"  of  the 
designated  money. 

Public  Contracts  »  Payments  Witb- 
beld  until  Aeceptanee  ^  Rigbts  of 
AssAgnee. 

Money  due  on  a  contract,  but  retained  by  a 
county   imtil  completion   and  acceptance   of 


[466]  Wasco  County  brought  this  suit  in 
interpleader  so  that  the  court  could  decide 
whether  the  sum  of  $920  held  by  the  county 
should  be  paid  to  the  New  England  Equi- 
table Insurance  Company,  a  corporation,  here- 
inafter called  the  Insurance  Company,  or  to 
the  French  A  Company  Bank,  a  corporation, 
hereinafter  referred  to  as  the  bank. 

On  June  14,  1915,  Henry  Cromer  entered 
into  a  contract  to  oonsrtnict  a  certain  highway 
for  the  county.  A  bond,  signed  by  the  con- 
tractor as  principal  and  the  Insurance  Com- 
pany  as  surety,  was  delivered  to  the  county,, 
as  required  by  Chapter  142,  Laws  of  1913,. 
and  was  filed  in  the  office  of  the  county  clerk 
on  June  17,  1915.  The  contract  obligated  the 
contractor,  as  required  by  statute,  to  pay  all 
persons  supplying  labor  or  material  for  the 
prosecution  of  the  work:  Chapt^  61,  Laws. 
1913.  The  written  contract  also  provided 
that  "...  the  partial  payments  under 
this  contract  and  the  final  payment  thereon 
shall  be  as  provided  by"  Chapter  142,  Laws 
of  1913.  The  bond  was  given  to  secure  the 
performance  of  the  contract  and  payment  to 
all  persons  supplying  labor  or  material  for 
the  prosecution  of  the  work  provided  for  in 
the  contract.  Cromer  [467]  entered  upon  the 
performance  of  the  contract  and  constructed 
a  portion  of  the  highway.  Monthly  estimates 
were  made  of  the  work  done  by  Cromer,  and 
the  county  paid  him  75  per  cent  of  the 
amount  earned  as  shown  by  such  estimates 
and  retained  the  remaining  25  per  cent  as 
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Btipulated  by  the  written  contract  between 
Cromer  and  the  county  and  as  required  by 
Chapter  142,  Laws  of  1913,  then  in  force. 
Cromer  continued  in  the  performance  of  his 
contract  until  about  September  10,  1915, 
when  he  was  obliged  to  quit  because  his 
equipment  had  been  attached  by  creditors. 
A  voluntary  petition  in  bankruptcy  was  filed 
by  Cromer  on  October  7,  1915,  and  he  was 
subsequently  adjudged  a  bankrupt.  Negotia- 
tions between  the  county  and  the  Insurance 
Company  resulted  in  an  agreement,  on  Oc- 
tobei^  25,  1915,  terminating  the  contract  with 
Cromer  and  releasing  the  Insurance  Company 
from  its  obligation  to  complete  the  highway 
upon  payment  by  it  of  all  the  outstanding 
labor  and  material  claims  against  the  con* 
tractor.  The  Insurance  Company  paid  claims 
made  against  Cromer,  and  approved  by  him, 
totaling  $3,907.22. 

On  August  5,  1915,  the  bank  loaned  $200 
to  Cromer  and  took  his  promissory  note  for 
that  amount,  and  at  the  same  time  Cromer 
signed  and  delivered  to  the  bank  an  order 
directing  the  county  to  "  ...  pay  to 
French  &  Company,  Bankers,  all  money  due 
on  August  estimate  for  work  done  on  the 
J.  T.  Harper  Road  Contract.  Please  also 
pay  all  retained  percentage  upon  completion 
ol  contract."  The  order  was  presented  to 
the  county  and  filed  in  the  office  of  the  county 
clerk  on  August  6,  1915.  Cromer  borrowed 
an  additional  $800  from  the  bank  on  August 
11,  1915,  upon  his  note  for  that  amount. 
Cromer  "got  his  money  from  French  &  Com- 
pany on  the  representations  that  it  was  to 
pay  [468]  bills  for  labor  and  material  for 
the  construction  of  the  road."  The  money 
loaned  to  the  contractor  upon  the  two  notes 
was  placed  to  his  credit  in  the  bank  and  was 
checked  out  by  him  for  labor  performed  upon 
and  material  furnished  for  the  road.  When 
the  $200  note  was  given  It  was  understood 
between  the  bank  and  Cromer  that  he  was 
"to  have  $800  more;"  and  the  order  upon 
the  county  "was  given  to  reimburse  them 
(the  bank)  for  the  money  gotten  on  both  of 
these  notes."  When  Cromer  disoontinued 
work  the  county  had  in  its  hands  the  sum  of 
$920  which  it  had  retained  out  of  the  month- 
ly estimates  made  during  the  progress  of  the 
work.  The  complaint  filed  by  the  county  was 
accompanied  with  a  tender  of  $920  to  the 
clerk  of  the  court.  The  Insurance  Company 
and  the  bank  each  answered  an  each  asserted 
the  right  to  receive  the  money.  The  decree 
of  the  court  was  for  the  bank  and  the  In- 
surance Company  appealed. 

Charles  A,  Hart  ftnd  Carey  d  Kerr  for 
appellant. 

William  B.  Wilson  for  respondent. 

Carlton  L.  Pepper  for  defendant  J.  L.  Harp- 
er, trustee. 

Ann.  Cas.  1918E. — 42. 


W.  A.  Bell  and  Francis  F.  Galloway  for 
plaintiff  county  of  Wasco. 

Habbis,  J. — ^A  representative  of  the  Insur- 
ance Company  testified  that  the  surety  dis- 
bursed $3,907.22  [469]  in  settlement  of  labor 
and  material  claims  and  that  "all  bills  for 
labor  and  material  were  O.  K.'d  by  Mr. 
Cromer  before  we  paid  them."  Cromer  tes* 
tified  that  the  moneys  paid  by  the  Insurance 
Company  "covered  material  and  labor  and 
supplies,"  and  that  "about  $1,200  was  labor." 
Although  it  may  be  assumed,  without  decid- 
ing, that  neither  the  bill  of  Buskuhl  Brothers 
for  $405.94  nor  the  claim  of  T.  C.  Murray 
for  $308.99  embraced  labor  or  material  for 
which  the  Insurance  Company  was  liable  on 
its  bond,  nevertheless  the  evidence  clearly  and 
convincingly  shows  that  the  Insurance  Com- 
pany paid  out  more  than  $920  on  account  of 
labor  and  material  claims  for  which  it  was 
liable. 

1.  The  question  for  decision  is  whether  the 
Insurance  Company  or  the  bank  is  entitled 
to  receive  the  $920  which  the  coimty  had 
reserved  from  the  monthly  estimates.  The  In- 
surance Company  resorts  to  the  doctrine  of 
subrogation  to  support,  its  claim,  while  the 
bank  contends  that  countervailing  equities 
preclude  the  application  of  the  rule  of  subro- 
gation. Subrogation  is  not  a  matter  of  strict 
right,  nor  does  it  necessarily  rest  on  contract, 
but  it  is  purely  equitable  in  its  nature,  and 
since  it  is  a  creature  of  equity  it  will  not  be 
enforced  where  it  will  work  injustice  to  the 
rights  of  those  having  equal  equities:  Seattle 
First  Nat.  Bank  v.  City  Trust,  etc.  Co.  114 
Fed.  529,  533,  52  C.  C.  A.  313;  Portland 
Flouring  Mills  Co.  v.  Portland  Steamship  Co. 
145  Fed.  687^  691;  National  Surety  Co.  v. 
State  Sav.  Bank,  156  Fed.  21,  13  Ann.  Cas. 
421,  14  L.R.A.(N.S.)  155,  162,  84  C.  C.  A. 
187,  37  Cyc.  363;  Steams  on  Suretyship,  463. 
In  Spencer  on  Suretyship,  Section  133,  the 
author  says: 

"The  right  of  subrogation  may  be  generally 
described  as  the  equity  by  which  a  person 
who  is  secondarily  liable  for  a  debt  and  has 
paid  the  same,  is  put  [470]  in  the  place  of 
the  creditor  so  as  to  entitle  him  to  make 
use  of  all  the  securities  and  remedies  pos- 
ses^ by  the  creditor,  in  order  to  enforce 
the  right  of  exoneration  or  indemnificati<m 
as  against  the  principal  debtor." 

A  clear  enunciation  of  the  nature  of  sub- 
rogation appears  in  the  much  quoted  opinion 
delivered  by  Chancellor  Johnson  in  Gadsden 
V.  Brown,  Speer  Eq.  (S.  C.)  37,  where  it  is 
said  that: 

"The  doctrine  of  subrogation  is  a  pure  un- 
mixed equity,  having  its  foundation  in  the 
principles  of  natural  justice,  and  from  its 
very  nature,  never  could  have  been  intended 
for  the  relief  of  those  who  were  in  a  con- 
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dition  in  which  they  were  at  liberty  to  elect 
whether  they  would  or  would  not  be  bound, 
and  as  far  as  I  have  been  enabled  to  learn  its 
history,  it  never  has  been  so  applied.  If  one 
with  the  perfect  knowledge  of  the  facts,  will 
part  with  his  money,  or  bind  himself  by  his 
contract,  in  a  sufficient  consideration,  any 
rule  of  law  which  would  restore ,  him  his 
money  or  absolve  him  from  his  contract, 
would  subvert  the  rules  of  social  order.  It 
has  been  directed  in  its  application  exclusive- 
ly to  the  relief  of  those  that  were  already 
bound,  who  could  not  but  choose  to  abide  the 
penalty.  Sureties,  for  example,  who  have  be- 
come bound,  are  amongst  the  especial  objects 
of  its  care.  Thus,  if  a  surety  pays  the  debt 
of  his  principal,  he  is  entitled  to  stand  in  the 
place  of  the  creditor,  and  to  have  the  benefit 
of  all  securities,  funds,  liens  and  equities,  to 
which  the  creditor  was  entitled." 

Chancellor  Walworth  has  tersely  stated  in 
Sandford  v.  McLean,  3  Paige  (N.  Y.)  117, 
122,  23  Am.  Dec.  773,  that 
''it  is  only  in  cases  where  the  person  advanc- 
ing money  to  pay  the  debt  of  a  third  party, 
stands  in  the  situation  of  a  surety,  or  is 
compelled  to  pay  it  to  protect  his  own  rights, 
that  a  court  of  equity  substitutes  him  in  the 
place  of  the  creditor,  as  a  matter  of  course, 
without  any  agreement  to  that  effect." 

[471]  2.  While  in  some  of  its  phases  the 
doctrine  of  subrogation  seems  to  have  been 
expanded  in  recent  years,  it  is  not  now  neces- 
sary, nor  would  it  be  proper  in  the  instant 
case,  to  attempt  to  fix  the  exact  limits  of  its 
application,  but  it  is  sufficient  to  say  that  as 
between  the  Insurance  Company,  the  con- 
tractor and  the  county,  the  surety  is  in  a 
position  to  claim  the  benefits  of  subrogation 
because  it  has  paid  debts  due  to  third  persons 
and  when  paying  such  debts  it  acted  on  com- 
pulsion and  not  as  a  mere  volunteer:  In  re 
Fowble,  213  Fed.  676,  680;  Sheldon  on  Sub- 
rogation (2d  ed.)  4. 

3.  The  fact  that  the  Insurance  Company 
is  a  compensated  surety  does  not  affect  its 
right  to  claim  the  benefits  of  subrogation. 
It  is  true  that  the  rule  of  siriciisaimi  juris, 
which  is  generally  available  to  those  who  are 
sureties  without  compensation,  is  usually 
relaxed  when  applied  to  a  paid  surety.  In 
this  jurisdiction  the  rule  is  that  a  Mred 
surety  must  show  that  his  rights  have  been 
injuriously  affected  before  he  can  defeat  his 
contract  of  suretyship:  Neilaon  y.  Title 
Guaranty,  etc.  Co.  81  Ore.  422,  427,  169  Pac. 
1J51.  A  court  of  equity  grants  the  right  of 
subrogation  because  the  surety  has  paid  the 
debt  of  the  principal,  and  the  right  of  subro- 
gation is  not  dependent  upon  whether  the 
surety  was  or  was  not  paid  to  sign  the  bond. 
It  is  enough  that  the  surety  was  obliged  to 
pay  and  did  pay  the  del)t:  Lewis  v.  U.  S. 
Fidelity,  etc.  Co.  144  Ky.  425,  138  S.  W.  305, 


Ann.  Cas.  1913A  564;   National  Surety  Co. 
V.  Berggren,  126  Minn,  188,  148  N.  W.  55. 

4,  5.  The  bank  relies  upon  the  rule  that 
subrogation  will  not  be  allowed  where  it  will 
work  injustice  to  the  rights  of  those  having 
equal  equities :  Seattle  First  Nat.  Bank  v.  City 
Trust,  etc.  Co.  114  Fed.  629,  533,  52  C.  C.  A. 
313.  The  bank  contends  that  the  [472]  writ- 
ten order  signed  by  Cromer  directing  the 
county  to  pay  to  the  bank  all  money  due  on 
the  August  estimate  and  ''all  retained  per- 
centage" operated  as  an  equitable  assignment 
of  the  fund  and  entitles  the  bank  to  bc^  paid 
in  full  out  of  the  fund  to  the  exclusion  of 
the  surety  and  all  general  creditors  of  the 
contractor.  The  written  order  may  be  re- 
garded as  an  equitable  assignment  of  the 
designai^d  moneys:  McDaniel  v.  Maxwell, 
21  Ore.  202,  27  Pac.  952,  28  Am.  St.  Rep. 
740;  Willard  v.  Bullen,  41  Ore.  25,  33,  67 
Pac.  924,  68  Pac.  422;  Wakefield  v.  Park- 
hurst,  84  Ore.  483,  486,  165  Pac.  578.  The 
money  which  Cromer  borrowed  from  the  bank 
was  actually  used  to  pay  for  labor  and  mate- 
rial furnished  during  the  prosecution  of  the 
work;  and  the  bank  contends  that  the  surety 
received  the  benefit  of  the  bank's  money  and 
that,  therefore,  it  would  be  inequitable  to 
permit  the  surety  to  be  subrogated  to  the 
rights  of  the  county  and  thus  permit  the 
surety  to  reap  where  the  bank  has  sown.  All 
parties  would  probably  concede  that  the  In- 
surance Company  would  be  entitled  to  claim 
the  benefits  of  subrogation  in  the  absence  of 
the  bank,  and  hence  the  question  for  decision 
is  whether  the  written  order  plus  the  fact 
that  the  money  which  was  loaned  upon  the 
faith  of  the  written  order  was  actually  used 
to  pay  for  labor  performed  upon  and  mate- 
rial furnished  for  the  work,  wrought  such  an 
equitable  assignment  of  the  fund  as  to  pre- 
clude the  surety  from  claiming  the  benefits 
of  subrogation.  The  inquiry  naturally  in- 
volves an  examination  of  the  relative  rights 
of  the  parties  to  the  fund  and  a  consideration 
of  the  fundamental  reasons  upon  which  those 
rights  are  based. 

By  his  writtffli  contract  Cromer  agreed  to 
pay  aU  claims  for  labor  and  material  fur- 
nished during  the  prosecution  of  the  work 
and  also  to  complete  the  road.  [473]  By  its 
bond  the  surety  obligated  itself  to  pay  aU 
labor  and  material  claims  not  paid  by  Crom- 
er and  to  complete  the  contract  if  Cromer  did 
not.  The  law  required  this  bond  to  be  given 
and  directed  that  it  should  contain  these 
provisions.  The  written  contract  also  pro- 
vided for  monthly  estimates  of  the  work  and 
that  75  per  cent  of  the  amount  earned  each 
month  should  be  paid  to  Cromer  while  the 
remaining  25  per  cent  should  be  retained  by 
the  county  ''until  the  completion  and  accept- 
ance of  said  work;"  and  the  law  also  required 
this  provision  to  be  written  into  the  contract: 
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Chapter  142,  Lai^a  1913.  Since  the  bank  was 
boand  to  know  the  law  it  is  deemed  to  have 
known  that  the  contract  with  Cromer  provid- 
fid  that  25  per  cent  of  eaoh  monthly  estimate 
should  be  reserved  by  the  county;  that  a  bond 
was  given  and  that  the  bond  obligated  the 
surety  to  pay  all  claims  for  labor  and  mate- 
rial. Moreover,  the  bank  did  in  truth  know 
that  the  county  had  retained  and  would  con- 
tinue to  retain  a  percentage  of  each  monthly 
estimate  because  the  very  language  of  the 
written  order  imports  such  knowledge.  It 
must  be  remembered,  too,  that  the  money  in 
controversy  includes  nothing  but  the  25  per 
cent  reserved  out  of  the  monthlv  estimates. 

The  percentage  reserved  by  the  county  out 
of  each  monthly  estimate  served  to  secure 
the  county  against  any  loss  it  might  sustain 
on  accoimt  of  the  nonperformance  of  the 
contract;  and  when  Cromer  abandoned  his 
contract  the  county  had  a  right  to  hold  this 
fund  to  secure  itself  against  any  damages 
that  might  have  resulted  from  a  nonperform- 
ance of  the  contract  by  Cromer:  Paris  First 
Nat.  Bank  v.  O'Neill  Engineering  Co.  (Tex.) 
176  S.  W.  74 ;  Seattle  First  Nat.  Bank  v.  City 
Trust,  etc.  Co.  114  Fed.  529,  531,  52  C.  C.  A. 
313;  Prairie  State  Nat.  Bank  v.  [474]  U.  S. 
164  U.  S.  227,  232,  41  U.  S.  (U  ed.)  412, 
17  S.  Ct.  142;  CyXeill  v.  Title  Guaranty,  etc. 
Co.  191  Fed.  670,  573,  113  C.  C.  A.  211;  In 
re  Scofield  Co.  215  Fed.  45,  50,  131  0.  C.  A. 
353.  The  right  of  the  county  to  retain  a 
specified  percentage  dates  from  the  time  the 
contract  was  entered  ii/to  and  it  must  be 
conceded  that  until  the  claims  for  labor  and 
material  are  paid  the  county's  right  to  the 
fimd  is  superior  to  that  of  the  bank  claiming 
by  an  equitable  assignment  from  the  con- 
tractor. 

When  the  Insurance  Company  fulfilled  its 
obligations  and  paid  the  debts  incurred  by 
Cromer  for  labor  and  material  it  was  entitled 
to  call  upon  a  court  of  equity  and  be  subro- 
gated to  the  rights  which  the  county  could 
have  asserted  against  the  fund:  Derby  v. 
U.  S.  Fidelity,  etc.  Co.  87  Ore.  34,  169  Pac. 
500;  Prairie  State  Nat.  Bank  v.  U.  S.  164 
U.  S.  227,  232,  41  U.  S.  (L.  ed.)  412,  17 
S.  Ct.  142 ;  Reid  v.  Pauly,  121  Fed.  652,  657, 
58  C.  C.  A.  152 ;  and  the  right  of  subrogation 
dates  back  to  the  time  when  the  Insurance 
Company  entered  into  the  contract  of  surety- 
ship: Derby  v.  U.  S.  Fidelity,  etc.  Co.  87 
Ore.  34,  169  Pac.  500,  503;  Prairie  State 
Nat.  Bank  v.  U.  S.  164  U.  S.  227,  41  U.  S. 
(L.  ed.)  412,  17  S.  Ct.  142;  Henningsen  v. 
U.  S.  Fidelity,  etc.  Co.  143  Fed.  810,  814,  74 
C.  C.  A.  484;  Henningsen  v.  U.  S.  Fidelity^ 
etc.  Co.  208  U.  S.  404,  411,  52  U.  S.  (L.  ed.) 
547,  28  S.  Ct.  389;  Seattle  First  Nat.  Bank 
V.  City  Trust,  etc.  Co.  114  Fed.  529,  532,  52 
C.  C.  A.  313;  National  Surety  Co.  v.  Berg- 
gren,  126  Minn.  188,  148  N.  W.  55,  57;  In  re 


Scofield  Co.  215  Fed.  45,  50,  131  0.  0.  A. 
363;  In  re  McGarry,  240  Fed.  400,  402.  If 
the  right  of  the  county  to  hold  and  to  apply 
the  moneys  is  superior  to  the  claim  of  the 
bank  [475]  and  if  by  paying  the  claims  for 
labor  and  material  the  surety  is  subrogated 
to  the  right  of  the  county,  as  of  the  date  of 
the  contract  of  suretyship,  it  necessarily  and 
inevitably  follows  that  the  right  asserted  by 
the  surety  is  superior  to  the  claim  made  by 
the  bank.  The  rule  established  by  this  court 
in  Derby  v.  U.  S.  Fidelity  &  Guaranty  Co. 
87  Ore.  34,  169  Pac.  500,  and  approved  by 
the  overwhelming  weight  of  authority  en- 
titles the  surety  to  assert  the  benefits  of 
subrogation  as  against  all  moneys  which  the 
person  named  as  obligee  in  the  bond  owes 
the  contractor  at  the  time  the  latter  aban.- 
dons  performance  of  his  contract;  but  the 
right  of  subrogation  is  particularly  applicable 
to  such  funds  as  by  the  terras  of  the  contract 
are  reserved  and  retained  until  complete  per- 
formance and  acceptance  of  the  work.  The 
reserved  fund  is  as  much  for  the  indemnity 
of  the  surety  as  it  is  for  the  security  of  the 
owner  for  whom  the  work  is  to  be  performed 
and  an  equity  in  such  reserved  fun  is  raised 
in  behalf  of  the  surety:  Seattle  First  Nat, 
Bank  v.  City  Trust,  etc.  Co.  114  Fed.  629, 
531,  52  C.  C.  A.  313;  O'Neill  v.  Title  Guar- 
anty, etc.  Co.  191  Fed.  570,  573,  113  C.  C. 
A.  211;  In  re  Scofield  Co.  215  Fed.  45,  50, 
131  C.  C.  A.  353.  The  nature  of  the  right 
vfhich  the  surety  has  in  the  reserved  fund 
is  illustrated  and  emphasized  by  the  general 
rule  applicable  to  hired  as  well  as  to  other 
sureties,  that  the  surety  is  discharged  from 
the  bond  if  the  owner  for  whom  the  work  is 
being  performed  fails  to  retain  the  percentage 
fixed  by  the  terms  of  the  contract:  Neilson 
v.  TiUe  Guaranty*  etc.  Co.  81  Ore.  422,  428, 
169  Pac.  1151;  O'Neill  v.  Title  Guaranty, 
etc.  Co.  191  Fed.  570,  573,  113  C.  C.  A.  211; 
Prairie  State  Nat.  Bank  v.  U.  S.  164  U.  S. 
227,  233,  41  U.  S.  (L.  ed.)  412,  17  S.  Ct. 
[476]  142;  Stearns  on  Suretyship,  §  274;  1 
Brandt  on  Suretyship  (3d  ed.)  §  439.  The 
equity  which  the  surety  has  in  such  funds  as 
are  retained,  under  the  agreement  with  the 
contractor,  has  its  inception  at  the  time 
when  the  surety  entei:s  into  the  contract  of 
suretyship,  and  hence  the  contractor  can 
neither  supplant  this  equity  nor  strip  it  of 
its  priority  by  borrowing  money  from  some 
person  not  obliged  to  lend  and  assigning  the 
funds  to  secure  the  loan. 

When  the  bank  loaned  its  money  it  knew 
that  before  Cromer  entered  upon  the  per- 
formance of  his  contract  he  had  given  a  bond 
signed  by  a  surety  and  that  the  law  required 
the  county  to  reserve  25  per  cent  of  each 
monthly  estimate.  Frcnn  the  date  of  the  con- 
tract of  suretyship  the  bank  was  bound  to 
know  that  the  Insurance  Company  had  an 
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equity  in  the  funds  to  be  reserred;  and  when 
the  bank  loaned  its  money  it  did  something 
that  it  was  not  obliged  to  do  and  it  must  be 
deemed  to  have  acted  with  a  full  knowledge 
of  the  right  of  the  surety.  The  contractor 
and  the  bank  could  not  create  a  lien  in  favor 
of  the  bank  upon  the  reserved  fund  and  make 
it  paramount  to  a  prior  and  then  existing 
lien  of  the  surety:  Seattle  First  Nat.  Bank 
V.  City  Trust,  etc.  Co.  114  Fed.  629,  632,  62 
C.  C.  A,  313;  Hardaway  v.  National  Surety 
Co.  160  Fed.  465,  473,  80  C.  C.  A.  283;  af- 
firmed in  211  U.  S.  652,  661,  63  U.  S.  (L.  ed.) 
321,  29  S.  Ct.  202;  Title  Guaranty,  etc.  Co.  v. 
Butcher,  203  Fed.  167,  169;  Illinois  Surety 
Co.  V.  Gallon,  211  Fed.  161,  163;  In  re  Mc- 
Garry,  240  Fed.  400,  402,  163  C.  C.  A.  326; 
Columbia  Digger  Co.  v.  Sparks,  227  Fed.  780, 
784,  142  C.  C.  A.  304;  Stearns  on  Surety- 
ship, 482. 

It  follows  that  the  Insurance  Company  is 
entitled. to  be  subrogated  to  the  right  of  the 
county.  The  decree  [477]  of  the  Circuit 
Court  is  reversed  and  a  decree  will  be  en- 
tered awarding  the  $920  to  the  Insurance 
Company. 

Reversed.    Decree  entered. 

McBride,  C.  J.,  Benson  and  Burnett,  JJ., 
concur. 


NOTE. 

RIelit  of  Surety  Who  Has  Paid  Debt 
to  be  Svbrosated  to  Riglitfl  of  Cred- 
itor as  Alfeoted  by  Faot  tbat  Surety 
Beoame  Sneb  for  Coneideratioii. 

It  seems  rarely  to  have  been  contended  that 
the  fact  that  a  surety  is  compensated  for 
becoming  surety  affects  his  right  to  be  sub- 
rogated to  the  rights  of  the  creditor  in  case 
he  pays  the  debt.  The  case  of  Lewis  v.  U.  S. 
Fidelity,  etc.  Co.  Ann.  Cas.  1913A  664,  where- 
in it  was  held  that  a  compensated  surety  is 
entitled  to  subrogation  to  the  same  extent  as 
any  other  surety,  was  said  in  the  note  thereto 
to  be  a  case  of  first  impression.  Since  that 
decision  was  rendered  the  same  conclusion 
was  reached  in  the  reported  case  and  in 
National  Surety  Co.  v.  Berggren,  326  Minn. 
188,  148  N.  W.  66.  In  the  case  last  cited 
the  court  said:  **We  wholly  fail  to  appre- 
ciate the  argument  that  attempts  to  deny  the 
right  of  subrogation  to  the  surety,  who  is 
in  the  business  of  acting  as  surety  and  re- 
ceives a  consideration  for  so  acting,  while 
granting  such  right  to  a  surety  who  is  not 
in  the  business  regularly,  or  who  may  not 
receive  a  money  consideration.  No  case  is 
called  to  our  attention  where  this  distinction 
is  attempted,  and  we  perceive  no  basis  for  it. 
Indeed  the  instances  are  numerous  where  an 
insurance  company,  that  has  been  compelled 
to  pay  a  loss  caused  by  the  wrongdoing  of 


a  third  person,  has  been  granted  the  right  of 
subrogation  to  the  claim  of  the  insured 
against  the  wrongdoer." 

The  holding  of  the  foregoing  cases  also 
finds  support  in  the  recent  case  of  U.  S.  Fidel* 
ity,  etc.  Co.  v.  Naylor,  237  Fed.  314,  151 
C.  C.  A.  20,  wherein,  in  holding  that  a  com> 
pensated  surety  was  entitled  to  enforce  con- 
tribution from  an  accommodation  surety  the 
court  said:  "The  principle  and  practice  of 
contribution  take  the  cosureties  as  they  find 
them  after  their  contracts  have  been  made,, 
and  they  are  founded  on  the  proposition  that, 
where  some  of  such  cosureties  have  paid  more 
than  their  proportion  of  the  common  liability, 
it  is  just  and  equitable  that  those  who  have 
paid  less  than  their  proportion  thereof  should 
contribute  to  the  former  sufficient  to  make 
the  proportion  paid  by  each  cosurety  just  and 
equitable.  Hence,  where  some  of  the  co- 
sureties for  a  common  debt  ,have  been  com- 
pensated, but  not  indemnified,  for  their 
suretyship,  and  others  became  cosureties  for 
the  accommodation  of  their  principals,  that 
fact  is  inunaterial,  and  the  compenaated  co- 
sureties, who  have  paid  more  than  their 
proportion  of  the  common  liability,  are  en- 
titled to  contribution  from  the  accommoda- 
tion cosureties.  U.  S.  Fidelity,  etc.  Co.  v. 
McGinnis,  147  Ky.  781,  145  S.  W.  1112,  1115; 
Frost  on  Guaranty  Insurance,  §  284;  Lewis 
V.  U.  S.  Fidelity,  etc.  Co.  144  Ky.  425,  Ann. 
Cas.  1913A  564,  138  S.  W.  305,  306 ;  Fidelity, 
etc  Co.  V.  Phillips,  235  Pa.  St.  469,  84  Atl. 
432,  434.  If  the  rule  were  otherwise  it  would 
necessarily  follow  that  an  accommodation 
cosurety  who  had  paid  more  than  his  propor- 
tion could  not  have  contribution  from  a  com- 
pensated cosurety,  for  the  inequality  sug- 
gested inheres  in  the  contracts  and  exists  in 
one  situation  as  well  as  in  the  other." 


JONES  ET  Alto 

V, 

GITT  OF  FORTIiAND. 


United  States  Supreme  Court — ^December  10, 

1917. 


246  U.  S.  217;  88  8.  Ct.   112. 


Constitutional  Iaw  —  Federal  Review 
of  State  liOgielation. 

While  the  ultimate  authority  to  determine 
the  validity  of  state  legislation  under  the 
Fourteenth  Amendment  rests  in  the  Federal 
Supreme  Court,  local  conditions  are  of  such 
varying  character  that  what  is  or  is  not  a 
public  use  in  a  particular  state,  for  which 
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money  may  be  raised  by  taxation,  is  a  matter 
respecting  which  local  authorities  have  pecul- 
iar facilities  for  securing  accurate  informa- 
tion, and  a  judgment  of  the  highest  court  of 
the  state  as  to  what  should  be  deemed  a  pub- 
lic use  is  entitled  to  the  highest  respect. 


It  is  not  the  function  of  the  Federal  Su- 
preme Court,  tinder  the  authority  of  the 
fourteenth  Amendment,  to  supervise  state 
l^slation  in  the  exercise  of  the  police  power 
beyond  protecting  against  exertions  of  such 
authority  in  the  enactment  and  enforcement 
of  laws  of  an  arbitrary  character,  having  no 
reasonable  relation  to  the  execution  of  lawful 
purposes. 

Mvnieipal    Corporations    ^   Powers    — 
Sale  of  Fuel  to  Inhabitants. 

Rev.  St.  Me.  1903,  c.  4,  §  87,  authorizing 
any  city  or  town  to  establish  and  maintain 
a  permanent  wood,  coal  and  fuel  yard  for 
the  purpose  of  selling  wood,  coal,  and  fuel  to 
its  inhabitants  at  cost,  does  not  take  the 
property  of  taxpayers  for  private  uses  in 
violation  of  the  Fourteenth  Amendment, 
especially  where  the  highest  court  of  the  state 
has  declared  such  purpose  to  be  a  public  one. 

[See  note  at  end  of  this  case.] 

Error  to  Supreme  Judicial  Court  of  Maine. 

Action  by  Henry  M.  Jones  ^  et  al.,  plain- 
tiffs, against  City  of  Portland,  defendant 
Judgment  for  defendant  by  Supreme  Judicial 
Court  of  Maine.  Plaintiffs  bring  error.  The 
facts  are  stated  in  the  opinion.     Aftirmed. 

Ehen  Winthrop  Freeman  for  plaintiffs  in 
error. 

Cwrroll  8,  Ohaplin,  Guy  H.  Sturgis  and 
Henry  P.  Frank  for  defendant  in  error. 

[220]  Day,  J.— -By  an  act  of  the  legisla- 
ture of  the  State  of  Maine  approved  March 
19,  1903,  P.  L,  1903,  c.  122;  §  87,  c,  4,  Re- 
vised Statutes  of  Maine,  1903,  it  was  provi- 
ded: 

''Any  city  or  town  may  establish  and  main- 
tain, within  its  limits,  a  permanent  wood, 
coal  and  fuel  yard,  for  the  purpose  of  selling, 
at  cost,  wood,  coal  and  fuel  to  its  inhabitants. 
The  term  'at  cost,'  as  used  herein,  shall  be 
construed  as  meaning  without  financial 
profit." 

The  City  of  Portland,  Maine,  voted  to 
establish  and  maintain  within  its  limits  a 
permanent  coal  and  fuel  yard  for  the  purposes 
of  selling  at  cost  wood,  coal  and  fuel  to  its 
inhabitants  and  that  the  money  necessary  for 
such  purposes  be  raised  by  taxation,  and  that 
the  term  "at  cost"  as  used  in  said  vote  should 
be  construed  as  meaning  without  financial 
profit.  On  February  3,  1913,  the  common 
council  of  the  city  at  a  legal  meeting  passed 
the  vote,  and  on  the  same  date  it  was  passed 
liy  the  board  of  aldermen  of  the  city,  and  on 
February  4,  1913,  the  mayor  of  the  city  ap- 


proved it,  whereupon  it  became  the  vote  of 
the  City  of  Portland.  The  city  voted  to  ap- 
propriate the  siun  of  one  thousand  dollars  to 
be  devoted  to  carrying  out  the  purposes  of 
the  vote,  and  the  appropriation  was  passed 
by  the  common  council,  the  board  of  alder- 
men, and  approved  by  the  mayor  of  the  city. 

This  suit  was  brought  by  citizens  and  tax- 
payers of  Portland  in  the  Supreme  Judicial 
Court  of  Maine  in  equity  to  enjoin  the  estab- 
lishment of  the  yard.  The  Supreme  Judicial 
Court  sustained  a  demurrer  to  the  bill,  and 
dismissed  it.  113  Maine  123.  A  writ  of 
error  brings  the  case  here  because  of  alleged 
▼iolaticm  of  rights  secured  [221]  to  the  plain- 
tiffs in  error  by  the  Fourteenth  Amendment. 
The  contention  is  that  the  establishment  of 
the  municipal  wood  yard  is  not  a  public  pur- 
pose, that  taxation  to  accomplish  that  end 
amounts  to  the  taking  of  the  property  of  the 
plaintiffs  in  error  without  due  process  of  law. 

The  decision  of  the  case'  turns  upon  the 
answer  to  the  question  whether  the  taxation 
is  for  a  public  purpose.  It  is  well  settled 
that  moneys  for  other  than  public  purposes 
cannot  be  raised  by  taxation,  and  that  exer- 
tion of  the  taxing  power  for  merely  private 
purposes  is  beyond  the  authority  of  the 
State.  Citizens'  Saving,  etc  Assoc,  v.  Topeka, 
20' Wall.  666,  22  U.  8.  (L.  ed.)  466. 

The  act  in  question  has  the  sanction  of  the 
legislative  branch  of  the  state  government, 
the  body  primarily  invested  with  authority 
to  determine  what  laws  are  required  in  the 
public  interest.  That  the  purpose  is  a  public 
one  has  been  determined  upon  full  considera-  « 
tion  by  the  Supreme  Judicial  Court  of  the 
State  upon  the  authority  of  a  previous  deci- 
sion of  that  court.  Laughlin  v.  Portland, 
111  Me.  486,  Ann.  Cas.  1916C  734,  90  Atl. 
318,  61  L.RA.(N.S.)  1143. 

The  attitude  of  this  court  towards  state 
legislation  purporting  to  be  passed  in  the 
public  interest,  and  so  declared  to  be  by  the 
decision  of  the  court  of  last  resort  of  the 
State  passing  the  act,  has  often  been  declared. 
While  the  ultimate  authority  to  determine  the 
validity  of  legislation  under  the  Fourteenth 
AmendGaaent  is  rested  in  this  court,  local 
conditions  are  of  such  varying  character  that 
what  is  or  is  not  a  public  use  in  a  particular 
State  is  manifestly  a  matter  respecting  which 
local  authority,  legislative  and  judicial,  has 
peculiar  facilities  for  securing  accurate  infor- 
mation. In  that  view  the  judgment  of  the 
highest  court  of  the  State  upon  what  should 
be  deemed  a  public  use  in  a  particular  State 
is  entitled  to  the  highest  respect.  Hairston 
V.  Danville,  etc.  R.  Co.  208  U.  S.  698,  607, 
28  S.  Ct.  331,  62  U.  S.  (L.  ed.)  637.  In 
Union  Lime  Co.- [222]  v.  Chicago,  etc.  R.  Co. 
233  U.  8.  211,  34  S.  Ct.  522,  58  U.  S.  (L.  ed.) 
924,  this  court  declared  that  a  decision  of  the 
highest  court  of  the  State  declaring  a  use  to 
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be  public  in  its  nature  would  be  accepted 
unless  clearly  not  well  founded,  citing  F»ll- 
brook  Irrigation  Dist.  v.  Bradley,  164  U.  S. 
112,  160,  17  S.  Ct.  56,  41  U.  S.  (L.  ed.)  369; 
Clark  V.  Nash,  198  U.  S.  361,  369,  25  S.  Ct. 
676,  49  U.  S.  (L.  ed.)  1085;  Strickley  v. 
Highland  Boy  Gold  Min.  Co.  200  U.  S.  627, 
531,  4  Ann.  Cas.  1174,  26  S.  Ct.  301,  50  U.  S. 
(L.  ed.)  581;  Offield  v.  New  York,  etc.  R.  Co. 
203  U.  S.  372,  377,  27  S.  Ct.  72,  51  U.  S. 
(L.  ed.)  231;  Hairston  v.  Danville,  etc.  R. 
Co.  208  U.  S.  598,  607,  13  Ann.  Cas.  1008,  28 
S.  Ct.  331,  52  U.  S.  (L.  ed.)  637.  This  doc- 
trine was  reiterated  in  O'Neill  v.  Learner, 
239  U.  S.  244,  253,  36  S.  Ct.  54,  60  U.  S. 
(L.  ed.)  249. 

In  the  case  of  Laughlin  v.  Portland,  111 
Me.  supra,  the  matter  was  fully  considered 
by  the  Supreme  Judicial  Court  of  that  State. 
After  reviewing  the  cases  which  established 
the  general  authority  of  municipalities  in  the 
interest  of  the  public  health,  convenience, 
and  welfare  to  make  provisions  for  supply- 
ing the  inhabitants  of  such  communities  with 
water,  light  and  heat  by  means  adequate  for 
that  purpose,  the  court  came  to  consider  the 
distinction  sought  to  be  made  between  the 
cases  which  sustain  the  authority  of  the 
State  to  authorize  municipal  action  for  the 
purposes  stated,  and  the  one  under  considera- 
tion, because  of  the  fact  that  in  the  instan- 
ces in  which  municipal  authority  had  been 
sustained  the  use  of  the  public  streets  and 
highways  for  mains,  poles  and  wires  in  the 
distribution  of  water,  light  and  heat  had 
been  required  under  public  authority,  where- 
as in  supplying  fuel  to  consumers,  under  the 
terms  of  the  law  in  question,  no  such  permis- 
sion was  essential,  the  court  said  (111  Me. 
486,  496 )  : 

''Let  us  look  at  the  question  from  a  prac- 
tical and  concrete  standpoint.  Can  it  make 
any  real  and  vital  difference  and  convert  a 
public  into  a  private  use  if  instead  of  burn- 
ing the  fuel  at  the  power  station  to  produce 
the  electricity,  or  at  the  central  heating  plant 
to  produce  the  heat  and  then  conducting  it 
in  the  one  case  by  wires  and  in  the  other 
by  pipes  to  the  user's  home,  the  coal 
[223]  itself  is  hauled  over  the  same  high- 
way to  the  same  point  of  distribution? 
We  fail  to  see  it.  It  is  only  a  differ- 
ent and  simpler  mode  of  distribution  and,  if 
the  Legislature  has  the  power  to  authorize 
municipalities  to  furnish  heat  to  its  inhab- 
itants 'it  can ,  do  this  by  any  appropriate 
means  which  it  may  think  expedient.*  The 
vital  and  essential  element  is  the  character 
of  the  service  rendered  and  not  the  means  by 
which  it  is  rendered.  It  Beems  illogical  to 
hold  that  a  municipality  may  relieve  its  citi- 
zens from  the  rigor  of  cold  if  it  can  reach 
them  by  pipes  or  wires  placed  under  or  above 
the  highways  but  not  if  it  can  reach  them  by 


teams  travelling  along  the  identically  same 
highway.  It  will  be  something  of  a  task  to 
convince  the  ordinarily  intelligent  citizen 
that  an  act  of  the  Legislature  authorizing 
the  former  is  constitutional  but  one  author- 
izing the  latter  is  unconstitutional  beyond  all 
rational  doubt.  For  we  must  remember  that 
we  are  considering  the  existence  of  the  power 
in  the  Legislature  which  is  the  only  question 
before  the  court  and  not  the  wisdom  of  its 
exercise  which  is  for  the  Legislature  alone.'* 

Answering  the  objection  that  sustaining  the 
act  in  question  opens  the  door  to  the  exercise 
of  municipal  authority  to  conduct  other  lines 
of  business  and  commercial  activity  to  the 
destruction  of  private  business,  the  court 
said  ( 111  Me.  500 ) : 

"But  it  is  urged,  why,  if  a  city  can  establish 
a  municipal  fuel  yard,  can  it  not  enter  upon 
any  kind  of  commercial  business, ,  and  carry 
on  a  grocery  store,  or  a  meat  market  or  a 
bakery.  The  answer  has  already  been  indi- 
cated. Such  kinds  of  business  do  not  measure 
up  to  either  of  the  accepted  tests.  When  we 
speak  of  fuel,  we  are  dealing  not  with  ordi- 
nary articles  of  merchandise  for  which  there 
may  be  many  substitutes,  but  with  an  indis- 
pensible  necessity  of  life,  and  more  than  this, 
the  commodities  mentioned  are  admittedlv 
under  present  economic  conditions  regulated 
by  competition  in  the  ordinary  channels  of 
private  [224]  business  enterprise.  Tlie 
principle  that  municipalities  can  neither  in- 
vade private  liberty  nor  encroach  upon  the 
field  of  private  enterprise  should  be  strictly 
maintained  as  it  is  one  of  the  main  founda- 
tions of  our  prosperity  and  success.  If  the 
case  at  bar  clearly  violated  that  principle  it 
would  be  our  duty  to  pronounce  the  act  un- 
constitutional, but  in  our  opinion  it  does 
not.  The  element  of  commercial  enterprise 
is  entii*ely  lacking.  The  purpose  of  the  act 
is  neither  to  embark  in  business  for  the  sake 
of  direct  profits  (the  act  provides  that  fuel 
shall  be  furnished  at  cost)  nor  for  the  sake 
of  the  indirect  gains  that  may  result  to  pur- 
chasers through  reduction  in  price  by  gov- 
ernmental competition.  It  is  simply  to  enable 
the  citizens  to  be  supplied  with  something 
which  is  a  necessity  in  its  absolute  sense  to 
the  enjoyment  of  life  and  health,  which 
could  otherwise  be  obtained  with  great  difli- 
culty  and  at  times  perhaps  not  at  all,  and 
whose  absence  would  endanger  the  community 
as  a  whole." 

Bearing  in  mind  that  it  is  not  the  function 
of  this  court  under  the  authority  of  the 
Fourteenth  Amendment  to  supervise  the  legis- 
lation of  the  States  in  the  exercise  of  the 
police  power  beyond  protecting  against  ex- 
ertions of  such  authority  in  the  enactment 
and  enforcement  of  laws  of  an  arbitrary  char- 
acter, having  no  reasonable  relation  to  the 
execution  of  lawful  purposes,  we  are  unable 
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to  BtLj  that  the  statute  now  under  considera- 
tion Tiolatee  rights  of  the  taxpayer  by  taking 
his  property  for  uaeB  which  are  private. 

The  authority  to  furnish  light  and  water 
by  means  of  municipally  owned  plants  has 
long  been  sanctioned  as  the  accomplishment 
of  a  public  purpose  justifying  taxation  with 
a  view  to  wiA^lting  provision  for  their  establish- 
ment and  operation.  The  right  of  a  nnmic- 
ipality  to  promote  the  health,  comfort  and 
convenience  of  its  inhabitants  by  the  estab- 
lishment of  a  plant  for  the  distribution  of 
natural  gaa  for  heating  purposes  was  sus- 
tained, and  we  think  properly  so,  in  Stat^  v. 
Toledo,  48  [225]  Ohio  St.  112,  26  N.  £.  1061, 
11  L.Rji.  729.  We  see  no  reason  why  the 
State  may  not,  if  it  sees  fit  to  do  so,  author- 
ize a  niimicipality  to  furnish  heat  by  such 
means  as  are  necessary  and  such  systems  as 
are  proper  for  its  distribution.  Heat  is  as 
indispensable  to  the  health  and  comfort  of 
the  people  as  is  light  or  water.  In  any  event 
we  are  not  prepared  to  say  that  when  a  State 
authorizes  a  municipality  to  tax  with  a  view 
to  providing  heat  at  cost  to  the  inhabitants 
of  the  city,  and  that  purpose  is  declared  by 
the  highest  court  of  the  State  to  be  a  public 
one,  the  property  of  a  citizen  who  is  taxed 
to  effect  such  purpose  is  taken  in  violation 
of  rights  secured  by  the  Constitution  of  the 
United  .States.  As  this  view  decides  the 
questions  open  to  consideration,  it  follows 
that  the  judgment  of  the  Supreme  Judicial 
Court  of  Maine  must  be  affirmed* 

Affirmed. 

NOTE. 

The  reported  case  holds  that  a  municipal- 
ity may  operate  a  yard  for  the  sale  of  wood 
and  coal  to  its  inhabitants  at  cost,  and  may 
raise  by  taxation  the  funds  necessary  for  the 
establishment  of  such  a  yard.  The  earlier 
cases  discussing  the  power  of  a  municipality 
to  engage  in  the  business  of  furnishing  fuel 
to  its  inhabitants  are  reviewed  in  the  note  to 
Laughlin  v,  Portland,  Ann.  Cas.  19160  784. 
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Hoadelde  —  Evidenee  SnfBeient. 

In  a  prosecution  for  murder,  the  evidence 
reviewed  and  held  sufficient  to  sustain  the 
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conviction  with  imprisonment  for  life  as  the 
punishment. 

Dyii&K    Declarations   —   Necessity   that 
Expectation  of  Death  Be  Stated. 

The  rule  is  universal  that  before  dying 
declarations  can  be  admitted  in  evidence  it 
must  appear  that  they  were  made  under  a 
sense  ot  impending  death,  but  it  is  not  essen- 
tial that  the  declarant  state  that  they  are  so 
made.  It  is  sufficient  if  it  satisfactorily  ap- 
pears in  any  manner  that  they  were  made 
imder  that  sanction. 

Manner  of  Mahlng  —  Signs  and  Ges- 
tures. 

Dying  declarations  may  be  made  by  signs 
as  well  as  by  words,  and  where  the  declarant 
is  in  a  dying  condition,  and  so  injured  as  to 
be  unable  to  speak,  the  lact  that  in  response 
to  questions  her  answers  were  indicated  by 
nodding  and  shaking  her  head,  and  pointing 
her  finger,  forms  no  objection  to  the  compe- 
tency and  admissibility  of  such  declarations. 

Bes  Gestae  —  Statement  of  Victim  of 
Homicide* 

Declarations  by  a  person  whose  throat  was 
cut,  and  windpipe  severed,  and  therefore 
speechless,  made  by  signs  in  the  presence  of 
the  defendant  a  few  minutes  after  the  wound 
was  inflicted  under  circumstances  that  ex- 
cluded the  presumption  that  they  were  the 
result  of  premeditation  and  design  are  admis- 
sible as  a  part  of  the  res  gestae. 

Trial    —    Neeessity    of    Eneeption    to 
Instruction. 

Instructions  given  by  the  court  and  not  ex- 
cepted to  by  the  defendant  at  the  trial  or 
before  the  trial  court,  will  not  be  reviewed  on 
appeal,  unless  fundamental  error  is  apparent. 

Jury  —  Disclosure  of  State   of  Delib- 
erations. 

The  mere  fact  that  in  response  to  an  in- 
quiry of  the  court  as  to  how  the  jury  stood 
numerically,  the  foreman  answered:  '^Eight 
for  conviction  and  four — "  is  no  ground  for 
a  new  trial,  where  it  does  not  appear  that  the 
defendant  was  prejudiced  by  such  misconduct. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Oourt,  Washington 
county:  Hudson,  Judge. 

Criminal  action.  Jeff  Poling  convicted  of 
murder  and  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

ffarry  E,  Price  for  plaintiff  in  error. 
S.  P,  Freeling  and  R,  MoMilUm  for  defend- 
ant in  error. 

[28]  DoYi*,  P.J. — ^The  plaintiff  in  error, 
Jeff  Poling,  was  convicted  of  the  murder  of 
his  wife  and  in  pursuance  of  the  verdict  of 
the  jury,  he  was  sentenced  to  imprisonment  in 
the  penitentiary  for  life,  at  hard  labor.  From 
the  judgment,  he  appeals. 

We  shall  first  consider  the  assignment  of 
error  that  the  evidence  was  insu/Scient  to 
sustain  the  verdict.    As  this  is  the  only  sub- 
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stantial  question  raised  on  this  appeal,  we 
will  state  the  evidence  in  some  detail.  It 
appears  that  the  defendant,  Jeff  Poling,  and 
the  deceased,  Sarah  Poling,  sometimes  called 
"Emma,"  had  been  married  about  sixteen 
years.  Their  home  was  in  Bartlesville,  on 
West  Third  street,  being  that  part  of  the 
city  that  is  commonly  known  as  Smeltertown. 
The  west  half  of  the  building  was  used  for 
a  restaurant;  the  east  half,  used  as  a  living 
room,  had  a  front  door  on  the  north  and  a 
side  door  on  the  east.  It  further  appears 
that  they  had  some  family  trouble,  and  about 
a  week  before  the  tragedy,  Mrs.  Poling  had 
left  home  and  was  living  with  her  step-son 
on  the  same  street.  On  July  11,  1913,  about 
ten  o'clock  in  the  forenoon,  the  defendant 
was  standing  in  front  of  his  restaurant,  talk- 
ing with  some  other  men;  the  deceased  was 
walking  along  on  the  other  side  of  the  street, 
and  he  called  to  her  to  come  over  to  the 
house,  and  she  crossed  the  street,  and  after 
talking  a  few  minutes  they  went  into  the 
living  room,  through  the  east  door.  Soon 
after,  the  deceased  rushed  out  with  her 
throat  cut  from  ear  to  ear.  She  was  helped 
back  into  the  house  and  placed  on  a  bed. 

Dr.  Smith  testified  that  he  was  passing 
nearby  and  was  called  to  attend  Mrs.  Poling, 
and  found  two  or  three  persons  holding  her 
in  a  sitting  position  on  the  bed;  that  he 
found  the  muscles  of  the  neck  and  both  arter- 
ies and  veins  severed,  and  the  trachea  or 
windpipe  was  completely  severed ;  that  it  was 
a  straight  cut,  and  it  appeared  that  the  in- 
strument used  came  out  on  the  right  side 
of  the  neck. 

Ralph  Berry  testified  that  he  had  known 
the  Polings  several  years;  that  their  place 
was  next  door  to  his  place,  with  an  alley-way 
[29]  of  seven  or  eight  feet  between;  that 
about  fourteen  feet  back,  there  T^as  a  door  on 
the  east  side  of  the  Poling  building;  that 
about  half-past  ten  that  morning,  he  had 
stepped  out  of  his  place  and  was  sitting 
between  the  buildings, ,  and  heard  the  defend- 
ant call  to  the  deceased,  who  was  across  the 
street,  and  she  came  across  and  they  all 
talked  for  a  few  minutes.  Poling  said: 
"Ralph,  she  won't  live  with  me  any  more; 
she  don't  care  nothing  for  me,"  and  I  said 
to  him:  "I  don't  think  it  is  that,  Jeff;  she 
thinks  enough  of  you,  but  just  can't  put  up 
with  your  ways,"  and  she  said  a  word  or 
two,  and  said  that  he  had  been  threatening 
to  kill  himself;  they  then  entered  their  home 
through  the  east  door;  that  three  or  four 
minutes  later,  he  heard  a  Btruggle  or  scuffle 
inside,  and  the  defendant  opened  the  door 
and  called  him,  saying  that  his  wife  had  cut 
her  throat.  Just  then  she  came  out  the  door 
and  walked  to  the  sidewalk.  Witness  called 
Mrs.  Ida  Grose;  that  he  tried  to  open  the 
front  door  and  found  it  locked;  he  then  ran 


in  the  side  door  and  opened  it  from  the  in- 
side, and  they  carried  her  in  the  front  door, 
and  he  left  to  call  a  doctor. 

Ernest  Clarady  testified  that  he  was  a 
deputy  constable,  and  was  standing  on  the 
street  when  Mrs.  Poling  came  out;  and  heard 
Poling  say  that  his  wife  had  cut  her  throat; 
that  he  took  her  left  arm  and  the  defendant 
took  her  right  arm,  and  they  helped  her  into 
the  house  and  placed  her  on  the  side  of  the 
bed;  that  Mrs.  Grose  was  present.  Hia  fur- 
ther testimony,  as  shown  by.  the  transcript, 
is  as  follows: 

"Q.  Did  you  hear  any  conversation  between 
Mrs.  Grose  and  Mrs.  Poling? 

Mr.  Price:  Objected  to  as  incompetent  and 
immaterial,  and  no  foundation  laid  for  a 
dying  declaration. 

"Mr.  Donahue:  The  defendant  was  there, 
present,  if  the  court  please. 

"The  Court:  You  had  better  ask  him;  he 
has  not  testified  he  was  there. 

"Q.  Did  you  hear  any  conversation  between 
Mrs.  Grose  and  Mrs.  Poling  in  the  presence 
of  the  defendant  there?    A.  Yes,  sir. 

"Q.  You  may  state  what  that  conversation 
was  ?  A.  Mrs.  Grose  asked  the  woman  if  she 
did  it;  of  course,  she  could  not  say  anything, 
and  I  didn't  look  at  her  myself  only  when  I 
would  talk  [80]  to  her  myself.  I  asked  her 
twice  if  she  did  it,  and  she  shook  her  head 
that  way  (indicating). 

Q.  She  shook  her  head  up  and  down,  or 
from  side  to  side,  which?    A.  Side  to  side. 

"Q.  Did  you  have  any  conversation  with 
the  deceased,  Sarah  Poling,  in  the  presence 
of  the  defendant,  Jeff  Poling?    A.  Yes,  sir. 

"Q.  Just  tell  what  that  conversation  was? 
A.  I  never  a^ed  her  anything  only  if  she 
done  that  herself. 

"Q.  What  did  you  say  to  her?  Just  tell 
the  jury  now  your  exact  words  as  near  as 
you  can — ^what  she  said  in  reply  and  what 
she  did?  A.  I  says  'Lady,  did  you  do  this 
yourself?,'  and  she  shook  her  head,  that  way. 
I  asked  her  the  question  twice. 

"Q.  Was  she  sitting  up  or  lying  down 
when  you  asked  her  the  question?  A.  She 
was  sitting  up." 

He  further  testified  that  when  he  went  in, 
he  saw  the  razor  lying  on  the  floor,  and  that 
it  had  blood  on  it. 

E.  V.  Anthony  testified  that  he  lived  at 
Smeltertown,  and  about  eleven  o'clock  that 
morning  saw  Jeff  and  Mrs.  Poling  and  Mr. 
Berry  sitting  between  their  buildings;  that 
he  went  into  Berry's  place,  staying  there  ten 
or  fifteen  minutes  and  when  he  came  out  the 
side  door  was  open  and  he  saw  Jeff  Poling 
and  Mrs.  Poling  sitting  on  their  bed,  and 
Jeff  Poling  rose  up  and  closed  the  door. 
Mr.  Berry  was  sitting  in  the  alley,  and  he  sat 
down  and  was  talking  with  him,  when  he 
heard  a  scuffle  or  struggle  in  the  east  room 
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of  the  Poling  place  and  Jeff  Poling  opened  the 
door  and  called  to  Mr.  Berry  that  his  wife 
had  cut  her  throat,  and  Mrs.  Poling  stepped 
oat  the  door  and  walked  out  in  front  and 
Jeff  followed  her. 

Cy  Smith  testified  that  he  waB  in  a  shoe 
shop,  about  fifty  or  sixty  yards  east  of  Pol- 
log's  restaurant  that  morning  between  nine 
and  ten  o'clock,  and  John  Ebbs  and  Jeff  Pol- 
ing were  there  at  that  time.  Poling  was  sit- 
ting in  the  door  with  his  feet  on  the  outside 
and  Ebbs  and  witness  were  on  the  inside. 
While  they  were  talking,  Mrs.  Poling  went 
by,  crossing  the  street,  and  the  defendant 
said  she  was  going  over  to  telephone  for  a 
job.    He  further  testified: 

*'Q.  What  else  did  he  sayf  A.  WeU,  he 
said  she  was  going  to  telephone  for  a  job 
and  if  she  got  a  job,  he  was  going  to  tell 
them  it  was  his  wife  and  if  they  gave  her 
work  he  would  kill  [81]  them;  that  was  all 
he  said  there,  and  when  she  came  out  from 
there,  she  went  up  between  my  son's  house 
and  the  next  house,  and  he  said  she  was 
going  up  to  his  broUier's,  and  said  he  was 
going  to  have  a  talk  with  her  and  he  left. 

"Q.  Did  you  see  him  or  her,  later  that 
morning?    A.  Yes,  sir. 

"Q.  Well,  what  was  it,  if  anything,  that 
attracted  your  attention  to  them?  A.  Well, 
I  was  sitting  in  about  the  same  place  and  I 
looked  out  and  seen  jK>meone  crossing  the 
street,  and  I  heard  him  holler  and  I  went  on 
up. 

"Q.  Bid  you  hear  what  he  said?  A.  He 
called  Arthur,  his  son. 

"Q.  Then  what  did  you  do?  A.  I  went  up 
there. 

"Q.  And  when  you  got  up  there,  what  did 
you  find?  A.  When  I  got  up  there,  they  had 
her  in  the  house  and  she  was  sitting  on  the 
bed. 

"Q.  Who  else,  if  anyone,  were  present  at 
that  time?  A.  I  don't  know  hardily;  I  saw 
Art  Poling  in  there.  There  was  seyeral  in 
there. 

"Q.  Do  you  know  Mrs.  Grose?    A.  Yes,  sir. 

"Q.  Did  you  see  her  there  at  that  time? 
A -Yes,  sir. 

"Q.  Did  you  have  any  oonyersation  with 
Mrs.  Poling  there?    A.  I  did,  on  the  inside. 

''Q.  Just  state  what  that  conversation  was? 
(No  answer). 

"Q.  Was  the  defendant  present?  A.  Yes, 
sir. 

"Q.*  Just  state  what  that  conversation  was  ? 
A  Well,  I  heard  some  woman  ask — ^at  least 
I  took  it  to  be  a  woman — if  she  cut  her 
throat,  and  I  looked  at  her  when  they  asked 
her  thaty  and  she  shook  her  head  'no.' " 

John  Ebbs  testified  that  he  was  sitting 
with  Cy  Smith  and  Jeff  Poling  at  the  shoe 
shop  when  Mrs.  Poling  passed,  and  the  de- 
fendant said  something  about  her  going  to 


get  a  job  of  some  kind  up  town,  and  "He  said 
that  was  his  wife,  and  he  didn't  want  her  to 
work  for  no  one,  and  he  would  not  allow  her 
to  work  for  no  one;  and  he  said  he  would 
not  allow  no  man  to  employ  her;  that  he 
would  give  him  trouble."  And  "I  believe  he 
said  he  was  going  to  have  a  talk  with  her  that 
morning  or  that  afternoon." 

Thelma  Jones  testified  that  she  worked  for 
the  Polings  in  their  restaurant  about  three 
weeks,  but  had  quit  work  about  two  weeks 
before  Mrs.  Poling's  death;  that  the  Polings 
quarreled  and  had  [82]  trouble,  and  in  one 
of  their  quarrels  she  heard  the  defendant  say 
to  Mrs.  Poling  "You  keep  on  until  I  will  have 
to  kill  you." 

Mrs.  Ida  Grose  testified  that  she  lived  in 
West  Bartlesville,  just  across  the  street  from 
the  Polings,  and  heard  Mr.  Poling  hollow, 
and  went  over  there.  That  Mr.  Clarady  and 
Arthur  Poling  were  in  there,  and  that  she 
had  a  conversation  with  Mrs.  Poling.  She 
further  testified  as  follows: 

"Q.  What  was  this  conversation  about  that 
you  had  with  her?  A.  I  asked  her  if  she 
done  it — did  it;  asked  her  if  she  done  that. 

"Q.  Mrs.  Grose,  just  state  to  the  jury  what 
you  said  to  her  and  what  she  said  or  did  in 
answer  to  your  question?  A.  Well,  I  asked 
her  if  she  done  it;  I  put  my  hand  on  her 
riioulder,  and  I  says  'Emma,  did  you  do  this?' 
and  she  raised  her  eyes  to  mine  and  shook 
her  head,  and  I  said  'Who  did  do  it?' 

"Q.  Just  state  as  nearly  as  you  can  recol- 
lect the  exact  language  that  was  used,  both 
by  you,  and  what  she  did  ?  A.  I  said  'Emma, 
did  you  do  this?'  and  she  shook  her  head  that 
she  didn't,  and  I  said  'Who  did  it?'  and 
she  turned  her  head  towards  Mr.  Poling  and 
pointed  her  finger  like  that,  and  I  says 
'Emma,  did  he  do  it?'  and  she  nods  her  head 
that  he  did. 

"Q.  Where  was  she  at  the  time  this  conver- 
sation took  place?  A.  She  was  sitting  on  the 
foot  of  the  bed. 

"Q.  Was  she  sitting  up  or  lying  down? 
A.  Sitting  up. 

"Q.  Where  was  Jeff  Poling  with  reference 
to  her  ?    A.  He  was  at  the  foot  of  the  bed. 

"Q.  You  say  she  turned  and  pointed  to 
him?  A.  Yes,  sir,  she  turned  her  head  and 
pointed  to  Mr.  Poling. 

"Q.  Did  she  turn  and  point  her  finger 
directly  at  the  defendant,  Jeff  Poling? 
A.  She  did. 

"Q.  Did  she  appear  to  imderstand  your 
question?    A.  She  did. 

"Q.  Did  she  appear  to  be  conscious  and 
understand  what  you  said?    A.  Yes,  sir. 

"Q.  Is  that  all  of  the  conversation? 
A.  That  is  all  of  the  tonversation. 

"Q.  Did  she  sit  up  after  she  had  pointed  to 
her  husband  and  said  he  did  it — did  she 
remain  sitting?    A.  Yes,  sir,  she  was  sitting." 
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For  the  defense,  Arthur  Poling  testified 
that  he  was  the  defendant's  son,  and  the 
deceased  was  his  stepmother;  that  he 
[33]  lived  in  the  same  block,  and  hearing 
that  something  was  happening  at  his  father's, 
he  ran  that  way;  that  Mrs.  Grose  followed 
him  into  the  room;  that  when  he  went  in,  he 
asked  the  deceased  if  she  did  this,  but  noticed 
before  he  asked  the  question  that  her  head 
was  moving  from  side  to  side;  that  he  also 
asked  her  if  his  father  did  it,  and  her  head 
continued  to  move  in  the  same  direction. 

Testifying  in  his  own  behalf,  the  defendant 
stated  that  "My  wife  killed  herself."  He  was 
then  asked: 

"Q.  Well,  now  just  tell  what  took  place? 
A.  Well,  my  wife  was  Bitting  on  the  bed.  I 
and  my  wife  was  talking  to  Mr.  Berry.  She 
was  not  staying  at  home.  She  was  staying 
at  my  son's  house,  and  she  come  over  and  set 
outside  and  talked  a  little  bit,  and  then  we 
went  inside,  and  I  told  her  I  was  going  to 
start  business  again  and  she  says,  I  don't 
want  you  to  run  that  business.  Well  then,  I 
says,  I  will  have  to  go  to  work.  Yes,  she  says, 
you  will  have  to  go  to  work  if  you  live  with 
me,  and  she  says,  I  don't  think  I  will  live 
with  anybody.  Oh,  I  says,  you  are  just  a 
joking  and  I  am  going  to  get  ready  and  go 
to  town,  I  will  quarrel  with  you  some  other 
time  about  this,  and  I  went  to  the  dressy 
drawer  and  got  my  razor  and  told  her  I  was 
going  to  shave,  and  she  would  keep  quarrel^ 
ing,  and  I  says  I  would  rather  be  dead  than 
alive,  I  have  a  notion  to  take  this  razor  and 
cut  my  head  off,  and  I  started  to  the  kitchen 
to  make  my  lather,  and  she  says,  you  sit 
down  on  the  bed  by  the  side  of  me,  and  I  set 
down.  I  had  the  razor  in  my  left  hand,  shut 
up.  She  says,  you  go  and  make  the  lather 
and  I  will  shave  you.  I  thought  she  was  in 
a  good  humor,  and  she  lay  across  the  bed 
and  cut  her  throat.  I  was  sitting  this  way, 
and  X  looked  back  and  seen  she  had  cut  her 
throat,  and  I  run  out  the  north  door  some 
ten  or  tewlve  feet  and  stopped,  she  followed 
and  put  her  hands  on  the  door  this  way,  and 
stepped  out  something  like  that.  I  had  hol- 
lered for  help  three  or  four  times,  and  by 
that  time  Mr.  Berry  come  out  of  his  house 
and  this  Mr.  Claraday  was  coming.  Berry 
says  Poling  take  Mrs.  Poling  in  the  house, 
and  we  took  her  in  the  house  and  set  her  on 
the  bed,  and  my  son  came  in  next  and  the 
razor  was  laying  down  some  three  or  four 
feet  away  from  the  bed,  aside  from  the  bed, 
and  he  picked  that  razor  up  and  I  says  don't 
let  them  get  away  with  the  razor,  or  throw 
it  away  or  something,  I  don't  know  what  I 
did  say.  I  says  keep  that  razor.  I  don't 
know  what  happened  after  that;  they  took 
me  to  the  front  end  of  the  house  and  set  me 
down  until  I  could  come  to  myself. 
[34]  Well  I  had  got  up  off  the  chair  and  laid 
down  on  the  cot,  and  the  next  I  recollect 


there  was  a  man  coming  to  me,  he  told  me  it 
was  the  coimty  attorney,  and  wanted  to  kno^ 
how  she  had  killed  herself,  and  I  said  I  had 
given  her  the  razor,  and  they  arrested  me 
and  brought  me  down  and  locked  me  up.  She 
has  often  threatened  to  kill  herself,  some 
four  or  five  different  times,  threatened  to  kill 
herself  at  Pittsburgh;  threatened  to  kill  her- 
self at  Caney.  It  seems  like  eveiy  time  she 
said  that,  nobody  was  aroimd. 

''The  Court:  Never  mind.  You  had  better 
wait  until  your  counsel  asks  the  questions. 
He  is  asking  now  about  the  occurrences  on 
that  morning.     Proceed  Mr.  Price. 

Q.  Were  you  living  with  your  wife  at  th&t 
time?    A.  I^o,  sir. 

"Q.  Did  you  see  Mrs.  Grose  there  that 
day?    A.  Yes,  sir. 

Q.  Where  were  you  when  she  was  talking 
to  your  wife?  A.  I  was  standing  by  the  foot 
of  the  bed. 

"Q.  Did  your  wife  point  her  finger  at  youT 
A.  No,  sir. 

"Q.  At  any  time?    A.  No,  sir. 

"Q.  How  long  after  Mrs.  Qrose  left  was  it 
that  your  wife  died?  A.  Well,  she  died 
pretty  near  immediately  after  we  set  her  on 
the  bed,  a  couple  of  minutes,  I  guess. 

"Q.  Mrs.  Grose  was  there  when  they  set 
h^  on  the  bed?    A.  No,  sir. 

"Q.  When  did  Mrs.  Grose  get  there? 
A.  She  came  there  after  we  set  her  on  the 
bed. 

"Q.  She  came  after  you  set  her  on  the 
bed?    A.  Yes,  sir. 

"Q.  How  long  did  she  sit  on  the  bed? 
A.  Before  she  died? 

"Q.  Yes  ?    A.  I  expect  two  or  three  minutes. 

''Q.  Yes,  and  how  long  was  it  afterwards 
that  Mrs.  Grose  came  in,  after  you  set  her 
on  the  bed  ?  A.  Well,  she  come  in  right  away 
after  we  set  her  down  on  the  bed. 

"Q.  What — how  was  your  wife  acting,  what 
was  she  doing  when  she  was  sitting  on  the 
bed?    A.  After  this  happened? 

"Q.  Yes?  A.  Why,  she  was  sitting  in  this 
kind  of  a  manner,  with  her  head  swung  down 
this  way. 

''Q.  And  kept  turning  her  head?  A.  Yes, 
sir,  in  this  manner  (indicating). 

"Q.  What  were  you  doing  with  the  razor? 
A.  I  was  going  to  shave. 

"Q.  Why  didn't  you?  A.  Why  didnt  I 
shave? 

"Q.  Yes.  A.  Why,  she  said,  'Give  me  the 
razor.' 

[35]  ''Q.  With  which  hand  did  she  cut  her 
throat?    A.  This  hand  (indicating  right). 

''Q.  How  did  she  do  it?  A.  I  could  not 
say;  I  did  not  see  her  make  the  lidc;  she 
had  the  razor  in  this  hand;  she  reached  over 
and  took  the  razor  out  of  my  left  hand,  and 
dropped  it  by  the  side  of  her  and  I  looked 
around  that  way,  and  she  lay  back  on  the 
bed." 
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We  think  we  hare  stated  substantially  all 
the  material  evidence,  and  stated  it  as  favor- 
able to  the  defendant  as  possible.    While  the 
evidence  in  the  case  may  not  be  regarded  as 
conclusive,  the  case  was  clearly  for  the  jury, 
and  it  does  not  appear  that  the  jury  were 
influenced  by  considerations  other  than  the 
evidence.     Considering  the  character  of  the 
relations  existing  between  the  defendant  and 
his  wife,  evidence  of  which  was  properly  ad- 
mitted, and  considering  the  statements  which 
the  witnesses  for  the  state  testify  were  made 
by  the  defendant  in  their  presence,  almost 
immediately  before  the  tragedy,  and  consider- 
ing especially  the  fact  that  his  wife  had  left 
him  and  had  avoided  him  for  several  days, 
and  that  the  defendant  had  called  her  from 
the  street,  and  considering  his  conduct  at  the 
time,  and  the  fact  that  he  expressed  no  sor- 
row or  regret,  it  is  obvious  that  the  verdict 
of  the  jury  is  supported  by  the  evidence.  The 
credibility  of  witnesses  and  the  weight  to  be 
given   their   testimony   are  matters   for   the 
determination  of  the  jury,  and  in  weighing 
the  evidence  the  jurors  must  be  satisfied  be- 
yond a  reasonable  doubt  that  it  establishes 
the  guilt  of  the  defendant.     Evidently  the 
defendant's  account  of  the  tragedy  did  not 
raise  in  the  minds  of  the  jury  a  reasonable 
doubt  of  his  guilt. 

Counsel  for  plaintiff  in  error  contends  that 
"The  dying  declarations  oi  the  deceased  were 
not  admissible,  for  the  reason  that  no  suffi- 
cient foundation  had  been  laid;  that  it  did 
not  appear  that  they  were  made  under  the 
flense  of  impending  death;  that  if  she  did 
know  or  think  she  was  going  to  die,  her  ac- 
tions could  have  been  construed  in  several 
different  ways;  that  the  deceased  could  have 
spoken  if  she  had  the  inclination  or  mind  to 
do  so;  that  if  she  was  mentally  incapable  of 
speech,  she  was  incapable  [36]  of  nodding  or 
shaking  her  head  or  pointing  her  finger  with 
any  degree  of  intelligence." 

The  rule  is  universal  that  before  dying 
declarations  can  be  admitted  in  evidence  it 
must  appear  that  they  were  made  under  a 
aense  of  impending  death,  but  it  is  not  neces- 
sary that  the  person  making  them  state  at 
the  time  that  they  are  so  made,  as  that  fact 
may  be  proved,  not  only  by  what  the  declar- 
ant said,  but  by  his  condition,  by  the  nature 
and  extent  of  his  wounds,  or  from  his  conduct 
or  other  circumstances  of  the  case. 

Mr.  Greenlean  says,  section  158 : 

"It  is  enough  if  it  satisfactorily  appears, 
in  any  mode,  that  they  were  made  under  that 
sanction;  whether  it  be  directly  proven  by 
the  express  language  of  the  declarant,  or  be 
inferred  from  his  evident  danger." 

The  rule  is  stated  by  this  court  in  Morris 
T.  State,  6  Okla.  Crim.  29,  115  Pac.  1030, 
and  followed  in  Addington  v.  State,  8  Okla, 
Crim.  703,  130  Pac.  311,  as  follows: 


"It  is  essential  to  the  admissibility  of  dying 
declarations,  and  is  a  preliminary  fact  to  be 
proved  by  the  prosecution,  that  they  were 
made  under  a  sense  of  impending  death.  This 
may  be  made  to  appear  from  what  the  injured 
person  said,  or  where,  from  the  nature  and 
extent  of  his  injuries,  it  is  evident  that  he 
must  have  known  that  he  could  not  survive. 
It  is  sufficient  if  it  satisfactorily  appears  that 
they  were  made  under  the  sense  of  impending 
death,  whether  it  be  directly  proven  by  the 
express  language  of  the  declaiant,  or  be  in- 
ferred from  his  evident  danger,  or  the  opin- 
iiins  of  the  medical  attendauts,  stated  to  him, 
or  froaa  otiier  circumstances  of  the  case,  such 
as  the  length  of  time  elapsing  between  the 
making  of  the  declarations  and  his  death, 
and  the  fact  that  the  declarant  was  so  weak 
that  he  could  not  sign  his  name  and  so 
affixed  his  mark,  all  of  which  are  resorted  * 
to  in  order  to  ascertain  the  state  of  declar- 
ant's mind." 

The  deceased  only  lived  a  few  minutes 
after  the  wounds  were  inflicted  and  was 
dying  when  the  declarations  were  made.  It 
appears  that  she  still  retained  the  mental 
qualifications  to  realize  her  condition  and 
to  comprehend  the  questions  asked,  and  the 
purpose  and  effect  of  her  answers.  Her 
wind-pipe  was  entirely  severed,  consequently 
she  w^as  speechless.  The  fact  that  the  de- 
ceased could  not  speak,  and  that  in  response 
to  questions  her  [37]  answers  were  con- 
veyed by  nodding  and  shaking  her  head,  and 
pointing  her  finger,  forms  no  objection  to  the 
admissibility  of  the  declarations,  and  the  dec- 
larations, although  communicated  by  signs 
instead  of  words,  were  competent,  and  the 
foundation  for  the  admission  of  the  same 
was  sufficient  under  the  authorities. 

It  would  seem  however,  that  these  declara- 
tions were  admitted  by  the  court  and  very 
properly  so,  as  a  part  of  the  res  gestae. 
Evidently  they  were  made  at  a  time  and 
place  and  under  circumstances  which  effect- 
ually excluded  the  presumption  that  they 
were  the  result  of  premeditation  and  design 
and  were  therefore  admissible  as  a  part 
of  .the  res  gestae.  Tried  by  either  of  these 
tests  the  declarations  were  competent  and 
admissible.  It  also  appears  that  the  defend- 
ant w^as  present  and  no  denial  was  made 
by  him  at  the  time,  and  one  at  least  of  the 
declarations  was  admissible  upon  the  theory 
that  it  was  a  direct  accusation  of  the  com- 
mission of  the  crime  made  by  the  deceased 
in  his  presence,  and  his  failure  to  deny  or 
to  explain  such  accusation  at  the  time  was 
in  the  nature  of  an  admission,  against  in- 
terest. 

It  is  also  urged  that  the  court  erred  in 
defining  a  reasonable  doubt.  There  was  no 
specific  or  general  objection  made,  or  excep- 
tion taken  to  any  of  the  instructifws  given 
by  the  court.    We  cannot  consider  questions 
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relating  to  instructions  that  were  not  raised 
as  authorized  by  the  statute,  or  by  the  prac- 
tice of  the  courts,  because  if  there  was  error, 
it  was  in  effect  waived.  However,  owing 
to  the  gravity  of  the  crime  charged  we 
have  carefully  examined  the  instructions  and 
find  that  they  are  remarkably  free  from 
error  and  are  as  favorable  to  the  defendant 
as  he  had  any  right  to  demand  or  expect. 
The  remaining  assignment  is  in  respect 
to  alleged  misconduct  of  the  jury.  It  appears 
from  the  record  that  while  the  jury  were 
deliberating  upon  their  verdict  they  were 
returned  into  court  and  the  following  prlo- 
ceedings  were  had: 

"The  Court;  Without  stating  which  way 
you  stand  for  conviction  or  acquittal,  just 
state  in  numbers  how  do  you  stand? 
A.     Eight  for  conviction  and  four — 

[38]  'The  Court:  I  am  not  asking  you 
to  state  how  you  stand  for  conviction  or 
acquittal,  just  how  you  stand  in  number 
is  what  I  want  to  know  ?  A.  Eight  to  four." 
Thereupon  the  court  directed  the  jury 
to  retire  in  charge  of  the  bailiff  for  further 
deliberation. 

Counsel  contend  that  the  first  answer  of 
the  juror  in  response  to  the  inquiry  of  the 
court  was  in  violation  of  that  part  of  sec- 
tion  6005   Rev.   Laws,   providing  that: 

"The  officer  having  them  under  his  charge 
shall  not  suffer  any  communication  to  be 
made  to  them,  or  make  any  himself,  except 
to  ask  them  if  they  are  agreed  upon  their 
verdict,  unless  by  order  of  the  court;  and 
he  shall  not,  before  their  verdict  is  rendered, 
communicate  to  any  person  the  state  of  their 
deliberations,  or  the  verdict  agreed  upon." 
Li  that  this  provision  applies  to  any  mem* 
ber  of  the  jury  as  well  as  the  officer  having 
them  in  charge. 

The  contenticm  made  is  witiiout  merit. 
Evidently  the  answer  of  the  juror  was  a 
mere  inadvertence,  and  the  statute  quoted 
could  have  no  application  whatever.  To 
constitute  error  it  must  appear  that  the 
defendant  was  prejudiced  by  the  answer  of 
the  juror,  or  that  the  action  of  the  court 
was  such  as  would  tend  to  coerce  the  jury 
in  arriving  at  a  verdict.  The  defendant  and 
his  counsel  were  present  at  the  time.  No 
objection  was  made  or  exception  taken  to 
the  proceedings  had,  and  it  is  not  claimed 
that  the  court  said  anything  that  in  any 
way  would  tend  to  influence  the  jury  to 
return  the  verdict  that  was  rendered. 

A  careful  examination  of  the  whole  case 
and  giving  due  weight  to  every  consideration 
urged  by  counsel  for  the  defendant,  satisfies 
our  minds  that  the  plaintiff  in  error  was  fair- 
ly tried  and  properly  convicted. 

The  judgment  appealed  from  is  therefore 
affirmed. 
Furman  and  Armstrong,  JJ.,  concur. 


NOTE. 

Biseloanre  by  Juror  before  Verdict  of 
Facts  Respectias  Verdict  or  State  of 
DeUberatioaa  as  Prejudicial  Error. 

The  mere  fact  that  a  juror  discloses,  before 
the  verdict  is  announced  in  open  court,  what 
the   verdict   is   or  will  be   is   not   sufficient 
ground  for  the  granting  of  a  new  trial.    In- 
gersoll  V.  Truebody,  40  Cal.  603;  Nichols  v. 
Bronson,  2  Day    (Conn.)    211;    Harrison  t. 
Price,  22  Ind.  165;  McCarthy  v.  Kitchen,  59 
Ind.  500;  Louisville,  etc.  R.  Co.  v.  Hendricks, 
128  Ind.  462,  28  N.  E.  68;  Sanders  v.  State, 
2  la.  230;  Stockwell  v.  The  Chicago,  etc.  It- 
Co.  43  la.  470 ;  Hyde  v.  Lookabill,  66  la.  463, 
23  N.  W.  920;  Drake  v.  Drake,  107  Ky.  32, 
62  S.  W.  846;  Wiest  v.  Luyendyk,  73  Mich. 
661,  41  N.  W.  839;  James  v.  State,  55  Miss. 
67,  30  Am.  Rep.  496;   State  v.  Bird,  1  Mo. 
318;  Fowler  v.  Tuttle,  24  N.  H.  9;  Fash  ▼. 
Byrnes,  14  Abb.  Pr.    (N.  Y.)    12;    State  ▼. 
Bryant,  21  Vt.  479;  Clement  v.  Spear,  66  Vt. 
401;   Busbee  v.  Wright,  1  Pin.    (Wis.)    104. 
Compare  Orcutt  v.  Carpenter,  1  Tyler  (Vt.) 
260,  4  Am.  Dec  722.     And  see  the  reported 
case. 

In  Louisville,  etc.  R.  Co.  v.  Hendricks, 
supra,  it  appeared  that  after  the  jury  had 
been  out  for  several  hours  they  sent  to  the 
trial  judge  the  following  notice:  "The  jury- 
stand  eleven  to  one.  We  have  stood  that  way- 
all  night.  No  hope  of  a  verdict."  On  receiv- 
ing this  note  the  court  showed  it  to  the  plain- 
tiff's attorney.  It  was  held  that  this  mis- 
conduct on  the  part  of  the  jury  did  not 
entitle  the  defendant  to  a  new  trial. 

In  Fowler  v.  Tuttle,  24  N.  H.  9,  it  appeared 
that  the  jury  agreed  on  a  verdict  and  then 
went  home.     On  the  following  day  the  jury 
returned    into   court   and   before    delivering 
their  sealed  verdict  to  the  judge  one  of  the 
jurors  told  his  brother  that  the  verdict  was 
for  the  plaintiff.     It  was  held  that  the  de- 
fendant  was  not  prejudiced  by  this  miscon- 
duct.    The  court  said:     "The  reply  of  the 
juror  to  the  inquiries  of  his  brother  as  to 
the  result  of  the  trial,  had  before  him  on  the 
previous  day,  could  of  itself  work  no  preju- 
dice to  the  defendant,  nor  does  it  indicate 
any  bias  in  favor  of  the  plaintiff  o;  defend- 
ant in  the  decision  of  the  cause.     The  ver- 
dict had  been  agreed  upon  on  the  previous 
evening,  and  on  the  morning  before  return inf^ 
the  verdict   into  court,   the   juror   told   his 
brother^  in  reply  to  his  inquiry  respecting  it» 
that  it  had  gone  in  favor  of  the  plaintiff.     It 
would  have  been  more  in  accordance  with  a 
just  sense  of  propriety  on  the  part  of  the 
juror,  if  he  had  declined  giving  the  informa- 
tion sought.     Still,  since  it  is  seen  that   it 
did  not  influence  and  could  not  influence  the 
verdict,   and  furnished  no  evidence   of   par- 
tiality or  misconduct  on  the  part  of  the  juror 
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in  determining  upon  it,  we  are  of  opinion 
that  the  motion  of  the  defendant  to  set  aside 
the  verdict  upon  this  ground  must  be  over- 
ruled." 

In  State  v.  Bryant,  21  Vt.  479,  it  appeared 
that  one  of  the  three  presiding  judges  at  the 
trial,  while  the  other  two  were  temporarily 
absent,  asked  the  foreman  of  the  jury  if  they 
had  agreed  on  a  verdict,  to  which  he  replied 
in  the  affirmative.  The  jury  were  then  told 
to  keep  together  and  return  their  ver4ict  the 
next  morning  when  the  other  two  judges 
would  be  present,  which  they  did.  It  was 
held  that  the  disclosure  at  the  order  of  the 
judge  was  not  prejudicial  error. 

In  Hyde  v.  LookabiU,  66  la.  453,  23  N.  W. 
920,  the  court  said:  "After  the  jury  had 
agreed  upon  and  signed  their  verdict,  they 
went  to  a  hotel  to  supper,  and  afterwards  re- 
turned and  rendered  their  verdict.  At  the 
hotel  one  of  the  jurors  disclosed  to  one  of 
the  defendant's  attorneys  that  the  verdict 
was  for  the  defendant.  The  plaintiff  made  a 
motion  for  a  new  trial,  setting  up  such  dis- 
closure as  misconduct.  The  court  overruled 
the  motion,  and  the  plaintiff  assigns  as  error 
that  the  motion  should  have  been  sustained 
upon  this  ground.  But,  as  the  verdict  had- 
been  agreed  upon  and  signed,  and  no  preju- 
dice shown,  we  think  that  the  motion  was 
properly  overruled.  Fowler  v.  Tuttle,  24  N, 
H.  9." 

In  Wiest  v.  Luyendyk,  73  Mich.  661,  41  N. 
W.  839,  it  appeared  that  before  returning 
the  verdict  the  jury  disclosed  the^r  finding 
to  a  representative  of  the  press,  and  that  an 
article  thereafter  appeared  in  two  local  news- 
papers stating  that  the  plaintiff  had  recov- 
ered $75.  The  trial  court  overruled  a  motion 
by  the  defendant  for  a  new  trial  and  this 
ruling  was  sustained  on  appeal. 

In  IngersoU  v.  Truebody,  40  CaL  603,  the 
court  said:  "The  verdict  is  also  assailed  on 
the  ground  of  the  misconduct  of  the  jury.  It 
appears  that,  on  the  adjournment  of  the 
court  for  the  day,  the  jury  were  informed 
by  the  court  that  if  they  agreed  upon  a  ver- 
dict during  the  recess  they  might  seal  it 
up  and  return  it  at  the  opening  of  the  court 
on  the  following  day;  that  the  verdict  was 
agreed  upon  and  sealed  up;  and  on  the  fol- 
lowing day,  before  the  opening  of  the  court, 
one  of  the  jurors  informed  the  counsel  of 
defendant  what  the  verdict  was.  There  is 
no  proof  of  any  fraudulent  or  improper  mo- 
tive in  the  juror  or  the  counsel,  or  any  reason 
to  infer  that  the  plaintiffs  were  in  any  re< 
spect  injured  by  the  disclosure.  The  verdict 
had  already  been  sealed  up,  and  was  deliv- 
ered, as  previously  agreed  upon.  The  con- 
duet  of  the  juror  was  certainly  reprehensible, 
and  if  there  had  been  the  least  reason  to 
infer  that  any  damage  to  the  plaintiffs  had 
resulted  from  the  premature  disclosure  of 


the  verdict,  it  ought  to  have  been  set  aside. 
But  in  the  absence  of  any  showing  to  that 
effect>  or  of  any  fraudulent  conduct  on  the 
part  of  the  juror,  the  mere  fact  of  the  dis- 
closure was  not,  of  itself,  sufficient  to  invali- 
date the  verdict." 

The  refusal  of  a  new  trial  on  the  ground 
that  a  juror  told  an  outsider  that  "It  will 
be  a  hung  jury"  has  been  sustained.  King 
V.  State,  91  Tenn.  617,  20  S.  W.  169. 

In  an  action  against  a  railroad  ccMupany 
for  personal  injuries  a  juror,  at  the  close  of 
the  trial  but  before  the  charge  by  the  court, 
bet  a  cigar  with  an  employee  of  the  defend- 
ant that  the  verdict  would  be  for  the  defend- 
ant. It  was  held  that  while  the  conduct  of 
the  juror  was  reprehensible  it  furnished  no 
ground  for  a  new  trial.  Butts  v.  Union  IL 
Ck>.  21  R.  I.  505,  44  Atl.  933.     ' 

For  a  discussion  of  ^the  cases  passing  on 
the  admissibility  of  affidavits  of  jurors  to 
prove  misconduct  by  or  affecting  the  jury 
while  outside  the  jury  room  see  the  note  to 
Pickens  v.  Goal  River  Boom,  etc.  Co.  6  Ann. 
Cas.  285,  and  as  to  whether  an  expression 
of  opinion  or  prejudice  by  a  juror  during  the 
trial  is  ground  for  a  new  trial  see  the  note  to 
McKhan  t«  Baltimore^  etc.  B.  Co.  10  Ann. 
Cas.  173. 


OASDAGU 

V. 

OASBAGU. 

England — Court    of    Appeal — ^December    20, 

1917. 

I1918'\  P.  89. 


Dlvoree  —  Bomiell  of  Parties  —  B««l« 
denee  In  British  Proteetorate. 

A  British  subject  does  not  lose  his  domicil 
of  origin  by  residence  in  the  British  Protec- 
torate in  Egypt  where  he  is  not  subject  to  the 
local  laws  or  to  the  jurisdiction  of  local 
courts,  and  accordingly  an  action  for  divorce 
may  be  maintained  in  England  between  Brit- 
ish subjects  resident  in  Egypt. 

[See  note  at  end  of  this  case.] 

[89]  Appeal  from  a  decision  of  Horridge,  J. 

Jeanne  Casdagli  on  March  4,  1916,  pre- 
sented a  petition  praying  for  a  dissolution 
of  her  marriage  with  Demetrius  Emmanuel 
CaadagU. 

[90]  Demetrius  Emmanuel  Casdagli,  by  an 
act  on  petition  dated  July  20, 1916,  contended 
that  the  English  Court  had  no  jurisdiction 
to  entertain  a  suit  for  dissolution  of  the  mar- 
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xiage,  on  the  ground  that  he  was  not  domi- 
ciled in  England  and  had  never  had  a  matri- 
monial home  or  residence  in  England.  By  her 
answer^  filed  on  October  9, 1916,  the  petitioner 
contended  that  the  respondent  had  nev^ 
abandoned  his  English  domicil. 

On  the  hearing  of  the  act  on  petition  before 
Horridge,  J.,  it  was  argued  on  behalf  of  the 
wife  (1.)  that  there  was  no  sufficient  evidence 
to  establish  an  Egyptian  domicil;  (2.)  that 
the  fact  that  by  the  Ottoman  Order  in  Coun- 
cil, 1910,  par.  103,  jurisdiction  to  dissolve 
marriage  was  expressly  excepted  from  the 
jurisdiction  of  the  consular  Court,  to  which 
British  subjects  are  amenable,  impliedly  gave 
jurisdiction  to  the  English  Court;  and  (3.) 
that  residence  in  Egypt  by  the  husband,  who 
was  admitted  to  be  a  privileged  member  of  an 
extraterritorial  community,  was  ineffectual 
to  create  a  new  Egyptian  domicil  of  choice. 

Before  1914  the  position  of  foreigners  in 
Turkey  and  Egypt  was  regulated  by  the  Ca- 
pitulations between  Great  Britain  and  the 
Ottoman  Empire,  which  were  confirmed  by  the 
Treaty  of  the  Dardanelles  in  1809.  See 
Hertslet's  Collection  of  Treaties  and  Con- 
ventions, vol.  2  (1827),  p.  350.  Art.  16 
of  the  Capitulations  provided  "That  if  there 
happen  any  suit,  or  other  difference  or 
dispute,  amongst  the  English  themselves,  the 
decision  thereof  shall  be  left  to  their  own 
Ambassador  or  Consul,  according  to  their 
custom,  without  the  judge  or  other  governors 
our  slaves  intermeddling  therein." 

By  the  Ottoman  Order  in  Council  of  No- 
vember 7,  1910,  after  reciting  that  "by  treaty, 
capitulation,  grant,  usage,  sufferance,  and 
other  lawful  means.  His  Majesty  the  King 
has  jurisdiction  within  the  dominions  of  the 
Sublime  Ottoman  Porte,"  it  was  by  virtue 
and  exercise  of  the  powers  conferred  by  the 
Foreign  Jurisdiction  Act,  1890,  ordered  (art. 
8)  that  there  should  be  a  Court,  styled  "His 
Britannic  Majesty's  Supreme  Court  for  the 
Dominions  of  the  Sublime  Ottoman  Porte," 
consisting  of  judges  appointed  by  Hia  Ma- 
jesty. By  art.  103,  "The  Supreme  Court  shall, 
as  far  as  circumstances  admit,  have  for  and 
within  the  Ottoman  dominions,  with  respect 
to  British  subjects,  all  such  jurisdiction  in 
matrimonial  causes,  except  [91]  the  juris- 
diction relative  to  dissolution  or  nullity  or 
jactitation  of  marriage,  as  for  the  time 
being  belongs  to  the  High  Court  in  England." 

In  December,  1914,  Egypt  was  freed  from 
the  suzerainty  of  Turkey  and  became  an  in- 
dependent State  subject  to  British  protection. 
By  a  decree  of  the  Sultan  of  Ep^ypt  dated 
February  9,  1915,  the  exceptional  jurisdic- 
tions up  to  that  time  recognized  in  Eg\'pt 
were  continued  in  the  enjoyment  of  the  privi- 
leges which  they  had  at  the  time  of  the  cessa- 
tion of  the  Ottoman  sovereignty,  and  by  the 
Egypt  Order  in  Council  of  February  16,  1915, 


all  Orders  in  Council  formerly  in  force  in 
Egypt  were  continued. 

The  facts  as  found  by  Horridge,  J.,  were 
as  follows:  The  husband  was  a  British  sub- 
ject born  in  England  of  Hussian  parentage 
on  October  10,  1872.  He  first  went  to  Egj-pt 
in  1879  with  his  father  and  mother  on  ac- 
count of  his  health  and  returned  to  England 
in  1882.  He  was  educated  in  England  and 
Prance  and  returned  to  Egj-pt  to  settle  in 
1895.  When  in  England  he  was  continually 
troubled  with  bronchitis  and  asthma,  and  his 
parents  thought  the  climate  of  Egypt  would 
be  more  suitable  for  his  health,  and  decided 
that  he  should  make  Egypt  his  home  and 
attend  to  the  family  interests  in  Egypt. 
From  1896  to  about  the  end  of  1900  he  re- 
sided in  Alexandria  with  an  uncle.  He  was 
registered  at  the  British  Consulate  as  a  Brit- 
ish-born subject  on  May  20,  1895. 

Whilst  in  Alexandria  he  was  employed  in 
his  father's  business  there,  which  was  that 
of  an  importer  of  Manchester  goods,  and  was 
managed  by  his  uncle.  From  1900  till  the 
present  time  he  had  resided  at  Cairo  in  con- 
nection with  the  business  previously  carried 
on  by  his  father.  From  1904  to  1017,  as  ap- 
peared from  a  consular  certificate  dated  Feb- 
ruary 28,  1917,  he  was  registered  as  a  British 
subject  eligible  to  be  an  assessor  in  the  Mixed 
Tribunails.  He  had  never  left  Egypt  except 
on  one  occasion  during  the  Balkan  war  and 
except  for  the  purpose  of  taking  a  holiday 
in  the  hot  weather.  In  addition  to  attending 
to  his  business  connected  with  the  Manchester 
trade  he  founded  in  Cairo,  in  partnership 
with  a  Mr.  Argyris,  a  private  commercial 
bank,  and  continued  a  partner  therein  until 
March  9,  1905.  In  1910  he  was  taken  into 
partnership  by  his  father  with  four  other 
brothers.  The  business  of  the  partnership 
had  its  head  office  in  Egypt  with  a  branch 
office  in  Manchester,  [92]  and  he  was  de- 
scribed in  the  articles  as  a  British  merchant. 
The  business  had  been  carried  on  since  that 
date,  although  the  firm  had  consisted  from 
time  to  time  of  different  partners,  and  at  the 
present  time  the  respondent  and  his  brother 
Alexander  were  known  as  the  "Egyptian 
Brothers,"  and  they  attended  to  the  Egyptian 
portion  of  the  business,  while  his  brothers 
Theodore  and  Xenophon  were  known  as  the 
"English  Brothers  "  and  attended  to  the  Man- 
chester business.  The  respondent  resided  with 
his  parents  from  1901  until  his  marriage  in 
1905  liy  the  Great  Patriarch  of  Alexandria, 
and  the  husband  and  wife  lived  with  his 
parents  in  Egj-pt  until  the  death  of  his 
father  in  1911,  since  which  time  they  had 
usually  been  in  sole  occupation  of  the  house, 
although  under  his  father's  will  his  mother 
had  the  use  of  the  house  for  life.  On  Sep- 
tember 29,  1910,  he  made  his  will,  in  which 
he  stated  that  he  was  "a  merchant,  a  British- 
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bom  subject  h&ving  a  domicil  in  Egypt."  On 
the  eyidoice  Horridge,  J.,  was  of  opinion  that 
the  husband  had,  apart  from  any  question  of 
extraterritorial  rights,  voluntarily  fixed  his 
chief  or  sole  residence  in  Egypt  with  an  in- 
tention to  reside  there  for  an.  unlimited  time. 

Upon  the  question  whether  the  possession 
by  the  husband  of  extraterritorial  rights 
rendered  him  incapable  of  acquiring  an  Egyp- 
tian domicil,  Horridge,  J.,  said  that,  if  the 
case  had  been  free  from  authority,  he  would 
have  felt  that  there  was  great  force  in  the 
views  expressed  by  certain  jurists,  and  in  the 
American  case  of  Mather  v.  Cunningham,  105 
Me.  326,  18  Ann.  Ca^.  692,  74  Atl.  809,  29 
LR.A.(N.S.)  761,  on  the  matters  dealt  with 
in  In  re  Tootal's  Trusts,  2.3  Ch.  D.  (Eng.) 
532,  and  he  might  have  come  to  a  conclusion 
which,  having  regard  to  the  latter  case  and 
Abd-ul-Messih  v.  Farra,  13  App.  Cas.  (Eng.) 
431,  would  have  been  wrong.  But  as  the  deci- 
sion in  In  re  Tootal's  Trust,  23  Ch.  D.  (Eng.) 
r)32,  which  affected  personal  status,  was  given 
in  1883,  and  had  been  supported  by  the  great 
authority  of  the  judgment  of  Lord  Watson  in 
t|ie  Privy  Council  in  Abd-ul-Messih  v.  Farra, 
13  App.  Cas.  (Eng.)  431,  he  thought  he  was 
Ijound  by  those  cases  to  hold  that  the  act  on 
petition  failed. 

Tne  husband  appealed. 

George  Wallace^  K.C  and  J.  Harvey  Mur- 
phy  for  appellants 

Hume  WiUiama,  K.O.  and  Patrick  Hastings 
for  respondent. 

Batokett-Jones  d  Co.,  solicitors  for  ap- 
pellant. 

Treheme,  Higgins  d  Co.,  solicitors  for  r^ 
flpondent. 

[97]  SwiNFEN  Eadt,  L.J.  {after  stating 
the  facts). — ^Under  these  circumstances  the 
appellant  contends  that  he  has  acquired  a 
domicil  of  choice  in  Egypt.  The  Ottoman 
Order  in  Council  of  November  7,  1910,  which 
provides  for  the  constitution  and  powers  of 
>Hs  Britannic  Majesty's  Courts  for  the  Do- 
minions of  the  Sublime  Ottoman  Porte,  by 
art.  103  excepts  from  the  jurisdiction  in  mat- 
rimonial causes  conferred  on  those  Courts 
tlie  jurisdiction  relative  to  dissolution  or 
nullity  or  jactitation  of  marriage.  These 
Courts  cannot,  therefore,  entertain  the  peti- 
tioner's suit,  and,  if  the  contention  of  the 
Appellant  is  well  founded,  there  is  not  any 
Court  which  can  do  so.  The  question  thus 
arises  whether  the  appellant,  by  residing  in 
Sgypt  under  the  circumstances  I  have  men- 
tioned, has  acquired  a  new  domicil  of  choice 
there. 

In  Bell  V.  Kennedy,  L.  R.  1  H.  L.  Sc.  (Eng.) 
320,  Lord  Westbury  stated  that  domicil  is 
not  mere  residence,  and  said :  "It  is  the  rela- 
tion which  the  law  creates  between  an  in- 
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dividual  and  a  pai*tieular  locality  or  country." 
It  is  not  suggested  by  the  appellant  that  his 
residence  in  Egypt  has  created  any  relation 
whatever  between  himself  and  the  locality;  on 
the  contrary,  by  reason  of  his  memljership  of 
a  privileged  society,  he  enjoyed  immunity 
from  territorial  rule  and  taxation.  The  posi- 
tion of  persons  resident  in  Egypt  under  Brit- 
ish protection  is  thus  described  by  Lord  Wat- 
son in  Abd*ul-Meesih  v.  Farra,  13  App.  Cas. 
(Eng.)  439:  "Certain  privileges  have  been 
conceded  by  treaty  to  residents  in  Egypt, 
whether  subjects  of  the  Queen  or  foreigners, 
whose  names  are  duly  inscribed  in  the  register 
kept  for  that  purpose  at  the  British  Con- 
sulate. They  are  amenable  only  to  the  juris- 
diction of  our  consular  Courts  in  matters 
civil  and  criminal;  and  they  enjoy  immunity 
from  territorial  rule  and  taxation.  They  con- 
stitute a  privileged  society,  living  under  Eng- 
lish law,  on  Egyptian  soil,  and  independent 
of  Egyptian  Courts  and  tax-gatherers."  The 
contention  which  was  [98]  raised  in  that  case, 
and  which  failed,  was  that  such  a  community 
ought  for  all  purposes  of  domicil  to  be  re- 
garded as  an  exterritorial  colony  of  the 
Crown,  and  that  permanent  membership  ought 
to  carry  with  it  the  same  civil  consequences 
as  permanent  residence  in  England,  and  ac- 
cordingly it  was  argued  that  the  deceased  had 
acquired  an  English  or,  as  it  was  termed, 
an  Anglo-Egyptian,  domicil.  It  was,  how- 
ever, held  that  there  is  no  such  thing  known 
to  the  law  as  domicil  arising  from  society 
and  not  from  connection  with  a  locality.  The 
judgment  of  Chitty,  J.,  in  In  re  Tootal,  23 
Ch.  D.  (Eng.)  532,  to  the  same  effect  was 
approved.  It  was  also  argued  in  Abd-ul- 
Messih  v.  Farra,  13  App.  Cas.  (Eng.)  439, 
that  the  testator,  by  his  residence  in  Cairo, 
having  attained  the  status  of  a  protected 
British  subject,  had  at  least  acquired  an 
Egyption  as  distinguished  from  a  Turkish 
domicil,  which  was  his  domicil  of  origin;  but 
this  was  decided  in  the  negative,  Lord  Watson 
stating  13  App.  Cas.  (Eng.)  446  "that  resi- 
dence in  a  foreign  State,  as  a  privileged  mem- 
ber of  an  exterritorial  community,  although  it 
may  be  effectual  to  destroy  a  residential  domi* 
oil  acquired  elsewhere,  is  ineffectual  to  cteate 
a  new  domicil  of  choice."  It  is  precisely  such 
residence  which  the  present  appellant  con- 
tends has  enabled  him  to  acquire  a  domicil  in 
the  British  Protectorate  of  Egypt. 

Lord  Westbury,  speaking  of  the  acquisition 
of  a  residential  domicil,  said  in  Udny  v. 
Udny,  L.  R.  1  H.  L.  8c.  (Eng.)  441,  468: 
"Domicil  of  choice  is  a  conclusion  or  inference 
which  the  law  derives  from  the  fact  of  a  man 
fixing  voluntarily  his  sole  or  chief  residence  in 
a  particular  place,  witli  an  intention  of  con- 
tinuing to  reside  there  for  an  unlimited  time." 
With  reference  to  this  passage,  Lord  Watson 
said  in  Abd-ul-Messlh  v.  Farra,  13  App.  Cas. 


672 


CITE  THIS  VOL.  AITN.  CAS.  1918£. 


(Eng.)  439:  ''According  to  EngliBh  law,  the 
conclusian  or  inference  is,  tliat  the  man  has 
thereby  attracted  to  himself  the  municipal 
law  of  the  territory  in  which  he  hae  volun- 
tarily settled,  so  that  it  becomes  the  measure 
of  his  personal  capacity.  Upon  which  his  ma^ 
jority  or  minority,  his  succession,  and  tes- 
tacy or  intestacy  must  depend.  But  the  law 
which  thus  regulates  his  personal  status  must 
be  that  of  the  governing  power  in  whose  do- 
minions he  resides ;  and  residence  in  a  foreign 
country,  without  subjection  to  its  municipal 
laws  and  customs,  is  therefore  ineffectual  to 
create  a  new  domicil." 

No  question  is  raised  on  this  appeal  with 
regard  to  the  domicil  [99]  of  a  person  who 
voluntarily  fixes  his  place  of  residence  in  a 
foreign  country,  whether  Christian  or  not, 
intending  to  make  it  his  permanent  home, 
intending  to  make  himself  a  member  of  the 
civil  society  of  that  country,  and  manifesting 
this  intention  by  adopting  its  manner  of  life, 
and  identifying  himself  with  its  customs— not 
living  in  a  community  separate  and  apart, 
but  merging  in  the  general  life  of  the  native 
inhabitants.  The  appellant  has  done  nothing 
of  the  kind  here,  but  has  always  been  careful 
to  preserve  his  status  and  position  as  a  mem- 
ber of  a  privileged  community,  living  separate 
and  apart  from  the  native  inhabitants  of 
Egypt. 

The  appellant  was  unable  to  produce  any 
British  authority  in  support  of  his  contention 
that  he  had  acquired  a  domicil  in  Egypt,  but 
he  relied  on  a  case  of  Mather  v.  Cunningham, 
105  Me.  326,  18  Ann.  Cas.  692,  74  Atl.  809, 
29  L.R.A.(N.S.)  761,  decided  by  the  Supreme 
Judicial  Court  of  Maine,  U.  S.  A.,  in  1909. 
In  that  case  a  native  of  Waldo  county  in 
Maine  settled  in  Shanghai,  a  place  where 
by  treaty  American  law  is  substituted  for  the 
Chinese  local  laws.  He  died  there  having  left 
a  will  which  was  proved  in  the  American  con- 
sular Court  there,  which  administered  the 
common  law  of  the  United  States.  By  the  law 
of  Maine,  the  deceased's  domicil  of  origin,  the 
will  was  invalid.  It  was  contended  that  as  a 
member  of  an  exterritorial  community  the 
deceased  could  not  acquire  a  Chinese  domicil, 
but  it  was  held  that  the  domicil  of  a  person 
living  in  a  country  that  has  granted  ^cterri- 
torial  privileges  should  be  determined  by  the 
same  rules  of  law  that  apply  to  the  acquisi- 
tion of  domicil  in  other  countries,  and  that 
the  deceased  had  therefore  aoquired  a  Chinese 
domicil.  This  case  is  not  consistent  with  the 
viw  of  domicil  adopted  and  acted  upon  by 
English  Courts.  A  person  settling  in  a 
country  where  exterritorial  privileges  are 
granted,  and  who  is  governed  by  the  law  of  his 
domicil  of  origin,  cannot  be  said  to  have  at- 
tracted to  himself  the  local  municipal  law 
when  the  local  law  is  by  treaty  expressly 
excluded  from  applying  to  him.    It  is  not  by 


reason  of  any  local  law  that  a  British  pro- 
tected person  in  Egypt  is  to  be  immune  from 
local  law,  and  that  his  own  law  is  to  be  ap- 
plied to  him  by  His  Britannic  Majesty's 
Courts  sitting  in  Egypt  on  Egyptian  soil,  but 
deriving  their  authority  from  His  Majesty; 
such  jurisdiction  is,  indeed,  in  derogation  of 
the  power  of  the  sovereign  of  the  country 
conferring  such  rights:  See  [100]  Imperiid 
Japanese  Government  v.  Peninsular,  etc 
Steam  Nav.  Co.  [1895]  A.  C.  (Eng.)  656;  and 
the  law  administered  in  Egypt  by  His  Brit- 
tanic  Majesty's  Courts  is  English  law,  and 
not  Egyptian  local  law.  The  case  of  Secretary 
of  State  for  Foreign  Affairs  v.  Charlesworth 
[1901]  A.  C.  (Eng.)  373,  is  to  the  same  effect 
It  was  there  pointed  out  that  Zanzibar  was 
and  remained  foreign  territory;  that  the  au- 
thority derived  by  Her  Majesty  the  Queen 
from  the  Sultan  of  Zanzibar  conferred  upon 
her  a  limited  sovereign  power,  and  it  was 
by  virtue  of  this  power  that  her  Courts  deriv- 
ing authority  from  her  sitting  in  Zanzibar 
administered  English  law,  which,  in  matters 
affecting  the  incidents  of  land,  adopted  the 
lex  loci  rei  sitae,  v^ich  was  in  that  case 
Mahomedan  law. 

The  effect  of  the  Foreign  Jurisdiction  Act, 
1890,  is  to  enable  the  British  Sovereign  to 
exercise  any  jurisdiction  which  His  Majesty 
may  have  within  a  foreign  country  in  as 
ample  a  manner  as  if  His  Majesty  had  ac- 
quired that  jurisdiction  by  the  cession  or  con- 
quest of  territory;  and  by  s.  3  of  that  Act 
it  is  provided  that  ''every  act  and  thing  done 
in  pursuance  of  any  jurisdiction  of  Her  Ma- 
jesty in  a  foreign  country  shall  be  as  valid 
as  if  it  had  been  done  aooording  to  the  local 
law  in  force  in  that  country."  Thus,  although 
not  done  according  to  local  law,  which  is  ex- 
cluded by  the  treaty,  it  is  to  be  as  valid  as 
if  it  had  been  so  done.  I  am  of  opinion  that 
the  Ottoman  Order  in  Council  of  November 
7,  1910,  contemplated  that  persons  should  be 
relegated  to  the  tribunals  of  their  own  domi- 
cil in  respect  of  those  matters  affecting  status 
which  the  Courts  thereby  constituted  were 
not  empowered  to  deal  with — ^if  an  English- 
man, to  an  English  Court;  if  a  Scotsman,  to 
a  Scottish  Court,  and  so  on — and  certainly 
never  contemplated  t}iat  a  new  domicil  could 
be  acquired  in  Egypt,  the  effect  of  which 
would  be  to  leave  the  excluded  matters  wholly 
unprovided  for.  A  further  point  was  raised 
by  counsel  for  the  appellant,  who  contended 
that  in  the  interval  between  December  18, 
1914,  when  the  suzerainty  of  Turkey  over 
Egypt  was  terminated  and  the  British  protec- 
torate constituted,  and  February  16, 1915,  the 
date  of  the  Egypt  Order  in  Council  applying 
the  Ottoman  Order,  of  1910  to  the  territories 
of  the  Sultan  of  Egypt»  the  appellant  was  able 
to  and  did  clothe  himself  with  an  Egyptian 
domicil.     He  contended  that  during  this  pe- 
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riod  there  were  not  any  exterritorial 
[101]  rights,  and  therefore  that  the  appellant 
€Ould  and^id  gain  a  domicil  during  this  in- 
termediate period.  It  is  a  sufficient  answer 
to  say  that  during  this  short  interval  there 
is  not  any  evidence  of  anything  done  by  the 
appellant,  or  of  any  declaration  of  intention, 
upon  which  such  a  contention  can  be  sup- 
ported. Moreover,  during  this  interval  all 
matters  proceeded  as  if  the  Order  of  Novem- 
ber 7,  1910,  remained  in  force  and  the  acts 
done  ad  interim  were  validated  by  the  new 
Order  in  Council,  The  result  is  that  in  my 
judgment  the  order  of  Horridge,  J.,  which 
decided  that  the  appellant  had  failed  to  prove 
an  Egyptian  domicil,  was  right,  and  this  ap- 
peal fails  and  should  be  dismissed  with  costs. 

Warrington,  L.  J. — The  petitioner,  the 
wife,  seeks  for  the  dissolution  of  her  mar- 
riage with  the  respondent,  the  present  ap- 
pellant. The  appellant  has  filed  an  act  on 
petition  alleging  that  at  the  time  of  the  insti- 
tution of  the  suit  his  domicil  was  not  English 
and  the  Court  accordingly  has  no  jurisdic- 
tion to  dissolve  his  marriage,  and  praying 
that  the  petition  may  be  dismissed  on  this 
«rround.  Horridge,  J.,  has  refused  the  prayer 
of  the  act  on  petition,  being  of  opinion  that 
the  appellant's  domicil  was  English.  The 
appellant  appeals.  He  is  a  British  subject. 
His  domicil  of  origin  is  English.  On  the  facts 
it  is  conceded  that  if  it  were  a  question  of  the 
acquisition  by  him  of  a  domicil  of  choice  in 
a  country  in  which  there  are  no  special  pro- 
visions exempting  British  subjects  from  the 
jurisdiction  of  the  local  Courts  such  a  domicil 
would  have  been  acquired ;  but  it  is  contended 
by  the  petitioner,  and  has  been  decided  on 
authority  by  Horridge,  J.,  that  a  domicil  of 
choice  would  not,  as  the  result  of  the  same 
-circumstances,  be  acquired  by  a  British  sub- 
ject in  a  country  such  as  Egypt,  in  which  the 
British  community  has  an  extraterritorial 
character  and  its  members  are  not  subject  to 
the  jurisdiction  of  the  Egyptian  Courts  and 
enjoy  no  civil  status  regulated  by  the  law  of 
Egypt. 

The  main  authority  for  the  judgment  ap- 
pealed from  is  In  re  Tootal,  23  Ch.  D.  (Eng.) 
532,  and  we  are  in  terms  invited  to  overrule 
the  decision  in  that  case. 

Domicil  in  its  legal  meaning  is  clearly 
something  more  than  the  mere  fact  of  physi- 
cal residence  coupled  with  the  animus  ma- 
nendi. It  [102]  connotes  also  a  legal  relation 
to  the  laws  of  the  country  of  residence  by 
which  questions  relating  to  the  personal 
status  of  the  individual  are  determined.  It 
is  thus  described  by  Lord  Westbury  in  Bell 
V.  Kennedy,  L.  R.  1  H.  L.  Sc.  (Eng.)  320: 
''Domicile  therefore  is  an  idea  of  law.  It  is 
the  relation  which  the  law  creates  between 
-an  individual  and  a  T>arti<*ular  locality  or 
Ann.  Cae*  1918E. — 43. 
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country."  The  relation  may,  of  course,  have 
varying  incidents,  according  as  the  indi- 
vidual belongs  to  a  particular  class,  deter- 
mined by  race,  religion,  or  another  factor, 
provided  the  law  of  the  locality  admits  of 
such  variation.  An  example  of  this  is  to  be 
found  in  Abd-ul-Messih  v.  Farra,  13  App.  Cas. 
(Eng.)  431.  Tlie  individual  in  that  case  was 
^  held  to  be  domiciled  in  the  Ottoman  Empire 
and  the  succession  to  his  movables  to  be  regu- 
lated by  those  laws  of  the  Ottoman  Empire 
which  governed  the  succession  of  the  class  of 
persons  known  as  Chaldean  Christians,  to 
which  class  he  belonged.  But  suppose  the  in- 
dividual is  so  far  exempt  from  'the  law  of  the 
locality  or  country  that  his  civil  status  is 
•unaffected  thereby,  is  there  then  that  relation 
between  the  individual  and  that  locality  or 
country  which  is  the  essence  of  the  l^al  idea 
of  domicil?  I  cannot  think  that  there  is, 
and  for  this  reason  I  am  of  opinion  that 
residence  in  such  a  country  would  not  result 
in  the  acquisition  of  a  domicil  there.  In 
arriving  at  this  conclusion  I  do  not  consider 
that  I  am  advancing  anything  contrary  to  the 
views  expressed  in  the  cases  cited  to  us,  or 
to  the  argument  of  Professor  Westlake  in 
Private  International  Law,  5th  ed.  pp.  335 
and  following.  Indeed,  what  I  have  said  is 
in  accordance  with  what  appears  to  have  been 
the  view  of  Chitty,  J.,  in  In  re  Tootal,  23 
Ch.  D.  (Eng.)  632,  where  he  expressed  his 
approval  of  the  admission  by  counsel  that  the 
deceased  in  that  case  had  not  acquired  a 
Chinese  domicil.  I  also  desire  to  say  that  I 
leave  entirely  open  any  question  which  may 
arise  on  special  facts,  such  as  the  complete 
identification  of  a  person's  mode  of  life  with 
that  of  the  native  inhabitants  of  the  country 
in  religion,  social  customs,  and  so  forth,  and 
his  segregation  from  the  European  commu- 
nity.   There  are  none  of  such  facts  here. 

But  so  far  I  have  dealt  with  the  matter  as 
if  the  British  subject  in  the  dominions  of  the 
Ottoman  Empire  were  merely  exempt  from 
the  Turkish  law  as  regards  his  civil  status, 
the  fact  being  that  [103]  under  the  Order  in 
Council  establishing  the  consular  Courts  there 
he  is  made  subject  to  the  jurisdiction  of  those 
Courts,  which  is  to  be  exercised  on  the  prin- 
ciples of,  and  in  accordance  with,  the  English 
law  for  the  time  being  in  force.  His  civil 
status,  therefore,  is  determined  by  English 
law. 

It  is  contended  that  under  those  circum- 
stances the  British  subject  can  acquire  a 
domicil  in  Egypt  which  may  be  regarded  in 
one  of  two  ways — namely,  either  (1.)  as  an 
ordinary  Egyptian  domicil,  the  legal  relation 
between  the  individual  and  the  country  being 
determined  by  English  law  administered  by 
special  Courts  established  under  the  author- 
ity of  the  local  Government,  exactly  as  in  the 
Abd-uI-Messih's   Case,   13  App.  Cas.    (Eng.) 
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431,  the  person  in  question  had  a  Turkish 
domieil  involving  the  determination  of  his 
succession  in  accordance  with  the  peculiar 
Turkish  law  relating  to  persons  of  his  re- 
ligion; or  (2.)  a  peculiar  form  of  domieil 
involving  a  legal  relation  not  to  the  country 
iu  which  he  resides  but  to  the  community  to 
which  he  by  nationality  belongs. 

That  it  is  impossible  to  acquire  a  domieil 
involving  a  legal  relation  not  with  a  locality  " 
or  country  but  with  a  community  existing 
therein,  and  living  under  a  jurisdiction  ad- 
ministering a  law  foreign  to  the  locality  or 
country,  is  determined  by  the  judgment  in 
In  re  Tootal,  23  Ch.  D.  (Eng.)  532,  approved 
by  the  Privy  Council  in  Abd-ul-Messih  v. 
Farra,  13  App.  Cas.  (Eng.)  439,  and  was 
not  in  fact  disputed  by  counsel  for  the  ap- 
pellant. 

It  remains  to  consider  the  first  of  the  two 
modes  of  regarding  the  matter  suggested  as  a 
jiistrfication  for  the  alleged  acquisition  of  an 
]']g3'ptian  domieil.  This  involves  the  propo- 
sition that  the  Courts  established  under  the 
Order  in  Council  are  in  reality  Egyptian 
Courts,  and  that  the  law  administered  there- 
in is  really  a  branch  of  Egyptian  law  which, 
and  not  the  law  of  the  domieil  of  origin, 
determines  the  civil  status. 

With  all  respect  to  the  American  judges 
who  in  Mather  v.  Cunningham,  105  Me.  326, 
18  Ann.  Cas.  692,  74  Atl.  809,  29  L.R.A. 
(X.S.)  761 — decided  in  the  Supreme  Court 
of  the  State  of  Maine — expressed  a  contrary 
view,  I  am  of  opinion  that  the  consular  Court 
in  Egypt  is  one  of  the  King's  Courts,  that 
its  jurisdiction  is  derived  [104]  from  the 
King  and  not  from  the  ruler  of  Egypt,  and 
that  the  law  administered  therein  is  strictly 
the  law  of  England,  and  is  not  to  be  regarded 
as  a  branch  of  the  law  of  Egypt. 
.  It  seems  to  me  that  the  Ottoman  Order  in 
Council  of  November  7,  1910,  correctly  states 
the  facts  when  it  recites  that  by  treaty,  ca- 
pitulation, grant,  usage,  sufferance,  and  other 
lawful  means  the  King  ''has  jurisdiction 
within  the  dominions  of  the  Sublime  Ottoman 
Porte."  The  action  of  the  Turkish  Sovereign 
seems  to  me  to  have  been  completed  when  he 
sanctioned  the  16th  of  the  Capitulations. 
See  Hertslet's  Collection  of  Treaties  and  Con- 
ventions, vol.  2  (1827)  p.  350,  which  is  in 
these  terms:  ''That  if  there  happen  any  suit 
or  other  difference  or  dispute,  amongst  the 
English  themselves,  the  decision  thereof  shall 
be  left  to  their  own  Ambassador  or  Consul, 
according  to  their  custom,  without  the  judge 
or  other  governors  our  slaves  inter  middling 
tlierein."  The  importance  of  this  is  in  t-ie 
concludin<?  words  exempting  the  Entrlish  from 
the  Turkish  jurisdiction ;  this  left  them  under 
the  jurisdiction  of  their  own  Sovereign,  and 
it  is  as  his  representatives  that  his  Am- 
bassadors   and    dlonsuls    and    the    consular 


Courts  exercise  their  jurisdiction.  Tliis  is,, 
apparently,  the  view  of  the  matter  taken  in 
the  Foreign  Jurisdiction  Act,  1890,  wiiich 
provides  by  s.  1  that  "It  is  and  shall  be  law- 
ful for  Her  Majesty  the  Queen  to  hold,  exer- 
cise and  enjoy  any  jurisdiction  .  .  .  within 
a  foreign  country  in  the  same  and  as  ample 
a  manner  as  if  Her  Majesty  had  acquired 
that  jurisdiction  by  the  cession  or  conquest  of 
territory."  It  is  also  pointed  out  by  the 
Privy  Council  in  Imperial  Japanese  Govern- 
ment v.  Peninsular,  etc.  Steam  Nav.  Co. 
[1895]  A.  C.  (Eng.)  666,  that  the  jurisdiction 
granted  to  the  consular  Courts  under  treaties 
such  as  those  with  Turkey  is  in  derogation 
of  the  sovereign  power  of  the  treaty-making 
country.  If  in  that  case  the  consular  Court 
in  Japan  could  have  been  properly  regarded 
as  a  Japanese  Court  acting  imder  the  au- 
thority of  the  Sovereign  of  Japan,  the  Judi- 
cial Committee  might  well  have  held  that  as 
such  it  could  have  entertained  a  counterclaim 
against  a  Japanese  subject  contrary  to  its 
actual  decision. 

It  has  been  contended  that  the  view  I  have 
expressed  on  the  point  now  in  question  is  in 
conflict  with  a  passage  in  the  judgment  of  the 
Privy  Council  in  Secretary  of  State  for  For- 
eign Affairs  v.  Charles  worth,  [105]  [1901] 
A.  C.  373,  (Eng.)  385.  The  passage  is  as 
follows:  "Tlie  English  law  again  for  certain 
purposes,  of  which  the  present  purpos.e" 
(namely  the  determination  of  the  title  to  im- 
movables in  Zanzibar)  "is  one,  incorporates 
the  local  law  of  Zanzibar.  But  throughout 
the  matter  Zanzibar  remains  foreign  terri- 
tory, and  the  Queen  and  her  officer  are  acting 
as  Zanzibar  authorities  by  virtue  of  the  power 
which  she  has  acquired,  and  which  is  within 
its  limits  a  sovereign  power.  It  results  that 
a  judge  acting  within  these  limits  is  a  Zanzi- 
bar judge,  and  is  bound  to  take  judicial  notice 
of  the  Zanzibar  law,  whatever  it  may  be,  ap- 
plicable to  the  case  before  him."  In  my 
opinion  this  passage,  when  rightly  understood 
and  taken  as  a  whole,  is  not  opposed  to  but 
confirms  the  view  that  a  Court  such  as  the 
jconsular  Court  in  Egypt  is  acting  under  the 
authority  of  the  King  and  not  of  the  ruler  of 
Egypt.  The  King's  authority,  says  the  Judi- 
cial Committee,  is  within  its  limtis  a  sover- 
eign power.  The  Court  derives  its  jurisdic- 
tion, then,  from  a  limited  sovereign  power 
exercising  its  authority  in  Egypt,  and  is  for 
that  reason — namely,  that  its  authority  is 
exerciser!  in  Egypt  and  is  conferred  by  a 
sovereign  pow^r,  His  Majesty  the  King  aot- 
innr  for  that  purpose  within  his  limited  s^jv-, 
ercign  authority  in  Egypt — an  Esyptian 
Court.  This  character  would  be  sufficient  to 
enable  tlie  Court  to  take  cognizance  of  the 
Eg\'ptian  law  relating  to  immovables  as  part 
of  the  law  of  the  locality  in  which  it  acta,  hut 
it  is  quite  a  different  thing  to  say  that  the 
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jurisdiction  which  it  exercises  is  Egyptian 
and  the  law  which  it  administers  is  part  of 
the  Egyptan  law. 

On  the  whole,  then,  I  am  of  opinion  that  a 
new  domicil  of  choice  is  not  obtained  by  a 
British  subject  by  residence  in  Egypt  with 
the  intention  of  making  it  his  permanent 
home,  for  the  reason  that  such  residence  does 
not  involve  any  legal  relation  between  him 
and  that  country,  and  accordingly  that  the 
appellant^s  domicil  of  origin  remains  un- 
affected and  the  Court  has  therefore  jurisdic- 
tion to  dissolve  his  marriage. 

I  may  point  out  that  the  Order  in  Council 
is  framed  in  accordance  with  this  view,  inas- 
much as,  while  it  confers  on  the  consular 
Court  that  part  of  the  matrimonial  juris- 
diction which  does  not  affect  personal  status, 
it  excludes  from  its  jurisdiction  dissolution, 
nullity,  and  jactitation  of  marriage,  which  do 
affect  personal  status. 

[106]  If  the  decision  in  this  case  were 
otherwise,  there  is  no  means  by  which  the 
marriage  could  be  judicially  dissolved — not 
by  this  Court  because  ex  hypothesi  it  has  no 
jurisdiction  as  the  appellant  is  not  domiciled 
here,  and  not  in  Egypt  because  the  only 
Court  before  which  he  can  be  brought  has  no 
jurisdiction  to « entertain  the  suit. 

In  my  opinion  the  appeal  fails  and  must 
be  dismissed  with  costs. 

SoBCTTON,  L.  J. — ^I  regret  that,  after  care- 
ful consideration  of  the  arguments  and  the 
judoments  that  have  been  delivered,  I  have 
come  to  the  conclusion  that  this  appeal  should 
be  allowed. 

Jeanne   Casdagli    brought   a    petition    for 
dissolution  of  marriage  against  her  husband, 
Demetrius   Casdagli,   alleging  marriage    and 
residence    in    Esfvpt.      The    English    Court 
adopts  the  principle  that  the  domicil  for  the 
time  being  of  the  married  pair  affords  the 
only   true   test    of'  jurisdiction    to    dissolve 
their  marriage:     Le  Mesurier  v.  Le  Mesurier 
[1895]  A.  C.  (Eng.)  517,  540;  Bater  v.  Bater 
[1906]  P.  (Eng.)  209,  4  Ann.  Cas.  854.    The 
husband  therefore  presented  an  act  on  peti- 
tion alleging  that  he  and  his  wife  had  at  the 
institution  of  the  suit  a  domicil   of  choice 
in  Egypt  and   that  the  British   Court   had 
therefore  no  jurisdiction  over  the  marriage. 
Horridge,  J.,  sitting  in  the  Probate  Division, 
dismissed  the  petition,  holding  that  he  was 
bound  by  certain  statements  of  the  law  to 
decide  that  a  British  subject  could  not  acquire 
a  domicil  of  choice  in  Egypt,  a  country  where 
he  had  exterritorial  privileges.    The  husband 
appeals  against  this  judgment.     The  imme- 
diate question  involved  is  whether  a  husband 
who  was  bom  in  England,  but  has  lived  for 
many  years  in  Egypt  with  intention  to  remain 
there,  and  has  married  a  Greek  lady  there, 
can  be  called  upon  to  submit  his  matrimonial 
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differences  to  a  Court  in  England.  But  the 
case  raises  wider  questions  of  considerable 
difficulty  and  of  far-reaching  importance  as 
affecting  the  view  taken  by  the  English  Courts 
of  the  status  and  domicil  of  large  numbers  of 
British  subjects,  and  subjects  of  other  Eu- 
ropean States  resident  in  Eastern  countries 
where  privileges  to  European  subjects  in  the 
nature  of  wliat  are  called  exterritorial  juris- 
dictions exist. 

In  dealing  with  domicil  voluntarily  ac- 
quired the  English  Courts  usually  look  at  the 
fact  of  residence  and  the  intention  of  re- 
maining in  tliat  residence  permanently  and 
combine  the  two  in  the  expression  [107]  **a 
permanent  home."  If  this  is  all  that  is  neces- 
sary to  make  a  domicil  of  choice,  Hor ridge, 
J.,  has  found,  and  I  agree,  that  the  husband 
voluntarily  fixed  his  sole  or  chief  residence 
in  Egypt  with  the  inteption  of  continuing  to 
reside  there  for  an  unlimited  time.  The  facts 
on  which  this  judgment  was  based  and  the 
finding  itself  were  not  challenged  before  us, 
and  I  refer  to  their  statement  in  the  judg- 
ment below.  \ 

The  husband  was  bom  in  England  of  par- 
ents who  at  the  time  o^  his  birth  were  nat- 
uralized British  subjects,  and  he  has  never 
lost  his  British  nationality..  He  is  registered 
at  the  British  Consulate  in  Alexandria  as  a 
British  subject. 

Egypt  since  December  18,  1914,  has  been 
an  independent  State,  free  from  the  suzer- 
ainty of  Turkey,  but  subject  to  the  protection 
of  Great  Britain,  that  is,  a  British  Pro- 
tectorate. On  February  9,  1915,  the  Sultan 
of  Egypt  issued  a  decree  that  the  exceptional 
jurisdictions  recognized  up  to  the  present  in 
Egypt  should  continue  to  enjoy  the  privi- 
leges (''attributions")  which  they,  en  joyed  at 
the  time  of  cessation  of  Ottoman  sovereignty, 
and  the  Egypt  Order  in  Council  of  February 
16,  1915,  continued  In  force  all  Orders  in 
Council  formerly  in  force  in  Egypt. 

Tlie  position  in  Egypt  and  Turkey  before 
1914  depended  primarily  on  the  Capitulations, 
a  series  of  grants  of  privileges  by  the  Sultan 
to  various  European  Powers  in  respect  of 
their  subjects  dating  from  the  time  of  Eliza- 
beth, and  confirmed  in  1809  by  the  Treaty  of 
the  Dardanelles.  Secondarily  it  depended 
upon  an  elaborate  series  of  arrangements  by 
which  subjects  of  European  Powers  became 
more  and  more  subject  to  Egyptian  taxation 
and  Egyptian  law.  The  material  articles  of 
the  Capitulations  are  as  follows  (I  take  them 
as  read  and  r^fer  to  articles  15,  16,  24,  2G, 
and  61). 

Bv  the  Ottoman  Order  in  Council  of  1910 
His  Majesty  in  Council,  acting  under  the 
powers  of  the  Foreign  Jurisdiction  Act.  1890, 
after  reciting  that  by  treaty,  capitulation, 
grant,  usage,  sufferance,  and  other  lawful 
means,  His  Majesty  "has  jurisdiction  within 
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the  dominions  of  the  Sublime  Ottoman  Porte," 
provides  by  art.  3  that  **in  the  construction 
of  the  Order  'British  subject'  includes  a 
'British  protected  person;'"  and  again,  I 
refer,  without  reading  them,  to  arts.  5,  6,  8,  35 
{2.),  90,  103,  107,  and  139.  It  will  be  seen 
that  the  consular  Court  in  Egypt  had  no 
jurisdiction  to  dissolve  the  [108]  marriage  in 
question,  and  if  the  English  Court  has  no 
jurisdiction  the  marriage  is  indissoluble  by 
a  Court,  a  position  not  peculiar  to  Egypt,  but 
the  same  as  that  which  exists  in  Ireland  to- 
day in  respect  of  marriages  of  persons  domi- 
ciled in  Ireland.  Lord  Watson  in  1888,  in 
delivering  the  judgment  of  the  Privy  Council 
in  Abd-ul-Messih  v.  Farra,  13  App.  Caa. 
(Eng.)  439,  stated  what  he  imderstood  to  be 
then  the  position  of  British  subjects  in  Egypt. 
Many  things  have  happened  in  Egypt  since 
1888,  and  I  do  not  think  it  is  safe  to  take 
Lord  Watson^B  statement  as  accurate  at  the 
present  day.  He  treats  British  subjects  as 
immune  from  taxation;  but  Mr.  Scott  in  his 
work  on  the  law  affecting  foreigners  in  Egypt, 
Scott's  Law  affecting  Foreigners  in  Egypt  as 
the  Result  of  the  Capitulations  (1908  ed.) 
states  that  no  tax  of  any  importance  exists 
at  the  present  time  in  Egypt  which  is  not 
paid  by  foreigners  as  much  as  natives.  Lord 
Watson  in  1888  states  that  British  subjects 
are  amenable  only  "to  the  jurisdiction  of  our 
consular  Courts  in  matters  civil  and  crim- 
inal." Mr.  Scott's  work  in  1908  states  that 
''their  own  national  law  applies  in  all  ques- 
tions of  their  personal  status,  in  the  case  of 
crimes  and  delicts  committed  by  them,  and 
in  civil  and  commercial  cases  where  both  par- 
ties are  of  the  same  nationality;  but  in  other 
matters  a  large  body  of  Egyptian  law  applies 
to  tJiem,  administered  by  the  Egyptian  Courts 
and  Mixed  Tribunals."  We  have  not  the 
materials,  in  my  opinion,  to  state  accurately 
the  position  in  Egypt  at  the  present  day,  but 
the  idea  of  a  privileged  foreigner  who  is  in 
no  way  controlled  by  Egyptian  law  requires, 
it  is  clear,  considerable  modification.  It 
seems  clear,  at  any  rate,  that  in  Egypt, 
amongst  other  matters,  questions  of  personal 
status  or  status  of  a  foreigner  whose  State 
is  a  party  to  the  Capitulations  are  decided  by 
the  consular  Court  of  the  nation  of  which  the 
person  is  whose  status  is  in  question  is  a 
su]>ject,  and  according  to  the  law  of  his 
country.  Thus,  any  nation,  at  Courts  en- 
deavouring to  determine  status  by  the  lex 
domicilii  of  the  person  whobc  statiiR  is  in 
question  will  find  themselves,  if  that  person  is 
held  to  be  domiciled  in  Egypt,  referred  bv  tlie 
law  of  Egypt  to  a  Court  which  would  ad- 
minister the  national  law  of  such  person. 
What  is  the  effect  of  this  and  of  the  fact  that 
the  husband  in  this  case  is,  in  Egypt,  in  some 
respects  within  a  privileged,  sometimes  called 
an  exterritorial,  jurisdiction  exercised  by  his 


own  sovereign  [109]  in  another  State,  though 
by  the  permission  or  grant  of  the  sovereign 
of  that  State?  One  of  the  foreign  jurists 
says  that  it  is  marvellous  how  learned  mea 
have  sweated  in  the  definition  of  domicil.  I 
am  content  to  take  Mr.  Dicey's  definition, 
which  is  as  follows  Dicey's  Conflict  of  Laws, 
2d  ed.  p.  82:  "The  domicil  of  any  person  is, 
in  general,  the  place  or  country  which  is  in 
fact  his  permanent  home,  but  is  in  some  cases 
the  place  or  country  which,  whether  it  be  in 
fact  his  home  or  not,  is  determined  to  be  his 
home  by  a  rule  of  law."  Instances  of  the 
latter  part  of  the  definition  are  the  domicil  - 
of  origin  (which  may  be  his  father's  or 
grandfather's  domicil)  of  a  man  who  has  no 
permanent  home  or  the  domicil  of  a  wife, 
who  takes  her  husband's  domicil  however  ac- 
quired. 

I  think  the  present  case  involves  the  ques- 
tion whether  any  rule  of  law  prevents  a  man, 
who  both  resides  and  intends  to  reside  per- 
manently in  an  Eastern  country  where  by- 
treaty  he  is  subject  in  all  or  some  respects  to 
exterritorial  jurisdiction  of  his  sovereign, 
from  acquiring  a  domicil  of  choice  there,  his 
lex  domicilii  being  the  law  which  the  sover- 
eign of  the  country  allows  the  foreign  sover- 
eign to  administer. 

The  question  may  be  stated  in  another 
way.  Besides  the  two  requisites  for  a  domicil 
embodied  in  most  definitions — Dicey's  Con- 
flict of  Laws,  2d  ed.  p.  82,  residence  in  fact, 
23  Ch.  D.  (Eng.)  532,  538,  intenticm  to  reside 
permanently — is  there  another  or  others, 
stated  by  Chitty,  J.,  in  In  re  Tootal,  23  Ch. 
D.  (Eng.)  532,  538,  to  be  membership  "of  a 
community  which  is  not  the  community  pos- 
sessing the  supreme  or  sovereign  territorial 
power"  in  the  locality;  by  Lord  Watson  in 
Abd-ul-Messih  v.  Farra,  13  App.  Cas.  (Eng.) 
439,  445,  negatively,  that  the  person  residing 
shall  not  be  a  privileged  member  of  an  ex- 
territorial community;  and  by  Farwell,  J., 
in  In  re  Johnson  [1903]  1  Ch.  (Eng.)  821, 
828,  that  the  Government  of  the  locality  of 
residence  should  treat  that  residence  as  a 
ground  for  applying  its  law,  for  without  that 
there  was  no  residence  and  no  domicil?  If 
these  three  learned  judges  were  right  all  tbe 
learned  men  who  have  defined  domicil  have 
failed  to  include  an  essential  requisite  of 
domicil  in  their  definition.  See  Dicey's  Con- 
flict of  Laws,  Appendix,  p.  371.  Lord  Weet- 
bury  in  Bell  v.  Kennedy,  L.  R.  1  H.  L.  Sc. 
(Eng.)  320,  in  a  passage  which  seems  to  me 
easier  to  quote  [110]  than  to  understand, 
said  with  respect  to  domicil:  "It  is  the  rela- 
tion which  the  law  creates  between  an  in- 
dividual and  a  particular  locality  or  country/' 
Tlie  case  itself  had  no  reference  to  the  pointf^ 
discussed  in  the  present  case,  and  only  in- 
volved the  question  whether  a  particular  man 
had  or  had  not  an  intention  permanently  to 
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reeide  in  Scotland;  and  the  remark  quoted 
does  not,  with  great  respect  to  its  author, 
8«em  to  me  to  assist  the  determination  of 
that  question. 

The  first  stage  of  the  question  seems  to  be, 
Is  there  a  domicil  or  permanent  home? — - 
which  depends  on  the  fact  of  residence  and 
the  intention  to  continue  to  reside.  The  law 
of  England  generally  determines  the  status  of 
a  person,  who  may  be  contended  to  be  sub- 
ject to  various  laws  which  may  conflict  (as 
the  lex  domicilii,  the  law  of  his  national 
character,  the  lex  loci  actus  or  solutionis) 
by  the  lex  domicilii.  The  second  stage  of  the 
inquiry  is,  Is  there  a  lex  domicilii  which  the 
English  Ck>urt8  will  recognize?  The  country 
of  the  permanent  home  may  have  no  settled 
Government  and  no  law.  If  a  misanthropist 
should  reside  on  the  Antarctic  continent  with 
the  intention  of  remaining  there  till  his  prob- 
ably speeedy  death,  I  think  he  would  have  a 
domicil  or  permanent  home,  but  no  lex  dom- 
icilii. If  the  country  had  laws,  but  of  a 
polygamous  and  cannibalistic  nature,  recog- 
nizing no  private  property,  again  the  English 
Ck)urts  would  find  no  lex  domicilii  they  could 
recognize.  But  if  there  is  a  Government  in 
the  locality,  with  a  system  of  law  and  Courts, 
established  or  permitted  to  exist,  which  ap- 
plies to  the  person  who  has  a  permanent 
home,  there  appear  to  be  a  domicil  and  a  lex 
ilomicilii  which  can  be  recognized  and  applied. 
Knowledge  of  the  place  of  residence  and  the 
country  in  which  it  is  situate  and  of  the 
Government  may  not  tell  you  the  lex  domi- 
cilii. The  Government  of  the  domicil  may  ad- 
minister varying  law  according  to  the  creed 
of  the  domiciled  person.  The  lex  domicilii  of 
the  Hindu  domiciled  in  India  ia  different  from 
that  of  the  Mussulman  so  domiciled.  The 
law  administered  may  vary  with  the  nation- 
ality of  the  resident;  a  German  Court  may 
administer  different  law 'for  a  Belgian  and  a 
Kussian  in  the  matter  of  status.  The  law  of 
the  domicil  would  appear  to  be  the  law  which 
the  sovereign  of  the  domicil  would  admin- 
ister in  the  case  of  the  domiciled  person.  If 
so,  can  it  make  any  difference  whether  the 
sovereign  of  the  domicil  [111]  administers 
the  law  directly,  or  allows  another  sovereign 
by  grant  to  exercise  part  of  his  sovereignty 
by  administering  such  law  as  he  pleases  in 
Courts  which  the  sovereign  of  the  domicil 
allows  to  exist  in  his  territory?  The  law 
appears  to  be  still  the  law  of  the  domicil, 
allowed  to  be  administered  in  the  country  of 
the  domicil  by  the  sovereign  power  of  that 
country,  whose  consent  is  necessary  for  its 
administration.  Practical  and  theoretical 
difficulties  arise  from  the  fact  that,  while 
England  decides  questions  of  status  in  the 
event  of  conflict  of  laws  by  the  law  of  the 
domicil,  many  foreign  countries  now  deter- 
mine those  questions  by  the  law  of  the  na- 


CASDAGLI.  677 

P.  89. 

tionality  of  the  person  in  question.  Hence  it 
has  been  argued  that  if  the  country  of  alle- 
giance looks  to  or  sends  back  the  decision  to 
the  law  of  the  domicil,  and  the  country  of 
domicil  looks  to  or  sends  back  {renvoyer) 
the  decision  to  the  law  of  nationality,  there 
is  an  inextricable  circle  in  "the  •  doctrine  of 
the  renvoi"  and  no  result  is  reached.  I  do 
not  see  that  this  difficulty  is  insoluble.  If  the 
country  of  nationality  applies  the  law  which 
the  country  of  domicil  would  apply  to  such 
a  case  if  arising  in  its  Courts,  it  may  well 
apply  its  own  law  as  to  the  subject-matter  of 
dispute,  being  that  which  the  country  of  domi- 
cil would  apply,  but  not  that  part  of  it  which 
would  remit  the  matter  to  the  law  of  domicil, 
which  part  would  have  spent  its  operation  in 
the  first  remittance.  The  knot  may  be  cut 
in  another  way,  not  so  logical,  if  the  country 
of  domicil  says  "We  are  ready  to  apply  the 
law  of  nationality,  but  if  the  country  ol 
nationality  chooses  to  remit  the  matter  to 
us  we  will  apply  the  same  law  as  we  should 
apply  to  our  own  subjects."  This  is  the 
German  solution  of  the  difficulty. 

As  a  matter  of  principle  apart  from  au- 
thority, I  am  unable  to  see  why  the  fact  that 
the  sovereign  of  a  country  has  granted  to 
another  country  the  privilege  of  exercising 
jurisdiction  over  its  subjects  within  his  do- 
minions according  to  its  own  law  should 
prevent  a  subject  of  the  latter  country  who 
resides  and  intends  permanently  to  reside 
in  the  former  country  from  acquiring  a  domi- 
cil there.  He  will  have  a  lex  domicilii,  name- 
ly, the  law  which  the  sovereign  of  the  coun- 
try allows  to  be  applied  to  him  by  Courts 
which  that  sovereign  allows  to  exist.  I  can 
understand  that  where  the  locality  is  Eastern 
it  may  require  much  more  evidence  to  sup- 
port a  conclusion  tliat  a  European  citizen  in- 
tends to  give  up  his  Western  home  and  per« 
manently  [112]  to  stay  in  the  East.  This 
consideration  is  not  applicable  to  the  spouses 
in  the  present  case,  who  are  of  Greek  origin 
with  no  particular  connection  with  Western 
European  civilization,  and  would  hardlyv  ap- 
ply at  all  to  British  subjects  of  Eastern 
origin.  But  I  cannot  see  in  principle  how  this 
consideration  renders  the  existence  of  such 
a  conception  as  domicil  impossible  where 
residence  and  intention  to  reside  permanently 
concur.  The  contrary  view  appears  to  me  to 
be  an  attempt  to  reintroduce  the  doctrine  that 
you  cannot  acquire  a  domicil  in  a  foreign 
country,  tmless  you  intend  to  abandon  your 
nationality.  This  view  was  decisively  nega- 
tived by  the  House  of  Lords  in  Udny  v.  Udny, 
L.  R.  1  H.  L.  Sc.  (Eng.)  441,  468.  It  appears 
also  to  be  an  attempt  to  make  domicil  depend 
on  membership  of  a  community  subject  to 
so-called  exterritorial  jurisdiction,  not  on 
residence  in  a  locality.  If  exterritorial  juris- 
diction meant  that  the  territory  in  which 
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rivsideiice  took  pluce  belonged  to  a  foreign 
sovereign  and  was  governed  by  his  law,  I 
could  understand  tlie  contention  that  no  domi- 
cil  existed  in  the  country  out  of  which  the 
exterritorial  jurisdiction  was  carved.  But 
it  is  only  tlie  precincts  of  embassies,  and  to 
some  extent  ships,  of  the  foreign  nation  which 
are  in  such  a  position.  Where  the  territory 
of  residence  belongs  to  a  sovereign,  who 
gi'ants  or  allows  a  certain  law  to  exist  in  it 
for  certain  persons,  I  can  see  no  reason  in 
principle  why  there  should  not  be  a  domicil 
and  a  lex  domicilii. 

For  similar  reasons  on  principle  I  cannot 
think  that  the  fact  that  the  law  of  the  place 
of  residence  would  decide  in  its  Courts  a 
particular  question  according  to  the  law  of 
nationality  of  the  party  concerned  prevents 
there  being  a  residence  in  fact  which  can  with 
the  proper  intention  or  animus  constitute  a 
domicil,  while  there  is  a  lex  domicilii,  a  law 
which  the  Courts  of  t^e  domicil  would  apply 
in  the  particular  case. 

I  cannot  see  on  principle  why  a  British 
subject  who  was  born  an  Indian  Mussulman 
should  not  acquire,  by  residence  and  intention 
to  remain,  a  domicil  in  Egypt,  or  why  tlie 
fact  til  at  the  Sovereign  of  Egypt  allows  the 
Emporer  of  India  to  decide  the  status  of  his 
subject  in  his  Courts  in  Egypt  by  the  law  of 
his  nationality  and  creed  should  destroy  the 
possibility  of  an  Egyptian  domicil.  What 
liappens  in  Egypt  will,  it  is  admitted,  destroy 
a  previous  domicil  of  choice;  I  think  it  can 
also  create  a  new  one. 

[113]  I  now  turn  to  consider,  for  the  pur- 
pose of  seeing  whether  they  prevent  my  adopt- 
ing the  principles  I  have  discussed,  the  au- 
thorities directly  bearing  on  the  points  In 
the  first  plaee,  one  may  put  aside  those  cases 
in  ■which  so-called  ''commercial  domicil," 
wJiich  regulates  neutral  or  enemy  character  in 
time  of  war,  is  considered  on  grounds  which 
are  wholly  different  from  those  in  the  present 
case.  Sir  William  Scott  (afterwards  Lord 
8towell)  in  the  cargo  claim  (Millar's  Case) 
in  The  Indian  Chief,  3  C.  Rob.  (Eng.)  22, 
held  that  an  American  trading  in  India  when 
it  was  governed  by  the  East  India  Company 
was  in  eflfect  a  British  merchant  who  could 
not  trade  with  the  enemy,  and  that  he  did 
not  take  a  neutral  character  as  a  subject  of 
the  Government  of  the  Great  Mogul.  This 
was  supported  by  considerations  of  the  effect 
of  the  factory  system  in  the  East,  by  which 
foreign  residents  took  the  nationality  of  their 
factory  and  not  of  the  Eaatern  ruler  of  the 
country,  and  by  tlie  so-called  **inimi8cible" 
character  of  foreigners  in  the  East.  On  the 
latter  point  Lord  Stowcll  did  not  foresee  the 
rise  of  Japan.  This  decision  has  been  fol- 
lowed in  the  present  war  by  the  Prize  Courts 
in  Egypt  in  the  case  of  Germans  resident  in 
the  German  settlements  in  China,  who  have 


been  treated  as  Germans  and  not  Chinese. 
''Commercial  domicir'  differs  in  so  many  re- 
spects from  ''civil  domicil"  that  I  do  not 
think  these  cases  useful  in  dealing  with  the 
present  question {  The  Derfflinger  (No.  1) 
1  Br.  &  Col.  P.  C.  386;  The  Lutzow,  1  Br. 
&  Col.  P.  C.   (Eng.)   528. 

The  numerous  cases  on  so-called  "Anglo- 
Indian  domicil"  do  not  appear  to  me  to  affect 
the  matter.  The  officers  who  entered  the 
service  of  the  East  Indian  Company,  thou^ 
they  hoped  to  return  at  the  end  of  their 
service,  were  held,  by  their  service,  and  con- 
trary to  the  ordinary  definition  of  domicil, 
to  acquire  a  domicil  in  India  by  which  thej 
were  subject  to  the  laws  affecting  Englishmen 
in  India,  and  their  previous  domicil  of  origin 
or  choice  was  lost:  per  Turner,  L.  J.,  in  Jopp 
V.  Wood,  4  DeG.  J.  &  S.  (Eng.)  616,  623,  and 
Cotton,  L.  J.,  in  Ex  p.  Cunningham,  13  Q.  B. 
D.  (Eng.)  418,  423.  This  law  did  not  apply 
to  officers  in  the  service  of  the  Crown  as  dis- 
tinct from  the  East  India  Company,  for  they 
were  not  bound  to  serve  exclusively  in  India. 
In  the  case  of  civilians  they  might,  as  in 
Cockerell  v.  Cockerell,  25  L.  J.  Ch.  730;  2 
Jur.  (N.  S.)  727,  or  might  [114]  not,  as  in 
Jopp  V.  Wood,  4  DeG.  J.  &  S.  (Eng.)  616,  623, 
acquire  an  Indian  domicil  of  choice  by  the 
ordinary  means,  and  the  lex'  domicilii  applica- 
ble to  them  was  the  law  which  the  Governors 
of  India  would  apply  to  a  person  of  Britisli 
nationality  as  distinct  from  a  person  pro- 
fessing the  Hindu  or  Mahomedan  religion. 
Each  of  these  three  classes,  having  an  Indian 
domicil,  would,  by  the  law  of  India,  be  sub- 
ject to  different  laws,  according  to  his  race 
or  creed.  But  in  these  cases  there  would  be 
no  question  of  different  sovereignty;  no  oUier 
sovereign  would,  even  by  permission  of  the 
Sovereign  of  India,  exercise  different  juris- 
diction. When  Lord  Watson  in  Abd-ul-Messih 
V.  Farra,  13  App.  Cas.  (Eng.)  430,  speaks 
of  Anglo-Indian  domicil  he  is  speaking,  not  of 
the  original  Anglo-Indian  domicil,  derived 
from  service  in  India  under  the  Company 
though  with  an  intent  to  return  to  England, 
but  of  the  domicil  in  the  ordinary  sense  of  a 
permanent  home  acquired  by  an  Englishman 
by  residence  in  India  and  intent  to  remain 
there,  with  the  consequence  that  the  resident 
is  subject  to  rules  and  customs  depending  on 
his  nationality  or  creed,  but  administered  by 
the  territorial  tribunal  as  part  of  municipal 
law.  "Indian"  refers  to  the  domicil  and 
"Anglo"  to  the  law.  When  Chitty,  J.,  in  In 
re  Tootal,  23  Ch.  D.  (Eng.)  532,  speaks  of  a 
Mahomedan  who  has  become  domiciled  in 
India  acquiring  an  Anglo-Indian  domicil,  the 
learned  judge  appears  to  mean^hat  his  status 
will  be  regulated  by  the  law  which  the  Govern- 
ment of  India  applies  to  Mahomedans  in  In- 
dia, but  he  uses  "Anglo-Indian"  in  a  sense  in 
which  no  other  authority  uses  it.     The  firs^ 
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authority  claimed  to  be  relevant  is  the  deci- 
sion of  Dr.  Lushington  in  1844  in  Maltnss  v. 
Maltass,  1  Rob.  Ecc.  (Eng.)  67.  The  Maltass 
in  question  was  the  son  of  a  British  subject 
■wlio  had  traded  at  Smyrna;  he  himself  waa 
born  and  had  always  traded  at  Smyrna.  The 
question  was  as  to  the  disposition  of  his  prop- 
erty on  his  death.  It  is  necessary  to  distin- 
guish the  decisions  and  the  opinions  of  Dr. 
Lushington.  He  decided  that  as,  if  Maltass 
was  domiciled  in  Turkey,  the  law  of  Turkey 
regulated  the  succession  by  English  law,  and 
if  he  could  not  acquire  a  domicil  in  Turkey, 
the  law  of  England,  his  and  his  father's  domi- 
cil of  origin,  prevailed,  the  disposition  was 
governed  in  either  case  by  English  law,  and 
it  waa  not  necessary  to  decide  whether  a 
Turkish  domicil  could  be  acquired  by  a  Brit- 
ish [115]  subject.  He  also  decided  that,  ^if 
Turkish  domicil  was  possible,  the  Capitula- 
tions applied  to  a  British  subject  domiciled 
in  Turkey,  as  they  did  to  a  British  subject 
merely  temporarily  resident  there.  But  as  a 
matt«r  of  opinion,  he  said,  1  Rob.  Ecc. 
(En^.)  80,  81:  **I  think  every  presumption  is 
against  the  intention  of  British  Christian 
•iibjects  voluntarily  becoming  domiciled  in 
the  dominions  of  the  Porte.  As  to  British 
subjt^cts  originally  Mussulmen,  as  in  the  East 
Indies,  or  becoming  Mussulmen,  the  same  rea- 
soning does  not  apply  to  them  as  Lord  S tow- 
ell"  (in  The  Indian  Chief,  3  C.  Rob.  (Eng.) 
22),  "has  said  does  apply  in  cases  of  a  total 
and  entire  difference  of  religion,  customs  and 
liabit*."  Dr.  Lushington  apparently  did  not 
see  any  difficulty  in  an  Indian  subject  of  the 
Crown  while  retaining  British  citizenship  and 
beng  by  the  Capitulations  the  subject  of 
exterritorial  jurisdiction  becoming  domiciled 
in  Egypt,  but  he  was  not  deciding  the  matter. 
He  also  treated  the  deceased  as  domiciled  in 
England  and  not  in  Scotland  or  a  Colony,  1 
Rob.  Ecc.  80 :  "For  great  difficulty  would  have 
arisen  had  the  deceased  been  domiciled  in 
Scotland,  and  a  new  question  if  he  had  been 
domiciled  in  British  Guiana."  This,  to  me, 
puzzling  passage  appears  to  point  to  the 
question  whether  the  Turkish  Sovereign,  by 
referring  to  the  law  of  England,  meant  the 
English  law  strictly  so-called  and  applicable 
to  an  English  subject,-  or  the  law  which 
British  Courts  would  apply  to  a  British 
subject  domiciled  in  another  part  of  the 
dominions.  Tlie  Sultan  probably  did  not 
appreciate  or  care  about  the  distinction, 
and  Dr.  Lushington  did  not  decide  the  ques- 
tion. 

In  1883  Chitty,  J.,  decided  the  case  of  In 
Te  Tootal,  23  Ch.  D.  (Eng.)  532,  the  ques- 
tion l)eing  whether  the  property  of  a  deceased 
British  subject,  who  died  in  China,  was  liable 
to  pay  English  succession  duty,  which  turned 
on  whether  the  deceased  had  lost  his  English 
domicil.    Evidence  was  given  of  sixteen  years* 
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residence  in  fact  and  expressions  of  intention 
never  to  return.  But  counsel  admitted  that 
the  testator's  domicil  was  not  Chinese,  ap- 
parently meaning  that  he  had  not  intended  to 
subject  himself  to  the  law  applicable  to 
Chinamen,  but  contended  that  it  was  "Anglo- 
Chinese,"  apparently  meaning  that  he  was 
subject  to  the  law  which  China  allowed  to  be 
applied  to  Englishmen  by  the  consular  Courts 
of  the  Queen.  Chitty,  J.,  [116]  said  that 
domicil  depended' on  locality,  not  on  com- 
munity, and  that  there  was  no  instance  of 
domicil  as  a  member  of  a  community  which 
was  not  the  community  possessing  the  supreme 
power.  He  treated  the  different  laws  in  Brit- 
ish Indiana  as  merely  parts  of  the  law  of  the 
governing  community,  speaking  of  the  Mus- 
sclman  who  settled  in  British  Indian  as  ac- 
quiring an  "Anglo-Indian"  domicil — that  is, 
that  he  would  enjoy  the  civil  status  that  the 
laws  of  British  India  give  to  Musselmans. 
He  distinguished  the  testator's  case  as  one 
where  it  was  alleged  that  the  law  of  the 
domicil  was  the  law,  not  of  the  sovereign 
power  of  China,  but  of  another  power. 
Chitty,  J.,  appears  to  recognize  no  other 
classes  than  (1)  a  British  subject  governed 
by  the  laws  of  England,  and  (2)  the  same 
subject  intending  to  be  governed  by  the  laws 
of  China  (which  latter  intention,  owing  to 
differences  of  religion,  habits  and  customs, 
he  says  in  almost  impossible)  and  not  to  con- 
sider it  possible  for  a  man  to  be  a  British 
subject  intending  to  make  China  his  home 
because  he  knows  that  the  Chinese  Govern- 
ment will  deal  with  him,  or  allow  him  to  be 
dealt  with  according  to  the  laws  of  England, 
and  having -a  domicil  in  China,  his  lex  domi- 
cilii being  the  law  which  the  Chinese  Govern- 
ment applies  to  English  subject,  namely,  Eng- 
lish law.  He  therefore  held  "there  was  no 
such  thing  known  to  the  law  as  an  Anglo- 
Chinese  domicil." 

In  1888  the  Privy  Council  decided  the  case 
of  Abd-ul-Messih  v.  Farra,  13  App.  Cas. 
(Eng.)  431.  The  testator  was  Turkish-born 
rfnd  had  lived  at  Cairo  for  twenty-seven  years 
as  "a  protected  person,"  jurisdiction  over 
whom  was  by  the  Order  in  Council  of  1873 
in  the  English  consular  Courts,  though  the 
Capitulations  did  not  appear  to  take  any 
notice  of  such  a  person.  It  was  contended 
that  this  gave  him  an  English  or  "Anglo- 
Egyptian"  domicil,  and  it  was  held  that  resi- 
dence in  Egypt,  then  part  of  the  territory  of 
Turkey,  did  not  destroy  his  Turkish  domicil, 
though  he  was  under  the  protection  of  a  com- 
munity or  power  whom  the  Porte  allowed  to 
govern  its  own  subjects  by  its  own  law,  for 
domicil  depends  on  locality,  not  on  member- 
ship of  a  community.  The  Court,  therefore, 
treated  the  deceased's  domicil  as  Turkish  and 
applied  the  lex  domicilii,  namely,  that  law, 
which  the  law  of  Turkey  would  apply  to  a 
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Chaldean  Christian,  a  Turkish  subject 
and  resident  in  Ttirkey.  This  case,  amongst 
[117]  other  things,  appears  to  show  that  the 
fact  that  a  man  is  under  the  sole  jurisdiction 
of  a  foreign  Power  does  not  affect  his  domicil, 
whether  of  origin  or  choice,  apart  from  that 
jurisdiction.  But  the  judgment  of  the  Privy 
Council  contains  two  passages  which  go  be- 
yond the  point  to  be  decided  in  that  case,  but 
which  are  said  to  contain  the  principle  to 
be  applied  in  this  case: — 1.  "Residence  in  a 
foreign  coxmtry,  without  subjection  to  its 
municipal  laws  and  customs,  is  therefore  in- 
effectual to  create  a  new  domicil,"  13  App. 
Cas.  (£ng.)  439.  This  appears  to  me  to  leave 
open  the  question  what  happens  when  the  mu- 
nicipal laws  and  customs  of  the  country  vary 
according  to  the  creed  or  nationality  of  the 
person  resident  there,  and  where  the  mu- 
nicipal law  in  some  cases  enforces  the  law 
of  the  nationality.  France  applies  to  British 
subjects  domiciled  there  the  law  of  their 
nationality,  but  until  Far  well,  J.,  said  so  in 
In  re  Johnson  [1003]  1  Ch.  (Eng.)  821,  I 
do  not  know  that  any  authority  said  that  this 
destroyed  the  domicil.  2.  "Residence  in  a  for- 
eign State,  as  a  privileged  member  of  an  ex- 
territorial community,  although  it  may  be 
effectual  to  destroy  a  residential  domicil  ac- 
quired elsewhere,  is  ineffectual  to  create  a 
new  domicil  of  choice/'  13  App.  Cas.  (Eng.) 
445.  This  passage,  if  correct,  decides  this 
case  in  favor  of  the  respondent.  It  was  not 
necessary  for  the  decision  of  that  case,  and, 
while  entitled  to  the  greatest  respect,  is  not 
binding  on  this  Court.  The  question  is 
whether  it  is  correct.  This  is  the  authority 
on  which  the  judge  of  the  Egyptian  Prize 
Court  founds  his  remarks  in  The  Derfflinger 
(No.  1)  1  Br.  &  Col.  P.  C.  (Eng.)  380,  389; 
"It  has  been  settled  that  no  British  subject 
can  change  his  legal  domicil,  by  desidence  in 
any' place  where  the  Crown  has  exterritorial 
authority.  That  as  we  know  to  our  cost, 
owing  to  the  great  inconvenience  which  it  has 
entailed  on  the  British  community,  is,  I  think, 
the  effect  of  In  re  Tootal,  23  Ch.  D.  (Eng.) 
632.  The  last  remark  is  interesting  in  view 
of  the  suggestion  that  In  re  Tootal,  23  Ch. 
D.  (Eng.)  532,  is  an  Imperial  asset  which 
should  not  be  lightly  disturbed. 

In  the  same  year,  1888,  Chitty,  J.,  in  Ab- 
dallah  v.  Rickards  (1888)  4  Times  L.  Rep. 
(Eng.)  622,  while  recognizing  that  an  Eng- 
lishman might  acquire  a  Turnish  domicil, 
held  proof  that  he  had  registered  as  a  British 
subject  prevented  its  being  inferred  that  he 
had  lost  his  previous  English  domicil. 

[118]  In  1895,  In  Imperial  Japanese  Gov- 
ernment V.  Peninsular,  etc. -Steam  Nav.  Co. 
[1895]  A.  C.  (Eng.)  644,  656,  the  Privy 
Council,  in  explaining  the  system  of  exterri- 
torial jurisdiction  existing  in  Japan  and  its 
effects,  describe  it  as  "The  jurisdiction  which 


the  sovereign  power  of  Japan,  in  derogatioift. 
of  its  sovereign  rights,  has  granted  to  the 
British  consular  Court.*'  This,  if  I  may  re- 
spectfully say  so,  appears  accurately  to  state 
the  legal  origin  of  so-called  exterritorial 
jurisdiction.  The  principle  was  applied  in 
detail  by  the  Privy  Council  in  1901  in  Sec- 
retary of  State  for  Foreign  Affairs  v.  Charles- 
worth  [1901]  A.  C.  (Eng.)  373,  where  the 
effect  of  exterritorial  l^islation  in  Zanzibar 
was  considered,  and  it  was  stated  that  the- 
Queen's  Courts  there  were  acting  by  grant, 
from  the  Sultan  of  Zanzibar  of  part  of  his 
sovereign  power,  and  that  the  judge  was 
therefore  a  Zanzibar  judge;  that  exterri- 
toriality did  not  make  land  owned  by  a  Brit- 
ish subject  in  Zanzibar  English  land,  but 
land  subject  to  the  lex  loci,. that  is,  Zanzibar 
law;  and  that  as  the  judge  was  a  Zanzibar 
judge  deriving  his  authority  from  the  Sultan 
of  Zanzibar  he  was  bound  to  take  judicial 
notice*  of  this  law,  and  not  entitled  to  re- 
quire it  to  be  proved  as  a  fact.  The  exact 
point  decided  in  this  case,  on  which  the  Avhole 
decision  turns,  was  that  the  Zanzibar  Court^ 
was  not  an  English  Court,  in  which  case  it 
would  have  required  evidence  of  the  lex  loci 
rei  sitae,  a  foreign  law,  but  a  Zanzibar  Courts 
and  therefore  bound  to  take  notice  of  its  own 
law. 

Lastly,  in  1909  the  Supreme  Court  of  Maine 
had  before  it  a  case  of  Mather  v.  Cunning- 
ham, 105  Me.  326,  18  Ann.  Cas.  692,  74  AtK 
809,  29  L.R.A.(N.8.)  761,  where  a  United 
States  citizen  born  in  Maine  had  lived  for 
thirty- five  years  at  Shanghai.  His  will  was 
invalid  by  the  law  of  Maine,  but  valid  by  the 
common  law  of  the  United  States  adminis- 
tered under  the  Act  of  Congress  by  the  con- 
sular Court  at  Shanghai,  existing  under  a. 
treaty  with  the  Emperor  of  China.  The 
Court,  after  reviewing  all  the  authorities^ 
cited,  held  that  a  domicil  in  China  had  been 
acquired  in  fact  and  was  not  rendered  ineffi- 
cacious by  the  fact  that  the  resident  was 
under  exterritorial  jurisdiction,  the  lex 
domicilii  being  the  law  which  China  allowed 
to  be  administered  in  the  case  of  such  a  cit- 
izen, namely,  the  common  law  of  the  United 
States.  This  is,  of  course,  directly  contrary 
to  the  dicta  in  In  re  Tootal,  23  Ch.  D.  (Eng. ) 
532  and  [119]  Abd-ul-Messih  y.  Farra,  13; 
App.  Cas.  (Eng.)  431,  but  appears  to  work 
out  the  principle  of  origin  of  jurisdiction 
laid  down  in  the  Japanese  and  Zanzibar 
cases  in  the  Privy  Council. 

It  remains  to  mention  on  authority  on 
similar  lines  to  the  English  dicta,  the  deci- 
sion of  Farwell,  J.,  in  In  re  Johnson  [1903] 
1  Ch.  (Eng.)  821.  A  British  subject  born  in 
Malta  became,  if  residence  and  intention 
were  sufficient,  domiciled  in  the  Duchy  of 
Baden  in  the  Empire  of  Germany;  but  the 
Chancery  Master  found  that  by  the  law  of 
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Baden  the  legal  succession  to  her  property 
was  governed  by  the  law  of  her  nationality. 
Farwell,  J.,  took  the  view  that  domicil  re- 
quired animus  and  factum,  that  is,  residence; 
and  you  could  not  have  legal  residence  in  a 
country  which  did  not  treat  residence  as  a 
ground  for  applying  its  law.  Without  res- 
idence you  could  not  have  domicil.  Farwell, 
J.,  said  [1903]  1  Ch.  (Eng.)  828:  "This 
Court  must  conclude  that  a  domicil  of 
choice,  ineffectual  to  create  any  rights  and 
liabilities  governing  the  distribution  of  mov- 
ables in  the  country  supposed  to  have 
been  chosen,  is  for  this  purpose  no  domi- 
cil at  all,  and  that  the  propositus,  there- 
fore, is  left  with  his  domicil  of  origin  unaf- 
fected." As  a  fact,  though  the  Master  made 
his  finding,  and  Farwell,  J.,  acted  on  it,  that 
the  domicil  created  no  rights,  Sir  F.  Pollock 
points  out  [1903]  1  Ch.  (Eng.)  831  that  the 
Germctn  Code,  while  primarily  referring  to 
nationality,  and  therefore  directing  the  Ger- 
man Court  to  decide  succession  bv  the  de- 
ceased's  national  law,  provides  that  if  that 
national  law  recognizes  German  law  (that  is,, 
the  internal  law  applicable  to  German  sub- 
jects) as  applicable  (as  the  lex  domicilii), 
German  Courts  shall  apply  that  law.  It 
seems,  therefore,  incorrect  to  say  that  the 
domicil  of  choice  was  ineffectual  to  create 
any  rights,  while  it  might  also  be  said  that 
the  lex  domicilii  was  applied  by  administering 
tlie  national  law  which  the  German  Courts 
\^ould  have  applied  to  such  a  case.  This  de- 
cision was  followed  by  Swinfen  £ady,  J.,  in 
In  re  Bowes  (1906)  22  Times  L.  Rep*  (Eng.) 
711,  where  the  testator  was  in  fact  domiciled 
in  France  but  was  not  legally  registered.  The 
learned  judge  followed  In  re  Johnson  [1903] 
1  Ch.  (Eng.)  821,  and  applied  English  law; 
apparently,  according  to  the  evidence,  the 
French  Courts  would  have  done  the  same. 
If  this  case  proceeded  on  the  view  that  res- 
idence in  France  without  legal  registration 
gave  [120]  no  civil  rights  in  France,  it  ap- 
pears inconsistent  with  Hamilton  v.  Dallas 
(1875)  1  Ch.  D.  (Eng.)  267,  but  it  seems 
that  the  French  Courts  would  have  applied 
the  same  law  as  the  English  Courts  did. 

Of  these  authorities  the  Privy  Council  de- 
cisions in  the  Japanese  and  Zanzibar  cases 
support  the  view  that  the  exterritorial  juris- 
diction derives  its  authority  from  the  inde- 
pendent sovereign  of  the  domicil,  and  does  . 
not  prejudice  a  dcmiicil  in  a  territory  with  a 
sovereign  and  k  lex  domicilii  applicable  to 
the  case.  It  is  not  necessary  to  rest  the 
doniicil,  as  Ghitty,  J.,  does  In  re  Tootal,  23 
Ch.  D.  (Eng.)  532,  on  membership  of  a 
community  whieh  is  not  the  sovereign  power. 
Membership  of  such  a  community  may  still 
determine  the  applicable  provisions  of  the  lex 
domicilii,  as  it  admittedly  does  in  British 
India.    The  view  suggested  in  the  authorities 
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as  to  the  strong  presumption  against  acquir- 
ing a  domicil  in  Eastern  communities  is  not 
affected  by  the  principles  I  have  suggested, 
though  the  progress  of  Japan  and  Egypt  pre- 
vents any  talk  about  "immiseibility"  as  an 
absolute  rule;  and  Dr.  Lushington  in  Maltass 
V.  Maltass,  1  Rob.  Ecc.  (Eng.)  67,  contem- 
plates a  British  Indian  Mussulman  acquiring 
a  domicil  in  Turkey,  though  a  privileged 
person.  The  dictum  in  Abd-ul-Messih  v. 
Farra,  13  App.  Cas.  (Eng.)  431,  is  directly 
contrary  to  the  principles  I  have  discussed, 
but  no  reason  is  given  for  it,  and  I  cannot  see 
why  residence  as  a  member  of  a  community, 
where  the  community  has  no  local  territory, 
can  destroy  a  domicil  which  is  based  on 
residence  in  a  locality  under  the  Government 
of  the  sovereign  of  the  territory,  or  affect 
the  lex  domicilii  which  the  sovereign  power 
allows  to  be  applied  to  such  a  resident.  The 
principles  I  have  stated  are  in  accordance 
with  the  United  States  decision,  and  sub- 
stantially agree  with  the  opinions  of  inter- 
national jurists,  to  whose  opinions  more 
weight  is  attached  in  these  Courts  in  ques- 
tions of  public  and  private  international  law 
than  in  matters  of  local  law.  I  especially 
refer  to  tlie  late  Professor  Westlake  and  Sir 
F.  Piggott.  There  appear  to  be  no  English 
authorities  binding  on  the  Court  of  Appeal 
which  prevent  ray  adopting  them  as  correct. 
It  is  said  that  many  questions  of  status 
have  been  regulated  by  the  principles  of  In 
re  Tootal's  Trusts,  23  Ch.  D.  (Eng.)  632, 
and  it  should  not,  therefore,  lightly  be  dis- 
turbed. In  my  view,  as  in  Dr.  Lushington's 
in  [121]  Maltass  v.  Maltass,  1  Rob.  Ecc. 
(Eng.)  67,  the  same  law  will  be  administered 
to  British  subjects  in  Egypt,  whether  they 
are  held  domiciled  there  or  residents  with 
the  intention  of  returning.  It  is  only  so  far 
as  domicil  is  treated  as  the  condition  preced- 
ent for  certain  rights  or  jurisdictions  that 
the  position  will  be  affected.  The  English 
Courts  whose  jurisdiction  depends  on  English 
domicil  will  not,  in  my  view,  have  jurisdic- 
tion to  dissolve  the  marriage  of  English  sub- 
jects domiciled  in  Egypt,  but  I  cannot  believe 
that  any  pair  of  spouses  have  entered  into 
marriage  relying  on  a  careful  consideration 
of  the  decision  in  In  re  Tootal,  23  Ch.  D. 
(Eng.)  532,  and  I  see  great  disadvantages 
in  requiring  a  couple  whose  whole  life  is 
Greek  and  Egyptian,  and  whose  permanent 
home  is  in  Egypt,  to  decide  their  matrimonial 
differences  a  thousand  miles  away  in  a  Court 
which  generally  excludes  affidavit  evidence 
and  looks  unfavourably  on  evidence  on  com- 
mission, and  where  personal  attendance  in 
England  will  therefore  be  desirable.  If  dom- 
icil in  Egypt  cannot  acquire  by  a  British 
subject  where  such  a  subject  has  lived  all 
his  life  in  Egypt  and  always  intends  to  live 
there,  he  or  his  estate  may  be  dealt  with  iu 
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England  by  a  writ  issued  out  of  the  jurisdic- 
tion under  Order  XI,  r.  1,  head  (c)  or  (d), 
if  only  he  has  a  domicil  of  origin  in  England, 
though  the  matter  to  be  dealt  with  may  be 
purely  Egyptian. 

After  careful  consideration  of  the  author- 
ities and  arguments  and  the  views  of  the 
jurists  to  whose  writings  we  were  referred,  I 
have  come  the  the  conclusion  that  this  Greco- 
Egyptian  married  couple  have  a  domicil  in 
Egypt,  where  they  obviously  have  their 
pernmnent  home,  and  that  the  English  Court 
has  therefore  no  jurisdiction  to  dissolve  their 
marriage. 

In  coming  to  the  conclusion  that  the  de- 
cision of  Horridge,  J.,  should  be  reversed  it  is 
some  satisfaction  to  me  to  believe  that  he 
would,  as  appears  from  his^ judgment,  have 
come  to  the  same  conclusion  as  I  have  but 
for  authorities  which  he  considered  bound 
him,  but  which  do  not,  in  my  opinion,  bind 
the  Court  of  AppeaL 

Appeal  dismissed. 

NOTE. 

The  reported  case  involves  a  novel  ques- 
tion of  domicil  for  the  purpose  of  giving 
jurisdiction  of  an  action  for  divorce.  In  a 
divorce  suit  brought  in  England  it  appeared 
that  the  spouses,  who  were  citizens  of  Eng- 
land, resided  in  the  British  Prote'ctorate  of 
Egypt,  and  that  their  residence  there  had 
been  of  such  a  nature  as  would  under  or- 
dinary circumstances  create  a  domicil.  It 
further  appeared,  however,  that  British  sub- 
jects resident  in  Egypt  constituted  an  extra- 
territorial community,  amenable  only  to  the 
consular  courts,  and  that  these  courts  had 
no  jurisdiction  of  matrimonial  actions.  It 
is  held  that  under  these  circumstances  no 
domicil  in  Egypt  was  acquired  and  the  par- 
ties, retaining  their  domicil  of  origin,  were 
within  the  jurisdiction  of  the  courts  of  Eng- 
land. In  so  holding  the  majority  of  the 
court  disapproves  of  the  holding  in  Mather 
V.  Cunningham,  105  Me.  326,  74  Atl.  809, 
which  is  reported  in  18  Ann.  Cas.  692  with  a 
note  on  the  acquisition  of  a  domicil  by  a 
person  in  a  place  where  he  enjoys  an  exemp- 
tion from  local  laws. 

What  terms  are  synonymous  with  "domi- 
cil" for  various  purposes,  including  jurisdic- 
tion in  divorce  cases,  is  discussed  in  the  note 
to  Raymond  v.  Leishman,  Ann.  Gas.  19150 
780. 
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Kentucky  Court  of  Appeals — ^May  4,  1917. 


17&  Ky.  416,'  194:  S.  W.  375. 


Physicians  and  Surgeons  ~-  What  Con-' 
stitntes  Practice  of  Medicine  —  Ad- 
ministration of  Anesthetic  by 
Nnrse. 

Ky.  St.  §  2613,  makes  it  unlawful  for  any 
person  to  practice  medicine  in  any  of  it& 
branches  in  the  state  who  has  not  registered 
a  certificate  of  the  state  board  of  health 
authorizing  him  to  engage  in  the  practice. 
Section  2615,  subsection  5,  provides  for  the 
examination  by  the  state  board  of  health  of 
any  other  persons  applying  for  authority  to 
treat  the  sick  or  injured  or  in  any  way  dis- 
charge the  duties  usually  performed  by 
physicians,  and  that  the  term  "practice  of 
medicine"  shall  not  include  trained  or  other 
nurses,  etc.  Section  2618  provides  that  to 
announce  to  the  public  in  any  way  a  readi- 
ness to  treat  the  sick  and  afflicted  shall  be 
deemed  to  be  engaging  in  the  "practice  of 
medicine."  A  duly  licensed  and  trained  nurse 
was  employed  to  administer  anesthetics  by 
a  duly  licensed  surgeon  under  his  direction,, 
and  the  administering  in  each  ease  was  made 
by  her  under  his  personal  direction  and  su- 
pervision. It  is  held,  that  in  the  performance 
of  such  services  the  nurse  was  not  engaged 
in  the  "practice  of  medicine"  within  the  stat- 
ute. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Jefferson  ooun- 
ty,  Chancery  Branch,  Second  Division. 

Action  by  John  G.  South  et  al.,  plaintiffs,, 
against  Louis  Frank  et  al.,  defendants.  Judg- 
ment for  plaintiffs.  Defendants  appeal.  The 
facts  are  stated  in  the  opinion.     Revebsed. 

A.  J,  Carroll  for  appellants. 
M.  M,  Logan,  StarUey  E.  Sloes  and  Kohn, 
Bingham,  Sloes  d  Spindle  for  appellees. 

[417]  HuBT,  J. — The  appellees  are  the 
members  of  the  State  Board  of  Health.  The 
facts  agreed  upon  and  upon  which  the  ac- 
tion is  based  will  definitely  describe  the  per- 
sonnel of  the  appellants  and  their  interest 
in  the  controversy,  as  well  as  the  queBtion 
to  be  determined.  The  action  is  an  agreeil 
one.  The  statement  of  facts  agreed  upon  is 
substantially  as  follows : 

The  appellant,  Louis  Frank,  is  a  duly  li« 
censed  physician  and  surgeon  and  h&s  com- 
plied  with  all  the  requirements  of  the  law, 
which  regulate  the  practice  of  medicine,  in 
this  state.     However,  he  limits  his  practice 
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to  surgery.  The  appellant,  Margaret  Hat- 
field, is  a  duly  licensed  and  trained  nurse 
and  has  complied  with  all  the  requirements 
of  the  statutes  relating  to  graduate  or  trained 
nurses;  has  had  more  than  six  years'  ex- 
perience as  such  and  has  made  a  special  study 
of  administering  anesthetics  to  patients,  sub- 
mitting to  surgical  operations,  and  has  taken 
a  special  course  of  instruction  upon  that  sub- 
ject, and  has  administered  anesthetics  to 
more  than  twelve  hundred  patients,  who  have 
undergone  surgical  operations,  but  she  has 
never  taken  an  examination  for  the  purpose 
or  obtained  a  certificate  from  the  State  Board 
of  Health,  which  would  authorize  her  to  ad- 
minister anesthetics  or  to  engage  in  the  prac- 
tice of  medicine,  and  does  not  have  any 
license,  which  authorizes  her  to  practice  medi- 
cine in  any  of  its  branches,  either  in  this 
state  or  elsewhere.  She  is  employed  by  her 
coappellant,  Frank,  to  administer  anesthetics 
to  patients  upon  whom  he  performs  surgi- 
cal operations.  He  directs  the  kind  of  an- 
esthetic to  be  administered,  and  the  adminis- 
tration in  each  case  is  made  by  her  under 
his  [418]  personal  directions  and  supervisi()n, 
in  so  far  as  it  is  possible  for  him  to.  super- 
vise and  direct  her  work.  She  does  not  ad- 
minister anesthetics  under  any  other  circum- 
stances, nor  as  an  employee  of  any  other 
physician  or  surgeon,  and  is  compensated 
for  her  services  by  Dr.  Frank.  She  has  not 
opened  an  odicc  nor  announced  to  the  public, 
in  any  way,  a  readiness  to  treat  the  sick  or 
afflicted,  nor  has  she  ever  prescribed  for  any 
one  or  treated  any  human  ailment  or  infirm- 
ity by  any  method  unless  the  administration 
of  anesthetics  to  patients  under  the  circum- 
stances stated  is  a  treatment  of  a  human 
ailment.  Some  of  the  medical  associations 
and  organizations  of  physicians  and  surgeons, 
in  the  United  States,  approve  the  employment 
of  graduate  or  trained  nurses  to  administer 
anesthetics  to  patients  upon  whom  surgical 
operations  are  performed,  and  many  surgeons 
in  the  United  States  employ  such  nurses  for 
that  purpose.  The  usual  practice,  in  this 
state,  in  cases  where  graduate  or  trained 
nurses  are  in  attendance,  has  been  for  such 
nurses  to  administer  hypodermics  of  mor- 
phia, atropia,  ergot,  and  other  drugs,  when 
same  were  directed  to  be  given  by  the  physi- 
cian in  charge,  in  definite  doses  and  at  defi- 
nite intervals,  and  frequently  such  is  done 
by  the  nurses  in  the  absence  of  the  physician, 
hut  in  accordance  with  his  directions.  The 
administration  of  anesthetics,  in  surgical 
cases  in  this  state,  has  been  usually  per- 
formed by  physicians.  The  usual  practice  in 
this  state  and.  elsewhere  in  surgical  opera- 
tions, where  a  graduate  or  trained  nurse  is 
in  attendance,  is  for  such  nurse  to  pre- 
pare the  patient  for  operation  and  to 
sterilize  the  instruments  and  dressing  used 
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in  the  operation  and  to  administer  medi- 
cine and  drugs  prescribed  by,  the  physi- 
cian to  the  patient.  In  addition  to  the 
truth  of  the  foregoing  facts  to  which  each 
party  agreed,  it  was  agreed,  that  each  party 
might  show  by  affidavits  the  usual  custom 
as  to  the  administration  of  anesthetics  by 
trained  nurses  in  the  country  at  large,  and 
the  practice,  in  this  state,  as  to  persons,  wlio 
are  not  licensed  physicians  administering  an- 
esthetics. There  was  evidence  to  the  effect 
that  at  several  hospitals  in  this  state  it  had 
formerly  been  the  practice  for  persons  other 
than  licensed  physicians  to  administer  anes- 
thetics to  patients  undergoing  surgical  opera- 
tions and  that  at  one  hospital,  it  is  the  prac- 
tice for  trained  nurses  to  do  such  work,  but 
the  practice  of  permitting  any  one  except 
a  [419]  licensed  physician  to  administer  anes- 
thetics to  patients  undergoing  surgical  opera- 
tions has  been  discontinued  in  all  such  hos- 
pitals, except  one.  It  was,  also,  shown,  that 
until  recent  years,  at  the  city  hospital,  in 
a  large  city  in  the  state,  the  practice  had 
been  for  the  students  at  a  medical  college 
to  perform  such  duties,  but  that  same  has 
been  discontinued  at  that  hospital,  and  that 
now  such  work  is  done  by  licensed  physicians. 
It  was  further  shown  that  until  in  recent 
years  the  administration  of  anesthetics  had 
been  done  to  a  considerable  extent  by  un- 
licensed medical  students,  but  at  the  present 
time,  licensed  physicians  were  employed  for 
the  service  in  this  state  as  an  ordinary  rule. 
It  was,  however,  shown  that  in  the  country 
at  large  while  the  most  usual  practice  was  to 
employ  licensed  physicians  for  such  services, 
that  at  many  of  the  large  and  most  noted  hospi- 
tals trained  nurses  were  employed  for  the  serv- 
ice by  many  of  the  most  learned  and  most 
skilful  surgeons — ^notably  at  the  Mayo  Clinic, 
where  one  hundred  thousand  surgical  opera- 
tions have  been  performed,  at  which  the  anes- 
thetics were  invariably  administered  by 
trained  nurses.  The  record  fails  to  show  that 
in  the  examination  of  physicians  for  certifi- 
cates by  the  State  Board  of  Health  that  any 
examination  is  made  specially  touching  their 
qualifications  as  anesthetists,  and  that  in  the 
examination  before  the  board  for  the  exami- 
nation of  trained  nurses  no  special  examina- 
tion is  made  touching  upon  that  subject. 

The  appellees  insist  that  upon  the  facts 
agreed  upon  and  the  proof  on  file  that  the 
appellant,  Margaret  Hatfield,  is  practicing 
medicine  within  the  meaning*  of  the  law  in 
this  state,  while  the  contrary  is  the  conten- 
tion of  the  appellants.  The  court  below  held 
to  the  view  of  the  appellees  and  hence  this 
appeal. 

The  authority  of  the  legislature  to  regu- 
late the  practice  of  medicine,  as  a  profession 
requiring  special  training  for  the  proper  per- 
formance of  its  duties  and  to  require  persons 
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before  engaging  in  such  services,  to  undergo 
an  examination  by  an  authorized  board  and 
to  obtain  a  certificate  or  license,  as  the  au- 
tiiority  to  engage  in  the  practice,  and  to 
place  a  penalty  upon  such  as  undertake  such 
practice  without  a  license  or  certificate  is  un- 
questioned. DriscoU  V.  C9m.  93  Ky.  393,  20 
S.  W.  431 ;  Webster  v.  State  Board  of  Health, 
130  Ky.  191,  113  S.  W.  415;  Hargan  v.  Purdy, 
93  Ky.  424,  20  S.  W.  432. 

[420]  The  evidence  discloses  a  variety  of 
opinions  as  to  whether  women  or  men  make 
the  safer  and  more  efficient  anesthetists,  or 
rt'hether  trained  nurses  educated  for  the  pur- 
pose or  licensed  physicians  are  the  more  com- 
petent for  the  work  of  administerinjT  anes- 
thetics to  patients  undergoing  surgical  opera- 
tions. Some  of  the  opinions  are  to  the  effect 
that  the  work  of  an  anesthetist  is  most  re- 
sponsible, and  that  upon  his  or  her  compe- 
tency and  efficiency  depends  in  some  meas- 
ure the  success  of  the  operation  and  in  a 
large  measure  the  safety  of  the  patient,  while 
others  seem  to  hold  to  the  opinion  that  the 
administering  of  the  anesthetic  should  be  at- 
tended with  little  danger  to  the  patient,  if 
the  surgeon  has  properly  performed  his 
fitudies  in  the  examination  of  the  patient  be- 
foreliand  to  discover  his  physical  condition 
and  whether  there  is  any  reason  existing,  why 
a  certain  anesthetic  should  not  be  adminis- 
tered, and  to  what  extent  and  in  what  quanti- 
ty it  should  be  administered,  and  thus  equip 
himself  to  be  able  to  give  the  necessary  direc- 
tions to  the  anesthetist.  There  is  not  any  con- 
tention that  a  nurse  trained  for  the  purpose 
is  not  thoroughly  competent  for  such  duties 
or  that  appellant,  Hatfield,  is  not  qualified 
for  the  work,  and  both  sides  to  the  con- 
troversy agree,  that  one,  to  administer  anes- 
thetics safely  and  efficiently,  must  have  train- 
ing and  experience  for  such  purpose  in  order 
to  be  efficient  and  competent  for  the  service, 
and  this  seems  to  go  without  question,  whether 
the  anesthetist  is  a  licensed  physician  or  a 
trained  nurse.  Some  of  the  opinions  are  to 
the  eflfect  that  the  licensed  physicians  taken 
as  an  entire  body  contain  a  very  large  number 
of  members,  who  are  not  qualified  for  such 
duties,  never  having  made  a  special  study 
of  it  and  being  without  experience.  The  above 
differences  of  opinion  are,  however,  questions 
for  discussion  and  investigation  by  the  mem- 
bers of  the  medical  profession,  and  many  of 
these  questions  should  doubtless  be  settled  by 
legislative  action.  The  only  question,  which 
this  court  can  determine  and  which  it  is  au- 
thorized to  determine,  is  whether  the  work 
performed  by  appellant,  Hatfield,  is  the  prac- 
tice of  medicine  within  the  meaning  of  the 
law  upon  the  subject.  If  it  is,  then  she  must 
discontinue  such  practice  until  she  shall  have 
undergone  an  examination  and  received  a 
certificate  from  the  appellee,  Board  of  Healthy 


authorizing  her  to  do  so,  otherwise  her  cou- 
duct  is  penalized  by  the  laws  of  [421]  this 
state  against  empiricism.  It  will  not  be  with- 
out profit  to  advert  somewhat  to  the  history 
of  legislation,  in  this  state,  touching  the  prac- 
tice of  medicine  and  kindred  subjects  and  the 
purpose  of  such  legislation.  It  will  be  called 
to  mind  that  the  legislative  authority  in  this 
state  has  already  adopted  statutes,  which  con- 
trol and  regulate  the  practice  of  medicine, 
of  dentistry,  of  pharmacy  and  the  profession 
of  trained  nursing,  and  it  should  furthermore 
be  observed,  that  these  laws  have  not  been 
enacted  for  the  peculiar  benefit  of  the  mem- 
bers of  such  professions,  further,  than  they 
are  members  of  the  general  community,  but 
thev  have  been  enacted  for  the  benefit  of  the 
people.  The  enactment  of  the  statute,  which 
regulates  the  practice  of  medicine,  has  been 
held  to  have  been  done  to  protect  the  people 
at  large,  against  persons  who  undertake  to 
treat  the  sick  and  affiicted  from  knowledge 
gained  from  experience  and  who  know  noth- 
ing of  science  or  principles,  and  from  quacks, 
both  of  which  classes  hold  themselves  out  as 
pliysicians  and  surgeons,  and  mislead  unsus- 
pecting persons  to  rely  upon  and  place  the 
safety  of  their  health  in  their  hands.  Web- 
ster v.  State  Board  of  Health,  supra;  People 
V.  Gordon,  194  111.  560,  62  N.  E.  868,  88 
Am.  St.  Rep.  165. 

The  legislature  having  authority  to  de- 
termine of  what  the  practice  of  medicine  con- 
sists, and  to  regulate  it  by  reasonable  re- 
quirements of  those  who  engage  in  it  and  to 
penalize  the  violations  of  the  laws  pertaining 
to  it,  the  question  in  the  instant  case,  must 
be  determined  by  a  reference  to  the  statutes, 
as  the  statutes  undertake  to  define  what  the 
practice  of  medicine  is  and  under  what  cir- 
cumstances it  may  be  engaged  in.  Chapter 
85,  Kentucky  Statutes,  which  regulates  the 
practice  of  medicine  and  surgery  by  section 
2613,  makes  it  unlawful  for  any  person  to 
practice  medicine  in  any  of  its  branches  with- 
in the  limits  of  this  state  who  has  not  regis- 
tered in  the  county  clerk's  office  in  the  coun- 
ty in  which  he  resides  a  certificate  of  the 
State  Board  of  Health  authorizing  him  to 
engage  in  the  practice.  Other  sections  of  the 
statute  prescribed  under  what  conditions  the 
State  Board  of  Health  may  grant  certificates 
to  persons  desiring  to  engage  in  the  prac- 
tice of  medicine,  and  prescribe  the  manner  of 
their  examination,  the  extent  of  the  examina- 
tion and  the  branches  touching  which  it 
is  necessary  to  give  then  an  examination. 
When  the  statute  was  first  enacted  it  had 
application  only  to  persons  [422]  who  sought 
to  treat  ailments  by  purely  medical  agencies, 
and  under  that  statute  the  practice  of  medi- 
cine was  defined  to  be  the  treatment  of  the 
sick  by  medical  agencies,  as  commonnly  prac- 
ticed throughout  the  state  at  the  time  the  act 
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was  passed,  and  furthermore,  that  one  prac- 
ticing osteopathy  was  not  engaged  in  the 
practice  of  medicine.  Nelson  v.  State  Board 
of  Health,  supra.  The  statute  in  question, 
furthermore  provided,  that  there  ^ould  not 
be  any  discrimination  against  any  peculiar 
school  or  system  of  medicine.  Thereafter  the 
statute  was  so  amended  as  to  include  the 
practice  of  treating  persons  by  the  methods 
of  osteopathy  within  the  meaning  of  the 
words,  "to  practice  medicine."  The  legisla- 
ture then  undertook  to  determine  what  the 
term,  "practice  of  medicine,"  as  used  in  the 
statute,  should  be  construed  to  mean,  and  in 
BO  doing  it  enacted  subsection  5,  of  section 
2615,  Kentucky  Statutes,  and  which  is  as 
follows: 

"Any  other  person  applyng  for  authority 
to  treat  the  sick  or  injured  or  in  any  way 
discharge  the  duties  usually  performed  by 
physicians,  whether  by  medical,  surgical  or 
mechanical  means^  shall  apply  to  the  State 
Board  of  Health,  who  shall  examine  them  as 
to  their  competency  in  such  manner  as  they 
may  deem  fair  and  best,  but  such  examina- 
tion shall  always  include  anatomy,  physiolo- 
gy, and  pathology,  and  the  term,  ''practice 
of  medicine"  as  used  in  this  act,  shall  be  con- 
strued to  be  the  treatment  of  any  human 
ailment  or  infirmity  by  any  method;  but  this 
shall  not  include  trained  or  other  nurses,  or 
persons  selling  proprietary  medicines  when 
not  traveling  as  a  troupe  or  troupes  composed 
of  two  or  more  persons.  But  this  act  shall 
not  apply  to  the  practice  of  Christian 
Science." 

By  section  2618,  supra,  another  thing  was 
declared  to  be  the  practice  of  medicine  within 
the  meaning  of  the  act  and  that  was,  "To 
open  an  office  for  such  purpose  or  to  announce 
to  the  public  in  any  way  a  readiness  to  treat 
the  sick  and  afflicted,  shall  be  deemed  to  en- 
gage in  the  practice  of  medicine  within  the 
meaning  of  this  act." 

The  last  mentioned  section,  supra,  is  the 
one  which  imposes  a  penalty  for  any  viola- 
tion of  the  law  against  empiricism,  and  im- 
poses a  penalty  upon  "any  person  living  in 
this  state  or  any  person  coming  in  this  state, 
who  shall  practice  medicine  or  attempt  to 
practice  medicine  [423]  in  any  of  its  branches, 
or  who  shall  treat  or  attempt  to  treat  any 
sick  or  afflicted  person  by  any  system  or 
method,  whatsoever,  for  reward  or  compensa- 
tion, without  first  having  complied  with  the 
provisions  of  this  law,  shall,  upon  conviction 
thereof,  be  fined  fifty  dollars,  and  upon  each 
subsequent  conviction  shall  be-  fined  one  hun- 
dred dollars  and  imprisoned  thirty  days,  etc." 

The  treatment  of  any  human  ailment  or 
infirmity  by  the  use  of  medical  agencies,  in 
a  popular  sense,  is  well  understood.  The 
meaning  in  which  the  legislative  authority 
intended  the  term  "practice  of  medicine"  to 
be  understood  in  a  statute,  which  makes  the 
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practice  of  medicine  to  consist  of  the  treat- 
ment of  diseases  by  medical  agencies,  is  tho 
popular  sense  in  which  that  term  is  used  and 
understood.  Nelson  v.  State  Board  of  Health, 
supra;  State  v.  Mylod,  20  R.  I.  '632,  40  Atl. 
753,  41  L.R.A.  428;  Stewart  v.  Raab,  55 
Minn.  20,  56  N.  W.  256.  In  other  jurisdic- 
tions the  courts  have  defined  the  meaning  of 
the  term  "to  practice  medicine,"  but  in  most 
of  the  instances  they  were  merely  defining 
the  term  under  certain  statutory  regulations, 
and  the  statutes  not  being  altogether  similar 
to  ours,  very  little  help  is  rendered,  by  such 
decisions,  in  an  attempt  to  define  the  term 
as  used  in  our  statutes.  The  Supreme  Court 
of  Kansas,  in  Underwood  v.  Scott,  43  Kan. 
714,  23  Pac.  942,  defined  the  practice  of  medi- 
cine in  a  way  which  seems  to  accord  with 
reason  and  authority.    It  defined  it  thus: 

''First,  in  adjudging  the  nature,  character 
and  symptoms  of  the  disease;  second,  in  de- 
termining the  proper  remedy  for  it;  third, 
in  giving  or  prescribing  tlie  application  of 
the  remedy  to  the  disease."  , 

It  seems,  that  it  would  be  impossible,  to 
practice  medicine  in  any  sense  in  which  the 
term  could  be  used  without  the  practitioner 
making  a  diagnosis  of  the  symptoms  of  the 
patient,  and  to  determine  what  disease  tlie 
patient  is  afflicted  with,  and  then  to  deter- 
mine and  prescribe,  what  remedy  •  should  be 
used,  in  attempting  to  treat  the  ailment  or 
infirmity  with  which  the  patient  is  suffering. 
The  mere  giving  of  medicines,  which  are  pre- 
scribed by  a  physician  in  charge,  who  has 
made  a  diagnosis  and  determined  the  disease, 
and  determined  the  remedy  and  directs  the 
manner  and  the  time  and  the  character  of 
the  medicines  to  be  administered,  has  never 
been  considered  engaging  in  the  practice  of 
medicine.  The  person  who  administers  medi- 
cine under  such  a  state  of  case,  does  not  ex- 
ercise any  judgment  as  to  the  character  of 
the  disease  nor  the  necessary  remedy  nor  the 
manner  in  which  nor  [424]  when  the  medi- 
cines should  be  administered,  but  merely  acta 
as  the  hands  of  the  physician  in  administer- 
ing the  medicines  in  the  quantities  and  at 
the  times  directed  by  the  physician.  It  hav- 
ing been  agreed  that  the  appellant,  Hatfield, 
has  never  prescribed  for  any  person,  nor  treat- 
ed any  human  ailment  or  infirmity  by  any 
method,  either  medical,  surgical  or  mechani- 
cal, unless  the  administration  of  anesthetics 
to  a  patient  undergoing  or  preparing  to  im- 
dergo  a  surgical  operation,  and,  in  the  pres- 
ence and  in  accordance  with  the  directions 
of  the  surgeon,  in  charge,  who  prescribes  the 
anesthetic  to  be  administered,  it  would-  seem 
that  she  is  not  engaged  in  the  practice  ,of 
medicine  within  the  meaning  of  that  term, 
and   in   accordance  with   its  popular   sense. 

It  is,  however,  insisted  that  the  legislative 
authority  has  defined  the  meaning  of  the 
term   "practice   of   medicine"   and   that   the 
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definition^  as  given  in  the  statute  being  the 
controlling  one,  that  is  made  the  "practice 
of  medicine,"  which  has  not  heretofore  been 
Huch  and  that  the  rules  usually  applied  here- 
tofore are  not  applicable  to  a  case  under  the 
statutes.  It  will  be  observed  that  subsection 
5,  of  section  2615,  supra,  has  defined  the  term 
"practice  of  medicine/'  as  used  in  the  act, 
to  be  the  "treatment  of  any  human  ailment 
or  infirmity  by  any  method;"  and  that  by  sec- 
tion 2618,  supra,  "to  open  an  office  for  such 
j)urpose  or  to  announce  to  the  public  in  any 
way  a  readiness  to  treat  the  sick  or  afflicted, 
shall  be  deemed  to  be  engaged  in  the  prac- 
tice of  medicine  within  the  meaning  of  the 
act."  It  having  been  agreed  that  the  appel- 
lant, Hatfield,  has  never  opened  an  ofiice  or 
announced  to  the  public  in  any  way  a  readi- 
ness to  treat  the  sick  or  afflicted  disposes 
of  any  contention,  that  she  is  engaged  in  the 
practice  of  medicine,  according  to  the  terms 
above  quoted  from  section  2618,  supra. 

It  remains  to  be  determined,  whether  the 
seiwice  she  performs,  shall  be  deemed  the 
practice  of  medicine,  within  the  meaning  of 
sub-section  5,  of  section  2615,  supra.  It  is 
agreed,  as  before  stated,  that  she  has  never 
prescribed  for  any  person  nor  treated  any 
Iiuman  ailment,  or  infirmity  by  any  method, 
by  either  medical,  surgical  or  mechanical 
means,  unless  the  administration  of  anesthet- 
ic tg  a  patient  undergoing  or  preparing  to 
undergo  a  surgical  operation,  in  the  presence 
of,  and  according  to  the  directions  of  the  sur- 
geon, in  charge,  who  prescribed  the  anesthetic 
to  be  administered,  is  the  "treatment  of  any 
human  ailment  or  infirmity  by  any  method," 
as  the  [425]  practice  of  medicine  is  defined 
in  the  statute  to  be.  While  the  practice  of 
medicine  is  one  of  the  most  noble  and  learned 
professions,  it  is  apparent  that  such  a  con- 
struction ought  not  to  be  given  to  the  stat- 
ute, which  regulates  the  profession,  that  the 
effect  of  it  would  be  to  invade  the  province 
of  the  professions  of  pharmacy,  dentistry 
or  trained  nursing,  all  of  which  are  profes- 
sions, which  relate  to  the  alleviation  of  the 
human  family  of  sickness  and  bodily  afflic- 
tions and  to  make  duties  belonging  to  those 
professions,  also  "the  practice  of  medicine" 
within  the  meaning  of  the  statute.  Neither 
should  such  a  construction  be  given  to  it  to 
deprive  the  people  from  all  service,  which 
could  be  rendered  to  them  in  sickness  and 
affliction,  except  gratuitous  service,  or  else  by 
licensed  physicians,  unless  the  legislature  in- 
tended that  such  should  be  the  result  of  tlie 
enactment  of  the  statute.  This  court  has  never 
been  heretofore  called  upon  to  define  the  term 
"practice  of  medicine"  as  defined  in  the  pres- 
ent statute,  or  to  determine  what  things  were 
or  were  not  within  the  meaning  of  that  act. 
As  used  in  the  act,  the  words  "treatment  of 
any    human    ailment    or    infirmity    by    any 


method"  only  means  to  undertake  the  cure 
of  any  ailment  or  infirmity  by  some  method, 
and  it  is  clear  that  the  legislative  authority 
so  understood  it,  when  it  enacted  the  statute. 
To  say  that  the  term  "practice  of  medicine" 
means  the  "treatment  of  any  human  ailment 
or  infirmity  by  any  method"  is  only  an  equiva- 
lent to  saying  that  the  practice  of  medicine 
shall  be  construed  to  be  the  attempt  to  effect 
the  cure  of  such  ailment  by  the  application 
of  some  method,  without  regard  to  the  method 
used.    To  do  this,  it  is  necessary  that  the  one 
undertaking  the  practice  of  medicine  or  to 
treat  any  human  ailment  or  infirmity  for  the 
purpose  of  effecting  a  cure  or  to  alleviate  the 
suffering  arising  from  it,  by  a  method,  other 
than  a  treatment  by  medical  agencies  must 
necessarily  do  the  things,   which  are  neces- 
sary to  be  done  by  one  undertaking  to  prac- 
tice medicine  by  medical  agencies,  al<me,  and 
that  is,  he  must  make  a  diagnosis  of  the 
symptoms  of  the  ailment  to  determine  what 
the  ailmet  is;  he  must  furthermore,  determine 
what  the  remedy  should  be  and  how  it  should 
be  administered  and  when  it  should  be  ad- 
ministered, and  then  to  administer  the  reme- 
dy, either  in  person  or  by  directions  to  some 
one  who  is  associate  with  the  patient.    It 
would  be  as  impossible  to  treat  a  human  ail- 
ment by  any  other  method,  without  the  per- 
son attempting  it,  undergoing  the  processes 
of  making  a  diagnosis  of  the  [426]  symptoms 
and  determining,  what  remedy  would  be  effi- 
cacious and  then  prescribing  it,  as  it  would, 
when  one  undertakes  to  effect  a  cure  of  a 
malady   by   medical   agencies,   alone.     It  is 
contended  that  the  language  "the  treatment 
of  any  human  ailment  or  infirmity  by  any 
method"  is  enlarged  by  the  language  preced- 
ing it  in  the  same  subsection,  which  is  as 
follows:     "To  treat  the  sick  or  injured  or  in 
any  way  discharge   the  duties  usually  per- 
formed  by   physicians,   whether  by   medical, 
surgical   or   mechanical  means,"   and  hence, 
that  the  discharge  of  any  service  usually  per- 
formed by  a  physician  is  the  practice  of  medi- 
cine within  the  meaning  of  the  act.    Constru- 
ing  all    of   the   language   of   the   subsection 
together,  however,  it  is  evident  that  the  lan- 
guage, "or  in  any  way  discharge  the  duties 
usualy  performed  by  physicians"  must  neces- 
sarily mean  the  duties  usually  performed  by 
physicians,  in  the  practice  of  medicine,  at  the 
time  of  the  enactment  of  the  statute  and  as 
understood   at   that   time.     The   legislature, 
when  undertaking  to  define  the  term  "prac- 
tice of  medicine,"  did  not  include  within,  the 
definition   "the  duties  usually  performed  by 
physicians,"  but,  defined  it  to  be  the  "treat- 
ment  of   any   ailment   or   infirmity   by  any 
method."    This  view  of  the  langauge,  "in  any 
way  discharge  the  duties  usually  performed 
by  physicians,**  is  strengthened  by  the  fact, 
that  there  is  no  penalty  imposed  upon  the 
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'''discharge  of  the  duties  uaually  performed  by 
physicians,"  by  section  2618,  supra,  or  any 
oilier  portion  of  the  statute,  other  than  upon 
ihoae,  who  practice  medicine  or  attempt  to 
practice  medicine  in  any  of  its  branches  or 
ihobe  who  treat  or  attempt  to  treat  the  sick 
or  afflicted  by  any  system  or  method  what- 
fcoever.  The  things  usually  performed  by  physi- 
bians,  which  are  not  the  practice  of  medicine, 
are  not  included  nor  intended  to  be  included 
in  the  act.  'Ihe  act  specifically  provides  that 
it  does  not  include  the  services  pertaining 
to  the  duties  of  the  trained  or  other  nurses, 
and  all  oi  its  provisions  together  mean  that 
it  ishould  not  apply  to  the  services  performed 
by  nurses,  and  which  are  not  duties  belong- 
ing to  the  province  of  pliysiciaus,  in  the 
practice  of  medicine. 

it  is,  however,  contended  that  the  trained 
nurse,  who  administers  an  anesthetic,  must, 
at  some  time,  exercise  her  own  judgment  and 
thus  bring  her  within  the  delinition  of  ''to 
practice  medicine,"  in  this,  that  the  surgeon 
IS  engaged  with  his  duties  in  performing  the 
operation  and  it  may  become  necessary  to 
apply  another  anesthetic,  [427J  instead  of 
the  one  being  used,  the  fact,  that  she  ol>- 
bvrvcs  the  symptoms,  which  would  make  the 
cliange  necessary  and  gives  notice  to  the  phy- 
sician, who  may  then  direct  her  further  ac- 
tion. Whether  such  cases  as  this  arise,  which 
cannot  be  provided  for  beforehand  is  a  mat- 
ter peculiarly  within  the  knowledge  of  the 
surgeons,  but  if  such  contingency  should  arise, 
does  it  amount  to  the  practice  of  medicine 
as  defined  by  our  statute,  according  to  the 
popular  sense  in  which  the  language  to  treat 
any  human  ailment  or  infirmity  by  any 
method  whatsoever  w^as  used,  and  in  the  sense 
in  which  the  lawmakers  intended?  If  a  phy- 
sician makes  a  diagnosis  and  discoyers  the 
ailment  of  the  patient,  who  is  attended  by  a 
nurse,  and  prescribes  certain  medicines  to  be 
given,  when  the  medicine  already  given  shall 
affect  the  patient  in  a  certain  way;  to  de- 
termine when  the  medicie  should  be  given  re- 
quires the  exercise  of  some  degree  of  judgment 
by  a  nurse;  or  if  the  physician  should  direct 
the  nurse  to  administer  a  certain  potion  when 
the  pulsation  of  the  patient  should  be  quick- 
ened or  when  his  temperature  should  arise, 
or  if  he  should  direct  her  to  bathe  the  pa- 
tient to  allay  a  fever,  when  it  should  arise, 
in  all  these  contingencies,  the  nurse  would 
have  to  exercise  some  degree  of  judgment, 
but  to  hold  that  such  would  constitute  her 
a  practitioner  of  medicine  and  prohibit  -her 
from  the  rendition  of  such  services,  it  would 
have  the  effect,  as  said  in  Nelson  v.  State 
Board  of  Health,  supra,  "to  deprive  the  people 
of  all  services  in  sickness,  other  than  those 
which  are  gratuitous,  except  when  rendered 
by  a  licensed  physician." 

The  practice  of  surgery  is  one  method  of  the 
practice   of   medicine,"  and  consists  of  an 
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attempt  to  cure  or  alleviate  a  bodily  infirm- 
ity or  ailment  by  surgical  means,  that  is, 
to  treat ^he  ailment  or  infirmity  by  applying 
manual  operations  or  instrumental  appli- 
ances, or  by  the  use  of  the  surgical  knife. 
To  enable  the  patient  to  bear  the  operation 
with  a  greater  degree  of  safety  and  to  recover 
from  the  effects  of  it  more  surely  and  rapidly, 
oftentimes,  his  general  physical  condition  is 
improved  by  the  administration  of  medicines 
beforehand;  he  is  bathed  and  certain  portions 
of  the  body  specially  sterilized  to  prevent  in- 
fection of  any  kind,  and  anesthetics  adminis- 
tered to  deaden  the  pain  of  the  operation. 
The  duties  are  performed  by  assistants  se- 
lected by  the  surgeons,  and  who  perform  them 
under  his  direction  and  supervision,  and  when 
performed  by  them,,  as  directed,  without 
[428]  diagnosis  of  the  disease  or  prescribing 
the  remedy,  or  the  medicines  to  be  used,  or 
making  use  of  the  surgical  means  to  cure  or 
alleviate  the  disease,  but  only  act  as  the 
hands  of  the  surgeon,  have  never,  in  the  popu- 
lar sense,  been  considered  as  practicing  sur- 
gery, or  treating  a  disease  or  ailment  by  sur- 
gical means.  Beile  v.  Travelers'  Protective 
Assoc.  155  Mo.  App.  629,  135  S.  W.  497. 

It  is  the  duty  of  the  surgeon,  who  would 
undertake  a  surgical  operation  to  make  a 
diagnosis  of  the  symptoms  of  the  patient, 
to  determine  his  ailment,  and  the  remedy 
necessary,  and  if  he  determines  that  an  anes- 
thetic is  necessary  for  the  performance  ol 
the  operation,  to  determine  what  anesthetic 
is  necessary  and  the  manner  of  its  adminis- 
tration, and  to  give  the  necessary  directions 
for  BO  doing  and  to  Bupervi.se  and  direct  its 
giving,  and  in  the  selection  of  an  assistant 
to  administer  the  anesthetic,  he  should  exer- 
cise the  same  degree  of  knowledge,  skill  and 
care  as  he  is  required  by  law  to  exercise  in 
the  performance  of  any  part  of  the  operation. 
30  Cyc.  1581. 

We  are  of  tlie  opinion  that  in  the  per- 
formance of  the  services  by  appellant,  Hat- 
field, in  the  way  and  under  tlie  circumstances 
as  agreed  upon,  as  being  the  facts  in  this 
case,  that  she  is  not  engaged  in  the  practice 
of  medicine  within  the  meaning  of  the  stat- 
ute laws  upon  ^liat  subject,  and  hence  the 
judgment  appealed  from  is  reversed  and  the 
cause  remanded  for  proceedings  consistent 
with  this  opinion. 

Whole  court  sitting,  Chief  Justice  Settle 
dissenting. 


NOTE. 

Nnrsinc  as  Practice  of  Medicine. 

The  reported  case  discusses  at  length  what 
constitutes  the  practice  of  medicine,  it  being 
the  first  case  in  which  the  question  has 
arisen  in  the  jurisdiction.     Various  aspects 
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of  that  question  are  considered  in  the  notes 
to  the  following  cases:  State  v.  Herring,  1 
Ann.  Cas.  61  (osteopathy)  ;  State  "^  Marble, 
2  Ann.  Cas.  898;  State  v.  Yegge,  9  Anp.  Cas. 
202;  Com.  V.  Porn,  13  Ann.  Cas.  569  (mid- 
wifery or  obstetrics)  ;  Germany  v.  State,  Ann. 
Cas.  1913C  477;  Com.  v.  Zimmerman,  Ann. 
Cas.  1916A  858  (massage  and  chiropractic) ; 
Crane  v.  Johnson,  Ann.  *Cas.  1917B  796 
(Christian  science) ;  McNaughtou  v.  Johnson, 
Ann.  Cas.  1917B  801  (oculists  or  opticians). 

State  regulation  of  the  practice  of  nurs- 
ing is  discussed  in  the  note  to  State  v.  Dis^ 
trict  Ct.  Ann.  Cas.  1917C  164. 

The  reported  case  holds  that  a  duly  li- 
censed, experienced,  and  trained  nurse,  em- 
ployed by  a  licensed  physician  and  surgeon 
to  administer  anesthetics  under  his  personal 
direction  and  supervision,  is  not  engaged  in 
the  practice  of  medicine  within  the  meaning 
of  the  statute  on  that  subject,  it  appearing  that 
the  nurse  in  question  had  never  opened  an 
office  or  announced  to  the  public  her  ability 
to  treat  the  sick,  and  bad  never  held  herself 
out  to  be  a  physician. 

The  question  whether  nursing  of  itself  con- 
stitutes the  practice  of  medicine  apparently 
has  never  been  directly  before  the  courts,  ex- 
cept in  the  reported  case;  and  whenever  the 
vocation  of  a  trained  nurse  has  been  referred 
to  in  that  connection,  it  has  been  by  way  of 
dictum  as  antithetical  to  the  practice  of 
medicine  in  cases  where  the  treatment  in- 
volved consisted  of  massage,  mental  sugges- 
tion, rubbing  and  kneading  the  body,  so- 
called  magnetic  treatment,  or  the  use  of  elec- 
trical appliances.  Thus  in  Smith  v.  Lane,  24 
Hun  (N.  Y.)  632,  it  appeared  that  the  treat- 
ment consisted  entirely  of  manipulation  witli 
the  hand  and  was  performed  by  rubbing, 
kneading,  and  pressure.  The  court,  in  holding 
that  the  manipulator  was  not  engaged  in  the 
practice  of  medicine,  said:  ''His  system  of 
practice  was  rather  that  of  nursing  than  of 
either  medicine  or  surgery.  »It  could,  in  no 
event,  result  in  any  other  injury  to  the  per- 
son practiced  upon  than  that  of  possible 
financial  loss.  No  bodily  disability  or  dis- 
eases could  either  result  from  or  lye  aggra- 
vated by  the  applications  made  by  him.  And 
what  he  did  in  no  just  sense  either  constitut- 
ed the  practice  of  medicine  or  surgery." 

In  People  v.  Gordon,  194  111.  560,  62  N.  E. 
858,  88  Am.  St.  Rep.  165,  it  appeared  that  the 
accused  had  advertised  that  he  was  a  ''mag- 
netic healer,"  and  that  he  gave  treatment  by 
rubbing  or  kneading  the  body  to  free  the 
nerve  forces.  The  supreme  court  said: 
"Without  some  knowledge  of  the  location  and 
offices  of  the  various  nerves,  muscles  and 
joints,  the  manipulation  of  those  parts  and 
the  flexing  of  the  limbs  cannot  be  intelligent- 
ly, if,  indeed,  safely  practiced.  Merely  giving 
massage  treatment  or  bathing  a  patient  is 


very  different  from  advertising  6ne's  business 
or  calling  to  be  that  of  a  doctor  or  physician, 
and,  as  such,  administering  osteopathic  treat- 
ment. The  one  properly  falls  within  the  pro- 
fession of  a  trained  nurse,  while  the  other 
does  not."  See  also  People  v.  Hcttiger,  150 
111.  App.  448;  Witty  v.  State,  173  Ind.  404, 
90  N.  E.  627,  25  L.R.A.(N.S.)  1297. 

In  Nelson  v.  State  Board  of  Health,  108 
Ky.  769,  57  S.  W.  605,  22  Ky.  L.  Rep.  438, 
the  court,  in  referring  to  a  practitioner  of  os- 
teopathy, said:  "Appellant  is  in  no  proper 
sense  a  physician  or  surgeon.  He  does  not 
practice  medicine.  He  is  rather  on  the  plane 
of  a  trained  nurse.  If  by  kneading  and  ma- 
nipulating the  body  of  the  patient  he  can 
give  relief  from  suffering,  we  can  see  no  rea- 
son why  he  should  not  be  paid  for  his  labor 
as  other  laborers.  Services  in  kneading  and 
manipulating  the  body  are  no  more  the  prac- 
tice of  medicine  than  services  in  bathing  a 
patient  to  allay  his  fever  or  the  inflammation 
of  a  wound." 
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Cancellation  of  Instnunents  -«  Heoes- 
sary  Parties  —  Grantee  in  Unde- 
livered  Deed. 

In  a  suit  to  cancel  deeds  to  school  lands 
-for  which  the  grantees  or  their  successors 
have  executed  deeds  to  the  United  States  as 
a  basis  for  lieu  land  selections,  an  allegation 
that  the  United  States  has  and  still  does  re- 
fuse to  accept  the  deeds  of  certain  of  the 
defendants  imports  that  there  had  been  no 
delivery  of  the  deeds,  and,  though  it  appears 
that  the  deeds  have  been  recorded,  demurrers 
on  the  ground  that  the  United  States  is  a 
necessary  party  defendant  are  properly  over- 
ruled, as  a  grantee  under  a  deed  acquires  no 
rights  in  the  absence  of  a  delivery. 

Trees  and  Tiniber  —  National  Forest 
Reserve  —  Relinqnislinient  and  Uen 
laands. 

Under  Act  Cong.  June  4,  1897,  c.  2,  30 
Stat.  30  (9  Fed.  St.  Ann.  [2d  ed.]  588)  pro- 
viding that  in  cases  in  which  a  tract  of  land 
covered  by  an  unperfected  bona  fide  claim  or 
by  a  patent  is  included  within  the  limits  of 
a  iniblic  forest  reservation  the  settler  or  own- 
er may  relinquish  the  tract  to  the  govern- 
ment and  select  in  lieu  thereof  a  tract  of 
vacant  land  open  to  settlement,  title  to  the 
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base  lauds  passes  to  the  United  States  on  the 
acceptance  of  the  deed  and  the  approval  of 
the  selection  by  the  general  land  ottice,  and,, 
though  deeds  have  been  executed  and  filed, 
title  does  not  pass  until  the  transfer  is  ac- 
cepted by  that  office. 
[See  note  at  end  of  this  case.] 

Courts  —  Federal  Decision  Binding; 
State  Oonrt. 

The  construction  of  a  federal  statute  is  for 
the  federal  courts^  and  the  state  court  must 
follow  the  rule  which  they  announce. 

Public  lAnds  —  Cancellation  of  Deed 
—  Kecessary  Party  —  Transfer  to 
United  States. 

Where  school  lands  within  a  national  forest 
reserye  were  purchased  from  the  state  in  the 
name  of  dummy  applicants,  who  immediately 
assigned  their  contracts  to  the  party  for 
whose  benefit  the  applications  were  made  in 
Tiolation  of  the  statute  contemplating  that 
the  purchase  shall  be  for  the  benefit  of  the 
applicant,  and  after  the  execution  of  deeds 
the  grantees  or  their  successors  executed 
deeds  to  the  United  States  as  a  basis  for  lieu 
land  selections,  and  such  deeds  were  accepted 
by  the  proper  ofiicers  of  the  United  States, 
the  deeds  from  the  state  cannot  be  canceled 
because  of  the  fraud  inducing  their  execution 
without  the  presence  of  the  United  States  as 
a  party,  though  the  United  States  has  co- 
operated with  the  state  in  marshaling  the 
evidence  of  the  fraud  and  instituted  adverse 
proceedings  against  the  corresponding  selec- 
tions on  the  public  domain. 

Sane. 

That  the  United  States  cannot  be  sued 
without  its  consent  does  not  authorize  the 
court  to  pass  a  decree  canceling  the  deeds 
which  it  cannot  enforce. 

Persons  Entitled  to  Object  to  Defeet 
of  Parties. 

Where  the  grantors  of  the  United  States 
have  conveyed  the  selected  lands  and  have  exe- 
cuted to  the  purchasers  powers  of  attorney 
authorizing  the  selection  in  the  names  of  the 
grantors  of  lieu  lands  and  the  sale  of  the 
selected  lands,  and  the  powers  of  attorney 
have  been  exercised  and  land  selected  and  con- 
veyed to  parties  who  were  in  possession,  such 
parties,  in  protection  of  their  titles  to  the 
selected  lands,  are  entitled  to  claim  that  the 
United  States  was  the  owner  of  the  base 
lands,  and  as  a  corollary  to  that  claim  to 
urge  that  the  controversy  could  not  be  deter- 
mined in  the  absenoe  of  the  United  States  as 
a  party. 

Agency  —  Power  of  Attorney  —  Revo- 
cation —  Power  Conpled  with  Inter- 
egL 

Where  parties  relinquishing  lands  within 
a  forest  reservation  to  the  United  States  as 
a  basis  of  lieu  land  selections  sold  their  selec- 
tions and  executed  powers  of  attorney  author- 
izing the  purchasers  to  select  lieu  lands  in 
their  names  and  authorizing  the  sale  of  the 
selected  lands,  such  powers  of  attorney  are 
powers  with  an  interest  and  were  irrevocable 
during  the  lifetime  of  the  grantors. 
Ann.  Cas.  1918E.— 44. 
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Fnblio  Lands  —  Cancellation  of  Deed 
— >  Kecessary  Parties  —  Transfer  to 
United  States. 

Where  deeds  executed  by  grantees  of  school 
lands  or  their  successors  to  the  United , 
States  and  filed  as  a  basis  for  lieu  land  selec- 
tions have  never  been  accepted  by  the  United 
States  and  it  has  never  been  determined  by 
the  general  land  ofiice  that  the  grantors  have 
title  or  that  the  deeds  are  effectual  to  pass 
title,  the  United  States  has  no  interest  in 
the  lands  and  is  not  a  necessary  party  to  a 
suit  by  the  state  to  cancel  the  deeds  from  the 
state  for  fraud. 

Evidence  of  Frand  Sni&cient. 

In  a  suit  to  cancel  deeds  to  school  lands, 
the  evidence  is  held  to  be  sufficient  to  estab- 
lish a  conspiracy  to  obtain  such  lands  in 
fraud  of  the  public  policy  of  the  state  by  pro- 
curing a  large  number  of  applications  from 
dummy  applicants,  who  immediately  assigned 
their  contra^^ts,  and  to  show  that  a  defendant 
who  thereby  acquired  deeds  to  thousands  of 
acres  of  land  was  a  party  to  the  conspiracy 
and  the  author  of  it. 

Frand  —  Proof  by  Circumstances. 

Fraud  is  ordinarily  established  by  circum- 
stantial evidence. 

Conspiracy  —  Proof  by  Circnnistances. 

A  conspiracy  may  be  inferred  from  circum- 
stances. 

Public  Lands  ^-  Cancellation  of  Deed 
—  Wbat  Constitutes  Fraud. 

Where,  by  means  of  applications  in  the 
names  of  dummy  applicants  and  by  false  atli- 
davits,  thousands  of  acres  of  school  landb 
were  acquired  from  the  state  by  nonresidents, 
contrary  to  the  policy  of  the  state  to  sell  only 
to  residents  wno  purchase  for  their  own 
benefit  and  in  quantities  not  exceeding  320 
a<;res  to  each  person,  there  is  such  fraud  as 
justified  the  cancellation  of  the  deeds,  though 
the  state  received  the  price  at  which  the  lands 
were  held  for  sale,  especially  as  the  market 
value  of  the  lands  subsequently  increased  and 
the  state  land  board  raised  the  selling  price; 
it  being  probable  that,  if  sales  had  been  made 
only  to  qualified  purchasers  in  amounts  not 
exceeding  320  acres  to  each  purchaser,  the 
bulk  of  the  lands  would  have  remained  avail- 
able for  sale  at  the  higher  prices. 

Parties  to  Suit  to  Cancel. 

In  a  suit  to  cancel  deeds  to  school  lands 
within  a  forest  reserve  which  have  been  sub- 
sequently offered  to  the  United  States  as  a 
basis  for  lieu  land  selections,  but  which  have 
not  been  accepted  by  the  United  States,  it  is 
immaterial  whether  purchasers  of  the  land 
selected  in  lieu  thereof  were  bona  fide  pur- 
chasers, as  their  title  to  the  selected  lands  is 
dependent  on  the  title  of  the  United  States 
to  the  base  lands  and  the  United  States  never 
acquired  title  to  the  base  lands. 

Sufficiency   of   Evidence   of   Fraud. 

In  a  suit  to  cancel  deeds  to  school  lands 
purchased  from  the  state  on  applications  of 
dummy  applicants,  the  evidence  is  held  to 
show  that  a  party  who  financed  the  purchases 
and  took  deeds  to  secure  money  advanced  by 
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him  was  a  party  to  the  conspiracy  and  was 
not  an  innocent  purchaser. 

Effect     of     XTncompleted     Transfer     to 
United  ^  States. 

Where  deeds  to  school  lands  within  a 
national  forest  reserve  were  obtained  by  fraud 
and  the  grantees  or  their  successors  executed 
deeds  to  the  United  States  and  filed  them  as 
the  basis  of  lieu  land  selections,  but  the 
deeds  were  not  accepted  by  the  land  office, 
the  pendency  in  such  office  of  proceedings  on 
charges  against  the  validity  of  the  selections 
of  lieu  lands  does  not  prevent  an  action  to 
cancel  the  deeds  from  the  state,  as,  the  United 
States  having  acquired  no  interest  in'  the 
lands,  the  general  land  office  has  no  control 
over  them;  its  jurisdiction  being  confined  to 
the  public  domain. 

liaches  ^-  Applieation  to  State. 

The  doctrine  of  laches  is  applicable  to  the 
state. 

Pnbllo  Lands  —  Cancellation  of  Deed 
for  Fraud  —  I<aclies. 

While  it  is  a  suspicious  circumstance  that 
146  applications  should  be  made  within  a  few 
months  to  purchase  state  lands  in  a  forest 
reserve  and  that  deeds  should  issue  shortly 
afterwards  to  a  handful  of  nonresidents  trans- 
ferring many  thousands  of  acres  of  such 
lands,  where  these  matters  apparently  passed 
unnoticed  by  the  state  officials,  laches  is  not 
imputable  to  the  state  in  its  failure  to  act 
for  the  cancellation  of  the  deeds  for  fraud 
in  the  inception  of  the  fraud,  as  notice  must 
he  more  than  would  excite  the  suspicion  of  a 
<*autious  and  wary  person. 

Sanie. 

A  delay  of  fifteen  years  from  1898  to  1913 
In  bringing  suit  to  set  aside  deeds  to  school 
lands  based  on  fraudulent  applications  by 
dummy  applicants  is  held  not  to  be  such 
laches  as  barred  the  suit,  where  the  fraud 
was  not  discovered  until  1906  and  the  facts 
were  not  fully  known  until  1908,  at  which 
time  the  position  of  innocent  defendants  had 
become  fixed,  and  the  condition  and  value 
of  the  lands  did  not  change  appreciably  and 
where  the  marshaling  of  the  facts  involved  a 
vast  amount  of  investigation  and  painstaking 
labor  and  the  charges  reflected  on  the  Integ- 
rity of  a  numlier  of  citizens  of  the  state 
necessitating  careful  investigation  before 
making  such  charges  and  taking  action, 
especially  where  in  spite  of  the  delay  the 
evidence  of  the  fraud  was  clear  and  the  fraud 
could  not  have  been  disproved. 

Katifleation  of  Beed  Secured  by  Fraud. 

It  should  not  be  assumed  that  the  legis- 
lature has  ratified  sales  of  school  lands 
secured  by  gross  fraud  unless  the  language 
of  the  statute  leads  unmistakably  to  that  con- 
illusion. 

Same. 

Sess.  Laws  1899,  p.  164,  §  27,  directed  the 
state  land  board,  which  had  been  authorized 
to  lend  the  school  funds  on  farm  mortgages, 
to  foreclose  all  mortgages  which  were  not 
adequate  security  and  bid  in  the  lands  at  its 
true  cash  value,  but  through  mistake  did  not 
empower  the  board  to  sell  land  bo  purchased. 


Xaws  1901,  p.  304,  authorized  the  board  to 
bid  in  lands  sold  under  foreclosure  of  mort* 
•gage  given  to  secure  a  loan  from  the  school 
fund,  and  provided  that  such  lands  should 
be  held  for  sale  and  sold  as  opportunity  might 
ofiTer  on  the  best  terms  obtainable,  and  that 
all  sales  of  land  theretofore  made  by  the 
board  were  thereby  ratified  and  confirmed, 
and  whenever  the  full  purchase  price  should 
have  been  paid  title  m  fee  simple  should 
vest  in  the  purchasers  and  their  successors 
and  assigns.  It  is  held,  that  this  was  passed 
to  correct  the  error  in  the  Act  of  1899  and 
related  to  purchases  made  by  the  state  on 
the  foreclosure  of  school  fund  mortgages  and 
authorized  sales  thereof  and  confirmed  sales 
theretofore  made,  and  had  no  reference  to 
sales  of  the  state's  grant  lands  and  was  not 
intended  to  confirm  fraudulent  purchases  of 
such  grant  lands. 

Relief  on  Cancellation  — >  Aeeonnting 
for  Profits. 

The  state,  suing  to  cancel  deeds  to  school 
lands  relinquished  to  the  United  States  as 
the  basis  of  lieu  land  selections  for  fraud  in 
procuring  such  deeds,  cannot  recover  tiie 
lands  and  also  have  an  accounting  from  the 
grantees  for  money  secured  by  them  through 
the  attempted  exchange  of  the  lands. 

Trees  and  Tiniber  —-'National  Forest 
Reserre  — >  Relinqniskment  and  Lien 
Lands. 

Act  Cong.  March  3,  1905,  c.  1495,  33  Stat. 
1264,  repealing  Act  Cong.  June  4,  1897,  c.  2, 
30  Stat.  36  (9  Fed.  St.  Ann.  [2d  ed.]  588) 
providing  in  cases  where  a  tract  of  land  cov- 
ered by  an  imperfect  bona  fide  claim  or  by  a 
patent  is  included  within  the  limits  of  a  pub- 
lic forest  reservation,  the  settler  or  owner 
may  relinquish  it  to  the  government  and 
select  in  lieu  thereof  a  tract  of  vacant  public 
land  open  to  settlement,  but  providing  that 
the  selections  heretofore  made  in  lieu  of  lands 
relinquished  may  be  perfected  as  though  the 
act  had  not  been  passed,  does  not,  where  title 
to  base  land  relinquished  in  lieu  of  other 
lands  to  be  selected  from  the  public  domain 
was  acquired  from  the  state  by  fraud,  vest 
such  title  in  the  United  States,  so  as  to  pre- 
clude an  attack  on  the  title  to  base  land  by 
the  state,  where  the  United  States  has  not 
accepted  the  conveyance  of  the  base  lands. 

[See  note  at  end  of  this  case.} 

Sauie. 

Under  the  regulations  of  the  interior  de- 
partment, a  selector  of  unsurveyed  public 
lands  acquires  an  inchoate  right  thereto  which 
on  survey  and  compliance  with  the  rules  en- 
titles him  to  patent ;  hence  title  to  base  lands 
included  in^a  forest  reserve  and  relinquished 
in  lieu  of  other  lands  is  not  subject  to  attack 
on  the  theory  that  there  could  be  no  relin- 
quishment because  the  lieu  lands  were  unsur- 
veved. 

[See  note  at  end  of  this  case,] 

Same. 

As  the  administration  of  the  forest  reserve 
act  is  vested  in  the  land  department,  the 
question  whether  a  relinquishment  of  lands 
incorporated  in  a  forest  reserve,  the  owner 
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selecting  other  lands  in  lieu  thereof,  is  suffi- 
ciently  in  compliance   with  the   rules  to   be 
accepted  is  solely  for  the  land  department. 
[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Orook  county: 
Dunr,  Judge. 

Action  by  State  of  Oregon,  plaintiff, 
against  F.  A.  Hyde  et  al.,  defendants.  Judg- 
ment for  plaintiff.  Certain  defendants  ap- 
peal.   Modified. 

[5]  This  la  a  suit  brought  to  set  aside  deeds 
to  upwards  of  fourteen  thousand  acres  of 
lands  in  Crook  County  which  formerly  be- 
longed to  the  State  of  Oregon.  The  suit  is 
based  on  an  alleged  conspiracy  to  which  the 
defendants  Hyde,  Schneider  and  others  were 
parties,  to  secure  these  lands  in  fraud  of 
the  public  policy  of  the  state  as  defined  by 
its  statutes  providing  for  the  sale  of  its 
lands.  Moat  of  the  defendants  are  joined 
as  parties  on  the  allegation  that  they  assert 
some  interest  in  the  property  averse  to  the 
claim  of  the  state. 

[6.]  The  second  amended  complaint  on 
which  the  case  was  tried  alleges  that  an  act 
of  Congress  approved  June  4,  1897  (9  Fed. 
St.  Ann.  [2d  ed.]  588),  contained  the  follow- 
ing provision: 

"That  in  cases  in  which  a  tract  covered 
by  an  unperfected  hona  fide  claim,  or  by 
patent,  is  included  within  the  limits  of  a 
public  forest  reservation  the  settler  or  owner 
thereof  may,  if  he  desires  to  do  so,  relin- 
quish the  tract  to  the  government,  and  may 
select  in  lieu  thereof  a  tract  of  vacant  land 
open  to  settlement  not  exceeding  in  area  the 
tract  covered  by  his  claim  or  patent,  and  no 
charge  shall  be  made  in  such  cases  for  mak- 
ing the  entry  of  record  or  issuing  ttie  patent; 
provided  further,  that  in  cases  of  unper- 
fected claims  the  requirements  of  the  laws 
respecting  settlement,  residence,  improve- 
ments, etc.,  are  complied  with  on  the  new 
claims,  credit  being  allowed  for  the  time 
spent  on  the  relinquished  claims." 

It  is  alleged  that  shortly  after  the  enact- 
ment of  this  legislation  the  defendant  Hyde 
conceived  the  fraudulent  purpose  of  acquir- 
ing the  properties  involved  in  this  case  which 
were  then  a  part  of  the  school  lands  granted 
by  Congress  to  the  State  of  Oregon.  Hyde's 
plan  was  alleged  to  be  to  procure  a  large 
number  of  applications  to  purchase  these 
lands,  the  purchasers  assigning  their  con- 
tracts immediately  and  Hyde  securing  there- 
by state  deeds  running  to  him  or  parties 
selected  by  him  and  acting  with  him.  The 
statute  for  the  disposition  of  state  lands  in 
force  at  that  time  was  as  follows: 

"When  any  person  desires  to  purchase  any 
^f  the  lands  of  this  state  mentioned  in  Sec- 


tion 3617,  he  shall  file  an  application  with 
the  said  board  of  commissioner  ( s ) ,  which 
application  shall  contain  a  precise  descrip- 
tion of  the  land  applied  for,  according  to  the 
United  States  survey  thereof,  and  be  accom- 
panied by  the  affidavit  of  the  applicant,  taken 
before  some  notary  public  or  county  clerk, 
to  the  effect  that  he  is  over  [7]  eighteen 
years  of  age,  and  is  a  citizen  of  the  United 
States,  or  has  declared  his  intention  to  be- 
come such  and  a  resident  of  this  state,  thAt 
he  has  not  directly  or  ihdirectly  made  any 
previous  purchase  of  land  from  this  state, 
or  any  for  him,  which  together  with  the 
land  described  in  the  application  exceeds  three 
hundred  and  twenty  acres;  that  the  pro- 
posed purchase  is  for  his  own  benefit,  and 
not  for  the  purpose  of  speculation;  that  he 
has  made  no  contract  or  agreement,  express 
or  implied,  for  the  sale  or  disposition  of  the 
land  applied  for  in  case  he  is  permitted  to 
purchase  the  same,  and  that  there  is  no  valid 
adverse  claim  thereto  by  any  actual  settler:" 
Hiirs  Code,  §  3618. 

'  The  scheme  alleged  in  the  second  amended 
complaint  contemplated  the  control  by  the 
defendant  Hyde  of  the  lands  described  there- 
in and  his  conveyance  of  the  same  to  the 
United  States  as  a  basis  for  the  selection  of 
lands  equal  in  area  on  the  public  domain 
The  steps  taken  in  pursuance  of  this  scheme 
are  alleged  with  particularity  in  the  second 
amended  complaint.  Plaintiff  sufficiently 
avers  that  the  applications  so  secured  were 
made  on  behalf  of  Hyde  and  for  his  benefit, 
that  the  affidavits  made  by  the  applicants 
were  false  in  so  far  as  they  alleged  that 
affiants  were  purchasing  for  their  own  bene- 
fit and  that  they  had  made  no  contract,  ex- 
press or  implied,  for  the  disposition  of  the 
property;  that  the  result  was  the  acquisition 
by  a  nonresident  of  the  state  of  many  thou- 
sands of  acres  of  Oregon  school  land,  although 
the  laws  of  Oregon  contemplate  that  its 
lands  shall  be  sold  only  to  residents  of  the 
state  and  in  quantities  not  exceeding  three 
hundred  and  twenty  acres  to  each  person. 
Plaintiff  charges  that  this  result  was  brought 
about  by  direct  purchase  from  the  state,  in- 
asmuch as  the  applications  were  all  made 
for  Hyde's  benefit  and  the  lands  were  all 
paid  for  with  Hyde's  money.  It  is  alleged 
that  the  titles  were  taken  in  tlie  names  of 
the  defendants  Hyde,  [8]  Sherman,  Schneid- 
er, Morris,  Baldwin  and  Clarke;  that  these 
parties  executed  and  recorded  deeds  of  re- 
linquishment to  the  United  States  and 
thereupon  undertook  to  select  lands  in  lieu 
of  those  relinquished.  It  is  alleged  that  the 
conspiracy  resulted  in  the  acquisition  by 
Hyde  of  about  forty-seven  thousand  acres 
of  land  and  the  patenting  to  him  and  his 
associates  of  about  ten  thousand  acres  of 
selected  lands  in  lieu  of  a  like  acreage  re- 
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linquisbed.  It  is  averred  that  subsequent  to 
November,  1902,  adverse  proceedings  were 
instituted  in  tbe  General  Land  Office  against 
tlie  remaining  selections,  that  these  pro- 
ceedings  are  still  pending  and  that  the 
General  Land  Office  refuses  to  patent  any  of 
the  remainder  of  the  selected  lands.  The 
thirtieth  paragraph  of  the  second  amended 
complaint  is  as  follows: 

"That  the  United  States  of  America  has  at 
all  times  and  does  now  refuse  to  accept  the 
deeds  of  defendants  0.  W.  Clarke  and  F.  A. 
Hyde  for  the  lands  hereinbefore  first  de- 
scribed, and  has  at  all  times  and  does  now 
refuse  to  accept  title  to  said  lands  for  the 
reason  that  the  said  lands  were  fraudulently 
acquired  from  the  State  of  Oregon,  as  here- 
inbefore alleged,  and  the  said  United  States 
of  America  and  the  officers  thereof  having 
charge  of  the  public  lands  in  the  United 
States  have  never  at  anv  time  determined  or 

w 

decided  that  said  F.  A.  Hyde  and  C.  VV. 
Clarke  were  the  owners  of  the  lands  at- 
tempted to  be  conveyed  by  them  to  the  Unit- 
ed States  and  have  never  decided  or  deter- 
mind  that  the  said  C.  W.  Clarke  and  F.  A. 
Elyde  are  entitled  to  the  lands  attempted  to 
be  selected  in  lieu  of  said  lands  hereinbefore 
first  described,  and  the  said  officers  of  the 
United  States  have  for  a  long  time  and  now 
do  maintain  and  assert  that  the  United 
States  acquires  no  interest  in  the  lands  des- 
ignated as  base  under  the  act  of  June  4, 
1897,  until  the  Land  Department  has  de- 
termined that  the  selector  is  the  owner  of 
the  base  land  and  is  entitled  to  a  patent  to 
the  lands  selected  in  lieu  thereof;  that  no 
such  determination  has  ever  been  [9]  made 
as  to  the  lands  hereinbefore  first  described 
or  for  the  lands  attempted  to  be  selected  in 
lieu  thereof." 

Facts  are  alleged  in  great  detail  to  excuse 
the  delay  in  bringing  suit. 

It  may  be  said  parenthetically  that  in  tho 
administration  of  the  act  of  1897  above 
quoted,  a  nomenclature  has  come  .into  use 
under  which  the  state  lands  surrendered  are 
called  base  lands  and  the  properties  claimed 
in  lieu  thereof  are  known  as  selected  lands. 

The  defendants,  other  than  those  charged 
with  the  conspiracy,  are  alleged  to  claim 
an  interest  in  the  base  lands  grounded  on 
conveyances  of  the  selected  lands  made  to 
them  by  Hyde  and  Clarke.  It  is  averred  that 
these  rights  are  subsequent  and  inferior  to 
the  rights  of  the  state.  It  is  charged  that 
the  lands  are  unoccupied  and  that  Hyde  is 
insolvent. 

Plain tiflf  prays  for  a  decree  adjudging  that 
it  is  owner  of  the  property  desoiibed,  quiet- 
ing its  title  as  against  the  several  defend- 
ants and  canceling  the  state  deeds  issued  for 
the  property  in  question.  In  case  this  relief 
is  denied  in  whole  or  in  part  plaintiff  prays 
that  it  may  be  adjudged  to  be  the  owner  of 


the  equitable  title  to  the  selected  lands,  that 
the  defendants  may  be  charged  as  trustees 
for  plaintiff  in  any  interest  held  by  them  in 
said  selected  lands  and  finally  that  the  de- 
fendant Hyde  be  required  to  account  to 
plaintiff  for  all  moneys  received  by  him  from 
lands  sold  in  lieu  of  the  lands  of  the  State 
of  Oregon  surrendered  by  him. 

Attached  to  the  second  amended  complaint 
is  an  exhibit  showing  the  particulars  as  to 
each  piece  of  land  conveyed  by  the  state^  its 
various  transfers  and  the  date  of  its  relin- 
quishment to  the  United  States;  also  the 
date  of  the  selection  made  in  lieu  of  it.  A 
large  majority  of  these  selections  were  made 
in  the  years  [10]  1899  and  1900,  quite  a 
number  in. 1901,  a  very  few  as  late  as  1904 
and  one  in  1910. 

The  defendants  F.  A.  Hyde,  Western  Lum- 
ber Company,  Willamette  Pulp  and  Paper 
Company,  Martin  Barrett,  Cedar  Sheop  Asso- 
ciation, Mrs.  Theodore  Hampe,  Riverside 
Land  and  Livestock  Company,  Rock  Springs 
Land  and  Cattle  Company  and  Alger  Logging 
Company  demurred  to  the  complaint.  The 
demurrers  were  based  in  part  on  an  alleged 
defect  of  parties  in  that  the  United  States 
was  not  joined  as  a  party  defendant.  The 
demurrers  were  overruled  and  thereupon 
these  defendants  answered.  The  defendants 
C.  W.  Clarke  Company,  Anaconda  Copper 
Mining  Company,  O.  S.  Lewis  and  Henry 
Hewitt,  Jr.,  also  answered.  All  of  these 
answers  deny  the  allegations  above  quoted 
making  up  the  thirtieth  paragraph  of  the 
second  amended  complaint  and  all  other  al- 
legations to  the  effect  that  title  to  the  base 
lands  had  not  vested  in  the  United  States; 
all  answering  defendants  alleged  affirmative- 
ly that  the  United  States  is  the  owner  of  the 
base  lands  and  is  a  necessary  party  defend- 
ant. 

All  of  the  answering  def^idants  except 
Hyde  and  C.  W.  Clarke  Company  alleged 
the  conveyance  to  them  respectively  of 
^ecified  portions  of  the  selected  lands  in 
consideration  of  moneys  paid  by  them  with- 
out notice  of  any  fraud  or  irregularity.  The 
defendant  O.  W.  Clarke  Company  alleged  in- 
debtedness due  it  from  the  defendant  Hyde 
end  from  one  John  A.  Benson  and  the 
transfer  to  it  of  sundry  selected  lands  to  se- 
cure these  debts;  this  defendant  alleged  tlwt 
it  had  made  its  advances  and  received  its 
conveyances  in  ignorance  of  any  of  the  mat- 
ters alleged  by  plaintiff.  The  answers  all 
allege  that  plaintiff  knew  at  all  times  sub- 
sequent to  the  execution  of  the  state  deeds 
the  facts  with  reference  to  the  applications 
to  purchase.  It  is  [11]  alleged  that  the 
defendants  have  been  at  expense  in  the 
care  of  the  selected  lands  and  the  payment  of 
taxes  thereon.  It  is  also  alleged  that  much 
of  the  evidentiary  matter  on  which  the  de- 
fendants  were   dependent  was   destroyed   in 
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the  San  Francisco  fire  of  April,  1006,  and 
that  sundry  material  witnesses  have  died. 
The  state  is  charged  with  laches  in  bringing 
this  suit. 

It  is  also  affirmatively  alleged  in  these 
answers  that  the  applications  to  surrender 
and  select  are  still  pending  before  the  Gen- 
eral Land  Office  and  that  its  j.urisdiction  to 
act  in  the  premises  is  exclusive. 

All  of  the  defendants  deny  the  allegations 
of  fraud  in  applying  to  purchase  the  state 
lands  and  the  allegations  of  conspiracy  to 
acquire  these  lands  unlawfully.  It  is  not 
alleged  by  any  defendant  that  the  lauds 
•claimed  by  him  have  been  patented  by  the 
Vnited  States  either  to  him  or  to  his  pred- 
ecessors in  interest. 

The  defendants  Philomen  Clarke,  Flora  M. 
Sherman,  Joost  H.  Schneider,  F.  A.  Hyde 
and  Company,  A.  S.  Baldwin  and  Emma  C. 
Baldwin  filed  disclaimers. 

Plaintiff's  replies  joined  issue  on  the  af- 
firmative allegations  in  the  respective  an- 
swers. Supplemental  pleadings  admit  that 
since  this  suit  was  brought  the  Oeneral  Land 
Office  has  entered  adverse  proceedings  against 
certain  selections  of  lieu  land  based  on  the 
relinquishment'  of  Oregon  forest  reserves. 

The  case  was  tried  out  and  a  decree  was 
passed  by  the  lower  court  adjudging  that 
plaintiff  is  the  owner  of  the  land  in  ques- 
tion, setting  aside  the  state  deeds  executed 
therefor,  directing  the  several  defendants  to 
execute  conveyances  to  plaintiff  of  the  prop- 
erties claimed  by  them  and  awarding  plain- 
tiff a  judgment  against  the  defendant  Hyde 
in  the  sum  of  $17,689.74. 

The    defendants    Hyde,    Hewitt,    Barrett, 

^wis,  Hampe,  C.  W.  Clarke  Company,  Rock 

Springs   Land    [12]    and    Cattle    Company, 

Western   Lumber   Company,   Riverside  Land 

«fld   Livestock    Company,    Williamette    Pulp 

and  Paper   Company,   Alger   Logging   Com- 

P*^7j     Anaconda    Copper    Mining    Com'pany 

^^^  Cedar  Sheep  Association  appeal. 

TT  '    C?«    Shaw  for  appellants   F.   A.   Hyde, 

iienry    l^jewitt,   Jr.,   Martin   Barrett,   O.    S. 

m^'    Mrs.  Theodore  Hampe,  C.  W.  Clarke 

^1     ^^*npany.  Rock  Springs  Land  and  Oat- 

o      ^**ipany.  Riverside  Land  and  Livestock 

T«**    -Association. 
LttmK    ^'    ^^^f^^    ^^^    appellant    Western 
£   J^*'     Company, 
'j/r^-   Hershey  for  appellant  Anaconda  Cop- 
^^^"S  Company. 
^'^^ih  Leiier  d  Alien  for  appellant  Wil- 
»\fce  Pulp  and  Paper  Company. 
V^^e    M.    Brown   and   John   0.    Bailey 

i-espondent. 
/ 

jyicCAMART,  J. — ^1.  All  of  the  appellants 
ftflsign  error  on  the  refusal  of  the  court  to 
dismiss  the   suit   on   the   ground   that   the 


SbfP^^*^^'  Alger  Logging  Company  and  Cedar 


United  States  is  a  necessary  party*  defend- 
ant. This  point  was  raised  by  most  of  the 
appellants  on  demurrer  and  by  all  of  them 
the  question  was  [13]  reserved  by  answer. 
It  is  averred  in  the  thirtieth  paragraph  of 
the  second  amended  complaint  that  "the 
United  States  of  America  has  at  all  times 
and  does  now  refuse  to  accept  the  deeds  of 
defendants  O.  W.  Clarke  and  F.  A.  Hyde  for 
the  lands  hereinbefore  first  described."  This 
allegation  imports  that  there  was  no  delivery 
of  the  deeds.  It  is  elementary  that  in  the 
absence  of  delivery  the  grantee  in  a  deed  ac- 
quires no  rights  thereunder.  It  elsewhere 
appears  in  plaintiff's  pleading  that  the  deeds 
executed  to  the  United  States  and  convey- 
ing the  base  lands  in  controversy  were  re- 
corded, but  it  has  been  held  that  the  record- 
ing of  a  deed  by  the  grantor  without  the 
consent  of  the  grantee  does  not  constitute 
delivery:  Bogard  v.  Barhan,  66  Ore.  260, 
276,  277,  108  Pac.  214.  As  to  so  much 
of  the  land  as  was  held  in  the  name  of  Hyde 
and  Clarke  tlie  allegations  are  therefore 
sufficient  to  dispense  with  the  joinder  of 
the  United  States  as  a  party,  and  the  de- 
murrers, in  so  far  as  they  are  based  on  this 
ground,  were  properly  overruled. 

2.  Issue  was  joined  by  appellants  on  the 
allegations  of  the  second  amended  complaint 
as  to  the  refusal  of  the  United  States  to 
accept  the  deeds  to  the  base  lands.  In  de- 
termining the  effect  of  the  evidence  directed 
to  this  issue  it  becomes  material  to  examine 
the  act  of  1897  and  the  federal  decisions  con- 
struing it.  The  statute  first  came  before 
the  United  States  Supreme  Court  for  con- 
sideration in  the  case  of  Cosmos  Explora- 
tion Co.  V.  Gray  Eagle  Oil  Co.  190  U.  S. 
301,  47  U.  S.  (L.  ed.)  1064,  23  S.  Ct.  692, 
24  S.  Ct.  860.  It  was  there  held  that  the 
administration  of  the  act  was  vested  in  the 
General  liand  Office;  that  it  was  empowered 
to  adopt  rules  fixing  the  procedure  by  which 
base  lands  could  be  Surrendered  and  selected 
lands  acquired;  and  that  the  rules  adopted 
were  reasonable.  The  sixteenth  rule  so  ap- 
proved is  as  follows: 

[14]  "Where  final  certificate  or  patent  has 
issued,  it  will  be  necessary  for  the  entry- 
man  or  owner  thereunder  to  execute  a  quit- 
claim deed  to  the  United  States,  have  the 
same' recorded  on  the  county  records,  and 
furnish  an  abstract  of  title,  duly  authenti- 
cated, showing  chain  of  title  from  the  Gov- 
ernment back  again  to  the  United  States. 
The  abstract  of  title  should  accompany  the 
application  for  change  of  entry,  which  must 
be  filed  as  required  by  paragraph  15,  with- 
out the  affidavit  therein  called  ^pr." 

The  Court,  speaking  through  Mr.  Justice 
Peckham,  says: 

"Counsel  insists  that  the  act  of  June  4,| 
1897,   constitutes   a    standing    offer   on   the 
part  of  the  Government  to  exchange  any  of 
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its  'vacant  land,  open  to  settlement'  for  a 
similar  area  of  patented  land  in  a  forest  res- 
ervation, and  that  whenever  a  person  relin- 
quishes to  the  Government  a  tract  in  a  forest 
reservation  and  places  his  deed  to  the  Gov- 
ernment of  record  as  required  by  the  Land 
Department  rules,  and  selects  in  lieu  there- 
of a  similar  area  of  vacant  land  open  to 
settlement  that  such  oflfer  of  the  Govern- 
ment has  thereupon  been  both  accepted  and 
fully  complied  with,  and  that  a  complete 
equitable  title  to  the  selected  land  is  there- 
by vested  in  the  selector. 

"But  even  the  complete  equitable  title 
asserted  by  complainant  must,  as  it  would 
seem,  be  based  upon  the  alleged  right  of  the 
local  land  officers  to  accept  the  deed  and 
approve  the  selection,  even  though  such  ap- 
proval may  be  thereafter  the  subject  of  a 
review  in  the  nature  of  an  appeal  from  the 
action  of  the  local  officers.  There  must  be 
a  decision  made  somewhere  regarding  the 
rights  asserted  by  the  selector  of  land  under 
the  act,  before  a  complete  equitable  title  to 
the  land  can  exist.  The  mere  filing  of  papers 
cannot  create  such  title.  The  application 
must  comply  with  and  conform  to  the  stat- 
ute, and  the  selector  cannot  decide  the  ques- 
tion for  himself. 

"We  do  not  see  how  it  can  be  successfully 
maintained  that,  without  any  decision  by 
any  official  representing  the  Government,  and 
by  merely  filing  the  deed  [15]  relinquishing 
to  the  Government  a  tract  of  forest  reserve 
land  and  assuming  to  select  a  similar  area 
of  vacant  land  open  to  settlement,  the  se- 
lector has  thereby  acquired  a  complete  equi- 
table title  to  the  selected  land.  The  selector 
has  not  acquired  title  simply  because  he  has 
selected  land  which  he  claims  was  at  the  time 
of  selection  vacant  land  open  to  settlement, 
nor  does  the  filing  of  his  deed  conveying  the 
land  relinquished  and  the  abstract  of  title 
with  it  show  necessarily  that  he  was  the 
owner  of  the  land  as  |»rovided  for  by  the 
statute.  So  far  as  his  action  goes,  it  is  an 
assertion  on  his  part  that  he  was  the  owner 
in  fee  simple  of  the  land  he  proposed  to  re- 
linquish, and  that  the  deed  conveys  a  fee 
simple  title  to  the  Government,  and  also 
that  he  has  selected  vacant  land  which  is 
open  to  settlement,  and  that  therefore  he  is 
entitled  to  a  patent  for  such  land.  These  as- 
sertions may  or  may  not  be  true.     .    .     . 

"It  is  certain,  as  we  have  already  re- 
marked, there  must  be  some  decision  upon 
that  question  before  any  equitable  title  can 
be  claimed — some  decision  by  an  officer  au- 
thorized to  make  it.     .     .     . 

"What  may  be  the  decision  of  the  Land 
Department  upon  these  questions  in  this 
case,  cannot  be  known,  but  until  the  various 
questions  of  law  and  fact  have  been  deter- 
mined by  that  department  in  favor  of  com- 


plainant it  cannot  be  said  that  it  has  a  com- 
plete equitable  title  to  the  land  selected." 

The  court  in  that  case  was  concerned  par- 
ticularly with  the  question  of  whether  an 
equitable  title  to  the  selected  lands  had 
passed  to  the  applicants.  But  the  decision, 
is  instructive  on  the  effect  of  a  deed  to  the 
base  lands.  It  is  held  that  although,  tbe 
act  of  1897  is  a  standing  offer  by  the  United 
States  to  exchange  one  class  of  lands  for 
another,  the  exchange  is  not  effected  by  the 
mere  filing  of  the  papers.  In  Clearwater 
Timber  Co,  v.  Shoshone  County,  155  Fed.  612, 
620,  it  is  held  that  title  to  the  selected  lands 
does  not  pass  until  final  approval  of  the  selec- 
tion by  the  Commissioner  of  the  General 
Land  Office.  If  the  title  to  the  selected  landa 
[16]  cannot  vest  in  the  applicant  without  ac- 
ceptance of  the  base  lands  by  the  General 
Land  Office,  it  is  fairly  inferable  that  title 
to  the  base  lands  cannot  pass  to  the  United 
States  until  this  bureau  accepts  the  trans- 
fer. It  is  said  in  Pacific  Live  Stock  Co.  v. 
Isaacs,  52  Ore.  54,  64,  96  Pac.  460,  that: 

"Neither  party  acquires  any  legal  or  equi- 
table title  in  the  lands  proposed  to  be  ex- 
changed until  the  acceptance  or  final  con- 
summation thereof." 

The  construction  which  we  place  upon  the 
decision  in  Cosmos  Exploration  Co.  v.  Gray 
Eagle  Oil  Co.  accords  with  its  construction 
by.  the  Interior  Department.  In  George 
Austin,  33  L.  D.  589,  690,  the  Secretory  of 
the  Interior  says: 

"Relinquishment  of  lands  and  selection  of 
others  in  lieu  thereof  under  the  Act  of  June 
4,  1897,  is  essentially  a  contract  of  exchange. 
The  relinquisher  proposes  to  vest  in  the 
United  States  title  and  to  select  an  equal 
area.  The  court  held  in  Cosmos  Explora- 
tion Co.  V.  Gray  Eagle  Oil  Co.  190  U.  S.  301, 
312,  313,  47  U.  S.  (L.  ed.)  1064,  23  S.  Ct. 
692,  24  S.  Ct.  860,  that  the  relinquisher's 
acts  by  filing  of  papers  are  but  a  represen- 
tation that  he  has  title,  and  that  some  de- 
cision upon  the  validity  of  that  title  must 
be  made  by  some  authorized  officer  before 
equitable  title  vests.  Until  such  decision  is 
made  the  title  is  sub  judice.  It  may  happen^ 
and  frequently  has  happened,  that  the  title 
so  tendered  is  upon  examination  found  to 
be  defective,  encumbered,  or  even  wholly  bad 
and  irremediable.  In  such  case  it  is  re- 
jected, and  the  United  States  refuses  to  ap- 
prove the  selection  or  to  give  title  to  pub- 
lic lands  in  exchange." 

It  is  squarely  held  by  the  federal  court 
for  this  district  in  U.  S.  v.  MoClure,  174' Fed. 
510,  that  title  to  the  base  lands  does  nQ$i. 
pass  to  the  United  States  until  the  deed  is 
accepted  by  the  General  Land  Office. 

[17]  The  act  of  1897  again  came  before 
the  federal  Supreme  Court  in  Roughton  y. 
Knight,  219   U.  S.  .^37,  65  U.  S.    (L.  ed.) 
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326,  31  S.  Ct.  297.  This  case  involved  the 
right  of  a  party  who  had  conveyed  land  in 
a  forest  reserve  to  the  United  States  and  had 
had  deposited  the  deed  with  accompanying 
abstract  in  a  United  States  land  office,  hut 
who  had  neglected  to  select  lands  in  lieu  of 
this  base  until  after  the  repeal  of  the  act  of 
1897.  In  this  respect  he  had  not  complied 
with  the  regulations  and  the  court  held  that 
he  had  not  lost  title  to  the  base  lands.  Mr. 
Justice  Lurton  said: 

''Manifestly  there  must  be  an  acceptance 
of  the  relinquishment  by  someone  authorized 
to  decide  upon  its  sufficiency,  and  an  assent 
to  the  particular  selection  made  in  lieu. 
•    »    . 

"That  a  proposal  for  an  exchange  of  land 
within  a  forest  reservation  for  lands  outside 
may  be  withdrawn  before  acceptance  is  an 
obvious  proposition.  There  having  been  no 
contract  in  force  between  this  appellant  and 
the  Secretary  of  the  Interior  at  the  date  of 
the  repeal,  he  had  no  right  to  save  under  the 
exceptions  in  the  repealing  act." 

3.  The  Arizona  court  has  held  that  title 
to  the  base  lands  vests  in  the  United  States 
on  the  filing  for  record  of  the  deeds  of  re- 
linquishment: Territory  v.  Perrin,  9  Ariz. 
316,  83  Pac.  361.  But  the  construction  of 
a  federal  statute  is  for  the  federal  courts 
and  it  is  for  us  to  follow  the  rule  which  tliey 
announce. 

The  latest  case  in  the  Supreme  Court  of 
the  United  States  construing  the  act  of  1897 
is  Daniels  v.  Wagner,  237  U.  S.  547,  Ann. 
Cas.  1917A  40,  L.R.A.1916A  1116,  59  U.  S. 
(L.  ed.)  1102,  35  S.  Ct.  740.  In  this  case 
it  is  held  that  the  power  of  the  General  Land 
Office  in  administering  the  act  in  question 
is  not  arbitrary;  that  when  it  has  adjudged 
that  the  applicant  has  complied  with  the 
regulations,  he  becomes  equitable  owner  of 
[18]  the  selected  lands  and  that  the  General 
Land  Office  has  no  power  to  approve  a  junior 
entry  of  these  lands  or  to  issue  a  patent  to 
such  junior  entryman.  Under  the  facts  of 
that  case  the  selected  lands  had  never  been 
passed  for  patent;  all  that  had  been  done 
was  to  approve  of  the  application  as  made 
in  conformity  to  law  and  the  regulations  of 
the  Department.  It  must  be  borne  in  mind 
that  all  transactions  had  under  the  act  of 
1897  are  exchanges  of  real  property.  Title 
to  the  selected  lands  cannot  pass  to  the  ap- 
plicant until  title  to  the  base  lands  has 
passed  to  the  United  States.  The  case  of 
Daniels  v.  Wagner  therefore  decides  that 
title  to  the  base  lands  passes  to  the  United 
States  when  the  application  is  approved  by 
the  General  Land  Office.  The  title  so  ac- 
quired may  be  voidable  for  fraud  or  mistakel ; 
the  General  Land  Office  may  have  power  for 
good  cause  to  rescind  its  approval  and  with- 
hold  patent    to    the    selected    land.      It    is 


enough  for  present  purposes  that,  under  the 
construction  given  this  federal  statute  by 
the  federal  Supreme  Court,  title  to  the  base 
lands  passes  to  the  United  States  on  the  ac- 
ceptance of  the  deed  and  the  approval  of  the 
selection  by  the  General  Latid  Office. 

It  remains  to  apply  these  principles  to 
the  facts  disclosed  by  the  record.  The  evi- 
dence shows  that  deeds  to  the  great  bulk  of 
the  acreage  of  the  base  lands  were  filed  with 
the  registers  and  receivers  of  the  land  offices 
for  the  districts  in  wBich  the  selected  lands 
were  .located;  that  these  deeds  were  regular 
in  form;  that  they  were  executed  in  each  case 
by  the  party  who  had  acquired  on  the  face 
of  the  records  the  title  originally  held  by  the 
State  of  Oregon;  and  that  in  each  case  the 
United  States  was  grantee.  The  grantors 
in  these  deeds  parted  with  control  over  them. 
The  deeds  were  left  with  the  proper  officers 
of  the  grantee.  In  each  [19]  case  the  deeds 
were  accompanied  with  abstracts  of  title 
showing  that  these  deeds  were  effectual  to 
pass  title  and  that  the  lands  were  free  from 
tax  liens  and  other  encumbrances. 

Based  on  these  relinquishments  of  base 
lands  applications  were  made  to  select  equlv- 
alent  designated  acreage  on  the  public  do- 
main. As  to  the  lands  tabulated  as  Supple- 
ment A  to  this  opinion,  aggregating  10,204. 
43  acres,  the  applications  were  approved  by 
the  General  Land  Office.  As  to  the  lands, 
tabulated  as  Supplement  B,  aggregating  3,- 
638.75  acres,  the  record  fails  to  show  any 
such  approval.  As  to  the  lands  tabulated  aa 
Supplement  0,  aggregating  251.56  acres,  the 
record  fails  to  show  that  the  lands  were  ever 
offered  to  the  General  Land  Office. 

4.  The  first  question  which  confronts  us  on 
this  record  is  whether  this  controversy  as 
to  the  lands  listed  in  Supplement  A  can  be 
litigated  without  the  presence  in  court  of 
the  United  States  as  a  party.  In  its  essence 
the  suit  is  one  for  the  cancellation  of 
deeds  whose  execution  has  been  induced  by 
fraud.  The  state's  grantee  has  conveyed  each 
parcel  of  the  land  involved,  either  directly 
or  by  mesne  conveyances,  to  the  United 
States.  These  deeds  have  been  delivered  and 
recorded. 

While  the  deeds  were  executed  and  re- 
corded by  the  grantors  without  the  knowledge 
of  the  grantee,  they  were  placed  of  record 
pursuant  to  a  standing  offer  made  by  the 
grantee  to  accept  these  lands  in  exchange 
for  other  lands  owned  by  it.  The  deeds  with 
accompanying  evidences  of  title  were  sub- 
sequently accepted  by  the  officers  of  the 
grantee  who  were  authorized  to  speak  for 
it  in  that  behalf.  Clearly  these  deeds  when 
80  accepted  passed  title  to  the  base  lands 
to  the  United  States.  While  the  General 
Land  Office  has  instituted  adverse  proceed- 
ings   against    the    corresponding    selections 
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[20]  on  the  public  domain,  there  had  been 
no  reconveyance  by  the  United  States  of  the 
base  lands,  nor  have  the  deeds  to  these  base 
lands  been  returned  to  the  grantors,  as  was 
done  in  Roughton  v.  Knight,  219  U.  S.  537, 
548,  55  U.  S.  (L.  ed.)  326,  31  S.  Ct.  297. 
It  is  true  that  the  United  States  will  not 
knowingly  accept  title  to  base  lands  ac- 
quired by  fraud:  Ex  p.  Hyde,  194  Fed.  207, 
214,  215;  Thomas  B.  Walker,  39  L.  D.  64; 
Hiram  M.  Hamilton,  39  L.  D.  607.  It 
may  be  that  for  this  feason  the  title  of  the 
United  States  to  these  lands  is  defeasible, 
but  the  United  States  is  not  before  us  as 
a  party.  Can  a  grantor  whose  deed  has  been 
secured  through  the  fraud  of  the  grantee 
litigate  the  question  of  title  arising  out  of 
the  grantee's  fraud,  in  the  absence  of  the 
successor  in  interest  of  the  grantee  to  whom 
the  property  has  been  conveyed? 

Talbott  V.  Leatherbury,  92  Md.  166,  48 
Atl.  733,  was  a  suit  to  set  aside  a  deed  al- 
leged to  have  been  executed  in  fraud  of  the 
grantor's  creditors.  The  deed  created  a 
trust  in  favor  of  the  grantor's  children. 
These  children  were  not  joined  as  parties, 
but  the  lower  court  nevertheless  entered  a 
decree  canceling  the  conveyance.  This  de- 
cree was  reversed  on  appeal,  the  court  say- 


ing: 
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'Tlie  deed  may  have  been  fraudulent  in 
fact  and  may  have  been  executed  under  such 
circumstances  as  to  have  induced  a  court  of 
equity  to  set  it  aside  upon  a  proper  applica- 
tion made  for  that  purpose  by  the  creditors 
of  the  grantor.  Before,  however,  a  decree 
to  set  it  aside  could  have  properly  been 
passed,  the  well-settled  principles  of  equity 
pleading  required  that  all  parties  having 
any  interest  in  the  property  under  the  terms 
of  the  deed  should  have  been  brought  before 
the  court,  and  have  had  an  opportunity  to 
answer  the  bill  and  be  heard  in  their  own 
behalf." 

[21  ]  It  is  a  rule  universally  recognized  that 
in  a  suit  for  the  avoidance  or  cancellation  of  a 
deed,  the  successor  in  interest  of  the  grantee 
is  an  indispensable  party  defendant:  Wait 
on  Fraudulent  Conveyances  (3  ed.)  §  131; 
Bump  on  Fraudulent  Conveyances  (2  ed.) 
536;  Cook  v.  Lake,  50  App.  Div.  92,  63  N. 
Y.  S.  818,  820;  Sage  v.  Mosher,  28  Barb. 
(N.  Y.)  287,  289;  Hammond  v.  Hudson  River 
Iron  etc.  Co.  20  Barb.  (N.  Y.)  378,  383; 
Gray  v.  Schenck,  4  N.  Y.  460;  Stillwell  v. 
Stillwell,  47^N.  J.  Eq.  276,  20  Atl.  960,  24 
Am.  St.  Rep.  408;  Terhune  v.  Sibbald,  65 
N.  J.  Eq.  236,  37  Atl.  454;  Simon  v.  Ellison, 
90  Va.  157,  17  S.  E.  836;  Smith-Dinimick 
Lumber  Co.  v.  Teagiie,  119  Ala.  385,  24  So. 

4,  10;    Sloan   v.   Hunter,   66    S.   C.   385,   34 

5.  E.  658,  660,  879,  76  Am.  St.  Rep.  651; 
Low  V.  Pratt,  63  111.  438. 

The  lule  announced  in  the  foregoing  au* 
thorities  is  but  an  application  of  the  general 


principle  that  jurisdiction  will  not  be  exer- 
cised when  the  court  is  without  power  to 
enforce  its  adjudication:  State  v.  North 
American  Land,  etc.  Go.  106  La.  621,  31 
So.  172,  87  Am.  St.  Rep.  309,  318-328; 
Western  Union  Tel.  Co.  v.  Western,  etc.  R. 
Co.  8  Baxt.  (Tenn.)  54,  61;  7  R.  C.  L.  1029. 
It  is  said  in  Broom's  Legal  Maxims,  209, 
that: 

"The  law  will  not  itself  attempt  to  do  an 
act  which  would  be  vain." 

It  is  a  principle  of  the  law  of  mand'amwi 
that  the  w^rit  will  not  issue  when  the  court 
lacks  power  to  enforce  it :  High  on  Extraordi- 
nary Legal  Remedies  (3.ed.)  14;  18  R.  C.  L. 
139,  140;  State  v.  Perrine,  34  N.  J.  L.  254, 
257. 

Specific  performance  will  not  be  granted 
where  the  court  is  powerless  to  compel  obe- 
dience to  the  decree:  [22]  36  Cyc.  672;  Fry 
on  Specific  Performance  (5  ed.)  §  830,  p. 
417;  Whitney  Co.  v.  Smith,  63  Ore.  187,  191, 
192,  126  Pac.  1000;  Bannerot  v.  Davidson, 
226  Pa.  St.  287,  75  Atl.  417. 

Where,  pending  an  appeal,  conditions 
change  so  as  to  deprive  the  court  of  power 
to  grant  the  relief  sought,  the  appeal  will 
be  dismissed:  State  v.  Grand  Jury,  37  Ore. 
642,  62  Pac.  208 ;  Moores  v.  Moores,  36  Ore. 
261,  264,  59  Pac.  327;  Portland  v.  Invest- 
ment Co.  59  Ore.  698,  117  Pac.  991. 

Cantwell  v.  Barker,  62  Ore.  12,  14,  124  Pac. 
264,  was  a  suit  to  enforce  specifically  a  con- 
tract for  the  purchase  of  real  property.  It 
was  held  that  a  purchaser  at  execution  sale 
of  the  interest  of  the  vendor  was  a  necessary 
party  defendant. 

In  the  absence  of  the  United  States  as  a 
party  no  court  can  pass  a  decree  which  would 
he  effectual  to  restore  these  lands  to  the 
State  of  Oregon.  The  decree  of  the  lower 
court  was  ineffectual  for  thart  purpose.  No 
careful  purchaser  would  pay  value  for  these 
lands  in  the  absence  of  a  decree  or  a  convey- 
ance terminating  the  interest  which  the 
United  States  holds  and  which  is  apparent 
on  the  face  of  the  Crook  County  records. 

The  record  shows  that  the  federal  oflSciala 
have  co-operated  with  plaintifl^s  counsel  in 
marshaling  the  evidence  adduced  in  this  case, 
and  from  this  circumstance  it  is  argued  that 
the  -United  States  desires  these  lands  re- 
stored to  the  State  of  Oregon.  If  this  is 
so,  the  desire  could  be  made  effective  by  a 
reconveyance  of  the  lands,  by  a  disclaimer 
filed  in  the  cause  or  by  an  appearance  which 
would  qualify  the  Oregon  courts  to  deter- 
mine the  controversy. 

It  is  argued  by  plaintiff  that  certain  of  the 
letters  approving  selections  involved  in  this 
case  should  be  [23]  disregarded  because  they 
were  written  by  officials  of  the  General  Land 
Office  who  had  accepted  bribes  to  expedite 
the  selections  and  that  certain  additional 
letters  should  be  ignored  because  the  selected 
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lands  were  unsurveyed.  We  think  these  mat- 
ters cannot  be  litigated  in  the  absence  of 
the  United  States  as  *a  party.  When  the 
deeds  to  the  base  lands  were  accepted,  the 
United  States  acquired  a  title.  It  may  have 
been  a  bad  title,  subject  to  be  divested  by  a 
court  of  competent  jurisdiction,  but  the  title 
cannot  be  adjudicated  in  a  cause  to  which 
the  United  States  is  not  a  party. 

6.  Plaintiflf  cites  The  Siren,  7  WaU.  162, 
19  U.  S.  (L.  ed.)  129;  The  Davis,  10  Wall. 
15,  19  U.  S.  (L.  ed.)  875,  and  other  au- 
thorities to  the  effect  that  the  United  States 
cannot  be  sued  without  its  consent.  This  pre- 
cept does  ngt  authorize  this  court  to  pass 
a  decree  which  we  cannot  enforce.  The  prin- 
ciple that  the  United  States  cannot  be  sued 
without  its  consent  does  not  vitalizse  de- 
crees which  are  ineffective  because  the  Unit- 
ed States  was  not  before  the  court  as  a 
party.  The  case  of  U.  S.  v.  Insley,  130  U. 
S.  263,  32  U.  S.  (L.  ed.)  968,  9  S.  Gt.  485, 
is  instructive.  The  United  States  had  re- 
covered judgment  against  Moses  McElroy 
and  this  judgment  was  a  lien  on  a  piece  of 
property  subject  to  a  prior  mortgage.  Pend- 
ing a  foreclosure  suit  to  which  the  United 
States  was  not  a  party,  an  execution  was 
sued  out  on  the  government's  judgment  and 
the  property  was  purchased  by  th^  United 
States.  The  foreclosure  suit  passed  to  de- 
cree, the  property  was  sold  and  in  due  time 
the  purchaser  received  a  sheriff's  deed.  Af- 
ter the  lapse  of  many  years  the  United 
States  brought  suit  to  redeem  and  recovered 
a  decree.  It  was  held  that  the  absence  of 
the  United  States  as  a  party  rendered  the 
foreclosure  decree  ineffectual  to  pass  an  in- 
defeasible title  to  the  purchaser  [24]  at 
foreclosure  sale.  The  inability  of  plaintiff 
to  sue  the  United  States  did  not  differentiate 
the  case  from  any  other  case  where  the  facts 
were  identical.  The  general  rule  is  that 
the  inability  of  plaintiff  to  secure  service 
upon  or  appearance  by  a  necessary  party  de- 
fendant will  not  justify  a  court  in  determin- 
ing the  controversy  in  his  absence.  It  is 
said  in  Wait  on  Fraudulent  Goiiveyances 
(3ed.)  Section  131: 

"It  is  the  plaintiff's  misfortune  if  he  is 
unable  to  secure  the  presence  of  the  neces- 
sary parties." 

In  the  case  of  Maxwell  Land,  etc.  Co.  v. 
Hermiston  Bank,  etc.  Co.  70  Ore.  218,  139 
Pac.  921,  we  have  a  binding  authority  on  the 
precise  question  in\^lved  here.  Plaintiff  in 
that  case  was  the  owner  of  a  large  body  of 
land  adapted  to  irrigation  from  the  reser- 
voirs and  ditches  constructed  by  the  recla- 
mation service  of  the  United  States  in  Uma- 
tilla County.  It  entered  into  an  agreement 
with  the  United  States  to  the  effect  that  its 
lands  should  be  sold  "on  the  same  conditions 
and  under  the  same  burdens  as  were  provided 


for  the  sale  of  the  United  States  lands  in 
said  project"  and  to  insure  fulfillment  of  its 
agreement  it  conveyed  its  lands  to  the  de- 
fendant as  trustee.  Subsequently  it  brought 
suit  against  the  trustee  to  cancel  and  set 
aside  this  trust  dee^,  alleging  that  the  Unit- 
ed States  had  defaulted  in  the  performance 
of  its  obligations  under  the  contract.  The 
Hermiston  Bank  and  Trust  Company,  grantee 
in  the  trust  deed,  demurred  on  the  ground 
that  there  was  a  defect  of  parties  in  that  the 
United  States  had  not  been  joined  as  a  de* 
fendant.  This  demurrer  was  sustained  and 
the  suit  was  dismissed.  The  decree  of  the 
Circuit  Court  was  affirmed  on  appeal.  Mr. 
Justice  Eakin  said: 

^'The  terms  of  the  trust  deed  and  the  con* 
sideration  therefor  are  provided  and  fully 
appear  in  the  contract,  [2&]  and  it  is  not 
possible  to  intelligently  dispose  of  the  case 
without  construing  the  terms  of  the  contract 
to  ascertain  whether  there  has  been  a  breach 
hereof.  This  cannot  be  done  without  the 
presence  of  the  parties  affected  by  it.  It  is 
not  a  question  of  whether  the  trustee  is  an 
agent  of  the  government  or  of  the  reclama- 
tion service.  The  trust  deed  cannot  be  con- 
sidered alone.  It  is  only  a  part  of  the  exe- 
cution of  the  contract,  and  thereby  the 
reclamation  service  is  a  party  to  the  deed  as 
much  as  if  signed  by  it,  and  both  have  to  be 
considered  together.  This  cannot  be  done 
without  the  presence  of  the  contracting  par- 
ties. 

"The  grounds  alleged  for  cancellation  and 
breach  of  the  contract  are  defaults  of  the 
reclamation  service,  and  not  of  the  defendant,, 
which  is  only  the  holder  of  the  title.  Such 
defaults  or  breaches  cannot  be  determined  in 
the  absence  of  the  party  in  default.  He  must 
have  his  day  in  court.  Therefore,  the  Circuit 
Court  did  not  err  in  sustaining  the  demurrer 
and  dismissing  the  suit." 

This  decision  is  in  harmony  with  two  re- 
cent opinions  of  the  federal  Supreme  Court. 
Louisiana  v.  Garfield,  211  U.  S.  70,  53  U.  S. 
(li.  ed.)  92,  29  S.  Ct.  31,  was  a  suit  brought 
to  establish  the  title  of  the  state  of  Louisi- 
ana to  certain  swamp-lands  claimed  by  it 
and  to  enjoin  the  Interior  Department  from 
disposing  of  them.  On  an  examination  of 
the  record  it  appeared  that  the  case  raised 
questions  of  law  and  fact  upon  which  the 
United  States  would  have  to  be  heard.  It 
was  therefore  held  that  the  United  States 
was  a  necessary  party  and  there  was  no 
jurisdiction  to  determine  the  controversy 
in  its  absence. 

This  case  has  been  followed  by  the  court 
in  an  opinion  announced  March  6,  1917,  in 
New  Mexico  v.  Lane,  243  U.  S.  52,  61  U.  S. 
(L.  ed.)  588,  37  S.  Ct.  348.  This  was  a 
suit  brought  by  the  State  of  New  Mexico  to 
restrain   the   Secretary  of  the  Interior  and 
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the  Commissioner  [26]  of  the  General  Land 
Oflice  from  patenting  forty  acres  of  land 
which  the  state  claimed  as  a  part  of  its 
grant  for  school  purposes.  The  court  found 
that  the  defendants  had  exceeded  their  au- 
thority and  were  plainly  in  the  wrong.  It 
was  nevertheless  held  that  the  United  States 
was  an  indispensable  party  defendant  and 
the  suit  was  dismissed  because  it  was  not 
before  the  court. 

The  cases  last  cited  are  the  latest  expres- 
sion from  the  federal  Supreme  Court  on  the 
subject.  They  are  difficult  to  reconcile  with 
some  of  the  earlier  cases  on  which  plaintiff 
relies.  All  of  the  cases  cited  by  plaintiff  can 
be  readily  distinguished  from  the  case  at  bar. 
U.  S.  V.  Lee,  106  U.  S.  196,  27  U.  S.  (L.  ed.) 
171,  1  S.  Ct.  240,  was  an  ejectment  suit 
brought  against  the  custodians  of  the  Ar- 
lington Heights  property  in  Virginia.  They 
defended  on  the  ground  that  the  United 
States  had  acquired  the  property  at  a  tax 
sale  and  that  they  held  possession  under 
authority  of  the  United  States.  The  court 
divided  five  to  four  on  the  question  so  raised. 
The  majority  opinion  holds  that  the  asser- 
tion by  a  defendant  of  a  claim  in  behalf  of 
the  United  States  does  not  oust  the  juris- 
diction of  the  court  to  try  an  action  of  eject- 
ment; that  if  the  claim  so  asserted  is  with- 
out merit,  the  fact  that  it  is  asserted  on 
behalf  of  the  United  States  does  not  require 
the  court  to  withhold  the  property  from  its 
true  owner.  The  tax  title  of  the  United 
States  was  adjudged  to  be  invalid. 

This  opinion  followed  the  decision  of  Chief 
Justice  Marshall  in  Osborn  v.  U.  S.  Bank,  9 
Wheat.  738,  6  U.  S.  (L.  ed.)  204.  In  this 
case  it  was  held  that,  notwithstanding  that 
the  eleventh  amendment  to  the  federal  Con- 
stitution forbids  a  United  States  court  to 
entei*tain  a  suit  against  a  sta4;e,  [27]  in- 
junction will  lie  to  restrain  a  state  officer 
from  seizing  property  under  a  state  tax  stat- 
ute which  is  unconstitutional.  Davis  v. 
C^ray,  16  Wall.  203,  21  U.  S.  (L.  ed.)  447, 
upheld  the  right  to  enjoin  state  officials 
of  Texas  from  seizing  a  land  grant  which 
the  legislature  had  undertaken  to  forfeit. 

In  all  the  foregoing  cases  the  courts  were 
competent  to  enforce  their  adjudications. 
They  were  able  to  determine  the  controver- 
sies because  their  judgments  and  decrees 
<;ould  operate  on  persons  over  whom  they  had 
jurisdiction.  In  this  case  we  are  dealing 
-with  unoccupied  land.  The  legal  and  record 
title  stands  in  the  United  States.  The  de- 
cree, to  be  effective,  must  operate  directly 
on   the  United  States. 

It  is  held  in  The  Siren,  7  Wall.  162,  154, 
19  U.  S.  (L,  ed.)  129,  and  The  Davis,  10 
Wall.  L5,  19  U.  S.  (L.  ed.)  875,  that  when 
the  United  States  voluntarily  appears,  it 
waives  its  exemption  so  far  as  to  allow  the 


adverse  party  to  try  out  setoffs  to  the  ex- 
tent of  the  demand  asserted  by  the  United 
States.  In  this  case  the  United  States  asserts 
no  demand  and  has  made  no  appearance. 

The  cases  of  Louisiana  v.  Garfield,  New 
Mexico  V.  Lane  and  Ma.xwell  Land  Oo.  v. 
Hermiston  Bank,  etc.  Co.  are  in  point  and 
are  binding  upon  us.  Under  the  rule  an- 
nounced by  these  authorities  we  are  without 
power  •  to  determine  the  controversy  in  so 
far  as  it  relates  to  the  property  listed  in 
Supplement  A. 

6,  7.  It  is  suggested  that  these  appellants 
are  in  no  position  to  take  advantage  of  the 
absence  of  the  United  States  -as  a  party. 
We  think  this  is  the  one  question  on  which 
thev  are  clearlv  entitled  to  be  heard.  The 
appellants,  other  than  Hyde  apd  C.  VV. 
Clarke  Company,  have  paid  valuable  con- 
siderations for  powers  of  attorney  executed 
in  their  favor  by  the  grantors  in  [28]  the 
deeds  which  relinquished  the  base  lands  to 
the  United  States.  These  powers  are  twofold. 
One  of  them  authorizes  the  selection  of  lieu 
lands  of  equivalent  acreage  to  the  base  lands 
surrendered  and  the  other  authorizes  the  sale 
of  the  selected  lands.  These  powers  so  given 
were  to  be  exercised  in  the  names  of  the 
grantors  of  the  United  States,  but  they  were 
powers  with  an  interest  and  were  irrevo- 
cable during  the  lifetime  of  the  grantors 
aforesaid:  llunt  v.  Rousmanier,  8  Wheat. 
174,  202,  5  U.  S.  (L.  ed.)  589;  Frink  v.  R<xv 
70  Cal.  296,  309,  310,  11  Pae.  820:  1  Meeh- 
em  on  Agency  (2  ed.)  §  576.  The  record 
shows  that  these  powers  have  l)een  exerciH?<i. 
Under  them  lieu  lands  have  been  selectetl 
and  these  selected  lands  have  been  conveye  i 
to  Western  Lumber  Company,  W'illiamette 
Pulp  and  Paper  Company  and  other  appel- 
lants. In  some  cases  there  have  been  sub- 
sequent transfers  of  these  selected  lands 
These  appellants,  other  than  Hyde  and  C. 
W.  Clarke  Company,  are  in  possession  of  the 
selected  lands.  They  are  entitled,  in  pro- 
tection of  their  titles  to  the  selected  lands,  to 
claim  that  the  United  States  is  owner  of  the 
base  lands  and  as  a  corollary  to  that  claim 
they  are  entitled  to  urge  that  there  is  no 
jurisdiction  to  determine  this  controversy 
in  the  absence  of  the  United  States  as  a 
party. 

In  so  far  as  this  contention  relates  to  the 
property  listed  in  Supplement  A,  we  are  of 
the  opinion  tliat  the  position  of  these  appel- 
lants is  well  taken  and  as  to  this  branch  of 
the  controversy  the  decree  should  be  one  of 
dismissal  without  prejudice.  It  is  but  just 
to  Hon.  George  IVl.  Brown,  the  .Attorney 
General,  and  to  Mr.  John  O.  Bailey,  who  has 
ably  assisted  him  in  the  preparation  and 
trial  of  this  case,  to  say  that  they  are  in 
no  wise  responsible  for  the  condition  of  the 
record    [29]    which    precludes    relief   as    to 
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most  of  the  lands  involved.  It  appears  that 
Mr.  Brown  made  a  trip  to  Washington  and 
that  he  earnestly  requested  the  Commissioner 
of  the  General  Land  Office,  the  solicitor  of 
the  Interior  Department  and  other  officials 
of  the  federal  government  to  enter  an  ap- 
pearance in  this  suit  on  behalf  of  the  United 
States.  This  request  was  persistently 
pressed  upon  these  officials,  but  in  vain. 
Their  refusal  to  enter  such  appearance  puts 
the  United  States  in  the  position  of  retaining 
title  to  the  base  lands  listed  in  Supplement 
A,  withholding  patents  to  the  corresponding 
flelected  lands  and  refusing  to  consent  to  the 
adjudication  >of  the  questions  in  dispute,  the 
existence  of  which  is  the  only  possible  ex- 
cuse for  the  inconsistent  attitude  of  the 
government.  • 

8.  It  remains  to  determine  the  rights  of 
the  parties  in  the  lands  listed  in  Supplements 
B  and  C.  The  deeds  to  these  properties  have 
never  been  accepted  by  the  United  States. 
It  has  never  been  determined  by  the  General 
Land  Office  that  the  grantors^ in  those  deeds 
had  title  or  that  the  deeds  were  effectual  to 
pass  title  to  the  base  lands  to  the  United 
States.  The  effect  of  these  deeds  is  clearly 
and  concisely  stated  by  Judge  Bean,  sitting 
in  the  United  States  District  Court  for  Ore- 
gon, in  U.  S.  V.  McClure,  174  Fed.  510,  512: 

"But  the  title  does  not  pass  to  the  land 
offered  in  exchange  until  the  deed  is  ac- 
cepted. The  mere  execution  and  recording 
of  a  deed  and  the  tender  thereof  vests  no  title 
in  the  government.  Until  the  deed  and  title 
are  examined  and  approved,  it  is  a  mere  as- 
sertion by  the  applicant  of  his  title  and  right 
to  make  the  selection.  .  .  .  But  the  equi- 
table, if  not  the  legal,  title  remains  in  him. 
The  deed  and  tender  thereof  amounts  to 
nothing  more. than  an  offer  by  the  owner  to 
exchange  one  tract  of  land  for  another,  and 
the  title  does  not  pass  to  either  party  until 
the  exchange  is  effected.*' 

[30]  As  is  pointed  out  by  Mr  Justice 
Lurton  in  Roughton  v.  Knight,  219  U.  S. 
5.37,  548,  55  U.  8.  (L.  ed.)  326,  31  S.  Ct. 
297,  an  offer  to  exchange  lands  under  the 
act  of  1897  is  like  any  other  offer  in  that 
it  may  be  withdrawn  at  any  time.  Thfe 
fact  that  these  lands  have  been  offered  to 
the  United  States  has  not  transferred  to  the 
United  States  any  interest  in  them  and  there 
is  no  reason  whv  we  should  not  determine 
the  controversy  in  its  relation  to  these  lands 
in  the  absence  of  the  United  States  as  a 
party. 

The  first  question  to  be  noted  is  one  of 
fact.  Were  the  applications  to  select  these 
lands  fraudulent,  as  alleged  by  plaintiff? 

9.  ITie  conspiracy  is  clearly  proved.  In 
the  summer  of  1898  the  defendant  Hyde  sent 
the  defendant  Schneider  to  Oregon  to  secure 
applications  from  residents  of  Oregon  to  pur- 


chase state  lands  located  in  forest  reserves. 
He  gave  Schneider  letters  of  introduction 
and  put  at  his  disposal  bank  accounts  in 
Portland  and  Salem  banks.  Through  the 
facilities  so  given  him  Schneider  secured  the 
assistance  of  a  number  of  Oregon ians  of 
large  local  acquaintance.  It  is  unnecessary 
to  name  these  parties,  four  of  whom  have 
since  died  leaving  relatives  who  reside  with- 
in the  state.  One  of  these  men  was  operat- 
ing a  quarry  in  Lincoln  County.  He  took 
with  him  from  Salem  a  number  of  blank 
applications  to  purchase  state  lands  and 
blank  assignments  of  contracts  of  purchase. 
He  induced  his  employees  to  sign  these  in 
blank,  giving  them  usually  a  dollar  apiece 
as  an  inducement.  They  considered  and 
testified  that  they  had  sold  their  rights  to 
purchase  state  lands.  The  affidavits  called 
for  by  the  statute  seem  not  to  have  been 
made.  The  applicants  signed  the  applica- 
tions including  the  affidavits  and  the  jurat 
was  placed  thereon  by  a  notary  without  ad- 
ministering [31]  the  oath.  Another  of  those 
through  whom  Schneider  operated  was  a 
merchant  in  Portland.  He  secured  applica- 
tions in  the  same  manner  from  his  em- 
ployees; he  then  worked  the  neighborhood 
gathering  in  among  others  a  peanut  vender 
whose  stand  was  near  by.  Schneider  him- 
self was  not  idle.  He  secured  applications 
from  the  waitresses  at  the  restaurant  where 
he  usually  ate.  He  visited  the  plant  at 
Linnton  for  the  canning  of  horse  meat  and 
secured  applications  from  some  of  the  work- 
men. These  applications  signed  in  blank 
were  taken  to  a  notary  who  was  induced  to 
attach  his  jurat  without  the  presence  of  the 
affiant.  One  third  of  the  state's  price  was 
paid  down  when  the  applications  were  filed. 
Under  the  practice  in  the  state  land  office 
notes  for  the  unpaid  balance  of  the  purchase 
price  were  exacted  in  such  cases  from  the 
applicants  and  the  record  suggests  a  whole- 
sale forgery  of  the  notes  of  these  dummy  ap- 
plicants. No  applicant  who  testified  has  any 
recollection  of  signing  notes.  The  applica- 
tions and  assignments  thereof  were  signed 
at  the  same  time  in  all  cases.  The  considera- 
tion paid  applicants  ran  all  the  way  from 
one  dollar  to  twenty  dollars.  Schneider 
made  an  effort  to  secure  some  applications 
at  Oregon  City  through  a  business  man  resi- 
dent there,  but  this  man  refused  to  be  a 
party  to  the  conspiracy.  Some  of  the  signa- 
tures to  the  applications  were  forged.  The 
state  was  paid  in  full  shortly  after  the  filing 
of  the  applications;  in  some  cases  state  deeds 
ran  to  the  original  applicants  and  they  ex- 
ecuted deeds  in  favor  of  Hvde,  Schneider  or 
others  in  whose  names  titles  were  taken  by 
the  conspirators.  In  no  case  in  which  the 
facts  are  disclosed  by  the  testimony  did  an 
applicant  purchase  for  his  own  benefit;   in 
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every  instance  before  signing  his  applica- 
tion he  had  made  a  contract,  express  or  im- 
plied, for  [32]  the  disposition  of  the  land. 
By  these  methods  2,560  acres  of  state  lands 
were  transferred  to  Hyde,  7,040  acres  to 
Schneider,  7,040  acres  to  Flora  M.  Sherman, 
who  was  Hyde's  sister-in-law,  4,160  acres  to 
C.  W.  Clarke,  who  financed  the  conspiracy, 
17,760  acres  to  A.  S.  Baldwin,  who  was 
Clarke's  son-in-law,  and  2,880  acres  to  H.  S. 
Morris,  who  was  Hyde's  imcle,  beside  sun- 
dry smaller  acreages  to  others  under  Hyde's 
control.  Hyde  associated  himself  with  one 
John  A.  Benson  for  the  marketing  of  the 
selected  lands  which  they  expected  to  secure 
in  lieu  of  the  state  lands  so  acquired.  Ben- 
son bribed  two  of  the  employees  of  the  Gen- 
eral Land  Office  at  Washington  to  expedite 
these  selections.  Deeds  were  executed  and 
recorded  in  favor  of  the  United  States  and 
the  right  to  make  selections  in  lieu  thereof 
was  advertised  extensively  and  sold  to  a 
great  extent.  The  price  paid  the  state  was 
$1.25  an  acre.  The  selection  tight  sold  for 
$4  and  $5  an  acre,  sometimes  more. 

10,11.  The  defendant  Hyde  testifies  that 
he  had  no  knowledge  of  the  manner  in  which 
these  lands  were  secured  from  the  state  un- 
til his  criminal  trial  in  1908.  It  is  not 
possible  to  give  credence  to  this  testimony. 
Hyde  sent  Schneider  to  Oregon,  instructed 
and  financed  him,  equipped  him  with  letters 
of  introduction,  all  for  the  purpose  of  ac- 
quiring large  bodies  of  state  lands.  Hyde 
was  an  experienced  land  dealer  and  he  knew 
that  no  purchaser  of  Oregon  state  lands 
could  buy  more  than  three  hundred  and 
twenty  acres  and  that  only  for  his  own  use. 
The  fraudulent  character  of  the  mission  is 
evidenced  by  Hyde's  instruction  to  Schneider 
to  pass  himself  off  as  a  ranch  owner  who  was 
looking  for  additional  pasture  land.  The 
taking  of  the  great  bulk  of  the  acreage  in 
names  other  than  Hyde's  is  a  suspicious 
circumstance.  It  is  admitted  that  these 
parties,  except  [33*]  Clarke,  had  no  interest 
in  the  lands  conveyed  to  them.  It  is  not 
believable  that  on  Schneider's  return  to  San 
Francisco  he  made  no  report  of  his  doings 
in  Oregon  to  the  man  who  had  sent  him  to 
Oregon,  or  that  he  failed  to  account  for  the 
large  sums  of  money  which  he  had  disbursed. 
Yet  Hyde  testifies  that  he  made  no  report 
and  rendered  no  accounting.  Hyde's  alarm 
when  he  learned  in  1902  that  Schneider  had 
communicated  to  a  special  agent  of  the  Inter- 
ior Department  the  methods  by  which  he 
acquired  these  lands  is  inconsistent  with 
Hyde's  present  claims.  Fraud  is  ordinarily 
established  by  circumstantial  evidence:  Will- 
iamson V.  North  Pac.  Lumber  Co.  42  Ore. 
153,  160,  70  Pac.  387,  632;  Kabat  v.  Moore, 
48  Ore.  191,  196,  86  Pac.  606;  Clough  v. 
Dawson,   69  Ore.  62,  69,   133  Pac.  345,  138 


Pac.  233;  Saratoga  Invest.  Co.  v.  Kern,  76 
Ore.  243,  249,  148  Pac.  1125.  A  conspiracy 
may  be  inferred  from  circumstances:  Wil- 
son V.  McCarthy,  66  Ore.  498,  501,  134  Pac. 
1189.  While  the  state's  evidence  is  largely 
circumstantial,  it  points  unmistakably  to 
the  conclusion  that  Hyde  was  the  author  of 
this  conspiracy;  that  its  chief  purpose  was 
his  emolument;  that  all  other  participants 
operated  under  his  direction;  that  he  was  in 
touch  at  all  times  with  its  Iramifications. 
The  lands  described  in  Supplements  B  and 

0  to  this  opinion  were  applied  for  by  seven- 
teen ,  applicants.  Six  of  these  applicants 
have  testified  in  the  cause.  One  of  them, 
O.  Christensen,  testified  that  he  was  work- 
ing at  a  quarry  in  Lincoln  County;  that  the 
proprietor  of  the  quarry  sought  out  Chris- 
tensen and  his  wife.  He  described  the  cir- 
cumstances under  which  he  signed  the  ap- 
plications as  follows: 

''He  asked  us  if  we  had  used  our  right  to 
school  land.  I  told  him  no,  I  had  not.  Then 
he  wants  to  know  if  he  [34]  could  use  my 
name  and  my  right  for  school  land  for  some- 
one else.  Well,  I  told  him  I  didn't  know  if 
that  was  right,  lawful  to  do  that.  So  he 
says,  'Yes,  it  is.'  He  said  he  had  been  clerk 
of  the  school  land  here  for  four  years  and 
it  didn't  come  under  the  same  head  as  home- 
stead or  timber  claims,  or  anything  like 
that,  because  they  bought  that  land  and 
paid  the  state  cash  for  it  and  the  state  price 
of  the  land,  or  whatever  it  was;  and  he  says 
that  it  was  legal  to  do  it.  So  well,  I  told 
him  if  it  would  be  to  his  benefit  we  could 
because  I  had  all  the  rights  I  had  ever  had 
left  and  I  thought  I  didn't  need  it  but  if 

1  did  he  said  he  would  make  it  all  right  so 
I  could  ge.t  my  school  land  if  I  wanted  it 
hereafter. 

"Q.  How  was  that  to  be  done? 

"A.  Well,  I  didn't  ask  him  how  he  could 
do  it  because  I  didn't  think  he  could  after 
I  signed  my  right  away  once.  And  so  he 
came  to  my  house  that  ^evening  and  them 
papers  was  made  out — ^wasn't  made  out; 
they  were  blanks;  they  were  not  filled  out; 
and  I  signed  my  name  to  them  papers.  So 
he  said,' — well,  he  asked  if  the  notary  public 
man,  named  Marion  Mays,  was  home;  ,he 
wants  to  know  was  the  notary  public  over 
there;  but  he  didn't  happen  to  be  home,  but 
he  says  he  will  take  them  to  Salem  with  him 
and  make  them  out  himself  because  he  wa» 
a  notary  public  himself,  and  it  was  filUnl 
^  out  here.  And  he  paid, — ^he  say&  he  should 
take  a  dollar,  because  there  had  to  be  money 
in  consideration  to  make  it  legal. 

"Q.  Where  did  you  sign  these  papers? 

"A.  In  my  home  in  Morrison. 

The  testimony  of  the  other  five  applicants 
is  to  the  same  purport.  The  circumstances 
under  which  five  additional  applicants  made 
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their  applications  are  proved  by  the  testi- 
mony of  members  of  their  families.  Two  of 
the  agents  whom  Schneider  secured  to  assist 
him  testified  in  another  cause  as  to  the  man- 
ner in  which  the  other  six  applications  were 
secured  and  this  testimony  has  been  re- 
ceived in  this  cause  by  stipulation.  [35]  In 
all  of  these  seventeen  cases  the  applications 
were  made  for  Hyde's  benefit  and  the  parties 
had  made  arrangements  to  dispose  of  the 
land  before  they  applied  for  it.  The  affida- 
vits, if  made  at  all,  were  false. 

12.  The  .defendants  contend  that  the  facts 
proved  do  not  justify  the  cancellation  of  the 
state  deeds.  The  argument  is  that  the  lands 
secured  by  Hyde  were  for  sale  at  $1.25  an 
acre;  that  through  the  activities  of  Hyde 
they  were  marketed  at  the.  state's  price  and 
that  therefore  the  state  was  not  damaged. 
A  number  of  authorities  are  cited  to  the 
point  thai  fraud  without  damage  furnishes 
no  ground  for  action:  Reynolds  v.  Evans, 
123  Md.  365,  91  Atl.  664;  Reay  v.  Butler, 
69  Cal.  672,  11  Pac.  463,  467;  Woodson  v. 
Winchester,  16  Cal.  App.  472,  117  Pac.  565; 
U.  S.  V.  Conklin,  69  Fed.  177,  183.  The 
general  rule  announced  by  these  authorities 
is  well  established,  but  it  has  no  application 
to  this  kind  of  a  case.  It  is  the  policy  of 
the  State  of  Oregon  to  sell  its  school  lands 
only  to  certain  classes  of  purchasers  and  in 
amounts  not  exceeding  three  hundred  and 
twenty  acres  to  each  applicant.  It  is  ac- 
tionable fraud  to  secure  these  lands  by  false 
affidavits  in  violation  of  the  statutory  provi- 
sions for  their  sale.  State  v.  Carlson,  40 
Ore.  566,  668,.  67  Pac.  516,  was  a  suit  to 
cancel  a  state  deed  on  the  ground  that  the 
grantee  was  an  alien  when  he  made  hie  ap- 
plication to  purchase.  Mr.  Chief  Justice 
Bean  said: 

**The  right  to  recover  is  not  based  upon 
the  fact  that  defendant  was  an  alien,  but 
because  he  did  not  belong  to  the  class  au- 
thorized to  purchase  state  lands,  and  that 
he  obtained  the  title  by  a  false  affidavit. 
The  fact  that  his  alienage  differentiated  him 
from  the  class  is  a  mere  incident, — of  no 
more  consequence  in  determining  the  ques- 
tion than  if  his  disqualification  had  been 
caused  by  some  of  the  other  statutory  req- 
uisites. The  sole  inquiry  is  whether  at 
the  time  of  the  purchase  [36]  and  the  execu- 
tion and  delivery  of  the  deed  he  belonged  to 
the  class  authorized  to  purchase,  and  whether 
the  state  land  board  was  induced  to  make 
the  conveyance  to  him  by  a  misrepresenta- 
tion of  existing  facts.  If,  as  is  admitted, 
he  was  not  a  qualified  purchaser  at  the  time, 
he  clearly  obtained  the  title  to  state  lands 
upon  a  false  affidavit  and  in  violation  of 
law;  and,  in  our  opinion,  no  subsequent  act 
of  his  can  cure  the  defect  therein.  His 
affidavit  accomplished  the  purpose  intended. 


and  was  the  means  by  which  the  state  was 
induced  to  part  with  its  title,  and  a  fraud 
was  thereby  committed." 

The  rule  announced  in  the  foregoing  deci- 
sion is  in  harmony  with  that  which  obtains 
in  the  federal  courts  in  the  enforcement  of 
the  public  land  statutes.  It  has  been  held 
many  times  that  patents  based  on  collusive 
and  fraudulent  entries  will  be  set  aside, 
notwithstanding  the  fact  that  the  United 
States  has  received  the  full-  purchase  price 
of  the  land:  See,  for  example,  Hyde  v. 
Shine,  199  U.  S.  62,  81,  50  U.  S.  (L.  ed.) 
90,  25  S.  Ct.  760;  U.  S.  v.  Detroit  Timber 
etc.  Co.  200  U.  S.  321,  328,  60  U.  S.  (L.  ed.) 
499,  26  S.  Ct.  282;  Hyde  v.  U.  S.  35  App. 
Cas.  (D.  C.)  451,  488,  489;  Taylor  v.  U.  S. 
231  Fed.  938,  939,  146  C.  C.  A.  134.  Nor 
is  it  necessary  as  a  condition  to  relief  in 
such  a  suit  that  the  purchase  price  of  the 
property  be  restored  or  tendered.  Causey 
v.  U.  S.  240  U.  S.  399,  402,  60  U.  S.  (L.  ed.) 
711,  36  S.  Ct.  365. 

The  claim  that  the  state  has  profited  by 
the  conspiracy  will  not  bear  analysis.  The 
market  value  of  the  lands  involved  in  this 
suit  was  created  not  by  Hyde,  but  by  the 
act  of  Congress  approved  June  4,  897.  If 
the  lands  of  the  state  available  for  exchange 
under  that  statute  had  been  sold  only  to 
qualified  purchasers  in  amounts  not  exceed- 
ing three  hundred  and  twenty  acres  to  each 
purchaser,  the  probabilities  are  [37]  that 
only  small  portions  of  the  acreage  available 
for  base  would  have  been  sold  at  $1.25  per 
acre  and  the  bulk  of  the  lands  involved  in 
this  suit  would  have  remained  available  to 
be  sold  at  higher  prices.  It  appears  from 
Governor  Chamberlain's  message  to  the  leg- 
islature of  1907,  received  in  evidence,  that 
the  State  Land  Board  had  raised  the  price 
of  these  lands  available  as  base  successively 
to  $2.50,  $6.00  and  $7.50  an  acre. 

13.  These  appellants,  other  than  Hyde, 
claim  to  be  innocent  purchasers.  We  have 
already  sufficiently  indicated  their  relation 
to  the  controversy.  The  evidence  shows  that 
Western  Lumber  Company,  Anaconda  Copper 
Mining  Company,  Henry  Hewitt,  Jr.,  Mar- 
tin Barrett,  O.  S.  Lewis,  Mrs.  Theodore 
Hampe,  Rock  Springs  Land  and  Cattle  Com- 
pany, Riverside  Land  and  Livestock  Com- 
pany, Willamette  Pulp  and  Paper  Company, 
Alger  Logging  Company  and  Cedar  Sheep 
Association  paid  value  for  the  rights  which 
they  are  asserting  and  that  they  parted  with 
their  money  without  notice  of  the  fraud  al- 
leged in  this  suit.  But  they  are  asserting 
no  rights  in  the  base  lands  except  that  it 
be  adjudged  that  title  to  these  lands  has 
passed  to  the  United  States.  They  claim 
selected  lands  through  the  relinquishment 
of  these  base  lands  and  their  title  to  the 
selected  lands  is  dependent  on  the  title  of 
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the  United  States  to  the  base  lands.  We 
have  seen  that  the  United  States  has  ac- 
quired no  title  to  the  base  lands  listed  in 
Supplements  B  and  C.  It  follows  that  the 
defendants  last  above  named  have  no  in- 
terest in  these  lands  and  the  question  as 
to  whether  they  are  bona  fide  purchasers  of 
something  else  is  immaterial  to  the  present 
controversy. 

14.  The  defendant  C.  W.  Clarke  Company 
is  less  favorably  situated.  It  claims  a  large 
body  of  selected  [38]  lands  in  the  State  of 
Washington  under  four  deeds.  Two  of  these 
deeds  run  from  Clarke  and  his  wife,  one  from 
Hyde  and  his  wife,  and  one  from  F.  A.  Hyde 
and  Company,  a  corporation.  All  of  these 
deeds  recite  a  nominal  consideration.  The 
claim  of  this  defendant  is  that  Clarke  ad- 
vanced large  sums  of  money  to  Hyde  and 
that  to  secure  him  the  lands  covered  by 
three  of  these  deeds  were  put  in  the  name 
of  Clarke  and  of  F.  A.  Hyde  and  Company, 
nearly  all  of  the  stock  of  the  latter  cor- 
poration being  held  by  Clarke.  The  corpora- 
tion C.  W.  Clarke  Company  was  organized 
by  Clarke;  its  stock  was  issued  wholly  to 
Clarke  and  his  family.  It  is  claimed  that 
this  corporation  has  succeeded  to  the  debt 
owing  from  Hyde  to  Clarke  and  that  all 
of  the  selected  lands  described  in  these  four 
deeds  are  held  as  security  therefor.  The 
corporation  can  stand  in  no  better  position 
than  Clarke.  It  appears  from  Hyde's  testi- 
mony that  Clarke  advanced  $64,000  which 
was  the  entire  capital  used  by  Hyde  in  his 
operations  in  Oregon;  that  Hyde  agreed  to 
pay  Interest  on  these  advances  at  the  rate 
of  one  and  one-half  per  cent  a  month;  that 
Clarke  was  in  Hyde's  office  nearly  every  day; 
that  he  signed  powers  of  attorney  in  blank 
and  left  them  with  Hyde  so  that  Hyde 
could  dispose  of  lands  which  stood  in  Clarke's 
name.  Hyde's  collections  in  most  cases  came 
to  Clarke.  We  have  already  stated  that  a 
large  share  of  the  acreage  stood  in  the  name 
of  Clarke  and  his  son-in-law,  A.  S.  Baldwin. 
Clarke  signed  countless  documents  to  as- 
sist Hyde  in  his  operations.  Hyde's  busi- 
ness consisted  chiefly  in  the  transactions 
above  recounted  and  in  similar  transactions 
in  other  territories.  Clarke  was  financing 
an  unlawful  business.  We  think  the  evidence 
establisltes  that  Clarke  was  a  party  to  the 
[39]  conspiracy.  He  cannot  be  held  to  be  an 
innocent  purchaser. 

15.  The  answer  of  Western  I>umber  Com* 
pany   contains   the   following  allegation: 

"That  patents  for  B:iid  selected  lands  have 
never  been  issued  by  the  United^  States,  and 
that  charges  have  been  preferred  by  the  Land 
Department  against  the  validity  of  the  se- 
lections aforesaid  in  lieu  of  the  base  lands 

* 

described  in  paragraph  III  of  said  Second 
Amended  Complaint,  charging  that  the  title 


to  said  base  lands  was  procured  from  i^he 
State  of  Oregon  fraudulently  and  by  cor- 
rupt practices  and  in  violation  of  the  stat- 
utes of  the  State  of  Oregon;  that  such 
charges  are  still  pending  undecided." 

The  other  answers  contain  similar  allega- 
tions and  these  allegations  are  sustained 
by  the  evidence.  It  is  argued  from  tliese 
facts  that  the  General  Land  Office  has  ex- 
clusive jurisdiction  of  this  controversy  and 
that  the  courts  cannot  determine  the  rights 
of  the  parties  until  the  administrative  branch 
of  the  government  has  finally  acted.  It  is 
said  bv  Mr.  Justice  Peckham  in  Cosmos 
Exploration  Co.  v.  Gray  Eagle  Oil  Co.  190 
U.  S.  301,  315,  47  U.  S.  (L.  ed.)  1064,  2a 
S.  Ct.  692,  24  S.  Ot.  860: 

"Concluding,  as  we  do,  that  the  question 
whether  the  complainant  has  ever  made  a 
proper  selection  of  land  in  lieu  of  the  land 
relinquished,  has  never  been  deci4^d  by  the 
Land  Department,  but  is  still  properly  be- 
fore that  department,  the  courts  cannot  take 
jurisdiction  and  proceed  to  decide  such  ques- 
tion themselves.  The  Government  has  pro- 
vided a  special  tribunal  for  the  decision  of 
such  a  question  arising  out  of  the  adminis- 
tration of  its  public  land  laws,  and  that 
jurisdiction  cannot  be  taken  away  from  it  by 
the  courts." 

The  doctrine  so  announced  is  well  estab- 
lished and  has  been  recognized  by  this  court: 
Weatherford  v.  McKay,  59  Ore.  558,  564,  56.), 
117  Pac.  969.  See'  also  Oregon  [40]  v. 
Hitchcock,  202  U.  S.  60,  70,  50  U.  S.  (L.  ed.> 
935,  26  S.  Ct.  568.  But  the  jurisdiction  of 
the  General  Land  Office  is  confined  to  the 
public  domain:  Knight  v.  U.  S.  Land  Assoc 
142  U.  S.  161,  35  U.  S.  (L.  ed.)  974,  12  S. 
Ct.  258.  The  General  Land  Office  has  no 
control  of  lands  offered  to  the  United  States 
under  the  act  of  1897  until  it  signifies  its 
acceptance  of  the  offer  and  thereby  vests 
the  title  in  the  United  States.  When  this 
is  done,  the  jurisdiction  of  the  adminis- 
trative bureau  attaches  and  the  courts  will 
not  interfere  with  its  operations  until  it 
has  disposed  of  the  matter.  This  rule  pre- 
vents us  from  proceeding  with  so  much  of 
the  controversy  as  involves  the  lands  listed 
in  Supplement  A,  but  it  does  not  relieve  us 
of  the  duty  of  determining  the  rights  of 
plaintiff  to  the  lands  listed  in  Supplements 
B  and  C.  There  is  nothing  to  .prevent  the 
withdrawal  of  the  offer  of  these  latter  lands 
to  the  government  at  any  time:  Rough  ton 
V  Kniirht,  219  U.  S.  537,  548,  65  U.  S.  (L 
ed.)  326,  31  S.  Ct.  297.  The  United  SUtea 
hnvliig  no  interest  in  them,  the  General  Land 
Office  has  no  control  over  them. 

16.  It  is  next  contended  that  plaintiff  has 
been  guilty  of  laches  and  that  for  this  rea- 
son its  suit  should  be  dismissed.  We  are 
committed  to  the  principle  that  the  doctrine 
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of  laches  is  applicable  to  the  state:  State 
V.  Warner  Valley  Stock  Co,  56  Ore.  -283,  304, 
106  Pac.  780,  108  Pac.  861.  In  U.  S.  v. 
White,  17  Fed.  561,  WJ5,  9  Sawy.  125,  Judge 
Sawyer  savs: 

"Although  statutes  of  limitation  do  not 
run  against  the  government,  yet  the  stale- 
ness  of  the  claim  may  be  taken  into  con- 
sideration in  determining  the  question  wheth- 
er a  court  of  equity  should  interfere  and 
grant  relief  when  the  United  States,  as  well 
•AS  a  natural  person  is  a  complainant.  When 
the  United  States  comes  into  a  court  of 
equity  as  a  suitor,  it  is  subject  to  the  de- 
fenses peculiar  to  that  court." 

[41]  In  Com.  v.  Bala,  etc.  Turnpike  Oo. 
153  Pa.  St.  47,  53,  25  Atl.  1105,  1106,  Mr. 
Justice  Potter  savs: 

"Time,  together  with  other  elements,  may 
make  up  a  species  of  fraud,  and  estop  even 
sovereignty  from  exercising  its  legal  rights." 

17.  Is  it  inequitable  to  grant  plaintiff  the 
relief  to  which  it  is  otherwise  entitled  be- 
cause of  the  delay  in  bringing  this  suit? 
The  fraudulent  applications  were  filed  from 
July  to  November,  1898;  most  of  them  in 
August.  This  suit  was  brought  August  13, 
1913,  fifteen  years  after  the  cause  of  action 
arose.  It  was  a  circumstance  of  suspicion 
that  one  hundred  and  forty-six  applications 
should  be  made  in  so  short  a  time  to  pur- 
chase state  lands  in  the  forest  reserves,  es- 
pecially as  these  lands  were  for  the  most 
part  in  remote,  inaccessible  sections  of  the 
state.  It  was  also  a  'suspicious  circum- 
stance that  deeds  should  issue  in  so  short 
a  time  to  a  handful  of  nonresidents  trans- 
ferring many  thousands  of  acres  of  state 
lands.  These  matters  seem  to  have  passed 
unnoticed  by  the  state  officials.  In  Hall  v. 
Catherine  Creek  Development  Co.  78  Ore. 
585,  593,  153  Pae.  97,  Mr.  Justice  Burnett 
says,  in  speaking  of  the  notice  which  will 
charge  a  party  defrauded  with  the  duty  of 
asserting  his  rights: 

'^e  notice  must  be  more  than  would  ex- 
cite the  suspicion  of  a  cautious  and  wary 
person." 

This  language  was  adopted  from  the  opin- 
ion of  Mr.  Justice  Wolverton  iir  Raymond 
V.  Falvel,  27  Ore.  210,  246,  247,  40  Pac.  158. 
It  is  also  the  doctrine  of  Crossen  v.  Oliver, 
37  Ore.  514,  521,  61  Pac.  885:  and  CoflTey 
V.  Scott,  66  Ore.  465,  467,  135  Pac.  88. 
Laches  is  therefore  not  imputable  to  the 
state  in  its  failure  to  act  at  the  inception 
of  the  fraud. 

[42]  18.  The  evidence  fails  to  charge  the 
state  with  further  notice  except  jrumors,  till 
1905.  The  message  of  Governor  Chamber- 
lain to  the  legislature  of  that  year  called  at- 
tention to  abuses  which  had  grown  up  in 
the  administration  of  state  lands  and  on 
April  28,  1905,  the  grand  jury  for  Marion 
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County  reported  to  the  Circuit  Court  for 
that  county  that  there  had  been'  gross  vio- 
lations .  of  law  in  taking  up  state  lalids. 
These  charges  were  general;  they  did  not 
refer  particularly  to  the  applications  with 
which  we  are  concerned  in  this  case. 

During  the  year  1904  rumors  of  fraud  in 
some  of  the  applications  reached  the  ears 
of  Hon.  Oswald  West,  State  Land  Agent, 
and  in  1905  he  made  a  trip  to  Lincoln  Coun- 
ty to  investigate  the  applications  secured 
there  from  the  workmen  at  the  quarry.  He 
followed  this  up  with  a  trip  to  Portland  to 
investigate  the  Hyde  applications  secured 
there.  He  was  advised  by  applicants « whom 
he  interviewed  on  these  trips  of  the  circum- 
stances under  which  they  had  executed  their 
applications. 

In  the  meantime  the  defendant  Schneider 
became  estranged  from  Hyde  and  as  a  re- 
sult of  their  changed  relations  Schneider  got 
in  communication  with  a  special  agent  of 
the  Interior  Department  and  informed  him 
in  November,  1902,  of  the  manner  in  which 
these  applications  were  obtained.  An  in- 
vestigation by  the  federal  authorities  fol- 
lowed and  on  February  17,  1904,  Hyde, 
'  Schneider  and  two  others  were  indicted  in 
the  District  of  Columbia  on  the  charge  of 
conspiracy  to  acquire  public  lands  unlaw- 
fully. Some  of  the  counts  in  the  indictment 
were  based  on  the  transactions  involved  in 
this  case  and  the  effort  to  secure  selected 
lands  in  lieu  of  the  base  lands  acquired  by 
these  fraudulent,  applications.  The  evidence 
shows  that  the  state  [43]  officials  furnished 
the  federal  authorities  with  such  informa- 
tion as  they  had  with  reference  to  these 
transactions,  but  it  does  not  show  that  the 
state  officials  were  advised  of  the  facts  run 
down  by  the  federal  government  until  the 
trial  of  Hyde  and  Schneider. 

Hyde  resisted  extradition  from  California 
to  the  District  of  Columbia,  appealing  to 
the  Supreme  Court  of  the  United  States 
from  a  judgment  denying  his  application 
for  a  writ  of  hahe^ia  corpus.  The  appellate 
court  decided  against  him  May  29,  1905. 
The  criminal  charges  were  set  for  trial  in 

1907,  but    the   trial    was    postponed    until 

1908,  when  Hyde  and  Schneider  were  tried 
and  convicted.  Hyde  appealed  and  the  judg- 
ment of  conviction  was  affirmed  June  10, 
1912. 

While  these  criminal  charges  were  pend- 
ing, and  especially  in  the  year  1908,  the 
state  officials  were  working  with  special 
agents  of  the  Interior  Department,  each 
helping  the  others  to  ascertain  the  facts  and 
marshal  the  evidence.  The  state's  records 
were  sent  to  Washington  twice  for  the  use 
of  the  federal  officials  and  remained  there 
from  1908  until  November  21,  1912,  when 
they  were  returned  in  response  to  repeated 
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demands  from  George  G.  Brown,  clerk  of 
tbe  State  tiand  Board.  The  facts  with  ref- 
erence to  these  entries  were  fully  disclosed 
at  the  trial  of  Hyde  and  Schneider  in  1908, 
but  the  records  needed  for  drafting  a  com- 
plaint and  trying  the  case  were  not  avail- 
able for  four  years  thereafter. 

■r 

During  the  lapse  of  these  years  a  number 
of  witnesses  have  died;  the  San  Francisco 
fire  destroyed  Hyde's  books  and  papers;  the 
defendants  have  been  in  possession  of  the 
selected  lands  and  have  been  at  expense  for 
taxes  and  fire  patrol. 

It  is  to  be  said  that  notwithstanding  the 
time  which  has  elapsed  the  evidence  is  re- 
markably clear  that  there  [44]  was  a  con- 
s{)iracy  as  alleged;  that  the  bulk  of  the 
state  lands  acquired  by  Hyde  were  secured 
fraudulently  and  that  appellants  other  than 
Hyde  and  C.  W.  Clarke  Company  are  in  no- 
wise connected  up  with  the  fraudulent  opera- 
tions complained  of.  The  defendant  Clarke 
died  some  four  months  aftir  this  suit  was 
brought,  after  a  considerable  period  of  disa- 
bility. We  cannot  think  that  he  could 
explain  away  the  -  circumstances  which  con- 
nect him  with  the  conspiracy  and  he  certain- 
ly could  not  disprove  its  existence. 

It  is  contended  that  the  innocent  defend- 
ants^ have  lost  their  remedy  over  against 
Hyde  through  the  state's  delay  in  bringing 
suit.  It  clearly  appears  that  Hyde  is  now 
insolvent,  but  it  is  not  satisfactorily  shown 
that  he  was  able  to  respond  in  damages  when 
the  state  became  aware  of  his  frauds.  The 
evidence  indicates  an  effort  on  his  part  to 
cover  up  or  dispose  of  his  assets  immediately 
after  his  indictment  in  February,  1904. 

We  think  that  the  state  should  ordinarily 
move  in  vindication  of  its  rights  in  less  than 
fifteen  years  from  the  accrual  of  its  eause 
of  suit,  but  this  case  is  differentiated  from 
ordinary  litigation.  This  is  but  one  of  seven 
suits  brought  in  as  many  different  counties. 
The  marshaling  of  the  facts  has  involved  a 
vast  amount  of  investigation  and  of  pains- 
taking labor.  The  ascertainment  of  the  facts 
necessary  to  the  drafting  of  the  complaint 
required  the  expenditure  of  a  large  sum  of 
money  and  consumed  a  great  deal  of  time. 

The  charges  in  plaintiff's  pleadings  reflect 
on  the  integrity  of  a  number  of  citizens  of 
the  state,  some  living  and  some  dead.  The 
law  officers  of  the  commonwealth  were  not 
justified  in  making  these  charges  without 
careful  investigation  of  the  facts  and  assur- 
ance that  the  proposed  action  was  justified. 

[45]  The  present  Attorney  General  knew^, 
and  presumably  his  predecessor  knew,  that 
the  state's  remedy  was  problematical  in  the 
absence  of  the  United  States  as  a  party. 
Some  delay  would  be  justified  in  efforts  to 
secure   its  appearance. 

We  have  seen  that  the  fraud  was  not  diB- 
covered  until   1905   and  the  full  story  was 


not  known  until  1908.  By  that  time  the 
position  of  the  innocent  defendants  had  be- 
come fixed.  The  condition-  and  intrinsic  value 
of  the  base  lands  have'  not  changed  appre- 
ciably; in  this  respect  the  case  is  differen- 
tiated from  U.  S.  V.  Flint,  4  Sawy.  42,  25 
Fed.  Cas.  No.  15,121,  on  which  the  defend- 
ants rely. 

In  10  R.  C.  L.  406,  it  is  said : 

''Laches  signifies  not  only  an  undue  lapse 
of  time,  but  also  negligence  in  failing  to  act 
more  promptly." 

On  the  whole  case  we  think  that  laches 
is  not  imputable  to  plaintiff. 

19.  It  is  finally  contended  that  these  titles 
have  been  confirmed  by  an  act  of  the  legis- 
lature. In  Smith  on  Fraud,  Section  136, 
page  157,  the  author  says: 

"When  the  original  transaction  is  infested 
with  fraud  the  confirmation  of  it  is  so 
inconsistent  with  justice  and  so  likely  to  be 
accompanied  with  imposition  that  courts 
watch  it  with  the  utmost  strictness  and  do 
not  allow  it  to  stand  but  on  the  clearest  evi- 
dence." 

This  was  said  with  reference  to  the  rati- 
fication of  contracts  tainted  with  fraud.  If 
the  rule  is  as  stated  when  applied  to  busi- 
ness contracts,  it  should  be  stated  in  even 
stronger  terms  when  applied  to  the  state. 
It  should  not  be  assumed  that  the  legislattire 
has  ratified  sales  of  land  secured  by  fraud 
BO  gross  as  that  proved  in  this  case,  unless 
the  language  of  th,e  act  leads  unmistakably 
to  that  conclusion. 

[46]  20.  The  act  relied  on  by  the  defend- 
ants on  this  branch  of  the  case  is  that  ap- 
proved February  27,  1901,  and  found  in  the 
Session  Laws  for  that  year  on  pages  304, 
305.     It  is  as  follows: 

"An  Act. 

"Authorizing  the  Board  of  Commissioners 
for  the  Sale  of  School  and  University 
Lands  to  bid  in  certain  lands  sold  under 
foreclosure  of  mortgages  and  to  lease  and 
sell  the  same,  ratifying  purchases  hereto- 
fore made,  and  confirming  and  validating 
all  sales' made  by  said  board. 
"Be  it  enacted  by  the  Legislative  Assembly 
of  the  State  of  Oregon: 

"Section  1.  The  Board  of  Commissioners 
for  the  Sale  of  School  and  University  lands 
are  hereby  authorized  and  empowered  to, 
in  their  discretion,  bid  in  at  its  true  cash 
value  any  land  sold  under  foreclosure  of 
mortgage  given  to  secure  a  loan  from  the 
school  fund,  or  other  trust  funds  under  the 
management  and  control  of  said  board,  or 
they  may  accept  a  release  of  the  equity  of 
redemption  and  take  such  land  at  its  true 
cash  value,  when  necessary  to  secure  tbe 
fund  from  loss;  and  all  such  purchases  here- 
tofore   made    are    hereby    ratified    and    con- 
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fifmed.  The  board  shall  keep  a  correct  rec- 
ord of  all  such  purchases,  with  a  descrip- 
tion of  the  lands  purchased  and  a  statement 
of  the  fund  to  wliich  they  belong,  and  such 
lands  shall  be  held  for  sale,  subject  to  an- 
nual lease,  and  sold  as  opportunity  may  otTer 
on  the  best  terms  obtainable,  and  the  pro- 
ceeds placed  to  the  credit  of  the  irreducible 
fund  from  which  the  loan  was  made,  to 
the  amount  of  the  principal  of  said  loan, 
and  the  excess,  if  any,  to  the  interest  account 
of  said  fund.  That  all  sales  of  land  hereto- 
fore made  hy  said  hoard  are  hereby  ratified 
and  confirmed,  and  whenever  the  full  pur- 
chase price  thereof  shaU  have  heen  paid  title 
in  fee  sim-pJe  shaXl  vest  in  the  purchasers, 
their  successors  or  assigns. 

"Section  2.  Inasmuch  as  there  is  urgent 
need  for  the  correction  of  the  present  law, 
this  ace  shall  take  [47]  effect  and  be  in 
force  from  and  after  its  approval  by  the 
CJovemor." 

The  language  italicized  ia  that  which  is 
relied  on-bv  the  defendants.  This  is  a  reme- 
dial  act.,  It  is  said  in  1  Blackstone  87,  that: 

'There  are  three  points  to  be  considered 
in  the  construction  of  all  remedial  statutes; 
the  old  law,  the  mischief,  and  the  remedy; 
that  is,  how  the  common  law  stood  at  the 
making  of  the  act;  what  the  mischief  was, 
for  which  the  common  law  did  not  provide; 
and  what  pemedy  the  parliament  hath  pro- 
vided to  cure  this  mischief.  And  it  is  the 
business  of  the  judges  so  to  construe  the  act 
as  to  suppress  the  mischief  and  advance  the 
remedy." 

What  was  the  law  on  the  subject  covered 
by  this  statute  prior  to  its  enactment,  and 
wherein  was  the  old  law  mischievous?  The 
functions  of  the  State  Land  Board,  speaking 
broadly,  are  twofold.  They  are  charged  with 
the  sale  of  the  state  land^  and  also  ^yith  the 
care  and  investment  of  Ihc  school  funds  aris- 
ing from  such  sales.  The  law  authorizes 
the  loaning  of  these  funds  on  farm  mort- 
gages and  a  heavy  responsibility  devolves  on 
the  Board  in  the  making  of  these  loans  and 
in  the  collection  of  tlie  interest  and  principal 
as  they  mature.  In  1899  the  legislature  en- 
acted a  statute  which  revised  the  law  irovern- 
ing  the  fimctions  of  the  State  Land  Board 
and  repealed  earlier  statutes  on  the  subject : 
Session  Laws  1899,  pp.  156-164.  Section 
27  of  this  act  is  as  follows: 

"It  shall  be  the  dutv  of  the  board  to  fore- 
close  immediately  all  mortgages  which  arc 
not  adequate  security  for  the  debt  or  upon 
which  there  is  more  than  one  year's  interest 
in  arrears,  and  they  may,  in  their  discretion, 
bid  in  the  land  in  the  name  of  the  state  at 
its  true  cash  value,  or  they  may  accept  a 
release  of  the  equity  of  redemption  and  take 
the  land  at  its  true  cash  [48]  value  when 
necessary'  to  secure  the  fund  from  loss,  and 
all  such  purchases  heretofore  mad< 
Ann.  Cns.  1918E. — 45. 
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It  is  apparent  that  a  mistake  was  made 
in  drafting  this  section  and  the  result  of 
the  mistake  was  a  want  of  express  power  in 
the  State  Land  Board  to  sell  and  convey 
properties  bid  in  at  fore<;losure  sales.  This 
error  was  called  to  the  attention  of  the 
legislature  in  1901  by  the  massage  of  Gov- 
ernor Geer,  found  in  the  Senate  Journal  for 
that  year  at  pages  23,  24: 

"Section  26  of  Senate  Bill  120,  Laws  1899, 
provides  that  the  State  Land  Board  shall 
proceed  immediately  to  'foreclose  all  mort- 
gages which  are  not  adequate  security  for 
the  debt,  or  upon  which  there  is  more  than 
one  year's  interest  in  arrears.'  In  obedience 
to  this  requirement,  the  board  has  foreclosed 
one  hundred  and  sixty  mortgages,  using  as 
much  leniency  as  was  compatible  with  the 
public  interest.  By  reference  to  this  section 
you  will  notice  that  it  terminates  abruptly 
in  the  middle  of  the  sentence.  Investigation 
has  shown  that  the  perfected  bill  which 
passed  both  houses  and  was  regularly  signed 
by  their  officers,  contains  the  remainder  of 
the  section  which  proceeds  to  authorize  the 
board  to  sell  all  lands  secured  by  foreclosure 
of  mortgages,  to  give  title  to  the  same,  and 
confirms  purchases  already  made.  This  im- 
portant part  of  the  bill,  as  it  passed  both 
houses,  was  omitted  by  some  clerk  on  the  en- 
rolling committee  and  does  not  appear  in 
the  enrolled  bill,  a  copy  of  which  was  sent 
to  the  State  Printer.  Having  this  knowledge, 
the  State  Land  Board  has  proceeded  to 
sell  as  much  of  these  lands  aa  possible 
through  the  State  Land  Agent." 

The  Governor's  message  then  advised  the 
legislature  of  the  number  and  the  value  of 
the  properties  which  had  been  purchased 
for  the  state  at  foreclosure  sales  and  called 
attention  to  the  fact  that  ninety-two  farms 
so  purchased  had  been  sold  by  the  state  for 
the  aggregate  price  of  $165,935.  In  conclud- 
ing this  portion  of  this  message  the  Gover- 
nor said: 

[49]  "It  will  be  your  duty  to  amend  the 
section  of  the  law  to  which  I  have  just  re- 
ferred, in  accordance  with  its  well-defined 
intention." 

The  act  in  question  was  passed  pursuant 
to  this  recommendation.  It  is  the  duty  of 
the  court  to  take  notice  of  the  conditions  ob- 
taining at  the  time  when  a  law  is  enacted: 
Keith  V.  Quinney,  1  Ore.  364,  366;  Smith 
v.  Smith,  3  Ore.  363,  365;  State  v.  Young, 
74  Ore.  399,  403,  145  Pac.  647. 

It  will  be  noted  that  with  the  possible  ex- 
ception of  the  sentence  on  which  the  defend- 
ants rely,  no  part  of  the  act  relates  to  the 
sale  of  the  state's  granted  lands.  Every 
other  provision  has  to  do  with  the  functions 
of  the  State  Land  Board  in  acquiring  lands 
pledged  to  it  as.  security  for  its  loans  and 
in  the  sale  of  such  lands.  While  the  lan- 
guage relied   on  by  the  defendants   is   sus- 
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ceptible  of  the  coustructioD  for  which  they 
contend,  they  are  asking  ub  to  take  a  sen- 
tence from  the  act  of  1001  and  apply  it  to 
a  subject  foreign  to  that  on  which  the  legis- 
lature was  acting.  Judge  Endlich,  in  his 
work  on  the  "Interpretation  of  Statutes," 
Section  73,  says: 

"The  words  of  a  statute  are  to  be  under- 
stood in  the  sense  in  which  they  best  har- 
monize with  the  subject  of  the  enactment 
and  the  object  which  the  legislature  has  in 
view.  Their  meaning  is  found  not  so  much 
in  a  strictly  grammatical  or  etymological 
propriety  of  language,  nor  even  in  its  popu- 
lar use,  as  in  the  subject  or  in  the  occasion 
on  which  they  Are  used,  and  the  object  to  be 
attained.  .  .  .  And  equally  the  construc- 
tion ought  to  be  with  reference  to  the  ob- 
ject to  be  accomplished  by  the  act,  and  to 
keep  in  view  the  conditions  existing." 

In  Lewis'  Sutherland  on  Sta4;utory  Con- 
struction (2  ed.)     Section  347,  it  ia  said: 

'It  is  indispensable  to  a  correct  under- 
standing of  a  statute  to  inquire  first  what  ia 
the  subject  of  it,  what  [50]  object  is  intended 
to  be  accomplished  by  itw  When  the  subject 
matter  is  once  clearly  ascertained  and  its 
general  intent,  a  key  is  found  to  all  its  in- 
tricacies;— ^general  words  may  be  restrained 
to  it,  and  those  of  narrower  import  may  be 
expanded  it  to  effectuate  that  intent." 

Verba  generalia  reatrvnguntwr  ad  habiUt- 
atem  rei  vel  peraonae.  In  his  exposition  of 
this  maxim,  Broom  says.  Legal  Maxims  (8 
ed.)  pp.  503,  504: 

"Lastly,  it  is  said  to  be  a  good  rule  of 
construction,  that  'where  an  Act  of  Parlia- 
ment begins  with  words  which  describe 
things  or  persons  of  an  inferior  degree  and 
concludes  with  general  words,  the  general 
words  shall  not  be  extended  to  any  thing  or 
person  of  a  liigher  degree,'  that  is  to  say, 
*where  a  particular  class  (of  persons  or 
things),  is  spoken  of,  and  general  words  fol- 
low, the  class  first  mentioned  is  to  be  taken 
as  the  most  comprehensive,  and  the  general 
words  treated  as  referring  to  matters  ejus- 
dem  generis  with  such  class,'  the  effect  of 
general  words  when  they  follow  particular 
words  being  thus  restricted."  • 

These  principles  have  been  recognized 
several  times  by  this  court.  '  In  1864  the 
legislature  passed  an  act  regulating  the 
transaction  of  business  in  this  state  by 
"foreign  insurance,  banking,  express  and  ex- 
change corporations."  Section  7  of  this  act, 
found  in  the  Deady  and  Lane  Code,  Volume 
2,  page  617,  is  as  follows: 

"A  foreign  corporation,  before  transacting 
business  in  this  state,  inust  duly  execute  and 
acknowledge  a  power  of  attorney,  and  cause 
the  same  to  be  recorded  in  the  county  clerk's 
office,  of  each  county  where  it  has  a  resident 
agent,  which  power  of  attorney,  so  long  as 


such  company  shall  have  places  of  business 
in  the  state,  shall  be  irrevocable,  except  by 
the  substitution  of  another  qualified  person 
for  the  one  mentioned  therein,  as  al^rney 
for  such  company." 

Section  8  of  the  act  imposed  furtlier  re- 
quirements in  similar  language.  Alt^ugh 
these  sections  of  the  [51]  act  were  broad 
enough  in  their  language  to  include  all  for- 
eign corporations  doing  business  in  Oregon, 
they  were  held  applicable  only  to  foreign 
insurance,  banking,  express  and  exchange 
corporations  in  accordance  with  the  subj^ 
matter  of  the  act  as  defined  by  its  title: 
Singer  Mfg.  Oo.  v.  Graham,  8  Ore.  17,  22, 
34  Am.  Kep.  572.  In  State  y.  fisher,  53  Ow. 
38,  42,  43,  98  Pac  713,  the  court  eonstrned  a 
game  law  which  inhibited  the  hunting  of 
deer  between  November  1st  and  July  16th. 
The  act  then  provided: 

"Any  person  .  .  .  having  in  his  pos- 
session any  deer,  or  carcass,  or  part  of  a 
deer,  during  the  season  when  it  is  unlawful 
to  take  or  kill  such  deer,  shall  be  guilty  of 
a  misdemeanor." 

The  interpretation  of  this  language  was 
controlled  by  the  subject  matter  of  the  act 
and  the  intent  of  the  legislature  to  be  gath- 
ered therefrom.  It  was  held  that  the  act 
forbade  only  the  possession  of  the  carcass  of 
a  deer   killed   in   closed   seascHi. 

In  Wong  Sing  v. .  Independence,  47  Ore. 
231,  235,  236,  83  Pac.  387,  the  court  con 
strued  an  ordinance  of  the  City  of  Inde- 
pendence which  forbade  the  sale  of  liquor 
in  quantities  less  than  a  gallon  without  first 
securing  a  license  therefor.  Section  7  of 
the  ordinance  was  in  part  as  follows: 

"Any  person  who  shall  sell  .  .  .  any 
.  .  .  liquors  without  first  having  obtained 
a  license  for  that  purpose  as  in  this  ordi- 
nance provided,  shall  upon  conviction  there- 
of   ...    be  punished.    .    .    ." 

This  language  was  restricted  by  the  sub- 
ject matter  of  the  act  as  applying  only  to 
sales  in  quantities  less  than  a  gallon. 

The  ease  of  State  v.  Carlson,  40  Ore.  56.1. 
569,  570,  67  Pac  516,  is  still  more  closely 
in  point.  A  suit  had  been  brought  to  set 
aside  a  state  p&tent  to  tide-lands  [52]  on 
the  ground  that  the  purchaser  was  not  quali- 
fied to  purchase.  He  defended  in  part  on 
the  ground  that  in  1899  the  legislature  had 
passed  an  act  confirming  purchases  of  tide 
lands  theretofore  made.  Mr.  Chief  Justice 
Bean  reviewed  the  circumfrtancas  leading 
up  to  the  enactment  of  this  statute  and  con- 
cluded that  the  defendant's  case  was  without 
it8  purview.  The  language  relied  on  in  that 
statute,  like  the  language  relied  on  by  these 
defendants,  was  broad  enough,  standing 
aloiie^  to  confirm  the  title  attacked,  but  the 
statute  as  a  whole,  read  in  the  light  of  the 
old  law,  the  mischief  and  the  remedy,  mai'-- 
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fested  a  narrower  legislative  intent  in  ac-  celed;  as  to  the  lands  listed  in  Supplement 

cordance  with  which  the  act  was  construed.  A,  the  complaint  should  be  dismissed  with- 

21.  It  18  elementary  that  a  statute  is  to  out  prejudice.  Plaintiff  will  recover  costs 
be  interpreted  in  accordance  with  the  legis-  in  the  Circuit  Court  of  the  defendants  Hyde» 
lativs  intent:  Duncan  v.  Dryer,  71  Ore.  548,  Schneider,  F.  A.  Hyde  and  Company  and 
557,  143  Pac.  644.  ~We  are  satisfied  that  C.  W.  Clarke  Company;  in  this  court  plain* 
the  act  of  1901  was  passed  to  correct  an  tiff  will  recover  costs  of  the  defendants 
error  in  drafting  the  act  of  1899;  that  it  [54]  Hyde  and  C.  W.  Clarke  Company.  We 
relates  to  purchases  made  by  the  state  on  are  not  clear  that  the  defendants  Flora  M. 
the  foreclosure  of  school  fund  mortgages;  Sherman,  Harry  S.  Morris  and  A.  S.  Bald- 
that  it  authorises  the  sale  of  lands  so  pur-  win  are  sufficiently  connected  with  the  con- 
uhased  and  confirms  such  sales  theretofore  spiracy  to  justify  a  judgment  for  costs 
msde  by  the  State  Land  Board;  that  the  act  against  them.  The  defendants  who  have 
has  no  reference  to  the  sale  of  the  state's  paid  cash  for  selection  rights  are  co-victims 
grant  lands  and  that  it  was  not  intended  to  with  the  state  of  the  fraud  of  Hyde  and  his 
confirm  fraudulent  purchases  of  such  grant  associates.  The  state  should  not  recover 
lands.  The  statute  therefore  presents  no  costs  as  against  them,  nor  should  they  re- 
bar  to  the  prosecution  of  this  suit.  cover  as  against  the  state. 

22.  Plaintiff  prays  for  an  accounting  as  We  have  been  at  great  pains  to  list  ac- 
against  the  defendant  Hyde  of  all  moneys  curately  the  lands  described  in  the  supple- 
received  by  said  defendant  ''from  the  use  ments  to  this  opinion ;  but  the  record  is  very 
and  benefit  of  the  lands"  described  in  plain-  voluminous  and  it  is  possible  that  we  have 
tiff's  pleading  and  particularly  of  the  moneys  overlooked  something  which  would  make  a 
reoeiYed  from  the  sale  of  the  patented  lands.  difference.  Counsel  who  have  been  working 
Plaintiff  cannot  have  both  the  lands  and  on  this  case  for  four  years  are  more  famil- 
the  money  secured  by  Hyde  through  their  lar  with  it  than  we  can  hope  to  be  after 
attempted  exchange.  As  it  is  entitled  to  eight  week's  consideration  of  the  record, 
the  lands  listed  in  Supplements  B  and  C,  Any  errors  which  may  be  pointed  out  in 
[63]  it  can  have  no  accounting  as  to  these  these  tabulations  will  be  corrected. 

lands.    We   are  unwilling  to  assume  that  The  decree  of  the  lower  court  is  modified, 

the  federal  government  will  long  maintain  qttt>t>t -ox^f T?v-fT» 

its  present  inconsistent  attitude  with  refer-  SUPPLEMErMT  A. 

<mr/<«7fc*  ilnTa  iTafl/ i^^  LANDS   OFFERED   AS   BASE   FOR  LIEU 

ence  to  the  lands  listed  in  Supplement  A,  SFTPrTTOVS  AVD  ArnFPTFD 

and  we  think  that  the  title  to  these  hinds  SELECTIONS  AND  ALLEFTED. 

most  therefore  be  considered  to  be  in  abey-  Acres, 

ance.    Until   it  be  finally  determined  that  NW.  i  of  NE.  i,  SW.  i  of  NE.  |  and 

theee  lands  cannot  be  restored  to  the  state,  ^  »,?•  *  il*  ?®^o,    '       }  s.  r.  6  e. . .      240 

pkintiff  should  not  recover  their  price  or  ?^*'*^^  ^«'  ^ /\  «*  "^  ^  \'  V  ' '  * ' '      ^^ 

vahe.    There  are  ahK>  serious  objetSions  to  ^'^^  J^^^^  ^^  ^*  2,  See.  36,  t.  22  s.         ^  ^^ 

an  accounting  in  this  suit  for  the  price  or  Section  Is!  t. '19  V. *r.' 7  e.' '. ". '. \  WW \      64o' 

value  of  the  state  lands  surrendered  as  base      Section  16,  t.  19  s.  r.  8  e 640 

for  the  patented  lands.    These  lands  are  only      Section  16,  t.  19  s.  r  *9  e 640 

in  part  described  in  the  complaint    The  re-      N.  I  of  Sec.  16,  t.  18  s.  r.  7  e 320 

lief  demanded  is  ancillary  to  the  cancella-  S.  i  and  NE.  \  of  Sec.  16,  t.  18  s.  r. 

tion  of  the  state  deeds  prayed  for.    Plain-  9  e 480 

tiiPs  right  to  this  character  of  relief  in  this  f^l  S.  i  and  5.62  acres  in  N.  i  of 

floit  is  based  on  the  principle  that  equity       ^,  °«.^-  ^oi^V^fa^'  ^7^ «Ift 

llff'^^'^^'.'^'P^^^rir    ^\^w^  Iw'TofS^^^ 

ttocs  not  contain  sufficient  data  on  which  to  7   g                                                          4q 

give  a  complete  accounting.    Only  fragment-  g.  i  of  SW.  i  and  KE.  i  of  S\V.  i  of 

ary  relief  could  be  accorded  in  this  suit.    It  Sec.  16,  t.  21  s.  r.  7  e 120 

w  much  better  that  the  accounting  he  had      W.  1  of  Sec  16,  t.  20  3.  r.  8  e 320 

in  a  subsequent  suit  after  the  qucsticms  of      N.  it  of  Sec.  36,  t.  20  s.  r.  8  e 320 

title  have  been  finally  adjudicated  uid  when  30.05  acres  in  NE.  I  of  SE.  \  of  Sec. 

the  rights  of  the  parties  on  this  branch  of  16,  t.  21  s.  r.  8  e .«. .        30.05 

the  controversy    can    be    fully    determined.  E.  *  and  SW.  \  of  SW.  i,  NW.  i  of 

The  decree  wiU  be  without  prejudice  to  plain-  SW.  \  and  NW.  i  of  Sec.  16,  t.  12 

tiTs  right  to  an  accounting  against  Hyde      ^  »•  '•  ^o«*  /  Vo  *  ^  *  "n f?n 

and  such  other  parties  to  the  conspiracy  as      ^""T^^  STL  JT^^I.^^'L S^S 

nio;«*;4»    V  11  u      J   •    J  X                J         -J.  W.  i  of  JSec.  36,  t.  13  s.  r.  9  e.  . .  j . . .      320 

plamtiff  shall  be  advised  to  proceed  against.  sE.  i  of  Sec.  36,  t.  13  s.  r.  9  e.  ...      160 

It  follows  that  the  lands  Usted  in  Supple-  sE.  i  and  S.  i  of  SW.  i  of  Sec.  36, 

ments  B  and  C  should  be  restored  to  plain-  t.  14  a.  r.  9  e 240 

tiff;  the  deeds  by  which  they  were  conveyed      W.  ^  of  Sec.  16,  t.  16  s.  r.  9  e 320 

to  Hyde  and  his  associates  should  be  can-      Section  16,  t.  17  s.  r.  9  o 640 


708 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


Section  36,  t.  15  s.  r.  9  e 

JSection  36.  t.  IT  s.  r.  9  e 

X.  i  of  SE.  i  and  S\V.  i  of  SE.  i  of 

Sec.  36,  t.  19  s.  r.  9  e 

E.  i  of  S\V.  i  and  SW.  \  of  S\V.  ^  of 

Sec.  36,  t.  20  tj.  r.  9  e 

SE.  i  of  NE.  i  and  ^E.  ],  S\V.  I  of 

NW.  i  and  SW.  i  of  Sec.  16,  t.  20 

E.  r.  9  e 


640 
640 

120 

120 

400 


10,204.43 

[66]  SUPPLEMENT  B. 
LANDS   OFFERED   AS   BASE   FOR   LIEU 
SELECTIONS    BUT   NOT-  ACCEPTED. 

Acres. 
N\V.  i  of  SW.  i  and  SE.  i  of  NW. 

j  of  Sec.  16,  t.  21  6.  r.  6  e 80 

Section  36.  t.  22  s.  r.  6  e 640 

N\V.  i  of  N\V.  i  of  Sec.  16,  t.  20  s. 

r.  9  e 40 

SE.  i  of  SE.  i  of  Sec.  16,  t.  20  g.  r. 

8  e 40 

lyjts  1,  2  and  3,  Sec.  16,  t.  20  s.  r. 

7   e  ^8  80 

N\V.  i  of  Sec.  36,  t.  22  s.  r.  9  e.  . /..      16o'  ' 

S.  *  of  Sec.  IG.  t.  20  F.  r.  7  e 320 

NW.  i  of  Sec.  36,  t.  20  8.  r.  7  e.  ...      160 

Section  16.  t.  22  s.  r.  9  e 640 

W.  ^  of  NW.  i    SE.  i  of  NVV.  i  aiid 

S\V.  i  of  NE.  i  of  Sec.  16,  t.  20 

s.   r.   7   e 160 

SE.  i  of  NE.  i,  E.  i  of  SE.  i  and 

SW.  i  of  SE.  i  of  Sec.  30,  t.  22  s. 

r.  9  e 160 

Section  10.  t.  22  s.  r.  7  e 640 

SE.  i  of  SW.  i  and  S.  i  of  SE.  i  of 

Sec.  36.  t.  20  s.  r.  7  e 120 

9.95  acres  in  NK.  i  of  SE.  -}  of  Sec. 

16,  t.  21  <*.  r.  8  e 9.95 

N\V.  i  of  NE.  i  and  S.  ^  of  NE.  i 

of  Sec.  36.  t.  20  s.  r.  9  e 120 

S.  i  of  Sec.  10,  t.  21  s.  r.  9  e 320 

3,638.75 

[57]  SUPPLEMENT  C. 
LANDS  NE\'ER  OFFERED  AS  BASE  FOR 
LIEU   SEJuECTlONS. 

A.crfi£i 
SW.  i  of  SW.  i  of  Sec.  36,  t.  21  s.  r.      " 

6  e 40 

Lots  1.  2  and  3  in  Sec.  16,  t.  21  8.  r. 

7  e 120 

SE.  i  of  SE.  i  of  Sec.  10,  t.  21  a. 

r.  7  e 40 

Lots  1,  3.  4  and  30.04  acres  of  Lot  2, 

in  Sec.  36,  t,  22  s.  r.  7  e. 51.56 


251.56 


Ox    PE-llTIO-V    rOR    I'EnEARI\(j. 

(March  19,  1918.) 

A.  O.  -S7*-a.j<'  for  petition  and  motion. 
George    J/.    Broun    and    John    0,    BcUley 
contra. 


MoCamaxt,  J. — Tlie  defendants  have  pre- 
sented an  able  argument  in  support  of  their 
petition  for  a  rehearing.  It  is  earnestly  con- 
tended that  we  have  misapprehended  the  effect 
of  the  evidence  on  the  question  of  laches. 
There  is  room  for  a  difference  of  opinion  as  to 
the  date  when  the  state  l)ecame  chargeable 
with  notice  of  the  frauds  upon  which  thi'* 
suit  is  based,  but  we  are  satisfied  upon  the 
whole  case  of  the  correctness  of  our  conchi- 
sions  in  this  behalf  as  [58]  stated  in  the 
former  opinion.  A  re-examination  of  the 
evidence  to  which  our  attention  is  directetl 
confirms  our  conclusions  that  C.  W.  Clarke 
was  not  an  innocent  purchaser. 

23.  Defendants  complain  that  we  have  not 
noticed  the  act  of  Congress  approved  March 
3,  1905,  repealing  the  legislation  under  which 
the  base  lands  were  relinquished.  This  act 
is  as  follows: 

*'That  the  Acts  of  June  fourtli,  eighteen 
hundred  and  ninety-seven,  June  sixth,  nine- 
teen hundred,  and  March  third,  nineteen  hun- 
dred and  one,  are  hereby  repealed  so  far  a> 
they  provide  for  the  relinquishment,  selection 
and  patenting  of  lands  in  lieii  of  tract«  cov- 
ered by  an  unperfected  bona  fide  claim  or 
patent  within  a  forest  reserve,  but  the  valid- 
ity of  -contracts  entered  into  by  the  Secretary 
of  the  Interior  prior  to  the  passage  of  this 
Act  shall  not  be  impaired:  Provided^  That 
selections  heretofore  made  in  lieu  of  lands 
relinquished  to  the  United  States  may  be 
perfected  and  patents  issue  therefor  the  same 
as  though  this  Act  had  not  been  passed,  and 
if  for  any  reason  not  the  fault  of  the  part> 
making  the  same  any  pending  selection  is 
held  invalid  another  selection  lor  a  like  quan- 
tity of  land  may  be  made  in  lieu  thereof.*' 

The  conclusions  announced  in  our  former 
opinion  restore  to  plaintiff  the  baae  land^ 
which  were  acquired  fraudulently,  whicli 
were  conveyed  by  guilty  parties  to  the  United 
States  and  which  have  never  been  accepted  by 
the  General  Land  Office.  We  find  no  provision 
in  the  above  statute  which  amounta  to  an 
acceptance  of  the  deeds  of  relinquishment  by 
which  these  properties  were  conveyed.  In 
the  absence  of  acceptance  by  the  United 
States  no  title  passed  by  these  deeds.  We 
showed  in  our  former  opinion  that  the  United 
States  will  not  knowingly  accept  a  conveyance 
of  land  from  a  party  whose  title  is  acquired 
by  fraud.  We  should  not  lightly  impute  to 
Congress  an  intention  to  depart  [69]  from 
this  salutary  rule.  Until  the  conveyance  of 
the  base  lands  has  been  accepted  by  the 
ITnited  States  there  can  be  no  contract  en- 
titled to  enforcement  under  the  repealing 
statute. 

It  is  argued  in  support  of  plaintiff^s  peti- 
tion for  a  rehearing  that  title  to  the  base 
landn  did  not  pass  until  the  selections  were 
approved  for  patent.  This  c<»tention  is  out 
of  harmony  with  the  doctrine  of  Daniels  v. 
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Wagner,  237  U.  S.  547,  Ann.  Cas.  1&17A  40, 
.VJ  U.  S.  {L.  ed.)  1102,  35  S.  Ct.  740,  L.R.A. 
1016A  1116;  fiCnd  Sawyer  v.  Gray,  237  U.  S. 
074,  59  U.  S.  (Ij,  ed.)  1170,  35  S.  Ct.  842, 
which  seem  to  us  to  overrule  Clearwater 
Timber  Co.  v.  Shoehone  County,  155  Fed. 
bl2,  on  which  plaintiff  largely  relies. 

24.  Our  attention  is  called  to  the  fact  that 
niauy  of  the  selections  cover  unsurveyed 
lands  and  thai  under  jio  circuuistances  can 
lands  be  patented  prior  to  survey.  It  is  ar- 
gued that  as  the  Qeneral  Land  Office  could 
not  issue  patents  to  these  selected  lands  at 
the  date  when  they  were  selected,  it  was 
without  jurisdiction  to  accept  deeds  to  the 
corresponding  base  lands.  Under  the  regula- 
tions of  the  Interior  Department  the  selector 
of  nnsurveyed  lands  acquired  an  inchoate 
right  thereto  which  ripened  into  a  patent  on 
the  survey  of  the  lands  and  on  compliance 
by  the  selector  with  the  rules  applicable  to 
such  nelections:  28  L.  D.  523;  20  L.  D.  303; 
Daniels  v.  Northern  Pacific,  43  L.  D.  381, 
384;  Clarke  v.  Halverson,  45  L.  D.  54,  55. 
This  'was  a  valuable  right;  it  'vvaa  not  ba^ed 
on  settlement  or  purchase.  ItB  only  founda- 
tion was  the  conveyan<;e  of  the  relinquished 
lands.  The  existence  of  this  right  is  incon- 
siRtent  with  the  assumption  that  the  selector 
retained  title  t6  the  banc  lands.  On  the  ac- 
ceptance of  the  conveyance  of  these  lands  by 
the  Qeneral  Land  Office  title  thereto  passed 
to  the  United  States.  It  is  true  that  the 
(^elector's  title  to  the  selected  lands  might 
fail  through  noncompliance  [60]  with  the 
regulations  and  that  it  might  then  become 
the  duty  of  the  United  States  to  reconvey  the 
base  lands,  but  this  possibility  does  not  mili- 
tate against  the  correctness  of  the  above  con- 
elusions. 

Plaintilf  calls  attention  to  certain  cases 
in  which  the  data  filed  in  the  General  Land 
Office  were  insufficient  to  coiifititute  compli* 
ance  with  the  regulations  and  it  is  contended 
that  in  such  cases  the  commissioner  was  with- 
out jurisdiction  to  accept  the  deeds  of  re- 
linquishment and  approve  the  corresponding 
selections.  In  this  branch  of  their  contention 
counsel  for  plaintifF  lose  sight  of  the  distinc- 
tion between  error  and  lack  of  jurisdiction. 
It  may  be  that  the  letters  of  approval  criti- 
cised by  counsel  were  based  on  an  insufficient 
showing,  hut  in  each  case  there  was  a  deed 
of  relinquishment  and  a  corresponding  selec- 
tion of  government  land.  In  no  case  was  the 
<l6ed  of  relinquishment  delivered  for  the  cre- 
ation of  a  floating  right  of  selection.  Plain- 
tiff's au%>ritie8  sustain  its  contention  that 


this  latter  practice  is  unauthorized  by  the 
act  of  Congress  of  January  4,  1807 :  Roughtou 
v.  Kinigbt,  210  U.  S.  537,  547,  55  U.  S. 
(L.  ed.)  326,  31  S.  Ct.  397;  Western  Lumber 
Co.  v.  Willis,  ItfO  Fed.  27,  31,  87  C.  C.  A.  183. 
In  Cosmos  Exploration  Co.  v.  Gray  Eagle  Oil 
Co.  100  U.  S.  301,  308,  300,  47  U.'s.  (L.  ed.) 
1064,  23  S.  Ct.  692,  24  S.  Ct.  SCO,  Mr.  Justice 
Peckham  says: 

**Xliere  can  be,  as  we  think,  no  doubt  that 
the  general  administration  of  the  forest  re- 
serve act,  and  also  the  determination  of  the 
various  questions  whicli  may  arise  thereunder 
before  the  issuing  of  any  patent  for  the  se- 
lected lands,  are  vested  in  the  Land  Depart- 
ment." 

On  the  delivery  of  the  deeds  of  relinquish- 
ment and  the  filing  of  applications  to  select 
equivalent  acreage,  the  juribdiction  of  the 
General  Land  Office  attaclied.  The  tribunal 
which  formulated  the  rules  of  procedure 
[61]  had  authority  to  determine  whetlier  re- 
linquishments and  selections  conformed  there- 
to. When  the  General  I^ind  Office  approved 
the  relinquishments,  title  to  the  base  land« 
passed  and  the  title  cannot  be  diverted  by  the 
decree  of  a  court  rendered  in  a  cause  to  which 
the  United  States  is  not  a  party. 

A  few  errors  have  been  pointed  out  in  the 
description  and  tabulation  of  properties  listed 
in  the  supplements  to  the  previous  opinion. 
These  errors  will  be  corrected  and  copies  of 
the  supplements  in  their  final  form  will  be 
furnished  the  parties. 

The  petitions  for  rehearing  are  denied. 

Motion  to  modify  sustained  in  part  and 
rehearing  denied.' 


NOTE. 

The  reported  case,  construing  the  Federal 
Act  of  1897  (0  Fed.  St.  Ann.  [2d  ed.]  588) 
providing  for  the  relinquishment  of  the  right ;> 
of  persons  holding  unperfected  claims  to  pub- 
lic lands  within  the  limits  of  a  national 
forest  reserve  and  the  selection  by  them  of 
lieu  lands,  holds  that  title  to  the  lands  so 
relinquished  does  not  pass  to  the  United 
States  until  tlie  transfer  and  selection  are 
approved  by  the  secretary  of  the  interior. 
The  earlier  cases  construing  that  statute  are 
included  in  a  comprehensive  discussion  of  the 
validity  and  construction  of  forestry  legis- 
lation in  tlie  note  to  Chesapeake,  etc.  Tele- 
phone Co.  Y*  Goldsborough,  Ann.  Cas. 
1917A  1. 
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Hnsbaud  and  Wife  —  Fo«tBi«ptial 
Asreement  —  Evidenoe  Sufficient  to 
Efltablieli. 

In  an  action  to  set  aside  as  fraudulent  cer- 
tain deeds  and  a  mortgage  of  real  estate,  and 
to  subject  the  property  to  the  lien  of  a  judg- 
ment, the  evidence  is  held  to  establish  a  valid 
oral  postnuptial  agreement  between  husband 
and  wife  that  property  inherited  by  the  wife 
from  her  father  and  whatever  she  acquired 
should  be  hers,  and  upon  her  death  go  to  her 
children,  and  that  wliatever  the  husband  ac- 
quired and  his  personal  earnings  should  be 
Ills,  and  upon  his  death  go  to  his  two  chil- 
<Iren  by  a  former  marriage,  which  was  con- 
tinuously act«d  upon  by  the  parties  transact- 
ing their  business  separately. 

Commiinity  Property  —  What  Conati- 
tntee  —  Pnreliase  by  "Husband  with 
Wife's  Guaranty. 

Where  a  husband  purchases  stock  with 
money  earned  i>y  himself,  and  his  wife  is 
not  concerneil  in  the  purchase,  and  sign^  a 
bond  as  stockholder,  guaranteeing  the  indebt- 
edness of  the  company  to  a  bank,  there  being 
a  valid  agreement  between  husband  and  wife 
that  his  earnings  should  be  his  separate  prop- 
erty, his  act  in  signing  the  bond  does  not 
-create  a  community  obligation. 

Evidence  Showing  Status  of  Prop- 
erty  as  Oommunity. 

The  evidence  is  held  to  be  sufficient  to  sup- 
port a  finding  that  an  undivided  one-half  of 
land  purchased  by  tl)c  defendants  father  and 
son,  title  to  which  was  taken  in  the  name  of 
defendant  father's  wife,  wa^  the  conmuinity 
property  of  defendant  father  and  his  wife. 

Judgments  —  Uen  —  Against  Com« 
munity  Property. 

A  judgment  against  the  maker  of  a  bond, 
guaranteeing  a  debt  to  plaintiff,  binds  the 
community  property  of  the  maker  and  his 
wife. 

Husband  and  Wife  —  Separate  Prop- 
erty of  Wife  —  Evidemoe* 

Where  defendant  father  made  a  valid  agree- 
ment with  his  wife  that  property  inherited 
by  her  and  which  s]ie  acquired  sliould  remain 
her.  separate  property,  the  evidence  is  held  to 
be  sufficient  to  justify  a  finding  that  property 
purchased  for  her  by  son  with  her  money  and 
with  money  whicli  tiie  son  owed  her  for*  rent, 
etc.,  was  her  separate  property,  and  that 
part  of  the  puroiiase  price  paid  by  the  son 
with  his  own  money  should  be  credited  upon 
his  debt  to  her. 


Fraudulent    ConTeyaaeos    -*   Mortgafe 
in  &Koess  of  Actual  Debt. 

A  mortgage  executed  to  secure  a  sum  far 
in  excess  of  the  mortgagor's  debt  to  the  mort- 
gagee is  held  to  be  fraudulent  and  void  as  to 
cr^itors. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Adams  oonn- 
ty:  Linn,  Judge. 

Action  by  Union  Securities  Company, 
plaintiff,  against  R.  P.  Smith  et  al.,  defend- 
ants. Judgment  for  plaintiff.  All  parties 
appeal.  The  facts  are  stated  in  tiie  opinion. 
Modified. 

O.  E.  LaveU  for  plaintiff. 
WfiK  0.  Lewis  and  F.  T.  TMsiin  for  defend- 
ants. 

[116]  Eixis,  J« — Action  to  set  aside  as 
fraudulent  certain  deeds  and  a  mortgage  of 
real  estate,  and  to  subject  all  of  tiie  prop- 
erty to  the  lien  of  a  judgment  hdd  by  plain* 
tiff  as  assignee  of  the  bank  oi  Lind. 

Prior  to  1907,  R.  P.  Smith  and  his  son, 
Warren  Smith,  with  a  number  of  other  farm- 
ers of  Adams  county,  had  become  stock- 
holders in  the  Farmers  Warehouse  Company 
of  Lind,  a  co-operative  company  organized  to 
facilitate  the  marketing  of  their  grain.  In 
1907,  these  two  and  a  number  of  otiier  stock 
holders  signed  a  bond  guaranteeing  the  in- 
debtedness of  the  warehouse  company  to  the 
bank.  On  July  23,  1913,  the  bank  brought 
suit  on  this  bond.  Summons  was  served  on 
that  day,  and  on  June  10,  1914,  it  recovered 
a  joint  and  several  judgment  in  the  sum  of 
$5,474.74  against  all  of  the  signers  of  the 
bond. 

On  August  7,  1913,  Warren  &nith  and  wife 
conveyed  to  his  mother,  Janette  P.  Smith, 
wife  of  R,  P.  Smith,  the  north  half  of  sec- 
tion 6,  in  township  16  north,  range  35,  £.  W. 
M.,  which  is  called  in  the  record  the  'Teasley 
land.''  Warren  Smith  had  acquired  title  to 
this  land  in  the  spring  of  1912. 

[117]  On  the  same  day,  Warren  Smith  and 
wife  executed  to  Janette  P.  Smith  a  mortgage 
covering  the  north  half  of  section  26,  in 
township  17  north,  range  34,  £.  W.  M.,  and 
the  northeast  quarter  of  section  32,  in  town- 
ship 17  north,  range  35,  E.  W.  M.,  purporting 
to  secure  a  debt  of  $15,000.  Hue  land  is 
known  as  the  "Warren  Smith  land."  The 
deed  was  filed  for  record  on  June  6,  1914,  the 
mortgage  on  June  9,  1914.  One  purpose  of 
tliis  suit  was  to  declare  this  deed  ifdd  mort- 
gage fraudulent  as  to  the  plaintiff's  judg- 
ment and  to  subject  the  land  as  belonging  to 
Warren  Smith  to  the  judgment  against  him. 

About  August  7,  1913,  Warren  Smith  and 
wife  also  executed  to  Janette  P.  Smith  a 
chattel  mortgage  on  all  of  their  stock,  teams 
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and  iarniiiig  implemento,  purporting  to  secure 
A  debt  of  $5,000.  This  was  satisfied  by  a  bill 
of  8ali»  of  this  property  from  Warren  Smith 
and  wife  to  Janette  P.  Smith,  executed  June 
S,  1914,  and  recorded  June  9,  1914.  This 
transaction  is  not  assailed. 

In  1907,  R.  P.  Smith  and  Warren  Smith 
negotiated  the  purchase  of  the  northeast 
quai^r  of  section  4,  in  township  16  north, 
range  35,  £.  W.  M.,  and  the  southeast  quarter 
of  seiction  32,  in  township  17  north,  range 
3d,  £.  W.  M.,  known  as  the  "Cartwright 
land."  Title  was  taken  in  the  name  of 
Janette  P.  Smith.  The  consideration  paid 
wad  about  $12,000.  The  money  was  raised, 
$6,000  at  a  bank  on  joint  notes  of  Warr^i 
Smith  and  wife,  Janette  P.  Smith  and  H.  P. 
Smith,  $1,750  by  a  mortgage  given  by  Warren 
Smith  and  wife  on  their  homestead,  and 
$1,750  by  a  mortgage  giyen  by  E.  P.  Smith 
and  Janette  P.  Smith  on  their  homestead. 
AH  of  these  obligations  were  paid  in  1908. 
Plaintiff  seeks  to  have  this  tract  declared 
community  property  of  E.  P.  and.  Janette  P. 
Smith  and  subjected  to  the  lien  of  its  judg- 
ment. 

In  1897  and  prior  thereto,  Janette  P.  Smith 
acquired  title  to  a  half  section  of  land  known 
as  the  "Railroad  land,"  and  another  tract  of 
four  hundred  acres,  known  as  the  "Boyles 
land.''  Plaintiff  sought  to  subject  these,  as 
community  [118]  property  of  R.  P.  and 
Janette  Smith,  to  the  lien  of  its  judgment. 
Bat  the  only  evidence  on  the  subject  shows, 
and  it  now  seems  to  be  conceded,  tliat  these 
two  tracts,  though  acquired  after  her  mar- 
riage with  E.  P.  Smith  some  forty  years  ago, 
were  paid  for  with  money  she  inherited  from 
her  father  before  her  marriage  and  are,  there- 
fore, Janette  P.  Smith's  separate  property. 

The  court  adjudged:  (1)  that  plaintiff's 
judgment  as  against  E.  P.  Smith  is  a  lien 
on  the  community  property  of  E.  P.  and 
Janette  Smith;  (2)  that  an  undivided  one- 
balf  of  the  "Cartwright  land"  is  community 
property  of  E.  P.  and  Janette  P.  Smith,  and 
as  snch  subject  to  execution  to  satisfy  the 
judgment;  (3)  that  the  mortgage  covering 
the  'Warren  Smith  land"  is  a  valid  mort- 
gage; (4)  that  the  "Peasley  land"  is  the 
separate  property  of  Janette  P.  Smith  and  is 
not  subject  to  the  lien  of  plaintiff's  judgment. 

Both  parties  having  appealed,  we  sliall 
designate'  them  throughout  as  plaintiff  and 
defendant^;  We  shall  consider  each,  branch 
of  the  judgment,  separately. 

I.?  Both  E.  P.  and  Janette  P.  Smith  testi- 
fled  i4^at,  during  all  of  their)  married  life, 
they 'li|^v<fe  conducted  thoir  business  separate-' 
ly;  tliktf  at'  the  time  of  the  n|arriage.  she 
had  a  c^siderable  amount  of  proper t}'  in- 
herited ftrom  Iier  father;  that',  at  or  about 
that  tilne,  it  was  agreed  between  them  that 
^'h^tever   she   acquired   should   be  hers   and 


upon  her  death  should  go  to  her  children, 
and  that  whatever  he  acquired  and  his  per- 
,  sonal  earnings  should  be  his  and  upon  his 
death  should  go  to  his  two  children  by  a 
former  marriage.  Three  disinterested  wit- 
nesses wl^o  had  known  the  Smiths  for  'many 
years  and  had  transacted  business  with  botli 
of  them  testified  that  they  had  always  con- 
ducted their  business  separately.  Their  sons, 
Warren  Smith  and  Newell  Smith,  the  former 
thirty-eight  years  old,  the  latter  twenty-nine, 
testified  that  such  had  been  the  case  as  long 
as  they  could  remember.  This  evidence  fair- 
ly establishes  the  agreement  and  shows  that, 
in  the  main,  it  had  been  continuously  acted 
upon.  Though  this  [119]  was  an  oral  agree- 
ment, it  does  not  appear  that  it  was  made 
before  the  marriage.  It  is  not  assailed  as  a 
contract  made  upon  consideration  of  mar- 
risge,  hence  void  because  verbal,  as  we  held 
in  Koontz  v.  Koontz,  83  Wash.  180,  145  Pac. 
201.  The  statute  of  frauds  is  neither  pleaded 
nor  discussed.  Such  agreements,  made  after 
marriage  and  mutually  observed,  are  valid. 
Gage  V.  Gage,  78  Wash.  262,  138  Pac.  886; 
Dobbins  v.  Horton,  62  Wash.  423,  113  Pac. 
1088;  Yake  v.  Pugh,  13  Wash.  78,  42  Pac. 
528,  52  Am.  St.  Eep.  17. 

E.  P.  Smith  testified  that  he  purchased  the 
stock  of  the  warehouse  company,  ten  shares 
of  $10  each  par  value,  with  money  -earned 
by  himself,  that  his  wife  was  in  no  man- 
ner concerned  in  the  purchase,  and  that  he 
signed  the  bond  as  a  stockholder.  We  are 
clear  that  his  signing  the  bond  did  not  create 
a  community  obligation.  Way  v.*  Lyric 
Theater  Co.  79  Wash.  275,  140  Pac.  320.  The 
court  erred-  in  holding  the  judgment  a  lien 
on  the  community  property  of  E.  P.  and 
Janette  P.  Smith.  . 

II.  The  giving  of  the  joint  notes  of  the 
two  communities  and  the  two  mortgages  to 
raise  the  original  purchase  price  of  the  Cart- 
wright  land  strongly  supports  the  view  that 
an  undivided  one-half  of  this  land  belonged 
to  each  of  the  communities  composed  of  E.  P. 
Smith  and  Janette  P.  Smith  and  War- 
ren Smith  and  wife.  All  of  these  par- 
ties, however,  testified  that  the  title  was 
taken  in  the  name  of  Janette  P.  Smith 
because  the  land  was  purchased  for  her,  and 
that  she  paid  off  all  of  these  obligations  from 
her  own  funds.  But  it  fairly  appears  that 
the  money  came  partly  from  the  crops  grow- 
ing upon  the  land  when  it  was  purchased, 
partly  from  money  in  bank  in  Warren  SmitiiV 
name,  and  about  $2,500  from  money  inherited 
from  her  father  by  Janette  P.  Smith.  It  also 
appears  that  Warren  Smith  for  niany  years 
had  rented  his  mother's  lands  for  half  the 
crops  after  deducting  seed  and  feed,  and  that 
when  from  time  to  time  these  crops  were  dis- 
posed of,  the  proceeds^  both  of  his  part  and 
hers,  were  deposited  in  the  bank  to  his  credit. 
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There  was  no  evidence  that  [120]  K.  P. 
Smith  contributed  anything  toward  discharg- 
ing the  obligations  created  on  the  purchase 
of  this  land.  On  the  whole,  we  are  satisfied 
that  an  undivided  one-half  of  '  this  land  is 
the  property  of  the  community  composed  of 
Warren  Smith  and  wife,  and  the  other  half 
the  separate  property  of  Janette  P.  Smith, 
and  we  so  hold.  There  can  be  no  question 
that  plaintiffs  judgment  as  against  Warren 
Smith  binds  the  community  property  of  War- 
ren Smith  and  wife.  It  is  therefore  a  lien 
on  their  undivided  one-half  of  this  land. 

III.  For  convenience  in  consecutive  discus- 
sion, ^e  shall  next  consider  the  ''Peasley 
land."  This  land  was  purchased  for  $12,000 
at  an  administrator's  sale  in  the  spring  of 
1912.  We  are  satisfied  that  it  was  purchased 
by  Warren  Smith  for  Janette  P.  Smith ;  that, 
through  mistake,  the  return  of  sale  was  made 
in  his  name  and  that  soon  afterwards  he 
attempted  to  have  the  mistake  corrected,  but 
was  told  that  the  ^siest  way  to  correct  it 
was  to  deed  the  land  to  her,  his  wife  joining. 
Both  he  and  Janette  P.  Smith  so  testified,  as 
did  also  two  attorneys  whose  advice  they  took 
at  the  time.  Tliere  is  no  evidence  to  the  con- 
trary. Warren  Smith  had  been  farming 
Janette  P.  Smith's  lands  during  the  years 
1908  to  1911,  inclusive,  but  had  paid  her  no 
rent  since  1907.  He  borrowed  money  at  a 
bank  and  paid  for  this  land,  giving  his  own 
check  for  something  over  $8,000  of  the  pur- 
chase price  and  turning  over  two  certificates 
of  deposit  aggregating  about  $1,700,  belong- 
ing to  hia  mother.  So  far  as  can  be  gathered 
from  the  evidence,  the  balance  of  the  pur- 
chase price,  consisting  of  a  mortgage  assumed 
on  the  purchase,  was  paid  partly  by  crops 
then  growing  on  the  land  and  partly  by  War- 
ren from  rent  money  owing  by  him  to  her. 
While  the  evidence  is  much  confused,  we  are 
convinced  that  Warren  paid  at  least  $9,000 
of  the  purchase  price  of  this  land  in  part 
payment  of  his  debt  to  his  mother.  True, 
she  testified  to  the  effect  that  at  about  t\\\A 
time,  she  does  not  remember  whether  liefore 
or  after  the  Peasley  purchase,  slie  received  a 
draft  for  $10,000  from  a  niece  in  Michigan 
who  had  since  died;  that  Hhe  trashed 
[121]  this  draft  at  some  bank  in  Spokane, 
hut  could  not  remember  what  bank  or  where 
in  the  city  it  was  located;  that  she  was 
ideYitified  by  a  **Dutcli"  woman  named  "Ella" 
or  "Lena,"  she  is  not  certain  which,  who  at 
one  time  worked  iot  her;  that  this  woman 
now  lives  on  ''some  avenue"  in  Spokane,  but 
h]\q  cannot  remember  where;  that  she  re- 
ceived the  money  in  bills,  spent  some  of  it 
and  brought  $9,500  home  with  her  in  her 
pocket  and  gave  it  to  Warren  Smith  with 
which  to  pay  for  the  Peasley  land:  that  this 
money  she  inherited  from  her  mother  and 
had  been  owing  to  her  from  her  niece  tliirty- 


two  or  thirty-three  years.  But  this  is  all 
too  vague  and  indefinite  to  carry  conviction. 
It  must  be  remembered  that  all  this  is  sup- 
posed to  have  happened  less  than  three  years 
prior  to  the  time  when  she  testified  and  is 
of  such  nature  as  to  be  remembered  with 
certainty  and  exactness,  and  that  since  then 
she  had  a  settlement  with  Warren  Smith  in 
which  it  must  have  been  discussed.  More- 
over, every  item  of  this  testimony  is  of  such 
nature  ae  to  be  easily  corroborated  and  ren- 
dered certain  in  many  ways  which  at  once 
suggest  themselves.  On  the  other  hand,  cer- 
tain it  is  that  Warren  Smith  did  not  pay  for 
the  Peasley  land  with  this  money,  and  cer- 
tain it  is  that  his  bank  account  bhows  no 
such  deposit,  or  any  unusual  deposit  at  or 
near  this  time.  Though  he  testified  that  she 
gave  him  cash  from  time  to  time,  he  could 
not  remember  when  nor  the  amount^  and 
"supposed"  he  kept  some  of  it  around  the 
ranch  and  put  some  in  the  bank.  When 
asked  if  she  gave  him  $9,500  in  easli  at  any 
time,  he  said:  "I  don't  remember.  Those 
things  pass  on  in  the  common  ways  of  daily 
life,  and  I  don't  remember."  Clear  and  con- 
vincing proof  of  these  things  lay  easily  with- 
in their  power.  The  evidence  adduced  seems 
to  us  too  vague  and  doubtful  to  lumi^  the 
basis  for  a  legal  jright.  We  find  that  she 
owns  the  Peasley  land  as  her  separate  prop- 
erty, but  that  at  least  $9,000  of  the  purchase 
price  was  paid  by  Warren  Smith  and  should 
be  credited  upon  his  debt  to  her. 

[122]  IV.  The  evidence  as  to  the  settle- 
ment between  Janette  P.  and  Warren  Smith 
as  the  basis  of  the  mortgagee  is  also  lam- 
entably vague  and  indefinite.  Boiii  of  them 
testified,  in  substance,  that  they  discussed 
their  business  matters  and  concluded  that  he 
owed  her,  for  rents  and  borrowed  money,  over 
$20,000.  When  the  loans  were  made  and 
what  their  amount,  nMther  could  tell.  What 
the  amount  of  grain  raised  by  him  on  her 
lands  during  the  five  years  for  which  it  is 
claimed  she  had  received  nothing,  neither 
could  tell.  He  could  not  remember  whether 
he  had  been  served  with  summons  in  the 
Bank  of  Lind  suit  when  the  mortgagee 
were  given  or  not,  but  the  evidence  show* 
that  he  had  in  fact  been  served  just 
fourteen  days  before.  She  could  not  re- 
member whether  at  that  time  she  knew 
of  that  suit,  but  admitted  that  she  knew 
"a  storm  was  brewing."  The  attorney 
in  whose  office  the  settlement  \Vas  made  and 
who  witnessed  the  mortgage  and  the  deed  to 
her  of  the  Peasley  land,  though  he  testified 
as  to  other  matters,  did  not  testify  as  to  thi<4 
settlement.  Two  things,  however,  are  reason- 
ably certain.  Of* this  $20,000  debt,  $5,(K)0 
was  paid  by  the  bill  of  sale  of  the  stock  and 
implements  covered  by  the  chattel  mortgage, 
and  the  $9,500  which  Mrs.  Smith  daimt^  to 
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have  given  to  Warren  Smith  about  the  time 
of  the  Peftsley  purchase  was  included  in  the 
$15,000  secured  by  the  real  estate  mortgage. 
But  the  proof,  as  we  have  seen,  was  wholly 
insufficient  to  !$how  that  she  ever  turned  over 
to  him  thi-*  $9,500. 

Defendant.-^  assert  that  this  mortgage  was 
a  valid  preference.  It  is  settled  law  in  this 
state  that  a  debtor,  thou^  insolvent,  may 
prefer  one  or  more  of  his  bona  fide  creditors 
even  if  it  exhaust  his  whole  property  to  do 
60.  McAvov  v.  Jennings,  44  Wash.  70,  87 
Pac.  53;  Vietor  v.  Glover,  17  Wash.  37,  48 
Pac.  788,  40  L.R.A.  297.  Mere  knowledge  on 
the  preferred  creditor's  part  that  his  prefer- 
ence will  hinder  or  defeat  other  creditors  will 
not  alone  render  his  preference  fraudulent. 
Holt  Mfg.  Co,  v.  Bennington,  73  Wash.  467, 
132  Pac.  30.  But  the  preferred  debt  must  be 
[123]  real.  It  must  not  be  used  as  a  color- 
able consideration  to  shield  the  debtor's  prop- 
erty from  other  claims.  National  Surety  Co. 
V.  Udd,  65  Wash.  471,  118  Pac.  347;  Bump, 
Fraudulent  Conveyances   (4th  ed.)   §  172. 

*'The  law  looks  with  great  jealousy  upon 
the  manner  of  giving  preferences,  and  de- 
nounces all  departures  from  good  faith,  and 
requires  that  the  parties  shall  not  secure 
any  covert  advantage  to  the  debtor  in  pr'ej- 
udice  of  his  creditors."  Bump,  Fraudulent 
Conveyances  {4th  ed.)  §  174. 

Though  it  is  usually  held  that  the  prop- 
erty transferred  must  bear  a  reammable 
proportion  to  the  preferred  debt  (Bump, 
Fraudulent  Conveyances,  §  174),  excessive 
Becurity  by  mortgage  raises  no  conclusive 
presumption  of  fraud.  It  is  evidence  to  be 
considered  with  other  circumstances  in  deter- 
mining fraud.  Grand  Island  Banking  Co.  v. 
Co8tello,.45  Xeb.  119,  63  N.  W.  370.  But 
there  is  an  obvious  and  marked  distinction 
between  an  excessive  security  and  an  exag- 
gerated debt.  Any  security  for  a  sum  known 
to  be  in  excess  of  what  is  actually  due  is 
presumptively  fraudulent.  -  Kellogg  v.  Clyne, 
54  Fed.  696,'  12  U.  S.  App^  174,  4  C.  C.  A. 
554;  State  v.  Durant,  53  Mo.  App.  493.  This 
results  as  a  corollarv  from  the  universal  rule 
that  the  preferred  debt  must  be  real  to  fur- 
nish the  essential  element  of  good  faith. 

There  are  some  authorities  whicli  hold  that 
such  a  mortgage  is  only  void  as  to  the  ficti- 
tious part  of  the  ostensible  debt,  but  the 
better  rule  i.s  the  other  way.  If  a  creditor 
knowingly  takes  a  mortgage  for  more  than 
his  due,  the  fraud  corrupts  the  whole. 
Bump,  Fraudulent  Conveyances  (4th  ed.) 
S^  485,  486,  487;  Holt  v.  Creamer,  34  N.  J. 
Eq.  181;  Heintze  v.  Bentley,  34  X.  J.  Eq. 
562;  Whiting  v.  Johnhon,  11  Serg.  &  (Pa.) 
328,  14  Am.  Dec.  633;  Hall  v.  Heydon,  41 
Ala.  242;  Russell  v.  Winne,  37  N.  Y.  591,  97 
Am.  Dec,  755.  When  plaintiff  showed  by  the 
parties  to  this  mortgage  that  it  must  have 


included  tliis  $9,500,  and  brought  out  cir- 
cumstances easting  the  gravest  doubt  on  the 
existence  of  so  much  of  the  ostensible  del)t 
secured,  which  [124]  doubt  if  unfounded,  in 
the  verv  nature  of  tlie  case,  defendants  easilv 
could  have  dispelled,  but  did  not,  they  made 
their  case  as  against  this  mortgage.  We  have 
no  option  but  to  hold  it  void  in  toto  as  to 
plaintifTs  judgment.  The  Warren  Smith 
land  is  aubject  to  the  lien  of  that  judgment. 

But  tht  trial  court  overlooked  the  fact  that 
plaintiff's  assignor  had  released  the  lien  of 
this  judgment  on  certain  lands  of  one  Offut, 
another  of  the ,  judgment  debtors,  in  con- 
sideration of  an  acknowledged  payment  of 
$1,250.  We  can  conceive  of  no  reason  why 
this  sum,  however  it  was  paid,  should  not  be 
credited  on  the  judgment,  and  no  reason  has 
been  suggested. 

Cause   remanded   for  modification   of   the 
judgment  in  accordance  herewith.     Plaintiff 
may  recover  its  costs  on  this  appeal. 
.  Morris,  C.  J.»  Mount,  and  Bausman,  JJ., 
concur. 


NOTE. 

Traaafar  to  Creditor  la  Paymemt  of 
or  as  Seourlty  for  Sum  Greater  tkaa 
Is  Aotvally  Due  aa  Renderias  Traas- 
aetioa  Fraadaleat. 

General  Hule,  713. 
Excess  Due  to  Miscalculation,  719. 
Excess  to  Cover  Future  Advances,  721. 
Fraudulent  Intent  as  Question  of  Fact,  722. 
Burden  of  Proof,  723. 


General   Rule. 

A  transfer  of  property  by  a  debtor  to  one 
of  his  creditors  in  payment  of  or  as  security 
for  a  debt  larger  than  is  actually  due  is 
prima  facie  fraudulent,  especially  where  tlie 
transferee  knows  that  the  transferor  makes 
the  conveyance  with  a  fraudulent  intent,  and 
imless  the  presumption  is  rebutted  or  satis- 
factorily explained  the  entire  transaction  is 
void. 

United  ^' fa/ e«.— Hubbard  v.  Turner,  2  Mc- 
Lean 519,  12  Fed.  Cas.  No.  6,819;  Kellogg 
V.  Clyne,  54  Fed.  696,  12  U.  S.  App.  174,  4 

\jt  vj.  a*  uD4. 

A/a&am<i.— Hall  v.  Heydon,  41  Ala.  242. 

Arkansas. — ^Henry  v.  Harrell,  57  Ark.  669. 
22  S.  W.  433. 

California. — Wilcoxson  v.  Burton,  27  Cal. 
228,  87  Am.  Dec.  66. 

Illinois. — Strauss  v.  Kranert,  56  111.  254; 
Adams  v.  Pease,  113  111.  App.  356. 

lotca. — Davenport  v,  Cummings,  15  Ta. 
219;  Lomlwrd  v.  Dows,  66  la.  243,  23  X.  \v. 
649;  Taylor  v.  Wendling.  66  la.  563,  24  N. 
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W.  40;  Bufisard  v.  Bullitt,  96  la.  736,  64  N. 
\V.  658. 

Kansas.— -Wallgkch.  v.  Wylie,  28  Kan.  138; 
Williams  v.  Stowell,  5  Kan.  App.  880  mem. 
48  Pac.  894;  Smith  v.  Parry  Mfg.  Co.  9  Kan. 
App.  877,  61  Pac.  966. 

M<M8€U}hu8etts, — ^Lynde  v.  McGregor,  13 
Allen  172. 

Mickifftm, — ^Williams  v.  Desenberg,  41 
Mich.  156,  2  N.  W.  201 ;  Bang  v.  Hubbell,  42 
Mich.  697,  4  N.  W.  440;  Showman  v.  Lee,  86 
Mich.  556,  46  N.  W.  678;  Patrick  v.  Riggft, 
106  Mich.  616,  63  N.  W.  532. 

Mitmesotd. — ^Hanson  v.  Bean,  51  Minn. 
546,  53  N.  W.  871,  38  Am.  St.  Rep.  616. 
See  also  Heim  v.  Chapel,  62  Minn.  338,  64 
N.  W.  825. 

Misaowi. — State  v.  Hope,  102  Mo.  410; 
Boland  v.  Ross,  120  Mo.  208,  25  S.  W.  524; 
Imhoff  V.  Mc Arthur,  146  Mo.  371,  48  S.  W. 
456;  Plattsburg  First  Nat.  Bank  v.  Fry,  168 
Mo.  492,  68  S.  W.  348;  Bates  County*  Bank 
V.  Gailey,  177  Mo.  181,  76  S.  W.  646. 

New  York. — Divver  v.  McLaughlin,  2 
\yend.  600,  20  Am.  Dec.  655;  Bailey  v.  Burton, 
gf  Wend.  339;  Tripp  v.  Vincent,  8  Paige  176; 
Baldwin  v.  Short,  125  N.  Y.  553,  26  N.  K  928. 

Pevmaylvania. — Orr  v.  Peters,  197  Pa.  St. 
606,  47  Atl.  849;  Heiber  v.  Neary,  7  Pa.  Dist. 
596;  Heiney  v.  Anderson,  9  Lane.  Bar.  13. 
See  also  Whiting  v.  Johnson,  11  Serg.  &  R. 
328,  14  Am.  Dec.  633. 

South  Carolina. — Hipp  v.  Sawyer,  Rich. 
Eq.  Cas.  410. 

Texas. — Brasher  v.  Jamison,  75  Tex.  139, 
12  8.  W.  809. 

Washington. — See  the  reported  case. 

Wisconsin. — Stein  y.  Hermann,  23  Wis. 
132;  Butts  V.  Peacock,  23  Wis.  359;  Liver  v. 
Thielke,  115  Wis.  389,  91  N.  W.  975. 

The  foregoing  cases  supporting  the  general 
rule  are  quoted  from  and  set  out  at  length 
infra. 

In  Bates  County  Bank  v.  Gailey,  177 
Mo.  181,  76  S.  W.  646,  it  appeijired  *that  a 
creditor  knowing  that  his  debtor  was  in- 
solvent took  from  the  latter  a  deed  of  trust 
in  payment  of  $2,800  for  a  debt  of  $2,300. 
The  court  said:  "It  is  well  settled  that  in 
case  of  the  conveyance  of  land  with  a  fraud- 
ulent design  on  the  part  of  the  debtor,  a 
creditor  receiving  the  same  in  security  for 
a  bona  6de  indebtedness  will  not  be  afifected, 
although  he  is  aware  that  the  transaction 
itself  hinders  or  delays  the  other  creditors 
in  the  collection  of  their  demands  against  the 
fraudulent  grantor  and  that  such  was  the 
purpose  of  the  del>tor,  provided  the  creditor 
does  not  further  participate  in  such  purpose 
than  taking' security  for  his  debt.  But  upon 
the  other  hand,  if  any  part  of  the  debt  se^ 
cured  by  the  conveyance  is  not  bona  fide,  or 
does  not  exis^iat  the  time  of  this  conveyance, 
or  the  coiiTOvance  is  made  by  the  debtor  for 


the  purpose  to  hinder,  delay  and  defraud  his 
creditors  in  the  enforcement  of  their  claims 
and  the  creditor  thus  preferred  either  knew 
of,  or  participated  in,  the  purpose  of  the 
debtor  when  the  transaction  was  oonsom* 
mated,  it  will  be  held  to  be  fraudulent  as  to 
other  creditors.  Now,  it  is  perfectly  clear 
from  the  evidence  that  Hensl^  conveyed  the 
land  in  question  to  Brown,  trustee  for 
Gailey,  for  the  purpose  of  defrauding  his 
creditors,  and  especially  the  plaintiff,  and  it 
is  equally  clear  that  Gailey  knew  of  his 
fraudulent  purpose,  and  participated  in  it. 
This  is  evidenced  not  only  by  Jiis  taking  a 
deed  of  trust  for  at  least  $500  more  than 
Hensley  owed  him,  but  his  knowledge  of 
Hensley's  insolvency  and  his  anxiety  to  have 
the  land  sold  by  the  trustee  in  the  deed  of 
trust  as  soon  as  it  could  possibly  be  done, 
after  plaintiff  had  sued  Hensley  on  the  note 
which  it  held  against  them." 

In  Butts  v.  Peacock,  23  Wis.  359,  it  ap- 
peared that  one  Mullen  while  insolvent  gave 
a  cliattel  moiM^gage  of  all  his  goods  to  secure 
the  payment  of  $1,100  to  the  plaintiff  when 
he  owed  the  latter  only  $570.  It  further  ap- 
peared that  the  plaintiff  knew  of  Mullen's 
financial  circumstances.  It  was  held  that 
these  facts  raised  a  conclusive  presumption 
of  fraud.  The  court  said:  "It  appeared 
from  the  plaintiff's  own  evidence,  that  Mul- 
len was  embarrassed,  was  pressed  by  his 
creditors,  und  was  'btppreheusive  that  they 
would  take  all  he  had;  and  that  all  this  was 
communicated  to  the  plaintiff  before  he  took 
the  mortgage.  With  thia  knowledge,  on  an 
advance  of  only  $570,  he  took  a  chat^  mort* 
gage  of  $1,100,  covering  all  of  Mullen's  prop- 
erty, and  which  amount  was  greater: than  its 
value.  He  said  thiKt  it  was  designed  to  cover 
future  advances;  but  nothing  of  the  kind 
appeai*ed  on  the  face  of  the  mortgage,  which 
purported  to  be  for  an  absolute  existing  in- 
debtedness. Upon  such  evidence  the  defend- 
ant asked  the  following  instruction:  'That 
a  failing  debtor^  giving  a  mortgage  to  one 
who  knew  his  circumstances,  on  all  his  prop* 
erty,  for  an  amount  greater  than  was  owing 
and  in  excess  of  the  value  of  the  property, 
and  a  claim  of  the  mortgagee  to  hold  the 
property  for  the  full  amount .  against  a 
creditor,  such  a  mortgage  waa;  fraudulent 
and  void  as  against  such  creditor.'  This  the 
court  refused;  but' it  ought  ton  have  been 
given.  There  are  several  high  authorities 
holding  a  moHfgagO' -given  for  a  greater  sun 
than  is  actually  due,  even  though .  designed 
to  secUre  future  advances,  void  as  against 
creditors,  for  this  alone,  if  it  doe^:  not  dia^ 
close  its  real  character  on  it8..fa<M&  •  .  . 
There  are  certainly  strong  Ttasona.lor'.  hold- 
ing such,  mortgage  fraudulent  in  lflew,.up(»k 
the  ground  that  it  necessarily  tends  to  hinder 
and   delay   the   credit  fC«  of  the   mortgagor. 
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It  tends  directly  to  deceive  and  mislead 
tkem,  by  inducing  them  to  believe  that  the 
property  is  absolutely  encumbered  4o  the 
amount  expressed  on  the  face  of  the  mort- 
gfsge,  when  in  truth  it  is  not  so.  And  it  is 
clear  that  this  might  materially  hinder  them 
in  the  enforcement  of  their  claims.  But 
even  though  it  should  be  held  that  such  a 
mortgage  is  not  necessarily  fraudulent,  and 
that  if  the  surrounding  circumstances  are 
such  as  fully  to  repel  any  idea  of  fraud,  it 
inay  be  sustained;  yet,  ^vhere  the  surround- 
ing circumstances  are  of  directly  the  oppo- 
site character,  the  jury  should  be  told  that 
such  a  mortgage  is  fraudulent.  Taking  such 
a  mortgage  from  a  debtor  known  to  be  .in 
failing  circumstances,  and  to  be  pressed  by 
his  creditors,  is  conclusive  evidence  of  an 
intent  to  hinder  and  delay  those  creditors, 
liecause  such  is  its  natural  and  necessary 
effect.  And  a  party  is  not  to  be  heard  to  say 
that  he  did  not  intend  what  he  knows  to  be 
the  natural  consequence  of  his  actions.  The 
question  whether  there  was  a  fraudulent  in- 
tent is,  undoubtedly,  generally  one  of  fact, 
because  it  is  to  be  arrived  at  from  the  exist- 
ence of  other  facte  which  tend  to  show  it. 
And  whether  such  other  facts  exist  in  any 
particular  case  or  not,  is  for  the  jury.  But 
whether  such  other  fact«,  when  conceded  to 
exist,  are  sufficient  to  indicate  conclusively 
an  intent  to  hinder  and  delay  creditors,  is 
a  question  of  law.  And  that  such  was  the 
character  of  the  facts  stated  in  the  instruc- 
tion asked,  there  can  be  no  question.  Sound 
policy  requires  that  the  court  should  instruct 
the  jury,  as  matter  of  law,  that  to  take  such 
a  mortgage,  under  such  circumstances,  is 
fraudulent  as  against  creditors.  It  is  as 
much  a  question  of  law,  whether  a  convey- 
ance of  this  character,  made  under  such  cir- 
cumstances, is  fraudulent,  as  it  is  whether  an 
absolute  conveyance,  made  with  a  secret 
trust  in  favor  of  the  vendor,  is  fraud- 
ulent.*? • 

In  Bussard  v.  Ballitt,  95  la.  736,  04  N.  W. 
(^58,  it  appeared  that  the  defendant  while  in 
failing  circumstances,  which  was  known  to 
his  brother,  executed  to  the  latter  a  mort- 
gage to  secure  the  payment  of  $600.  Tlie 
defendant  owed  his  brother  only  $400  and 
interest.  However,  there  seems  to  have  been 
an  understanding  between  the  parties  th^t 
the  defendant  was  to  receive  an  additional 
sum  of  $100  from  his  brother,  but  this  amount 
wto  never  given*  It  was  held  that  under  the 
ciremnstances  the  mortgage  was  fraudulent 
as  to  the  defendant's  creditors.  The  court 
said:  "It  is  eameeUy  contended  that  the 
verdict  has  not  support  in  the  evidence.  The 
argument  is  directed  particularly  to  the  fact 
of  Bruce  Schultz's  participation  in  the  fraud, 
and  it  is  said  that  there  is  absolutely  no 
evidence  of  that  fact.  We  do  not  regard  the 
testimony  in  that  respect  as  strong.  It  is 
reasonably   conclusive   as   to   the    intent   of 


George  to  defraud.  It  is  less  so  as  to  Bruce, 
but  we  think  as  to  him  the  finding  of  the 
jury  should  not  be  disturbed.  Bruce  says 
that  be  knew  that  George  was  in  failing  cir- 
cumstances when  he  took  the  mortgage.  In 
view  of  that  fact,  there  is  a  grossly  suspicious 
circumstance  in  the  case.  It  appears  fairly 
that,  when  the  mortgage  was  made,  George 
awed  Bruce  $400  and  some  interes.t  thereon. 
It  is  not  easy  to  compute  the  interest  exactly 
and  no  one  attempted  to  do  so.  In  fact,  it  is 
not  attempted  at  all  by  the  parties.  We 
do  not  see  how  there  could  be  over  $50 
of  interest.  The  records  and  arguments  fix 
the  indebtedness  to  be  secured  at  '$400  and 
interest.*  The  mortgage  was  given  for  $600. 
It  appears  in  evidence  that  Bruce  agreed  to 
pay  to  George  $100  or  more,  but  it  was  never 
paid.  It  is  said  in  argument  that  it  was  not 
paid  Ijecause  the  attachment  suit  prevented  it. 
The  record  shows  nothing  more  than^  that 
Bruce  would  pay  it  after  this  suit  was  com- 
menced. It  does  not  appear  when  the  $100 
were  to  be  paid,  and  there  is  something 
'like  $50  in  the  mortgage,  in-  au}-  view  of 
the  case,  that  is  excessive.  There  is  no  at- 
tempt to  show  that  the  transaction  ap- 
proximates accuracy.  If  the  intervener  is 
to  succeed,  and  have  his  claim  established 
for  $000, — and  he  seeks  nothing  less, — 
the  result  is  to  absolutely  defraud  cred- 
itors to  some  extent;  and  it  is  not  to  be 
said  from  the  record  but  that,  when  the  inter- 
vener took  the  mortgage  by  which  ho  now 
makes  such  claim,  he  knew  the  circumstances 
and  the  attitude  in  wiiich  he  was  placing 
himself.  Much  importance  is  attached,  in 
argument  to  the  fact  that  it  appears  that 
there  was  a  valid  consideration  for  the  mort- 
gage. But  a  valid  consideration  for  the  mort- 
gage does  not  operate  to  relieve  the  intervener 
from  the  legal  effect  of  a  fraudulent  purpose 
in  takuig  it.  The  record  is  not  such  as  to 
warrant  our  interference  with  tlie  findings 
of  the  jury.    The  judgment  is  afiirmed.'' 

In  Taylor  v.  Wendling,  66  la.  565,  24  K. 
W.  40,  it  was  held  that  a  mortgage  given  by 
a  husband  in  failing  circumstances  to  his 
wife  to  secure  the  payment  of  a  note  for 
$3,000  when  he  had  previously  borrowed  from 
her  about  $1,250  was  fraudulent.  It  also 
appeared  in  this  case  that  the  husband  as- 
signed to  his  wife,  at  the  time  he  executed  the 
mortgage,  notes  in  the  siun  of  $2,000. 

In  Lynde  V.  McGregor,  13  Allen  (Mass.) 
172,  it  appeared  that  the  mortgagor  owed  the 
mortgagee  $2,000.  To  seciure  this  debt  he 
executed  a  mortgage  in  which  the  indebted- 
ness was  recited  at  $6,500.  It  was  held  that 
in  the  absence  of  a  satisfactory  explanation 
the  mortgage  was  fraudulent. 
*  In  Hubbard  v.  Turner,  2  :^fcLean  519,  12 
Fed.  Cas.  Xo.  6,810,  it  appeared  that  the 
mortgagor  while  insolvent  made  a  mortgage 
to  secure  the  payment  of  $90,000  when  he 
owed  the  mortgagee  only  $4,000.    It  was  held 
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that  the  transaction  was  fraudulent.  The 
<;ourt  said:  "Now  siich  a  transaction  by  an 
individual  embarrassed,  having  no  other 
foundation  than  the  sum  of  $4,000,  would 
bo  held  fraudulent  against  creditors.  It 
would  have  tlie  appearance  of  an  attempt  to 
place  a  large  amount  of  property,  under  the 
pretense  of  paying  a  small  sum,  beyond  the 
reach  of  creditors." 

In  Williams  v.  Stowell,  5  Kan.  App.  880 
mem.  48  Pac.  804,  a  mortgage  given  for  the 
ostensible  purpose  of  securing  the  payment 
of  $4,295  was  held  to  be  fraudulent  and 
void  where  it  appeared  that  the  actual  debt 
was  only  ten  per  cent  of  that  amount. 

In  Williams  v.  Desenberg,  41  Mich.  156,  2 
X.  W.  201,  it  appeared  that  the  defendant 
executed  a  chattel  mortgage  to  secure  the 
payment  of  $1,500.  This  mortgage  .covered 
all  the  grocery  stock,  jQixtures  and  accounts 
belonging  to  the  defendant,  which  constituted 
the  sum  total  of  his  property  liable  on  ex- 
ecution. His  actual  indebtedness  was  less 
than  $1,200,  part  of  which  was  paid  soon 
after  the  execution  of  the  chattel  mortgage. 
It  was  held  that  the  transaction  was  fraud- 
ulent, the  court  saying:  "We  are  of  opinion 
that  this  evidence  fairly  tended  to  show  that 
the  defendaint  had  disposed  of  some  of  his 
property  with  tlie  intent  of  defrauding  his 
creditors.  The  eA'idence  was  not  conclusive, 
and  when  taken  in  connection  with  all  the 
other  ffects  in  the  case,  the  court  perhaps 
might  have  come  to  a  different  conclusion. 
Whether  there  was  a  fraudulent  disposal  of 
his  property  or  not,  Avith  such  an  intent,  was 
a  question  of  fact  to  be  drawn  from  all  the 
•evidence.  Here  was  a  chattel  mortgage, 
broad  and  sweeping  in  its  provisions,  upon 
all  the  available  proi)erty  which  the  defend- 
ant then  had.  and  upon  ail  of  a  certain  kind 
or  class  which  he  should  thereafter  acquire 
from  any  source,  given  to  secure  the  payment 
of  a  certain  sum.  That  amount  was  not  an 
existing  indebtedness  at  the  time  the  mort- 
gage was  given,  and  might  not  be.  True  the 
actual  indebtedness  then  existing  was  nearly 
the  amount  whicli  the  mortgage  was  given  to 
secure,  but  the  diflference  in  amount  is  imma- 
terial, the  principle  is  the  same.  This  mort- 
gage might  have  been,  and  as  the  evidence 
shows,  was  reduced  by  payments,  yet  upon 
its  face  it  still  purported  to  be  a  security 
for  an  actual  existing  *  indebtedness  of 
$1,500.  The  theory  of  our  legislation  upon 
the  subject  of  chattel  mortgages,  where  the 
mortgagor  is  permitted  to  remain  in  pos- 
session, is  that  th(>  mortgage  shall  be  placed 
on  file  in  a  public  oHi(*e  for  the  inspection  of 
those  interested,  so  that  they  may  ascertain 
the  amount  of  the  indebtedness  secured  there- 
by. This  mortgage  upon  its  face  purported 
to  secure  an  indebte<lness  of  $1,500,  while 
it  is  clear  the  actual  indebtedness  fell  short 
of  this.     To  this  extent  the  mortgage  was 


false  upon  its  lace  and  conveyed  erroneous 
information  to  all  who  should  e3uimine  it. 
It  ma^  be  said  that  under  the  actual  agree- 
ment the  amount  miglit  have  been  increased 
to  $1,500.  Tliis  is  true,  but  no  such  agree- 
ment binding  upon  Hollon  &  Son  was  actually 
made.  They  might  have  refused  to  increase 
the  amount  of  the  indebtedness,  but  if  such 
a  binding  agreement  was  made,  then  it  should 
have  been  expressed  in  the  instrument,  so 
that  parties  dealing  with  the  mortgagor 
might  have  known  the  full  force  and  extent 
thereof.  No  good  reason  can  be  given  for 
placing  upon  the  public  files  or  records  an 
agreement  which  is  not  true  in  fact,  in  lieu 
of  the  actual  agreement  of  the  parties.  And 
no  encouragement  should  be  given  by  the 
courts  to  such  a  practice,  in  cases  where  the 
rights  of  third  parties  may  injuriously  be 
affected  thereby.  We  must  not  be  understood 
as  holding  that  a  variance,  in  an  immaterial 
sum,  between  the  amount  stated  and  the  ac- 
tual indebtedness  would  in  all  cases  be  evi- 
dence of  fraud,  or  that  a  variance  oonld  in 
any  case  be  considered  as  conclusive ;  such 
evidence  is  admissible,  and  with  all  the  other 
facts  and  circumstances  in  the  case,  may  be 
considered  by  the  court  or  jury,  upon  th** 
question  of  a  fraudulent  int^t  and  disposi- 
tion of  property.  When  we  consider  all  the 
facts  in  this  case  bearing  upon  the  question 
of  a  fraudulent  disposition  of  property,  we 
are  of  opinion  there  was  sufficient  to  warrant 
the  justice  in  the  conclusion  arrived  at." 

In  Imhoff  V.  Mc Arthur,  146  Mo.  371,  48 
S.  W.  456,  it  appeared  that  a  father  owed 
his  son  about  $700.  The  former  while  in- 
solvent, which  was  known  to  the  son,  execu- 
ted a  mortgage  to  the  latter  in  the  sum  of 
$2,000.  It  was  held  that  the  mortgage  was 
fraudulent.  The  court  said:  "And  when' the 
fact  that  H.  C.  McArthur  was  insolvent  at 
the  time,  that  he  executed  mortgages  on  his 
stock  of  drugs  to  secure  debts  owing  by  him 
in  excess  of  their  value,  two  days  after  he 
executed  the  mortgage  to  his  son,  the  rela 
tion  between  the  parties,  the  amount  of  the 
indebtedness  to  his  son,  and  the  value  of  the 
property  upon  which  the  mortgage  was  exe- 
cuted to  secure  its  payment,  there  is  no 
escape  from  the  conclusion  that  the  whole 
transaction  was  fraudulent,  and  that  Creorge 
J.  was  a  party  thereto.  But  if  for  no  other 
reason,  the  mortgage  must  be  held  fraudulent 
and  void  as  to  plaintiff  upon  the  ground  that 
the  mortgage  was  given  and  accepted  by  the 
mortgagee  to  secure  the  payment  of  about 
$1,300  in  excess  of  the  amount  which  he 
must  have  known  was  due  him  at  the  Ume 
of  its  execution.  Under  such  circumstances 
the  entire  mortgage  was  and  is  void  against 
creditors." 

In  Heintze  v.  Bentley,  34  N.  J.  Eq.  662,  it 
appeared  that  one  Wanner  and  his  wife  gav<' 
a  mortgage  for  $7,000  to  Heintze.     At  the 
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time  the  mortgage  was  executed  Wanner  owed 
Heiutze  only  $1,300,  but  there  was  an  under- 
standing between  the  parties  that  Heintze 
was  to  make  further  advances,  which,  how- 
ever,  he  never  made.  The  plaintiff,  Bentley, 
obtained  a  judgment  against  Wanner  and 
sought  to  enforce  the  same  against  the  lat- 
ter's  property.  At  a  sheriifs  sale  the  plain- 
tUr  abstained  from  bidding  on  the  property, 
thinking  that  the  Heintze  mortgage  was  an 
incumbrance  for  $7,000.  Heintze  bid  the 
highest  price,  obtained  the  property  and 
hiter  made  a  deed  thereof  to  his  wife.  In 
action  by  Bentley  to  have  the  sale  set  aside 
it  was  held  that  he  was  entitled  to  this  re- 
lief. The  court  said:  ''It  satisfactorily  ap- 
pears that  the  attorney  of  the  complainant 
would  have  bid  for  the  property  much  more 
than  this  amount  so  as  to  secure  a  consider- 
able sum  to  be  applied  on  his  judgment  had 
he  known  that  the  incumbrances  were  so 
small;  but  believing  that  the  Heintze  mort- 
gage was,  as  it  appeared,  for  $7,000,  he  re- 
irained  from  bidding,  because  he  thought  ho 
reasonable  price  could  produce  anything 
toward  the  payment  of  liis  debt.  Thus  was 
the  complainant  deceived,  to  his  injury.  If 
Heintze  were  entirely  free  from  blame  with 
reference  to  tlie  apparent  amount  of  this 
mortgage,  it  might  not  be  just  for  the  court 
to  interfere  witli  his  purchase,  because  of  the 
(x)mplainant'8  mistake.  Had  his  mortgage 
originally  secured  $7,000,  and  been  reduced 
by  payments  to  $1,300,  or  even  had  it  been 
given  upon  an  agreement  to  make  advances 
which  would  reacli  or  approximate  $7,000, 
the  record  would  not  have  misrepresented  the 
true  intentions  of  tlie  parties,  and  ihe  com- 
plainant might  liave  fairly  been  required  to 
ascertain  by  inquiry  the  real  facts  coexistent 
with  these  intentions.  But  the  proof  shows 
that  Heintze  never  designed  to  make  any 
loans  which  would  at  all  justify  the  giving 
of  a  mortgage  for  so  large  a  sum,  and  while 
we  acquit  him  of  an  actual  purpose  to  hinder 
Wanner's  creditors,  it  is  manifest  that  his 
conduct  in  taking  tins  mortgage  and  putting 
it  up<m  roi'ord  without  any  intimation  of  the 
truth  concerning  it,  was  likely  to  mislead 
those  creditors,  and  was  not  characterized 
by  a  due  regard  for  their  interests.  The  com- 
plainant had  a  right  to  assume  that  the  mort- 
gage was  properly  given,  and  neither  Wanner 
nor  Heintze  can  complain  that  he  did  not 
make  inquiries  which  might  have  led  to  a 
discbsure  of  their  own  culpability.  He  did 
<K»  assume,  and,  In  consequence,  has  lost  the 
advantages  which  he  might  have  gathered 
from  a  perfectly  fair  sale  of  those  premises, 
and  Wanner  and  Heintze  are  claiming  the 
benefits  of  an  unfair  sale,  induced  by  their 
own  wrong.  This  is  contrary  to  equity,  and 
the  sale  should  be  set  aside." 

In  State  v.  Hope,  102  Mo.  410,  14  S.  W. 
085,  it  appeared  that  one  Schneider  had  been 


^ngsiged  in  the  wholesale  liquor  business.  The 
plaintiff,  Robertson,  >>as  also  engaged  in  the 
same  line  of  business  and  he  and  Schneider 
were  good  friends.  Robertson  aeoomraodated 
his  friend  by  loaning  him  money  from  time 
to  time.  Roljertson  loanetl  to  Schneider 
$1,800  and  a  few  days  after  tliey  entered  into 
partnership.  A  short  time  thereafter  Robert- 
son became  dissatisfied  with  the  ])artiierslnp 
and  they  agreed  to  dissolve  the  ss-ame.  At 
this  time  Schneider  owed  to  Robertson  about 
$7,500,  part  of  which  was  later  i>aid  in  cash 
and  by  notes.  But  the  parties  entered  into  a 
further  arrangement  whereby  Robert'?on  was 
to  supervise  the  business  and  draw  $350  per 
month  as  his  salary  and  while  so  acting  and 
drawing  this  salary  for  about  live  niontlis 
he  also  received  cash  puymcntH,  on  his  debt, 
of  about  $2,000.  Thereafter  and  on  July  12, 
1882,  Schneider  while  insolvent  made  a  bill 
of  sale  of  all  his  stock  in  trade  to  Robertson 
reciting  therein  that  he  is  indebted  to  the 
latter  in  the  sum  of  $17,102.84.  The  defend- 
ant, a  sheriff,  attached  some  of  the  goods  for 
other  creditors  of  Sclineidcr's  and  the  plain- 
tiff, Robertson,  brought  suit  against  the 
former  and  his  5iu*eti(»s  to  recover  damages 
for  the  wrongful  seizure.  During  the  trial 
the  defendant's  counsel  askeil  the  court  to 
give  the  following  instruction:  '*If  the  jury 
believe  from  the  evidence  that  'any  paft  of 
the  alleged  indebtednobs  from  Schneider  to 
Robertson  for  which  goods  in  question  were 
sold  was  fraudulent  and  not  justly  owing  to 
Robertson  from  Schneider,  then  the  sheriff 
had  the  right  to  levy  the  writs  of  attachments 
on  the  said  goods,  and  tlie  plaintiff  cannot 
recover."  The  trial  ju<lge  refused  to  give  this 
instruction.  It  was  held  that  the  refusal 
was  erroneous,  the  court  saying:  "The  ques- 
tion recurs  in  the  light  of  the  principles 
cnune^ted  in  these  authorities  and  to  which 
many  others  of  like  tenor  might  be  added, 
ought  defendants'  iniAtruction,  numljered  nine, 
to  have  been  given  to  be  read  in  connec- 
tion with  the  otlier  instructions  given,  and 
with  them  applied  to  the  evidence  in  the 
case.  While  the  instruction  in  not  happily 
worded,  and  ought  not  by  any  means  to 
serve  as  a  model  to  be  followed  in  a  like 
state  of  case,  yet  we  think  it  presented  sub- 
stantially a  proper  issue  of  fact  on  which  the 
jury  ought  to  have  been  directed  to  pass,  and 
ought  not  to  have  been  refused  absolutely. 
The  jury  iif  the  other  instructions  were  in 
effect  correctly  told  that  if  the  debts  recited 
in  the  bill  of  sale  in  gross  were  not  bona  fide, 
that  they  were  fraudulent  as  against  the 
attaching  creditors,  and  the  plaintiff  could 
not  recover,  and  by  this  instruction  they  were 
simply  told  that  if  a  part  of  the  alleged  in- 
debtedness was  not  bona  fide  the  same  result 
must  follow.  That  the  evidence  in  the  casp 
called,  and  called  loudly,  for  an  instruction 
presenting  substantially  this  feature  of  the 
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case  to  the  jury,  will  be  made  eyident  by  % 
moment's  consideration  of  some  of  the  salient 
facts  as  they  appear  in  the  evidence.  It  will 
be  observed  that  the  aggregate  amount  of 
the  indebtedness  recited  in  the  bill  of  'sale 
is  $17,102.84.;  that  the  amount  of  Kobertson's 
invoice  of  the  goods  is  $17,473.26;  that  these 
constituted  all  the  visible  assets  of  the  con- 
cern. There  is  a  remarkable  correspondence 
here,  between  the  amount  of  the  debtor's 
effects  within  reach  of  his  creditors,  and  the 
amount  of  the  debts  by  which  his  preferred 
Ksreditor  absorbs  all  of  these  effects.  This, 
of  course,  might  have  been  a  mere  coinci- 
dence, but  in  view  of  the  fact  that  the  relator 
had  had  supervision  of  the  business  for  more 
than  ten  months  previously  and  must  have 
known  the  condition  of  the  affairs  of  the  con- 
cern, its  liabilities,  its  stock  on  hand,  and 
its  other  assets,  if  any  it  had,  suggests  at 
least  a  scrutiny  into  an  indebtedness  so 
nicely  adjusted  as  to  take  in  just  everything 
in  sight.  The  result  of  such  a  scrutiny  sug- 
gests at  once  a  differentiation  in  the  items 
which  go  to  make  i\p  the  sum  of  that  indebt- 
edness. That  the  relator  should  have  loaned 
his  friend  Schneider  $1,800  before  they  went 
into  partnership  on  the  tenth  of  August, 
1881;  that  they  should  have  gone  into  part- 
nership on  that  day ;  that  he  should  have  put 
money  into  the  concern;  that  upon  becoming 
more  familiar  with  ita  business  he  should 
become  dissatisfied  and  want  to  withdraw; 
that  the  partnership  should  in  consequence 
have  been  dissolved  but  that,  at  the  earnest 
solicitation  of  his  friend,  who  represented  to 
liim  that  without  his  aid  and  assistance  he 
would  be  ruined,  he  should  consent  to  be  held 
out  as  a  partner  for  tlie  credit  of  the  con- 
cern, and  furnish  it  temporary  loans  from 
time  to  time  as  the  business  might  require 
until  the  first  of  January,  1882,  in  considera- 
tion that  til  en  the  dissolution  should  be  an- 
nounced, his  advancements  repaid  him,  and 
in  the  meantime  he  should  supervise  the 
business  and  receive  a  salary  of  $350  per 
month;  that  on  or  about  the  first  of  January, 
1882,  the  dissolution  should  have  been  an- 
nounced, the  accoimts  between  them  settled 
up,  and  notes  executed  by  Schneider  for  the 
balance  due  him  on  account  of  such  advance- 
ments and  for  salary,  is  not  irreconcilable 
with  the  ordinary  experience  of  business  men; 
that  in  the  salary  account  a  balance  of 
$105.13  should  be  swelled  to  $805.13  upon 
such  a  settlement  by  loan  between  parties 
outside  the  business  and  which  seems  to  have 
l)een  entirely  forgotten  by  the  relator  on  the 
first  trial,  may  be  accounted  for  on  the  score 
of  the  treachery  of  human  memory.  So  that 
the  balance  found  ])y  the  parties  on  this  set- 
tlement made  on  the  third  of  January,  1882, 
and  settled  by  the  execution  of  promissory 
notes  and  due  bills,  on  the  evidence,  may  be 


reconciled  with  the  theory  of  lair  dealings. 
That  afterwards  the  relator  should  by  agree- 
ment remain  in  supervision  of  the  business 
at  the  same  salary  until  the  balance  then 
found  to  be  due  him  should  be  paid  him;  that 
the  relator,  as  he  says,  did  nothing  to  earn 
his  salary,  while  peculiar,  is  not  unreason- 
able. That  the  notes  given  to  secure  the  in- 
debtedness on  the  settlement  of  January  3, 
1882,  remaining  unpaid  in  April,  1882, 
should  be  renewed  for  such  amounts  as  re- 
mained  unpaid,  seems  not  out  of  the  usual 
course  of  business.  And  the  jury  may  well 
have  found  that  when  the  last  of  these  re- 
newals was  made,  on  the  sixth  of  April,  1882, 
Schneider  really  did  owe  the  relator  the  sums 
of  money  evidenced  by  the  first  two  notes 
recited  in  the  bill  of  sale  amounting  to  $5,- 
600.  Then  a  renuirkable  state  of  case  fol- 
lows. On  the  twenty-fifth  of  April,  1882,  the 
relator  is  remaining  in  supervision  of  this 
business  at  a  salary  of  $350  per  month  which 
he  promptly  withdraws  from  the  resources 
of  the  concern.  He  has  vainly  waited  for 
nearly  four  months  for  that  concern  imder 
his  own  supervision  to  get  into  condition  and 
be  able  to  pay  him  his  claim  of  $5,500;  its 
affairs  have  been  strained  and  embarrassed 
since  the  thirteenth  of  September  preceding 
when  he  consented  to  remain  a  nominal  part- 
ner and  lend  it  assistance  to  keep  it  afloat  at 
the  earnest  solicitation  of  Schneider.  It  lost 
money  in  1881,  and  the  relator  must  have 
known  it;  at  that  date  it  was  evident  that 
it  was  on  the  down  grade,  hastening  to  the 
inevitable  financial  catastrophe  which  swal- 
lowed it  up  in  July,  1882.  And  yet  tiie  evi- 
dence shows  that  the  relator,  who  ought  to 
have  known  more  about  the  affatrs  of  this 
concern  than  anyone,  not  etven  ^mfoaftmg 
Schneider,  according  to  hiB  statement  and 
the  claim  he  makes,  rushed  into  this  conoem 
between  the  twenty-fifth  of  April  and  the 
eighth  of  July,  1882,  the  sum  of  $9,706.34, 
while  complacently  looking  on  at  the  stock 
on  hand  being  supplied  and  renewed  by  the 
goods  of  these  attaching  creditors  coming 
into  the  conoem  up  to  the  very  moment 
when  he  pounced  upon  them.  This  is  indeed 
sending  'good  money  after  bad'  with  a  ven- 
geance, and  the  jury  ought  to  have  felt  them- 
selves, under  the  instructions,  at  liberty  to 
inquire  particularly  how  'good'  this  mon^ 
was,  if  any  such  moneys  went  into  the  con- 
cern, and  if  they  found  that  audi  moneys 
really  did  not  go  Into  the  concern,  <a  was 
put  in  there  in  bad  faith  and  witii  intent  to 
defraud  Schneider's  creditors,  that  they  were 
not  precluded  from  finding  for  the  defendants 
on  that  account,  because  the  notes  of  $5,500 
in  the  bill  of  sale  represented  an  honest 
debt.  There  was  another  item,  the  last  one, 
of  $1,897.50,  which  fails  to  appear  hi  all  the 
transactions  of  these  parties  from  August  10, 


UNION  SECURITIES  CO.  ▼.  SMITH. 

9S   Wash.  115. 


719 


ISftl,  to  January  3,  1882,  that  was  entirely 
lost  to  their  memory  in  the  settlement  at 
the  last  mentioned  date,  and  that  is  entirely 
absent  from  conaideration  in  all  the  subse- 
quent transactions  between  the  parties  until 
the  twelfth  of  July,  1882,  when  the  bill  of 
sale  was  prepared,  and  when,  for  the  ^rst 
time,  it  seems  to  have  been  evolved  from  the 
inner  consciousness  of  the  parties,  is  at  once 
evidenced  by  a  promissory  note,  signed  by 
Schneider,  inserted  in  the  bill  of  sale,  and 
before  the  ink  is  dry  is  canceled  and  returned 
to  him.  This  ought  to  have  been  particularly 
inquired  into  by  the  jury,  and  their  right  to 
do  so  as  an  independent  matter  ought  to  have 
been  plainly  and  distinctly  placed  before  them 
by  the  court,  and  we  do  not  think  the  ends 
of  justice  were  subserved  in  this  case  in  this 
particular,  by  the  general  instructions  under 
which,  properly  construed,  they  were,  of 
course,  at  liberty  to  make  discrimination  in 
the  alleged  indebtedness;  but  they  may  not 
have  so  considered  tliemselves.  The  general 
instructions  ought  to  have  been  supplemented 
by  some  such  instruction  as  number  9,  which 
would  have  plainly  informed  the  jury  if  they 
ionnd  these  or  any  other  items  'fraudulent,' 
i.  e.,  fictitious  demands,  not  honest  debts,  it 
was  such  a  fraud  as  would  vitiate  the  whole 
transfer,  and  notwithstanding  the  technical 
objections  urged  against  this  instruction  and 
the  verbal  criticism  to  which  it  may  be  ob- 
noxious, in  substance  it  ought  to  have  been 
given  in  connection  with  tlie  other  instruc- 
tions in  the  case.  And  for  the  error  of  the 
'court  in  refusing  it,  the  judgment  will  be 
terersed  and  the  -cause  remanded." 

Excess   Due    to    Miscaloulation. 

The  presumption  of  fraud  which  is  raised 
by  tiie  fact  that  a  conveyance  recites  an  in- 
debtedness which  is  the  consideration  thereof 
in  a  sum  larger  than  is  actually  due  may  be 
rebutted  by  proof  that  the  transferee  was 
ignorant  that  the  amount  inserted  was  too 
^uge,  or  by  showing  that  the  sum  was  mis- 
calculated and  inserted  by  inadvertence. 

United  Btates. — Shirras  ▼.  Caig,  7  Granch 
H34U.  8.  (L.ed.)  260. 

Alabama. — ^Pennington  v.  Woodall,  17  Ala. 
685. 

Arka$tsaa. — ^Reynolds  v.  Johnson,  54  Ark. 
449,  16  8.  W.  124. 

Comneoiicut. — See  Sinclair  v.  Miller,  80 
Conn.  303,  68  Atl.  257. 

Georgia. — Kiser  v.  Carrollton  Dry  Goods 
Co.  96  Ga.  760,  22  S.  E.  303. 

/Wmow.—Wooley  v.  Fry,  30  111.  158; 
Kaysing  v.  Hughes,  64  111.  123;  Sawjer  v. 
Bradshaw,  125  111.  440,  17  N.  E.  812.  See 
also  Upton  v.  Craig,  67  111.  267. 

Indiana. — Goff  v.  Rogers,  71  Ind.  459; 
Adams  v.  Laugel,  144  Ind.  608,  42  N.  E. 
1017. 


Iowa. — Carson.  V.  Byers,  67  la.  606,  25  X. 
W.  826;  Van  Patten  y.  Thompson,  73  la. 
103,  34  N.  W.  763. 

Kanaaa. — Corbin  v.  Eancaid,  33  Kan.  649, 
7  Pac.  145. 

Michigan. — ^Lyon  v.  Ballentine,  63  Mieh. 
97,  29  N.  W.  837,  6  Am.  St.  Rep.  284. 

Minoieaota. — Nazro  v.  Ware,  38  Minn.  443, 
38  N.  W.  359. 

Missouri. — ^Rogers,  etc.  Hardware  Co.  v. 
Randell,  69  Mo.  App.  342;  Trompen  v.  Tates, 
66  Neb.  525,  92  N.  W.  647. 

New  Hampehire. — Putnam  v.  Osgood,  52 
N.  H.  148 ;  Whittredge  v.  Edmunds,  63  N.  H. 
248. 

New  Forfc.— Dodge  v.  Potter,  18  Barb.  193. 

Pennaylvama. — Baldwin  v.  Horron,  19  Pa. 
Co.  Ct.  634.  See  also  Davis  v.  Charles,  8  Pa. 
St  82;  Davenport  v.  Wright,  51  Pa.  St.  292. 

Tennessee. — Bumpas  v.  Dotson,  7  Humph. 
310,  46  Am.  Dec.  81. 

Teflww.— Freybe  v.  Tieman,  76  Tex.  286,  13 
8.  W.  370. 

Wisconsin. — Barkow  v.  Sanger,  47  Wis. 
500,  3  N.  W.  16;  Ealk  v.  Fielding,  50  Wis. 
339,  7  N.  W.  296. 

In  Shirras  v. 'Caig,  7  Cranch  34,  3  U.  6. 
(L.  ed.)  260,  the  court  said:  "It  is  true 
that  the  real  transaction  does  not  appear  on 
the  face  of  the  mortgage.  The  deed  purports 
to  secure  a  debt  of  30,000L  sterling  due  to 
all  the  mortgi^ees.  It  was  really  intended 
to  secure  different  sums,  due  at  the  time  from 
particular  mortgagees,  advances  afterwards 
to  be  made,  and  liabilities  to  be  incurred  to 
an  uncertain  amount.  It  is  not  to  be  denied 
that  a  deed,  which  misrepresents  the  trans- 
action it  recites,  and  the  consideration  on 
which  it  is  executed,  is  liable  to  suspicion. 
It  must  sustain  a  rigorous  examination.  It 
is,  certainly,  always  advisable  fairly  and 
plainly  to  state  the  truth.  But  if,  upon  in- 
vestigation, the  real  transaction  shall  appear 
to  be  fair,  although  somewhat  variant  from 
that  which  is  described,  it  would  seem  to  be 
unjust  and  unprecedented  to  deprive  the  per- 
son claiming  tmder  the  deed,  of  his  real 
equitable  rights,  unless  it  be  in  favor  of  a 
person  who  has  been,  in  fact,  injured  and 
deceived  by  the  misrepresentation." 

In  Sawyer  v.  Bradshaw,  125  111.  440,  17 
N.  E.  812,  it  appeared  that  one  Brown  was 
indebted  in  the  sum  of  $160  to  Sawyer,  who 
obtained  a  judgment  for  this  amount.  There- 
after, Brown  executed  a  deed  of  trust  to  a 
certain  lo^  he  owned  to  one  Bradshaw.  This 
deed  of  trust  was  executed  for  the  purpose 
ol  securing  the  payment  of  a  note  in  the  sum 
of  $3,000,  given  by  Brown  to  Bradshaw.  It 
further  appeared  that  the  actual  indebtedness 
of  Brown  to  Bradshaw  at  the  time  the  note 
was  given  amounted  to  about  $1,500  or 
$1,600,  but  the  latter  agreed  to  make  future 
advances  to  the  former.  It  was  held  that  the 
deed    of    trust    was    not    fraudulent    as    to 
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Sawyer.  The  court  said:  "The  chief  re- 
liance, as  showing  the  deed  of  trust  in  ques- 
tion to  be  fraudulent  as  against  creditors,  is 
upon  the  fact  that  the  note  secured  by  the 
deed  of  trust  was  given  for  a  larger  amount 
than  was  due  from  Brown  to  Metcalfe  & 
Brad'shaw  at  the  date  of  the  note,  citing 
Wooley  V.  Fry,  30  111.  163;  Upton  v.  Craig, 
57  111.  259;  Mitchell  v.  Sawyer,  115  111.  650, 
and  Bump  on  Fraud.  Con.  470,  as  in  sup- 
port of  the  position.  The  testimony  of  Met- 
calfe and  Bradshaw  is,  that  Brown  only  owed 
them  about  $1,500  or  $1,600  at  the  time  the 
note  and  deed  of  trust  for  $3,000  were  given, 
on  April  G,  1878,  and  on  July  26,  1879,  the 
day  of  the  trustee's  sale,  and  that  the  bal- 
ance of  the  note  to  secure  future  services  and 
advances.  The  mere  discrepancy  between  the 
amount  of  the  indebtedness  and  that  of  the 
note  and  deed  of  trust  should  not,  of  itself, 
avoid  the  deed  of  trust  as  to  creditors.  The 
consequence  in  that  respect  depends  upon  the 
intent  of  the  transaction,  and  upon  its  Ijeiug 
calculated  to  mislead,  to  their  injury,  or  to 
hinder  and  delay  creditors.  There  was  a  wide 
difference  in  the  estimate  of  value  by  wit- 
nesses, of  the  lot  here  concerned,  as  is  usual 
upon  the  questions  of  value,-^one  witness 
placing  his  estimate  of  value  as  high  as 
$1,500.  But  the  complainants,  in  their  bill, 
state  the  value  of  the  lot  as  only  being  from 
$500  to  $800,  and  we  think  the  finding  of  the 
circuit  court  of  its  value  as  $650  to  be  quite 
as  high  as  there  was  warrant  for,  from  all 
evidence  in  the  case.  There  was  no  question 
as  to  the  actual  indebtedness  to  Metcalfe  and 
Bradshaw  being  as  mucli  as  $1,500.  Under 
such  circumstances  of  the  value  of  the  lot  and 
the  amount  of  the  real  indebtedness,  there 
was  nothing  in  the  property,  in  any  event, 
for  other  creditors,  but  all,  and  more,  was 
required  for  the  satisfaction  of  Metcalfe  and 
Bradshaw,  and  we  cannot  conceive  that  mis- 
stating the  amount  of  tlie  incumbrance, — 
calling  it  $3,000  instead  of  $1,500,— could 
have  had  any  possible  effect,  in  respect  to 
this  property,  of  misleading  other  creditors 
to  their  prejudice,  or  of  hindering  and  de- 
laying them  in  the  collection  of  their  debts. 
The  transaction,  of  itself,  would  not  denote 
any  purpose  to  protect  the  property  from 
other  creditors,  and  there  is  no  evidence  in 
the  case  from  wiiich  to  draw  the  inference  of 
such  a  purpose.  We  cannot,  under  the  cir- 
cumstances here,  regard  the  fact  of  the  dif- 
ference between  the  apparent  and  the  real 
amount  of  the  incumbrances  as  enough  to 
stamp  the  deed  of  trust  as  fraudulent  as 
against  creditors." 

In  Putnam  v.  Osgood,  52  N.  H.  148,  it  was 
said:  **The  instructions  to  the  jury  that,  if 
the  mortgage  was  made  in  good  faith  to 
secure  an  honest  indebtedness,  it  would  not 
be   rendered   invalid   by   including,   by    inad- 


vertence and  mistake,  a  greater  sum  than  was 
reallv  due,  were  correct.  No  authoritv  had 
been  cited,  and  we  find  none,  to  the  effect 
that  an  innocent  mistake  as  to  the  amount 
due  shall  avoid  a  mortgage.  Such  a  doctriue 
would  be  very  severe  upon  mortgagees,  and 
finds'  no  countenance  from  analogous  cases. 
In  the  former  opinion  in  this  case,  it  was 
held  that  an  account  rendered  by  the  mort- 
gagee of  tlie  amoimt  due  on  the  mortgage 
debt,  in  perfect  good  faith,  and  with  all  rea- 
sonable efforts  to  make  it  correct,  would  not 
be  a  false  account  within  the  statute,  because 
by  accident  or  mistake  it  was  made  too  large. 
If  the  mortgage  is  made  to  secure  a  greater 
sum  than  is  due,  this  would  be  a  matter  of 
proper  observation  to  the  jury  on  the  ques- 
tion of  the  good  faith  of  the  tran^ction.  but 
we  cannot  say  that,  as  a  matter  of  law,  it 
renders  the  mortgage  void." 

So  in  Kalk  v.  Fielding,  50  Wis.  339,  7  X. 
W.  296,  the  court  said:  -  "The  aeventh. 
eighth,  ninth  and  tenth  assignments  of  error 
relate  to  instructions  given  to  the  jury  upon 
the  trial  in  the  court  below.  After  a  careful 
consideration  of  the  instructions  which  arc 
excei)ted  to,  we  are  of  the  oj)inion  that  the 
court  committed  no  error  in  giving  the  same; 
that  they  tire  all  applicable  to  the  facts  in 
the  cases,  and  do  not  violate  any  rule  of  law. 
The  appellant  also  insists  that  the  court  erred 
in  refusing  to  instruct  the  jury  'that  if  the 
plaintiff,  or  his  agent,  took  the  mortgage  for 
more  tlian  was  in  fact  due  to  the  plaintiff 
from  the  mortgagor,  and  claimed  to  hold  th(* 
property  for  the  full  amount  of  the  murt^ragi*' 
against  the  creditors  of  the  mortgagor,  then 
the  mortgage  is  fraudulent  and  void  as  to 
such  creditors.*  We  think  this  instruction 
was  properly  refused,  for  the  reason  that 
tliere  is  no  evidence  in  the  case  showing  that 
the  plaintiff  intended  to  take  the  mortgage 
for  any  greater  amount  than  his  debt,  nor 
that  he  claimed  to  hold  the  property  for  any 
greater  Hum.  The  most  the  evidence  shows 
is  tliat  a  slight  mistake  was  made  in  com- 
puting the  amount  due  on  the  notes.,  and  a 
larger  amount  than  was  actually  due  was  In 
fact  inserted  in  the  mortgage.  In  order  to 
render  a  chattel  mortgage  void  in  law 
because  taken  for  a  larger  amount  than  is  in 
fact  due  to  the  mortgagee,  it  must  appear 
that  it  was  int^ntionallv  taken  for  such 
greater  sum.  If  it  was  so  taken  by  mistake, 
in  computation  or  otherwise,  it  will  not  ren- 
der tlie  mortgage  void  in  law.  The  fact  may 
go  to  the  jury  upon  the  question  of  the  frand- 
ulent  intent  of  the  parties,  but  it  does  not 
render  the  mortgage  void  in  law  unless  it  be 
knowingly  taken  for  more  than  there  is  due." 

In  tlie  absence  of  a  fraudulent  intent  the 
fact  that  a  conveyance  is  given  to  pay  or  to 
^ecure  a  debt  the  amount  of  which  if  over- 
stated in  the  convevance  does  not  r#»nder  the 
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transiaction  void  even  as  to  the  excess  dum. 
Corbin  v.  Kiiicaid,  33  Kan.  040,  7  Tac.  145. 


Excess   to   Cover   Future    Advances. 

Where  a  transfer  is  made  with  the  bona 
fide  intention  that  the  transferee  is  to  make 
further  advances  to  the  transferor  the  trans- 
action is  valid,  notwithstanding  the  fact  that 
the  amount  secured  is  larger  than  the  actual 
debt,  or  the  payment  made  at  the  time  of  the 
conveyance.  Lawson  v.  Alabama  Warehouse 
Co.  80  Ala.  341;  TuUy  v.  Harloe,  35  Cal. 
302,  06  Am.  Dec.  102 ;  Wood  v.  Franks,  67 
Cal  32,  7  Pac.  50;  Bell  v.  Brewitt,  62  111. 
.'J61;  Lycoming  Bubber  Co.  v.  King,  00  la. 
343,  57  N.  W.  864;  McCord,  etc.  Mercantile 
Co.  V.  Burson,  38  Kan.  278,  16  Pac.  664; 
Berry  v.  O'Conner,  33  Minn.  20,  21  N.  W. 
840;  Brace  v.  Berdan,  104  Mich.  356,  62 
X.  W.  568;  Westcott  v.  Gunn,  4  Duer  (N.  Y.) 
107;  Lyle^.v.  Ducomb,  5  Bin.  (Pa.)  585; 
Irwin  V.  Tabb,  17  Serg.  &  R.  (Pa.)  410; 
Bradley  Co.  v.  Paul,  04  Wis.  488,  60  N.  W. 
168.  Compare  Bramhall  v.  Flood,  41  Conn. 
68;  Heintze  v.  Bentley,  34  N.  J.  Eq.  562; 
Diwer  v.  McLaughlin,  2  Wend.  (N.  Y.)  600, 
20  Am.  Dec.  655. 

In  Tully  V.  Harloe,  supra,  it  appeared 
tbat  a  mortgage  for  $2,000  was  given 
when  only  $3,704.27  was  due.  It  further 
appeared  that  the  mortgagee  agreed  to 
make  further  advances  to  the  mortgagor.  A 
creditor  of  the  latter  contended  that  the 
transfer  was  fraudulent  because  the  sum 
secured  was  larger  tlian  the  actual  debt.  But 
the  court  after  reviewing  the  cases  on  the 
jjoint  said:  *'The  true  principle  deducible 
from  the  foregoing  cases  seems  to  be,  that  a 
mortgage  knowingly  and  intentionally  given 
and  taken  for  a  larger  amount  than  is  due, 
and  not  as  security  for  future  advances,  is 
fraudulent  as  against  the  other  creditors  of 
the  mortgagor;  but  that  a  mortgage  given  in 
good  faith,  in  whole  or  in  part  to  secure 
future  advances,  whether  the  object  be  ex- 
pressed in  the  mortgage  or  not,  is  valid  to 
the  extent  of  the  lien  therein  expressly  cre- 
ated. It  must  show  upon  its  face  the  utmost 
amount  intended  to  be  secured,  but  it  need 
not  show  whether  that  amount  represents  an 
existing  debt  ol'  future  advances.  A  mort- 
gage which  misrepresents  the  transaction  be- 
tween the  mortgagor  and  mortgagee,  is  liable 
tx>  suspicion,  and  ought  to  be  critically  ex- 
amined; but  if,  upon  investigation,  the  real 
transaction  turns  out  to  be  fair,  and  to  have 
been  had  in  good  faith,  it  would  be  unjust 
to  deprive  the  person  claiming  under  it  of 
his  equitable  rights.  It  is  always  better, 
however,  for  obvious  reasons,  that  the  mort- 
gage should  be  drawn  so  as  to  show  the  true 
ohject  and  purpose  of  the  transaction,  for 
^^ispieion  is  engendered  by  misrepresenta- 
Snn.  Cas.  1918E. — 46. 


tion,  but  disarmed  by  a  statement  of  the 
truth." 

lii  Bell  V.  Prewitt,  62  III.  361,  it  appeared 
that  the  defendant  had  let  the  cattle  of  one 
Cornelius  pasture  on  his  lands  for  which  he 
iiad  a  claim  against  the  latter.  Thereafter 
Cornelius  made  a  chattel  mortgage  on  the^^c 
cattle  to  the  plaintiff  to  secure  the  payment 
of  a  note  in  the  sum  of  $2,500.  At  the  time 
the  mortgage  was  executed  Cornelius  o\nc(1 
the  plaintiff  only  $580,  but  later  obtained 
from  the  latter  $1,500.  The  defendant  held 
the  cattle  for  his  lien  on  pasturage  and  re- 
fused to  deliver  them  to  the  plaintiff  who 
claimed  them  under  the  chattel  mortgage 
which  the  former  contended  was  fraudulent. 
But  the  court  held  otherwise,  saying:  **The 
mere  fact  that  the  indebtedness  mentioned 
in  the  mortgage  was  greater  than  the  actual 
indebtedness,  is  not  conclusive  evidence  of 
fraud.  The  fraud  must  be  determined  by  the 
jury  from  all  the  circumstances;  the  intent 
and  agreement  of  the  parties,  if  any  existed, 
as  to  the  purpose  of  the  mortgage.  If  the 
design  was  to  shield  the  property,  and  to 
hinder  and  delay  creditors  by  the  insertion 
of  tlie  large  amount  in  the  mortgage,  then  it 
was  fraudulent  and  void.  The  transaction 
must  be  real,  and  entered  into  in  good  faith 
to  secure  against  present  or  future  liabilitv. 
Wooley  V.  Fry,  30  111.  158." 

In  Bradley' Co.  v.  Paul,  04  Wis.  488,  60  X. 
W.  168,  it  appeared  that  the  defendants  while 
indebted  iu  the  sum  of  $6,200  executed  a 
chattel  mortgage  to  the  creditor  securing  the 
payment  of  $7,000  to^him.  It  further  ap- 
peared that  the  creditor  was  to  make  future 
advances  to  the  defendants,  which  in  fact  he 
did  make  a  short  time  after  the  execution 
of  the  mortgage.  The  plaintiff  brought  an 
action  to  recover  $600  from  the  defendants 
and  in  this  action  he  attacked  the  mort- 
gage as  fraudulent.  In  sustaining  the  mort- 
gage, the  court  said:  "The  plaintiff's  con- 
tention is  that  the  mortgages  in  question 
were  fraudulent  in  law,  because  they  pur- 
ported to  secure  a  debt  of  $7,000  presently 
owing,  whereas  in  fact  but  $6,200,  at  mo&t, 
was  then  owing,  and  the  balance  was  to  be 
advanced  in  the  future.  In  Barkow  v.  San- 
ger, 47  Wis.  500,  it  is  said  in  the  opinion 
on  page  505:  *Tlie  decisions  in  this  court 
do  not  hold  that  a  chattel  mortgage  which 
is  given  for  a  sum  greater  than  is  actually 
due  the  mortgagee  is  fraudulent  and  void  in 
law.'  The  cases  of  Butts  v.  Peacock,  23 
Wis.  360,  and  Blakeslee  v.  Bossman,  43  Wis. 
123.  are  tlien  reviewed,  and  shown  not  to 
go  to  that  extent.  It  was  suggested  in  that 
case  that  in  case  it  should  appear  that  the 
discrepancy  arose  by  mistake,  or  in  case  it 
was  agreed  that  the  mortgagee  should  pres- 
ently advance  enotigh  to  make  up  the  differ- 
ence, the  inference  of  fraud  would  or  miglit 
he   repelled.     While   these   suggestions   were 
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perhaps  obiter  in  that  case,  we  regard  them 
as  entirely  reasonable  and  sound.  In  the 
present  case,  after  a  perusal  of  the  testimony, 
we  are  impressed  with  the  idea  that  the 
transaction  before-  us  was  free  from  actual 
intent  to  defraud.  It  seems  quite  clear  that 
the  defendants  expected  to  pay  all  their 
•creditors  in  full;  that  they  used  all  the 
money  advanced  to  them  in  the  diligent  prose- 
cution of  the  business;  that  the  gist  of  the 
Agi'eement  between  them  and  William  was 
that  the  balance  of  the  money  represented  by 
the  note,  to  wit,  the  sum  of  about  $800,  was 
to  be  advanced,  substantially,  at  once,  or,  in 
other  words,  presently.  It  is  certainly  the 
fact  that  all  but  $100  of  it  was  advanced 
within  sixteen  days  after  the  securily  was 
given,  and  the  entire  sum  within  thirty  days. 
These  circumstances,  we  think,  may  be  suffi- 
•cient  to  overcome  the  inference  of  fraud 
arising  from  the  fact  that  the  mortgages  were 
given  for  a  greater  sum  than  the  debt  then 
owing,  and  the  circuit  court  having  found, 
in  effect,  that  the  inference  was  overcome,  we 
shall  not  reverse  that  finding." 

FraudvlenJt  Intent  as  Question  of  Fact, 

Whether  there  was  a  fraudulent  intent  to 
hinder,  delay  or  defraud  the  creditors  of 
the  grantor  by  the  execution  of  a  conveyance 
reciting  an  indebtedness  in  excess  of  the 
actual  debt  is  a  question  of  fact  for  the  jury. 

United  States, — Davis  v.  Schwartz,  155  U. 
«.  631,  15  8.  Ct.  237,  39  U.  S.  (L.  ed.)  289; 
U.  S.  V.  Griswold,  8  Fed.  496;  Kellogg  v. 
Olyne,  54  Fed.  696,  12  U.  S.  App.  174,  4  C. 
C.  A.  654. 

Alahatna, — Stover  ▼.  Herrington,  7  Ala. 
142,  41  Am.  Dec.  86. 

(7(rfi/omia.--Tully  v.  Harloe,  35  Cal.  302, 
95  Am.  Dec.  102;  Wood  v.  Franks,  67  Cal. 
32,  7  Pac.  60. 

/MinoM.—Wooley  v.  Fry,  30  111.  158;  Bell 
V.  Prewitt,  62  111.  361. 

Indiwna. — Goff  v.  Rogers,  71  Ind.  459; 
Adams  v.  Laugel,  144  Ind.  608,  42  N.  E. 
1017. 

/ouw.— Wood  V.  Scott,  55  la.  114,  7  N.  W. 
465 ;  Mason  v.  Franklin,  58  la.  506,  12  N.  W. 
■554.    See  also  Lyman  v.  Gessford,  15  la.  229. 

Ka^nsas, — ^Hughes  v.  Shull,  33  Kan.  127, 
.5  Pac  414;  Bush  v.  Bush,  33  Kan.  556,  6 
Pac.  794;  Bowling  v.  Armourdale  Bank,  57 
Kan.  174,  45  Pac.  585. 

Massachusetts, — Parker  y.  Barker,  2  Mete. 
423. 

Michigan, — King  v.  Hubbell,  42  Mich.  597, 
4  N.  W.  440;  Ferris  v.  McQueen,  94  Mich. 
367,  54  N.  W.  164;  Louden  v.  Vinton,  108 
Mich.  313,  66  N.  W.  222. 

Minnesota. — ^Hanson  v.  Bean,  51  Minn. 
646,  53  N.  W.  871,  38  Am.  St.  Rep.  516. 


New  yorAj.—Frost  v.  Warren,  42  N.  Y. 
204.  Compare  Divver  v.  McLaughlin^  2 
Wend.  600,  20  Am.  Dec.  656. 

Pennsylvania. — Gordon  v.  Preston,  1 
Watts   385,  26  Am.  Dec.  75. 

In  Goff  V.  Rogers,  71  Ind.  4B9,  it  appeared 
that  a  mortgage  for  $4,000  was  given  when 
the  amount  of  the  debt  was  only  $3,000. 
Nevertheless  the  court  held  that  it  could  not 
be  said  as  a  matter  of  law  that  the  mortgage 
was  fraudulent  but  that  it  was  for  the  jury 
to  determine  the  question  from  all  the  focts 
and  circumstances,  saying:  ''It  is  contended 
by  appellant's  counsel  that,  as  the  mortgage 
was  executed  for  a  greater  sum  than  that 
really  due,  the  mortgage  was  frauduloit,  and 
several  cases  from  other  courts  are  cited, 
looking  in  that  direction.  If  we  were  to  give 
the  eases  the  effect  ascribed  to  them,  we  could 
not  recognize  them  as  authority  under  our 
statute.  Fraud  is  a  question  of  fact  for  the 
consideration  of  the  jury.  It  is  the  exclusive 
province  of  the  jury  to  determine  whether 
an  act  was  or  was  not  a  fraudulent  one. 
Leasure  v.  Gobum,  57  Ind.  274.  There  are 
no  cases,  however,  that  we  have  been  able  to 
find,  going  so  far  as  to  hold,  that  a  mortgage 
is  to  be  conclusively  presumed  fraudulent 
from  the  bare  fact  that  it  purports,  on  its 
face,  to  secure  the  sum  in  excess  of  the  debt 
really  due.  The  farthest  that  any  of  the 
cases  go,  except  those  based  on  an  express 
statute,  is.  to  hold  that  the  fact  tiiat  a  mort- 
gage expresses  on  its  face  an  amount  mate- 
rially greater  than  the  true  amoimt  of  In- 
debtedness is  a  badge  of  fraud.  We  are  asked 
to  reverse  the  judgment  because  the  verdict 
of  the  jury  is  contrary  to  the  evidence.  This 
we  cannot  do  for  there  is  evidence  tending 
strongly  to  support  the  verdict.  It  appears 
that  the  appellant's  assignor  did  reodve 
money  from  his  wife;  that  he  did  agree  to 
secure  it  to  their  children,  and  that,  pur- 
suant to  thb  agreement,  he  executed  the 
mortgage  which  appellant  seeks  to  have  ad- 
judged fraudulent.  Granting  the  truth  of 
this  evidence,  the  verdict  of  the  jury  must 
be  upheld,  and  it  is  not  for  us  to  say  that 
the  testimony  upon  these  material  matters 
was  false." 

So  in  Adams  ▼.  Laugel,  144  IndL  608,  42 
N.  E.  1017,  the  court  said:  "While  it  is  un- 
questionably a  badge  of  fra.ud  to  execute  or 
to  receive  a  mortgage  for  a  considerable  sum 
in  excess  of  the  actual  indebtedness,  it  should 
not  render  the  mortgage  void  per  se,  since 
there  may  be  numerous  valid  excuses  for  the 
overstatement,  such  as  an  intention  to  cover 
future  advances,  ignorance  of  the  mortgagee 
that  the  mortgage  includes  too  large  a  sum. 
mistake  in  calculations,  and  the  like.  These 
observations  make  it  perfectly  clear,  we 
thinks  that  the  existence  of  a  fraudulent  in- 
tent is  always  necessary;  that  the  existence 
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of  that  intent  is  a  quettion  of  fact;  tliat  the 
burden  of  any  such  issue  is  upon  the  attack- 
ing party;  that  honest  intentions  and  fair 
dealings  must,  ii  the  first  instance,  be  pre- 
sumed, and  that  the  trial  court  must  deter- 
mine the  question  upon  the  weight  of  the 
evidence." 

In  Wood  V.  Scott,  65  la.  114,  7  N.  E.  465, 
it  appeared  that  one  Lovett  while  in  failing 
circumstances,  which  was  known  to  the  plain- 
tiff, executed  to  the  latter  a  mortgage  to 
secure  the  payment  of  a  $500  note.  Lovett 
owed  to  the  plaintiff  about  $225.  But  it 
further  appeared  that  this  mortgage  was  exe- 
cuted without  the  plaintiff  being  consulted. 
The  trial  eourt  gave  the  following  instruction 
to  the  jury:  "'Should  you  find  the  facts 
to  be  that  there  was  only  due  and  owing  the' 
plaintiff  the  sum  of  $225,  and  that  the  con- 
sideration named  in  the  mortgage  was  $500 
—then  if  you  further  find  that  the  plain- 
tiff knew  that  Lovett  was  pressed  for  his 
debts  and  was  in  a  bad  condition  financially, 
jou  are  instructed  that  fraud  is  conclusively 
sliown,  so  far  as  the  mortgage  made  by 
Lovett  to  Wood  is  concerned.' "  This  in- 
struction was  held  to  be  erroneous.  The 
court  said:  "The  question  presented  is  as 
to  whether,  where  a  mortgage  is  given  by  an 
insolvent  person  for  more  than  is  due,  and 
the  fact  of  insolvency  is  known  to  the  mort- 
gagee, such  mortgage  is  to  be  deemed  con- 
olusively  fraudulent,  or  only  a  badge  of 
fraud.  It  is  manifest  that  sudi  a  mortgage 
would  not  necessarily  evince  a  fraudulent  in- 
tent. In  the  case  at  bar  the  mortgage  was 
given  to  secure  an  antecedent  debt,  the 
anuNint  of  which  was  not  at  the 'time  of  the 
viving  of  the  mortgage  known,  and  the  means 
<xl  aseertaiament  were  not  then  at  hand.  We 
infer  from  the  evidence  that  the  mortgage 
was  executed  and  tendered  to  the  plaintiff 
without  any  consultation  with  him  in  regard 
to  the  amoimt.  He  did  not  receive  the  mort- 
gage, but  directed  that  it  be  put  upon  record, 
stating  at  the  same  time  that  he  would  pro- 
-ceed  the  next  day  to  ascertain  how  much  was 
<lae.  It  does  not  appear  that  the  plaintiff 
At  any  time  claimed  more  than  was  due,  or 
any  lien  by  virtue  of  his  mortgage  for  more 
than  was  due.  Now,  while  such  a  trans- 
action is  not  to  be  commended,  it  is  evident 
that  there  might  have  been  no  actual  intent 
upon  the  part  of  the  plaintiff  to  defraud  the 
creditors  of  his  mortgagor.  It  is  insisted, 
however,  that  as  this  mortgage  had  the  effect 
to  conceal  Lovett's  property  and  hinder  his 
creditors,  no  honesty  of  intention  upon  the 
part  of  the  plaintiff  should  prevent  a  court 
from  holding  the  mortgage  to  be  fraudulent 
and  void.  Whatever  the  rule  may  be  in  other 
states,  we  think  that  Bueh  cannot  be  held  to 
^  the  rule  in  this.    .    .    .    The  fact  that  a 


mortgage  is  taken  for  more  than  is  due,  from 
a  person  known  to  be  insolvent,  would,  of 
course,  be  a  strong  circumstance  tending  to 
impeach  the  mortgage,  and  if  it  was  known  to 
the  mortgagee  thair  he  was  taking  a  mortgage 
for  more  than  was  due,  and  no  reasonable 
explanation  was  given  for  so  doing,  it  would 
be  difficult,  if  not  impossible,  to  resist  the 
conclusion  that  it  was  taken  with  a  fraud- 
ulent intent.  Where  such  conclusion  could 
not  be  resisted  the  court  would  probably  be 
justified  in  directing  the  jury  to  find  accord- 
ingly, but  only  upon  the  general  ground  that 
the  court  may  direct  a  verdict  when  any 
other  verdict  should,  under  the  law  and  evi- 
dence, be  set  aside.  In  giving  the  instruction 
complained  of,  we  think  the  court  erred." 

In  Davis  v.  Schwartz,  155  U.  S.  631,  15  S. 
Ct  237,  39  U.  S.  (L.  ed.)  289,  the  court 
said:  ''While  the  fact  that  a  mortgage  is 
given  for  a  larger  amount  than  is  due,  is 
doubtless  a  suspicious  circumstance,  raising 
a  presumption  of  fraud,  and  may  under  cer- 
tain circiunstances  avoid  the  whole  mortgage 
.  .  .  it  will  only  have  this  effect  when 
given  wilfully,  in  connivance  with  the  mort- 
gagee, and  with  an  actual  design  to  impose 
upon  and  defraud  the  general  creditors.  In 
all  such  cases  the  question  of  good  faith  is 
one  of  fact,  and  a  mere  error  of  judgment 
will  not  be  imputed  as  a  fraud." 

Burden  of  Proof. 

Where  a  conveyance  recites  a  larger  sum 
than  the  actual  debt  it  is  generally  held  to 
be  incumbent  on  the  transferee  to  show  that 
the  transaction  was  bona  fide.  Strauss  v. 
Kranert,  56  111.  254;  Adams  v.  Pease,  113 
111.  App.  356;  Lombard  v.  Dows,  66  la.  243, 
23  N.  W.  640 ;  Helm  ▼.  Chapel,  62  Minn.  338, 
64  N.  W.  825. 

But.  in  Michiffan  the  rule  seems  to  be  that 
the  burden  of  proof  rests  on  the  attacking 
creditor  and  that  he  must  show  that  the  con- 
veyance was  made  with  a  fraudulent  intent. 
Brace  v.  Berdan,  104  Mich.  356,  62  N.  W. 
568,  wherein  it  appeared  that  the  plaintiffs 
received  a  mortgage  from  one  McKenzie  in 
the  sum  of  $7,500.  McKenzie  owed  the  plain- 
tiffs at  that  time  $4,600  but  the  latter  were 
to  furnish  to  him  in  the  future  additional 
goods  in  the  sum  of  $2,900.  The  defendant, 
another  creditor  of  McKenzie,  attached  the 
mortgaged  goods  and  the  plaintiff  brought  an 
action  to  recover  the  same  claiming  them 
under  mortgage.  The  defendant  attacked  this 
instrument  on  the  ground  of  fraud  and  the 
trial  judge  instructed  the  jury  that  the  plain- 
tiffs had  the  burden  of  proving  that  they 
took  the  mortgage  in  good  faith  and  not  for 
the  purpose  of  defrauding  the  other  creditors. 
It  was  held  that  this  instruction  was  erro- 
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neous.  The  rourt  said:  "I  also  tliink  it  was 
error  to  charge  the  jury  that  the  burden  was 
upon  the  plaintiffs  to  negative  fraud  in  the 
transaction.  Fraud  is  never  presumed,  and 
the  burden  fihould  never  \>o.  imposed  upon  a 
party  to  show'  affirmatively  that  no  fraud 
e>asts  in  a  transaction.  While  the  fact  that 
the  mortgage  was  given  for  a  greater  sum 
than  the  amount  due  is  a  circumstance  which 
mav  be  taken  into  consideration  by  the  jury, 
and  while  admittedly,  if  it  is  made  for  a 
greater  amount  than  the  indebtedness  owing, 
for  the  purpose  of  hindering  or  delaying 
creditors,  it  amounts  to  fraud  in  law,  yet  I 
do  not  understand  that  the  burden  of  proof 
bhifts.  Such  seems  not  to  have  been  the  view 
of  the  circuit  judge,  but  he  states  that  the 
burden  of  proof  is  upon  tlie  plaintiffs  in  the 
case,  'they  deriving  their  right  and  their 
claim  through  the  mortgage.'  I  think  it  is 
not  the  rule  of  law  that  a  person  deriving 
his  claim  through  an  instrument  of  convey- 
ance or  a  security  has  the  burden  of  proof  to 
show  that  the  instrument  is  not  fraudulent." 
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United  States  Supreme  Court — ^.June  3,  101 S. 


»47   17.   S.  251;  88  5.   Ct.   529. 


Interstate    Commeree    —    Exclusion    of 
Prodnot  of  Child  Labor  —  Validity. 

Act  Sept.  1,  1916,  e.  432,  39  Stat.  676 
(Fed.  St.  Ann.  Pamph.  Supp.  No.  8,  p.  137),. 
prohibiting  the  transportation  in  interstate 
commerce  of  the  products  of  mines  or  facto- 
ries in  which  within  thirty  days  prior  to  re- 
moval children  under  the  age  of  fourteen 
were  employed,  or  children  between  the  ages 
of  fourteen  and  sixteen  were  employed  or 
permitted  to  work  more  than  eight  hours 
a  day  or  more  than  six  days  in  any 
week,  is  invalid,  and  cannot  1)6  sustained 
as  an  exercise  by  Congress  of  its  power  to 
regulate  commerce  between  the  states,  for  the 
products  of  child  labor  are  in  themselves  in- 
herently harmless,  for  the  act  instead  of  being 
one  regulating  commerce,  which  consists  of 
intercourse  and  traffic  and  includes  the  trans- 
portation of  persons  and  property  as  well  as 
the  purchase,  sale,  and  exchange  of  commodi- 
ties, would  serve  to  bring  under  federal  con- 
trol to  the  practical  exclusion  of  the  author- 


ity of  the  states  all  manufacture  oi  artidee 
intended  for  interstate  shipment. 
[See  note  at  end  of  this  case.] 

Same.  * 

Such  act  cannot  be  sustained  on  the  theorv 

• 

that  Congress  has  power  to  control  interstate 
commerce  in  the  shipment  of  child-made  goods 
becauj^e  of  the  effect  of  such  good  si  in  «tatp< 
where  the  evil  of  child  labor  has  been  recog- 
nized by  local  legislation  and  the  right  to 
employ  child  labor  has  been  more  rigorously 
restrained  than  in  the  state  of  production. 
[Sec  note  at  end  of  this  case.] 

Constitntional  I«aw  —  ]>etermlaatios 
of  Validity  of  Aot  —  Katnral  Ef- 
fect. 

A  statute  must  be  judged  by  its  natural 
and  reasonable  effect. 

Interstate  Commeree  —  Ezelnsion  of 
Product  of  Child  lAbor  —  VaUditj. 

Act  Sept.  1,  1916  (Fed.  St.  Ann.  Pamph. 
Supp.  Xo.  8,  p.  137),  attempting  to  regulate 
cliild  labor  in  the  statics  by  prohibiting  the 
transportation  in  interstate  commerce  of  cer- 
tain oliild-made  goods,  is  invalid,  being  an 
invasion  of  the  powers  of  the  states,  whose 
inherent  power  to  regulate  their  own  local 
affairs  has  never  been  delegated  to  the  gen- 
eral government. 

[See  note  at  end  of  this  case.] 

Appeal  from  United  States  District  Court, 
Western  District  of  North  Carolina. 

Action  by  Holand  H.  Dagenbart  et  al.  by 
their  next  friend  Holand  H.  Dagenhart.  plain- 
tiffs, against  W.  C.  Hammer^  United  States 
Attorney  for  Western  District  of  North  Caro- 
lina, defendant.  Judgment  for  plaintiffs. 
Defendant  appeals.  The  facts  are  stated  in 
the  opinion.    Affirmed. 

Soliciior  General  Davis y  W.  L.  Fri<T8on. 
and  Robert  8zold  for  appellant. 

}f organ  J,  0'Bri<^,  W.  Jf.  ffemJrcn,  Clem- 
ent Manly y  If.  P.  Bynum  and  Junius  Parker 
for  appellees. 

[268]  Day.  J,— A  bill  was  filed  in  the 
United  States  District  Court  for  the  Western 
District  of  North  Carolina  by  a  father  in  his 
own  behalf  and  as  next  friend  of  hi»  two 
minor  sons,  one  under  the  age  of  lourtceu 
years  and  the  other  between  the  ages  of  four- 
teen and  sixteen  years,  employees  in  a  cotton 
mill  at  Charlotte,  North  Carolina^  to  enjoin 
the  enforcement  of  the  act  of  Congress  in- 
tended to  prevent  interstate  comnaeree  in  the 
products  of  child  labor.  Act  of  Sept.  1,  1910, 
c.  432.  39  Stat.  675  (Fed.  St  Ann.  Pamph. 
Supp.  No,  8,  p.  137). 

The  District  Court  held  the  act  imconsti- 
tutional  and  entered  a  decree  enjoining  its 
enforcement.     This   appeal  brings   the   case 
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here.  The  first  section  of  the  act  is  in  the 
mfrrgin.i 

[269]  Other  sections  of  the  act  contain 
provisions  for  its  enforcement  and  prescribe 
penalties^  for  its  violation. 

The  attack  upon  the  act  rests  upon  three 
propositions :  First :  It  is  not  a  regulation  of 
interstate  and  foreign  commerce;  Second:  It 
contravenes  the  Tenth  Amendment  to  the 
Constitution;  Tliird:  It  conflicts  with  the 
Fifth  Amendment  to  the  Constitution. 

The  controlling  question  for  decision  is :  Is 
it  within  th'3  authority  of  Congress  in  regu- 
lating commerce  among  the  States  to  prohibit 
the  transportation  in  interstate  commerce  of 
manufactured  goods,  the  product  of  a  factory 
in  which,  within  thirty  days  prior  to  their 
removal  therefrom,  children  under  the  age  of 
fourteen  have  been  employed  or  permitted  to 
"work,  or  children  betw^een  the  ages  of  four- 
teen and  sixteen  years  have  been  employed 
or  permitted  to  work  more  than  eight  hours 
in  any  day,  or  more  than  six  days  in  any 
week,  or  after  the  hour  of  seven  o'clock 
P.M.  or  before  the  hour  of  6  o'clock  a.m.? 

The  power  essential  to  the  passage  of  this 
act,  the  Government  contends,  is  found  in 
the  commerce  clause  of  the  Constitution 
which  authorizes  Congress  to  regulate  com- 
merce with  foreign  nations  and  among  the 
States. 

In  Gibbons  v.  Ogden,  9  Wheat.  1,  6  U.  S. 
(L.  ed. )  23.  Chief  Justice  Marshall,  speaking 
for  this  court,  and  defining  the  extent  and 
nature  of  the  commerce  power,  «aid,  "It  is 
the  power  to  regulate;  that  is,  to  prescribe 
the  rule  by  wliich  commerce  is  to  be  gov- 
erned." In  other  words,  the  power  is  one 
to  control  the  means  bv  which  commerce  is 
carried  on,  which  is  [270]  directly  the  con- 
trary of  the  assumed  right  to  forbid  com- 
merce from  moving  and  thus  destroying  it 
as  to  particular  commodities.  But  it  is  in- 
sisted that  adjudged  cases  in  this  court  es- 
tablisTi  the  doctrine  that  the  power  to  regu- 
late given  to  Congress  incidentally  includes 
the  authority  to  prohibit  the  movement  of 
ordinary  commodities  and  tlierefore  that  the 
subject  is  not  open  for  discussion.  The  cases 
demonstrate  the  contrary.  They  rest  upon 
the  character  of  the  particular  subjects  dealt 
with  and  the  fact  that  the  scope  of  govern- 
mental authority,  state  or  national,  possessed 
over  them  is  such  that  the  authority  to  pro- 
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hibit  is  as  to  them  but  the  exertion  of  the 
power  to  regulate. 

The  first  of  these  cases  is  Champion  v. 
Ames,  188  U.  S.  321,  23  S.  Ct.  321,  47  U. 
S.  (L#.  ed.)  492,  the  so-called  Lottery  Case, 
in  which  it  was  held  that  Congress  might 
pass  a  law  having  the  effect  to  keep  the  chan- 
nels of  commerce  free  from  use  in  the  trans- 
portation of  tickets  used  in  the  promotion  of 
lottery  scliemes.  In  Hipolite  Egg  Co.  .v.  U. 
S.  226  U.  S.  45,  31  S.  Ct.  364,  55  U.  S.  (L. 
ed.)  364,  this  court  sustained  the  power  of 
Congress  to  pass  the  Pure  Food  and  Drug 
Act  which  prohibited  the  introduction  into 
the  States  by  means  of  interstate  commerce 
of  impure  foods  and  drugs.  In  Hoke  v.  U.  S. 
227  U.  S.  308,  Ann.  Cas.  1913E  906,  33  S. 
Ct.  281,  57  U.  S.  (L.  ed.)  523,  43  L.R.A. 
(N.S.)  906,  this  court  sustained  the  consti- 
tutionality of  the  so-called  "White  Slave 
Traffic  Act"  whereby  the  transportation  of  a 
woman  in  interstate  commerce  for  the  pur- 
pose of  prostitution  was  forbidden.  In  that 
case  we  said,  having  reference  to  the  author- 
ity of  Congress,  under  the  regulatory  power, 
to  protect  the  channels  of  interstate  com- 
merce : 

"If  the  facility  of  interstate  transporta- 
tion can  be  taken  away  from  the  demoraliza- 
tion of  lotteries,  the  debasement  of  obscene 
literature,  the  contagion  of  diseased  cattle  or 
.  persons,  the  impurity  of  food  and  drugs,  the 
like  facility  can  be  taken  away  from  the  sys- 
tematic enticement  to  and  the  enslaveUient 
in  prostitution  and  debauchery  of  women, 
and,  more  insistently,  of  girls." 

[271]  In  Caminetti  v.  U.  S.  242  U.  S.  470. 
Ann.  Cas.  1917B  1168,  37  S.  Ct.  192,  61  U. 
S.  (L.  ed.)  442,  L.R.A.1917F  502,  we  held 
that  Congress  might  prohibit  the  transpor- 
tation of  women  in  interstate  commerce  for 
the  purposes  of  debauchery  and  kindred  pur- 
poses. In  Clark  Distilling  Co.  v.  Western 
Maryland  R.  Co.  242  U.  S.  311,  Ann.  Cas. 
1917B  845,  37  S.  Ct.  180,  61  U.  S.  (L.  ed.) 
326,  L.R.A.1917B  1218,  the  power  of  Con- 
gress over  the  transportation  of  intoxicating 
liquors  was  sustained.  In  the  course  of  the 
opinion  it  was  said: 

"The  power  conferred  is  to  regulate,  and 
the  very  terms  of  the  grant  would  seem  to 
repel  the  contention  that  only  prohibition  of 
movement  in  interstate  commerce  was  em- 
braced.   And  the  cogency  of  this  is  manifest 


1  That  no  producer,  manufacturer,  or  deal- 
er shall  ship  or  deliver  for  shipment  in  inter- 
state oir  foreign  commerce  any  article  or  com- 
modity the  product  of  any  mine  or  quarry, 
situated  in  the  United  States,  in  which  with- 
in thirty  days  prior  to  the  time  of  the 
removal  of  such  product  therefrom  children 
under  the  age  of  sixteen  years  have  Ijeen  em- 
ployed or  permitted  to  work,  op  any  article 
or  commodity  the  product  of  any  mill,  can- 
nery, workshop,    factory,    or    manufacturing 


establi^ment,  situated  in  the  United  States, 
in  which  within  thirty  days  prior  to  the 
removal  of  such  product  therefrom  children 
imder  the  age  of  fourteen  years  have  been 
employed  or  permitted  to  work,  or  children 
between  the  ages  of  fourteen  years  and  six- 
teen years  have  been  employed  or  permitted 
to  work  more  than  eight  hours  in  any  day,  or 
more  than  six  days  in  any  week,  or  after  the 
hour  of  seven  o'clock  postmeridian,  or  before 
the  hour  of  six  o'clock  antemeridian. 
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since  if  the  doctrine  were  applied  to  those 
manifold  and  important  subjects  of  inter- 
state commerce  as  to  which  Congress  from 
the  beginning  has  regulated,  not  prohibited, 
the  existence  of  government  under  the  Con- 
stitution would  be  no  longer  possible." 

And,  concluding  the  discussion  which  sus- 
tained the  authority  of  the  Government  to 
prohibit  the  transportation  of  liquor  in  in- 
terstate commerce,  the  court  said: 

'*,  .  .  the  exceptional  nature  of  the  sub- 
ject here  regulated  is  the  basis  upon  which 
the  exceptional  power  exerted  must  rest  and 
affords  no  groimd  for  any  fear  that  such 
power  may  be  constitutionally  extended  to 
things  which  it  may  not,  consistently  with 
the  guarantees  of  the  Constitution,  embrace.'' 
In  each  of  these  instances  the  use  of  in- 
terstate transportation  was  necessary  to  the 
accomplishment  of  harmful  results.  In  other 
words,  although  the  power  over  interstate 
transportation  was  to'  regulate,  that  could 
only  be  accomplished  by  prohibiting  the  use 
of  the  facilities  of  interstate  commerce  to 
effect  the  evil  intended. 

Tliis  element  is  wanting  in  the  present 
case.  The  thing  intended  to  be  accomplished 
by  this  statute  is  the  denial  of  the  facilities 
of  interstate  commerce  to  those  manufactur- 
ers in  the  States  who  employ  children  within 
the  prohibited  ages.  The  act  in  its  effect  does 
not  regulate  [272]  transportation  among  the 
States,  but  aims  to  standardize  the  ages  at 
which  children  may  be  employed  in  mining 
and  manufacturing  within  the  States.  The 
goods  shipped  are  of  themselves  harmless. 
The  act  permits  them  to  be  freely  shipped 
after  thirty  days  from  the  time  of  their  re- 
moval from  the  factory.  When  offered  for 
shipment, .  and  before  transportation  begins^ 
the  labor  of  their  production  is  over,  and  the 
mere  fact  that  they  were  intended'  for  in- 
terstate commerce  transportation  does  not 
make  their  production  subject  to  federal  con- 
trol under  the  commercial  power. 

Commerce  ''consists  of  intercourse  and 
traffic  .  .  .  and  includes  the  transporta- 
tion of  persons  and  property,  as  well  as  the 
purchase,  sale  and  exchange  of  commodities." 
The  making  of  goods  and  the  mining  of  coal 
are  not  commerce,  nor  does  the  fact  that 
these  things  are  to  be  afterwards  shipped  or 
used  in  interstate  commerce,  make  their 
production  a  part  thereof.  Delaware,  etc. 
R.  Co.  v.  Yurkonis,  238  U.  S.  439,  35  S.  Ct. 
902,  69  U.  S.  (L.  ed.)  1397. 

Over  interstate  transportation,  or  its  in- 
cidents, the  regulatory  power  of  Congress  is 
ample,  but  the  productipn  of  articles,  in- 
tended for  interstate  commerce,  is  a  matter 
of  local  regulation. 

"When  tlie  commerce  begins  is  determined, 
not  by  the  character  of  the  commodity,  nor 


by  the  intention  of  the  owner  to  transfer  it  to 
another  state  for  sale,  nor  by  his  preparation 
of  it  for  transportation,  but  by  its  ad^ual  de- 
livery to  a  common  carrier  for  traMporta- 
tion,  or  the  actual  conunencement  of  its 
transfer  to  another  state."  (Mr.  Justice 
Jackson  in  In  re  Green,  62  Fed.  113.)  This 
principle  has  been  recognized  often  in  this 
court.  Coe  v.  Errol,  116  U.  S.  517,  6  S.  Ct. 
47o,  29  U.  S.  (L.  ed.)  716;  Bacon  v.  IlUnois, 
227  U.  S.  504,  33  S.  Ct.  299,  67  U.  S.  (L.  ed.) 
015,  and  cases  cited.  If  it  were  otherwise, 
all  manufacture  intended  for  interstate  sliip- 
ment  would  be  brou^t  under  fed.'U'al  control 
to  the  practical  exclusion  of  the  authority  of 
the  States,  a  result  certainly  not  contem- 
plated by  the  [273]  framers  of  the  Coostitu- 
tion  when  they  vested  in  Congress  the  au- 
thority to  regulate  commerce  among  the 
States.  Kidd  v.  Pearson,  128  U.  S.  1,  21,  9 
S.  Ct.  6,  32  U.  S.  (L.  ed.)  346,  350. 

It  is  further  contended  that  the  authority 
of  Congress  may  be  exerted  to  control  inter- 
state commerce  in  the  shipment  of  child- 
made  goods  because  of  the  effect  of  the  cir- 
culation of  such  goods  in  other  States  where 
the  evil' of  this  class  of  labor  has  been  rec- 
ognized by  local  legislation,  and  the  right  to 
thus  employ  child  labor  has  been  more  rigor- 
ously restrained  than  in  the  State  of  pro- 
duction. Jn  other  words,  that  the  unfair 
Competition,  thus  engendered ^  may  be  con- 
trolled by  closing  the  channels  of  interstate 
commerce  to  manufacturers  in  those  States 
where  the  looal  laws  do  not  meet  what  Con- 
gress deems  to  be  the  more  just  standard  of 
other   States. 

There  is  no  power  vested  .in  Cofngress  to 
require  the  States  to  exercise  their  police 
power  80  as  to  prevent  possible  unfair  com- 
petition. Many  causes  may  co-operate  to 
give  one  State,  by  reason  of  local  laws  or 
conditions,  an  economic  advantage  over 
others.  The  Commerce  Clause  was  not  in- 
tended to  give  to  Congress  a  general  au- 
thority to  equalize  sueh  conditions.  In  som* 
of  the  States  laws  have  been  passM  fixing 
minimum  wages  for  women,  in  others  the  lo- 
cal law  regulates  the  hours  of  labor  of  wo- 
men in  various  employments.  Business  done 
in  such  States  may  be  at  an  economic  dis- 
advantage when  compared  with  States  which 
have  no  suoh  regulations;  su^dy,  this  faei 
does  not  give  Congress  the  power  to  deny 
transportation  in  interstate  commerce  to 
those  who  carry  on  business  where  the  hours 
of  labor  and  the  rate  of  compensation  for 
women  have  not  been  fixed  by  a  standard  in 
use  in  other  States  and  approved  hy  Con- 
gress. . , 

The  grant  of  power  to  Congress  over  the 
subject  of  interstate  commeroe  was  to  enaUe 
it  to  regulate  sueh  cbmhierce,  and  not  io  give 
it  authority  to  control  the   [274]  Slates  in 
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their  exercise  of  the  police  power  over  local 
trade  and  manufacture. 

The  grant  of  authority  over  a  purely  fed- 
eral matter  was  not  intended  to  destroy  the 
local  power  always  existing  and  carefully  re- 
served to  the  States  in  the  Tenth  Amendment 
to  the  Constitution. 

Police  regulations  relating  to  the  internal 
trade  and  affairs  of  the  States  have  been  uni- 
formly recognized  as  within  such  control. 
"This/'  said  this  court  in  U.  S.  v.  Dewitt,  9 
Wall.  41,  46, 19  U.  S.  (L.  ed.)  693,  'Tias  been 
so  frequently  declared  by  this  court,  results 
so  obviously  from  the  terms,  of  the  Constitu- 
tion, and  has  been  so  fully  explained  and 
supported  on  former  occasions,  that  we  think 
it  unnecessary  to  enter  again  upon  the  dis- 
cussion.*' See  Kelfer  v.  U.  S.  213  U.  S.  138, 
144,  146,  146,  16  Ann.  Caa.  1066,  29  S.  Ct. 
470,  53  U.  S.  (L.  ed.)  737;  Cooley's  Consti- 
tutional Limitations,  7th  ed.  p.  11. 

In  the  judgment  which  established  the 
broad  power  of  Congress  over  interstate  com- 
merce, Chief  Justice  Marshall  said  (9  Wheafc. 
203):  'They  [inspection  laws]  act  upon  the 
subject  before  it  becomes  an  article  of  for- 
eign commerce,  or  of  commerce  among  the 
states,  and  prepare  it  for  that  purpose.  They 
form  a  portion  of  that  immense  mass  of  1^- 
islation,  which  embraces  everything  within 
the  territory  of  a  state,  not  surrendered  to 
the  general  government;  all  of  which  can  be 
most  advantageously  exercised  by  the  states 
themselves.  Inspection  laws,  quarantine  laws, 
health  laws  of  eA^ry  description,  as  well  as 
laws  for  regulating  the  internal  commerce  of 
a  state,  and  those  which  respect  turnpike- 
roads,  ferries,  etc.,  are  component  parts  of 
this  mass."  * 

And  in  Dartmouth  College  v.  Woodward, 
4  Wheat.  518,  629,  4  U.  S.  (L.  ed.)  629,  the 
same  great  judge  said: 

'That  the  framers  of  the  constitution  did 
not  intend  to  restrain  the  states  in  the  reg- 
ulation of  their  civil  institutions,  adopted  for 
internal  government,  and  that  [2TC]  the  In- 
strument they  have  given  us  is  not  to  be  so 
construed  may  be  admitted/' 

lliat  there  should  be  limitationa  upon  the 
right  to  employ  children  in  mines  and  fac- 
tories in  the  interest  of  their  own  and  tiie 
public  welfare,  all  will  admit.  That  such 
employment  is  generally  deemed  to  require 
regulation  is  shown  by  the  fact  that  fhe'lirief 
of  counsel  states'  that  .'every  State  ih  the 
Union  Kas  a  law  upon  the  subject,  limiting 
the  right  to  thus  employ  children.  In  North 
Carolina,  the  State  wherein  is  located  the 
factory  in  which  the  employment  was  had  in 
the  present  case,  no  child  under  twelve  years 
of  age  4s  permitted  to  work. 

It  may  be  desirable'  that  such  laws  be  uni- 
form, but  our  Feredal  Qovemmettt  Is  one  of 
enumerated    powers;      "this    principle,"    de- 
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clared  Chief  Justice  Marshall  in  McCulloch 
V.  Maryland,  4  ^Vheat.  316,  4  U.  S.  (L.  ed.) 
579,  "is  universally  admitted." 

A  statute  must  be  judged  by  its  natural 
and  reasonable  effect.  Collins  v.  New  Hamp- 
shire, 171  U.  S.  30,  33,  34,  18  S.  Ct.  768,  43 
U.  S.  (L.  ed.)  60.  The  control  by  Congress 
over  interstate  commerce  cannot  authorize 
the  exercise  of  authority  not  entrusted  to  it 
by  the  Constitution.  Pipe  Line  Cases,  234 
U.  S.  648,  560,  34  S.  Ct.  956,  68  U.  S.  (L. 
ed.)  1459.  The  maintenance  of  the  authority 
of  the  States  over  matters  purely  local  is  as 
essential  to  the  preservation  of  our  institu- 
tions as  is  the  conservation  of  the  supremacy 
of  the  federal  power  in  all  matters  entrusted 
to  the  Nation  by  the  Federal  Constitution. 

In  interpreting  the  Constitution  it  must 
never  be  forgotten  that  the  Nation  is  made 
up  of  States,  to  which  are  entrusted  the  pow- 
ers of  local  government.  And  to  them  and 
to  the  people  the  powers  not  expressly  dele- 
gated to  the  National  Government  are  re- 
served. Lane  County  v.  Oregon,  7  Wall.  71, 
76,  19  U.  S.  (L.  ed.)  101.  The  power  of 
the  States  to  regulate  their  purely  internal 
affairs  by  such  laws  as  seem  wise  to  the 
local  authority  is  inherent  and  has  never  been 
surrendered  to  the  general  government. 
[276]  New  York  v.  Miln,  11  Pet.  102,  130, 
9  U.  S.  (L.  ed.)  648;  Slaughter  House  Cases, 
16  Wall.  36,  63,  21  U.  S.  (L.  ed.)  394;  Kidd 
V.  Pearson,  supra.  To  sustain  this  statute 
would  not  be  in  our  judgment  i^  recognition 
of  the  lawful  exertion  of  coi^grcssional  au- 
thority over  interstate  commerce,  but  would 
sanction  an  invasion  by  the  federal  power  of 
the  control  of  a  matter  purely  local  in  its 
character,  and  over  which  no  authority  has 
been  delegated  to  Congress  in  conferring  the 
power  to  regulate  commerce  among  the 
States. 

We  have  neither  authority  nor  disposition 
to  question  the  motives  of  Congress  in  enact- 
ing this  legislation.  The  purposes  intended 
must  be  attained  consistently  with  ooustitu- 
tional  limitations  and  not  by  an  invasion  of 
the  powers  of  the  States.  This  court  has  no 
-  Blot^  important  function  than  that  which  de- 
volves i^>on  it  the  obligation  to  preserve  in- 
violate the  constitutioQal  limitations  upon 
the  exercise  of  authority,  federal  and  state, 
to  the  end  that  eadi  may  continue  to  dis- 
charge, harmoniously'  with  the  other,  the  du- 
ties entrusted  to  it  by  the  Constitution. 

In  our  view  the  necessary  effect  of  this  act 
is,  by  means  of  a  prohibition,  a^rainst  the 
movement  in  .interstate  commerce  of  ordi- 
nary commercial  con^modities,  to  regulate  the 
hours  of  labor  of  children  in  ft^stories  and 
mines  within  the  States,  q  pui*ely  state  au- 
thority. Thus  the  act  in  a  twofold  se^se  is 
repugnant  to  the  Constitution.  It  not  only  * 
trtrnscends  the  authority  delegated  to  Con- 
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rcss  over  commerca  but  also  exerts  a  power 
as  to  a  purely  local  matter  to  which  the  fed- 
eral authority  does  not  extend.  The  far 
reaching  result  of  upholding  the  act  cannot 
be  more  plainly  indicated  th^n  by  pointing 
out  that  if  Congress  can  thus  regulate  mat- 
ters entrusted  to  local  authority  by  prohibi- 
tion of  the  movement  of  commodities  in  in- 
terstate commerce,  all  freedom  of  commerce 
will  be  at  an  end,  and  the  power  of  the  States 
over  local  matters  may  he  eliminated,  and 
tlius  our  system  of  government  be  practically 
destroyed. 

[277]  For  these  reasons  we  hold  tliat  this 
law  exceeds  the  constitutional  authority  of 
Congress.     It  follows  that  the  decree  of  the 
District  Court  must  be 
Affirmed. 

Holmes,  J.  (dissenting) . — The  single  ques- 
tion in  this  case  is  whether  Congress  has 
power  to  prohibit  the  shipment  in  interstate 
or  foreign  commerce  of  any  product  of  a  cot- 
ton mill  situated  in  the  United  States,  in 
■which  within  thirty  days  before  the  removal 
of  the  product  children  under  fourteen  have 
been  employed,  or  children  between  fourteen 
and  sixteen  have  been  employed  more  than 
eight  hours  in  a  day,  or  more  than  six  days 
in  any  week,  or  between  seven  in  the  even- 
ing to  six  in  the  morning.  The  objection 
urged  against  the  power  is  that  the  States 
have  exclusive  control  over  their  methods  of 
production  and  that  Congress  cannot  meddle 
with  them,  and  taking  the  proposition  in 
the  sense  of  direct  intermeddling  I  agree  to 
It  and  suppose  that  no  one  denies  it.  But 
if  an  act  is  within  the  powers  specifically 
conferred  upon  Congress,  it  seems  to  me  that 
it  is  not  made  any  less  constitutional  be- 
cause of  the  indirect  effects  that  it  may  have, 
liowever  obvious  it  may  be  that  it  will  liave 
those  effects,  and  that  we  are  not  at  liberty 
upon  such  gprounds  to  hold  it  void: 

The  first  step  in  my  argument  is  to  make 
plain  what  no  one  is  likely  to  dispute — that 
the  statute  in  question  is  within  the  power 
expressly  given  to  Congress^if  considered  only 
as  to  its  inmiediate  effects  and  that  if  in- 
valid it  is  BO  only  upon  some  collateral 
ground.  The  statute  confines  itself  to  pro- 
hibiting the  carriage  of  certain  goods  in  in- 
terstate or  foreign  commerce.  Congress  is 
given  power  to  regulate  such  commerce  in  un- 
qualified terms.  It  would  not  be  argued  to- 
day that  the  power  to  regulate  does  not  in- 
clude the  power  to  prohibit.  Regulation 
means  the  prohibition  of  something,  and 
when  interstate  [278]  commerce  is  the  nint- 
ter  to  be  regulated  I  cannot  doubt  that  the 
regulation  may  prohibit  any  part  of  such 
commerce  that  Congress  sees  fit  to  forbid.  At 
all  events  it  is  established  by  the  I^attery 
Case  and  others  that  have  followed  it  that 


a  law  is  not  beyond  the  regulative  power  of 
Congress  merely  because  it  prohibits  certain 
transportation  out  and  out.  Champion  v. 
Ames,  188  U.  S.  321,  355,  359,  23  S.  C,  321, 
47  U.  S.  (L.  ed.)  492,  et  seq.  So  I  repeat 
that  this  statute  in  its  immediate  operation 
is  clearly  within  the  Congress's  constitution- 
al power. 

The  question  then  is  narrowed  to  whether 
the  exercise  of  its  otherwise  constitutional 
power  by  Congress  can  be  pronounced  un- 
constitutional because  of  its  possible.reaction 
upon  the  conduct  of  tlie  States  in  a  matter 
upon  which  I  have  admitted  that  they  are 
free  from  direct  control.  I  should  have 
thought  that  that  matter  had  been  disposed 
of  so  fullv  as  to  leave  no  room  for  doubt. 

I  should  have  thought  that  the  most  conspic- 
uous decisions  of  this  Court  had  made  it 
clear  that  the  power  to  regulate  commerce 
and  other  constitutional  powers  could  not  be 
cut  down  or  qualified  by  the  fact  that  it 
might  interfere  with  the  carrying  out  of  the 
domestic  policy  of  any  State. 

The  manufacture  of  oleomai'garine  is  as 
much  a  matter  of  state  regulation  as  the 
manufacture  of  cotton  cloth.  Congress  lev- 
ied a  tax  upon  the  compound  when  colored 
so  as  to  resemble  butter  that  was  so  great 
as  obviously  to  prohbit  the  manufacture  and 
sale.  In  a  very  elaborate  discussion  the  pre:*- 
ent  Chief  Justice  excluded  any  inquiry  into 
the  purpose  of  an  act  which  apart  from  that 
purpose  was  within  the  power  of  CiMigresj*. 
McCray  v.  U.  S.  195  U.  S.  27,  1  Ann.  Ca*. 
561,  24  S.  Ct.  769,  49  U.  S.  (L.  ed.)  78.  As 
to  foreign  commerce  see  Weber  v.  Freed,  239 
U.  S.  325,  329,  Ann.  Cas.  1916C  317,  36  S. 
Ct.  131.  60  U.  S.  (H  ed.)  308;  Brolan  v. 
U.  S.  236  U.  S.  216,  217,  35  S.  Ct.  285,  59 
U.  S.  (L.  ed.)  544;  Buttfleld  v.  Stranahan. 
192  U.  S.  470,  24  S.  Ct  349,  48  U.  S.  (L.  ed.) 
525.  Fifty  years  ago  a  tax  on  state  bank:*, 
the  obvious  purpose  and  actual  effect  of 
which  was  to  drive  them^  or  at  leaif^t 
[279]  their  circulation,  out  of  existence,  was 
sustained,  although  the  result  was  one  that 
Congress  had  no  constitutional  power  to  re- 
quire. The  Court  made  short  work  of  the 
argument  as  to  the  purpose  of  the  act.  "The 
judicial  cannot  prescribe  to  the  legislative 
department  of  the  government  limitations 
upon  the  exercise  of  its  acknowledged  pow- 
ers." Veazie  Bank  v.  Fenno,  8  Wall.  633,  19 
U.  S.  (L.  ed.)  482.  So  it  well  might  have 
been  argued  that  the  corporation  ta\  was  in- 
tended under  the  guise  of  a  revenue  measure 

I I  secure  a  control  not  otherwise  I>elongin«; 
to  Congress,  but  the  tax  was  sustained,  and 
the  objection  so  far  as  noticed  was  disposed  of 
b»'  citing  McCray  v.  U.  S.;  Flint  v.  Stone 
Tracy  Co.  220  U.  S.  107.  Ann.  Cas.  1912?> 
3312^  31  S.  Ct.  342,  65  U.  S.  (L.  ed.)  389. 
And  to  come  to  ca*es  upon   interstate  com- 
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merce,  ngtwith&tandiiig  U.  S.  7.  E.  G.  Knight 
Co.  156  U.  S-  1,  15  S.  Ct.  249,  30  U.  S.  (L. 
ed.)  325,  the  Sherman  Act  has  been  made 
an  instrument  for  the  breaking  up  of  com- 
binationB  in  restraint  of  trade  and  monop- 
olies, using  the  power  to  regulate  commerce 
as  a  foothold,  hut  not  proceeding  because  that 
conunerce  was  the  end  actually  in  mind.  Hie 
objection  that  the  control  of  the  States  over 
production  was  v^terfered  with  was  urged 
again  and  again  hut  always  in  vain.  Stan- 
dard Oil  Co.  V.  U.  S.  221  U.  S.  1,  68,  69, 
Ann.  Cas.  1912D  734,  31  S.  Ct.  502,  55  U. 
S.  (L.  ed.)  619,  34  L.R.A.(>r.S.)834;  U.  S. 
V.  American  Tobacco  Co.  221  U.  S.  106,  184, 
31  S.  Ct.  6.32,  55  U.  S.  (L.  ed.).663;  Hoke 
V.  U.  S.  227  U.  S.  308,  321,  322,  Ann.  Cas. 
1913E  905,  33  S.  Ct.  281,  57  U.  S.  (L.  ed.) 
523,  43  L.R.A.(N.S.)  906.  See  finally  and 
especially  Seven  Cases  of  Eckman's  Altera- 
tive V.  U.  S.  239  U.  S.  510,  514,  515,  36  S. 
Ct.  190,  60  U.  S.  (L.  ed.)  411,  t..R.A.1916D 
164. 

The  Pure  Food  and  Drug  Act  which  was 
sustained  in  Hipolite  Egg  Co.  v.  U.  S.  220 
U.  S.  45,  31  S.  Ct.  364,  55  U.  S.  (L.  ed.)  304, 
with  the  intimation  that  ''no  trade  can  be 
carried  on  between  the  States  to  which  it  [the 
power  of  Congress  to  regulate  commerce] 
does  not  extend,"  67,  applies  not  merely  to 
articles  that  the  changing  opinions  of  the 
time  condemn  as  intrinsically  harmful  but 
to  others  innocent  in  themselves,  simply  on 
the  ground  that  the  order  for  them  was  in- 
duced by  a  preliminary  fraud.  Weeks  v.  U. 
S  245  U.  S.  618,  38  S.  Ct.  219,  62  U.  S.  (L. 
ed.)  — .  It  does  not  matter  whether  the  sup- 
posed [280]  evil  proceeds  or  follows  the  trans- 
portation. It  is  enough  that  in  the  opinion  of 
Congress  the  transportation  encourages  the 
evil.  I  may  add  that  in  tlie  cases  on  the  so- 
called  White  Slave  Act  it  was  established 
that  the  means  adopted  by  Congress  as  con- 
venient to  the  exercise  of  its  power  might 
hiive  the  character  of  police  regulations. 
Hoke  v.  U.  S.  227  U.  S.  308,  323,  Ann.  Cas. 
1913E  905,  33  S.  Ct.  281,  57  U.  S.  (L.  ed.) 
J23,  43  L.R.A.{N.S.)  906;  Caminetti  v.  U. 
S.  242  U.  S.  470,  492,  Ann.  Cas.  1917B  1168, 
37  S.  Ct.  192,  61  U.  S.  (L.  ^d.)  442,  L.R.A. 
1917F  502.  In  Clark  Distilling  Co.  v.  West- 
ern Maryland  R.  Co.  242  U.  S.  311,  328,  Ann. 
Cas.  1917B  845,  37  S.  Ct.  180,  61  U.  S.  (L. 
ed.)  326,  L.R.A.1017B  1218;  Leisy  v.  Hardin, 
135  U.  S.  100,  108,  10  S.  Ct.  681,  34  U.  S. 
(L.  ed.)  128,  is  quoted  with  seeming  approv- 
al to  the  effect  that  "a  subject  matter  wliieh 
has  been  confided  exclusively  to  Congress  by 
the  Constitution  is  not  within  the  jurisdic- 
tion of  the  police  power  of  the  State,  unless 
placed  there  by  congressional  action."  I 
see  no  reason  for  that  proposition  not  ap- 
plying here. 
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The  notion  that  prohibition  is  any  less  pro- 
hibition when  applied  to  things  now  thought 
evil  I  do  not  understand.  But  if  there  is  any 
matter  upon  which  civilized,  countries  have 
agreed — far  more  unanimously  than  they 
have  with  regard  to  intoxicants  and  some 
other  matters  over  which  this  country  is 
new  emotionally  aroused — it  is  the  evil  of 
premature  and  excessive  child  labor.  I  should 
have  thought  that  if  we  were  to  introduce 
our  own  moral  conceptions  where  in  my  opin- 
ion they  do  not  belong,  this  was  pre-eminent- 
ly a  case  for  unholding  the  exercise  of  all 
its  powers  by  the  United  States. 

But  I  had  thought  that  the  propriety  of 
the  exercise  of  a  power  admitted  to  exist  in 
some  cases  was  for  the  consideration  of  Con- 
gress alone  and  that  this  Court  always  had 
disavowed  the  right  to  intrude  its  judgment 
upon  questions  of  policy  or  morals.  It  is 
not  for  this  Court  to  pronounce  when  prohi- 
bition is  necessary  to  regulation  if  it  ever 
may  be  necessary — to  say  that  it  is  permis- 
sible as  against  strong  drink  but  not  as 
against  the  product  of  ruined  lives. 

[281]  The  act  does  not  meddle  with  any- 
thing belonging  to  the  States.  They  ma^' 
regulate  their  internal  affairs  and  their  do- 
mestic commerce  as  they  like.  But  when 
they  seek  to  send  their  products  across  tlie 
state  line  they  are  no  longer  within  their 
rights.  If  there  were  no  Constitution  and  no 
Congress  their  power  to  cross  the  line  would 
depend  upon  their  neighbors.  Under  the  Con- 
stitution such  commerce  belongs  not  to  the 
States  but  to  Congress  to  regulate.  It  may 
carry  out  its  views  of  public  policy  whatever 
indirect  effect  they  may  have  upon  the  ac- 
tivities of  the  States.  Instead  of  being  en- 
countered by  a  prohibitive  tariff  at  her  boun- 
daries the  State  encounters  the  public  policy 
of  the  United  States  which  it  is  for  Congress 
to  express.  The  public  policy  of  the  Unitod 
States  is  shaped  with  a  view  to  the  benefit 
of  the  nation  as  a  whole.  If,  as  has  been  the 
case  within  the  memory  of  men  still  living, 
a  State  should  take  a  different  view  of  the 
propriety  of  sustaining  a  lottery  from  that 
wliich  generally  prevails,  I  cannot  believe 
tliat  the  fact  would  re<iuire  a  different  de- 
cision from  that  reached  in  Champion  v. 
Ames.  Yet  in  that  case  it  would  be  said  with 
quite  as  much  force  as  in  this  that  Congress 
was  attempting  to  intermeddle  with  the 
State's  domestic 'affairs.  The  national  wel- 
fare as  understood  by  Congress  may  require^ 
a  different  attitude  within  its  sphere  from 
that  of  some  self-seeking  State.  It  seems  tr> 
me  entirely  constitutional  for  Congress  to 
enforce  its  understanding  by  all  the  means 
at  its  command. 

McKenna,  Brandeis  and  Clarke,  JJ.,  con- 
cur in  this  opinion. 
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NOTE. 

It  is  held  in  the  reported  case  that  the  reg- 
ulation of  child  labor  is  under  the  constitu- 
tion a  matter  wholly  within  the  province  of 
the  states,  and  that  an  act  of  Congrees  ex- 
cluding from  interstate  commerce  goods  pro- 
duced by  child  labor  is  invalid.  The  validi- 
ty and  construction  of  child  labor  laws  are 
discussed  in  the  notes  to  In  re  Spencer,  9 
Ann.  Cas.  1106;  Starnes  v.  Albion  Mfg.  Co. 
15  Ann.  Cas.  470;  Purtell  v.  Philadelphia, 
etc.  Coal,  etc.  Co.  Ann.  Cas.  1913E  335;  and 
Lenahan  v.  Pittston  Coal  Min.  Co.  120  Am. 
St.  Hep.  885. 
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AntomobileB  —  Proof  of  OwnersHip  ^ 
Conclvslveness    of    Idoense    ReglBtry. 

In  an  action  for  personal  injuries  caused 
by  the  negligent  operation  of  a  licensed  taxi- 
cab  the  statement  of  the  ownership  thereof 
in  the  registiy  of  licenses  is  not  conclusive 
but  may  be  rebutted  by  the  person  named  as 
owner.  * 

[See  note  at  end  of  this  case.] 

[228]  Application  for  judgment  or  a  new 
trial  in  an  action  tried  before  Salter,  J., 
and  a  jury. 

The  action  was  brought  to  recover  damages 
for  personal  injuries  occasioned  to  the  plain- 
tiff, one  of  the  public,  by  the  negligent  driv- 
ing a  taxicab.  At  the  trial  the  plaintiff 
put  in  evidence  a  [229]  certified  copy  of  the 
entry  in  respect  of  the  cab  in  the  register  of 
licenses  of  hackney  carriages,  kept  at  Scot- 
laud  Yard,  for  the  purpose  of  proving  that 
the  defendant  was  registered  as  the  proprie- 
tor of  the  .cab  and  was  therefore  liable  for 


1  The  Order  is  set  out  in  the  Statutory 
Rules  and  Orders.  1007,  p.  714,  and  r.  9  is  as 
follows: — "An  application  for  a  licence  on 
behalf  of  any  copartnership  or  company  shall 
be  made  by,  and  such  licence  shall  Ije  issued 
to,  the  senior  partner,  or  to  the  secretary 
or  mJMiager  of  the  company,  as  the  case  may 
be;  and  the  person  to  whom  a  licence  shall 
be  BO  issued  shall  l)e  responsible  for  the 
observance  of  the  conditions  under  which  the 
licence  is  granted,  and  shall  be  liable  to  all 


the  act  of  the  driver.  The  register  contaiiied 
two  columns  headed  "Name  of  Proprietor" 
and  "Address,"  which  were  filled  in  as  fol- 
lows :—"Ea8ha,  Frederick  Cornelius,  98 
Bamsbury  Road,  N.,  Managing  Director;  The 
Holland  Park  Taxi  Supply  Co.,  Ltd.,  06a 
De  Beauvoir  Road,  Hackney."  The  defend- 
ant tendered  evidence  to  prove  that  he  was 
not  the  owner  or  part-owner  of  the  cab  and 
that  the  driver  was  not  his  servant;  and  that 
under  the  provisions  of  r.  9  of  the  Metropoli- 
tan Hackney  Carriage  Order,  dated  Decem- 
ber 30,  1907,  and  made  by  the  Home  Secre- 
tary under  s.  6  of  the  Metropolitan  Public 
Carriage  Act,  1869,  i  application  was  made  on 
behalf  of  the  Holland  Park  Taxi  Supply 
Company,  Limited,  «  by  the  defendant,  the 
managing  director  of  the  company,  and  the 
license  was  issued  to  him.  The  learned  judge 
rejected  the  evidence  upon  the  ground  that 
the  defendant  was  on  the  register  as  the  pro- 
prietor of  the  cab  and  was  liable  as  such 
to  the  public  for  the  acts  of  the  driver.  The 
jury  found  for  the  plaintiff  for  1T61.  dam- 
ages, and  judgment  was  entered  for  the 
plaintiff. 

The  defendant  appealed. 

J.  B.  Matthews,  K.  C.  and  Harold  Bramdon 
for  appellant. 

Schiller,  K.  C.  and  David  White  for  re- 
spondent. 

Watson,  Sons  d  Room,  solicitors  for  ap- 
pellant. 

8.  A.  Church  d  Co.,  solicitors  for  respond- 
ent. 

[231]  PiCKFORD,  L.  J.— This  action  was 
brought  by  the  plaintiff  to  recover  dama^ 
for  personal  injuries  occasioned  to  him  by 
reason  of  the  negligent  driving  of  a  taxicab. 
The  case  was  tried  before  Salter,  J.,  and  a 
jury,  and  a  verdict  was  found  for  the  plain- 
tiff for  176U  During  the  course  of  the  trial 
the  defendant's  counsel  tendered  evidence  to 
prove  that,  although  the  name  of  the  defend- 
ant appeared  upon  the  public  register  of  li- 
censes of  hackney  carriages  under  the  head- 
ing [232]  "proprietor,"  he  was  neither  the 
owner  nor  part-#wner  of  the  cab,  and  that  his 
name  was  only  placed  on  the  register  as 
managing  director  of  a  limited  company  by 
reason  of  r.  9  of  the  Order  of  the  Home  Sec- 


penalties  for  breaches  of  such  conditions  as  if 
ite  were  the  person  solely  interested  in  the 
licence." 

*  It  was  stated  that  the  company  consisted 
of  cab-owning  drivers,  the  company  buying 
the  cabs  and  letting  each  cab  out  to*  a  driver 
who  paid  weekly  contributions  in  respect 
thereof  and  who  after  paying  a  certain  num- 
ber of  contributions  became  the  owner  of  the 
cab. 
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retary  made  on  December  30,  1907,  under  s. 
6  of  the  Metropolitan  Public  Carriage  Act, 
]869  (32  &.33  Vict.  c.  115).  The  learned 
judge  rejected  the  evidence  on  the  ground 
that  such  proof  was  immaterial,  and  that,  as 
the  defendant's  name  appeared  on  the  regis- 
ter as  proprietor,  he  was  responsible  for  all 
the  acts  of  the  driver  of  the  cab,  although 
he  might  have  no  interest  whatever  in  it. 
Judgment  was  therefore  entered  for  the  plain- 
tiff for  the  amount  found  by  the  jury. 

The  question  arising  on  this  appeal  is 
whether  the  evidence  was  properly  rejected. 
In  order  to  decide  this  point  it  must  be  as- 
sumed that  the  evidence  established  the  facts 
in  support  of  which  it  was  tendered,  and 
the  question  may  be  thus  stated:  Is  a  per- 
son who  has  no  interest  as  owner  or  part- 
owner  in  a  registered  hackney  carriage  lia- 
ble in  damages  for  all  the  acts  of  the  driver 
by  reason  merely  of  the  fact  that  his  name 
appears  on  ,  the  register  as  proprietor  ?  I 
think  it  is  well  to  consider  the  matter  first 
apart  from  authority.  The  licence  in  this 
case,  in  respect  of  which  the  entry  on  the 
register  was  made,  was  granted  to  the  de- 
fendant under  the  powers  contained  in  s. 
6  of  the  Metropolitan  Public  Carriage  Act, 
1869,  before  mentioned,  but  in  considering 
the  matter  it  is  necessary  to  notice  two 
earlier  Acts,  the  London  Hackney  Carriage 
Act,  1831  (1  &  2  Will.  4,  c.  22*),  and  the 
London  Hackney  Carriages  Act,  1843  (6  &  7 
Vict.  c.  86). 

The  defendant  was  the  managing  director 
of  a  limited  company  formed  for  the  purpose 
of  acquiring  taxioabs  upon  terms  not  material 
to  this  case.  It  must  be  assiuned  that  the 
defendant  as  such  managing  director  had  no 
property  or  direct  personal  interest  in  any 
cab  acquired  by  the  company.  In  these  cir- 
cumstances no  relation  of  master  and  serv- 
ant, and  indeed  no  relation  at  all,  was  cre- 
ated at  common  law  between  the  defendant 
as  managing  director  and  any  individual 
driver.  If,  therefore,  the  fact  of  registra- 
tion creates  such  a  relation  it  must  be  by 
reason  of  some  statutory  provision  to  that 
effect. 

In  order  to  ascertain  if  there  be  anv  such 
statutory  provision  it  is  necessary  to  look  at 
the  enactments  dealing  with  licensing  and 
[238J  r^stration  as  concerned  with  hackney 
carriages,'  The  first  provisions  as  to  licences 
and  registration  which  it  is  necessary  to  con- 
sider are  those  of  1  &  2  Will.  4,  c.  22,  con- 
teined  in  ss.  7,  11,  12,  20,  and  32.  The  effect 
of  these  provisions  is  broadly  that  upon  the 
application  of  one  or  more  of  the  proprietors 
of  a  hackney  carriage  a  licence  containing 
the  name  and  address  of  every  such  proprie- 
tor or  part-proprietor  might  be  granted,  and 
that  the  particulars  of  such  licence  should  be 
entered  in  a  book  kept  for  that  purpose.  It 
was  also  provided  that  a  plate  bearing  the 
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name  of  one  of  the  proprietors  should  be 
affixed  in  a  conspicuous  place  on  the  hack- 
ney carriage. 

The  next  Act  I  think  it  necessary  to  con- 
sider is  the  London  Hackney  Carriages  Act, 
1843,  which  contained  provisions  in  s.  8  for 
the  licensing  of  drivers,  and  by  s.  3  ap- 
plied such  of  the  provisions  of  the  Act  of 
1831  as  were  not  repealed  to  hackney  car- 
riages within  the  meaning  of  the  Act  of 
1843.  The  effect  of  this  was  to  leave  the 
regulation  of  licences  granted  to  proprietors 
under  the  Act  of  1831.  The  Act  of  1843, 
however,  contained  provisions  in  se.  23,  24, 
27,  28,  and  35  which  imposed  a  liability  upon 
proprietors  for  some  of  the  acts  of  the  drivers, 
and  in  one  case  a  liability  to  pay  compensa- 
tion to  a  limited  extent  to  persons  injured 
by  such  acts.  It  also  contained  a  definition 
of  proprietor  to  this  effect:  "The  word  'pro- 
prietor' shall  include  every  person  who,  either 
alone  or  in  partnership  with  any  other  per- 
son, shall  keep  any  hackney  carriage  or  any 
metropolitan  stage  carriage,  or  who  shall  be 
concerned  otherwise  than  as  a  driver  or  at-, 
tendant  in  employing  for  hire  any  hackney 
carriage  or  any  metropolitan  stage  carriage." 
This  definition  seems  to  extend  the  meaning 
of  the  word  "proprietor'  for  the  purpose  of 
the  Act  beyond  that  of  owner  or  part-owner, 
and  to  subject  persons  coming  within  that 
definition  to  the  provisions  of  the  Act  as  to 
proprietors.  This,  however,  is  quite  irrespec- 
tive of  the  question  of  registration;  the  pro- 
visions apply  to- the  proprietor  whether  reg- 
istered or  not.  If,  as  was  contended,  this 
definition  includes  the  managing  director  of 
a  cab-owning  company,  it  equally  includes 
the  manager  of  a  private  cab-owning  firm 
wlio  is  not,  and  cannot  under  present  legis- 
lation and  regulations  be,  upon  the  register. 

This  state  of  things  continued  as  to  licens- 
ing and  registration  of  proprietors  the  same 
for  all  purposes  material  to  this  case  down 
to  the  [234]  year  1869,  when  two  statutes 
were  passed  which  made  great  alterations. 
By  s.  39  of  the  Revenue  Act,  1869  (32  & 
*  33  Vict.  c.  14),  the  provisions  of  the  Act 
of  1831  as  to  licensing  and  registration  were 
repealed,  and  by  the  Metropolitan  Public 
Carriage  Act,  1869  (32  &  33  Vict.  c.  115), 
other  provisions  as  to  the  grant  of  hackney 
carriage  licences  came  into  existence.  Sect. 
3  of  the  London  Hackney  Carriages  Act  of 
1843  was  not  repealed,  but  it  seems  to  me 
that,  in  spite  of  the  provisions  of  that  flec- 
tion, the  repealed  sections  of  the  Act  of  1831 
ceased  to  he  operative.  It  is  not,  however, 
necessary  to  decide  this  point,  for,  in  my 
opinion,  if  they  continue  operative  the  re- 
sult is  the  same  so  far  as  this  case  is  con- 
cerned. 

By  s.  6  of  the  Act  of  1869  (c.  116)  it  is 
provided  that  one  of  Her  Majesty's  Princi- 
pal Secretaries  of  State  may  from  time  to 
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time  licence  to  ply  for  hire  within  the  limits 
of  that  Act  hackney  and  stage  carriages  un- 
der certain  conditions.  TliC  section  is  as 
follows :  "One  of  Her  Majesty's  Principal  Sec- 
retaries of  State  mav  from  time  to  time  licence 
to  ply  for  hire  within  the  limits  of  this  Act 
hackney  and  stage  carriage^,'  to  Ije  distin- 
guished in  such  manner  as  he  may  by  Ch'der 
prescribed.  Any  licence  in  respect  of  a  hackney 
or  stage  carriage  under  this  section  may  be 
granted  at  such  price,  on  such  conditions, 
be  in  such  form,  be  subject  to  revision  or  sus- 
pension in  such  events,  and  generally  be 
dealt  with  in  such  manner  as  the  said  secre- 
tary of  State  may  by  Order  prescriW.    .    .    ." 

Under  s.  11  the  Secretary  of  State  has 
delegated  the  duty  of  gi*anting  such  licences 
to  the  Commissioner  of  the  Metropolitan 
Police.  This  'Act  does  not  anywhere  use  the 
word  "proprietor,"  but  imposes  certain  penal- 
ties upon  the  owner  of  a  hackney  carriage 
(see  8.  8). 

Under  the  powers  of  this  Act  Orders  have 
been  made  in  1871,  1897,  1007,  and  1917  by 
the  Home  Secretaiy  regulating  the  gi'ant.  of 
licences,  and  that  in  force  at  the  time  of  this 
case  was  made  in  1907.  The  earlier  Orders 
on  this  point  were  to  the  same  effect.  Rules 
2,  8,  and  9  of  the  Order  of  1907  are  in  these 
words: — 

Rule  2:  ''A  person  desirous  of  obtaining  a 
license  for  a  cab  or  a  stage  carriage,  shall 
make  application  at  the  office  of  the  Com- 
missioner. Such  application,  if  for  a  cab 
license,  shall  be  in  the  form  contained  in 
Schedule  A  hereto;  or,  if  for  a  stage  carriage 
licence,  shall  be  in  the  form  contained  in 
Schedule  B  hereto." 

Rule  8 :  "A  licence  for  a  cab  shall  be  in  the 
form  contained  in  [235]  Schedule  D  here- 
to; and  for  a  stage  carriage  shall  be  in  the 
form  contained  in  Schedule  E  hereto." 

Rule  9:  "An  application  for  a  licence  on 
behalf  of  any  co-partnership  or  company  shall 
be  made  by,  and  such  licence  shall  be  is- 
sued to,  the  senior  partner,  or  to  the  secre- 
tary or  manager  of  the  company,  as  the  case 
may  be;  and  the  person  to  whom  a  licence 
shall  be  so  issued  »i)all  be  responsible  for  the 
observance  of  the  conditions  under  which  the 
licence  is  granted,  and  shall  be  liable  to  all 
penalties  for  breaches  of  such  conditions  as 
if  he  were  the  person  solely  interested  in  the 
licence." 

The  forms  referred  to  are  as  follows :  [The 
Lord  Justice  read  the  forms,  which  are  set  out 
in  the  Statutory  Rules  and  Orders,  1907, 
pp.  724,  725.]  So  far  as  I  know  these  Or- 
ders contained  the  first  provisions  foi;  issu- 
ing a  licence  to  any  one  not  the  owner  or 
part-owner  of  a  hackney  carriage,  and  before 
the  Act  of  1869  no  licence  was  issued  to  such 
a  person.  It  is  to  be  noticed  that  the  Order 
and  forms  recognize  that  the  application  for 


a  licence  is  made,  not  on  behalf  of  the  per- 
son making  it,  but  on  behalf  of  the  company 
of  winch  he  is  a  nominee,  and  he  is  described 
on  the  register  as  managing  director  of  a 
limited  company.  ^  Tlie  words  of  the  regiKtei 
are:  [The  Lord  Justice  read  them.]  The 
Order  imposes  upon  the  person  to  whom  a  li- 
cence sball  be  issued  the  respon^ihility  for 
the  observance  of  the  conditions  under  which 
it  is  granted  and  a  liability  for  all  penalties 
for  breaches  of  such  conditions.  The  condi- 
tions are  set  out  in  the  Order.  It  is  not 
necet'^ry  to  consider  whether  the  Secretary 
of  State  had  power  by  this  Order  to  subject 
the  holder  of  the  licence  to  penalties,  bnt  I 
notice  that  this  part  of  the  rule  has  been 
omitted  in  the  latest  Order  made  in  1917. 
Giving  the  rule  its  full  effect,  it  only  sub- 
jects the  holder  of  the  licence  to  certain 
obligations,  and  nowhere  provides  ihtit  'be- 
cause he  appears  upon  the  register  as  proprie- 
tor he  is  to  be  considered  for  all  purposes  a 
proi)rietor  in  the  ordinary  sense,  i.e.^  an  own- 
er or  part-owner.  In  the  same  way,  atfiuming 
the  defendant  to  be  within  the  definitip^  of  a 
proprietor  in  the  Act  of  1843,  he  is  subjected 
by  that  Act  to  certain  liabilities  for  the 
acts  of  the  driver,  but  is  nowhere  subjected 
to  all  the  liabilities  of  an  owner. 

Tliis  liability  imposed  on  him  by  the  Act 
is,  as  I  have  already  pointed  out,  independent 
of  the  fact  of  regislation.  The  provisions 
[236]  as  to  registration  so  far  as  they  con- 
cern proprietors  are  not  very  clear,  and  I  do 
not  think  it  necessary  to  examine  them  close- 
ly. It  is  enough  to  say  that,  assuming  that 
there  must  be  registration,  of  proprietors, 
there  is  nothing  contained  in  those  provisions 
which  by  the  mere  fact  of  registration  puts 
the  persou  registered  in  the  position  for  all 
purposes  of  a  proprietor  of  the  cab.  There 
is,  therefore,  as  it  seems  to  me,  nothing  in 
any  of  the  Acts  or  regulations  to  create  the 
relation  of  master  and  servant  between  the 
defendant  and  the  driver  and  render  him  lia- 
ble for  the  driver's  acts  merely  because  he 
is  on  the  register  under  the  name  proprie- 
tor, and  at  common  law  no  such  relation  and 
no  such  liability  exist. 

It  was,  however,  contended  that  we  are 
bound  by  authority  to  hold  the  registered 
proprietor  responsible  for  the  acts  of  the 
driver,  and  there  are  expressions  in  tlie  caees 
cited  to  US  which,  taken  by  themselves  with- 
out relation  to  the  questions  and  considera- 
tions before  tlie  Court,  are  to  this  effect.  The 
strongest  is  that  of  Lord  Esher,  M.  R.,  in 
Keen  v.  Henry  [1894]  1  Q.  B.  292,  ^94;  "If, 
therefore,  the  driver  of  a  hackney  carriage 
does  that  which  amounts  to  a  breach  of  con- 
tract with  a  person  who  hires  the  carriage— v 
for  instance,  if  he  loses  his  luggage — the  own- 
er of  the  luggage  can  maintain  an  action  for 
damages  against  the  registered  proprietor  of 
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tlic  carriage,  although  tlie  driver  was  not  his 
servant."  If  these  expressions  had  been  used 
after  consideration  of  the  question  now  bo- 
tore  us,  or  if  I  could  see  that  it  had  ever 
Ijcen  brought  under  the  notice  of  the  learned 
judges  wlio  used  them,  I  might  feel  tliat  I 
ought  to  decide  in  accordance  with  them 
although  they  were  not  necessary  for  the 
actual  decisiion  of  the  cases.  But  in  my  opin- 
ion it  would  be  wrong  and  misleading  to  con- 
sider them  apart  from  the  circumstances  of 
the  cases  in  which  they  were  used.  After 
an  examination  of  those  cases  I  am  satisfied 
that  the  question  in  this  case  was  never  un- 
der consideration  in  any  of  the  cases  cited, 
and  that  there  was  no  occasion  in  any  of 
them  to  distinguish  between  the  position  of 
a  registered  proprietor,  who  was  an  owner 
or  part-owner,  and  a  registered  owner,  who 
was  put  on  tlic  register  as  a  nominee  of  an- 
other as  in  this  case.  In  every  case  the 
})erson  held  liable  was  an  owner  or  part-own- 
er of  the  hackney  carriage,  and  in  one.  Gates 
V.  Bill  [1902]  2'k.  B.  38,  the  person  so  held 
liable  was  not  on  the  register  at  all. 

[237]  Tlie  authorities  cited  to  us  are  all 
founded  upon  the  two  cas^s  of  Powles  v. 
Hider.  0  El.  &  Bl.  207,  88  E.  C.  L.  207, 
and  Venables  v.  Smith,  2  Q.  B.  D.  279.-  The 
question  in  these  cases  (apart  from  a  ques- 
tion of  estoppel  in  Powles  v.  Hider,  6  El. 
k  Bl.  207,  88  E.  C.  L.  207,  with  which  I  will 
(leal  later)  is  in  my  opinion  this:  Given 
an  ownership  or  part-ownership  in  the  hack- 
ney carriage  which  creates  some  relation  be- 
tween the  owner  or  part-owner,  who  sends 
it  out  for  hire,  and  the  driver,  is  that  rela- 
tionship, so  far  as  concerns  the  public,  to 
Ije  considered  that  of  master  and  servant  so 
as  to  mkke  the  owner  or  part-owner  responsi- 
ble for  the  driver's  acts?  The  Courts  held 
that  owing  to  the  eiTect  of  the  provisions  of 
the  Act  of  1843  that  was  the  correct  view. 
No  mention  is  made  of  the  Act  of  1809  or  of 
any  Orders  imder  it,  and  except  under  that 
Act  and  those  Orders  no  person  was  on  the 
register  as.  a  proprietor  except  an  owner  or 
part-owner.  It  is  therefore  not  surprising 
that  the  expressions  ''proprietor"  and  "regis- 
tered proprietor"  are  used  indifferently  by 
the  learned  judges,  for  there  was  no  dintinc- 
tton  between  the  two  for  the  purpose  of  tlie 
eases  before  them.  *  In  Powles  v.  Hider,  6 
El.  k  Bl.  207,  88  E.  C.  L.  207 ;  and  in  Vena- 
bles v.  Smith,  2  Q.  B.  D.  279,  I  cannot  find, 
that  the  words  "registered  proprietor*'  were 
used  at  all,  and  this  is  also  the  case  in  Rex 
v.  London  Improved  Cab  Co.  23  Q.  B.  D.  281. 
The  only  reference  to  registration  is  in  the 
judgment  of  Lindley,  L.J.,  23  Q.  B.  D.  283, 
where  he  says:  "I  will  only  add  that  the 
regulations  as  to  what  has  to  be  registered 
and  accessible  to  tlie  public  seem  to  be  based 
on  tlie  supposition  that  where  a  proprietor 
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allows  persons  to  drive  his  cabs  in  the  pub- 
lic streets  such  persons  so  far  as  the  pub- 
lic are  concerned  are  to  be  deemed  servants 
of  the  proprietor;"  and  in  tbis  passage  it 
is  obvious  from  the  words  "allows  persons 
to  drive  his  cabs"  that  the  Lord  Justice  was 
considering  the  case  of  an  owner  of  the  ca]>s. 
Keen  v,  Henry  [1894]  .1  Q.  B.  292,  where  the 
expression  is  used  most  frequently,  was 
avowedly  founded  upon  Rex  v.  London  Im- 
proved Cab  Co.  23  Q.  B.  D.  281,  and  the  de- 
fendant was  the  owner  of  the  cab  and  also 
the  registered  owner.  There  was  therefore  no 
reason  to  distinguish  between  the  one  and 
the  other  and  I  think  the  last  words  of  Lord 
Esher^s  judgment  [1894]  1  Q-  B.  294.— "Xhe 
proprietors  of  hackney  carriages  cannot  by 
letting  their  carriages  escape  from  their  lia- 
bility under  the  statute" — [238]  show  that 
lie  had  not  under  his  consideration  the  case 
of  a  person  on  the  register  who  had  no  in- 
terest in  the  cab.  Lopes,  L.  J.  [1894]  1  Q. 
B.  293,  quotes  from  his  own  judgment  in 
Rex  V.  London  Improved  Cab  Co.  23  Q.  B. 
D.  281,  where  he  used  the  word  "proprietor," 
and  then  immediately  afterwards  uses  the 
expression  "registered  proprietor"  as  convey- 
ing the  same  meaning.  Kay,  L.  J.,  uses'  the 
expression  "registered  proprietor"  once,  and 
afterwards  uses  the  word  "proprietor" 
throughout.  In  the  last  case,  Gates  v.  Bill 
[1902]  2  K.  B.  38,  the  two  expreessions  are 
used  indifferently,  and  the  last  Avords  of  the 
judgment  of  ^lathew,  L.  J.  [1902]  2  K.  B. 
44. — "Lord  Esher,  M.  R.,  in  the  first  of  those 
cases.  Rex  v.  London  Improved  Cab  Co.  23 
Q.  B.  D,  281,  says  that  by  virtue  of  the  Act 
the  relationship  of  master  and  servant  must 
be  deemed  to  exist;  and  the  judgments  of 
himt^elf  and  his  colleagues  in  that  case  and 
in  Keen  v.  Henry  [1894]  1  Q.  B.  292,  shew 
that,  when  a  cab  proprietor  lets  his  cab  upon 
the  terms  on  which  the  cab  was  let  in  this 
case,  the  relation  of  a  master  to  a  servant 
must  now  be  treated  as  imposed  by  law  upon 
the  cab  proprietor  with  regard  to  the  driver" 
— show  that  the  only  case  the  Court  was  con- 
sidering was  one  where  the  proprietor  or 
registered  proprietor  was  the  owner  or  part- 
owner. 

I  think  there  is  nothing  in  these  cases, 
when' properly  examined,  to  suggest  that  the 
learned  judges  who  decided  them  meant  by 
tbe  use  of  the  words  "registered  proprietor" 
to  intimate  that  registration  created  jany  Ua- 
bilitv  which  did  not  otherwise  exist,  or  that 
the  relation  of  master  and  servant  existed 
between  a  person  with  no  interest  in  the 
cab  as  owner  or  part-ov^-ner  and  the  driver. 
We  are  therefore,  in  my  opinion,  free  to  con- 
sider the  matter  on  principle. 

In  Powles  v.  Hider,  6  £1.  &  Bl.  207,  88 
£.  C.  L.  207.  where  the  law  required  the 
proprietor  s  name  to  be  upon  the  cab,   es- 
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toppel  was  suggested  as  the  ground  of  the 
defendant's  liability.  In  this  case  no  such 
question  can  arise.  The  plaintiff^  of  course, 
never  saw  the  register  and  never  heard  of 
the  defendant  till  after  the  accident;  and  if 
he  had  seen  the  register  the  information  it 
would  have  conveyed  to  him  would  have  been 
that  the  defendant's  name  was  there  as  the 
nominee  of  the  limited  company. 

[239]  I  think,  therefore,  that  if  the  de- 
fendant prove  that  he  had  no  interest  in  this 
taxicab  he  is  not  liable  in  this  action;  but  of 
course  I  cannot  tell  whether  he  will  prove  it 
till  the  evidence  has  been  heard.  I  think  the 
evidence  was  wrongly  rejected,  and  that  there 
UMist  be  a  new  trial.  The  appellant  must 
have  the  costs  of  the  appeal  in  any  event, 
and  the  costs  of  the  first  trial  will  abide 
the  event  of  the  new  trial. 

Bankes,  Ix  J. — In  this  action  the  plaintiff 
sought  to  recover  damages  for  personal  in- 
juries sustained  owing  to  the  negligent  driv- 
ing of  a  taxicab  by  a  person  alleged  to  be 
tJie  defendant's  servant.  The  action  was  tried 
before  Salter,  J.  The  defendant  tendered 
evidence  to  show  that  he  was  not  the  owner 
of  the  taxicab,  and  that  the  driver  was  not 
his  servant.  The  learned  judge,  upon  the  au- 
thority of  certain  decided  cases  which  were 
cited  to  him,  considered  himself  bound  to 
exclude  the  evidence  upon  the  ground  that  the 
fact  that  the  defendant  was  on  the  register  of 
licences  of  hackney  carriages  as  the  proprie- 
tor of  the  taxicab  in  question  was  conclu- 
sive on  the  question  of  whether  the  driver 
of  the  taxicab  was  the  defendant's  servant 
or  not.  Counsel  fof  both  the  parties  to  this 
appeal  have  dealt  very  fully  with  the  stat- 
utes, and  with  the  decided  cases  whi(!h  it  is 
necessary  to  consider,  much  more  fully  prob- 
ably than  was  done  before  the  learned  judge, 
and  a  somewhat  curious  state  of  things  is 
disclosed. 

The  first  statute  which  it  is  material  to 
consider  is  the  Act  1  &  2  Will.  4,  c.  22 
(1831),  which  repealed  the  then  existing  Acta 
relating  to  hackney  carriages.  It  provided 
by  8.  7  for  the  issue  of  licences  by  the  Com- 
missioners of  Stamps  for  the  keeping,  using, 
employing,  or  letting  for  hire  of  any  hackney 
carriage.  Sect.  11  required  the  proprietor  or 
one  of  the  proprietors  of  the  hackney  car* 
riage  in  respect  of  which  a  license  was 
applied  for  to  sign  a  requisition  in  the  pre- 
scribed form  in  which  the  name  of  every  per- 
son who  was  proprietor  or  part-proprietor  of 
such  hackney  carriage,  or  concerned  either 
solely  or  in  paiinership  with  any  other  per- 
son in  the  keeping,  using,  employing  or  letting 
to  hire  of  such  hackney  carriage,  was  to  be  en- 
tered. Sect.  12  provided  that  the  licence 
should  contain  the  full  name  and  address  of 
every  such  person.    Sect,  20  provided  that  a 


plate  should  be  afiSxed  in  a  conspicuous  place 
on  each  side  of  the  [240]  hackney  carriage 
bearing  in  black  letters  on  a  white  ground 
the  Christian  name  and  surname  of  the  pro- 
prietor or  one  of  the  proprietors  ci  the  hack- 
ney carriage.  Sect.  32  required  that  ihB  par- 
ticulars of  every  licence  should  be  entered 
in  a  book  kept  for  the  purpose  at  the  head 
Office  for  Stamps. 

In  Powles  V.  Hider,  6  El.  &  BL  207,  88  K. 
C.  L.  207,  decided  in  the  year  18M,  the  de- 
fendant sought  to  set  up  that  the  driver  of 
a  hackney  carriage  of  which  he  was  the  ro- 
istered proprietor  was  not  his  servant,  but 
was  a  bailee  of  the  cab  from  him.  In  giving 
judgment  in  favour  of  the  plaintiff  Lord 
Campbell,  C.J.  6  El.  &  BL  213,  88  E.  O.  L. 
213,  after  referring  to  the  provisions  of  the 
statute,  says  that  "the  proprietor  who  ap- 
plies for  and  accepts  a  licence  to  which"  the 
condition  of  placing  a  plate  upon  the  hack- 
ney carriage  with  his  name  upon  it  "is  an- 
nexed, and  employs  his  cab  under  it,  must 
be  considered  to  hold  himself  out  to  the  world 
as  the  proprietor;  and  he  must  incur  the 
liabilities  of  proprietor  to  all  who  use  the 
cab  with  the  authority  of  the  driver  in  tiiie 
ordinary  coiurse  of  dealing."  In  this  case, 
as  in  all  the  other  cases  to  which  we  were 
referred,  the  person  sought  to  be  charged 
was  in  fact  the  owner  or  part-owner  of  the 
hackney  carriage,  and,  so  long  as  the  statute 
of  1831  remained  in  force,  the  person  who 
was  registered  as  the  proprietor  of  the  hack- 
ney carriage  was  so  registered,  because  he 
either  was  or  represented  himself  to  be  the 
proprietor.  All  the  sections  of  the  Act  of 
1831  to  which  I  have  referred  were  repealed 
by  s.  39  of  the  Revenue  Act,  1869. 

Meanwhile  the  two  statutes  of  1838  and 
1843  (1  &  2  Vict.  c.  79  and  6  A  7  Vict, 
c.  86)  had  been  passed.  Both  of  these  stat- 
utes, so  far  as  the  question  of  licenses  is 
concerned,  dealt,  and  dealt  only,  with  the  li- 
cences to  be  granted  to  the  drivers  and  con- 
ductors of  hackney  carriages  and  to  water- 
men, and  did  not  deal  with  licences  to  be 
granted  to  proprietors  of  hackn^  carriages 
or  the  registration  of  such  persons,  both  of 
which  continued  to  be  regulated  by  the  Act 
of  1831.  The  statutes  of  1838  and  1843,  how- 
ever, imposed  considerable  obligations  upon 
the  class  of  persons  included  in  the  definition 
of  ''proprietor"  imder  those  Acts,  namely, 
/'every  person  wko,  either  alone  or  in  part- 
nership with  any  other  person  shall  keep  any 
hackney  carriage.  ...  or  who  shall  be 
concerned  otherwise  thau  as  a  driver  or  at> 
tendant  in  employing  for  hire  any  [241]  hack- 
ney carriage.  .  .  ."  It  will  be  noticed  tiiat 
this  definition  follows  to  some  extent  the  lan- 
guage used  in  ss.  11  and  12  of  the  Act 
of  1831,  though  it  includes  a  class  of  per- 
sons such  as  a  managing  director  of  a  cab- 
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owning  company,  ^Tho  was  certainly  not  with- 
in tlie  contemplation  of  the  Legislature  when 
the  Act  of  1831  was  passed.  In  the -same 
year  that  the  prorisions  of  the  Act  of  1831 
to  which  I  haye  referred  were  repealed  the 
Metropolitan  Public  Carriago  Act,  1869,  was 
suhstitnted  for  them.  This  Act  (32  ft  33  Vict 
c.  115}  made  a  very  considerable  change  in 
r^;ard  to  licences  in  respect  of  hackney  car- 
riages. The  authority  to  issue  the  licence  it 
noionger  the  Commissioners  of  Stamps.  One 
of  His  Majesty's  Principal  Secretaries  of 
State  becomes  the  authority  to  issue  the  li- 
oenee.  The  licence  itself  is  no  longer  de- 
acribed  as  a  licence  to  an  individual.  It  is 
treated  as  being  a  licence  of  the  hackney 
carriage  itself.  Hie  expression  ''proprietor" 
is  not  used  in  the  latter  Act,  and  the  pro- 
vision with  regard  to  the  name-plate  on  the 
hackney  carriage  is  not  continued.  There  is 
no  longer  any  express  provision  for  the  reg- 
istration of  the  proprietors  of  hackney  car- 
riages. Sect.  6  of  Die  Act  of  1869  provides 
that  any  licence  in  respect  of  a  hackney  car- 
riage may  be  granted  on  such  conditions  and 
in  such  form  as  the  Secretary  of  State  may 
prescribe.  By  an  Order  dated  March  10, 
1871,  the  Home  Secretary  prescribed  certain 
conditions  in  relation  to  the  granting  of 
licences.  These  conditions,  unlike  the  pro- 
visions of  the  Act  of  1831,  make  no  pro- 
vision requiring  the  person  who  applies  for 
the  licence  to  be  in  any  w^ay  interested  eithei 
in  the  ownership  or  the  working  of  the  hack- 
ney carriage.  Rule  11  deals  with  a  case 
where  a  co-partnership  or  a  company  is 
making  application  for  a  licence,  and  in  such 
a  case  it  provides  that  the  application  shall 
be  made  by,  and  the  licence  issued  to,  the 
senior  partner  or  manager  of  the  company 
as  the  case  may  be,  and  that  the  person  to 
whom  such  a  licence  is  issued  shall  be  re- 
sponsible for  the  observance  of  the  conditions 
under  which  the  licence  was  granted,  and 
shall  be  liable  to  all  penalties  for  breaches 
of  snch  conditions  as  if  he  were  the  person 
solely  interested  in  the  licence.  A  number 
of  the  rules  refer  to  the  "proprietor"  of  the 
hackney  carriage,  and  impose  certain  duties 
and  obligations  upon  him,  but  the  expression 
•'proprietor"  is  nowhere  defined.  Presum- 
ably, having  regard  to  the  provisions  of  s. 
15  of  the  Act  of  1869,  the  same  meaning  must 
be  given  to  the  [242]  expression  as  in  the. 
Act  of  1843.  By  regulations  made  at  the 
same  time  under  s.  9  of  the  Act  of  1869  the 
driver  by  reg.  28  is  required  to  deliver  to 
the  hirer  on  entering  the  hackney  carriage 
a  ticket  containing  a  list  of  fares  on  one 
side,  and  on  the  other  the  proprietor's  name 
and  address,  and  a  footnote  is  appended, 
"Reference  in  case  of  complaints,  or  of  prop- 
erty being  left  in  the  carriage,  to  be  made 
either  to  the  proprietor,  at  the  above  address, 
or  to  a  police  station."     A  new  Order  was 
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made  by  the  Secretary  of  State  dated  August 
18,  1897,  but  it  does  not  contain  any  altera- 
tions material  to  be  noted.  It  is  a  curious 
fact  that  in  the  many  cases  decided  under  the 
Hackney  Carriage  Acts,  and  to  which  our  at- 
tention has  been  called,  in  not  a  single  in- 
stance was  any  reference  made  in  the  judg- 
ments to  the  Metropolitan  Public  Carriage 
Act,  1869,  or  to  the  Orders  made  under  it. 
I  can  only  assume  that  this  was  because  the 
person  who  was  sought  to  be  made  liable 
.  for  the  act  of  the  driver  of  the  hackney  car- 
riage was  either  the  owner  or  the  part-owner 
of  the  hackney  carriage,  and  it  was  there- 
fore immaterial  to  point  out  that  since  the 
repeal  of  the  Act  of  1831  the  fact  of  being 
upon  the  register  as  the  licenced  proprietor  of 
a  hackney  carriage  not  only  no  longer  in- 
volves the  conclusion  that  the  person  who  had 
been  so  phiced  upon  the  register  either  was, 
or  had  represented  himself  to  be,  either  own- 
er or  part-owner  or  concerned  either  solely 
or  in  partnership  with  some  other  person 
in  the  keeping,  using,  employing,  or  letting 
to  hire  of  such  hackney  oarriage,  but  that 
the  provisions  of  the  Orders  with  reference 
to  the  managers  of  cMupanies  made  it  im- 
possible that  with  regard  to  those  particu- 
lar persons  they  could  be  the  proprietors  in 
the  sense  of  being  owners  or  part-owners 
of  the  hackney  carriages  in  respect  of  which 
their  names  appeared  on  the  register.  The 
decisions  to  which  reference  was  made  in 
their  order  of  date  were  as  follows :  Venables 
V.  Smith  [1877]  2  Q.  B.  I>.  279;  King  v,  Spurr 
(1881)  8  Q.  B.  D.  104;  Rex  v.  London  Im- 
proved Cab  Co.  (1889)  23  Q.  B.  D.  281; 
Keen  v,  Henry  (1893)  [1894]  1  Q.  B.  292; 
and  Gates  v.  Bill  [1902]  2  K.  B.  38.  The 
effect  of  these  decisions  is  summarized  by 
Buckley,  L.  J.,  in  Doggett  v,  Waterloo  Taxi- 
Cab  Co.  [1910]  2  K.  B.  336,  342;  and  by  Lord 
Atkinson  in  Smith  v.  General  Motor  Cab 
Co.  [1911]  A.  C.  188,  192.  Buckley,  L.  J., 
[243]  treats  these  cases  as  being  decisions 
as  to  the  relation  between  ''owner"  and  driv- 
er of  a  hackney  carriage.  Lord  Atkins(m 
puts  the  result  of  the  cases  in  the  cases  in 
this  way.  He  says:  "It  may  well  be  that 
though  the  relation  betAveen  the  taxicab  own- 
er and  his  driver  inter  se  be  that  ol  bailor 
and  bailee,  the  driver  may  still  quoad  third 
parties  be  treated  as  the  agent  of  the  proprie- 
tor authorized  to  ply  for  hire  in  the  streets 
for  reward  to  the  latter;  and  the  proprietor 
be  thereby  rendered  liable  for  those  acts  of 
the  driver  which  were  within  the  scope  of 
the  latter 's  authority.  The  general  result  of 
the  cases  of  Fowler  v.  Lock,  L.  R.  7  C.  P.  272; 
Venables  v.  Smith,  2  Q.  B.  D.  279;  Rex  v. 
London  Improved  Cab  Co.  23  Q.  B.  D.  281; 
Smith  V.  Bailey  [1891]  2  Q.  B.  403,  405: 
and  Gates  v.  Bill  [1902]  2  K.  B.  38;  cited 
in  Doggett>  Case  [1910]  2  K.  B.  336,  342, 
is  that  in  the  ease  of  horse-drawn  cabs,  where 
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drivers  ware  given  them  in  charge  under 
terms  resembling  those  admitted  to  exist  in 
the  present  case,  the  relation  betweeu  the 
proprietor  and  driver  was  that  of  bailor  and 
bailee,  but  that  quoad  third  parties  the  driv- 
ers were,  under  the  provisions  of  the  Metro- 
politan Hackney  Carriage  Act,  1843  (admit* 
tedly  applicable  to  taxieabs),  deemed  to  be 
the  servants  of  the  proprietors.''  In  this 
passage  the  expressions  '^proprietor''  and 
*'owner"  are  used  as  having  the  same  mean- 
ing. Tlie  cases  to  which  Lord  Atkinson  re- 
fers are  binding  upon  this  Court,  but  in  no 
case  has  the  question  which  is  raised  by  the 
present  appeal  been  either  raised  or  decided. 
The  question  which  we  have  to  decide  is 
whether  a  managing  director  of  a  company 
to  whom  a  licence  in  respect  of  a  hackney 
carriage  has  been  issued  under  r.  9  of  the 
Order  of  the  Home  Secretary  made  under 
the  Act  of  1860,  and  dated  December  30, 
1907,  is  estopped  from  alleging  that  he  is 
iiot  the  proprietor  of  the  hackney  carriage 
in  the  sense  of  being  an  owner  or  part-owner 
of  the  carriage  or  an  employer  of  the  driver 
In  my  opinion  he  is  not.  There  is  nothing 
either  in  the  statutes  or  in  the  decided  cases 
which  compels  us  to  so  hold,  and  I  can  see 
no  reason  why  he  should  not  be  entitled  to 
prove  what  the  real  fact  is.  As  I  have  al- 
ready pointed  out,  the  statute  of  186U  im- 
poses no  condition  as  to  ownership  upon  the 
person  applying  for  a  licence.  The  Order  of 
the  Home  Secretary  imposes  no  such  condi- 
tion. The  Order,  on  the  contrary,  in  the  case 
of  [244]  companies  makes  it  plain  that  the 
person  to  whom  the  licence  is  to  be  issued  is 
not  an  owner  or  part-owner.  The  managing 
<li rector  of  a  cab  company  no  doubt  comes 
within  the  definition  of  proprietor  contained 
in  the  Act  of  1843  as  a  person  "concerned 
otherwise  than  as  a  driver  or  attendant  in 
<»mploying  for  hire"  the  cabs  of  the  company, 
and  as  such  is  liable  for  the  penalties  pre- 
scribed by  the  Act.  The  Order  of  the  Home 
Secretary  cannot,  I  think,  be  read  as  requir- 
ing the  registration  of  a  managing  director 
in  any  other  capacity  than  the  one  1  have 
indicated.  Under  these  circumstances  I  read 
the  entry  in  the  register  literally — namely, 
that  the  defendant,  who  is  there  deneribed 
as  the  managing  director,  is  correctly  en- 
tered under  the  heading  of  proprietor  as  de- 
fined by  the  Act  of  1843,  but  the  entry  does 
not  carry  with  it  the  same  inference  as  the 
entry  would  have  done  had  it  been  made  un- 
der the  Act  of  1831,  or  estop  the  defendant 
from  proving  if  he  can  that  he  has  no  prop- 
erty or  interest  in  the  taxicab  and  that  the 
driver  is  under  no  agreement  at  all  with  him. 
I  agree  tliat  the  appeal  must  be  allowed. 

Saboiint,  J. — The  ruling  of  Salter,  J.,  here 
involves  two  propositions — ^namely,  first,  that 


the  proprietor  of  a  metropolitan  Lackney  cab 
or  taxicab  is  responsible  for  the  acta  of  the 
driver  on  the  footing  of  master  and  servant, 
and,  secondly,  that  tJie  registration  of  a  per- 
bon  as  prox^rietor  is  conclusive  to  establish 
his  proprietorship  for  this  puTpose,  and  does 
not  leave  it'  open  to  him  to  dispute  the  fact 
that  he  is  the  actual  proprietor.  The  queb- 
tion  to  be  determined  on  this  appeal  is  wheth- 
er that  ruling,  and  particularly  the  proposi- 
tion secondly  involved  in  it,  is  right. 

I  will  a^5ume  for  this  purpose  against  the 
defendant  that  the  provisions  of  the  London 
Hackney  Carriage  Act,  1831,  as  to  the  regib- 
tratiou  of  pr(4>rietors  of  hackney  cabs  were 
continued  by  s.  3  of  the  London  Hackney 
Carriages  Act,  1843;  that  there  was  intro- 
duced into  these  provisions  the  definition  of 
proprietor  in  s.  2  of  the  latter  Act;  and  even 
that,  notwithstanding  the  repeal  of  the  great- 
er portion  of  the  earlier  Act  by  s.  39  of  the 
Revenue  Act,  1S69,  these  provisions,  as  con- 
tinued in  the  Act  of  1843,  were  again  continued 
or  re-enacted  by  s.  15  of  the  ^letropolltan 
Public  Carriage  Act,  1860.  If  the  matter 
were  res  Integra  there  might  be  doubt  as  to 
these  assumptions,  particularly  as  to  the  last 
assumption,  and  I  [245]  do  not  find  that  in 
anv  of  the  decided  cases  since  1869  the  exact 
coui'se  of  the  legislation  in  question  has  been 
considered  either  in  th^  reported  arguments 
or  in  the  decisions,  though  s.  39  of  the  Reve- 
nue Act,  18G9,  is  referred  to  in  the  argument 
in  Rex  v.  London  Improve  Cab  Co.  23  Q.  B. 
D.  282.  But  in  all  probability  these  points 
were  considered  by  those  who  argued  and 
decided  the  cases,  and  some  or  all  of  tlie 
assumptions  were  deliberately  though  tacitly 
made.  And  it  is ,  unneecAsary  to  say  more 
on  this  2^o^i^^>  because  there  are,  in  m\ 
judgment,  other  sufiicient  reasons  for  decid- 
ing this  appeal  ^n  the  defendant's  favour. 

Xow,  on  this  footing  there  are  undoubtedly 
casi-s.  one  or  more  of  which,  are  binding  on 
this  Court,  such  as  Powles  v.  Hider,  d  £1. 
&  Bl.  207,  88  E.  C.  L.  207;  Venables  v.  Smith, 
2  Q.  B.  D.  279;  and  Rex  v.  London  Improved 
Cab  Co.  23  Q.  B.  D.  281,  which  estal>li8h  the 
first  branch  of  the  ruling  of  Salter,  J.,  namely, 
that  the  proprietor  of  a  hackney  cab  is  liable 
to  the  public  for  the  acts  of  the  driver  as  if 
the  relationship  of  master  and  servant  ex- 
isted between  them,  although  the  actual  re- 
lationship may  be  different.  But  I  can  find 
nothing  in  the  cases  to  warrant  the  second 
branch  of  the  ruling,  namely,  that  registra- 
tion is  conclusive  in  all  cases  to  establish 
actual  proprietorship,  so  as  to  saddle  the 
person  registered  as  proprietor  with  the  lia- 
bilities of  an  actual  proprietor.  In  all  the 
cabes  I'ited  the  person  held  responsible  was 
the  actual  proprietor  or  one  of  the  actual 
proprietors,  though  he  was  not  always  a 
registered    proprietor.      And    the    fact    that 
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non-registration  was  not  sufficient  to  enable 
a  real  proprietor  to  escape  liability  (Grates 
V.  Bill  [1802]  2  £.  B.  38),  miliUtes  against 
the  conclusiveness  of  the  register,  and  sug- 
gests^ though  it  does  not  establish,  that  regis- 
tration would  not  make  the  registered  pro- 
prietor liable  if  he  were  not  the  actual  pro- 
prietor. The  only  indication  of  a  possible 
estoppel  in  consequence  of  registration,  or  of 
the  effect  of  registration,  is  to  be  found  in  the 
'  second  ground  given  for  the  decision  in 
Powles  V.  Hider,  6  £1.  &  Bl.  207,  88  £.  C.  L. 
207.  But  there  the  action  was  brought  by  a 
hirer  of  the  cab  and  was  based  on  contract, 
and,  further,  the  hirer  was  deemed  to  have 
known  and  acted  on  the  faith  of  a  plate  on  the 
cab  stating  that  the  defendant  was  the  pro- 
prietor. The  case  is  quite  different  when,  as 
here,  the  action  is  one  [246]  in  tort  by  a 
person  who  could  not  have  relied  on  any  plate 
or  other  outward  sign,  even  if,  which  was  not 
the  ease,  there  had  been  any  such  sign  to 
rely  on. 

It  may  be  true  that  the  Acts  aim  in  general 
at  the  registration  of  one  or  more  of  the  real 
proprietors  so  that  in  the  ordinary  case  of 
a  single  owner  the  person  who  is  the  real 
proprietor  will  also  be  the  registered  pro- 
prietor. And  there  are  obvious  reasons  why 
this  should  in  general  be  so.  But  this  does 
not  necessarily  or  naturally  involve  making 
the  registered  proprietor  liable  as  the  real 
proprietor  whatever  the  real  facts  may  be. 
And  when  regulations  made  under  subsequent 
amending  legislation  provide,  as  here,  that 
in  the  case  of  cabs  belonging  to  companies  the 
manager  or  secretary  is  to  be  registered  as 
such,  I  think  they  amount  to  a  deliberate 
abandonment  in  such  cases  of  the  attempt  to 
identify  the  real  proprietor  with  the  regis- 
tered proprietor,  and  cannot  properly  be  con- 
strued as  operating  to  cast  ndditional  general 
liability  for  the  acts  of  drivers  on  persons 
who  are  and  are  described  as  servants  or 
nominees  of  owning  companies.  To  effect  so 
startling  a  result^  or  indeed  to  make  the 
register  in  general  conclusive  to  negative  the 
real  facts,  it  would  be  necessary  to  find  much 
clearer  language  than  any  present  here.  A 
statutory  estoppel  of  the  kind  suggested  is 
not  to  be  implied  lightly. 

It  has;  however,  been  suggested  that,  even 
if  the  defendant  is  not  liable  by  virtue  merely 
of  his  registration,  he  is  within  the  definition 
of  proprietor  in  the  Act  of  1843  by  reason 
of  his  being  the  managing  director  of  the 
company,  and  so  necessarily  concerned  in  the 
employment  of  the  cab.  To  this  there  are 
in  my  opinion  two  answers.  In  the  first  place 
I  am  by  no  means  satisfied  that  the  intention 
found  in  the  Acts  to  create  the  relation  of 
master  and  servant  in  all  cases  between  the 
proprietor  and  the  driver  can  be  extended 
so  as  to  create  that  relation  also  between  the 
driver  and  any  person  who,  although  con- 
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earned  in  the  employment  of  the  cab,  is  so 
concerned  merely  as  the  agent  for  and  on 
behalf  of  the  real  proprietor.  And  in  the 
next  place  I  do  not  think  that  it  must  be 
assumed  that  when  the  true  facts  in  relation 
to  the  proprietorship  of  this  cab  come  to  be 
known  it  will  necessarily  appear  that  the 
defendanti  or  even  perhaps  the  company  itself, 
was  a  proprietor  within  the  meaning  of  the 
Act  of  1843.  It  is  suggested,  and  it  may 
turn  out  to  be  the  fact,  that  the  [247]  real 
proprietor  was  an  altogether  different  person, 
namely,  one  who  was  buying  the  cab  by  means 
of  financial  assistance  from  the  company,  and 
who  was  in  a  position  to  drive  the  cab  himself 
or  allow  it  to  be  driven  by  others  without 
any  interference  by  the  company,  except  such 
as  was  necessary  to  protect  their  financial 
interest. 

For  these  reasons  I  agree  that  the  appeal 
should  be  allowed  and  a  new  trial  granted. 

New  trial  ordered. 


HOTE. 

ConolnslTenesa  of  Ucense  Registry  as 
to  Owaership  of  Motor  Vehicle* 

The  reported  case,  which  seems  to  be  a  case 
of  first  impression,  holds  that  the  entry  of 
the  name  of  the  owner  in  the  registry  of  the 
license  issued  to  a  taxicab  is  not. conclusive, 
and  that  the  person  named  in  the  r^stry 
may  prove  in  an  action  for  personal  injuries 
caused  by  the  driver  of  the  cab  that  he  was 
not  in  fact  the  owner  thereof.  This  holding 
is  in  accord  with  the  prevailing  doctrine  in 
the  United  States  that  while  the  license  num- 
ber on  a  motor  vehicle  is  prima  facie  evi- 
dence of  the  ownership  thereof  in  the  person 
whose  name  appears  in  the  corresponding 
certificate  of  registration,  the  presumption 
of  ownership  thus  arising  may  be  rebutted. 
See  the  note  to  Ferris  v.  Sterling,  Ann.  Cas. 
1916D  1161, 
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Gliattel  Mortprase  —  Inolnding   Addi- 
tiona  to  Stock  of  Goods  —  Validity. 

Where  the  lender  to  a  purchaser  of  a  stock 
of  goods  made  the  loan  in  good  faith  and  took 
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a  chattel  mortgage  on  the  stock  as  Becurity, 
believing  that  the  mortgage  was  security, 
and  such  mortgage  was  not  given  for  the 
benefit  of  the  purchaser  of  the  stock  of  goods, 
the  proceeds  of  any  sales  to  be  paid  to  the 
mortgagee  or  used  in  purchase  of  new  stock 
to  come  under  the  mortgage  and  to  replace 
that  sold  at  the  inception  of  the  transaction, 
the  mortgage  is  valid  as  between  the  lender 
and  the  purchaser. 

[See  note  at  end  of  this  case.] 

Same. 

A  chattel  mortgage  upon  future-acquired 
personal  property  or  a  fluctuating  stock  of 
goods  is  valid  as  between  mortgagor  and 
mortgagee. 

[See  note  at  end  of  this  case.] 

Rights     of     Creditors     against     Mort- 


Though  a  chattel  mortgage,  executed  in 
good  faith  by  the  purchaser  of  a  stock  of 
goods  to  the  person  who  lent  him  money  to 
enable  him  to  make  the  purchase  is  invalid  as 
against  the  creditors  of  the  purchaser,  it 
being  upon  a  fluctuating  stock  of  goods,  the 
lender's  mortgage  lien  is  perfected  when  he 
is  put  in  possession  of  the  merchandise  by 
the  purchaser,  the  mortgage  operating  as  an 
executory  agreement  which  subjected  after- 
acquired  goods  to  the  mortgagee's  lien  on  his 
taking  possession  before  the  rights  of  third 
persons  intervened. 

Same. 

Mere  existence  of  claims  of  creditors  of  the 
mortgagor,  without  attachment  or  seizure 
upon  execution,  is  not  an  intervention  of  the 
rights  of  third  persons,  preventing  subjec- 
tion of  after-acquired  goods  to  the  lien  of  a 
chattel  mortgage  on  the  mortgagee's  taking 
possession  before  the  rights  of  third  persons 
intervened. 

Same. 

Where  money  was  lent  to  enable  the  bor- 
rower to  purchase  a  stock  of  goods,  and  the 
lender  took  a  chattel  mortgage  on  the  fluctu- 
ating stock,  authorizing  him,  in  case  of  de- 
fault, to  take  possession  of  the  goods  and  sell 
them  at  private  sale  without  notice  to  pay 
the  borrower's  note,  the  fact  that  the  lender, 
when  he  took  possession  under  the  stipulation 
and  was  proceeding  in  good  faith  to  sell  the 
property,  was  not  unmindful  of  the  claims  of 
unsecured  creditors  and  offered  and  proposed 
to  get  all  he  could  out  of  the  property  for 
them,  does  not  lessen  nor  defeat  his  security. 

Aooonnts     Assigrned     as     Collateral    — 
Valuation  and  Disposal  of  Proceeds. 

Where  accounts  payable  to  a  mortgagor 
are  assigned  to  the  mortgagee  as  collateral 
security  for  the  note  secured  by  the  mortgage, 
the  accounts  will  not  be  given  an  estimated 
value  in  reducing  the  balance  due  on  the 
note,  but  the  actual  amount  realized  on  the 
accounts  will  be  added  to  the  proceeds  of  the 
sale  of  the  mortgaged  property  for  the  satis- 
faction of  the  balance  due  on  the  note  and  the 
costs  of  foreclosure,  the  surplus  to  go  to  the 
mortgagor. 

Same. 

The  mortgagee  in  such  a  case  must  account 
to  the  receiver  of  the  mortgagor  for  the  bal- 


ance realized  thereon  and  for  the  uncollected 
accounts. 

Appeal  from  Circuit  Court,  Multnomalt 
county:  MoRaow,  Judge. 

Action  by  G.  W.  Kenney,  plaintiff;  against. 
T.  M.  Hurlburt  et  al.,  defendants.  Judgment 
for  plaintiff.    Defendant  Sabin  appeals.  Mod* 

IFIED. 

[690]  This  is  a  suit  to  foreclose  a  chattel 
mortgage  on  the  fixtures  and  stock  of  goods, 
and  merchandise  executed  by  H.  J.  Pulfer  to 
plaintiff,  and  to  enjoin  the  sheriff  from  sell- 
ing the  property  in  execution,  pursuant  to 
a  judgment  rendered  against  the  Pulfer  Mer- 
cantile Company,  a  corporation.  All  the  de- 
fendants, except  R.  L.  Sabin,  in  the  several 
capacities  in  which  he  appears,  defaulted,  so 
that  the  only  issues  to  be  tried  are  thoso 
existing  between  the  plaintiff  Kenney  and  the- 
defendant  Sabin.  Plaintiff  holds  a  promis- 
sory note  for  $3,500  executed  to  him  on  Aug* 
nst  10,  1914,  by  H.  J.  Pulfer,  and  a  chattel 
mortgage  securing  the  same  executed  on  thai; 
date,  covering  the  stock  and  fixtures  of  tho 
business. 

On  May  24,  1016,  while  a  balance  of  the- 
note  remained  unpaid  and  Pulfer  was  in  de- 
fault, he,  being  then  in  possession  of  the 
property,  surrendered  up  the  personal  prop- 
erty to  the  plaintiff  under  the  chattel  mort- 
gage. 

The  complaint  alleges  the  execution  of  the 
note  and  mortgage  and  the  breach  of  the  con- 
ditions thereof.  Sabin's  answer  alleges  that 
the  Pulfer  Mercantile  Company,  a  corpora- 
tion, prior  to  August,  1914,  acquired  the 
stock  of  goods  and  fixtures  mentioned  from 
H.  J.  Pulfer,  and  that  the  business  of  buy- 
ing and  selling  was  conducted  by  the  corpora- 
tion; that  after  the  execution  of  the  mort- 
gage different  creditors  sold  goods  to  the 
corporation  which  became  part  of  the  stock; 
that  such  sales  were  made  without  the  knowl- 
edge of  the  mortgage  made  by  Pulfer;  that  Sa- 
bin, as  assignee,  instituted  an  action  against 
the  company  for  $1,484.93,  and  attached  the 
personal  property.  The  [691]  answer  showa 
his  appointment  as  receiver  of  the  Pulfer  Mer- 
cantile Company,  a  corporation,  a  bankrupt,, 
and  his  election  as  trustee.  It  further  avers 
that  the  chattels  mentioned  in  the  exhibits 
to  the  complaint  do  not  comprise  the  list  of 
goods  in  the  hands  of  either  H.  J.  Pulfer,  or 
Pulfer  Mercantile  Company,  at  the  time  of 
the  execution  of  the  chattel  mortgage;  and 
that  the  larger  portion  of  the  goods  on  hand 
in  August,  1914,  were  subsequently  disposed 
of.  The  reply  put  in  issue  many  of  the  al- 
legations of  the  answer. 

The  court  found  that  the  goods  when  de- 
livered to  the  plaintiff  under  his  mortgage 
were  the  property  of  Pulfer  and  not  of  the 
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eompmiiy,  %nd  were  so  owned  when  Sabin  was 
appointed  receiv*er  and  they  were  attached; 
that  afterwards,  on  August — ,  1915,  R.  L. 
8abin,  as  such  trustee,  sold  the  remaining 
personal  property  of  which  he  had  taken  pos- 
session for  the  sum  of  $2,400,  so  that  the 
entire  fund  realized  therefrom  and  now  in 
the  hands  of  defendant,  Sabin,  as  such  trus- 
tee, is  the  sum  of  $2,452.20,  which  is  made 
up  of  the  following'  items:  Perishable  prop- 
erty, $52.20;  store  fixtures,  $529;  and  stock 
of  merchandise,  $1,871;  that  it  was  agreed 
in  open  court  between  the  parties  that  this 
fund  should  be  treated  and  considered  in  the 
hands  of  the  trustee  as  the  personal  property 
itself;  that  on  February  25,  1915,  defendant 
Fulfer  and  plaintiff  entered  into  an  agree- 
ment whereby  the  former  was  to  transfer  to 
the  latter  from  time  to  time  certain  accounts 
or  choses  in  action  against  customers  to 
whom  goods  had  been  sold  on  credit,  and  that 
as  they  were  collected  by  plaintiff  the  pro-' 
ceeds  thereof  were  to  be  applied  in  part  pay- 
ment of  his  note,  pursuant  to  which  Pulfer 
did  transfer  certain  of  the  accounts  to  plain- 
tiff; that  plaintiff  has  realized  from  these 
accounts  and  choses  in  action  and  from  the 
sale  of  a  team  of  horses,  harness  and  wagon, 
[692]  the  sum  of  $1,729.26,  which  should  be 
credited  on  plaintiff's  note  as  of  February  25, 
1915,  at  which  time  there  was  due  on  the 
note  the  sum  of  $3,500  principal,  and  $140 
interest;  that  on  February  25,  1915,  after 
the  application  of  the  sum  so  realized  there 
remained  due  and  unpaid  on  the  note  the 
sum  of  $1,910.74,  no  part  of  which  has  been 
paid.  The  Circuit  Court  decreed  that  plain- 
tiff's chattel  mortgage  be  foreclosed  as  a  first 
lien  upon  the  goods  to  satisfy  the  balance, 
$1,910.74,  with  interest  at  eight  per  cent  per 
annum  from  February  25,  1915.  The  sum  of 
$400  was  allowed  as  attorneys'  fees,  and  a 
further  sum  for  costs  of  bringing  suit. 

Sidney  Teiaer  and  Beaohy  Simon  d  Nelson 
for  appellant. 

Milo  O.  King  and  Malarkey,  Seahrook  A 
Dibble  for  respondent. 

Bean,  J. — ^The  vital  question  in  the  case 
is  as  to  the  ownership  of  the  personal  prop- 
erty at  the  time  of  the  execution  of  plaintiff's 
chattel  mortgage  and  at  the  time  of  the  tak- 
ing possession  thereof  by  Kenney  under  the 
terms  of  such  mortgage.  Upon  this  point 
the  rights  of  the  plaintiff  and  defendant  must 
stand  or  fall. 

In  February,  1914,  H.  J.  Pulfer  entered 
into  the  general  mercantile  business  in  the 
town  of  Gresham,  purchasing  of  Bragg  & 
Duncan,  a  retiring  concern,  their  stock  in- 
voiced at  approximately  $1,900,  and  fixtures 
at  about  $1,200.  In  order  to  buy  the  prop- 
erty and  practically   [693]  as  one  transac- 


tion, Pulfer  obtained  $1,000  from  his  wife 
and  negotiated  a  loan  from  plaintiff  Kenney. 
To  secure  the  payment  of  the  latter  loan  Pul- 
fer executed  a  diattel  mortgage  on  the  stock 
of  goods  and  fixtures  to  Kenney.  On  Au- 
gust 10,  1914,  Kenney  loaned  Pulfer  an  ad- 
ditional $1,000,  taking  a  new  mortgage  on  ^ 
the  merchandise  and  fixtures.  The  mortgage 
described  the  chattels  as  "that  certain  stock 
of  general  merchandise  consisting  of  .  .  . 
and  all  additions  which  shall  hereafter  be 
made  to  such  stock  similar  in  kind  to  those 
above  set  forth,  or  otherwise,"  and  the  same 
were  located  '^together  with  all  of  the  fix- 
tures of  every  kind  and  nature  in  said  build- 
ings, being  the  stock  and  fixtures  formerly 
owned  by  Messrs.  Bragg  &  Duncan  of  Gres- 
ham, County  of  Multnomah,  State  of  Oregon, 
and  all  additions  made  thereto."  Then  fol- 
lows the  provision: 

"It  is  understood  and  agreed,  however,  that 
the  said  H.  J.  Pulfer  shall  hold  and  retain 
the  possession  of  said  chattels  as  the  agent 
of  G.  W.  Kenney  of  Gresham,  County  of 
Multnomah,  State  of  Oregon,  that  nonv  of 
the  chattels  shall  be  sold  unless  the  said  H. 
J.  Pulfer,  as  the  agent  of  said  G.  W.  Ken- 
ney shall  keep  a  strict  account  thereof  and 
render  a  strict  accounting  thereof  to  the 
said  G.  W.  Kenney  applying  all  the  proceeds 
received  from  said  sale  either  in  payment  of 
the  obligation  secured  by  this  instrument  or 
in  purchasing  new  stock  to  take  the  place  of 
that  sold,  which  said  new  stock  shall  thereby 
come  imder  the  operation  of  this  mortgage." 

The  chattel  mortgage  was  duly  placed  upon 
the  records  of  MultnomcCh  County.  Pulfer 
operated  the  business  under  the  name  of  Pul- 
fer Mercantile  Company,  selling  goods  and 
purchasing  others.  No  strict  account  there^ 
of  was  rendered  to  Kenney  until  February, 
1915,  when  he  insisted  upon  being  paid  a 
portion,  [694]  and  several  accounts  due  Pul- 
fer for  goods  sold  were  transferred  to  Ken- 
ney to  be  collected  and  credited  on  the  mort- 
gage debt.  Other  accounts  were  also  turned 
over  to  him  in  like  manner  from  time  to  time 
and  the  money  realized  therefrom  credited  on 
the  note.  On  May  24, 1915,  Kenney  took  pos- 
session of  all  the  stock  of  goods  and  the  fix- 
tures then  in  the  store  and  posted  a  notice  of 
foreclosure  on  the  store  door.  On  February 
14,  1914,  H.  J.  Pulfer,  his  wife,  C.  B.  Pulfer, 
and  D.  M.  Roberts  signed  articles  of  incor- 
poration of  Pulfer  Mercantile  Company.  H. 
J.  Pulfer  subscribed  for  one  share  of  the 
stock  thereof;  Mrs.  Pulfer  subscribed  for  98 
shares  and  D.  M.  Roberts  for  one  share,  mak- 
ing 100  shares  total  capitalization.  These 
parties  held  a  stockholders'  meeting.  The 
papers  were  prepared  in  Portland  and  the 
minutes  of  a  directors'  meeting  were  written 
up  and  delivered  to  Pulfer  with  instructions 
that  after  the  articles  of  incorporation  were 
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filed  with  the  corporation  commissioner  a 
meeting  of  the  directors  should  be  held  at 
Gresham  and  the  minutes  then  utilized.  It 
does  not  appear  that  any  such,  meeting  was 
afterward  held.  About  April,  1914,  it  was 
proposed  by  Pulfer  that  Kenney  would  con- 
sent to  turning  over  to  the  corporation  the 
personal  property  mortgaged  to  him  and  that 
in  lieu  of  the  chattel  mortgage  the  98  shares 
of  the  corporate  stock  subscribed  for  by  Mrs. 
Pulfer  should  be  pledged  to  secure  the  pay- 
ment of  his  note.  Kenney  was  urged  to  agree 
to  this  plan  and  the  articles  of  incorporation 
were  filed  in  Salem  and  in  the  county  clerk's 
office  in  May.  The  organization  fee  and  li- 
cense fee  to  July  1,  1914,  were  paid  and  a 
contract  was  prepaid  for  plaintiff  to  sign 
to  effect  the  proposal.  Kenney  considered 
the  matter  for  a  time  and  after  consulting 
his  banker  refused  to  make  the  change.  The 
stock  of  goods  and  fixtures  was  never 
[695]  transferred  to  the  corporation  nor  was 
there  ever  any  attempt  to  do  so  or  pretense 
that  the  same  had  been  done.  No  change  was 
made  by  Pulfer  in  the  method  of  doing  bus- 
iness. On  May  29,  1916,  defendant  Sabin, 
as  the  representative  of  various  creditors, 
procured  an  attachment .  on  the  stock  of 
goods  and  fixtures  in  an  action  against  Pul- 
fer ^lercantile  Company,  a  corporation.  Pur- 
suant to  such  attachment  the  sheriff  took 
possession  of  the  personal  property.  A  trial 
of  the  rights  of  the  property  as  between  Pul- 
fer and  the  corporation  by  a  sheriff's  jury 
resulted  in  a  verdict  that  the  property  be- 
longer  to  the  former  and  not  to  the  latter. 
Defendant  Sabin  fttmished  a  bond  to  protect 
the  sheriff  and  directed  a  sale  of  the  mer- 
chandise and  fixtures  upon  execution  upon 
the  judgment.  This  suit  was  then  com- 
menced. On  July  1,  1916,  bankruptcy  pro- 
ceedings were  instituted  in  the  Federal  Court 
against  Pulfer  Meroantile  Company,  a  corpo- 
ration, and  Sabin  was  appointed  receiver.  Ap- 
plication was  made  to  the  Federal  Court  for 
leave  to  make  said  receiver  and  any  trustee, 
who  might  afterwards  be  appointed,  parties 
to  this  suit  and  the  Federal  Court  ordered 
that  the  same  might  be  done  and  that  the 
issue  of  ownership  of  said  property  be  deter- 
mined in  the  state  court,  it  having  first  ob- 
tained jurisdiction  over  the  said  personal 
property.  Thereupon,  Sabin,  as  receiver,  and 
as  trustee,  was  made  a  party  defendant  here- 
in and  supplemental  complaints  were  filed 
against  him.  Tba  property  was  sold  and  the 
proceeds  are  held  in  lieu  thereof. 

The  defendant  Sabin  contends  that  the 
chattel  mortgage  of  plaintiff  was  invalid  for 
the  reason  that  the  stock  of  goods  was  left 
in  the  possession  of  the  mortgagor  with  pow- 
er of  disposition  thereof,  under  the  rule  fol- 
lowed in  Orton  v.  Orton,  7  Ore.  478,  481,  483, 
33  Am.  [696]  Rep.  717;  Aiken  v.  Pascall,  19 


Ore.  493,  24  Pac.  1039;  and  ^abin  v.  Wilkins, 
31  Ore.  450,  456,  468,  48  Pac.  425,  37  L.R.A. 
465.  Sabin  further  asserts  that  the  prop- 
erty at  the  time  of  the  attachment  was  owned 
by  Pulfer  Mercantile  Company,  a  corpora- 
tion. We  find  that  the  title  to  the  stock  of 
goods  and  fixtut>es  at  the  time  of  the  execu- 
tion of  plaintiff's  first  chattel  mortgage 
passed  from  Bragg  &  Duncan  to  H.  J.  Pul- 
fer and  was  never  transferred  to  the  corpora- 
tion; and  that  H.  J.  Pulfer  was  the  lawful 
owner  of  the  property  at  the  time  of  the  ex- 
ecution of  both  of  plaintiff's  mortgages. 

1.  In  regard  to  the  question  of  the  force 
of  the  mortgage  it  will  be  noticed  that  H.  J. 
Pulfer  was  by  the  terms  thereof  not  given 
an  unqualified  right  to  sell  the  goode,  but 
only  unless  he  should  "keep  a  strict  account," 
render  the  same  to  Kenney  and  apply  the 
proceeds  to  th«  payment  of  the  mortgage 
.debt  or  in  purchasing  new  stock  t^  take  the 
place  of  that  sold.  It  must  be  conceded  that 
there  was  no  actual  fraud  in  the  transac- 
tion. Kenney  loaned  the  money  to  Pulfer  in 
good  faith  and  took  the  mortgage  believing 
that  it  was  security.  It  was  not  given  for 
the  benefit  of  Pulfer  in  any  sense  of  the  word. 
Therefore,  at  the  inception  of  the  transaction 
the  chattel  mortgage  was  valid  as  between 
Kenney  and  Pulfer.  On  May  24,  1915,  Ken- 
ney, the  mortgagee,  took  complete  possession 
of  the  mortgaged  property  with  the  intention 
of  holding  the  same  and  continued  in  such 
possession  until  the  tim<e  of  the  attachment. 
The  right  of  Pulfer  to  hold  possession  of  or 
to  sell  any  of  the  goods  ceased  at  that  time. 
There  was  then  no  other  lien  upon  the  mer- 
chandise. The  creditors  for  whom  the  claim 
is  made  by  the  receiver  are  strictly  speaking 
those  of  Pulfer  Mercantile  Company,  a  cor- 
poration, and  not  of  H.  J.  Pulfer. 

[697]  2.  Viewing  the  matter  in  the  light 
most  favorable  to  such  creditors,  a  chattel 
mortgage  upon  future  acquired  pergonal 
property  or  a  fluctuating  stock  of  goods  is 
valid  as  between  the  mortgagor  and  mort- 
gagee: Flanagan  Bank  v.  Graham,  42  Ore. 
403,  71  Pac.  137,  790;  Peterson  v.  Sabin,  214 
Fed.  234,  130  C.  C.  A.  608;  Morton  v.  Wil- 
liamson, 72  Ark.  390,  81  S.  W.  235;  Fid.ali- 
ty  Trust  Co.  v.  Staten  Island  Clay  Co.  70 
K  J.  Eq.  650,  67  Atl.  1078;  Galveston,  etc. 
R.  Co.  V.  Hill  Mercantile  Co.  81  Tex.  Civ. 
App.  196,  71  S.  W.  797 ;  W.  Hayward  Export 
Co.  V.  Lee,  193  Fed.  647,  113  C.  C.  A.  616. 

3,  4.  Although  the  chattel  mortgage  ex- 
ecuted by  H.  J.  Pulfer  to  plaintiff  in  good 
faith  was  invalid  as  against  the  creditors 
of  the  mortgagor,  it  being  upon  a  fluctuating 
stock  of  goods,  the  lien  was  thereby  perfected 
when  the  mortgagee  Kenney  was  put  in  pos- 
session of  the  merchandise  on  May  24;  b/ 
Pulfer,  the  mortgagor.  The  mortgage  op- 
erated as  an  executory  agreement  which  sub" 
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Jected  the  after-ajoquired  goods  to  the  lien  oi 
the  mortgage  upon  the  mortgagee  taking  pos- 
session of  the  goods  before  the  riglits  of  third 
persons  intervened.  The  existence  of  claims 
of  creditors  without  attachment  or  seizure 
upon  execution-  was  not  such  an  intervention : 
6  Cyc.  1061;  Wasserman  v.  McDonnell,  190 
Mass.  326,  76  N.  E.  959;  Allen  v.  Goodnow, 
71  Me.  420;  Deering  v.  Cobb,  74  Me.  332,  43 
Am.  Rep.  596;  Williamson  v.  Nealey,  81  Me. 
447,  17  Atl.  404;  Williams  v.  Noyes,  etc.  Mfg. 
Co.  112  Me.  408,  92  Atl.  482,  Ann.  Cas.  1916D 
1224;  In  re  National  Valve  Co.  140  Fed.  679; 
In  re  National  Grocer  Co.  181  Fed.  33,  30 
L.R.A.(N.S.)-  982,  104  C.  C.  A.  47;  In  re 
Hurky,  185  Fed.  851;  Johansen  Bros.  Shoe 
Co.  V.  Alles,  197  Fed.  274,  116  C.  C.  A.  636; 
In  re  East  End  Mantel,  etc.  Co.  202  Fed, 
276;  People  v.  Bristol,  35  Mich.  [698]  28; 
Eddy  V.  McCall,  71  Mich.  497,  39  N.  W.  734; 
Louden  v.  Vinton,  108  Mich.  313,  66  N.  W. 
222;  Little  v.  National  Bank,  97  Ark.  57,  133 
S.  W.  166;  Burford  v.  First  Nat.  Bank,  30 
Ind.  App.  384,  66  N.  E.  78;  Campbell  v. 
Quinton,  4  Kan.  App.  317,  46  Pac.  914; 
Petring  v.  Chrisler,  90  Mo.  649,  3  S.  W.  405; 
Francisco  v.  Ryan,  54  Ohio  St.  307,  43  N. 
E.  1046,  66  Am.  St.  Rep.  711;  Cooper  v. 
Rouse,  130  N.  C.  202,  41  S.  E.  98. 

In  Currie  v.  Bowman,  26  Ore.  364,  381,  35 
Pac.  848,  in  discussing  lAie  validity  of  a  sim- 
ilar mortgage  Mr.  Justice  Lord  said: 

"To  avoid  a  mortgage  or  other  conveyance 
as  fraudulent  and  void,  there  must  be  a  real 
design  on  the  part  of  the  mortgagor,  in  which 
the  mortgagee  participated,  to  withdraw  his 
property  from  the  claims  of  his  creditors. 
.  .  .  A  debtor  has  a  right  to  secure  a 
creditor,  and,  if  he  does  so  by  giving  a  mort- 
gage, it  is  what  the  law  admits  to  be  right- 
ful, although  the  effect  will  be  to  hinder 
other  creditors,  and  he  so  intends;  yet,  if 
such  mortgage  is  -accepted  in  good  faith,  it 
is  not  a  fraudulent  hindrance,  because  the 
debtor  has  not  disposed  of  his  property  in 
a  way  to  prevent  its  application  to  the  satis- 
faction of  his  bona  fide  debt,"  citing  Sabin 
V.  Columbia  River  Lumber,  etc.  Co.  25  Ore, 
16,  34  Pac.  692,  36  Pac.  864,  42  Am.  St.  Rep, 
756. 

In  Sabin  ▼.  Wilkins,  31  Ore.  460,  48  Pac. 
426,  37  L.R.A.  465^  Mr.  Justice  Wolverton 
said  at  page  457  of  the  opinion: 

'The  intent  and  purpose  of  the  parties  in 
giving  and  recieiving  a  chattel  mortgage  is 
the  test  of  its  validity  at  its  inception,  but, 
as  it  is  a  thing  capable  of  modification  by 
subsequent  agreement,  either  expressed  or  im- 
plied, by  co-operative  and  willful  disregard 
of  ite  terms  and  conditions,  it  is  a  prerequi- 
site to  its  continuing  validity  that  good  faith 
and  fair-dealing  be  maintained  toward  those 
whose  intervssts  may  be  affected  by  it» 
A    chattel    mortgage    given    primarily    for 


[699]  the  benefit  of  the  mortgagor  is  void 
as  against  creditors  from  the  beginning." 

In  Little  v.  National  Bank,  97  Ark.  67,  133 
S.  W.  166,  it  was  held  that  a  mortgage  of  a 
stock  of  lumber  authorizing  the  mortgagor 
to  continue  sales,  but  requiring  him  to  keep 
the  srtock  up  to  a  stated  value,  is  valid  be- 
tween the  parties  and  constitutes  a  lien  on 
the  property  against  every  person,  except 
subsequent  purchasers  and  creditors  acquir- 
ing a  specific  lien  on  the  property.  In  Allen 
V.  Goodnow,  71  Me.  420,  we  find  that  where 
the  parties  to  the  mortgage  contract  that  the 
mortgagor  may  sell  from  the  stock  of  goods 
mortgaged  in  the  regular  course  of  trade,  re- 
plenishing the  stock  with  new  goods  which 
shall  be  subject  to  the  same  lien,  as  be- 
tween them  the  title  to  the  newly  acquired 
stock  in  trade  vests  in  the  mortgagee.  In 
In  re  National  Valve  Co.  140  Fed.  679,  681, 
affirmed  in  149  Fed.  64,  79  O.  C.  A.  76,  we 
find  it  is  definitely  decided  that  a  stipulation 
in  a  chattel  mortgage  that  it  shall  be  a  lien 
on  any  goods  the  mortgagor  may  thereafter 
purchase  and  place  in  stock  to  supply  the 
place  of  those  he  should  sell,  while  not  creat- 
ing a  present  lien,  nor  a  lien  when  and  as 
the  goods  are  purchased,  constitutes  a  valid 
contract  for  a  lien  on  suoh  acquired  proper- 
ty; and  that  possession  thereof,  lawfully  tak- 
en by  the  mortgagee,  has  the  same  effect  of 
protecting  it  in  his  hands  from  the  claims  of 
the  mortgagor's  creditors  as  has  possession 
taken  of  property  owned  by  the  mortgagor 
at  the  time  of  the  execution  of  the  mort- 
gage :  See  also  Francisco  v.  Ryan,  64  Ohio  St. 
307,  43  N.  E.  1045,  66  Am.  St.  Rep.  711. 

"In  equity  while  a  chattel  mortgage  of 
after-acquired  property  passes  no  title  to 
such  property,  it  operates  to  create  an  equi- 
table interest  in  the  mortgagee  under  the  max- 
im that  equity  considera  that  as  [700]  done 
which  ought  to  be  done,  the  mortgage  being 
deemed  to  be  an  executory  agreement  which 
attaches  to  the  property  when  acquired.'* 

6  R.  C.  L.  §  27;  Borden  v.  Croak,  131  111. 
68,  22  N.  E.  793,  19  Am.  St.  Rep.  23;  Wright 
v.  Bircher,  72  Mo.  179,  37  Am.*  Rep.  433; 
McCaffrey  v.  Woodin,  66  N.  Y.  450,  22  Am. 
Rep.  644;  Akers  v.  Rowan,  33  S.  C.  461,  12 
S.  E.  166,  10  L.R.A.  705;  Homer-Gaylord 
Co.  v.  Fawcett,  60  W.  Va.  487,  40  S.  E.  564, 
57  L.R.A.  869;  Holroyd  v.  Marshall,  10  H. 
L.  Cas.  191,  33  L.  J.  Ch.  193,  9  Jur.  N.  S. 
213,  7  L.  T.  N.  S.  172,  11  W.  R.  171,  10 
Eng.  Rul.  Cas.  426;  notes  to  46  Am.  Dec. 
717,  76  Am.  Dec.  731,  109  Am.  St  Rep.  614, 
and  18  L.Rjl.  300  et  seq.  In  Jones  on  Chat- 
tel Mortgages  (4th  ed.)  Section  178,  it  is 
stated  thus  in  part: 

"Delivery  of  possession  under  a  mortgage, 
before  rights  have  been  acquired  by  others, 
will  cure  any  invalidity  there  may  be  in  the 
instrument,  whether  arising  from  an  insuf- 
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ficient  description  of  the  property,  an  insuf- 
ficient execution  of  the  instrument,  the  omis- 
sion to  record  it,  or  from  its  containing  a 
provision  which  makes  it  void  except  as  be- 
tween the  parties;  as,  for  instance,  an  agree- 
ment that  the  mortgagor  may  retain  posses- 
sion and  sell  a  stock  of  goods  in  th^  usual 
course  of  trade." 

We  do  not  deem  it  necessary  to  consider 
what  was  the  status  of  the  Pulfer  Mercan- 
tile Company  as  a  corporation.  Suffice  it  to 
say  that  if  it  was  a  corporation  it  never 
owned-  the  property  mortgaged  to  Kenney. 
The  receiver  Sabin  is  claiming  a  right  to  the 
property  under  the  Pulfer  Mercantile  Com- 
pany, a  corporation,  as  owned  by  it.  If  the 
mortgage  in  question  had  been  actually 
fraudulent  in  its  inception  a  different  result 
would  have  been  effected.  The  entire  cash 
that  went  into  the  business  consisted  of  the 
original  $2,500  borrowed  [701]  from  plain- 
tiff, the  $1,000  borrowed  from  Mrs.  Pulfer, 
the  $1,000  borrowed  from  plaintiff  on  Aug- 
ust 10,  1914,  and  th«  $1,000  borrowed  from 
one  Middleton  in  March  or  April,  1915,  all 
of  which  was  Pulfer's  money  for  which  he 
was  individually  indebted,  and  not  the  cor- 
poration. It  appears  that  between  August, 
1914,  and  May,  1915,  Pulfer  paid  out  some 
$16,000  or  $17,000  in  th«  purchase  of  goods. 

5.  In  view  of  the  facts  that  the  rulings 
of  the  state  courts  upon  the  question  are  not 
harmonious,  and  that  there  is  an  apparent 
conflict  in  the  opinions  of  the  lower  federal 
courts,  and  further  because  this  particular 
phase  of  the  question  is  practically  new  in 
this  state  it  becomes  of  interest  to  note  the 
view  of  the  Supreme  Court  of  the  United 
States  as  expressed  in  Etheridge  v.  Sperry, 
139  U.  S.  266,  35  U.  S.  (L.  ed.)  171,  11  S. 
Ct.  565,  where  a  chattel  mortgage  ex'ecuted 
in  Iowa  was  under  consideration.  In  the 
concluding  part  of  the  opinion  Mr.  Justice 
Brewer  says: 

"Indeed,  if  this  were  an  open  question,  we 
could  not  be  blind  to  the  fact  that  the  ten- 
dency of  this  commercial  age  is  towards  in- 
creased facilities  in  the  transfer  of  property, 
and  to  uphold  such  transfers  so  far  as  they 
are  made  in  good  faith;  and  it  is  at  'least 
worthy  of  thought,  whether  the  rulings  made 
by  the  Supreme  Court  of  Iowa  do  not  tend 
to  make  chattel  mortgages  more  valuable  for 
eonmiercial  purposes,  without  endangering 
the  rights  of  unsecured  creditors.  The  law 
now  generally  requires  a  record  of  all  such 
instruments,  and  that,  like  the  recording  of 
a  real  estate  mortgage,  gives  notice  to  all 
parties  interested  of  the  fact  and  extent  of 
encumbrances.  Why  should  a  transaction 
like  this  be  condemned,  if  made  in  good  faith 
and  to  secure  an  honest  debt?  The  owner 
of  a  stock  of  goods  may  make  an  absolute 
sale  of  them  to  his  creditor,  in  payment  of  a 


debt.  If  an  absolute,  why  not  a  conditional, 
sale,  with  such  conditions  as  he  and  his  cred- 
itor may  agree  upon  ?  As  between  the  parties 
[702]  no  court  would  question  this  right,  or 
refuse  to  enforce  the  conditions.  The  inter- 
ests of  the  general  public  are  not  prejudiced 
by  any  such  transaction  between  debtor  and 
creditor.  Indeed,  they  are  rather  promoted 
by  any  arrangement  under  which  the  mort- 
gagor can  continue  in  business,  for  in  ninety- 
nine  cases  out  of  a  hundred  the  taking  of 
possession  by  a  creditor  results  in  closing 
the  business,  and  turning  the  debtor  out  of 
employment.  The  only  parties  who  can  claim 
to  be  injuriously  affected  are  unsecured  cred- 
itors. But  they  are  notified  by  the  record  of 
the  exact  relations  between  the  mortgagor 
and  mortgagee;  and  surely  subsequent  cred- 
itors have  no  right  to  complain  if  they  deal 
with  the  mortgagor  with  full  knowledge  of 
such  relations.  Existing  creditors  may  of 
course  challenge  the  good  faith  of  the  trans- 
action, but  if  they  cannot  disturb  an  abso- 
lute sale  when  made  in  good  faith,  why 
should  they  be  permitted  to  challenge  a  con- 
ditional sale  if  made  in  like  good  faith  ?  The 
fact  that  fraudulent  relations  are  possible,  is 
hardly  a  sufficient  reason  for  denouncing 
transactions  which  are  not  fraudulent." 

It  is  apparent  that  the  modern  trend  of 
judicial  decision  is  to  uphold  chattel  mort- 
gages upon  a  commercial  stock  of  goods  tak- 
en in  good  faith  where  the  instrument  is 
placed  upon  the  public  records.  This  is  clear- 
ly indicated  by  the  comments  of  the  United 
States  Supreme  Court  quoted  above.  The 
mortgagee  was  authorized  by  the  terms  of  the 
instrument,  in  case  of  default,  to  take  pos- 
session of  the  mortgaged  goods  "and  sell  and 
dispose  of  the  same  at  private  sale  without 
notice"  to  pay  the  note.  He  took  possession 
under  the  stipulation  and  was  proceeding 
in  good  faith  to  sell  the  property  at  private 
sale  to  satisfy  the  debt.  The  fact  that  he 
was  not  unmindful  of  the  claims  of  the  un- 
secured creditors  and  offered  and  proposed 
to  get  all  he  could  out  of  the  property  for 
them  would  not  lessen  nor  defeat  his  securi- 
ty. At  the  time  he  so  took  possession  there 
was  nothing  to  prevent  him  from  enforcing 
a  lien  [703]  upon  the  property  if  he  had  had 
no  mortgage.  There  is  no  good  reason  yvhy 
he  should  be^considered  in  a  less  favorable 
position  by  reason  of  taking  a  chattel  mort- 
gage in  entire  good  faith  to  secure  the  money 
loaned  to  Pulfer  to  pay  for  the  stock  of  goods. 
Pulfer  testifies  that  he  informed  the  princi- 
pal creditors  of  the  chattel  mortgage.  He  is 
out  of  the  business  in  any  event  and  seems 
inclined  to  state  the  matter  fairly.  Many 
of  the  present  managers  of  the  concerns  with 
whom  he  dealt  have  apparently  not'  remem- 
bered the  matter  or  never  had  actual  cog- 
nizance thei>eof.    The  public  record,  however. 
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disclosed  the  true  state  of  affairs  as  to  H. 
J.  Poller.  In  this  respect  the  present  case 
differs  from  the  facts  in  Soandinavian-Am- 
erican  Bank  v.  Sabin,  227  Fed.  679,  142  G. 
0.  A.  211.  There  is  the  further  distinction 
between  these  cases,  in  so  far  as  it  appears 
from  the  opinion  in  Scandinavian^American 
Bank  ▼.  Sabin,  supra,  that  there  was  no  tak- 
ing possession  by  the  mortgagee  in  the  last- 
named  case  as  in  the  case  at  bar.  The  rights 
of  the  defendant  Sabin  as  against  the  Pulfer 
Mercantile  Company,  a  corporation,  accrued 
on  May  29,  1915.  The  claim  made  by  the 
receiver  on  behalf  of  the  creditors  is  in  ef- 
fect that  they  had  a  lien  upon' the  stock  of 
merchandise  for  goods  sold,  without  any 
mortgage  or  contract  providing  therefor  be- 
fore the  attachment  was  levied. 

In  Fishar  v.  Kelly,  30  Ore.  1,  46  Pac.  146, 
at  page  8,  Mr.  Justice  Moore  said: 

"The  general  creditor  is  in  no  position  to 
raise  the  question  that  the  mortgage  is  void 
as  to  him  until  he  has  seized  the  property 
covered  by  the  chattel  mortgage,  or  secured 
some  lien  thereon/'  citing  Union  Nat.  Bank 
V.  Oium,  3  N.  D.  193,  64  N.  W.  1034,  44  Am. 
St.  Rep.  633. 

[704]  In  the  Fisher  case  a  chattel  mort- 
gage was  given  by  a  merchant  tailor  on  his 
stock  of  goods  which  he  retained  possession  of 
and  dealt  with  in  the  usual  course  of  trade. 
The  mortgagee  agreed  with  the  mortgagor, 
as  the  lower  court  found,  that  the  existence 
of  the  chattel  mortgage  should  not  be  made 
public  and  that  no  creditors  of  the  mortga- 
gor should  be  advised  thereof;  that  they 
knew  nothing  about  it  until  they  attached 
the  goods;  that  such  understanding  was  in- 
tended to  deceive  creditors  and  hinder  and 
defraud  them.  The  mortgage  was  never  filed, 
nor  was  possession  thereunder  ever  taken  by 
the  mortgagee.  It  was  held  to  be  "void  as 
to  attaching  creditors  without  reference  to 
the  issue  that  the  mortgagees  gave  the  mort- 
gagor power  to  dispose  of  the  goods  for  his 
own  use  and  benefit." 

^Whatever  may  be  stated  as  a  conclusion  by 
Mr.  Kenney  or  anyone  else  in  regard  to  the 
accounts  transferred  to  him,  it  is  clear  that 
the  same  were  taken  by  him  as  collateral  and 
anything  he  realized  therefrom  was  to  be 
credited  upon  the  Pulfer  note.  It  is  not  be- 
lieved that  Kenney  desires  more  than  a  suf- 
ficient amount  to  pay  the  debt  due  him.  It 
is  a  very  simple  matter  for  him  to  account 
for  any  balance  of  the  miscellaneous  bills  or 
other  collateral,  if  any,  that  may  remain  aft- 
er his  mortgage  is  satisfied.  This  matter, 
therefore,  need  not  be  further  considered 
here.  There  is  no  complaint  in  regard  to  the 
amount  found  due  upon  plaintiff's  note.  It 
follows  that  the  decree  of  the  lower  court 
should  be  affirmed  and  it  is  so  ordered. 

Affirmed. 


McBride,  C.  J.,  Harris  and  McCamant,  JJ., 
concur. 

^On  PrrrnoN  for  Rehkabino. 
(May  28,  1918.) 

Sidney  Teiser  and  Roscoe  O.  Nelson  for 
petition. 

Milo  C.  King  and  Malarkey,  Beabrook-  d 
Dibble,  contra. 

[705]  BxAN,  J. — In  a  petition  for  rehear- 
ing it  is  suggested  that  in  ascertaining  the 
balance  due  plaintiff  Kenney,  the  lower  court 
figured  a  credit  of  $300  as  the  estimated 
value  for  several  thousand  dollars  in  out- 
standing amounts  transferred  by  H.  J.  Pul- 
fer to  plaintiff. 

Our  opinion  heretofore  rendered,  88  Ore. 
692,  172  Pac.  490,  clearly  holds  that  such 
accounts  were  transferred  to  plaintiff  as  col- 
lateral security  for  the  note  of  plaintiff,  and 
not  as  an  absolute  sale.  These  accounts  ap- 
pear in  the 'findings  of  the  trial  court  as 
though  the  sum  of  $1,729.26  had  been  realized 
therefrom  with  the  proceeds  of  the  sale  of  a 
team  of  horses,  wagon  and  harness. 

6,  7.  The  decree  of  the  lower  court  wll  be 
directed  to  be  modified  so  as  to  provide  for 
the  payment  of  the  balance  found  due  upon 
plaintiff's  note  and  mortgage  from  the  pro- 
ceeds of  the  sale  of  the  mortgaged  property,  ^ 
and  the  net  amounts  actually  realized  by 
plaintiff  from  the  assigned  accounts,  consid- 
ering such  accounts  as  collateral  security, 
and  not  estimating  the  value  thereof.  Plain- 
tiff will  be  required  to  account  to  the  receiver, 
or  to  whom  the  same  may  appear  to  belong, 
in  the  lower  court  for  any,  and  all  of  the 
said  [706]  accounts,  or  the  proceeds  thereof 
that  mav  remain  after  the  satisfaction  of 
the  amount  found  due  plaintiff  upon  his 
note  and  mortgage,  and  the  costs,  expenses 
and  attorneys'  fee  in  this  suit. 

Plaintiff  will  recover  his  costs  in  this  court 
notwithstanding  such  modification.  In  other 
respects  the  motion  for  a  rehearing  is  denied. 

jilodified  on  petition  for  rehearing. 

* 

NOTE. 

The  reported  case  holds  that  a  chattel 
mortgage  covering  additions  to  a  stock  of 
merchandise  is  valid  as  between  the  mort- 
gagor and  the  mortgagee  and  that  therefore 
the  lien  of  the  mortgage  attaches  to  after 
acquired  goods  and  is  binding  thereon  as 
against  third  persons  who  have  not  acquired 
prior  rights  by  actual  attachment  or  seizure. 
The  conflicting  decisions  with  respect  to  the 
effect  of  a  chattel  mortgage  on  a  stock*  of 
mercantile  goods  as  covering  additions  there- 
to are  discussed  in  the  note  to  the  case  of 
In  re  Thompson,  Ann.  Cas.  1916D  1210. 
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MODERN     BROTHERHOOD     OF 
AMERICA    LODGE 

V. 


Oklahoma  Supreme  Court— ^uly  IS,  1915. 
SO  OTOa,  54;  160  Pao.  678. 


Beneficial  Associations  —  Reinstate- 
ment of  Member  —  Waiver  of  Pro- 
▼ision  as  to  Good  Healtli. 

The  M.  B.  A.,  a  fraternal  benefit  society, 
with  lodge  and  insurance  features,  in  April, 
1010,  received  Mrs.  Bailey  as  a  member,  and 
issued  tp  her  a  benefit  certificate  of  insurance, 
and  assessed  and  collected  from  her,  monthly, 
a  per  capita  tax,  reserve  fund  dues,  and  bene- 
fit assessments,  up  to  assessment  No.  11, 
which  was  due  and  payable  during  the  month 
of  November.  This  payment  was  not  made  un- 
til about  15  days  after  due,  when  it  was  made 
and  received  and  retained  by  the  company; 
an  unconditional  receipt  being  issued  there- 
for. Thereafter,  and  for  the  months  of  De- 
cember, January,  February,  March,  and 
April,  the  company  assessed  her  as  other 
members  in  good  standing  and  received  and 
retained  for  each  of  said  months,  timely  pay- 
ments of  the  assessments  and  local  dues,  is- 
suing unconditional  receipts  therefor.  Mrs. 
Bailey  died  in  April,  without  any  delinquency 
as  to  payments,  except  as  to  the  belated  pay- 
ment the  previous  December.  Held,  that  the 
conduct  of  the  company  in  retaining  the  be- 
lated payment,  without  condition,  and  the 
continuea  assessments  and  retention  of  pay- 
ments, without  condition,  for  several  months, 
waived  the  provision  that  the  reinstatement 
of  a  member,  in  default  as  to  payments,  is 
upon  condition  that  such  member  is  in  good 
health. 

[See  11  Ann.  Cas.  530;  Ann.  Gas.  1014G 
437;  Ann.  Gas.  1016D  601.] 

Interest  —  Validity  of  Contract  Pro* 
vision  against  Interest. 

A  provision  in  a  contract  of  insurance 
"that  in  any  action  at  law  or  equity,  brought 
to  enforce  the  collection  of  this  certificate,  or 
any  amount  alleged  to  be  due  thereunder, 
claimant  or  claimants  shall  not  be  entitled 
to  receive  or  recover  interest  on  the  amount 
thereof,"  is  against  public  ]|olicy  and  will  not 
be  enforced,  so  as  to  cut  off  interest  from  a 
judgment  duly  rendered  against  the  com- 
pany. Such  a  provision  tends  to  encourage, 
promote,  and  prolong  litigation  over  a  just 
claim,  which  ought  not  to  be  litigated ;  there- 
fore, in  principle,  it  comes  under  the  condem- 
nation of  the  law  relating  to  champerty  and 
maintenance. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  County  Gourt,  Pawnee  county: 
LiscuM,  Judge. 


Action  by  John  D.  Bailey,  plaintiff,  against 
Modern  Brotherhood  of  America  Lodge,  de- 
fendant. Judgment  for  plaintiff.  Defendant 
brings  error.  The  facts  are  stated  in  the 
opinion.    Afhembd. 

Orion  d  McNeiU  and  Sparrwc  d  Page  for 
plaintiff  in  error. 

Q,  W,  Goodu>in  aad  J.  M.  Hayes  for  defend- 
ant in  error. 

[55]  Bbbwsb,  G. — ^This  suit  was  brought  in 
the  court  below  by  John  D.  Bailey,  the  defend- 
ant in  error  here,  on  a  benefit  certificate  of 
insurance,  issued  by  plaintiff  [56]  in  error 
to  his  wife,  Emma  Bailey,  who,  previous  to 
the  time  of  the  suit,  had  died.  The  plaintifiT 
in  error  is  a  fraternal  benefit  society,  with 
lodge  features,  together  with  an  insurance 
feature,  under  which  its  lodge  members  are 
given  insurance  indemnity.  In  this  case, 
Emma  Bailey  was  accepted  as  a  member  and 
initiated  as  such  in  April,  1010,  and  there- 
after paid  monthly,  at  the  ^ime  they  were 
due,  a  certain  per  capita  tax,  reserve  fund 
dues,  and  benefit  assessments,  until  November, 
when  assessment  No.  11  was  made,  and  which, 
under  the  by-laws,  she  was  required  to  pay 
during  that  month.  On  the  last  day  of  the 
month  she  went  to  the  place  where  the  secre- 
tary of  the  local  lodge  was  usually  employed 
for  the  purpose  of  making  payment,  but,  not 
finding  the  secretary  in  at  the  time,  she  did 
not  hunt  her  up,  and  did  not  make  the  pay- 
ment, as  she  should  have  done,  during  the 
month  of  November,  and  not  until  some  days 
later,  probably  between  the  IQth  and  15th  of 
December,  at  which  time  she  made  the  pay- 
ment for  November.  The  same  was  forwarded 
to  the  company  at  its  home  office,  received  and 
retained  by  it,  and  she  was  given  a  receipt  in 
the  usual  form,  dated  November  30th,  and 
without  any  condition  whatever  mentioned 
therein.  Thereafter,  in  December,  January, 
February,  March,  and  Ap-ril,  assessments  were 
made  against  her  by  the  home  ofiice.  She  was 
notified  thereof,  and  paid  the  same  in  the 
usual  way,  and  received  unconditional  re- 
ceipts therefor  from  the  company.  She  died 
in  April,  1011,  and  after  proper  proofs  of 
death  had  been  furnished  the  company,  and 
it  had  denied  liability  and  had  refused  to  pay, 
this  suit  was  brought  to  recover  the  amount 
named  in  the  benefit  certificate. 

The«company  sets  out  numerous  sections  of 
the  contract  cKf  insurance,  together  with  cer- 
tain by-laws,  under  [57]  which  the  society 
operates,  among  which  is  section  130,  which 
provides,  in  substance: 

Tiiat  if  a  member  fails  to  pay  the  per  capita 
tax,  reserve  fund  payments,  or  benefit  assess- 
ments "on  or  before  the  last  day  of  the  month, 
in  which  said  notice  Is  dated  and  assessment 
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ig  payable,  or  who  shall  fail  to  pay,  with  the 
benefit  aeaeaBment  next  thereafter  levied,  any 
fine  legally  imposed  upon  him,  shall  stand 
suspended  and  during  such  suspension  his 
benefit  certificate  shall  be  absolutely  null  and 
void." 

Alao^  section  143,  whidi  provides,  in  sub^ 
stance: 

That  a  member  suspended  for  the  nonpay- 
ment of  assessments,  tax  reserve  fund,  lodge 
dues,  or  fines,  "may  be  reinstated  by  the 
payment  within  sixty  days  from  the  date  of 
suspension  of  all  arrearages  of  every  kind, 
including  all  assessments,  dues  and  fines,  for 
which  he  would  have  been  liable,  had  he  re- 
mained in  good  standing:  Provided,  however, 
that  such  members  be  in  good  health  at  the 
time  of  such  reinstatement:  Provided,  fur- 
ther, that  the  receipt  and  retention  of  such 
assessments,  etc.,  in  case  the  suspended  mem- 
ber is  not  in  good  health,  shall  not  have  the 
effect  of  reinstating  him,"  etc. 

Tliese  averments  are  followed  by  the  daim 
that  the  assured  was  not  in  good  health  when 
she  made  the  belated  November  payment.  To 
this  answer  the  plaintiff  replied,  setting  up 
the  facts  substantially  as  hereinbefore  stated, 
and  claiming  that  the  conduct  of  the  company 
in  continuing  to  assess  the  certificate  holder, 
with  full  knowledge  of  her  November  delin- 
quency, for  a  number  of  months,  and  receiv- 
ing and  retaining  the  payments  .she  made 
therefor,  upon  notice  given  by  the  company, 
constituted  a  waiver  of  the  forfeiture  provi- 
sion in  the  by-laws  and  contract>  and  oper* 
ated  as  an  estoppel  preventing  it  from  claim- 
ing the  benefit  of  same. 

[66]  The  cause  was  tried  to  the  court  with- 
out a  jury,  by  agreement  of  the  parties,  and 
the  court  found  for  the  plaintiff,  and  gave 
judgment  for  the  amount  sued  for,  together 
with  interest  at  the  rate  of  6  per  cent  per 
annum  thereon,  from  which  judgment  this 
appeal  is  prosecuted.  The  major  question  in 
this  case  is  that  of  waiver  and  estoppel.  A 
minor  question,  relating  to  the  allowance  of 
interest  on  the  policy,  will  be  discussed  later. 

1.  We  are  of  the  opinion  that  the  forfeiture 
in  this  case  was  waived  by  the  company  by  its 
conduct.  It  may  be  admitted,  and  it  is,  that 
the  failure  to  pay  the  sums  due  within  the 
time  allowed  the  assured  operated  ipao  facia 
to  suspend  such  member  until  reinstated,  as 
was  held  in  Modem  Brotherhood  of  America 
V.  Beshara,  42  Okla.  684,  142  Pac.  1014,  had 
the  matter  stopped  there.  But  it  is  a  well- 
recognized  principle  that  an  insurance  com- 
pany may  waive  any  provision  in  a  policy 
intended  for  its  benefit,  as  was  said  in  Pacific 
Mut.  L.  Ins.  Co.  ▼.  McDowell,  42  Okla.  at 
page  305,  141  Pac.  at  page  276: 

'*That  an  insuraace  company  may  waive 
any  provision  in  a  policy  intended  for  its 
benefit  is  a  principle  that  requires  no  cita- 


tion of  authorities  in  its  support.  Where 
there  has  been  a  breach  in  the  conditions  of  a 
policy,  the  company  may,  at  its  election,  take 
advantage  of  such  breach  and  cancel  the 
policy,  or  it  may  waive  the  forfeiture  by  acts, 
as  well  as  words.  It  is  always  required  that 
the  company,  as  well  as  the  insured,  should 
proceed  in  the  utmost  good  faith.  The  con- 
sideration for  the  insurance  is  the  premium 
paid,  and  if,  when  paid  and  appropriated  by 
the  company,  it  may,  while  retaining  the  pre- 
mium, be  allowed  to  plead  that  the  contract 
of  insurance  is  void  ah  initio,  then  in  such 
cases  the  insurer  would  be  bound  only  at  its 
pleasure.'' 

Said  case  but  asserts  the  rule  announced  in 
Pacific  Mut  L.  Ins.  Go.  v.  O'Neil,  36  Okla. 
792,  130  Pac.  270,  [59]  in  which  case  numer- 
ous authorities  are  cited.  Our  attention  has 
not  been  called  to  any  case  in  this  court,  and 
we  recall  none,  resting  upon  facts  similar  to 
those  involved  here;  but  we  think  the  case  of 
Rice  V.  New  England  Mut.  Aid  Soc.  146  Mass. 
248,  16  N.  E.  624,  a  case  quite  in  point, 
although  its  facts  are  not  as  strongly  against 
the  company  as  are  the  facts  with  which  we 
are  dealing.  In  that  case,  the  assured,  after 
default  in  making  payments,  paid  the  same 
later,  and  was  given  a  receipt,  conditioned 
''that  member  is  in  good  health."  But  there- 
after, for  a  number  of  months,  without  mak- 
ing an  investigation  as  to  the  health  of  the 
assured,  it  continued  to  assess  and  collect 
aAd  retain  the  ordinary  monthly  assesRments, 
without  condition.  We  do  not  feel  that  we 
could  improve  upon  the  reasoning  of  the  court 
in  that  case,  and  therefore  set  out  quite 
freely  from  the  opinion  as  follows : 

''If  it  be  asstmied  that  the  payment  made 
on  the  19th  of  August  was  too  late,  the  ques- 
tion remains  whether  the  company,  by  its 
subsequent  acts,  waived  a  right  to  avoid  the 
policy  or  certificate  of  insurance  on  that 
ground.  Without  expressing  any  opinion  as 
to  the  effect  of  the  retention  of  that  money, 
we  think  the  levy  of  the  subsequent  assess- 
ments, and  the  acceptance  of  the  money  paid 
upon  them,  amounted  to  such  a  waiver. 
When  the  time  came  for  the  levy  of  a  new 
assessment,  if  Mr.  Rice's  policy  was  to  be 
treated  as  still  in  force,  he  would  properly 
be  included  in  the  assessment;  otherwise  not. 
Under  this  state  of  things,  six  other  assess- 
ments upon  him  were  made  by  the  company, 
all  of  which  were  seasonably  paid.  There 
was  no  determination  by  the  directors  of  the 
company  that  for  the  time  being  Mr.  Rice's 
policy  should  be  treated  as  not  in  force  or 
suspended;  but  in  making  the  new  assess- 
ments, so  far  as  appears,  no  pains  were  taken, 
and  no  intention  was  formed,  to  exclude  him. 
No  condition  was  in  express  terms  annexed 
to  the  levy  of  these  new  assessments,  or  to  the 
acceptance  of  the  payments  by  the  assured 


746 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


upon  them.  The  company,  however,  contends 
[60]  that  the  condition  of  the  former  ac- 
ceptance reaches  forward,  and  applies  also  to 
the  later  payments,  and  that  it  is  not  bound 
by  later  assessments  which  it  made,  and  later 
payments  which  it  received,  in  ignorance  that 
the  assured  was  in  ill  health  at  th^  time  of 
the  former  payment.  But  it  cannot  be 
allowed  in  this  way  to  imply  a  condition  in 
favor  of  a  forfeiture.  It  had  knowledge  that 
on  the  former  occasion  the  payment  had  been 
made  too  late,  and  that  the  money  had  been 
accepted  with  a  condition  annexed.  If,  before 
levying  a  new  assessment^  the  company  wished 
to  know  the  particulars  as  to  Mr.  Rice's 
health,  and  thus  to  determine  whether  that 
payment  was  valid  or  not,  it  was  incumbent 
on  it  to  make  inquiry.  Instead  of  doing  so, 
instead  of  notifying  him  that  it  wished  for 
some  positive  evidence  or  statement  upon  the 
subject,  instead  of  imposing  a  further  condi- 
tion relating  back  to  the  time  of  the  former 
payment,  the  company  made  an  unconditional 
call  upon  him  for  the  payment  of  a  new  as- 
sessment. It  acted  under  no  deception  or 
misrepresentation,  but  it  had  all  the  informa- 
tion which  it  cared  to  take  the  pains  to  ac- 
quire. We  are  unable  to  see  how  it  can  prop- 
erly be  held  that  the  former  conditional 
acceptance  cuts  down  the  effect  of  the  later 
unconditional  acceptance.  The  condition  re- 
lated to  the  former  payment  alone.  Suppose 
the  payment  of  the  former  assessment  had 
never  been  made  at  all,  and  the  company, 
without  insisting  upon  the  nonpayment  as  a 
ground  of  forfeiture,  had  levied  new  assess- 
ments upon  the  assured,  which  were  all  duly 
paid  and  accepted  without  condition;  could 
it  be  contended  that  there  was  no  waiver? 
An  unconditional  acceptance  upon  assessment 
waives  all  former  know^n  grounds  of  forfei- 
ture; and  this  effect  is  not  varied  or  limited 
because  an  acceptance  of  a  former  assessment 
had  been  on  condition,  and  had  not  amounted 
to  such  a  waiver.  Hodsdon  v.  Guardian  L. 
Ins.  Co.  97  Mass.  144,  93  Am.  Dec.  73 ;  Bouton 
V.  American  Mut.  L.  Ins.  Co.  25  Conn.  642; 
Phoenix  L.  Ins.  Co.  v.  Raddin,  120  U.  S.  183, 
7  S.  Ct.  500,  30  U.  S.  (L.  ed.)   644." 

The  press  of  our  work  here  prevents  us 
from  collecting  the  very  numerous  authorities 
to  be  found  bearing  [61]  on  this  subject,  but 
we  have  examined  sufficient  of  them  to  con- 
vince us  that  the  holding  herein  is  correct. 
This  view  is  not  shaken  when  we  come  to 
examine  the  authorities  relied  upon  in  the 
brief  of  eminent  counsel  for  the  company. 
We  will  notice,  briefly,  some  of  the  main 
cases  upon  which  it  seems  to  rely. 

In  the  case  of  Royal  Highlanders  v.  Scovill, 
66  Neb.  213,  92  N.  W.  206,  4  L.R.A.(N.S.) 
421,  «  waiver  asserted  was  based  on  the  action 
of  the  secretary  of  the  local  castle,  who  re- 
ceived the  payments  of  the  asaessmenta  while 


the  assured  was  dying,  and  only  a  few  hours 
before  she  died.  The  local  secretary  of  the 
castle  was  utterly  without  power  to  bind  the 
company  d^  waive  any  of  its  rights. 

In  Carlson  v.  Supreme  Council,  etc.  115 
Cal.  466,  47  Pac.  375,  35  L.R.A.  643,  the 
waiver  set  up  was  based  solely  on  the  fact 
that,  after  delinquency,  ihe  certificate  holder 
had  been  notified  of  benefit  assessments,  but 
had  not  paid  them  at  the  time  of  death.  In 
that  order,  a  delinquent  in  the  payment  of 
his  dues  and  assessments  had  the  right  to  be 
reinstated,  whether  in  good  health  or  not, 
upon  paying  within  60  days  all  assessments 
made  against  him,  up  to  the  time  of  such 
payment,  and  it  was  held  that  during  such 
period,  it  was  the  duty  of  the  order  to  con- 
tinue assessing  him  and  notifying  him  of  the 
same,  to  the  end  that  he  might  avail  himself 
of  his  right  to  reinstatement,  which  was  cmi- 
ditioned  solely  upon  the  payment. 

In  Garbutt  v.  Citizens'  L.  etc.  Assoc  84 
la.  293,  51  N.  W.  148,  and  Miles  v.  Mutual 
Reserve  Fund  L.  Assoc.  108  Wis.  421,  84  X. 
W.  159;  and  Mutual  Reserve  Fund  L.  Assoc. 
V.  Lovenberg,  24  Tex.  Civ.  App.  355,  59  S.  W. 
314,  the  delinquent  assessments  were  received 
by  the  officers  of  the  order,  but  conditional 
receipts  [62]  were  given  assured;  the  condi- 
tion of  the  acceptance  of  the  money  being- 
''that  the  ajssured  was  in  his  usual  good 
health  at  the  time  of  the  delayed  remittance.*' 
Of  course,  the  receipt  and  retention  of  the 
money  imder  these  circumstances  could  not 
operate  to  waive  the  question  of  "good 
health,"  when  the  receipt  under  which  it  was 
retained  pointed  out  and  saved  that  question. 
So  it  has  seen  that  none  of  these  cases,  upon 
which  the  company  appears  to  place  consider- 
able reliance,  are  in  point,  when  dealing  with 
the  facts  presented  in  this  record.  We  there- 
fore conclude  that  the  trial  court  was  correct 
in  holding  the  company  liable. 

2.  This  complaint  goes  to  the  allowance  of 
interest  on  the  amount  due  after  suit  thweon 
was  brought.  The  certificate  of  insurance 
contained  a  provision : 

"That  in  any  action  at  law  or  equity 
brought  to  enforce  the  collection  of  this  cer- 
tificate, or  any  amount  alleged  to  be  due 
thereunder,  claimant  or  claimants  shall  not 
be  entitled  to  receive  or  recover  interest  on 
the  amount  thereof." 

This,  contention  is  carried  into  the  brief, 
and  counsel  is  satisfied  with  the  claim  that» 
inasmuch  as  it  is  in  the  contract,  the  judg- 
ment, even  though  correctly  rendered,  could 
not  draw  interest.  No  authority  is  cited  to 
sustain  the  validity  of  such  a  dauae  in  an 
insurance  contract.  Defendant  in  error  is 
satisfied  with  the  statement,  without  author- 
ity, that  such  a  clause  could  not  be  enforced, 
because  in  contravention  of  public  policy.  We 
are  inclined  to  take  this  latter  view  on  the 
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point.  It  seems  to  us  that  to  hold  that,  no 
matter  how  wrongfully  the  company  withheld 
the  money  from  a  beneficiary  and  no  matter 
how  long  its  wrongful  holding  should  con- 
tinue, it  shall  go  free  of  any  interest  on  the 
amount,  lends  too  [63]  great  an  incentive  to 
the  company  to  deny  the  payment  of  a  just 
claim,  and  to  prolong  useless  and  unneces- 
sary litigation  regarding  the  same,  inasmuch 
as  the  delay,  no  matter  how  long  it  continued, 
would  cost  it  nothing,  and  in  the  meantime 
it  would  have  the  use  of  the  money  belonging 
to  another.  So  we  hold  the  point  is  without 
merit.     9  Cyc.  481. 

3.  Complaint  is  also  made  because  the  local 
secretary  of  the  company  was  allowed  to  tes- 
tify that  she  had  notified  the  home  office  that 
the  benefit  certificate  holder  was  not  in  good 
health  at  the  time  she  was  making  payment 
of  her  assessments,  after  she  had  defaulted 
therein.  But,  as  may  be  noticed  from  the 
expressions  we  have  used,  we  have  laid  this 
testimony  aside,  and  have  not  predicated  this 
opinion  upon  it. 

The  judgment  of  the  trial  court  should 
therefore  be  affirmed. 

By  the  Coubt. — ^It  is  so  ordered. 


NOT£. 

Validity  of  Contract  ProTlsion  as  to 
Interest  Other  Than  Provision  Fix- 
ing tJsnrions  Rate. 

It  has  been  held  that  a  provision  in  a  con- 
tract stipulating  for  a  lower  rate  of  interest 
than  that  allowed  by  law  is  valid  and  en- 
forceable. Warren  v.  Johnson,  38  Kan.  768, 
17  Pac.  592.  Convpcure  Dudley  v.  Reynolds,  1 
Kan.  285. 

In  the  case  first  cited,  a  written  agreement 
to  reduce  the  rate  of  interest  on  a  note  from 
twelve  per  cent,  the  statutory  rate,  to  eight 
per  cent  was  held  to  be  valid. 

In  Roberts  v.  Carter,  31  111.  App.  42,  it  ap- 
peared that  the  plaintiff  held  a  note  of  the 
defendant  bearing  seven  per  cent  interest  and 
due  one  year  from  date.  Two  years  after  the 
note  became  due,  while  it  was  still  wholly 
unpaid,  the  parties  entered  into  a  new  agree- 
ment whereby  the  defendant  was  to  give  to 
the  plaintiff  three  notes  in  sums  aggregating 
the  principal  amount  only,  disregarding  the 
accrued  interest,  and  the  latter  was  to  sur- 
render the  original  note.  The  plaintiff  later 
iiought  to  recover  the  interest  on  the  original . 
note  for  three  years.  It  was  held  that  the 
agreement  to  waive  the  interest  for  those 
years  was  binding  on  the  plaintiff.  The  court 
said:  ''The  point  of  law  raised  by  this 
instruction  (in  view  of  this  feature  of  the  evi- 
dence) and  those  refused,  is  whether  the  giv- 
ing of  these  new  notes  may  be  deemed  a  suffi- 


cient consideration  for  such  remission  of 
interest  upon  the  old  notes.  These  new  notes 
were  payable  at  a  future  day,  were  negotiable, 
and  provided  for  the  payment  of  attorney  fees 
in  case  of  suit;  one  of  them  was  due  in  a 
short  time  without  interest;  the  other  two 
had  much  longer  time  to  run  and  bore  in- 
terest. The  old  note  was  due  and  dishonored ; 
nothing  could  be  done  with  it  except  to  bring 
suit  upon  it  at  the  expense  of  the  holder,  so 
far  as  attorney  fees  were  concerned.  A  new 
undertaking  uppn  different  terms  was  sub- 
stituted for  the  old,  and  the  parties  to  the 
contract  were  mutually  satisfied  with  the 
arrangement,  and  each  one,  for  his  own  rea- 
sons, preferred  it  to  the  old.  It  is  difficult  to  • 
understand  why  parties  who  are  competent 
to  contract,  jshould  not  be  permitted  to  judge 
for  themselves  whether  such  a  change  in  their 
situation  is  desirable,  and  if  they  so  regard 
it  and  mutually  agree,  why  the  law  should 
decline  to  enforce  the  agreement.  We  have 
been  referred  to  the  celebrated  case  of  Cumber 
V.  Wane,  1  Strange  426,  where  it  was  held 
that  the  giving  of  a  promissory  note  for  less 
than  the  sum  due,  was  not  a  satisfaction  of 
the  balance.  The  doctrine  of  that  case  has 
not  been  generally  accepted,  and  courts  have 
departed  from  it  upon  very  nice  distinctions. 
The  rule  is  a  hard  one,  and  not  adapted  to 
the  exigencies  of  practical  business  affairs. 
It  is  BO  purely  technical  and  works  so  harsh- 
ly that  courts  have  not  hesitated  to  say  that 
where  the  thing  accepted  is  not  money,  but 
some  other  thing,  as  a  horse,  hawk,  r<^,  or 
even  a  pepper  corn,  the  value  being  immate- 
rial, the  satisfaction  is  good.  We  have  no 
disposition  to  enter  into  a  discussion  of  the 
cases  in  which  the  rule  has  been  followed  or 
disputed.  After  a  full  consideration  of  the 
question,  both  upon  principle  and  authority, 
we  are  of  opinion  that  where  the  parties  enter 
into  a  new  a^eement,  whereby  new  liabilities 
axe  assumed,  both  parties  concurring  in  vary- 
ing the  contract,  the  change  of  position  thus 
occasioned  and  the  mutuality  of  the  new 
agreement,  give  rise  to  a  consideration,  the 
existence  of  which  being  certain,  its  ade- 
quacy is  for  the  parties  alone,  and  not  for 
the  court." 

However,  the  reported  case  holds  that  a 
provision  in  a  mutual  benefit  insurance  con- 
tract that  if  suit  is  brought  thereon  the 
plaintiff  shall  not  recover  interest  is  invalid, 
as  tending  to  encourage  an  unjust  withhold- 
ing of  payment. 

In  Michigan  the  rule  seems  to  be  that  a 
stipulation  reducing  the  rate  of  interest  must 
be  in  writing.  Swift  v.  Barber,  28  Mich.  605 ; 
Tousey  v.  Moore,  70  Mich.  664,  44  N.  W.  958; 
Harris  v.  Creveling,  80  Mich.  249,  45  N.  W. 
85;  Vereycken  v.  Vanden  Brooks,  102  Mich. 
119,  60  N.  W.  687. 
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V. 


TOWN  OF  OAK  CREEK. 


United  States  Supreme  Court — June  3,  1918. 
24L7   U.   S.  321  i  38  S.   Ct,   499. 


Taxation  —  State  Inooiae  Tax  —  Iievy 
on  Income  Produced  by  Interstate 
Commerce. 

The  levy  and  assessment,  under  Laws  Wis. 
1911,  0.  658,  of  a  general  income  tax  upon 
.the  net  income  of  a  Wisconsin  corporation 
derived  from  transactions  in  interstate  com- 
merce, is  not  such  a  direct  burden  on  inter- 
state commerce  as  to  contravene  the  com- 
merce clause  of  Const,  art.  1,  §  8. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Milwaukee  county, 
State  of  Wisconsin. 

Action  by  United  States  Glue  Company, 
plaintiff,  against  Town  of  Oak  Creek,  defend- 
ant. Judgment  for  plaintiff  in  Circuit  Court. 
Judgment  reversed  by  Wisconsin  Supreme 
Court.  Plaintiff  brings  error.  The  facta 
are  stated  in  the  opinion.    Affirmed. 

(Horge  Lvnea,  WiUei  M,  Spooner  and  Louia 
Quarles  for  plaintiff  in  error. 

H,  J.  Killilea  and  Walter  Drew  for  defend- 
ant in  error. 

[323]  Pitney,  J.— The  judgment  brought 
up  by  this  writ  of  error  was  entered  by  the 
Circuit  Court  of  Milwaukee  County  upon  the 
mandate  of  the  Supreme  Court  of  the  State 
of  Wisconsin  issued  on  reversal  of  a  previous 
judgment  of  the  circuit  court  in  an  action 
brought  by  plaintiff  in  error  to  recover  the 
sum  of  $2,835.38,  paid  under  protest  as  part 
of  a  tax  assessed  and  levied  by  the  taxing 
authorities  of  the  State  upon  plaintiff's 
income  for  the  year  1911,  under  c.  658,  Wis- 
consin Laws  1911.  The  Supreme  Court 
overruled  plaintiff's  contention  that  the  por- 
tion of  the  tax  that  was  in  controversy, 
having  been  imposed  upon  income  derived 
by  plaintiff  from  interstate  commerce, 
amoimted  to  a  burden  upon  that  commerce, 
contravening  the  commerce  clause  of  §  8  of 
Article  1  of  the  Constitution  of  the  United 
States.  161  Wisconsin  211.  And  this  is 
the  sole  question  presented  for  our  considera- 
tion. 

The  act,  which  waa  passed  under  the  au- 
thority of  an  amendment  to  the  state  con- 
stitution (Income  Tax  Cases,  148  Wisconsin 
456),  imposes  a  tax  upon  incomes  received 
during  the  year  ending  December  31,  1911, 
and   annually   thereafter*,    defines   the   term 


"income''  as  including  (a)  rent  of  real 
tate;  (b)  interest  derived  from  money  loaned 
or  invested  in  notes,  mortgages,  bonds,  or 
other  evidences  of  debt;  (c)  wages,  salaries, 
and  the  like;  (d)  dividends  or  profits  derived 
from  stock,  or  from  the  purchase  and  sale 
of  property  acquired  within  three  years 
previous,    or    from   any   business   whatever; 

(e)  royalties  derived  from  the  possession  or 
use  of  franchises  or  legalized  privileges;  and 

(f )  all  other  income  derived  from  any  source, 
except  such  as  is  exempted.  There  is  a  pro- 
vision, "That  any  person  engaged  in  business 
within  and  without  the  state  shall,  with  re- 
spect to  income  other  than  that  derived  from 
rentals,  stocks,  bonds,  securities  or  evidences 
of  indebtedness,  be  taxed  only  upon  that  pro- 
portion of  such  income  as  is  [324]  derived 
from  business  transacted  and  property  locat- 
ed within  the  state,"  which  is  to  be  deter- 
mined in  a  particular  manner  specified  in 
§  1770b,  as  far  as  applicable. 

Corporations  are  allowed  to  make  certain 
deductions  from  gross  income,  including 
amounts  paid  for  personal  services  of  officers 
and  employees  and  other  ordinary  expenses 
paid  out  of  income  in  the  maintenance  and 
operation  of  business  and  property,  including 
a  reasonable  allowance  for  depreciation,  losses 
not  compensated  for  by  insurance  or  other- 
wise, taxes,  etc  These  need  not  be  further 
mentioned,  beyond  saying  that  the  intent  and 
necessary  effect  of  the  act  is  to  tax  not  gross 
receipts  but  net  income;  that  from  the  stip- 
ulated facts  it  appears  that  the  tax  in  ques- 
tion was  imposed  upon  plaintiff's  net  income; 
and  that  this  is  in  accord  with  the  construc- 
tion of  the  act  adopted  by  the  supreme  court 
of  the  State  in  this  and  other  cases.  State 
v.  Wisconsin  Tax  Commission,  161  Wis.  Ill, 
116,  152  N.  W.  848;  U.  S.  Glue  Co.  ▼.  Oak 
Creek  (the  present  case),  161  Wis.  211,  221, 
Ann.  Cas.  1918A  421,  153  N.  W.  241;  State 
v.  Nygaard,  163  Wis.  307,  310,  158  N.  W. 
87,  L.R.A.1917E  563. 

In  order  to  determine  what  part  of  the 
income  of  a  corporation  engaged  in  business 
within  and  without  the  State  (other  than 
that  derived  from  rentals,  stocks,  bonds, 
securities,  etc. )  is  to  be  taxed  as  derived  from 
business  transacted  and  property  located 
within  the  State,  reference  is  had  to  a  for- 
mula prescribed  by  another  statute  [§  1770b, 
subsec.  7,  par.  (e)  of  Wisconsin  Stats.]  for 
apportioning  the  capital  stock  of  foreign 
corporations,  under  which  the  gross  business 
in  dollars  of  the  corporation  in  the  State, 
added  to  the  value  in  dollars  of  its  property 
in  the  State,  is  made  the  numerator  of  a 
fraction  of  which  the  denominator  consists 
of  the  total  gross  business  in  dollars  of  the 
corporation  both  within  and  without  the 
State,  added  to  the  value  in  dollars  of  its 
property  within  and  without  the  State.    The 
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resulimg  fraction  is  taken  by  the  income  tax 
law  as  representing  the  [325]  proportion  of 
the  income  which  is  deemed  to  be  derived 
from  business  transacted  and  property  locat- 
ed within  the  State.  This  formula  was 
applied  in  apportioning  plaintiffs  net  ''busi- 
ness income"  for  the  year  1911,  and  upon  the 
portion  thus  attributed  to  the  State,  plus  the 
income  from  rentals,  stocks,  bonds,  etc,  the 
tax  in  question  was  levied. 

Plaintiff  was  and  is  a  corporation  organized 
under  the  laws  of  the  State  of  Wisconsin, 
having  its  principal  office  and  place  of  busi- 
ness in  the  Town  of  Oak  Greek,  where  it  con- 
ducted an  extensive  manufacturing  plant, 
selling  its  products  throughout  the  State  and 
in  other  States  and  foreign  countries.  Its 
net  "business  income"  in  the  year  1911,  ex- 
clusive of  that  derived  from  rentals,  stocks, 
bonds,  etc.,  and  after  making  the  deductions 
allowed  by  the  act,  amounted  to  about  $124,- 
000,  derived  from  the  following  sources: 
(a)  about  $16,000  from  goods  sold  to  cus- 
tomers within  the  State  and  delivered  from 
its  factory;  (b)  about  $65,000  from  goods 
sold  to  customers  outside  of  the  State  and 
delivered  from  its  factory;  (c)  about  $31,000 
from  goods  sold  to  customers  outside  of  the 
State,  the  sales  having  been  made  and  goods 
shipped  from  plaintiff's  branches  in  other 
States,  and  the  goods  having  been  manufac- 
tured at  plaintiff's  factory  and  shipped  before 
sale  to  said  branches;  (d)  about  $7,000  from 
goods  sold  to  customers  outside  of  the  State, 
the  sales  having  been  made  and  goods  shipped 
from  plaintiff's  branches  without  the  State, 
these  goods  having  been  purchased  by  plain- 
tiff outside  of  the  'State  and  shipped  to 
plaintiff's  factory  in  the  State,  and  thence 
shipped  before  sale  from  the  factory  to  -the 
branches;  (e)  about  $5,000  from'  goods  sold 
outside  of  the  State,  the  sales  having  been 
made  and  goods  shipped  from  said  branches, 
and  the  goods  having  been  purchased  by  plain- 
tiff outside  of  the  State  and  shipped  from  the 
points  of  purchase  to  the  branches  without 
coming  into  the  State  of  Wisconsin. 

[326]  No  contention  was  made  as  to  the 
taxability  of  the  income  designated  in  item 
(a).  Plaintiff's  contention  that  items  (d) 
and  (e)  were  not  taxable  because  not  derived 
from  property  located  or  business  transacted 
within  the  State  was  upheld  by  the  state 
courts.  Thus  the  controversy  is  narrowed 
to  the  contention,  overruled  by  the  supreme 
court,  that  items  (b)  and  (c)  were  not  tax- 
able because  derived  from  interstate  com- 
merce. 

Stated  concisely,  the  question  is  whether  a 
State,  in  levying  a  general  income  tax  upon 
the  gains  and  profits  of  a  domestic  corpora- 
tion, may  include  in  the  Computation  the  net 
income  derived  from  transactions  in  inter- 
state commerce  without  contravening  the  com- 


merce clause  of  the  Constitution  of  the  United 
States. 

It  is  settled  that  a  State  may  not  directly 
burden  interstate  commerce,  either  by  tax- 
ation or  otherwise^     But  a  tax  that  only 
indirectly  affects  the  ^profits  or  returns  from 
such  commerce  is  not  within  the  rule.    Thus, 
it  was  declared  in  Postal  Tel.  Gable  Go.  v. 
Adams,  155  U.  S.  688,  695,  696,  15  S.  Gt.  268, 
360,  39  U.  S.   (L.  ed.)   311:     "It  is  settled 
that  where  by  way  of   duties  laid   on   the 
transportation  of  the  subjects  of  interstate 
commerce,  or  on  the  receipts  derived  there-  - 
from,  or  on  the  occupation  or  business  of 
carrying  it  on,  a  tax  is  levied  by  a  State  on 
interstate  commerce,  such  taxation  amounts 
to  a  regulation  of  such  commerce  and  cannot 
be  sustained.     But  property  in  a  State  be- 
longing to  a  corporation,  whether  foreign  or 
domestic,  engaged  in    foreign   or   interstate 
commerce,  may  be  taxed,  or  a  tax  may  be 
imposed  on  the  corporation  on  account  of  its 
property  within  a  State,  and  may  take  the 
form  of  a  tax  for  the  privilege  of  exercising 
its  franchises  within  the  State,  if  the  ascer- 
tainment of  the  amount  is  made  dependent 
in  fact  on  the  value  of  its  property  situated 
within   the   State    (the  exaction,   therefore, 
not  being  susceptible  of  exceeding  the  sum 
which  might  be  leviable  directly  thereon), 
and  if  payment  be  not  made  a  condition  pre- 
cedent to  the  right   [327]   to  carry  on  the 
business,    but   its    enforcement   left    to   the 
ordinary  means  devised  for  the  collection  of 
taxes."    Again,  in  Atlantic,  etc.  Tel.  Co.  v. 
Philadelphia,  190  U.  S.  160,  163,  23  S.  Ct. 
817,  47  U.  S.  (L.  ed.)  995,  the  court  upon  a 
review  of  numerous  previous  cases  laid  down 
certain   propositions   as   established,    among 
them  these:    (a)   that  the  immunity  of  an 
individual  or  corporation  engaged  in  inter- 
state commerce  from   state  regulation   does 
not  prevent  a  State  from  imposing  ordinary 
property  taxes  upon  property  having  a  situs 
within  its  territory  and  employed  in  inter- 
state commerce;  and  (b)  that  the  franchise 
of  a  corporation,  although  that  franchise  be 
the  business  of  interstate  commerce,  is,  as  a 
part  of  its  property,  subject  to  state  tax- 
ation, provided  at  least  the  franchise  be  not 
derived  from  the  United  States.     See   also 
St.  Louis  Southwestern  R.  Co.  v.  Arkansas, 
235  U.  S.  850,  365,  35  S.  Ct.  99,  59  U.  6. 
(L.  ed.)  265. 

Yet  it  is  obvious  that  taxes  imposed  upon 
property  or  franchises  employed  in  interstate 
commerce  must  be  paid  from  the  net  returns 
of  such  commerce,  and  diminish  them  in  the 
same  sense  that  they  are  diminished  by  a 
tax  imposed  upon  the  net  returns  themselves. 
The  distinction  between  direct  and  indirect 
burdens,  with  particular  reference  to  a  com- 
parison between  a  tax  upon  the  gross  returns 
'  of   carriers   in   interstate   commerce   and   a 
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general  income  tax  imposed  upon  all  inhab- 
itants incidentally  affecting  carriers  engaged 
in  such  commerce,  was  the  subject  of  consid- 
eration in  Philadelphia,  etc.  Mail  Steamship 
Co.  V.  Pennsylvania,  122  U.  S.  328,  345,  7 
S.  Ct.  1118,  30  U.  S.  (L.  ed.)  1200,  where 
the  court,  by  Mr.  Justice  Bradley,  said:  "The 
corporate  franchises,  the  property,  the  busi- 
ness, the  income  of  corporations  created  by  a 
State  may  undoubtedly  be  taxed  by  the  State ; 
but  in  imposing  such  taxes  care  should  be 
taken  not  to  interfere  with  or  hamper,  direct- 
ly or  by  indirection,  interstate  or  foreign 
commerce,  or  any  other  matter  exclusively 
within  the  jurisdiction  of  [328]  the  Federal 
government."  Many  previous  cases  were  re- 
ferred to. 

The  correct  line  of  distinction  is  so  well 
illustrate^  in  two  cases  decided  at  the  present 
term  that  we  hardly  need  go  further.  In 
Crew  Levick  Co.  v.  Pennsylvania,  245  U.  S. 
2D2,  38  S.  Ct.  126,  63  U.  S.  (L.  ed.)  — --, 
we  held  that  a  state  tax  upon  the  business 
of  selling  goods  in,  foreign  commerce,  meas- 
ured by  a  certain  percentage  of  the  gross 
transactions  in  such  commerce,  was  by  its 
necessary  effect  a  tax  upon  the  commerce,  and 
at  the  same  time  a  duty  upon  exports,  con- 
trary to  §§  8  and  10  of  Article  1  of  the 
Constitution,  since  it  operated  to  lay  a  direct 
burden  upon  every  transaction  by  withholding 
for  the  use  of  the  State  a  part  of  every  dollar 
received.     On   the   other   hand,   in    Peck   v. 

Lowe,  ante,  166,  38  S.  Ct. ,  we  held  that 

the  Income  Tax  Act  of  October  3,  1913,  ch.  16, 
§  2,  38  Stat.  166,  172  (see  4  Fed.  St.  Ann. 
[2d  ed.]  237),  when  carried  into  effect  by 
imposing  an  assessment  upon  the  entire  net 
inQome  of  a  corporation,  approximately  three- 
fourths  of  which  was  derived  from  the  export 
of  goods  to  foreign  countries,  did  not  amount 
to  laying  a  tax  or  duty  on  articles  exported 
within  the  meaning  of  Art.  1,  §  9,  cl.  5  of  the 
Constitution.  The  distinction  between  a 
direct  and  an  indirect  burden  by  way  of  tax 
or  duty  was  developed,  and  it  was  shown  that 
an  income  tax  laid  generally  on  net  incomes, 
not  on  income  from  exportation  because  of 
its  source  or  in  the  way  of  discrimination, 
but  just  as  it  was  laid  on  other  income,  and 
affecting  only  the  net  receipts  from  exporta- 
tion after  all  expenses  were  paid  and  losses 
adjusted  and  the  recipient  of  the  income  was 
free  to  use  it  as  he  chose,  was  only  an  indirect 
burden. 

The  difference  in  effect  between  a  tax  meas- 
ured by  gross  receipts  and  one  measured  by 
net  income,  recognized  by  our  decisions,  is 
manifest  and  substantial,  and  it  affords  a 
convenient  and  workable  basis  of  distinction 


between  a  direct  and  immediate  burden  upon 
the  business  affected  and  a  charge  that  is  only 
indirect  and  incidental.  [329]  A  tax  .upon 
gross  receipts  affects  each  transaction  in  pro- 
portion to  its  magnitude  and  irrespective  of 
whether  it  is  profitable  or  otherwise.  Con- 
ceivably it  may  be  sufficient  to  make  the 
difference  between  profit  and  loss,  or  to  so 
diminish  the  profit  as  to  impede  or  discourage 
the  conduct  of  the  commerce.  A  tax  upon  the 
net  profits  has  not  the  same  deterrent  effect, 
since  it  does  not  arise  at  all  unless  a  gain 
is  shown  over  and  above  expenses  and  losses, 
and  the  tax  cannot  be  heavy  unless  the  profits 
are  large.  Such  a  tax,  when  imposed  upon 
net  incomes  from  whatever  source  arising, 
is  but  a  method  of  distributing  the  cost  of 
government,  like  a  tax  upon  property,  or 
upon  franqhises  treated  as  property;  and  if 
there  be  no  discrimination  against  interstate 
commerce,  either  in  the  admeasurement  of 
the  tax  or  in  the  means  adopted  for  enforcing 
it,  constitutes  one  of  the  ordinary  and  gen- 
eral burdens  of  government,  from  which  per- 
sons and  corporations  otherwise  subject  to 
the  jurisdiction  of  the  States  are  not  exempt- 
ed by  the  Federal  Constitution  because  they 
happen  to  be  engaged  in  commerce  among 
the  States. 

And  so  we  hold  that  the  Wisconsin  in- 
come tax  law,  as  applied  to  the  plaintiff  in 
the  case  before  us,  can  not  be  deemed  to  be 
so  direct  a  burden  upon  plaint iff^s  interstate 
business  as  to  amount  to  an  unconstitutional 
interference  with  or  regulation  of  commerce 
among  the  States.  It  was  measured  not  by 
the  gross  receipts,  but  by  the  net  proceeds 
from  this  part  of  plaintiff's  business,  along 
with  a  like  imposition  upon  its  income  derived 
from  other  sources,  and  in  the  same  way 
that  other' corporations  doing  business  with- 
in the  State  are  taxed  upon  that  proportion 
OT  their  income  derived  from  business  trans- 
acted and  property  located  within  the  State, 
whatever  the  nature  of  their  business. 

Judgment  affirmed. 

White,  C.  J.,  concurs  in  the  result. 

NOTE. 

The  court  holds  in  the  reported  case  that  a 
state  income  tax  may  be  levied  on  income  of 
a  domestic  manufacturing  company  derived 
from  goods  shipped  to  a  branch  office  in 
another  state  and  there  sold.  In  so  holding 
the  court  affirms  the  holding  of  the  Wisconsin 
Supreme  Court  in  U.  S.  Glue  Co,  v.  Oak 
Creek,  reported  in  Ann.  Cas.  1918 A  421,  with 
a  note  on  the  situs  of  the  income  of  a  cor- 
-»-poration  for  the  purpose  of  an  income  tax. 
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Building  Contraets  —  Arohltect's  Car- 
tifieate  —  Necemitj. 

Under  the  owner's  agreement  to  pay  the 
contractor  an  instalment  when  a  certain 
work  on  the  building  is  finished,  provided 
that,  when  the  instalment  becomes  due,  a 
certificate  shall  i)e  obtained  from  the  archi- 
tect, such  certificate,  in  the  absence  of 
contrary  provision,  is  necessary  for  the  instal- 
ment to  be  payable  and  right  of  action  there- 
on to  accrue. 

DestntetloiL  of  Bnildins,  in  Course  of 
Conatraetlon  — >  Kigltta  of  Parties. 

Mutual  abandonment  of  a  building  con- 
tract, as  regards  reconstruction  of  the  build- 
ing, after  its  destruction  while  incomplete, 
to  be  the  foundation  of  a  recovery  by  the  con- 
tractor of  an  instalment  due  before  the 
destruction,  must  be  pleaded;  it  not  being 
enough  that  it  appears  in  the  evidence. 


Where  a  building  is  burned  before  com- 
pleted, luiless  the  building  contract  is  mutual- 
ly abandoned,  the  contractor  must,  in  the 
absence  of  provision  to  the  contrary,  stand 
the  loss  and  rebuild  to  be  entitled  to  any 
payment;  such  destruction  not  preventing 
performance  so  as  to  excuse  it  imder  Civ. 
Code,  §  1511. 


Within  a  building  contract  apportioning 
between  owner  and  contractor  the  loss  in  case 
of  destruction  by  fire  or  earthquake  of  the 
building  before  completion,  varying  as  the 
destruction  is  complete  or  partial,  there  is  a 
complete  destruction  where  on  one  day  an 
earthquake  does  some  injury  to  it,  and  on  the 
next  day  fire  started  by  the  earthquake 
reaches  the  building  and  entirely  destroys  it. 


Under  the  provision  of  a  building  contract 
that,  if  the  work  before  completion  be  wholly 
destroyed  by  fire,  the  loss  sliall  be  sustained 
by  the  owner  to  the  extent  that  he  has  paid 
instalments  or  that  may  be  due,  the  con- 
tractor is  entitled  to  payment  of  an  instal- 
ment due  at  the  time  of  the  fire,  before  re- 
constructing the  building  up  to  the  point 
where  such  instalment  became  due. 

^^ue*'  —  Meaning  of  Term. 

Within  the  pfovision  of  a  building  con- 
tract that,  if  the  work  before  completion  be 
wholly  destroyed  by  fire,  then  the  loss  occa- 
sioned thereby  shall  be  sustained  by  the  own- 
er to  the  extent  that  he  has  paid  instalments 
thereon,  or  that  may  be  due  under  the  fifth 
clause  of  the  contract,  and  the  contractor 
shall  sustain  the  loss  for  the  uncompleted 
portion  of  the  work  on  which   he  may  be 


engaged  at  the  time  of  the  loss,  and  for  which 
no  payment  is  yet  due  under  said  fifth  clause, 
the  contractor  haying  before  the  fire  finished 
a  portion  of  the  work,  on  the  finishing  of 
which  the  owner  by  the  fifth  clause  agreed  to 
pay  the  contractor  an  instalment,  provided 
that,  when  an  instalment  shall  become  due, 
a  certificate  shall  be  obtained  from  the  ar- 
chitect stating  that  the  instalment  is  due, 
such  instalment  is  "due''  at  the  time  of  the 
fire,  though  a  certificate  had  not  been  ob- 
tained from  the  architect;  ''due"  being  used 
'in  the  sense  of  an  instalment  earned,  unpaid, 
and  owing  though  a  certificate  had  not  been 
obtained  to  make  it  payable  under  the  fifth 
clause. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  City  and 
County  of  San  Francisco:    Conlet,  Judge. 

Action  by  C.  N.  P.  Ahlgren,  plaintiff, 
against  Julia  A.  Walsh  et  al.,  defendants. 
Judgment  for  plaintiff.  Defendant  named 
appeals.  The  facts  are  stated  in  the  opin- 
ion.   Affibmed. 

Garret    W,    McEnemey    and    And^rew   F, 
Burke  for  appellant. 
Denson,  Cooley  d  Benson  for  respondent. 

[29]  Shaw,  J. — ^The  defendant,  Julia  A. 
Walsh,  appeals  from  the  judgment,  and  also 
from  an  order  denying  her  motion  for  new 
trial. 

The  action  was  begun  to  recover  an  install- 
ment of  a  contract  entered  into  between  the 
plaintiff  'and  the  defendants,  whereby  the 
plaintiff  agreed  to  construct  certain  portions 
of  a  nine  flat  frame  building  for  the  defend- 
ants upon  a  lot  in  San  Francisco.  The  con- 
tract was  executed  on  October  25,  1905.  The 
contract^  price  was  $23,763,  to  be  paid  "at 
times  and  in  the  manner  following,  to  wit: 
First: — $1,000  when  concrete  foundations  are 
built.  Second: — $2,400  when  the  frame  is 
up.  Third: — $2,200  when  building  is  en- 
closed and  roof  completed.  Fourth: — $4,000 
when  brown  coat  of  mortar  is  on.  Fifth: — 
$2,500  when  the  plastering  and  outside  mill 
work  is  finished."  The  remainder  was  pay- 
able in  further  installments  until  the  com- 
pletion. The^r  are  not  important  to  our  dis- 
cussion. The  installment  sued  for  was  the 
fifth  which,  by  the  part  of  the  contract  just 
quoted,  was  to  be  paid  ^'when  the  plastering 
and  outside  mill  work  was  finished."  To 
this  clause,  however,  there  was  a  proviso, 
as  follows: 

''Provided  that  when  each  payment  or  in- 
stallment shall  become  due,  and  at  the  final 
completion  of  the  work,  certificates  in  writ- 
ing shall  be  obtained  from  said  architect, 
stating  that  the  payment  or  installment  is 
due  or  work  completed,  as  the  [30]  case  may 
be,  and  the  amount  then  due;  and  the  said 
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architect  shall  at  said  times  deliver  said 
certificates  under  his  hand  to  the  contractor, 
or,  in  lieu  of  such  certificate,  shall  deliyer 
to  the  contractor,  in  writing,  under  his  hand, 
a  just  and  true  reason  for  not  issuing  the 
certificates,  including  a  statement  of  the 
defects,  if  any,  to  be  remedied,  to  entitle  the 
contractor  to  the  certificate  or  certificates. 
And,  in  the  event  of  the  failure  of  the  ar- 
chitect to  furnish  and  deliver  said  certif- 
icates, or  any  of  them,  or  in  lieu  thereof  the 
writing  aforesaid,  within  three  days  after 
the  times  aforesaid,  and  after  demand  there- 
for made  in  writing  by  the  contractor,  the 
amount  which  may  be  claimed  to  be  due  by 
the  contractor  and  stated  in  the  said  demand 
made  by  him  for  the  certificates,  shall,  at 
the  expiration  of  said  three  days,  become 
due  and  payable,  and  the  owner  shall  be 
liable  and  bound  to  pay  the  same  on  demand. 
In  case  the  architect  delivers  the  writing 
aforesaid  in  lieu  of  the  certificate,  then  a 
compliance  by  the  contractor  with  the  re- 
quirements of  said  writing  shall  entitle  the 
contractor  to  the  certificate." 

The  contractor  proceeded  with  the  per- 
formance of  the  work  and  had  earned  and 
received  four  installments  provided  by  the 
contract,  amounting  to  nine  thousand  six 
hundred  dollars,  and  had  also  finished  the 
plastering  and  outside  mill  work.  This  work 
was  completed  and  the  fifth  installment 
earned  on  the  17th  of  April,  1906,  at  noon. 
Early  the  next  morning  the  earthquake  of 
1906  occurred  whereby  the  structure  was 
greatly  damaged.  It  was  immediately  fol- 
lowed by  the  great  fire,  which,  on  the  next 
day,  completely  destroyed  the  building.  The 
architect  had  not  then  made  a  certificate 
that  the  fifth  installment  had  been  earned 
by  the  finishing  of  the  work  therein  specified 
and  was  due  and  payable.  About  thirty 
days  afterward  the  plaintiff  demanded  that 
the  architect  issue  the  certificate  as  required 
by  the  contract,  and  also  demanded  of  the 
defendants  payment  of  said  sum  of  two 
thousand  five  hundred  dollars.  The  architect 
refused  to  give  the  certificate  and  the  defend- 
ants refused  to  pay  the  installment. 

The  effect  of  the  fifth  clause  of  the  con- 
tract, taken  alone,  and  with  respect  to  the 
conditions  of  payment,  may  best  be  shown  by 
paraphrasing  its  provisions  so  as  to  connect 
those  which  relate  to  the  fifth  installment, 
thus:  'The  owner  agrees,  in  consideration 
of  the  performance  of  this  agreement  by  the 
[31]  contractor,  to  pay  to  said  contractor 
$23,763.00,  at  times  and  in  the  manner  fol- 
lowing: Fifth: — $2,500,  when  the  plastering 
and  outside  mill  work  is  finished,  provided, 
tliat  when  each  installment  shall  become  due, 
a  certificate  in  writing  shall  be  obtained  from 
said  architect,  stating  that  the  installment 
is  due  and  the  amount  then  due."    The  sec- 


ond clause  provided  that  the  contractor 
to  do  the  work  ''under  the  direction  and 
supervision  and  subject  to  the  approval  of 
said  architect." 

Upon  such  a  contract  there  could  be  no 
doubt  that  the  certificate  of  the  architect 
must  be  given  before  the  installment  becomes 
presently  payable  and  before  any  right  of 
action  therefor  accrues.  (CJoplew  v.  Burand^. 
163  CaJ.  279,  16  L.R.A.(N.S.)  791,  95  Pac. 
38,  and  cases  cited.)  If  there  were  no  other 
provision  in  the  contract  the  plaintifif  could 
not   recover. 

The  complaint  does  not  allege  that  the 
parties,  after  the  fire,  mutually  abandoned 
the  contract,  so  far  as  reoonstruction  of  the 
building  is  concerned.  The  evidence  indi- 
cates that  they  did,  but  in  the  absence  of  an 
allegation,  such  abandonment,  if  it  occurred,, 
cannot  be  made  the  foundation  of  a  recovery 
by  plaintiff. 

The  general  rules  governing  the  rights  of 
the  parties  to  a  building  contract,  where  the 
building  to  be  ejected  is  partially  construct- 
ed and  is  destroyed  by  fire  before  full  com- 
pletion, in  cases  where  the  contract  is  entire 
and  contains  no  express  provisions  r^arding 
their    rights    in    that    contingency,    are    not 
seriously  controverted.     If,  in  such  a  case,, 
the  parties  do  not  rescind  or  abandon,  but 
stand   upon   the   contract,   it   controls   their 
rights.     The  contractor  and  the  owner  each 
must  perform  his  part  of  the  contract.     If 
the  whole  price  is  due  upon  completion,  the 
contractor  must  complete   it   before  he  can 
lawfully  demand  payment.     If  it  is  payable 
in  installments  during  the  progress  of  the 
work,  he  cannot  recover  an  installment  earned 
but  not  paid  at  the  time  of  the  fire,  until 
the  reconstruction  has  proceeded  to  the  stage 
necessary  to  make  it  due.     He  must  stand 
the  loss  resulting  from  the  fire  and  must  re- 
place at  his  own  expense  the  structure  iha.t 
is  destroyed.    When  he  has  done  so,  he  may 
recover  the  full  contract  price.     He  is  not 
excused  from  completing  the  performance  of 
the  contract  by  the  fact  that  the  fire  ha» 
destroyed  the  structure  already  made.    It  !» 
nevertheless  [32]  possible  for  him  to  begin 
again  and  rebuild  the  eMire  building.    Such 
destruction    does    not    prevent    performance 
within  the  meaning  of  section  1511  of  the 
Civil    Code.      (Wilmington    Transp.    Co.    v^ 
O'Neil,  98  Cal.  5,  32  Pac.  706;  Barrere  v. 
Somps,  113  Cal.  97,  104,  45  Pac.  177,  672; 
Sample  v.  Fresno  Flume,  etc.  Co.  129  Cal. 
222,  228,  61  Pac.  1085;   Wilson  v.  Alcatrai 
Asphalt  Co.  142  Cal.  182,  75  Pac,  787 ;  Polack 
V  Pioche,  35  Cal.  416,  422,  95  Am.  Dec.  115 ; 
30  Am.  &  Eng.  Enc.  of  Law  (2d  ed.)   1249; 
Civ.  Code,  sec.  1439. )     There  are  cases  which 
hold  that  upon  such  a  contract  if  the  con- 
tractor neglects  to  complete  the  performance 
after   such  destruction,  the  owner  may  re- 
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corer  from  him  the  infitalhnents  which  had 
been  paid  prior  to  the  destruction.  (Green 
y.  Wells,  2  Cal.  584;  Tompkins  y.  Dudley, 
25  N.  Y.  272,  82  Am.  Dec.  349. ) 

From  these  principles  it  logically  follows 
that  if  there  are  progress  payments  on  the 
work  which  are  due,  or  earned,  but  unpaid, 
at  the  time  of  the  fire,  the  contractor  cannot 
rightfully  demand  payment  thereof,  or  re- 
cover the  aame,  until  he  has  rebuilt  the 
structure  to  the  point  where,  by  the  terms 
of  the  contract,  the  work  required  to  make 
the  particular  payment  due  is  again  per- 
formed. As  we  have  said,  these  principles 
apply  where  the  contract  contains  no  pro- 
visions declaring  the  rights  of  the  parties  in 
case  of  the  destruction  of  the  partly  complet- 
ed building.  The  contract  sued  on  contained 
a  provision  on  this  subject.  It  is  on  this 
provision  that  the  plaintiff  relies  to  support 
his  action.    It  is  as  follows: 

'Twelfth:  In  case  said  work  herein  pro- 
vided for  should,  before  completion,  be  wholly 
destroyed  by  fire,  defective  soil,  earthquake, 
01-  other  act  of  God  which  the  contractor 
could  not  have  reasonably  foreseen  and  pro- 
vided for,  then  the  loss  occasioned  thereby 
shall  be  sustained  by  the  owner  to  the  ex- 
tent that  he  has  paid  installments  thereon, 
or  that  may  be  due  under  the  fifth  clause 
of  this  contract;  and  the  loss  occasioned 
thereby  and  to  be  sustained  by  the  con- 
tractor, shall  be  for  the  uncompleted  portion 
of  said  work  upon  which  he  may  be  engaged 
at  the  time  of  the  loss,  and  for  which  no 
payment  is  yet  due  imder  said  fifth  clause  of 
this  contract. 

"In  the  event  of  a  partial  destruction  of' 
said  work  by  any  of  the  causes  above  named, 
then  the  loss  to  be  sustained  by  the  owner 
shall  be  in  the  proportion  that  the  amounts 
of  installments  paid  or  due  bears  to  the 
total  amount  of  work  done  and  materials 
furnished,  estimated  according  to  said  con- 
tract [33]  price,  and  the  balance  of  said  loss 
to  be  sustained  by  the  contractor." 

The  appellant  claims  that  the  case  is  one 
of  partial  destructicm,  only,  and  is  governed 
by  the  second  part  of  the  twelfth  clause, 
which,  he  ccmtends,  requires  the  contractor 
to  repair  the  earthquake  damage  as  a  con- 
dition precedent  to  the  accrual  to  him  of  a 
right  to  demand  and  receive  the  fifth  install- 
ment. We  do  not  determine  whether  such 
repair  was  a  condition  precedent  or  not, 
Q^der  that  part  of  the  clause,  for  we  think 
it  was  a  case  of  total  destruction  provided 
for  by  the  first  part  of  the  twelfth  clause. 
It  was  proven  that  the  earthquake  shook 
off  the  plastering  and  left  the  walls  out  of 
plumb.  If  no  fire  had  followed,  doubtless 
ii  would  have  been  a  case  of  partial  destruc- 
tion. But  the  earthquake  started  fires,  the 
flames  spread  and  continued  for  several  days, 
Ann.  Cas.  1918E. — 48. 


and  on  the  day  following  the  earthquake  they 
reached  the  building  in  question  and  entirely 
destroyed  it.  It  then  became  a  case  of  total 
destruction.  We  are  unable  to  see  any  force 
in  the  theory  that  the  interval  of  a  day 
between  the  primary  cause  of  the  destruc- 
tion and  the  ultimate  result  of  complete 
destruction,  operated  to  limit  the  contrac- 
tor's rights  to  those  provided  in  case  of  par- 
tial destruction,  or  to  prevent  it  from 
becoming  a  case  of  total  destruction  when 
such  total  destruction  took  place.  The  right 
to  recover  this  money  depends  on  the  provi- 
sions regarding  total  destruction. 

Assuming  for  the  present  that  the  fifth 
installment  was  due  within  the  meaning  of 
the  provision  regarding  total  destruction, 
the  question  arises  whether,  in  view  of  the 
principles  we  have  stated,  the  contractor  is 
entitled  to  payment  thereof  before  he  has 
so  far  reconstructed  the  building  that  the 
''plastering  and  outside  mill  work"  is  again 
finished.  The  appellant  earnestly  insists 
that  this  question  should  be  answered  in  the 
negative,  but  we  think  the  contract  requires 
an  affirmative  answer.  The  fifth  clause  pro- 
vides for  the  payments  to  be  made  in  the 
regular  performance  of  the  contract,  and  it 
makes  the  performance  of  a  specified  part  of 
the  work  a  condition  precedent  to  the  pay- 
ment of  each  installment  of  the  price.  The 
twelfth  clause  does  not  relate  to  the  regular 
performance  of  the  contract,  but  to  the  divi- 
sion of  the  damages  caused  by  a  total 
destruction  of  partially  completed  work.  It 
is  an  independent  provision,  and  the  appor- 
tionment of  the  [34]  loss  from  total  destruc- 
tion as  there  specified  is  not  declared  to  be 
dependent  on  further  prosecution  of  the 
work,  or  on  the  reconstruction  of  the  whole 
or  any  part  of  the  building.  It  provides  that 
in  case  of  a  total  destruction  the  owner 
shall  sustain  a  certain  loss.  This  means 
that  he  shall  sustain  it  at  that  time  and 
.  upon  the  happening  of  that  event,  and  not 
^  that  he  shall  sustain  it  at  some  future  time, 
or  upon  the  happening  of  some  additional 
event.  A  part  of  this  loss  which  the  owner 
must  thereupon  sustain,  it  declares,  is  the 
loss  of  any  installment  of  the  price  which 
was  due  and  unpaid  at  the  time  of  the 
destruction.  Now,  so  long  as  he  delays  pay- 
ment thereof  he  suffers  no  such  loss.  In 
order  to  make  the  clause  of  any  effect  as  to 
that  part  of  the  loss  he  must  make  the  pay- 
ment to  the  contractor.  Then  and  then  only 
does  he  sustain  the  loss.  And  as  the  loss 
is  to  be  sustained  by  him  upon  the  happening 
of  a  total  destruction,  and  not  afterward, 
or  upon  any  other  event,  it  necessarily  fol- 
lows that,  upon  such  destruction,  he  imme- 
diately becomes  liable  to  the  contractor  for 
such  unpaid  installment,  regardless  of  the 
further  performance  of  the  contract  by  the 
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contractor,  the  reconstruction  of  the  building, 
or  of  the  question  whether  or  not  there  fol- 
lows a  mutual  abandonment  of  the  contract. 

We  aire  of  the  opinion  that  the  fifth  in- 
stallment was  "due"  at  the  time  of  the  fire, 
within  the  meaning  of  the  clause  apportion- 
ing the  loss  on  total  destruction,  notwith- 
standing the  failure  of  the  architect  to  issue 
a  certificate  to  that  effect.  The  clause  pur- 
ports to  apportion  the  entire  loss.  That 
which  the  owner  is  not  to  bear  is  to  be  sus- 
tained by  the  contractor.  The  latter's  loss 
is  to  be '  only  "for  the  uncompleted  portion 
of  said  work  upon  which  he  may  be  engaged 
at  the  time  of  the  loss,  and  for  which  no 
payment  is  yet  due  imder  said  fifth  clause 
of  this  contract."  This  "uncompleted  por- 
tion" of  the  work  obviously  does  not  include 
the  "plastering  and  outside  mill  work"  to  be 
done  in  order  to  earn  the  fifth  installment, 
for  all  of  that  work  was  completed  before  the 
fire  occurred  and  he  was  not  then  ''engaged" 
upon  it.  It  must,  therefore,  refer  only  to 
work  done  in  the  further  prosecution  of  the 
contract,  after  the  finishing  of  the  plastering 
and  outside  mill  work,  and  which  had  not 
then  progressed  far  enough  to  earn  the  suc- 
ceeding installment.  The  final  words,  "and 
for  which  no  payment  is  yet  due  under 
said  fifth  clause  of  this  contract,"  from 
their  position  in  the  sentence  and  their 
[35]  grammatical  relation,  can  refer  only  to 
the  "uncompleted  portion  of  said  work" 
designated  by  the  first  part  of  the  clause 
fixing  the  contractor's  loss,  and  hence  they 
do  not  include  the  completed  work  by  which 
the  fifth  installment  was  earned.  The  cor- 
responding meaning  and  application  should 
be  given  to  the  similar  phrase  in  the  part  fix- 
ing the  owner's  loss,  for  the  entire  clause 
should  be  harmonized,  if  reasonably  practi- 
cable. Unless,  therefore,  the  provision  of  the 
fifth  clause  requiring  the  issuance  of  the 
architect's  certificate  in  order  to  render  an 
earned  installment  due  and  payable  overrides  • 
the  meaning  and  grammatical  constructiox^ 
of  this  part  of  the  twelfth  clause,  the  fifth 
installment  must  be  held  to  have  become 
due  at  the  time  of  the  fire  and  to  be  included 
in  the  loss  to  be  sustained  by  the  contractor. 

Certain  statutory  rules  of  interpretation 
here  apply,  and  by  resort  to  them  the  two 
clauses  may  be  reconciled.  A  contract  must 
receive  such  an  interpretation  as  will  make 
it  reasonable  and  capable  of  being  carried  ^ 
into  effect,  if  it  can  be  done  without  violating 
tlie  intention  of  the  parties  (Civ.  Code,  sec. 
.1643),  and  so  as  to  give  effect  to  every  part, 
if  reasonably  practicable,  each  clause  help- 
ing to  interpret  the  other.  Civ.  Code,  sec. 
1641.) 

It  would  be  impossible  for  the  architect 
to  examine  the  work  after  a  total  destruc- 
tion to  determine  whether  or  not  the  work 


necessary  to  make  a  particular  installment 
due  had  beai  completed.    If  such  oertifieate 
were  necessary  to  the  apportionment  of  the 
loss,  the  contractor's  rights  in  the  matter 
would  not  depend  on  the  work  he  had  done 
and  the  money  he  had  justly  earned  before 
the   destruction,   but   upon   his  diligence   in 
demanding  a  certificate  and  the  architect's 
industry  in  inspecting  the  premises  and  his 
promptness  in  making  out  and  issuing  the 
certificate.      In    the   present    case   the   fifth 
installment  was  earned  at  so  short  a  time 
before    the    fire    that    even    great   diligence 
would   scarcely  have   brought   forth   a  cer- 
tificate.   Such  contingencies  are  not  unusual. 
To  put  that  loss  on  the  contractor  in  such 
a  case  would  be  imjust.    For  the  destruction 
did  not  relieve  the  contractor  from  the  per- 
formance of  the  contract.    It  stipulates  that 
-delay  caused  by  acts  of  God  shall  be  added 
to  the  time  allowed  to  the  contractor  for 
performance.    Hence  the  delay  caused  by  the 
earthquake  did  not  excuse  performance.    Fire 
does  not  come  within  the  definition  of  the 
term  "act  of  God,"  unless  it  is  [36]  caused 
by    lightning    or    some    other    superhuman 
agency.      (Fay  v.  Pacific  Imp.  Co.   93   Cal. 
253,   262,   27   Am.   St.   Rep.   198,   16   L.R.A. 
188,   26   Pac.    1099,   28   Pac.    943;    Pope    v. 
Farmers*  Union,  etc.  Co.  130  Cal.  141,  439, 
80  Am.  St.  Rep.  87,  63  L.R,A.  673,  62  Pac. 
384;   Polack  v.  Pioche,  36  Cal.  416,  423,  95 
Am.    Dec.    115;    Chidester    y.    Consolidated 
Ditch  Co.  59  Cal.  197,  202;  1  Corpus  Juris, 
1177.)     But  the  fire  did  not  render  perform- 
ance  actually    impossible,   in   point  of  law, 
although   the   pleadings   admit   that   it   did 
in  point  of  fact,  and,  as  we  have  seen,  the 
destruction  by  that  cause. did  not  excuse  per- 
formance.     The    owner,    therefore,    had    the 
right  to  demand  the  reconstruction  of  the 
work  destroyed  and  the  completion  of  the 
building  as  contracted  for.    If  he  had  made 
such  a  demand  and  the  contractor  had  pro- 
ceeded accordingly,  the  result  would  be  that 
the  contractor  would  lose  the  money  he  had 
justly  earned  by  his  first  performance.     In 
case  of  a  fire  he  might  be  deprived  thereof 
by  the  failure  of  the  architect  to  promptly 
issue  a  certificate,  or  by  the  impossibility  of 
obtaining  it  in  time,  and  altogether  without 
fault   on  his   part.     A  contract  containing 
express  provisions  to  that  effect  and  making 
such   results   probable  would  be   condemned 
at  once  as  absurd  and  unreasonable.     It  is 
not  to  be  supposed  that  the  parties  would 
have  agreed  to  such  terms  if  they  had  been 
clearly  expressed.    There  is  no  express  decla> 
ration  in  the  fifth  clause  that  the  issuance 
of  a  certificate  is  a  condition  precedent  to 
payment  of  an   installment.     The   language 
to  that  effect,  though  so  interpreted  by  many 
decisions,  is  neither  express  nor  clear.    It  is 
difficult  to  believe  that  the  parties  intended 
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or  understood  thai  this  proviso  should  apply 
to  the  twelfth  clause. 

The  contract,  as  a  whole,  does  not  require 
that  interpretation.  The  word  "due,"  upon 
which  this  claim  of  the  owner  is  founded,  as 
applied  to  a  debt  or  obligation  to  pay  money, 
does  not  always  mean  that  the  money  is 
then  immediately  payable.  It  may  be  so 
used,  but  it  oft^n  merely  denotes  the  idea  of 
a  complete  debt,  an  existing  obligation,  or 
money  fully  earned,  but  not  payable  until 
a  future  time  or  until'  the  happening  of 
another  event.  (Webster's  Dictionary.)  It 
is  used  in  the  first  sense  in  the  fifth  clause 
of  this  contract.  It  first  declares  that 
"when"  the  plastering  and  mill  work  "is 
finished"  the  owner  shall  pay  the  contractor 
two  thousand  five  hundred  dollars.  Then 
comes  the  proviso  "that  when  [37]  each 
payment  or  installment  shall  become  due,  a 
certificate  shall  be  obtained  that  the  "install- 
ment is  du&'  and  stating  the  amoimt  "then 
due."  The  first  phrase  of  the  proviso  uses 
the  word  "due"  to  describe  money  earned, 
but  not  necessarily  inunediately  payable. 
The  installment  must  "become  due"  before 
any  certificate  is  to  be  obtained.  The  event 
of  its  becoming  due  must  precede  the  issu- 
ance of  a  certificate  that  it  is  due.  The 
statement  that  it  is  due  is  of  a  thing  that 
has  already  happened.  The  procuring  of  a 
certificate  is,  by  the  proviso,  made  a  condi- 
tion of  its  becoming  payable  but  not  of  its 
becoming  due.  That  this  distinction  between 
being  merely  due,  that  is,  fully  earned,  or 
owing,  and  being  "due  and  payable,"  was 
understood  and  intended,  is  shown  by  the 
succeeding  declaration  that  when,  on  demand, 
the  architect  faUs  to  issue  the  certificate 
within  three  days,  the  installment  shall  then 
"become  due  and  payable."  This  implies 
that  such  installment  was  dite  before  it  be- 
came payable.  It  is  also  shown  by  the  state- 
ments in  the  sixth  clause  that  the  owner 
shall  be  liable  for  damages  caused  by  his 
delay  in  paying  any  installment  after  it 
"shall  become  due  and  payable/'  and  that 
such  delay  might  be  held  to  prevent  per- 
formance, if  continued  for  more  than  five 
days  after  an  installment  had  "become  due 
and  payable."  They  were  careful  to  provide 
that  an  installment  should  not  only  be  "due," 
but  also  "payable,"  before  the  owner  could 
be  in  default.  From  all  these  considerations, 
and  inasmuch  as  the  twelfth  clause  relates 
to  actual  work  done  and  actual  loss  suffered 
from  its  destruction  and  not  to  formal  proofs 
of  completion,  we  think  the  reasonable  inter- 
pretation is  that  in  the  twelfth  clause  the 
word  "due"  -designates  an  installment  earned 
and  unpaid,  whether  a  certificate  had  been 
issued  therefor  or  not.  With  this  interpreta- 
tion the  clause  is  given  an  effect  that  is  just» 
reasonable,  and  definite. 


This  question  was  decided  by  the  district 
court  of  appeal  in  Hettinger  v.  Thiele,  15 
Cal.  App.  1,  113  Pac.  121.  In  that  case  the 
facts  were  the  same  as  in  the  case  at  bar, 
except  that  the  fifth  clause,  instead  of  de- 
claring that  certain  sums  were  to  be  paid 
when  certain  parts  of  the  work  were  finished, 
provided  that  seventy-five  per  cent  of  the 
price  should  be  paid  as  the  work  progressed. 
It  contained  the  same  proviso  requiring  the 
certificate  from  the  architect  before  money 
tot  work  done  was  payable.  In  that  respect 
its  language  was  identical  [38]  with  the  con- 
tract here  sued  on,  as  also  was  the  twelfth 
clause.  It  was  held  that  the  loss  payable 
by  the  owner,  upon  a  total  destruction,  in- 
.  eluded  the  amount  due  for  the  work  done  at 
that  time,  and  that  the  issuance  of  a  cer- 
tificate by  the  architect  was»  unnecessary  to 
the  accrual  of  a  cause  of  action  therefor. 
A  petition  for  rehearing  thereof  was  denied 
by  the  supreme  court. 

Our  conclusion  is  that,  under  the  twelfth 
clause  of  the  contract,  if  there  is  a  total 
destruction,  the  owner  must  sustain  the  loss 
of  all  installments  of  the  contract  price  that 
were  due  at  that  time  and  which  had  then 
been  paid  by  him,  and  also  of  any  installment 
which  had  been  earned  and  was  then  due,  in 
the  sense  that  it  was  otoing,  and  which  is 
not  then  paid,  that  in  order  to  carry  out  the 
intent  of  the  contract  that  he  shall  sustain 
the  loss  of  such  unpaid  installment  then 
earned,  it  is  necessary  that  he  shall  pay 
the  same  to  the  contractor,  and  that  neither 
the  Issuance  of  an  architect's  certificate 
therefor,  nor  the  reconstruction  of  the  build- 
ing by  the  contractor  to  a  stage  where  the 
installment  would  again  be  earned,  are  con- 
ditions precedent  to  the  accrual  of  a  cause 
of  action  in  favor  of  the  contractor  against 
the  owner  for  such  installment. 

The  appellant  cites  the.  case  of  Anderson 
V.  Quick,  163  Cal.  658,  126  Pac.  871,  and  in- 
sists that  it,  in  effect,  holds  that  the  con- 
tractor, in  case  of  total  destruction,  cannot, 
under  the  twelfth  clause,  recover  any  install- 
ment then  due  and  unpaid  unless  he  has  re- 
constructed the  building  to  a  point  where 
such  installment  will  again  be  earned.  The 
passage  relied  on  as  supporting  this  conten- 
tion is  as  follows:  "The  owner  is  to  sustain 
a  part  of  the  loss  and  this  he  does  when, 
upon  restoration  of  the  building  to  a  point 
where  an  installment  becomes  due,  he  is  re- 
quired to  make  duplicate  payment  of  an  in- 
stallment already  paid,  or  due  and  unpaid 
before  the  loss."  In  that  case  there  was  no 
installment  due  or  unpaid.  The  action  was 
for  damages  alleged  to  have  been  caused  by 
the  act  of  the  owner  in  preventing  the  con- 
tractor from  reconstructing  the  building  after 
a  partial  destruction.  The  passage  quoted  is 
merely  a  part  of  the  discussion  of  .the  ques- 
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tion  whether  the  conduct  of  the  owner  in  re- 
fusing to  meet  the  contractor  to  settle  and 
adjust  the  loss  arising  from  the  partial  de- 
struction, was  a  legal  prevention  of  the 
reconstruction  of  the  building  by  the  con- 
tractor, bis  position  was  that  the  [39]  con- 
tract required  that  such  adjustment  should 
precede  the  reconstruction.  It  was  in  answer 
to  this  position  and  in  demonstrating  that 
the  contract  did  not  so  provide,  that  the  lan- 
guage above  quoted  was  used.  The  pajasage, 
in  effect,  merely  states  that  the  owner  does 
not  actually  sustain  the  loss  until  he  has' 
paid  an  installment  the  second  time.  The 
question  whether  or  not  such  payment  of  an 
installment  unpaid  at  the  time  of  the  de- 
struction could  be  enforced  before  reconstruc- 
tion, was  not  involved  in  the  case,  and  there 
was  no  intent^n  to  decide  anything  on  that 
point. 

The  judgment  and  order  are  affirmed* 
Sloss  and  Lawlor,  JJ.,  concurred. 
Hearing  in  Bank  denied. 


NOTE. 

Iiesal   Meaaiins   of   ''Due.'' 

Introductory,   766. 

Meaning  of  ''Due"  Construed  Alone: 

Grenerally,  756. 

As  Implying  Acknowledgment  and  Prom- 
ise to  Pay,  757. 

As  Meaning  Delinquent,  768. 

As  Meaning  Indebted,  768. 

As  Meaning  Owing,   769. 

As  Meaning  Payable,  769. 

As  Meaning  Unpaid,   772. 

As  Including  Contingent  Liability,  773. 

As  Including  Future  Liability,  777. 

As  Including  Immature  Liability,  778. 

As    Including    Unascertained    Liability, 
780. 

As  Confined  to  Legally  Enforceable  Lia- 
bility,   780. 
Meaning   of    ''Due"    Construed   with    Other 
Words : 

Due  and  Owing,  782. 

Due  and  Payable,  784. 

Due  Date,  786. 

Due  in  Full,  78G. 

And  Due,   786. 

Balance  Due,   78S. 

Become  Due,  786. 

Claims  Due,  787. 

Debt  Due,  788. 

Debt  Due  in  Same  Right,  789. 

Freight  Due,   789. 

Grow  Due,   789. 

Justly  Due,  789. 

Legally  Due,  790. 

Money  Due,   790. 

Nothing  Due,  791. 


Remaining  Due,  79L 
Still  Due,  791. 
Sum  Due,    792. 
Taxes  Due,    792. 
Wholly  Due,  792. 


Introductory. 

In  the  present  note,  in  treating  of  de 
legal  meaning  of  the  word  "due,"  those  caae» 
only  are, considered  which  involve  the  use  of 
the  word  with  reference  to  the  status  of  & 
money  obligation,  or  in  what  may  be  termed 
its  "commercial  law"  sense,  thus  excluding 
the  cas^  wherein  it  is  construed  as  equiva^ 
lent  to  "right,"  "proper,"  or  "lawfuL" 

Meaning    of    ''Due**    Construed    Alone. 

Geneballt. 

The  meaning  of  the  word  "due"  seems  to- 
be  influenced  largely  by  the  connection  in 
which  it  is  used,  and  while  it  has  been  the 
subject  of  many  decisions  by  the  courts,  no 
general  rule  of  interpretation  can  be  safely 
stated.  State  v.  Seattle,  53  Wash.  655,  102 
Pac.  770. 

"The  word  'due*  has  a  variety  of  meanings,, 
depending  on  the  connection  in  which  it  is 
used.  It  has  been  defined  generally  to  be  that 
which  is  owed;  that  which  custom,  statute 
or  law  requires  to  be  paid."  '  Feeser  v.  Feeser,. 
93  Md.  716,  50  Atl.  "406. 

A  cursory  examination  of  the  reported 
oases  and  of  textbooks  containing  definitiona 
of  the  word  "due"  might  lead  one  to  con- 
clude there  is  a  lade  of  aoeord  among  the 
authorities,  but  a  more  careful  analysis  will 
disclose  at  least  a  praofeical,  if  not  a  theoreti- 
cal unanimity.  Depending  in  each  case  on 
the  context  and  the  purpose  to  be  served,  the 
word  in  some  instances  is  accorded  its  larger 
significance  of  referring  to  that  which  is 
owed,  that  which  one  contracts  to  pay,  do» 
or  perform  to  another,  that  which  is  owing^ 
of  importing  an  existing  indebtedness  with- 
out reference  to  the  day  of  paymoit,  while 
in  another  and  larger  class  of  instances  the 
word  is  held  to  signify  that  the  day  when 
payment  ought  to  be  made  has  arrived  and 
that  there  exists  a  present  right  in  the 
obligee  to  enforce  payment  by  legal  proceed- 
ings as  well  as  a  present  right  in  the  obligor 
to  discharge  a  debt  by  payment.  Swanson  t. 
Speneer,  177  Mo.  App.  124,  163  S.  W.  285. 

The  word  "due"  has  a  double  meaning,  viz. : 
(1)  that  the  debt  or  obligation  to  which  it 
applies  has  by  contract  or  operation  of  law 
become  immediately  payable;  (2)  that  the 
debt  or  obligation  exists  without  reference  to 
the  time  of  payment,  in  which  it  is  synony- 
mous with  "owing,"  and  includes  all  debts, 
whether  payable  in  praesenti  or  in  futuro. 
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Byan  r.  Douglas  County,  47  Neb.  9,  66  N. 
W.  30. 

The  term  "due"  is  sometimes  used  to  ex- 
press the  mere  state  of  indebtment,  and  in 
that  use  is  equivalent  to  owed,  or  owing.  It 
IB  sometimes  used  to  express  the  fact  that 
a  debt  has  become  payable.  In  the  latter 
sense,  a  bill  or  note  is  often. said  to  be  due 
when  the  time  for  payment  of  it  has  arrived. 
In  the  former  sense,  a  debt  is  often  said  to 
be  due  from  a  person,  when  he  is  the  party 
owing  it,  or  primarily  bound  to  pay,  whether 
the  time  of  payment  has  arrived  or  not.  U. 
S.  V.  North  Carolina  Bank,  6  Pet.  29,  8  U. 
S.  (L.  ed.)  308. 

"The  word  'due,'  considered  by  itself  has 
many  definitions.  Bouvier  defines  it,  in  its 
first  and  broadest  sense,  as  that  which  is 
'just  and  proper;'  and  in  another  and  less 
general  sense,  as  'whaf  ought  to  be  paid; 
what  may  be  demanded.'  Webster  gives  its 
definitions,  so  far  as  applicable  to  the  mat- 
ter under  consideration,  in  the  following  or- 
der: 'Owed,  as  a  debt;  that  ought  to  be 
paid,  or  done  to  or  for  anotl^er;  payable; 
owing  and  demandable;  proper;  suitable.'" 
Elkins  V.  Wolfe,  44  111.  App.  376. 

"Tlie  term  'due'  is  defined  by  Bouvier  (1 
Law  Diet.  621)  to  be  'what  ought  to  be  paid; 
what  may  be  demanded;'  by  Burrill  (1  Law 
Diet.  404)  as  'that  which  one  owes;  that 
which  one  ought  to  pay,  or  do  to  or  for 
another.'  The  definition  given  in  Webster's 
Dictionary  is:  'Owed;  that  ought  to  be  paid 
or  done  to  another.  That  is  due  from  me  to 
another;  which  contract,  justice  or  propriety 
requires  me  to  pay  and  which  he  may  justly 
claim  as  his  right.  That  which  law  or  jus- 
tice requires  to  be  paid  or  done.'  The  term 
is  used  in  different  senses,  sometimes  as  mean- 
ing payable,  sometimes  as  meaning  only  owing 
and  not  yet  payable.  But  it  must  be  borne 
in  mind  that  in  all  these  cases  the  question 
discussed  was  whether  the  word  'due'  neces- 
sarily imported  a  claim  that  had  already  be- 
come payable  or  included  one  payable  in 
the  future.  It  is  said  by  Bouvier  to  differ 
from  'owing'  in  that  at  times  what  is  owing 
may  not  be  due.  But  there  is  no  suggestion 
in  textbook  or  decision  that  that  which  is 
due  may  not  be  owing.  The  term  necessarily 
implies  an  obligation  to  pay,  either  present 
or  future."  Buehler  v.  Pierce,  176  N.  Y.  264, 
67  N.  E.  673. 

When  the  word  "due"  is  employed  in  refer- 
ence to  an  obligation  for  the  payment  of 
money,  such  as  a  bill,  note,  or  similar  con- 
tract, it  ordinarily  means  the  time  set  for 
the  payment  of  such  obligation,  dwanson  ▼. 
Spencer,  177  Mo.  App.  124,  163  S.  W.  286. 

When  used  in  connection  with  the  payment 
of  a  tax,  the  word  "due"  is  commonly  under- 
stood to  have  reference  to  the  period  during 
which  the  owner  has  the  right  to  pay  the 


tax  and  discharge  the  lien  thereof,  without 
added  interest  or  other  charge.  State  v. 
Seattle,  63  Wash.  666,  102  Pac.  770. 

As  Ihplyiko  Agrnowledoment  and  Profuse 

TO  Pat, 

It  has  been  held  that  the  employment  of 
the  word  "due"  in  a  paper  of  the  nature  of 
a  duebill,  stating  that  a  certain  sum  was 
"due"  a  named  person,  imports  a  promise  to 
pay,  and  that  imder  the  principle  that  if  a 
paper  contains  a  direct  acknowledgment  of 
indebtedness  in  a  specified  sum  thid  of  itself 
imports  a  promise  to  pay,  and  therefore  un- 
der the  MUsouri  statute  (R.  S.  1899,  §  894) 
imports  a  consideration,  the  instrument  is  a 
promissory  note.  Finney  v.  Shirley,  7  Mo. 
42;  McGowen  y.  West,  7  Mo.  669,  38  Am. 
Dec.  468;  Ubsdell  v.  Cunningham,  22  Mo. 
124,  26  Mo.  386;  Brady  v.  Chandler,  31  Mo. 
28;'Locher  v.  Kuechenmiester,  120  Mo.  App. 
701,  98  S.  W.  92. 

In  Lee  v.  Balcom,  9  Colo.  216,  11  Pac.  74, 
it  appeared  that  an  instrument  for  the  pay- 
ment of  money  was  as  follows:  "December 
20,  1882.  Due  P.  Balcom  the  sum  of  two 
hundred  and  fifty  dollars,  value  received,  with 
interest  at  ten  per  cent  per  annum  after  four 
months  from  date.  George  S.  Lee,  M.  J.  Lee, 
per  George  S.  Lee."  In  holding  that  it  waa 
a  promissory  note,  due  and  payable  at  the 
time  of  its  execution,  the  court  said:  "By 
virtue  of  the  statute  the  term  'due,'  although 
not  connected  with  or  relating  to  a  time 
clause,  as  'on  demand,'  or  upon  a  day  cer- 
tain, imports  both  an  acknowledgment  of  an 
existing  indebtedness  and  a  promise  to  pay 
the  same.  It  does  not  follow,  however,  that 
a  patent  ambiguity  can  be  aided  by  sub- 
stituting for  the  word  'due'  the  words  'I 
promise  to  pay.'  This  would  change  the 
phraseology,  whereas  the  intention  of  the 
parties  must  be  ascertained  from  the  phrase- 
ology which  they  used,  aided  in  the  manner 
stated.  The  common  as  well  as  the  statu- 
tory signification  of  the  word  'due,'  when  not 
qualified  by  a  time  clause,  is  that  the  money 
or  property  in  the  duebill  mentioned  is  due 
at  the  time  of  executing  the  instrument.  This 
is  not  an  unusual  form  for  such  instruments. 
Had  the  instrument  in  question  consisted  only 
of  the  following  portion  thereof,  viz.:  'De- 
cember 20,  1882,  due  P.  Balcom  the  sum  of 
$260,'  it  would  have  constituted  a  formal 
duebill  by  the  law  merchant,  and,  in  legal 
effect,  a  negotiable  promissory  note  under  the 
provisions  of  the  statute.  In  such  case,  also, 
it  would  be  held  that  the  sum  of  money  men- 
tioned would  have  been  due  at  the  date  of 
its  execution.  It  is  clear,  therefore,  that  the 
addition  of  the  interest  clause  (an  unusual  • 
appendage  to  this  class  of  paper)  has  created 
the  uncertainty  as  to  the  time  of  maturity. 
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We  are  of  opinion  that  the  proper  rule  of 
construction  applicahle  to  the  case  is  to  give 
the  word  *due*  its  ordinary  legal  meaning 
and  to  make  the  concluding  clause  of  the 
note,  'after  four  months  from  date/  refer  to 
the  next  antecedent  subject,  viz.:  *with  inter- 
est at  ten  per  cent,  per  annum,'  making  the 
interest,  and  not  the  principal,  payable  *after 
four  months  from  date.*  This  view  of  the 
case  is  sustained  both  by  the  peculiar 
phraseology  of  the  instrument  and  by  well- 
established  rules  of  construction." 

In  U.  S.  V.  Learned,  1  Abb.  483,  11  Int, 
Rev.  Rec.  149,  26  Fed.  Cas.  No.  15,580,  there 
was  involved  the  following  instrument :  "Due 
the  bearer,  or  J.  L.  Coy,  Seven  Dollars,  in 
merchandise  out  of  our  store.  (Signed) 
Ayers,  Leonard  &  Wiswall,  Van  Wart."  It 
was  held  that  the  word  due  imported  a  con- 
sideration and  that  a  promise  to  pay  was 
clearly  implied. 

In  Feeser  v.  Feeser,  93  Md.  716,  60  Atl. 
406,  it  appeared  that  an  instrument  executed 
under  seal  was  as  follows:  "$204.68.  Due 
David  H.  Feeser  the  sum  two  hundred  and 
four  dollars  and  sixty-eight  cents,  with  in- 
terest from  date,  and  said  sum  of  money  and 
interest  is  not  to  be  paid  during  my  life- 
time, but  to  be  paid  by  my  executor,  out  of 
my  estate  within  one  year  after  my  death, 
and  said  sum  of  money  is  due  and  owing  by 
my  said  son,  Ezra  D.  Feeser,  to  the  said 
David  H.  Feeser.  I  bind  my  executor  to  pay 
the  same  out  of  my  estate  as  aforesaid,  and 
then  to  be  deducted  of  the  distributive  share 
coming  to  my  said  son,  Ezra  D.  Feeser,  out 
of  my  estate.  Witness  my  hand  and  seal  this 
24th  day  of  August,  1887."  It  was  held  that 
the  use  of  the  word  "due,"  taken  in  connec- 
tion with  the  other  provisions  of  the  instru- 
ment, was  sufficient  to  show  the  acknowledg- 
ment of  a  present  indebtedness,  payable,  with 
interest  from  date,  one  year  after  the  death 
of  the  maker. 

In  the  case  of  In  re  McGuire,  132  Fed.  394, 
reversed  on  other  grounds  in  134  Fed.  72,  67 
C.  G.  A.  198,  it  appeared  that  a  writing  was 
in  the  following  form:  "Due  A.  Dacovich, 
Jan.  12th,  1892,  $5,000;  May  15th,  1893, 
$3,000;  June  11th,  1894,  $2,500.  Value  re- 
ceived. McGuire  &  Hanlein,  Sept.  lat,  1898." 
The  court  held  that  "due"  meant  "owed"  or 
"owing  to;"  that  it  imported  an  obligation 
or  duty  imposed  by  law — the  duty  of  pay- 
ing what  was  owed — ^but  it  did  not  of  itself 
imply  a  promise  to  do  so.  It  was  therefore 
held  that  the  language  of  the  writing  under 
consideration  only  imported  that  there  was 
owing  to  the  person  named  on  the  dates 
designated  in  the  writing  the  several  sums 
specified.  On  this  statement  or  acknowledge 
.•ment  the  court  held  the  law  implied  an 
obligation  on  the  part  of  the  debtor  to  pay 
what  was  due,  but  that  the  language  used 


by  him  could  not  be  construed,  expressly  or 
impliedly,  into  an  unconditional  promise  to 
pay  the  debt,  which  he  was  under  obligation 
to  pay. 

In  an  action  on  promissory  notes  in  which 
the  defenses  were  want  of  consideration  and 
a  breach  of  warranty  as  to  the  property  for 
which  the  notes,  were  given  it  has  been  held 
that  an  instruction  that  the  notes  were  "un- 
disputed as  to  their  execution  and  the  amount 
due"  had  no  tendency  to  mislead  the  jury, 
as  the  word  "due"  therein  meant  according 
to  the  terms  of  the  notes,  the  execution  of 
which  had  been  admitted  by  the  defendant. 
Cottrell  V.  Gammon,  84  Ind.  243. 

As  MEANmo  Delinquent. 

A  recital  in  a  tax  deed  that  the  taxes  are 
"due,"  does  not  show  that  they  are  de- 
linquent. Sherburne  v.  Rippe,  35  Minn.  540, 
29  N.  W.  322;  GilfiUan  v.  Chatterton,  38 
Minn.  335,  37  N.  W.  584. 

In  State  v.  Seattle,  63  Wash.  655,  102  Pac. 
770,  the  court  construed  a  provision  of  a  city 
charter  (Seattle  city  charter,  art.  8,  sec.  17) 
requiring  that,  in  case  of  an  excess  in  the 
assessment  for  local  improvements  of  any 
person  who  had  not  paid  his  assessment,  the 
demand  for  the  rebate  allowed  by  the  charter 
provision  to  the  amount  of  such  over-assess- 
ment, "be  made  within  two  years  from  the 
date  upon  which  the  assessment  for  such 
local  improvement  district  became  due."  It 
was  contended  by  counsel  for  a  property 
owner  that  since  the  assessment  in  question 
was  payable  in  five  annual  instalments,  at 
the  election  of  the  property  owner,  it  was  not 
all  enforceable  and  hence  not  due  until  the 
end  of  that  period,  and  that  the  property 
owners  had  two  years  after  the  expiration  of 
that  period  within  which  to  make  their  claim 
for  the  excess.  Counsel  for  the  city  contended 
that  the  word  "due"  as  there  used  related 
to  the  period  within  which  the  assessment- 
might  be  paid  and  the  lien  thereof  discharged 
by  the  property  owners  without  added  in- 
terest. The  court  held  that  an  assessment 
became  "due"  under  this  charter  provision 
at  the  expiration  of  the  period  within  which 
the  assessments  could  be  paid  without  added 
interest,  and  that  it  was  intended  to  have- 
the  two  year  limitation  period  for  the  making  - 
•of  the  demand  start  running  at  that  time 

As  Meaning  Indebted. 

In  an  attachment  for  purdiase  money,  the 
phrase  "is  indebted"  in  the  affidavit  on  which 
the  attachment  was  based,  has  been  held  ta* 
be  equivalent  to  the  word  "due"  as  used  in 
the  statute  (Civ.  Code  1910,  §  6086).  Avery 
V.  Pope,  13  Ga.  App.  743,  79  S.  E.  946. 

Likewise,  under  the  Wiaamsin  statute   (R^ 
S.  ch.  130,  sec.  2)  requiring  an  affidavit  foc^ 
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attachment  to  state,  among  other  things,  that 
the  defendant  is  "indebted"  to  the  plaintiff, 
*'and  that  the  same  is  due  on  contract,  ex- 
press or  implied/*  an  affidavit  stating  that 
the  defendant  is  "indebted"  to  the  plaintiff 
ia  sufficient.  Trowbridge  v.  Sickler,  42  Wis. 
417,  wherein  the  court  said:  "Probably  the 
statement  required  in  the  affidavit  that  the 
indebtedness  Hs  due  upon  contract/  means 
nothing  more  than  that  it  arose  upon  con- 
tract. It  is  quite  apparent  that  the  require- 
ment relates  only  to  the  origin  or  nature 
ot  the  indebtedness.  But  whatever  may  be 
the  interpretation  of  the  word  due  as  em- 
ployed in  the  statute,  we  are  satisfied  that  all 
it  can  be  claimed  to  express  is  better  ex 
pressed  in  the  averment  of  an  indebitatus. 
Cwnpare,  however,  Whitney  v.  Brunette,  15 
W^is.  61,  and  Bowen  v.  Slocum,  17  Wis.  181. 

But  it  has  been  held  that  an  allegation 
that  one  person  is  indebted  to  another  does 
not  disclose  a  legal  liability,  inasmuch  as  the 
word  "indebted"  will  not  answer  for  "due." 
The  latter  word  implies  a  debt  matured,  and 
therefore  a  breach  in  its  nonpayment,  while 
an  indebtedness  may  exist  without  present 
liability  to  pay.  Yocum  v.  Allen,  58  Ohio 
St.  280,  50  N.  E.  909. 

'  In  Cross  v.  McMaken,  17  Mich.  511,  97  Am. 
Dec.  203,  the  court  construed  the  Michigan 
statute  (Comp.  L.  c.  140,  §  2)  requiring  the 
affidavit  for  the  issuance  of  a  writ  of  attach- 
ment to  state,  among  other  things,  "that  the 
defendant  is  indebted  to  the  plaintiff,  and 
specifying  the  amount  of  such  indebtedness, 
a.i  near  as  may  be,  over  and  above  all  legal 
offsets,  and  that  the  same  is  due  upon  con- 
tract, express  or  implied,  or  upon  judgment." 
An  affidavit  thereunder  stated  that  the  de- 
fendants were  justly  indebted  to  the  plain- 
tiffs  in  a  certain  sum;  but  omitted  any  al- 
legation that  the  indebtedness  was  due, 
except  as  this  was  inferable  from  the  term 
i:;debted  and  its  context.  In  holding  the 
affidavit  to  be  insufficient,  the  court  said: 
"There  can  be  no  doubt  of  the  intention  of 
this  statute,  to  require  of  the  plaintiff,  as 
a  condition  precedent  to  this  extraordinary 
statute  proceeding  which  seizes  the  defend- 
ant's property  before  trial,  that  he  shall 
first  show  by  his  own  oath,  or  that  of  some 
other  person  knowing  the  facts,  that  he  has 
an  existing  cause'  of  action  against  the  de- 
fendant, arising  upon  contract;  in  other 
words,  that  there  is  an  indebtedness  of  the 
defendant  which  is  due  or  payable  at  the 
time.  .  .  .  It  is  urged  by  the  counsel  for 
defendant  in  error  that  this  is  sufficiently 
shown  by  the  allegation  in  the  affidavit  that 
the  'defendant  is  indebted.'  But  this  phrase, 
in  itself,  is  somewhat  equivocal.  In  the 
popular,  as  well  as  the  strict  legal  sense,  a 
man  is  said  to  be  indebted  to  another  without 
reference  to  the  question  whether  the  debt 


is  due  ,or  yet  to  become  due.  The  law  recog- 
nizes a  debt  not  yet  due  as  a  present  debt, 
though  payable  in  future — debitum  in  prae- 
senti,  solvendum  in  futtiro.  And  though  the 
language  of  the  affidavit,  that  'defendant  is 
indebted,'  when  considered  in  reference  to  the 
purpose  of  the  affidavit,  might  furnish  an  in- 
ference that  an  indebtedness  already  due  was 
intended;  yet,  without  an  express  declara- 
tion to  this  effect  in  the  affidavit,  there  might 
be  room  for  some  doubt  or  equivocation  at 
least,  as  to  the  real  meaning  of  the  affiant. 
The  legislature  have  seen  fit  to  require  that 
this  shall  not  be  left  to  interference,  but 
sliall  be  placed  beyond  all  question  or  doubt, 
by  requiring  proof  of  both  the  facts,  the  in- 
debtedness, and  that  it  is  due;  and  have 
required  the  affidavit  positively  to  state  both. 
The  language  is,  *due  upon  contract.'  If 
they  meant  no  more  than  is  claimed  by  de- 
fendant in  error,  they  would  much  more  nat- 
urally and  appropriately  have  said,  'arising 
upon  contract,'  or  'that  the  same  is  founded 
upon  contract.'  This  is  put  beyond  all  rea- 
sonable doubt  by  the  language  of  the  fourth 
section,  'no  writ  of  attachment  shall  be  issued 
under  the  provisions  of  this  chapter,  unless 
the  amount  stated  in  such  affidavit  as  due  to 
the  plaintiff  over  and  above  all  legal  set- 
offs, shall  exceed  the  simi  of  $100/' 

As  Meaning  Owino. 

Jhe  word  "due"  taken  in  its  primary  sense 
means  simply  owing.  Century  Dictionary; 
Bouvier's  Dictionary  cited  in  Crocker-Wool- 
worth  Nat.  Bank  v.  Carle,  133  Cal.  409,  65 
Pac.  961.  See  also  Sather  Banking  Co.  v. 
Arthur  R.  Briggs  Co.  138  Cal.  724,  72  Pac. 
352;  Barber  Asphalt  Paving  Co.  v.  Woodbury 
County,  137  la.  287,  114  N.  W.  1044. 

The  term  "due"  does  not  necessarily  mean 
that  the  debt  is  immediately  payable.  In 
commercial  law  it  is  often  used  as  synony- 
mous with  "owing,"  and  includes  all  debts, 
whether  payable  in  praesenti  or  in  futuro. 
Neblett  v.  Barron  (Tex.)  160  S.  W.  1167. 

In  the  case  of  In  re  Desnoyers  Shoe  Co. 
227  Fed.  16,  141  C.  C.  A.  570,  the  court  held 
that,  in  construing  a  proviso  in  a  lease,  the 
word  "due"  should  be  given  its  secondary 
meaning  of  "owing,"  in  order  to  effectuate  the 
intention  of  the  parties,  rather  than  its  more 
usual  meaning  of  "owing  and  payable." 

"The  term  'due'  is  defined  by  Bouvier  (1 
Law  Diet.  621 )  to  be  'what  ought  to  be  paid ; 
what  may  be  demanded;'  by  Burrill  (1  Law 
Diet.  404)  as  'that  which  one  owes;  that 
i^hich  one  ought  to  pay,  or  do  to  or  for 
another.'  The  definition  given  in  Webster's 
Dictionary  is:  'Owed;  that  ought  to  be  paid 
or  done  to  another.  That  is  due  from  me  to 
«nother;  which  contract,  justice  or  propriety, 
requires  me  to  pay  and  which  he  may  justly 
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claim  aB  his  right.  That  which  law  or  jus- 
tice requires  to  be  paid  or  done.'  The  term 
is  used  in  different  senses,  sometimes  as 
meaning  payable,  sometimes  as  meaning  onty 
owing  and  not  yet  payable.  But  it  must  be 
borne  in  mind  that  in  all  these  cases  the 
question  discussed  was  whether  the  word 
Mue'  necessarily  imported  a  claim  that  had 
already  become  payable  or  included  one  pay- 
able in  the  future.  It  is  said  by  Bouvier  to 
differ  from  'owing*  in  that  at  times  what  is 
owing  may  not  be  due.  But  there  is  no  sug- 
gestion in  textbook  or  decision  that  that 
which  is  due  may  not  be  owing.  The  term 
necessarily  implies  an  obligation  to  pay, 
either  present  or  future."  Buehler  v.  Pierce, 
175  N.  Y.  264,  87  N.  E.  573. 

The  word  "due"  is  equivalent  to  "owing" 
or  "owed."  Anderson's  Law  Dictionary,  oited 
in  Tomlinson  v.  Ayres,  117  Cal.  568,  49  Pac. 
717. 

The  word  "due"  means  "owed,"  and  pay- 
able now  or  hereafter.  Equitable  L.  Ins.  Co. 
V.  Board  of  Equalization,  74  la.  178,  37  K. 
W.  141. 

The  word  "due"  in  its  ordinary  sense  means 
"that  which  is  justly  owed;  that  which  law  or 
justice  required  to  be  paid  or  done."  Griffith 
▼.  Speaks,  111  Ky.  149,  63  8.  W.  465.  See 
also  Cornell  ▼.  Maverick  Loan,  etc.  Co.  95 
Neb.  9,  144  N.  W.  1072. 

"Due"  means  "owed"  or  "owing  to."  It 
implies  an  obligation  or  duty  imposed  by  law 
— ^the  duty  of  paying  what  is  owed — ^but  it 
does  not  of  itself  imply  a  promise  to  do  so. 
In  re  McGuire,  132  Fed.  394,  reversed  on 
other  grounds  in  134  Fed.  72,  67  C.  C.  A.  198. 

In  its  larger  sense  the  word  "due  "  is  often 
used  to  cover  liabilities  matured  and  im- 
matured,  or  as  importing  an  existing  obliga- 
tion, whether  the  time  of  payment  has  ar- 
rived or  not.  Sand-Blast  File-Sharpening  Co. 
V.  Parsons,  64  Conn.  310,  7  Atl.  716;  Ransom 
V.  Bidwell,  89  Conn.  137,  93  Atl.  134;  Pope 
V.  Matthews,  126  Ga.  341,  64  S.  E.  152; 
Brainerd  v.  Dunning,  30  N.  Y.  211;  Mason 
V.  Ackley,  52  Okla.  157,  162  Pac.  846;  Van 
Hook  V.  Walton,  28  Tex.  69. 

So,  in  apparently  the  larger  number  of 
cases,  though  there  are  intimations  to  the 
contrary  to  be  f otmd  in  some  of  the  opinions, 
the  courts  have  construed  the  word  "due"  as 
being  synonymous  with  "owe"  or  "owing." 
See  the  following  cases: 

England, — Carr  v.  Carr,  1  Meriv.  625,  35 
Eng.  Rep.  (Reprint)  799;  Warburton  v.  Hey- 
worth,  6  Q.  B.  D.  1,  60  L.  J.  Q.  B.  137. 

Canada, — ^Mail  Printing  Co.  v.  Clarkson,  25 
Ont.  App.  1,  reversing  28  Ont.  326;  Hall  v. 
Brown,  15  U.  C.  Q.  B.  419. 

United  States. — V.  S.  v.  North  Carolina 
Bank,  6  Pet.  29,  8  IT.  S.  (L.  ed.)  308;  In  re 
West  Norfolk  Lumber  Co.  112  Fed.  759;  In 
re  B.  H.  Gladding  Co.  120  Fed.  709;  In  re 


McGuire,  132  Fed.  394,  reversed  on  other 
grounds  in  134  Fed.  72,  67  C.  C.  A.  198;  In 
re  Desnoyers  Shoe  Co.  227  Fed.  16,  141  C. 
C.   A.   670. 

Alabama^ — ^Bates  v.  State  Bank,  2  Ala.  451. 

California. — ^Myers  ▼.  McDonald,  68  Cal. 
162,  8  Pac.  809;  Crocker- Woolworth  Nat. 
Bank  v.  Carle,  133  Cal.  409,  66  Pac.  951; 
Sather  Banking  Co.  v.  Arthur  R.  Briggs  Co. 
138  Cal.  724,  72  Pac.  362.  See  also  Tomlin- 
son V.  Ayres,  117  Cal.  568,  49  Pac.  717.  And 
see  the  reported  case. 

Colorado. — Ferris  v.  Chambers,  51  Colo. 
368,  117  Pac.  994. 

Connecticut. — Sand  Blast  File  Sharpening 
Co.  V.  Parsons,  54  Conn.  310,  7  Atl.  716;  Ran- 
som V.  Bidwell,  89  Conn.  137,  93  Atl.  134. 

Oeorgia, — Pope  v.  Matthews,  125  Ga.  341, 
54  S.  E.  162. 

/«ino«.— Elkins  v.  Wolfe,  44  111.  App.  376. 

/otCKk — Equitable  L.  Ins.  Co.  v.  Board  of 
EquaUzation,  74  la.  178,  37  N.  W.  141; 
Stout  V.  Marshall,  76  la.  498,  39  N.  W.  808 ; 
Barber  Asphalt  Paving  Co.  v.  Woodbury 
County,  137  la.  287, 114  N.  W.  1044;  Talley  v. 
Brown,  146  la.  360,  125  N.  W.  248,  140  Am. 
St  Rep.  282. 

Michigan. — Fowler  v.  Hoffman,  31  Mich. 
216;  Smalley  v.  Ashland  Brown-Stone  Co.  114 
Mich.  104,  72  N.  W.  29;  Putze  v.  Saginaw 
Valley  Mut.  F.  Ins.  Co.  132  Mich.  670,  86  N. 
W.  814,  94  N.  W.  191. 

Minnesota. — Fowler  v.  Johnson,  26  Minn. 
338,  3  N.  W.  986,  6  N.  W.  486. 

Mississippi. — Shanks  ▼.  Greenville,  57  Miss. 
168. 

ifiMouri.-— Kritzer  y.  Smith,  21  Mo.  296; 
Carr  v.  Thompson,  67  Mo.  472;  Swanson  y. 
Spencer,  177  Mo.  App.  124,  163  S.  W.  285. 

Nebraska, — Ryan  v.  Douglas  Coimty,  47 
Neb.  9,  66  N.  W.  30. 

New  Jersey, — Metropolitan  Store,  etc.  Fix- 
ture Co.  Y.  Albrecht,  70  N.  J.  L.  149,  66  Atl. 
287. 

Neio  York. — Utica  Ins.  Co,  v.  American 
Mut.  Ins.  Co.  IB  Barb.  171;  People  v.  Vail, 
6  Abb.  N.  Cas.  206,  57  How.  Pr.  81 ;  Brainerd 
v.  Dunning,  30  N.  Y.  211;  Buehler  y.  Pierce, 
176  N.  Y.  264,  67  N.  E.  673;  Hitchings  y. 
Central  Electrical  Supply  Co.  182  App.  Div. 
28,  169  N.  Y.  S.  611.  See  also  Allen  v.  Hud- 
son River  Mut.  Ins.  Co.  19  Barb.  442;  Griffith 
Y.  Jackson,  59  Hun  620  mem.  13  N.  Y.  8. 
321;  People  y.  American  Loan,  etc  Co.  70 
App.  Div.  579,  75  N.  Y.  S.  663. 

Oklahoma. — Mason  y.  Aokley,  52  Okla.  167, 
152  Pac.  846. 

Pennsylvania.'-^'RicheTta  y.  Beatty,  2  Pen.  & 
W.  63,  21  Am.  Dec.  410;  Folweiler  y.  Hughes, 
17  Pa.  St.  440 ;  In  re  GiUingham,  220  Pa.  St. 
353,  69  Atl.  800. 

South  Dakota. — Osborne  y,  Stringfaaaiy  4 
S.  D.  693,  67  N.  W.  776. 
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TeoM.— Van  Hook  y.  Walton,  28  Tex.  59; 
Neblett  v.  Barron,  160  S.  W.  1167.  See  also 
Xhinn  T.  Sublett,  14  Tex.  521. 

Vermont, — ^Adams  ▼.  Clarke,  14  Vt.  9. 

Fir^ima.— Clarke  v.  Tjrler,  30  Grat.  134. 

TTmcoimmi.— Spitz  Y.  Mohr,  86  Wis.  389,  57 
N.  W.  41;  Wyman  y.  Eamberly-Clark  Co.  93 
Wis.  654,  67  N.  W.  932. 

A  federal  statute  relating  to  the  priority 
of  payment  of  debts  due  to  the  government 
provides  ''that,  where  any  revenue  or  other 
officer,  or  other  person  hereafter  becoming 
indebted  to  the  United  States,  by  bond  or 
otherwise,  shall  become  insolvent,  or  where 
the  estate  of  any  deceased  debtor  in  the  hands 
of  executors  or  administrators  shall  be  in- 
sufficient to  pay  all  the  debts  due  from  the 
deceased,  the  debt  due  to  the  United  States 
shall  be  first  satisfied;  and  the  priority  here- 
by established  shall  be  deemed  to  extend  as 
well  to  cases  in  which  a  debtor,  not  having 
sufficient  property  to  pay  all  his  debts,  shall 
make  a  voluntary  assignment  thereof,  or  in 
which  the  estate  of  an  absconding,  concealed, 
or  absent  debtor  shall  be  attached  by  process 
of  law,  as  to  cases  in  which  an  act  of  legal 
bankruptcy  shall  be  committed."  (Act  of 
March  3,  1797,  c.  20,  §  5,  1  Stat.  515;  Act  of 
March  3, 1799,  c.  22,  §  65, 1  Stat.  676;  R.  S.  N. 
S.  §  3466,  2  Fed.  St.  Ann.  (2d  ed.)  216.)  In 
construing  this  statute,  in  U.  S.  v.  North 
Carolina  Bank,  6.  Pet.  29,  8  U.  S.  (L.  ed.) 
308,  the  court  said :  "The  language  is,  where 
any  person  'becoming  indebted  to  the  United 
States  by  bond  or  otherwise'  (which  clearly 
includes  a  debtor  upon  a  custom-house  bond) 
'shall  become  insolvent'  (which  is  the  predica- 
ment of  Lippett)  'the  debt  due  to  the  United 
States  shaU  first  be  paid.'  What  debt  is  here 
referred  to?  A  debt  which  is  then  actually 
payable  to  the  United  States  T  Or  a  debt  then 
arising  to  the  United  States,  whether  then 
payable,  or  payable  only  in  futuro?  We 
think  the  latter  is  the  true  construction  of 
the  term  of  the  act.  The  whole  difficulty 
arises  from  the  different  senses  in  which  the 
term  'due*  is  used.  It  is  sometimes  used  to 
express  the  mere  state  of  indebtment,  and 
then  is  an  equivalent  to  owed,  or  owing.  And 
it  is  sometimes  used  to  express  the  fact  that 
the  debt  has  become  payable.  Thus,  in  the 
latter  sense,  a  bill  or  note  is  often  said  to  be 
due,  when  the  time  for  payment  of  it  has 
arrived.  In  the  former  sense,  a  debt  is  often 
said  to  be  due  from  a  person,  when  he  is  the 
party  owing  it,  or  primarily  bound  to  pay, 
whether  the  time  of  payment  has  or  has  not 
arrived.  This  very  clause  oi  the  act  fur- 
nishes an  apt  illustration  of  this  latter  use 
of  the  term.  It  declares  that  the  priority  of 
the  United  States  shall  attach  'where  the  es- 
tate of  any  deceased  debtor,  in  the  hands  of 
executors  or  administrators,  shall  be  insuffi- 
dent  to  pay  all  the  debts  due  from  the  de- 


ceased.' Here  the  word  'due'  is  plainly  used 
a?  synonymous  with  owing.  In  the  settle- 
ment of  the  estates  of  deceased  persons,  no 
distinction  is  ever  taken  between  debts  which 
are  payable  before  or  after  their  decease. 
The  assets  are  equally  bound  for  the  payment 
of  all  debts.  The  insufficiency  spoken  of  in 
the  act,  is  an  insufficiency  not  to  pay  a  par- 
ticular class  of  debts,  but  to  pay  all  debts 
of  every  nature.  Now,  if  the  term  'due,'  in 
reference  to  the  debts  of  deceased  persons, 
means  owing,  and  includes  all  debts,  whether 
payable  in  praesenti  or  not;  it  is  difficult  to 
perceive  how  a  different  meaning  can  be  given 
to  it,  in  regard  to  the  debt  of  the  United 
States,  considering  the  connection  in  which 
it  stands  in  the  sequel  of  the  same  sentence. 
'Where  the  estate,  etc.,  shall  be  insufficient 
to  pay  all  the  debts  due  from  the  deceased, 
the  debt  due  to  the  United  States  shall  be 
first  satisfied.'  The  obvious  meaning  is,  that 
in  cajse  of  a  deficiency  of  assets,  the  debt 
owing  to  the  United  States  shall  be  paid  be- 
fore the  debts  owing  to  the  other  creditors." 
To  the  same  effect  see  Dimn  v.  Sublett,  14 
Tex.  521. 

The  bankruptcy  act  gives  priority  to 
"wages  due  to  workmen,  clerks,  or  servants 
which  have  been  earned  within  three  months 
before  the  date  of  the  commencement  of  pro- 
ceeding," not  to  exceed  a  certain  amount. 
(Bankr.  Act,  sec.  64b,  subd.  4;  1  Fed.  Stat. 
Ann.  2d  ed.  1090. )  In  the  case  of  In  re  B.  H. 
Gladding  Co.  120  Fed.  709,  it  was  held  that 
on  a  proper  construction  of  this  language, 
it  included  wages  owing  at  the  date  of  bank- 
ruptcy, even  though,  by  contract  between  the 
wage  earner  and  the  bankrupt,  payment  was 
to  be  deferred  to  a  date  later  than  the  date 
of  bankruptcy. 

It  has  been  held  that  the  word  "due"  in 
the  Ontario  Assignments  and  Preferences  Act 
(R.  S.  O.  c.  124,  sec.  20,  subsec.  4)  provid- 
ing that  any  person  whose  claim^  has  "not 
accrued  due"  shall  nevertheless  be  entitled 
to  prove  it,  should  be  read  as  meaning  "pay- 
able," and  the  words  "claim  not  accrued  due" 
should  be  read  as  meaning  "debt  owing  but 
not  presently  payable,"  as  "due"  may  mean 
"owing"  or  "payable"  according  to  the  con- 
nection in  which  it  appears.  Mail  Printing 
Co.  Y.  Clarkson,  25  Ont.  App.  1,  reveramg 
28  Ont.  326. 

In  Ransom  v.  Bidwell,  89  Conn.  137,  93 
Atl.  134,  the  court  construed  the  Coivnecticut 
statute  providing  for  attachment  by  factoriz- 
ing process  (Gen.  St.  1902,  §  880),  which 
declares  that  where  a  debt  is  due  from  any 
person  to  the  defendant,  in  any  civil  action, 
the  plaintiff  may  insert  in  his  writ  a  direction 
to  the  officer  to  leave  a  true  and  attested 
copy  thereof  and  of  the  accompanying  com- 
plaint, at  least  twelve  days  before  the  session 
of  the  court  to  which  it  is  returnable,  with 
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such  debtor  of  the  defendant,  and  that  from 
the  time  of  leaving  such  copy  any  debt  due 
from  such  garnishee  to  the  defendant  shall 
be  secured  in  the  hands  of  such  garnishee 
to  pay  such  judgment  as  the  plaintiff  may 
recover.  It  was  held  that  where  under  a 
building  contract  providing  for  the  arbitra- 
tion of  disputes  between  the  owner  and  the 
contractor,  after  the  services  had  been  ren- 
deived  and  the  owner  had  taken  possession 
of  the  building,  a  clear  and  substantial  cause 
of  action  arose,  and  there  was  an  existing 
obligation  to  pay  the  amount  which  might  be 
found  to  be  due  by  the  proceeding  set  forth 
in  the  contract,  which  was  certain  as  to 
the  liability  to  pay  and  uncertain  only  as  to 
the  amount  for  which  the  owner  of  the  build- 
ing might  be  ultimately  found  to  be  obligated 
and  was  a  debt  which  might  be  treated  as 
then  "due'*  within  the  meaning  of  that  w^ord 
aa  used  in  the  statute. 

Under  a  Wiaconain  statute,  where  the  de- 
mand on  which  a  suit  is  brought  is  not  due 
at  the  time  of  the  commencement  of  the  ac- 
tion, an  attachment  is  authorized  in  the  same 
proceedings  and  on  the  same  affidavit  as  is 
required  in  actions  on  matured  demands,  ex- 
cept that  the  affidavit  is  required  to  state 
''that  the  debt  is  to  become  due"  (S.  &  B. 
Ann.  Stat.  sec.  2701).  In  Spitz  v.  Mohr,  86 
Wis.  389,  57  N.  W.  41,  it  appeared  that  the 
affidavit  was  so  stated,  but  the  writ  recited 
that  it  further  "appears  from  said  affidavit 
tliat  the  whole  amount  due  the  said  plain- 
tiffs" was  a  specified  sum.  The  court  held 
that  as  the  affidavit  was  attached  to  the  writ, 
and  both  were  served  on  the  defendants  at 
the  same  time,  they  were  thereby  informed 
that  the  word  "due"  was  not  used  in  the  writ 
in  the  sense  of  the  debt  being  then  mature 
and  payable,  but  rather  in  the  sense  of  liabil- 
ity or  indebtedness — that  the  same  was  then 
owing  to  the  plaintiff. 

In  Fulweiler  v.  Hughes,  17  Pa.  St.  440, 
there  was  involved  a  Pennsylvania  statute 
(Act  of  June  16,  1836)  relating  to  execu- 
tions, one  section  of  which  provides  that: 
"In  the  case  of  a  debt  due  to  the  defendant, 
or  of  a  deposit  of  money  made  by  him,"  etc., 
"the  same  may  be  attached  and  levied  in 
satisfaction  of  the  judgment  in  the  manner 
allowed  in  the  ease  of  a  foreign  attachment," 
etc.  (§35).  A  later  section  provides  that 
from  and  after  the  service  of  the  writ,  all 
stock  belonging  to  the  defendant,  "and  all 
debts  and  all  deposits  of  money,  and  all 
other  effects  belonging  or  due  to  defendant" 
by  the  person  on  whom  service  was  made, 
should  remain  attached,  etc.,  in  the  manner 
allowed  in  the  case  of  foreign  attachments. 
It  was  held  that  the  word  "due"  in  the  ex- 
pressions "delits  due"  and  "belonging  or  due" 
was  synonymous  with  "owing,"  and  hence 
that  the  "debts  due**  liable  to  the  writ  were 


not  only  such  as  were  payable  then,  and  not 
in  the  future,  and  included  a  debt  which 
lacked  ten  days  of  being  due  at  the  time  of 
the  service  of  the  attachment  execution. 
In  Balliet  v.  Brown,  103  Pa.  St.  546  it  was 
held  that  a  sum  deposited  for  a  certain  use, 
if  not  so  used,  was  "a  debt  due"  to  the  de- 
positor, under  this  statute. 

Under  the  Mississippi  statute  (Code  1871, 
§  852),  when  goods  are  attached  on  leased 
premises,  the  landlord  is  entitled  to  have 
paid  him  by  the  creditor  of  the  tenant  levy- 
ing on  his  goods,  "all  money  due  for  tiie 
rent"  of  the  premises,  at  the  time  of  the 
taking,  "whether  the  day  of  payment  by  the 
terms  of  the  lease  shall  have  come  or  not."  It 
has  been  held  that  the  word  "due"  in  the  above 
quoted  phrase  means  the  same  aa  "owed," 
and  the  landlord  is  entitled  to  receive  all  the 
rent  which  by  the  terms  of  the  lease  ^as 
contracted  to  be  paid  by  the  tenant,  not  ex- 
ceeding, however,  one  year's  rent,  without 
reference  to  whether  the  day  of  payment  of 
the  rent  has  come  or  not.  Shanks  v.  Green- 
ville, 67  Miss.  168. 

Under  the  Connecticut  statute  providing 
for  a  process  of  foreign  attachment  "where 
a  debt  is  due  from  any  person  to  such  defend-  ' 
ant"  (Gen.  Stat.  p.  397,  sec.  2),  the  word 
due  is  not  used  in  the  restricted  sense  of 
payable,  but  it  does  import  an  existing  obli- 
gation. Sand  Blast  File  Sharpening  Co.  v. 
Parsons,  54  Conn.  310,  7  Atl.  716. 

In  Hall  V.  Brown,  15  U.  C.  Q.  B.  419,  it 
appeared  that  an  undertaking  was  for  the 
payment  of  a  certain  sum  in  eight  equal 
annual  instalments  "with  interest  on  the 
principal  sum  remaining  due  at  each  pay- 
ment .  .  .  until  the  principal  sum  and 
interest  shall  be  fully  paid  and  satisfied." 
The  court  held  that  the  true  construction  oi 
the  covenant  was,  that  whenever  an  instal- 
ment fell  due,  that  instalment  with  interest 
was  to  be  paid,  and  with  all  arrears  of  in- 
terest on  such  portion  of  the  principal  as 
was  still  due,  though  not  yet  payable;  that 
a  sum  might  be  debitum  in  praesenti,  though 
Bolvendum  in  futuro,  and  that  it  was  in 
this  sense  that  the  word  "due"  was  used  in 
the  instrument.  The  court  said:  "We  must 
construe  the  agreements  of  parties  according 
to  the  ordinary  acceptation  of  the  words  they 
use,  and  we  know  very  well  that  when  a  man 
is  asked  how  much  is  due  on  his  land,  he 
understands  well  what  is  meant  by  the  ques- 
tion: namely,  how  much  of  the  purchase 
money  he  yet  owes,  which  is  only  a  circum- 
locution for  the  word  'due.*  In  a  strict 
sense,  and  for  certain  purposes,  due  is  con- 
fined to  what  is  payable,  as  when  we  speak 
of  a  bill  or  note  being  due;  but  that  is  not 
its  general  sense,  and  certainly  not  its  only 
sense.  If  A  should  make  an  assignment  of 
all  debts  due  to  him,  he  would  find  that  it 
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would  extend  to  other  demands  than  those 
which  were  payable  at  the  time.'* 

In  Warburton  v.  Heyworth,  6  Q.  B.  D. 
(£ng.)  1,  50  L.  J.  Q.  B.  137,  it  appeared 
that  the  plaintiff,  a*  woman,  was  employed 
as  a  weaver  in  a  mill  in  which  the  following 
rules  were  in  force:  "15.  No  person  shall 
leave  his  or  her  work  for  any  cause  what- 
ever, without  giving  fourteen  days'  previous 
notice,  such  notice  to  be  given'  in  the  ware- 
house on  a  Saturday.  16.  Any  person  leaving 
his  or  her  work  without  giving  the  notice 
required  by  rule  16,  or  before  the  expiration 
thereof,  shall  forfeit  and  lose  aU  wages  then 
due,  or  earned,  or  unpaid."  All  work  done  at 
the  defendant's  mill  was  booked-up  at  three 
o'clock  on  the  Wednesday  afternoon  of  each 
week,  and  paid  for  on  the  following  Satur- 
dav,  all  work  booked  after  three  o'clock  on 
Wednesday  afternoon  being  carried  forward 
to  the  following  week.  The  defendant  left 
her  work  one  Wednesday  afternoon  before 
three  o'clock,  after  having  had  her  completed 
work  booked,  and  on  her  applying  on  the 
following  Saturday  for  the  amount  of  wages 
she  alleged  to  be  due  at  the  time  she  left, 
payment  was  refused  on  the  ground  that  they 
were  forfeited  under  the  foregoing  rules.  A 
statute  provided  as  follows:  ''In  the  case  .of 
a  child,  young  person,  or  woman,  subject  to 
the  provisi<»is  of  the  Factory  Acts,  1833  to 
1874,  any  forfeiture  on  the  ground  of  absence 
or  leaving  work  shall  not  be  deducted  from 
or  set  off  against  a  claim  for  wages  or  other 
sum  due  for  work  done  before  such  absence  or 
leaving  work  except  to  the  amount  of  the 
damage  (if  any)  which  the  employer  may 
have  sustained  by  reason  of  such  absence  or 
leaving  work."  [Employers  and  Workmen 
Act  1875  (38  and  39  Vict.  c.  90,  sec.  11).] 
It  was  held  that  the  contract  was  that  the 
plaintiff  should  work  weekly,  and  that  as 
soon  as  she  had  finished  a  piece  she  would 
have  earned  the  price  she  was  to  be  paid  for 
it,  but  that  though  she  would  have  earned 
such  price  it  would  not  be  due  in  the  sense 
of  being  payable  until  the  subsequent  Satur- 
day, and  not  then,  except  in  respect  of  work 
which  had  been  done  and  booked  up  at  three 
o'clock  of  the  preceding  Wednesday,  as  work 
done  after  that  time  would  be  paid  for  only 
on  the  second  Saturday.  In  the  present  case, 
therefore,  the  price  for  the  work  which  the 
plaintiff  had  done  and  had  booked  on  the 
Wednesday  was  then  earned  and  due,  but  was 
not  then  payable.  And  as  there  had  been 
no  damage,  therefore  no  forfeiture  should 
be  deducted,  and  the  statute  did  not  deprive 
her  of  what  was  due  her  for  wages. 

In  the  reported  case,  it  appeared  that  a 
building  contract  provided  in  the  fifth  clause 
thereof,  that  ''when"  the  plastering  and 
millwork  "is  finished"  the  owner  should  pay 
the  c<mtractor  a  stated  sum.    This  was  fol- 


lowed by  the  proviso  "that,  when  each  pay- 
ment or  instalment  shall  become  due,"  a 
certificate  shall  be  obtained  that  the  "instal- 
ment is  due"  and  stating  the  amount  "then 
due."  In  the  twelfth  clause,  relating  to  the 
division  of  the  damages  caused  by  a  total 
destruction  of  partially  completed  work,  it 
was  declared  that  a  part  of  this  loss  which 
the  owner  must  sustain  was  the  loss  of-  any 
instalment  price  which  was  due  at  the  time 
of  the  destruction.  In  construing  this  con- 
tract, the  destruction  contemplated  therein 
having  occurred,  the  court  holds  that  the 
word  "due"  was  used  in  the  proviso  of  the 
fifth  clause  to  describe  money  earned  but 
not  necessarily  payable.  That  this  distinc- 
tion between  being  merely  due,  that  is,  fully 
earned,  or  owing,  and  being  "due  and  pay- 
able" was  understood  and  intended,  the  court 
holds,  was  shown  by  the  succeeding  declara- 
tion that  when,  on  demand,  the  architect 
failed  to  issue  the  certificate  within  three 
days,  the  instalment  should  "become  due  and 
payable,"  as  this  implied  that  the  instalment 
was  due  before  it  became  payable.  And  from 
these  considerations  and  inasmuch  as  the 
twelfth  clause  related  to  actual  work  done 
and  actual  loss  suffered  from  its  destruction, 
and  not  to  formal  proofs  of  completion,  the 
court  holds  that  the  word  "due"  in  that 
clause  designated  an  instalment  earned  and 
unpaid,  whether  a  certificate  had  been  issued 
therefor  or  not. 

Where  it  appeared  that  a  deed  expressly 
reserved  liens  on  the  land  conveyed  for  all 
certain  "sums  of  money  due  from"  the  pur- 
chaser to  the  vendors,  it  was  held  that  the 
word  "due"  was  used  in  the  sense  of  "owing" 
and  referred  to  the  deferred  payments  to  be 
made,  although  they  were  not  technically 
due.    Garr  v.  Thompson,  67  Mo.  472. 

A  Texas  statute  (Kev.  St.  1895,  art.  3339a) 
gives  a  farm  hand  a  lien  on  agricultural 
products  that  may  be  created  in  whole  or  in 
part  of  his  l^or  "to  secure  the  payment  of 
the  amount  due"  by  the  contract  of  employ- 
ment. The  next  article  (3339b)  provides 
that  in  order  to  fix  and  preserve  the  lien, 
the  laborers  who  had  performed  services, 
shall  make  duplicate  accounts  for  such  serv- 
ices for  the  amount  due  him  for  the  same, 
and  present  one  of  the  duplicates  to  his  em- 
ployer and  file  the  other  with  ^he  county 
(ilerk  of  •  the  county  in  which  the  services 
were  rendered,  both  within  thirty  days  after 
the  indebtedness  had  "accrued."  The  third 
article  (3339c)  is  in  part  as  follows:  "Under 
the  operation  of  this  chapter,  all  wages,  if 
service  is  by  agreement  performed  by  the  day 
or  week,  shall  be  due  and  payable  weekly,  or 
if  by  the  month,  shall  be  due  and  payable." 
Thereunder,  in  Neblett  v.  Barron  (Tex.) 
160  S.  W.  1167,  the  court  held  that  the  word 
"due"  did  not  necessarily  mean  that  the  debt 


7W 


CITE  THIS  VOL.  AHN.  CAS.  1918E. 


was  immediately  payable,  for,  in  commercial 
law,  it  was  often  used  as  synonymous  with 
"owing,"  and  included  all  debts,  whether 
payable  in  praesenti  or  in  futuro.  And  it 
was  in  this  latter  sense,  the  court  held,  that 
it  was  used  in  the  statute  under  considera- 
tion. The  court  held  that,  in  other  words, 
in  such  cases  the  wages  not  only  "accrued," 
within  the  meaning  of  the  statute — for  the 
pxirpose  of  securing  the  lien — at  the  end  of 
the  week,  but  were  also  then  due  and  pay- 
able, regardless  of  an  agreement  to  the  con- 
trary. So  a  lien  claimant  who  attempted 
to  fix  his  lien  by  the  record  of  his  claim  some 
two  months  or  more  after  his  wages  accrued 
and  were  due  within  the  meaning  of  the 
statute,  was  not  entitled  to  a  judgment  there- 
for in  his  favor. 

The  Midhigan  Mechanic's  Lien  Law  (Act 
Ko.  179,  Pat.  Acts  1891,  §  6)  provides  that 
the  contractor  or  subcontractor  who  wishes 
to  avail  himself  of  the  statute  shall  make 
and  file  a  just  and  true  statement  or  account 
of  the  demand  due  him,  over  and  above  ell 
legal  setoffs.  In  Smalley  v.  Ashland  Brown- 
Stone  Co.  114  Mich.  104,  72  N.  W.  29,  while 
it  was  conceded  that  the  word  "due"  was 
sometimes  used  to  mean  "owing,"  it  was  in- 
sisted that,  as  the  claim  consisted  of  notes 
not  due  when  the  claim  was  filed,  in  this 
connection  it  should  be  construed  to  mean 
"presently  payable."  However,  the  court  held 
that  if  it  were  given  this  construction  one 
having  a  lien  for  a  demand  not  yet  due  could 
not  comply  with  the  provisions  of  the  statute. 
The  court  held  that,  construing  this  section 
in  connection  with  those  providing  for  the 
enforcement  of  claims  not  presently  due  and 
payable,  it  was  evident  that  it  was  not  the 
intention  to  dispense  with  all  notice  by  the 
holders  of  such  liens;  and  as  the  section 
under  consideration  contained  the  only  pro- 
vision as  to  what  the  notice  should  contain 
and  required  the  claimant  to  make  a  state- 
ment of  the  demand  due  him,  it  must  be 
inferred  that  the  word  "due"  was  employed 
in  the  sense  of  "owing." 

It  has  been  held  that  the  word  "due"  in 
the  Virgima  statute  (Code,  §  2486,  as  amend- 
ed by  the  Act  of  February  12, 1896 )  providing 
that  no  person  should  be  entitled  to  a  prior 
lien  for  supplies  furnished  to  a  mining  or 
manufacturing  company  as  given  by  the  pre- 
ceding section  unless  he  should  "within  ninety 
days  after  the  last  item  of  his  bill  becomes 
due  and  payable"  file  a  verified  memorandum 
of  the  amount  of  his  claim,  should  be  con- 
strued as  meaning  "owing"  rather  than  "pay- 
able." Hence,  it  was  held  the  supply 
lien  may  be  claimed  from  the  time  that  the 
supplies  are  furnished,  where  credit  was  giv- 
en, provided  the  claim  was  filed  not  later  than 
ninety  days  after  the  last  item  of  the  account 
became  due  and  payable.  In  re  West  Norfolk 
Lumber  Oo.  112  Fed.  759. 


A  OcUyrado  statute  (Bev.  St  1908,  §  618  > 
preserves  a  chattel  mortgage  lien  for  thirty 
days  after  *  maturity  without  taking  poesea- 
■ion.  A  section  subsequently  enacted  (§  520) 
provides  that  the  lien  of  any  recorded  diatt^ 
mortgage  given  to  secure  the  payment  of  any 
'indebtedness  may,  at  any  time  within  thirty 
days  after  the  maturity  of  the  last  instal- 
ment of  the  indebtedness  secured  thereby,  be 
extended  for  the  impaid  portion  of  such  in- 
debtedness by  the  filing  of  a  sworn  statement 
showing,  among  other  things,  that  the  debt 
"is  still  due  the  mortgagee  or  his  assignee" 
and  that  the  mortgagee  or  his  assignee  eon- 
sents  to  the  extension.  Thereunder,  in  Ferris 
y.  Chambers,  51  Colo.  368,  117  Pac.  994,  the 
court  held  that  the  requirement  of  the  statute 
that  the  statement  should  show  that  the  un- 
paid portion  of  the  indebtedness  was  still  due 
the  mortgagee  or  his  assignee  seemed  to  refer 
to  a  time  subsequent  to  the  maturity  of  tiie 
debt,  using  the  word  "due"  in  the  sense  that 
the  debt  was  justly  subsisting  or  outstanding^. 

In  Hitchings  v.  Central  Electrical  Supply 
Co.  182  App.  Div.  28,  169  N.  Y.  S.  611,  it 
appeared  that  in  a  mechanic's  lien  filed  by  the 
plaintiff's  assignor,  on  Hay  28th,  two  days 
after  the  assignment,  it  was  recited  to  be  for 
a*  certain  sum,  "due  to  the  claimant  on  the 
10th  day  of  May,"  from  the  assignor,  "upon 
a  contract  specified  below  for  the  work,  serv- 
ices, and  materials  specified  below."  The  de- 
fense was  that  at  the  time  of  the  assignment 
there  were  in  fact  no  moneys  due  under  the 
contract.  The  contract  was  not  completed  un- 
til August  fourth,  but  the  evidence  showed 
that  it  had  been  substantially  completed  on 
May  tenth,  prior  to  the  delivery  of  the  assign- 
ment to  the  assignee.  The  court  held  that 
imder  these  facts,  it  was  the  intention  of  the 
contractor  to  pass  to  the  assignee  the  title 
to  the  moneys,  although  they  were 'not  pay- 
able until  the  certificate  of  the  department 
of  water  supply,  gas  and  electricity  was  fur- 
nished, which  was  not  done  until  the  fourth  of 
February  following.  Even  if  the  word  "due'* 
must  in  this  case  be  construed  to  mean  "to 
become  due,"  the  Intention  of  the  assignor 
appeared  so  clearly  from  the  naming  of  the 
exact  contract  price,  the  court  held,  that  it; 
would  effectuate  that  intention  by  so  constru- 
ing  the  wording  of  the  assignment. 

A  Michigan  statute  (2  Comp.  Laws,  §  7326) 
provides  that  suits  at  law  may  be  prosecuted 
and  maintained  against  insurance  corpora- 
tions for  claims  which  may  aocrue,  if  pay- 
ments are  withheld  more  than  sixty  days 
after  such  claims  shall  have  become  "due.** 
In  Putze  V.  Saginaw  Valley  Mut.  F.  Ins. 
Co.  132  Mich.  670,  86  N.  W.  814,  94  K. 
W.  191,  an  action  thereunder  on  a  pol- 
icy which  contained  a  provision  that  the 
loss  should  not  be  payable  until  sixty 
days  after  notice  thereof,  the  plaintiff  in- 
sisted   that    the    policy    became    "due" 


AHLGRXH  y.  WALSfi. 

m  Col,  «7. 


766 


soon  as  completed  proofs  of  loss  were  filed, 
but  not  "payable/'  under  the  terms  of  the 
policy,  until  sixty  days  thereafter,  while  the 
defendant  insisted  that  the  claim  was  not  due 
until  it  was  payable.  The  court  held  that  it 
was  not  the  intention  of  the  legislature  that 
the  company  should  have  sixty  days  after 
satisfactory  proof  of  the  loss  had  been  re- 
ceived before  the  loss  should  be  payable,  and, 
in  addition  thereto,  that  sixty  days  must 
elapse  after  the  loss  became  payable  by  the 
terms  of  the  policy  before  suit  could  be 
brought. 

In  Utica  Ins.  Co.  y.  American  Mut,  Ins. 
Co.  16  Barb.  (N.  Y.)  171,  there  was  involved 
the  construction  of  a  Neu>  York  statute 
(Laws  1849,  p.  448,  sec.  16)  which  provided 
that  suits  at  law  might  be  prosecuted  by  a 
stockholder  against  an  insurance  company 
for  losses  which  might  have  accrued  (H  pay* 
ment  was  withheld  more  than  two  months) 
in  all  risks  after  such  losses  should  have 
become  due.  The  amount  due  in  a  case  there- 
under was  settled  by  a  resolution  of  the  com- 
pany, and  the  money  declared  to  be  payable 
in  sixty  days  thereafter.  The  court  said: 
''The  word  ''due*'  has  two  meanings.  The  one 
indicates  a  debt  ascertained  and  fixed,  though 
payable  in  future;  and  ^e  other  a  debt, 
where  the  money  has  become  payable,  so  that 
a  suit  will  lie  on  it  piesently.  The  first 
objection  applies  whenever  a  sum  of  money 
is  due  by  a  certain  and  express  agreement, 
as  by  a  bond  for  a  determinate  sum,  a  bill, 
a  note,  or  a  special  bargain,  or  rent  reserved 
on  a  lease;  when  the  quantity  is  fixed  and 
specified,  and  does  not  depend  on  any  sub- 
sequent valuation  to  settle  it.  (2  Jacob's 
Law  Diet.  198.)  This  is  in  accordance  with 
the  old  maxim,  'Debitum  in  praesenti,  solven- 
dum  in  futuro.'  .  .  .  This  suit  was  not 
commenced  till  after  the  expiration  of  the 
said  sixty  days.  This  was  right.  It  was  not 
the  intention  of  the  act  to  give  a  further 
credit  of  sixty  days,  after  the  expiration  of 
the  two  months  from  the  time  when  the 
proofs  were  received  by  the  company,  and 
the  amount  had  been  settled  .and  allowed, 
and  fixed  absolutely,  by  the  defendants.  By 
that  settlement,  stated  in  the  resolution  of 
the  13th  of  January,  1862,  ^e  money  became 
due  by  the  true  interpretation  of  the  stat- 
ute, payable  is  sixty  days  thereafter.  Such 
we  think  .is  the  true  constructicm  of  this 
section."  To  the  same  effect  see  Allen  v. 
Hudson  Biver  Mut.  Ins.  Co.  19  Barb.  (N.  Y.) 
442. 

The  word  "due"  in  the  Missouri  statute 
(R.  S.  1879,  §  1018)  providing  that  "it  shaU 
not  hereafter  be  available  to  a  party,  as  an 
objection,  that  no  demand  for  the  subject- 
matter  of  a  suit  was  made  prior  to  its  in- 
stitution, unless  it  is  expressly  set  up  by 
way  of  defense  in  the  answer  or  replication, 


and  is,  also,  accompanied  with  a  tender  of 
the  amount  that  is  due;  in  which  case,  if  the 
plaintifif  will  further  prosecute  his  suit,  and 
shall  not  recover  a  greater  sum  than  is 
tendered,  he  shall  pay  all  costs,"  plainly 
indicates  indebtedness  either  in  money  or 
property..  Nanson  v.  Jacob,  93  Mo.  331,  6  S. 
W.  246,  3  Am.  St.  Rep.  631. 

In  the  case  of  In  re  Desnoyers  Shoe  Co. 
227  Fed.  16»  141  C.  C.  A.  570,  it  appeared 
that  a  lease  stipulated  that  "the  lessee  shall 
pay  to  the  lessor  on  the  last  day  of  each 
calendar  month  as  rent  or  royalty,"  a  stated 
sum,  "provided,  however,  that,  in  all  eases 
when  the  lessee  shall  pay  to  the  lessor  on 
or  before  the  16th  day  ol  the  calendar  month 
the  rent  oi  royalty  due  .  .  .  for  the  next 
preceding  calendar  month,  the  lessor  will 
.  .  .  grant  a  discoimt  of  fifty  per  cent 
from  such  rent  or  royalty  due  for  such  pre- 
ceding calendar  month."  The  court  held 
that  the  apparent  contradiction  between  the 
debt  being  due  at  the  end  of  one  month  and 
suable  because  payable  only  at  the  end  of 
the  following  month  was  avoided,  and  the 
obvious  intention  of  the  parties  given  full 
eflfect,  if  the  word  "due"  were  given  its  sec- 
ondary meaning  of  owing,  instead  of  its  more 
usual,  but  in  this  instance  impossible,  mean- 
ing of  "owing  and  now  payable."  So  in- 
terpreted, the  court  held  that  the  allowance 
was  due  and  ]uiyable  on  the  last  day  of  the 
month,  and  hence  was,  in  fact,  a  discoimt, 
based  on  payment  before  maturity,  and  not  a 
penalty  in  excess  of  legal  interest,  to  be  ex- 
acted for  a  failure  to  pay  the  rent  or  roy- 
alties promptly  at  maturity. 

In  Crocker- Woolworth  Nat.  Bank  v.  Carle, 
133  Cal.  409,  65  Pac.  951,  it  appeared  that 
under  a  statute  (Code  Civ.  Proc.  §  1494) 
requiring  that  if  a  claim  against  a  decedent's 
estate  '^e  not  due  when  presented,  or  be 
contingent,  the  particulars  of  such  claim 
must  be  stated,"  a  claim*  was  made  on  a 
promissory  note  which  was  not  due  when 
presented  and  the  time  of- payment  of  which 
was  fixed  as  the  date  of  the  completion  of  a 
contract  therein  referred  to,  and  the  aifidavit 
furnished  in  conformity  with  the  statutory 
provision  stated  that  the  claim  was  "due." 
The  court  held  that  the  affidavit  was  not 
false,  as  the  word  "due^'  was  used  in  the 
statute  in  both  its  primary  and  proper 
sense,  as  meaning  owing,  and  also  in  its 
secondary  sense  of  payable.  That  is,  in  the 
clause,  "if  the  claim  be  not  due  when  present- 
ed," etc.,  and  in  the  clause,  "every  claim 
which  is  due,"  etc.,  the  term  was  used  in  the 
sense  of  payable;  and  in  the  clause,  "justly 
due,"  required  in  the  afiSdavit,  it  was  used 
in  the  sense  of  owing. 

The  word  due  in  the  Oklahoma  statuiy 
(R.  L.  1910,  §  6648)  providing  that  every 
guardian   must   settle   all   accounts   of   the 
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ward,  and  demand,  sue  for,  and  receive  all 
''debts  due  to  him,"  has  been  held  to  be  em- 
ployed in  its  broader  signification,  being 
intended  to  cover  liabilities  matured  and 
unmatured,  importing  simply  existing  obliga- 
tions, whether  the  time  for  payment  thereof 
had  arrived  or  not.  Mason  v.  Ackley,  62 
Okla.  157,  152  Pac.  846. 

In  Dederick  v.  Ashdown,  4  Manitoba  139, 
it  appeared  that  a  chattel  mortgage  provided 
that  in  and  from  and  after  the  taking  of 
possession,  etc.,  the  mortgagee  might  sell  the 
goods  and  chattels,  and  from  and  out  of  the 
proceeds  pay  and  reimburse  himself  "all  such 
sums  and  sum  of  money  as  may  then  be  due 
by  virtue  of*  these  presents."  The  argument 
was,  that  he  could  only  sell  to  pay  himself 
the  amount  then  due,  that  was,  which  should 
at  that  time  have  been  paid,  and  that  as  the 
sale  took  place  five  months  before  the  time 
for  payment  fixed  by  the  mortgage,  there  was 
nothing  then  due  for  the  payment  of  which 
he  could  sell.  The  court  said  that  this  was 
to  make  the  amount  then  due  mean  the 
amount  which  should  by  that  time  have  been 
paid,  to  make,  in  fact,  the  word  "due"  mean 
"overdue."  The  court  held,  however,  that 
the  later  provisions  of  the  mortgage,  as  to 
paying  over  to  the  mortgagor  any  surplus, 
or  the  payment  by  him  of  any  deficiency 
further  showed  clearly  that  by  this  "such 
sums  and  sum  of  money  as  may  then  be  due 
by  virtue  of"  the  mortage,  was  meant,  the 
money,  payment  of  which  was  secured  by  the 
mortgage,  not  at  the  time  of  the  sale  already 
paid  to  the  mortgagee. 

The  New  Jersey  chattel  mortgage  act.  In 
requiring  the  affidavit  of  consideration,  pre- 
scribes that  it  be  made  by  the  holder  of  the 
mortgage,  stating  the  consideration  "of  the 
said  mortgage,  and,  as  nearly  aA  possible, 
the  amount  due  and  to  grow  due  thereon." 
In  Green  v.  McCrane,  55  N.  J.  Eq.  436,  37 
Atl.  318,  the  court  held  that,  for  the  purpose 
of  inquiry  into  a  case  wherein  the  condition 
of  a  mortgage  showed  that  it  secured  a  bond 
payable  in  one  month,  while  the  afiidavit  in- 
dicated that  the  money  was  payable  at  once, 
at  the  time  of  the  taking  of  the  affidavit,  it 
was  immaterial  whether  the  word  "due"  was 
defined  to  be  limited  to  a  definition  of  the  ex- 
istence of  the  indebtedness,  without  reference 
to  the  time  of  payment,  or  to  an  indication 
that  the  day  of  payment  had  passed,  because 
under  the  authorities,  the  affidavit  must  be 
considered  as  making  the  mortgage  a  part  of 
it,  and  they  were  required  to  be  read  to- 
gether. And  in  Metropolitan  Store,  etc.  Fix- 
ture Co.  V.  Albrecht,  70  N.  J.  L.  149,  66  Atl. 
237,  the  court  held  that  the  fact  that  the 
affidavit  stated  that  the  whole  of  the  balance 
v^B  due  did  not  make  it  defective,  when  the 
mortgage  disclosed  that  the  balance  was  pay- 
able in  monthly  instalments  and  that  nothing 


was  owed  thereon  at  that  time.  The  court 
held  that  the  word  due  did  not  necessarily 
mean  owing  and  payable,  but  was  often  used 
to  signify  merely  the  present  existence  uf  a 
debt  to  be  paid  hereafter. 

In  People  v.  Vail,  6  Abb.  N.  C.  (N.  Y.) 
206,  67  How.  Pr.  81,  the  coiurt  construed  a 
statute  relating  to  the  quarterly  report  by 
banks  to  the  state  superintendent  of  banks 
(Laws  1843,  ch.  218,  sec.  3,  as  amended  by 
Laws  1847,  ch.  419,  now  Banking  Law,  §  42; 
McKinney's  Consol.  Laws,  Book  4,  page  54) 
which  required,  among  other  things,  items 
and  particulars  of  loans  and  accounts  ''due 
from  the  directors  of  the  bank,  or  banking 
association  making  the  report."  It  was  held 
that  the  word  "due"  was  not  used  in  its 
narrowN  sense  so  as  to  require  a  statement 
only  of  such  liabilities  as  had  matured,  but 
was  used  in  its  larger  sense  to  signify  and 
cover  liabilities  by  the  directors  to  the  bank,, 
whether  matured  or  not. 

In  Bates  v.  State  Bank,  2  Ala.  451,  it  waa 
held  that  a  section  of  a  bank's  charter  pro- 
viding that  the  bank  should  not  deal  in 
goods,  wares  and  merchandise,  in  any  manner 
whatever,  unless  it  was  to  secure  a  debt  due 
the  bank  incurred  by  its  regular  transactions^ 
no  particular  stress  could  be  laid  on  the  term 
''due."  It  was  only  intended  to  complete  the 
sentence  and  express  the  idea  of  indebtedness, 
whether  to  be  discharged  presently,  or  at  a 
future  period,  and  "payable  to,"  or  "owing 
to,"  would  have  expressed  the  meaning  in- 
tended; and  the  obvious  purpose  of  the  sec- 
tion, therefore,  was  not  to  restrict  the 
exception  to  paper  already  due,  but  to  extend 
it  to  all  liabilities  regularly  incurred  to  the 
bank. 

The  word  "due,"  as  employed  in  the 
I<tu?a  statutes  (Code,  §§  1308,  1309)  taxing 
credits  and  defining  credit  as  including  every 
claim  or  demand  due  or  to  become  due  for 
money,  labor  or  other  valuable  thing,  and  all 
money  or  property  of  any  kind  secured  by 
deed  or  otherwise,  has  been  held  to  have  no 
reference  to  the  time  of  payment  or  the  fulfil- 
ment of  an  obligation,  but  to  be  synonymous 
with  "owing."  Tally  v.  Brown,  146  la.  360, 
126  N.  W.  248,  140  Am.  St.  Rep.  282. 

In  Barber  Asphalt  Paving  Co.  v.  Woodbury 
County,  137  la.  287,  114  N.  W.  1044,  it  wa» 
held  that  the  words  "due  the  city"  in  a 
statute  ( Code,  §  400 )  providing  that  a  county 
treasurer  should  receive  for  his  services  a 
certain  per  cent  of  all  money  collected  by 
him  as  taxes  due  any  city  or  town,  meant 
"owing  to"  the  city,  as  the  word  "due"  in  its 
primary  sense  meant  "owe."  Hence  a  county 
treasurer  was  not  entitled  to  return  any  sum 
out  of  moneys  collected  by  him  for  the  pay- 
ment of  certificates  of  special  assessments 
growing  out  of  a  contract  for  the  paving  of 
certain  city  streets,  as  these  special  assess- 
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mentB  were  not  owing  to  the  city  but  to  the 
holders  of  the  certificates. 

In  Elkins  v.   Wolfe,  44  111.  App.   376,  it 
appeared  that  a  warrant  of  attorney  after 
setting  out  a  certain  promissory  note  gave 
authority  to  "confess  a  judgment  against  us 
for  the  amount  of  the  above  note  and  interest 
then  due."     A  judgment  by  confession  was 
entered  on  July  27th.    It  was  contended  that 
the  judgment  was  premature,  as  the  note  was 
not   ''then  due"  but  matured  by  its  terms 
August  4th.     The  court  said:     "The  wprd 
*due,'  considered  by  itself,  has  many  defini- 
tions.    Bouvier  defines  it,   in  its  first  and 
broadest  sense,  as  that  which  is  'just  and 
proper;'   and,   in   another    and   less  general 
sense,  as,  'what  ought  to  be  paid;  what  may 
be  demanded.'    Webster  gives  its  definitions, 
so  far  as  applicable  to  the  matter  under  conr 
sideraiion,   in  the  following  order:     'Owed, 
as  a  debt;  that  ought  to  be  paid,  or  done  to 
or  for  another;  payable;  owing  and  demand- 
able;   proper;  suitable.'    The  warrant  of  at- 
torney authorized  a  confession  of  judgment 
'at  any  time,'  which,  under  the  well -settled 
decisions  of  this  state,  authorized  it'  to  be 
done  at  any  time  after  the  delivery  of  the 
note.    ...    It  seems  to  us  to  be  perfectly 
plain   from  the  whole   instrument  that  the 
intention  of  the  parties  to  the  note  in  ques- 
tion was  to  empower  the  entering  of  judgment 
upon  it  at  any  time  after  it  was  given,  in 
accordance  with  the  usual  course  and  custom 
of  business  where  judgment  notes  are  resort- 
ed to;   and  it  therefore  devolves  upon  us  to 
save   this   instrument  from   th«  effect   of   a 
defeat  of  its  objects,  which  would  follow  from 
such  an  interpretation  and  application  of  the 
words  'then  due,'  as  appellants  contend  for, 
if  it  can  be  done  consistently  with  maintain- 
ing  the  integrity  of  the  parties'  intentions, 
lu  accordance  with  the  proposition  just  stat- 
ed, apply  to  the  instrument  the  definitions 
of  the  word  'due,'  already  quoted,  and  the 
clause  would  read:      For  the  amount,  etc., 
'then'  just  and  proper;  or,  that  'then'  ought 
to   be   paid;    or,    'then'   payable;    or,   'then' 
proper;    or,    'then'    owing    and    demandable. 
The  substitution  of  only  this  last  definition 
out  of  all  the  others  tends  to  sustain  the 
interpretation    of    the    appellants.      A    debt 
may  be  due  in  the  sense  that  it  is  owing, 
although  not  at  that  time  demandable.    But 
leave  the  instrument  just  as  it  is,  without 
substituting    any    definitory    words,    and    it 
seems  to  be  apparent  that  the  words  'then 
due,'   as  employed,  do  not  operate  to  limit 
the  power  to  confess  judgment  'at  any  time,' 
but  that  they   relate   exclusively   and   most 
clearly  to  the  time  when  the  power  shall  be 
exercised,  and  not  to  the  condition  of  matur> 
ity  of  the  note.    Such  is  both  their  grammat- 
ical sense  and  reasonable  meaning.     Nothing 
but  a  most  restricted  and  narrow  interpreta- 


tion of  the  word  'due'  will  lead  to  any  other 
conclusion." 

In  the  case  of  In  re  Gillingham,  220  Pa. 
St.  353,  69  Atl.  809,  it  appeared  that  in  his 
will  a  testator  directed  that  all  indebtedness 
which  at  the  time  of  his  decease  might  be  due 
to  him  by  his  brother,  should  be  charged  only 
against  the  income  of  the  brother  in  his 
residuary  estate.  It  was  argued  that  because 
the  testator  expressly  directed  that  the  in- 
debtedness which  at  the  time  of  his  decease 
might  be  due  by  the  brother  should  be  deduct- 
ed from  his  share,  it  must  be  assumed  in  law 
that  only  the  indebtedness  that  was  demand- 
able  and  collectable  by  process  of  law  could 
be  deducted.  However,  the  court  held  that 
the  testator  had  evidently  used  the  word 
"due"  as  meaning  owing,  and  that  the  in- 
debtedness referred  to  by  him  was  what  his 
brother  owe4  him,  what  remained  unpaid  at 
the  time  of  his  death.  The  court  held  that 
a  debt  might  be  due,  that  was  justly  and 
honestly  owing,  and  yet  the  creditor  be  with- 
out remedy  to  enforce  payment  because  of 
the  plea  of  the  statute  of  limitations,  but 
still  the  debt  was  due,  because  it  was  owing. 

In  Carr  v.  Carr,  1  Meriv.  625,  35  Eng.  Rep. 
(Reprint)  799,  it  was  held  that  where  the 
testator  bequeathed  to  the  plaintiff  "what- 
ever debts  might  be  due  to"  him  from  the 
plaintiff  or  others,  the  plaintiff  was  accord- 
ingly entitled  to  a  bill  of  exchange  drawn  by 
him  and  made  payable  to  the  testator,  which 
had  been  so  drawn  on  account  of  a  debt  then 
due  from  the  plaintiff  to  the  testator  and 
which  had  not  yet  become  payable,  with  in- 
terest from  the  time  it  became  payable,  and 
also  to  a  cash  balance  due  to  the  testator  on 
his  banker's  account,  with  interest  from  the 
testator's  death,  and  also  to  several  other 
debts  which  were  due  and  owing  by  him  and 
others  to  the  testator  at  the  time  of  his 
death. 

In  Osborne  v.  Stringham,  4  S.  D.  593,  57 
N.  W.  776,  it  was  urged  that  the  word  "due" 
as  used  in  a  receipt  taken  at  the  time  a  prom- 
issory note  was  given,  stating  that  the  note 
was  "to  be  held  as  collateral  to  balance  due 
on  settlement,"  referred  to  un  indebtedness 
the  amount  of  which  had  already  been  deter- 
mined and  agreed  on,  and  that  the  term 
"collateral"  therein  had  not  signification. 
The  court  held  that  while  the  word  "due," 
in  its  ordinary  meaning  and  legal  acceptance, 
when  applied  to  indebtedness,  related  to  the 
time  when  payment  was  enforceable,  yet  the 
word  nevertheless  admitted  of  a  broader 
meaning,  and  from  an  examination  of  the 
sentence  in  which  it  appeared  it  concluded 
that  the  word  was  not  used  in  its  restricted 
sense. 

In  Brainerd  v.  Dunning,  30  N.  Y.  211,  it 
was  held  that  an  aanignment  providing  for 
the  payment  of  debts,  bonds,  notes,  bills  and 
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sums  of  money  due  and  to  grow  due,  evident- 
ly applied  only  to  claims  then  in  existence, 
whether  due  or  to  grow  due  was  immaterial. 
And  in  Van  Hook  v.  Walton,  28  Tex.  69, 
wherein  it  appeared  that  an  assignment  pro- 
vided for  the  payment  of  "the  several  and 
respective  debts,  notes,  bonds,  obligations  and 
sums  of  money  due,  or  to  grow  due''  from 
the  assignor  to  the  assignee,  it  was  held  that 
the  words  "due  and  to  grow  due"  were  used 
to  include  all  the  assignor's  subsisting  liabil- 
ities, as  well  those  which  were  already  due 
as  those  which  had  not  arrived  at  maturity. 

In  Stout  V.  Marshall,  76  la.  498,  39  N.  W. 
808,  an  action  on  a  note  otherwise  barred 
by  the  statute  of  limitations,  the  plaintiif 
alleged  that  the  defendant  had  revived  the 
note  by  a  written  admission  that  it  was 
unpaid  and  a  new  promise  to  pay  it,  by  a 
letter  in  which  he  referred  to  "the  settlement 
of  those  old  notes"  and  said  to  the  plaintiff, 
"you  shall  have  every  cent  that  is  due  on 
them."  But  the  court  held  that  the  language 
of  the  instrument  conveyed  the  idea  that  all 
of  the  notes  were  not  unpaid,  for  the  defend- 
ant promised  to  pay  only  such  sum  as  might 
be  due  on  them.  The  court  held  that  the 
word  "due,"  in  this  connection  meant  "ow* 
ing,''  and  that,  as  the  instrument  clearly 
only  related  to  notes  on  which  a  sum  was 
due,  and  the  language  used  conveyed  the  idea 
that  something  was  not  due  on  some  of  them, 
the  instrument  was  neither  a  sufficient  ad- 
mission that  the  note  in  suit  was  unpaid, 
nor  was  it  a  sufficient  promise  to  pay  the 
note. 

In  Roberts  v.  Beatty,  2  Pen.  &  W.  (Pa.) 
63,  21  Am.  Dec.  410,  it  was  held  that  in  an 
instrument  which  stated:  "On  the  1st  day 
of  October  next,  due  A.  B.  Roberts,  two 
bureaus,  at  Camahan's  shop  in  Butler,"  the 
meaning  of  the  word  "due"  was  owe. 

In  the  case  of  In  re  McGuire,  132  Fed.  394, 
reversed  on  other  grounds  in  134  Fed.  72, 
67  C.  0.  A.  198,  it  appeared  that  a  writing 
was  in  the  following:  "Due  A.  Dacovich, 
Jan.  12th,  1892,  6000.00;  May  15th,  1893, 
3000.00;  June  11th,  1894,  2500.00.  Value 
received.  McGuire  &  Hanlein,  Sept.  1st?, ' 
1898."  The  court  held  that  "due"  meant 
"owed"  or  "owing  to;"  that  it  imported  an 
obligation  or  duty  imposed  by  law — the  duty 
of  paying  what  wa«  owed — ^but  It  did  not  of 
itself  imply  a  promise  to  do  so.  The  court 
therefore  held  that  the  language  of  the  writ- 
ing under  consideration  only  imported  that 
there  was  owing  to  the  person  named  on  the 
dates  designated  in  the  writing  the  several 
sums  specified. 

Where,  on  the  face  of  the  petition,  it  ap- 
peared that  the  time  for  the  payment  of  the 
note  on  which  the  suit  was  brought  had  not 
yet  arrived,  it  was  held  that  the  word  "due," 
used  in  the  petition,  must  be  construed  to 


mean  as  it  does  in  the  saying  debitum  in 
praesenti,  solvendum  in  futuro.  Eritzer  v. 
Smith,  21  Mo.  296. 

In  Myers  v.  McDonald,  68  Gal.  162,  8 
Pac.  809,  it  appeared  that  on  an  issue  raised 
as  to  payment  of  the  principal  and  interest 
on  the  promissory  note  in  suit,  the  findings 
and  conclusions  of  law  stated  that  a  certain 
amount  was  found  due  thereon.  It  was  held 
that  the  word  "due^*  was  used  therein  in  the 
sense  of  owing  and  unpaid,  and  that  some* 
thing  more  than  a  conclusion  of  law  waa 
stated  by  using  the  word  "due" — that  the 
fact  was  found  that  the  sum  for  which  judg- 
ment had  been  rendered  had  never  been  paid 
to  the  defendant  by  the  plaintiff. 

The  word  "due"  is  often  used  in  business 
transactions  as  synonymous  with  "owing"  or 
"remaining  unpaid,"  and  it  has  been  held 
that  it  was  so  used  in  a  stipulation  in  a 
chattel  mortgage  for  the  keeping  of  the 
mortgaged  property  insured  "for  the  full 
amount  due"  the  mortgagee,  and  for  his 
benefit,  until  the  whole  amount  of  the  pur- 
chase price  had  been  paid.  Fowler  v.  Her- 
man, 31  Mich.  216. 

Although  the  word  "due"  in  the  clause 
of  a  mortgage  "and,  out  of  the  moneys  aris- 
ing from  such  sale,  to  retain  the  principal 
and  interest  which  shall  then  be  due  on 
said  notes,  together  with  all  costs  and 
charges,  and  pay  the  overplus,  if  any,  to  the 
said  parties  of  the  first  part,"  etc.,  is  usually 
employed  in  the  sense  of  "payable,"  it  is  also 
sometimes  used  in  the  sense  of  "owing,"  with- 
out reference  to  a  time  of  payment;  and  as, 
in  the  former  sense,  it  would  be  inconsistent 
with  the  general  purpose  of  the  mortgage,  to 
wit,  security  of  the  whole  debt,  principal  and 
interest,  and  might,  in  part,  defeat  such  pur- 
poses, and,  in  the  latter  soise,  is  ^itirely 
consistent  with  such  general  purpose,  and 
also  with  the  rule  in  courts  of  equity,  and 
with  the  statutory  rule,  the  latter  must  be 
taken  as  the  sense  in  which  the  parties  used 
it.  Fowler  v.  Johnson,  26  Minn.  338,  3 
N.  W.  986,  6  N.  W.  486. 

It  was  contended  in  Bowers  v.  Hechtman, 
46  Minn,  288,  47  N.  W.  792,  that  the  word 
"due"  in  the  statute  requiring  that  the 
notice  of  foreclosure  sale  should  state  '^e 
amount  claimed  to  be  due  thereon  [the  mort- 
gage] at  the  date  of  the  notice,"  was  used  in 
the  sense  of  "owing"  as  distinguishable  from 
"payable,"  and  hence  that  the  notice  should 
state,  as  the  one  in  question  did,  the  whole 
amount  claimed  to  be  unpaid  on  the  mort- 
gage, and  not  merely  the  amount  which  had 
then  become  payable.  Without  deciding  this 
question,  the  court  held  that,  conceding,  in 
accordance  with  the  general  understanding, 
that  the  statute  meant  only  the  amount  al- 
ready payable,  and  for  which  the  mortgagee 
had  at  the  date  of  the  notice  a  right  to  sell, 


AHLGREN  v.  WALSH. 

nS  Cal.  £7. 


769 


an  error  in  this  respect  would  not  invalidata 
the  sale. 

As  MEANma  Payable. 

The  word  "due"  when  applied  to  an  indebt- 
edness, has  been  held  to  mean  that  the  day 
when  payment  ought  to  have  been  made  has 
already  arrived.  Bowen  v.  Slocum,  17  Wis. 
181. 

The  word  "due"  without  qualification, 
means  owing  and  immediately  payable.  Gies 
V.  Bechtner,  12  Minn.  279. 

The  word  "due"  is  only  equivalent  to  "pay- 
able." Ball  V.  Northwestern  Mut.  Ace.  Assoc. 
56  Minn.  414,  67  N.  W.  1063. 

The  word  "due"  in  a  popular,  though  not 
in  a  legal  sense,  is  synonymous  with  payable. 
Greenough  v.  Walker,  5  Mass.  214;  Saunders 
V.  Frost,  5  Pick.  (Mass.)  267,  16  Am.  Dec. 
394.  See  also  Kingman  v.  Pierce,  17  Mass. 
247. 

The  word  "due"  is  sometimes  used  in  the 
sense  of  payable,  "but  this  is  a  secondary 
sense."  Crocker-Woolworth  Nat.  Bank  v. 
Carle,  133  Cal.  409,  65  Pac.  951. 

The  word  "due"  and  "payable,"  when  ap- 
plied to  rent,  are  convertible  terms;  as  rent, 
in  legal  parlance,  is  never  considered  to  be 
due  until  it  has  become  actually  payable. 
State  Bank  v.  Wise,  3  Watts  (Pa.)  394 j 
Prentiss  v.  Kingsley,  10  Pa.  St.  120.  See 
also  Greider's  Appeal,  5  Pa.  St.  422.  Com- 
pare West  V.  Sink,  2  Yeates  (Pa.)  274. 

In  People  v.  Arguello,  37  Cal.  524,  it  was 
said  that  a  sum  of  money  now  due  and  pay- 
able is  a  debt  "due,"  solvendum  in  praesenti. 

**It  (due)  differs  from  owing  in  this,  that 
sometimes  what  is  owing  is  not  due:  a  i^ote 
payable  thirty  days  after  date  is  payable 
immediately  after  it  is  delivered  to  the  payee, 
but  it  is  not  due  until  the  thirty  days  have 
elapsed."  Bouvier's  Law  Dictionary  621, 
cited  in  fiendricka  v.  Julesburg,  55  Colo.  59, 

132  Pac  61. 

So  it  has  been  held  in  numerous  instances, 
that  the  word  "due"  should  be  construed  as 
being  synonymous  with  "payable."  See  the 
following  cases: 

England, — ^In  re  Stockton  Malleable  Iron 
Co.  2  Ch.  D.  101,  45  L.  J.  Ch.  168;  Ex  p. 
Kemp,  L.  R.  0  Ch.  383,  set  out  at  length  in 
the  subdivision  Contingent  ClaimSf  infra;  Ez 
p.  Sturt,  L.  R.  13  Eq.  300. 

Canada, — D'Hart  v.  McDiarmid,  44  Nova 
Scotia  546,  8  East  L.  Rep.  229;  Corham  v. 
Kingston,  17  Ont.  432;  Mail  Printing  Co.  v. 
Clarkson,  26  Ont.  App.  1,  reversing  28  Ont. 
326. 

United  i8r/a^e«.— Freights  of  the  Kate,  63 
Fed.  707. 

Alabama. — Bates  y.  State  Bank,  2  Ala.  451. 

Calif omia, — People  v.  Arguello,  37  Cal. 
524;  Crocker-Woolworth  Nat.  Bank  v.  Carle, 

133  Cal.  409,  65  Pac.  951. 
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Colorado, — Hendricks  v.  Julesburg,  55  Colo. 
69,  132  Pac.  61. 

Kentucky. — ^Neafus  v.  Richardson,  7  Ky. 
I/.  Rep.  (abstract)  376. 

Mfline, — Hawes  v.  Smith,  12  Me.  429. 

MaaaaohAisetts, — Greenough  v.  Walker,  5 
Mass.  214.  See  also  Saunders  v.  Frost,  5 
Pick.  267,  16  Am.  Dec.  394;  Kingman  v. 
Pierce,   17   Mass.  247. 

Michiga/n. — Northwestern  Mut.  L.  Ins.  Co. 
V.  Greiner,  115  Mich.  639,  74  N.  W.  187. 

Minmeeota. — Gies  v.  Bechtner,  12  Minn. 
279;  Ball  v.  Northwestern  Mut.  Ace.  Assoc. 
66  Minn.  414,  57  N.  W.  1063. 

Missouri. — See  Swanson  v.  Spencer,  177 
Mo.  App.  124,  163  S.  W.  285. 

Vew  York. — Read  v.  Worthington,  9  Bosw. 
617;  Allen  v.  Patterson,  7  N.  Y.  476,  67  Am. 
Dec.  542.  See  also  Griffin  v.  Jackson,  59 
Hun  620  mem.  13  N.  Y.  S.  321;  People  v. 
American  Loan,  etc  Co.  70  App.  Div.  579, 
75  N.  Y.  S.  563. 

Pennsylvania. — State  Bank  v.  Wise,  3 
Watts  (Pa.)  394;  Prentiss  v.  Kingsley,  10 
Pa.  St.  120.  See  also  Greider's  Appeal,  6  Pa. 
St.  422. 

Virginia. — Collin  v.  Janey,  3  Leigh  389; 
U.  S.  Bank  v.  Merchants'  Bank,  1  Rob.  605. 
Compwre  Williamson  v.  Bowie,  6  Munf.  176. 

Wisconsin.— B\\xr\t  v.  Walker,  11  Wis.  334, 
78  Am.  Dec.  709;  Bowen  v.  Slocum,  17  Wis. 
181. 

In  the  case  of  Freights  of  The  Kate,  63 
Fed.  707,  it  appeared  that  a  common  clause 
in  time  charters  gave  the  owners  a  lien  on 
"all  cargoes  and  all  subfreights  for  any 
amount  due  under  this  charter."  It  was  held 
that  the  words  "due"  and  "under  this  char- 
ter" were  words  limiting  the  extent  of  the 
lien  given,  and  were  used  in  their  ordinary 
commercial  sense  as  meaning  sums  which 
were  "due"  and  payable  at  the  time  when 
any  freights  were  due  and  collectable,  and 
which  might  be  then  lawfully  collected,  and 
applied  to  sums  then  "due"  in  case  of  the 
charters'  default,  as  distinguished  from  fu- 
ture or  contingent  liabilities,  not  then  pay- 
able. 

In  Crocker-Woolworth  Nat. -Bank  v.  Carle, 
133  Cal.  400,  65  Pac.  951,  there  was  involved 
a  statute  (Code  Civ.  Proc.  §  1494),  requiring 
that  if  a  claim  against  a  decedent's  estate 
"be  not  due  when  presented,  or  be  contingent, 
the  particulars  of  such  claim  must  be  stated." 
A  claim  was  made  on  a  promissory  note 
which  was  not  due  when  presented  and 
the  time  of  payment  of  which  was  fixed  as 
the  date  of  the  completion  of  a  contract  there- 
in referred  to.  The  affidavit  furnished  in 
conformity  with  the  statutory  provision  stat- 
ed that  the  claim  was  "due."  The  court  held . 
that  the  affidavit  was  not  false,  as  the  word 
"due"  was  used  in  the  statute  in  both  its 
primary  and  proper  sense,  as  meaning,  sim- 
ply, owing,  and  also  in  its  secondary  sense  of 
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payable;  and  that  in  the  clause,  "if  the 
claim  be  not  due  when  presented,"  etc.,  and  in 
the  clause^  "every  claim  which  is  due,"  etc., 
the  term  was  used  in  the  sense  of  payable; 
and  in  the  clause,  "justly  due,"  as  required 
in  the  affidavit,  it  was  used  in  the  sense  of 
owing. 

In  Northwestern  Mut.  L.  Ins.  Co.  v.  Grein- 
er,  315  Mich.  639,  74  N.  W.  187,  it  appeared 
that  an  insurance  policy  stated  that  the 
company  promised  to  pay  the  sum  assured 
"in  sixty  days  after  due  notice  and  proof 
of  death."  The  assured,  who  was  also  the 
beneficiary,  assigned  the  policy  to  his  wife, 
the  assignment  providing  that  "in  case  of  the 
death  of  the  assignee  before  the  policy  be- 
comes due,  then  and  in  that  case  it  shall  be 
payable  to  the  heirs  or  assigns  of  [the  as- 
sured]." The  court  held  the  policy  had  not 
become  legally  due  on  the  husband's  death, 
but  that  the  assignor  had  evidently  intended 
to  use  the  term  "due"  in  its  ordinary  legal 
sense,  and  that  at  the  time  of  the  wife's 
death,  before  the  end  of  the  sixty  day  period, 
the  policy  was  not  due  and  had  not  become  a 
matured  obligation. 

In  lyHart  v.  McDiarmid,  44  Nova  Seotia 
546,  8  East  L.  Kep.  229,  it  appeared  that  an 
agreement  for  the  conveyance  of  land  stated 
that  "the  rate  of  interest  chargeable  by  all 
parties  concerned  on  the  balance  of  this  pur- 
chase price,  which  may  from  time  to  time  be 
due,  shall  be  seven  per  cent  per  annum." 
In  construing  this  provision,  Townshend, 
C.J,,  said:  "The  defendant  contends,  and 
the  learned  judge  has  adopted  his  contention, 
that  this  means  that  interest  at  the  rate  of 
seven  per  cent  was  to  be  payable  on  the  whole 
$800,  or  on  such  part  as  from  time  to  time 
remained  unpaid,  the  result  of  which  would 
be  that  in  addition  to  the  $800  agreed  pur- 
chase price  plaintiff  must  pay  $134  for  in- 
terest, which  would  go  into  Crofton's  pocket. 
Now,  I  am  of  opinion  that  the  true  construc- 
tion of  the  contract  is  entirely  opposed  to 
this  view,  and  that  it  can  only  be  interpreted 
that  interest  at  that  rate  is  to  be  paid  on 
such  part  of  the  $800  as  may  from  time  to 
time  be  due  and  not  paid.  The  learned  judge 
thinks  the  word  'due,'  as  used  here,  means 
'owing'  or  'unpaid'  and  not  'payable,*  but  he 
seems  to  have  overlooked  the  effect  of  the 
words  immediately  preceding,  'which  may 
from  time  to  time  be  due.'  The  contract 
specifies  distinctly  the  'times'  at  which  each 
payment  is  to  be  made,  and  it  would  appear 
to  be  much  more  consonant  to  reason,  and 
agreeable  to  other  parts  of  the  contract,  to 
apply  the  seven  per  cent  on  those  amounts 
v.hich  become  duo  and  payable  at  these  dif- 
ferent times.  Some  liglit  may  be  gatliered 
from  the  use  of  the  word  'due'  in  a  previous 
part  of  the  contract,  where  it  provides  that 
*said  D'llart  shall  pay  as  they  come  "due"  all 


insurance,  taxes,  and  repairs  necessary,  etc." 
There  can  be  no  doubt  'due'  in  this  sentence 
means  when  it  is  payable,  and  I  see  noUiing 
in  the  contract  to  give  a  different  significa- 
tion when  used  further  on.  The  learned 
judge  further  says:  'If  the  parties  meant 
interest  on  the  instalments  they  would  have 
said  BO,  and  not  spoken  of  interest  on  the 
balance  of  the  purchase  price.'  With  all  re- 
spect I  submit  that  this  is  exactly  what  the 
parties  have  said:  'Interest  on  the  balance 
of  this  purcliase  price  which  may  from  time 
to  time  be  due,  etc.'  That  is,  interest  on 
that  portion  of  the  balance  which  may  from 
time  to  time  be  due,  that  is,  payable." 

The  preamble  of  the  Virgiiii'O.  act  (Act  of 
February  11,  1819;  1  R.  C.  p.  474,  ch.  123) 
directing  the  method  of  proceeding  against 
absent  debtors,  recites  that  "whereas  credit- 
ors have  experienced  great  difficulties  in  the 
recovery  of  debts  due  from  persons  residing 
without  the  jurisdiction  of  this  common- 
wealth, but  who  have  effects  here  sufficient  to 
satisfy  and  pay  such  debts;  for  remedy  where- 
of," etc.  In  U.  S.  Bank  v.  Merchants*  Bank, 
1  Rob.  (Va.)  605,  it  wa*^  held  that  as  the  pre- 
amble mentioned  the  difficulties  experienced 
in  the  recovery  of  debts  "due,"  this  would 
seem  to  confine  the  remedy  to  the  case  of  a 
debt  then  payable,  and  for  the  recovery  of 
which  an  action  could  then  be  maintained 
if  the  defendant  were  within  the  common- 
wealth. But  in  Williamson  v.  Bowie,  6 
Munf.  (Va.)  176,  it  was  decided  that  the 
attachment  would  lie  to  secure  a  note  execut- 
ed by  the  absentee  and  indorsed  by  the  at- 
taching creditor,  althougli,  at  the  time  of 
the  suing  out  of  the  attachment,  the  note 
had  not  been  paid,  and  was  not  then  due. 

It  has  been  held  that  the  word  "due"  in 
tlie  Ontario  Assignments  and  Preferences  Act 
(R.  S.  0.  c.  124,  sec.  20,  subsec.  4)  providing 
that  any  person  whose  claim  has  "not  ac- 
crued due"  sliall  nevertheless  be  entitled  to 
prove  it,  should  be  read  as  meaning  "pay- 
able," and  the  words  "claim  not  accrued  due" 
should  be  read  as  meaning  "debt  owing  but 
not  presently  payable,"  as  "due"  may  mean 
"owing"  or  "payable"  according  to  the  con- 
nection in  which  it  appears.  Mail  Printing 
Co.  V.  Clarkson,  25  Ont.  App.  1,  reversing 
28  Ont.  326. 

A  Colorado  statute  (Rev.  St.  1908,  §  6734) 
provides  that  a  petition  for  the  disconnection 
of  a  tract  of  land  from  a  city  or  town  shall 
show  that  "all  taxes  or  assessments  lawfully 
due"  thereon  up  to  the  time  of  the  presenta- 
tion of  the  petition  have ,  been  paid.  In 
TTendricks  v.  Julesburg,  55  Colo.  59,  132  Pac, 
01,  ill  overruling  the  contention  that  "due 
as  used  in  that  section  was  the  equivalent 
of  owing,  the  court  said:  "Section  5537, 
R.  S.  1008,  which  is  as  follows:  'AH  taxes 
shall  be  due  and  payable,  one-half  on  or  be- 
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fore  the  last  day  of  Febninry,  and  the  re- 
mainder on  or  before  the  last  day  of  July 
of  the  year  following  the  one  in  which  they 
were  assessed.  The  treasurer  shall  receive 
the  tax  assessed  against  any  person  who  may 
offer  to  pay  the  same,  at  any  time  after  the 
tax  warrant  shall  come  into  his  hands,' 
states,  in  direct  and  unmistakable  language, 
the  times  at  which  taxes  become  due,  and 
needs  no  construction.  It  is  true  that  all 
taxes  for  the  preceding  year  are  payable,  at 
the  option  of  the  taxpayer,  on,  or  immediate- 
ly after,  January  1st  of  each  year;  but  it  is 
equally  true  that  no  taxes  are  due,  or  could 
be  legally  demanded  or  collected,  until  on  or 
after  the  particular  dates  fixed  by  law.  Such 
manifestly  is  the  meaning  of  section  5537, 
and  conclusively  demonstrates  that  no  taxes 
for  the  preceding  year  were  due,  as  contem- 
plated by  section  6734,  on  the  land  in  ques- 
tion on  January  23rd,  1912,  when  the  petition 
was  filed.  The  term  'due'  in  the  latter  section 
has  and  can  have  reference  only  to  taxes  due 
according  to  law.  That  the  view  that  no 
taxes  were  in  fact  actually  due  at  the  time 
of  the  filing  of  the  petition  herein  is  correct, 
is  further  emphasized  by  the  context  of  other 
provisions  of  the  revenue  law.  Section  5538, 
R.  S.  1908,  provides:  'In  case  the  first  in- 
stalment of  one-half  of  any  tax  is  not  paid 
prior  to  March  firdt  in  any  year,  then  there 
shall  be  assessed  against  such  instalment  a 
penalty  of  one  per  cent  for  each  month  or 
fractional  part  thereof  from  March  first  until 
paid,  provided  it  is  paid  prior  to  August 
first,  as  provided  by  law.'  Section  5675,  R. 
S.  1903,  provides:  'No  personal  demand  of 
taxes  shall  be  necessary,  but  it  is  the  duty 
of  every  person  subject  to  taxation  to  attend 
at  the  office  of  the  treasurer  and  ]j^ay  the 
first  half  of  the  taxes  assessed  against  his 
property  on  or  before  the  last  day  of  Feb- 
ruary, and  the  remaining  one-half  part  there- 
of on  or  before  the  last  day  of  July  of  the 
year  following  the  one  in  which  they  were 
assessed;  ...  To  illustrate,  a  note  pay- 
able on  or  before  sixty  days  after  date  may 
be  payable  at  any  time  before  the  expiration 
of  sixty  days,  but  it  does  not  become  due,  nor 
can  its  payment  be  legally  demanded  or  en- 
forced before  that  time." 

In  Hawes  v.  Smith,  12  Me.  429,  it  appeared 
that  a  debtqr  of  the  plaintiffs  who  was  imder 
arrest  at  their  suit,  was  discharged  there- 
from on  his  procuring  the  defendant  to  ex- 
ecute an  agreement  in  writing  with  the 
plaintiffs  whereby  the  defendant  agreed  to 
pay  ''all  such  sums  of  money  as  may  now 
be  due  and  owing,  whether  on  note  or  ac- 
count," from  the  debtor  to  the  plaintiff.  It 
was  held  that  the  word  due  was  used  in  its 
popular  sense,  but  not  in  a  legal  sense,  as 
synonymous  with  payable,  and  that  the 
phraseology  of  "the  agreement  was  intended  to 


mean  only  such  sums  as  'were  then  payable 
and  for  the  recovery  of  which  the  debtor  had 
been  arreted. 

Under  an  Ontario  statute  (R.  S.  O.  1887, 
ch.  102,  sec.  4,  subsec.  2)  a  mortgagee  may 
require  that  the  insurance  money  paid  on  a 
loss  resulting  from  a  fire  be  applied  in  or 
towards  the  discharge  of  the  money  due  under 
his  mortgage.  It  was  held  in  Corham  v. 
Kingston,  17  Ont.  432,  that  the  word  "due" 
was  commonly  used  to  indicate  what  was 
payable,  and  that  then,  as  used  in  connection 
with  the  word  "discharge**  it  meant,  "in 
satisfaction  of  the  money  that  ought  to  be 
paid  under  the  mortgage."  The  court  said 
that  it  did  not  read  this  language  as  equiv- 
alent to  "the  money  secured  by  the  mort- 
gage," but  to  t^at  which  was  due  and  payable 
by  the  terms  of  the  instrument.  • 

In  Bates  v.  State  Bank,  2  Ala.  451,  it  was 
held  that  a  section  of  a  bank's  charter  pro- 
viding that  the  bank  should  not  deal  in  goods, 
wares  and  merchandise,  in  anv  manner  what- 
ever,  unless  it  was  to  secure  a  debt  due  the 
bank,  incurred  by  its  regular  transactions, 
no  particular  stress,  could  be  laid  on  tlie  term 
"due."  It  was  only  intended  to  complete  the 
sentence  and  express  the  idea  of  indebted- 
ness, whether  to  be  discharged  presently,  or 
at  a  future  period,  and  "payable  to,"  or  "ow- 
ing to,"  would  have  expressed  the  meaning 
intended;  and  the  obvious  purnpse  of  the 
section  therefore  was  not  to  rentrict  the  ex- 
ception to  paper  already  due^  but  to  extend 
it  to  all  liabilities  regularly  incurred  to  the 
bank. 

Where  it  appeared  that,  by  the  charter  of 
a  company,  the  board  of  directors  were  de- 
clared to  "have  full  power  to  decide  the  time 
and  manner  and  proportion  in  which  the  said 
stockholders  shall  pay  the  money  due,  on 
their  respective  shares,"  the  words  "money 
due"  did  not  confine  the  company  to  receiving 
money  only  for  its  stock,  but,  the  word  "due" 
meaning  "payable"  not  presently  but  gener- 
ally, and  not  "owing  presently,"  a  note  and 
mortgage  might  be  received  in  payment  there- 
for. Blunt  V.  Walker,  11  Wis.  349,  78  Am. 
Dec.  709. 

In  the  case  of  In  re  Stockton  Malleable 
Iron  Co.  2  Ch.  D.  (Eng.)  101,  45  L.  J.  Ch. 
168,  it  was  held  that  the  word  "due"  in  the 
articles  of  association  of  a  company  which 
provided  that  the  company  should  have  a 
first  and  paramoimt  lien  on  all  shares  of 
any  member  for  any  moneys  due  to  the  com- 
pany from  him  alone  or  jointly  with  any 
other  person,  with  power  to  sell  the  shares 
and  apply  the  proceeds  toward  the  discharge 
of  the  debt,  meant  payable.  Jessel,  M.  R. 
said:  "It  is  absurd  to  suppose  that  the  com- 
pany may  sell  the  shares  of  a  man,  and 
apply  the  proceeds  in  payment  of  a  bill  of 
exchange  which  he  has  given,  but  which  is 


772 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


not  yet  due,  that  is  not  yet  payable;  for  that 
must  be  the  meaning  of  the  word  'due'  in 
that  article." 

Where  a  will  assigned  to  a  trustee,  in  trust 
for  the  testator's  son,  "all  the  debts  now  due 
to  the"  testator,  it  was  held  that  the  phrase 
debts  now  due  must  be  understood  to  have 
meant  debts  then  payable,  not  debts  payable 
at  a  future  date.  Collin  v.  Janey,  3  Leigh 
(Va.)  389. 

In  Allen  v.  Patterson,  7  N.  Y.  476,  57  Am. 
Dec.  542,  it  appeared  that  a  complaint  in  an 
action  for  goods  sold  and  delivered  to  the 
defendant  on  his  request,  stated  that  a  cer- 
tain sum  was  due  to  the  plaintiffs  from  the 
defendants.  In  holding  the  complaint  to  be 
sufficient  on  demurrer,  the  court  stated  that 
the  word  "due"  therein  wa§  used  by  the 
pleader  in  the  sense  of  payable,  and  that,  un- 
der the  statutory  provision  that  allegations 
should  be  liberally  construed  with  a  view  to 
substantial  justice  between  the  parties,  it 
was  not  only  authorized,  but  required  to  con- 
sider that  the  term  "due"  was  used  in  the 
complaint  to  express  the  fact  that  the  money 
sought  to  be  recovered  had  become  payable, 
or  that  the  time  when  it  was  promised  to  be 
paid  had  elapsed. 

In  Neafus  v.  Richardson,  7  Ky.  L.  Rep. 
(abstract)  376,  wherein  the  petition  stated 
that  a  certain  sum  "is  now  due  and  wholly 
unpaid,"  a|^  the  answer  denied  that  "said 
sum  or  an^^art  of  said  sum  is  now  due,"  it 
was  held  that  if  the  word  "due"  as  used  in 
the  petition  sufficiently  charged  that  the 
promise  was  to  pay  at  a  date  before  the  ac- 
tion was  commenced,  the  same  word  in  the 
answer  put  that  allegation  in  issue,  and  judg- 
ment could  not  go  for  the  alleged  debt  with- 
out proof  that  it  was  then  payable. 

As  Meaning  Unpaid. 

The  word  "due"  is  often  used  in  business 
transactions  as  synonymous  with  "owing"  or 
"remaining  unpaid."  In  Fowler  v.  Hofltman, 
31  Mich.  215,  it  was  held  that.it  was  so  used 
in  a  stipulation  in  a  chattel  mortgage  for 
the  keeping  of  the  mortgaged  property  in- 
sured "for  the  full  amount  due"  the  mort- 
gagee, and  for  his  benefit,  until  the  whole 
amount  of  the  purchase  price  had  been  paid. 

In  Lawton  v.  Fonner,  59  Neb.  214,  80  N. 
W.  808,  it  appeared  that,  in  an  option  to  buy 
real  estate,  the  plaintiff  agreed  to  convey 
the  lots,  or  any  of  them,  to  the  defendants, 
or  to  any  person  or  persons  they  might  desig- 
nate, for  a  stipulated  price,  should  they  de- 
cide to  purcliase,*  or  should  they  find  a  buyer 
within  the  period  of  four  years.  The  de- 
fendants, by  the  terms  of  the  agreement,  obli- 
gated themselves,  as  consideration  for  the 
option,  to  pay  all  taxes  legally  imposed  on 
the  property  after  it  should  come  into  their 


possession,  during  the  continuance  or  life  of 
the  contract,  and  also  to  pay  the  plaintiff, 
"after  one  year  from  date  of  this  contract, 
eight  per  cent  interest  annually  upon  the 
amount  remaining  due  her,  as  such  amount 
is  designated  in  this  agreement."  It  was 
insisted  that  the  plaintiff  was  entitled  to 
nothing  on  accoimt  of  interest,  since  none  of 
the  lots  were  conveyed  to  the  defendants,  or 
sold  by  them,  and  no  sum,  therefore,  existed 
on  which  interest  could  be  cast.  The  court 
held,  however,  that  by  the  language  contained 
in  the  contract,  "eight  per  cent  interest  an- 
nually on  the  amount  remaining  due  her,  as 
such  is  designated  in  this  agreement,"  the 
words  "amount  remaining  due  her"  mani- 
festly meant  that  the  interest  should  be  com- 
puted on  the  aggregate  price  of  the  lots 
remaining  unsold.  Thus,  if  any  of  the  lots 
should  be  sold,  interest  was  to  be  cast  on 
those  remaining  unsold  at  the  contract  price. 
Consequently,  the  court  held  that  the  word 
"due,"  in  the  sense  it  was  employed  in  the 
agreement,  meant  the  unpaid  purchase  price. 

In  Somers  Brick  Co.  v.  Souder,  70  N.  J. 
Eq.  388,  61  Atl.  840,  it  was  held  that  the 
words  in  the  Ifeu}  Jersey  mechanic's  lien 
statute  (P.  L.  1892,  p.  370,  §  5)  fixing  the 
lien  on  any  funds  which  might  "be  due  or  to 
grow  due  under  the  contract"  clearly  referred 
to  the  portion  of  the  contract  price  which 
remained  impaid  when  the  lien  claim  was 
filed,  and  that  an  advance  payment  by  a  city 
to  a  contractor  did  not  render  it  liable  to 
subsequent  lien  claimants. 

Under  the  well-settled  rule  of  pleading 
that'  in  a  suit  on  a  promise  to  pay,  an  allega- 
tion of  nonpayment  is  essential,  it  has  been 
held  that  an  averment  that  a  certain  sum 
"is  now'  due,"  "is  now  due  and  owing,"  "is 
due,  owing  and  payable,"  "is  due  and  un- 
paid," or  "is  due  and  payable,"  is  but  a  con- 
clusion of  law  and  not  the  averment  of  a 
fact,  and  so  is  not  the  equivalent  of  or  suffi- 
cient as  an  averment  of  nonpayment.  Frisch 
V.  Caler,  21  Cal.  71;  Davanay  v.  Eggenhoff, 
43  Cal.  395;  Doyle  v.  Phcenix  Ins.  Co.  44  Cal. 
264;  Roberts  v.  Treadwell,  60  Cal.  620; 
Scroufe  v.  Clay,  71  CaL  123,  11  Pac.  882; 
Notman  v.  Green,  90  Cal.  172,  27  Pac.  357; 
Ryan  v,  Holliday,  110  Cal.  335,  42  Pac.  891; 
Hawley  Bros.  Hardware  Co.  v.  Brownstone, 
123  CaL  643,  66  Pac.  468;  Provident  Muf. 
Bldg.-Loan  Assoc,  v.  Davis,  143  Cal.  253,  76 
Pac.  1034;  Hershfield  v.  Aiken,  3  Mont.  442; 
Moriarty  ▼.  Cochran,  75  Neb.  835,  106  N.  W. 
1011.  See  also  Smith  v.  Fellows,  26  Hun 
(N.  Y.)  384. 

A  complaint  which  avers  "that  the  notes 
and  mortgage  have  long  since,  by  the  terms 
thereof,  become  due  and  payable,"  is  defective 
in  not  alleging  a  breach  of  the  contract  and 
that  the  notes  sued  on  still  remain  unpaid^ 
since  the  allegation  "due  and  payable"  is  a. 
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mere  conclusion  of  law.    Hershfield  v.  Aiken, 
3  Mont.  442. 

A  statement  in  a  petition  '^hat  there  is 
now  due  the  plaintiff  from  the  defendant" 
on  the  appeal  bond  declared  on  a  certain  Bum, 
with  interest,  "no  jifurt  of  which  has  been 
paid/'  is  not  a  sufficient  allegation  of  the 
nonpayment  of  the  judgment,  and  hence  of 
the  breach  of  the  undertaking.  Moriarty  ▼• 
CkKshran,  75  Neb.  835,  106  N.  W.  1011. 

In  Marstiller  y.  Ward,  52  W.  Va.  74,  43 
8.  E.  178,  in  an  affidavit  of  the  amount  which 
he  was  entitled  to  recover,  a  plaintiff  stated 
that  there  was  "due"  from  the  defendant  a 
certain  sum,  instead  of  saying  there  was 
"due  and  unpaid,"  as  required  hj  the  statute 
(Code  1899,  ch.  125,  sec.  46;  as  re-enacted  by 
Acts  1882,  ch.  71).  In  holding  that  the  affi- 
davit was  not  good,  the  court  said:  "The 
word  'due'  has  the  meaning  sometimes  of 
merely  owing,  whether  matured  or  not;  some- 
times it  means  mature>  Does  it  inevitably 
mean  in  that  case  £hat  it  is  unpaid?  It 
was  intended  to  not  leave  that  to  a  mental 
reservation.  We  say  'a  note  is  due  and  un- 
paid.' Why  do  we  use  both  words,  except 
to  say  the  note  is  both  matured  and  unpaid? 
It  is  on  the  same  principle  with  the  words 
'at  least'  in  attachment  affidavit.  ...  A 
declaration  in  debt  must  aver  that  the  debt 
is  unpaid,  and  the  law  requires  this  affidavit 
to  cover  the  same  ground  by  like  positive 
averment.  The  plaintiff  must  say  the  debt 
is  unpaid.  If  a  difference  between  the  words, 
'unpaid'  is  the  more  essential.  If  you  say 
we  are  technical,  the  answer  is  the  legisla- 
ture was  the  technical  party.  The  whole 
matter  is  governed^  by  the  statute." 

In  Provident  Mut.  Bldg.-Loan  Assoc,  v. 
Davis,  143  Gal.  253,  76  Pac.  1034,  it  was  held 
that  an  averment  in  an  answer  that  a  sum  was 
"now  due  and  payable"  to  the  defendant  was 
only  a  conclusion  of  law,  and  if,  treated  as 
a  statement  of  fact,  it  amounted  only  to  a 
declaration  that,  at  the  time  of  the  filing  of 
the  answer,  the  amount  was  due  and  payable. 

Ordinarily,  the  statement  that  money  is 
"due,"  "owing,"  or  "pftyable"  is  said  to  be 
a  conclusion  of  law,  a  denial  of  which  raises 
no  issue.  Irwin  v.  Insurance  Co.  of  North 
America,  36  Cal.  App.  143,  116  Pac.  294, 
wherein  it  was,  however,  held  that  a  denial 
that  a  contract  of  indemnity  became  payable 
at  a  certain  time  raised  an  issue  of  fact. 

On  the  contrary,  however,  it  has  also  been 
held  that,  if  a  complaint  allegea  that  a  debt 
"is  due,"  this  is  sufficient,  for  the  word  "due" 
indicates  maturity  and  is  equivalent  to  an 
averment  that  the  debt  remains  unpaid.  Wor- 
mack  V.  Dunn,  9  Ind.  183;  Downey  v.  Whit- 
tenberger,  60  Ind.  188;  Jaqua  v.  Shewalter, 
10  Ind.  App.  284,  36  N.  E.  173,  37  N.  E.  1072; 
Keteltas  v.  Meyers,  19  N.  Y.  231. 

The  term  "due"  in  its  usual  acceptation 
signifies,  not  only  that  the  time  of  payment 


has  expired,  but  that  the  debt  is  unpaid. 
Manwell  v.  Manwell,  14  Vt.  14,  wherein  it 
was  held  that  hence  an  allegation  that  the 
nine  years'  rent,  declared  for,  was  due  at  the 
commencement  of  the  action,  showed  a  suffi- 
cient breach  of  the  contract,  at  least  after 
verdict. 

So,  where  a  complaint  alleges  that  a  cer- 
tain sum  "is  due  and  owing,"  the  material 
fact  of  nonpayment  or  that  a  sum  remain^ 
unpaid  at  the  time  of  the  commencement  of 
the  action,  is  implied.  Penrose  v.  Winter, 
135  Cal.  289,  67  Pac.  772. 

An  allegation  in  a  complaint  in  an  action 
on  a  promissoi^  note  that  part  of  the  prin- 
cipal and  interest  has  been  paid,  "leaving  due 
and  owing  thereon  to  plaintiff  from  defend- 
ants" a  specified  sum,  has  been  held  to  be 
a  sufficient  pleading  of  nonpayment  to  pass 
a  general  demurrer.  Lincoln  County  Bank 
V.  Fetterman,  170  Cal.  367,  149  Pac.  811. 

An  averment  in  a  declaration  by  an  ad- 
ministrator that  the  note  sued  on  was  "wholly 
due  and  unpaid"  is  a  sufficient  denial  of  its 
payment  to  the  intestate.  Jelly  v.  Stevens, 
4  Ind.  510. 

Where  a  complaint  fully  sets  out  the 
notes  in  suit  and  shows  the  execution,  de- 
livery, maturity,  and  ownership  of  them,  the 
statement  that  there  is  a  certain  sum  "due, 
owing  and  payable"  thereon,  is  a  sufficient 
allegation  of  nonpayment.  Howard  v.  Kich- 
ards,  2  Nev.  128,  90*  Am.  Dec.  520. 

Where  a  complaint  formally  and  in  direct 
terms  alleged  nonpayment,  it  was  held  that 
no  good  purpose  could  be  subserved  by  in- 
serting the  words  "due  and  owing,"  as  tljey 
constitute  a  mere  legal  conclusion,  and  from 
the  use  of  which,  at  most,  and  then  only  in 
the  absence  of  a  demurrer,  t^e  fact  of  non- 
payment might  be  implied.  Beck  v.  Schmidt, 
13  Cal.  App.  448,  110  Pac.  465. 

A  finding  that  a  certain  sum  remains  "due 
and  owing"  has  been  held  to  be  a  sufficient 
finding  on  an  issue  of  nonpayment.  Ward  v. 
Clay,  82  Cal.  502,  23  Pac.  50,  227;  Stewart 
V.  Burbridge,  10  Cal.  App.  623,  102  Pac.  962; 
Treis  v.  Berlin  Dye  Works,  etc  Co.  11  Cal. 
App.  421,  105  Pac.  275. 

As  Inoludino  Contingent  Liability. 

The  word  "due"  in  the  Wcahington  statute 
(Ball.  Code,  §  6229)  requiring  that  every 
claim  against  a  decedent  "presented  to  the 
administrator  shall  be  supported  by  the  affi- 
davit of  the  claimant  that  the  amount  is 
justly  due,  that  no  payments  have  been  made 
thereon,  and  that  there  are  no  offsets  to  the 
same  to  the  knowledge  of  the  claimant,"  has 
been  held  to  apply  to  all  claims,  whether  due, 
to  become  due,  or  contingent.  Barto  v.  Stew- 
art, 21  Wash.  605,  59  Pac.  480. 

By  the  first  section  of  the  New  Jersey  act 
for    the    more    speedy    recovery    of    legacies 
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(liev.  Laws  49)  an  action  at  law  is  given  a 
legatee;  in  which  action,  if  it  shall  appear 
that  the  legacy  "is  due,"  and  there  be  suffi- 
cient assets,  etc.,  the  legatee  shall  recover 
with  costs,  etc.  Under  this,  statute,  it  has 
been  lield  that  an  immediate  and  vested  legacy, 
subject  only  to  be  divested  on  a  future  con- 
tingency, in  the  nature  of  a  condition  subse- 
quent, is  "due"  to  the  legatee,  and  may  be 
Tecovered  at  law,  as  well  aa  in  equity.  Hull 
V.  Eddy,  14  N.  J.  L.  169. 

In  Gies  v.  Bechtner,  12  Minn,  279,  it  was 
held  that  while  the  word  "due,"  without 
qualification,  means  owing  and  immediately 
payable,  it  was  not  used  in  this  sense  in  the 
Mitvneaota  statute  (Sess.  Law  1860,  §  8,  pp. 
247-8)  regulating  garnishment  proceedings, 
providing  that  "any  money  or  other  thing 
due  or  belonging  to  the  defendant  may  be 
attached  by  this  process  before  it  has  become 
payable,  provided  it  be  due  or  belonging 
absolutely,  and  without  depending  on  any 
contingency."  It  was  the  intention  of  the 
legislature  thereby  to  make  any  indebtedness 
of  the  garnishee  to  the  defendant,  absolute  in 
its  nature  and  payable  at  some  time,  beyond 
any  contingency,  the  subject  of  garnishment, 
but  not  an  indebtedness  the  payment  of  which 
was  contingent. 

In  Cutter  v.  Perkins,  47  Me.  557,  the  court 
construed  a  Maine  statute  (R.  S.  1841,  c. 
119,  §§  43,  63)  providing  that  "no  person 
shall  be  adjudged  trustee  ...  by  reason 
of  any  money  or  other  thing  due  from  him 
to  the  principal  defendant,  unless  it  is,  at 
the  time  of  the  service  of  the  writ  upon  him, 
due  absolutely  and  without  depending  upon 
any  contingency."  The  court  held  that  the 
term  "due,"  as  used  in  the  statute,  did  not 
have  the  same  signification  as  the  word  "pay- 
able," but  had  reference  to  a  debt,  or  some- 
thing in  the  nature  of  an  obligation  to  dis- 
charge, resting  on  some  one,  in  favor  of 
another,  and  that  this  debt  or  obligation,  to 
come  within  the  meaning  of  this  provision 
of  the  statute,  must  not  depend  on  any  con- 
tingency, but  must  be  free  therefrom ;  that  ia, 
"absolute"  or  unconditional. 

In  Ames  y.  Ames,  128  Mass.  277,  there  was 
involved  a  Massachusetts  statute  (Gen.  Sts. 
c.  97,  §  8-)  providing  that  "a  creditor  of  the 
deceased,  whose  right  of  action  does  not  ac- 
crue within  two  years  after  the  giving  of  the 
administration  bond,  may  present  his  claim 
to  the  probate  court  at  any  time  before  the 
estate  is  fully  administered;  and  if,  on  ex- 
amination thereof,  it  appears  to  the  court 
that  the  same  is  justly  due  from  the  estate 
he  shall  order  the  executor  or  administrator 
to  retain  in  his  hands  sufficient  to  satisfy  the 
same."  It  was  held  that  the  provisions  of 
this  statute  were  confined  to  cases  of  creditors 
who  had  debts  due  from  the  estate,  either 
payable  presently  or  in  the  future,  and  that 


to  bring  himself  within  the  statute,  a  person 
must  show  that  he  was  a  creditor  of  the  de- 
ceased, whose  right  of  action  did  not  accrue 
within  two  years  of  the  giving  of  the  admin- 
istration bond,  and  that  he  had,  at  the  time 
of  his  petition,  a  clai^pti  which  was  "justly 
due  from  the  estate."  The  court  held  that 
it  was  not  enough  to  show  that  the  deceased 
had  entered  into  a  contract  with  him  under 
which  a  liability  might  or  might  not  arise 
in  the  future,  as  such  a  state  of  things  did 
not  prove  the  existence  of  a  claim  which  the 
judge  of  probate  could  find  to  be  "justly  due" 
from  the  estate. 

In  Converse  v.  Nichols,  202  Mass.  270,  89 
X.  E.  135,  it  was  held  that  an  assessment  on 
the  stock  of  a  foreign  corporation  to  enforce 
the  liability  of  a  stockliolder  for  its  indebted- 
ness, made  after  the  stockholder's  death  and 
before  his  estate  had  been  fully  administered, 
was  a  claim  wliich  "may  become  justly  due 
from  the  estate,"  within  the  meaning  of  that 
phrase  as  used  in  the  statute,  though  whether 
the  whole  amount  of  the  par  value  would  be 
required  was  not  known. 

A  Maine  statute  (R.  S.  c.  86,  §  55,  clause 
4)  provides  that  no  trustee  should  be 
charged:  "by  reason  of  any  money  or  other 
thing  due  from  him  to  the  principal  defend- 
ant, unless  at  the  time  of  the  service  of  the 
writ  upon  him,  it  is  due  absolutely  and  not 
on  any  contingency."  A  later  section  (6) 
provides  that,  "any  money  or  other  thing  due 
absolutely  to  the  principal  defendant,  may 
be  attached  before  it  has  become  payable; 
but  the  trustees  shall  not  be  compelled  to 
pay  or  deliver  it  before  the  time  appointed 
therefor  by  the  contract."  <In  Ware  v.  Gk>wen, 
65  Me.  534,  the  court  held  that  pay  for  work 
performed  by  a  contractor  in  May  was  "due 
absolutely  and  not  on  any  contingency"  at 
the  time  of  the  service  of  the  writ  where, 
though  the  contract  provided  that  it  was  not 
payable  till  the  fifteenth  of  June,  it  only  re- 
mained for  the  engineer  to  make  his  estimate 
and  certificate  of  the  work  in  order  to  fix  the 
amount  to  be  paid,  as  his  neglect  or  unrea- 
sonable refusal  so  to  do  would  not  deprive  the 
contractor  of  his  right  to  pay.  To  the  same 
effect  see  Williams  v.  Androscoggin,  etc.  R. 
Go.  36  Me.  201,  58  Am.  Dec.  742;  Ricker  v. 
Fairbanks,  40  Me.  43. 

The  Ontario  Assignments  and  Preferences 
Act  (R.  S.  O.  c.  124,  sec.  20,  subsec.  4)  pro- 
vides that  "a  person  whose  claim  has  not 
accrued  due  shall  nevertheless  be  entitled  to 
prove  .  .  .  but  in  ascertaining  the  amount 
of  any  such  claim  a  deduction  for  interest 
shall  be  made  for  the  time  which  has  to  run 
till  the  claim  becomes  due."  Thereunder,  in 
Mail  Printing  Go.  v.  Glarkson,  25  Ont.  App. 
1,  reversing  28  Ont.  326,  it  was  held  that 
while  the  word  "due"  should  be  read  therein 
as  "payable,"  and  the  phrase  "claim  not  ao» 
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<;rued  due"  as  "debt  owing  but  not  presently 
payable,"  it  seemed  apparent  from  the  con- 
rluding  part  providing  for  a  deduction  for 
interest  for  the  time  which  had  to  run  "until 
the  claim  become  due"  that  the  statute  was 
not  intended  to  include  a  claim  in  respect  of 
a  debt  payable  on  a  contingency.  It  evident- 
ly contemplated  that  the  claim  would  cer- 
tainly become  payable  in  course  of  time  with- 
out any  further  action  on  the  part  of  either, 
creditor  or  debtor. 

The  words  "debts  due  or  to  become  due" 
in  the  Wisconsin  statute  (Ch.  130,  sec.  35) 
providing  that  the  garnishee  from  the  day  of 
service  of  the  garnishee  process  should  stand 
Ij'able  to  the  plaintiff  in  attachment  to  the 
amount  of  the  property,  money  and  credits  in 
his  lands,  "and  debts  due  or  to  become  due 
from  him  to  the  defendant,"  relate  to  debts 
such  as  the  garnishee  owes  absolutely  and 
which  are  an  absolute  liability  though  pay- 
able in  the  future  and  do  not  include  by  the 
language  "to  become  due,"  a  debt  which  might 
possibly  become  due  on  the  performance  of 
9  contract  bv  the  defendant  in  attacliment. 
Bishop  V.  Young,  17  Wis.  40;  Foster  v.  Sin- 
ger, 69  Wis.  392,  34  K  W.  395,  2  Am.  St. 
Rep.  745;  Edwards  v.  Koepke,  74  Wis.  571, 
43  N.  W.  554.  To  the  same  effect  see  Smith 
v.  Davis,  1  Wis.  447,  60  Am.  Dec.  390;  Mundt 
v.  Shabow,  120  Wis.  303,  97  N.  W.  897. 
So  it  has  been  held  that  where  a  traveling 
salesman  was  hired  by  the  month  for  a  salary 
paid  at  the  end  of  the  month,  there  was  noth- 
ing "due"  absolutely,  or  "to  become  due," 
from  the  garnishee  on  an  attacliment  served 
before  the  end  of  the  month,  as  the  debt 
would  only  become  due  on  the  contingency 
that  he  continued  to  work  for  tlie  entire 
month.  Foster  v.  Singer,  69  Wis.  302,  34 
X.  W.  395,  2  Am.  St.  Rep.  745.  To  tlie  same 
effect  see  Main  v.  McTnnis,  4  N.  W.  Ter. 
(Canada)  517   (under  rule  385). 

In  Pennsylvania  Bank  v.  McCalmont,  4 
Rawle  (Pa.)  307,  it  appeared  that  by  ihe 
terms  of  an  assignment,  the  assignees  were 
"to  pay  and  discharge  all  the  debts  that  were 
by  the  assignor  then  due,  or  were  owing  or 
jjTowing  due  to  such  of  his  creditors  as 
should,"  within  a  specified  time,  execute  gen- 
eral releases  of  their  claims.  It  was  claimed 
by  the  plaintiffs,  the  holders  of  an  accommo- 
dation note  made  for  the  exclusive  benefit  of 
the  assignor  and  indorsed  by  him,  that  it 
was,  on  the  execution  of  the  required  re- 
lease, included  within  the  terms  of  the  as- 
signment. In  objection  to  this,  it  was  ar- 
gued that  the  assignor  was  not  absolutely 
bound  by  his  indorsement  to  the  plaintiffs 
for  the  payment  of  the  note;  that  his  lia- 
bility was  only  conditional  and  contingent, 
for  if  the  drawer  paid  the  note  at  maturity 
on  its  being  presented  to  him  for  that  pur- 
pose the  assignor  could  not  be  held  thereon; 
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and  that  as  no  debt  existed,  it  would  not  be 
said  that  any  was  either  due,  owing,  or  grow- 
ing due.  The  court  held  that,  the  note  hav- 
ing been  without  consideration,  for  the  ac- 
commodation of  the  assignor,  no  debt  of  any 
kind  existed  until  he  had  the  note  discounted, 
but  that  as  soon  as  that  was  done  a  debt 
was  created  most  clearly,  and  that  too  by 
his  act,  for  his  own  exclusive  benefit;  and 
under  his  agreement  with  the  drawer  and 
payee  of  the  note,  he  then  became  absolutely 
bound  to  pay  it  at  maturity,  to  the  bona  fide 
holders,  whoever  they  might  be.  The  court 
held  therefore  that  a  debt  was  clearly  created 
before  the  assignment  was  made,  and  was 
growing  due  at  that  time  wliich  was  not  in 
the  least  contingent,  but  was  absolute,  cer- 
tain and  unqualified. 

An  English  statute  (32  &  33  Vict.  c.  71,  s. 
15)  after  enumerating  the  descriptions  of 
property  divisible  among  the  creditors  of  a 
bankrupt,  declares  that  "things  in  action, 
other  than  debts  due  to  him  in  the  course  of 
his  trade  or  business"  are  not  included  bv  that 
section.  In  holding  in  the  case  of  Ex  p. 
Kemp,  L.  R.  9  Ch.  383,  that  the  word  "due 
as  used  in  the  phrase  "debts  due  to  him 
meant  "payable"  and  that  the  phrase  did  not 
include  contingent  debts,  the  court  said: 
"Now,  the  words  'debts  due  to  him'  are  cer- 
tainly words  which  are  capable  of  a  wide  or 
a  narrow  construction.  I  think  that  prima 
facie,  and  if  there  be  nothing  in  the  context 
to  give  them  a  different  construction,  they 
would  include  all  sums  certain  which  anv 
person  is  legally  liable  to  pay,  whether  such 
sums  had  become  actually  payable  or  not. 
On  the  other  hand,  there  can  be  no  doubt  that 
the  word  'due*  is  constantly  used  in  the 
sense  of  'payable,*  and  if  it  is  used  in  that 
sense,  then  no  debts  which  had  not  actually 
become  payable  when  the  act  of  bankruptcy 
was  committed  would  be  included.  Lastly, 
the  expression  'debts  due'  is  sometimes  used 
in  bankruptcy  proceedings  to  include  all  de- 
mands which  can  be  proved  against  a  bank- 
rupt's estate,  although  some  of  them  may  not 
be  strictly  debts  at  all.  Illustrations  of 
these  various  meanings  may  be  found  in  the 
act  itself.  In  the  6th  subsection  of  the  6th 
section  it  is  enacted  that  it  shall  be  an  act 
of  bankruptcy  if  a  debtor  who  has  been  served 
with  a  debtor's  summons  requiring  him  to 
pay  a  sum  due  of  not  less  than  £50  has  neg- 
lected to  pay  that  sum.  It  is  obvious  that  in 
this  place  'due'  must  mean  'payable,'  be- 
cause it  would  be  absurd  to  suppose  that  a 
man  could  be  made  a  bankrupt  for  not  pay* 
ing  a  debt  which  was  not  yet  payable.  In 
Ex  p.  Sturt,  L.  R.  13  Eq.  (Eng.)*^  309,  the 
Chief  Judge  held  that  the  word  'due'  must 
also  mean  'payable'  in  the  other  parts  of 
that  section,  because  it  was  not  to  be  sup- 
posed that  the  same  word  could  be  used  in 
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different  senses  in  the  same  section.  See  also 
in  the  6th  subsection  of  the  25th  section  it 
is  enacted  that  the  trustee  may  sell  the  book 
debts  'due  or  growing  due.'  In  that  place  also 
due  seems  to  mean  payable,  because  debts 
due  are  distinguished  from  debts  growing 
due.  On  the  other  hand,  in  the  lOtli  section 
it  is  enacted  that  the  bankrupt  shall  give 
such  list  of  his  creditors  and  debtors,  and  of 
the  debts  due  to  or  from  them  respectively, 
as  the  trustee  may  reasonably  require.  In 
that  case  it  is  clear  that  the  word  'due'  does 
not  mean  payable,  and  that  all  debts  which 
have  been  contracted,  whether  the  time  for 
payment  has  arrived  or  not,  were  intended  to 
be  included.  It  is  impossible  that  acceptances 
payable  in  future,  -or  bills  of  exchange  re- 
ceivable in  futuro,  were  intended  to  be  ex- 
cluded from  the  list  of  debts  due  to  or  by 
a  bankrupt.  Then,  again,  in  the  49th  section 
it  is  enacted  that  an  order  of  discharge  shall 
release  the  bankrupt  from  all  other  debts 
provable  under  the  bankruptcy  except  debts 
due  to  the  Crown.  In  that  place  I  think  that 
'debts  due  to  the  Crown*  means  all  prov- 
able demands  which  the  Crown  has  against 
the  bankrupt,  whether  they  have  become  pay- 
able or  not,  and  whether  they  are  in  point  of 
law  strictly  debts  or  not.  It  is  unnecessary 
to  pursue  this  investigation  further,  and  I 
return  to  the  consideration  of  what  is  the 
true  construction  to  be  placed  on  the  words 
'debts  due  to  him  in  the  course  of  his  trade 
or  business,*  in  the  5th  subsection  of  the  15th 
section.  .  .  .  Things  in  action  other 
than  trade  debts,  are  taken  out  of  the  clause, 
probably  because  it  was  thought  that  things 
in  action  other  than  trade  debts  were  not 
likely  to  procure  a  trader  credit  from  his 
apparent  possession  of  them  when  he  had 
really  parted  with  them.  His  general  cred- 
itors, in  all  probability,  might  never  know 
that  he  possessed  them.  Debts  due  to  a  trader 
in  the  course  of  his  trade  or  business  are 
excepted,  and  are  still  kept  within  the  clause, 
because  what  are  ordinarily  termed  a  trader's 
book  debts  are  very  likely  to  procure  a  trader 
credit  from  his  apparent  possession  of  them. 
They  often  form  a  most  important  part  of 
a  trader's  assets,  and  they  are  a  part  of 
his  property  which  a  trader  in  good  credit 
does  not  usually  pledge  or  part  with.  There 
can  be  no  clearer  mark  of  a  trader  being  in 
difliculties  than  that  he  is  obliged  to  assign 
his  book  debts  as  a  security  to  a  creditor. 
The  legislature  has  therefore  thought  it  right 
not  to  alter  the  law  which  made  an  assign- 
ment of  his  book  debts  by  a  trader  void  as 
against  his  trustee  if  notice  of  the  assignment 
liad  not  been  given  to  the  debtors  prior  to 
an  act  of  bankruptcy  being  committed.  Now 
this  being,  in  my  opinion,  the  principle  on 
vhieh  the  legislature  has  proceeded,  is  there 
any  sound  reason  for  making  a  distinction 


between  those  debts  which  at  the  time  when: 
an  act  of  bankruptcy  is  committed  have  be- 
come actually  payable  and  those  which  have 
not?  I  cannot  see  that  there  is.  Many  trad< 
ers  are  obliged  to  give  long  terms  of  credit 
to  their  debtors,  and  this  being  known  to- 
their .  creditors,  procures  them  credit  also ; 
and  if  I  were  to  hold  that  debts  which  have 
been  earned,  and  which  are,  in  what  I  con- 
sider the  proper  sense  of  the  word,  due  to 
the  bankrupt,  although  they  have  not  yet 
become  payable,  were  taken  out  of  the  order 
and  disposition  clause,  I  cannot  help  think- 
ing that  I  should  ilefeat  the  object  which 
the  legislature  had  in  view  in  enacting  that 
debts  due  to  a  bankrupt  in  the  course  of  his 
trade  or  business  should  still  be  kept  within 
the  clause.  On  the  other  hand,  I  think  that 
I  have  no  right  to  extend  the  meaning  of 
the  words  'debts  due'  so  as  to  include  de- 
mands which  arc  not  properly  debts.  Until 
a  stun  certain  has  become  due,  and  is  to  be 
paid  in  all  eventc,  there  is,  in  my  opinion,  no 
debt  due.  The  clause  does  not  relate  to  de- 
mands which  may  be  proved  against  the 
estate  of  a  bankrupt,  but  to  debts  due  to  him; 
and  the  change  in  expression  from  'things  in 
action'  to  'debts'  seems  to  prove  that  all 
things  in  action  which  might  accrue  to  a 
trader  in  the  course  of  his  trade  or  business 
were  not  intended  to  be  included  in  the 
clause,  but  only  those  which  had  become 
debts  before  an  act  of  bankruptcy  was  com- 
mitted. This,  then,  being  the  construction 
which  I  put  on  the  clause,  I  have  next  to 
consider  whether  the  sums  represented  by  the 
marginal  notes  had  become  debts  due  from 
the  respective  banks  to  Messrs.  Fastnedge  & 
Co.  before  their  petition  for  liquidation  was 
presented.  Now  it  is  obvious  that  at  that 
time  not  only  had  these  sums  not  become 
payable — which,  in  my  opinion,  would  not 
prevent  their  being  debts — ^but  it  was  wholly 
uncertain  whether  any  sum  would  ever  be- 
come payable  to  Messrs.  Fastnedge  at  all  in 
respect  of  them.  It  was  argued  by  Mr.  Ben- 
jamin that,  nevertheless,  they  were  debts  due 
to  Messrs.  Fastnedge,  because  the  sums  rep- 
resented by  the  marginal  notes  were,  as  he 
said  to  be  paid  to  Messrs.  Fastnedge  in  all 
events,  either  by  being  paid  to  them  in  cash, 
or  by  being  applied  to  discharge  liabilities 
owing  to  them.  I  do  not  think  this  argument 
is  sound.  In  Jeffryes  v.  Agra,  etc.  Bank,  L. 
R.  2  Eq.  (Eng.)  679,  Vice-chancellor  Wood 
thus  describes  the  legal  effect  of  marginal 
notes; — 'These  documents,  in  truth,  repre- 
sent a  debt  due  from  the  bank,  with  an  en- 
gagement to  pay  that  debt  to  the  person  to 
whom  they  give  the  receipt  note  upon  a  cer- 
tain condition,  and  at  a  certain  time,  as  far 
as  that  time  is  deiined  by  the  condition, 
namely,  whenever  they  receive  intelligence 
that  the  bills,  in  respect  of  the  discount  of 
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which  they  reserved  this  riglit  of  retainer, 
have  been  duly  paid  and  satisfied.  It  is,  in 
other  words,  a  debt  which  will  accrue  from 
the  bank  on  that  event  happening/  Lord 
Ilatherley  had  not  the  point  I  am  consider- 
ing before  him  at  all,  and  although  the  words 
he  first  uses,  that  the  documents  represent  a 
debt  .due  to  the  bank,  are  favorable  to  the 
argument  of  the  appellant,  I  think  his  last 
description  is  more  accurate,  that  the  debt 
will  rfccrue  from  the  bank  on  the  event  hap- 
pening. If,  notwithstanding  the  bills  were 
dishonored,  an  action  was  brought  against 
the  bank  to  recover  the  sums  represented  by 
the  marginal  notes,  the  proper  plea  to  raise 
the  defense  of  the  bank  would  be  a  plea  of 
never  indebted,  and  hot  a  plea  of  payment 
or  of  set-off.  What  I  have  to  consider  is, 
what  was  it  which  Messrs.  Fastnedge  assigned 
to  Robert  Barbour  &  Brother,  and  of  which 
Robert  Barbour  &  Brother  were  the  true 
owners  at  the  time  the  petition  for  liquida- 
tion was  presented?  Now,  it  is  obvious  that 
Messrs.  Fastnedge  did  not  assign  to  Robert 
Barbour  &  Brother,  and  Robert  Barbour  & 
Brother  did  not  become  the  true  owners  of 
sums  certain  to  be  paid  by  the  banks  to 
Messrs.  Fastnedge  in  all  events,  but  Messrs. 
Fastnedge  only  assigned  to  Robert  Bajbour 
&  Brother,  and  Robert  Barbour  &  Brother 
only  became  the  owners  of,  contingent  claims 
which  might  or  might  not  end  in  becoming 
debts.  In  my  opinion  contingent  claims  of 
this  kind  are  not  debts  due  within  the  5th 
subsection  of  the  15th  section." 

In  Ryan  v.  Douglas  County,  47  Neb.  9,  66 
N.  W.  '30,  it  was  held  that  the  word  '"due" 
in  an  assignment  by  contractors  constructing 
a  public  building  of  "all  our  interest  in  war- 
rants or  vouchers  due  us  from  said  county," 
implied  such  an  obligation  as  would,  by  the 
effluence  of  time  alone,  ripen  into  a  cause  of 
action,  and  did  not  include  property  having 
a  potential  existence  only.  Hence  a  fund 
which  was  the  product-  of  the  labor  and  skill 
of  the  contractors  subsequent  to  the  assign- 
ment and  had  at  the  time  of  its  execution 
no  existence  was  held  not  to  have  been  em- 
braced by  the  assignment,  as  further  liability 
of  the  county  under  the  contract  was  con- 
jectural merely,  and  contingent  on  the  per- 
formance by  the  contractors  of  their  stipu- 
lated obligations. 

A  contingent  claim  is  a  claim  "not  due'* 
within  the  purview  of  the  California  statute 
providing  that  "AVhen  a  claim  is  rejected 
either  by  the  executor  or  administrator,  or 
a  judge  of  the  superior  court,  the  holder  must 
bring  suit  in  the  proper  court  against  the 
executor  or  administrator,  within  three 
months  after  the  date  of  its  rejection  if  it 
be  then  due,  or  within  two  months  after  it 
becomes  due,  otherwise  the  claim  shall  be 
forever  barred.'*  (Code  Civ.  Proc.  §  1408). 
Morse  v.  Steele,  132  Cal.  450,  64  Pac.  690. 


.  WALSH. 
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An  assignment  in  trust  for  the  payment  of 
debts  due  ajid  to  grow  due  refers  only  to 
debts  then  existing,  including  those  payable 
in  the  future.  In  re  Hevenor,  70  Hun  56,  23 
N.  Y.  S.  1092,  affirmed  144  N.  Y.  271,  39  N. 
E.  393.  So,  a  claim  for  deficiencies  in  rent 
derived  from  the  premises  subsequent  to  the 
assignment,  pursuant  to  a  provision  of  the 
lease  to  the  effect  that,  if  the  premises  should 
at  any  time  during  the  term  become  vacant, 
the  lessors  might  relet  them  and  hold  the 
lessee  for  the  deficiencies,  has  been  held  not 
to  be  a  debt  existing  at  the  time  the  assign- 
ment was  made,  and  then  due  or  to  grow  due. 
In  re  Hevenor,  supra. 

In  Douglas  v.  Smith,  74  la.  468,  38  N.  W. 
163,  it  appeared  that  a  crib  receipt  or  chat- 
tel mortgage  on  corn  in  the  crib  provided 
that  "the  conditions  of  this  sale  and  trans- 
fer are  such  that,  should  the  undersigned 
cause  to  be  paid  to  the  [mortgagees]  on  or 
before  the  fifteenth  of  June,"  "all  moneys  and 
accounts  due  by  the  undersigned  to  the  [mort- 
g&gees]  with  interest"  including  commis* 
sions  "on  the  above-described  corn,  and  on 
other  grain  which  we  have  agreed  to  con- 
sign" the  mortgagees,  "or  pay  commissions 
on,  then  this  sale  and  transfer  shall  be  void." 
It  was  held  that  the  word  "due"  was  not  to 
be  taken  in  its  technical  sense,  and  that  the 
mortgagors  were  liable  for  all  indebtedness 
to  the  mortgagees  which  they  in  good  faith 
incurred  in  carrying  out  their  part  of  the  en- 
terprise, whpthcr  due  on  the  fifteenth  of  June 
or  afterwards,  and  that  such  indebtedness 
covered  any  proper  outlay  made  necessary 
thereafter  to  protect  the  mortgagor*  or  the 
mortgagees  from  any  legal  contracts  made 
for  the  sale  of  the  com. 

In  Pierce  v.  Devlin,  67  Hun  652,  22  N.  Y. 
S.  208,  it  was  held  that  assignments  "of  all 
moneys  due  or  to  grow  due  in  and  by  virtue 
of  a  certain  contract,"  and  of  a  certain  sum 
of  money  "due  or  to  grow  due"  under  a  simi- 
lar contract,  related  only  to  contracts  which 
at  the  time  of  the  assignments  hajd  been  en- 
tered into  by  the  assignor,  and  from  which 
moneys  were  then  due,  or  would  grow  due. 
And  as  they  had  no  reference  to  future  con- 
tracts, it  was  held  that  the  assignees  therein 
had  no  claim  to  moneys  earned  in  subsequent 
contracts. 

In  the  English  act  providing  that  the  debt 
of  the  creditor  petitioning  for  an  adjudication 
In  bankruptcy  "must  be  a  liquidated  sum  due 
at  law  or  in  equity"  (Bankruptcy  Act,  1869, 
8.  6)  the  word  "due"  means  presently  pay- 
able, and  consequently  a  debt  payable  at  a 
future  date  is  not  a  debt  due  at  law  or  in 
equity  on  which  such  a  petition  can  be 
founded.    Ex  p.  Sturt,  L.  R.  13  Eq.  309. 

In  Stephenson  v.  Dowson,  3  Beav.  342,  49 
Eng.  Rep.  (Reprint)  135,  wherein  it  appeared 
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that  a  testator  bequeathed  to  his  son  "all 
his  ships  and  shares  of  ships  and  money 
which  at  the  time  of  his  decease  should  be 
due  and  owing  to  him  from  government,  or 
from  any  person  or  persons  whomsoever,"  it 
was  held  that  freight  earned  by  a  ship  under 
a  charter  party  made  after  the  date  of  the 
will  on  a  voyage  not  completed  at  the  time  of 
the  testator's  death,  did  not  pass  to  the 
legatee  as  money  or  a  debt  due  the  testator 
at  the  time  of  his  death. 

An  assignment  providing  for  the  payment 
of  debts,  bonds,  bills  and  sums  of  money  due 
and  to  grow  due,  applies  only  to  claims  then 
in  existence,  whether  due  or  to  grow  due  was 
immaterial.  Brainerd  y.  Dunning,  30  N.  Y. 
211. 

As  InCLTTDINO  lUIMATrBE  LlABIIJTT. 

In  its  larger  sense  the  word  "due"  is  often 
used  to  cover  liabilities  matured  and  un- 
matured, or  as  importing  an  existing  obliga- 
tion, whether  the  time  of  payment  has  arrived 
or  not.  Pope  v.  Matthews,  125  Ga.  341,  64  S. 
E.  162;  McCormick  v.  Dumbarton  Realty  Co. 
166  la.  692,  137  N.  W.  043.  See  also  Adams 
V.  Clarke,  14  Vt.  9. 

So  the  word  due  in  the  Oklahoma  statute 
(R.  L.  1910,  §  6543)  providing  that  every 
guardian  must  settle  all  accounts  of  the 
ward,  and  demand,  sue  for,  and  receive  all 
"debts  due  to  him,"  has  been  held  to  be  em- 
ployed in  its  broader  signification,  being 
intended  to  cover  liabilities  matured  and  un- 
matured, importing  simply  existing  obliga- 
tions, whether  the  time  for  payment  thereof 
had  arrived  or  not.  Mason  v.  Ackley,  52 
Okla.  1^7,  152  Pac.  846. 

In  Brainerd  v.  Dunning,  30  N.  Y.  211,  it 
was  held  that  an  assignment  providing  for 
the  payment  of  debts,  bonds,  bills  and  sums  of 
money  due  and  to  grow  due,  applied  only  to 
claims  then  in  existence,  whether  due  or  to 
grow  due  was  immaterial. 

And  in  Van  Hook  v.  Falton,  28  Tex.  59, 
wherein  it  appeared  that  an  assignment  pro- 
vided for  the  payment  of  "the  several  and 
respective  debts,  notes,  bonds,  obligations 
and  sums  of  money  due,  or  to  grow  due"  from 
the  assignor  to  the  assignee,  it  was  held  that 
tlie  words  "due  and  to  grow  due"  were  used 
to  include  all  the  assignor's  subsisting  lia- 
bilities, as  well  those  which  were  already  due 
as  those  which  had  not  arrived  at  maturity. 

In  People  v.  Vail,  6  Abb.  N.  Cas.  (N.  Y.) 
206,  57  How.  Pr.  81,  the  court  construed  a 
statute  with  respect  to  the  quarterly  report 
by  banks  to  the  state  superintendent  of  banks 
(Laws  1843,  ch.  ^18,  sec.  3,  as  amended  by 
Laws  1847,  ch.  419;  now  Banking  J^aw,  §  42; 
McKinney's  Consol.  Laws,  Book  4,  p.  54) 
which  required,  among  other  things,  items 
and  particulars  of  loans  and  accounts  "due 


from  the  directors  of  the  bank,  or  banking 
association  making  the  report."  It  was  held 
that  the  word  "due"  was  not  used  in  its  nar- 
row sense  so  as  to  require  a  statement  of  only 
such  liabilities  as  had  matured,  but  was  used 
iu  its  larger  sense  to  signify  and  cover  lia- 
bilities by  the  directors  to  the  bank,  whether 
matured  or  not. 

In  HitchingR  v.  Central  Electrical  Supply 
Co.  182  App.  Div.  28,  169  N.  Y.  S.  611,  it  ap- 
peared that  in  a  mechanic's  lien  filed  by  the 
plaintiff's  assignor  on  May  28th,  two  days 
after  the  assignment,  it  was  recited  to  be  for 
a  certain  sum,  ''due  to  the  claimant  on  the 
10th  day  of  May,"  from  the  assignor  "upon 
a  contract  speciHed  below  for  the  work,  serv- 
ices, and  materials  specified  below."  The  de- 
fense was  that  at  the  time  of  the  assignment 
there  were  in  fact  no  moneys  due  under  the 
contract.  The  contract  was  not  completed  un- 
til August  fourth,  but  the  evidence  showed 
that  it  had  been  substantially  completed  on 
May  tenth,  prior  to  the  delivery  of  the  as- 
signment to  the  assignee.  The  court  held 
that  under  these  facta  it  was  the  intention  of 
the  contractor  to  pass  to  the  assignee  the  title 
t(»  the  moneys,  although  they  were  not  pay- 
able until  the  certificate  of  the  department 
of  water  supply,  gas,  and  electricity  was  fur- 
nished, which  was  not  done  until  the  fourth 
of  February  following.  Even  if  the  word 
"due"  must  in  this  case  be  construed  to  mean 
"to  become  due,"  the  intention  of  the  assignor 
appeared  so  clearly  from  the  naming  of  the 
exact  contract  price,  the  court  held,  that  it 
would  effectuate  that  intention  by  so  con- 
struing the  wording  of  the  assignment. 

In  Jasper  Tp.  v.  Sheridan  Tp.  47  la.  183,  it 
appeared  that  on  the  carving  of  the  defend- 
ant and  another  district  township  out  of  the 
plaintiff  township,  it  was  agreed  by  the 
officers  of  the  three  townships  that  the  plain- 
tiff  should  draw  "all  the  fund  due"  and 
divide  it  in  a  certain  manner.  For  two  years 
prior  to  the  division  of  the  old  township  cer- 
tain railroad  land  had  not  been  assessed,  but 
this  was  afterwards  done  and  the  taxes  for 
those  years  were  collected  and  paid  to  the 
defendant  township.  The  plaintiff  township 
claimed  that  under  the  agreement  it  was  en- 
titled to  the  taxes.  In  sustaining  its  con- 
tention, the  court  said:  "It  is  claimed  bv 
the  defendant  that  the  taxes  in  question  were 
not  then  due,  and  so  not  covered  by  the  agree- 
ment. The  question  presented  is  as  to  the 
meaning  of  the  word  due  as  used  by  the  par- 
ties. It  is  claimed  by  the  defendant  that  a 
fund  is  due  when  the  time  arrives  in  which 
payment  is  enforceable.  And  it  must  be 
admitted  that  this  is  the  ordinary  meaning 
of  the  word.  But,  while  that  is  so,  there  is 
certainly  another  meaning  somewhat  broader. 
To  determine  what  the  parties  meant  in  thi» 
case,  we  may  have  reference  to  the  duty  whiclk 


AHLGREN  y 

ns  Cal 

they  were  attempting  to  discharge.  The  stat- 
ute required  them  to  make  an  equitable  divi- 
sion of  the  assets.  Now  assets  embrace 
claims  not  matured,  as  well  as  claims  ma- 
tured. We  are  not  allowed  to  conclude,  there- 
fore, that  the  parties  used  the  word  due  in 
its  restricted  sense.  .  .  .  Construing  the 
language  used  in  connection  with  the  duty 
which  the  law  imposed  upon  the  parties,  and 
which  they  were  attempting  to  discharge,  we 
are  of  the  opinion  that  they  intended  to  di- 
vide all  the  assets  then  available  and  there- 
after to  become  available  by  reason  of  a  right 
which  had  already  accrued.  The  plaintiff, 
tlicn,  is  entitled  to  recover,  but  the  money 
when  recovered  is  subject  of  course  to  be  ap- 
plied and  distributed  as  provided  by  the  par- 
ties in  their  agreement  above  set  forth." 

In  Mason  v.  Ackley,  '52  Okla.  157,  152  Pac. 
846,  it  was  held  that  the  word  "due"  in  the 
Oklahoma  statute  (R.  L.  1910,  §  6543)  pro- 
viding that  every  guardian  must  settle  all  ac- 
counts of  the  ward,  and  demand,  sue  for,  and 
receive  all  "debts  due  to  him,*'  was  employed 
in  its  broader  signification,  being  intended  to 
cover  liabilities  matured  and  immatured,  im- 
porting simply  existing  obligations,  whether 
the  time  for  payment  thereof  had  arrived  or 
not. 

In  Brainerd  v.  Dunning,  30  N.  Y.  211,  it 
was  held  that  an  assignment  providing  for 
the  payment  of  debts,  bonds,  notes,  bills  and 
sums  of  money  due  and  to  grow  due,  evi- 
dently applied  only  to  claims  then  in  exist- 
ence, and  that  whether  they  were  due  or  to 
grow  due  was  immaterial. 

And  in  Van  Hook  v.  Walton,  28  Tex.  59, 
wherein  it  appeared  that  an  assignment  pro- 
vided for  the  payment  of  "the  several  and  re- 
spective debts,  notes,  bonds,  obligations  and 
sums  of  money  due,  or  to  grow  due"  from  the 
assignor  to  the  assignee,  it  was  held  that  the 
words  "due  and  to  grow  due"  were  used  to 
include  all  the  assignor's  subsisting  liabilities, 
as  well  those  which '  were  already  due  as 
•those  which  had  not  arrived  at  maturity. 

In  People  v.  Vail,  6  Abb.  N.  Cas.  (N.  Y.) 
206,  57  How.  Pr.  81,  the  court  construed  a 
statute  with  respect  to  the  quarterly  report 
by  banks  to  the  state  superintendent  of  banks 
(Laws  1843,  ch.  218,  sec.  3,  as  amended  by 
Laws  1847,  ch.  419,  now  Banking  Law,  §  42; 
McKinney's  Consol.  Laws,  Book  4,  p.  54) 
which  required,  among  other  things,  items 
and  particulars  of  loans  and  accounts  "due 
from  the  directors  of  the  bank  or  banking 
association  making  the  report."  It  was  held 
that  the  word  "due"  was  not  used  in  its  nar- 
row sense  so  as  to  require  a  statement  only 
of  such  liabilities  as  had  matured,  but  was 
used  in  its  larger  sense  to  signify  and  cover 
liabilities  of  the  directors  to  the  bank,  wheth- 
er matured  or  not. 

In  Territory  v.  Hopkins,  9  Okla.  133,  59 
Pac.  976,  in  construing  an  Oklahoma  statute 


.  WALSH.  779 

.   27. 

(Act  of  1895,  sec  8)  providing  for  the  re- 
funding of  county  bonds,  which  declares  that 
"whenever  any  bond  shall  become  due,  and 
there  is  not  sufficient  money  in  the  treasury 
to  pay  the  same,  the  proper  officers  may  pro- 
ceed to  issue  bonds  ,under  the  provisions  of 
this  act,  and  apply  the  proceeds  of  the  sale 
thereof,  in  payment  of  said  matured  bonds," 
the  court  held  that  a  bond  or  other  obligation 
was  due  or  matured  whenever  the  creditor 
had  the  option  to  declare  the  obligation  due 
and  had  exercised  that  privilege.  And  as  an- 
other statute  (Act  of  1890,  sec  8)  expressly 
provided  that  the  bonds  should  be  redeemable 
at  the  pleasure  of  the  county  at  any  time  after 
the  expiration  of  three  years  from  the  date 
of  their  issue,  the  court  held  that  the  obliga- 
tion hence  became  "due  and  matured"  when 
the  county  by  virtue  of  that  statute  had  the 
right  to  redeem  them.  The. court  held  that 
the  words  "due"  and  "matured"  as  used  in 
the  statute  first  quoted  were  therefore  mani- 
festly used  as  synonymous  words. 

In  Favors  v.  Johnson,  79  Ga.  553,  4  S.  E. 
925,  on  an  issue  as  to  whether  an  account 
for  supplies  having  become  due  on  a  certain 
day,  a  demand  for  payment  made  on  that  day 
in  the  forenoon  was  a  compliance  with  the 
statute,  the  fact  being  that  the  process  to 
enforce  the  lien  was  issued  the  same  day 
but  subsequent  to  the  demand,  the  court  said : 
'The  Code,  §  1991,  though  requiring  a  demand 
to  be  averred  in  the  affidavit,  does  not  fix  the 
time  when  demand  is  to  be  made.  The  time, 
therefore,  is  left  to  be  determined  on  prin- 
ciples of  general  law.  In  several  cases  this 
courC  has  decided  that  the  affidavit  must 
show  that  a  demand  was  made  after  the  debt 
became  due.  ...  In  none  of  these  cases, 
however,  wa*s  it  needful  to  draw  attention  to 
any  particular  day,  and  consider  whether  it 
lay  within  or  beyond  the  scope  of  the  gen- 
eral expression  'after  the  debt  became  due.' 
.  .  .  We  think  if  a  debt  is  due,  it  can  be 
truly  said  it  has  become  due;  and  that  if  a 
demand  be  made  whilst  it  is  due,  the  demand 
is  made  after  it  became  due.  Nothing  can  be 
due  which  has  not  become  due;  becoming  is 
before  being,  and  becoming  must  be  finished 
in  order  for  it  to  be  succeeded  by  that  which 
becomes.  Take  the  example  of  becoming 
twenty-one  years  of  age.  Every  person  is  a 
minor  or  an  adult;  there  is  no  intermediate 
stage;  every  person  is  becoming  or  has  be- 
come twenty-one  years  of  age.  So,  every  debt 
is  becoming  due  or  has  become  due;  the  mo- 
ment of  time  which  by  expiring  terminates 
immaturity  renders  the  debt  mature;  there 
is  no  intervening  moment;  immaturity  van- 
ishes and  maturity  appears;  to  demand  pay- 
ment of  the  debt  in  the  first  moment  of  its 
matured  existence,  is  to  demand  payment 
after  it  becomes  due.  Consider  the  first  mo- 
ment as  enduring  all  day,  or  the  first  day 
as  an  ultimate  unit  without  parts  or  frac- 
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that  a  testator  bequeathed  to  his  son  "all 
his  ships  and  shares  of  ships  and  money 
which  at  the  time  of  his  decease  should  be 
due  and  owing  to  him  from  government,  or 
from  any  person  or  persons  whomsoever,"  it 
was  held  that  freight  earned  by  a  ship  under 
a  charter  party  made  after  the  date  of  the 
will  on  a  voyage  not  completed  at  the  time  of 
the  testator's  death,  did  not  pass  to  the 
legatee  as  money  or  a  debt  due  the  testator 
at  the  time  of  his  death. 

An  assignment  providing  for  the  payment 
of  debts,  bonds,  bills  and  sums  of  money  due 
and  to  grow  due,  applies  only  to  claims  then 
in  existence,  whether  due  or  to  grow  due  was 
immaterial.  Brainerd  y.  Dunning,  30  N.  Y. 
211. 

As  Including  Imhatube  Liabiutt. 

In  its  larger  sense  the  word  "due"  is  often 
used  to  cover  liabilities  matured  and  un- 
matured, or  as  importing  an  existing  obliga- 
tion, whether  tlie  time  of  payment  has  arrived 
or  not.  Pope  v.  Matthews,  125  Ga.  341,  64  S. 
E.  152;  McCormick  v.  Dumbarton  Realty  Co. 
156  la.  692,  137  N.  W.  943.  See  also  Adams 
V.  Clarke,  14  Vt.  9. 

So  the  word  due  in  the  Oklahoma,  statute 
(R.  L.  1910,  §  6543)  providing  that  every 
guardian  must  settle  all  accounts  of  the 
ward,  and  demand,  sue  for,  and  receive  all 
"debts  due  to  him,"  has  been  held  to  be  em- 
ployed in  its  broader  signification,  being 
intended  to  cover  liabilities  matured  and  un- 
matured, importing  simply  existing  obliga- 
tions, whether  the  time  for  payment  thereof 
had  arrived  or  not.  Mason  v.  Ackley,  62 
Okla.  1^7,  152  Pac.  846. 

In  Brainerd  v.  Dunning,  30  N.  Y.  211,  it 
was  held  that  an  assignment  providing  for 
the  payment  of  debts,  bonds,  bills  and  sums  of 
money  due  and  to  grow  due,  applied  only  to 
claims  then  in  existence,  whether  due  or  to 
grow  due  was  immaterial. 

And  in  Van  Hook  v.  Falton,  28  Tex.  59, 
wherein  it  appeared  that  an  assignment  pro- 
vided for  the  payment  of  "the  several  and 
respective  debts,  notes,  bonds,  obligations 
and  sums  of  money  due,  or  to  grow  due"  from 
the  assignor  to  the  assignee,  it  was  held  that 
the  words  "due  and  to  grow  due**  were  used 
to  include  all  the  assignor's  subsisting  lia- 
bilities, as  well  those  which  were  already  due 
aa  those  which  had  not  arrived  at  maturity. 

In  People  v.  Vail,  6  Abb.  N.  Cas.  (N.  Y.) 
206,  57  How.  Pr.  81,  the  court  construed  a 
statute  with  respect  to  the  quarterly  report 
by  banks  to  the  state  superintendent  of  banks 
(Laws  1843,  ch.  218,  sec.  3,  as  amended  by 
Laws  1847,  ch.  419;  now  Banking  Law,  §  42; 
McKinney's  Consol.  Laws,  Book  4,  p.  54) 
which  required,  among  other  things,  items 
and  particulars  of  loans  and  accounts  "due 


from  the  directors  of  the  bank,  or  bankin^^ 
association  making  the  report."  It  was  held 
that  the  word  "due"  was  not  used  in  its  nar- 
row sense  so  as  to  require  a  statement  of  only 
such  liabilities  as  had  matured,  but  was  used 
in  its  larger  sense  to  signify  and  cover  lia- 
bilities by  the  directors  to  the  bank,  whether 
matured  or  not. 

In  Hitchings  v.  Central  Electrical  Supply 
Co.  182  App.  Div.  28,  169  N.  Y.  S.  611,  it  ap- 
peared that  in  a  mechanic's  lien  filed  by  the 
plaintiflTs  assignor  on  May  28th,  two  days 
after  the  assignment,  it  was  recited  to  be  for 
a'  certain  sum,  "due  to  the  claimant  on  the 
10th  day  of  May,"  from  the  assignor  "upon 
a  contract  speci^ed  below  for  the  work,  serv- 
ices, and  materials  specified  below."  The  de- 
fense was  that  at  the  time  of  the  assignment 
there  were  in  fact  no  moneys  due  under  the 
contract.  The  contract  was  not  completed  un- 
til August  fourth,  but  the  evidence  showed 
that  it  had  been  substantially  completed  on 
May  tenth,  prior  to  the  delivery  of  the  as- 
signment to  the  assignee.  The  court  held 
that  under  these  facts  it  was  the  intention  of 
the  contractor  to  pass  to  the  assignee  the  title 
to  the  moneys,  although  they  were  not  pay- 
able until  the  certificate  of  the  department 
of  water  supply,  gas,  and  electricity  was  fur- 
nished, which  was  not  done  until  the  fourth 
of  February  following.  Even  if  the  word' 
"due"  must  in  this  case  be  construed  to  mean 
"to  become  due,"  the  intention  of  the  assignor 
appeared  so  clearly  from  the  naming  of  the 
exact  contract  price,  the  court  held,  that  it 
would  effectuate  that  intention  by  so  con- 
struing the  wording  of  the  assignment. 

In  Jasper  Tp.  v.  Sheridan  Tp.  47  la.  183,  it 
appeared  that  on  the  carving  of  the  defend- 
ant  and  another  district  township  out  of  the 
plaintiff  township,  it  was  agreed  by  the 
officers  of  the  three  townships  that  the  plain- 
tiff should  draw  "all  the  fund  due"  and 
divide  it  in  a  certain  manner.  For  two  years 
prior  to  the  division  of  the  old  township  cer- 
tain railroad  land  had  not  been  assessed,  but 
this  was  afterwards  done  and  the  taxes  for 
those  years  were  collected  and  paid  to  the 
defendant  township.  The  plaintiff  township 
claimed  that  under  the  agreement  it  was  en- 
titled to  the  taxes.  In  sustaining  its  con- 
tention, the  court  said:  "It  is  claimed  bv 
the  defendant  that  the  taxes  in  question  were 
not  then  due,  and  so  not  covered  by  the  agree- 
ment. The  question  presented  is  as  to  the 
meaning  of  the  word  due  as  used  by  the  par- 
ties. It  is  claimed  by  the  defendant  that  a 
fund  is  due  when  the  time  arrives  in  which 
payment  is  enforceable.  And  it  must  be 
admitted  that  this  is  the  ordinary  meaning^ 
of  the  word.  But.  while  that  is  so,  there  is 
certainly  another  meaning  somewhat  broader. 
To  determine  what  the  parties  meant  in  this 
case,  we  may  have  reference  to  the  duty  which 
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they  were  attempting  to  discharge.  The  stat- 
ute required  them  to  make  an  equitable  divi- 
sion of  the  assets.  Now  assets  embrace 
claims  not  matured,  as  well  as  claims  ma- 
tured. We  are  not  allowed  to  conclude,  there- 
fore, that  the  parties  used  the  word  due  in 
its  restricted  sense.  .  .  .  Construing  the 
language  used  in  connection  with  the  duty 
which  the  law  imposed  upon  the  parties,  and 
which  they  were  attempting  to  discharge,  we 
are  of  the  opinion  that  they  intended  to  di- 
vide all  the  assets  then  available  and  there- 
after to  become  available  by  reason  of  a  right 
which  had  already  accrued.  The  plaintiff, 
tlieo,  is  entitled  to  recover,  but  the  money 
when  recovered  is  subject  of  course  to  be  ap- 
plied and  distributed  as  provided  by  the  par- 
ties in  their  agreement  above  set  forth/' 

In  Mason  v.  Ackl^,  '52  Okla.  167,  152  Pac. 
846,  it  was  held  that  the  word  "due"  in  the 
Oklahoma  statute  (R.  L.  1910,  §  6543)  pro- 
viding that  every  guardian  must  settle  all  ac- 
counts of  the  ward,  and  demand,  sue  for,  and 
receive  all  "debts  due  to  him,"  was  employed 
in  its  broader  signification,  being  intended  to 
cover  liabilities  matured  and  immatured,  im- 
porting simply  existing  obligations,  whether 
the  time  for  payment  thereof  had  arrived  or 
not. 

In  Braiuerd  v.  Dunning,  30  N.  Y.  211,  it 
was  held  that  an  assignment  providing  for 
the  payment  of  debts,  bonds,  notes,  bills  and 
sums  of  money  due  and  to  grow  due,  evi- 
dently applied  only  to  claims  then  in  exist- 
ence, and  that  whether  they  were  due  or  to 
grow  due  was  immaterial. 

And  in  Van  Hook  v.  Walton,  28  Tex.  59, 
wherein  it  appeared  that  an  assignment  pro- 
vided for  the  payment  of  "the  several  and  re- 
spective debts,  notes,  bonds,  obligations  and 
sums  of  money  due,  or  to  grow  due"  from  the 
assignor  to  the  assignee,  it  was  held  that  the 
words  "due  and  to  grow  due"  were  used  to 
include  all  the  assignor's  subsisting  liabilities, 
as  well  those  which '  were  already  due  as 
•those  which  had  not  arrived  at  maturity. 

In  People  v.  Vail,  6  Abb.  N.  Cas.  (N.  Y.) 
206,  57  How.  Pr.  81,  the  court  construed  a 
statute  with  respect  to  the  quarterly  report 
by  banks  to  the  state  superintendent  qS  banks 
(Laws  1843,  ch.  218,  sec.  3,  as  amended  by 
Laws  1847,  ch.  419,  now  Banking  Law,  §  42; 
McKinney's  Consol.  Laws,  Book  4,  p.  54) 
which  required,  among  other  things,  items 
and  particulars  of  loans  and  accounts  "due 
from  the  directors  of  the  bank  or  banking 
association  making  the  report."  It  was  held 
that  the  word  "due"  was  not  used  in  its  nar- 
row sense  so  as  to  require  a  statement  only 
of  such  liabilities  as  had  matured,  but  was 
used  in  its  larger  sense  to  signify  and  cover 
liabilities  of  the  directors  to  the  bank,  wheth- 
er matured  or  not. 

In  Territory  v.  Hopkins,  9  Okla.  133,  59 
Pac.  976,  in  construing  an  Oklahoma  statute 
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(Act  of  1895,  sec  8)  providing  for  the  re- 
funding of  county  bonds,  which  declares  that 
"whenever  any  bond  shall  become  due,  and 
there  is  not  sufficient  money  in  the  treasury 
to  pay  the  same,  the  proper  officers  may  pro- 
ceed to  issue  bonds  .under  the  provisions  of 
this  act,  and  apply  the  proceeds  of  the  sale 
thereof,  in  payment  of  said  matured  bonds," 
the  court  held  that  a  bond  or  other  obligation 
was  due  or  matured  whenever  the  creditor 
had  the  option  to  declare  the  obligation  due 
and  had  exercised  that  privilege.  And  as  an- 
other statute  (Act  of  1890,  sec  8)  expressly 
provided  that  the  bonds  should  be  redeemable 
at  the  pleasure  of  the  county  at  any  time  after 
the  expiration  of  three  years  from  the  date 
of  their  issue,  the  court  held  that  the  obliga- 
tion hence  became  "due  and  matured"  when 
the  county  by  virtue  of  that  statute  had  the 
right  to  redeem  them.  The  court  held  that 
the  words  "due"  and  "matured"  as  used  in 
the  statute  first  quoted  were  therefore  mani- 
festly used  as  synonymous  words. 

In  Favors  v.  Johnson,  79  Ga.  563,  4  S.  E. 
925,  on  an  issue  as  to  whether  an  account 
for  supplies  having  become  due  on  a  certain 
day,  a  demand  for  payment  made  on  that  day 
in  the  forenoon  was  a  compliance  with  the 
statute,  the  fact  being  that  the  process  to 
enforce  the  lien  was  issued  the  same  day 
but  subsequent  to  the  demand,  the  court  said : 
'The  Code,  §  1991,  though  requiring  a  demand 
to  be  averred  in  the  affidavit,  does  not  fix  the 
time  when  demand  is  to  be  made.  The  time, 
therefore,  is  left  to  be  determined  on  prin- 
ciples of  general  law.  In  several  cases  this 
cour£  has  decided  that  the  affidavit  must 
show  that  a  demand  was  made  after  the  debt 
became  due.  ...  In  none  of  these  cases, 
however,  was  it  needful  to  draw  attention  to 
any  particular  day,  and  consider  whether  it 
lay  within  or  beyond  the  scope  of  the  gen- 
eral expression  ^after  the  debt  became  due.' 
.  .  .  We  think  if  a  debt  is  due,  it  can  be 
truly  said  it  has  become  due;  and  that  if  a 
demand  be  made  whilst  it  is  due,  the  demand 
is  made  after  it  became  due.  Nothing  can  be 
due  which  has  not  become  due;  becoming  is 
before  being,  and  becoming  must  be  finished 
in  order  for  it  to  be  succeeded  by  that  which 
becomes.  Take  the  example  of  becoming 
twenty-one  years  of  age.  Every  person  is  a 
minor  or  an  adult;  there  is  no  intermediate 
stage;  every  person  is  becoming  or  has  be- 
come twenty -one  years  of  age.  So,  every  debt 
is  becoming  due  or  has  become  due;  the  mo- 
ment of  time  which  by  expiring  terminates 
immaturity  renders  the  debt  mature;  there 
is  no  intervening  moment;  immaturity  van- 
ishes and  maturity  appears;  to  demand  pay- 
ment of  the  debt  in  the  first  moment  of  its 
matured  existence,  is  to  demand  payment 
after  it  becomes  due.  Consider  the  first  mo- 
ment as  enduring  all  day,  or  the  first  day 
as  an  ultimate  unit  without  parts  or  frac- 
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tions;  expand  the  moment  into  a  day  or  con- 
tract the  day  into  a  moment;  in  either  way 
make  their  duration  coextensive,  and  merge 
them  into  one  identity,  and  it  must  follow 
that  demand  made  upon  the  first  day  is 
demand  made  'after  th©  debt  became  due.'  It 
is  the  expiration  of  the  preceding  day  which 
renders  the  debt  due,  and  the  demand  must 
be  subsequent  to  that  day,  else  it  would  be 
made  before  the  debt  beoame  due.  When  a 
cliange  of  state,  such  as  that  of  a  debt  from 
immaturity  to  maturity,  results  passively 
from  the  mere  lapse  of  time,  the  channe  is 
consummated  at  the  point  of  temporal  junc- 
tion which  marks  the  terminal  boundary  of 
the  former  state  and  the  initial  boundary  of 
the  latter.  This  point  is  mathematical,  hav- 
ing position  in  time  but  no  duration.  Com- 
pared with  it,  all  time  is  either  anterior  or 
posterior;  and  any  event  requiring  a  produc- 
ing agent  and  actual  time  for  its  production, 
must  transpire  before  or  after.  Hence,  'at 
maturity,'  'when  due,'  'after  due,'  applied  to 
demand  for  payment,  will  each  include  a  de- 
mand made  on  the  day  of  maturity,  thousrh 
the  last  will  comprehend  as  well  a  demand 
made  on  any  subsequent  day,  and  the  other 
two  will  not.  The  most  appropriate  of  all 
days  for  making  a  demand  is  the  one  on  which 
the  debt  matures.  Indeed,  for  some  pur- 
poses, unless  the  demand  is  made  on  that 
precise  day,  it  will  not  suffice.  See  all  the 
works  on  Bills,  Promissory  Notes  and  Nego- 
tiable Instruments.  The  creditor  is  entitled 
to  receive  payment  on  the  day  of  maturity, 
and  his  right  to  receive  it  then  is  coupled 
always  with  his  right,  and  sometimes  with 
his  duty,  to  demand  it  then.  Tliat  the  debtor 
has  the  whole  day  within  which  to  make  pay- 
ment, does  not  render  the, demand  premature, 
so  the  demand  be  made  within  busineps  hours. 
Here  there  is  no  complaint  of  the  hour  but 
of  the  day;  and  the  day  was  not  only  proper, 
but  the  most  proper  of  all  possible  days.  Had 
any  point  been  made  on  the  creditor's  right  to 
sue  out  his  process  on  that  day,  there  misrht 
have  been  force  in  that;  but  no  such  question 
was  raised,  and  we  will  not  discuss  it.  The' 
exception  was  to  the  time  of  the  demand,  not 
to  the  time  of  the  suing  out  process  based  on 
the  demand.'* 

As  Inoludinq  Unascertained  LiABiLrrr. 

In  Carr  v.  Thompson,  67  Mo.  472,  it  ap- 
peared that  a  deed  expressly  reserved  liens  on 
the  land  conveyed  for  all  of  certain  "sums  of 
money  due  from"  the  purchaser  to  the  ven- 
dors. It  was  held  that  the  word  "due"  re- 
ferred to  the  deferred  payments  to  be  made, 
although  they  were  not  technically  due;  that 
it  was  manifestly  used  in  the  sense  of 
"owing,"  and  could,  with  as  m\ich  propriety, 
be  applied  to  an  unascertained  sum  as  one 
which  was  already  ascertained  and  agreed  on. 


In  Bainbridge  v.  Bainbridge,  9  Sim.  16,  2 
Jur.  63,  7  L.  J.  Ch.  4,  59  Eng.  Rep.  (Reprint) 
262,  it  appeared  that  the  will  of  a  testatrix, 
who  was  the  residuary  legatee  of  her  de- 
ceased son,  provided  "If  any  debts  due  me 
at  my  decease,  I  request  my  executors  will 
collect  and  pay  into  the  hands  of  my  chil- 
dren." It  was  held  the  amount  of  the  son's 
residuary  estate,  though  unascertained  at  her 
death  passed  by  the  mother's  will  as  a  debt 
due  her. 

The  word  "due"  in  a  statute  (Municipal 
Act,  46  Vict.  ch.  18,  sec.  366;  now  R.  S.  O. 
1887,  ch.  184,  sec.  364)  providing  that  "the 
taxes  imposed  for  any  year  shall  be  con- 
sidered to  have  been  imposed  and  to  be  due 
on  and  from  the  first  January  of  the  then 
current  yenr,  and  end  (sic)  with  the  Slst 
December  thereof,  unless  otherwise  expressly 
provided  by  the  enactment  or  by-law  under 
which  the  same  are  directed  to  be  levied," 
has  been  held  to  have  no  relation  to  the  time 
of  payment  of  the  taxes,  or  to  their  being  in 
arrear,  referring  the  acts  as  it  does  to*  a 
period  when  they  have  not  even  been  ascer- 
tained.   Goldie  V.  Johns,  16  Ont.  App.  129. 

In  Jones  v.  Adams,  37  Ore.  473,  59  Pac. 
811,  62  Pac.  16,  82  Am.  St.  Rep.  766,  50 
I..R.A.  388,  it  was  stipulated  that  the  one- 
third  of  the  grain  which  was  covered  by  a. 
chattel  mortg^age  was  rental  due  from  the 
mortgagor's  tenant  under  the  lease.  The 
court  held  that,  if  it  were  assumed  that  the 
words  "rental  due,"  as  used  in  the  stipula- 
tion, were  synonymous  with  ''rent  accrued." 
the  mortgagor  would  have  entered  and  taken 
the  quantity  of  wheat  to  which  he  was  en- 
titled, before  it  was  harvested;  but  as  such 
a  method  of  securing  the  proper  method  was 
impracticable  that  the  parties  meant  by  the 
use  of  that  term  the  quantity  which  was  as- 
certained to  be  due  the  mortgagor  after  the 
gi-ain  was  harvested  and  threshed. 

As  Confined  to  Lbgally  Enfosceabi£ 

LlABILnT. 

It  has  been  said  that  money  is  never  due, 
in  any  sense  of  the  word,  unless  the  claim  is 
such  that  the  adverse  party  may  be  compelled 
to  pay  the  same  in  the  future.  McCormick  v. 
Dumbarton  Realty  Co.  156  la.  692,  137  X. 
W.  943. 

The  word  '*due"  in  its  ordinary  sense 
means  "that  which  is  justly  due ;  that  which 
law  or  justice  required  to  be  paid  or  done.** 
Griffith  V.  Speaks,  111  Ky.  149,  63  8.  W.  466. 
See  also  Swanson  v.  Spencer,  177  Mo.  App. 
124,  163  S.  W.  285;  Cornell  v.  Maverick  Loan, 
etc.  Co.  95  Neb.  9,  144  N.  W.  1072. 

A  yew  York  statute  with  respect  to  the 
liability  of  the  stockholders  of  an  insolvent 
bank  provides  that  "except  as  prescribed  in 
the  stock  corporation  law,  the  stockholders 
of  every  such  corporation  shall  be  individually 
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responsible,  equally  and  ratably,  and  not  one 
for  another,  lor  ail  contracts,  debts  and  en- 
gagements of  such  corporation  to  the  extent 
of  the  amount  of  their  stock  therein  at  the 
par  value  thereof,  in  addition  to  the  amount 
invested  in  such  shares."  Laws  1892,  c.  689, 
§  52,  now  Banking  Law,  §  120;  McKinney's 
Conaol.  Laws,  Book  4,  page  131  (the  restric- 
tions of  the  Stock  Corporation  Law,  it  should 
be  noted,  do  not  now  apply.)  The  provision 
excepted  from  the  operation  of  this  statute 
provides  that  "no  stockholder  shall  be  per- 
sonally liable  for  any  debt  of  the  corporation 
not  payable  within  two  years  from  the  time 
it  is  contracted,  nor  unless  an  action  for  its 
collection  shall  be  brought  against  the  cor- 
poration within  two  years  after  the  debt  be- 
comes due."  Stock  Corporation  Law,  §  59; 
McKinney's  Con  sol.  Laws,  Book  58,  page  280. 
In  Barnes  v.  Arnold,  23  Misc.  197,  61  N.  Y. 
S.  1109,  affirmed  169  N.  Y.  611,  62  N.  B. 
1093,  it  was  claimed  thereunder  that  the 
stockholders  of  an  insolvent  bank  were  not 
liable  for  any  debts  existing  by  reason  of 
deposits  in  the  bank  made  in  the  ordinary 
course  of  banking  business,  nor  for  moneys 
deposited  for  which  certificates  of  deposit 
were  furnished  by  the  banks,  for  the  reason 
that  these  claims  were  not'payable  within  the 
time  prescribed  by  the  statute,  inasmuch  aa' 
they  wece  deposits  and  did  not  become  due 
until  demand  made.  The  court  held  that 
while  deposits  in  a  bank  were  not  due  until 
a  demand  and  refusal  had  taken  place,  never- 
theless money  thus  deposited  did  become  due 
the  moment  such  demand  was  made;  and  it 
consequently  lay  within  the  power  of  the  de- 
positor to  perfect  his  right  of  action  at  any 
time  he  might  see  lit  so  to  do.  The  court  held 
further  that  a  debt  was  due  where  it  was 
legally  enforceable,  and  when,  at  the  option 
of  the  creditor,  it  might  be  enforced  within 
the  statutory  limit,  it  might  be  said  to  be  due 
within  that  limit. 

In  the  case  of  In  re  Moss  [1905]  2  K.  B. 
(Eng.)  307,  74  L.  J.  K.  B.  764,  92  L.  T.  N. 
S.  777,  53  W.  R.  658,  it  appeared  that  the 
plaintiff  covenanted  as  surety  for  the  debtor 
to  pay  interest  on  the  principal  sum  borrowed 
"so  long  after"  the  day  fixed  for  payment  "as 
any  principal  money  remains  due  under  these 
presents."  The  question  was  whether,  after 
the  discharge  in  bankruptcy  of  the  debtor 
any  principal  money  did,  in  fact,  remain  due. 
The  court  held,  that,  as  the  money  could  only 
have  been  due  from  the  bankrupt,  and  ex 
liypothesi  he  Itiad  been  discharged  from  all 
liability  to  pay  the  principal  money,  in  its 
opinion,  money  could  only  be  said  to  be  due 
in  a  legal  sense  when  it  could  be  recovered 
in  an  action,  and  that  it  was  impossible  to 
i^ay  that  there  could  be  anything  due  under 
this  security  whwi  no  money  could  be  re- 
covered by  any  legal  process.    As  there  was 


no  principal  money  due,  the  court  held  thai, 
it  followed  that  there  was  no  interest  payablt 

In  the  case  of  Sinclair's  Appeal,  116  Pa. 
St.  316,  9  Atl.  637,  it  appeared  that  in  his 
will,  a  testator  provided  that  "It  is  my  will, 
and  I  do  order,  that  the  balance  due  my  old 
creditors,  whose  claims  were  compromised, 
be  paid  in  full."  It  was  held  that  this  was 
to  be  regarded  as  a  legacy  to  the  testator's 
"old  creditors;"  that  the  compromise  having 
been  fully  executed,  the  testator  was  legally 
discharged  from  all  liability  to  one  who  pre- 
sented a  claim  thereunder,  and  that  as  the 
original  debt  was  merged  in  the  judgment 
and  the  latter  satisfied,  in  a  legal  sense  there 
was  nothing  "due"  such  a  creditor  either  on 
tlie  debt  or  in  interest  as  an  incident  to  the 
debt.  But  the  court  held  that  in  a  less  re- 
stricted and  more  popular  sense,  that  might 
bo  said  to  be  due  which  in  justice  and  pro- 
priety ought  to  be  paid,  and  that  when  the 
testator  directed  that  "the  balance  due  his 
old  creditors  whose  claims  were  compromised" 
should  be  paid,  he  did  not  of  course  mean 
the  balance  which  was  legally  due  them,  for 
that  would  render  the  provision  of  no  effect, 
but  he  meant  that  his  executors  should  pay 
to  them  the  balance  which  was  justly  due 
and  ought  to  be  paid  to  them  respectively,  al- 
though there  was  no  legal  obligation  resting 
on  him  for  the  payment  thereof,  either  debt 
or  interest.  And  the  court  held  that  if  the 
creditors  ought  in  justice  to  receive  the  debt, 
it  was  alike  just  that  they  should  receive  the 
interest,  as  the  latter  was  "due"  in  the  same 
sense  as  the  former.  The  compromise  liaving 
been  of  the  "debt,  interest  and  costs,"  the 
court  stated  that  its  understanding  of  the 
testator's  direction  that  the  **balance  due"  on 
the  "claims"  should  be  paid  "in  full"  to  be 
in  full  of  the  balance  of  the  debt,  interest, 
and  costs. 

In  Griffith  v.  Speaks,  111  Ky.  149,  63  S. 
W.  466,  the  court  construed  a  Kentucky  stat- 
ute (Code  Civ.  Proc.  §  654)  providing  that 
on  a  motion  for  judgment  on  a  bond  on  a  dis- 
tress warrant  (which  Ky.  Stat.  §  2602  makes 
applicable  to  a  bond  on  an  agister's  warrant) 
"the  defendants  may  make  defense  upon  the 
ground  that  the  distress  was  for  rent  not  due 
in  whole  or  in  part,  or  was  otherwise  illegal, 
or  if  the  property  was  levied  upon,  that  it 
was  by  the  statute  exempt  from  the  levy, 
and  may  make  any  defense  by  way  of  set-off 
or  counterclaim  that  is  allowed  by  the  code 
in  actions."  It  was  contended  by  the  de- 
fendants that  they  were  limited  by  this  stat- 
ute to  the  grounds  of  defense  that  the  debt 
for  which  the  agister's  warrant  was  sued 
out  had  not  matured  or  become  due,  or  that  ' 
it  was  levied  on  exempt  property;  that  the 
word  "due"  referred  only  to  the  maturity  of 
the  rent.  But  the  court  said:  "The  word 
*due,'  in  its  ordinary  sense,  means  'that  which 
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is  justly  owed;  that  which  law  or  justice 
required  to  be  paid  or  done.*  If  appellants' 
contention  as  to  the  meaning  of  the  section 
is  correct,  we  would  have  this  result:  If 
A  owed  B  $500  for  rent  maturing  on  the  Ist 
day  of  April,  and  B  should  cause  a  distress 
warrant  to  issue  on  the  31st  of  March,  then 
A  could  defend,  because  it  lacked  one  day 
of  maturing;  but  if  B  on  the  2d  of  April 
should  cause  a  distress  warrant  to  be  issued 
for  $1,000,  instead  of  the  real  sum  due,  $500, 
and  A  should  give  bond  and  discharge  the 
levy,  then  he  could  not  make  defense,  because 
the  debt,  without  reference  to  its  amount 
or  validity,  had  become  due.  In  our  opinion, 
the  discharge  of  the  agister's  lien  by  the 
execution  of  a  bond  under  section  654  did 
not  take  away  from  appellant  any  defense 
which'  he  might  have  asserted  against  the 
debt  for  whidi  the  warrant  was  sued  out. 
The  bond  simply  takes  the  place  of  the  prop- 
erty which  had  been  levied  upon,  and  the 
.  defendant  had  the  right  to  controvert  the 
validity  of  all  or  any  part  of  the  sum  claimed 
by  appellee,  or  to  make  defense  thereto  by 
way  of  set-off  or  counterclaim." 

In  Rockland  v.  Ulmer,  84  Me.  503,  24  Atl. 
949,  an  action  by  a  city  to  recover  taxes  due 
it  under  a  statute  (R.  S.  c.  6,  §  175)  it 
appeared  that  the  assessors  of  taxes  did  not 
make  three  separate  valuations  and  assess- 
ments, one  for  each  tax,  state,  county  and 
municipal,  but  made  only  one  valuation,  and 
then  blending  together  the  several  sums  to 
be  levied  for  state,  county  and  municipal 
purposes,  made  one  assessment  for  the  whole. 
The  defendant  claimed  that  there  was  no 
authority  for  this  blending  of  the  three 
taxes;  that  this  combined  tax,  not  being  all 
for  municipal  purposes,  in  the  language  of 
the  statute,  was  not  "due"  the  city,  and 
hence  was  not  recoverable  by  it.  The  court 
conceded  that   strictlv  the  taxes  assessed  fer 

• 

state  and  county  purposes  did  not  belong  to 
and  were  not  "due"  to  the  city.  Neither 
strictly  did  the  taxes  levied  for  municipal 
purposes  belong  to  the  city,  as,  strictly,  a 
municipality  had  no  absolute  right  in  munic- 
ipal property,  or  municipal  taxes.  Neverthe- 
less, the  tax  was  levied  by  the  stsAe  on  the 
municipality,  and  the  latter  was  in  the  end 
responsible  for  its  payment  in  full.  There- 
fore the  court  held  that,  viewing  the  munic- 
ipality in  the  light  of  an  agent  or  trustee 
of  the  public,  all  the  taxes  to  be  assessed 
and  collected  through  its  agency  might  be 
said  to  be  "due"  to  it  as  such  agent  or 
trustee,  and  that  the  state  and  county  taxes 
assessed  on  the  municipality  were  within  the 
purview  of  the  statute  granting  it  the  remedy 
of  a  right  of  action  against  the  delinquent 
inhabitant  or  property  owner,  in  order  to 
enable  it  to  perform  its  duties  as  such  agent, 
or  trustee. 


In  Smiley  v.  Fry,  100  N.  Y.  262,  3  N.  E. 
186,  it  appeared  that  an  instrument  in  writ- 
ing was  as  follows:  "$4,000.  Office  of  J.  R. 
&  H.  B.  Fry,  134  South  Third  Street,  Phil- 
adelphia, May  21,  1864.  Due  S.  K.  AshUm, 
M,  D.,  Trustee,  Four  Thousand  Dollars,  re- 
turnable on  demand.  It  is  understood  this 
sum  is  especially  deposited  with  us,  and  is 
distinct  from  the  other  transactions  with 
said  Ashton.  J.  R.  &  H.  B.  Fry."  The 
court  held  that  the  word  "due"  did  not  im- 
port an  obligation  or  promise  which  could 
be  enforced  without  a  demand,  for  it  was  ex- 
pressly limited  to  the  time  when  demanded, 
and  that  the  money,  tlierefore,  Was  only  due 
when  demanded.  The  court  held  further  that 
this  portion  of  the  instrument  was  qualified 
by  the  subsequent  provision  that  the  money 
was  "especially  deposited,"  and  that  the 
whole  taken  t<^ether  established  the  special 
deposit  as  a  separate  transaction  which  was 
to  become  due,  or  to  be  paid  when  demanded, 
and  no  sooner.  Hence  it  was  held  that  the 
instrument  was  a  certificate  of  deposit  and 
not  a  promissory  note. 

In  Goddard  y.  Seymour,  30  Conn.  394,  it 
was  said  that  a  claim  that  if  certain  taxes 
were  legally  laid  and  collectable,  still  they 
were  not  due,  inasmuch  as  they  had  not  been 
demanded  by  a  collector  having  a  legal  war- 
rant, was  attempting  to  make  too  nice  a  dis- 
tinction, for  although  a  demand  was  necessary 
before  a  levy  could  be  lawfully  made,  the 
tax  was  due  as  soon  as  it  was  legally  imposed. 

Meaning     of     "Due*'     Canstrued     %cUH 

Other  Words, 

Dub  and  Owing. 

In  Matter  of  Willis,  63  Hun  634  mem.  18 
N.  Y.  S.  412,  44  N.  Y.  St.  Rep.  470,  the  court 
said  that  while  it  may  be  said  that  the 
term  "due  and  owing"  used  in  a  general 
assignment  for  the  benefit  of  creditors,  al- 
though in  the  conjunctive,  may,  and  probably 
does,  in  many  instances,  include  money 
coming  to  creditors,  although  not  yet  payable, 
a  claim  for  rent  made  by  the  landlords  after 
a  voluntary  retaking  of  possession,  under  a 
lease  providing  therefor  in  case  of  nonpay- 
ment  of  rent,  thus  rendering  unliquidated 
and  uncertain  the  amount  of  the  rent  which 
might  accrue,  is  not  a  debt  due  and  owing 
by  the  tenant  to  the  landlords  within  the 
meaning  of  the  assignment. 

In  £llis  v..  Chapman,  165  ^pp.  Div.  79, 
150  N.  Y.  S.  673,  the  court  construed  a  Jfew 
York  statute  (Code  Civ.  Proc.  §  1391)  pro- 
viding that  where  a  judgment  has  been 
recovered,  and  an  execution  issued  thereon 
has  been  returned  wholly  or  partly  unsat- 
isfied, "and  where  any  wages,  debts,  earnings, 
salary,  income  from  trust  funds  or  proflta 
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^re  due  and  owing  to  the  judgment  debtor 
or  shall  thereafter  become  due  and  owing  to 
him,  to  the  amount  of  $12  or  more  per 
week,"  the  judgment  creditor  may  have 
an  execution  against  such  Income.  Under  a 
will  property  was  devised  and  becjueathed  in 
trust  for  the  life  of  a  judgment  debtor,  the 
income  and  profits  thereof  to  be  applied  to 
his  support  and  maintenance,  and  the  sup- 
port and  maintenance  of  any  children  of  his. 
It  was  further  provided  that,  in  case  any 
other  person  should  give,  devise,  and  be- 
<iueath  any  property  in  trust  to  apply  the 
interest  or  income  to  the  support  or  main- 
tenance of  the  judgment  debtor,  then  such 
ioterest  and  income  was  to  be  first  applied 
io  his  support  and  maintenance  and  what- 
«€ver  sum  was  needed  for  his  liberal  support 
and  maintenance  and  the  support  and  main- 
tenance of  any  children  he  might  have,  the 
trustee  was  directed 'to  provide  out  of  the 
rent,  interest,  income  and  profits  of  the  prop- 
erty given  in  trust,  and  in  case  such  rent, 
interest,  income  and  profits  together  with 
the  interest  and  income  of  any  property 
given  or  bequeathed  by  any  other  person  for 
the  judgment  debtor's  support  and  mainte- 
nance should  be  more  than  sufficient  for  his 
liberal  support  and  maintenance,  after  de- 
-ducting  all  necessary  and  proper  charges 
and  expenses,  the  testatrix  gave  the  remain- 
der of  such  rent,  interest,  income  and  profits 
to  those  persons  who  would  be  the  heirs  at 
law  of  a  named  person.  The  court  held  that 
under  that  will,  the  judgment  debtor  himself 
was  not  entitled  to  any  of  the  rents,  income 
or  profits  of  the  estate,  but  the  trustee  was 
"to  receive  the  rents,  income  and  profits  and 
apply  them  to  the  support  of  the  judgment 
debtor,  and  whatever  was  not  needed  for 
his  support  the  trustee  was  directed  to  pay 
over  to  other  persons.  Hence  the  court  held 
that  there  was  certainly  no  income  of  a  trust 
-fund  "due  and  owing*'  to  the  judgment  debtor 
-or  which  under  this  trust  ever  could  become 
*'due  and  owing"  to  him. 

In  Frerich  v.  Abrams,  97  Wash.  460,  166 
Pac.  792,  it  appeared  that  in  a  conveyance 
which  was  expressly  made  subject  to  all 
leases  then  existing  against  the  property, 
it  was  stipulated  that  "all  moneys  due  and 
owing  on  the  aforesaid  properties,  as  rentals 
1>y  reason  of  any  leases  now  existing,"  should 
be  the  property  of  the  grantee.  It  was  held 
that  the  rentals  passing  by  the  deed  were 
only  those  which  were  "due  and  owing"  on 
the  property,  and  that  the  rents  for  the  last 
two  months  of  a  lease  on  record  which  had 
been  paid  at  the  time  of  the  execution  of  the 
lease  were  neither  due  nor  owing. 

A  New  Jersey  statute  (Rev.  Stat.  946, 
see.  6}  enacts  that  no  judgment  shall  be 
-entered  on  a  warrant  of  attorney  to  confess 
such  judgment,  without  the  production  of  an 


affidavit  of  the  plaintifif,  his  attorney  or 
agent,  setting  forth  that  the  debt  or  demand 
for  which  judgment  shall  be  confessed  is 
justly  and  honestly  due  and  owing  to  the 
person  or  persons  to  wliom  the  judgment  is 
confessed.  Thereunder  an  affidavit  which 
stated  that  certain  notes  were  satisfied  to 
the  holder  by  the  deponent,  and  taken  up  by 
him,  and  in  such  manner 'that  the  amount  ^f 
them  became  due  and  owing  to  tlie  deponent, 
was  held  to  be  sufficient  in  Scudder  v.  Scud- 
der,  10  N.  J.  L.  340,  wherein  the  court  said: 
"The  word  'due'  has  more  than  one  significa- 
tion or  is  used  on  different  occasions  to  ex- 
press distinct  ideas.  At  times  it  signifies 
a  simple  indebtedness  without  reference  to 
the  time  of  payment.  Debitum  in  praesenti, 
solvendum  in  futuro.  At  other  times  it 
shows  that  the  day  of  payment  or  render  has 
passed.  In  the  former  sense  it  appears  to 
have  been  used  in  the  statute;  as  it  is  con- 
nected with  a  word  of  the  like  signification 
'due  and  owing;'  and  as  the  face  of  the  bond 
would  serve  to  show  whether  the  day  of 
payment  had  passed;  and  as  it  is  abundantly 
manifest  the  purpose  of  the  legislature  in 
the  clause  referred  to,  was  not  to  delay  the 
entry  of  judgment  until  after  the  day  of 
payment,  for  that  had  been  provided  for 
in  an  antecedent  clause,  but  to  secure  fair- 
ness, honesty  and  good  faith  in  the  trans- 
action. Moreover  the  word  justly  being 
connected  with  the  word  'due'  shows  the 
true  import  of  the  phrase  'justly  due.' "  To 
the  same  efl'ect  see  Hoyt  v.  Hoyt,  16  N.  J,  L. 
138.  See  also  Warwick  v.  Matlack,  7  N.  J. 
L.  165.  And  in  Strong  v.  Gaskill,  63  N.  J. 
K  665,  mem;  59  Atl.  339,  in  the  adopted 
opinion  of  the  lower  court  which  was  quoted 
with  approval  in  Smith  v.  Weaver,  75  N.  J. 
L.  31,  66  Atl.  941,  it  was  said :  "In  prescrib- 
ing what  the  affidavit  shall  contain,  the  act 
soys  that  it  shall  state  the  true  consideration 
of  the  bond.  It  then  adds.  In  a  separate 
clause,  'and  shall  further  set  forth  that  the 
debt  or  demand  for  which  judgment  is  con- 
fessed is  [not  "was"]  justly  and  honestly  due 
and  owing.'  The  first  clause  has  reference  to 
the  validity  of  the  bond;  the  second,  to  the 
legal  propriety  of  the  judgment.  It  treats 
them  as  two  different  things,  leaving  the 
connecting  links  to  be  controlled  by  the  prin- 
ciples ordinarily  applicable  to  these  two  dis- 
tinct subjects  of  adjudication.  The  latter 
requirement  is  not  that  the  original  debt,  or 
'so  much  thereof  as  remains  unpaid,  may  be 
set  forth  and  recovered,  but  that  judgment 
may  be  confessed  for  any  debt  honestly  due 
and  owing  under  said  bond — that  is,  any 
honest  debt  supported  by  the  consideration 
upon  which  the  validity  of  the  bond  itself 
depends.  Reading  the  whole  section  to- 
gether, it  confers  upon  a  party  holding  a 
bond   given    for    a   valid    consideration    the 
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right  to  enter  judgment  for  any  demand 
•which  is  of  such  a  nature  that  it  would 
sustain  an  action  under  the  hond  against  the 
maker  thereof,  provided  such  demand,  at  the 
time  of  the  confession  of  judgment,  is  honest- 
ly due  and  owiiic,'.  .  .  .  Nor  do  the  words 
'justly  and  honestly  due  anj^  owing'  limit  the 
indebtedness  for  which  judgment  can  be  en- 
tered to  such  only  as  present  an  accrued 
right  of  action.  Debts  now  due  and  owing, 
in  the  sense  that  they  are  unpaid  indebted- 
ness, is  what  is  meant,  not  that  a  fixed  day 
of  payment  has  been  reached  and  passed." 
In  Reading  v.  Reading,  24  N.  J.  L.  358,  it 
was  held  that  an  affidavit  which  did  not 
state  that  the  debt  was  "owing"  as  well  as 
due  at  the  time  the  affidavit  was  made,  but 
was  in  all  other  respects  regular,  .was  a 
substantial  compliance  with  the  statute,  and 
not  so  defective  as  to  warrant  the  setting 
aside  of  a  judgment  on  a  bond  and  warrant. 
So,  in  Mulford  v.  Stratton,  41  N.  J.  L.  466, 
it  was  held  that  an  affidavit  in  which  judg- 
ment was  entered  was  sufficient  in  form  in 
stating  that  the  debt  for  which  it  was  con- 
fessed was  justly  and  honestly  due,  instead 
of  "due  and  owing"  in  the  words  of  the 
statute,  where  a  present  indebtedness  was 
shown.  But  in  Blackwell  v.  Rankin,  7  N.  J. 
Eq.  157;  and  Clapp  v.  Ely,  27  N.  J.  L.  555, 
it  was  held  that,  under  the  decisions  on  this 
statute,  the.  affidavit  must  make  out  a  debt 
existing  at  the  time  of  the  confession  of  the 
judgment;  and  if  the  facts  stated  in  the 
affidavit  showed  that  there  was  no  subsist- 
ing debt  due,  or  to  become  due,  the  allegation 
in  the  affidavit  that  the  debt  was  due  and 
owing  amounted  to  nothing. 

Due  and  Payable. 

In  Swanson  v.  Spencer,  177  Mo.  App.  124, 
163  S.  W.  285,  it  appeared  that  a  contract 
for  the  purchase  of  certain  real  estate  provid- 
ed that  the  seller  would  convey  "good  title 
to  the  property,  free  and  clear  of  all  taxes 
and  incumbrances  whatsoever  now  thereupon 
except  all  taxes  not  now  due  and  payable." 
In  construing  the  phrase  "now  due  and  pay- 
able, the  court  held  that  the  word  "due" 
meant  both  owing,  and  payable,  but  was  limit- 
ed by  the  use  of  the  word  "payable,"  and 
hence  that  the  phrase  was  synonymous  with 
"taxes  now  accrued,"  that  was  to  say,  taxes 
for  the  collection  of  which  there  was  a  pres- 
ent right  of  action.  The  court  held,  there- 
fore, that  the  phrase  "now  due  and  payable" 
did  not  impose  on  the  seller  the  duty  of  pay- 
ing a  special  tax  bill  which  on  the  date  of 
the  contract  was  a  lien  on  the  property 
which  the  owner  had  a  present  right  to  dis- 
charge by  payment,  but  which  the  holder  of 
the  tax  bill  had  no  present  right  to  enforce 
and  could  not  enforce  until  the  maturity  of 
the  first  instalment  thereof. 


In  Frost  v.  State,  153  Ala.  654,  45  So.  203, 
the  court  construed  the  following  sections 
of  the  Alabama  constitution  providing  in 
respect  to  poll  taxes:  "To  entitle  a  person 
to  vote  at  any  election  by  the  people  .  .  . 
he  shall  have  paid,  on  or  before  the  first  day 
of  February  next  preceding  the  date  of  the 
election  at  which  he  offers  to  vote,  all  poll 
taxes  due  from  him  for  the  year  nineteen 
hundred  and  one,  and  for  each  subsequent 
year."  (Art.  8,  §  178.)  "The  poll  tax 
mentioned  in  this  article  shall  be  $1.50 
upon  each  male  inhabitant  of  the  state, 
over  the  age  of  twenty-one  years,  and 
under  the  age  of  forty-five  years,  who  would 
not  now  be  exempt  by  law.  .  .  .  Such  poll 
tax  shall  become  due  and  payable  on  the  first 
day  of  October  in  each  year,  -and  become 
delinquent  on  the  first  day  of  the  next  suc- 
ceeding February."  It  was  contended  that, 
under  the  rule  that  a  person  reaches  a  desig- 
nated age  on  the  day  preceding  the  annivers- 
ary of  his  birth,  a  person  who  completed 
his  forty-fifth  year  on  the  first  day  of  October, 
1906,  was  not  under  forty-five  years  of  age 
on  that  day,  and  was  exempt  from  the  pay- 
ment of  the  poll  tax  because  it  "became  due 
and  payable"  on  that  day.  The  court  held, 
however,  that  it  was  manifest  in  view  of 
other  statutes  relating  to  taxation,  that  the 
tax  year  ran  from  October  first  and  ended 
with  September  following  and  hence  that  the 
tax  was  a  liability  on  such  a  person  from 
October  first,  1905,  although  it  was  not  due 
and  payable  before  October  first,  1906.  It 
was  further  held  that  the  words  "due  and 
payable,"  as  used  in  the  constitution,  could 
not  aflfect  the  liability  of  the  poll  to  pay  the 
tax.  Tlieir  only  office  was  to  fix  the  time 
when  the  tax  could  be  paid,  and  it  must  have 
been  paid  on  the  first  of  October,  or  between 
that  date  and  the  first  of  the  following  Feb- 
ruary. 

In  the  case  of  In  re  Ray,  2  Ben.  53,  7  Am. 
L.  Reg.  (N.  S.)  283,  Bankr.  Reg.  Supp.  44, 
I  Nat.  Bankr.  Reg.  203,  6  Int.  Rev.  Rec. 
223,  1  Am.  L.  T.  Rep.  Bankr.  46,  20  Fed. 
Gas.  No.  11,589,  it  was  held  that  the 
language,  debts  "due  and  payable,"  as  used 
in  the  section  of  the  bankruptcy  act  (Act 
of  1867,  §  19,  14  Stat.  529)  providing 
that  "all  debts  due  and  payable  from  the 
bankrupt  at  the  time  of  the  adjudication 
in  bankruptcy"  might  be  proved  against  his 
estate,  was  broad  enough  to  include  all  debts, 
no  matter  how  old,  for  the  recovery  of  which, 
but  for  a  discharge  under  the  act,  the  bank- 
rupt could  be  sued  anywhere  within  the 
territory  where  the  discharge  would  operate; 
and  that  this  provision  did  not  destroy  the 
provability  of  a  debt  because  it  was  barred 
by  the  statute  of  limitations  of  one  state. 
The  court  held  further  that  a  debt,  'to  be 
barred  by  limitation,  so  as  not  to  be  provable 
under  the  bankruptcy  act,  as  not  being  "due 
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and  payable/-  must  be  shown  to  be  so  barred 
throughout  the  limits  of  the  United  States. 

A  complaint  which  averred  ''that  the  notes 
and  mortgage  have  long  since,  by  the  terms 
thereof,  become  due  and  payable/'  is  defective 
in  not  alleging  a  breach  of  the  contract,  and 
that  the  notes  sued  on  still  remained  unpaid, 
since  the  allegation  "due  and  payable"  was 
a  mere  conclusion  of  law.  Hershfield  y. 
Aiken,  3  Mont.  442. 

In  Provident  Mut.  Bldg.-Loan  Assoc.  ▼. 
Davis,  143  Cal.  253,  76  Pac.  1034,  it  appeared 
that,'  in  his  answer,  a  defendant  set  up  as  a 
counterclaim  that  a  certain  sum  was  "now 
due  and  payable"  to  him.  It  was  held  that 
this  was  only  a  conclusion  of  law,  yet,  treated 
as  a  statement  of  fact,  it  amounted  only  to 
a  declaration  that,  at  the  time  of  the  filing  of 
the  answer,  the  amount  was  due  and  payable. 
The  statute  (Code  Civ.  Proc.  §  438)  required 
a  cause  of  action  on  a  counterclaim  to  be  one 
existing  at  tbe  time  the  suit  in  which  it  was 
interposed  was  commenced.  The  court  held 
that  it  could  avail  the  defendant  nothing  to 
charge  the  plaintiff's  liability  as  of  a  period 
two  months  alter  the  complaint  was  filed. 

Due  Datb. 

In  Tyson  ▼.  Reinecke,  25  Cal.  App.  696, 
145  Pac.  153,  it  was  held  that  a  guaranty 
of  the  payment 'of  accounts  "at  due  date** 
bound  the  guarantor  with  respect  to  pay- 
ment at  an  extended  date. 

Due  in  Full. 

In  The  London,  241  Fed.  863,  164  C.  C.  A. 
565,  it  appeared  that  a  bill  of  lading  provid- 
ed in  part  that  "It  is  hereby  expressly  agreed 
that  the  freight  and  primage  (as  per  mar- 
gin), having  been  prepaid  by  the  shippers, 
became  wholly  due,  and  belonged  absolutely 
to  the  steamer,  without  recovery,  upon  the 
receipt  of  the  goods  into  the  custody  of  said 
steamer,  ship  lost  or  not  lost.  10.  .  .  . 
Freight  to  be  paid,  if  payable  by  shippers, 
is  due  in  full  on  signing  of  the  bills  of  lading ; 
if  payable  by  consignees,  on  arrival  of  the 
goods  at  the  port  of  discharge;  settlement  in 
either  case  to  be  made .  in  exchange  for  bill 
of  lading  or  delivery  order.  11.  Also  that 
the  freight  prepaid,  will  not  be  returned, 
goods  lost  or  not  lost."  The  court  said: 
'In  the  present  case  it  is  said  that,  freight 
not  being  dne  until  the  bills  of  lading  were 
signed,  none  can  be  collected,  in  the  absence 
of  proof  that  they  were  signed  before  the 
fire  broke  out  which  caused  their  loss.  The 
obligation  of  the  ship  to  carry,  and  of  the 
shipper  to  pay  for  the  carriage,  accrues  when 
the  goods  are  delivered  to  the  ship.  The  spe- 
cial terms  as  to  how  much  and  how  and  when 
freight  is  to  be  paid  are  fixed  by  the  bill 
of  lading.  It  is  a  matter  of  construction  in 
Ann.  Cn«.  lf)18E. — 50. 


each  case.  In  this  particular  bill  the  in- 
tention that  freight  is  payable,  goods  lost  or 
not  lost,  is  prominent  throughout.  One 
clause  provides  that,  when  paid,  it  is  paid 
as  'wholly  due'  when  the  goods  went  aboard. 
The  important  clause,  however,  is  '  the  one 
making  freight  to  be  prepaid  by  the  shipper 
'due  in  full  on  signing  the  bill  of  lading.' 
Does  the  word  'due'  mean  that  the  obligation 
to  pay  then  first  arises,  and  that  signing  is 
a  condition  precedent  of  the  carrier's  right, 
or  does  it  mean  that  the  freight  previously 
due  is  then  payable?  The  carrier  makes  the 
former  contention.  The  parties  cannot  have 
intended  to  make  the  obligation  to  pay  de- 
pend upon  the  mere  act  of  signing.  It  must 
then  and  tliere  be  communicated  to  the 
shipper.  If  'due'  is  to  be  understood  as  being 
then  first  due,  the  bill  of  lading  must  be 
tendered  to  the  shipper  when  it  is  signed. 
It  cannot  be  so  tendered  after  the  goods  are 
lost  because  then  no  freight  is  payable.  Up- 
on this  construction  it  follows  that  in  tliis 
case  no  freight  was  due,  because  when  the 
bill  of  lading  was  tendered  tlie  goods  were 
involved  in  the  fire  which  caused  their  total 
destruction,  and  the  libel  should  have  been 
dismissed.  If,  on  the  other  hand,  'due  in 
full'  means  payable  in  full  of  a  previously 
existing  obligation,  then  it  makes  no  dif- 
ference whether  the  bill  of  lading  is  signed 
before  or  after  the  goods  are  lost.  This  is 
consistent  with  the  primary  intention,  tliat 
runs  through  the  whole  bill  of  lading,  that 
all  risk  of  loss  of  the  ship  and  goods  is  on 
the  shipper,  and  with  the  clause  that  prepaid 
freight  was  wholly  due,  and  belonged  to  the 
steamer  upon  receipt  of  the  goods,  ship  lost 
or  not  lost.  We  so  construe  this  bill  of  lad- 
ing." 

And  Dus. 

Where  the  answer  of  a  garnishee  stated 
that  it  "had  in  its  possession  belonging  to 
and  due  defendant"  a  certain  sum,  it  was 
held  that  the  words  "and  due''  did  not  mean 
anything  definite  or  qualify  in  the  least  the 
expressive  language  "belonging  to,"  but  might 
be  considered  at  most  as  a  tautological  ex- 
pression. Heffner  ▼.  Rice,  129  Mo.  App.  667, 
308  S.  W.  690. 

• 

Balance  Dub. 

Under  a  Wiaoonevn  statute  (Stat.  1898, 
sec.  3572)  limiting  the  jurisdiction  of  jus- 
tices of  the  peace  to  actions  wherein  "the 
debt  or  balance  due  or  damages  claimed" 
should  not  exceed  $200,  it  has  been  held  that 
the  words  "balance  due"  must  receive  their 
common  parlance  signification,  namely,  as 
meaning  the  remainder  after  deducting  prop- 
er credits.  Prairie  Grove  Cheese  Mfg.  Co.  v. 
Luder,  115  Wis.  20,  89  N.  W.  138,  90  N.  W. 
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1085,  overruling  in  this  respect,  Barker  v. 
Bcixter,  1  Pin.  (Wis.)  407,  wherein  it  was 
held  that  the  technical  definition  was  to  be 
given  the  language — that  was,  hahmce  due 
was  what  was  found  due  by  the  creditor  and 
debtor  after  a  settlement  of  their  accounts 
stated,   and  acknowledged  to  be  such. 

Become  Due. 

In  Thomas  v.  Gibbons,  61  la.  50,  15  N.  W. 
593,  in  Construing  a  statute  (Code,  §  2975) 
providing  that  the  garnishee  was  required 
not  to  pay  any  debt  due  or  to  become  due, 
it  was  held  that  a  debt  which  was  not  in  ex- 
istence at  tlie  time  of  the  garnishment  could 
not  be  said  to  be  a  debt  w^hich  was  ^'to  become 
due."  The  court  further  held  that  the 
words  "to  become  due"  were  set  over  against 
the  word  "due,"  and  like  it  were  used  to  de- 
scribe the  word  debt,  which  must  have  meant 
a  subsisting  debt,  and  hence  the  garnishee 
was  not  chargeable  with  wages  earned  after 
the  garnishment. 

In  Kellogg  v.  Barber,  14  Barb.  (N.  Y.) 
11,  it  appeared  that  the  abject  of  an  as- 
signment was  expressed  therein  as"  follows : 
"For  the  payment  of  my  indebtedness  to 
them  due  and  to  become  due,  and  to  account 
to  me  for  any  overplus  there  may  be  over 
paying  such  indebtedness  to  them."  At  the 
time  of  the  assignment,  the  assignor  owed 
the  assignees  a  large  amount  on  account, 
and  the  latter  were  indorsers  on  a  note  of 
the  former,  not  then  due,  but  which  they 
subsequently  paid.  The  assignees  were  also 
indorsers  on  it.  The  referee  held  that  the 
check  was  a  portion  of  the  indebtedness  from 
the  assignor  to  the  assignees,  but  that  the 
note  was  not  an  indebtedness  due  or  to  be- 
come due  to  the  latter,  but  was,  at  the  time 
of  the  execution  of  the  assignment,  a  mere 
contingent  liability,  and  not  provided  for 
thereby.  But  the  court  said:  "It  would  cer- 
tainly have  been  a  more  definite  and  more 
usual  mode  of  expression,  in  the  assign- 
ment, to  have  called  the  $500  note  a  con- 
tingent liability,  instead  of  an  indebtedness 
to  become  due.  Such  is  the  expression 
employed  in  the  code  (sec  383)  which  au- 
thorizes the  taking  of  a  judgment  by  con- 
fession as  security,  'either  for  money  due  or 
to  become  due,  or  to  secure  any  person 
against  contingent  liability  on  behalf  of  the 
defendant.*  Yet  it  would  be  no  very  broad 
interpretation  of  the  language,  unexplained, 
to  say  that  'an  indebtedness  to  become  due' 
would  include  an  indebtedness  to  arise  on 
the  payment  by  the  assignee  of  a  note  on 
which  he  was  then  contingently  liable  as 
indorser.  And  if,  in  addition  to  the  con- 
tingent liability,  it  appeared  that  the  in- 
dorser had  assumed  to  pay,  or  that  the  par- 
ties  expected  he  would  pay  the  note  when 


due,  it  might  certainly,  with  gi-eat  proprie- 
ty,  be   treated  as  an   existing   indebtedness 
not  yet  due.     It  was  of  course  necessary  to 
resort  to  parol  evidence  to  prove  what   in- 
debtedness, due  or  to  become  due,  actually 
existed.    In  this  case  the  account,  the  dieck 
and  the   note,   with   the   attending   circum- 
stances,   were    shown,    and    it    was    clearly 
proved  that  the  assignment  was  made   for 
the  purpose  of  securing  the  payment  of  the 
account  and  the  $500  note.     Although  parol 
evidence  could  not  be  received   to  vary   or 
extend  the  written  language  of  the  assign- 
ment;  yet  this  evidence  was  proper  as  tend- 
ing  to   show   that   Kellogg   &    Go.   had  *a8- 
sumed  the  payment  of  the  $500  note,   and 
that  there  was  something  more  than  a  mere 
contingent  liability.     ...    At  the  time  of 
the  assignment  the  days  of  grace  had  begun 
to  run,  and  its  payment  was  not  provided 
for,  nor  expected  to  be  made  by  Swart.    The 
urgent  necessity  for  providing  for  the  pay- 
ment of  the  note  no  doubt  prompted  or  has- 
tened the  assignment.     It  was  executed  with 
an  implied  if  not  an  express  agreement  that 
Kellogg  &  Co.  should  pay  the  note,  inasmuch 
as  it  was  expressly  agreed  they  should  secure 
themselves  for  such  payment,  out  of  the  pro- 
ceeds of  the  demands  then  placed  in  their 
hands  by  Swart.     Under  such  circumstances, 
the  parties,  I  think,  had  a  -right  to  call  it 
an  indebtedness  to  become  due.     Their  well- 
established  intention  certainly  ought  not  to 
be  defeated,  unless  the  law  imperatively  de- 
mands it,  when  it  appears  that  the  transac- 
tion was  made  in  good  faith  and  with   no 
design  to  defraud  others.     I  think  the  note 
thus  provided  for  was,  to  say  the  least,  an 
much   an  indebtedness  as  the  check,  which 
was  held  and  owned  by  the  Commercial  Bank, 
when  it  had  been  passed  to  the  credit  of 
Kellogg  &  Co.,  and  was  not  dishcmored,  and 
not  due,  at  the  time  of  the  assignment." 

In  Read  v.  Worthington,  9  Bosw.  (N.  Y.) 
617,  it  appeared  that  an  assignment  recited 
that  the  assignors  had  become  ''insolvent  and 
unable  to  pay  their  debts  and  were  desirous 
of  dividing  their  property  equitably  among 
their  creditors"  and  provided  that  the  as- 
signees were  to  pay  to  persons  named  in  an 
annexed  schedule  "the  sums  of  money  which 
are,  or  may  become,  due  them  from  the  as- 
signors," and  lastly,  to  pay  all  the  rest  of  the 
creditors  of  the  firm  what  might  become  due 
to  them.  In  passing  on  the  validity  of  the  as- 
signment, Robertson,  J.,  said:  "It  eould 
hardly  be  intended  by  the  words,  'may  be- 
come due,'  the  assignors  intended  to  exclude 
claims  already  due.  One  of  the  meanings  of 
'become'  is  'be,'  and  it  certainly  seems  to  be 
used  in  that  sense  here;  it  is  used  twice  be- 
fore, and  must  once,  at  least,  have  lieen  there 
employed  in  that  sense.  By  the  first  direc- 
tion  the   assignees  are   directed   to   pay   to 
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creditors  named  in  the  schedule  to  the  as- 
signment, whose  debts  are  due,  so  much  as 
may  *become  due;'  this  would  involve  a  con- 
tradiction  and  absurdity  if  'became'  implied 
anything  more  than  'be.'  But  in  the  first 
part,  by  using  both  'are/  and  'may  become 
due/  the  assignors  meant  both  those  past 
due,  and  existing  liabilities  to  become  due. 
Lexicographers  make  'due'  and  'payable'  con- 
vertible terms  (see  Worcester's  Diet.),  and 
so  they  are  held  to  be,  legally.  (Allen  v.  Pat- 
.terson,  7  N.  Y.  476.)  It  is  difficult,  in  a  sin- 
gle word,  to  express  present  liabilities,  pay- 
Able  hereafter;  but  'due,'  and  'to  become  due,' 
liave,  by  long  usage,  come  to  mean  liabilities 
past  due  and  hereafter  to  grow  due.  Besides 
this^  no  time  is  fixed  in  the  instrument  for 
the  purchase  of  the  claims;  and  in  such  case 
it  is  to  be  understood  as  speaking  as  of  its 
date;  and  'debts'  must  mean  debts  at  its 
date,  which  were  to  become  due  afterwards. 
The  assignment,  therefore,  is  not  fraudulent 
and  void  on  this  ground.  It  is,  however, 
suggested  that,  even  if  the  preferred  cred- 
itors "were  not  at  liberty  to  buy  up  claims 
to  secure  such  preference,  the  assignment  is 
void  for  securing  debts  not  yet  due.  I  have 
had  occasion  heretofore  to  examine  this 
question  in  other  cases,  and,  after  full  reflec- 
tion, can  find  nothing  to  justify  overthrowing 
the  settled  practice  in  those  cases."  Bosworth, 
Oh.  J.,  said:  "The  object  of  the  assignment, 
as  declared  by  its  recitals,  is  a  division  of 
the  property  of  the  assignors  among  their 
creditors  equitably.  The  persons  provided  for 
by  schedule  A  are  only  those:  and  the  pro- 
vision preferring  those  named  in  it,  includes 
only  those  who  were  creditors  when  the  as- 
signment was  made,  and  they  are  preferred 
only  in  respect  to  debts  then  owing  to  them, 
or  in  respect  to  liabilities  which  they  had 
theretofore  assumed  for  the  assignors.  The 
words  'or  may  become  due,'  when  applied 
to  actual  debts  then  owing  to  any  of  those 
persons,  mean  debts  which  shall  become  pay- 
able thereafter;  and,  when  applied  to  per- 
sons then  under  a  contingent  liability  for 
the  assignor,  mean,  sums  of  money  which 
shall  thereafter  become  payable  to  them  by 
reason  of  such  contingent  liabilities.  .  .  . 
Due  sometimes  means  payable." 

Where  it  appeared  that  the  condition  of 
a  recognizance  entered  into  before  a  jus- 
tice of  the  peace  to  prosecute  an  appeal 
from  his  judgment  in  a  case,  bound  the  con- 
nusors  to  prosecute  their  appeal  and  "to 
pay  all  rent  due  and  to  become  due,"  the 
court  held  that  the  recognizance  was,  while 
not  in  the  exact  words  of  the  statute  (Gen. 
Stat.  c.  137)  substantially  in  conformity  to 
its  meaning;  and  that  the  expression  "-rent 
to  become  due,"  as  used  in  the  condition, 
could  only  be  understood  to  mean  "interven- 


ing rent."     Martin  v.  Campbell,   120  Mass. 
126. 

See  the  Wisconsin  cases  cited  supra,  p.  773, 
in  subdivision  Meaning  of  "Due**  Construed 
Alone — Aa    Including    Contingent    Liability. 

Claims  Due. 

In  Wyman  v.  Kimberly-Clark  Co.  93  Wis. 
664,  87  N,  W.  932,  it  was  held  that  the 
phrase  "all  claims  due,"  as  used  in  the  act 
and  in  its  title  relating  to  the  enforcement 
of  "all  claims  due  from  policyholders  within 
this  state  for  premiums  or  assessment," 
where  an  insurance  company  had  been  de- 
clared insolvent,  and  where  a  receiver  had 
been  appointed  (Laws  1893,  ch.  293),  was 
used  in  the  sense  of  all  claims  existing  or 
owing,  and  not  in  the  more  restricted  bense 
of  claims  matured  so  as  to  have  becohie  the 
subject  of  an  action.  It  was  further  said 
that  as  applied  to  premium  notes,  the  phrase 
"claims  due"  imported  existing  obligations 
or  indebtedness,  without  reference  to  whether 
an  assessment  had  been  made  or  notified,  or 
not,  as  the  evident  policy  and  purpose  of 
the  act  forbade  that  its  efi'ect  should  be 
restricted  to  claims  already  payable,  as  dis- 
tinguish')d  from  claims  owing  which  the 
claimant  could  presently  render  payable. 

The  fifth  section  of  the  ConnectioiU  insol- 
vent act  (Gen.  Stat.  tit.  18,  ch.  11,  part  2, 
p.  379)  provides  that  "when  a  writ  of  at- 
tachment shall  have  been  issued  upon  a  claim 
founded  on  contract  of  $100  or  more,  upon 
which  writ  shall  have  been  indorsed  the 
affidavit  of  the  plaintiff  or  his  attorney  that 
he  believes  such  claim  to  be  justly  due,  if 
the  officer  serving  the  same,  after  making 
demand  of  all  such  debtors'  as  are  found  with- 
in his  precincts,  cannot  find  sufficient  prop- 
erty to  satisfy  said  attachment,  and  shall 
have  made  a  sworn  return  upon  such  writ  to 
that  effect,  the  plaintiff  may  petition  the 
court  of  probate  hereinafter  designated  for 
the  appointment  of  a  trustee  to'  take  posscti- 
sion  of  the  property  of  such  defendant  for 
the  benefit  of  his  creditors."  The  sixth  sec- 
tion provides  that  "if  any  person  shall  hold 
a  claim  against  another  founded  on  contract, 
amounting  to  $100  or  more,  which  is  not 
due.  and  which  will  not  become  due  in  sea- 
son for  him  to  avail  himself  of  the  provi- 
sions of  the  preceding  section,  .  .  .  such 
creditor  may  bring  his  petition  to  the  court 
of  probate,  etc."  The  seventh  section  pro- 
vides that  "any  creditor  residing  in  this 
state,  who  may  have  a  claim  amounting  to 
$100  against  a  nonresident  debtor  owning 
property  within  this  state,  may  bring  his 
petition  to  the  court  of  probate  of  the  dis- 
trict within  which  such  property  or  a  part 
of  it  is  found,  showing  to  the  satisfaction 
of  said  court  that  said  claim  is  justly  due. 
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that  any  person  claiming  title  or  interest  in 
attached  property  may  be  allowed  to  dispute 
the  validity  and  effect  of  the  prior  attach- 
ment, on  the  ground  that  the  sum  demanded 
in  the  first  suit  was  not  justly  due,  or  that 
it  was  not  payable,  when  the  action  was 
commenced.  A  subsequent  section  (86) 
enacts  that  if  it  appears  that  the  sum  de- 
manded in  the  suit  is  not  justly  due,  the 
court  shall  order  the  attachment  made  there- 
in to  be  dissolved.  It  appeared  that  the 
defendant  made  out  and  signed,  without  the 
knowledge  o|  the  payees,  a  note,  the  con- 
sideration for  which  was  a  note  signed  by 
the  plaintiff  payees  as  sureties  which  was 
then  payable,  and  caused  an  attachment  to 
be  made  thereon,  which  was  subsequently 
assented  to  and  ratified  by  the  plaintiffs, 
but  not  until  after  attachment  had  been 
made  by  subsequent  attaching  creditors. 
The  court  held  that  this  note  did  not  consti- 
tute a  debt  justly  due  to  the  plaintiffs  at 
the  time  of  the  attachment,  nor  until  assent- 
ed to  by  them,  and  as  this  was  not  done 
until  after  the  secured  attachment,  the  just 
attachment  should  be  vacated. 

In  Cassatt  v.  Vogel,  12  Mo.  App.  323, 
affirmed  94  Mo.  646,  8  S.  W.  169,  the  court 
construed  a  Missouri  statute  (R.  S.  §  196) 
providing  that  "the  court  shall  not  allow  any 
demand  against  an  estate  when  the  estate  is 
indebted  to  said  claimant,  after  allowing  all 
just  credits  and  offsets,  unless  the  claimant 
make  oath  in  open  court,  or  file  an  affidavit 
with  such  claim,  stating  to  the  best  of  his 
knowledge  and  belief,  that  he  has  given  credit 
to  the  estate  for  all  payments  and  offsets  to 
which  it  is  entitled,  and  that  the  balance 
claimed  is  justly  due."  The  court  said:  "The 
words  'justly  due'  do  not  necessarily  mean 
justly  due  and  presently  payable;  they  mean 
that  it  is  a  just  indebtedness.  But  it  may 
be  this,  and  yet  it  may  be  debitum  in 
praesenti,  solvendum  in  futuro.  The  words 
'justly  due,'  as  there  used,  refer  to  the 
validity  of  the  claim,  not  to  the  time  of  its 
payment." 

Under  a  Af<i8sachusett8  statute  (Gen.  Ste. 
c.  123,  §§  67-71)  where  personal  property 
in  the  possession  of  the  defendant  mort- 
gagor is  attached,  the  mortgagee  is  sum- 
nioned  as  trustee;  the  validity  of  the  mort- 
gage is  tried  by  the  jury;  and  the  sum  justly 
due  is  ascertained  by  the  court.  In  Rogers 
V.  Abbott.  128  Mass.  102,  it  was  held  that 
the  sum  justly  due  is  that  sum  which  will 
fully  secure  tho  niorteajrco  against  all  the 
contingent  future  liabilities  covered  by  the 
mortgage. 

The  statement  in  an  affidavit  attached  to 
a  claim  against  the  estate  of  a  decedent 
that  the  balance  shown  "is  now  justly  due 
nnd  owing,"  has  been  held  to  be  but  another 
mode  of  saying  as  required  by  the  statute 


(Elliott's  Supp.  §  385)  that  it  "is  justly- 
due  and  wholly  unpaid."  Taggart  v.  Tev- 
anny,  1  Ind.  App.  339,  27  N.  E.  511. 
See  also  the  cases  of  Ames  v.  Ames,  12S 
Mass.  277,  and  Converse  v.  Nichols,  202  Mass. 
270,  89  N,  £.  135,  which  are  set  out  at  length, 
supra,  p.  774,  in  subdivision  Meaning  of 
"Diie**  Construed  Alon^ — As  Including  Con- 
tingent  LiaAUiiy. 

Leoaixt  Bite. 

In  Barke  v.  Early,  72  la.  273,  33  N.  W- 
677,  a  suit  to  set  aside  tax  deeds  and  to 
redeem  the  land,  the  plaintiff  offered  to  pay 
to  the  defendant  purchaser  the  amount  of 
all  taxes  paid  by  him  which  might  be  found 
"legally  due"  from  the  plaintiff  to  the  de- 
fendant as  a  condition  on  which  he  sought 
relief.  It  was  held  that  the  offer  to  pay  all 
debts  "legally  due"  applied  to  a  portion  of 
the  taxes  the  remedy  for  which  was  barred 
by  the  statute  of  limitations. 

Within  the  section  of  the  bankruptcy  act 
directing  that  the  court  shall  order  the 
trustee  to  pay  all  taxes  legally  due  and 
owing  (§  64,  1  Fed.  Stat.  Ann.  2d  ed. 
1076),  a  tax  assessed  prior  to,  but  not  pay- 
able or  collectable  until  after  the  adjudica- 
tion in  bankruptcy,  becomes  "legally  due 
and  owing"  on  the  date  of  its  assessment. 
State  v.  Anderson,  203  U.  S.  483,  27  S.  Ct. 
137,  51  U.  S.  (L.  ed.)  284,  reversing  137 
Fed.  858,  70  C.  C.  A.  388;  In  re  Flynn,  134 
Fed.  145. 

And  under  that  statute,  taxes  in  a  bank- 
rupt's property  are  legally  due  and  owin^ 
by  the  bankrupt,  although  a  suit  will  not  lie 
for  their  collection  against  the  owner  and 
though  the  land  has  been  sold  for  taxes. 
Hecox  V.  Teller  County,  198  Fed.  634,  117 
\jm  \jm  A.  338. 

Money  Due. 

A  federal  statute  (R.  S.  U.  S.  §  4747,  7 
Fed.  Stat.  Ann.  2d  ed.  1041)  provides  that 
''no  sum  of  money  due  or  to  become  due  to 
any  pensioner  shall  be  liable  to  attachment, 
levy  or  seizure,  by  or  under  any  legal  or 
equitable  process  whatever,  whether  the 
same  remains  with  the  pension  office,  or  any 
officer  or  agent  thereof,  or  is  in  the  course 
of  transmission  to  the  pensioner  entitled 
thereto,  but  shall  inure  wholly  to  the  bene- 
fit  of  the  pensioner."  Under  that  act  it  has 
been  held  that  alter  its  receipt  by  the  pen- 
sioner, a  pension  is  neither  "money  due  or 
to  become  due,"  and  is  liable  to  the  claims 
of  creditors.  Mcintosh  v.  Aubrey,  185  U. 
S.  122,  22  S;  Ct.  561,  46  U.  S.  (L.  ed.) 
834;  Cranz  v.  White,  27  Kan.  319;  Beecher 
V.  Barber,  6  Dem.  Burr.  129,  20  N.  Y.  St. 
Rep.  136;  Rozelle  v.  Rhodes,  116  Pa.  St. 
129,  9  Atl.  160.  2  Am.  St.  Rep.  691;  In  re 
Ferguson,  140  Wis.  583,  17  Ann.  Cas.  1189, 
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123  N.  W.  123.  Compare  FolBchow  v.  Wer- 
ner, 51  Wis.  86,  7  N.  W.  911.  And  this  ia 
true  though  the  money  is  deposited  in  the 
hands  of  a  bailee  by  the  pensioner,  for  safe 
keeping.  Rozelle  v.  Rhodes,  116  Pa.  St.  129, 
9  Atl.  160,  2  Am.  St.  Rep.  591. 

The  purpose  of  Congress  was  not  that  pen- 
sion money  should  be  exempt  from  attach- 
ment in  all  of  Its  situations  and  transmuta- 
tions, but  that  it  was  to  be  exempt  in  one 
situation,  to  wit,  when  ''due  or  to  become 
due."  Mcintosh  ▼.  Aubrey,  185  U.  S.  122, 
22  S.  Ct.  561,  46  U.  S.   (L.  ed.)   834. 

Under  an  Iowa  statute  (Code  321,  par.  3) 
an  attorney  has  a  lien  for  a  general  bal- 
ance due"  on  "money  due  his  client  in  the 
hands  of  an  adverse  party,  or  attorney  of 
such  party,  in  an  action  or  proceeding  in 
which  the  attorney  claiming  the  lien  was 
employed."  Thereunder,  in  McCormick  v. 
Dumbarton  Realty  Co.  156  la.  692,  137  N.  W. 
043,  the  court  held  that  under  the  general 
rule  that  money  was  never  due,  in  any  seij^e 
of  the  word,  unless  the  claim  was  such  that 
the  adverse  party  might  be  compelled  to  pay 
the  same  in  the  future,  there  was  no  "money 
due"  the  plaintifTs  clients,  within  the  mean- 
ing of  the  statute.  The  court  held  that  if  it 
were  conceded  for  the  purpose  of  the  case, 
that  the  statute  under  consideration  should 
be  so  construed  as  to  give  an  attorney  a 
lien  on  all  the  money  in  the  liands  of  the 
adverse  party,  which  could  be  absolutely 
payable  in  the  future,  no  lien  could  be 
established,  because,  under  the  occupying 
claimants  statute  (Code  §§  2965,  2966)  any 
claim  that  might  finally  be  established  was 
not  absolutely  payable  in  money.  There 
were  three  ways  by  which  the  claim  might 
be  satisfied,  and  the  first  of  such  ways  was 
purely  optional  with  the  adverse  party.  He 
might  pay  the  value  of  the  improvements 
and  take  the  property,  but  this  he  was  not 
bound  to  do;  he  might  refuse  to  pay  such 
sum  and  let  the  other  party  take  his  inter- 
est in  the  property;  or  the  parties  might 
become  tenants  in  common  of  the  real  estate, 
including  the  improvements,  but  the  court 
had  no  authority,  under  the  statute,  to  ren- 
der a  personal  judgment  against  the  owner 
of  the  land;  nor  was  there  authority  to 
order  the  land  sold  under  special  execution 
to  satisfy  the  claim. 

Nothing  Dub. 

In  Mason  v.  Mason,  67  Me.  646,  it  was 
held  that  the  words  "nothing  due"  in  the 
statute  (R.  S.  c.  90,  §  9)  providing  that  if 
it  appears  that  nothing  is  due  on  a  mort- 
gage judgment  shall  be  for  the  defendant, 
do  not  mean  nothing  payable  merely.  They 
were  intended  for  a  case  where  a  mortgage 
liad   been   fully   satisfied  or  paid,  and  that 


defense  was  made  out  when  it  appeared  that 
nothing  was  due  or  was  ever  to  be  due. 

Wliere  a  cause  and  all  matter  in  differ- 
ence were  referred  \o  an  arbitrator,  and  he 
made  his  award,  "that  there  is  nothing  due 
to  the  plaintiff,"  it  was  held  that  this  must 
be  taken  to  mean  that  the  plaintiff  was  not 
entitled  to  recover  in  the  action.  Dick  ins 
V.  Jarvis,  8  Dowl.  &  R.  288,  6  B.  &  C.  528, 
12  E.  C.  L.  303. 

Remaining  Due. 

A  debt  "remaining  due  from  the  estate" 
within  the  meaning  of  the  statute  (R,  S. 
c.  137,  §  8)  authorizing  the  appointment  of 
an  administrator  de  bonis  non  in  certain 
cases,  is  a  debt  which  is  enforceable  in  sucli 
a  way  that  the  estate  may  be  legally  liable 
to  pay  it,  and  accordingly  a  liability  on  a 
bond  to  discharge  certain  real  estate  for  a 
mechanics'  lien  which  is  barred  by  the 
special  statute  of  limitations  is  not  a  debt 
thereunder.  In  re  Hubbard,  185  Mass.  22, 
69  N.  E.  349. 

In  Hendleman  v.  Kahan,  50  Wash.  247, 
97  Pac.  109,  an  action  for  the  recovery  of 
money  alleged  to  have  been  loaned,  the 
answer  aftirmatively  alleged  "that  the  room 
and  board  so  furnished  by  defendants  to 
plaintiff  was  furnished  at  plaintiff's  request, 
and  was  of  the  reasonable  value  of  $30  per 
month,  making  the  value  thereof  the  sum 
of  $345,  that  plaintiff  has  paid  thereon  the 
sum  of  $8,  and  that  the  balance  of  $337  re- 
mains due  defendants."  The  court  held  that 
this  was  a  positive  averment  that  the  board 
account  "remains  due,"  which  was  the  equiva- 
lent of  saying  that  it  was  unpaid. 

Still  Due. 

A  Cclwado  statute  (Rev.  St.  1908, 
§  518)  preserves  a  chattel  mortgage  lien 
for  thirty  days  after  maturity  without  tak- 
ing possession.  A  section  subsequently  en- 
acted (§  520)  provides  that  the  lien  of  any 
recorded  chattel  mortgage  given  to  secure 
the  payment  of  any  indebtedness  may,  at 
any  time  within  thirty  days  after  the  ma- 
turity of  the  last  instalment  of  the  indebt- 
edness secured  thereby,  be  extended  for  the 
unpaid  portion  of  the  indebtedness  by  the 
filing  of  a  sworn  statement  showing  among 
other  things  that  the  debt  "is  still  due  the 
mortgagee  or  his  assignee"  and  that  the 
mortgagee  or  his  assignee  consents  to  the  ex- 
tension. In  Ferris  v.  Chambers,  51  Colo. 
368,  117  Pac.  994,  the  court  held  that  the  re- 
quirement of  the  statute  that  the  statement 
should  show  that  the  unpaid  portion  of  the 
indebtedness  was  still  due  the  mortgagee  or 
his  assignee  referred  to  a  time  subsequent 
to  the  maturity  of  the  debt,  using  the  word 
"due"  in  the  sense  that  the  debt  was  justly 
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subsisting  or  outstanding,  and  that  the 
words  "still  due"  referred  to  a  time  subse- 
quent to  a  time  when  the  debt  was  known  or 
taken  to  be  due,  as  before  maturity  a  debt 
was  taken  to  be  due  to  the  mortgagee  or  his 
assignee,  so  that  it  was  only  after  maturity 
that  the  ^Juestion  whether  it  was  "still  due" 
would  arise. 

An  averment  in  a  petition  which  did  not 
state  the  time  of  the  maturity  of  the  note 
sued  on,  that  a  balance  on  the  note  was 
"still  due"  at  the  time  of  the  filing  of  the 
petition  has  been  held  to  be  equivalent  to 
saying  directly  that  it  was  then  due  and 
impliedly  that  it  had  previously  fallen  due. 
Pennington  v.  Schwartz,  70  Tex.  211,  8  S. 
W.  32. 

Sum  Due. 

In  Looney  v.  Hughes,  26  N.  Y.  514,  there 
was  involved  section  13  of  a  Neio  Ycyrk  stat- 
ute (1  R.  S.  400)  concerning  the  manner  in 
which  taxes  are  to  be  collected  and  the 
duties  of  the  collector,  providing  that  if  the 
collector  fails  to  pay  the  sums  required  by 
his  warrant,  or  either  of  them,  or  to  account 
for  the  same  as  unpaid,  the  county  treasurer 
shall  issue  a  warrant  to  the  sheriff  to  collect 
such  sums  as  shall  remain  unpaid,  or  unac- 
counted for,  out*  of  the  property  of  the  col- 
lector. Section  14  requires  the  sheriff  to 
execute  the  warrant,  and  pay  over  the 
moneys  collected  to  the  county  treasurer. 
Section  15  directs  that  the  sheriff  shall  state 
in  his  return  the  sum  collected  on  the  war- 
rant, and  if  anything  remains  unpaid;  that 
he  shall  also  state  that  there  is  no  prop- 
erty of  the  collector  out  of  which  the  same 
can  be  levied.  It  then  directs  that  the 
county  treasurer  shall  forthwith  give  notice 
to  the  supervisor  of  the  town  of  the  amount 
remaining  due  from  the  collector.  Then  fol- 
lowed section  16,  which  provided  as  fol- 
lows: "The  supervisors  shall  forthwith  cause 
the  bond  of  such  collector  to  be  put  in  suit, 
and  shall  be  entitled  to  recover  thereon  the 
sum  due  from  such  collector,  with  costs  of 
suit."  It  was  held  that  the  "sum  due"  re- 
ferred to  in  the  last  section  (16)  which  the 
supervisor  was  entitled  to  recover  of  the 
collector  was  the  sum  appearing  by  the 
sheriff's  return  of  the  warrant  to  remain 
unpaid. 

Taxes  Dub. 

In  Pope  V.  Matthews,  126  Ga.  341,  54  S. 
E.  152,  the  court  construed  an  act  layiner 
out  and  organizing  a  new  county  (Gen.  Act 
of  Aug.  21,  1905,  §  10)  which  declared  that 
"all  taxes  due  the  st-ato  and  county  by  the 
people  residing  in  the  new  county,  or  upon 
the  property  included  within  the  limits  of 
the  new  county  at  the  time  of  the  creation 


of  the  new  county,  shall  be  payable  to  the 
tax  collector  of  said  original  county  from 
which  said  territory  was  taken,  and  the  t«.x 
collector  of  said  original  county  is  hereby 
authorized  to  issue  execution  for  the  collec- 
tion of  such  taxes,  and  the  same  shall  be  en- 
forced and  collected  by  the  officers  of  the 
county  or  counties  from  which  territory  for 
said  new  county  was  taken."  The  court  held 
that  by  the  expression  "all  taxes  due  .  .  . 
at  the  time  of  the  creation  of  the  new  coun- 
ty," the  legislature  meant  the  ordinary  per- 
manent annual  taxes  regularly  imposed  by 
operation  of  law,  and  hence  a  road  tax  in 
the  courts  wherein  the  alternative  road  law 
was  in  force,  although  it  had  not  been  levied 
by  the  commissioners  before  the  approval  of 
the  act.  But  it  was  held  that  thie  expresfsion 
did  not  include  unusual  extra  taxes  which 
had  become  a  liability  by  previous  levy,  or 
which  were  required  to  meet  liabilities  pre- 
viously incurred,  nor  did  the  legislature  con- 
tcftiplate  that  after  the  passage  of  the  act 
laying  out  the  new  county  and  before  its  or- 
ganization by  the  election  of  officers,  the  com- 
missioners of  the  old  county  mifrht  impose 
an  extra  tax  for  the  purpose  of  building  a 
courthouse  in  the  old  county. 

Wholly  Due. 

In  Faulkner  v.  Everaon,  7  Penn.  (Del.) 
245,  78  Atl.  87^,  it  appeared,  that  an  admin- 
istrator gave  the  surety  on  his  administration 
bond,  a  bond  and  warrant  for  tho  sarre  Riini 
as  the  former  bond,  paysblc  on  a  certain 
date.  An  indorsement  on  the  back  of  the 
bond  stp.ted  that  it  was  executed  to  indem- 
nify the  surety  from  anv  loss  on  the  admin- 
istration  bond.  A  judgment  by  confession 
was  entered  on  the  bond  and  warrant  a  num- 
ber of  years  before  there  had  been  any  loss 
to  the  surety  on  the  administration  bond. 
The  stfitnte  Fl^aws  of  Del.  A.  778,  vol.  19 
(Rev.  Code  1852,  amended  to  1893,  p.  814,  c. 
110)]  provided  as  follows:  "No  judfirment 
for  the  recovery  of  money  shall  continue  a 
lien  upon  real  estate  for  a  longer  term  than 
ten  years  next  following  the  day  of  entry 
or  recording  of  said  judgment;  or  in  case 
the  whole  or  any  part  of  the  money  for 
which  such  judgment  shall  be  recovered  or 
rendered  shall  not  be  due  and  payable  at  or 
before  the  time  of  its  entry  or  recording  the 
day  on  which  such  money  shall  have  become 
wholly  due  and  payable,  imless  within  the 
said  term  of  ten  years,  the  lien  of  such  judg- 
ment shall  be  renewed  and  continued  by  a 
written  agreement,"  etc.  It  was  held  that 
the  bond  and  warrant  was  not  "wholly  due 
and  payable  either  at  the  time  of  its  date 
or  of  the  entry  of  the  judgment  thereon  nor 
at  the  time  it  purported  on  its  face  to  be 
due,  nor  at  the  time  of  its  entry  of  record, 
but  was  a  bond  or  obligation  of  indemnity. 


SHUMAN  V.  GILBERT. 
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In  Jelly  ▼.  Stevens,  4  Ind.  510,  it  was  held 
that  an  averment  in  a  declaration  by  an  ad- 
ministrator that  the  note  sued  on  was 
^'wholly  due  and  unpaid"  was  a  sufficient 
denial  of  its  payment  to  the  intestate. 


BBVMAV  ET  AIi» 

V. 

GUJIERT. 

Massachusetts     Supreme     Judicial     Court — 

January  9,  1918. 

229  Jfa«8.  225;  118  N.  M.  254. 


Injiuietiott  —  Against  Enforcement  of 
Penal  Statnte. 

The  prosecution  and  punishment  of  crime 
will  not  be  restrained  by  a  court  of  chancery, 
except  that  equity  has  jurisdiction  to  restrain 
the  institution  of  prosecutions  under  uncon- 
stitutional or  void  statutes  or  local  or- 
dinances, when  property  rights  would  be 
irreparably  injured,  and  the  other  elements 
necessary  to  support  cognizance  by  equity  are 
present,  since  private  personal  and  property 
rights  will  be  protected  by  injunction  from 
irreparable  and  unlawful  injury. 

[See  note  at  end  of  this  case.] 


A  complaint  by  six  merchants,  firms,  and 
corporations,  alleging  the  possibility  that 
complaints  may  be  lodged  against  them  under 
a  statute  prohibiting  hawking  and  peddling, 
which  they  have  not  violated,  does  not  make 
out  a  case  of  multiplicity  of  prosecutions,  jus- 
tifying injunction  against  the  officer  who 
would  bring  them. 

[See  note  at  end  of  this  case.] 


Same. 

In  a  complaint  seeking  to  enjoin  an  officer 
from  enforcing  a  statute  against  complain- 
ants, allegations  respecting  the  course  of  law 
and  proceedings  in  court  in  the  common- 
wealth, assuming  that  complainants,  though 
plainly  innocent  of  any  infraction  of  law, 
will  be  found  guilty  by  the  district  and  supe- 
rior courts,  are  not  admitted  by  demurrer. 

[See  note  at  end  of  this  case.] 


Simply  that  one  is  in  business  and  may  be 
injured  in  respect  thereto  by  prosecution  for 
an  alleged  crime  is  no  sumcient  reason  for 
asking  a  court  of  equity,  in  suit  to  enjoin 
the  officer  from  prosecuting,  to  ascertain  in 
advance  whether  the  business  as  conducted  is 
in  violation  of  a  penal  statute. 

[S^  note  at  end  of  this  case.] 


A  ME.  by  six  merchants,  firms,  and  cor- 
porations, which  alleged  that  defendant,  chief 
of  police  of  a  city,  was  threatening  to  pros- 


ecute them  for  violation  of  a  statute  prohibit- 
ing hawking  and  peddling,  though  tney  had 
not  violated  it,  did  not  make  a  case  for 
equitable  relief  by  injunction  against  the 
chief  of  police,  but  fell  within  the  general 
principle  that  courts  of  equity  will  not  enjoin 
the  institution  of  prosecutions  for  alleged 
crimes. 

[See  note  at  end  of  this  case.] 

Appeal  from  Superior  Court,  Suffolk  county. 

Action  by  Abraham  Shuman  et  al.,  plain- 
tin's,  against  George  VV.  Gill)ert,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The   facts  are  stated  in  the  opinion.     Af- 

FIBAIEI). 

Arthur  Williama  and  Henry  F.  Wood  for 
appellants. 

John  C.  Hammond  and  TJirOa.  J,  Hammond 
for  appellee. 

[226]  RUGG,  C.  J. — ^This  is  a  suit  in  equity 
in  which  six  plaintiffs  join  in  alleging  that 
they  are  merchants  having  permanent  places 
of  business,  five  of  them  in  Boston  and  one  in 
Springfield,  and  that  occasionally  at  various 
times  during  the  year  they  hire  rooms  in  a 
hotel  in  Northampton  and  there  display  goods 
and  merchandise  as  samples,  making  no  sales 
from  that  stock  but  taking  orders  at  retail 
for  future  delivery  from  their  pjaces  of  busi- 
ness in  Boston  or  Springfield.  The  defendant 
is  the  chief  of  police  of  Northampton,  who 
asserts  that  the  plaintiffs  have  no  right  to 
conduct  business  in  this  manner  without  li- 
censes, and  threatens  to  institute  complaints 
against  them  for  violation  of  R.  L.  c.  65, 
§  13,  as  amended  by  St  1916,  c.  242,  §  1, 
whereby  hawking  and  peddling  and  the  sell- 
ing by  itinerant  vendors  in  general,  with 
some  exceptions,  is  prohibited.  The  prayers 
of  the  bill  are  that  the  defendant  be  forever 
enjoined  from  arresting  their  agents  or  other 
wise  interfering  with  the  ccmduct  of  their 
business,  and  that  the  question  whether  they 
are  violating  the  statute  be  determined.  The 
defendant  demurred  upon  several  grounds. 
As  he  has  not  raised  the  point  that  the 
plaintiffs  cannot  join  in  such  a  suit,  that  is 
passed  by.  Stevens  v.  Rockport  Granite  Co. 
216  Mass.  486,  493,  Ann.  Cas.  1915B  1054, 
104  N.  E.  371. 

The  plaintiffs  do  not  allege  nor  argue  that 
the  statute  under  which  the  defendant  pro- 
poses to  prosecute  them  is  unconstitutional 
on  any  ground,  nor  that  its  enforcement  as 
to  them  would  be  an  unlawful  interfer- 
ence with  interstate  commerce.  Their 
[227]  simple  contention  is  that  their  conduct 
as  set  forth  in  their  bill  is  not  a  violation  of 
the  statute  rightly  construed. 

It  is  the  general  rule  that  the  prosecution 
and   punishment  of   crimes   will   not  be  re- 
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strained  by  a  court  of  chancery.     But  there 
is  an  exception  to  this  comprehensive  state- 
riient.     Jurisdiction  in  equity  to  restrain  the 
institution  of  prosecutions  under  unconstitu- 
tional or  void  statutes  or  local  ordinances  has 
been    upheld    by    this    court    when    property 
rights  would  be  injured  irreparably,  and  when 
other   elements   necessary  to   support  cogni- 
zance by  equity  are  present.    Greene  v.  Fitch- 
burg,   219   Mass.    121,   127,   106   N.   E.   573; 
Moneyweight  Scale  Co.  v.  McBride,  199  Mass. 
503,  505,  85  N.  E.  870.    Tlie  statement  of  the 
law  in  England  has  been  made  rather  broadly 
that  there  is  no  jurisdiction  in  equity  (at  all 
events  since  the  abolition  of  the  court  of  the 
Star  Chamber,  which  exercised  a  jurisdiction 
of  so  called  criminal  equity)  to  enjoin  prose- 
cution for  crime.     Saull  v.  Browne,  L.  R.  10 
Ch.  64;  Kerr  v.  Preston  Corp.  6  Ch.  D.  463, 
466.     See  also  Grand  Junction  Waterworks 
Co.  V.  Hampton  Urban  Dist.  Council  [1898] 
2  Ch.  331,  341;   Merrick  v.  Liverpool  Corp. 
[1910]  2  Ch.  449,  460-462.     But  there  seems 
to  be  a  caution   about  saying  that  circum- 
stances  may   not   arise  authorizing   a   close 
approach  to  such  jurisdiction.     Auckland  v. 
Westminster  Dist.  Board  of  Works,  L.  R.  7 
Ch.  597;  Burghes  v.  Atty.-Gen.  [1911]  2  Ch. 
139,  156-157.    It  was  said  in  Truax  v.  Raich, 
239  U.  S.  33,  at  pages  37,  38,  Ann.  Cas.  1917B 
283,  36  S.  Ct.  7,  60  U.  S.  (L.  ed.)  131,  L.R.A. 
1916D  545:      "It  is  also  settled  that  while 
a  court  of  equity,  generally  speaking,  has  'no 
jurisdiction  over  the  prosecution,  tlie  punish- 
ment or  the  pardon  of  crimes  or  misdemean- 
ors'  (In  re  Sawyer,  124  U.  S.  200,  210,-^  S. 
Ct.  482,  31  U.  S.  (L.  ed.)   402)  a  distinction 
obtains,  and  equitable  jurisdiction  exists  to 
restrain  criminal   prosecutions  under  uncon- 
stitutional enactments,  when  the  prevention 
of  such  prosecutions  is  essential  to  the  safe- 
guarding of  rights   of  property."     Philadel- 
phia Co.  v.  Stimson,  223  U.  S.  005,  r>21,  32 
S.  Ct.  340.  66  U.  S.    (L.  ed.)    570.     That  is 
the   law  of  this    Commonwealth.     Doubtless 
that  principle  is  generally  reco,irnizod  by  the 
courts  of  this  country.     It  has  been  applied 
to  the  institution  of  proceedings  under  stat- 
utes and  ordinances,  the  enforcement  of  which 
would  result  in  unlawful  deprivation  of  the 
right  to  labor.    Truax  v.  Raich,  239  U.  S.  33, 
Ann.  Cas.  1917B  283;  36  S.  Ct.  7,  60  U.  S. 
(L.   ed.)    131,   L.R.A.1916D   545,   the   illegal 
interference  with  the  right  to  transact  inter- 
state commerce  free  from  burdensome  state 
restrictions.     Western  Union  Tel.  Co.  v.  An- 
<lrew8,  216  U.  S.  165,  30  S.  Ct.  286,  54  U.  S. 
(L.     ed.)      430;     Lee's     Summit     v.     Jewel 
[228]  Tea  Co.  133  C.  C.  A.  637,  217  Fed.  965: 
Hemdon  v.   Chicago,  etc.   R.  Co.   218  U.   S. 
135,  30  S.  Ct.   633,  54  U.   S.    (L.  ed.)    970; 
Jewel  Tea  Co.  v.  Carthage,  257  Mo.  383,  391, 
165  S.  W.  743,  the  confiscation  of  property 
or  property  rights;  Dobbins  v.  Los  Angeles, 
195  U.   S.   223,  241,  25   S.   Ct.   18,  49  U.   S. 


(L.  ed.)  169;  Home  Telephone,  etc.  Co.  ▼. 
Los  Angeles,  227  U.  S.  278,  293,  33  S.  Ct. 
312,  57  U.  S.  (L.  ed.)  610,  the  denial  of  due 
process  of  law;  Hopkins  v.  South  Carolina 
t'lemson  Agricultural  College,  221  U.  S.  036, 
31  S.  Ct.  054,  65  U.  S.  (L.  ed.)  890,  35  L.R.A. 
(X.S.)  243,  and  the  denial  of  the  equal. pro- 
tection of  the  laws;  Ex  p.  Young,  209  U.  fcs. 
123,  146,  147,  28  S.  Ct.  441,  52  U.  S.  (L.  ed.) 
71^,  14  Ann.  Cas,  764,  13  L.R.A.(N.S.)   932. 

The  jurisdiction  in  chancery  thus  recog- 
nized and  exercised  rests  upon  the  funda- 
mental and  well  established  equitable  doc- 
trine that  private  personal  and  property 
rights  will  be  protected  by  injunction  from 
threatened  irreparable  unlawful  injury.  The 
injunction  against  the  institution  of  criminal 
proceedings  is  simply  incidental  to  that  main 
ground  of  equitable  jurisdiction.  Where  the 
facts  are  such  as  to  call  for  the  exercise  of 
the  powers  of  a  court  of  chancery  according 
to  its  established  principles^  the  mere  fact 
that,  in  order  to  grant  the  remedy  afforded  by 
equity,  it  may  be  necessary  as  a  subsidiary 
step  to  enjoin  the  institution  of  criminal  pro- 
ceeding or  even  the  commission  of  a  crime,  is 
no  bar  to  the  jurisdiction  of  equity.  Tliat 
this  is  the  imderlying  principle  is  manifest 
from  an  examination  not  only  of  the  cases 
above  cited  but  of  most  other  cases  where 
the  injunction  has  been  granted  or  jurisdic- 
tion assumed.  Mobile  v.  Orr,  181  Ala.  30S, 
61  So.  920;  Abbey  Land,  etc.  Co.  v.  San  Mateu 
County,  167  Cal.  434,  Ann.  Cas.  1915C  804. 
139  Pac,  lt)68,  52  L.R.A.  (N.S.)  408;  Southern 
Express  Co.  v.  Ty  Ty,  141  Ga.  421,  81  S.  E. 
114;  Brown  v.  Nichols,  93  Kan.  737,  14c 
Pac.  561,  L.R.A.1915D  327;  Clark  v.  Hartford 
Agricultural,  etc.  Assoc.  118  Md.  608,  615,  85 
Atl.  503;  Michigan  Salt  Works  v.  Baird,  173 
:yiich.  655,  139  N.  W.  1030;  Ideal  Tea  Co.  v. 
Salem,  77  Ore.  182,  Ann.  Caa.  1917D  684, 
160  Pac.  852;  Weyman-Bruton  Co.  v.  Ladd, 
146  C.  C.  A.  94  (23*1  Fed.  898).  This  is  but 
another  way  of  stating  the  principle  that, 
while  as  a  general  rule  equity  will  not  inter- 
fere by  injunction  with  the  prosecution  of 
crimes,  there  is  an  exception  where  such 
prosecutions  are  founded  on  unconstitutional 
or  void  enactments  and  will  result  in  imme- 
diate injury  to  property  or  property  rights. 

Some  courts  of  equity  have  taken  juris- 
diction of  causes  on  the  ground  of  prevention 
of  multiplicity  of  prosecutions,  sometimes 
in  combination  with  the  circumstance  that 
there  was  no  relief  by  appeal.  Franklin  v. 
Lacey,  167  Ky.  261,  263,  162  S.  W.  1126; 
Martin  v.  Baldy,  249  Pa.  St.  253,  258,  94  Atl. 
1091.  It  is  possible  that  Hunt  worth  v. 
[229]  Tanner,  87  Wash.  670,  Ann.  Cas.  10170 
676,  152  Pac.  523,  may  stand  on  some  such 
ground,  although  the  discusaion  in  that  opin- 
ion goes  much  further  than  that  in  any  other 
case  of  which  we  are  aware.  Other  courts 
have    taken   jurisdiction   because   there    was 
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arbitrary,  oppressive  and  revengeful  conduct 
amounting  to  a  settled  malicious  purpose  to 
cause  irreparable  damage  to  the  property 
rights  or  personal  liberty  of  the  complainant 
by  numerous  or  successive  prosecutions.  Cut- 
singer  V.  Atlanta,  142  Ga.  555,  573,  574,  Ann. 
Caa.  1916C  280,  83  S.  E.  203,  L.R.A.1915B 
1097;  Alexander  v.  Elkins,  132  Tenn.  663,  179 
S.  W.  310,  I>.RJ1.1916C  261;  Baldwin  v.  At- 
lanta, 147  Ga.  28,  92  S.  E.  630.  Without 
pausing  to  discuss  or  to  consider  the  sound* 
ness  of  those  principles,  it  is  enough  to  say 
that  there  are  no  allegations  to  bring  the 
case  at  bar  within  them.  A  possibility  that 
complaints  may  be  lodged  against  six  persons 
is  not  enough  under  these  circumstances  to 
nmke  out  a  case  of  multiplicity.  The  alle- 
gations as  to  repeated  complaints  are  not 
sufficient  to  warrant  the  inference  that  the 
courts  of  this  Commonwealth  will  counte- 
nance continued  and  oppressive  prosecutions 
when  once  a  genuine  test  case  open  to  fair 
question  has  been  presented  and  is  on  its 
wav  to  final  decision. 

The  allegation  of  the  bill  in  the  case  at 
bar  is,  that  to  determine  the  question  whether 
they  "come  within  the  purview  of  the  stat- 
utes" as  contended  by  the  defendant,  .."will 
take  several  months  before  a  decision  rela- 
tive thereto  can  be  had  from  the  Supreme 
Court;  that  the  said  defendant  has  stated 
that  he  will  arrest  and  prevent  the  plaintiffs 
from  exhibiting  as  aforesaid  in  said  city  of 
Xorthampton,  even  during  the  time  a  test 
oajie  is  awaiting  a  decision  by  the  Supreme 
Court,  unless  the  plaintiffs  are  duly  licensed 
forthwith  by  the  said  commissioner  of  weights 
and  measures  either  as  itinerant  vendors  or  as 
hawkers  and  pedlers;  that  by  reason  of  the 
defendant's  threats  and  arbitrarv  attitude 
relative  thereto,  the  plaintiffs  would  be  pre- 
vented from  carrying  on  their  usual  business 
as  aforesaid  in  said  city  of  Xorthampton 
while  the  said  question  would  be  pending  be- 
fore the  Supreme  Court;  and  that  the  plain- 
tiffs would  thereby  sustain  irreparable  dam- 
age in  that  the  seasons  for  exhibitions  and 
sales  by  sample  for  future  delivery  as  ad- 
vertised will  have  passed,  in  that  the  profits 
therefrom  would  be  wholly  lost  and  in  that 
the  plaintiffs  would  be  compelled  at  consider- 
able expense  to  cancel  reservations  of  accom- 
modations  heretofore  made  in  said  [230]  city 
of  Northampton,  and  would  otherwise  be 
greatly  damaged.^'  These  allegations  are  to 
a  considerable  extent  respecting  the  course 
of  law  and  proceedings  in  court  in  this  Com- 
monwealth, and  hence  are  not  admitted  by 
the  demurrer.  It  assutnes  that  one  innocent 
of  any  infraction  of  the  law  will  be  foimd 
guilty  by  the  district  court  and  by  the  Su- 
perior Court,  a  presumption  which  as  mat- 
ter of  law  cannot  be  indulged,  at  least  upon 
auch  general  allegations. 


The  allegations  as  to  property  are  noth- 
ing more  than  the  ordinary  averments  which 
might  be  made  by  anybody  engaged  in  busi- 
ness, undertaking  a  branch  of  commercial 
adventure  believed  by  the  officers  charged 
with  enforcing  the  law  to  be  in  contravention 
of  some  penal  statute  confessedly  valid  in 
itself.  Simply  that  one  is  in  business  and 
may  be  injured  in  respect  of  his  business  by 
prosecution  for  an  alleged  crime,  is  no  suffi- 
cient reason  for  asking  a  court  of  equity  to 
ascertain  in  advance  whether  the  business 
as  conducted  is  in  violation  of  a  penal  stat- 
ute. 

The  conclusion  is  that  the  allegations  of 
the  bill  do  not  make  out  a  cause  for  equitable 
relief,  but  fall  within  the  general  principle 
that  courts  of  equity  will  not  enjoin  the  in- 
stitution of  proceedings  to  punish  alleged 
crimes.  While  there  is  some  diversity  in  the 
application  of  the  governing  principles,  this 
result  appears  to  be  in  harmony  with  most  of 
the  decisions  already  cited  and  is  supported 
by  the  great  weight  of  authority.  Delaney 
V.  Flood,  183  N.  Y.  323,  5  Ann.  Cas.  480,  76 
N.  E.  209,  111  Am.  St.  Rep.  769;  Sennette  v. 
Police  JuTy,  129  La.  728,  56  So.  653 ;  Snouffer 
V.  Tipton,  161  la.  223,  142  N.  W.  97,  L.R.A. 
1915B  172;  Kleinke  v.  Gates,  187  Mich.  548, 
153  N.  W.  675,  49  L.R.A.(N.S.)  951;  Milton 
Dairy  Co.  v.  Great  Northern  R.  Co.  124  Minn. 
239,  144  N.  W.  764,  49  L.R.A.(N.S.)  951; 
Southern  Sxpreaa  Co.  ''.  High  Point,  167  N. 
C.  103,  83  S.  E.  254;  Claiborne  County  v. 
Owen,  100  Miss.  462,  56  So.  525;  Turner  v. 
Ardmore,  41  Okla.  660,  135  Pac.  1156;  Sherod 
V.  Aitchison,  71  Ore.  446,  Ann.  Cas.  i916C 
1161,  142  Pac.  351;  Bisbee  v.  Arizona  Ins. 
Agency,  14  Ariz.  313,  127  Pac.  722;  Brun- 
stein  V.  Ft.  Collins,  53  Colo.  254,  125  Pac, 
119;  Hoffman  v.  Tooele,  42  Utah  353,  130 
Pac.  61,  45  L.R.A.(N.S.)  992.  See  cases  col- 
lected in  L.R.A.1916C  note,  pages  263  to  273. 

Whether  the  plaintiffs  or  any  of  them  are 
guilty  of  any  infraction  of  the  criminal  law 
is  a  question  to  be  tried  in  a  criminal  court 
and  not  in  this  proceeding. 

Decree  dismissing  bill  affirmed  with  costs. 


NOTB. 

It  is  held  in  the  reported  case  that  an 
injunction  will  not  issue  against  the  enforce- 
ment of  a  penal  statute  regulating  the  con- 
duct of  business,  at  the  suit  of  a  person  who 
asserts  that  his  business  is  not  within  the 
statute  and  that  the  police  officers  threaten 
to  enforce  it  against  him.  The  power  of 
equity  to  enjoin  a  criminal  prosecution  is 
discussed  in  the  notes  to  Fritz  v.  Sims,  19 
Ann.  Cas.  468;  Sherod  ▼.  Atchison,  Ann.  Cas. 
1916C  1151;  and  Crighton  v.  Dahmer,  35 
Am.  St.  Rep.  666. 
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Kentucky  Court  of  Appeals — ^December  16, 

1916. 


,172  Ky.  774;  1S9  S.  W.  1158. 


'^Contiguous"  —  Meaning;    of    Term  — 
Tracts  Tonching  at  Corner. 

Two  tracts  having  a  common  corner,  mak- 
ing it  possible  to  step  from  one  to  the  other 
without  crossing  any  other  tract,  are  "con- 
tiguous," within  the  rule  that  adverse  pos- 
session of  one  of  several  tracts  contiguous 
to  each  other,  conveyed  by  a  deed,  though 
separately  described,  extends  to  all. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Pike  county. 

Action  by  H.  C.  Parsons  et  al.,  plaintiffs, 
against  John  A.  Dils  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Stratton  d  Stephenson  for  appellants. 
Roacoe  Vanover  and   Childcra  d  Childera 
for  appellee. 

[774]  Ttjbnee,  J.— Prior  to  June,  1860, 
Kichard  Parsons  was  the  owner  of  seven 
tracts  of  land  patented  by  him,  and  another 
tract  [775]  patented  by  David  Pauley,  all 
lying  on  the  waters  of  Red  Creek  in  Pike 
coimty.  The  seven  patents  so  issued  to  Par- 
sons are  as  follows:  A  50-acre  patent  sur- 
veyed April  27,  1843;  a  100-acre  patent  sur- 
veyed February  11,  1843;  a  50-acre  patent 
surveyed  February  11,  1843;  a  50-acre  patent 
surveyed  February  22,  1844;  a  300-acre  pat- 
ent surveyed  December  9,  1850;  a  100-acre 
patent  surveyed  September  4,  1858,  and  a  50- 
acre  patent  surveyed  September  4,  1858;  the 
Pauley  survey  was  a  patent  for  50  acres 
dated  February  11,  1843,  which  in  June, 
1860,  Parsons  held  under  a  bond  for  title 
from  William  Atkins  to  whom  Pauley  had 
previously  conveyed  it. 

As  before  stated,  all  of  these  lands  were  on 
Red  Creek,  and  in  June,  1860,  there  was 
issued  to  Parsons  a  patent  for  1,025  acres 
with  exclusions  of  825  acres,  all  lying  on 
Red  Creek;  the  1,025-acre  patent  embraced 
most  of  the  lands  already  patented  to  Parsons 
as  well  as  the  Pauley  survey,  and  some  other 
lands  previously  patented;  but  there  was 
within  the  exterior  lines  of  the  1,025-acre 
patent  three  tracts  of  unappropriated  land 
acquired  by  Parsons  by  reason  of  its  issual. 

Parsons  lived  on  the  100-acre  survey  near 
the  forks  of  Red  Creek,  and  there  he  died  in 


the  year  1871.  He  left  a  widow,  Lydia  Par- 
sons, five  daughters  and  one  son  surviving 
him.  The  son,  R.  C.  Parsons,  acquired  by 
purchase  the  interest  of  all  of  his  sisters  in 
the  lands  except  that  of  Elizabeth  Thacker, 
the  wife  of  Timothy  Thacker. 

The  widow  lived  for  many  years  after  the 
death  of  Richard  Parsons,  and  continued  to 
reside  at  the  home  near  the  forks  of  the  creek, 
and  there  Elizabeth  resided  with  her,  and 
died  there  in  1899. 

In  December,  1907,  R.  C.  Parsons,  and  the 
heirs  at  law  of  Elizabeth  Thacker,  filed  this 
suit  against  the  appellees,  the  widow  and 
devisees  of  John  Dils,  Jr.,  to  recover  the  value 
of  timber  alleged  to  have  been  cut  by  them 
from  these  tracts  of  land,  and  to  quiet  their 
title  thereto.  The  defendants  controverted 
the  allegations  of  the  petition,  and  pleaded 
title  in  themselves  through  the  will  of  said 
John  Dils,  Jr.,  and  also  plead  title  by  adverse 
possession. 

The  circuit  court  adjudged  all  of  the  lands 
to  be  the  property  of  the  Dils,  and  quieted 
their  title  to  the  same,  and  from  that  judg- 
ment the  Parsons  appealed  to  this  court. 
Upon  that  appeal  (159  Ky.  471),  the  judg- 
ment of  the  circuit  court  was  reversed  and 
decide  the  following  [776]  points:  (1) 
That  the  commissioner's  deed  made  to  Dils 
for  the  Pauley  50  acres  did  not  show  that  it 
had  been  approved  by  the  circuit  judge  and, 
for  that  reason  it  was  improperly  admitted 
in  evidence;  (2)  that  the  judgment  allowed  a 
recovery  by  the  Dils  of  lands  embraced  in 
the  1,025-acre  patent  which  they  did  not 
claim;  (3)  that  the  deed  of  the  jailer  to  Cecil 
for  &\e  tracts,  under  which  the  Dils  people 
claimed,  was  void  and  passed  no  title,  and 
should  have  been  admitted  in  evidence  only 
for  the  purpose  of  showing  the  extent  of  the 
possession  claimed  by  them;  (4)  that  where 
in  a  deed  several  tracts  of  land,  though  sepa- 
rately described,  are  conveyed  by  the  same 
person  and  are  contiguous  to  each  other,  ad- 
verse possession  of  one-  of  the  tracts  for  the 
statutory  period  would  extend  to  the  whole; 
(5)  that  the  owner  or  tenant  holding  imder 
such  a  conveyance  might  remove  from  one 
tract  to  another  described  in  such  deed,  and 
his  different  periods  of  possession  of  the 
various  tracts,  if  continuous  and  aggregating 
fifteen  years,  would  constitute  adverse  pos- 
session of  all  of  the  tracts  so  described;  (6) 
that  the  court  was  unable  to  say  with  rea- 
sonable certainty  from  the  evidence,  how 
long  the  tenants  remained  on  the  particular 
tracts  of  land  on  which  they  resided,  or 
whether  certain  of  the  tracts  were  embraced 
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in  the  jailer's  deed  or  in  the  commissioners 
deed,  or  whether  they  were  included  in  cer- 
tain other  patents  claimed  by  the  appellees 
in  that  locality,  and  authorized  upon  the  re- 
turn of  the  case  the  taking  of  additional 
proof  on  the  question  of  adverse  possession. 
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Upon  the  return  of  the  caae  additional  evi- 
dence upon  the  question  of  adverse  posses- 
sion WRs  taken,  and  the  lower  cour£  adjudged 
all  of  the  eight  tracts  of  land  to  belong  to 
the  appellees,  but  Adjudged  to  the  appellants 
so  much  of  the  land  embraced  in  the  1,025- 
acre  patent  as  were  vacant  and  unappropri- 
ated when  it  was  issued  and  not  embraced  in 
any  of  the  other  patents  involved,  and  from 
that  judgment  the  Parsons'  heirs  have  again 
appealed. 

The  two  lower  Parsons  tracts  of  50  acres 
«ach — that  is,  the  two  patents  nearest  the 
mouth  of  Red  Creek — were,  under  the  will  of 
John  Dils,  Jr.,  devised  to  Ms  daughter,  Mrs. 
Adams,  and  her  children,  and  as  neither  she 
nor  her  children  are  parties  to  this  action, 
it  would  seem  to  be  entirely  unnecessary  to 
consider  any  title  which  they  may  claim 
through  John  Dils.  At  any  rate  there  seems 
to  [777]  be  no  serious  claim  upon  the  part 
of  the  appellants  that  they  are  entitled  to 
recover  these  two  patents,  or  surely  they 
would  have  made  Mrs.  Adams  and  her  chil- 
dren parties  defendant. 

So  that  eliminating  these  two  lower  pat- 
ents, we  have  left  the  five  Parsons'  patents 
known  as  the  "jailer  tracts"  and  the  upper 
Pauler  tract. .  The  jailer  tracts  were  conveyed 
t4>  Cecil  by  the  jailer  of  Pike  county  in 
March,  1865,  under  an  execution  sale,  and  it 
in  this  deed  which  was  held  in  the  former 
opinion  of  this  court  to* have  been  void;  and 
therefore  any  title  which  the  appellees  may 
hare  to  these  five  tracts  of  land  must  come 
from  adverse  possession,  the  deed  being  com- 
petent in  evidence  only  for  the  purpose- of 
showing  the  extent  of  the  possession.  The 
upper  Pauley  survey  was  conveyed  to  John 
Dils,  Jr.,  by  the  commissioner  of  the  Pike 
circuit  court  in  October,  1886,  under  a  sale 
had  in  an  action  therein  pending. 

As  to  this  upper  Pauley  survey,  upon  the 
return  of  the  case  to  the  circuit  court  after 
the  reversal,  the  defendants  introduced  in 
evidence  the  order  made  by  the  circuit  court 
in  that  action  showing  the  approval  by  the 
circuit  judge  of  the  deed  made  by  the  com- 
missioner therein,  and  thereby  cured  the  de- 
fect which  was  referred  to  in  the  former  opin- 
ion. 

At  the  same  time  and  in  the  same  deed  con- 
veying the  upper  Pauley  tract  to  John  pils, 
Jr.,  other  tracts  adjoining  the  same  were  con- 
veyed to  him,  and  the  evidence  tends  strongly 
to  show  that  shortly  thereafter  Dils  put  a 
tenant  on  this  land,  or  on  an  adjoining  tract 
conveyed  to  him  in  the  same  deed,  and  has 
continuously,  since  %\\eLt  time,  had  a  tenant 
on  one  or  the  other  of  tliese  tracts,  and  there- 
fore under  the  rule  laid  down  in  the  opinion 
upon  the  former  appeal  this  possession  ex- 
tended to  the  Pauley  tract. 

While  all  of  the  evidence  in  this  case  as  to 
adverse  holding  by  the  various  tenants  re* 
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ferred  to  is  confusing  and  more  or  less  un- 
satisfactory, inasmuch  as  the  chancellor 
below  has  twice  passed  upon  this  question  of 
adverse* possession  in  the  same  way,  we  are 
not  inclined  to  disturb  his  finding. 

As  to  the  five  jailer  tracts,  two  of  them 
are  on  the  right-hand  side  of  Ked  Creek  and 
three  of  them  are  on  the  left  of  said  creek. 
The  two  on  the  right  adjoin  each  other  for 
some  distance  and  were  embraced  in  the  same 
[778]  deed  to  Cecil  and  embraced  in  the 
Cecil  deed  to  Dils,  and  what  we  have  said 
with  reference  to  the  evidence  of  possession 
on  the  Pauley  tract  applies  equally  to  these 
two,  except  there  is  more  evidence  of  posses- 
sion, and  there  is  some  evidence  of  possession 
and  clearings  thereon  by  Cecil  even  before 
the  conveyance  by  him  to  Dils. 

As  to  the  three  jailer  tracts  on  the  left  of 
Red  Creek,  it  appears,  and  the  map  shows, 
that  two  of  them  adjoin  each  other,  and  that 
they  each  corner  with  the  third  or  300-acre 
tract  at  the  same  point,  but  that  from  that 
point  the  lines  diverge  in  different  directions, 
and  they  do  not  actually  adjoin,  touch  or 
connect  with  the  300-acre  tract  at  any  other 
point.  There  is  some  considerable  evidence  of 
possession  by  Dils,  shortly  after  the  acquisi- 
tion of  these  jailer  tracts,  on  the  two  adjoin- 
ing jailer  tracts  on  the  left  of  the  creek,  but 
as  we  understand  the  evidence  which,  as  we 
have  before  said,  is  very  much  confused,  there 
was  never  actually  any  possession  or  inclos- 
ure  by  any  tenant  of  Dils  on  the  300-acre 
tract. 

These  three  tracts  of  land,  however,  were 
conveyed  to  Dils  in  the  same  deed,  and  it  was 
held  on  the  former  appeal  of  this  case  that 
where  several  tracts  of  land,  though  separate- 
ly described,  are  conveyed  by  the  same  per- 
son and  embraced  in  the  same  deed,  and  are 
contiguous  to  each  other,  adverse  possession 
for  the  statutory  period  of  one  of  the  tracts 
so  embraced,  will  extend  to  the  whole.  So  that 
we  are  confronted  with  the  question  whether 
the  300-acre  tract  upon  which  there  was  no 
clearing  or  actual  inclosure,  is  contiguous  to 
the  other  two  tracts  on  the  left-hand  side  of 
Red  Creek,  upon  which  there  was  an  inclos- 
ure and  an  actual  possession. 

Keeping  in  mind  that  these  three  tracts  of 
land  had  only  one  common  corner,  where  the 
other  two  came  together  with  and  touched 
the  300-acre  patent,  and  did  not  touch  it  else- 
where, the  question  is  whether  they  were 
"contiguous"  tracts  of  land  within -the  mean- 
ing of  the  rule  of  law  declared  in  the  former 
opinion. 

The  word  contiguous  is  defined  in  9  Cyc. 
71,  as  follows: 

"Adjacent,  in  actual  close  contact,  touch- 
ing, near;  adjoining,  neighboring;  lying  ad- 
joining; touching  sides;  touching  along  a 
considerable  line." 
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While  there  would  seem  to  be  from  this 
definition  some  divergence  of  opinion  as  to 
the  exact  meaning  of  the  word  contiguous, 
we  are  inclined  to  adopt  that  meaning  [779] 
which  would  make  two  tracts  of  land  con- 
tiguous where  they  have  a  common  corner, 
and  which  would  make  it  possible  to  step 
from  one  to  the  other  without  crossing  any 
other  tract  of  land. 

As  above  indicated,  the  evidence  of  the  con- 
tinuity of  the  adverse  possession  of  the  ap- 
pellees is  very  conflicting,  and  we  have  with 
some  hesitation  reached  the  conclusion  that 
as  to  the  six  tracts  of  land  in  controversy,  it 
must  be  held  sufficient,  and  particularly  in 
view  of  the  fact  that  the  chancellor  below 
had  twice  reached  that  conclusion.  This 
conclusion  is  further  fortified  by  the  fact  that 
as  early  as  September,  1884,  the  widow  of 
Richard  Parsons,  then  living  on  these  lands, 
entered  into  a  written  contract  with  Cecil, 
the  then  owner,  by  which  her  dower  right  as 
the  widow  of  Richard  Parsons  was  fixed  and 
agreed  upon,  and  by  which  Cecil  was  to  have 
the  right  of  way  over  the  said  dower  interest 
for  the  purpose  of  hauling  timber,  etc.,  and 
this  writing  signed  by  the  widow  was  wit- 
nessed by  her  son-in-law,  Timothy  Thacker, 
who  was  then  living  on  the  land  with  her. 
Tliere  are  also  several  writings  signed  by 
Timothy  Thacker  and  his  sons  showing  that 
they  rented  certain  portions  of  these  lands, 
which  they  now  claim,  throughout  those 
years  from  the  Dils  people,  and  there  is  evi- 
dence in  the  record  that  they  paid*  the  rent. 
In  addition  to  all  of  this  evidence,  the  record 
shows  that  about  1901  or  1902  when  the  Dils 
people  were  preparing  to  take  the  timber  off 
of  these  lands,  some  of  the  Thackers  were 
summoned  and  requested  to  a.nd  did  point 
out  the  lines  of  these  various  patents  and  in- 
dicated as  the  lines  which  they  claimed  only 
the  ones  which  were  adjudged  to  them  by  the 
lower  court.  The  evidence  further  shows  that 
these  same  Thackers  immediately  thereafter 
were  employed  by  the  people  who  were  get- 
ting out  the  timber  for  Dils,  and  that  they 
actually  assisted  in  taking  the  timber  from 
the  various  lands  which  they  are  now  claim- 
ing they  own  and  received  pay  for  their  labor 
in  so  doing. 

Upon  the  whole  case  the  judgment  was  cor- 
rect and  it  is  afiirmed. 
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Generally. 

The  primary  meaning  of  "contiguous"  ac- 
cording to  the  lexicographers  is  **in  actual 
contact,  or  touching,"  it  l>eing  derived  from 
two  Latin  words  con  and  tangere.  It  is  not 
synonymous  with  "adjacent,"  although  it  i» 
sometimes  used  in  that  sense.  "What  is  con- 
tiguous must  be  fitted  to  touch  entirely  on 
one  side."  Peverelly  v.  People,  3  Park. 
Crim.  (N.  Y.)  59,  quoting  Crabb  on  English 
Synonyms;  Holston  Salt,  etc.  Co.  v.  Camp- 
bell, 89  Va.  396,  16  S.  E.  274. 

It  has  been  held  to  mean  "in  actual  .con- 
tact; touching;  also  near,  though  not  in  con- 
tact; neighboring;  joining."  Clements  Craw- 
ford County  Bank,  64  Ark.  7,  40  S.  W.  132, 
62  Am.  St.  Rep.  149.  See  to  the  same  effect 
Adams  County  v.  Quincy,  130  111,  566,  22  N. 
E.  624,  6  L.R.A.  155;  Langlois  v.  Cameron, 
201  111.  301,  66  N.  E.  332;  Hoff  v.  Lencerman, 
143  111.  A  pp.  170,  quoting  7  Am.  &  Eng. 
Encyc.  of  Law  (2d  ed.)  79;  Smith  v.  Blairs- 
burg  Independent  School  Dist.  (la.)  159  X. 
W.  1027;  Bolen  Coal  Co.  v.  Ryan,  48  Mo. 
App.  512;  Arkell  v.  Commerce  Ins.  Co.  69  N. 
Y.  191,  25  Am.  Rep.  168;  Pavne  v.  O'Brien, 
51  Misc.  397,  101  N.  Y.  S.  367. 

The  first  and  ordinary  meaning  of  contig- 
uous is  "in  actual  contact;  touching;  meeting 
or  adjoining  at  the  surface  or  border." 
Bloomington  v.  Reeves,  177  111.  161,  62  X. 
£.  278.  See  to  the  same  effect,  Langlois 
v.  Cameron,  201  111.  301,  66  N.  E.  332: 
Culver  v.  Waters,  248  111.  163,  93  N.  E. 
747. 

"That  which  is  'adjacent'  may  be  separated 
by  some  intervening  object,  that  which  is 
'adjoining*  must  touch  in  some  part,  while 
that  which  is  'contiguous'  must  touch  en- 
tirely on  one  side."  Johnston  v.  Davenport 
Brick,  etc.  Co.  237  Fed.  668.  See  also  Bax- 
ter V.  York  Realty  Co.  128  App.  Div.  79,  112 
N.  Y.  S.  455 ;  M'Cormick  v.  Omaha,  37  Neb. 
829,  56  N.  W.  626. 

The  meaning  of  the  term  "contiguous** 
depends  largely  on  the  subject-matter  to 
which  it  is  applied.  Qriflin  v.  Denison  Land 
Co.  18  N.  D.  246,  119  N.  W.  1041.  Thus 
while  the  term  is  at  times  held  to  mean 
"touching,"  it  has  been  construed  variously 
by  courts  according  to  circumstances. 
Hayoes  v.  Rex  [1893]  3  Ch.  (Eng.)  439,  63 
L.  J.  Ch.  21,  69  L.  T.  N.  8.  865,  42  W.  R. 
56;  Northern  Pac.  R.  Co.  v.  Douglas  County* 
145  Wis.  288,  130  N.  W.  246.  The  word  has 
a  primary  meaning  and  must  therefore 
always  be  understood  in  that  sense,  unless 
the  context  shows  it  was  otherwise  intended. 
Holston  Salt,  etc.  Co.  v.  Campbell,  89  Va. 
896,  16  S.  E.  274. 

I     In  Griffin  v.  Denison  Land  Co.  18  N.   D. 
246,  119  N.  W.  1041,  tlie  court  said:     "We 
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have  made  a  careful  examination  of  all  the 
autliorities  \vhich  we  find  attempting  to  de- 
fine the  word  'contiguoufi'  in  its  application 
to  '  tracts   or  bodies  of   land.     The    Century 
Dictionary  defines  the  word  as:     'Touching; 
meeting  or  joining  at  the  surface  or  border/ 
The  Standard  Dictionary :    'Touching  or  join- 
ing at  the  edge  or  boundary;  close  together; 
adjacent,    adjoining;    followed   by   to.'      The 
Thesaurus  Dictionary  defines  'contiguous'  as 
'touching  or  joining  at  the  edge  or  boundary.' 
Webster  says  it  is  from  the  Latin  word  'con- 
tiguous/ akin  to  contingere,  'to  touch  on  all 
sides/  and  then  follows  this  definition:     'In 
actual     contact;     touching;     also    adjacent; 
near,  neighboring;  adjoining/    He  refers  for 
an  illustration  of  its  meaning  to  'contiguous 
angles/    and   defines    'contiguous   angles'    as 
sucli  angles  as  have  one  leg  common  to  both 
angles.     Applying  the  Webster  definition  of 
contiguous  angles,  which  we  think  furnishes 
the  most  pertinent  definition  of  the  word  in 
this   connection,   'contiguous  tracts  of   land' 
must  be  tracts  or  bodies  of  land  which  has 
one   side,   or   at  least  part   of   one   side,   in 
common.     Following   this   construction,   two 
quarter  sections  of  land  which  only  touch  at 
the  corner,  no  parts  of  tlie  sides  being  com- 
mon, do  not  constitute  'contiguous  bodies  of 
land.'      This   question    was   passed    upon    in 
Linn  County  Bank  v.  Hopkins,  47  Kan.  580, 
28   Pac.  606,  27  Am.  St.  Rep.  309,  wherein 
the  word  'contiguous'  is  defined  as  'touching 
sides,   adjoining,   adjacent,'   and   it   is   there 
held  that  two  tracts  of  land  touching  only 
at  one  point  are  not  contiguous.     The  same 
conclusion    was    arrived    at    in    Minnesota, 
where  it  was  held  that  two  tracts  of  land 
mutually .  touching  only  at  a*  common  corner, 
a    mere    point,    cannot,    according    to    any 
authority  or  authorized  use  of  the  language, 
be    spoken   of   as   constituting   one   body   or 
tract  of  land.    Kresin  y.  Mau,  15  Minn.  116. 
To  the  same  effect  see  Bulger  v.  Robertson, 
50  Mo.  App.  499,  where  'contiguous  lots'  are 
held  to  be  such  as  lie  'adjacent  or  adjoining 
to    each    other.'     .      .     .     And   Worcester's 
Dictionary  is  quoted  as  authority  to  the  effect 
that:      *\\Tiat  is  adjacent  property  may  be 
separated  by  the  intervention  of  some  other 
object;    what  is  contiguous   must  touch   on 
one  side.'     .     .     .     We  conclude  that  in  the 
use     of     the     word     in     the     tax     law     it 
means    that    two    tracts    of    land    touching 
only   at   a   mere   point   at   the   corners  can- 
not  be   considered   as   contiguous   tracts   or 
quantities  of  land." 

"Contiguous"  is  as  nearly  as  may  be 
synonymous  with  "adjoining/'  Matthews  v. 
Kiraba[ll,  70  Ark.  451,  66  S.  W.  651,  69  S.  W. 
547;  School  Dist.^  No.  74  v.  Long,  2  Okla. 
400,  3.7  Pac.  601;  or  adjacent,  Bulger  v. 
Robertson,  50  Mo.  App.  499. 
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It  has  been  held  that  \>here  two  parcels  of 
land  corner  with  each  other  they  are  con- 
tiguous. Clements  v.  Crawford  County  Bank, 
64  Ark.  7,  40  S.  W.  132,  62  Am.  St.  Rep.  149. 
Wilkerson  v.  Harrington,  115  Miss.  637,  76 
So.  563.  And  see  the  reported  case.  But  in 
other  cases  it  has  been  held  that  two  tracts 
of  land  which  merely  touch  each  other  at  a 
common  corner  are  not  contiguous.  See  An- 
vill  Hydraulic,  etc.  Co.  v.  Code,  182  Fed.  205, 
105  C.  C.  A.  45;  Wild  v.  People,  227  111.  556, 
81  N.  E.  707;  Linn  County  Bank  v.  Hopkins, 
47  Kan.  580,  28  Pac.  606,  27  Am.  St.  Rep. 
309;  Griffin  v.  Denison  Land  Co.  18  N.  D. 
246,  119  N.  W.  1041.  Under  the  operation 
of  the  last  mentioned  construction  of  the 
term  "contiguous"  it  has  been  held  tliat  under 
the  homestead  exemption  laws  a  person  was 
not  entitled  to  the  benefit  of  such  exemption 
of  a  tract  of  land  which  merely  cornered 
with  a  smaller  trat;t  upon  which  he  main- 
tained his  dwelling.  Linn  County  Bank  v. 
Hopkins,  supra. 

A  tract  of  land  wholly  surrounded  by  tlic 
waters  of  the  ocean  may  be  said  to  be  contig- 
uous to  the  beach  or  ocean  front.  Bew  v. 
Ventror,  81  N.  J.  L.  207,  80  Atl.  28.  So  far 
as  islands  are  concerned  they  may  be  con- 
sidered contiguous  although  separated  by 
wide  reaches  of  navigable  deep  waters. 
Houghton  V.  State,  92  Mich.  638,  62  N.  W. 
951,  16  L.R.A.  432. 

It  has  been  held  that  where  a  person  was 
injured  while  driving  through  a  defective 
w&y  some  fifty  to  one  hundred  feet  distant 
from  a  public  street,  the  town  was  not  liable 
for  the  injury,  as  the  place  was  not  so  "con- 
tiguous" to  the  highway  that  it  was  neces- 
sary for  it  to  fence  it  off  as  dangerous.  Chap- 
man V.  Cook,  10  R.  I.  304,  14  Am.  Rtep.  686. 

A  written  contract  for  the  sale  of  real 
property  which  described  the  property  tszll 
as  being  "all  the  estate,  right,  title,  and  in 
terest  ...  in  the  Preston  Salt-Works 
estate,  and  the  lands  contiguous  thereto" 
was  held  in  Holston  Salt,  etc.  Co.  v.  Camp- 
bell, 89  Va.  396,  16  S.  E.  274,  not  to  include 
land  distant  about  three-fourths  of  a  mile 
from  the  main  body  of  the  salt  works  land, 
and  separated  therefrom  by  the  intervening 
lands  of  other  persons,  since  there  was  noth- 
ing in  the  context  to  show  that  when  "con- 
tiguous" lands  were  spoken  of  that  the  word 
was  not  used  in  its  primary  sense,  in  which 
sense  it  could  not  embrace  the  land  in  contro- 
versy. 

Cases  dealing  with  the  meaning  of  the 
term  "adjoining"  are  reviewed  in  the  note 
to  Cave  V.  Horsell,  Ann.  Cas.  1913D  840. 
The  definition  of  the  word  "adjacent"  is  dis- 
cussed in  a  note  to  Clark  v.  Coburn,  Ann. 
Cas.  191 3B  167. 
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Illustrations. 

As  Used  in  Insubance  Policy. 

In  Olson  V.  St.  Paul  F.  etc.  Ins.  Co.  35 
Minn.  432,  29  X.  W.  125,  59  Am.  Rep.  333, 
an  insurer  sought  to  defeat  recovery  on 
account  of  a  breach  of  the  following  condi- 
tion in  a  fire  insurance  policy  issued  upon 
the  dwelling  house  of  the  plaintiff:  "If  the 
risk  shall  be  increased  by  the  erection  or  use 
of  any  building  contiguous  thereto  .  .  . 
Avithout  the  consent  of  this  company  indorsed 
thereon,  then,  and  in  every  such  case,  this 
policy  shall  be  null  and  void."  It  was  held 
that  a  building  25  feet  from  the  dwelling 
of  the  insured  was  not  "contiguous"  to  such 
dwelling  within  the  meaning  of  that  term 
in  the  policy.  The  court  said:  "In  respect 
to  an  alleged  breach  of  this  condition,  the 
court  finds  that,  subsequent  to  the  issuance 
of  the  policy,  a  cooper-shop  was  erected  and 
operated  at  a  distance  of  25  feet  from  the 
building  insured ;  and  that  the  risk  was  there- 
by greatly  increased;  and^that  the  loss  in 
question  resulted  from  fire  communicated 
from  such  shop ;  and  that  the  defendant  never 
consented  to  the  erection  of  the  shop,  and 
received  no  notice  thereof  from  the  plaintiff. 
It  further  appears  that  the  plaintiff  did  not 
own  the  land  upon  which  the  shop  was  built, 
and  that  a  strip  of  land  ten  feet  in  width 
between  the  insured  property  and  the  shop 
was  owned  by  a  stranger.  The  increased  risk 
does  not  appear  to  be  due  to  any  act  of  the 
assured,  and  the  condition  under  considera- 
tion avoided  the  policy  only  for  increased 
risk  caused  by  the  erection  of  a  building  con- 
tiguous to  the  insured  property.  In  the 
judgment  of  the  trial  court  the  shop  was  not 
contiguous  to  the  dwelling  insured  under  a 
proper  interpretation  of  the  terms  of  the 
policy.  This  construction  is,  we  think,  the 
correct  one.  It  may  be  that  the  insurance 
company  intended,  by  the  language  used,  to 
include  a  case  like  this,  because  the  new 
building  was  sufficiently  near  to  greatly  in- 
crease the  hazard  to  the  insured  dwelling, 
though  not  closely  joined  to  it.  .  .  .  The 
situation  of  the  buildings  in  question  was  not 
such  as  to  warrant  the  court  in  adjudging 
them  to  be  'contiguous.'  The  term  must  be 
given  its  proper  definition  and  meaning,  as 
commonly  received  and  understood,  to  the 
end  that  policyholders  may  not  be  misled, 
or  left  in  doubt,  as  to  their  duty.  See 
Webst.  Diet,  'contiguous'  and  'adjacent.' 
Plaintiffs  building  was  separated  and  de- 
tached from  other  buildings  when  insured. 
It  in  fact  remained  so  when  destroyed.  But 
the  defendant  insists  that  the  term  'contig- 
uous.' as  here  used,  does  not  mean  merelv 
adjoining,  or  in  immediate  proximity,  but 
that  it  is  also  applicable  to  objects  'near  by,* 
and   that,   upon    the   facts   of   this   case,   it 


should  be  held  that  the  shop  wa«  sufficiently 
near  to  be  within  the  condition.  This  con- 
struction is  not  admissible.  The  matter 
would  be  left  altogether  too  doubtful  and 
ambiguous  for  the  protection  of  the  assured. 
We  cannot  hold  that  a  building  25  or  any 
particular  number  of  feet  from  a  detached 
dwelling  is  contiguous  to  it.  Arkell  v.  Ins. 
Co.  69  N.  Y.  193 ;  Hill  v.  Ins.  Co.  10  Hun  26. 
If  the  company  intended  to  terminate  the 
policy  in  consequence  of  the  erection  of  a 
building  within  a  certain  distance  of  the  in- 
sured property  without  its  permission,  it 
should  have  plainly  so  indicated,  by  defining 
the  distance,  or  by  the  use  of  appropriate 
terms." 

Similarly  in  Arkell  v.  Commerce  Ins.  Co. 
69  N.  Y.  191,  25  Am.  Rep.  168,  wherein 
it  appeared  that  one  of  the  conditions  in 
an  insurance  policy  prohibited  the  gener- 
ating or  evaporating  of  any  substance 
for  a  burning  gas  or  the  use  of  gasolene 
for  lighting  within  the  building  or  con- 
tiguous thereto,  it  was  held  that  gasolene 
works  fifty  feet  from  the  building  were  not 
contiguous  within  the  meaning  of  that  term 
in  the  policy.  The  court  said:  "There  is  no 
groimd  for  claiming  that  at  that  distance 
they  were  sufficiently  near  the  building  of  the 
plaintiffs  to  bring  them  within  the  meaning 
of  the  condition.  Contiguous  is  defined  to  be 
adjacent,  in  actual  close  contact,  touching. 
near.  The  word  'contiguous'  is  a  relative 
term,  and  when  employed  in  reference  to  a 
building,  evidently  means  in  close  proximity 
to  the  same.  Within  the  definition  referred 
to,  a  building  located  fifty  feet  from  another 
would  not  be  oontiguous  to  the  latter  in  any 
sense,  but  separate  and  distinct  from  it.  It 
follows  necessarily  that  the  gasolene  works 
of  the  plaintiffs  were  not  contiguous  to  the 
building  which  contained  the  property  in- 
sured." 

As  Used  iw  Statute  or  Ordinancb. 

The  term  "contiguous"  with  relation  to 
property  which  is  sought  to  be  taxed  pursuant 
to  an  ordinance  authorizing  such  tax  on  con- 
tiguous property,  means  such  property  a? 
abuts  upon  the  street  or  sidewalk  to  be  im- 
proved, or  which  is  bounded  by  the  street. 
Adams  County  v.  Quincy,  130  HI.  566,  22 
N.  E.  624,  6  L.R.A.  155.  " 

In  Bloomington  v.  Beeves,  117  HI.  161,  62 
N.  E.  278,  under  an  act  providing  that  no 
ordinance  for  making  any  local  improvement 
shall  be  adopted  unless  the  owners  of  a 
majority  of  the  property  in  any  one  or  more 
contiguous  blocks  abutting  on  any  street  shall 
petition  for  the  improvement,  it  was  held 
that  the  blocks  must  not*  only  abut  on  a 
street,  but  they  must  be  contiguous  blocks 
on  that  street.  See  to  the  same  effect,  Lan^- 
lois  V.  Cameron,  201  HI.  301,  66  N.  £.  332. 
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But  under  a  similar  act  it  has  been  held  that 
property  is  none  the  less  contiguous  to  a 
street  because  a  sidewalk  intervenes.  Chi- 
cago, etc,  R.  Co.  V.  Quincy,  136  111.  563,  27 
N.  E.  192,  29  Am.  St.  Rep.  334. 

It  was  held  in  Metropolitan  West  Side 
:E1.  R.  Co.  v.  Johnson,  159  111.  434,  42  N.  E. 
571,  wherein  a  cross-petition  was  filed  for 
•damages  to  contiguous  property  in  condem- 
nation proceedings,  that  in  the  case  of  farm 
lands  the  government  lines  dividing  a  farm 
into  tracts  do  not  so  separate  one  part  of  the 
farm  from  another  as  that  they  would  cease 
to  be  contiguous.  "Contiguous"  property 
necessarily  means  property  in  some  way  dis- 
tinguishable from  the  lot  or  tract  a  part  of 
which  is  sought  to  be  taken. 

Under  a  provision  in  a  mechanic's  lien  stat- 
ute that  only  one  lien  shall  be  necessary 
where  separate  buildings  shall  be  erected  un- 
4er  one  general  contract  on  contiguous  lots, 
it  has  -  been  held  that  the  term  contiguous  is 
intended  to  mean  those  ''lots  that  are  bounded 
and  described  on  the  recorded  plots  of  cities 
and  towns  (where  there  is  any  such  platting) 
and  such  as  lie  adjacent  or  adjoining  to  each 
other."  Bulger  v.  Robertson,  60  Mo.  App. 
499,  wherein  it  was  said :  ''As  a  further  ob- 
jection to  the  enforcement  of  thijs  lien  it  is 
•claimed  that  these  two  buildings  are  not 
''upon  contiguous  lots.*  This  contention  has 
for  its  basis  the  fact,  that  although  the  two 
houses  on  which  the  slate  work  was  done  are 
located  on  adjoining  platted  lots,  yet  as  the 
two  buildings  are  apparently  separated  by 
another  house  (also  located  on  one  of  the 
lots),  and  that  the  owner  had  made  separate 
•deeds  of  trust  on  each  half  lot,  then  it  is 
■contended  that  this  effected  a  division  of  said 
fifty-foot^  lots  into  twenty-five  foot  lots,  and 
that  the  two  houses  on  which  the  work  was 
4one  were  thus  thrown  on  lots  that  were  not 
<;ontig^ous.  We  must  hold  this  point,  too, 
against  the  defendants.  .  .  .  Lots  18  and 
19,  on  which  are  situated  the  two  buildings 
in  part  constructed  by  this  plaintiff,  are  ad- 
joining, platted  lots,  and  are,  therefore,  con- 
tiguous lots.*' 

But  under  the  operation  of  the  lien  law 
just  mentioned  three  lots  separated  from  five 
others  by  an  alley  are  not  contiguous,  for 
'"contiguous  means  to  touch,  or  to  be  in 
actual  contact.**  Bolen  Coal  Co.  v.  Ryan, 
48  ^lo.  App.  512.  See  also  lichmer  v.  Horton, 
67  Xeb.  574,  2  Ann.  Cas.  683,  93  N.  W.  964. 

A  provision  of  a  statute  permitting  a  per- 
son owning  or  controlling  land  contiguous  to 
a  railroad  company's  right  of  way  to  recover 
damages  caused  by  the  company  for  permit- 
ting any  Johnson  grass  to  mature  or  go  to 
seed  upon  its  right  of  way,  has  been  held  to 
apply  to  a  landowner  whose  land  was  sepa- 
rated from  the  right  of  way  by  a  public  road. 
International,  etc.  R.  Co.  v.  Boles  (Tex.)  161 
Ann.  Cas.  1918E. — 51. 
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S.  W.  914,  wherein  the  court  said:  "While 
it  is  true,  as  contended  by  appellant,  that  in 
its  literal  sense  the  word  'contiguous*  means 
adjacent,  touching,  near,  adjoining,  etc.,  still 
in  a  broader  sense,  the  one  in  which  the  word 
Vas  probably  used  in  the  statute,  appellee's 
tract  was  contiguous  to  the  railway  right  of 
way,  since  it  was  only  separated  therefrom 
by  the  public  road.  .  .  .  The  question 
arises.  Who  are  contiguous  landowners  with- 
in the  meaning  of  the  law?  In  order  for 
plaintiff  to  be  damaged,  must  his  tract  ac- 
tually abut  on  the  right  of  way>  or  can  the 
statute  be  so  extended  in  its  application  as 
to  reach  and  protect  those  whose  tracts  would 
abut  except  for  an  intervening  public  road? 
I  think  so.  A  public  road,  in  my  opinion,  is 
not  such  a  contiguous  tract  of  land  as 
would  prevent  the  application  of  the  statute, 
because  such  public  road  would  need  no 
such  protection.  It  could  not  be  thus  in- 
jured, and  therefore  it  was  not  the  intention 
of  the  legislature  to  protect  it  from  the 
spread  of  such  grass;  but  the  tract  of  land 
upon  which  it  abuts  was  the  subject  of  its 
protecting  care.  Is  this  tract  contiguous  in 
the  sense  in  which  the  word  is  used?  Is  it 
not  in  fact  the  next  or  adjoining  tract?  Cer- 
tainly, it  is  so  in  the  sense  that  no  other 
tract  intervenes.  Suppose  a  river  or  a 
creek  flowed  between  the  railroad  and  the 
land  in  question,  instead  of  a  public  road, 
could  it||)e  urged,  with  any  degree  of  plausi- 
bility, that  a  farm  so  situated  was  not  con- 
tiguous to  the  right  of  way,  simply  because 
so  separated?  Just  as  much  damage  or  in- 
jury would  be  occasioned  from  the  grass  in 
the  one  instance  as  in  the  other.  It  is  a 
matter  of  common  knowledge,  I  take  it,  that 
Johnson  grass  seed  can  be  carried  by  the 
wind  or  otherwise  across  streams,  roadways, 
and  even  over  adjoining  tracts  of  land.  A 
60-foot  roadway  would  not  prevent  the  spread 
of  this  grass  on  the  abutting  tract,  if  it  were 
allowed  to  mature  and  go  to  seed  upon  the 
adjoining  right  of  way,  because  it  might  be 
carried  by  the  wind  across  such  road.  We 
think  the  legislature,  in  using  the  expression 
'contiguous  land,'  must  have  intended  to 
protect  all  tracts  that  would  be  actually 
contiguous  to  the  railway  right  of  way,  were 
it  not  for  such  roadway,  street,  stream,  etc.** 
In  Raxedale  v.  Seip,  32  La.  Ann.  435,  the 
issue  involved  was  whether  the  plaintiffs  were 
contiguous  proprietors  within  the  meaning  of 
a  statute  which  forbade  the  closing  of  pub- 
lic roads  without  the  consent  of  the  con- 
tiguous property  owners.  The  court  said: 
"We  construe  these  words  as  designating 
those  property  owners  through  whose  land 
the  road  passes;  or,  at  all  events,  whose 
property  is  actually  touching  on  the  road. 
This  view,  of  course,  excludes  property  hold- 
'^rs  who,  although  vicinal,  are  not  contiguous.*' 
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It  was  held  in  State  v.  Superior  Ct.  57 
Wash.  71,  106  Pac.  481,  under  a  statute  re- 
quiring a  log  driving  company^  operating  on 
a  river  to  file  a  plat  or  survey  embracing 
within  it  all  lands  contiguous  to  the  river, , 
so  as  to  give  the  riparian  owners  an  oppor- 
tunity to  protect  their  rights,  that  the  word 
"contiguous"  as  used  in  the  statute  was  not 
to  be  given  the  restricted  meaning  of  "next 
to"  or  "touching,"  since  lands  not  bordering 
on  the  river,  nor  forming  its  banks,  but  sub- 
ject to  damage  by  its  overflow,  were  as  much 
entitled  to  protection  from  damage  caused 
by  overflow  as  is  the  land  next  to  and  form- 
ing the  bank  of  the  river. 

The  distinctive  use  of  the  adjective  "ad- 
joining" in  conjimction  with  the  adjective 
"contiguous"  in  an  excavation  ordinance  "in- 
dicates that  the  obligation  extends,  not  only 
to  a  wall  or  structure  which  touches  the  ex- 
cavation, but  also  to  a  wall  or  structure  which 
is  'contiguous' — ^i.  e.,  *near  to'  or  *in  close 
proximity  to,'  definitions  etymologically 
recognized  and  which  have  received  judicial 
sanction."  Gordon  v.  Automobile  Club  of 
America,  180  App.  Div.  588,  101  Misc.  728, 
167  N.  Y.  S.  585. 

Accordingly  where  an  ordinance  provides 
that  where  excavation  goes  below  ten  feet, 
if  the  other  party  permits  entrance,  it  shall 
be  the  duty  of  the  party  excavating  to  "pre- 
serve any  adjoining  or  contiguous  wall  or 
walls,  structure  or  structures,  from  injury," 
etc.,  an  excavation  within  five  feet  of  the 
plaintiff's  building  which  was  injured  is  con- 
tiguous within  the  meaning  of  the  ordinance. 
Baxter  v.  York  Realty  Co.  128  App.  Div.  79, 
112  N.  Y.  S.  455,  wherein  it  was  said:  "The 
learned  referee  has  entered  into  a  careful  con- 
sideration of  the  word  and  its  use,  as  well  as 
into  the  histery  of  the  provision  in  the  code, 
and  reaches  the  conclusion  that  the  excava- 
tion was  contiguous,  a  conclusion  which  seems 
well  within  reason  and  authority.  All  the 
words  of  a  statute  are  to  be  given  some 
meaning,  if  possible,  and  if  it  were  intended 
te  require  that  the  walls  should  be  adjoining 
there  was  no  occasion  for  using  the  word 
'contiguous'  disjunctively,  and  if  contiguous 
has  a  larger  meaning,  and  the  situation  is 
within  the  mischief  to  be  remedied,  it  is 
clearly  within  the  statute.  Mr.  Crabb,  in  his 
English  Synonyms,  classifies  together  'ad- 
jacent,' 'adjoining,'  and  'contiguous,'  and, 
after  giving  the  etymology  of  these  words, 
illustrates  the  difference  between  them  in  the 
following  manner:  'What  is  adjacent  may 
be  separated  by  the  intervention  of  some  third 
object:  "They  have  been  beating  up  for 
volunteers  at  York,  and  the  towns  adjacent, 
but  nobody  will  list." — Grenville.  What  is 
adjoining  must  teuch  in  some  part:  "As  he 
happens  to  have  no  estate  adjoining,  equal 
to  his  own,  his  oppressions  are  often  borne 


without  resistance." — Johnson.  What  is 
contiguous  must  be  fitted  to  touch  entirely 
on  one  side:  "We  arrived  at  the  utmost 
boundaries  of  a  wood,  which  lay  contiguous 
to  a  plain." — ^Steele.  Lands  are  adjacent  ta 
a  house  or  town;  fields  are  adjoined  to  each 
other;  houses  contiguous  to  each  other.' 
That  is,' the  word  contemplates  nearness,  but 
with  intervening  spaces,  as  between  houses; 
and  when  we  are  contemplating  a  local  city 
provision,  designed  to  apply  to  city  lots, 
with  contiguous  buildings,  it  seems  Entirely 
proper  that  we  should  hold  that  any  wall  is 
contiguous  which  is  near  enough  to  be  dis- 
turbed by  the  excavation." 

An  ordinance  authorizing  the  levying  of  a 
special  tax  on  property  contiguous  te  a  cer- 
tain street  which  was  to  be  improved,  has 
been  held  to  include  the  right  to  tax  a  rail- 
road nmning  through  that  street.  Kuehner 
y.  Freeport,  143  111.  92,  32  N.  E.  372,  17 
L.R.A.  774. 

The  right  of  way  of  a  railroad  must  be 
held  to  be  contiguous  property  to  streets 
proposed  to  be  improved  and  Liable  te  be- 
taxed  as  such.  Chicago,  ete.  K.  Co.  v.  Mo- 
line,  168  111.  64,  41  N.  E.  877.  See  to  that 
effect  Spring  Creek  Drainage  Dist.  v.  Elgin, 
etc  R.  Co.  249  111.  260,  94  N.  E.  529;  Rich 
▼.  Chicago,  152  ni.  18,  38  N.  E.  256.  But 
see  South  Park  Com'rs  v.  Chicago,  etc  K. 
Co.  107  111.  106,  wherein  an  act  which 
authorized  the  assessment  of  a  special  tax 
on  contiguous  property  abutting  a  certain 
avenue  which  was  to  be  improved,  was  held 
not  to  include  the  right  of  way  and  franchise 
of  a  street  railway  abutting  on  such  avenue; 
the  court  saying:  "It  is  clear  that  nothing 
but  some  tangible  object  or  thing  can,  with 
propriety,  be  said  to  abut  on  a  street  or 
avenue,  and  it  is  not  pretended  the  subject 
of  assessment  in  this  case  is  anything  of  the^ 
kind.  If  the  intereste  or  rights  assessed  can 
be  said  to  have  any  corporeal  or  physical 
existence,  so  that  they  could,  with  any  pro- 
priety of  language,  be  said  to  be  contiguous 
to  or  abutting  upon  anything,  they  must  be 
represented  by  the  avenue  iteelf,  and,  as  is 
well  said  by  the  appellate  court,  it  would  be 
a  legal  solecism  to  say  the  avenue  was  c<m- 
tiguous  to  and  abutted  on  iteelf.  .  .  . 
And  as  a  street  cannot  in  the  nature  of 
things  abut  on  itself,  and  as  mere  intangible 
rights  or  privileges,  for  the  same  reason,  are 
incapable  of  abutting  on  anything,  it  is  clear 
the  assessment  was  tmauthorized." 

The  proprietor  of  a  hotel  distant  several 
blocks  from  a  river,  the  intervening  property 
being  owned  and  occupied  by  others,  is  not 
within  a  waterworks  ordinance  saving  the  ri- 
parian rights  of  persons  "contiguous  to  the 
river."  New  Orleans  Water-Works  Co,  v. 
Rivers,  115  U.  S.  674,  6  S.  Ct.  273,  29  U.  S. 
(L.  ed.)   525. 
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Where  au  act  authorized  the  granting  of 
the  exclusive  privilege  to  a  company  for  the 
purpose  of  supplying  the  city  and  its  inhabi- 
tants with  water,  and  section  18  thereof  pro- 
vided ''that  nothing  in  this  act  shall  be  so 
construed  as  to  prevent  the  city  council  from 
granting  to  any  person  or  persons  contiguous 
to  the  river,  the  privilege  of  laying  pipes  to 
the  river,  exclusively  for  his  or  their  own 
use,"  a  person  was  held  to  be  contiguous 
whose  property  was  separated  from  the  river 
only  by  a  street  or  public  highway.  New 
Orleans  Water-Works  Co.  v.  Ernst,  32  Fed.  5, 
wherein  it  was  said:  "In  Water- Works  Co. 
Y.  Rivers,  115  U.  S.*  674,  6  S.  Ct.  273,  the 
supreme  court  decided  that  the  proprietor  of 
the  St.  Charles  Hotel  was  not  'a  contiguous 
person.'  The  St.  Charles  Hotel  is  five  blocks 
from  the  river.  It  being  settled  that  it  ia 
not  contiguous,  it  seems  to  me  that  no  lot  can 
be  contiguous  unless  it  actually  fronts  on  the 
river,  or  is  separated  from  the  river  only  by 
a  public  highway,  with  no  private  owner  in- 
tervening, or  possibly  on  a  block  or  square  bo 
situated.  There  is  no  line  of  demarkation 
short  of  this;  for,  in  a  broad  sense,  the  whole 
city  of  New  Orleans  is  contiguous  to  the  Mis- 
sissippi river.  I  think  that  the  question  of 
contiguity  must  have  been  meant  to  be  deter- 
mined by  present  circumstances.  The  limita- 
tion in  the  eighteenth  section  of  the  charter 
presupposes  a  right  already  existing  whidi  ia 
recognized,  not  created.  If  an  owner  had 
been,  but  is  not  now,  within  the  meaning  of 
the  term,  'contiguous,'  as  here  used,  his 
former  right  would  have  passed  from  him 
along  vrith  all  other  rights  dependent  upon 
continued,  present  contiguity.  It  follows, 
no  one  of  the  defendants  is  a  person  con- 
tiguous to  the  Mississippi  river  except  Louis 
Ruch.  His  property  is  separated  from  the 
river  only  by  a  street  or  public  highway,  and 
he  is  a  'contiguous  person.'" 

The  words  "contiguous  and  compact"  as 
used  in  a  state  constitution  in  reference  to 
territory  composing  senatorial  districts,  does 
not  require  that  the  territory  should  be  so 
apportioned  or  set  apart  as  to  make  every 
part  as  near  as  possible  to  a  common  center. 
The  language  must  have  a  reasonable  con- 
struction in  view  of  the  subject-matter  to 
which  it  is  applied.  People  v,  Crossley,  261 
111.  78,  103  N.  E.  537.  And  see  People  v. 
Thompson,  155  HI.  451,  40  N.  E.  307.  A  con- 
stitutional clause  providing  that  each  sena- 
torial district  "shall  at  all  times  consist  of 
contiguous  territory"  has  been  held  to  pre- 
vent the  legislature  from  joining  Richmond 
to  either  New  York  or  Kings  counties,  be- 
cause in  order  to  do  so  it  would  have  been 
necessary  to  divide  those  counties  in  forming 
a  senatorial  district,  which  the  legislature  is 
prohibited  from  doing.  The  court  said  that 
the  most  contiguous  county  to  Richmond,  if 
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there  can  be  any  such  thing  as  degrees  of  con- 
tiguity, is  the  county  of  Queens,  which  is  a 
fraction  of  over  eight  miles  distant  from  Rich- 
mond. Payne  v.  O'Brien,  51  Misc.  397,  101 
N.  Y.  S.  367.  But  see  Sherrill  v.  O'Brien,  188 
N.  Y.  185,  81  N.  E.  124,  117  Am.  St.  Rep. 
841,  wherein  it  was  held  that  the  ordinary 
and  plain  meaning  of  the  words  "contiguous 
territory"  is  not  territory  nearby,  in  the 
neighborhood  or  locality  of,  but  territory 
touching,  adjoining,  and  connected,  as  dis- 
tinguished from  territory  separated  by  other 
territory;  and  that  the  county  of  Richmond 
was  not  contiguous  to  Queens  within  the 
meaning  of  the  word  as  thus  defined. 

An  agreement  whereby  the  defendant  agreed 
that  he  would  not  operate  a  certain  machine 
for  a  specified  time  "in  the  territory  con- 
tiguous to  Guthrie,  Illinois,"  has  been  held 
to  be  void  for  uncertainty.  Hoff  v.  Leueer- 
man,  143  111.  App.  170,  the  court  sayiAg: 
"It  is  obvious  that  the  word  when  employed 
as  descriptive  of  territory,  renders  the  ex- 
tent or  scope  intended  to  be  included  thereby 
so  indefinite  as  to  make  it  impossible  to  deter- 
mine with  certainty  whether  the  restriction 
provided  by  the  contract  is  reasonable  as  to 
place,  or  whether  or  not  appellee  had  violated 
the  same.  For  this  reason  we  are  con- 
strained to  hold  that  the  contract  is  void  for 
uncertainty,  and  incapable  of  enforcement." 

In  Huggins  v.  Link,  28  Idaho  185,  152  Pac. 
1062,  the  court  construed  the  following  stat- 
ute: "Whenever  fifty  or  more  of  the  holders 
of  title  or  evidence  of  title  to  lands  wholly 
within  the  limits  of  a  single  county,  and 
aggregating  not  less  than  20,000  acres  of 
contiguous  territory,  or  consisting  of  con-, 
tiguous  territory  of  a  less  extent  but  hav- 
ing an  assessed  valuation  of  at  least  $1,000,- 
000  at  the  last  preceding  county  assessment, 
desire  to  provide  for  the  organization  of  the 
same  as  a  highway  district,  they  may  pro- 
pose the  organization  of  a  highway  district, 
under  this  act,"  etc.  It  was  held  that  the 
words  "contiguous  territory"  used  in  the  act 
under  consideration  referred  to  lands,  wheth- 
er  publicly  pr  privately  owned,  situated  with- 
in the  outside  boundaries  of  a  proposed  high- 
way district  composed  of  two  or  more  tracts 
of  country  segregated  by  intervening  terri- 
tory which  is  excluded  therefrom. 

Land  separated  from  a  municipal  corpo- 
ration by  a  river  is  contiguous  within  ths 
meaning  of  an  act  authorizing  the  municipal- 
ity to  annex  contiguous  land.  Vestal  v.  Little 
Rock,  54  Ark.  321,  16  S.  W.  891,  16  S.  W. 
291,  11  L.R.A.  778,  wherein  it  was  held  that 
an  order  granting  the  municipality  the  right 
to  annex  contiguous  land,  was  not  invalid 
because  such  land  was  separated  by  a  river;- 
the  court  saying:  "By  contiguous  lands  we 
understand  such  as  are  not  separated  from 
the  corporation  by  outside  land.    •    .    .    To 
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sustain  their  first  ground  for  reversal,  appel- 
lants rely  on  the  fact  that  the  city  is  on  one 
side,  and  a  part  of  the  lands  included  in  the 
order  is  on  the  other  side  of  the  Arkansas 
river.  But  we  do  not  think  this  fact  con- 
clusive that  the  lands  are  not  contiguous 
within  the  meaning  of  the  act.  The  river  is 
also  included  in  the  land  annexed,  and  is 
therefore  not  a  break  to  contiguity."  To  the 
same  eifect  see  Vogel  v.  Little  Rock,  54  Ark. 
335,  15  S.  W.  836 ;  Sanders  v.  Coeur  d*  Alene, 
27  Idaho  353,  149  Pac.  290. 

It  has  been  held  that  a  statute  authorizing 
the  incorporation  into  a  village  of  contiguous 
property,  will  not  allow  the  annexation  of 
two  tracts  of  land,  which  are  connected  by  a 
small  narrow  strip,  which  strip  was  added  as 
a  subterfuge.  Wild  v.  People,  227  111.  556, 
81  N.  E.  707. 

It  has  been  held  under  a  federal  act  (2 
Fed.  St.  Ann.  [2d  ed.]  5)  which  prohibits  a 
master  of  passenger  ships  from  bringing 
emigrants  from  a  foreign  port  into  any  port 
of  the  United  States  unless  certain  specified 
accommodations  were  provided,  and  which 
excepts  "ports  and  places  in  foreign  terri- 
tory contiguous  to  the  United  States/*  that 
emigrants  brought  from  Vancouver  island 
into  the  United  States  were  within  the  ex- 
ception of  the  act,  since  it  is  territory  con- 
tiguous to  the  United  States.  The  Danube, 
65  Fed.  993. 


GRAHAM 


V. 


Tennessee     Supreme     Court — ^November    28, 

1916. 


13e  Tenn.  418  f  189  8.  W.  867, 


Bills      and     Notes    ^    Aooomniodatioii 
Maker  —  Extension,  of  Time  as  Bis- 

oharse. 

The  general  provisions  of  Negotiable  In- 
struments Law  (Laws  1899,  ch.  94)  are: 
"The  person  primarily  liable  on  an  in- 
strument is  the  person  who  by  the  terms  of 
the  instrument  is  absolutely  required  to  pay 
the  same.  All  other  parties  are  secondarily 
liable."  Section  119  provides  that  a  nego- 
tiable instrument  is  discharged:  "1.  By  pay- 
ment in  due  course,  by  or  on  behalf  of  the 
principal  debtor;  2.  By  payment  in  due 
course,  by  the  party  accommodated,  where 
the  instrument  is  made  or  accepted  for  ac- 
commodation; 3.  By  the  intentional  cancel- 
lation thereof  by  the  holder;  4.  By  any  other 
act  which  will  discharge  a  simple  contract  for 
the  payment  of  money;  5.  When  the  prin- 
cipal debtor  becomes  the  holder  of  the  in- 


strument at  or  after  maturity  in  his  own 
right."  Section  120  provides  that  a  person 
secondarily  liable  on  the  instrument  is  dis- 
charged (subsection  6) :  "By  an  agreement 
binding  upon  the  holder  to  extend  the  time 
of  payment,  or  to  postpone  the  holder's  right 
to  enforce  the  instrument,  unless  made  with 
the  assent  of  the  party  secondarily  liable,  or 
unless  the  right  of  recourse  against  such 
party  is  expressly  reserved."  It  is  held  that 
a  person  signing  a  note  as  maker,  but  shown 
by  extrinsic  evidence  to  have  been  an  accom- 
modation maker  was  primarily  liable,  and  is 
not  discharged  by  an  agreement,  although 
made  without  his  knowledge  or  consent,  be- 
tween the  holder  and  mdker,  for  valuable 
consideration,  to  extend  the  time  of  payment. 
[See  note  at  end  of  this  case.] 

Negotiable    Instrnments    Law  —  Stat-- 
ntes  Repealed* 

Shannon's  Code,  §  3517,  providing  that  a 
surety,  as  a  party  secondarily  liable,  may  be 
discharged  from  liability  by  giving  the  holder 
of  the  note  thirty  days'  writ&n  notice  to  sue, 
and  section  3522,  providing  that  a  surety 
may  be  discharged  from  liability  by  the  prin- 
cipal debtor  procuring  a  stay  or  to  stay  the 
judgment,  in  so  far  aa  they  confiict  with 
the  later  legislative  enactment  in  the  Nego- 
tiable Instruments  Law,  were  repealed  oy 
that  act. 

Certiorari  to  Court  of  Civil  Appeals. 

Action  by  A.  M.  Shephard,  plaintiff, 
against  C.  A.  Graham,  defendant.  Judgment 
for  plaintiff.  Defendant  brings  certiorari. 
The  facts  are  stated  in  the  opinion. 
Affirmed. 

Lillard  d  Todd  and  N.  Q.  Allen  for  plain- 
tiff. 

0.  W.  Wella  for  defendant. 

[420]  LA.NSDEN,  J. — This  suit  was  brought 
before  a  justice  of  the  peace  to  recover  upon 
the  following  note: 

$100.00.  Etowah,  tenn.,  4/11/1914. 

Sixty — 60 — days  after  date  we  promise  to 
pay  to  the  order  of  A.  M.  Shephard  one  hun- 
dred and  no/100  dollars,  for  value  reoeived, 
with  interest  after  maturity  at  six  per  cent 
per  annum;  and  if  collected  by  attorney  at 
law,  after  maturity,  all  cost  of  collection,  in- 
cluding ten  per  cent,  attorney's  fees,  shall  be 
added  to  principal  and  interest  and  be  part 
of  the  debt. 

Each  party  hereto,  whether  maker,  surety, 
or  indorser,  hereby  waives  all  homestead  and 
exemption  rights  under  the  laws  of  Tennes- 
see and  Georgia,  or  any  other  State,  of  the 
United  States,  and  further  waive  demand, 
protest,  and  notice  of  demand,  nonpayment, 
and  protest. 

J.  C.  Graham.     [L.  S.] 
C.  A.  Graham.     [L.  S.] 
Indorsed : 
June  9th,  Cr.  by  cash $2.00 


GRAHAM  T.  SHEPHARD. 
1S6  Tenn,  ^18, 
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It  appears  without  dispute  that  C.  A.  Gra- 
ham was  an  accommodation  maker,  and  this 
was  known  by  the  holder  at  the  time  the 
note  was  executed.  At  or  about  the  maturi- 
ty of  the  note  the  holder  made  an  agreement 
with  J.  C.  Graham  for  a  vahiable  considera- 
tion to  extend  the  time  of  payment  without 
the  [421]  knowledge  or  consent  of  C.  A.  Gra- 
ham. The  question  for  decision  is  whether 
these  facts  release  0.  A.  Graham  from  lia- 
bility upon  the  note. 

Prior  to  the  enactment  of  the  Uniform 
Negotiable  Instruments  Law  it  is  dear  that 
such  facts  would  have  released  the  accom- 
modation maker  under  the  rule  existing  in 
this  State  as  well  as  many  other  States. 
Stone's  River  Nat.  Bank  v.  Walter,  104  Tenn. 
11,  55  S.  W.  301;  Vestal  v.  Knight,  54  Ark. 
97,  15  S.  W.  17;  Bowen  v.  Darby,  14  FU. 
202;  Perry  v.  Hodnett,  38  Ga.  103. 

Decisions  to  the  same  effect  can  be  found 
in  the  reports  of  Illinois,  Indiana,  lowa^  Lou- 
isiana, Massachusetts,  Michigan,  Missouri, 
New  Hampshire,  New  York,  Vermont,  Vir- 
ginia, and  Wisconsin,  but  there  was  some 
modification  of  the  rule  in  the  States  of 
Maine,  Illinois,  and  perhaps  others. 

Shannon's  Code,  section  3517,  provides,  in 
substance,  that  a  surety,  as  a  party  second- 
arily liable,  may  be  discharged  from  liabili- 
ty by  giving  the  holder  of  the  note  thirty 
days*  written  notice  to  sue;  and  at  section 
3522  it  is  provified  that  a  surety  may  be 
discharged  from  liability  by  the  principal 
debtor  procuring  a  stayor  to  stay  the  judg- 
ment. 

The  title  of  the  act  is: 

"A  general  act  relating  to  negotiable  in- 
struments, being  an  act  to  establish  a  law 
uniform  with  the  laws  of  other  States  on 
that  subject." 

Under  the  general -provisions  of  the  act,  on 
page  140,  it  is  enacted  as  follows: 

[422]  "The  person  'primarily'  liable  <«  an 
instrument  ia  the  person  who  by  the  terms 
of  the  instrument  is  absolutely  required  to 
pay  the  same.  All  other  parties  are  'second* 
arily  liable." 

By  section  119  of  said  Act  it  is  provided 
that  a  negotiable  instrument  is  discharged: 

''1.  By  payment  in  due  course,  by  or  on  be- 
half of  the  principal  debtor; 

"2.  By  payment  in  due  course,  by  the  par- 
ty accommodated,  where  the  instrument  is 
made  or  accepted  for  accomodation; 

*'3.  By  the  intentional  cancellation  there- 
of by  the  holder; 

"4.  By  any  other  act  which  will  discharge 
a  simple  contract  for  the  payment  of  money; 

"5.  When  the  principal  debtor  becomes  the 
holder  of  the  instrument  at  or  after  maturi- 

ft 

ty  in  his  own  right." 

Section  120  provides  that  a  person  second- 
arily liable  on  the  instrument  is  discharged: 


"1.  By  any  act  which  discharges  the  in- 
strument ; 

"2.  By  the  intentional  cancellation  of  his 
signature  by  the  holder; 

"3.  By  the  discharge  of  a  prior  party; 

"4.  By  a  valid  tender  made  by  a  prior  par- 

"5.  By  a  release  of  the  principal  debtor,  im- 
less  the  holder's  right  of  recourse  against 
the  party  secondarily  liable  is  expressly  re- 
served ; 

"6.  By  an  agreement  binding  upon  the 
holder  to  extend  the  time  of  payment  or  to 
postpone  the  holder's  [423]  right  to  enforce 
the  instrument,  unless  made  with  the  assent 
of  the  party  secondarily  liable,  or  unless  the 
right  of  recourse  against  such  party  is  ex- 
pressly reserved." 

The  case  of  Meredith  v.  Dibrell,  127  Tenn. 
387,  155  S.  W.  163,  46  IaR.A.(N.S.)  92,  Ann. 
Cas.  1914B  1079,  construed  section  120, 
above  set  out,  and  held  that  an  extension  of 
time  to  the  principal,  with  an  express,  res- 
ervation of  the  right  of  recourse  against  the 
surety,  does  not  discharge  the  surety  as  pro- 
vided by  subsection  6  of  section  120.  No 
other  question  was  considered  or  determined 
in  that  case.  It  was  held  that  the  section 
of  the  Negotiable  Instruments  Law  last  re- 
ferred to  was  merely  declaratory  of  the  law 
merchant  prior  to  its  enactment. 

In  Hamilton  Nat.  Bank  v.  Breeden,  130 
Tenn.  465,  171  S.  W.  86,  L.R.A.1915C  831, 
it  was  considered  and  determined  upon  the 
facts  of  that  case  that  there  was  no  agree- 
ment binding  upon  the  holder  to  extend  the 
time  of  payment  within  the  meaning  of  the 
Nep^otiable  Instruments  Law. 

In  Heritage  Nat.  Bank  v.  Carpenter,  131 
Tenn.  136,  174  S.  W.  263,  Ann.  Cas.  1916D 
730,  it  was  held  that  a  diversion  of  the  pro- 
ceeds of  the  notes  which  the  surety  signed 
to  a  purpose  other  than  that  agreed  upon 
discharged  the  surety  from  liability  to  the 
extension  of  the  diversion.  This  case  had 
no  reference  to  the  Negotiable  Instruments 
Law,  as  will  be  observed  from  an  inspection 
of  it. 

[424]  Such  is  the  state  of  the  law  in  this 
State.  The  sections  of  the  Code  set  out,  in 
so  far  as  they  conflict  with  the  later  legis- 
lative enactment  in  the  Negotiable  Instru- 
ments Law,  were,  of  course,  repealed  by  that 
act.  As  the  act  states  in  its  title,  its  pur- 
pose is  to  secure  a  uniformity  of  law  re- 
specting negotiable  instruments  so  that  these 
important  articles  of  commerce  shall  be  uni- 
form as  nearly  as  possible  throughout  the 
country.  Pharr  v.  Stevens,  124  Tenn.  669, 
139  S.  W.  730;  Union  Trust  Co.  v.  McGinty, 
212  Mass.  205,  98  N.  E.  679,  Ann.  Cas.  1913C 
525. 

In  the  last  case  cited  it  was  said: 

"It  is  matter  of  common  knowledge  that 
the  Negotiable  Instruments  Act  was  drafted 
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for  the  purpose  of  codifying  the  law  upon  the 
subject  of  negotiable  instruments  and  mak- 
ing it  uniform  throughout  the  country 
through  adoption  by  the  legislatures  of  the 
several  States  and  by  the  Congress  of  the 
United  States.  The  design  was  to  obliterate 
State  lines  as  to  the  law  governing  instru- 
mentalities so  vital  to  the  conduct  of  inter- 
state commerce  as  promissory  notes  and  bills 
of  exchange^  to  remove  the  confusion  or  im- 
certainty  which  might  arise  from  conflict  of 
statutes  or  judicial  decisions  among  the  sev- 
eral States,  and  to  make  plain,  certain,  and 
general  the  controlling  rules  of  law.  Diver- 
sity was  to  be  molded  into  uniformity.  This 
act,  in  substance,  has  been  adopted  by  many 
States.  While  it  does  not  cover  the  whole 
field  of  negotiable  instrument  law,  it  is  de- 
cisive as  to  all  [425]  matters  comprehended 
within  its  terms.  It  ought  to  be  interpreted 
in  such  a  way  as  to  g^ve  effect  io  the  benefi- 
cent design  of  the  legislature  in  passing  an 
act  for  the  promotion  of  harmony  upon  an 
important  branch  of  the  law.  Simplicity 
and  clearness  are  ends  especially  to  be 
sought.  The  language  of  the  aot  is  to  be  con- 
strued with  reference  to  the  object  to  be 
attained.  Its  words  are  to  be  given  their  nat- 
ural and  common  meaning,  and  the  prevail- 
ing principles  of  statutory  interpretation  are 
to  be  employed.  Care  should  be  taken  to  ad- 
here as  closely  as  possible  to  the  obvious 
meaning  of  the  act,  without  resort  to  that 
which  had  theretofore  been  the  law  of  this 
commonwealth,  unless,  necessary .  to  dissolve 
obscurity  or  doubt,  especially  in  instances 
where  there  was  a  difference  in  the  law  in 
the  different  States." 

The  plain  meaning  of  the  general  provi- 
sion of  the  act  that  persons  primarily  liable 
on  an  instrument  are  those  who  "by  the 
terms  of  the  instrument"  are  absolutely  re- 
quired to  pay  it  necessarily  includes  the  ac- 
commodation maker.  By  reference  to  the 
terms  of  the  instrument  in  suit  it  is  obvi- 
ous that  the  plaintiff  in  error  is  absolutely 
required  to  pay  it.  His  signing  the  note  as 
surety,  as  an  accommodation  for  his  brother, 
does  not  appear  by  the  terms  of  the  instru- 
ment, but  only  appears  by  extrinsic  testimo- 
ny. So,  if  we  give  the  words  of  this  act  their 
plain  and  obvious  meaning,  the  plaintiff  in 
error  must  be  held  primarily  liable. 

[426]  This  view  is  strengthened  by  section 
119.  By  that  section  the  different  ways  in 
which  a  negotiable  instrument  may  be  dis- 
charged are  set  out  by  the  legislature,  and 
an  extension  of  time  by  the  holder  to  the 


maker,  without  the  knowledge  or  consent  of 
the  accommodation  maker,  and  for  a  valuable 
consideration,  is  not  one  of  the  methods  by 
which  one  primarily  liable  may  be  dis- 
charged. Section  120  enacts  the  methods  by 
which  one  secondarily  liable  may  be  dis- 
charged, and  the  claim  set  up  in  this  case  is 
expressly  enumerated  in  subsection  6  as  a 
method  of  discharge.  Construing  the  terms 
of  the  act  set  out  above  together,  it  is  obvious 
that  an  accommodation  maker  is  primarily 
liable,  and  may  not  be  discharged  by  the 
agreement  claimed. 

This  construction  has  been  given  the  sec- 
tions of  the  Negotiable  Instruments  Law 
with  almost  unbroken  uniformity.  The  first 
case  perhaps  was  Vanderford  v.  Farmers,  etc. 
Nat.  Bank,  105  Md.  164,  .66  Atl.  47,  10  L.R.A. 
(N.S.)  129.  The  construction  announced  in 
that  case  was  subsequently  followed  by  the 
States  of  Ohio,  Oregon,  Utah,  Washington, 
Kentucky,  and  North  Carolina.  In  Iowa  it 
has  been  held  that  as  between  the  parties 
to  the  instrument  the  Negotiable  Instruments 
Law  does  not  apply,  and  the  payee,  not  be- 
ing regarded  as  a  holder  in  due  course,  is 
discharged  according  to  the  law  merchant  in 
force  in  that  state.  Fullerton  Lumber  Co. 
V.  Snouffer,  139  la.  176,  117  N.  W.  50. 

[427]  In  New  York  the  question  under  con- 
sideration was  expressly  pretermitted  in 
National  Citizens'  Bank  v.  Toplitz,  178  N. 
Y.  464,  71  N.  E.  1.  A  %ill  history  of  the 
course  of  the  decisions  of  the  various  courts 
can  be  obtained  from  an  examination  of 
Union  Trust  Co.  v.  McGinty,  supra. 

The  result  is  that  the  judgment  of  the 
court  of  civil  appeals  is  affirmed,  with  costs. 

NOTE. 

It  is  held  in  the  reported  ease  that  an 
accommodation  maker  of  a  note  is  a  ''person 
who  by  the  terms  of  the  note  is  absolutely 
required  to  pay  the  same"  within  the  provi- 
sion of  the  Negotiable  Instruments  Law  de- 
claring that  such  persons  are  ''primarily  lia- 
ble." It  is  accordingly  held  that  an  ac- 
commodation maker  is  not  discharged  by  an 
extension  of  the  time  of  payment  granted 
without  his  knowledge  or  consent.  The  dis- 
charge of  an  accommodation  party  under  the 
Negotiable  Instruments  Law  by  an  extension 
of  time  to  the  principal  debtor  is  discussed  in 
the  note  to  Union  Trust  Co.  v.  McGinty,  Ann. 
Cas.  1913C  626.  See  also  the  more  recent 
case  of  Jamesson  v.  Citizens  Nat.  Bank,  Ann. 
Cas.  1918A  1097. 
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K«w  York  Court  of  Appeals — ^December  28, 

1916. 


S19  N.  Y.  435;  114  N.  JB.  785. 


Annnltiefl   —   Rishta    of   Aanvltaiit   ^ 
Eleotioii  to  Take  Capital  Smn. 

Where  an  absolute  and  unqualified  annuity 
is  given  by  a  will  with  instructions  to  invest 
a  sum  sufficient  to  purchase  the  annuity,  the 
annuitant  may  elect  to  take  the  capital  sum, 
instead  of  having  it  invested  for  the  purpose 
of  producing  the  aonuity,  since,  if  the  tes- 
ter deemed  it  necessary  to  protect  the  annul- 
tant  against  improvidence,  he  could  have  done 
«c  through  the  instrumentality  of  a  trust. 

[See  note  at  end  of  this  case.] 

Matter  of  Oole,  174  N.  Y.  App.  Div.  634, 
affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  Second  Judicial  Department. 

In  matter  of  Estate  of  William  W.  Cole, 
deceased.  Application  by  Clarissa  Sprake  for 
order  directing  Union  Trust  Company,  execu- 
tor, to  pay  sum  of  money  to  applicant.  Ap- 
plication denied  by  Surrogate's  Court  of 
Queens  County.  Judgment  reversed  by  Ap- 
pellate Division  of  Supreme  Court.  Executor 
appeals.    The  facta  are  stated  in  the  opinion. 


Naihan  A.  Smifth  for  appellant. 
Thomas   M,    Ro>u>lett0   and   Andreio   Tosh 
for  respondent. 

[436]  CUDDBBAOK,  J.— -The  will  of  the  tes- 
tator contained  the  following  provision: 

"VI.  I  direct  my  Executor  to  purchase 
within  one  year  [437]  after  my  death  of  some 
Life  Insurance  Company  or  other  Company 
sound  finaneialiy  doing  business  in  Great 
Britain  of  said  Executor's  selection  an  annu- 
ity payable  quarterly  to  each  of  the  following 
named. individuals,  said  annuity  shall  be  such 
sum  as  the  amount  specified  in  each  case 
shall  procure.  There  shall  be  expended  for 
each  one  of  said  annuities  as  follows : 

"4.  The  same  sum  of  Ten  Thousand  Dol- 
lars shall  be  expended  in  each  case  for  an 
annuity  as  above  provided  for  each  one  of 
the  following  named  individuals,  vis.: 

"a.  Clarissa  Sprake,  of  London,  England, 
wife  of  Henry  Sprake  and  daughter  of  my 
mother's  brother  Henry  Cooke." 

Clarissa  Sprake,  the  person  for  whom  the 
foregoing  directions  requiring  the  purchase 
of  an  annuity  t^ere  made,  applied  to  the 
Surrogate's  Court  for  an  order  authorizing 
the  Union  Trust  Company,  the  Executor,  to 
I»ay  hor  the  sum  of  $10,000  provided  in  the 
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will  instead  of  applying  the  same  to  the  pur- 
chase of  an  annuity..  In  her  petition  the 
applicant  simply  shows  the  provision  of  the 
will  for  an  annuity,  the  extent  of  the  dece- 
dent's estate  and  that  it  is  ample  to  meet  all 
charges  against  it,  and  that  she  has  filed  with 
the  executor  a  written  notice  of  her  election 
to  take  the  sum  of  $10,000  instead  of  having 
the  same  expended  in  the  purchase  of  an 
annuity  as  directed  by  the  will.  The  Surro- 
gate's Court  made  an  order  denying  the  appli- 
cation, which,  on  appeal,  was  reversed  by  the 
Appellate  Division,  and  from  the  determina- 
tion of  the  Appellate  Division  the  executor 
of  the  will  has  appealed  to  this  court. 

It  is  the  settled  law  of  England,  and  has 
been  for  more  than  a  century,  that  the  gift 
of  an  annuity  must  be  regarded  as  a  legacy 
of  ^e  definite  sum  required  to  purchase  tlie 
annuity.  The  rule  was  laid  down,  and  the 
reason  for  it  stated,  as  long  ago  as  1797,  in 
the  case  of  Barnes  v.  I^owley,  3  Ves.  Jr.  305, 
where  the  chancellor' said:  "Could  I  have 
prevented  her  selling  the  annuity  [438]  the 
next  day,  if  it  had  been  laid  out  in  an  annuity 
for  her?  The  whole  252  pounds  would  have 
been  gone.  The  interference  of  the  court 
against  the  will  of  the  legatee  to  compel  the 
laying  out  the  money  in  an  annuity  for  a  per- 
son, her  own  mistress,  would  have  been  per- 
fectly nugatory  and  vain.  The  executor  can 
never  benefit  by  it.  I  cannot  raise  a  doubt 
upon  it." 

This  case  has  since  been  •followed  in  an 
unbroken  line  of  decisions  apparently  to  the 
present  time.  The  last  case  I  find  is  In  re 
Brunning  [1900]  1  Ch.  (Eng.)  276.  The 
same  principle  prevails  in  the  state  of  Massa- 
chusetts. Parker  v.  Cobe,  208  Mass.  260,  21 
Ann.  Cas.  1100,  94  N.  E.  476,  33  L.R.A.(N.S.) 
978.  So  far  as  the  decisions  of  this  state  go 
the  case  of  Beid  v.  Brown,  54  Misc.  481-482, 
106  N.  Y.  S.  27,  is  the  only  one  cited  where 
the  subject  has  been  considered.  That  was 
a  decision  made  at  Special  Term  by  Justice 
Truax,  and  it  is  precisely  in  point.  Justice 
Truax  said:  "Where  an  absolute  and  un- 
qualified annuity  is  given,  with  instructions 
to  invest  a  sum  sufficient  to  purchase  the 
annuity,  the  annuitant  may  elect  to  take  the 
capital  sum  instead  of  having  it  invested  for 
the  purpose  of  producing  the  annuity.  .  .  . 
If  the  testator  had  deemed  it  necessary  to 
protect  the  plaintiff  against  herself  he  could 
have  done  so  through  the  instrumentality  of 
a  trust." 

The  counsel  for  the  appellant  strenuously 
insists  that  the  right  of  election  claimed  by 
the  petitioner  thwarts  the  clearly  expressed 
intention. of  the  testator.    I  think  not. 

It  must  be  assumed  that  the  will  of  the 
testator  providing  fo^  the  annuity  was  drawn 
with  r^2[ard  to  the  law  existing  on  the  sub- 
ject.   The  testator  knew,  it  must  be  assumed. 
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tliat  the  gift  of  tlie  annuity  might  be  re- 
garded as  a  legacy  of  the  definite  sum  set 
aside  to  purchase  the  annuity.  If  he  had 
desired  to  defeat  this  power  of  election,  he 
should  have  followed  the  suggestion  contained 
in  Reid  v.  Brown,  supra,  and  placed  the 
$10,000  in  trust  for  the  benefit  of  the  annui- 
tant. 

[439]  The  order  appealed  from  should.be 
affirmed,  with  costs  to  the  respondent  payable 
out  of  the  estate. 

Willard  Bartlett,  Ch.J.,  Chase,  Collin, 
Hogan,  Cardozo  and  Pound,  JJ.,  concur. 

Order  affirmed. 


NOTE. 
Rislit  of  Annnitant  to  Capital  Sum. 

The  reported  case,  which  holds  that  where 
en  annuity  is  given  absolutely  and  a  fund  is 
set  apart  to  produce  the  amount  thereof  the 
annuitant  may  elect  to  take  the  capital  sum 
in  lieu  thereof,  appears  to  be  the  only  Amer- 
ican case  passing  on  that  question  since  the 
decision  in  Parker  v.  Cobe,  208  Mass.  260, 
21  Ann.  Cas.  1100.  There  are  howerer  a  few 
English  cases  to  the  L..me  effect.  Ford  v. 
Batley,  17  Beav.  303,  61  Eng.  Rep.  (Reprint) 
1060;  Bent  v.  Cullin,  L.  R.  6  Ch.  (Eng.)  235. 
The  reason  for  the  rule  was  Baid  by  the  Mas- 
ter of  the  Rolls  in  Ford  v.  Batley,  supra,  to 
be  that  "if  axt  annuity  were  purchased  he 
might  sell  it  immediately  afterward." 

In  Bent  y.  Cullin,  supra,  wherein  it  ap- 
peared that  a  testator  gave  to  his  wife  £50 
a  year  to  be  paid  out  of  the  interest,  divi- 
dends and  produce  arising  from  his  personal 
property,  and  gave',  after  her  death,  the  said 
£50  to  his  two  daughters  and  his  granddaugh- 
ter, or  their  survivors,  it  was  held  that  there 
was  a  gift  to  the  survivors  of  the  principal 
which  would  produce  the  annuity  of  £50. 
The  court  said:  "However,  the  cases  are 
clear  upon  this,  that  a  gift  of  the  income  of 
a  fund  to  a  particular  person  or  persons  is  a 
gift  of  the  whole  fund.  If  I  give  all  the  in- 
terest of  a  given  fund  to  A.  B.,  and  say 
nothing  more,  A.  B.  takes  the  whole  fund. 
Can  it  be  different  whoi  I  give  £100,  part 
of  the  interest  of  a  given  fund,  to  A.  L.t 
Surely  he  takes  the  principal  which  produces 
that  sum  of  £100.  If  I  give  half  the  interest 
of  a  certain  sum  to  A.  B.,  without  any  words 
of  limitation,  he  will  take  the  half  of  the 
eapital  just  as  in  the  other  case  he  would 
take  the  whole  capital  if  I  gave  him  the 
whole  interest." 

In  Tates  v.  Yates,  28  Beav.  430,  54  Eng. 
Rep.  (Reprint)  511,  the  rule  waa  held  to  be 
applicable  only  to  an  annuitant  who  is  en- 
titled to  have  an  annuity  purchased,  the  Mas- 
ter of  the  Rolls  saying:    "Where  the  legatee 


is  entitled  to  have  an  annuity  bought,  the 
court  gives  the  annuitant  a  sum  of  money 
instead  of  it.  But  if  the  testator  has  en* 
tered  into  an  obligation  to  pay  an  annuity, 
the  annuitant  cannot  have  more  than  what 
he  would  be  entitled  to  at  law,  and  a  judg- 
ment at  law  would  entitle  him  to  tlie  arrears 
only  and  not  to  have  tJie  value  of  the  annuity^ 
paid  to  hinu" 
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INDUSTRIAL  BOARB  OF  IIXINOI8 

ET  Alt. 

Illinoia  Supreme  Court — ^February  20,  1918. 

283  lU,  14S;  118  N.  B.  1028. 


Workmen's  Oompensation.  Acts  —  Ao— 
oident  ArUinB  Out  of  and  in  Course- 
of  Employsient. 

Under  workmen's  compensation  act  (Laws- 
1913,  p.  335),  making  certain  employers  li- 
able for  all  accidental  injuries  sustained 
"arising  out  of  and  in  the  course  of  employ- 
ment," it  is  not  sufficient  that  the  accident 
occur  in  the  course  of  the  employment,  but 
the  causative  danger  must  also  arise  out  of 
it;  for  the  words  "arising  out  of"  refer  to 
the  origin  or  cause  of  the  accident,  and  are 
descriptive  of  its  character,  while  the  words 
"in  the  course  of"  refer  to  the  time,  place, 
and  circumstances  under  which  the  accident 
takes  place,  and  by  the  use  of  these  words  it 
was  not  the  intention  oi  the  legislature  to 
make  the  employer  an  insurer  against  all 
accidental  injuries  which  might  happen  to  an 
employee  while  in  the  course  of  the  employ- 
ment, but  only  for  such  injuries  arising  from 
or  growing  out  of  the  risks  peculiar  to  the 
nature  of  the  work  in  the  scope  of  the  work- 
man's employment  or  incidental  to  such  em- 
ployment, and  accidents  in  which  it  is  possible- 
to  trace  the  injury  to  some  risk  or  hazard  ta 
which  the  employee  is  exposed  in  a  special 
degree  by  reason  of  such  employment;  risks 
to  which  all  per  pons  similarly  situated  are 
equallv  exposed  and  not  traceable  in  some 
special  decree  to  the  particular  emplo3rment 
being  excluded. 

[See  note  at  end  of  this  ease.] 

Same. 

Where  a  construction  company's  foreman^. 
reporting  at  the  building  being  remodeled  a 
half  hour  before  the  hour  when  the  "time"  of 
himself  and  men  began  to  run,  proceeds 
thence  to  another  building  to  telephone  for 
lumber,  when  he  is  struck  l)y  automobile,  the 
accident  happens  in  the  course  of  employ- 
ment; ordering  materials  being  an  incidental 
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duty,  in  discharging  which  the  use  of  tel- 
ephone in  nearby  building  was  as  much  in  the 
course  of  his  employment  as  if  one  had  been 
installed  in  the  building  under  construction 
and  he  was  using  it,  and  a  reasonable  time 
before  as  well  as  after  the  actual  time  for 
which  the  employee  is  paid  being  allowable 
a«  included  within  the  period  of  employment. 
[S^e  note  at  end  of  this  case.] 


In  such  case,  his  employer  haying  ac- 
quiesced in  the  foreman's  practice  of  going  to 
public  telephones  to  telephone  for  materials 
by  repaying  him  amounts  expended  for  tele- 
phone tolls,  the  foreman's  injury  arises  out 
of  his  employment,  since  he  was  injured  in 
performing  a  regular  duty  expected  of  him. 

[See  ncSe  at  end  of  this  case.] 

Refview  #f  Findins  pt  ladustrial  Board* 

Where  there  is  evidence  to  support  the  find- 
ing of  the  industrial  board,  even  though  that 
evidence  is  controverted,  the  courts  cannot 
pass  upon  its  weight  or  sufficiency. 

[See  Ann.  Cas.  1916B  475;  Ann.  Cas.  1918B 
647.] 

Error  to  Circuit  Court,  Cook  county: 
ToBBisoN,  Judge. 

Claim  for  compensation  under  workmen's 
compensation  act.  Joseph  Belanger,  claim- 
ant, and  Mueller  Construction  Company,  de- 
fendant. Claim  allowed  by  Industrial  Board. 
.Decision  affirmed  by  Circuit  Court'  Defend- 
ant brings  error.  The  facts  are  stated  in  thd 
opinion.    Affismed. 

Richard  J,  La/very  and  Shepard,  McCor- 
mick,  Thomasony  Kirkland  do  Patterson  for 
plaintiff  in  error. 

George  E,  Fidler  for  defendant  in  error. 

[149]  Cbaio,  J. — ^This  is  a  writ  of  error  to 
review  the  judgment  of  the  circuit  court  of 
Cook  county  affirming  the  decision  of  the 
Industrial  Board  of  this  State  awarding  de- 
fendant in  error,  Joseph  Belanger,  compen- 
sation for  accidental  injuries  sustained  by 
Tiim  while  in  the  employ  of  plaintiff  in  error, 
the  Mueller  Construction  Company.  The 
accident  occurred  on  the  morning  of  Novem- 
ber 19,  1914,  by  defendant  in  error  being 
struck  by  an  automobile  while  in  the  act  of 
crossing  Chicago  avenue  to  telephone  for 
materials  to  be  used  in  the  remodeling  of 
the  building  on  which  he  was  at  work  for 
£150]  plaintiff  in  error.  The  Industrial 
Board  found  defendant  in  error  was  per- 
manently disabled,  and  allowed  him,  in  addi- 
tion to  his  first  hospital  and  medical  aid, 
compensation  at  the  rate  of  $12  per  week 
until  a  sum  equal  to  $3500  should  be  paid, 
and  a  pension  of  $280  per  year  after  that, 
payable  in  monthly  installments,  as  long 
as  he  lived. 

The  main  grounds  urged  for  a  reversal  of 
the.  judgment  are:     First,  that  the  parties 


were  not  operating  under  the  Workmen's 
Compensation  act  at  the  time  of  the  injury ; 
second,  that  the  accident  did  not  arise  out 
of  and  in  the  course  of  the  employment;  and 
third,  that  the  defendant  in  error  was  not 
wholly  and  permanently  incapacitated  from 
work. 

At  the  time  of  the  accident  plaintiff  in 
error  was  engaged  in  remodeling  the  Catholic 
cathedral  at  the  corner  of  State  and  Su- 
perior streets,  in  the  city  of  Chicago.  De- 
fendant in  error  was  its  foreman  in  charge 
of  the  carpenter  work.  As  such  foreman  he 
ordered  all  materials,  hired  and  discharged  the 
men  under  him  and  had  full  control  of  the 
work.  In  order  to  properly  perform  the 
duties  of  his  position  it  was  customary  for 
him  to  be  at  the  building  in  the  morning 
from  twenty  to  thirty  minutes  before  tlie 
other  workmen,  to  order  materials,  look  over 
the  building  and  in  a  general  way  make  prep- 
aration for  the  day*8  work.  The  men  under 
him  reported  at  eight  o'clock  in  the  morning 
and  quit  at  five  o'clock  in  the  afternoon.  He 
was  paid  by  the  hour,  from  eight  to  twelve 
in  the  forenoon  and  from  one  to  five  o'clock 
in  the  afternoon.  He  received  no  extra  pay 
for  reporting  in  advance  of  the  other  men. 
On  the  afternoon  of  the  day  preceding  the 
accident  he  had  directed  one  of  his  men  to 
telephone  for  lumber  which  he  would  need 
the  first  thing  in  the  morning,  and  the  man 
had  reported  to  him  that  the  lumber  com- 
pany would  be  unable  to  make  the  delivery 
before  noon  of  the  following  day.  No  tele- 
phone had  been  installed  in  the  building  on 
which  defendant  in  error  was  at  work,  and 
when  the  occasion  arose  for  the  use  of 
[151]  one  he  was  required  to  go  elsewhere. 
During  the  three  or  four  months  he  had  been 
at  work  on  the  cathedral,  he,  or  the  men  under 
his  direction,  had  used  some  telephone  in  the 
vicinity  a  dozen  or  more  times.  Defendant 
in  error  on  these  occasions  advanced  the 
money  to  pay  the  phone  charges  and  the 
same  was  re-paid  to  him  by  plaintiff  in  error 
when  he  turned  in  his  expense  account. 
Tliis  had  been  the  practice  during  all  the 
time  he  was  at  work  on  this  job.  On  the 
day  of  the  accident  he  reached  the  building 
at  about  7:30  o'clock  in  the  morning.  At 
that  time  two  of  the  other  men  who  worked 
on  the  job  were  there.  He  opened  the  doors 
in  the  basement,  where  the  tools  were  kept, 
and  started  to  telephone  to  a  lumber  com- 
pany for  lumber  for  use  in  that  day's  work. 
He  went  north  on  Cass  street  to  Chicago  ave- 
nue, which  is  about  half  a  block  from  the 
building,  and  started  to  cross  the  latter 
street,  when  he  was  struck  by  an  automobile 
and  severely  injured.  The  telephone  he  was 
expecting  to  use  was  in  a  saloon  on  the  north 
side  of  Chicago  avenue.  He  did  not  see  the 
automobile  before  he  was  struck  by  it.  As 
a    result    of    the    accident    his    spine,    ribs. 
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shoulder,  knee  and  ankles  were  injured.  He 
was  confined  to  his  bed  about  two  weeks, 
after  which  time  he  was  able  to  be  up  only 
for  a  short  period  each  day  for  some  time. 
At  the  time  of  the  hearing  three  of  his  lum- 
bar vertebrae  were  displaced,  and  he  had 
ecchymosis  of  the  left  side,  atrophy  of  the 
right  leg  at  the  thigh  and  only  the  partial 
use  of  his  right  arm.  There  is  no  dispute 
but  that  he  is  totally  and  permanently  in- 
capacitated from  doing  the  kind  of  work  in 
which  he  was  engaged  when  injured,  or  any 
kind  of  manual  labor  requiring  lifting,  climb- 
ing or  heavy  physical  exertion,  although 
there  is  some  testimony  to  the  effect  that  he 
might  do  certain  kinds  of  office  work  if  it 
were  not  for  the  difficulty  of  keeping  regular 
hours. 

In  support  of  the  plaintiff  in  error's  first 
contention  two  points  are  made:  First,  that 
the  period  of  employment  had  not  commenced 
at  the  time  of  the  accident  to  defendant  in 
[152]  error  and  hence  the  accident  did  not 
occur  in  the  course  of  his  employment;  and 
second,  that  the  injury  received  in  crossing 
a  public  street  was  not  one  arising  out  of 
his  employment  but  *  arose  from  a  hazard 
common  to  all  people  who  use  the  public 
streets. 

In  support  of  the  first  contention  it  is 
urged  that  as  there  is  no  proof  the  parties 
had  filed  their  election  to  come  imder  the 
act  but  were  brought  under  its  provisions 
automatically  because  the  enterprise  in 
which  they  were  engaged  was  one  of  those 
mentioned  in  section  3  of  the  act,  there  is 
no  liability  until  the  time  for  the  actual 
commencement  of  work.  The  statute  makes 
the  employer  liable  for  all  accidental  injuries 
sustained,  ''arising  out  of  and  in  the  course 
of  the  employment."  The  words  "arising 
out  of"  the  words  "in  the  course  of"  are  used 
conjunctively.  In  order  to  satisfy  the  stat- 
ute both  conditions  must  concur.  It  is  not 
sufficient  that  the  accident  occur  in  the 
course  of  the  employment,  but  the  causative 
danger  must  also  arise  out  of  it.  The  words 
"arising  out  of"  refer  to  the  origin  or  cause 
of  the  accident  and  are  descriptive  of  its 
character,  while  the  words  "in  the  course 
of"  refer  to  the  time,  place  and  circiunstances 
under  which  the  accident  takes  place. 
(Fitzgerald  y.  Clarke  [1908]  2  K.  B.  (Eng.) 
796,  77  L.  J.  K.  B.  1018,  99  L.  T.  N.  8. 
101,  1  B.  W.  C.  C.  197;  Eugene  Dietzen  Co. 
v.  Industrial  Board,  279  111.  11,  Ann.  Cas. 
1918B  764,  116  N.  E.  684.)  By  the  use  of 
these  words  it  was  not  the  intention  of  the 
legislature  to  make  the  employer  an  in- 
surer against  all  accidental  injuries  which 
might  happen  to  an  employee  while  in  the 
course  of  the  employment,  but  only  for  such 
injuries  arising  from  or  growing  out  of  the 
risks  peculiar  to  the  nature  of  the  work  in 


the  scope  of  the  workman's  employment  or 
incidental  to  such  employment,  and  acci- 
dents in  which  it  is  possible  to  trace  the  in- 
jury to  some  risk  or  hazard  to  which  the 
employee  is  exposed  in  a  special  degree  by 
reason  of  such  employment.  Risks  to  which 
all  persons  similarly  situated  are  equally 
exposed  and  not  traceable  in  some  special 
degree  to  the  particular  employment  are  ex- 
cluded. This  intention  is  manifest  [153]  by 
the  act  in  confirming  its  automatic  provi- 
sion to  certain  hazardous  employments 
enumerated  in  section  3  of  the  act  llie  em- 
ployments included  are  restricted  and  have 
special  reference  to  those  that  are  dangerous 
to  lives  and  limbs  of  those  employed  there- 
in. The  reason  for  the  classification  is,  that 
experience  has  shown  that  those  engaged  in 
such  occupations  are  subject  to  special  risks 
and  hazards  peculiar  to  those  occupations 
not  common  to  other  employments,  and  that 
it  is  but  just  that  society  should  be  made  to 
bear  a  portion  of  the  burdens  arising  from 
the  accidental  injuries  peculiar  to  the  risks 
of  those  employments  as  a  part  of  the  cost 
of  such  business. 

In  Eugene  Dietzen  Co.  v.  Industrial  Board, 
supra,  on  the  authority  of  Moore  v.  Man- 
chester Liners  [1910]  A.  C.  (Eng.)  498, 
we  held  an  accident  arises  in  the  course  of 
the  employment  if  it  takes  place  while  the 
employee  is  doing  what  a  man  so  employed 
may  reasonably  do  within  a  time  during 
which  he  is  employed  and  at  a  place  where  ' 
he  may  reasonably  be  during  that  time  to 
do  such  thing,  and  that  an  accident  arises 
out  of  the  employment  when  it  results  from 
a  risk  reaA)nably  incidental  to  the  employ- 
ment and  arising  from  some  cause  "which 
might  have  been  contemplated  by  a  reason- 
able person  when  entering  the  employment  as 
incidental  to  it."  In  speaking  on  this  same 
subject  the  Supreme  Court  of  Massachusetts 
in  McNicors  Case,  216  Mass.  497,  102  N. 
E.  697,  L.R.A.1916A  306,  said  that  an  injury 
may  be  said  to  "arise  out  of  the  employment 
when  there  is  apparent  to  the  rational  mind, 
upon  consideration  of  all  the  circumstances, 
a  causal  connection  between  the  conditions 
under  which  the  work  is  required  to  be  per- 
formed and  the  resulting  injury.  Under  this 
test,  if  the  injury  can  be  seen  to  have  fol- 
lowed as  a  natural  incident  of  the  work  and 
to  have  been  contemplated  by  a  reasonable 
person  familiar  with  the  whole  situation  as 
a  result  of  the  exposure  occasioned  by  the 
nature  of  the  employment,  then  it  arises 
out  of  the  employment,  but  it  excludes  an 
injury  which  cannot  fairly  be  traced  to  the 
employment  as  a  contributing  [154]  proxi- 
mate cause  and  which  comes  from  a  hazard 
to  which  the  workmen  would  have  been 
equally  exposed  apart  from  the  employment. 
The  cauaative  danger  must  be  peenHar  to 
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the  work  and  not  common  to  the  neighbor- 
hood. It  must  be  incident  to  the  character 
of  the  business  and  not  independent  of  the 
relation  of  master  and  servant.  It  need  not 
have  been  foreseen  or  expected,  but  after 
the  event  it  must  appear  to  have  had  its 
origin  in  a  risk  connected  with  the  employ- 
ment and  to  have  flowed  from  that  source 
as  a  rational  consequence."  See  Milliken's 
Case,  216  Mass.  293,  103  N.  E.  898,  L.R.A. 
1916A  337;  Sanderson's  Case,  224  Mass.  558, 
113  N.  E.  355. 

As  a  part  of  defendant  in  error's  duties  he 
was  required  to  order  materials  as  needed, 
and  it  may  fairly  be  said,  as  an  incident  to 
such  employment,  that  he  would  have  occa- 
sion to  use,  and  did  use,  a  telephone.  As 
none  was  provided  he  would  go  to  some  near- 
by place  to  use  a  telephone  as  occasion  re- 
quired. In  going  to  and  returning  from  such 
place  we  think  he  was  as  much  in  the  course 
of  his  employment  as  he  would  have  been  in 
going  to  and  returning  from  a  telephqne  if 
one  had  been  installed  on  the  premises.  In 
such  case  there  can  be  no  question  but  that 
had  he  been  injured  the  injury  would  have 
occurred  in  the  course  of  his  employment. 
In  the  instant  case,  as  was  his  custom,  he 
had  reported  at  the  huilding  in  advance  of 
his  men,  and  at  the  time  of  the  accident  was 
on  his  way  to  telephone  about  a  matter 
which  was  a  part  of  his  employer's  business 
in  the  usual  course  of  his  employment.  Un- 
der these  facts  there  can  be  no  serious  ques- 
tion but  that  the  accident  occurred  in  the 
course  of  the  employment.  That  it  occurred 
before  the  actual  time  for  the  commencement 
of  work  is  not  controlling.  Too  great  stress 
cannot  be  placed  on  the  exact  time  when  the 
earning  of  wages  commenced  and  ended,  but 
a  reasonable  time  must  be  allowed  before 
and  after  such  time  and  included  within 
such  period  of  employment  where  the  em- 
ployee is  at  a  place  where  he  might  reason- 
ably be  expected  to  be  at  such  time  and  is 
injured  in  the  course  of  the  [155]  duties  of 
his  employment.  What  would  be  a  reason- 
able time  in  such  case  must  to  a  large  ex- 
tent depend  upon  the  particular  facts  and 
circumstances  of  each  case.  In  Munn  v. 
Industrial  Board,  274  111.  70,  113  N.  E.  110, 
we  held  an  injury  sustained  by  an  employee 
an  hour  after  his  usual  quitting  time,  by 
the  inhaling  of  gas  in  attempting  to  put 
out  a  fire  in  the  coal  in  and  about  the  boiler 
and  engine  room  of  his  employer's  premises, 
arose  out  of  and  occurred  in  the  course  of 
his  employment.  We  there  said:  "The  mere 
fact  that  at  the  time  of  the  accident  Caspar- 
son's  day's  service,  according  to  the  terms  of 
his  employment,  had  ended,  is  not  sufficient 
to  authorize  a  reversal  of  the  finding  that 
the  accident  arose  out  of  and  was  received 
in  the  course  of  his  employment.     The  In* 


dustrial  Board  found  that  on  his  return  to 
the  boiler  room  the  second  time  he  put  in 
some  coal.  An  employee  should  not  be  penal- 
ized for  working  overtime  if  he  wishes  to 
do  so  or  for  endeavoring  to  save  his  mas- 
ter's property."  What  is  there  said  we  think 
is  controlling  here,  and  applies  as  well  to  an 
employee  coming  to  work  before  the  time 
for  the  commencement  of  work  as  it  does 
after  the  hour  for  quitting  has  arrived. 

As  to  the  other  branch  of  the  case,  did 
the  accident  arise  «out  of  the  employment 
or  from  any  special  risk  or  hazard  peculiar 
to  the  employment  or  incidentally  connected 
therewith?  This  is  by  far  the  most  difficult 
question  in  the  case.  A  risk  is  said  to  be 
"incidental  to  the  employment  when  it  be- 
longs to  or  is  connected  with  what  a  work- 
man has  to  do  in  fulfilling  his  contract  of 
service."  In  Podger  v.  Parsley  School 
Board,  S.  C.  584»  it  was  held  that  an  injury 
to  a  janitor  on  the  street  by  being  overcome 
by  the  heat  in  the  course  of  his  employment 
in  taking  messages  from  one  headmaster  to 
another  did  not  arise  out  of  such  employ- 
ment. In  Symmonds  v.  King,  8  B.  W.  C.  C 
(£ng.)  189,  it  was  held  that  a  painter  who 
was  obliged  to  cross  a  street  to  obtain  some 
paint  and  was  knocked  down  by  a  tramcar 
and  injured  did  not  suffer  an  injury  arising 
out  of  and  in  the  course  of  his  employment. 
[156]  In  Sheldon  v.  Needham  [1914]  W.  C. 
&  Ins.. Hep.  (Eng.)  274,  30  Times  L.  Rep. 
590,  68  Sol.  J.  652,  7  B.  W.  C.  C.  471,  it 
was  held  a  charwoman  sent  by  her  employer 
to  mail  a  letter,  who  fell  and  broke  her  leg 
in  going  to  the  post-office,  could  not  re- 
cover. The  basis  of  these  decisions  is  that 
the  injury  sustained  in  such  case  does  not 
arise  out  of  any  special  risk  peculiar  to  the 
line  of  such  employment  greater  than  that 
imposed  upon  others  but  from  a  cause  to 
which  all  persons  who  use  the  public  streets,, 
whether  employed  or  not,  are  in  an  equal 
degree  exposed.  In  Hopkins  v.  Michigan 
Sugar  Ck).  184  Mich.  87,  150  N.  W.  325, 
L.B.A.1916A  310,  it  was  held  that  an  em- 
ployee whose  duty  it  was  to  visit  different 
factories  of  his  employer,  and  who,  while 
returning  from  a  visit,  slipped  and  fell  on 
an  icy  pavement  while  walking  toward  a 
street  car,  could  not  recover.  On  the  other 
hand,  it  has  been  held  that  where  there  is 
some  extra  hazard  in  the  employment  or 
where  the  injury  occurs  through  some  act  of 
the  employer  the  injured  employee  is  entitled 
to  recover  luider  the  Compensation  act.  In 
Roland  v.  Wright,  1  K.  B.  (Eng.)  963,  a 
stableman,  while  eating  his  lunch  in  the 
stable,  was  bitten  by  a  cat  belonging  to* 
the  proprietor  and  which  was  kept  in  the 
stable.  The  court  held  that  by  reason  of  the 
proprietor  keeping  the  cat  in  the  stable 
the   employee  was  thereby  subjected  to  am 
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extra  hazard  by  the  employer,  and  that  the 
accident  was  just  as  much  an  accident  aris- 
ing out  of  his  employment  as  if  he  had  been 
kicked  or  bitten  by  a  horse  in  the  stable. 
In  Pierce  v.  Provident  Clothing,  etc.  Co. 
[1911]  1  K.  B.  (Eng.)  997,  80  L.  J.  K.  B. 
831,  104  L.  T.  N.  S.  473,  27  Times  L.  Rep. 
299,  55  Sol.  J.  363,  4  B.  W.  C.  C.  242, 
it  was  held  where  a  man  was  employed 
as  a  collector  and  with  the  knowledge  and 
permission  of  his  employer  traversed  the 
streets  of  a  crowded  district  of  the  city  on 
a  bicycle  and  while  so  'doing  collided  with 
a  tramcar,  he  was  exposed  more  than  an 
ordinary  member  of  the  public  to  the  risks 
of  the  streets  and  compensation  could  be  re- 
covered for  his  death.  In  M'Niece  v.  Singer 
Sewing  Mach.  Co.  [1911]  Sc.  Ct.  Sess.  48 
Scot.  L.  Rep.  15,  4  B.  W.  C.  C.  361,  a  can- 
vasser and  collector,  while  riding  a  bicycle 
in  the  course  of  his  employment,  was  kicked 
by  a  horse  and  it  was  held  that  he  was  en-  , 
titled  to  recover.  In  [157]  Zabriskie  v.  Erie 
R.  Co.  86  N.  J.  L.  266,  92  Atl.  385,  L.R.A. 
1916 A  516,  the  employer  had  failed  to  pro- 
vide the  necessary  toilet  facilities  at  the 
place  where  the  deceased  was  working  and' 
he  and  other  employees  were  compelled  to 
cross  a  street  to  reach  such.  While  going 
across  the  street  for  that  purpose  the  de- 
ceased was  struck  by  an  automobile  and 
thrown  onto  a  railroad  track  which  crossed 
the  street  and  was  again  struck  by  a  train 
and  killed.  It  was  held  that  a  recovery 
could  be  had  under  the  Compensation  act. 

It  is  difficult  to  distinguish  and  reconcile 
all  the  cases,  but  the  gist  of  the  decisions 
seems  to  be  that  there  must  be  some  special 
risk  incident  to  the  particular  employment 
which  imposes  a  greater  danger  upon  the 
employee  tlian  upon  other  persons  using  the 
streets.  The  criterion,  however,  is  not  that 
other  persons  are  exposed  to  the  same  dan- 
ger, but  rather  that  the  employment  renders 
the  workman  peculiarly  subject  to  the  dan- 
ger. The  question  is,  then,  did  the  circum- 
stances of  the  employment  of  the  defendant 
in  error  require  him  to  incur  some  special 
risk  in  using  the  street  in  the  way  he  did? 
If  so,  no  matter  how  slight,  it  cannot  be 
said  that  no  greater  danger  was  imposed 
upon  him  than  upon  an  ordinary  member  of 
the  public.  Under  the  decisions,  if  the  plain- 
tiff in  error  had  employed  a  messenger  to 
run  errands  for  the  foreman  in  charge  of 
the  work  on  the  cathedral,  to  answer  tele- 
phone calls  and  send  messages  by  telephone, 
there  could  be  no  question  but  that  he  could 
recover  if  he  were  injured  in  the  same  man- 
ner that  the  defendant  in  error  was  injured. 
The  principal  underlying  his  right  to  recover 
would  be  the  same  whether  he  telephoned 
frequently  or  seldom.  The  status  of  the  de- 
fendant in  error  was  not  materially  different 
AS  to  his  duties  at  the  time  of  the  injury 


from  that  of  a  messenger  particularly  em- 
ployed as  such.  He  had  various  duties  to 
perform.  If  he  were  injured  while  in  the 
performance  of  any  of  his  duties  such  injur}- 
would  arise  out  of  his  employment.  It  was 
peculiarly  his  duty,  among  other  things,  to 
ascertain  the  [158]  amount  of  material  on 
hand  and  the  amount  needed  and  to  take  the 
nene<*aary  steps  to  get  needed  material  to  the 
work.  He  had  pursued  the  practice  of  going 
to  public  telephones  to  telephone  for  ma- 
terials and  had  sent  employees  under  him  on 
similar  errands,  and  plaintiff  in  error,  as 
his  employer,  had  acquiesced  in  this  course  of 
conduct  and  had  re-paid  him  the  amoimts 
expended  by  him  for  telephone  charges  in 
sending  these  messages.  The  defendant  in 
error  and  the  employees  he  had  sent  had 
followed  substantially  the  same  practice, — 
that  is,  of  going  to  convenient  telephones  in 
that  neighborhood.  Plaintiff  in  error  had 
installed  telephones  at  other  buildings  where 
it  was  doing  work  similar  to  the  work  in 
this   ease. 

In  Zabriskie  v.  Erie  R.  Co.  supra,  it  is 
said:  "The  danger  was  one  which,  in  the 
language  of  the  cases,  was  peculiar  to  the 
employment,  in  that  the  absence  of  proper 
facilities  at  the  shop  and  the  necessity  of 
crossing  the  street  to  reach  them  gave  rise 
to  it.  It  was  not  the  danger  of  an  ordinary 
member  of  the  public  crossing  a  street  on 
his  own  business,  but  was  the  subjection  of 
the  employee  to  that  danger  by  the  condi- 
tions of  his  employment.  The  fact  that  the 
accident  may  have  been,  and  probably  was, 
due  to  the  negligence  of  the  driver  of  the 
automobile,  and  perh^tps  also  to  the  con- 
tributory negligence  of  the  deceased,  tends 
to  cloud  the  issue  but  does  not  differentiate 
the  situation  from  that  of  any  workman 
who  is  required,  in  the  performance  of  his 
work,  to  go  into  a  dangerous  place  and  incur 
the  dangers  connected  with  that  place. 
There  were,  therefore,  two  concurring  causes 
of  the  accident,  namely,  the  automobile  and 
the  necessity  of  crossing  the  street,  for  the 
latter  of  which  the  employer  was  responsible. 
In  this  aspect  the  case  resembles  McKicoI's 
Case,  215  Mass.  497,  102  N.  E.  697,  L.R.A. 
191 6 A  306,  where  deceased  was  put  to  work 
next  or  near  to  a  fellow-workman  who  was 
known  to  the  employer  to  be  addicted  to 
drink  and  was  ugly  when  in  his  cups.  While 
deceased  was  at  work,  this  man,  being  drunk, 
attacked  and  killed  him,  or  injured  [159]  him 
so  that  he  died,  and  the  Supreme  Court  of 
Massachusetts  held  that  the  injury  arose 
out  of  and  in  the  course  of  the  employment, 
putting  its  decision  upon  the  causal  connec- 
tion between  the  injury  of  the  deceased  and 
the  conditions  under  which  the  defendant  re- 
quired him  to  work.  In  the  language  of  the 
Massachusetts  court,  the  act  of  the  auto- 
mobile driver  and  the  conditions  of  employ- 
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ment  that  required  the  deceased  to  croas  a 

street   were    contributing   proximate   causes, 

the  latter  of  which  was  an  actual  risk  of 

the  employment." 

While  it  is  undoubtedly  true  that  the  dan- 
ger, or  liability  of  injury  would  have  been 
greater  if  the  nature  of  the  employment  of 
defendant  in  error  had  required  him  to  cross 
the  street  several  times  a  day,  such  liability 
would  be  one  of  degree,  only.  If,  as  a  part 
of  his  duties,  he  was  required  to  cross  the 
public  street  for  the  purpose  of  telephoning 
on  the  business  of  his  employer  and  while 
so  doing  was  struck  by  a  passing  vehicle,  « 
we  are  unable  to  see  why,  under  the  facts 
of  this  case,  such  an  accident  does  not  arise 
out  of  his  employment  as  well  as  in  the 
course  of  his  employment.  He  was  injured 
in  performing  a  regular  duty  that  was  ex- 
pected of  him.  It  can  be  readily  inferred 
from  the  evidence  that  it  was  part  of  his 
duties  to  supervise  the  delivery  of  material 
to  the  building,  and  that  in  so  doing  it  was 
necessary  to  be  on  the  adjacent  streets  to 
direct  where  such  material  should  be  de- 
posited or  brought  on  the  premises.  Had 
the  accident  occurred  while  he  was  so  en- 
gaged would  liave  been  substantially  the 
same,  in  legal  effect. 

As  to  whether  the  defendant  in  error  had 
suffered  a  complete  disability  that  rendered 
him  wholly  and  permanently  incapable  of 
work,  all  that  need  be  said  is  that  the  evi- 
dence was  conflicting.  The  Industrial  Board 
found  from  the  evidence  that  he  was  wholly 
and  permaiiently  disabled.  There  was  evi- 
dence to  support  such  finding,  being  the 
testimony  of  physicians  who  ha4  examined 
the  defendant  in  error  that  in  their  opinion 
his  disability  was  permanent  and  [16Q]  a 
total  one  and  that  he  would  not  improve. 
Another  physician  testified  on  behalf  of 
plaintifiT  in  error  that  in  his  opinion  the  de- 
fendant in  error  was  not  totally  incapaci- 
tated,— that  he  could  do  some  ofiice  work. 
The  weight  of  this  testimony  was  a  matter 
to  be  passed  upon  by  the  Industrial  Board. 
Where  there  is  evidence  to  support  the  find- 
ing of  the  board,  even  though  that  evidence 
is  controverted,  the  courts  cannot  pass  upon 
its  weight  or  sufficiency.  Parker-Washing- 
ton Co.  V.  Industrial  Board,  274  111.  498, 
113  X.  E.  976;  Chicago  Dry  Kiln  Co.  v. 
Industrial  Board,  276  111.  556,  Ann.  Cas. 
1918B  645,  114  N.  E.  1009. 

The  judgment  of  the  circuit  court  will  be 
affirmed. 

Judgment  affirmed. 

Rehearing  denied  April  4,  1918. 


NOTE. 

In  the  reported  case  it  is  held  that  where 
a  foreman   engaged    on   a   building   in    the 
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course  of  construction  undertook  to  cross  a 
street  to  get  to  a  telephone  for  the  purpose 
of  ordering  materials  to  be  delivered  at 
the  building  and  in  so  doing  was  struck  by 
an  automobile,  the  accident  arose  out  of 
and  in  the  course  of  his  employment  and 
he  was  entitled  to  the  benefits  of  the  work- 
men's compensation  act.  This  conclusion  is 
not  affected,  the  court  holds,  by  the  fact 
that  the  accident  occurred  before  the  regu- 
lar hour  for  b^inning  work,  the  injured 
foreman  having  come  to  the  building  before 
the  commencement  of  working  hours  in 
order  to  see. that  all  was  in  readiness  for 
the  day's  work.  What  is  an  accident 
arising  out  of  and. in  the  course  of  an  em- 
ployment within  the  meaning  of  a  work- 
men's compensation  act  is  discussed  in  the 
notes  to  the  following  cases:  Parker  v.  Ham- 
brook,  Ann.  Cas.  1913C  1;  Plumb  v.  Oobden 
Flour  Mills  Co.  Ann.  Cas.  1914B  495;  Park- 
er V.  Ship  Black  Kock,  Ann.  Cas.  1916B 
1290;  and  Eugene  Dietzen  Co.  y.  Industrial 
Board,  Ann.  Cas.  1918B  764. 
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Mississippi  Supreme  Court,  Division  A — 
February  13,  1917. 

lis  Miss,  lO&t  78  So.  879. 


RailToada  —  Firea  —  Illegal    Speed  — 
ZMdenoe. 

In  an  action  against  a  railroad  company 
for  the  death  of  plaintiff's  mother  and  the 
burning  of  her  house  in  which  she  was  at 
the  time,  evidenee  is  held  not  to  show  that 
the  railroad  negligently  operated  the  engine 
which  caused  the  fire  at  a  speed  of  more  than 
six  miles  per  hour  in  an  incorporated  town, 
contrary  to  Code  1906,  §  4043. 

[See  generally,  Ann.  Cas.  1915A  990.] 

Statute  Imposing  Ltaliility  —  Appltoa* 
liility  to  Personal  Injury  from  Fire* 

Laws  1912,  c.  151,  making  a  railroad  cor- 
poration liable  to  every  person  whose  prop- 
erty is  injured  by  fires  communicated  by  loco- 
motive engine,  and  giving  the  corporation  an 
insurable  interest  in  the  property  along  the 
route,  is  limited  to  liability  for  property  de- 
stroyed, and  does  not  authorize  a  recovery  for 
personal  injuries  or  death  resulting  from  a 
fire  started  by  engine  without  proof  of  negli- 
gence. 

[See  note  at  end  of  this  case.] 
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Appeal  from  Circuit  Court,  Warren  county: 
Bbibn,  Judge. 

Action  hj  Luella  Washington  et  al.,  plain- 
tilTs,  against  Yazoo  and  Mississippi  Valley 
Railroad  Company,  defendant.  Judgment  for 
plaintiffs.  Defendant  appeals.  The  facts  are 
stated  in  the  opinion.     Revebsed. 

Mayes,  Wells,  May  d  Sanders  for  appel- 
lant. 

Dabney  d  Dabney  and  Anderson  Vollor  .d 
Kelly  for  appellee. 

[114]  Sykbs,  J. — The  appellee  sued  the  de- 
fendant railroad  company  in  the  circuit  court 
of  Warren  county  for  damages  for  the  burn- 
ing of  a  small  house  belonging  to  their  mother 
situated  near  the  railroad  track,  and  also  for 
damages  for  the  death  of  their  mother,  who 
>vas  burned  up  in  the  house.  It  is  alleged 
that  the  house  was  set  on  fire  by  sparks  from 
■an  engine  or  locomotive  of  the  defendant 
railroad  company.  The  fire  occurred  on  No- 
vember 27,  1912.  Judgment  was  rendered  in 
favor  of  the  plaintiffs  for  damages  for  the 
>buming  of  the  house,  and  also  for  the  death 
of  their  mother  for  the  amount  of  one  thou- 
sand, eight  hundred  dollars  from  which  judg- 
ment this  appeal  is  prosecuted.  At  the  re- 
quest of  the  phiintiffs,  the  Jury  were  in  effect 
instructed  that,  if  they  believed  that  the  fire 
was  caused  by  cinders  or  sparks  from  an 
engine  of  the  defendant  company,  then  they 
should  return  a  verdict  for  the  plaintiff  both 
for  the  burning  of  the  house  and  for  the 
death  of  their  mother.  The  testimony  in  the 
case  shows  that  the  fire  originated  between 
one  and  two  o'clock  f.m.  on  November  27, 
1912;  that  it  wafi  a  cold,  damp  day.  The 
mother  of  appellees,  who  was  burned  in  the 
house,  was  a  decrepit  and  helpless  old  negro 
woman  about  seventy-seven  years  old  and 
was  there  alone  at  th€it  time.  No  one  saw 
sparks  from  any  engine  set  the  house  on  fire. 
Evidence  was  introduced  that  shortly  before 
and  after  the  accident  engines  of  this  com- 
pany had  been  seen  to  throw  sparks  and  had 
started  fires  along  the  right  of  way  near  the 
lo<m8  in  quo;  that  sparks  from  an  engine 
had  once  set  on  fire  this  same  house;  that 
on  the  day  on  which  this  fire  occurred  sparks 
had  been  seen  falling  from  engines  of  the 
defendant;  that  between  nine  thirty  and  ten 
o'clock  that  morning,  while  one  of  the  ap- 
pellees was  sweeping  the  porch  of  the  house 
which  later  burned,  sparks  from  an  engine 
fell  upon  the  porch.  There  was  testimony 
that  two  freight  trains  and  a  switch  engine 
of  the  company  [115]  passed  this  house  a 
short  time  before  the  fire.  It  was  shown 
that  these  trains  and  this  switch  engine  were 
properly  and  carefully  operated  at  that  time 
And  were  equipped  with  proper  sparks  ar- 


resters. The  exact  distanoe  of  the  house 
from  the  railroad  track  is  not  shown,  but 
varies  from  fifty-nine  to  three  hundred  feet. 
It  seems  to  have  been  the  theory  of  the  lower 
court  that  the  appellant  was  liable  for  all 
damages  which  occurred  to  persons  as  well 
as  property  from  fires  caused  by  sparks  from 
its  engines,  under  chapter  151,  page  161,  Laws 
of  Mississippi  of  1912.  This  chapter  reads 
as  follows: 

"An  act  to  make  railroad  corporations  liable 
for  damages  for  fires  set  out,  directly  or 
indirectly,  by  locomotives  in  use  upon  its 
road,  and  to  give  said  corporations  an  in- 
surable interest  in  the  property  along  the 
line  of  its  road. 

"Railroads  liable  for  damages  resulting 
from  fires  caused  by  locomotives. 

"Section  1.  Be  it  enacted  by  the  legislature 
of  the  state  of  Mississippi,  at  each  railroad 
corporation  owning  or  operating  a  railroad 
in  this  state  shall  be  responsible  in  damages 
to  every  person  and  corporation  whose  prop- 
erty may  be  injured  or  destroyed  by  fire 
communicated  directly  or  indirectly,  by  loco- 
motive engines  in  use  upon  the  railroad  owned 
or  operated  by  such  railroad  corporation,  and 
each  such  railroad  corporation  shall  have  an 
insurable  interest  in  the  property  upon  the 
route  of  the  railroad  owned  or  operated  by  it 
and  may  procure  insurance  thereon  in  its 
own  behalf  for  its  protection  against  such 
damages. 

"Sec.  2.  That  this  act  shall  take  effect  and 
be  in  force  from  and  after  its  passage. 
"Approved  March  8,  1912."      » 
It  is  an  exact  copy  of  a  Missouri  statute. 
This  Missouri  statute  was  held  to  be  const! - 
^  tutional  in  the  very  interesting  case  of  St. 
Louis,  etc.  R.  Co.  v.  Mathews,  165  U.  S.  1, 
17  S.  Ct  243,  41  U.  S.  (L.  ed.)  611.   [116]  We 
quote  from  the  opinion  of  Mr.  Justice  Gray 
as  follows: 

"The  motives  which  have  induced,  and  the 
reasons  which  justify,  the  legislation  now  in 
question,  may  be  summed  up  thus:  Fire, 
while  necessary  for  many  uses  of  civilized 
man,  is  a  dangerous,  volatile,  and  destructive 
element,  which  often  escapes  in  the  form  of 
sparks,  capable  of  being  wafted  afar  through 
the  air,  and  of  destroying  any  combustible 
property  on  which  they  fall ;  and  which,  when 
it  has  once  gained  headway,  can  hardly  be 
arrested  or  controlled.  Railroad  corporations, 
in  order  the  better  to  carry  out  the  public 
object  of  their  creation,  the  sure  and  prompt 
transportation  of  passengers  and  goods,  have 
been  authorized  by  statute  to  use  locomotive 
engines  propelled  by  steam  generated  by  fires 
lighted  upon  those  engines.  It  is  within  the 
authority  of  the  legislature  to  make  adequate 
provision  for  protecting  the  property  of  others 
against  loss  or  injury  by  sparks  from  such 
engine&    The  right  of  the  citizen  not  to  have 
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prc^erty  burned  without  compensation 
is  no  less  to  be  regarded  than  the  right  of 
the  corporation  to  set  it  on  fire.  To  require 
the  utmost  care  and  diligence  of  the  railroad 
■corporations  in  taking  precautions  against 
the  escape  of  fire  from  their  engines  might 
not  afford  sufficient  protection  to  the  owners 
of  property  in  the  neighborhood  of  the  rail- 
roads. When  both  parties  are  equally  fault* 
less,  the  l^islature  may  properly  consider, 
it  to  be  just  that  the  duty  of  insuring  private 
property  against  loss  or  injury  caused  by  the 
use  of  dangerous  instruments  should  rest 
upon  the  railroad  compcuiy,  which  employs 
the  instrumenta  and  creates  the  peril  for  its 
own  profit,  rather  than  upon  the  owner  of 
the  property,  who  has  no  control  over  or 
interest  in  those  instruments.  The  very 
4rtatute  now  in  question,  which  makes  the 
railroad  company  liable  in  damages  for  piop< 
•erty  so  destroyed,  gives  it,  for  its  protection 
against  such  damages,  an  insurable  interest 
in  the  property  in  danger  of  destruction  and 
the  right  to  bbtain  insurance  thereon  in 
[1^7]  its  own  behalf;  and  it  may  obtain  in- 
surance upon  all  such  property  generally, 
-without  specifying  any  particular  property." 

Before  the  enactment  of  this  statute  in 
liiflsissippi,  a  railroad  company  was  only 
liable  for  fire  negligently  started  by  it.  The 
appellant  contends  that  it  is  not  liable  for 
^e  death  of  the  old  woman  unless  the  testi*' 
mony  shows  that  the  fire  was  negligently 
started.  It  contends  that  chapter  161,  above 
set  out>  only  relates  to  damage  to  property, 
.and  not  to  persmial  injuries. 

It  is  the  contention  of  the  appellees  that^ 
even  if  this  be  true,  the  testimony  in  this 
case  further  shows  that  these  engines  were 
-violating  section  4043  of  the  Code  of  1906, 
in  that  they  were  running  over  six  miles  an 
hour  in  an  incorporated  town.  This  conten* 
tion  of  appellees  is  based  upon  certain  testi- 
mony of  the  master  mechanic  of  the  defend- 
ant who  testified  in  the  case.  However,  this 
testimony  does  not  sustain  this  contention. 
The  master  mechanic  at  the  time  in  question 
did  not  see  the  two  freight  trains  or  the 
switch  engine,  one  of  which  is  compelled  to 
have  started  the  fire,  if  it  was  started  by  an 
engine  of  this  company.  On  the  other  hand, 
the  testimony  shows  that  these  three  locomo- 
tives were  being  properly  and  skilfully 
handled  over  that  part  of  the  defendant's 
track.  Consequently,  the  appellee  cannot 
invoke  any  violation  of  this  statute. 

Under  the  above  chapter  of  the  Laws  of 
1912,  proof  that  a  fire  is  started  by  sparks 
of  a  locomotive  of  a  railroad  company  makes 
the  railroad  liable  for  the  resulting  damages 
to  property,  but  in  no  way  affects  any  lia- 
bility for  personal  injuries.  Personal  inju- 
ries and  suits  for  death  resulting  from  per- 
sonal injuries  are  unaffected  in  any  way  by 


this  chapter.  It  was  therefore  error  for  the 
plaintiffs  in  the  court  below  to  fail  to  incor- 
porate, in  their  instructions  as  to  recovery 
for  the  death  of  the  old  woman,  the  usual 
negligence  clause.  The  rule  relating  to  dam- 
ages caused  by  fire  started  by  sparks  from 
a  locomotive  is  now  different  from  that  re- 
lating to  personal  [118]  injuries.  It  there- 
fore follows  that  the  instructions  given  the 
plaintiffs  relating  to  liability  for  the  death 
of  the  old  woman  were  erroneous.  A  correct 
instruction  on  this  question  was  refused  the 
defendant. 
Heversed  and  remanded. 


NOTE. 

Iiiability  of  Railroad  Gompanjr  to  Per- 
son Other  than  Passenger  for  Per- 
sonal Injury  ResnltinK  from  Sparks 
or  Fire  Set  by  Ensine* 

8cope  of  Note,  816. 
Generally,  815. 

Statute  Imposing  Liability  for  Fire  as  In- 
cluding Personal  Injury,  818. 
Sparks  or  Fire  from  Elevated  Railroad,  821. 
Proximate  Cause,  824. 
Contributory  Negligence,  829. 


Scape  of  Note. 

It  is  the  purpose  of  this  note  to  discuss  the 
cases  dealing  with  the  liability  of  a  railroad 
company  to  a  person  other  than  a  passenger 
for  personal  injury  resulting  from  sparks  or 
fire  set  by  an  engine.  It  includes  liability  for 
personal  injury  caused  by  hot  coals,  hot  ashes, 
or  any  substance  likely  to  start  a  fire,  but 
excludes  liability  for  personal  injury  result- 
ing fromi  fiying  cinders.  It  also  excludes  any 
discussion  as  to  the  duty  of  a  railroad  com- 
pany to  provide  spark-arresters  or  other 
appliances  to  prevent  the  escape  of  fire,  or 
to  keep  the  same  in  proper  repair. 

As  to  the  validity  of  a  statute  making  a 
railroad  absolutely  liable  for  damage  by  fire, 
see  the  note  to  St.  Louis,  etc.  R.  Co.  v.  Shore, 
16  Ann.  Cas.  939. 

The  validity  of  a  statute  imposing  double 
liability  on  a  railroad  for  damage  by  fire  is 
discussed  in  the  notes  to  Jensen  v.  South 
Dakota  Cent.  R.  Co.  Ann.  Cas.  1912C  700; 
and  Eastman  v.  Jennings -McRae  Logging  Co. 
Ann.   Cas.  1916A  185. 

The  cases  discussing  the  effect  of  the  par- 
tial invalidity  of  a  statute  relating  to  fires 
set  by  railroads  are  collected  in  the  note 
to  State  V.  Duncan,  Ann.  Cas.  1916D  1,  54. 

Oenerally,, 

The  majority  of  cases  dealing  with  the  lia- 
bility of  a  railroad  company  for  the  escape  of 
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sparks,  or  for  fires  set  by  engines,  have  in* 
volved  an  injury  to  a  passenger,  or  to  prop- 
erty; and  the  eases  involving  liability  for 
injuries  thus  caused  to  other  persons,  are  com- 
paratively few.  It  seems  that  a  railroad  com- 
pany is  liable  for  personal  injuries  resulting 
from  fire  caused  by  the  negligent  equipment 
or  operaticm  of  its  engines,  whether  the 
negligence  is  predicated  on  a  general  failure 
to  exercise  ordinary  care  or  consists  in  a 
violation  of  a  statute  designed  to  prevent  the 
setting  of  fires  on  railroads.  Henry  v.  Cleve- 
land, etc  E.  Co.  67  Fed.  426;  Birmingham 
R.  etc.  Co.  V.  Hinton,  141  Ala.  606,  37  So. 
635;  Glanz  v.  Chicago,  etc.  R.  Co.  119  la.  611, 
93  N.  W.  575;  Rajnowski  v.  Detroit,  etc.  R. 
Co.  74  Mich.  20,  41  N.  W.  847,  affirmed  78 
Mich.  681,  44  N.  W.  335;  Berg  v.  Great 
Northern  R.  Co.  70  Minn.  272,  73  N.  W.  648, 
68  Am.  St.  Rep.  524;  Illinois  Cent.  R.  Co.  v. 
Thomas,  109  Miss.  536,  68  So.  773;  Logan 
V.  Wabash  R.  Co.  96  Mo.  App.  461,  70  S.  W. 
735;  McTavish  v.  Great  Northern  R.  Co.  8 
N.  D.  333,  79  N.  W.  443;  Wilson  v.  Northern 
Pac.  R.  Co.  30  N.  D.  456,  163  N.  W.  429, 
L.R.A.1915E  991;  Seale  v.  Gulf,  etc.  R.  Co. 
65  Tex.  274,  57  Am.  Rep.  602;  Serafina  v. 
Galveston,  etc.  R.  Co.  (Tex.)  42  S.  W.  142; 
Gulf,  etc.  R.  Co.  V.  Johnson  (Tex.)  51  S.  W. 
531.  And  see  the  cases  cited  in  the  following 
subdivision  of  this  note. 

In  Henry  v.  Cleveland,  etc.  R.  Co.  67  Fed. 
426,  a  railroad  company  was  held  to  be  liable 
for  personal  injuries,  where  it  appeared  that 
owing  to  a  collision  a  number  of  tank  cars 
containing  inflammable  oil  were  burst,  allow- 
ing the  oil  to  escape,  which  was  later  set  on 
fire  by  sparks  from  an  engine,  resulting  in 
the  explosion  of  other  tank  cars  and  the 
injury  of  a  volunteer  who  was  attempting 
to  extinguish  the  fire. 

In  Birmingham  R.  etc.  Co.  v.  Hinton,  141 
Ala.  606,  37  So.  635,  a  railroad  company  was 
held  to  be  liable  for  personal  injuries  to  a 
child,  where  it  appeared  that  sparks  from  an 
engine  had  set  fire  to  a  house  and  the  child 
was  severely  burned  while  escaping  there- 
from. 

In  Rajnowski  v.  Detroit,  etc.  R.  Co.  74 
Mich.  20,  41  N.  W.  847,  affirmed  78  Mich.  681, 
44  N.  W.  335,  a  railroad  company  was  held 
liable,  it  appearing  that  a  dwelling  house 
standing  about  fifteen  feet  from  the  company's 
track  caught  fire  from  sparks  and  cinders 
thrown  out  by  a  locomotive,  and  a  child 
therein  was  burned  to  death. 

In  Wilson  v.  Northern  Pac.  R.  Co.  30  N.  D. 
456,  153  N.  W.  429,  L.R.A.1915E  991,  wherein 
it  appeared  that  the  wife  of  a  homesteader, 
who  was  alone  on  the  farm  at  the  time,  was 
severely  strained  in  an  effort  to  extinguish 
a  fire  set  by  sparks  from  an  engine,  the  rail- 
road was  held  to  be  liable. 

In  Serafina  v.  Galveston,  etc.  R.  Co.  (Tex.) 
42  S.  W.  142,  a  railroad  company  was  held 


liable  for  personal  injuriee  where  it  appeared 
that  the  plaintiff  and  his  fajnily  were  driven 
out  of  their  burning  house  at  night,  thinly 
clad  and  suffering  from  cold. 

In  Texarkana,  etc.  R.  Co.  v.  O'Kelleher,  21 
Tex.  Civ.  App.  96,  51  S.  W.  54,  it  appeared 
that  a  person  was  standing  on  the  gallery 
of  a  residence  just  outside  of  the  railroad's 
right  of  way;  and  that  a  shower  of  cinders 
escaping  from  a  passing  engine  fell  on  the 
gallery,  and  one  of  them  struck  him  in  the 
eye  and  destroyed  the  sight  thereof.  The 
engine  was  equipped  with  a  spark-arrester, 
but  It  was  not  shown  to  be  in  good  condi- 
tion, and  it  appeared  that  the  cinders  and 
sparks  escaping  therefrom  at  the  time  were 
larger  than  would  have  escaped  if  the  spark- 
arrester  had  been  in  proper  condition,  or  if 
the  engine  had  been  properly  equipped  to 
prevent  the  escape  of  sparks  and  cinders.  The 
court,  in  holdinjg  the  railroad  company  liable 
for  the  injury,  said:  "The  fact  that  the  fire 
is  set  out  from  sparks  shown  to  have  escaped 
from  a  passing  engine  is  prima  facie  evidence 
of  negligence.  The  business  of  the  defendant 
being  lawful,  it  is  not  responsible  for  acci- 
dents resulting  from  the  running  of  locomo- 
tives over  its  railroad  by  the  agency  of  steam, 
provided  it  has  exercised  the  requisite  care 
to  prevent  damage.  But  the  damage  to  result 
from  an  act  must  be  proximate  and  not  re- 
mote; it  must  be  such  as  reasonably  might 
have  been  expected  as  liable  to  results  from 
the  act  causing  it.  Hiis  is  a  familiar  prin- 
ciple of  law.  Destruction  of  property  by  fire 
escaping  from  an  engine  is  an  apparent  con- 
sequence of  permitting  it  to  esca{»e.  A  spark 
is  liable  to  fall  in  combustible  material  and 
kindle  a  fire.  So  are  cinders  emitted  from 
the  smokestack  of  a  passing  engine  liable  to 
fall  upon  persons  near  the  track,  and  the 
eye,  being  an  exposed  portion  of  the  body,  is 
apt  to  be  struck.  While  it  is  more  obvious 
that  a  spark  falling  in  combustible  material 
will  set  out  a  fire  than  that  a  cinder  is  likely 
to  get  into  the  eye  of  a  person  near  the 
track,  yet  the  latter  consequence  is  none  the 
lesp  direct,  and,  although  not  as  likdy  to 
happen,  might  be  easily  foreseen.  So  if  the 
defendant  permitted  cinders  to  escape  from 
its  engine,  that  by  exercise  of  due  care  it 
could  have  prevented,  and  injury  result- 
ed to  the  person  of  one  near  the  track 
by  coming  in  contact  with  the  eye,  we  do  not 
see  on  principle  why  it  should  not  be  deemed 
guilty  of  negligence  and  held  liable  for  the 
resultant  damages.  We  have  been  unable  to 
find  a  case  where  a  person  thus  injured  has 
brought  an  action,  but  we  think  the  case  here 
presented  falls  within  the  principle  above 
mentioned,  and  that  the  defendant  was  negli- 
gent in  permitting  the  cinders  to  escape  with 
respect  to  the  injury  done." 

But  in  Babcock  v.  Fitchburg  R.  Co.  140  N. 
Y.  308,  35  N.  E.  596,  it  appeared  that  the 
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plamtifTs  intesitate  was  killed  by  the  ex- 
plosion of  a  powder  mill  claimed  to  have  been 
caused  by  sparks  which  escaped  from  the 
smc^estack  of  a  locomotive  because  it  had 
not  adopted  suitable  appliances  to  prevent 
their  escape.  It  further  appeared  that  the 
mill  was  nearly  two  hundred  feet  from  the 
railroad  track,  and  the  locomotive  was  draw- 
ing a  heavy  train  of  cars  up  an  ascending 
grade,  emitting  large  volumes  of  amoke,  which 
were  carried  by  the  wind  towards  the  mill; 
and  as  the  smoke  settled  down  over  the  mill, 
into  which  the  intestate  had  just  entered,  the 
explosion  occurred.  The  mill  had  been  in  the 
same  location  for  many  years,  was  a  wooden 
building  covered  with  tin  and  painted  with 
fireproof  paint,  and  there  were  no  openings 
in  the  side  towards  the  railroad.  The  court, 
in  holding  that  there  was  no  evidence  show- 
ing that  sparks  from  the  locomotive  caused 
the  explosion,  said:  "The  first  question  for 
the  determination  of  the  jury  was  whether 
the  sparks  from  the  locomotive  caused  tlie 
explosion.  The  sole  evidence  bearing  upon 
this  question  is  that  Bennett  was  seen  to  en- 
ter the  building  a  few  moments  before  the 
explosion,  and  that  the  locomotive  was  ap- 
proaching emitting  the  smoke  which  was  car- 
ried to  and  over  the  building,  and  as  it  settled 
down  over  the  same  the  explosion  occurred. 
Bennett  was  the  only  person  in  the  building, 
and  it  does  not  appear  what  he  was  doing  at 
the  time.  There  is  no  evidence  that  any  of  the 
windows  or  doors  of  the  building  were  open, 
or  that  there  was  then  any  occasion  for  hav- 
ing them  open,  or  that  there  was  any  crevice 
or  opening  through  which  sparks  could  enter 
the  building.  Persons  looking  on  from  a  dis- 
tance saw  the  smoke,  but  no  witness  saw  any 
sparks  or  cinders.  .It  seems  that  powder  mills 
are  liable  to  explosion  from  defects  in  ma- 
chinery or  the  carelessness  of  men,  as  mills 
near  this  place  had  exploded  twelve  or  fifteen 
times  in  previous  years,  averaging  a  death  of 
a  human  being  at  each  explosion.  Under 
such  circumstances,  how  could  the  jury  find 
the  cause  of  this  explosion?  The  smoke  set- 
tled down  upon  the  building  at  the  time,  and 
Bennett  entered  the  building  a  few  moments 
before.  There  was  the  coincidence  of  the  smoke 
settling  down  and  the  explosion,  and  also  the 
coincidence  of  Bennett's  entry  into  the  build- 
ing and  the  explosion.  What  caused  the  ex- 
plosion, the  sparks  in  the  smoke  or  some  act 
of  Bennett?  The  jury  might  guess  it  was  one 
or  the  other,  and  one  guess  might  be  more 
probable  than  the  other,  and  still  it  would  b^ 
a  mere  guess.  There  may  be  moral  evidence 
quite  convincing  and  sufficient  to  influence 
the  conduct  of  men  in  some  of  the  ordinary 
affairs  of  daily  life  which  yet  does  not  rise 
to  the  standard  of  legal  evidence  for  the 
consideration  of  a  legal  tribunal,  and  suffi- 
cient to  form  the  basis  of  judicial  action. 
Ann.  Cas.  1918E.^ — 62. 


(McLoghlin  v.  National  Mohawk  Valley  Bank, 
139  N.  Y.  514.)  If  there  had  been  evidence 
that  the  explosion  could  have  been  caused  only 
by  fire  passing  or  brought  into  the  building 
from  the  outside,  then  there  would  have  been 
some  basis  for  the  verdict.  But  there  was  no 
such  evidence,  and  we  know  there  could  be 
none.  If  the  natural  tendency  of  the  opera- 
tion of  the  defendant's  railroad  was  to  en- 
danger thifl  mill  by  the  sparks  emitted  from 
its  locomotives,  the  case  would  be  different. 
But  the  locomotives  on  this  road  had  operated 
for  thirteen  years,  under  all  conditions,  in  all 
kinds  of  weather,  carrying  long  and  short 
trains,  and  yet  the  powder  mill  had  never 
been  destroyed.  The  plaintiff  was  bound  to 
show  that  the  explosion  was  not  caused  by 
the  carelessness  of  Bennett,  and  that  it  was 
caused  solely  by  the  fault  of  the  defendant. 
It  cannot  be  presumed  that  he  was  free  from 
carelessness;  and  the  burden  was  upon  the 
plaintiff  in  some  way  to  prove  it." 

In  Madden  v.  Boston,  etc.  R.  Co.  76  N.  H. 
379,  83  Atl.  129,  39  L.R.A.(N.S.)  1058,  it 
appeared  that  at  the  time  of  the  negligence 
alleged,  the  railro«ul's  section  crew  were  burn- 
ing the  grass  within  its  right  of  way  opposite 
the  premises  where  an  infant  lived  with  her 
parents.  The  evidence  appeared  to  be  confiict- 
ing  whether  she  was  on  the  right  of  way  when 
she  caught  fire,  or  on  her  father's  premises; 
and  according  to  the  testimony  no  one  saw 
her  when  her  clothing  caught  fire,  and  she 
was  first  seen  on/ the  railroad's  land  enveloped 
in  flames.  The  court,  in  holding  that  the 
railroad  was  not  liable  on  the  ground  that 
the  injured  person  was  a  trespasser,  said: 
''The  only  evidence  that  the  defendant's  serv- 
ants actually  knew  of  her  presence  was  that 
when  they  were  attracted  by  her  screams  she 
was  only  some  fifteen  feet  from  them;  an<J 
from  this  it  is  argued  that  they  must  have 
known  she  was  about  there  before  she  caught 
fire.  In  the  absence  of  anv  evidence  that  she 
had  occupied  that  position  for  more  than  an 
instant  of  time,  or  where  she  caught  fire,  or 
that  she  had  done  anything  before  screaming 
to  attract  the  attention  of  the  men  engaged 
in  their  work  on  the  track,  it  cannot  be  rea- 
sonably inferred  that  they  knew  of  her  pres- 
ence in  their  vicinity  before  she  caught  fire. 
The  evidence  is  not  sufficient  to  authorize  s 
finding  that  they  knew  she  was  in  a  place  of 
danger  until  she  was  in  imminent  peril.  Nor 
does  the  evidence  have  any  legitimate  ten- 
dencv  to  show  that  the  workmen  ou^ht  to 
have  known  that  she  or  other  little  children 
were  liable  to  be  there.  It  does  not  appear 
that  the  defendant's  way  was  frequented  by 
children.  It  had  not  been  used  as  a  play- 
ground, and  there  was  no  reason  to  anticipate 
that  children  would  trespass  upon  it  when  it 
was  being  burned  over.  It  is  argued  that  the 
fire  was  attractive  to  children,  and  that  the 
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defendant,  knowing  thia  fact,  ought  to  have 
anticipated  that  they  would  trespass  upon  its 
way  to  play  with  the  fire.  But  this  assump- 
tion  is  not  imiversally  true,  for  many  chil- 
dren are  repelled  by  the  sight  of  a  conflagra* 
tion.  It  is  impossible  without  other  evidence 
to  account  for  the  presence  of  the  deceased  on 
the  defendant's  way.  What  induced  her  to 
go  there  is  problematical;  and  it  cannot  be 
inferred  that  she  was  there  because  the  fire 
attracted  her,  in  order  to  draw  the  further 
inference  that  the  railroad  men  ought  in  the 
exercise  of  reasonable  care  to  have  known  of 
her  presence  in  time  to  warn  her  of  her  dan- 
ger. When  she  screamed,  nothing  could  be 
done  to  save  her.  If,  therefore,  it  would  have 
been  the  defendant's  duty  to  warn  her  of  her 
danger  or  to  drive  her  from  its  land,  if  its 
servants  had  known  or  ought  to  have  known  of 
her  presence  (Hobbs  v.  George  W.  Blanchard, 
etc  Co.  75  N.  H.  73;  Buch  v.  Co.  69  N.  H. 
257 ) ,  the  fact  that  it  cannot  be  charged  with 
that  knowledge  prevents  the  applicaticm  of 
that  doctrine,  and  shows  that  her  injury  is 
not  attributable  to  its  violation  of  any  duty 
it  owed  to  her.  It  had  a  right  to  burn  the 
dry  grass  by  the  side  of  its  track  without 
keeping  watch  for  casual  trespassers  who 
might  possibly  get  into  the  flames  and  be 
injured.  Shea  v.  R.  R.  69  N.  H.  361. 
Whether,  if  it  had  known  the  deceased  was 
present,  it  would  have  been  its  duty  to  pro- 
tect her  from  being  burned  by  the  fire,  on  the 
ground  that  the  fire  was  'active  intervention' 
by  the  landowner,  it  is  unnecessary  to  con- 
sider." 

Statute  Imposing  lAdbUity  for  Fire  aa 
Including  Personal  Injury, 

Though  the  question  has  arisen  in  but  few 
cases  it  seems  that  a  railroad  company  is  lia- 
ble for  personal  injury  under  a  statute  impos- 
ing liability  for  fire,  especially  where  negli- 
gence is  shown  on  the  part  of  the  railroad  in 
failing  to  comply  with  the  statute.  Illinois 
Cent.  R.  Co.  v.  Siler,  229  111.  390,  11  Ann. 
Cas.  368,  82  N.  E.  362,  15  L.R.A.(N.S.)  819; 
Liming  v.  Illinois  Cent.  R.  Co.  81  la.  246, 
47  N.  W.  66,  45  Am.  &  Eng.  R.  Cas.  581; 
Louisville,  etc.  R.  Co.  v.  Haggard,  161  Ky. 
317,  170  S.  W.  966. 

In  Liming  v.  Illinois  Cent.  R.  Co.  supra^ 
the  action  was  based  on  a  section  of  the  Iowa 
code,  providing  that  "any  corporation  oper- 
ating a  railway  shall  be  liable  for  all  dam- 
ages by  fire  that  is  set  out  or  caused  by  oper- 
ating of  any  such  railway."  It  appeared  that 
the  injured  person  was  severely  burned  while 
trying  to  save  the  property  of  one  Ortman, 
on  whose  farm  he  resided,  and  which  had 
been  set  on  fire  by  a  passing  locomotive.  In 
holding  the  railroad  liable  for  the  injuries, 
the  court  said:  **In  this  case  the  plaintiff  did 


not  receive  the  injuries  of  which  he  oomplains 
in  any  attempt  to  protect  human  life,  nor 
in  trying  to  save  his  own  property.  So  far 
as  we  are  advised  by  the  record,  he  was  un- 
der no  legal  obligation  to  protect  the  property 
of  his  neighbor;  yet  his  attempt  to  do  so  was 
entirely  lawful,  and  was  most  praiseworthy. 
If  he  had  failed  to  make  a  Reasonable  effort 
to  save  it,  he  would  have  merited  the  censure 
and  contempt  of  his  neighbors;  and  this 
would  have  been  so  notwithstanding  the  fact 
that  defendant  may  have  been  liable  for  all 
loss  which  could  occur,  and  that  what  he 
accomplished  would  inure  to  its  benefit.  It 
is  the  duty  of  everyone,  according  to  the  re- 
quirements of  an  enlightened  and  just  public 
sentiment,  to  use  -  reasonable  efforts  to  pre- 
serve the  property  of  others  from  threatened 
destructicm;  and,  as  is  well  known,  it  is  a 
duty  which  people  generally  are  quidc  to  dis- 
charge. The  defendant  could  have  foretold, 
with  almost  absolute  certainty,  when  it  set 
the  fire  in  question,  that  plaintiff  being  near, 
would  use  every  reasonable  means  in  at- 
tempting to  save  Ortman's  horses  from  the 
flames,  and  there  was  nothing  surprising  or 
unusual  in  the  attempt  he  made.  Under  the 
circumstances  of  the  case,  it  was  the  natural 
and  probable  result  of  the  wrong  of  defend- 
ant. A  person  would  not  be  justified  in 
exposing  himself  to  as  great  danger  in  saving 
property  as  he  would  in  saving  human  life, 
and  whether  the  person  injured  acted  with 
reasonable  prudence  would^  in  most  cases,  be 
a  question  of  fact  depending  upon  the  circum- 
stances under  which  the  act  was  done." 

In  Louisville,  etc.  R.  Co.  v.  Haggard,  161 
Ky.  317,  170  S.  W.  956,  it  appeared  that  the 
injured  person  was  confined  in  bed  by  child- 
birth and  was  made  sick  from  inhaling  the 
smoke  and  fumes  of  a  fire  set  by  a  locomotive 
near  her  house.  The  evidoice  was  sufficient 
to  show  a  violation  of  a  statute  (Kentucky 
'  Statutes,  §  790)  providing  that  "every  com- 
pany shall  keep  its  right  of  way  clear  and 
free  from  weeds,  high  grass,  and  decayed 
timber,  which  from  their  nature  and  condition 
are  combustible  material,  liable  to  take  and 
communicate  fire  from  passing  trains  to  abut- 
ting or  adjacent  property;"  but  this  ground 
of  recovery  was  not  set  up  in  the  petition. 
In  allowing  the  plaintiff  to  amend  her  peti- 
tion and  set  up  the  facts  showing  a  viola- 
tion of  the  section,  the  court  said:  '*The 
proof  introduced  by  tlie  plaintiff  on  the  trial 
was  sufficient  to  show  a  violation  of  this 
section  and  that  by  reason  of  it  the  fire 
occurred.  But  in  the  petition  this  ground  of 
recovery  was  not  set  up.  The  petition 
charged  simply  negligence  in  not  having  the 
engine  properly  equipped  with  spark  arresters. 
The  circuit  court,  for  that  reason,  did  not 
give  any  instruction  submitting  this  matter 
to  the  jury:  this  was  proper,  as  the  plaintiff 
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must  recover  upon  her  pleading,  and  she  can- 
not recover  upon  a  state  of  fact  not  alleged, 
although  shown  to  exist.  ...  As  the  cause 
of  action  which  was  pleaded  was  not  proved, 
and  as  the  facts  showing  a  right  of  action 
which  were  proved  were  not  pleaded,  the 
court  should  have  instructed  the  jury  to  find 
for  the  defendant.  But  on  the  return  of  the 
case  the  plaintiff  will  he  allowed  to  amend 
her  petition  and  set  up  the  facts  showing  a 
violation  of  Section  790  as  a  ground  of  re- 
covery. .  .  .  This  brings  us  to  the  vital 
question  in  the  case.  The  defendant  insists 
that  there  can  be  no  recovery  for  the  plain- 
tiff's personal  injury.  It  is  insisted  that  the 
statute  only  intends  ,  to  protect  adjoining 
property;  but  by  Section  466,  Kentucky  Stat- 
utes, a  person  injured  by  the  violation  of  a 
statute  may  recover  from  the  offender  such 
damage  as  he  may  sustain  by  reason  of  its 
violation;  and  under  this  provision  we  see  no 
reason  why  one  who  sustains  a  personal  in- 
jury by  reason  of  a  fire  negligently  started 
by  a  railroad  company  may  not  recover  com- 
pensation therefor." 

In  Illinois  Cent.  R.  Go.  ▼.  Siler,  229  111. 
390,  11  Ann.  Cas.  368,  82  N.  E.  362,  15 
L.R.A.(N.S.)  819,  it  appeared  that  the  rail- 
road had  allowed  dry  grass  and  weeds  to 
accumulate  on  its  right  of  way  in  violation 
of  a  statute;  that  the  fire  started  in  the  grass 
and  weeds  and  spread  to  the  deceased's  prem- 
ises immediately  after  the  passage  of  a  tram, 
that  the  deceased  conunenoed  to  rake  the 
grass  and  leaves  on  her  lot  and  near  her 
house,  and  while  so  doing  her  clothing  caught 
fire  causing  her  death.  The  court,  in  passing 
on  the  pleadings  and  the  evidence,  said: 
*The  declaration  consisted  of  five  counts,  the 
second  and  fifth  of  which  were  substantially 
alike,  and  alleged  that  defendant  negligently 
suffered  large  quantities  of  combustible  mate- 
rial to  accumulate  upon  its  right  of  way; 
that  fire  from  one  of  defendant's  enprines 
ignited  said  combustible  material  and  thence 
spread  and  was  communicated  to  the  dece- 
dent's premises,  and  while  decedent,  with  all 
due  care  and  caution  for  her  own  personal 
safety,  was  endeavoring  to  suppress  said  fire 
and  protect  her  dwelling  house  on  said  prem- 
ises, whose  destruction  was  threatened,  her 
clothing  was  ignited  by  said  fire,  in  conse- 
quence whereof  she  ^vas  burned  and  died. 
The  third  and  fourth  counts  allege  that  fire 
escaped  from  one  of  defendant's  locomotives 
by  defendant's  mere  neglect  and  set  fire  to 
certain  combustible  material  on  its  right  of 
way  and  decedent's  adjoining  close,  and  while 
decedent,  with  all  due  care  for  her  personal 
safety,  was  endeavoring  to  extinguish  the 
fire  and  protect  her  dwelling  house,  which 
was  threatened  with  destruction,  her  clothing 
was  ignited  and  she  was  burned,  and  in  con- 
sequence thereof  died.    It  is  claimed  that  the 


second  and  fifth  counts  are  statutory  and 
therefore  bad,  because  the  statute  in  refer- 
ence to  the  accumulation  of  dangerous  com- 
bustible material  upon  the  right  of  way  of 
a  railroad  company  (3  Starr  &  Cur.  Stat. 
par.  69,  p.  3263),  refers  back  to  the  preceding 
section  for  its  penalty,  and  applies  only  to 
stock  and  not  to  persons.  But  these  counts 
do  not  refer  to  the  statute  and  do  not  de- 
pend upon  it  for  their  validity.  Before  the 
statute,  while  the  presence  of  dry  grass  and 
weeds  upon  the  right  of  way  of  a  railroad 
company  was  not  conclusive  evidence  of  neg- 
ligence, yet  the  question  of  n^ligence  was 
one  of  fact)  to  be  determined  by  the  jury 
from  all  the  circumstances  in  the  case.  Illi- 
nois Cent  R.  Co.  v.  Mills,  42  111.  407.  It.  is 
insisted  that  all  the  counts  are  bad,  because 
they  show,  specifically,  that  the  injury  to 
decedent  was  not  the  proximate  result  of  the 
negligence  charged.  What  is  the  proximate 
cause  of  an  injury  is  ordinarily  a  question  of 
fact,  to  be  determined  by  the  jury  from  a 
consideration  of  all  the  attending  circum- 
stances. (Fent  V.  Toledo,  etc.  R.  Co.  59  111. 
349;  Pullman  Palace  Car  Co.  v.  Laack,  143 
111.  242;  West  Chicago  St.  R.  Co.  v.  Feld- 
stein,  169  111.  139.)  It  can  only  arise  as  a 
question  of  law  or  pleading  when  the  facts 
are  not  only  undisputed,  but  are  also  such 
that  there  can  be  no  difference,  in  the  judg- 
ment of  reasonable  men,  as  to  the  inferences 
to  be  drawn  from  them.  The  counts  all  allege,' 
substantially,  that  the  fire  was  commimicated 
to  the  decedent's  premises  by  the  negligence 
of  appellant.  They  all  allege,  substantially, 
that  while  the  deceased,  with  all  due  care 
for  her  safety,  was  trying  to  extinguish  the 
fire,  her  clothing  was  ignited  and  her  burn- 
ing and  death  resulted.  The  question  pre- 
sented, so  far  as  the  demurrer  is  concerned, 
is  whether  one  who  has  negligently  set  fire 
to  another's  premises  can  be  held  liable  for 
damages  caused  by  burning  the  owner  while 
engaged  in  trying,  with  reasonable  prudence 
and  care,  to  extinguish  such  fire.  Even 
though  one's  property  has  been  negligently 
set  on  fire  by  another,  the  owner  cannot 
permit  it  to  be  consumed  without  an  effort  to 
save  it  and  then  claim  reimbursement  from 
the  setter  out  of  the  fire.  He  must  use  every 
reasonable  effort,  consistent  with  his  personal 
safety, '  to  preserve  the  property. 
Where  a  person  seos  his  property  exposed  to 
imminent  danger  through  the  negligence  of 
another,  he  is  justified  in  using  every  effort 
to  save  it  which  a  reasonably  prudent  person 
would  use  under  similar  circumstances,  even 
though  the  effort  exposes  him  to  some  dans^er 
which  he  would  otherwise  have  avoided.  Due 
care  depends  upon  the  circumstances  sur- 
rounding the  action.  It  is  to  be  determined 
with  reference  to  the  situation  in  which  he 
finds  himself  at  the  time.    What  is  due  care 
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in  one  situation  might  be  gross  recklessness 
under  different  circumstances.  Every  one  is 
bound  to  anticipate  the  results  naturally  fol- 
lowing from  his  acts.  The  appellant  was 
therefore  bound  to  anticipate,  when  the  fire 
started,  that  the  decedent  would  try  to  put 
it  out.  This  she  was  doing,  and  the  allega- 
tion is  that  she  was  using  all  due  care  and 
caution  for  her  own  personal  safety.  If  in 
so  doing  the  fire  which  appellant  had  negli- 
gently set  out  spread  to  and  ignited  her 
clothing  without  any  want  on  her  part  of  the 
care  which  an  ordinarily  prudent  person 
would  exercise  under  the  circumstances,  the 
appellant  should  be  held  to  have  anticipated 
such  result  as  probable  and  to  be  liable  there- 
for. .  .  .  It  is  true  that  in  this  case 
the  voluntary  act  of  the  decedent  intervened 
bet>veen  the  negligent  act  of  the  appellant  in 
setting  out  the  fire  and  the  injury  occasioned 
by  the  burning  of  decedent.  But  this  was 
one  of  the  intervening  causes  which  the  ap- 
pellant with  reasonable  diligence  might  have 
foreseen.  It  was  a  consequence  of  the  wrong- 
ful act  of  appellant  which  it  ought  to  have 
anticipated.  It  was  not  a  new  and  independ- 
ent cause  intervening  between  the  wrong 
and  the  injury  or  disconnected  from  the 
primary  cause  and  self-operating,  but  was 
itself  the  natural  result  of  appellant's  orig- 
inal negligence." 

But  in  Cincinnati,  etc.  H.  Co.  v.  Baxter, 
110  S.  W.  248,  33  Ky.  I/.  Rep,  305,  18  L.R.A. 
(N.S.)  241,  it  appeared  that  a  person  engaged 
in  track  work,  stepped  into  a  ditch  while  a 
train  passed  and  was  struck  in  the  eye  by  a 
spark  or  cinder  which  had  escaped  from  thie 
locomotive.  He  based  his  cause  of  action  on 
the  negligence  of  the  railroad  company  in 
failing  to  comply  with  a  statute  (Kentucky 
Statutes  of  1903,  §  782)  requiring  all  rail- 
road companies  to  "place  in,  on  or  around 
the  tops  of  the  chimneys  of  engines,  a  screen, 
fender,  damper,  or  other  appliance,  that  will 
prevent,  as  far  as  possible,  sparks  of  fire  from 
escaping  from  such  chimneys."  Tlie  court, 
in  holding  the  company  not  liable  for  tlie 
injury,  said:  "It  does  not  appear  that  ap- 
pellee's injury  was  caused  by  a  cinder  which 
a  proper  screen  would  have  arrested.  On  the 
contrary,  the  evidence  as  to  the  size  of  the 
cinder  is  so  conclusive  as  to  make  it  reason- 
ably certain  that  it  would  have  escaped 
through  a  spark  arrester  of  the  most  ap- 
proved pattern.  The  failure  to  have  a  spark 
arrester  was  not,  then,  the  cause  of  appellee's 
injury,  for  the  reason  that  the  cinder  would 
have  escaped  notwithstanding  the  spark  ar- 
rester. Furthermore,  it  is  manifest  from  the 
language  of  the  statute  that  it  was  enacted 
to  prevent  injuries  resulting  from  sparks  of 
fire.  It  was  not  intended  to  apply  to  cinders 
small  enough  to  enter  the  human  eye.  In- 
deed, the  very  effect  of  a  spark  arrester  is 


to  increase,  rather  than  diminish,  the  danger 
to  the  eye.    Large  sparks  may  be  seen  and 
avoided.    Small  ones  penetrate  the  eye  before 
we  are  aware  of  them.     The  spark  arrester 
separates  the  sparks  into  particles,  thus  mak- 
ing them  smaller,  and  more  likely  to  pene- 
trate the  eye.     It  cannot  be  said,  then,  that 
the  purpose  of  the  statute  is  to  avoid  inju- 
ries made  more  likely  to  occur  by  a  strict  com- 
pliance with  its  terms.    Trains  must  be  run 
by    engines.      Engines    are    run    by    steam^ 
Steam    is    produced    by    coal.      Coal    emits 
smoke  and  cinders.     While  it  is  possible,  in 
a   large  degree,  to  prevent  the  emission    of 
sparks  of  fire,  it  is  also  true  that  up  to  this 
time  no  device  has  been  invented  with  open- 
ings sufficiently  fine  to  prevent  the  emission 
from  the  coal  now  in  use  of  cinders  small 
enough  to  enter  the  eye,  and  at  the  same  time 
permit  the   smoke   itself   to  escape.     Negli- 
gence can  only  arise  from  a  failure  of  duty 
possible  of  performance.    .The  law  imposes  no 
liability  where  human  wisdom  and  foresight 
cannot  prevent  the  injury.     For  the  reasons 
given,  we  are  of  opinion  that  the  trial  court 
should  have  given  a  peremptory  instruction 
to  find  for  appellant." 

It  has  been  held  that  a  statute  imposing 
both  personal  and  property  liability  for  fire 
applies  only  to  persons  and  property  along 
the  railroad's  right  of  way,  and  does  not 
apply  to  firemen  or  fire  apparatus  injured  or 
damaged  in  attempting  to  extinguish  a  fire. 
Clark  V.  Boston,  etc.  R.  Co.  (N.  H.)  101  Atl. 
795,  L.R.A.1918A  .518,  wherein  it  was  held 
that  a  statute  (Pub.  Stats,  c.  159,  §  29), 
providing  that  "the  proprietors  of  every  rail- 
road shall  be  liable  for  all  damages  to  any 
person  or  property  by  fire  or  steam  from  any 
locomotive  or  other  engine  upon  their  road,** 
did  not  ^pply  to  a  municipal  fireman  who  was 
injured  in  attempting  to  extinguish  a  fire 
caused  by  a  locomotive.  The  court  said: 
"The  statute  making  a  railroad  liable  for 
damage  to  person  or  property  from  fires  set 
by  its  locomotives  (Pub.  Stat.  c.  159,  §  29) 
has  no  application  to  the  present  case.  That 
act  applies  only  to  those  so  situated  that,  as 
to  them,  the  operation  of  the  railroad  con- 
stitutes an  extra  fire  hazard.  If  the  act  is 
broad  enough  in  its  terms  so  that  it  could 
have  been  construed  to  include  all  damage 
that  could  in  any  sense  be  deemed  to  be 
'caused'  by  the  defendant,  it  is  settled  that 
such  was  not  the  If^slative  intent.  Welch 
V.  Concord  R.  Co.  68  N.  H.  206,  44  Atl.  304, 
is  conclusive  on  this  issue.  If  the  statute 
covered  the  present  case  the  plaintiff  in  that 
case  would  have  recovered.  The  loss  there 
was  caused  by  a  fire  set  by  the  defendant; 
but  because  the  plaintiff's  property  was  in  the 
custody  of  the  defendant  as  a  bailee,  it  was 
held  not  to  be  within  the  class  contemplated 
by   the   legislature.     While   this   oonclosiaa 
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Teats  in  part  upon  the  langua^  of  the  act 
giving  tlie  railroad  'an  insurable  interest  in 
all  property  situate  on  the  line  of  such  road, 
^exposed  to  such  damage'  (Gen.  Laws,  c.  162, 
J  9;  Pub.  Stat  c.  159,  §  30),  the  reasoning 
is  not  inapplicable  in  determining  the  mean- 
ing of  the  related  provision  as  to  'damages  to 
any  person.'  The  declaration  of  liability  is 
in  no  way  dilTereutiated.  There  was  occa- 
sion to  express  the  understood  limitation  as 
to  one  class,  and  it  is  not  to  be  presumed  that 
the  unexpressed  intent  was  different  as  to 
the  other  class.  The  statute  applies  to  per- 
sons and  property  exposed  to  damage  along 
the  line  of  the  road.  It  does  not  apply  to 
firemen  or  fire  engines  whose  exposure  results 
from  an  attempt  to  extinguish  the  fire.  As 
the  statute  has  no  application,  the  rights  of 
the  parties  are  determined  by  the  common-law 
rules  governing  actions  to  recover  for  negli- 
gence." 

The  reported  case  holds  that  the  liability  of 
a  railroad  for  personal  injuries  is  not  de- 
pendent on,  or  affected  by,  the  Mississippi 
statute,  imposing  an  absolute  liability  for 
damage  by  fire,  but  may  be  enforced  inde- 
pendently thereof.  Compare  Illinois  Cent. 
R.  Ck>.  V.  Thomas,  109  Hiss.  636,  68  So.  773, 
wherein  it  appeared  that  the  plaintiff,  while 
fighting  fire  set  in  grass  by  a  locomotive,  was 
burned  by  flames  blown  in  his  face  by  the 
-wind.  The  court,  in  holding  the  railroad 
liable  for  the  injuries,  said:  "On  the  evi- 
dence we  think  the  question  of  whether  or  not 
the  fire  was  set  out  by  this  train  was  for 
the  4 ury,  and  if  it  was  set  out  by  this  train, 
then  under  section  1985  of  the  Code,  negli- 
gence on  appellant's  part  in  this  connection 
must  be  presumed,  there  being  no  evidence 
disclosing  the  facts  and  circumstances  under 
which  the  fire  was  in  fact  set  out." 

Sparks  or  Fire  front  Elevated  Railroad, 

While  an  elevated  railroad  is  not  an  insurer 
of  the  safety  of  persons  using  the  streets  un- 
der its  structure,  it  is  bound  to  adopt  such 
appliances  and  to  use  such  care  as  will  rea- 
sonably safeguard  the  public  from  dangers 
and  injuries  resulting  from  the  operation  of 
its  road.  It  has  been  generally  held  that  the 
falling  of  sparks  and  fire  from  the  engine  of 
JLn  elevated  train  is  prima  facie  evidence  of 
negligence  on  the  part  of  the  railroad  company. 
Woodall  V.  Boston  El.  R.  Co.  192  Mass.  308,  78 
N.  E.  446;  Walsh  v.  Boston  El.  R.  Co.  102 
Mass.  423,  78  N.  E.  451 ;  Lowery  v.  Manhattan 
R.  Co.  99  N.  Y.  158,  1  N.  E.  608,  52  Am.  Rep. 
12;  McNaier  v.  Manhattan  R.  Co.  46  Hun  502, 
12  K.  Y.  St.  Rep.  562,  affirmed  123  N.  Y.  664, 
26  N.  E.  750;  Burke  v.  Manhattan  R.  Co.  13 
Daly  (X.  Y.)  75;  Werner  v.  Brooklyn  El.  R. 
Co.  *11  App.  Div.  86,  42  N.  Y.  S.  846 ;  Kister 
V.  Manhattan  R.  Go.  40  App.  Div.  441,  58  N. 
Y.  S.  132. 


Thus  in  W^oodall  v.  Boston  El.  R.  Co.  supra, 
it  appeared  tliat  the. plaintiff  was  struck  in 
the  eye  by  a  spark  or  small  particle  of  metal 
which  came  from  the  operation  of  an  electric 
contact  shoe,  when  he  was  under  the  elevated 
structure  as  a  train  was  passing  overhead.  It 
further  appeared  that  sparks  had  frequently 
fallen  in  the  general  vicinity  of  the  place  of 
the  accident  when  trains  were  in  ordinary 
motion,  and  that  they  sometimes  fell  in  show- 
ers and  reached  the  pavement.  The  court 
held  that  these  circumstances  rendered  the 
inference  that  the  particle  came  from  the 
elevated  railway  a  fair  and  reasonable  one 
and  warranted  a  finding  to  the  effect;  and, 
in  speaking  of  the  duty  'to  safeguard  the 
public  from  such  accidents,  the  court  said: 
''Assuming  without  deciding  that  the  defend- 
ant had  done  as  it  contends  that  it  had,  all 
that,  in  view  of  the  state  of  knowledge  on 
the  subject  when  the  railway  was  constructed, 
it  could  be  reasonably  required  to  do  to  pre- 
vent sparking,  its  whole  duty  to  safeguard 
the  public  from  the  dangers  and  injuries  re- 
sulting from  sparking  was  not  thereby  dis- 
charged. If  there  was  any  appliance  which, 
in  the  reasonable  operation  of  its  railway, 
could  be  used-  to  intercept  the  sparks  or  pre- 
vent them  from  falling  to  the  ground  and 
injuring  pedestrians  and  others  having  occa- 
sion to  use  the  street  below,  it  was  its  duty 
to  avail  itself  thereof.  It  was  not  enough 
for  it  to  do  all  that  could  be  reasonably  re- 
quired to  prevent  sparking  (though  we  do 
not  mean  to  intimate  that  it  had  done  that) 
and  stop  there;  it  was  also  bound  to  do  all 
that  it  reasonably  could,  if  it  was  impossible 
to  prevent  sparking,  to  see  that  no  one  was 
injured  by  the  sparks.  Their  duty  to  exercise 
reasonable  care  to  prevent  injury  to  others 
extends  to  all  particulars  connected  with  the 
construction  and  operation  of  the  railway, 
and  is  not  entirely  discharged  even  if  satis- 
factorily performed  as  to  some  of  those  par- 
ticulars. There  was  evidence  that  it  would 
have  been  feasible  to  construct  a  trough  or 
pan  which  would  have  prevented  the  falling 
of  sparks  upon  persons  in  the  street,  and  that 
it  was  known  that  there  was  a  good  deal  of 
trouble  from  sparking  after  the  road  began 
operation  in  June  1901,  but  nothing  was  done 
to  remedy  it.  This  warranted  a  finding  of 
negligence  on  the  part  of  the  defendant." 

In  Walsh  v.  Boston  El.  R.  Co.  192  Mass. 
423,  78  N.  E.  451,  it  appeared  that,  as  the 
plaintiff  was  passing  along  a  street  under 
the  elevated  structure,  a  train  came  along; 
that  its  noise  caused  him  to  look  up;  that  a 
shower  of  sparks  came  down,  and  immediately 
something  entered  the  plaintiff's  eye;  that 
afterwards  several  particles  were  picked  or 
cut  out  from  his  eye,  Tvhich  might  have  been 
metal,  steel,  quartz,  or  anything  hard;  and 
that  showers  of  sparks  had  descended  with 
great    frequency    from    the    structure.     The 
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court  in  following  Woodall  v.  Boston  El.  E. 
Co.  supra,  said :  "It  cannot  be  said  as  matter 
of  law  that  the  plaintiff  was  not  in  the  exer- 
else  of  due  care  because  he  looked  up  "lEts  the 
train  was  passing  overhead,  or  that  there  was 
no  evidence  which  would  warrant  a  jury  in 
finding  that  the  particles  which  got  into  his 
eye  came  from  the  train  on  the  elevated  rail- 
way. Whether  the  defendant  did  all  that 
could  reasonably  be  required  of  it  to  prevent 
sparks  from  falling  and  injuring  pedestrians 
and  others  using  the  street  beneath  was  a 
question,  under  proper  instructions,  for  the 
jury.  This  and  the  other  questions  raised  are 
considered  in  the  case  above  referred  to,  and 
need  not  be  further  considered  here." 

In  McNair  v.  Manhattan  R.  Co.  46  Hun 
502,  12  N.  Y.  St.  Rep.  662,  affirmed  123  N.  Y. 
.664,  12  N.  E.  750,  wherein  it  appeared  that 
the  plaintiff  was  injured  by  the  fail  of  a  hot 
cinder,  the  court  said:  "The  negligence  con- 
sisted in  the  fall  of  the  fire,  and  is  met 
absolutely  by  proof  that  the  engine  was  in 
good  order.  The  action  is  made  out  if  the 
defendant  failed  to  carefully  use  a  good 
locomotive." 

In  Kister  v.  Manhattan  R.  Co.  40  App.  Div. 
441,  68  N.  Y.  S.  132,  it  appeared  that  while 
the  plaintiff  was  walking  along  the  street,  an 
elevated  train  passed  overhead,  and  burning 
cinders,  coals,  and  sparks  of  fire  were  seen 
to  fall,  and  at  the  same  time  the  plaintiff  was 
struck  on  the  head  therewith,  and  severely 
burned  and  bruised.  The  court  said:  "There 
was  certainly  a  prima  facie  case  of  negligence 
made  out  against  the  defendant.  The  defend- 
ant has  no  exclusive  use  of  or  right  to  any 
part  of  the  street  except  such  as  is  necessary 
to  support  its  structure,  and  it  is  bound  to 
operate  its  road  with  due  respect  to  the 
rights  of  the  passers-by  beneatli  its  stmctiu'e. 
It  has  no  right  to  heap  coals  of  fire  upon 
the  heads  of  passers-by,  no  matter  with  how 
much  care  or  circiunspection  it  is  done,  and 
no  case  has  yet  been  decided  by  any  court 
which  holds  the  contrary  of  this  proposition." 

In  Werner  v.  Brooklyn  El.  R  Co.  11  App. 
Div.  86,  42  N.  Y.  S.  846,  the  railway  com- 
pany was  held  liable  for  the  death  of  a  girl 
who  was  burned  and  shocked  by  the  falling 
of  a  quantity  of  live  coals  on  her  clothing 
while  she  was  walking  under  an  elevated' 
railway  structure. 

In  Lowery  v.  Manhattan  R.  Co.  99  N.  Y. 
158,  1  N.  £.  608,  62  Am.  Rep.  12,  an  elevated 
railroad  company  was  held  liable  for  personal 
injuries  resulting  from  fire  falling  from  an 
engine  on  a  horse  and  om  the  hand  of  the 
driver,  causing  the  horse  to  run  away  and 
throw  out  the  driver. 

In  Burke  v.  Manhattan  R.  Co.  13  Daly 
(N.  Y.)  76,  the  action  was  brought  to  recover 
damages  for  an  injury  to  the  plaintiff  occa- 
sioned by  sparks  and  cinders  falling  from  an 


engine  and  striking  him  in  the  eye,  while 
driving  a  street  car  underneath  the  elevated 
tracks.  The  evidence  showed  that  the  falling 
of  sparks  and  cinders  was  a  matter  of  daily 
occurrence,  and  this  was  held  sufficient  to 
make  a  prima  facie  case  of  negligence  against 
the  railroad. 

But  it  has  been  held  that  the  mere  proof  of 
the  escape  of  sparks  or  cinders  is  not  sufiS- 
cient  to  establish  negligence,  where  the  evi- 
dence shows  that  their  escape  cannot  be 
avoided  and  is  inevitable.  Searles  v.  Manhat- 
tan R.  Co.  101  N.  Y.  661,  6  N.  E.  66,  wherein 
it  appeared  that  the  plaintiff  was  riding  on  a 
car  on  the  street  under  the  elevated  road, 
when  a  hot  cinder  or  spark  fell  from  an  en- 
gine passing  overhead,  and  struck  him  in  the 
eye.  In  reversing  a  judgment  for  the  plain- 
tiff, the  appellate  court  said:  "There  was 
sufficient  evidence  to  show  that  the  plaintiff^s 
eye  was  injured  by  a  cinder  lodged  therein; 
that  the  cinder  came  from  a  locomotive  upon 
defendant's  railway,  and-  that  the  plaintiff 
was  free  from  contributory  negligence.  But 
there  was  an  utter  failure  of  evidence  to 
show  th^t  the  accident  occurred  from  any 
fault,  negligence  or  unskilfulness  on  the 
part  of  the  defendant.  The  defendant  had 
the  right  to  opiate  its  railway  over  the 
street  by  steam,  and  to  generate  steam  by  tlie 
use  of  coal,  and  any  damage  necessarily  caused . 
by  the  careful  and  skilful  exercise  of  its  law- 
ful  rights  could  impose  no  obligation  upon  it. 
To  maintain  his  action,  therefore,  the  plain- 
tiff was  bound  tp  give  evidence  legitimately 
tending  to  show  that  the  damage  to  lii^eye 
was  caused  in  consequence  of  some  negligence 
or  unskilfulness  chargeable  to  the  defendant. 
The  undisputed  evidence  shows  that  all  the 
appliances  used  upon  defendant's  iooomotives 
to  prevent  the  escape  of  sparks  and  cinders 
were  skilfully  made  and  were  the  best  known. 
There  was  no  evidence  that  any  of  such  ap- 
pliances were  defective  or  out  of  order.  On 
the  contrary,  the  proof  tended  to  show  that 
they  were  in  order.  The  mere  proof  of  the 
escape  of  cinders  was  not  sufficient,  as  the 
evidence  showed  that  their  escape  could  not  be 
avoided  and  was  inevitable.  According  to 
the  proof  cinders  from  one  of  the  defendant's 
locomotives  could  come  only  from  the  smoke- 
stack or  ash-pan.  There  is  no  claim  that  the 
defendant  is  liable  for  this  accident  if  the 
cinder  came  from  the  smoke-stack;  but  the 
claim  is  that  it  came  from  the  ashpan  because 
it  was  out  of  repair.  But  there  was  no  evi- 
dence that  the  ashpan  was  out  of  repair,  or 
that  the  cinder  came  from  it.  When  the  fact 
is  that  the  damages  claimed  in  an  action 
were  occasioned  by  one  of  two  causes,  for  one 
of  which  the  defendant  is  responsible  and  for 
the  other  of  which  it  is  not  responsible,  the 
plaintiff  must  fail  if  his  evidence  does  not 
show  that  the  damage  was  produced  by  the 
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former  cause.  And  he  must  fail  also  if  it  is 
just  as  probable  that  they  were  caused  by  the 
one  as  by  the  other,  as  tiie  plaintiff  is  bound 
to  make  out  his  case  by  the  preponderance  of 
evidence.  The  jury  must  not  be  left  to  mere 
conjecture,  and  a .  bare  possibility  that  the 
damage  was  caused  in  consequence  of  the*  neg- 
ligence and  unskilfulness  of  the  defendant 
is  not  sufficient." 

In  Wiedmer  v.  New  York  El.  R.  Co.  114  N. 
Y.  462,  21  N.  £.  1041,  it  appeared  that  the 
injured  person  was  struck  in  the  eye  by  a 
spark  or  small  particle  of  hot  coal  which 
dropped  from  one  of  the  railroad's  locomo- 
tives. The  court  held  the  railroad  not  liable 
for  the  injury,  and  said :  "There  is  no  direct 
evidence  that  the  locomotive  from  which  the 
coal  came  was  defective  in  design,  construc- 
tion, condition  or  operation,  or  that  it  was 
not  supplied  with  the  best  known  appliances 
for  arresting  sparks  and  cinders.  It  does  not 
appear  that  more  than  this  one  coal  came 
from  the  locomotive  on  this  occasion,  or  that 
the  sparks  or  coals  were  emitted  from  it,  or 
from  any  of  defendant's  locomotives  on  other 
occasions.  There  is  no  evidence  that  on  this 
occasion  the  employees  in  charge  of  defend- 
ant's train  did  an  act  which  ought  not  to 
have  been  done,  or  omitted  to  do  an  act  which 
ought  to  have  been  done.  The  counsel  for  the 
plaintiff  contends  that  the  evidence  is  suffi- 
cient, in  the  absence  of  explanatory  evidence 
in  behalf  of  the  defendant,  to  authorize  the 
jury  to  infer,  from  the  falling  of  this  coal, 
that  the  defendant  negligently  used  a  loco- 
motive improperly  designed,  defectively 
constructed,  out  of  repair  or  negligently  oper- 
ated. The  evidence  discloses  an  isolated  color- 
less fact,  the  emission  of  a  coal  smaller  than 
a  pin's  head,  and  the  rule,  res  ipsa  loquitur, 
has  not  been  extended  far  enough  to  authorize 
the  inference,  from  this  fact,  that  the  de- 
fendant was  guilty  of  actionable  negligence." 

In  Hinchy  v.  Manhattan  K.  Co.  49  Super. 
Ot.  (N.  Y.)  406,  it  was  alleged  in  the  com- 
plaint that  the  railroad  company  negligently 
allowed  sparks  of  fire  to  escape  from  its  loco- 
motive, which  sparks  entered  the  dwelling 
house  occupied  by  the  plaintiff,  setting  fire 
to  property  therein;  and  in  his  efforts  to  ex- 
tinguish ^e  fire,  the  plaintiff's  left  hand, 
without  any  negligence  on  his  part,  was  se- 
verely burned.  The  court,  in  discussing  the 
complaint,  said:  "There  is  no  allegation  that 
at  tiie  time  he  made  the  effort  to  extinguish 
the  fire,  the  fire  was  spreading  to  other  prop- 
erty than  that  actually  burned,  or  that  there 
was  an  appearance  of  the  fire  endangering 
life  or  other  property,  or  that  the  effort  was 
made  for  the  purpose  of  preventing  the  fire 
imperiling  life  or  other  property  or  causing 
further  damage.  From  the  pleading  it  is  to 
be  understood  that  the  facts  of  the  case  would 
not  justify  such  all^ation.    It  is  to  be  taken 


that  the  fire  was  of  a  kind  that  did  not 
threaten  injury  to  person  or  further  damage, 
and  that  the  evidence  would  so  show.  In  the 
latter  case  the  party  guilty  of  the  negligence 
is  not  deemed  to  be  responsible  because  the 
negligent  act,  it  is  deemed,  was  not  the  proxi- 
mate cause  of  the  effort  to  extinguish.  The 
allegation  that  the  effort  to  extinguish  was 
without  negligence  on  his  part  does  not  in- 
crease the  scope  of  the  pleading,  for  this 
averment  being  equivalent  to  alleging  that  the 
defendant's  negligence  was  the  sole  cause  of 
the  damage,  avails  nothing,  unless  beyond  it 
the  pleading  adequately  states  that  the  neg- 
ligence was  the  cause  of  the  damage." 

In  Carney  v.  Boston  El.  R.  Co.  212  Mass. 
179,  Ann.  Cas.  1913C  302,  98  N.  E.  605,  42 
L.R.A.(N.S.)  90,  it  appeared  that  the  in- 
jured person  was  riding  in  an  open  surface 
car  beneath  an  elevated  railway  operated  by 
electricity,  and  was  struck  in  the  eye  by  a 
spark  falling  from  the  contact  shoe  of  the 
train  which  was  passing  on  the  elevated  track. 
The  court,  in  holding  the  railway  not  liable 
for  the  injury,  said:  "There  was  no  evidence 
that  it  was  a  frequent  occurrence  for  sparks 
to  fall  from  its  passing  trains  into  the  street, 
or  indeed  that  this  had  ever  before  happened. 
There  was  nothing  to  indicate  that  the  defend- 
ant ought  to  have  foreseen  this  danger  and 
to  have 'guarded 'against  it  or  given  warning 
of  its  existence.  There  was  no  evidence  that 
there  was  any  practicable  method  or  device 
for  checking  the  emission  of  sparks  from  its 
trains  or  its  electrical  apparatus,  or  prevent- 
ing their  fall  to  the  street,  which  the  defend- 
ant had  failed  to  adopt.  There  was  nothing 
to  show  any  lack  of  proper  caie  on  the  part 
of  the  defendant  in  the  operation  of  its  trains 
or  cars.  Under  these  circumstances  it  is 
manifest  that  the  cases  of  Woodall  v.  Boston 
El.  R.  Co.  192  Mass.  308,  and  Walsh  v.  Boston 
El.  Ry.  192  Mass.  423,  cannot  help  the  plain- 
tiff. The  ground  on  which  those  cases  were 
decided,  that  there  was  evidence  of  an  exist- 
ing danger  and  of  negligence  on  the  part  of 
the  defendant  in  not  providing  an  appliance 
to  prevent  the  falling  of  sparks  into  the 
street,  and  in  not  applying  to  the  railroad 
conunissioners  for  the  approval  of  a  plan  to 
accomplish  that  object,  is  lacking  here. 
Either  she  has  chosen,  or  the  facts  of  the 
case  have  compelled  her,  to  rest  her  claim 
simply  upon  the  ground  that  she  has  been 
injured  by  a  spark  falling  on  her  eye  and 
that  this  spark  came  from  a  train  of  the  de- 
fendant lawfully  operated  upon  its  elevated 
railroad.  She  contends  accordingly  that  these 
facts  present  a  case  for  the  application  of  the 
doctrine  res  ipsa  loquitur, — that  negligence 
of  the  defendant  may  be  inferred  from  the 
bare  fact  that  she  has  been  injured  in  the 
manner  stated.  It  is  true  no  doubt  that  the 
cause  of  her  injury  could  be  found  to  have 
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come  from  the  operation  of  apparatus  which 
had  heen  furnished  and  applied  by  the  de- 
fendant and  was  wholly  under  its  manage- 
ment an4  control.  McDonough  v.  Boston  £1. 
R.  Co.  208  Maas.  436;  Le  Barron  v.  East 
Boston  Ferry  Co.  11  Allen  (Mass.)  312,  317; 
Miller  v.  Ocean  Steamship  Co.  118  N.  Y.  199; 
Gleeson  v.  Virginia  Midland  R.  Co.  140  U.  S. 
435  [11  S.  Ct.  859,  35  U.  S.  (L.  ed.)  458]; 
Scott  V.  London,  etc.  Docks  Co.  3  H.  &  C. 
(Eng.)  596;  Kearney  v.  London,  etc.  R.  Co. 
L.  R.  5  Q.  B.  (Eng.)  411.  But  this  single 
circumstance  is  not  always  enough.  Where  as 
here  the  cause  of  the  accident  has  come  from 
the  lawful  operation  by  lawful  means  of  an 
authorized  instrumentality,  and  where  any 
damage  or  injury  that  has  resulted  may  have 
come  without  any  negligence  of  the  defendant, 
but  may  have  arisen  merely  as  an  unavoid- 
able accident  from  the  skilful  exercise  of  its 
lawful  rights  in  spite  of  the  observance  of  all 
proper  precautions,  there  no  liability  can 
arise  without  some  affirmative  evidence  of 
negligence.  In  such  a  case  the  happening  of 
the  accident  with  the  resulting  injury  is  as 
likely  to  have  come  without  the  fault  of  the 
defendant  as  to  have  been  due  to  its  negli- 
gence, and  the  presumption  of  fact  upon  which 
the  doctrine  rea  ipsa  loquitur  is  based  does 
not  arise;  the  inference  of  negligence  cannot 
be  drawn  without  some  evidence  to. support 
it." 

In  Schachter  v.  Interborough  Rapid  Tran- 
sit Co.  146  App.  Div.  139,  130  N.  Y.  S.  549, 
it  appeared  that  the  plaintiff  sustained  per- 
sonal injuries  in  an  effort  to  escape  from 
impending  danger  resulting  from  explosions, 
flame,  and  smoke,  caused  by  a  short  circuit 
produced  by  contact  between  the  cable  of  a 
derrick  and  the  shoe  attached  to  an  electric 
car  passing  on  an  elevated  railroad.  The  ap- 
pellate court,  in  reversing  a  judgment  for  the 
plaintiff,  said:  "The  court  in  the  main 
charge  in  effect  applied  the  rule  of  rea  ipsa 
loquitur  to  the  case,  and  an  exception  was 
also  duly  taken  thereto.  In  the  circum- 
stances, in  view  of  the  work  of  lowering  the 
elevated  structure  which  was  being  carried 
on,  it  is  at  least  doubtful  whether  the  rule  of 
rea  ipaa  loquitur  was  applicable  to  the  case 
at  all,  but  if  it  were  it  is  quite  clear  that 
it  does  not  aid  in  fixing  the  responsibility  for 
the  short  circuit  on  the  appellant.  Moreover, 
the  court  in  these  instructions  overstated  the 
rule,  and  in  effect  charged  the  jury  that  the 
facts  stated  in  the  request  gave  rise  to  a 
presumption  of  negligence  on  the  part  of  the 
defendant  as  matter  of  law;  whereas,  ev^n 
if  the  rule  of  rea  ipsa  loquitur  were  applica- 
ble, a  presumption  of  negligence  as  matter  of 
law  does  not  arise,  but  the  facts  with  respect 
to  the  happening:  of  the  accident  are  sufficient 
to  present  a  prima  facie  case,  upon  which  the 
jury  may,  if  no  evidence  be  offered  on  the 
part  of  the  defendant,  infer  negligence." 


Proximate  Cause, 

In  order  to  permit  a  recovery  for  a  perfloaal 
injury  iresulting  from  fire  set  by  a  locomotive 
it  must  of  course  appear  that  l^e  negligence 
of  the  railroad  company  was  the  proximate 
cause  of  the  injury. 

In  Henry  v.  Cleveland,  etc.  R.  Co.  67  Fed. 
426,  it  appeared  that  owing  to  a  collision  a 
number  of  tank  cars  containing  inflammable 
oil  were  burst,  allowing  the  oil  to  escape  and 
resulting  in  the  explosion  of  other  tank  cars 
and  the  injury  of  a  person  who  was  assisting 
in  the  attempt  to  put  out  the  fire.  The  court, 
in  considering  the  question  of  the  proximate 
cause  of  the  injuries  sustained,  said:  ''Hie 
consequence  of  said  collision  was  the  bursting 
of  one  or  more  of  said  tanks,  and  the  escape 
of  the  oil  from  them,  and  setting  it  cmi  fire 
by  the  escape  of  sparks  or  ffre  from  said 
locomotive;  that  such  oil  ran  along  said 
track,  and  under  the  train  of  cars  on  which 
said  tanks  were,  and  communicated  fire  to 
tanks  which  had  not  been  burst  open  by  the 
collision,  or  exposed  them  to  the  heat  of  a 
conflagration  caused  by  said  collision,  and 
thereby  caused  the  explosion  of  one  or  more 
of  said  tanks;  that  more  than  two  hours 
elapsed  after  said  collision  occurred  and  be- 
fore the  explosion  which  caused  the  plaintiflTs 
alleged  injuries ;  that  by  the  exercise  of  prop- 
er care  and  diligence  during  that  time  the 
defendant  might  have  put  out  the  fire  and 
stopped  the  confiagration,  or  might  have  re- 
moved the  cars  upon  which  said  oil  tanks 
were  to  such  a  distance  from  the  fire  that 
they  would  not  have  exploded,  or  might  have 
warned  people  away  from  dangerous  prox- 
imity to  said  fire,  and  failed  to  do  so,  or  did 
so  in  an  insufilcient  or  negligent  way:  that 
the  plaintiff  was  injured  by  said  explosion, 
and  at  the  time  of  receiving  his  injuries  was 
exercising  due  care  and  caution  for  his  own 
safety;  and  that  his  injuries  were  the  proxi- 
mate consequences  of  the  negligence  or  care- 
lessness of  the  defendant." 

In  Pike  v.  Grand  Trunk  R.  Co.  39  Fed. 
255,  38  Am.  &  Eng.  R.  Cas.  336,  it  appeared 
that  the  plaintiff's  intestate,  having  reason 
to  believe  that  her  house  was  threatened  by 
a  fire  set  by  a  locomotive,  left  the  house  and 
walked  about  thirty  to  forty  rods  to  extin- 
guish it,  and  was  burned  to  death  in  the  at- 
tempt. The  court  directed  a  verdict  for  the 
railroad  on  the  ground  that  it  was  the  volun- 
tary act  of  the  injured  person  which  was  the 
proximate  cause  of  her  death. 

In  Birmingham  R.  etc.  Co.  v.  Hinton,  141 
Ala.  606,  37  So.  635,  it  appeared  that  the 
railway  company  negligently  set  fire  to  and 
burned  the  house  in  which  the  plaintiff,  an 
infant,  resided  with  his  parents,  and  he  was 
severely  burned  while  escaping  therefrom. 
The  court,  in  holding  that  the  company*^ 
negligence  was  the  proximate  cause  of  the 
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infant's  injuries,  said:  ''The  fact  that  the 
plaintiff,  an  infant  of  the  tender  years  above 
stated,  was  at  first  taken  safely  out  of  a 
room  of  the  burning  house  and  left  in  his 
night  clothes  on  the  burning  veranda,  and, 
the  night  being  very  cold,  went  back  into  the 
room  and  there  received  the  injuries  he  com- 
plains of,  did  not  break  the  chain  of  causation 
between  defendant's  negligence  and  such  in- 
juries. No  fault  is  imputable  to  him  for  be- 
ing left  on  the  veranda  j  that  he  was  there 
peculiarly  exposed  to  the  cold — ^the  house 
then  burning  on  the  inside — ^was  a  natural 
consequence  of  the  house  being  on  fire,  and 
that  he  went  back  into  the  room  under  the 
circumstances  was  a  natural  sequence." 

In  Glanz  v.  Chicago,  etc.  R.  Co.  119  la.  611, 
93  N.  W.  575,  it  appeared  that  a  high  wind 
was  blowing  at  the  time  the  fire  started ;  that 
the  fire  was  coming  directly  towards  the  house 
and  barn  on  the  plaintiff's  premises;  that  the 
plaintiff  and  her  husband  undertook  to  ex- 
tinguish the  fire,  or  to  stay  its  progress  to 
save  the  property,  and  in  so  doing  the  plain- 
tiff was  burned  and  disabled  from  work.  The 
trial  court  instructed,  in  effect,  that,  if  the 
railroad  was  negligent  in  setting  out  the  fire, 
it  would  be  liable  to  the  plaintiff  for  any  such 
personal  injuries  received  by  her  as  were  the 
natural  and  direct  result  of  her  exertions  to 
extinguish  the  fire  and  save  her  property,  to 
which  she  did  not  by  her  own  negligence  con- 
tribute. The  appellate  court,  in  passing  on 
these  instructions,  said:  "It  is  contended 
that  the  fire  was  not  the  proximate  cause  of 
plaintiff's  injuries  and  sickness,  and  that,  as 
these  results  were  brought  about  by  her  own 
volition,  she  cannot  recover.  The  question  of 
proximate  cause  is  always  difficult,  and,  but* 
for  the  case  to  which  we  shall  presently  refer, 
we  should  have  difficulty  in  determining  the 
proposition  here  presented.  In  Liming  v. 
Illinois  Cent.  R.  Co.  81  la.  250,  the  exact 
question  now  before  us  was  considered;  and 
it  was  there  held  that  a  stranger  who  re- 
ceived injuries  in  attempting  to  extinguish 
a  fire  set  out  by  a  railway  company,  to  save 
property  from  destruction,  might  recover 
from  the  company;  that  defendant's  negli- 
gence in  such  a  case  was  the  proximate  cause 
of  an  injury  to  the  person  who  attempted  to 
save  property  from  the  consequences  thereof; 
that  the  injured  party  was  entitled  to  recover, 
provided  he  did  not  negligently  contribute  to 
the  results.  In  that  case  it  is  said,  in  effect, 
that  one  who,  acting  with  reasonable  pru- 
dence, voluntarily  exposes  himself  to  danger 
for  the  purpose  of  protecting  his  property, 
may  recover  for  the  consequent  injuries  he 
receives  from  the  person  whose  wrong  caused 
the  injury  to  himself,  and  the  danger  to  the 
property  he  sought  to  protect.  See  also 
McKenna  v.  Baessler,  86  la.  197.  In  at- 
tempting to  extinguish  the  fire  in  question, 


plaintiff  was  in  the  strict  line  of  her  duty; 
and,  if  she  acted  with  ordinary  care  and 
prudence,  there  is  no  reason,  in  justice  or  law^ 
why  she  should  not  recover  for  the  injuries 
received.  Bound  as  she  was  by  law  to  save 
herself  from  the  consequences  of  defendant's 
negligence,  the  defendant  should  not  be  per- 
mitted to  say  that  her  act  was  entirely  volun- 
tary, and  that  the  injuries  she  received  did 
not  follow  proximately  from  its  original 
wrong.  The  Liming  case  is  not  without 
support  in  other  jurisdictions.  See  Rajnow- 
ski  V.  Detroit,  etc.  R.  Co.  74  Mich.  20,  41  N. 
W.  847 ;  Rajnowski  v.  Detroit,  etc.  R.  Go.  78 
Mich.  681,  44  N.  W.  336;  Berg  v.  Great 
Northern  R.  Co.  70  Minn.  272,  73  N.  W.  648, 
68  Am.  St.  Rep.  524.  Defendant  attempts  to 
distinguish  the  Liming  case  from  the  one  at 
bar  on  the  ground  that  in  the  former  Limfng 
was  injured  by  the  fire  itself,  while  here  the 
plaintiff's  sickness  was  due  to  over -exertion. 
Admitting  the  difference  in  facts,  it  does  not 
follow  that  there  is  any  distinction  in  prin- 
ciple. In  either  case  the  injury  was  the  re- 
sult of  the  fire,  unless  the  party  injured  was 
doing  a  negligent  and  reckless  act  in  attempt- 
ing to  extinguish  the  fire.  Whether  or  not 
he  was  guilty  of  contributory  negligence  was 
a  question  for  the  jury,  under  proper  instruc- 
tions. It  should  not  be  said  that  defendant 
could  not  anticipate  the  wrong  complained  of. 
If  it  negligently  set  out  a  fire  which  endan- 
gered property,  it  knew  that  the  owner  was 
bound  to  make  all  reasonable  efforts  to  save 
himself  from  harm;  and  if,  in  the  exercise  of 
reasonable  care  in  the  performance  of  this 
duty,  he  received  an  injury,  the  ori^nal  fault 
of  the  defendant  is  something  more  than  a 
condition.  It  was,  as  we  view  it,  the  efficient 
cause  of  the  injury.  That  injury  may  result 
from  actual  contact  with  the  fire,  or  from 
overexertion,  and  in  either  case  is  a  proxi- 
mate result." 

In  Liming  v.  Illinois  Cent.  R.  Co.  81  la. 
246,  47  N.  W.  66,  45  Am.  &  Eng.  R.  Cas. 
681,  it  appeared  that  the  person  burned  was 
endeavoring  to  save  the  property  of  a  neigh- 
bor which  had  been  set  on  fire  by  a  passing 
locomotive,  and  in  holding  ^he  company  lia- 
ble for  the  injury  so  sustained,  the  court 
said:  "In  this  case  the  plaintiff  did  not  re- 
ceive the  injuries  of  which  he  complains  in 
any  attempt  to  protect  human  life,  nor  in 
trying  to  save  his  own  property.  So  far  as 
we  are  advised  by  the  record,  he  was  under 
no  legal  obligation  to  protect  the  property  of 
his  neighbor;  yet  his  attempt  to  do  so  was 
entirely  lawful,  and  was  most  praiseworthy. 
If  he  had  failed  to  make  a  reasonable  effort  to 
save  it,  he  would  have  merited  the  censure 
and  contempt  of  his  neighbors;  and  this 
would  have  been  so  notwithstanding  the  fact 
that  defendant  may  have  been  liable  for  all 
loss  which  could  occur,  and  that  what  he  ao- 
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complished  would  inure  to  ita  benefit.  It  is 
the  duty  of  everyone,  according  to  the  re- 
quirements of  an  enlightened  and  just  public 
sentiment,  to  use  reasonable  efforts  to  pre- 
serve the  property  of  others  from  threatened 
destruction;  and,  as  is  well  known,  it  is  a 
duty  which  people  generally  are  quick  to  dis- 
charge. Defendant  could  have  foretold,  with 
almost  absolute  certainty,  when  it  set  the 
fire  in  question,  that  plaintiff,  being  near, 
would  use  every  reasonable  means  in  attempt- 
ing to  save  Ortman's  horses  from  the  flames, 
and  there  was  nothing  surprising  or  unusual 
in  the  attempt  he  made.  Under  the  circum- 
stances of  the  case,  it  was  the  natural  and 
probable  result  of  the  wrong  of  defendant.  A 
person  would  not  be  justified  in  exposing  him- 
self to  as  great  danger  in  saving  property,  as 
he  would  in.  saving  human  life,  and  whether 
the  person  injured  acted  with  reasonable  pru- 
dence would,  in  most  cases,  be  a  question  of 
fact  depending  upon  the  circumstances  under 
which  the  act  was  done.  In  Harris  v.  Town- 
ship of  Clinton,  64  Mich.  447,  it  was  said  that 
4t  is  not  a  universal  rule  that  the  defendant 
is  excused  from  liability  merely  because  the 
plaintiff  knowing  of  the  danger  caused  by  the 
defendant's  negligence,  voluntarily  incurs  that 
danger.  If  the  defendant  has  so  acted  as  to. 
induce  the  plaintiff,  acting  with  reasonable 
prudence,  to  incur  the  danger,  .  .  .  the 
defendant  is  liable.'  The  case  of  Seale  v. 
Gulf,  etc  R.  Co.  65  Tex.  274,  is  relied  upon 
by  appellee,  and  in  some  respects  it  seems 
to  support  the  ruling  of  the  district  court. 
In  that  case  the  court  says  that  the  defendant 
should  have  anticipated  that  its  negligence 
would  endanger  the  property  of  plaintiff,  and 
that  she  and  perhaps  others  would  attempt 
to  extinguish  the  fire,  but  that  it  could  not 
have  anticipated  that  in  that  attempt,  life 
would  have  been  lost  without  negligence  on  the 
part  of  the  person  killed.  The  conclusion  of 
the  court  seems  to  rest  upon  the  theory  that 
the  petition  showed  that  the  death  of  the  de- 
ceased was  the  result  of  her  own  negligence. 
But  under  the  facts  of  the  case  as  admitted  by 
the  demurrer,  the  plaintiff  was  not  negligent. 
It  is  true  that  but  for  the  voluntary  act  of 
plaintiff  he  would  not  have  been  injured.  As 
we  have  seen,  however,  that  act,  although 
voluntary,  in  a  sense  was  invited  and  in- 
duced by  the  wrong  of  defendant,  and  the  con- 
sequent injuries  were  this  natural  and  direct 
result  of  that  wrong." 

In  Louisville,  etc.  R.  Co.  v.  Haggard,  161 
Ky.  317,  170  S.  W.  956,  it  appeared  that  the 
person  injured  was  confined  to  her  bed  by 
reason  of  childbirth,  and  that  a  fire  started 
on  the  right  of  way  of  the  railroad,  near 
her  house,  and  was  carried  towards  it  by  the 
wind.  It  also  appeared  that  the  railroad  sec- 
tion hands  had  mowed  the  railroad  right  of 
way  about  a  month  before  and  had  left  the 


weeds  and  dead  grass  lying  on  the  right  of 
way,  and  that  a  passenger  train  had  pasM 
not  over  five  or  ten  minutes  before  the  fire  yfsm 
discovered;  that  although  the  fire  did  not 
reach  the  house,  the  sparks  and  heat  were 
carried  therein,  to  the  injury  of  the  plaintiff. 
In  remanding  the  case  for  further  proceed- 
ings, niade  necessary  by  an  omission  in  the 
pleadings,  the  court  said:  '*It  is  insisted  that 
the  damages  are  too  remote;  the  defendant 
having  no  notice  of  the  plaintiff's  sickness  or 
her  infirm  condition,  and  therefore  no  reason 
to  anticipate  any  such  injury  to  her.  In 
answer  to  this  contention  in  Kentucky  Heat- 
ing Co.  V.  Hood,  133  Ky.  389,  citing  many 
authorities,  we  said:  *It  is  not  material 
whether  it  was  in  the  contemplation  of  the 
wrongdoers  that  loss  of  business  or  profit 
would  result  to  the  injured  party.  In  actions 
for  breach  of  contracts,  the  rule  generally  held 
to  is,  that  only  such  damages  can  be  recovered 
as  are  actually  sustained,  or  such  as  it  i» 
reasonable  to  conclude  were  within  the  con- 
templation of  the  parties  at  the  time  the 
contract  was  entered  into.  2  Chitty  on  Con- 
tracts, p.  1324.  But  this  measure  that  ob- 
tains in  contracts  will  not  be  applied  in  ac- 
tions sounding  in  tort.  There  is  a  wide 
difference  between  the  rights  and  remedies 
allowable  in  the  one  case  and  in  the  other. 
I  Sutherland  on  Damages,  §  15.  It  is  the 
wrongful  act  done,  and  the  consequences  that 
naturally  result  from  it,  that  the  law  looks 
at  and  holds  the  wrongdoer  responsible  for. 
A  person  who  commits  a  tort  like  this  is 
liable  for  all  the  damages  that  naturally 
flow  from,  and  are  the  result  of,  this  wrongful 
act,  although  he  may  not  at  the  time  have 
given  any  thought  to  or  have  anticipated  that 
injurious  consequences  would  follow.  It  is 
no  excuse  or  defense  for  the  wrongdoer  t^at 
he  did  not  mean  to  commit  any  wrong,  or  did 
not  know  that  any  injury  or  loss  would  ensue.' 
When  the  fire  started  on  the  defendant's  right 
of  way  it  naturally  spread  to  the  adjoining 
property  and  the  smoke  and  heat  from  it 
were  then  naturally  carried  into  the  plaintiff's 
residence.  The  defendant  is  answerable  for 
this  wrong,  although  it  did  not  know  that 
any  personal  injury  to  the  plaintiff  would 
ensue  from  it." 

In  Rajnowski  v.  Detroit,  etc  R.  Co.  74 
Mich.  20,  41  N.  W.  847,  aprmed  78  Mich. 
681,  44  N.  W.  335,  it  appeared  that  a  dwell- 
ing house  standing  about  fifteen  feet  from  a 
railroad  track  caught  fire  and  a  child  therein 
was  burned  to  death.  In  holding  the  railroad 
liable  for  the  death  of  the  child,  the  court 
said:  "It  is  also  claimed  that  the  injury 
resulting  to  plaintiff's  intestate  is  too  re- 
mote from  the  neglect  charged  to  constitute  a 
liability  on  the  part  of  the  defendant.  In 
this  position  we  cannot  agree.  Neither  can 
we  agree  that  there  was  a  new  and  independ- 
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«nt  eause  of  the  death  of  the  intestate  other 
than  that  caused  by  the  negligence  of  the 
defendant.  If,  through  the  negligence  of  de- 
fendanty  sparks  and  cinders,  alive  with  fire, 
«8ci4>ed  from  its  engines  and  set  fire  to  the 
hoose^  defendant  is  liable  for  all  the  loss  of 
life  and  property  which  was  destroyed  by  such 
fire,  without  any  contributory  negligence  on 
the  part  of  the  party  bringing  the  action. 
-Contributory  negligence  on  the  part  of  the 
plaintiff,  and  of  those  in  charge  of  the  child, 
were  questions  of  fact  for  the  jury,  and  on 
this  record  does  not  present  a  question  of  law 
for  the  court" 

In  Berg  v.  Great  Northern  R.  Go.  70  Minn. 
272,  73  N.  W.  648,  68  Am.  St.  Repw  524,  it 
appeared  that  the  plaintiffs  were  severely 
burned  while  attempting  to  save  some  hay- 
Blacks  which  had  been  negligently  set  on  fire 
by  a  locomotive;  and  in  passing  on  the  ques- 
tion of  proximate  cause  the'  court  said: 
'There  was  no  intervention  of  another  inde- 
liendent  agency  inflicting  the  injury,  to  break 
the  causal  connection  between  the  negligent 
act  of  the  defendant  and  the  injuries  suffered 
4>y  the  plaintiffs.  It  may  be  true  that  if  the 
plaintiffs  had  remained  where  they  were  when 
they  discovered  the  fire  approaching,  and 
made  no  Effort  to  save  the  stacks,  they  would 
not  have  been  injured.  But,  assuming  that 
they  acted  with  reasonable  prudence  and  care, 
plaintiffs'  effort  to  save  the  property  was  a 
mere  condition,  and  not  the  cause  of  these 
injuries.  In  making  reasonable  efforta  for 
that  purpose  they  would  be  doing,  not  only 
what  the  law  authorized,  but  what  their  duty 
to  the  defendant  required;  and  if,  in  doing 
this,  they  sustained  injury,  the  defendant, 
which  was  responsible  for  the  fire,  would  be 
liable.  Its  negligence  would  be  the  proximate 
cause  of  the  injury." 

In  Illinois  Cent  R.  Co.  v.  Thomas,  109  Miss. 
536,  68  So.  773,  it  appeared  that  the  plaintiff 
while  fighting  fire  set  in  grass  on  his  land 
adjoining  the  railroad's  right  of  way  was  in- 
jured by  flames  blown  in  his  face  and  eyes 
fay  the  wind.  It  was  held  that  the  setting  out 
of  the  fire  was  the  proximate  cause  of  his 
injuries.  The  court  said:  "It  is  not  neces- 
sary that  appellant's  negligence  should  have 
been  the  sole  proximate  cause  of  appellee's 
injury  in  order  that  it  may  be  liable  for  dam- 
ages resulting  therefrom,  and  if  authority  be 
desired  for  the  holding  that  the  setting  out 
of  the  fire  waa  a  proximate  cause  of  appellee's 
uijury,  it  can  be  found  in  Illinois  Cent.  etc. 
R.  Co.  V.  Siler,  229  lU.  390,  82  N.  £.  362,  16 
L.R^.(N.S.)  819,  11  Ann.  Gas.  368;  Liming 
V.  Illinois  R.  Go.  81  la.  246;  Cumberland 
Telephone,  etc.  Co.  v.  Woodham,  99  Miss.  318, 
64  So.  890;  and  Yazoo,  etc.  R.  Go.  v.  Smith,  103 
Miss.  150,  60  So.  73.  But  it  is  said  j^y  counsel 
for  appellant  that  not  only  was  appellee's 
injury  caused  by  his  own  voluntary  aet  in 


attempting  to  extinguish  the  fire,  but  that  in 
so  doing  he  'did  not  adopt  the  usual  and 
reasonaJble  method  of  fighting  this  fire.  But, 
on  the  contrary,  he  adopted  a  method  so 
imuaual  and  so  exceedingly  dangerous  that 
it  amounted  to  utter  recklessness,  and  he 
adopted  tliis  method  knowing  the  danger  he 
was  running  and  manifesting  a  willingness 
to  assume  the  risk.'  Conceding,  but  solely 
lor  the  purpose  of  the  argument,  that  appel- 
lee was  guilty  of  negligence  in  the  manner  in 
which  he  attempted  to  extinguish  the  fire, 
appellant  is  not,  under  our  concurrent  negli- 
gence statute,  exonerated  from  all  liability 
by  reason  thereof." 

In  Logan  v.  Wabash  R.  Co.  96  Mo.  App.  461, 
70  S.  VV.  735,  it  appeared  that  the  plaintiff 
was  severely  burned  while  attempting  to  save 
his  property  which  had  been  set  on  fire  by  a 
passing  locomotive,  and  he  based  his  right 
to  recover  on  the  ground  that,  after  he  had 
discovered  the  fire,  it  became  his  duty  to 
extinguish  it  if  he  could,  so  as  to  save  the 
railroad  from  loss,  for  which  it  would  be 
responsible  to  him  for  the  destruction  of  his 
property.  The  court  said:  *'His  contention 
amounts  to  this,  that,  being  in  the  perform- 
ance of  a  duty,  which  the  law  imposed,  and 
while  performing  that  duty  in  the  exercise  of 
ordinary  care,  in  order  to  save  the  defendant, 
the  wrongdoer,  from  loss  threatened  from  the 
consequences  of  its  wrongful  act  in  setting  out 
the  fire,  he  is  entitled  to  compensation  for 
the  injuries  received.  ...  It  being  con- 
ceded that  it  became  the  duty  of  plaintiff  to 
use  every  reasonable  effort  to  extinguish  the 
fire  and  prevent  loss  to  the  defendant,  does  it 
necessarily  follow  that,  if  while  in  so  doing 
he  is  damaged  in  his  person,  the  defendant 
becomes  liable  therefor  ?  It  may  be  conceded 
that  for  his  service  in  that  respect  he  would 
be  entitled  to  a  reasonable  compensation,  be- 
cause he  was  performing  a  lawful  duty,  one 
which  defendant  had  a  right  to  expect  he 
would  perform,  for  it  was  in  contemplation 
of  law  that  he  should  do  so.  .  .  .  This  injury 
was  not  such  as  under  ordinary  circumstances 
would  reasonably  be  expected  from  the  act 
charged;  such  for  instance,  if  he  had  been 
asleep  in  the  nighttime  in  his  house,  and  his 
house  had  been  set  afire  by  sparks  from  the 
defendant's  engine,  and  he  had  been  thereby 
injured.  In  the  latter  instance,  there  would 
be  no  intervening  agency,  and  the  injury  suf- 
fered would  be  reasonably  expected  under  the 
circumstances." 

In  Lowery  v.  Manhattan  R.  Co.  99  N.  Y. 
158,  1  K.  £.  608,  52  Am.  Rep.  12,  it  appeared 
that  the  injury  sustained  was  caused  by  fire 
falling  froin  an  engine  on  a  horse  attached 
to  a  wagon  in  the  street  below,  and  on  the 
hand  of  the  driver.  The  horse  became  fright- 
aned  and  ran  away  and  the  driver  attempted 
to  guide  his  movements  and  drive  him  against 
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a  post  'of  the  elevated  railroad  so  as  to  stop 
him;  failing  to  accomplish  this  he  turned  the 
horse  and  attempted  to  run  him  against  the 
curbstone  to  arrest  his  progress,  but  the 
wagon  passed  over  the  curbstone,  threw  out 
the  driver,  and  the  plaintiff,  who  was  on  the 
sidewalk,  was  run  over  and  injured.  The 
court,  in  holding  the  railroad  liable  for  the 
injury,  said:  "The  action  of  the  driver,  in 
view  of  the  exigency  of  the  occasion,  whether 
prudent  or  otherwise,  may  well  be  considered 
as  a  continuation  of  the  original  act,  whicli 
was  caused  by  the  negligence  of  the  defendant, 
and  the  defendant  was  liable  as  much  as  it 
would  have  been  if  the  horse  had  been  per- 
mitted to  proceed  without  any  control  what- 
ever. We  think  that  the  damages  sustained 
by  the  plaintiff  were  not  too  remote,  and  that 
the  wrongful  act  of  the  defendant,  in  allowing 
the  coals  to  escape  from  the  locomotive,  thus 
causing  the  horse  to  become  frightened  and 
run,  was  the  proximate  cause  of  the  injury, 
and  that  the  running  away  of  the  horse  and 
the  collision  with  the  plaintiff  were  the  natu- 
ral and  probable  consequences  of  the  negligence 
of  the  defendant." 

In  Wilson  v.  Northern  Pac  R.  Co.  30  N.  D. 
456,  153  N.  W.  4^9,  L.R.A.1915E  991,  it  ap- 
peared that  the  wife  of  a  homesteader,  who 
was  alone  on  the  farm  at  the  time,  was  se- 
verely strained  and  overworked  in  her  efforts 
to  extinguish  a  lire  negligently  set  by  a 
locomotive.  In  holding  the  n^Ugent  act  of 
the  railroad  to  be  the  proximate  cause  of  her 
injuries,  the  court  said:  "There  can  be  no 
question  that  the  defendant  must  have  an- 
ticipated that  the  fire  would  be  injurious 
to  someone.  The  act,  therefore,  was  negli- 
gent, and  gives  rise  to  a  cause  of  action.  The 
only  question  to  be  determined  is  whether  the 
injury  to  the  plaintiff  was  a  proximate  result 
of  that  act.  If  so,  damages  can  be  recovered 
therefor,  even  though  they  were  not  antici- 
pated. A  reasonable  effort  to  save  one's  prop- 
erty and  to  combat  a  prairie  fire  is  certainly 
a  proximate  result  of  such  fire,  and  of  the 
original  negligence  which  occasioned  it.  It 
is  one's  duty,  indeed,  to  minimize  and  to 
reduce  damages,  and  even  if  we  adopt  the 
idea  of  anticipation  one  must  presume  and 
anticipate  in  this  prairie  country,  where  not 
only  crops  but  homes  and  lives  are  at  stake, 
that  efforts  will  be  made,  and  should  be  made, 
by  the  settlers  to  save  their  property  and  lives 
and  to  combat  fires  which  are  negligently 
started.  The  fighting  of  the  fire  was  therefore 
the  proximate  result  of  the  fire.  Was  over- 
exertion in  so  doing  a  proximate  result  of 
such  fighting,  or  did  contributory  negligence 
necessarily  intervene  at  the  moment  proper 
exertion  ceased  and  overexertion  began? 
Plaintiff  oould  certainly  recover  damages  if 
all  of  the  property  were  her  own  for  her  loss 
of  time  and  servioes  in  fighting  the  fire,  and 


this  is  on  the  theory  of  the  duty  of  reducing 
the  damages,  if  on  no  other.  Is  she  pre- 
cluded from  recovering  on  the  ground  that  she 
had  merely  a  wife's  homestead  interest  in  the 
premises,  and  that  there  might  have  been  a 
point  where  she  could  have  desisted  without 
injury  to  herself,  and  that  this  point  is  the 
court's  duty  to  locate  and  to  determine?  We 
hardly  think  that  this  is  or  should  be  the 
law.  The  question  as  to  whether  she  unneces- 
sarily and  unreasonably  exerted  herself  is 
certainly  one  which,  under  the  circumstances 
of  the  case,  the  jury,  and  not  the  court,  shoald 
have  passed  upon.  The  farm  was  her  home. 
Part  of  the  personal  property  and  clothing 
in  the  house  must  certainly  have  belonged  to 
her.  The  woman  was  alone « on  the  prairie 
with  her  little  girl  of  some  thirteen  years  of 
age.  She  was  in  charge  of  the  farm  even  if 
she  did  not  own  it.  It  was  her  home.  If  one 
lives  in  a  rented  house,  is  he  precluded  from 
fighting  a  fire  which  threatens  it  merely 
because  he  does  not  own  the  building?  and 
has  a  married  woman  who  has  a  homestead 
interest  in  her  husband's  property  any  lesser 
rights  ?  Must  and  should  the  wife  of  a  home- 
steader, who  is  left  alone  at  home  with  her 
children  upon  the  prairie  while  her  husband 
Is  away  earning  his  daily  bread,  sit  idly  by 
and  allow  her  home  and  all  that  the  family 
possesses  be  reduced  to  ashes,  merely  because 
the  fee  title  to  the  property  is  in  the  name 
of  her  husband?  Was  the  poet  Bums'  solid- 
tude  for  the  'wee  mousie'  whose  nest  and 
winter  stores  were  destroyed  by  his  plow- 
share only  justifiable  provided  that  the  mouse 
he  saw  was  a  male,  a  freeholder?  This 
cannot  be  the  law." 

In  Seale  v.  Gulf,  etc.  R.  Co.  65  Tex.  274, 
57  Am.  Rep.  602,  it  appeared  that  sparks  and 
cinders  from  a  locomotive  set  fire  to  dry 
grass  and  leaves  which  the  railroad  company 
had  allowed  to  accumulate  on  its  right  of 
way;  that  a  strong  wind  caused  the  fire  to 
spread  and  threaten  the  fence  and  dwelling 
house  of  the  plaintiff;  that  the  fifteen  year  old 
daughter  of  the  plaintiff,  in  attempting  to 
save  the  fence  and  to  prevent  the  fire  reach- 
ing the  house,  was  so  severely  burned  thai 
her  death  ensued.  The  court,  in  holding  the 
railroad  not  to  be  liahle  for  the  child's  death, 
said:  "The  def^idant  should  have  antici- 
pated that  its  negligence  would  endanger  the 
property  of  the  plaintiff.  It  should  have 
anticipated  that  plaintiff,  and  perhaps  others,, 
would  attempt  to  extinguish  the  fire  and 
thereby  save  her  property.  But  could  it  have 
anticipated  that  in  this  attempt  the  life  of 
anyone  would  be  lost?  It  might  have  antici- 
pated such  an  event  in  case  of  negligence  aa 
the  part  of  the  person  killed  by  the  fiames; 
but  no  ope  is  bound  to  act  in  such  case  upoor 
the  theory  that  parties  who  may  possibly  be 
affected    by    his    conduct    will    be   injured 
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through  their  own  negligence.  In  the  event 
of  negligence  on  the  part  of  the  injured  per- 
son, such  as  is  calculated  to  bring  about  the 
injury  complained  of,  when  it  would  not 
otherwise  have  happened,  the  original  wrong- 
doer is  excused.  Hence,  the  latter  is  not 
bound  to  take  it  into  contemplation.  That 
the  company,  in  the  present  case,  should  be 
held  to  have  contemplated  that  the  life  of 
anyone  attempting,  in  a  careful  manner,  to 
^rtinguish  the  flames  would  be  sacrificed,  we 
think  is  unreasonable.  That  one  exercising 
due  care,  and  incurring  no  risks,  in  extin-  ^ 
gulshing  a  fire,  should  haVe  the  flames  com- 
municated to  her  clothes,  and  thereby  lose 
her  life,  is  something  so  improbable  that  the 
anticipation  of  it  should  not  be  charged  to 
anyone  under  such  circumstances.  Such  a 
thing  might  happen,  but  it  would  be  only 
from  some  casualty  which  could  not  possibly 
be  foreseen;  and,  in  such  cases,  as  we  have 
seen,  the  original  negligence  cannot  be  re- 
garded as  the  proximate  cause  of  the  injury. 
Whether  the  deceased  was  negligent  or  not 
in  her  attempt  to  put  out  the  fire,  we  think 
that  this  attempt,  and  not  he  original  negli- 
gence of  the  defendant  in  starting  the  flame, 
was  the  proximate  cause  of  her  death.  This 
is  made  manifest  from  the  face  of  the  peti- 
tion, and  there  was,  therefore,  no  question  of 
negligence  to  be  left  to  the  jury," 

In  Serafina  v.  Galveston,  etc.  R.  Co.  (Tex.) 
42  S.  W.  142^  it  appeared  that  the  plaintiff 
and  his  family  were  compelled  to  leave  their 
burning  house  at  night,  thinly  clad  and  suffer- 
ing from  suffocation  and  cold.  In  holding 
the  railroad  liable  for  such  injuries,  the  court 
said:  '*It  will  be  sufficient^o  say  that,  if  the 
house  of  appellant  was  injured  by  fire  through 
the  negligence  of  appellee,  it  would  be  liable 
in  damages  for  the  .injury  to  the  house,  and 
injury  to  or  loss  of  its  contents,  for  the 
destruction  of  the  trees,  and  for  any  damage 
that  may  have  directly  resulted  by  appellant 
and  his  family  being  compelled  to  flee  from  the 
burning  building  at  night,  thinly  clad,  and 
arising  from  suffocation  or  cold.  Appellee 
would  be  responsible  for  all  damages  that 
might  have  been  reasonably  contemplated  or 
anticipated  from  its  negligence.  Damages 
resulting  from  appellant  and  family  sleeping 
on  a  neighbor's  floor  were  too  remote,  as  were 
the  damages  resulting  from  the  death  of  the 
dog.  Appellee  could  not  have  anticipated 
that  appellant  would  lie  down  on  the  cold 
floor  of  a  neighbor's  house,  or  that  the  watch- 
dog was  shut  up  in  the  house  and' would  be 
killed.  Tliat  the  house  was  inhabited  by  its 
owners,  and  that,  if  set  on  fire  at  night,  they 
would  rush  out  in  a  thinly-clad  condition, 
and  suffer  from  smoke  and  cold,  were  matters 
that  reasonably  might  have  been  contemplated 
as  a  result  of  setting  the  house  on  fire." 

In  Gulf,  etc.  R.  Co.  v.  Johnson  (Tex.)  51 
S.  W.  531,  it  appeared  that  sparks  emitted 


from  a  locomotive  set  Are  to  the  clothing 
of  a  child  who  was  lying  in  a  cradle  in  her 
father's  house  adjacent  to  the  railroad's  right 
of  way  and  burned  her  to  such  an  extent  as 
to  inflict  serious  and  permanent  injury.  The 
court  in  holding  the  company  liable,  and  in 
passing  upon  the  question  of  proximate  cause, 
said :  "It  is  contended  that,  if  it  be  admitted 
that  the  clothes  of  the  child  were  ignited 
through  the  negligent  manner  of  operating  the 
engine,  which  was  defectively  constructed, 
still  appellant  is  not  liable,  because  such  neg- 
ligence was  not  the  direct  and  proximate 
cause  of  the  injuries.  We  see  no  merit  in 
such  a  proposition.  Clearly,  upon  proof  of 
such  facts,  appellant  would  be  liable  for  the 
damages.  Neither  can  the  doctrine  be  upheld 
that  appellant  would  not  be  liable  if  the  par- 
ents of  the  child  ought  to  have  known  that 
sparks  might  ignite  its  clothing,  or  the  mos- 
quito bar  above  it." 

ContrilnUory  Negligence. 

In  some  cases  the  negligence  of  a  person 
injured  in  an  attempt  to  extinguish  a  fire  set 
by  a  locomotive  has  been  discussed.  Thus  in 
Scale  V.  Gulf,  etc.  R.  Co.  66  Tex.  274,  57  Am. 
Rep.  602,  a  railroad  company  was  held  not 
liable  for  the  death  of  a  fifteen  year  old  girl, 
caused  by  her  attempt  to  extinguish  a  fire 
set  by  one  of  the  railroad's  locomotives.  The 
court  said:  "It  is  clear  that  but  for  the 
attempt  of  the  deceased  to  put  out  the  fire, 
her  death  would  not  have  ensued.  This  act 
of  hers  was  the  new  agency,  which,  super- 
vening upon  the  original  wrongful  act  of  the 
appellee,  brought  about  the  misfortune  of 
which  the  appellant  complains." 

In  Berg  v.  Great  Northern  R.  Co.  70  Minn. 
272,  73  N.  W.  648,  68  Am.  St.  Rep.  524, 
it  appeared  that  the  plaintiffs  were  injured 
while  attempting  to  save  their  property  w^hich 
had  been  set  on  fire  by  sparks  from  a  passing 
engine.  The  court,  in  sustaining  a  judgment 
for  the  railroad,  said:  "If  the  plaintiffs 
were  guilty  of  contributory  negligence,  by* 
rashly,  recklessly  and  unnecessarily  exposing 
themselves  to  danger  in  a  manner  which  a 
reasonably  prudent  man  would  not  have  dohe 
under  like  circumstances,  they  cannot  recover. 
No  ftfult  is  found  with  what  they  did  after 
they  attempted  to  escape,  but  the  claim  is 
that  they  were  negligent  and  even  reckless 
and  foolhardy  in  continuing  tlieir  efforts  to 
save  the  stack  until  all  means  of  escape  were 
cut  off.  We  think  that,  under  the  evidence, 
this  was  a  question  of  fact,  upon  which  the 
court's  finding  cannot  be  disturbed.  The 
rapidity  with  which  these  prairie  fires  travel, 
the  fitful  manner  in  which  thev  are  liable  to 
change  their  course  with  every  changing  gust 
of  wind,  are  matters  of  common  knowledge 
and  must  be  presumed  to  have  been  known  to 
the  plaintiffs  as  men  of  ordinary  intelligence. 
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The  evidence  tends  to  show  that  the  fire  was 
traveling  rapidly, — faster  than  the  plaintiffs 
could  run, — ^and  that  this  fact  was  known  to 
them;  that  they  made  no  effort  to  escape 
imtil  the  fire  was  in  close  proximity  to  them 
on  three  sides,  and  that  on  the  fourth  side 
there  w^as  a  heavy  growth  of  grass,  and  conse- 
quently to'  run  in  tliat  direction  would  be 
almost  sure  death.  Their  only  excuse  for  re- 
maining so  long  is  that,  when  they  commenced 
work,  the  main  fire  had  passed  by  them;  but 
that  there  was  a  change  in  the  wind  that^ 
suddenly  drove  the  fire  back  on  them.  But 
it  is  a  matter  of  common  knowledge  that  these 
changes  are  of  not  infrequent  occurrence, 
especially  when  there  is  some  local  agency, 
such  as  a  large  fire,  liable  to  produce  atmos- 
pheric disturbances.  It  does  not  appear  tliat 
there  was  anything  unusual  or  extraordinary 
about  this  change.  If  human  life  or  even 
property  of  great  value  had  been  at  stake 
plaintiffs  would  have  been  justified  in  taking 
greater  risks;  but  all  that  was  involved  was 
property  of  comparatively  small  value.  Un- 
der all  the  circumstances  we  are  unable  to 
say  that  the  finding  of  the  court  was  not 
justified  by  the  evidenca" 

In  Logan  v.  Wabash  R.  Co.  96  Mo.  App. 
461,  70  S.  W.  735,  it  appeared  that  the  plain- 
tiff was  in  charge  of  a  farm  belonging  to  his 
brother,  in  which  he  had  an  interest  in  the 
growing  crops  and  stock  thereon;  and  sparks 
from  a  passing  engine  having  set  out  a  fire 
near  some  hay,  the  plaintiff  attempted  to  save 
the  hay,  but  while  so  doing  he  became  sux- 
roimded  by  the  fiames,  aCnd  in  seeking  to  es- 
cape, fell  and  was  severely  burned.  The 
court,  in  holding  the  railroad  not  to  be  liable 
for  the  personal  injuries  sustained,  said: 
"Here  the  act  of  the  plaintiff  in  attempting 
to  extinguish  the  fire  appears  to  have  been 
the  cause  of  plaintiff's  injury  and  not  the 
wrongful  act  of  defendant  in  suffering  fire  to 
escape  from  its  engine  in  the  first  instance. 
In  contemplation  of  law,  the  defendant  would, 
as  has  been  said,  be  liable  to  him  for  a  rea- 
sonable compensation  for  his  services  in  that 
respect,  but  it  does  not  necessarily  follow 
that  it  became  surety  for  his  personal  safety.'* 

In  McTavish  v.  Great  Northern  R.  Co.  8 
N.  D.  333,  97  N.  W.  443,  it  appeared  ,that 
the  plaintiff,  a  stranger  in  the  neigliborhood 
and  unfamiliar  with  local  conditions,  was 
passing  over  a  highway  when  the  fire  broke 
out,  and  attempted  with  others  to  extinguish 
it;  but  the  fire  came  towards  him  in  such  a 
manner  that  he  deemed  his  only  chance  to 
save  his  life  was  to  rush  through  it,  and  was 
severely  burned  in  so  doing.  The  court  held 
the  railroad  liable  for  his  injuries,  saying: 
"From  looking  at  the  circumstances  after 
the  injury  has  occurred,  it  is  easy,  as  it 
usually  is,  to  see  how  it  might  have  been 
avoided.  But  it  cannot  be  said  as  matter  of 
law  that  plaintiff  did  not  act  as  an  ordinarily 


cautious  and  prudent  man  would  have  acted 
under  the  same  circumstances.  Around  the 
house  the  grass  was  shorter,  and  the  position 
safer,  and  plaintiff  had  plenty  of  time  to 
reach  the  house  after  he  saw  the  fire  coming. 
But,  so  far  as  the  evidence  bears  upon  the 
subject,  it  tends  to  show  that  plaintiff  knew 
nothing  of  the  local  conditions.  He  and  bis 
companion.  Young,  were  passing  over  the 
road  with  teams  and  a  wagon  and  tent.  They 
stopped  to  let  the  horses  feed,  and  get  some- 
jithing  to  eat  themselves.  They  had  but  just 
stopped,  when  the  fire  was  seen.  Plaintiff  re- 
mained in  the  immediate  vicinity  of  the  tent 
until  he  was  injured.  There  is  nothing  to 
show  that  he  knew,  or  had  any  reason  to 
believe,  that  it  was  safer  up  near  the  house 
than  where  he  was." 

In  Glanz  v.  Chicago,  etc.  R.  Co.  119  la.  611, 
93  N.  W.  575,  it  appeared  that  a  fire  was 
set  by  sparks  from  an  engine,  and  that  the 
plaintiff  and  her  husband  attempted  to  stay 
the  progress  of  the  fire  to  save  their  property, 
and  in  the  attempt  she  was  burned  and  made 
sick  and  unable  to  work.  The  court  held  that 
in  attempting  to  extinguish  the  fire  she  was 
in  the  strict  line  of  her  duty;  and  said:  'If 
she  acted  with  ordinary  care  and  prudence, 
there  is  no  reason,  injustice  or  law,  why 
she  should  not  recover  for  the  injuries  re- 
ceived." 

In  Gulf,  etc.  R.  Co.  v.  Johnson  (Tex )  51 
S.  W.  531,  a  railroad  company  was  held  to 
be  liable  for  injuries  to  a  diild,  where  it  ap- 
peared that  sparks  emitted  from  a  locomotive 
set  fire  to  her  clothing  while  she  was  lying 
in  a  cradle  in  her^arent's  house,  which  was 
adjacent  to  the  raiTroad's  right  of  way.  The 
court  said:  *'The  proposition  to  the  effect 
that  the  parents  of  the  child  could  have  been 
guilty  of  negligence,  so  flir  as  the  railroad 
company  is  concerned,  in  placing  their  child 
at  any  place  in  their  house,  cannot,  for  a 
moment,  be  entertained.  They  were  not  com- 
pelled to  secrete  their  child  for  the  purpose 
of  protecting  it  from  the  unlawful  acts  of 
anyone,  and  were  in  no  wise  hampered  in  the 
use  of  their  home  by  the  fact  that  they  lived 
near  a  railroad." 

'in  Pike  v.  Grand  Trunk  R.  Co.  39  Fed. 
255,  38  Am.  &  Eng.  R.  Cas.  336,  it  appeared 
that  a  fire  was  started  by  the  railroad's 
locomotive  on  land  about  fifty-two  rods  dis- 
tant from  the  house  in  which  the  plaintiff's 
intestate  resided.  Having  reasonable  cause 
to  fear  its  destruction  she  went  to  extinguish 
it,  and  was  so  severely  burned  that  her  death 
resulted.  In  holding  the  railroad  not  to  be 
liable  for  her  death,  the  court  said:  ''There 
is  no  evidence  going  to  prove  that  her  act 
was  one  of  compulsion,  or  that  she  acted  un- 
der the  fear  of  imminent  peril  to  herself,  or 
that  the  circumstances  were  such  as  to  destroy 
her  power  of  volition.  Each  case  must  be 
controlled  by  its  own  circnmstaiicei.    Upcm 
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the  evidence  it  cannot  be  doubted  that  Mrs. 
Pike  had  every  opportunity  to  escape.  Nei- 
ther the  direction  of  the  ^ind,  nor  the  prox- 
imity of  the  fire,  nor  the  dryness  of  the  sea- 
son, upon  the  plaintiff's  own  evidence,  placed 
the  intestate  in  peril  for  the  time  being.  In- 
stead of  escaping. from  the  danger,  whatever 
it  was,  she  voluntarily  advanced  towards  it, 
going  a  distance  of  about  fifty  rods  towards 
and  in  the  place  where  the  fire  was  burning. 
Her  act  may  have  been  praiseworthy,  but  it 
was  not  the  less  voltmtary,  and  it  does  not 
relieve  her  from  the  consequences  which  en- 
sued. Mrs.  Pike  had  no  legal  or  equitable 
interest  in  this  property,  and  consequently  in 
this  action  her  administrator  cannot  invoke 
the  principle  that  it  was  her  duty  to  approach 
the  fire,  and  endeavor  to  put  it  out.  Even  in 
a  supposed  action  brought  by  the  owner  of  the 
property  against  the  railroad  company,  for 
damages  caused  by  fire,  the  failure  of  this 
lady,  seventy-two  years  of  age,  though  she  was 
active  and  strong  for  her  age,  to  voluntarily 
endeavor  to  put  out  a  fire  thirty  or  forty  rods 
distant  from  the  dwelling,  could  hardly  be 
urged  as  contributory  negligence  on  the  part 
of  the  owner  of  the  property.  In  the  present 
case,  I  can  see  nothing  in  the  situation  of 
Mrs.  Pike  towards  the  property  which  was 
on  fire  which  called  for  the  action  she  took.'' 

A  discussion  of  the  cases  involving  con- 
tributory negligence  in  an  attempt  to  save 
human  life  will  be  found  in  the  notes  to  Mo- 
bile, etc.  R.  Co.  V.  Ridley,  4  Ann.  Cas.  925; 
Wright  V.  Atlantic  Coast  Line  R.  Co.  19 
Ann.  Cas.  439;  and  American  Express  Co.  ▼• 
Terry,  Ann.  Cas.  1917C  650. 

The  cases  discussing  contributory  negli- 
gence in  the  effort  to  save  property  are 
reviewed  in  the  notes  to  Pegram  v.  Seaboard 
Air  Line  Ky.  4  Ann.  Cas.  214;  Illinois  Cent. 
R.  Co.  V.  Siler,  11  Ann.  Cas.  368 ;  and  McKay 
V.  Atlantic  Coast  Line  R.  Co.  Ann.  Cas. 
19UC  412. 
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Connecticut  Supreme  Court  of  Errors — July 

6,  1917. 

92  Conn.  1;  101  Ail.  500* 


Appeal  and  Error  —  laoorporation  of 
Evidence  in  Record  — >  Tin&e  for  Mo- 
tion. 

Under  Gen.  St.  1902,  §  797,  it  is  irregular 
to  move  to  make  the  evidence  on  rulings  part 


of  the  record  on  appeal  four  months  before 
the  trial  court's  finding  was  illed;  such  mo- 
tion being  proper  within  a  week  after  the 
movant  receives  notice  of  the  filing  of  such 
finding. 

Fire  Insurance  —  Ininrable  Interest. 

Any  person  has  an  insurable  interest  in 
property  if  he  receives  a  benefit,  or  by  the 
destruction  of  which  he  will  suffer  a  loss, 
whether  he  has  or  has  not  any  title  in,  or 
lien  upon,  or  possession  of,  the  property 
itself. 

Interest  of  Lessee  as  Insurable. 

Where  a  quarry  tenant  has  erected  build- 
ings at  a  cost  of  $2,500  and  has  a  lease  which 
will  run  for  eight  years  requiring  it  to  keep 
the  buildings  and  machinery  in  good  repair, 
it  has  an  insurable  interest  in  the  buildings. 

[See  note  at  end  of  this  case.] 

Estoppel  of  I«essor  to  "Dvnj  Insnrable 
Interest  of  Iiessee* 

Where  the  lease  will  expire  in  eight  years 
and  the  tenant  has  built  new  buildings  to 
make  the  premises  tenantable  and  has  taken 
out  insurance  which  the  insurer  required  to 
be  in  the  landlord's  name,  and  on  loss  the 
landlord  collects  the  insurance  after  having 
refused  to  insure  his  own  buildings,  the  value 
of  plaintiff's  buildings  being  greater  than  the 
amount  of  insurance,  it  is  too  late  for  the 
landlord  to  claim  that  the  tenant  had  no  legal 
or  equitable  right  to  recover  the  insurance 
money. 

Tmsts  — >  Implied  Tmst  —  Befinition* 

A  trust  may  be  express  or  implied,  and  it 
is  "implied"  when  deducible  from  the  transac- 
tion as  a  matter  of  intent. 

Implied   Trust  in   Proceeds   of   Insur- 
ance. 

Where  the  landlord  collects  insurance 
money  on  policies  payable  to  him  by  insuring 
loss  of  buildings  constructed  by  the  tenant 
whose  lease  will  not  expire  for  eight  years, 
an  implied  trust  is  raised  in  favor  of  the 
tenant  as  against  the  landlord  in  the  in- 
surance money. 

Appeal  from  Court  of  Common  Pleas,  Fair> 
field  county:     Scott,  Judge. 

Action    by    Plum    Trees    Lime    Company,, 
.plaintiff,  against  Samuel  Keeler,  defendant. 
Judgment  for  plaintiff.     Defendant  appeals. 
Affirmed. 

[2]  The  plaintiff  is  a  corporation  organized' 
under  the  statute  laws  of  Connecticut.  This 
action  is  brought  by  Wilbur  F.  Tomlinson, 
Charles  Kerr  and  Alphaus  A.  Hathaway,  its 
directors,  acting  as  trustees  for  the  purpose 
of  closing  up  the  business  of  the  corpora- 
tion pursuant  to  the  provisions  of  §§  29  and 
80  of  Chapter  194  of  the  Public  Acts  of 
1903,  regulating  the  voluntary  dissolution 
of  corporations.  v 

In  August,  1910,  the  defendant  was  the 
owner  of  the  premises  described  in  the  plain- 
tiff's complaint,  as  amended,  upon  which  was 
a  ledge  or  deposit  of  limestone,  with  lime 
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kilns  and  lime  shed.  On  August  4th,  1910, 
the  defendant  leased  these  premises  to  one 
Alfred  P.  Phillips,  for  a  term  of  ten  years 
from  date,  which  premises,  under  a  series 
of  assignments  of  this  lease,  passed  into  the 
possession  of  the  plaintiff  on  the  24th  day  of 
February,  1912.  This  lease  provided  that 
the  lessee  should  keep  the  kilns,  buildings, 
machinery  and  plant  thereon,  in  good  re- 
pair, and  should  deliver  up  the  same  at  the 
expiration  of  its  tenancy  in  as  good  condi- 
tion as  they  were  then  in,  ordinary  wear,  fire 
And  [3]  other  unavoidable  casualties  ex- 
cepted. Subsequent  to  the  24th  day  of  Febru- 
ary, 1912,  and  up  to  the  8th  day  of  October, 
1914,  the  plaintifif  was  engaged  in  mining 
or  quarrying  limestone  on  these  premises, 
a,nd  the  burning,  manufacturing  and  prepar- 
ing the  same  for  market. 

At  the  time  of  the  execution  of  this  lease, 
and  for  a  number  of  years  prior  thereto,  these 
premises  had  been  unoccupied  and  unused, 
and  the  kilns  and  buildings  had  been  grossly 
neglected.  At  the  time  these  premises  passed 
into  the  possession  of  the  plaintiff,  the  plant 
thereon  consisted  of  three  lime  kilns,  con- 
structed of  noncombustible  materials,  to  wit: 
exteriorly  of  brick,  and  lined  internally  with 
fire  brick,  and  the  structures  connected  with 
the  kilns,  built  of  wood,  were  decayed  and 
unsafe  and  not  practicable  for  the  uses  re- 
quired of  them,  and  a  lime  shed  practically 
dismantled  by  the  removal  of  everything  that 
could  be  carried  away;  the  plant  being  unfit, 
inadequate  and  insufiicient  for  prosecuting 
the  business  of  the  plaintiff.  The  plaintiff, 
for  the  purpose  of  enabling  it  to  carry  on 
its  business  conveniently  and  efficiently,  was 
compelled  to  erect  and  construct,  and  did 
erect  and  construct,  various  structures  and 
appliances  on  the  leased  premises,  at  its 
own  cost  and  expense,  and  for  its  own  pur- 
pose and  advantage.  The  structures  -erected 
by  the  plaintiff  on  these  leased  premises,  con- 
sisted of  a  wooden  tower  on  top  of  the  kilns, 
with  a  hoisting  apparatus  thereon  for  the 
purpose  of  hoisting  their  raw  limestone  and 
fuel  to  the  top  of  the  kilns;  a  platform  on 
top  of  the  kilns  with  a  bridge  leading  there- 
from to  the  hillside  adjoining  the  kilns  for 
the  purpose  of  affording  access  thereto  with 
teams  and  materials;  and  engine-house  and 
other  structures  and  appliances  adapted  to 
the  business  of  the  plaintiff,  costing  in  the 
aggregate  about  $2,500.  The  buildings, 
structures  and  appliances  erected  by  the 
plaintiff  on  these  premises  were  new,  and 
Hid  not  replace  [4]  other  similar  structures, 
hut  were  radically  different  from  those  used 
by  its  predecessors  in  occupancy  of  the  prem- 
ises, and  changed  the  method  of  handling  the 
raw  material  and  finished  product  in  the 
plaintiff*s  business. 

The  plaintiff,  desiring  to  protect  its  prop- 
erty on  these  premises,  made  application  to 


the  local  agent  of  the  Fidelity-Phoenix  Fire 
Insurance  Company  of  New  York>  and  the 
Phoenix  Fire  Insurance  Company  of  Hart- 
ford, Connecticut,  for  insurance  thereon.  At 
the  time  of  making  such  application,  the 
plaintiff,  by  its  president  and  general  man- 
ager, informed  the  agent  of  the  condition 
oi  the  property  desired  to  lie  covered  by  the 
proposed  insurance;  that  the  structures,  to 
be  insured  were  the  property  of  the  plaintiff, 
and  were  located  on  real  estate  occupied  un- 
der a  lease  from  the  defendant,  and  that  it 
desired  to  have  the  policies  issued  in  the 
name  of  the  plaintiff;,  but  they  were  in- 
formed by  this  agent  that  the  policies  could 
not  be  issued  in  the  name  of  the  plaintiff,  but 
muht  be  issued  in  the  name  of  the  defendant 
as  owner  of  the  land  upon  which  the  struc- 
tures were  located.  The  plaintiff,  relying 
upon  the  statement  of  the  agent,  caused  the 
property  of  the  plaintiff,  located  on  these 
premises,  to  be  insured  for  the  sum  of  $600 
imder  Policy  No.  329,  issued  by  the  Fidelity- 
Phoenix  Fire  Insurance  Company,  and  for 
the  additional  sum  of  $600  under  Policy 
No.  2295,  issued  by  the  Phoenix  Fire  Insur- 
ance Company,  in  the  name  of  the  defendant 
as  beneficiary.  The  plaintiff  paid  the  pre- 
mium on  these  policies,  retained  the  same  in 
its  possession,  and  had  no  intention  of  in- 
suring thd  property  of  the  defendant,  but 
intended  to  insure  its  own  property  located 
on  the  leased  premises. 

The  defendant  was  ignorant  that  these 
policies,  Nos.  329  and  2295,  has  been  issued 
until  after  the  property  insured  thereunder 
had  been  destroyed  by  fire,  when  application 
[5]  was  made  to  him  by  the  plaintiff  to 
execute  a  proof  of  loss  as  required  by  the 
insurance  companies.  The  plaintiff,  by  its 
officers,  requested  the  defendant  to  insure 
his  buildings  on  these  premises,  but  the  de- 
•  fendant  refused  to  do  so.  On  October  8th, 
1914,  the  buildings,  structures  and  appli- 
ances on  these  premises  belonging  to  the 
plaintiff  and  insured  under  the  policies  were 
destroyed  by  fire.  At  the  time  of  the  execu- 
tion of  the  policies,  and  at  the  time  of  the 
loss  occasioned  by  the  fire,  the  plaintiff  was 
the  owner  of  the  property  insured  under 
these  policies.  Upon  proof  of  loss,  the  in- 
surance companies  adjusted  the  same  and 
paid  the  sum  of  $1,200  to  the  defendant,  and 
the  defendant  has  retained  the  same. 

On  November  17th,  1914,  the  plaintiff 
initiated  proceedings  for  the  dissolution  of 
its  corporate  existence,  pursuant  to  the  provi- 
sions of  §§  29  and  30  of  Chapter  194  of  the 
Public  Acts  of  1903,  regulating  the  volun- 
tary dissolution  of  corporations,  and  subse- 
quent to  that  date  the  plaintiff  ceased  doing 
business  as  a  going  concern,  and  its  directors 
have  since  then  been  acting  as  trustees  in 
closing  up  the  business  of  the  corporation. 
All   property   belonging   to  the  plaintiff  is 
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in  the  hands  and  under  the  control  of  its 
directors  acting  as  trustees.  The  plaintiff, 
by  its  directors  acting  as  trustees,  made  de- 
mand upon  the  defendant  for  the  proceeds  of 
the  insurance  policies,  as  a  part  of  the  as- 
sets of  the  company  for  the  purpose  of  liqui- 
dating its  indebtedness  and  closing  up  its 
business.  Subsequent  to  the  couunencement 
of  proceedings  for  winding  up  the  corporate 
existence  of  the  plaintiff,  the  defendant  of- 
fered to  expend  the  proceeds  of  the  policies 
in  restcMring  the  defendant's  own  buildings  on 
these  premises  which  were  not  insured  under 
the  policies.  The  defendant  refused  to  pay 
over  the  proceeds  of  the  insurance  to  the 
plaintiiOr.  The  proceeds  of  the  insurance  poli- 
cies in  [6]  the  hands  of  the  defendant  are 
insufficient  to  restore  the  structures  and  ap- 
pliances built  by  the  plaintiff,  to  an  efficient, 
workable  condition.  Immediately  after  pro- 
ceedings were  commenced  to  terminate  the 
corporate  existence  of  the  plaintiff,  its  di- 
rectors, acting  as  trustees,  surrendered  the 
possession  of  the  leased  premises  to  the  de- 
fendant, and  the  defendant  has  since  beeo 
in  possession  of  the  same. 

Leo^  Davis  for  appellant. 
Oeorge  Wakema/n  for  appellee. 

BoBABACK,  J. — ^The  plaintiff  seeks  to  re- 
cover from  the  defendant  the  proceeds  of 
two  insurance  policies  described  in  the  com- 
plaint, and  judgment  was  rendered  for  it  to 
recover  $819.27. 

Several  reasons  of  appeal  are  based  upon 
alleged  errors  of  the  trial  court  in  denying 
certain  paragraphs  of  the  defendant's  motion 
to  correct  the  finding.  This  motion  to  cor- 
rect is  informal.  If  we  consider  it  as 
brought  under  §§  7d5  and  796  of  the  Creneral 
Statutes,  we  do  not  find,  as  we  should,  any 
written  exceptions  to  any « finding  of  facts 
or  to  a  refusal  to  find  facts  as  requested. 
Practice  Book  (1908)  p.  268.  The  reasons 
of  appeal,  if  considered  as  made  under  the 
provisions  of  §  797  of  the  General  Statutes, 
-are  irregular.  This  section  provides,  in  sub- 
stance, that  in  lieu  of  the  motioA  to  correct, 
under  §§  794,  795  and  796  of  the  General 
Statutes,  either  party  may,  within  one  week 
after  he  shall  have  received  notice  of  the 
filing  of  such  finding,  file  with  the  clerk  of 
the  court  a  copy  of  the  evidence  and  rulings, 
with  a  motion  that  such  evidence  be  made 
a  part  of  the  record  on  appeal,  and  that  the 
claims  of  the  appellant  for  such  correction 
may  be  presented  in  the  assignments  of  error 
in  the  same  way  that  questions  [7]  of  law  are 
now  raised.  The  record  discloses  that  this 
motion,  to  make  the  evidence  and  rulings 
part  of  the  record,  came  too  early  in  the 
defendant's  attempt  to  take  his  appeal.  It 
should  have  been  made  within  one  week 
Ann.  Cns.  1918E. — 53. 


after  he  received  notice  of  the  tiling  of  the 
finding.  It  appears,  however,  that  this  mo- 
tion was  in  fact  made  about  four  months 
before  the  finding  of  the  trial  coui't  was 
filed  with  the  clerk  of  the  court.  But  it 
appears  that  the  court  below  recognized  the 
defendant's  motion  as  made  under  the  provi- 
sions of  §  797,  as  it  ordered  a  certificate  of 
the  evidence.  The  purpose  of  the  defendant 
is  clear,  and  we  are  not  disposed,  by  a  strict, 
construction  of  §  797  of  the  General  Statutes, 
to  deprive  him  of  a  remedy  which,  if  prop- 
erly pursued,  was  his. 

One  of  the  requests  to  correct  the  finding 
was  allowed  by  the  trial  court.  Other  &&- 
signments  of  error  relate  to  facts  of  but 
little  importance.  The  evidence  as  to  the 
remainder  of  the  facts  referred  to  in  the 
motion  to  correct,  is  either  confiictingj  or  is 
of  such  nature  that  we  cannot  say  that  the 
trial  court  erred  in  finding  or  refusing  to 
find  certain  facts.  Therefore  the  motion  to 
correct  the  finding  is  overruled,  and  the 
claim  for  a  correction  is  denied. 

The  first  four  reasons  of  appeal  assign  er- 
ror in  a  general  and  indefinite  manner.  They 
may,  however,  be  considered  as  suggesting 
the  proposition  that  the  court  erred  in  hold- 
ing that  the  Plum  Trees  Lime  Company  had 
an  insurable  interest  in  the  property  in- 
sured. It  may  be  said  generally  that  ''by 
the  law  of  insurance,  any  person  has  -  an 
insurable  interest  in  property,  by  the  exist- 
ence of  which  he  receives  a  benefit,  or  by  the 
destruction  of  which  he  will  suffer  a  loss, 
whether  he  has  or  has  not  any  title  in,  or 
lien  upon,  or  possession  of  the  property  it- 
self." Eastern  R.  Co.  v.  Belief  F.  Ins.  Co. 
98  Mass.  420,  423. 

In  Getchell  v.  Mercantile,  etc.  Mut.  F.  Ins. 
Co.  [8]  109  Me.  274,  277,  83  Atl.  801,  Ann. 
Cas.  1913E  739,  42  L.B.A.(N.S.)  135,  the 
court  say:  "The  crucial  question  therefore 
is,  will  the  insured  be  directly  and  finan- 
cially affected  by  the  loss  of  the  property 
insured.  If  so,  he  has  such  an  interest  as 
the  law  will  recognize.  The  loss  must  not 
be  indirect  or  sentimental,  but  direct  and 
actual.  It  is  not  necessarily  an  interest 
in  the  property  in  the  sense  of  title,  but  a 
concern  in  the  preservation  of  the  property 
and  such  a  relation  to  or  connection  with 
it  as  will  necessarily  entail  a  pecuniary  loss 
in  case  of  its  injury  or  destruction.  This 
opens  a  wide  field  and  the  decisions  take  an 
extensive  range  with  a  growing  tendency  to 
expand  rather  than  to  contract  the  scope 
of  the  term.  It  has  therefore  been  held  that 
it  is  sufficient  if  the  insured  has  any  l^al 
interest  whatever  as  an  owner  in  fee,  a 
mortgagee,  a  tenant  for  Ufe  or  a  lessee."  In 
Fowle  V.  Springfield  Fire  etc.  Ins.  Co.  122 
Mass.  191,  194,  23  Am.  Bep.  308,  the  court 
said:     ''The  plaintiffs  had  an  insiurable  in- 
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terest  in  this  building.  They  had  erected 
it  at  their  own  expense,  and  used  and  occu- 
pied it,  in  their  business,  as  a  carpet  store. 
They  niiglit  wish  to  rebuild  it,  or  to  indem- 
nify themselves  for  their  expenditures,  in  the 
event  of  its  loss  bv  fire.  In  either  case,  it 
was  proper  for  tliem  to  procure  insurance, 
and  they  miglit  lawfully  do  so  to  the  ex- 
tent of  the  value  of  the  building.  It  is  clear 
that  they  would  derive  benefit  from  its  con- 
tinuing to  exist,  and  would  be  injured  by  its 
destruction."  The  plaintiffs,  in  the  case 
quoted,  were  sublessees  of  the  land  on  which 
the  building  insured  stood.  See  also  cases 
cited  in  note,  Ann.  Oas.  1913E  741,  and  14 
R.  C.  L.  915,  §  91. 

In  the  present  case  the  plaintiff's  lease 
required  it  to  keep  the  kilns,  buildings  and 
machinery  in  good  repair.  It  had  expended 
about  $2,500  in  erecting  buildings,  structures 
and  appliances  upon  the  leased  premises. 
These  buildings  were  new  and  entirely  dif- 
ferent [d]  from  those  used  by  its  predecessors 
in  occupancy.  This  lease  it  appears,  under 
ordinary  conditions,  was  not  to  expire  until 
August,  1920.  Under  these  circumstances 
the  plaintiff  had  such  an  insurable  interest 
in  the  property  in  question  as  permitted  it 
to  procure  the  insurance  and  to  recover  in 
case  of  loss. 

The  plaintiff's  complaint  alleges:  "Said 
corporation,  for  its  own  benefit,  protection 
and  advantage,  and  at  its  own  cost  and  ex- 
pense, insured  its  property,  so  erected  and 
constructed  on  the  leased  premises,  .  .  . 
under  policies  which,  through  error,  inad- 
vertence and  mistake,  were  issued  by  the 
Insurance  Companies  in  the  name  of  the  de- 
fendant, Samuel  Keeler,  as  beneficiary,  in- 
stead of  in  the  name  of  said  Plum  Trees 
Lime  Company,  although  the  defendant  had 
no  interest  in  these  policies  or  the  property 
insured  thereby,  other  than  a  nominal  one 
resulting  from  the  error  as  aforesaid." 
These  allegations  were  denied  by  the  defend- 
ant in  his  answer.  We  learn  from  the 
judgment-file  that  the  issues  upon  the  ques- 
tions thus  presented  were  found  in  favor  of 
the  plaintiff.  The  finding  of  facts  made  by 
the  trial  court  is  entirely  consistent  with 
tliis  adjudication.  It  also  appears  that  the 
defendant,  when  requested  to  insure  his 
buildings,  refused  so  to  do;  and  that  the 
value  of  the  plaintiff's  buildings  and  struct- 
ures standing  upon  the  leased  premises,  when 
they  were  destroyed  by  fire,  was  much  greater 
than  the  amount  of  insurance  covered  by 
the  insurttiice  policies  then  in  force.  Under 
these  conditions  it  is  now  too  late  for  the 
defendant  to  claim  that  the  Plum  Tree.s  Linu? 
Company  had  no  legal  or  equitable  right  to 
recover  this  insurance  monev. 

The  defendant  also  claims  that  the  trial 
court  erred  in  reaching  the  conclusion  that 


the  defendant  was  holding  this  insurance 
money  in  trust  for  the  plaintiff.  It  must  be 
conceded  that  it  appears  from  the  face  of 
the  insurance  policies  tluit  the  apparent 
iegal  title  to  this  [10]  insurance  and  the 
monev  derived  therefrom  was  in  the  defend- 
ant.  But  the  court  below  has  found  as  a 
fact  that  the  intention  of  the  Plum  Trees 
Lime  Company,  the  party  procuring  the 
insurance,  was  to  protect  its  own  prc^rty 
and  not  that  of  the  defendant.  It  has  also 
been  found  that  through  mistake  and  inad- 
vertence the  insurance  policies  were  issued 
by  the  insurance  companies  in  the  name  of 
the  defendant,  Keeler,  as  beneficiary,  although 
he  has  no  interest  in  the  policies  other  than 
a  nominal  one.  Mr.  Justice  Swaj-ne,  in  Sey- 
mour V.  Freer,  8  Wall.  202,  213,  19  XT.  S. 
(L.  ed.)  306,  310,  defined  a  trust  as  follows: 
"A  trust  is  where  there  are  rights,  titles, 
and  interests  in  property  distinct  from  the 
legal  ownership.  In  such  cases,  the  l^al 
title,  in  the  eye  of  the  law,  carries  with  it, 
to  the  holder,  absolute  dominion;  but  behind 
it  lie  beneficial  rights  and  interests  in  the 
same  property  belonging  to  another.  T|ie«- 
riglits,  to  the  extent  to  which  they  exist,  are 
a  charge  upon  the  property,  and  constitute 
an  equity  which  a  court  of  equity  will  pro- 
tect and  enforce  whenever  its  aid  for  that 
purpose  is  properly  invoked."  It  is  also 
a  familiar  principle  of  law  that  a  trust  may 
be  expressed  or  implied,  and  that  it  is  im- 
plied when  deducible  from  the  transactiou 
as  a  matter  of  intent.  8  Words  &  Phfasi's. 
p.  7121.  It  follows,  therefore,  that  from 
the  facts  found  the  trial  court  property  held 
that  the  defendant  might  well  be  regarded 
as  holding  the  proceeds  of  this  insurance 
money  in  trust. 

One  reason  of  appeal  is  that  the  court 
erred  in  ruling  and  holding  that  the  plain- 
tiff was  not  bound,  under  its  lease,  to.  pay 
to  the  defendant  rent  for  the  temv  Ijeginninjr 
March  1st,  1914,  and  ending  ^larch  let,  19JU. 
From  the  scant  information  whidi  the  record 
contains  upon  this  branch,  of  the  caw,  »y 
cannot  find  any  error  in  the  action  of  the 
trial  court  In  that  connection. 

I'pon  the  facts  found  there  is  no  ground 
for  the  claim  [11]  now  made,  that  the  court 
erred  in  holding  that  the  defendant  wa&  not 
entitled  to  a  set-off  for  his  expenses  in  a 
former  suit  in  collecting  the  insurance  money 
now  in  question.  It  appear)^  that  the  only 
is6ue  in  that  case  was  the  right  to  the  pos- 
session of  the  checks  which  were  given  by 
the  insurance  companies  in  their  adjustment 
of  the  loss  sustained  by  fire.  These  checks 
were  made  payable  to  the  defendant,  Keeler, 
and  were  in  the  possession  of  Tomlinson,  the 
president  of  the  Plum  Trees  Lime  Company. 
This  question  was  litigated  between  Keeler 
and    Tomlinson;    Keeler    was    successful   in 
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this  litigation  and  Tomlinson  paid  the  costs. 
It  appears  that  this  litigation  was  not 
against  the  corporation,  but  against  an  in- 
dividual who  happened  to  be  president  of 
the  company.  But  a  more  complete  and  de- 
cisive objection  to  this  claim  is,  that  it  is 
apparently  based  upon  a  demand  for  at- 
torneys' fees  in  an  action  in  which  no  such 
claim  could  have  been  properly  allowed. 

There  is  no  error. 

In  this  opinion  the  other  judges  concurred. 

NOTE. 

It  16  held  in  the  reported  case  that  where 
a  tenant  for  years  erects  buildings  on  the 
demised  premises  he  has  an  insurable  in- 
terest therein,  and  that  if  an  insurance 
policy  taken  out  by  him* is  by  mistake  made 
out  in  the  name  of  the  lessor,  the  latter  in 
the  event  of  a  loss  holds  the  proceeds  as  a 
trustee  for  the  lessee.  The  insurable  interest 
of  a  tenant  of  'property  for  a  specific  term 
is  discussed  in  the  notes  to  Getehell  v.  Mer- 
cantile, etc.  Mut.  F.  Ins.  Go.  Ann.  Gas. 
191 3B,  738,  and  Home  Ins.  Co.  v.  Goker,  Ann. 
Gaa.  1917G  950. 
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Public  ImproTemeiits  —  Remoiistraiioe 
—  Persons  Entitled  to  Sign  •»  "Resi- 
dent Owner." 

The  words  "resident  owners."  as  used  in 
section  243  of  the  charter  of  the  city  of  St. 
Paul  providing  that  no  public  improvements 
shall  be  made  if  sixty  per  cent  of  tlie  resident 
owners  remonstrate,  considered  and  held  to 
apply  only  to  parties  owning  property  on  the 
line  of  the  improvement  and  residing  within 
the  city. 

[See  note  at  end  of  this  case.] 


Taxation  — >  Special  Assessments  —  Ap- 
portionment —  Judicial  RcTiev. 

In  the  award  of  dama«fes  and  assessment  of 
benefits  where  ^he  improvement,  when  con- 
sidered in  oonnection  with  the  property  af- 
fected, is  such  that  honest  minds  might  differ, 
the  apportionment  thereof  is  a  legislative 
function,  and  the  courts  will  not  interfere  in 
the  absence  of  a  clear  abuse  of  discretion. 

Public  ImproTomcnta  —  Remonstrance 
—  Validity  of  Statute. 

Section  243  of  the  charter  of  The  city  of 
St.  Paul  is  not  in  conflict  with  the  Fourteenth 


Amendment  to  the  Federal  Constitution,  be- 
cause only  resident  owners  are  entitled  to 
sign  the  remonstrance  therein  provided  for. 

Eminent  Domain  —  Power  of  Munici- 
pality. 

Under  the  charter  of  the  city  of  St.  Paul, 
the  council  may  condemn  and  take  land  and 
structures  thereon,  or  as  niufli  thereof  as 
may  be  necessary  for  tlie  ijurpoe-es  of  the  im- 
provement. 

Appeal  from  District  Court,  Ramsey 
county:  Brill,  Judge. 

Petition  in  remonstrance  by  John  L.  Sull- 
wold  et  al.,  in  matter  of  opening  of  alley  in 
Whitney  &  Smith's  Addition  to  St.  Paul. 
From  judgment  rendered,  petitioners  appeal. 
The  facts  are  stated  in  the  opinion. 
Affibmeo. 

Keller  d  Loomis  for  appellants. 
0.  H,  O'Xeill  and  John  A.  Bums  for  re- 
spondent. 

[272]  QuiNN,  J. — Appeal  from  a  judgment 
of  the  district  court  sustaining  an  order  of 
the  city  council  of  the  city  of  8t.  Paul,  es- 
tablishing an  alley  through  a  business  block, 
awarding  damages  for  the  property  sought  to 
be  acquired,  and  assessing  the  cost  against 
the  property  benefited. 

Proceedings  were  initiated,  asking  for  the 
establishment  of  an  alley  14  feet  m  widtli, 
across  block  9,  Whitney  &  Smith's  Addition 
to  St.  Paul.  Such  proceedings  were  had  that 
the  city  council  made  an  order  establishing 
the  alley,  awarding  damages  to  the  owners 
of  property  sought  to  be  acquired  and  as- 
sessing the  cost  of  the  alley  against  the  prop- 
erty found  to  be  benefited  thvereby,  and  cer- 
tified the  award  and  assessment  to  the  dis- 
trict ooui't  for' confirhiation.  | 

Tlie  entire  frontage  on  the  alley  is  substan- 
tially 590  feet,  divided  into  7  parcels,  and 
owned  by  13  parties.  While  the  proceeding 
was  pending  before  the  council,  a  petition  in 
remonstrance,  in  due  form,  signed  by  8  per- 
sons, owners  of  4  of  such  parcels  of  land  liav* 
ing  a  lineal  frontage  of  358  feet  upon  sueh 
proposed  alley,  was  filed  with  the  council. 
Three  of  these  petitioners  resided  in  the  city, 
the*  other  five  residing  outside  the  city,  but 
within  the  state.  Tlie  five  owners  of  the 
other.  3  parcels  of  land,  having  a  lineal  front- 
age of  232  feet  upon  the  alley,  resided  in  the 
city. 

Section  243  of  the  city  charter  of  St.  Paul 
provides  in  part  as  follows:  • 

"Xo  public  improvement,  the  cost  or  any' 
part  of  which,  shall  be  paid  by  an  assessnient 
on  the  property  deemed  brnefite<l,  shall  be 
made  if  a  [273]  petition  of  remonstrance  as 
hereinafter  provided  is  filed  with  the  ronncil 
at  any  time  prior  to  the  pas-^ape  and  adop- 
tion of  the  final  order  therefor.     .    .    . 
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*'Such  petition  shall  describe  the  improve- 
ment or  improvements,  and  shall  be  signed 
by  not  less  than  sixty  (60)  per  cent  of  the 
resident  owners,  or  their  agents,  of  such 
property  aforesaid  representing  not  less  than 
lifty  (50)  per  cent  of  the  lineal  frontage  on 
the  line  of  such  inijirovements.    ..." 

Upon  the  hearing  in  district  court  appel- 
lants offered  such  petition  in  evidence,  and  it 
was  objected  to  upon  the  ground  that  it  was 
incompetent,  irrelevant  and  immaterial.  The 
objection  was  sustained  upon  the  ground, 
that  the  charter  provided  that  the  petition 
should  be  signed  by  not  less  than  sixty  (60) 
per  cent  of  the  resident  owners  of  such  prop- 
erty representing  not  less  than  fifty  (50) 
per  cent  of  the  lineal  frontage  on  the  line 
of  the  improvement. 

Much  testimony  was  offered,  and,  on  Feb- 
ruary 7,  1917,  the  district  court  made  and 
entered  separate  orders  affirming  each  award 
of  damages,  and  also  a  ^separate  order  con- 
firming the  final  order  establishing  the  alley 
and  confirming  each  assessment.  Judgment 
was  entered  accordingly. 

As  we  understand  appellants  contend:  (1) 
That  the  words  '^resident  owners"  as  used 
in  the  charter  should  be  interpreted  to  mean 
parties  owning  property  on  the  line  of  im- 
provement and  residing  in  the  state;  (2) 
that  the  petition  of  remonstrance  waB  signed 
by  the  required  number  of  qualified  petition- 
ers and  therefore  the  alley  was  not  legally 
established,  and  that  the  petition  should  have 
been  admitted  in  evidence;  (3)  that  the  as- 
sessments and  awards  were  grossly  unfair 
and  inequitable  and  could  only  have  been 
made  upon  an  erroneous  principle  of  law  or 
demonstrable  mistake  of  fact;  (4)  that  if 
the  right  of  remonstrance  were  restricted  to 
residents  of  the  city,  the  charter  would  be 
invalid,  as  being  in  conflict  with  the  Four- 
teenth Amendment  of  the  Federal  Constitu- 
tion, and  (5)  tliat  the  proposed  alley  is  sub- 
ject to  inconsistent  rights. 

The  first  two  contentions  may  he  disposed 
of  together.  The  charter  provides  that  no 
public  improvement  shall  be  made  if  a  peti- 
tion of  remonstrance  describing  the  improve- 
ment and  signed  by  not  less  than  sixty  (60) 
per  cent  of  the  resident  owners,  representing 
not  less  than  fifty  (50)  per  cent  of  the  lin- 
eal frontage  on  the  line  of  the  improvement, 
be  filed  [274]  with  the  council  prior  to  the 
adoption  of  the  final  order  therefor.  *  The 
words  "resident  owners"  as  used  in  the  char- 
ter can  have  reference  only  to  those  residing 
within  the  city  as  distinguished  from  non- 
residents. Wliile  the  charter  may  have  the 
same  effect  as*  an  act  of  the  legislature,  yet 
it  does  not  conKtiluto  a  law  of  the  state.  It 
is  applicable  to  the  city  only,  is  a  law  of 
limited  application,  and  the  ruling  of  the 
trial  court  was  correct.    It  follows  that  the 


petition  was  insufficient,  not  admissible  in 
evidence,  and  the  court  had  jurisdiction  in 
the  premises. 

We  think  it  clearly  appears  that  the  im- 
provement, when  considered  in  connection 
with  the  property  affected,  was  such  that 
honest  minds  might  differ  in  the  award  of 
damages  and  assessment  of  benefits;  that  the 
apportionment  thereof  was  a  legislative  func- 
tion, in  which  the  court  will  not  interfere 
imlesB  there  is  a  clear  abuse  of  discretion. 
Hughes  v.  Farnsworth,  137  Minn.  295,  163 
N.  W.  526.  We  discover  no  such  abuse  in 
either  the  award  or  assessment  in  this  case. 
The  contention  of  appellants  cannot  be  sus- 
tained. 

Appellants'  fourth  contention  is,  that  the 
section  of  the  charter  under  consideration  is 
in  conflict  with  the  Fourteenth  Amendment 
to  the  Federal  Constitution  in  that  the  im- 
provement is  not  to  \ifi  made  if  60  per  cent 
of  the  resident  owners  of  the  property  on  the 
line  thereof  shall  file  with  the  council  a  re- 
monstrance against  the  improvement,  which 
right  is  not  given  to  nonresidents,  thereby 
discriminating  against  them.     In   disposing 
of  this  question,  the  Supreme  Ck>ttrt  of  the 
United  States,  in  the  case  of  Field  v.  Barber 
Asphalt  Paving  Co.  194  U.  S.  618,  621,  622, 
24  S.  Ct.  784,  48  U.  S.  (L.  ed.)   1142,  says: 
"It  is   not   the  purpose  of  the   Fourteenth 
Amendment,  as  has  been  frequently  held,  to 
prevent  the  states  from  classifying  the  sub- 
jects of  legislation  and  making  different  reg- 
ulations as  to  the  property  of  different  in- 
dividuals differently  situated.    The  provision 
of  the  Federal  Constitution  is  satisfied  if  all 
persons  similarly  situated  are  treated  alike 
in  privileges  conferred  or  liabilities  imposed. 
.    .    .    The  allied  discrimination  is  certain- 
ly not  an  arbitrary  one;  the  presence  within 
the   city   of   the   resident  properly   owners, 
their  direct  interest  in  the  subject  matter  and 
their  ability  to  protest  promptly  if  the  means 
employed  are  objectionable,  place  them  on  a 
distinct  footing  from  the  nonresidents  whom 
it  may  be  difiicult  to  reach.     Furthermore, 
there  is  no  discrimination  among  property 
owners  in  taxing  [275]  for  the  improvement. 
When  the  assessment  is  made  it  operates  up- 
on all  alike."    This  decision  applies  and  gov- 
erns the  case  under  consideration. 

Section  234,  subd.  3,  of  the  charter  pro- 
vides: 

"When  the  council,  by  ordinance,  shall  de- 
termine that  any  street,  alley,  lane,  parkway, 
boulevard  or  other  public  thoroughfare  or 
highway,  containing  such  boundary  or  build- 
ing lines,  shall  be  opened,  widened,  extended, 
straightened  or  altered  for  actual  public  use 
and  enjoyment  to  its  full  width  and  extent 
or  to  the  limits  of  said  boundary  or  building- 
lines,  the  council  shall  thereupon  take  and 
condenm  or  order  the  taking  and  oondenma- 
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tion  of  any  and  all  permanent  buildings  or 
structures  or  so  much  as  may  be  necessary, 
remaining  or  standing  on  any  and  all  lands 
being  within  and  lying  between  such  bound- 
ary or  building  lines,  and  at  the  same  time, 
remove  or  cause  the  removal  of  any  and  all 
temporary  buildings  or  structures  aioresaid." 

Under  this  provision  the  council  may  con- 
demn and  take  land  and  structures  thereon 
or  ds  much  thereof  as  may  be  necessary  for 
street  or  alley  purposes.  But,  where  land  is 
taken  against  the  will  of  the  owner,  the  stat- 
ute which  authorizes  the  proceeding  will  be 
construed  to  authorize  the  taking  of  the  in- 
terest only  which  is  required  by  the  necessity 
of  the  contemplated  use,  and  that  is  just 
what  the  council  sought  to  do  in  the  instant 
case.  Smith  v.  Minneapolis,  112  Minn.  446, 
128  N.  W.  819.  There  is  no  merit  in  the  con- 
tention that  the  proposed  alley  is  subject  to 
inconsistent  rights. 

Affirmed. 
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Introductory, 

Statutes  or  charters  regulating  the  mak- 
ing of  municipal  improvements  ordinarily  re- 
quire that  an  improvement  shall  be  initiated 
by  a  petition  signed  by  the  owners  of  a  ma- 
jority of  the  land  subject  to  be  assessed 
for  the  improvement  or  that  the  propriety 
of  the  improvement  may  be  challenged  by  a 
remonstrance  similarly  signed.  The  present 
note  discusses  the  question  who  is  entitled 
to  sign  such  a  petition  or  remonstrance.  The 
right  of  one  person  to  sign  for  another  by 
virtue  of  an  actual  or  implied  agency  is  not 
included,  nor  is  the  manner  in  which  a  cor- 
porate petition  or  remonstrance  shall  be  cx- 
«cuted. 

Whether  particular  property  is  subject  to 
assessment  so  as  to  entitle  the  owner  thereof 
to  petition  or  remonstrate  is  also  outside  the 
scope  of  this  discussion.  As  to  whether  pub- 
lic property  is  subject  to  special  assessment 
see  the  notes  to  La  Grange  v.  Troup  County, 
16  Ann.  Cas.  885,  and  Gainesville  v.  Alachua 
County,  Ann.  Cas.  1917D  843. 

TiUe  or  Interest  of  Petitioner  or  Bemon- 

strant. 

Under  a  statute  providing  that  the  "own- 
er" of  lands  subject  to  be  assessed  for  a  mu- 


nicipal improvement  may  petition  for  the  im- 
provement or  remonstrate  against  it,  only 
the  legal  owner  of  the  fee  may  petition  or 
remonstrate.  Smith  v.  Improvement  Dist. 
108  Ark.  141,  56  S.  W.  455.  44  L.R.A.(N.S.) 
696;  Merritt  v.  Kewanee.  175  111.  537,  51  X. 
E.  867;  Cave  v.  Ogden  City  (Utah)  169  Pac. 
163.  In  the  case  last  cited  it  was  said :  **Thc 
statutes  of  some  of  the  states  expressly  pro- 
vide what  constitutes  an  owner  for  such  pur- 
pose, and  in  some  cases  permit  persons  hav- 
ing only  equitable  interests  to  protest;  but 
our  statute  being  silent  on  this  point,  we 
cannot  construe  it  otherwise  than  that  it 
contemplates  owners  of  the  legal  title.*' 

In  at  least  one  jurisdiction  a  petitioner 
or  remonstrant  not  only  must  be  in  fact  the 
owner  but  must  appear  as  such  on  the  last 
assessment  roll.  Kahn  v.  San  Francisco,  79 
Cal.  388,  21  Pac.  849. 

A  life  tenant  is  not  qualified  as  a  petition- 
er or  remonstrant.  Ahern  v.  Board  of  Im- 
provement, 69  Ark.  68,  61  S.  W,  575:  Col- 
quitt  V.  Stevens,  111  Ark.  314,  163  S.  W. 
1141 ;  Baltimore  v.  Boyd,  64  Md.  10,  20  Atl. 
1028.  Compare  Allen'  v.  Portland,  35  Ore. 
420,  58  Pac.  509.  In  Baltimore  v,  Boyd,  su- 
pra, it  was  said:  "The  theory  upon  which 
such  assessments  are  thrown  upon  the  prop- 
erty owners  and  not  upon  the  public  gener- 
ally is,  that  their  property  is  specially  en- 
hanced iij,  value  by  such  improvements.  Xow 
a  life  tenancy  is  of  very  uncertain  duration, 
and  probably  in  most  cases  the  reversioner 
would  reap  much  the  larj^er  part  of  the  bene- 
fits to  be  derived  from  the  improvement,  and 
this  makes  it  eminently  proper  that  he  should 
unite  with  the  life  tenant  in  the  applioation. 
Again  the  reversioner  may  not  think  the  im- 
provement would  result  in  a  benefit  and 
would  therefore  be  unwilling  to  have  it  made 
and  the  consequent  costs  made  a  lien  on  his 
interest  in  the  property.  At  all  events  he 
should  be  allowed  to  exercise  his  own  judg- 
ment and  discretion  in  the  matter.  We  are 
therefore  clearly  of  opinion  that  it  is  not 
competent  for  a  life  tenant  to  sign  such  an 
application  as  representing  and  binding  the 
whole  property  to  the  payment  of  such  as- 
sessments." 

In  the  case  of  In  re  Glenwood,  130  App. 
Div.  204,  115  X,  Y.  S.  654,  it  was  said  with 
respect  to  the  rights  of  a  remainderman: 
"If  James  B.  Colgate  had  been  alive  at  the 
time  this  proceeding  was  instituted,  he  alone 
would  have  been  qualified  to  remonstrate. 
He  was  dead;  but  this  property  was  vested 
for  life  in  his  widow,  subject  to  be  divested 
at  her  election  and  sold  by  the  executors  un- 
der the  provisions  of  the  will,  so  that  there 
was  no  certainty  that  any  one  of  the  signers 
of  the  remonstrance,  aside  from  Susan  F. 
Colgate,  would  ever  be  called  upon  to  meet 
any  part  of  the  assessment;  certainly  not 
that  they  would  ever  be  assessed,  and  the 


838 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


>tatiite  gives  the  right  to  effectively  remon- 
strate only  to  a  'majority  of  the  persons  who 
will  be  assessed  therefor.'  There  was  only 
one  property  involved  (the  estate  of  James  B. 
Colgate,  deceased),  and  we  are  of  the  opinion 
tliat  with  that  property  tied  up  in  a  life 
estate,  liable  to  be  sold  at  the  election  of 
the  holder  of  the  life  estate,  the  mere  fact 
that  some  of  the  expense  might  ultimately 
fall  upon  the  remaindermen  did  not  give 
them  any  standing  to  protest  against  this 
proposed  improvement." 

A  deed  made  to  defraud  creditors  divests 
the  grantor  of  the  legal  title  and  he  is  not 
entitled  to  petition  for  an  improvement.  Col- 
quitt V.  Stevens,  111  Ark.  314,  163  S.  W. 
1141.  But  a  deed  made  Avithout  considera- 
tion to  a  nominal  grantee  Avho  is  boimd  to 
reconvey  on  demand  has  been  held  to  give  the 
grantee  no  right  to  petition.  Porbis  v.  Brad- 
bury, 58  Mo.  App.  50G. 

A  vendee  in  possession  under  a  valid  con- 
tract to  purchase  is  regarded  as  the  owner 
for  the  purpose  of  petitioning  for  or  remon- 
strating against  a  puhlic  improvement. 
Aliern  v.  Board  of  Improvement,  69  Ark.  68, 
61  S.  \V.  575;  Shaw  v.  Goben,  167  Mo.  App. 
125,  151  S.  W.  209;  Clemmer  v.  Cincinnati, 
28  Ohio  Cir.  Ct.  Rep.  89.  And  see  Sharum 
V.  Muskogee,  43  Okla.  22,  141  Pac.  22  (lots 
*'scheduled"  to  occupant  by  "town  site  com- 
mission"). But  it  is  otherwise  with  respect 
to  an  unexecuted  parol  contract  to"^urcha8e. 
In  re  Iowa  St.  12  Pa.  Co.  Ct.  611;  or  a  con- 
tract to  purchase,  conditional  on  an  approval 
of  the  title,  under  which  the  vendee  has  not 
taken  posr^.^e^s^ion.  Board  of  Improvement  v. 
Offenhauser.  84  Ark.  257,  105  S.  W.  265. 

During  the  period  allowed  for  redemption 
from  a  mortgage  foreclosure,  the  mortgagor 
is  regarded  as  the  legal  owner  and  may  peti- 
tion for  an  improvement.  Ahern  v.  Board 
of  Improvement,  69  Ark.  68,  61  S.  W.  575. 
But  where  a  tax  lien  has  been  foreclosed  and 
the  title  has  pas-sed  to  the  county,  tlie  former 
owner  may  not  sign  a  petition  for  an  im- 
jirovement.  Cave  v.  Ogden  (Utah)  IGO  Pac. 
103. 

A  lessee  for  ninety-nine  years  has  been  held 
not  to  be  qualified  as  a  petitioner.  Smith 
v.  Improvement  Bist.  108  Ark.  141,  156  S. 
W.  455,  44  L.R.A.(N.S.)  696,  wherein  the 
court  said :  'The  general  rule  regarding  lauds 
held  under  a  lease  for  years  giving  the  right 
to  hold  the  land  for  usufructuary  purposes 
only,  is,  in  the  absence  of  a  statute  to  the 
contrary,  that  there  is  to  be  but  one  assess- 
ment of  the  entire  estate  in  the  land  and 
that  this  assessment  should  include  the  value 
of  both  the  estate  for  vears  and  the  land  or 

« 

reversion.  27  Am.  &  Eng.  Enc.  of  Law  (2d 
ed.)  678.  The  owner  of  the  fee  may  fairly 
be  deemed  to  be  the  owner  of  the  whole  estate 
for  the  purpo«»e  of  taxation  and  this,  so  far 


as  we  are  advised,  has  been  the  uniform  prac- 
tice in  this  state.  There  is  a  good  reason  for 
the  rule.  The  owner  of  the  land  annually 
receives  a  sum  as  rent  which  he  deems  the 
equivalent  of  the  value  of  the  use  of  the  land 
to  him  and  he,  therefore,  enjoys  the  entire 
beneficial  interest  in  the  premises,  including 
the  value  of  the  leasehold  as  well  as  the  fee. 
Besides,  as  we  have  already  seen,  the  trend 
of  our  decisions  is  to  hold  that  the  word 
'owner'  as  used  in  the  section  of  the  consti- 
tution in  regard  to  local  improvement  means 
the  absolute -owner  or  the  owner  of  the  fee." 

But  the  lessee  under  a  perpetual  lease 
(Laird  v.  Cincinnati,  6  Ohio  Dec.  (Reprint) 
1006,  7  Am.  hr  Rec.  479),  or  a  lease  for 
ninety-nine  years  renewable  forever  (Hal- 
land  v.  Baltimore,  11  Md.  186,  69  Am.  Dec. 
Idfi;  St.  Bernard  v.  Kemper,  60  Ohio  St.  244, 
54  N.  E.  267,  45  L.R.A.  662),  is  regarded 
as  the  owner  of  the  fee. 

The  right  of  a  husband  to  sign  as  agent 
for  his  wife  is  not  within  the  scope  of  the 
present  discussion.  Where  the  title  is  in 
the  husband  the  wife  need  not  sign,  Morse  v. 
Omaha,  67  Neb.  426,  93  N.  W.  734,  but  if 
they  hold  title  jointly  both  must  sign.  Aplln 
V.  Fisher,  84  Mich.  128,  47  N.  W.  574;  Rliodea 
▼.  Kooh,  195  Mo.  App.  182,  189  S.  W.  641. 

An  administrator  is  not  the  owner  of  the 
lands  of  the  estate  and  may  not  petition  for 
or  remonstrate  against  an  improvement  af- 
fecting them.  Mobile  v.  Dargan,  45  Ala.  310 : 
Rector  v.  Board  of  Improvement,  50  Ark.  11 C 
6  S.  W.  519;  Kahn  v.  San  Francisco,  79  Cal. 
388,  21  Pac.  849:  Aplin  v.  Fisher,  84  Mich. 
128,  47  N.  W.  574;  Sedalia  v.  Montgomery, 
109  Mo.  App.  197,  88  S.  W.  1014;  Batty  v. 
Hastings,  63  Neb.  26,  88  N.  W.  139;  Harris 
V.  Churchill,  152  N.  Y.  S.  73. 

In  Mobile  v.  Dargan,  supra,  it  was  said: 
"The  administrator  is  not  the  owner  of  the 
real  estate  of  the  deceased,  as  administrator. 
He  cannot  charge  the  land  with  the  payment 
of  a  debt,  nor  has  he  possession  of  the  land, 
except  for  the  purpose  of  the  trusts  depend- 
ent on  his  office  as  administrator.  The  owner 
is  the  heir,  where  there  is  no  will,  and  the 
devisee,  where  there  is.  The  administrator 
can  neither  pledge  the  lands  of  the  deceased, 
nor  charge  them  with  the  payment  of  debts, 
except  for  the  purpose  of  his  trust.  He  is 
not  authorized  to  improve  nor  to  pay  for  im- 
proTements,  except  for  the  purpose  of  keep- 
ing the  property  in  repair." 

In  Allen  v.  Portland,  35  Ore.  420,  58  Pac. 
509,  it  was  held  that  if  the  legal  owner  ap- 
pends the  word  "administratrix"  to  her  sig- 
nature to  a  petition  it  may  be  rejected  as 
surplusage  and  the  signature  sustained. 

It  has  been  held  that  an  executor  is  not 
entitled  to  petition  for  or  remonstrate 
against  an  improvement  affecting  the  lands 
of  his  testator.    Ahern  v.  Board  of  Improve- 


SULLWOL])  ▼.  ST.  PAUL. 

1S8  Minn.  271. 


839 


ment,  69  Ark.  OS,  01  S.  VV.  575;  Kalin  v.  San 
Francisco.  7i»  Cal.  388.  21  Pac.  840;  People 
V.  Buffalo.  100  X.  Y.  S.  991,  affirmed  127 
App.  Div.  351,  111  X.  Y.  S.  924.  But  in 
other  jurisdictions,  either  hy  virtue  of  a  stat- 
ute (La  Franehi  v.  Seattle,  78  Wash.  158, 
138  Pat.  650 »,  or  because  of  the  extensive 
powers  conferred  on  an  executor  (Ports- 
mouth Sav.  Bank  v.  Omaha,  67  Neb.  50,  93 
X.  W.  231),  it  has  been  held  that  he  is 
-qualified  as  a  petitioner  or  a  remonstrant. 
In  Chan  v.  South  Omaha,  85  Neb.  434,  123 
X.  W.  464, 133  Am.  St.  Rep.  670,  it  was  said: 
"*We  have  not  lost  sight  of  the  cases  holding 
that  an  administrator  or  an  execiitor  not 
vested  with  title  to  the  real  estate  of  his  tes- 
tator is  not  an  owner  thereof  within  the  moan- 
ing  of  the  statutes  directing  city  authorities 
to  make  improvements  and  levy  special  assess- 
ments to  defray  the  cost  thereof  upon  abut- 
ting lots,  whenever  a  certain  percentage  of 
such  owners  petition  the  authorities  to  so 
act.  There  is  sound  reason  for  relaxing  the 
definition  in  tlie  former  and  restricting  it  in 
the  latter  instance.  In  Nebraska,  an  execu- 
tor, unless  authorized  by  his  testator's  will, 
an  administrator  or  a  guardian,  cannot  sell, 
convey  or  in  any  manner  enpumber  the  .estate 
which  he  represents,  except  in  conformity 
with  an  order  of  court  made  in  proceedings 
provided  therefor  by  statute,  but  it  is  his 
duty  to  exert  himself  under  all  circumstances 
to  protect  and  conserve  the  estate  within  his 
possession  or  under  his  control.  A  cotenant 
also  has  authority  to  protect  the  property 
which  he  holds  for  the  benefit  of  all  of  the 
persons  interested  therein.  In  some  instances 
the  executor  or  administrator  merelv  added 
his  title  to  his  signature,  and  in  other  cases 
representatives  signed  without  descriptive  or 
qualifying  words  other  than  a  reference  to 
the  property  they  ^«re  assuming  to  repre- 
sent. It  is  insisted  tnat  the  quality  of  those 
acts  is  individual,  and  nof  representative. 
Allen  v.  Portland,  35  Ore.  420,  is  cited  in 
•support  of  the  argument.  In  that  case  a 
title  V8u^  rejected  as  surplusage  and  a  signa- 
ture upheld  because  the  remonstrant  owned 
the  land  in  his  individual  capacity.  And  we 
are  of  opinion  that  if  a  remonstrant  is  an 
owner  of  real  estate  in  any  sense  of  the 
word,  and  no  other  person  claiming  to  own 
the  identical  property  challenges  the  remon- 
strant's authority  to  represent  said  real  es- 
tate, the  municipal  authorities  cannot  lawful- 
ly reject  the  signature  for  the  sole  reason 
that  technical  words  of  description  are  not 
grammati.^ally  included  in  the  signature.'* 

In  Malv«»rn  v.  Xunn,  127  Ark.  418,  192  S. 
W.  OW,  it  was  held  that  a  guardian  may  pe- 
tition for  an  improvement  which  will  subject 
lands  of  the  ward  to  an  assessment.  In  Al- 
pin  V.  Fisher,  84  Mich.  128,  47  X.  W.  574, 
the  contrarv  view  was  taken,  the  "ourt  sav- 


ing: "A.  S.  White  lived  with  his  four 
minor  children  upon  lands  owned  by  the  chil- 
dren. He  signed  as  guardian,  but  he  had  no 
power  or  authority  to  do  so.  His  power  over 
the  real  estate  was  limited  to  leasing  it,  and 
to  the  reception  of  rents  and  profits.  Kinney 
v.  Harrett,  40  Mich.  89.  The  statute  author- 
izes the  guardian,  when  licensed,  under  prop- 
er and  stated  proceedings,  by  the  probate 
court,  to  sell  or  mortgage  the  real  estate  of 
his  wards.  But  it  is  shown  that  the  probate 
court  did  not  authorize  White  to  sign  this 
petition,  and  we  doubt  if  such  court  has  the 
power  to  do  so,  as  there  is  no  statutory  pro- 
vision authorizing  it." 

Status  of  Petitioner  or  Remonstrant. 

A  railroad  company  owning  land  abutting 
on  a  proposed  improvement  is  entitled  to  sign 
a  remonstrance.  Cave  v.  Ogden  City  (Utah) 
169  Pac.  163,  wherein  the  court  said:  "Ap- 
pellants assume,  without  citing  authority  or 
giving  a  substantial  reason,  that  a  railroad 
company  would  have  no  right  to  protest  in 
such  cases,  and  therefore  had  no  right  to 
silently  acquiesce.  But  why  should  not  a 
railroad  company  owning  lots  abutting  on  a 
street  included  within  a  proposed  paving  dis- 
trict have  the  right  to  file  its  protest  the 
same  as  any  other  private  owner  of  property 
fronting  on  a  street?  The  fact  that  it  is 
required  at  its  own  expense  to  pave  the  space 
within  a  street  covered  by  its  tracks  and  two 
feet  additional  on  each  side  at  the  time  the 
other  portions  of  the  street  within  the  dis- 
trict are  being  paved  certainly  does^not  jus- 
tify the  distinction  appellants  contend  for. 
Tlie  railroad  company  as  ow^ner  of  abutting 
property  has  the  same  right  to  resist  the 
making  of  an  improvement  that  will  entail 
upon  it  an  extraordinary  expense  as  has  any 
other  owner  of  private  property  abutting  on 
the  street,  for,  as  above  suggested,  the  ex- 
pense to  be  entailed  upon  the  railroad  com- 
pany only  occurs  when  an  expense  for  a  sim- 
ilar purpose  is  likewise  entailed  upon  every 
other  private  owner  fronting  on  the  street. 
Why  should  not  a  railroad  company  have 
the  same  right  to  resist  the  imposition  of  a 
financial  burden  or  consent  thereto  as  other 
property  owners  similarly  situated?  In  this 
case  we  fail  to  see  any  reason  for  the  distinc- 
tion, for  here  the  railroad  company  is  in  the 
same  position  relatively  as  other  owners  of 
abutting  property,  and  whether  its  property 
be  covered  with  tracks,  warehouses,  or  de- 
pots, or  is  entirely  vacant,  in  our  judgment, 
does  not  alter  the  case.  W^hether  it  protested 
or  acquiesced  in  the  proposed  improvement, 
if  the  city  acquired  jurisdiction  it  would 
have  been  liable  to  pay  its  proportion  of  the 
assessment  just  the  same  as  other  property 
owners  in  the  district.    Ludlow  v.  Cincinnati 
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Southern  R.  Co.  78  Ky.  357;  Missouri,  etc. 
R.  Co.  V.  Tulsa,  45  Okla.  382,  145  Pac.  398. 
If,  therefore,  the  railroad  company  is  liable 
for  its  proportion  of  the  assessment  in  the 
event  that  the  city  acquires  jurisdiction,  cer- 
tainly' this  is  a  formidable  reason  why  its 
vote  should  be  counted  in  determining  the 
question  of  jurisdiction." 

A  school  district  owning  land  within  the 
limits  of  a  city  may  petition  for  or  remon- 
strate against  an  improvement.  Becker  v. 
Columbus,  9  Ohio  Cir.  Dec.  855;  Berry  v. 
Stillwater,  49  Okla.  560,  153  Pac,  870.  In 
the  case  last  cited  it  was  said :  "To  the  prin- 
ciple that  a  school  board  has  only  such  pow- 
ers as  are  given  it  by  statute  there  can  be 
no  dissent.  Without  inquiring  in  detail  in- 
to the  powers  conferred  upon  boards  of  edu- 
cation in  this  state,  it  will  be  sufficient  for 
the  purpose  of  this  case  to  call  attention  to 
section  618,  Rev.  Laws  Okla.  1910,  which  pro- 
vides: 'Any  property  which  shall  be  owned 
by  the  city  or  county,  or  any  board  of  edu- 
cation, or  school  district,  shall  be  treated  and 
qonsidered  the  same  as  the  property  of  other 
owners,  and  the  property  of  any  city,  coun- 
ty, school  district,  or  board  of  education 
within  the  district  to  be  assessed  shall  be 
liable  and  assessed  for  its  proper  share  of 
the  cost  of  such  improvements,  in  accordance 
with  the  provisions  of  this  article.*  It  seems 
to  us  that  this  section  is  a  complete  answer 
to  the  third  contention  of  counsel," 

Where  state  property  is  subject  to  a  mu- 
nicipal assessment  the  state  may  petition  for 
or  remonstrate  against  the  improvement. 
People  T.  Albany,  2  How.  Pr.  N.  8.  (N.  Y.) 
423,  wherein  it  was  said:  "It  is  a  fact  of 
which  the  courts  will  take  notice  that  many 
charters  of  municipal  corporations  in  this 
state  provide  for  a  petition  to  the  common 
council,  board  of  trustees,  or  other  governing 
body  for  any  improvements  of  streets,  which 
petition  must  be  signed  by  some  proportion 
of  owners  of  the  property  fronting  the  streets 
before  any  action  looking  to  such  improve- 
ment can  be  taken.  The  state  owns  lands  in 
many  of  our  cities  and  villages,  and  is  con- 
tinually acquiring  more  for  arsenal  and  other 
purposes,  and  the  want  of  power  in  some  one 
to  represent  this  ownership  of  the  state  would 
make  and  has  naturally  made  itself  felt,  par- 
ticularly since  the  state  is  assessed  for  im- 
provements of  such  a  nature  like  any  other 
owner,  unless  specially  exempted  therefrom." 

The  municipality  by  whose  agency  an  im- 
provement is  to  be  made  may  not  by  reason 
of  the  fact  that  municipal  property  abuts  on 
the  street  to  be  improved,  sign  a  petition 
for  the  improvement.  Atlanta  v.  Smith,  99 
Ga.  462,  27  S.  E.  696;  Batty  v.  Hastings, 
63  Neb.  26,  88  N.  W.  139.  In  the  case  first 
cited  it  was  said:  "The  validity  or  invalidity 
of  this  ordinance,  in  so  far  as  it  is  sought 


to  support  it  by  the  grant  of  power  conferred 
In  section  213  of  the  charter,  depends  upon 
whether  the  city,  in  its  corporate  capacity, 
could  lawfully,  as  against  a  citizen,  petition 
itself  to  enter  upon  this  projected  plan  of 
improvement.  To  ask  this  question,  it  seems 
to  us,  is  to  answer  it.  It  is  true  that  the 
general  assembly  uses  the  words  'person  own- 
ing real  estate,'  in  describing  those  who  are 
competent  to  prefer  the  petition;  and  while 
the  word  'person'  ordinarily  comprehends  cor- 
porations, it  cannot  be  held  to  include  the 
municipal  corporation  which  is  itself  the 
sovereign  power  moving  in  this  matter,  with- 
out an  express  legislative  declaration  to  that 
effect,  or  without  the  use  of  words  which, 
by  necessary  implication,  would  bring  it 
within  the  term  'person,'  as  employed  in  the 
act.  .  .  .  Aside  from  these  considerations, 
the  whole  scheme  outlined  in  the  legislation 
upon  this  subject,  for  the  purpose  of  collect- 
ing the  assessments  when  levied,  forbids  the 
idea  that  the  general  assembly  intended  to 
include  the  municipal  corporation  of  Atlan- 
ta in  the  term  'person,'  for  it  is  provided 
by  section  216  of  the  city  charter,  that  the 
mayor  and  cotmcil  shall  have  authority  to 
enforce  the  collection  of  the  amount  of  any 
assessment  so  made  by  execution  to  be  issued 
by  the  clerk  of  council  against  the  real  estate 
so  assessed,  and  against  the  owner  thereof 
at  the  date  of  the  ordinance  making  the  as- 
sessment, that  this  execution  may  be  levied 
by  the  city  marshal,  and  the  property  sold, 
etc.  It  gives  the  defendant  the  right  to  file 
an  affidavit  of  illegality,  and  contest  the  jus- 
tice of  the  assessment.  This  is  the  only 
scheme  for  the  collection  of  these  assess- 
ments, and  to  hold  that  the  word  'person'  in- 
cludes the  municipal  corporation  would  nec- 
essarily include  a  decision  that  the  mayor 
and  council  could  lawfully  issue  execution 
against  itself  for  assessments  made  upon  its 
own  property,  and  levy  and  sell  its  own  prop- 
erty in  satisfaction  of  the  debt.  The  absur- 
dity of  such  a  construction  is  manifest;  and 
we  are  therefore  led  to  conclude  that  it  was 
no  part  of  the  legislative  purpose  that  the 
city  of  Atlanta  should  itself  become  a  peti- 
tioner to  its  own  officials  in  order  to  put  in 
motion  the  machinery  for  the  inauguration 
of  this  kind  of  an  improvement,  and  for  the 
levy  of  assessments  to  defray  the  expense 
thereof,  which  assessments  might  ultimately 
become  a  charge  in  favor  of  the  city  against 
its  own  property,  which  by  law  is  exempted 
from  levy  and  sale*" 

Residence  of  Petitioner  ov  R^menstraf^' 

The  statutes  relating  to  municipal  im- 
provements  ordinarily  confine  the  right  to 
petition  for  or  remonstrate  against  an  i«D- 
provement  to  "resident"  owners  of  property 
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to  be  aaaesaed  for  the  improvement.  Under 
such  an  act  the  requirement  of  residence  ia 
deemed  to  be  material  and  a  signature  by  a 
nonresident  owner  will  be  disregarded.  Board 
of  Improvement  v.  Cotter,  71  Ark.  656,  76 
S.  W.  552;  McQueen  v.  Moscow,  28  Idaho 
146,  152  Pac.  799;  Marshall  v.  Leavenworth, 
44  Kan.  459,  24  Pac.  975.  The  residence  must 
exist  at  the  time  of  signing  the  petition,  and 
a  residence  subsequently  acquired  will  not 
make  the  signature  effective.  Shaw  v.  Gob- 
en,  167  Mo.  App.  125,  151  S.  W.  209. 

For  the  purpose  of  signing  a  petition  for 
a  mimicipal  improvement  a  railroad  company 
is  deemed  to  be  a  resident  only  of  the  place 
where  its  main  executive  offices  are  located. 
Kimmerle  v.  Topeka,  88  Kan.  370,  128  Pac. 
367,  43  L.R.A.(N.S.)  272,  wherein  the  court 
said:  "The  statute  now  under  consideration 
is  especially  one  in  which  residence  must  be 
regarded  as  attaching  to  a  single  locality 
and  to  no  other.  The  question  of  policy  as 
to  whether  a  particular  street  shall  be  paved 
is  left  to  the  determination  of  those  of  the 
abutting  owners  who  are  connected  with  the 
city  by  a  peculiar  tie.  It  matters  not  how 
closely  his  material  interests  may  be  identi- 
fied with  those  of  the  city,  how  much  he 
may  own,  how  much  business  he  may  do,  or 
how  much  time  he  may  spend  therein.  He 
has  no  voice  in  the  matter  unless  his  home  is 
there — ^the  place  of  his  permanent  domicil, 
to  which  while  absent  he  has  at  all  times  a 
purpose  to  return.  If  residence  in  this  sense 
may  be  attributed  to  a  corporation  at  all 
it  cannot  .result  from  the  doing  of  business 
in  the  city,  and  it  cannot  be  applied  to  more 
than  one  locality." 

Where  the  right  to  petition  for  or  remon- 
strate against  an  improvement  is  confined 
to  "resident  owners"  of  property  subject  to 
assessment,  the  residence  contemplated  is 
one  within  the  taxing  jurisdiction,  and  resi- 
dence on  the  property  affected  by  the  im- 
provement is  not  necessary.  Burdick  v.  Har- 
bor Springs  Lumber  Co.  167  Mich.  673,  133  N. 
W.  822;  In  re  Drainage  Dist.  No.  1,  84  Neb. 
487,  121  N.  W.  462:  Alexander  v.  Baker,  74 
Ohio  St.  258,  78  N.  E.  366.  And  see  the 
reported  case.  In  the  case  of  In  re  Drainage 
Dist.  supra,  it  was  said:  "If  we  should  hold 
that  no  swamp  or  overflowed  land  can  be 
drained  until  the  owners  residing  'in  any 
contiguous  body  of  such  land  petitioned,  it 
might  defeat  the  very  object  and  purpose  of 
the  law,  since  the  more  unfit  for  cultivation 
and  noxious  to  the  public  health  such  swamp 
or  overflowed  land  may  be,  the  less  likely 
it  is  to  have  any  owners  residing  *in*  it. 
Such  a  construction  of  the  statute  does  not 
seem  reasonable.  We  are  inclined  to  think 
that  the  word  'resident'  in'  this  section  should 
be  construed  in  the  ordinary  sense  in  which 
it  is  used  in  legal  proceedings  as  applying 
to  a  resident  of  the  state." 


But  a  statute  giving  the  right  of  petition 
to  "resident  freeholders  upon"  the  street  to 
be  improved  has  been  held  to  require  resi- 
denccf  on  that  street.  Kirkland  v.  Indianap- 
olis, 142  Ind.   123,  41  N.  E.  374. 


CAUMAN  ET  AI.. 


V. 


AMEBICAK  GREBIT  INDEMNITY 
COMPANY  OF  NEW  YOBK. 


Massachusetts  Supreme  Judicial  Court — 
January  14,  1018. 


229  Mass.  278;  118  N.  E,  259. 


Aseaoy  —  Idabilltj  of  Principal  —  Ap- 
parent Scope  of  Anthoritj. 

Where  the  relation  of  principal  and  agent 
is  found  to  exist,  the  principal  is  responsible 
for  the  acts  of  the  agent  within  the  apparent 
scope  of  his  authority,  as  an  apparent  general 
authority  conferred  on  an  agent  cannot  be 
limited  as  to  third  persons  when  such  limita- 
tion is  not  known  to  them. 

Special  Asent  —  "Dutj  of  TUrd  Person 
to  Make  Inquiry. 

Where  one  contracts  with  an  agent  who 
apparently  has  a  limited,  rather  than  a  gen- 
eral, authority,  he  is  bound  to  make  inquiry 
and  ascertain  the  extent  of  the  agent's  au- 
thority to  acty  for  if  one  has  notice  that  the 
authority  is  limited,  he  deals  at  his  peril. 
Same. 

Where  the  agent  of  a  credit  insurance  com- 
pany represented  himself  to  one  who  desired 
to  secure  insurance  as  a  special  agent^  the 
person  desiring  insurance  was  bound  to  ascer- 
tain the  nature  and  extent  of  his  authority. 

Insurance  — >  Anthority  of  Agent  — > 
Representations  Inconsistent  with 
Policy. 

The  general  agent  of  a  credit  insurance 
company,  though  authorized  to  make  con- 
tracts and  issue  insurance  policies,  and  to 
vary  the  terms  of  the  policies  and  bind  Iiis 
company,  though  contrary  to  the  express 
terms  of  his  contract  of  employment,  never- 
theless cannot,  by  contemporaneous  oral  rep- 
resentations, override  the  express  agreement 
for  insurance  made  by  plaintiffs,  and  con- 
tained in  the  written  applications  signed  by 
one  of  them. 

San&e. 

The  limitations  placed  upon  the  authority 
of  the  general  agent  of  a  credit  insurance 
company,  contained  in  the  written  agreement 
under  which  he  was  employed,  do  not  affect 
the  rights  of  third  persons,  who,  without 
knowl^ge  of  such  limitations,  deal  with  him 
within  the  apparent  scope  of  his  authority. 
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Credit  Insuraiioe  —  Failnre  of  Imanred 
to  Bead  Policy. 

If  an  applicant  for  credit  insurance  did  not 
see  fit  to  read  the  applications  or  the  condi- 
tions of  the  policies  to  which  the  applications 
expressly  referred,  the  rights  of  the  parties 
are  not  to  be  affected;  there  having  been  noth- 
ing to  prevent  him  from  informing  himself 
of  their  contents,  if  he  desired. 

[See  note  at  end  of  this  case.] 

Representations  of  Agent. 

Whatever  the  apparent  authority  of  a  spe- 
cial and  a  general  agent  of  a  credit  in- 
surance company,  persons  who  attempt  to 
secure  credit  insurance  are  charged  with 
knowledge  that  no  representations  or  agree- 
ments made  by  the  two  agents  will  bind  the 
insurance  company,  if  contrary  to  the  terms 
of  the  applications  and  of  the  policies  an- 
nexed and  referred  to  in  the  applications. 

[See  note  at  end  of  this  case.] 

Oral  Contract  —  Failure  to  Agree  on 
Ternta  of  Polioy. 

Where  all  the  negotiations  between  the 
agents  of  a  credit  insurance  company,  and 
persons  desirous  to  secure  insurance,  are  in 
anticipation  of  a  written  policy  or  policies 
to  be  issued,  which  policy  or  policies  are  not 
issued  because  the  parties  are  never  able  to 
agree  on  terms,  no  oral  contract  of  insurance 
or  indemnity  is  made. 

[See  note  at  end  of  this  case.] 

Refnaal  to   Accept  Particular  Risk  —  * 
Acconnt  "Due  from  Bankrupt. 

When  a  credit  insurance  company  learns 
that  a  company  whose  account  was  sought  to 
be  insured- had  become  bankrupt,  it  has  a  per- 
fect right  to  refuse  to  issue  any  policy  insur- 
ing the  bankrupt  company's  account. 

[See  note  at  end  of  this  case.] 

On  report  from  Superior  Court,  Suffolk 
county:     Mobton,  Judge. 

Action  by  Meyer  Cauman  et  al.,  plaintiffs, 
against  American  Credit  Indemnity  Company 
of  New  York,  defendant.  Judgment  for  de- 
fendant. Case  reported  to  Supreme  Judicial 
Court.     The  facts  are  stated  in  the  opinion. 

JX'DGMENT  FOR  DEFENDANT. 

J,  E.  Hxinnigan  and  /.  Foou  for  plaintiffs. 
Guy  A,  Ham  for  defendant. 

[279]  Cbosby,  J. — This  is  an  action  to 
recover  damages  from  a  credit  insurance  com- 
pany for  breach  of  an  alleged  contract  to 
insure  or  indemnify  the  plaintiffs  against 
loss  that  might  be  incurred  by  the  failure  of 
Uenry  Siegel  Company,  a  debtor  of  the  plain- 
tiff:^. A  judge  of  the  Superior  Court  ruled 
that  the  evidence  was  not  sufficient  to  war- 
rant the  jury  in  finding  for  the  plaintiffs, 
and  ordered  a  verdict  for  the  defendant*  He 
reported  the  case  to  this  court  upon  the 
agreement  of  counsel  that,  if  the  ruling  is 
correct,  judgment  shall  be  entered  for  the 
defendant;  otherwise,  judgment  shall  be  en- 
tered for  the  plaintiffs  for  $3,280.57. 


The  case  was  referred  to  an  auditor,  who 
found  that  on  December  20,  191 3v' one  Good- 
win called  on  the  plaintiff  Wolper  to  solicit 
credit  insurance.  Goodwin  presented  his 
card,  which  described  him  as  a  [280]  special 
agent  of  the  defendant.  Wolper  stated  that 
his  firm  had  an  account  of  about  $4,500 
against  the  Henry  Siegel  Company  which 
would  be  due  wi  February  1,  1914,  and  which 
thev  would  like  to  insure.  Groodwin  called 
Wolper's  attention  to  a  clause  in  the  policie^ 
which  provides  that  in  case  of  loss  the  in- 
sured must  bear  a  certain  portion  thereof 
known  as  the  "initial  loss."  Wolper  stated 
that  the  insurance  must  have  no .  provision 
for  an  "initial  loss,"  whereupon  Goodwin 
said  that  if  two  policies  were  issued,  one 
of  general  insurance  for  $5,000  and  a  fecial 
insurance  on  the  Siegel  account  for  $3,000. 
known  as  a  "buffer  bond,"  the.  protection 
on  the  Siegel  account  that  was  desired  would 
be  given,  but  that  "back  riders"  would  have 
to  attach  to  the  policies  to  cover  the  Siegel 
account,  a  "back  rider"  being  a  clause  at- 
tached to  a  policy  by  which  accounts  are  in- 
sured within  a  limited  time  before  the  date 
of  the  policy.  Wolper  stated  that,  as  the 
Siegel  account  would  be  paid  on  February  1 
and  l>efore  the  expiration  of  the  polioy,  he 
would  like  to  have  the  $3,000  policy  can- 
celled at  that  time  and  get  a  rebate  on  his 
premium;  and  Goodwin  told  him  he  would 
submit  that  proposal.  Wolper  signed  an  ap- 
plication for  each  of  the  two  policies  with- 
out reading  either,  gave  Goodwin  his  check 
for  $400  in  payment  of  the  premiumt?,  and 
took  a  receipt,  a  copy  of  whicli  is  j>rinted 
in  the  record.  The  applications  with  the 
check  were  sent  by  Goodwin  to  the  defend- 
ant's general  agent,  Majies,  who  forwarded 
them  to  the  home  olliee  of  the  defendant  at 
St.  Louis  on  December  22.  With  the  applica- 
tions he  submitted  the  proposal  of  Wolper 
that  the  $3,000  bond  or  policy  be  cancelled 
on  February  1  after  the  Siegel  account  had 
been  paid,  and  requested  that  Wolper  be  al- 
lowed a  rebate  on  his  premium.  In  reply 
the  home  oflSce  telegraphed  that  they  wouUt 
not  issue  the  buffer  bond  with  the  cancellu- 
tion  privilege.  Goodwin  notified  Wolper  t< 
that  effect  and  showed  him  the  telegram. 
Wolper  then  suggested  that  the  buffer  poiu} 
be  cancelled  after  the  Siegel  account  had  been 
paid  and  that  the  defendant  hold  the  pre- 
mium rebate  until  the  end  of  the  year  and 
apply  it  in  payment  for  new  general  insur- 
ance. This  new  proposal  was  submitted  to 
the  home  office  by  Mapes  in  a  telegram  dated 
December  27,  and  on  the  same  date  the  de- 
fendant wrote  a  letter  "in  which  it  flatly 
refused  to  cancel  the  buffer  polic.y  and  rebate 
tlie  j)remium  in  any  form,"  and  stated  in  sub- 
stance that  the  plaintiffs  had  better  [281]  ac- 
cept a  single  bond  of  .f  8,000.  This  letter  wa^ 
reoeived  on  December  29  by  Mapes.  who  gate 
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it  to  Goodwin  and  told  him  to  to  show  it  to 
Wolper,  which  was  done.  Wolper  told  Good- 
win that  he  was  willing  to  take  the  single 
bond  of  $8,000  if  that  would  protect  hia 
Siegel  account,  and  Goodwin  said  it  would 
have  a  special  clause  covering  the  Siegel 
account,  that  the  policy  would  come  immedi- 
ately and  that  he  might  inform  the  bank  that 
he  w^as  insured.  On  the  same  day  Mapes  told 
Wolper  the  account  was  insured  and  that  he 
could  so  state  to  the  bank.  Again,  on  the 
morning  of  Dei*ember  30,  Mapes  told  Wolper 
that  "the  account  was  insured,  the  policy 
had  no  doubt  been  issued  and  that  tlie  bank 
might  call  him  up  to  verify  this."  On  the 
same  day  at  half  past  one  o'clock  in  the  af- 
ternoon, ^lapes  received  the  following  tele- 
gram from  the  home  office  of  the  defendant: 
**Xot  willing  to  issue  Cauman  bond;  will 
return  their  check  to-day."  A  petition  in 
bankruptcy  was  filed  against  the  Henry  Sie- 
gel Company  on  the  same  day  (December  30) 
at  half  past  two  o'clock  in  the  afternoon. 

The  auditor  further  found  that  the  two 
applications  signed  by  Wolper  "were  in  the 
defendant's  usual  form,  printed  on  the  back 
of  the  policies  which  Averc  to  be  issued  if 
the  applications  were  accepted.  Tliey  were 
identical  in  form  and  were  each  filled  out 
in  the  same  way  by  Goodwin  under  the  di- 
rection of  Wolper,  who  signed  them."  At 
the  bottom  of  each  application  is  printed  the 
following  clause:  "This  application  and  said 
Bond,  if  issued,  shall,  with  the  conditions 
and  stipulations  within  written,  constitute 
the  agreement  between  the  undersigned  and 
the  American  Credit-Indemnity  Company  of 
Kew  York,  any  verbal  or  written  statement, 
promise  or  agreement,  by  any  Agent  of  the  said 
Company  to  the  contrary  notwithstanding. 
It  is  also  agreed  that  this  application,  Avheth- 
er  as  respects  anything  contained  therein  or 
omitted  therefrom,  has  been  made,  prepared 
and  written  by  the  applicant,  or  by  his  own 
proper  agent." 

The  auditor  also  finds  that  "These  appli- 
cations, with  the  policies  to  which  they  were 
attached,  were  forwarded  to  the  home  office 
of  the  defendant  on  December  22.  The  body 
of  the  'buffer'  polic}'  contained  a  provision 
for  an  *initial  loss'  of  $500  to  be  borne 
])y  the  insured.  The  general  policy  had  a 
provision  for  a  minimum  'initial  loss'  of 
•$500,  which  might  in  cases  of  a  single 
[282]  loss  like  the  Siegel  account,  amount 
to  $1,200.  To  each  of  the  policies  when  for- 
warded to  the  home  office  was  attached  a 
printed  'back  rider,'  in  the  defendant's  usual 
form,  which  covered  losses  on  goods  shipped 
l)etween  October  21  and  the  date  of  the  policy, 
provided  the  firms  whose  accounts  were  thus 
covered  were  in  sound  financial  condition 
when  the  premium  was  paid.  Wolper  did 
not  examine  the  bodies  of  these  policies.    He 


did  not  expect  that  he  would  have  to  bear 
an  initial  loss  if  Siegel  failed.  He  desired 
no  insurance  unless  it  was  a  full  insurance 
and  both  Qoodwin  and  Mapes  understood  this. 
Wolper  relied  upon  Goodwins  assurance  that 
these  policies  recommended  by  Goodwin  would 
give  him  the  protection  he  desired.  Wolper 
never  examined  the  back  riders  although  he 
knew  that  Goodwin  expected  to  attach  back 
riders  to  the  jjolicies  in  order  to  secure  for 
him  protection  on  the  Siegel  account  whicli 
antedated  the  policy.  Wolper  was  not  in- 
formed that  by  the  terms  of  thejse  back  riders 
his  insurance  against  Siegel  would  be  worth- 
less unless  Siegel  was  in  sound  financial  con- 
dition on  the  day  the  premium  was  paiJ. 
.  .  .  If  a  straight  policy  for  $8,000  had 
been  issued  to  the  plaintifi*  on  the  terms  sug- 
gested in  the  letter  of  December  27  from  the 
defendant's  home  office  it  would  have  been 
on  the  defendant's  ordinary  form  which  con- 
tains a  provision  for  an  initial  loss  and  to 
which  would  have  been  attached  a  back  rider 
in  the  same  form  as  those  already  referred 
to,  making  the  insurance  worthless  in  case 
Siegel  was  not  in  sound  financial  condition 
on  the  date  the  premium  was  paid.'* 

It  is  admitted  that  the  Scigel  Company  was 
not  "in  sound  financial  condition'  on  Decem- 
ber 20  when  the  premium  was  paid.  There- 
fore under  either  policy  issued  upon  the  writ- 
ten applications  signed  by  Wolper,  there 
would  have  been  no  liability  of  tlic  defend- 
ant by  reason  of  the  loss  of  the  Siegel  ac- 
count. 

The  auditor  further  finds  "that  Goodwin 
on  December  29,  made  an  oral  contract  with 
Wolper  to  procure  for  hi  in  insurance  which 
would  give  full  protection  on  the  Siegel  ac- 
count without  any  deduction,  and  without 
any  proviso  as  to  the  financial  condition  of 
Seigel  wlien  the  prciuiuni  was  paid.  It  is  aUo 
clear  that  Mapes  confirmed  the  act  of  Good- 
win." The  question  presented  is  whether 
Goodwin  and  Mapes  or  either  of  them  had 
any  legal  authority  to  bind  the  defendant  by 
their  false  and  fraudulent  representations 
made  to  Wolper. 

[283]  It  is  well  settled  that,  where  the 
relation  of  principal  and  agent  is  found  to 
exist,  the  principal  is  responsible  for  the  acts 
of  the  agent  within  the  apparent  scope  of 
his  authority,  and  that  an  apparent  general 
authority  conferred  upon  an  agent  by  his 
principal  cannot  be  limited  as  to  third  per- 
sons when  such  limitation  is  not  known  bv 
such  persons.  Brooks  v.  Shaw,  107  Mass.  376, 
84  X.  E.  110;  Sanford  v.  Orient  Ins.  Co.  174 
Mass.  416,  .54  X.  E.  883,  75  Am.  St.  Rep.  35S. 

It  is  also  settled  that,  where  one  contracts 
with  an  agent  who  apparcnth'  has  a  limited 
rather  than  a  general  authority,  he  is  bound 
to  make  inquiry  and  ascertain  the  extent  of 
the  agent's  authority  to  act.    If  one  has  no- 
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tice  that  the  authority  of  an  agent  is  limited, 
lie  deals  with  the  agent  at  his  peril.  Kyte 
A*.  Commercial  Union  Assur.  Co.  144  Mass. 
43,  10  X.  E.  518 ;  Hill  v.  Commercial  Union 
Assur.  Co.  164  Mass.  406,  41  K  'E.  657. 

Goodwin  was  a  special  agent  of  the  de- 
fendant, and  this  was  known  to  Wolper. 
There  is  nothing  to  show  that  Goodwin  had 
any  authority  to  issue  policies  on  behalf 
of  the  defendant  or  to  vary  the  terms  of  any 
policies  which  the  defendant  might  issue.  He 
represented  himself  to  Wolper  as  a  special 
agent  and  the  latter  was  bound  to  ascertain 
the  nature  and  extent  of  his  a^ithority. 
Lovett,  etc.  Co.  v.  Sullivan,  189  Mass*.  535, 
75  X.  E.  738. 

!Mapes  was  a  general  agent  of  the  defend- 
ant, and,  if  it  be  assumed  that  he  had  au- 
thority to  make  contracts  and  issue  insurance 
l^olicies  and  vary  the  terms  of  such  poli- 
cies and  bind  the  defendant,  although  con- 
trary to  the  express  terms  of  his  contract  of 
employment,  still,  as  an  agent  with  the  most 
extensive  authority,  he  could  not  by  contem- 
poraneous oral  representations  override  the 
express  agreement  made  by  the  plaintiffs  and 
contained  in  the  Avritten  applications  signed 
by  Wolper.  Allen  v.  Massachusetts  Mut. 
Ace.  Assoc.  167  Mass.  18,  44  N.  E.  1053. 

Manifestly  the  limitations  placed  upon 
Mapes's  authority  to  bind  the  defendant  and 
contained  in  the  written  agreement  under 
which  he  was  employed  would  not  affect  the 
rights  of  third  persons  who,  without  knowl- 
edge of  such  limitations,  dealt  with  him  with- 
in the  apparent  scope  of  his  authority. 
Brooks  v.  Shaw,  supra. 

The  applications  signed  by  Wolper  recited 
that  the  bond  **if  issued,  shall,  with  the  con- 
ditions and  stipulations  within  written,  con- 
stitute the  agreement  .  .  .  ,  any  verbal 
or  written  statement,  promise  or  agi*eement, 
by  any  Agent  of  the  said  Company  to  the 
[284]  contrary  notwithstanding."  Among 
the  conditions  referred  to  was  the  statement 
that  the  buffer  policy  provided  for  an  initial 
loss  of  $500  to  be  borne  by  the  insured,  and 
the  general  policy  had  a  provision  for  a  mini- 
mum initial  loss  of  $500  which  might,  in 
ease  of  a  single  loss  like  the  Siegel  account, 
amount  to  $1,200.  Both  policies  also  con- 
tained &  stipulation  or  condition  that  the 
firms  whose  accoxmts  were  covered  by  the 
insurance  were  "in  sound  financial  condition 
when  the  premium  was  paid." 

If  Wolper  did  not  see  fit  to  read  the  ap- 
plications or  the  conditions  of  the  policies  to 
which  the  applications  expressly  referred,  the 
rights  of  the  parties  are  not  to  be  affected 
thereby,  as  there  is  nothing  to  sho^v  that  he 
was  prevented  from  informing  himself  of 
their  contents  if  he  so  desired. 

Whatever  apparent  authority  Goodwin  and 
Mapes  had  to  bind  the  defendant,  it  is  mani- 


fest that  the  plaintiffs  are  charged  with 
knowledge  that  no  representations  or  agree- 
ments made  by  Goodwin  or  Mapes  would 
bind  the  defendant  if  contrary  to  the  terms  of 
the  applications,  and  of  the  policies  annexed 
and  referred  to  in  the  applications. 

The  history  of  the  transaction  plainly 
shows  that  no  agreement  made  by  either  agent 
for  the  issuance  of  policies  in  any  form  could 
become  effective  until  assented  to  by  the  de- 
fendant at  its  home  office;  and  this  must 
have  been  known  by  Wolper,  whose  various 
proposals  for  modifications  of  the  terms  of 
the  policies  were  in  each  instance  rejected  by 
the  defendant  and  notice  given  to  Wolper. 
Moreover  the  receipt  which  was  given  to  Wol- 
per upon  payment  of  the  premiums  provided 
that  the  applications  for  insurance  or  indem- 
nity were  "subject  to  acceptance  by  The 
American  Credit-Indemnity  Co.  of  New  York. 
In  the  event  of  the  rejection  of  application, 
the  above  sum  shall  be  refunded  without  lia^ 
bility  on  the  part  of  said  Company." 

Upon  the  evidence  as  disclosed  by  the  rec- 
ord, and  which  does  not  seem  to  be  in  dispute 
upon  the  facts,  it  is  plainly  apparent  that 
no  oral  contract  of  insurance  or  indemnity 
was  ever  entered  into  or  even  contemplated 
by  the  parties.  The  evidence  shows  that  the 
negotiations  were  all  in  anticipation  of  a 
written  policy  or  policies  to  be  issued  by  the 
defendant  to  the  plaintiffs,  which  policy  or 
policies  were  not  issued  because  the  parties 
never  were  able  to  agree  upon  the  terms  there- 
of. Markey  v.  Mutual  Ben.  [285]  L.  Ins.  Co. 
118  Mass.  178;  Myers  v.  Liverpool,  etc.  Ina. 
Co.  121  Mass.  338,  342,  343;  Cunningham  v. 
Connecticut  F.  Ins.  Co.  200  Mass.  333,  337,  86 
K.  E.  787. 

The  language  of  Chief  Justice  Gray  in 
speaking  for  this  court  in  Markey  v.  Mu- 
tual Ben.  L.  Ins.  Co.  supra,  is  pertinent  to 
the  case  at  bar.  It  was  there  said  at  page 
194:  "The  plaintiff's  own  testimony,  alreadT 
stated,  shows  that  the  only  form  of  contract 
of  insurance,  contemplated  by  the  parties, 
was  by  a  policy  issued  by  the  defendant  upon 
the  written  application  of  the  assured,  and 
there  is  no  evidence  whatever  that  the  de- 
fendant intended,  or  was  understood  by  the 
assured  or  the  plaintiff  to  intend,  to  make  a 
contract  of  insurance  in  any  other  form." 

It  further  appears  that,  while  the  negotia- 
tions were  pending  and  before  the  home  office 
had  accepted  the  plaintiffs'  final  <^er,  it 
learned  that  the  Henry  Siegel  Company  had 
failed  and  that  a  petition  in  bankruptcy  had 
been  filed  against  it.  When  the  defendant 
learned  of  the  financial  condition  of  the 
Henry  Siegel  Company,  it  had  a  perfect  right 
to  refuse  to  issue  any  policy  to  the  plain- 
tiffs. 

The  findings  of  the  auditor  that  neither 
Goodwin  nor  Mapes  had  authority  to  make 
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any  contract  which  was  binding  upon  the  de- 
fendant was  well  warranted.  The  judge  cor- 
rectly ruled  that  the  plaintiffs  could  not  re- 
cover and  properly  directed  a  verdict  fov^the 
defendant. 

-  In  accordance  with  the  terms  of  the  report, 
judgment  must  be  entered  for  the  defendant. 

.  80  ordered. 


KOTE. 

In  the  reported  case  it  is  held  that  where 
an  applicant  for  credit  insurance  fails  to  read 
either  the  application  .  or  the  policy  he  is 
bound  by  a  condition  therein  for  an  initial 
loss  to  be  borne  by  the  insured,  though  the 
agent  with  whom  he  deals  tells  him  that  full 
protection  will  be  given  without  deduction. 
The  subject  of  credit  insurance  is  discussed 
in  the  notes  to*  Paskusz  v.  Philadelphia  Casu- 
alty Co.  Ann.  Cas.  1915A  652,  and  Phila- 
delphia Casualty  Co«  v.  Fechheimer^  Ann. 
Caa.  1917D  64. 


since^  if  there  be  any  suspension  of  the  law, 
it  is  a  law  passed  by  the  legislature  that  is 
suspended  on  the  happening  of  the  contin- 
gency of  a  vote  against  its  operation. 
[See  note  at  end  of  this  case.] 

CoBstitntioiial  Law  —  Judieial  Beview 
of  Sta^vte  —  IXrisdom  or  Polley. 

Courts  have  no  right  to  strike  down  laws 
enacted  by  the  legislature,  no  matter  how 
unwise  they  may  deem  them,  unless  they  can 
find  an  inhibition  in  the  constitution. 

Courts  —  Jurisdiction  —  Finality. 

The  constitution  expressly  places  in  the 
court  of  criminal  appeals,  and  not  in  the 
supreme  court,  the  final  jurisdiction  in  all 
criminal  cases. 

Original  habeas  corpus  proceeding.  John 
Mode  arrested  on  charge  of  violating  Pool 
Hall  Law,  and  sues  out  writ  of  habeas  cor- 
pus. The  facts  are  stated  in  the  opinion. 
Relator  Rehanded. 

hy\e%  d  Lylea  and  IFaUoce  d  Moore  for 
relator. 

0.  0.  McDonald  for  State. 


SX  PARTE  MODE. 

Texas   Court  of   Criminal  Appeals — October 

13,  1915. 

.77  Tex,  Crim.  432;  ISO  8.  W.  70S. 


Constitutional  I«aw  —  Jndioial  RoTieir 
of  Statnto  —  Bonbt  of  Validity. 

If  there  is  a  doubt  as  to  the  constitutional- 
ity of  a- law,  it  must  be  solved  in  favor  of  its 
validity;  and  it  is  only  where  a  law  is  mani- 
festly in  violation  of  some  provision  of  the 
constitution  that  a  court  may  declare  it  void. 

I.ooal  Option  Iaw  —  Validity. 

The  Pool  Hall  Law  (Acts  33d  Leg.  c.  74 
[Vernon's  Sayles'  Ann.  Civ.  St.  1914,  arts. 
6319a-6319n] ) ,  providing  for  a  petition  to 
the  couunissioners'  court  of  a  county  and  re- 
quiring it  to  order  an  election  on  a  petition 
signed  by  tlie  requisite  number  of  voters  of 
a  county  precinct  or  political  subdivision,  on 
the  quiF^stion  of  prohibiting  the  maintenance 
of  pool  halls  within  the  territory  for  which 
the  election  is  held,  and  providing  that,  where 
the  election  is  in  favor  of  prohibition,  any 
person  thereafter  operating  a  pool  hall  there- 
in shall  be  subject  to  fine  or  imprisonment, 
is  not  unconstitutional  as  a  delegation  of  tlie 
legislative  power  to  enact  a  law,  which  the 
legislature  must  alone  exercise. 

[See  note  at  end  of  this  case.] 

Same. 

Such  law  does  not  violate  Const,  art.  1, 
§  28,  restricting  the  power  to  suspend  laws 
to  the  legislature^  and  especially  prohibiting 
the  exercise  of  such  power  by  any  other  body ; 


[436]  Habfeb,  J. — The  sole  question  in- 
volved in  this  case  is  the  constitutionality 
of  w^hat  is  known  as  the  "Pool  Hall  Law," 
being  chapter  74  of  the  Acts  of  the  Thirty- 
third  Legislature. 

The  law  provides  for  a  petition  to  the  Com- 
missioners Court,  and  the  court  is  required 
by  the  law  to  order  the  election  when  the 
petition  is  [436]  signed  by  the  requisite 
number  of  voters;  the  law  provides  how  the 
election  shall  be  held,  and  how  the  result 
shall  be  declared.  In  fact,  the  law  as  passed 
by  the  Legislature  is  minute  in  all  its  de- 
tails, and  provides  for  everything  that  is 
necessary  to  be  done  and  is  mandatory  in 
its  provisions.    The  law  then  provides: 

"When  any  such  election  has  been  held 
and  has  resulted  in  favor  of  the  prohibition 
of  the  operation  and  maintenance  of  pool 
halls  within  the  teiTitory  for  which  the 
election  is  held,  any  person  who  shall  there- 
after, within  the  prescribed  boimds  of  said 
territory,  operate  or  maintain  a  pool  hall 
such  as  is  defined  herein  shall  be  subject 
to  prosecution,  and  on  conviction  shall  be 
punished  by  a  fine  of  not  less  than  twenty- 
five  and  not  to  exceed  one  hundred  dollars, 
or  by  confinement  in  the  county  jail  not 
less  than  thirty  days  nor  more  than  one 
year,  and  each  day  snch  pool  hall  or  pool 
room  is  run  shall  be  a  separate  offense." 

It  is  thus  seen  that  all  the  voters  can 
do  or  determine  is  whether  or  not  thev  will 
pass  their  county  under  the  provisions  of 
the  law  as  enacted  by  the  Legislature.  This 
is  an  "option"  given  to  the  voters  of  each 
county  by  the  law  enacted  by  the  Legislature 
and  nothing  more. 
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As  said,  there  is  nothing  to  pass  on  in 
this  case  othev  than  the  constitutionality  of 
the  law, — the  agreement  on  file  stating: 
"That  said  John  Mode  (relator)  did  operate 
a  pool  hall,  as  cliarged  in  the  information, 
and  unless  said  law  is  unconstitutional  he 
is  not  entitled  to  the  writ  of  halieaa  corpus." 
This  question  was  hefore  us  in  the  case  of 
Ex  p.  Francis,  72  Tex.  Crim.  304,  165  S. 
W.  147,  and  after  a  most  careful  and 
thoughtful  consideration  we  upheld  the  va- 
lidity of  the  law.  Judge  Davidson,  however, 
entering  a  dissent..  Since  the  rendition  of 
that  opinion  c»ur  Supreme  Court,  in  the  case 
of  Ex  p.  Mitchell  (Tex.)  177  S.  W.  053,  has 
held  the  law  invalid.  Judge  Hawkins  enter- 
ing his  dissent  to  such  holding.  The  opin- 
ion of  the  majority  of  the  Supreme  Court 
base  their  holding  on  two  grounds:  ''(1) 
That  it  amounts  to  a  delegation  by  the 
Legislature  of  its  own  legislative  power 
imposed  upon  it  by  the  Constitution  which 
it  alone  mast  exercise  and  which  it  may  not 
commit  to  any  other  agency;  (2)  that  it 
authorized  the  suspension  of  a  general  law 
of  the  State  by  the  voters  of  a  county, 
namely,  the  statute  licensing  the  operation 
of  pool  halls  generally  within  the  State,  in 
violation  of  article  1,  section  28,  of  the  Con- 
stitution, which  is,  'Xo  power  of  suspending 
laws  shall  be  exercised  except  by  the  Legis- 
lature.' '*  Judge  Davidson's  dissent  in  the 
Francis  case,  supra,  being  also  based  upon 
these  grounds. 

As  to  the  rule  of  law,  that  the  Legislature 
can  not  delegate  its  power  to  either  enact 
a  law  or  suspend  a  law,  we  agree  with  the 
Supreme  Court,  and  so  held  in  the  case  of 
Ex  p.  Francis,  supra,  holding  in  that  case, 
"if  the  Act  in  question  delegated  the  power 
and  authority  to  suspend  a  law  of  the  State, 
or  to  enact  a  law,  of  course,  it  would  be  un- 
constitutional.*' So  the  difference  in  the 
opinions  of  the  Supreme  Court  and  this  court 
is  not  whether  the  Legislature  has  the  power 
to  delegate  its  power  and  authority,  in  the 
particular.s  named,  hut  by  the  law  enacted 
by  the  Legislature,  known  as  the  **Pool  Hall 
Law"  has  the  Legislature  [437]  delegated 
its  power  to  enact  a  law  or  suspend  a  law 
of  the  State?  That  court  placed  the  con- 
struction on  the  law  that  it  did  do  so, 
while  we  held  it  did  not  do  so.  Having 
the  utmost  respect  for  the  ability  of  the 
members  of  the  Supreme  Court  so  holding 
and  our  senior  judge.  Judge  Davidson,  when 
this  application  was  presented,  we  granted  the 
writ  and  set  it  down  fur  a  hearing  in  order 
that  we  might  again  have  the  question  pre- 
sented by  eminent  counsel  and  that  we  might 
give  it  more  careful  thought  and  study.  We 
regret  that  our  Supreme  Court  has  not  as 
yet  filed  its  opinion,  giving  its  reasons  why 
it  thought  a  proper  construction  of  the  Act 


would  show  a  delegation  of  the  power  and 
authority  of  the  Legislature.  In  the  short 
opinion  filed  there  is  a  mere  statement  tliat 
they  so  hold,  yet  do  not  point  out  wherein 
the  Act  does  do  so,  and  neither  does  the 
dissenting  opinion  ol  Judge  Davidson  in  the 
Francis  case,  supra. 

Xot  being  favored  with  their  reasons  for 
so  holding,  during  our  vacation  just  closed, 
we  have  studied  the  text-books  and  the  deci- 
sions of  all  the  other  States  in  the  Union, 
and  we  find  not  only  is  the  great  weight  of 
authority  with  the  holding  of  this  court, 
that  such  an  Act  as  the  "Pool  Hall  Law*' 
does  not  delegate  the  power  and  authority  of 
the  Legislature  to  enact  a  law  or  suspend 
a  law,  but  ascertain  all  the  test-books  of 
any  note  so  hold,  and  the  courts  of  last 
resort  of  every  State  in  the  Union  (with 
possibly  one  solitary  exception)  so  hold,  and 
we  are  confirmed  in  our  opinion  that  the  law 
in  question  does  not  delegate  the  power  and 
authority  of  the  Legislature  in  either  of  the 
respects  named,  and  that  the  law  is  valid. 

It  is  true  that  some  of  the  earlier  deci- 
sions did  so  hold,  but  upon  a  more  mature 
thought  each  of  the  courts  so  holding  has 
receded  from  such  conclusion  and  overruled 
their  earlier  decisions. 

Those  who  contend  that  a  "local  option 
law"  is  a  delegation  of  the  authority  and 
power  of  the  Legislature  to  enact  a  law 
rely  mainly  upon  the  first  case  in  whidi  it 
was  so  held — ^Parker  v.  Com.  6  Pa.  St.  607, 
47  Am.  Dec.  480 — ^but  the  PennsyWania  Su- 
preme Court  thereafter  overruled  that  case, 
and  in  the  case  of  Locke's  Appeal,  72  Pa.  St. 
404,  13  Am.  Kep.  716,  in  a  clear  and  lucid 
opinion,  point  out  the  error  in  the  Parker 
case,  and  so  aptly  discuss  the  question  there 
and  here  involved,  we  copy  at  length  from 
the  opinion  in  the  latter  case.    It  holds: 

"What  did  the  Legislature,  in  this  section, 
submit  to  the  people,  and  what  did  tiiey  not 
submit?  This  is  quite  as  clear  as  any  other 
part  of  the  Act.  Each  elector  is  to  vote  a 
ticket  for  license  or  against  license.  He  is 
allowed  by  the  law  to  say,  'I  am  for  the 
issuing  of  license,'  or  'I  am  against  the  is- 
suing of  licenses,'  and  thus  to  express  his 
judgment  or  opinion.  But  this  is  all  he 
was  permitted  by  law  to  do.  He  declared 
no  consequences,  and  prescribed  no  rule  re- 
sulting from  his  opinion.  Nor  does  the 
majority  of  the  votes  declare  a  consequence. 
The  return  of  a  majority  is  but  of  a  mere 
numerical  preponderance  of  votes,  and  ex- 
presses only  the  opinion  of  the  greater  num- 
ber of  electors  upon  the  expediency  or  in- 
expediency of  licenses  in  this  ward.  When 
this  is  certified  by  the  return,  the  Legisla- 
ture, not  the  voters,  declare  Ut  shall 
[438]  (or  it  shall  not)  be  lawful  for  any 
license  to  issue  for  the  sale  of   spirituous 
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liquors.'  Thus  it  is  perfectly  manifest  this 
law  wafi  not  made,  pronounced  or  ratified 
by  the  people;  and  the  majority  vote  is  but 
■an  aacertainment  of  the  public  sentiment — 
the  expression  of  a  general  opinion,  which, 
as  a  fact,  the  Legislature  have  made  the 
contingency  on  which  the  law  shall  operate. 
Whcm  the  law  came  from  the  halU  of  legis- 
lation it  came  a  perfect  law,  mandatory  in 
all  its  parts,  prohibiting  in  this  ward  the 
sale  of  intoxicating  liquors  without  license; 
commanding  an  election  to  be  held  every 
third  year  to  ascertain  the  expediency  of 
issuing  licenses,  and  when  the  fact  of  ex- 
pediency or  inexpediency  shall  have  been  re- 
turned, commanding  that  licenses  shall  issue 
or  shall  not  issue.  Then  what  did  the  vote 
decide?  Clearly,  not  that  the  Act  should 
be  a  law  or  not  be,  for  the  law  already  ex- 
isted. Indeed,  it  was  not  delepited  to  the 
people  to  decide  anything.  They  simply  de- 
•clared  their  views  or  wishes,  and  when  they 
-did  so,  it  was  the  fiat  of  the  law,  not  their 
vote,  which  commanded  licenses  to  be  issued 
or  not  to  be  issued. 

^Now,  in  what  respect  does  a  vote  upon 
license  or  no  license,  in  a  particular  ward 
or  township,  differ  from  a  vote,  whether  a 
new  township  shall  be  continued  or  an- 
nulled; or  from  a  vote  to  determine  whether 
a  seat  of  justice  shall  be  continued  w^here 
it  is  or  be  removed  to  another  place ;  or  from 
a  vote  for  or  against  a  subscription  by  a  city 
to  the  stock  of  a  railroad  company;  or  from 
a  vote  of  the  people  of  a  district  for  or 
against  a  consolidation  of  it  with  a  city? 
Yet  in  all  these  instances  (to  which  refer- 
ence will  be  made  hereafter)  it  has  been 
decided  that  the  determination  of  these  ques- 
tions by  a  vote  of  the  people  interested  in 
them,  and  an  enactment  of  law  dependent 
on  the  result  of  this  vote,  are  not  a  delegation 
-of  the  law-making  power  to  the  people,  but 
a  submission  only  of  the  expediency  of  the 
proposed  measure.  This  is  simply  common 
sense,  for  in  none  of  the  instances  did  the 
Legislature  commit  to  the  people  the  making 
of  the  law,  but  merely  the  province  of  de- 
termining a  matter  important  to  wise  and 
judicious  legislation — something  upon  which 
the  Legislature  deemed  it  proper  its  own 
act  should  wait,  and  then  should  operate 
accordingly.  Tlie  wit  of  man  can  ^ot  draw 
a  well  grounded  distinction  between  the  re- 
sult of  a  vote  upon  license  in  a  township, 
and  the  result  of  a  vote  upon  the  existence 
of  a  township,  and  the  removal  of  a  court- 
house, or  a  subscription  to  stock,  or  the 
consolidation  of  an  outlying  district  with  a 
city. 

*'The  Legislature  in  the  Act  of  1871  have 
giv^i  to  the  people  a  2air,  not  a  mere  invi- 
tation; needing  no  ratification,  no  popular 
breath  to  give  it  vitality.    The  law  is  simply 


contingent  upon  the  determination  of  the 
fact,  whether  licenses  are  needed,  or  are 
desired  in  this  ward.  And  why  shall  not 
the  Legislature  take  the  sense  of  the  people? 
Is  it  not  the  right  of  the  Legislature  to  seek 
information  of  the  condition  of  a  locality, 
or  of  the  public  sentiment  there?  The  Con- 
stitution grants  the  power  to  the  Legisla- 
ture to  legislate,  but  it  does  not  confer 
knowledge.  The  very  trust  implies  that  the 
power  should  be  exercised  wisely  and  judi- 
ciously. Are  not  public  sentiment  and  local 
circumstances  just  subjects  of  inquiry?  A 
judicious  exercise  of  power  in  one  place  may 
[439]  not  be  so  in  another.  Public  'senti- 
ment or  local  condition  may  make  the  law 
unwise,  inapt,  or  inoperative  in  some  places, 
and  otherwise  elsewhere.  Instead  of  being 
contrary  to,  it  is  consistent  with,  the  genius 
of  pur  free  institutions,  to  take  the  public 
sense  in  many  instances,  that  the  legislators 
may  faithfully  represent  the  people,  and 
promote  their  welfare.  So  long»  theref<n'e, 
as  the  Legislature  only  calls  to  its  aid  the 
means  of  ascertaining  the  utility  or  expedi- 
ency of  a  measure,  and  does  not  delegate  the 
power  to  make  the  law  its^f,  it  is  acting 
within  the  sphere  of  its  just  powers. 

"It  is  urged  that  Parker  v.  Com.  6  Pa.  St. 
507,  47  Am.  Dec.  480,  decided  the  question 
before  us.  That  case  was  overruled  soon 
after  it  was  decided,  not  in  express  terms, 
it  is  true,  but  its  foundation  was  under- 
mined when  it  was  held  that  laws  could 
constitutionally  be  made  dependent  on  a 
popular  vote  for  their  operation.  The  rea- 
soning in  Parker  v.  Commonwealth  is  falla- 
cious, in  assuming  the  fact  that  there  was 
a  delegation  of  legislative  power.  There  is 
much  in  the  opinion  well  and  ably  said. 
The  first  eight  pages  may  be  passed  over, 
and  we  are  brought  then  to  the  marrow  of 
the  argiunent,  which  is  contained  in  the  fol- 
lowing sentences:  After  a  summary  of  the 
Act  of  1846  Justice  Bell  proceeds  to  say, 
that  as  a  statute  it  'depends  for  its  validity 
and  binding  efficacy,  within  the  several  coun- 
ties named  in  it,  upon  the  popular  vote 
of  designated  districts.'  'Possessing  no 
innate  force,  it  remains  a  dead  letter  until 
breathed  upon  by  the  people,  and  called  into 
activity  by  an  exertion  of  their  voice  in  their 
primary  assemblies.'  'If  a  majority  within 
a  particular  district  should  vote  negatively 
upon  the  question  yearly  to  be  submitted  to 
the  people,  the  Act  as  a  statute  has  no  exist- 
ence.* 'If  a  majority  of  the  votes  be  cast  in 
the  affirmative,  then  the  Act  is  to  take  effect 
as  a  statute,'  'It  operates  not  proprio  vigore, 
but,  if  at  all,  only  by  virtue  of  a  mandate 
expressed  snbscqu-ently  to  its  enactment,  in 
pursuance  of  an  invitation  given  by  the 
legislative  bodies.'  *As  it  left  the  halls  of 
legislation  it  was  imperfect  and  unfinished; 
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for  it  lacked  the  quantities  of  command  and 
prohibition  absolutely  essential  to  every  law.* 
I   have   italicised   the   portions  which   show 
the  thought  of  the-  opinion  and  evince  the 
assumption    on   which    the   argument   rests. 
If  we  admit  the  fact  that  the  law  now  be- 
fore us  was  of  this  character,  an  imperfect 
and  unfinished  act,  a  mere  invitation  to  the 
people   to    i^sue   their    subsequent   mandate, 
and  to  breathe  into  it  all  its  vitality,  and 
thus  give  to  it  all  its  validity  and  binding 
efficacy  as  a  law,  we  might  have  to  concede 
the  conclusion  that  there  was  a  delegation 
to  the  people  of  the  power  to  legislate.    But 
it  is  beyond  cavil  that  when  the  Act  of  1871 
left  the  halls  of  legislation  it  was  a  manda- 
tory law  in  all  its  parts,  and  the  only  thing 
committed  to  the  people  was  to  vote  for  or 
against  the  issuing  of  licenses,  and  thereby 
supply  the  evidence  of  expediency.     It  acts 
propria  vigore,  and  is  called  into  existence 
by  ho  subsequent  popular  mandate.     By  its 
command  the  sale  of  liquors  is  forbidden,  the 
popular  vote  is  taken,  and  its  effect  declared. 
This  popular  vote  is  but  the  law's  appointed 
means  of   determining  a   result,   which   the 
law  enacts,  in  an  alternative  form,  shall  be 
the  contingency  of  its  operation.     [440]  The 
law  did  not  spring  from  the  vote,  but  the 
vote  sprang  from  the  law,  and  the  law  alone 
declared  the  consequence   to   flow   from  the 
vote.     The  assumption  that  the  Act  is  not 
a   law,   till   enacted   by   the   people,   is   the 
foundation  of  the  argument,  and  with  its  fall 
the  superstructure  vanishes.     The  character 
of  this  law  is  precisely  that  of  hundreds  of 
others,  which  the  legislative  will  makes  de- 
pendent on  some  future  act  or  fact  for  its 
operation.    To  assert  that  a  law  is  less  than 
a   law  because   it  is   made  to  depend  on   a 
future  event  or  act,  is  to  rob  the  Legislature 
of  the  power  to  act  wisely  for  the  public 
welfare,  whenever  a  law  is  passed  relating 
to  a  «tate"of  affairs  not  yet  developed,  or  to 
things   future,    and   impossible   to   be   fully 
known.     Such  an  assertion  attacks  even  the 
moral    government    of    the    Creator.      God 
breathes  into  His  creature  the  power  of  judg- 
ment and  discretion,   and  then  declares  to 
him   in  His  law:      *As  you   determine  your 
act,  so  shall  be  the  consequences.'    The  law 
is  active  and  operates  only  when  man  de- 
termines.   Does  man  or  God  make  the  law?" 
See  also  In  re  McGonnell,  209  Pa.  St.  327, 
58  Atl.  615. 

Some  who  contend  that  the  local  option 
law  is  a  delegation  of  the  power  of  the  Legis- 
lature to  suspend  a  law,  as  well  as  a  delega- 
tion to  enact  a  law,  cite  the  case  of  Ex  p. 
Wall,  48  Cal.  279,  but  the  California  Su- 
preme Court  had  never  so  held  until  the  ren- 
dition of  that  opinion,  and  shortly  after  the 
rendition  of  the  opinion  in  the  Wall  case  it 
was  overruled.     Tn  the  case  of  Ex  p.  Beck, 


162  Cal.  704,  124  Pac.  543,  the  California 
court  discusses  the  question  at  length,  and 
holds : 

*-The  opinion  in  Ex  p.  Wall,  48  Cal.  279, 
17  Am.  Rep.  426,  was  concurred  in  by  but 
three  justices.  Justices  Khodes  and  Crockett 
dissenting.  In  its  conclusion  that  such  an 
act  as  was  there  and  is  here  under  considera- 
tion is  void  as  an  unwarranted  delegation 
of  legislative  power,  it  is  now  opposed  to 
the  overwhelming  weight  of  authority  in 
other  States,  as  we  shall  sfiow  hereafter. 
Subsequent  decisions  of  this  court  have  been 
such,  we  think,  as  to  practically  overrule 
it  as  an  authority  upon  the  question  we  are 
considering. 

"In  t>eople  v.  Nally,  49  Cal.  478,  the  legis- 
lative Act  under  consideration  was  one  pro- 
viding for  an  election  in  Siskiyou  County  on 
the  questioif  of  the  annexation  to  Siskiyou 
County  of  a  portion  of  Klamath  County,  de- 
scribed in  the  Act,  and  that  if  a  majority 
voted  for  annexation  statements  of  the  re- 
sult should  be  forwarded  to  the  boards  of 
supervisors  of  Klamath  and  Humboldt  Coun- 
ties, and  that  thirty  days  thereafter  the 
organization  and  government  of  Klamath 
County  must  be  abandoned,  and  the  described 
portion  thereof  annexed  to  Siskiyou  County 
and  the  remainder  to  Humboldt  Countv^  The 
election  was  held  in  Siskiyou  County  as  or- 
dered, and  a  majority  of  the  votes  were  in 
favor  of  the  annexation.  The  subsequent 
proceedings  were  as  required  by  the  Act. 
Thereafter,  Nally,  the  assessor  of  Klamath 
County,  refused  to  prepare  an  assessment 
book  for  that  county,  claiming  that  it  was 
no  longer  a  county.  The  proceeding  was  a 
mandamus  to  compel  him  to  prepare  such  a 
book.  The  writ  was  denied.  The  principal 
opinion  in  the  case,  that  of  Justice  Crockett, 
concurred  in  by  Justice  Rhodes,  declared 
that  the  Act  related  to  a  matter  of  'purely 
local  concern,  in  [441]  which  the  people  of 
the  district  to  be  affected  by  it  were  alone 
concerned.'  Ex  parte  Wall  was  referred  to 
as  a  case  wherein  the  question  was  whether 
a  statute  authorizing  a  general  law  to  be 
suspended  in  certain  political  subdivisions 
of  the  State,  by  a  vote  of  the  people  of  the 
district,  was  a  delegation  of  legislative  pow- 
er, tlie  basis  of  this  statement  probably  be- 
ing the  fact  that  there  was  then  a  general 
law  of  the  State  providing  for  the  licensing 
of  the  sale  of  intoxicating  liquors  and  fixing 
the  amount  of  license,  which  we  have  before 
referred  to.  The  court  said:  'However  the 
rule  may  be  in  that  class  of  eases,  it  is 
settled,  I  think,  by  an  overwhelming  weight 
of  authority  in  this  and  many  other  States, 
that  in  matters  of  purely  local  concern  it  is 
competent  for  the  Legislature  to  enact  that 
a  statlite  affecting  only  a  particular  locality 
shall   take   effect   only   upon    condition "  that 
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it  is  approved  by  a  vote  of  the  majority  of 
the  people  whom  the  Legislature  shall  de- 
cide  are  those   who   are   interested   in   the 

.  question.'  In  People  v.  McFadden,  81  Cal. 
489,  15  Am.  St.  Rep.  66,  22  Pac.  851,  an 
Act  providing  for  the  formation  of  a  new 
county,  upon  the  assent  of  two- thirds  of  the 
qualified  electors  thereof  voting  at  an  elec- 
tion to  be  held  for  that  purpose,  was  de- 
clared by  the  court  in  bank  to  be  constitu- 
tional and  not  a  delegation  of  legislative 
authority.  It  is  squarely  held  that  as 'to 
such  a  question,  the  same  being  primarily 
one  of  local  concern,  the  subsequent  event 
upon  which  the  taking  effect  of  the  legisla- 
tive Act  might  be  made  to  depend,  could  be 
a  favorable  vote  of  the  electors  primarily 
interested.  4  Cooley  on  Constitutional  Lim- 
itations (p.  141  et  seq.)  was  quoted  approv- 
ingly as  follows:  'But  it  is  not  always  es- 
sential that  a  legislative  Act  should  be  a 
completed  statute  which  must  in  any  event 
take  effect  as  a  law,  at  the  time  it  leaves 
the  hands  of  the  legislative  department.  A 
statute  may  be  conditiofi^f  and  its  taking 
effect  may  be  made  to  depend  upon  some 
subsequent  event.  Affirmative  legislation 
may  in  some  cases  be  adopted,  of  which  the 
parties  interested  are  at  liberty  to  avail 
themselves  or  not,  at  their  option.'  In  hold- 
ing that  such  event  might,  as  to  certain  ques- 
tions, be  a  favorable  vote  of  the  electors,  the 
decision  in  People  v.  McFadden,  81  Cal.  489, 
15  Am.  St.  Rep.  66,  22  Pac.  861,  was 
squarely  opposed  to  material  portions  of 
the  majority  opinion  in  £x  p.  Wall.  Board 
of  Law  Library  v.  Orange  County,  99  Cal. 
571,  34  Pac.  244,  is  still  more  in  point.  The 
Act  there  involved  was  one  providing  for 
the  establishment  of  county  law  libraries 
in  the  counties  of  the  State,  and  it  contained 
a  proviso. as  follows:  'And  provided  further, 
that  it  shall  be  discretionary  with  the  board 
of  supervisors  of  any  county  to  provide  by 
ordinance  for  the  application  of  the  provi- 
sions of  this  Act  to  such  county*  the  court 
Bank  said:  'We  think  the  Legislature  had 
the  power  to  provide  in  the  Act  that  coun- 
ties might  come  within  or  remain  without 
the  provisions  of  the  Act,  as  the  boards  of 
supervisors  of  the  respective  counties  might 
determine.  It  is  not  neecssary  to  enter  into 
a  discussion  of  the  constitutionality  of  this 
law  in  that  regard,  for  in  tlie  recent  case  of 
People  V.  McFadden,  81  Cal.  489,  15  Am.  St. 
Rep.  66,  22  Pac.  851,  involving  the  con- 
stitutionality of  the  Act  creating  [442]  the 
County  of  Orange,  there  is  found  an  exhaus- 
tive discussion  of  the  same  principle,  with 
the  citation  of  many  cases  bearing  upon  the 
question.*"  And  finally,  in  Wheeler  v.  Her- 
bert, 152  Cal.  224,  234.  02  Pac.  353,  it  was 
declared  as  follows:     *That  it  is  competent 

'  for  the  Legislature  to  pass  a  law  which 
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shall  be  executed  only  in  the  event  that  a 
majority  of  a  certain  class  of  persons  shall 
declare  in  favor  of  it  is  a  principle  too  well 
settled  to  require  discussion,'  citing  People 
V.  McFadden,  81  Cal.  489,  15  Am.  St.  Rep.  66,. 
22  Pac.  851,  and  other  cases. 

"It  thus  appears  that  it  is  now  settled  in 
this  State,  as  it  is  generally  elsewhere,  that 
the  rule  prohibiting  the  delegation  of  its 
legislative  powers  by  a  State  Legislature, 
does  not  necessarily  prohibit  a  conditional 
statute,  the  taking  effect  of  which  may  be 
made  to  depend  upon  such  a  subsequent 
event  as  its  approval  by  the  electors  of  the 
locality  specially  interested.  (See  Cooley  on 
Constitutional  Limitations,  pp.  163  to  165 
and  171,  172.)  It  is  said  on  the  pages  last 
referred  to:  'It  would  seem,  however,  that 
if  a  legislative  Act  is,  by  its  terms,  to  take 
effect  in  any  contingency,  it  is  not  unconsti- 
tutional  to  make  the  time  when  it  shall  take 
effect  depend  upon  the  event  of  a  popular 
vote  being  for  or  against  it — ^the  time  of  its 
going  into  operation  being  postponed  to  a 
later  day  in  the  latter  contingency.  It  would 
also  seem  that  if  the  question  of  the  accept- 
ance or  rejection  of  a  municipal  charter  can 
be  referred  to  the  voters  of  the  locality  spe- 
cially interested,  it  would  be  equally  com- 
petent to  refer  to  them  the  question  whether 
a  State  law  establishing  a  particular  police 
regulation  should  be  of  force  in  such  locality 
or  not.  Municipal  charters  refer  most  ques- 
tions of  local  government,  including  police 
regulations,  to  the  local  authorities,  on  the 
supposition  that  they  are  better  able  to  decide 
for  themselves  upon  the  needs,  as  well  as  the 
sentiments,  of  tiieir  constituents,  than  the 
Legislature  possibly  can  be,  and  are,  there- 
fore, more  competent  to  judge  what  local 
regulations  are  important,  and  also  how  far 
the  local  sentinfent  will  assist  in  their  en- 
forcement. The  same  reasons  would  apply 
in  favor  of  permitting  the  people  of  the 
locality  to  accept  or  reject  for  themselves  a 
particular,  police  regulation,  since  this  is 
only  allowing  them  less  extensive  powers 
of  local  government  than  a  municipal  charter 
would  confer,  and  the  fact  that  the  rule  of 
law  on  that  subject  might  be  different  in 
different  localities,  according  as  the  people 
accepted  •  or  rejected  the  regulation,  would 
not  seem  to  affect  the  principle,  when  the 
same  result  is  brought  about  by  the  different 
regulations  which  municipal  corporations 
establish  for  themselves  in  the  exercise  of 
an  undisputed  authority.*  And  on  pages  173 
and  174,  while  admitting  that  there  have 
been  some  decisions  to  the  contrary,  tlie 
learned  author  says:  'Such  laws  are  known, 
in  common  parlance,  as  local  option  laws. 
They  relate  to  subjects  which,  like  the  retail- 
in«?  of  intoxicating  drinks,  or  the  running" 
at  large  of  cattle  in  the  highways,  may  be 
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differently  regarded  in  different  localities, 
and  they  are  sustained  on  what  seems  to  us 
tlie  impregnable  ground,  that  the  subject, 
though  not  embraced  within  the  ordinary 
power  of  the  municipalities  to  make  by-laws 
and  [443]  ordinances,  is,  nevertheless,  with- 
in the  class  of  police  regulations,  in  respect 
to  which  it  is  proper  that  the  local  judgment 
should  control.' 

"On  the  question  whether  a  law  relating  to 
the  retailing  of  intoxicating  liquors  relates 
to  such  a  subject  that  its  taking  effect  in 
any  particular  locality  of  the  State  may  be 
made  to  depend  upon  a  favorable  vote  of  the 
electors,  without  involving  a  forbidden  dele- 
gation of  legislative  power,  the  decisions  are 
practically  unanimous.  This  is  so  declared 
in  Joyce  on  Intoxicating  Liquors,  sees.  36S 
and  371.  The  following  decisions  sustain 
this  view,  viz.:  State  v.  Wilcox,  42  Conn. 
364,  19  Am.  Rep.  536;  McPherson  v.  State, 
174  Ind.  60,  31  L.R.A.(N.S.)  188,  90  N. 
E.  610  J  State  v.  Forkner,  94  la,  16,  28 
L.R.A.  206,  62  N.  W.  772;  Stickrod  v. 
Com.  86  Ky.  285,  290,  6  S.  W.  680;  Fell  v. 
State,  42  Md.  71,  20  Am.  Rep.  83;  Com. 
y,  Bennett,  108  Mass.  27;  State  v.  Pond,  93 
Mo.  606,  6  S.  W.  469;  In  re  O'Brien,  29 
Mont.  530,  1  Ann.  Cas.  373,  75  Pac.  Rep. 
196;  Paul  v.  Gloucester  County,  60  X.  J. 
L.  585,  1  L.R.A.  86,  15  Atl.  272;  Gordon 
V.  State,  46  Ohio  St.  607,  6  L.R.A.  749,  23 
N".  E.  63;  Fouts  v.  Hood  River,  46  Ore.  492, 
7  Ann.  Gas.  1160,  1  L.R.A.(N.S.)  483,  81 
Pac.  370;  Locke's  Appeal,  72  Pa.  St.  491, 
13  Am.  Rep.  716;  State  v.  Barber,  19  S.  D. 
1,  101  N.  W.  1078;  State  v.  Scampini,  77 
Vt.  92,  69  Atl.  201;  State  v.  Donovan,  61 
Wash.  209,  112  Pac.  260?  Without  any 
discussion  of  this  particular  question,  local 
option  laws  of  a  similar  character  were  sus- 
tained in  Ladson  v.  State,  56  Fla.  54,  47  So. 
517;  Barnesville  v.  Means,  128  Ga.  197,  57 
S.  E.  422;  Garrett  v.  Aby,  47  La.  Ann.  618, 
17  So.  238;  Feek  v.  Bloomingdale  Township 
Board,  82  Mich.  393,  10  L.R.A.  69,  47  N. 
W.  37;  State  v.  Johnson,  86  Minn.  121,  90 
X.  W.  161;  Hoover  v.  Thomas,  35  Tex.  Oiv. 
App.  635,  80  S.  W.  859 ;  and  Willis  v.  Kaim- 
bach,  109  Va.  476,  21  L.R,A.(N.S.)  1009,  64 
S.  E.  342.  There  is  now  practically  no 
State  holding  to  the  contrary  with. the  pos- 
sible exception  of  Tennessee  (see  Wright  v. 
Cunningham,  115  Tenn.  445,  91  S.  W.  293), 
a  few  earlier  decisions  in  Pennsylvania,  Iowa, 
and  Indiana  having  been  practically  overruled 
by  later  decisions,  as  above  shown.     .     .     . 

'^t  is  claimed  that  the  Act  gives  the  elec- 
tors of  the  specified  districts  the  power  to 
suspend  provisions  of  general  laws  of  the 
State,  sudi  as,  in  the  case  of  cities  and  towns 
organized  and  existing  under  the  general 
Municipal  Corporation  Act,  provisions  au- 
thorizing the  licensing  of  the  traffic  in  alco- 


holic liquors  for  purposes  of  revenue  and 
regulation,  and  in  the  case  of  portions  of 
supervisor  districts  outside  of  cities  and 
towns,  provisions  of  the  County  (rovernment 
Act  of  the  same  character.  This  claim  rests 
on  the  same  basis  as  that  of  there  being  a 
delegation  by  the  Legislature  of  its  legisla- 
tive power. 

**As  we  have  shown,  there  is  no  delegation 
of  legislative  power  to  the  electors.  It  is 
the  Act  enacted  by  the  State  Legislature  that 
suspends  the  provisions  referred  to,  and  not 
the  vote  of  the  electors.  As  we  have  seen, 
the  Legislature  has  simply  enacted  a  law- 
applicable  to  the  whole  [444]  State,  whieli 
in  substance  and  effect  prohibits  the  sale 
or  distribution  of  alcoholic  liquor  in  any  of 
the  districts  created  by  the  Act  where, 
twent\'-five  per  cent  of  the  electors  insisting 
on  an  official  expression  of  opinion  thereon, 
a  majority  of  the  electors  are  not  in  favor  of 
such  traffic.  The  Act  constitutes  a  declara- 
tion by  the  State  Legislature  that  such. 
traffic  is  inexpedient  in  any  such  district 
where  such  a  large  proportion  of  the  people 
are  opposed  thereto,  and  denounces  sucfa 
traffic  imder  such  circumstances  as  a  crime." 

Maize  v.  State,  4  Ind.  342,  is  at  times  re- 
lied on  as  sustaining  the  proposition  that  a 
local  option  law  delc^tes  legislative  author- 
ity, but  the  Supreme  Court  of  Indiana,  in 
the  case  of  McPherson  v.  State,  174  Ind.  60, 
90  X.  E.  610,  31  L.R.A.(N.S.)  188,  shows 
that  the  Maize  case  was  discredited,  if  not 
directly  overruled,  in  Groesch  v.  State,  42 
Ind.  558,  and  in  the  McPherson  case  the 
local  option  law  of  Indiana  is  held  valid. 
In  that  case  the  court  says:  "The  Legisla- 
ture in  this  Act  has  not  attempted  to  give 
the  voters  power  or  authority  to  assist  in 
making  the  law.  The  people  by  voting  *for 
or  against  prohibition'  a4d  nothing  to  the 
law,  and  take  nothing  from  it.  It  is  the 
law  that  authorizes  the  vote,  and  the  law 
that  declares  what  the  result  of  the  election 
shall  be.  All  the  vote  can,  or  does,  accom- 
plish is  the  disclosure  of  a  local  condition, 
namely,  whether  it  is  expedient  to  prohibit 
the  sale  of  intoxicating  liquors  as  a  beverage 
in  the  voting  district.  The  voters  have  noth- 
ing to  do  even  with  the  expediency  of  tlie 
law.  The  Legislature  has  rightfully  de- 
termined that  by  providing  in  the  Act  that 
sales  as  a  beverage  shall  not  be  peremptorily 
denied  in  counties  therein,  a  majority  of  the 
electors  express  themselves  as  favorable  to 
such  sales,  and  that  such  sales  shall  be  de- 
nied in  counties  where  a  majority  express 
tliem:«elve6  as  favorable  to  its  exclusion.  So 
it  is  seen  that,  if  a  majority  vote  against 
the  sale,  it  is  the  Legislature  and  not  the 
voters  that  declares  it  shall  not  be  sold. 
The  vote  springs  from  the  law,  and  not  the 
law    from    the    vote.      The    principle    is    in 
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perfect  accord  lyith  our  institutions.  It  has 
behind  it  the  popular  sympathy  and  support 
of  the  people,  and  a  sound  public  policy .*' 
McClanahan  t.  Breeding,  172  Ind.  457,  8S 
X.  E.  695. 

Sometimes  some  of  the  decisions  of  Iowa 
4ire  referred  to  as  sustaining  the  contention 
that  a  local  option  law  is  a  delegation  of 
legislative  power  But  the  Iowa  Supreme 
Court  places  no  such  construction  on  these 
decisions;  In  the  case  of  Eckerson  y.  Des 
Moines,  137  la.  452,  145  N.  W.  177,  it  is 
held:  ''We  may  concede  that  the  law-mak- 
ing body  of  the  State  is  not  authorized  to 
submit  to  a  popular  vote  of  the  State  the 
question  whether  or  not  an  Act  proposed 
by  it  shiUl  become  a  Uhd,  This  court  has 
so  held  in  a  number  of  cases.  Santo  v.  State, 
2  la.  165,  63  Am.  Dec.  487;  State  v.  Weir, 
33  la.  134,  11  Am.  Rep.  115;  State  v.  Forker, 
94  la.  733,  62  N.  W.  683.  But  while  this 
is  so,  it  does  not  follow  by  any  means  that 
the  law-making  body  may  not  reserve  to 
the  electors  of  any  subdivision  of  the  State 
— included  within  the  interested  scope  of 
operation  of  an  Act  designed  to  have  effect 
upon  local  governmental  conditions — the 
right  to  determine  on  popular  vote  whether 
or  not  they  wiU  adnantage  themselves  of 
the  Act.  If  an  Act  in  question  is  complete 
in  itself  and  requires  nothing  further 
[445]  to  give  it  validity  as  a  legislative  Act, 
it  is  not  vulnerable  to  attack  on  constitution- 
al grounds  simply  because  the  limits  of  its 
operation  are  made  to  depend  upon  a  vote 
of  the  people.  And  such  is  not  only  the 
doctrine  of  our  cases,  but  it  accords  with  the 
great  weight  of  authority." 

In  SUte  y.  Forkner,  94  la.  1,  62  N.  W. 
772,  28  L.R.A.  206,  the  Supreme  Oourt  held: 
'The  popular  will  is  expressed  under  and  by 
virtue  of  the  law  that  is  in  force  and  effect 
and  the  people  neither  make  or  repeal  it. 
They  only  determine  whether  a  certain 
thing  shall  be  done  under  the  law,  and  not 
whether  said  law  shall  take  effect.  The  law 
had  full  and  absolute  vitality  when  it  passed 
from  the  hands  of  the  Legislature;  and  the 
people  under  the  'rule  of  action'  therein  given 
for  their  government  proceeded  to  act.  The 
same  rule — ^the  same  law — was  given  to  all 
the  people  of  the  State,  to  all  parts  of  it; 
the  same  method  of  taking  the  vote  was  pre- 
sented for  all  the  counties;  the  same  penal- 
ties were  attached.  As  a  result  a  different 
regulation,  of  a  police  nature,  might  exist  in 
one  county  from  what  existed  in  another, 
just  as  one  county  might  determine  by  a 
popular  vote  that  a  higher  rate  of  tax  should 
be  levied  than  that  provided  by  the  general 
law.  In  one  case  the  people  of  the  counties 
are  permitted  to  make  certain  police  regula- 
tions, to  have  the  force  of  law;  in  the  other 
a  law  is  enacted  by  the  Legislature,  which 


can  have  no  force  in  any  county  until  sanc- 
tioned by  a  vote  of  the  people  thereof.  The 
Act  in  question  is  complete  in  itself,  requir- 
ing nothing  further  to  give  it  validity,  and 
does  not  depend  upon  the  popular  vote  of 
the  people,  or  if  it  does,  depends  upon  this 
vote  simply  to  determine  the  limits  of  its 
operation.  The  rule  we  have  established, 
first  annoiuiced  more  than  thirty  years  ago, 
is  supported  by  the  overwhelming  weight  of 
authority.  See  Black,  Intox.  Liq.  sec.  45, 
and  cases  cited." 

The  case  of  Barto  v.  Himrod,  8  N.  Y.  483, 
59  Am.  Dec.  506,  is  also  sometimes  referred 
to  as  sustaining  the  doctrine  that  local  op- 
tion laws  are  unconstitutional,  but  the  New 
York  court  of  final  resort  demonstrates  it  is 
subject  to  no  such  construction  in  Staton  v. 
Essex  Coimty,  191  X.  Y.  428,  84  N.  E.  380, 
and  that  it  only  decides  that  the  Legislature 
can  not  submit  the  question  of  whether  a 
cei*tain  Act  is  to  become  a  law  of  the  State 
— ^that  the  L^islature  must  enact  the  law. 
Xo  one  qtlestions  this.  But  in  Stanton  v. 
Board  of  Supervisors,  supra,  the  court  holds 
that  the  Legislature  may  enact  a  law  of  a 
police  nature  and  provide  that  localities 
may  by  popular  vote  determine  for  them- 
selves whether  or  not  any  license  shall  be 
granted  in  their  respective  localities.  This 
case  deals  at  length  with  these  matters  and 
upholds  the  validity  of  local  option  laws. 
See  also  Home  Qank  v.  Rome,  18  N.  Y.  38; 
Chenango  Bank  v.  Brown,  26  N.  Y.  467; 
GUrke  v.  Rochester,  28  X.  Y.  605;  Glovers- 
ville  V.  Howell,  70  N.  Y.  287;  in  the  Li  re 
Thirty-fourth  St.  R,  Co.  102  X.  Y,  343,  7 
N.  E.  172. 

Delaware  is  also  often  referred  to  as  sus- 
taining the  proposition  that  a  local  option 
statute  is  unconstitutional,  in  that  it  is  a 
delegation  of  the  legislative  power,  and  the 
case  of  Rice  v.  Foster,  4  Har.  (Del.)  479,  is 
cited  as  so  holding,  and  is  one  of  the  cases 
that  caused  a  seeming  conflict  [446]  in  the 
earlier  decisions.  However,  the  Delaware 
court  just  about  the  time  they  rendered  the 
above  decision,  held  a  statute  valid  which 
authorized  a  vote  to  be  had  in  the  various 
eonununities  to  determine  whether  or  not 
a  tax  should  be  levied  for  school  purposes. 
(See  Steward  v.  Jefferson,  3  Har.  (Del.) 
571.)  If  submitting  the  matter  to  a  vote 
was  a  delegation  of  legislative  power  in  one 
instance,  it  certainly  was  in  the  other,  and 
vice  versa,  because  there  was  no  more  war- 
rant in  their  Constitution  for  holding  one 
election  than  the  other.  However,  the  Del- 
aware Supreme  Court  has  in  recent  years 
had  the  question  before  them  again,  and 
after  calling  attention  to  a  change  in  their 
Constitution,  which  rendered  unnecessary  the 
discussion  of  the  opinion  in  Rice  v.  Foster, 
supra,  that  court  holds  in  State  v.  Fountain, 
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6  Penn.  (Del.)  520,  69  Atl.  926,  in  passing 
on  an  Act  providing  for  submitting  to  a 
vote  of  the  qualified  electors  of  the  several 
districts  of  the  State  the  question  of  whether 
the  manufactured  and  sale  of  intoxicating 
liquors  shall  be  licensed  or  prohibited:  "The 
police  power,  which  is  exclusively  in  the 
States,  is  competent  to  prohibit  the  sale  and 
manufacture  of  an  article  of  commerce,  which 
they  believe  to  be  pernicious  in  its  effects, 
and  all  measures  of  restraint  or  prohibition 
necessary  to  affect  the  purpose  are  within 
the  scope  of  that  authority.  There  can  be  no 
distinction  in  principle  in  the  application 
of  the  Federal  Constitution  to  a  prohibitory 
statute  and  to  a  local  option  statute;  the 
one  being  a  direct  and  express  prohibition 
of  the  sale  of  intoxicating  liquors,  and  the 
other  a  conditional  prohibition  thereof,  the 
condition  being  a  result  of  a  vote  to  be  taken 
upon  the  question.  It  can  be  said,  therefore, 
as  the  result  of  the  examination  of  many 
authorities,  that  a  local  option  statute,  such 
as  the  one  in  question,  is  not  obnoxious  to 
any  provision  of  the  Constitution  of  the  Unit- 
ed States."  Citing  Boston  Beer  Co.  v.  Massa- 
chusetts, 97  U.  S.  25,  24  U.  8.  (L.  ed.)  989; 
Grundlig  v.  Chicago,  177  U.  S.  183,  20  S. 
Ct.  633,  44  U.  g.  (L.  ed.)  725;  Gray  v. 
Connecticut,  159  U.  S.  74,  15  S.  Ct.  985,  40 
IT.  S.  \h.  ed.)  80,  and  other  cases  from  the 
Supreme  Court  of  the  United  States. 

The  above  are  the  cases  principally  relied 
on  by  those  contending  that  'a  local  option 
law  is  a  delegation  of  legislative  power,  and 
it  is  seen  that  in  each  and  every  instance 
they  are  no  longer  followed  in  the  States 
where  rendered,  but  each  has  been  distin- 
guished, discredited,  or  specifically  overruled, 
and  in  each  of  the  States,  Pennsylvania,  Cali- 
fornia, Iowa,  Indiana,  New  York  and  Dela- 
ware, local  option  laws  are  sustained,  and 
held  not  to  be  a  delegation  of  legislative 
authority  and  power  to  either  enact  a  law 
or  to  suspend  a  law.  But  we  did  not  stop 
witii  this  investigation,  but  went  to  the 
reports  of  each  State  in  the  Union,  and 
found  that  the  various  States  were  unani- 
mous (with  one  possible  exception)  in  sus- 
taining such  laws.  And  we  give  in  brief 
form  the  holding  of  each  of  the  other  States : 

Alabama — In  State  v.  Montgomery,  177 
Ala.  212,  59  So.  298,  the  Supreme  Court  of 
Alabama  holds:  "It  is  urged  that  the  Parks 
bill  and  Smith  bill  delegate  to  the  people 
legislative  power,  because  they  hinge  the  is- 
suance of  license  to  sell  liquor  and  the  es- 
tablishment of  dispensaries,  according  to 
the  preference  of  the  electorate,  upon  au- 
thorization [447]  or  legalization  of  the  sale 
thereof  by  the  vote  of  the  people.  In  short, 
the  contention  is  that  the  vote  of  the  people 
o/nd  not  the  latt\  avthori:::e8 — legaU::es — the 
sale.     We  would  prefer  out  of  deference  to 


counsel  to  find  in  this  contention  something 
more  than  a  mere  play  of  words,  but  we  are 
unable  to  do  so.  The  italicized  terms  must 
be  referred  to  the  l^slative  purpose,  to  be 
read  from  these  intimately  related  laws. 
The  issues  submitted  to  the  electorate  and 
the  unequivocal  provision  of  the  consequences 
of  the  choice  by  the  electorate,  favorable  to 
the  restoral  of  thft  manufacture  and  traffic 
to  the  coimty  voting  thereon,  demonstrate 
that  no  legislative  power,  no  coitimission 
to  the  electorate  to  make  law  was  intended 
or  effected.  All  the  electorate  can  do  under 
these  laws  (as  respects  the  displacement  of 
an  existing  order  of  things  when  the  election 
is  held)  is  to  choose  whether  to  pass  their 
county  under  the  laws  already  then  written. 
No  court  could,  under  acts  employing  as 
these  do,  the  terms  discussed,  possibly  at- 
tain any  other  conclusion." 

In  Davis  v.  State,  141  Ala.  84,  37  So.  454, 
109  Am.  St.  Rep.  19,  the  Supreme  Court  of 
that  State  sustains  the  validity  of  a  local 
option  stock  law,  and  holds  such  law  not  a 
delegation  of  legislative  authority  and  power, 
and  says  it  is  legislation  to  take  effect  upon 
a  fixed  contingency.  See  also  McGraw  v. 
Green  County,  89  Ala.  407,  8  So.  852;  Ed- 
mondson  v.  Ledbetter,  114  Ala.  479,  21  So. 
989. 

Arkansas — ^In  the  case  of  Boyd  v.  Bryant, 
35  Ark.  69,  37  Am.  Rep.  6,  the  Supreme 
Court  holds:  "It  is  further  submitted  that 
the  Act  is  tmconstitutional  because  it  is  left 
to  take  effect  or  operate  in  the  school  dis- 
tricts at  the  option  of  a  majority  of  the 
adult  residents  thereof,  etc.  In  other  words, 
that  it  is  a  local  option  law.  If  the  Act  is 
unconstitutional  for  that  reason,  it  would 
follow  that  all  our  statutes  making  the 
granting  or  withholding  of  licenaes  to  sell 
liquors,  etc.,  to  depend  upon  the  sttffrages 
of  the  electors  of  townships  and  wards,  wonld 
be  for  a  like  reason  invalid,  and  the  State 
and  her  courts  have  done  great  injustice 
to  vendors  of  ardent  spirits  by  enforcing 
such  acts,  for  they  are  and  have  been  classed 
as  local  option  laws.  In  some  States  such 
laws  have  been  held  unconstitutional,  but 
the  great  weight  of  authority  is  now  in  sup- 
port of  the  validity  of  such  acts." 

Arizona — ^In  Thalheimer  v.  Maricopia 
County,  93  Pac.  1129,  the  Supreme  Ooart  of 
Arizona  holds:  "The  only  question  for  our 
consideration  is  the  validity  of  the  local  op- 
tion legislation  as  embodied  in  title  43,  Rev. 
Stats.  1901.  That  title  provides  that  upon 
a  petition  being  filed  with  the  board  of  su- 
pervisors, signed  by  a  certain  number  of 
voters,  and  election  shall  be  ^ordered,  etc. 
The  contention  of  appellant  is  that  the  Act 
is  invalid  for  the  reason  that  the  Legisla- 
ture has  attempted  to  delegate  its  power. 
The  legal  conflict  over  the  local  option  laws 
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in  various  States  has  centered  upon  the  ques- 
tion whether  they  in  fact  involve  a  delega- 
tion of  legislative  power,  and  the  overwhelm- 
ing tceight  of  authority  is  that  they  do  not. 
We  content  ourselves  with  calling  attention 
to  two  recent  decisions  in  which  the  au- 
thorities are  collated  and  commented  upon. 
I44a]  In  re  O'Brien,  29  Mont.  530,  1  Ann. 
Cas.  373,  75  Pac.  196;  Fonts  v.  Hood  River, 
46  Ore.  492,  7  Ann.  Cas.  1160,  81  Pac.  370, 
1  Lai,A.(N.S.)   483. 

Colorado— In  Schwartz  v.  People,  46  Colo. 
240,  104  Pac.  92,  the  Supreme  Court  of  that 
State  holds  valid  the  local  option  law  of 
that  State.  The  court  says:  "By  the  local 
option  law  power  and  authority  is  conferred 
upon  the  qualified  electors  of  certain  speci- 
fied political  subdivisions  of  the  State  to  de- 
termine by  popular  vote  whether  a  given 
district  or  political  subdivision  shall  become 
anti-saloon  territory,  or  having  by  said  vote 
become  anti-saloon  territory,  whether  it 
shall  remain  so.  When  a  majority  of  the 
qualified  voters  within  such  district  or  sub- 
division voting  on  the  question  declare  in 
favor  of  anti-saloon  territory,  then  the  stat- 
ute provides  that  it  shall  be  unlawful  to 
sell  i<itosicating  liquors  at  all  therein.*' 
Tlius  if  is  seen  that  the  same  question  was 
involved  as  in  our  pool  hall  case,  and  the 
Supreme  Court  sustained  the  validity  of  the 
law  in  an  exhaustive  opinion.  The  court  had 
theretofore  so  held  also  in  the  case  of  People 
V.  Haims,  20  Colo.  489,  39  Pac.  341,  in  which 
it  was  specifically  held  it  was  not  an  unlaw- 
ful delegation  of  l^islative  power  and  au- 
thority. The  same  principle  is  reannounced 
in  Colorado,  etc.  R.  Co.  v.  State  R.  Commis- 
sion, 54  Colo.  65,  329  Pac.  506,  sustaining  the 
law  creating  a  State  Railway  Commission, 
and  conferring  upon  it  authority  to  act. 

Connecticut — In  the  case  of  State  v.  Wil- 
cox, 42  Conn.  364,  19  Am.  Rep.  536,  the  Su- 
preme Court  held:  "The  Act  of  1874  with 
regard  to  the  sale  of  intoxicating  liquors 
authorized  the  county  commissioners  to 
grant  licenses  for  such  sale  in  the  several 
towns  of  the  county,  such  licenses  to  be 
granted  only  on  recommendation  of  a  major- 
ity of  the  selectmen  of  the  respective  toi^dis, 
and  provided  that  any  town  might,  at  its 
annnid  meeting,  determine  by  ballot,  whether 
the  selectmen  should  make  any  such,  recom- 
mendations for  the  year  ensuing,  and  for- 
hade  the  selectmen  to  make  any  recommenda- 
tions if  the  town  so  instructed  them,  and 
prohibited  the  sale  of  liquors  by  any  person 
not  so  licensed.  Held  to  be  constitutional 
and  valid,  and  that  the  Act  does  not  dele- 
gate legislative  power." 

Florida — ^In  Cotton  v.  Leon  County,  6  Fla. 
610,  it  was  early  held  "that  the  provision 
of  the  Act  of  the  Legislature,  which  re- 
quired that  a  subscription  to  the  stock  of 


the  railroad  company  by  county  commis- 
.sioners  should  depend  upon  a  vote  of  the 
qualified  electors  of  the  ceunty,  was  not  a 
delegation  to  the  people  of  legislative  pow- 
ers." The  Act  authorized  a  subscription  if 
three-fourths  of  the  people  at  an  election 
voted  in  favor  of  it,  and  prohibited  a  sub- 
scription if  more  than  one-fourth  voted 
against  it. 

In  State  v.  Atlantic  Ooast  Line  R.  Co.  56 
Fla.  617,  47  So.  969,  32  L.R.A(N.S.)  639, 
the  Supreme  Court  of  that  State  holds  that 
it  is  competent  for  the  Legislature  to  enact 
a  law  complete  in  itself  to  take  effect  of  its 
own  force  upon  the  happening  of  a  con- 
tingency, citing  many  authorities  from  that 
State  and  other  States. 

In  State  v.  Sammons,  62  Ala.  303,  57  So. 
199,  the  Supreme  Court  of  Florida,  in  speak- 
ing of  an  Act  of  their  Legislature,  says: 
"^^'hen  the  requisite  vote  was  cast  it  afforded 
the  contiiigency  upon  which  the  [449]  Act 
by  its  terms  became  effective."  Its  validity 
was  sustained,  and  held  not  to  be  a  delega- 
tion of  legislative  authority  and  power. 

The  statutes  of  Florida  provide  "that  it 
shall  be  the  duty  of  the  board  of  county  com- 
missioners of  each  county  in  the  State,  up- 
on the  presentation  to  said  board  at  a  regu- 
lar or  special  meeting  thereof  of  a  written 
application  asking  for  an  election  in  the 
county  in  which  said  application  has  been 
made,  to  decide  whether  the  sale  of  intoxi- 
cating liquors,  wines  or  beer  shall  be  pro- 
hibited therein,  and  signed  by  one-fourth  of 
the  registered  voters  of  said  county,  to  order 
an  election  in  said  county,  not  oftener  than 
once  in  every  two  years,  to  decide  whether 
the  sale  of  intoxicating  liquors,  wines  and 
beer  should  be  prohibited  in  said  county," 
etc.  This  statute  has  been  upheld,  and  is 
now  in  force  in  that  State.  State  v.  Brown, 
19  Fla.  563;  Cook  v.  State,  25  Fla.  698,  6 
So.  451;  Ladson  v.  State,  56  Fla.  54,  47  So. 
517 ;  Randall  v.  Tillis,  Sheriff,  43  Fla.  43,  29 
So.  540;  Munn  v.  Finger,  66  Fla.  572,  64 
So.  271,  51  L.R.A.(N.S.)  631. 

Georgia — ^In  the  case  of  Caldwell  v.  Bar- 
nett,  73  Ga.  604,  the  Supreme  Court  of 
Georgia  seems  to  go  much  further  than  it 
is  necessary  to  go  to  uphold  a  general  local 
option  law.  It  says:  "Under  our  form  of 
government,  where  the  people  rule,  and  where 
representatives  in  the  Legislature  are  but 
agents  of  the  people,  and  act  alone  for  them, 
it  would  seem  that  when  the  wishes  of  the 
people  as  to  whether  a  proposed  Act  should 
become  a  law  can  be  clearly  ascertained  by 
an  election,  this  mode  would  be  consonant 
with  the  genius  and  form  of  our  government. 
The  fundamental  law  of  the  State,  and  even 
particular  sections  thereof,  is  and  has  been 
left  to  be  determined  by  a  vote  of  the  peo- 
ple.    If   the   Constitution,   the   organic   law 
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of  the  State,  has  been  made  to  depend  upon 
the  vote  of  the  people,  it  is  not  easy  to  per- 
ceive why  a  local  law  affecting  a  particular 
community  should  not  be  determined  by  a 
vote  of  the  people  of  that  locality.  It  has 
been  the  practice  in  this  State  for  more  than 
half  a  century  to  leave  local  questions,  such 
as  the  location  of  county  seats,  the  building 
of  public  houses,  municipal  charters  and 
amendments  thereof,  to  the  vot«  of  the  peo- 
ple. Such  laws  have  never  been  thought  to 
be  unconstitutional."  See  also  Coleman  v. 
Board  of  Education,  131  Ga.  653,  63  S.  E. 
41. 

Idaho — ^In  1909  Idaho  passed  a  law  au- 
thorizing counties,  etc.,  to  vote  on  whether 
the  sale  of  intoxicating  liquors  should  be 
prohibited  in  the  respective  counties.  The 
Supreme  CJourt  of  that  State,  in  the  case  of 
Gillesby  v.  Canyon  County,  17  Idaho  587, 
107  Pac.  79,  sustained  the  constitutionality 
of  the  law.  In  Nims  v.  Gilmore,  17  Idaho 
600,  107  Pac.  71,  the  constitutionality  of  the 
law  is  again  passed  on  and  sustained.  And 
in  Mix  V.  Nez  Perce  County,  18  Idaho  695, 
112  Pac.  215,  34  L.R.A.(N.S.)  534,  the  court 
says:  "By  the  adoption  of  the  local  option 
law  the  Legislature  intended  to  authorize 
electors  of  each  county  to  determine  whether 
the  sale  of  intoxicating  liquors  should  be 
prohibited  in  the  county."  The  law  was 
fully  sustained  by  the  court,  and  held  not 
to  be  a  delegation  of  authority. 

Illinois— In  People  v.  McBride,  234  111. 
146,  14  Ann.  Cas.  891,  84  X.  E.  800,  123 
Am.  St.  Rep.  82,  the.  Supreme  Court  of  Il- 
linois holds:  "A  local  option  statute  which 
is  a  complete  expression  [460]  of  legislative 
will  is  not  invalid  as  a  delegation  of  au-* 
thority  on  the  ground  that  such  a  law  it» 
to  become  operative  by  a  vote  of  the  people 
of  the  district  affected."  People  v.  Simon, 
176  111.  165,  62  N.  E.  910,  68  Am.  St.  Kep. 
J  75,  44  L.R.A.  801;  People  v.  Kipley,  171 
111.  44,  44  N.  E.  229,  41  L.R.A.  775;  Chicago 
Terminal  Transfer  Co.  v.  Greer,  223  111.  104, 
79  N.  E.  46,  114  Am.  St.  Rep.  313;  Waugh 
V.  Glos,  246  111.  004,  92  N.  E.  974,  138  Am. 
St.  Rep.  259. 

Kansas — In  Cole  v.  Door,  80  Kan.  253,  101 
Pac.  1016,  22  L.R.A.(N.S.)  534,  the  Supreme 
Court  of  Kansas  says:  "The  claim  that  in 
leaving  the  various  cities  free  to  adopt  or 
reject  the  provisions  of  the  Act  of  1907  the 
Legislature  attempted  to  delegate  its  powers 
to  the  people  of  these  municipalities,  requires 
little  discussion.  Even  in  jurisdictions 
where  it  is  held  that  the  taking  effect  of  a 
statute  can  not  be  made  to  depend  upon  the 
result  of  a  popular  vote,  the  principle  is 
recognized  that  "if  an  Act  is  complete  in 
itself,  and  requires  nothing  further  to  give 
it  validity  as  a  legislative  Act,  it  is  not 
vulnerable     to     attack     on     constitutional 


grounds  simply  because  the  limits  of  it> 
operations  are  made  to  depend  upon  a  Tote 
of  the  people.  If  this  conrt  has  not  heret<H 
fore  expressly  approved  this  doctrine,  it 
has  approA'ed  it  too  nearly  to  leave  any  sub- 
stantial ground  for  controversy.  (See  State 
V.  Butler  County,  77  Kan.  527,  94  Pac.  1004, 
and  cases  cited.)'  And  so  many  other  courts 
have  affirmed  it  that  the  question  can  not 
fairly  be  regarded  as  an  open  one." 

In  Burlingame  v.  Thompson,  74  Kan.  395, 
11  Aim.  Cas.  64,  86  Pac.  440,  the  Supreme 
Court  of  that  State  holds  that  the  Legisla- 
ture may  authorize  cities  and  towns  to  pro- 
hibit and  suppress  pool  rooms  and  pool  halls, 
and  upheld  the  validity  of  the  statute  bo 
providing,  wherein  it  was  left  optional  with 
the  cities  and  towns. 

Kentucky — ^The  Supreme  Court  in  Com.  v. 
Weller,  14  Bush  218,  29  Am.  Rep.  407, 
holds  an  Act  prohibiting  the  sale  of  intoxi- 
cating liquors  in  a  certain  county,  and  pro- 
viding that  it  shall  take  effect  upon  ratifica- 
tion of  the  majority  of  the  voters  of  the 
county,  is  constitutional.  The  taking  effect 
of  an  Act  of  the  Legislature  may  be  made 
to  depend  upon  the  result  of  a  popular  vote 
of  a  county,  since  in  such  a  case  the  people 
are  not  called  upon  to  decide  at  the  polls 
whether  the  Act  authorizing  the  vote  is  a 
law,  but  whether  or  not  they  will  accept  its 
provisions. 

Again  in  Anderson  v.  Com.  13  Bush  485. 
the  Kentucky  Supreme  Court  holds  a  Icnal 
option  law  referring  it  to  the  popular  vote 
of  a  municipality  whether  licenses  to  sell 
liquor  shall  be  granted  or  refused  altogether 
is  constitutional  and  valid;  the  question  is 
one  of  local  police  power,  and  may  ccmstitu- 
tionallv  be  left  to  the  decision  of  the  County 
Court,  municipal  authorities,  or  the  quali- 
fied vnters  of  a  city  or  town,  or  court  dis- 
trict. Gavle  V.  Owen  County  Ct.  83  Ky.  61 : 
Stickrod  v.  Com.  86  Ky.  285,  5  S.  W.  473: 
Burnside  v.  Lincoln  County  Ct.  86  Kt.  423, 
6  S.  W.  276. 

Louisiana — In  the  case  of  Garrett  v.  Aby, 
47  La.  Ann.  618,  17  So.  238,  the  Supreme 
Court  holds:  Louisiana  Act  76  of  1884,  by 
which  the  Legislature  declared  that  the  vote 
or  decision  of  the  people  of  a  parish  shall 
control  the  sale  of  spirituous  liquors,  is  with- 
in the  constitutional  power  of  the  Legisla- 
ture. 

Massaclmsetts — In  the  case  of  Com.  v.  Ben- 
nett, 108  Mass.  [461]  27,  the  Supreme  Court 
held:  The  Massachusetts  statute  of  1870, 
chapter  389,  which  provides  that  the  in- 
habitants of  any  city  may  annually  vote 
upon  the  question  as  to  whether  any  person 
shall  be  allowed  to  sell  intoxicating  liquors, 
and  in  the  event  of  such  vote  being  unfavor- 
able, the  sale  of  such  liquors  in  any  &uch 
city  or  town  shall  be  prohibited,  is  not  nn- 
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constitutional  in  that  it  delegates  legislative 
power.  That  court  reaunounces  the  rule  in 
Com.  V.  Dean,  110  Maas.  357;  Graham  v. 
Koberts,  200  Mass.  152. 

Maine — In  Fournier  v.  Arostock  County, 
109  Me.  48,  82  Atl.  545,  the  Supreme  Court 
of  Maine  was  passing  on  an  Act  of  the  Legis- 
lature of  that  State  which  left  to  the  voters 
of  the  county  the  determination  of  a  change 
in  county  lines,  and  the  location  of  the  regis- 
trary  office.  It  was  held  not  to  be  a  delega- 
tion of  legislative  power,  although  no  specific 
authority  was  found  in  the  Constitution  for 
so  doing,  it  being  a  law  to  become  effective 
upon  the  contingencies  named. 

Maryland — In  the  case  of  Fell  v.  State,  42 
Md.  71,  20  Am.  Rep.  83,  the  Supreme  Court 
of  Maryland,  in  passing  on  a  local  option 
statute,  holds:  "Now  what  has  been  dele- 
gated to  the  voters  by  the  Act  of  the  as- 
sembly T  Certainly  not  the  power  to  make 
the  law,  or  to  repeal  existing  laws.  They 
are  called  on  by  the  first  section  simply  to 
express  by  their  ballots  their  opinion  or 
sentiment  as  to  the  subject  matter  to  which 
the  law  relates.  Thev  declare  no  conse- 
quences,  -  prescribe  no  penalties,  and  exercise 
no  legislative  functions.  The  consequences 
are  declared  in  the  law  and  are  exclusively 
the  result  of  the  legislative  will.  The  Act 
of  the  assembly  is  a  perfect  and  complete 
law  as  it  left  the  halls  of  legislation,  and 
was  approved  by  the  Governor,  but  by  its 
terms  it  was  made  to  go  into  operation  in 
any  district  upon  the  contingency  of  a  ma- 
jority of  the  legal  voters  witliin  the  district 
being  ascertained  to  be  in  favor  of  the  pro- 
liibition.  The  question  before  us,  therefore, 
resolves  itself  simply  into  this:  'May  the 
Legislature  constitutionally  enact  a  law,  and 
make  its  operation  depend  upon  the  con- 
tingency of  the  popular  vote  V  "  Answering 
the  question,  it  was  answered  in  the  afRrm- 
ative,  and  the  court  held  it  was  not  a  delega- 
tion of  authority. 

Michigan — ^The  Supreme  Court  of  !Mielii- 
gan  in  Feek  v.  Bloomiugdale  Tp.  82  :Mich. 
393,  47  N.  W.  37,  10  L.R.A.  69,  holds,  in 
regard  to  the  local  option  law  of  that  Slate: 
The  statute  provided  for  ascertaining  the 
sense  of  the  community  by  a  vote  of  the 
legal  electors.  This  is  all  their  vote  .ex- 
presses, and  there  it  ends.  If  the  people 
prefer  taxation  to  prohibition,  then  the  gen- 
eral law  continues  in  force,  and  the  tralfie  is 
regulated.  The  Legislature  in  conferring 
upon  the  board  the  authority  to  pass  such 
an  order,  had  the  right  to  prescribe  the  con- 
ditions under  which  it  should  be  exercised, 
and  this  condition  is  that  the  majority  of 
the  legal  voters  vote  in  favor  of  the  law. 
There  is  no  constitutional  objection  to  this. 
The  voters  do  not  make  the  law.  The  law, 
with  its  various  provisions,  was  enacted  by 
the    Legislature.      See    also    Atty.-Gen.    v. 


SpringweUs  Tp.  Board,  143  Mich.  523,  107 
X.  W.  87. 

^Minnesota — In  State  v.  Cooke,  24  Minn. 
247,  31  Am.  Rep.  344,  the  Supreme  Court  of 
Minnesota  holds:  "An  Act  which  authorizes 
the  legal  voters  of  a  city  [452]  to  determine 
whether  licenses  for  the  sale  of  liquors  shall 
be  granted,  and  providing  that  if  Uie  voters 
shall  determine  that  no  licenses  shall  be 
gi-anted,  any  person  thereafter  who  shall  sell, 
barter  or  dispose  of  any  spirituous,  malt,  fer- 
mented or  intoxicating  liquors,  within  the 
corporate  limits  of  such  city,  shall  be  deemed 
guilty  of  a  misdemeanor,  and  upon  convic- 
tion shall  be  punished  as  therein  provided,  is 
valid  and  not  unconstitutional.  And  under 
such  Act  if  the  voters  determine  against 
granting  licenses,  it  operates  as  a  revocation 
of  all  outstanding  licenses."  See  also  Ex  p. 
Miller,  126  Minn.  5,  147  N.  W.  660. 

Mississippi — In  Schulherr  v.  Bordeaux,  64 
^liss.  70,  8  So.  201,  the  Supreme  Court  of 
that  State  upholds  the  validity  of  local  op- 
tion laws.  It  says:  "On  the  question  of 
the  right  to  make  an  Act  of  the  Legislature 
to  depend  for  its  operation  on  a  future  con- 
tingency, argument  was  exhausted  long  ago^ 
and  the  principle  established  by  oft  repeated 
examples  and  by  adjudication  in  this  State 
and  elsewhere  in  great  numbers,  that  this 
may  be  done  without  violating  the  Consti- 
tution. It  is  idle  to  talk  of  precedent  and 
subsequent  contingencies  or  conditions,  be- 
tween defeating  the  operation  of  an  Act  or 
])uttlng  it  in  operation.  There  is  no  su^h 
deduction.  It  is  merely  fanciful  and  decep- 
tive. It  is  for  the  Legislature  in  its  discre- 
tion to  prescribe  the  future  contingency, 
and  it  is  not  objectionable  on  constitutional 
grounds  that  the  popular  vote  is  made  the 
(•(iutingency.  The  purpose  and  scope  of  the 
Act  is  to  take  the  popular  sense  whether  or 
not  the  traflSc  shall  be  licensed  by  counties, 
and  by  vote,  and  it  is  valid  and  must  be 
upheld."  See  also  Election  Com'rs  v.  Davi?i, 
102  Miss.  497,  59  So.  811. 

^lissouri — In  the  case  of  State  v.  Pond, 
03  :Mo.  606,  6  S.  W.  469,  the  Supreme  Court 
of  that  State  holds  the  Missouri  local  option 
Act  of  1907,  permitting  the  majority  of  the 
voters  in  a  county,  town  or  city,  to  deter- 
mine whether  the  sale  of  liquors  shall  be 
prohibited  and  licenses  refused  thereon,  was 
properly  passed  by  the  Legislature  in  the 
exercise  of  its  police  power^  and  the  same  is 
not  unconstitutional  as  delegating  legislative 
power  to  the  people.  See  also  State  v.  Moore, 
107  Mo.  78,  16  S.  W.  937;   State  v.  bugan, 

110  Mo.  138,  19  S.  W.  195;  State  v.  Watts, 

111  Mo.  553,  20  S.  W.  237 ;  State  v.  Handler, 
178  Mo.  38,  76  S.  W.  984;  State  v.  Harp, 
210  Mo.  254,  109  S.  W.  578. 

In  the  case  of  Tarkio  v.  Cook,  120  Mo.  1,  25 
S.  W.  202,  41  Am.  St.  Rep.  678,  the  Supreme 
Court  of  Missouri   says:      "Keepers   of   bil- 
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liard  tables  are  not  recognized  by  the  State 
as  exercising  a  useful  occupation.  They  are 
bubject  to  the  police  regulation  of  the  State 
and  by  cities  and  towns  granted  them  by  the 
.State.  They  are  prohibited  from  allowing 
minors  to  play  on  their  tables.  Villages  may 
prohibit  them  altogether  under  section  1672 
of  Kevised  Statutes.  Public  billiard  halls 
are  regarded  by  many  as  vicious  in  their 
tendencies,  leading  to  idleness,  gambling  and 
other  vices.  Each  municipality  can  best  de- 
termine for  itself  to  what  regulation  they 
should  be  subjected." 

^lontana — In  the  case  of  In  re  O'Brien,  29 
:Mont.  530,  1  Ann.  Cas.  373,  76  Pac.  190, 
the  ^Supreme  Oourt  of  Montana  holds:  "The 
local  option  liquor  law  is  not  unconstitu- 
tional as  a  delegation  of  legislative  power" 
And  among  other  things,  the  court  says: 
''Counsel  contend  that  the  decisions  of  the 
courts  of  [453]  Texas  and  Kentucky  should 
not  be  considered  by  this  court,  for  the  rea- 
son that  the  local  option  laws  of  those  States 
were  enacted  pursuant  to  constitutional  pro- 
visions, but  we  are  unable  to  perceive  the  dif- 
ference in  effect  between  a  law  passed  by  a 
Legislature  heca/use  it  is  compelled  so  to  do, 
and  one  passed  by  a  Legislature  because  it 
has  full  authority  and  power  to  do  so.  Each 
alike  is  a  legislative  mandate  when  duly 
pas{>ed,  and  each  is  of  equal  dignity  and  im- 
portance." 

In  Evers  v.  Hudson,  36  Mont.  136,  92  Pac. 
462,  in  passing  on  a  local  option  school  law, 
the  court  holds:  The  Act  of  1907,  chapter 
29,  authorizing  the  establishment  of  county 
free  high  schools,  being  a  local  option  law, 
of  uniform  operation,  the  taking  effect  of 
which  in  any  particular  county  is  made  de- 
pendent upon  a  favorable  vote  of  the  electors, 
is  not  an  unwarranted  delegation  of  legisla- 
tive power  to  such  electors.  See  also  State 
v.  Holland,  37  Mont.  393,  96  Pac.  719. 

Nebraska— In  Cole  v.  Culbertown,  86  Neb. 
160,  the  Supreme  Court  holds:  "The  Legis- 
lature has  full  power  to  grant  authority 
to  villages  to  license,  regulate  or  prohibit 
billiard  halls,  pool  halls,  or  bowling  alleys 
within  the  limits  of  such  village."  The  same 
principle  of  law  is  reannounced  in  State  v. 
Howard,  96  Neb.  278,  147  N.  W.  689. 

In  State  v.  Ure,  91  Neb.  31,  136  N.  W. 
227,  the  supreme  Court  of  Nebraska  holds: 
On  the  general  subject  of  the  powers  of  the 
Legislature  to  submit  to  the  electors  of  local 
subdivisions  of  the  State,  the  question 
whether  they  shall  adopt  or  reject,  as  apply- 
ing to  such  subdivision,  the  provisions  of  a 
general  law,  many  cases  are  cited  in  8  Cyc. 
840,  note  17.  In  this  State  so  far  as  has  been 
brought  to  our  attention,  the  right  of  the 
citizens  of  a  county  to  vote  upon  the  division 
of  the  same,  or  the  herd  law,  or  upon  the 
question  of  whether  bounties  should  be  paid 


I  by  the  county  for  the  killing  of  wild  animals, 
^  has    never   been    questioned.     We   conclude, 
I  therefore,  that  it  was  within  the  power  of 
:  the  Legislature  by  general  law  to  allow  the 
electors  of   all  cities   in   the   same  class  to 
adopt  or  reject  the  commission  plan  of  gov- 
ernment. 

Nevada — In  the  case  of  State  v.  District 
Ot.  30  Nev.  22o,  04  Pac.  70,  the  Supreme 
Court  held  a  law  valid  which  provided  that 
"whenever  a  majority  of  the  qualified  elec- 
tors, who  are  taxpayers,  witliin  the  limits  of 
a  city  or  town  proposed  to  be  incorporated, 
shall  desire  to  be  organized  into  a  city  or 
incorporated  they  may  apply  in  writing  to 
the  district  of  the  proper  county  stating  the 
name  proposed  for  such  incorporated  town, 
accompanied  by  proof  as  to  number  of  in- 
habitants. When  such  application  is  made, 
and  the  court  becomes  satisfied  of  the  legal 
sufficiency  thereof,  it  becomes  the  duty  of 
the  court  to  enter  an  order  declaring  the 
town  incorporated.  It  is  seen  the  law  pro- 
vided a  means  whereby  a  majority  of  ihe 
citizens  could  incorporate  by  accepting  the 
provisions  of  the  law,  and  it  was  contended 
this  was  a  delegation  of  legislative  power; 
that  the  law  did  not  incorporate  the  town, 
but  it  was  the  act  of  the  people  in  getting 
up  and  signing  the  petition  and  the  court  in 
entering  the  order  that  did  so.  The  court 
said  the  Act  is  a  general  one,  and  may  be 
made  to  apply  to  all  unincorporated  cities 
and  towns  in  the  State.  It  prescribes  the 
conditions  under  whieli  they  may  [454]  be 
incorporated,  and  authorize  the  court  to  de- 
termine whether  there  has  been  a  compliance 
with  the  requirements.  The  court  is  merely 
acting  to  give  the  law  effect  after  having 
determined  the  requisites,  as  fixed  by  the 
Legislature.  L'pon  compliance  with  and  ac- 
certainnient  and  certification  of  the  condi- 
tions by  the  court  the  incorporation  results- 
from  provisions  of  the  law  as  passed  by  the 
Legislature.  We  feel  satisfied  the  law  does 
not  confer  legislative  power,  and  the  law  is 
not  unconstitutional  and  invalid. 

New  Hampshire — In  State  v.  Noyes,  30  X. 
H.  279,  the  Supreme  Court  upheld  a  local 
option  statute  dealing  with  bowling  alleys, 
holding  that  "a  statute  making  bowliug 
alleys,  situate  within  twenty-five  rods  of  a 
dwelling  house,  nuisances,  is  not  unconsti- 
tutional, nor  will  it  be  so,  though  the  stat- 
ute is  to  be  in  force  only  in  those  towns  in 
which  it  is  adopted  at  a  town  meeting.'^ 

New  Jersey — In  New  Jersey  local  option 
laws  are  and  have  always  been  sustained. 
In  the  ease  of  Paul  v.  Judge  of  tlie  Circuit 
Court,  50  N.  J.  L.  585,  the  Supreme  Court 
tersely  states  the  rule  to  be:  "The  provi- 
sions in  the  law,  that  if  a  majority  of  the 
legal  voters  in  a  county  shall  vote  against 
the  sale  of  intoxicating  and  brewed  liquors, 
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no  license  shall  be  granted  within  the  coun- 
ty for  the  sale  thereof,  is  not  an  unlawful 
delegation  of  power  by  the  Legislature." 
See  also  State  v.  Hoagland,  51  N.  J.  L.  62; 
State  V.  Hudson  County,  52  N.  J.  L.  398, 
20  Atl.  255. 

New  Mexico — In  Ex  p.  Everman,  18  N.  M. 
605,  139  Pac.  156,  the  validity  of  local  op- 
tion statutes  was  upheld  by  the  Supreme 
Court  of  New  Mexico.  That  court  says: 
The  constitutionality  of  "local  option"  legis- 
lation is  no  longer  an  open  question  in 
American  jurisprudence.  While  some  of 
the  earlier  cases,  it  is  true,  held  such  law^s 
unconstitutional  and  void,  because  based  on  a 
contingency,  and,  in  effect,  delegated  legis- 
lative powers  to  the  people,  there  is  to-day 
no  State  holding  such  laws  invalid  or  that 
it  is  a  delegation  of  legislative  authority, 
with  the  possible  exception  of  Tennessee 
(citing  Wright  v.  Cunningham,  115  Tenn. 
445,  91  S.  W.  293),  Pennsylvania,  Iowa,  In- 
diana and  California  have  all  departed  from 
such  doctrine  as  the  cases  hereafter  cited  will 
show.  And  then  follows  an  extensive  cita- 
tion of  authorities,  including  Ex  p.  Beck,  162 
Cal.  701,  124  Pac.  543;  Groesch  v.  State,  42 
Ind,  647. 

North  Carolina — ^In  the  case  of  Cain  v. 
Davie  County  Corners,  86  X.  C.  8,  the  Su- 
preme Court  of  North  Carolina  passed  on 
the  validity  of  a  stock  or  fence  law — to  pre- 
vent stock  from  running  at  large,  and  in 
the  law  it  was  provided  that  when  a  major- 
ity of  the  qualified  voters  of  any  coimty 
should  express  themselves  as  favoring  the 
law,  the  commissioners  should  give  notice 
that  the  law  was  in  force  in  that  county. 
The  Supreme  Court  upheld  the  law,  holding: 
"The  provision  in  said  Act  that  it  should 
take  effect  upon  the  happening  of  a  con- 
tingent event,  to  wit:  Upon  its  being  ap- 
proved by  the  necessary  number  of  qualified 
voters,  is  not  a  transfer  of  legislative  power 
to  the  voters,"  citing  Caldwell  v.  Burke 
County  Justices,  57  N.  C.  323.  See  also 
Black  V.  Buncombe  County,  129  N.  C.  121,  39 
S.  E.  818;  State  v.  Mathis,  149  N.  C.  546,  63 
S.  E.  99;  in  which  a  local  option  liquor 
law  is  sustained. 

[456]  North  Dakota— In  Territory  v.  O'- 
Connor, 5  Dak.  397,  41  N.  W.  746,  3  L.R.A. 
356,  the  Supreme  Court  of  Dakota  held: 
**That  chapter  70,  Laws  1887,  providing  for 
the  prohibition  of  the  sale  of  intoxicating 
liquors  in  the  several  counties  by  local  op- 
tion is  not  subject  to  the  objection  that  it 
is  a  delegation  of  legislative  powder.  Such 
a  statute  is  of  a  police  nature,  and  rightful 
subject  of  legislation  within  the  power  con- 
ferred by  the  organic  law,  and  may  be  left 
to  each  county  to  determine  when  it  shall 
be  enforced  therein.  See  also  Soliah  v.  Cor- 
mack,  17  N.  D.  393,  117  N.  W.  125. 
.  Ohio— In  Gordon  v.  State,  46  Ohio  607,  23 
N.  E.  63,  6  L.R.A.  749,  the  Supreme  Court 


holds:  The  Ohio  local  option  Act  of  March 
3,  1888,  providing  that  the  vote  of  the  town- 
ship shall  determine  whether  or  not  the  sale 
of  liquor  shall  be  forbidden  therein,  is  not 
in  violation  of  article  2,  section  26,  of  the 
Constitution  requiring  that  all  Itfws  of  a 
general  nature  shall  have  a  uniform  opera- 
tion throughout  the  State,  and  is  not  an 
unlawful  delegation  of  legislative  power. 

Oklahoma — In  Cotteral  v.  Barker,  34 
Okla.  533,  126  Pac.  213,  the  Supreme  Court 
of  Oklahoma  holds:  ''In  the  case  at  bar 
the  Legislature  has,  by  general  law,  pro- 
\'ided  that  cities  adopting  charters  may  fix 
the  term  of  office  of  the  members  of  the 
school  board;  and  we  do  not  think  this  an 
unconstitutional  delegation  of  legislative 
power,  because  the  Legislature  still  exer- 
cises a  complete  control  over  the  public 
school  system  of  the  entire  State.  This 
system  is  in  harmony  with  the  general  policy 
of  the  State  relative  to  municipal  charters 
(submitting  to  a  popular  vote  of  the  terri- 
tory affected)  and  the  larger  measure  of 
self-control  guaranteed  by  the  laws  of  our 
Legislature. 

Oregon — In  the  case  of  Fonts  v.  Hood 
River,  46  Ore.  492,  7  Ann.  Cas.  1160,  81  Pac. 
370,  1  L.R.A.(N.S.)  483,  the  Supreme  Court 
of  Oregon  holds:  The  single  question  pre- 
sented in  this  case  is,  whether  what  is 
known  as  the  "local  option  Act"  is  consti- 
tutional. It  is  urged  by  appellant  that  it 
is  not,  for  the  reason  that  by  its  terms  it 
is  made  to  take  effect,  if  at  all,  upon  the 
popular  vote  of  the  locality  or  localities  with- 
in which  it  i?  sought  to  have  it  applied  or 
become  operative.  Each  elector  is  to  vote 
a  ticket  for  license  or  against  license.  But 
this  is  all  he  is  permitted  by  law  to  do.  He 
declared  no  consequences  and  prescribed  no 
rule  resulting  from  his  opinion.  Nor  does 
the  majority  of  the  votes  declare  a  conse- 
quence. The  return  of  a  majority  is  but 
a  mere  numerical  preponderance  of  votes,  and 
expressed  only  the  opinion  of  the  greater 
number  of  electors  upon  the  expediency  or 
inexpediency  of  licenses.  When  this  is  certi- 
fied by  the  return,  the  Legislature,  not  the 
voters,  declare  it  shall  (or  it  shall  not)  be 
lawful  for  any  license  to  issue.  Thus  it  is 
perfectly  manifest  this  law  was  not  made, 
pronounced,  or  ratified  by  the  people.  When 
the  law  came  from  the  halls  of  legislation 
it  came  a  perfect  law,  mandatory  in  all  its 
parts,  etc.,  citing  many  authorities.  See  also 
State  V.  Kline,  50  Ore.  426,  93  Pac.  237. 

Rhode  Island — In  State  v,  Armeno,  29 
R.  I.  436,  72  Atl.  216,  the  Supreme  Court  of 
that  State,  in  passing  on  a  local  option  bar- 
ber law,  holds:  **Nor  is  it  a  valid  objection 
that  it  is  a  delegation  of  legislative  power 
to  provide  that  the  law  shall  apply  to  a 
given  town  only  upon  a  vote  of  its  [466]  town 
council,  or  that  the  application  of  the  law 
in  a  town  shall  be  left  to  a  vote  of  the  town 


858 


CITE  THIS  VOL.  ANN.  CAS,  1918E. 


council  and  not  to  the  vote  of  the  electors. 
And  it  needs  no  argument  to  show  that  the 
Legislature  may  constitutionally  provide  for 
the  exercise  of  the  police  power  in  respect 
to  the  subject  now  under  consideration  in 
the  same' manner  in  which  the  police  power 
may  be  lawfully  exercised  in  respect  to  11  le 
traffic  in  intoxicating  liquors.  State  v.  Cope- 
land,  3  R.  I.  33.  See  also  State  v.  Nelson, 
31  R.  I.  264,  77  Atl.  170;  Blais  v.  Frank- 
lin, 31  R.  I.  95,  77  Atl.  172.  See  also  In 
re  opinion  of  Justices,  34  R.  I.  191,  83  Atl. 
3,  in  which,  among  other  things,  it  is  terse- 
ly stated:  "The  law-making  power  of  the 
State  recognizes  no  restraints  and  is  bound 
by  none  except  such  as  are  imposed  by  the 
Constitution.  Its  object  is  not  to  grant 
legislative  power,  but  to  confine  and  restrain 
it.  Without  constitutional  limitations  the 
power  to  make  laws  would  be.  absolute.'' 

South  Carolina — A  number  of  years  ago 
l)efore  the  "Dispensary  Law"  of  South  Caro- 
lina was  passed  the  Legislature  passed  a  law 
prohibiting  the  issuance  of  license  to  sell 
intoxicating  liquors  outside  of  incorporated 
towns,  and  in  the  law  provided,  upon  petition 
being  presented,  the  council  of  any  such  in- 
corporated town  an  election  should  be  held 
to  determine  whether  or  not  licenses  should 
be  granted  in  such  incorporated  town.  It 
was  a  local  option  statute  and  was  upheld 
by  the  Supreme  Court  of  South  Carolina  in 
Blake  v.  Walker,  23  S.  C.  617,  and  cases 
there  cited.  See  also  Rawl  v.  McGown,  97 
S.  C.  1,  81  S.  E.  958. 

South  Dakota — The  Supreme  Court  of 
South  Dakota  in  State  v.  Barber,  19  S.  D. 
1,  101  N.  W.  1078,  holds:  The*South  Dakota 
law  of  1897,  chapter  72,  relating  to  the  sale 
of  intoxicating  liquors  and  providing  for  the 
submission  on  petition  at  the  annual  elec- 
tion held  in  any  township,  town  or  city,  of 
the  question  of  granting  permits  to  sell  at 
retail,  such  liquors,  and  providing  that  if 
a  majority  vote  in  favor  thereof,  the  cor- 
porate authorities  shall  grant  permits  for 
such  sale  for  the  ensuing  year,  and  if  a 
majority  votes  against  the  issuing  of  grant- 
ing permits,  no  license  shall  be  issued,  is  not 
unconstitutional  as  delegating  legislative 
power  to  local  communities. 

Utah — ^In  Peterson  v.  Peterson,  42  Utah 
273,  130  Pac.  241,  the  Supreme  Court  of 
that  State  holds:  Counsel  contends  that 
section  18  (if  the  Act  which  authorizes  a 
vote  to  be  held)  is  void,  because  under  our 
Constitution,  power  to  legislate  is  vested  ex- 
clusively in  the  Legislature,  and  can  not  be 
delegated  to  the  people  as  attempted  to  be 
done  in  said  section.  It  is  further  insisted 
that  the  law  is  special  and  not  of  uniform 
operation.  There  is  no  merit  in  either  of 
these  contentions.  The  law  was  complete  as 
a  law  when  it  left  the  hands  of  the  Legisla- 
ture. It  is  not  unusual  for  matters  relating 
to  local  police  regulations  to  be  submitted  to 


the  voters  of  particular  localities  under  gen- 
eral laws.  To  do  so  is  not  delegating  any 
legislative  functions  to  the  voters.  This  is 
clearly  explained  by  the  author  in  Oooley's 
Con.  Urn.  (7  ed.)*pp.  173,  174,  and  it  is 
further  illustrated  and  applied  under  similar 
statutes  in  Dalby  v.  Wolf,  14  la.  228; 
Davis  v.  State,  141  Ala.  84,  37  So.  454, 
109  Am.  St.  Rep.  19;  People  v.  Simon,  176 
111.  1G5,  52  N.  E.  910,  68  Am.  St.  Rep. 
175,  44  L.R.A.  801,  and  other  caaes  that  could 
be  cited. 

[457]  Vermont — In  the  case  of  Bancroft 
V.  Dumas,  21  Yt.  456,  the  validity  of  a  local 
option  law  was  in  question.  The  statute  of 
1846  was  passed  with  a  view  of  conforming 
the  law  upon  the  subject  of  licenses  to  what 
was  supposed  to  be  the  wishes  of  the  people. 
The  statute  provides  that  the  sense  of  the 
freeman  shall  be  taken  annually  upon  the 
subject,  and  if  a  majority  shall  vote  no  li- 
cense, then  no  licenses  are  to  be  granted  dur- 
ing the  year;  and  if  a  majority  shall  vote 
license  in  that  event  the  several  County 
Courts  are  authorized  to  grant  licenses.  It 
is  objected  to  the  validity  of  the  law  that 
its  validity  is  made  to  depend  upon  the  will 
of  the  people,  expressed  at  the  ballot  box, 
and  hence  it  is  urged  that  it  is  not  a  law 
enacted  by  the  Legislature.  Is  the  law  sub' 
ject  to  this  objection?  It  has  all  the  forms 
of  a  law,  and  was  enacted  .by  the  legislative 
department  of  the  government,  but  whether 
it  shall  be  prohibition  to,  or  an  autiiority  for 
the  granting  of  licenses,  is  made  to  depend 
upon  the  expressed  will  of  the  people.  Can 
this  feature  invalidate  the  law?  We  are 
entirely  satisfied  that  the  law  is  subject  to 
none  of  these  objection's.  The  law  was  com- 
plete in  itself  when  passed  by  the  Legisla- 
ture, and  did  not  require  the  creative  power 
of  the  people  or  anybody  to  give  it  validity 
and  force."  In  State  v.  Parker,  26  Vt.  357, 
the  opinion  in  the  Bancroft  v.  Dumas  case 
was  approved,  and  the  validity  of  local  op- 
tion statutes  has  never  been  questioned  by 
the  courts  in  Vermont. 

Virginia — In  Savage's  Case,  84  Va.  61JK 
6  S.  E.  565,  the  Supreme  Court  of  Virginia 
in  passing  on  a  law  of  that  State,  says  tliat 
the  statute  provides  for  submitting  the  ques- 
tion of  liquor  license  to  the  qualified  voters 
of  the  several  counties,  corporations  and 
magisterial  districts,  and  enacts  that  if  any 
magisterial  district  vote  against  license  for 
the  sale  of  intoxicating  liquors  therein,  then 
no  license  sliall  be  granted  to  any  person  in 
fiuch  district  for  the  sale  of  such  liquors: 
but  if  such  district  vote  in  favor  of  such 
license  then  it  shall  be  lawful  to  sell  with 
license  obtained  under  existing  laws.  Held, 
the  Act  does  not  delegate  legislative  power 
vested  by  the  Constitution  in  the  .General 
Assembly,  and  is  not  unconstitutional  See 
also  Willis  v.  Kalmbach,  109  Va.  476,  64 
S,  E.  342,  21  L.R.A.(X.S.)   1009 
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Washington — Some  of  the  earlier  deci8ioii.r» 
of  Washington,  when  a  Territory,  are  some- 
times referred  to  as  holding  that  "local  op- 
tion statutes**  are  unconstitutional  in  that 
such  laws  are  a  delegation  of  legislative  au- 
thority, hut  when  read  and  analyzed  they 
do  not  so  hold.  The  Supreme  Court  of  that 
State  in  the  case  of  State  v.  Tausick,  64 
Wash.  69.  116  Pac.  651,  35  L.R.A.(X.S.) 
802,  has  put  the  matter  at  rest  in  that 
State,  and  specifically  holds:  "Appellant 
cont^nd^  the  Act  violates  section  1,  article 
2,  of  the  State  Constitution,  in  that  it  is 
an  unwarranted  delegation  of  legislative 
power.  The  rule  is  well  established  that  a 
statute  does  not  delegate  legislative  power 
30  long  as  it  is  com^^ete  in  itself  when  it 
has  passed  the  Legislature  and  has  been 
approved  by  the  Governor,  even  though  it 
is  left  to  some  local  body  to  determine  wheth- 
er and  when  it  shall  go  into  operation. 

In  State  v.  Storey,  51  Wash.  630,  99  Pac. 
878,  the  Supreme  Court  of  that  State 
[458]  says:  ''The  Act  was  passed  by  the 
Legislature.  That  authority  may  say  def- 
initelv  when  an  Act  shall  take  effect,  or  it 
may  fix  an  indefinite  time  in  the  future  upon 
the  happening  of  some  future  event  before 
the  Act  shjill  take  effect.  The  mere  fact 
that  it  does  not  take  effect  until  the  con- 
tingency arises,  does  not  indicate  a  delega- 
tion of  legislative  power,  even  when  the  con- 
tingency depends  upon  the  action  of  certain 
persons. ,  In  such  cases  it  can  not  be  said 
that   the  legislative   authority  is   delegated. 

The  local  judgment .  merely  accepts  or  re- 
jects the  operation  of  the  legislative  Act. 
The  rule  is  tersely  stated  in  8  Cyc.  830, 
as  follows:  *While  the  legislative  body  can- 
not delegate  the  power  to  legislate,  the  Legis- 
lature may  delegate  the  power  to  determine 
some  fact  or  facts  upon  which  the  statute 
makes  or  intends  to  make  its  own  action  de- 
pend.' And  this  rule  is  sustained  by  the 
great  weight  of  authority."  State  v.  Miller, 
72  Wash.  174,  130  Pac.  3.56. 

West  Virginia — In  the  case  of  Rutter  v. 
Sullivan;  25  W.  Va.  433,  the  Supreme  Court 
of  that  State  announces  the  following  as  the 
rule  governing  in  that  State:  "It  will  not 
he  questioned  that  it  is  entirely  competent 
for  the  Legislature  to  provide  for  taking 
the  vote  of  the  people  or  any  portion  of  them 
upon  a  measure  directly  affecting  them,  and 
if  a  given  number  be  in  favor  of  its  operation, 
to  enact  a  law  therefor  carrying  it  into  effect. 
And  there  would  seem  to  be  but  little  dif- 
ference in  substance  in  a  reversal  of  the 
process  by  first  enacting  the  law  in  all  its 
parts  but  providing  its  operation  is  to  be 
suspended  imtll  it  be  ascertained  that  the 
requisite  number  of  the  people  to  be  affected 
by  it  are  in  favor  of  its  adoption.  If  tlie 
Tjegislature  may  make  the  operation  of  its 
Act  depend  on  some  contingency  tliereafter  to 


happen,  or  may  prescribe  conditions,  it  must 
ha  for  them  to  judge  upon  what  contingency 
or  upon  what  condition  the  Act  shall  take 
effect.  They  must  liave  the  power  to  pre- 
scribe any  they  think  proper;  and  if  the  con- 
dition be  that  a  vote  of  approval  shall  first 
be  given  by  those  to  be  affected  by  the  pro- 
posed measure,  it  is  difficult  to  see  why  it 
may  be  as  good  and  valid  as  any  other  con- 
dition whatever.  There  can  be  no  inherent 
vice  in  the  nature  of  such  condition,  which 
shall  seem  to  defeat  the  Act,  when  it  would 
be  legal  and  effective  if  nuide  to  depend  upon 
some  other  event.  To  say  in  such  case  the 
Act  is  made  by  the  voters  and  not  the  Legis- 
lature is  to  disregard  all  proper  distinctions, 
and  involves  an  utter  confusion  of  ideas  upon 
the  subject.  Whenever  the  contingency,  Upon 
which  a  law  is  to  take  effect,  depends  upon 
the  action  of  third  persons,  it  might  be  said 
with  equal  truth  that  the  law  was  enacted 
by  those  persons  instead  of  the  Legislature. 
It  is  unnecessary  to  say  more.  The  Act  was 
constitutional." 

Wisconsin — ^In  Adams  v,  Beloit,  106  Wis. 
368,  81  X.  W.  869,  47  L.K.A.  441,  in  passing 
on  a  local  option  measure,  the  court  says: 
"A  law  otherwise  unobjectionble  is  not  in- 
valid simply  because  the  power  is  given  to 
some  local  officials  or  body  of  electors  to 
determine  the  existence  of  a  fact  upon  which 
it  shall  go  into  effect  in  the  given  locality, 
if  the  law  itself  is  a  complete  law  upon  the 
statute  books.  This  is  not  the  delegation  of 
power  to  make  a  law,  but  simply  the  delega- 
tion of  power  to  determine  or  ascertain  some 
[459]  fact  upon  which  the  action  of  the  law, 
which  is  complete  in  itself,  is  to  depend. 
(State  V.  O'Neill,  24  Wis.  149;  Smith  v. 
Janesville,  26  Wis.  291;  Slinger  v.  Henne- 
man,  38  Wis.  504;  Dowling  v.  Lancashire 
Ins.  Co.  92  Wis.  63;  In  re  North  Milwaukee, 
93  Wis.  616.)  Nor  does  such  option  feature 
make  it  a  special  law.'' 

In  State  v.  Frear,  142  Wis.  332,  20  Ann. 
Cas.  633,  125  N.  W.  961,  the  Supreme  Court 
of  Wisconsin  says  "the  iiltimate  conclusion 
reached  in  the  O'Neill  case  was  correct,  ana 
that  as  to  matters  purely  local  or  municipal 
the  Legislature  may  enact  conditional  laws, 
and  refer  it  to  the  people  locally  to  decide 
whether  such  laws  shall,  become  effective  in 
the  municipalities  in  which  they  reside.  The 
general  current  of  authority  elsewhere  is  to 
the  same  effect."  State  v.  Canavan,  155  Wis. 
398,  145  N.  W.  44;  State  v.  Thompson,  149 
Wis.  488.  Ann.  Cas.  19130  774,  137  N.  W. 
20,  43  L.R.A.(N.S.)  339. 

Wyoming — Wyoming,  in  so  far  as  we  have 
been  able  to  ascertain  from  an  examination 
of  the  reports  of  its  courts  of  final  resort, 
has  never  had  before  it  the  question  of 
whether  the  legislature  may  enact  a  law 
giving  to  the  people  of  the  various  counties 
the  right  to  decide  by  popular  vote  whether 
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or  not  they  desired  to  avail  themselTea  of  the 
provisions  of  the  said  Act  and  secure  the 
benefits  accruing  therefrom,  but  they  have  de- 
cided that  the  Legislature  may  be  general 
law  confer  upon  municipalities,  by  action  of 
the  city  council,  the  right  to  tax  and  license 
liquor  dealers  and  similar  occupations,  and 
to  regulate  them  by  ordinance,  and  provide 
that  the  city  council  may  determine  whether 
or  not  license  shall  issue.  (State  v.  Chey- 
enne, 7  Wyo.  417,  62  Pac.  975,  40  L.R.A. 
710.)  The  laws  of  that  State  prohibit  license 
to  issue  outside  of  incorporated  towns.  And 
in  numerous  instances  have  held  that  condi- 
tional legislation  is  not  unconstitutional. 

In  Arbuckle  v.  Pflaeging,  20  Wyo.  351,  123 
Pac.  918,  the  Supreme  Court  holds  that  an 
Act  which  provides  for  an  inspection,  and 
that  upon  inspection,  finding  a  condition  to 
exist,  to  take  steps  to  prevent  infectious  dis- 
eases to  prevent  its  spread,  is  valid.  The 
court  says:  "A  conferred  power  of  this  na- 
ture is  not  inhibited  by  the  Constitution  be- 
cause it  is  the  only  practical  method  by 
which  the  State  can  enforce  its  police  regu- 
lations. The  Act  is  continually  in  force  and 
is  not  suspended  or  vitalized  by  any  of  the 
inspectors.  It  is  held  not  to  be  a  delegation 
of  legislative  power  to  empower  the  live 
stock  board  to  determine  when  a  quarantine 
is  necessary  and  to  establish  same  under  the 
provisions  of  the  law,  and  declare  the  quar- 
antine at  an  end,  when  the  board  deems  it  is 
no  longer  necessary."  Texas  has  such  a  law, 
and  its  legality  has  been  sustained,  and  it 
is  now  in  force  in  this  State.  Such  law  has 
not  been  held  to  be  a  delegation  of  legisla- 
tive power,  nor  delegation  of  authority  to 
suspend  a  law. 

The  Constitutions  of  these  various  States 
are  praetically  the  same  as  that  of  Texas  in 
so  far  as  legislative  authority  and  power  is 
concerned.  The  powers  of  government  are 
divided  into  three  departments — legislative, 
executive  and  judicial,  the  legislative  being 
given  the  law-making  power. 

The  rule  in  the  Federal  courts  is  tersely 
stated  in  Weil  v.  Calhoun,  25  Fed.  865:  "It 
is  competent  for  the  Legislature  of  a  State 
to  [460]  pass  a  law  to  take  effect  only  on  the 
happening  of  a  certain  event,  and  an  Act  pro- 
) libit ing  the  sale  of  spirituous  liquors  in  a 
State,  excepting  certain  counties  from  the 
operation  of  the  Act  and  providing  that  the 
law  should  only  go  into  effect  in  any  county 
after  the  people  by  popular  vote  had  so  de- 
cided, is  within  the  legislative  discretion  and 
is  not  delegating  the  powers  of  the  Legisla- 
ture to  the  people  of  the  counties." 

In  Union  Bridge  Co.  v.  U.  S.  204  U.  S. 
364,  27  8.  Ct.  367,  and  Field  y.  Clark,  143 
U.  S.  649,  12  S.  Ot.  406,  36  U.  S.  (L.  ed.) 
294,  is  a  review  of  the  holdings  of  the  Su- 
preme Court  of  the  United  States,  beginning 
with  the  opinion  of  Chief  Justice  Marshall 


in  Way  men  v.  Southard,  10  Wheat.  1,  fr 
U.  S.  (L.  ed.)  253,  down  to  the  present  time, 
and  it  is  shown  to  be  the  unbroken  nile^of 
decision  given  in  that  court,  that  legislation, 
to  become  operative  upon  the  happening  of  a 
contingency,  or  which  is  to  become  effective 
upon  the  ascertainment  of  a  fact,  the  mode 
and  method  being  provided  for  in  the  law,  is 
not  a  delegation  of  legislative  authority  and 
power. 

It  is  thus  seen  that  in  every  State  In  the 
Union  with  the  possible  exception  of  Tennes- 
see, the  courts  of  final  resort  now  hold  that 
a  local  option  law,  a  law  which  leaves  to  the 
voters  of  a  county,  or  other  -subdivlsiGn,  the 
question  of  whether  or  not  they  will  avail 
themselves  of  its  provisions,  or  pass  them- 
selves under  the  operation  of  the  law,  is  not 
a  delegation  of  the  power  and  authority  of 
the  Legislature  either  to  enact  a  law  or  to 
suspend  a  law.  In  Tennessee,  in  the  case  of 
Wright  V.  Cunningham,  115  Tenn.  445,  91  S. 
W.  293,  it  was  held  that  the  local  option  law 
under  discussion  did  not  suspend  the  general 
law  of  the  State.  The  court  said:  'The 
insistence  that  the  Act  violates  that  section 
of  the  Constitution  which  prohibits  the  sus- 
pension of  general  laws  is  a  misconception 
of  the  ^meaning  of  the  word  'suspend'  as  used 
in  the  Constitution.  The  Act,  if  operative  at 
all,  must  take  effect  according  to  its  purport 
as  an  amendment  of  the  former  Act.  In  tliat 
case  it  is  treated  as^  if  incorporated  into  the 
body  of  the  original  Act,  and  the  two  from 
that  time  became  one  Act,  citing  authori- 
ties.'* So  no  State  supports  the  contention 
that  "it  is  a  delegation  of  authority  to  sus- 
pend a  law,"  but  the  Tennessee  court  in  that 
case  does  hold  that  it  is  a  delegation  of 
power  to  enact  a  law,  and  cites  the  cases 
from  Iowa,  California,  New  York  and  Penn- 
sylvania as  supporting  that  contention,  whieli, 
as  we  have  heretofore  shown,  have  been  over- 
ruled in  the  States  named,  and  are  no  longer 
followed  as  announcing  the  correct  rule  of 
law.  The  Tennessee  court  also  admits  thafc 
the  Legislature  may  enact  laws  depending 
upon  a  condition  or  contingency,  but  says  it 
cannot  make  the  vote  of  thoae  to  be  affected 
by  the  law  the  contingency.  In  this  conten- 
tion it  stands  solitary  and  alone  in  this  great 
sisterhood  of  States.  And  in  Tennessee  iheir 
later  decisions  have  greatly  weakened  the 
force  of  the  opinion  in  Wright  ▼.  Canning- 
ham,  if  in  fact  it  haa  not  been  overruled.  In 
Scott  v.  Marley,  124  Tenn.  388,  187  8.  W. 
492,  that  court  held:  ''While  the  Legislature 
can  not  delegate  ita  power  to  enact  a  stat- 
ute, it  can  delegate  in  a  statute  the  power  to 
determine  some  fact  or  condition  upon  which 
the  operation  of  a  statute  depends."  Citing 
Samuelson  v.  State,  116  Tenn.  486,  95  S.  W. 
1012,  116  Am.  St.  Rep.  805,  and  other  eases, 
including  Locke's  Appeal,  72   [461]  Pa.  St. 


491,  13  Am.  Rep.  716,  with  approval,  and  in 
that  case  it  was  held  the  coadition  might  he 
that  of  a  vote  of  the  people  to  he  affected  hy 
the  law.  The  personnel  of  the  Tennessee 
court  had  been  materially  changed  when  the 
latter  opinion  was  rendered,  and  we  feel  sure 
if  the  question  was  again  presented  to  it,  as 
at  present  constituted,  it  would  not  follow 
the  opinion  in  Wright  B.  Cunningham,  su- 
pra, but  would  return  to  the  correct  rule 
as  first  announced  and  held  in  the  State 
of  Tennessee  in  the  case  of  Louisville,  etc. 
J\,  Co.  V.  Davidson  County  Ct.  in  1  Sneed 
<Tenn.)  637,  62  Am.  Dec  424.  In  that 
case,  beginning  on  page  668,  is  a  learned  and 
able  discussion  of  the  question,  and  they 
there  held  and  said:  "That  the  reference  to 
the  people  of  the  various  counties  to  decide 
by  popular  vote  whether,  under  the  statute, 
the  question  of  subscription  or  no  subscrip- 
tion does  not  invalidate  the  law  by  bringing 
it  in  conflict  with  the  Constitution." 

This  brings  us  to  the  discussion  of  the  deci- 
sions of  our  State,  and  we  will  first  discuss 
the  two  4^868  cited  by  our  Supreme  Court 
in  the  majority  opinion  in  Ex  p.  Mitchell 
(Tex.)  177  S.  W.  953,  supra.  The  case  of 
Brown  Cracker,  etc.  Co.  v.  Dallas,  104  Tex. 
^90,  137  S.  W.  342,  is  cited  as  holding  that 
the  Legislature  can  not  delegate  the  power 
to  suspend  a  law  of  the  State.  (Const,  art. 
1,  sec.  28.)  No  one  questions  this  rule  of 
law  under  the  Constitution  of  our  State,  but 
does  it  follow  that  the  pool  hall  law  enacted 
by  the  Legislature  attempts  to  delegate  tliis 
authority  on  anyone?  We  do  not  think  so. 
If  there  is  a  suspension  of  the  law,  it  is  the 
law  passed  by  the  Leffielature  that  suspends 
upon  the  happening  of  a  given  contingency, 
and  we  do  not  think  anyone  can  question  the 
right  of  the  Legiskiture  to  pass  an  Act  sus- 
pending any  law.  Now  what  was  the  ques- 
tion in  the  Brown  Cracker,  etc.  Co.  v.  Dallas 
x?a3e?  The  State  law  prohibits  bawdy  houses 
from  being  run  in  any  part  of  this  State. 
(Art.  361,  P.  C.)  The  City  of  Dallas  (and 
not  the  Legislature  of  Texas)  undertook  to 
pass  an  ordinance  permitting  bawdy  houses 
to  be  nm  in  a  certain  part  of  the  city, 
designated  in  the  ordinance.  The  charter 
granted  the  City  of  Dallas  specifically  pro< 
vided:  "That  no  ordinance  shall  be  enacted 
inconsistent  with  the  laws  of  this  State," 
yet,  notwithstanding  that  specific  inhibition 
contained  in  its  charter,  the  City  of  Dallas 
did  attempt  to  pass  an  ordinance  inconsistent 
with  the  laws  of  the  State,  and,  of  course, 
it  was  held  void.  Section  5  of  article  11  of 
the  Constitution,  provides:  "Cities  having 
more  than  five  thousand  inhabitants  may  bv 
a  majority  vote  of  the  qualified  voters  of 
said  city,  at  an  election  held  for  that  pur- 
pose, adopt  or  amend  their  charters,  subject 
to  such  limitations  as  may  be  prescribed  by 
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the  Legislature,  and  providing  that  no  char- 
ter or  any  ardintmce  passed  under  said  char- 
ter, shall  contain  any  provision  inconsistent 
with  the  Constitution  of  the  State,  or  of  the 
general  laws  enacted  by  the  Legislature  of 
this  State."  So  the  ordinance  of  the  City  of 
Dallas  was  void  under  two  provisions  of  the 
Constitution,  and  the  opinion  in  the  Brown 
Cracker  case  was  a  correct  exposition  of  the 
law.  Suppose,  instead  of  the  City  of  Dallas 
enacting  the  ordinance,  the  Legislature  of 
Texas  had  passed  a  general  law  prohibiting 
bawdy  houses  to  be  run  iin  all  parts  of  the 
State,  and  in  the  Act  or  in  a  subsequent  Act 
provided  that  in  incorporated  cities  and 
[462]  towns  the  city  council  could  hy  ordi- 
imnce  permit  such  houses  to  be  run  in  dis- 
tricts in  said  cities  and  towns  designated  by 
an  ordinance  of  the  city.  Would  any  ques- 
tion the  authority  of  the  Legslature  to  pass 
such  a  law,  or  the  validity  of  the  law?  We 
might  question  their  wisdom  for  so  provide 
ing,  but  the  courts  would  be  compelled  to  en- 
force the  law  as  written  by  the  Legislature. 
The  Brown  Cracker  Co.  case  is  no  authority  to 
hold  that  the  pool  hall  law  is  a  delegation  of 
power  to  anyone  to  suspend  a  law.  The  pool 
hall  law  is  an  Act  of  the  Legislature  and  not 
an  ordinance  adopted  by  any  inferior  body, 
and  in  the  Act  the  Legislature  lays  down 
the  rule  and  contingencies  under  which  pool 
halls  shall  be  licensed  or  prohibited  and  au- 
thorizes no  addition  to  be  made  to  or  no 
provision  to  be  taken  from  the  law  as  enacted 
by  any  agency  or  person,  or  set  of  persons. 
While  it  is  true  that  section  8  of  article  7355, 
levies  on  every  pool  and  billiard  table  used 
for  profit  an  annual  occupation  tax  of  $20, 
since  the  passage  of  the  Act  levying  this 
occupation  tax  the  Legislature  has  enacted 
another  law — the  pool  room  law — and  if 
there  is  any  conflict  between  the  two  laws, 
this  last  Act  of  the  Legislature  would  repeal 
the  former  in  so  far  as  a  conflict  should  be 
held  to  exist  between  them,  it  being  the  last 
expression  of  the  legislative  will.  But  we 
do  not  think  either  provision  repeals  the 
other,  or  suspends  the  other  provision.  As 
said  in  Lewis'  Sutherland's  Statutory  Com- 
struction:  "Where  two  enactments  sepa- 
rately made  are  read  in  pari  materia  they 
are  treated  as  having  formed  in  the  minds 
of  the  enacting  body  parts  of  a  connnected 
whole,  though  considered  by  the  Legislature 
at  separate  dates,  and  under  distinct  and 
varied  aspects  of  the  common  subject.  Such 
a  principle  is  in  harmony  with  the  actual 
practice  of  legislative  bodies,  and  is  essen- 
tial to  give  unity  to  laws,  and  connect  them 
in  a  symmetrical  system.  Such  statutes  are 
taken  and  construed  as  one  system,  and  the 
object  is  to  carry  into  effect  the  intention. 
For  tlie  purpose  of  learning  the  intention, 
all  statutes  relating  to  the  same  subject  are 
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to  be  compared,  and  to  be  brought  in  har- 
mony if  possible,  though  they  may  not  refer 
to  each  other.  Where  a  statute  is  made  in 
addition  to  another  statute  on  the  same 
subject,  witliout  repealing  any  part  of  the 
provisions  of  the  other  both  must  be  con- 
sidered together."  This  has  always  been  the 
rule  in  our  Supreme  Court.  Bryan  v.  Sund- 
Ix-rg,  5  Tex.  417;  Selman  v.  Wolfe,  27  Tex. 
68;  Taylor  v.  Hall,  71  Tex.  213,  9  S.  W.  141; 
Cannon  v.  Vaughan,  12  Tex.  400;  Keenan  v. 
Perry,  24  Tex.  253;  Scoby  v.  Sweatt;  28  Tex. 
713;  Bonner  v.  Hearne,  75  Tex.  242,  12  S. 
W.  38;  Duncan  v.  Taylor,  63  Tex.  049, 
Kampman  v.  Tarver,  87  Tex.  491,  29  S.  W. 
768.  It  has  also  been  the  rule  in  this  court: 
Mock  V.  State,  11  Tex.  App.  58;  Ex  p. 
Schmidt,  2  Tex.  App.  202;  Cain  v.  State,  20 
Tex.  362.  See  also  Black  on  Interpretation 
of  Laws,  sec.   86,  and  authorities  cited. 

In  Potter's  Dwaris  Statutes,  page  189,  it 
is  said:  "If  one  statute  prohibits  doing  a 
thing,  and  another  statute  be  afterwards 
made  whereby  a  forfeiture  is  inflicted  upon 
the  person  doing  the  thing,  both  are  consid- 
ered as  one  statute."  See  also  Endlich  on 
Interpretation  of  Statutes,  sec.  183. 

[463]  Now,  suppose  both  section  8  of 
article  7355  of  the  pool  hall  law  had  been 
enacted  at  the  same  time  and  as  a  part  of 
the  same  Act,  and  read:  There  shall  be 
levied  and  collected  from  every  person  pur- 
suing the  occupation  of  running  a  pool  table 
the  sum  of  $20,  and  then  followed  this  up 
with  the  provisions  of  chapter  74  of  the  Act 
of  the  Thirty-third  Legislature.  Would 
there  or  could  there  have  been  any  conten- 
tion that  one  part  of  the  Act  suspended  or 
repealed  the  other  part?  We  do  not  think 
so,  and  all  the  authorities  hold,  that  as  they 
both  deal  with  pool  halls  (the  same  subject) 
we  shall  read  them  together  as  a  connected 
whole,  and  give  force  to  the  legislative  in- 
tent. This  is  a  sane,  common-sense  construc- 
tion of  the  laws  on  this  subject,  and  one 
upheld  by  all  the  text  writers,  and  by  the 
decisions  of  our  Supreme  Court,  and  of  this 
court,  and  by  the  decisions  of  all  the  States 
from  which  excerpts  are  hereinbefore  copied. 
None  of  them  ever  held  that  a  local  option 
law  suspended  a  license  law,  except  Wall  v. 
State,  supra,  which  was  specifically  over- 
ruled in  the  case  of  Ex  p.  Beck  by  the  Cali- 
fornia Supreme  Court. 

The  only  other  case  cited  in  the  opinion 
of  our  Supreme  Court  in  the  ^litchell  case 
is  that  of  State  v.  Swisher,  17  Tox.  441, 
which  holds  that  the  Legislature  can  not 
delegate  its  power  to  enact  laws.  Xo  one 
questions  that  rule  of  law.  In  the  Swisher 
case  it  is  said:  "The  mode  in  which  Acts 
of  the  Legislature  are  to  become  laws  is 
distinctly  pointed  out  by  our  Constitution. 
After  an  Act  lias  passed  hoth  houses  of  the 


Lt^gisliiture  it  must  be  signed  by  the  Speaker 
of  the  House  ftnd  President  of  the  Senate. 
It  must  receive  the  approval  of  the  Gover- 
nor. It  is  tlien  the  law."  Now  in  what  re- 
spect does  the  pool  hall  law  fail  to  measure  up 
to  tliosc  requirements?  Not  one.  Each  and 
every  one  of  those  steps  were  fully  complied 
with,  and  the  law  printed  in  tlie  statute 
books  of  our  State.  In  that  case  the  court 
also  said:  "The  question  presented  is  not 
now  of  general  interest,  as  the  Act  has  been 
repealed.  We  shall  not,  therefore,  give  to 
it  that  elaborate  investigation  that  we  would 
have  felt  qalled  upon  to  bestow  upon  it. 
.  .  .  So  mucli  has  been  said  and  written 
about  this  Act  of  the  Legislature  that  it 
has  become  familiar  to  everybody,  especially 
the  profession.  We  shall,  therefore,  omit  its 
insertion  here.  It  is  known  that  the  promi- 
nent objection  to  its  constitutionality  is, 
that  it  is  referred  to  the  voters  for  its  rati- 
fication before  it  becomes  a  law" 

If  those  were  the  terms  of  that  Act  wt. 
might  agree  with  the  holding  that  it  was 
unc(mstitutiona],  but  we  have  no  such  Act 
and  no  such  provision  in  the  pool  hall 
law.  The  pool  hall  law  is  referred  to  no  one 
to  determine  whether  it  shall  become  law, 
but  the  Legislature  enacted  its  provisionfr 
as  the  law  of  the  land,  and  it  remains  the 
law  whether  a  vote  is  ever  held  under  its 
provisions  or  not.  The  rights  and  privile^«'> 
given  by  this  law  remain  and  can  be  takon 
advantage  of  whenever  its  provisions  are 
complied  with.  If  it  is  claimed  the  Act 
being  passed  on  in  the  Swisher  case  was 
"not  referred  to  the  voters  for  ratification 
before  it  became  a  law,"  then  these  judges 
misconceived  its  provisions,  doubtless  by 
reason  of  the  fact  that  it  had  been  repealed, 
[464]  and  as  they  say,  iff  was  not  necessary 
to  give  to  it  elaborate  investigation.  But 
should  it  be  contended  that  the  court  in 
that  opinion  intended  to  hold  that  a  law 
which  left  it  optional  on  the  territory  to  be 
affected  whether  or  not  its  provisions  would 
be  taken  advantage  of,  was  a  reference  for 
ratification,  then  our  Supreme  Court  ba^ 
held  to  the  contrary  in  a  number  of  case* 
since  the  rendition  of  that  opinion.  In  the 
brief  filed  by  the  Attorney  General  in  that 
case  he  cited  cases  decided  by  the  courts  of 
Xew  York,  Pennsylvania,  Delaware  and 
Michigan.  It  is  enough  to  say  that  no  sucli 
rule  of  law  prevails  in  either  of  those  States 
at  this  time,  but  in  everv  instance  where  it 
had  been  held  that  a  local  option  law  was  a 
delegation  of  power  to  enact  a  law,  such 
holding  and  each  opinion  cited  has  l»ecn 
overruled  by  the  courts  of  the  States  named, 
and  it  is  now  the  rule  in  these  States,  a* 
well  as  all  other  States  in  this  Union,  that 
a  law  enacted  by  the  Legislature,  complete 
in  all  its  details,  simply  giving,  by  the  term* 
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of  the  law,  an  option  to  the  various  counties, 
or  the  people  of  the  designated  districts,  the 
privilege  of  determining  whether  or  not  they 
will  pass  themselves  under  the  provisions  of 
the  law,  is  not  a  delegation  of  legislative 
power  and  autliority,  and  is  violative  of  no 
provision  of  the  Constitution.  But  as  said 
in  the  Ex  p.  Francis  case,  72  Tex.  Crim. 
304,  hy  this  court,  if  the  construction  to  he 
given  the  Swisher  case  is  that  it  was  then 
held  it  was  a  delegation  of  legislative  power 
for  the  law  to  leave  it  optional  whether  or 
not  its  provisions  and  privileges  would  be 
taken  advantage  of,  we  would  not  follow  it, 
and  there  gave  our  reasons  for  so  holding, 
and  our  Supreme  Court,  in  all  the  opinions 
rendered  by  it  (prior  to  the  opinion  in  the 
£x  p.  Mitchell  case)  had  repudiated  such  a 
rule  of  construction. 

In  the  case  of  San  Antonio  v.  Jones,  28 
Tex.  19,  our  Supreme  Court  held  it  was  not 
a  delegation  of  legislative  autliority  and 
power  to  leave  it  optional  with  the  voters  of 
the  various  counties  to  decide  by  ballot 
whether  or  not  they  would  vote  a  bonus  un- 
der the  law  enacted  by  the  Legislature. 

In  Stanfield  v.  State,  83  Tex.  317,  18  S. 
W.  577,  our  Supreme  Court  held  it  was  not 
a  delegation  of  legislative  power  to  leave 
it  optional  with  the  counties  whether  or  not 
they  would  avail  themselves  of  the  provisions 
of  a  law,  and  in  the  law  also  to  provide  that 
if  after  having  passed  themselves  under  it,  if 
not  satisfied  with  the  workings  of  the  law, 
to  pass  themselves  from  under  its  provi- 
sions. 

In  Johnson  v.  Martin,  75  Tex.  33,  12  S. 
W.  321,  in  passing  on  a  statute  which  gave 
the  people  an  option,  the  court  held:  **The 
privilege  of  the  electors  of  the  district  to 
l)e  affected  by  a  law  to  say  whether  they  will 
accept  its  provisions,  the  law  giving  them 
the  right  to  accept  or  reject,  is  now  generally 
permitted,  and  regarded  as  constitutional, 
and  is  not  a  delegation  of  legislative  power." 
And  in  this  case  expressly,  by  the  opinion 
rendered,  show  they  will  not  follow  the 
Swisher  case,  citing  it. 

In  Werner  v.  Galveston,  72  Tex.  27,  7  S. 
W.  726,  12  S.  W.  159,  our  Supreme  Court 
was  passing  on  an  Act  of  the  Le^rislature 
which  submitted  to  a  vote  of  the  people  of 
the  various  cities  the  option  of  whether  or 
not  they  would  under  the  provisions  of  a 
law,  take  charge  of  their  public  schools,  and 
[465J  held  it  not  to  be  a  delegation  of  legis- 
lative power,  and  that  such  a  law  violated 
no  provision  of  the  Constitution. 

In  Orrick  v.  Ft.  Worth,  52  Tex.  Civ.  App. 
308,  114  S.  W.  681,  the  Court  of  Civil  Ap- 
peals, in  an  opinion  by  Chief  Ju«itice  Conner, 
held  that  an  Act  of  the  Le;;islature  which 
submitted  to  the  people  whether  or  not  they 
xould  accept  the  provisions  of  the  law  was 


not  a  delegation  of  legislative  authority  and 
power.  In  this  case  our  Supreme  Court  re- 
fused a  writ  of  error,  thus  affirming  the 
opinion  of  the  Court  of  Civil  Appeals. 

Many  other  cases  decided  by  our  Supreme, 
Court  so  holding  might  be  referred  to,  but 
we  will  not  further  do  so,  except  to  refer 
to  the  opinion  of  our  Oourt  of  Civil  Appeals 
in  the  case  of  Roper  v.  Lumpkins  (Tex.) 
163  S.  W.  110,  in  which  the  validity  of  the 
present  pool  hall  law  is  discussed  and  upheld, 
the  court  saying:  *'It  can  be  safely  said  that 
the  Act  in  no  respect  attempts  to  confer 
upon  the  electorate  the  law-making  pow^er 
of  the  Legislature.  Every  detail  of  the  Act 
is  complete,  and  the  people  may  in  no  re- 
spect add  to  or  take  from  its  provisions,  but 
are  merely  given  the  iright  to  vote  upon 
whether  the  law,  as  passed,  shall  be  put  in 
operation  in  the  subdivisions  named.  The 
Act,  in  6ur  opinion,  is  dissimilar  to  the  law 
construed  in  State  v.  Swisher,  17  Tex.  441, 
where  the  law  was  held  to  be  unconstitution- 
al, on  the  ground  that  it  left  to  the  voters 
the  determination  of  whether  or  not  licenses 
should  be  issued  to  liquor  dealers.  Justice 
Lipscomb,  in  writing  the  opinion,  said  the 
principal  objection  to  the  Act  was  that  it 
was  referred  to  the  voters  for  ratification 
before  it  became  a  law.  The  law  under  dis- 
cussion is  not  subject  to  that  objection,  since 
the  right  to  prohibit  the  business  is  complete 
by  the  Act  itself,  and  there  is  only  left  to 
the  determination  of  the  people  whether  they 
will  exercise  the  power  conferred.  The  vest- 
ing of  such  discretion  in  the  people  is  held 
not  to  be  a  delegation  of  the  law-making 
power." 

Thus  we  see  that  the  opinions  of  the  courts 
of  last  resort  of  every  State  in  the  Union 
(unless  it  be  that  of  Tennessee)  hold  that 
a  law  which  leaves  it  to  the  option  of  the 
people  of  the  counties,  as  does  our  pool  hall 
law,  to  determine  whether  or  not  they  will 
avail  themselves  of  its  provisions  is  not  a 
delegation  of  legislative  power  to  enact  a 
law  and  is  not  a  delegation  of  power  to  sus- 
pend a  general  law  of  the  State.  And  the 
decisions  of  our  own  Supreme  Court  are  in 
thorough  harmony  with  those  decisions  (at 
least  since  the  rendition  of  the  opinion  in  the 
Swisher  case)  until  the  opinion  was  rendered 
in  Ex  p.  Mitchell.  The  opinion  in  that  case 
is  not  only  against  the  great  weight  of 
authority,  but  is  against  the  rule  of  law 
as  announced  bv  all  the  eminent  text  writ- 
ers,  and  against  the  rule  of  law  as  announced 
by  the  courts  of  last  renort  in  every  State 
in  the  L^nion,  unless  it  be  the  Tennessee 
court,  and  as  we  have  sliown,  the  opinions 
of  that  court  are  in  conflict.  We  have  been 
told  that  Judges  Lipscomb,  Wheeler  and 
Hemphill  were  eminent  and  able  lawyer*?. 
This  we  concede,  but  it  is  apparent  by  their 
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pinion  they  were  not  passing  on  wliat  is 
termed  a  "local  option  statute"  like  our  pool 
hall  law,  but  if  they  had  been  they  were  no 
more  eminent  [466]  nor  able  men  than 
.Judges  Moore,  Roberts,  Coke,  Willie,  Stay- 
ton,  Henry,  Brown,  Gaines,  Williams  and  a 
number  of  other  of  our  judges  who  have 
passed  on  the  questions  involved,  and  held 
ihem  violative  of  no  provision  of  our  Con- 
stitution, and  that  such  laws  do  not  dele- 
gate legislative  authority  and  power. 

We  should  advert  occasionally  to  the  foun- 
dation of  our  government  and  the  principles 
underlying  it.  When  we  were  but  colonies 
of  England,  the  rule  was  that  the  king  or 
those  in  authority  were  sovereign,  and  in 
them  inhered  all  authority  and  power,  But 
when  our  forefathers  declared  their  inde- 
pendence and  won  their  freedom,  all  author- 
ity and  power  theretofore  invested  in  the 
king  passed  to  the  citizens  of  the  •colonies, 
and  they  became  and  still  are  the  sovereign 
power.  Each  of  the  then  thirteen  colonies, 
or  States,  was  independent  of  the  other, 
and  the  people  of  each  State  in  their  col- 
lective capacity  held  the  supreme  power. 
They  formed  a  union  to  protect  themselves, 
and  ceded  certain  powers  in  the  Federal  Con- 
stitution to  the  union  government.  All 
power  and  authority  not  ceded  was  reserved 
to  the'  States  and  the  citizens  thereof.  The 
Federal  Congress  can  only  pass  such  lawh 
AS  the  grant  of  power  to  the  Union  author- 
izes, but  a  Constitution  of  a  State  is  not  a 
delegation  of  authority  and  power.  Author- 
ity and  power  to  make  laws  inhered  in  the 
^States,  and  the  people  thereof.  A  legisla- 
tive body  is  the  representative  of  this  sov- 
<ereignty,  and  their  authority  and  power  is 
as  broad  and  as  comprehensive  as  was  that 
-of  the  king  in  olden  times,  except  in  r^;ard 
to  such  matters  as  were  ceded  to  the  Federal 
government,  and  except  such  limitations  as 
the  people  of  each  State  have  seen  proper  to 
place  upon  their  representatives  in  their 
State  Constitution.  If  the  people  have  placed 
no  inhibition  in  their  State  Constitution, 
then  the  Legislature  can  act,  and  it  is  sov- 
ereignty speaking  through  their  chosen  rep- 
resentatives. Courts  have  no  right  to  strike 
4own  laws  enaeted  by  the  Legislature,  no 
matter  how  unwise  they  may  deem  them, 
unless  an  inhibition  can  be  found  in  the 
Constitution.  We  find  no  provision  in  our 
Constitution  which  inhibits  the  Legislature 
from  passing  a  general  law  under  and  by 
virtue  of  which  the  people  of  the  various 
counties  may  avail  themselves  of  rights  and 
privileges  granted  by  the  law.  There  is  no 
such  inhibition  in  the  Constitution  of  this 
State,  and  we  can  not  agree,  by  strained 
•construction,  to  engraft  such  an  inhibition. 
We  entertain  great  respect  for  the  ability 
of  the  men  who  rendered  the  majority  opinion 


in  £x  parte  ^litchell,  as  well  as  the 
ability'  of  Judge  Davidson,  who  entered  a 
dissent  in  Ex  parte  Francis,  and  for  their 
legal  attainments,  but  when  we  ascertain 
that  their  view  of  the  law  on  any  question 
is  not  only  contrary  to  the  opinion  formed 
by  us  after  mature  thought  and  study,  but 
is  also  in  direct  conflict  with  the  opinions 
of  the  able  men  who  compose  the  courts  of 
last  resort  in  every  State  in  this  Union,  and 
in  direct  conflict  with  the  rule  of  law  as 
announced  by  such  eminent  law  text-book 
writers  as  Judge  Cooley,  in  his  work  on 
Constitutional  Limitations;  Mr.  Black,  in  his 
works  on  Interpretation  of  Laws  and  Intoxi- 
cating Liquors;  Mr.  Freund,  in  his  work  on 
Police  Power ;  Lewis*  Sutherland  on  Statutory 
Construction;  [467]  Joyce  on  Intoxicating 
Liquors,  and  other  eminent  men  we  might 
mention,  we  can  not  *follow  them  in  giving  a 
strained  construction  to  the  Constitution, 
and  must  declare  the  law  as  we  believe  it  to 
be,  and  as  it  is  held  to  be  not  only  by  all 
the  eminent  law  text  writers  of  this  day  and 
time,  but  by  all  the  courts  of  last  resort  in 
all  the  States  in  the  Union. 

The  Legislature  has  made  a  violation  of 
the  law  a  criminal  offense,  and  the  Consti- 
tution of  this  State  places  in  this  court,  and 
not  the  Supreme  Court,  the  supreme  and  final 
jurisdiction  in  all  criminal  cases.  It  is  to 
be  regretted  that  the  two  courts  of  final 
resort  have  arrived  at  different  conclusions 
as  to  the  validitv  of  this  law.  Had  the 
legislature  made  a  violation  of  this  law  a 
civil  case,  as  final  jurisdiction  in  oiyil  mat- 
ters was  given  to  our  Supreme  Court,  we 
would  bow  to  their  opinion,  but  the  Legisla- 
ture did  not  see  proper  to  do  this,  but  in- 
stead made  it  a  criminal  offense,  of  which 
this  court  has  final  and  exclusive  jurisdic- 
tion. It  was  formerly  held  by  our  Supreme 
Court  that  tliey  would  follow  the  opinion  of 
this  court  in  matters  of  criminal  law.  In 
Commissioners'  Ct.  v.  Beall,  98  Tex.  104, 
81  S.  W.  626,  our  Supreme  Court,  speaking 
through  Judge  Gaines,  held: 

"We  are  of  opinion  that  the  questions 
certified  belong  to  a  class  which  falls  with- 
in the  peculiar  jurisdiction  of  the  Court  of 
Criminal  Appeals  and  in  which  this  court 
should  follow  the  decisions  of  that  court. 
Every  law  must  have  its  sanction ;  that  is  to 
say,  its  means  of  enforcement.  Without  such 
it  can  hardly  be  deemed  a  law.  2  Bouv.  Law 
Diet.  Hawle's  ed.  p.  145.  The  author  cited 
says :  '  Sanctions  are  of  two  kinds,  those  which 
redress  civil  injuries,  called  civil  sanctions. 
and  those  which  punish  crimes,  called  penal 
sanctions.'  Id.  953.  The  local  option  laws  of 
this  State  depend  wholly  for  their  enforcement 
upon  the  infliction  of  the  penalties  prescribed 
by  the  statute  through  the  procedure  provided 
for  that  purpose  by  our  Code  of  Criminal  Pro- 
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<:edure.  The  prosecutions  theretmder  mnst 
be  instituted  and  tried  in  the  courts  having 
criminal  jurisdiction.  Therefore  we  are  of 
opinion  that  our  local  option  statutes  are 
strictly  and  essentially  criminal  laws,  and  as 
such  prinaiily  subject  to.  the  decisions  of 
the  criminal  courts  as  to  their' iralidity  and* 
construction.  Appeals  lie  in  criminal  cases 
to  the  Court  of  Criminal  Appeals  as  the 
court  of  last  resort.  Their  decisions  are  final 
upon  the  questions  determined  by  them,  and 
settle  the  law  in  purely  criminal  matters  at 
least  as  to  all  inferior  courts  over  which 
they  exercise  appellate  jurisdiction.  In  like 
manner,  the  decision  of  the  Supreme  Court 
is  final  and  authoritative  over  questions  not 
involving  the  criminal  laws.  Such  is  the 
constitutional  prerogative  of  the  two  courts. 
Neither  is  in  any  manner  subordinate  to  the 
other. 

"Yet  there  are  criminal  cases  which  may 
incidentally  involve  a  question  of  civil  law, 
and  civil  cases  in  Which  in  M\e  manner 
points  of  criminal  law  call  for  solution.  For 
example,  in  a  prosecution  for  theft,  a  ques- 
tion of  the  title  to  property  may  be  raised; 
flo  in  a  suit  to  recover  damages  for  false 
imprisonment,  a  question  may  arise  as  to 
the  right  [468]  to  make  an  arrest  under  the 
provisions  of  our  Code  of  Criminal  Procedure, 
Avhich  is  a  question  of  criminal  law. 

"Such  being  the  jurisdiction  of  the  two 
courts  of  last  resort,  and  since  under  the 
rule  of  the  common  law  the  decisions  of  such 
courts  are  authoritative  and  controlling  upon 
other  courts,  it  occurs  to  us  that  when  the 
amended  judiciary  article  of  our  Constitu- 
tion was  framed  and  adopted — separating, 
as  it  does,  the  jurisdiction  of  the  two  courts 
of  final  resort  by  giving  to  the  one  jurisdic- 
tion of  criminal  cases  only  and  to  the  other 
civil  jurisdiction  alone — it  was  not  contem- 
plated that  there  would  result  a  conflict  of 
decision  in  the  two  courts  which  there  was 
no  provision  for  reconciling.  On  the  con- 
trary, we  are  of  opinion  that  it  was  con- 
sidered, that,  upon  questions  of*  criminal 
law  which  might  arise  in  the  Supreme  Court, 
that  court  would  bow  to  the  decisions  of  the 
Court  of  Criminal  Appeals,  and  that,  upon 
those  of  civil  law,  the  latter  would  accept 
the  rulings  of  the  Supreme  Court.  We  think 
we  may  safely  say  that  it  has  been  the  rule 
of  this  court,  ever  since  the  adoption  of  that 
amendment,  to  follow  the  construction  placed 
upon  the  statutes  embraced  in  our  Penal 
CodeVnd  Code  of  Criminal  Procedure  by  the 
Court  of  Criminal  Appeals.  The  rule  was 
followed  in  the  case  of  Green  v.  Southard, 
94  Tex.  470.  In  the  opinion  in  that  case  we 
said:  'This  being  the  construction  placed 
upon  a  criminal  statute  by  the  court  of  last 
resort  in  criminal  cases,  the  rule  is  binding 
authority  upon  us  and  disposes  of  the  ques- 
Ann.  Cas.  1918E. — 55. 


tion  so  far  «b  it  is  affeciM  Vf  tlie  irregular- 
ity of  the  license:'^' 

As  long  as  both  courts  followed  that  rule 
of;  law  there  could  be  no  conflict.  But  our 
Supreme  Court  seems  to  have  departed  from 
that  rule  in  a  case  wherein  they  were  au- 
thorized to  issue  an  injunction  in '  fcid-  of 
the  enforcement  of  the  law  by  the  criminal 
cburts,  and  it  is  a  matter  about  which  we 
have  no  right  to  and  do  not  complain.  We 
merely  call  attention  to  it  so  that  the  Legis- 
Itrture  may  take  notice  of  the  matter  and 
provide  ways  and  means  by  which  such 
conflicts  may  in  future  be  avoided  by  provid- 
ing for  a  tribunal  whose  adjudication  will 
be  final. 

But,  this  being  a  criminal  case,  we  feel 
that  the  Constitution  has  placed  upon  us 
the  imperative  duty  to  declare  the  law  as 
we  believe  it  to  be.  As  said  by  Judge  David- 
son in  Ex  p.  Combes,  38  Tex.  Crim.  648,  44 
S.  W.  854:  "It  is  to  be  regretted  that 
courts  of  last  resort,  whose  adjudications 
are  final  in  matters  coming  before  them, 
should  disagree  as  to  what  the  law  is,  or 
should  be,  in  the  same  character  of  cases,  or 
upon  the  same  legal  propositions.  Were  this 
a  matter  of  personal  discretion  instead  of 
one  of  high  public  duty,  we  might  perhaps 
be  justified  in  yielding  our  views,  but  under 
our  Constitution,  this  court  was  created  with 
final  appellate  jurisdiction  in  all  criminal 
appeals,  hence  we  can  not,  if  we  felt  inclined 
to  do  so,  shirk  the  responsibility  imposed 
by  the  Constitution  and  laws  of  this  State." 
When  the  matter  comes  before  our  Supreme 
Court  again,  if  it  does,  we  think  that,  taking 
into  consideration  the  far-reaching  effect 
of  the  decision,  the  court  will  give  it  most 
careful  and  mature  thought,  and  [469]  if  so, 
we  are  inclined  to  believe  and  hope  it  will 
not  adhere  to  its  decision  when  it  is  ascer' 
tained  that  it  is  not  only  against  the  great 
weight  of  authority,  but  the  practical  un- 
animous opinion  of  the  great  jurists  who 
occupy  positions  on  the  courts  of  final  re- 
sort in  all  the  States  in  this  Union.  If  the 
opinion  rendered  by  them  in  Ex  parte  Mit- 
chell is  to  be  adhered  to  by  that  court,  then 
many  of  the  laws  on  our  statute  books  must 
fall.  Our  statutes  authorize  the  citizens  of 
towns  and  villages  to  vote  on  whether  or  not 
they  will  accept  the  provisions  of  the  munic- 
ipal corporation  Act,  and  if  a  majority  vote 
to  place  themselves  thereunder,  then  all  the 
provisions  of  the  law  apply;  it  authorizes 
a  town  or  village,  when  having  a  sufiicient 
population,  to  vote  on  whether  or  not  they 
will  j^ccept  the  provisions  of  the  statute  re- 
lating to  cities.  Our  statute  authorizes  a 
town;  incorporated  under  the  general  incor- 
poration Act,  to  vote  on  whether  or  not 
they  will  accept  the  provisions  of  law  pro- 
viding  for   a    commission    form    of   govern- 


866 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


ment.  Our  incorporation  laws  leave  it  op- 
tional with  the  citizens  to  decide  whether 
they  will  accept  the  provisions  of  the  law, 
and  incorporate.  If  they  do,  then  they  are 
bound  by  the  law.  Many  instances  could 
be  cited  of  ''option  statutes/'  and  under  some 
of  them  great  property  rights  have  been 
acquired,  bonds,  etc.,  have  been  issued  by 
municipalities,  and  if  the  Legislature  can 
not  pass  a  statute  and  leave  it  optional 
whether  or  not  those  to  be  affected  by  it 
will  accept  it  provisions,  then  all  of  our 
option  statutes  must  be  declared  invalid,  and 
great  injury  will  be  done.  So  great  an  in- 
jury should  not  be  brought  about  by  a  court 
decision,  when  nearly,  all  of  the  eminent 
jurists  of  this  day  and  time  entertain  and 
express  and  hold  that  an  option  statute  is 
valid.  It  is  a  rule,  not  only  in  this  court 
and  the  Supreme  Court,  but  one  announced 
by  all  law  writers,  that  if  there  is  doubt  as 
to  the  constitutionality  of  the  law,  the  doubt 
must  be  solved  in  favor  of  its  validity.  It 
is  only  where  the  law  is  manifestly  in  vio- 
lation of  some  provision  of  the  Constitution 
that  a  court  is  authorized  to  declare  it  void. 
(Lytle  V.  Halff,  75  Tex.  128,  12  S.  W.  610; 
State  V.  McAlister,  88  Tex.  287,  31  S.  W.  187, 
28  L.R.A.  523,  and  cases  cited;  Cooley's 
Const.  Lim.  p,  216.)  We  sincerely  feel  and 
believe  that  when  our  Supreme  Court  reads 
the  opinions  of  the  various  courts  of  final 
resort  in  all  other  States  in  this  Union,  and 
the  views  expressed  by  the  eminent  text 
writers  of  to-day,  they  will  have  raised  in 
their  minds  a  serious  doubt  of  the  correct- 
ness of  the  view  expressed  by  them  in  Ex 
parte  Mitchell,  if  in  fact  the  court  is  not 
convinced  it  was  in  error.  If  the  able 
opinions  cited  in  this  opinion  do  raise  a 
doubt  in  their  minds,  we  feel  sure  they  will 
not  hesitate  to  so  declare  when  an  occasion 
arises  for  them  to  do  so.  At  least,  enter- 
taining the  views  we  do,  our  duty  is  plain, 
and  we  uphold  the  validity  of  the  pool  hall 
law.  It  neither  delegates  the  power  to  enact 
a  law,  nor  the  authority  to  suspend  a  law. 
It  is  an  Act  complete  in  and  of  itself;  and 
whatever  results  flow  from  taking  advantage 
of  its  provisions,  the  law  decrees,  and  it 
alone,  and  we  adhere  to  the  opinion  in  Ex 
p.  Francis,  72  Tex.  Grim.  304,  165  S.  W. 
147. 

The   relator  is  remanded. 

Relator  remanded  to  custody. 

[470]  Davidson,  J.  (dissenting)  .-^It  \a  not 
my  purpose  to  review  the  opinions  and  exten- 
sive quotations  therefrom  found  in  the  ma- 
jority opinion.  These  cases  are,  in  the  main, 
from  other  States,  and  relate  largely  to 
legislative  authority  over  municipal  corpora- 
tions, and  the  extent  of  such  authority  or 
policies  in  those  States  in  regard  also  to  the 


liquor  traffic  as  developed  under  their  con* 
stitutions  and  jurisprudence.  For  instance, 
take  Ex  p.  Beck,  162  Cal.  701,  124  Pac.  543, 
so  extensively  quoted  from  and  relied  on  by 
majority  opinion.  Beck  was  charged  with 
conducting  a  retail  liquor  saloon  in  the 
town  of  Paso  Robles,  'Vhere  alcoholic  liq- 
uors were  not  permitted  to  be  sold,  it  be- 
ing an  incorpcMrated  city  and  'no  license  ter- 
ritory,' he  not  being  a  licensed  pharmacist.'* 
Quoting  from  that  opinion,  the  court  thus 
states  the  case:  "The  question  presented 
by  this  proceeding  is  the  constitutionality 
of  an  Act  of  the  Legislature  generally  known 
as  the  Tiocal  Option  Act,'  approved   April 

4,  1911  (SUts.  1911,  p.  599),  with  reference 
specially  to  cities  and  towns  organized  and 
existing  under  the  Municipal  Corporation 
Act,  of  which  the  City  of  Paso  Robles  is 
one."  Thus  it  will  be  seen  that  the  liquor 
question  and  municipal  authority  are  con- 
centrated in  that  case.  The  Beck  case  is 
erroneously  relied  on  to  sustain  the  proposi- 
tion that  in  Texas  a  city  may  set  aside  a 
general  State  law.  In  our  Constitution  (art 
16,  sec.  20)  the  people  expressly  reserved  to 
themselves  the  power  by  "local  option"  to 
control  the  liquor  question  whether  it  be 
in  a  county,  city  or  town,  so  that  no  question 
of  delegation  of  power  could  possibly  arise. 
In  express  terms  therein  the  inherent  power 
of  the  people  withheld  and  retained  thi» 
power  in  themselves,  and  article  11,  section 

5,  with  reference  to  cities  and  towns,  ex- 
pressly provides,  "that  no  charter  or  any 
ordinance  passed  under  said  charter  shall  con- 
tain any  provision  inconsistent  with  the  Con- 
stitution of  tlie  State  or  of  the  general  laws- 
enacted  by  the  Legislature  of  this  State.*'' 
The  total  inapplicability  of  the  Beck  case 
to  the  question  in  this  case  is  plainly  ap- 
parent therefor  in  view  of  these  provisions 
of  our  Constitution.  I  do  not  purpose  to 
discuss  those  cases  further.  Those  decisions 
are  of  but  little  weight  and  less  value  in 
Texas  in  view  of  the  fact  that  all  these  mat- 
ters are  controlled  by  the  provisions  of  the 
Texas  Constitution.  The  Constitution  must 
of  necessity  be  of  controlling  authority 
where  it  speaks.  So  far  as  this  case  is  con- 
cerned, some  of  these  provisions  are  opera- 
tive only  through  local  option  elections  such 
as  stock  laws,  some  bond  and  tax  matters, 
and  others  which  pertain  to  charters  of  cities^ 
and  towns  as  is  evidenced  by  an  inspection 
of  article  11,  section  5,  of  the  Texas  Consti- 
tution. This  last  section  provides  thart  in- 
habitants of  each  municipal  corporation  may 
do  certain  things  by  local  option  methods, 
but  these  are  expressly  controlled  by  a  provi- 
sion in  the  same  section  of  the  Constitution,, 
which  declares  that  "No  charter  or  any  ordi- 
nance passed  under  such  charter  shall  con- 
tain any  provision  inconsistent  with  the  Con- 
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stitution  of  the  State  or  of  the  general  law8 
enacted   by   the   Legislature   of   the   State," 
etc.     These  peremptorily  and  [471]   conclu- 
sively  dispose  of  all  the  cases  cited  or  quot- 
ed by  the  majority  holding  that  the  referen- 
dum election  can  otherwise  impinge  or  set 
aside  or  be  in  conflict  with  a  general  State 
law  in  TexaSf  even  if  it  be  conceded  that  the 
cases  cHed  by  the  prevailing  opinion  so  hold. 
The  Constitution  also  provides  for  referendum 
elections  to  remove  county  seats  from  one 
point  to  another  point  in  the  same  county. 
Article    9,    section    2,    State    Constituticm. 
There  may  be  other  instances  set  up  in  the 
Constitution  where  local  option  elections  are 
authorized.     The  most  notable  are  those  in 
regard  to  the  liquor  traflSc,  bond  issues  and 
tax  matters  as  specified,  as  well  as  stock 
running  at  large.    These  are  upheld  with  us 
because  specially  authorized  and  demanded  by 
the  Constitution.    C^es  from  other  States  are 
unnecessary  and  valueless  under  such  circum- 
stances, and,  therefore,  uselessly  cited.    Such 
quotations  do  not  add  strength  to  the  ma- 
jority opinion  and  are  of  no  value  except  as 
to    space   and   quantity.     Our    Constitution 
speaks  for  itself  and  voices  the  will  and  power 
of  our  people  to  be  as  expressed  by  them  in 
their  organic  law.    Decisiims  of  other  States 
can  not  add  to  nor  detract  from  the  provi- 
Hions  of  the  Constitution  of  Texas.    Our  own 
courts  are  not  empowered  to  so  decide.    We, 
therefore,   have    two   broad   and   distinctive 
classes  of  legislation ;  one  is  general,  and  may 
be  denominated  State  laws;  the  other,  local 
or  local  option  laws.    The  general  laws  apply 
as  a  rule  to  the  State  at  large,  while  the 
other  applies  to  local  or  derivative  creations 
of  the  State.     Local  option  laws  are  excep- 
tions and   supersede   laws   in   conflict   with 
them  when  voted  into  operation  within  the 
given  or  authorized  community.    Where  au- 
thorized by  t<he  Constitution,  these  local  op- 
tion laws  suspend,  annul  or  abrogate  for  the 
time  being  the  general   laws  of  the  State, 
where  the  general  law  is  in  conflict  with  the 
local. option  law,  except  as  provided  in  article 
11,  section  5,  supra.    This  is  fixed  definitely 
bv  the  Constitution  itself  and  all  the  decisions 
of  Texas  so  hold,  so  far  as  I  am  aware.  If  the 
constitutionally  authorized  local  option  law 
p^oes  into  effect,  as  provided,  it  suspends  and 
supersedes  all  laws  in  conflict  with  it  during 
its  existence.     This  local  option  law  has  the 
same  effect  as  the  Constitution  itself,  in  that 
territory,  because  the  people  so  ordained  in 
the  organic  law,  and  it  is,  therefore,  placed  be- 
yond legislative  power  to  control,  suspend  or 
annul,  or  to  add  to  or  detract  from  such  local 
option  law  alter  once  voted  into  existence  in 
the  given  territory.    Lewis  v.  State,  68  Tex. 
Crim.  351,  21  Ann.  Cas.  666,  127  S.  W.  808; 
Dawson  v.  State,  25  Tex.  App.  670,  8  S.  W. 
820;   Robinson  v.  State,  26  Tex.  App.  82,  0 


S.  W.  61;  Ex  p.  Cox,  28  Tex.  App.  537,  13 
S.  W.  862;  Ex  p.  Bains,  39  Tex.  Crim.  62,  45 
S.  W.  24;  Aaron  v.  State,  34  Tex.  Crim.  103, 
29  S.  W.  267;  Adams  v.  Kelley,  17  Tex.  Civ. 
App.  479,  44  8.  W.  529;  Robertson  v.  State, 
6  Tex.  App.  156;  Ex  p.  Lynn,  19  Tex.  App. 
293.  Wherever  the  provisions  of  such  local 
option  law  have  been  adopted,  including  spe- 
cially the  punishment,  it  will  remain  in- 
violable as  adopted  imtil  the  same  vote  which 
adopted  it  shall  reject  it  and  accept  by 
another  vote  the  new  provisions  of  the  Act  or 
abolish  it.  These  constitutional  provisions 
ordained  the  only  authority  to  suspend  or 
vacate  the  operation  of  general  or  State  laws. 
[472]  There  is  no  authority  in  Texas  to 
otherwise  suspend  general  laws  except  by  the 
Legislature  itself.  Article  1,  section  28,  Con- 
stituticm,  which  reads  as  follows:  ''No  power 
of  suspending  laws  in  this  State  shall  be 
exercised  except  by  the  Legislature.''  In  all 
prior  constitutions  until  1874  this  section 
was  in  the  following  language:  ''No  power 
of  suspending  laws  in  this  State  shall  be 
exercised  except  by  the  Legislature  or  itn 
authoritv."  In  1874  this  section  was  by  a 
vote  of  the  people  amended  so  as  to  expressly 
prohibit  the  Legislature  from  granting  any 
authority  to  any  person  or  body  of  men  to 
suspend  laws.  It  became,  therefore,  abso- 
lutely necessary  in  order  to  avoid  this  sec- 
tion and  its  commanding  influence  that  the 
Constitution  itself  should  specifically  provide 
otherwise  with  reference  to  local  option  laws. 
The  reason  and  the  facts  incident  to  and 
which  brought  about  this  amendment  are 
as  historical  as  are  those  which  Texas  history 
manifests  of  the  strenuous  times  immediately 
following  the  Civil  War  and  reconstruction 
days.  By  the  decision  of  the  majority  of  this 
court  in  the  instant  case  that  amendment  is 
practically  disregarded,  if  not  destroyed,  and 
legislative  authority  to  others  to  suspend 
State  laws  by  constructions  is  upheld  in  the 
face  of  these  plain  provisions  of  the  organic 
law.  It  tooki  these  provisions  in  regard  to 
local  option  matters  to  authorize  the  exis- 
tence of  such  local  option  laws.  They  had  no 
place  and  could  have  none  in  Texas  without 
this  express  authority  by  the  ordained  or> 
ganic  law.  To  emphasize  the  force  and  effect 
of  the  above  mentioned  amended  section  and 
to  eliminate  all  rules  of  interpretation  and 
construction  by  courts  or  other  departments 
of  the  government,  "the  inherent  power  of  the 
people'*  ordained  in  section  29  of  the  same 
Bill  of  Rights  that  "to  guard  against  trans- 
gressions of  the  high  power  herein  delegated 
we  declare  that  everything  in  this  Bill  of 
Rights  is  excepted  out  of  the  general  powers 
of  government,  and  shall  forever  remain  in- 
violate, and  all  laws  contrary  thereto,  or  to 
the  following  provisions,  shall  be  void."  The 
local  option  phases  of  the  Constitution  may 
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he  regarded  as  a  withdrawal  by  the  people 
of  the  force  and  effect  of  section  28,  article  1, 
-above  quoted,  in  so  far  as  it  applies  to  such 
laws.    Under  those  local  option  laws  the  peo- 
ple reserved  to  themselves  the  right  to  sus- 
pend by  their  own  vote  the  force  and  effect 
of  general  laws  when  in  conflict  w^ith  their 
favorable  vote  in  regard  to  such  local  option 
laws.    Language  could  not  be  clearer  or  more 
■easily  understood  than  that  contained  in  the 
section  quoted.     These  matters  can  not  be 
evaded  and   set  at  naught  by  casuistry  or 
coined  rules  of  interpretation  or  construction. 
Section  29  of  the  Constitution  above  quoted 
absolutely  interdicts  all  rules  of  oonstructi(»i 
or  interpretation  which  interferes  with  these 
comcnands  of  the  Constitution.     Technicali- 
ties cannot  overthrow  the  Constitution,  not 
even  at  the  hands  of  courts.    The  Legislature 
can    not    delegate    its    delegated    authority. 
Whatever  of  delegated  authority  is  expressed 
in  the  Constitution  must  of  necessity  remain 
as  specified.    Such  delegation  is  incapable  of 
being   redelegated.     The  authority  provided 
in  the  Constitution  for  local  option  laws  and 
their  requirements  at  the  hands  of  the  Legis- 
lature to  provide  suitable  rules  and  proce- 
dure [473]  to  enforce  these  local  option  laws 
is  not  a  delegation  of  power  to  that  body. 
It  emphasizes  the  fact  that  power  cannot  be 
redelegated  by  the  Legislature,  and  that  such 
power  was  not  delegated  to  the  legislative 
l)ody,  but   reserved  by  the  people   in  them- 
selves.    It  is  a  command  to  the  Legislature 
«    to  do  these  things,  the  people  reserving  to 
themselves  expressly  and  exclusively  the  right 
to  place  such  laws  into  operation  and  express- 
ly excludes  that  power  from  the  Legislature. 
It  is,  therefore,  not  a  delegation  to  but  a 
reservation  of  power  from  and  a  limitation 
upon    the   Legislature.     The   Legislature   is 
required  to  pass  these  laws  subject  only  to 
the  approval  of  the  vote  of  the  designated 
divisions  or  subdivisions  of  the  State.    What- 
<?ver  of  delegation  to  the  Legislature  is  grant- 
ed  is  to  be  found  in  the  Constitution   and 
limited,  and  goes  to  the  extent  of  requiring 
the  Legislature  to  pass  laws  to  enable  voters 
to  put  such  laws  into  operation.     This  au- 
thorizes only  the  people  to  vitalize  such  local 
■  option    laws.     The    power   is   not   only   not 
<p*anted  to  the  Legislature  but  is  expressly 
withheld.    In  other  words,  it  is  a  reservation 
by  the  people  to  themselves  of  the  power  to 
vitalize  such  laws.    It  is  not  a  delegation  of 
authority  to  the  Legislature  to  do  so.    It  is 
an  interdiction  of  power.     It  would  follow, 
then,  as  a  matter  of  course,  that  any  refer- 
endum  not   authorized   by    the   Constitution 
would  be  void,  if  these  provisions  of  the  Con- 
stitution are   to   be   observed.     It   does   not 
belong  to  any  or  all  departments  of  govern- 
ment to  say  that  any  constitutional  provi- 
sion shall  or  can  be  disobeyed,  ignored  or  de- 


stroyed. Our  people  ordaining  the  Constitii- 
tion  saw  proper  to  write  as  they  did  write, 
and  this  is  binding  completely  on  our  people 
and  all  the  departments  of  goverunent  ontil 
the  Constitution  has  been  changed  by  the 
inherent  power  of  the  people  by  amendment 
as  provided  in  article  17  of  the  Constitution. 
The  people  may  change  a  Constitution 
or  make  a  new  one,  but  no  other  authority 
can  do  so.  The  Constitution  in  a  sense  is 
itself  a  referendum  organic  law  and  can  sot 
ba  changed  or  modified  except  by  a  direct  rote 
of  the  people  and  of  the  vote  of  the  entire 
people  of  Texas.  Same  authority.  This  is 
the  scope  of  the  referendiun  so  far  as  it 
applies  to  the  Constitution,  or  any  changes  to 
be  had  in  it.  No  subdivision  of  Texas  can 
amend  the  Constitution  but  it  takes  a  vote 
of  the  entire  State  to  do  so.  A  general  law, 
therefore,  is  not  and  can  not  be  the  subject 
of  a  referendum.  Nor  can  any  law  be  in 
Texas  except  where  specially  authorized  by 
the  provisions  of  the  Constitution. 

Again,  I  may  repeat,  there  is  to  be  ob- 
served a  wide  difference  between  general  lawb 
and  local  option  laws.    The  general  law  can 
only  be  passed  and  vitalized  by  the  legislative 
body.    The  local  option  law  can  only  be  vital- 
ized by  a  vote  of  the  people  of  the  designated 
territory.     The    initiative    and    referendum 
are  not  in  vogue  in  Texas  as  to  general  laws, 
nor  can  be  unless  the  Constitution  be  amended 
as  to  so  authorize.    The  pool  hall  Act  is,  in  a 
sense,  a  general  law,  and  is  so  held  to  bt 
by  Judge  Harper.     It  is  also  a  referendum 
Act  and  can  operate  under  referendum  elec- 
tions.   In    fact,    that    it    is    a   general  law 
forms  the  basis  of  this  opinion  and  conclu- 
sion.    It  is  not  a  local  option  law,  and,  in- 
deed,  [474]   can  not  be  legally,  as  there  is 
no  constitutional  warrant  for  its  enactment 
as  such  a  measure.    Inasmuch  as  local  option 
laws   are   provided   by   the    Constitution,  it 
follows  that,  if  put  into  operation,  they  suc- 
ceed all  laws  in  conflict  therewith.    All  the 
authorities    in    Texas    so    hold.      This   bein? 
true,  when  voted  into  operation  they  suspend 
and   annul    all    laws    in   conflict   witii  their 
provisions  until  the  local  option  Uw  is  re- 
pealed or  set  aside  at  a  subsequent  election 
by  a  vote  of  the  same  people  in  the  same  terri- 
tory who  first  placed  it  into  operation.    It 
is  sacred  from-  legislative  repeal  and  invasion. 
Cases  already  cited  settle  this  question.    // 
suoh  OAt^thfyrity  is  not  found  in  the  (7oiw<»'<** 
tion   to   enaot   local   option   Um»,   it  irotfW 
seem  to  follow  that  if  they  are  constitui^fi^^ 
as  asserted  hy  the  majority ,  then  such  !*«« 
itmdd  become  am^endm^ewts  to  the  State  Ca»- 
stituiion  operative  only  in  a  given  or  particw 
lor  locality  by  the  vote  of  such  locality,  and 
would,  therefore,  be  binding  as  an  amendment 
to  the   Constitution,  in  such  territory,  but 
only  in  such  territory     It  would  not  operate 
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elsewhere  and  could  not.  There  would  be  as 
many  amendments,  therefore^  as  the  number 
of  localities  so  voting,  and  each  subject  to 
abolition  at  the  pleasure  of  each  locality  as 
the  popular  fancy .  dictates.  Wherever  tlie 
people  have  reserved  the  power  to  themselves 
to  put  into  operation  a  law,  whether  it  be  the 
Constitution  itself  or  some  law  provided  for 
ill  the  Constitution,  it  becomes  as  binding  as 
the  provisions  of  the  Constitution  itself,  and 
having  been  passed  as  provided,  it  is  safe  from 
interference  from  any  source  except  by  a  vote 
of  the  people.  This  would,  therefore,  clearly 
violate  article  17  of  the  Constitution  by  the 
terms  of  which  alone  the  Constitution  can  be 
amended,  and  this  expressly  so  only  by  a  vote 
of  the  entire  Btate»  The  Constitution  can  not 
be  amended  by  a  vote  of  the  justice  precincts, 
counties,  cities  or  towns,  nor  can  these  sub- 
divisions amend,  change  or  alter  the  law  un- 
less the  Constitution  expressly  so  authorizes. 
JEx  p.  Elliott,  44  Tex.  Crim.  675,  72  S.  W. 
837;  Ex  p.  Pollard,  51  Tex.  Crim.  488,  103 
S.  W.  878;  Ex  p.  Fields  (Tex.)  86  S.  W. 
1022;  Harris'  Ann.  Const,  p.  56  et  seq.  for 
collation  of  cases.  Some  of  the  other  cases 
have  already  been  cited. 

If  the  pool  hall  law  is  constitutional, 
there  must  be  specific  power  somewhere  to  be 
found  which  authorizes  its  creation  and  ex- 
istence, and  this  must  be  found  in  the  Con- 
stitution itself.  If  that  power  be  foifnd  in 
the  Constitution,  then  a  favorable  action  upon 
the  law  by  a  vote  of  the  people  would  be 
valid  and  necessarily  would  suspend  all  con- 
flicting laws.  If  no  such  authority  be  found 
specially,  then  it  must  be  relegated  to  the 
general  power  of  the  Legislature.  If  that 
body  can  so  enact  constitutionally  such  laws, 
these  laws  would  necessarily  suspend  all  other 
State  laws  inconsistent  therewith  without  re- 
sort to  referendum  elections.  It  would  also 
necessarily  follow  that  these  laws  would  be 
as  binding  as  the  Constitution  itself,  and 
irrepealable  except  by  another  vote  in  the 
same  territory  where  enacted  or  vitalized. 
In  each  of  such  instances  in  such  included 
territory  there  would  be  a  different  Constitu- 
tion operative  from  that  in  all  other  pre- 
cincts and  portions  of  the  State  not  so  affected 
— ^not  by  the  provisions  of  the  Constitution 
itself  [475]  but  by  a  general  law  of  the 
Legislature.  Such  a  proposition  would  be 
a  legal  anomaly,  to  say  the  least  of  it,  and 
carries  with  it  its  own  refutation.  Harris* 
Ann.  Const,  pp.  209  to  212.  In  McDonald  v. 
Denton  (Tex.)  132  S.  W.  823,  it  was  held 
that  the  Legislature  alone  has  power  to  sus- 
pend the  operation  of  general  laws,  and  in 
exercising  tiiis  power  must  make  its  suspen- 
sion general  but  can  not  suspend  general  laws 
for  individual  ca^es  or  for  particular  locali- 
ties, nor  delegate  such  authority  to  local  divi- 
sions to  suspend  such  laws.     Carefully  re- 


viewing this  subject  a  great  writer  thus  wrote 
and  clearly  states  the  rule:  "If,  however,  no 
special  authoris^ation  to  submit  a  subject  to 
the  citizens  is  contained  in  the  Constitution,, 
tlie  Legislature  of  the  State  is  without  power 
to  call  for  a  referendum  on  general  State  laws. 
To  the  Legislature  the  people  delegated  the 
law-making  power,  and  it  is  not  competent 
for  it  to  redelegate  ita  authority  to  any  other 
body,  nor  even  to  pass  it  back  to  the  people 
themselves.  This  is  a  well  settled  principle 
in  American  public  law."  If  the  pool  hall 
law  be  a  law  at  all,  it  is  of  a  general  nature 
to  be  made  applicable  to  different  localities 
by  a  vote  of  the  people  in  those  localities.  In 
fact,  its  operation  would  seem  to  be  an. amend- 
ment to  the  Constitution  applicable  only  to 
a  given  territory  where  the  people  so  vote  and 
this  in  the  face  of  article  17  of  the  Constitu- 
tion, as  well  as  article  1,  sections  ^8  and  21). 

Again,  it  has  been  said,  ''As  to  the  constitu- 
tionality or  unconstitutionality  of  law-making 
by  popular  vote  in  and  for  States,  excepting 
laws  for  counties,  cities  and  local  dis- 
tricts, there  is  to-day  little  difference  of  opin- 
ion. The  general  principle  that  a  body  acting 
under  delegated  authority  cannot  redelegate 
its  authority  to  some  other  person  or  body,  is 
a  well  settled  point  in  American  law.  Dela- 
gata  potesta^  non  potest  delegari  is  a  rule, 
the  virtue  of  which  no  one  disputes."  Mr. 
Cooley  says:  "Where  the  sovereign  power  of 
the  State  has  located  the  authority,  there  it 
must  remain,  and  by  constitutional  agency 
alone  the  law  must  be  made  until  the  Con- 
stitution itself  is  changed.  The  power  to 
whose  judgment)  wisdom  and  patriotism  this 
high  prerogative  has  been  entrusted  can  not 
redeem  itself  of  the  responsibility  by  choosing 
other  agencies,  nor  can  it  substitute  the  judg- 
ment, wisdom  and  patriotisni  of '  any  other 
body  for  those  to  whom  alone  the  people  have 
seen  fit  to  confide  this  sovereign  trust."  Con- 
stitutional Limitations,  p.  137.  "No  power 
goes  out  of  the  State  except  by  delegation. 
All  power  belongs  to  the  State,  as  much  after 
delegation  as  before,  and  that  delegated  power 
must  necessarily  be  used  for  the  State  by  her 
substitutes  and  agents."  Delegating  sover- 
eignty would  be  as  manifest  a  solecism  as 
delegating  ownership  to  an  agent,  so  in  the 
latter  case  the  agent  becomes  owner,  as  in  the 
former  the  representation  becomes  sovereign, 
both  cases  being  alienations  or  abdications  un- 
known to  legal  or  constitutional  history. 
Delegation  of  sovereignty  to  a  creature  is  an 
absurdity,  only  equalled  by  the  absurdity  of 
the  transfer  of  allegiance.  If  sovereignty  is 
transferable  to  the  Legislature,  the  alleofiajicH? 
of  the  citizenship  is  equally  transferable  to 
the  same  body. 

The  basis  of  Judge  Harper's  opinion  is  that 
this  has  been  changed  [476]  by  recent  deci- 
sions and  to  sustain  himself  quotes  exten- 
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Bively  from  the  decisions  of  appellate  courts 
of  other  States.  I  believe  that  the  opinicm 
in  the  instant  case,  as  well  as  the  majority 
opinion  in  £x  parte  Francis,  is  in  conflict 
with  the  State  Constitution  and  the  entire 
jurisprudence  of  Texas.  I  do  not  think,  how- 
ever, the  authorities  cited  by  Judge  Harper 
sustain  his  statement  that  the  recent  deci- 
sions go  to  the  extent  of  holding  that  legis- 
lative authority  can  supersede  constitutional 
provisions,  nor  do  I  believe  these  decisions 
held  or  intend  to  hold,  and  were  not  so  writ- 
ten. Those  decisions  would  hardly  assert  the 
proposition  that  a  general  law  cf  the  State 
can  be  superseded  by  local  option  laws,  tmlesa 
hp  esfpreas  oonatitutiondl  oAj^horiiy,  whether 
those  local  laws  be  by  local  option  methods  or 
by  city  ordinances.  In  any  event  and  however 
done,  if  legal,  the  local  law  would  become  su- 
perior to  the  general  law  and '  neoe^AorM^  in 
rtmflict.  One  law  or  the  other  must  be  the  su- 
perior. The  Legislature  is,  therefore,  without 
authority  to  call  for  the  referendum  of  gen- 
eral State  laws  unless  authority  be  expressly 
granted  in  the  Constitution.  This  was  an- 
nounced' in  Texas  as  early  as  the  Swisher 
case,  17  Tex.  441,  and  is  still  the  rule  as 
announced  by  the  Supreme  Court  in  the 
recent  case  of  Ex  p.  Mitchell  (Tex.)  177  S. 
\V.  953.  Judge  Harper's  statement  is  to  the 
effect  that  the  Swisher  case  has  been  over- 
ruled. I  oannot  agree  with  him  on  this  state- 
ment unless  it  be  by  some  recent  decisions 
by  the  majority  of  the  Court  of  Criminal  Ap- 
peals, and  it  ought  not  to  be  held  that  the 
Court  of  Criminal  Appeals,  or  a  majority  of 
it,  has  authority  to  overrule  opinions  of  the 
Supreme, Court.  The  Court  of  Criminal  Ap- 
peals, as  a  court,  or  as  majority  or  minority 
of  the  court,  may  take  issue  with  the  Supreme 
Court  as  to  legal  conclusions,  but  the  Court 
of  Criminal  Appeals  has  no  authority  for 
that  reason  to  overrule  a  decision  of  the 
Supreme  Court.  The  Constitution  has  never 
invested  the  Court  of  Criminal  Appeals  with 
such  authority,  and  my  brethren  seem  to  have 
recognized  this  very  emphatically  in  the  re- 
cent cases  of  Ex  p.  Zacoaro,  72  Tex.  Crim. 
214,  162  S.  W.  844;  and  Ex  p.  Mussett,  72 
Tex.  Crim.  487,  162  8.  W.  846.  As  late  as 
last  June  the  Supreme  Court  of  this  State 
reasserted  the  doctrine  of  the  Swisher  case. 
So  we  have  that  august  body  affirming  and 
reaffirming  the  doctrine  of  the  Swisher  case 
from  the  time  of  its  rendition  to  the  present 
time.  The  Court  of  Criminal  Appeals  in  Ex 
p.  Massey,  49  Tex.  Crim.  60,  92  S.  W.  1083, 
122  Am.  St.  Rep.  784,  adhered  to  the  doc- 
trine laid  down  in  the  Swisher  case  and  cited 
it  with  approval.  Again,  the  same  doctrine 
and  the  same  case  was  endorsed  by  this  court 
in  Ex  p.  Farnsworth  as  late  as  61  Tex.  Crim. 
at  page  346,  135  S.  W.  638.  So  this  court 
has  not  only  not  undertaken  to  overrule  the 


Supreme  Court  on  this  proposition,  but  as 
late  as  the  Farnsworth  case  expressly  gave  it 
its  sanction  and  endorsement.  In  the  Farns- 
worth case  this  language  was  used:  *'It  is 
equally  certain  that  the  people  cannot  be 
reinvested  by  the  Legislature  with  the  func- 
tions of  legislation  conferred  by  them  on  a 
department  of  government,  nor  can  the  L^is- 
lature  render  the  enactment  of  a  law  depend- 
ent upon  the  acceptance  by  the  people  by 
popular  vote."  'This  inability  arises  no  less 
from  the  joint  principle  [477]  applicable  to 
every  delegated  authority  requiring  knowl- 
edge, discretion  and  rectitude  in  its  exercise 
than  from  the  positive  provisions  of  the  C<m- 
stitution  itself."  Same  case.  See  also  cases 
cited  in  the  Farnsworth  case  at  page  346. 
The  court  rendering  the  opinion  in  the  Farns- 
worth case  was  composed  of  the  same  incum- 
bents as  now  occupy  that  bench.  That  opin- 
ion was  rendered  as  late  as  March,  1911.  In 
that  case  the  Swisher  case  was  relied  upon  by 
this  court  as  annoucing  the  correct  rule,  and 
as  the  law  of  Texas.  The  difference  between 
local  and  general  laws  on  this  question  is 
and  has  been  definitely  recognized  in  all 
Texas  jurisprudence  until  the  instant  case 
and  Ex  parte  Francis.  The  instant  case  and 
the  opinion  in  the  Ex  parte  Francis  case  seem 
to  have  confused  these  questions  and  made 
them  interchangeable  and  applicable  as  well 
to  general  as  to  local  option  laws.  The  differ- 
ence between  these  propositions  was  well 
recognized  in  Werner  v.  Galveston,  72  Tex. 
27,  7  S.  W.  726,  12  8.  W.  159.  In  that  case 
Judge  Gaines,  for  the  court,  said:  "It  is  a 
well  settled  principle  that  the  Legislature 
cannot  delegate  its  authority  to  make  laws 
by  submitting  the  question  of  their  enact- 
ment to  a  popular  vote,"  etc.  Continuing 
that  opinion  recognizing  this  distinction  he 
says :  "But  it  does  not  follow  from  this  that 
the  Legislature  has  no  authority  to  confer  a 
power  upon  a  municipal  corporation  and  to 
authorize  its  acceptance  or  rejection  by  the 
municipality  according  to  the  will  of  the 
voters  as  expressed  at  the  ballot  box."  Since 
that  case  the  Constitution,  article  11,  section 
5,  has  definitely  settled  the  question.  Any 
legislative  Act  which  seeks  to  authorize  the 
suspension  of  a  general  law  is  evasive  of  pub- 
lic duty  and  responsibility  and  the  trust  con- 
fided to  the  legislative  body.  It  is  void  and 
of  no  effect.  And  it  has  occurred  to  me  that 
such  proposition  can  only  be  found  in  and 
based  upon  fear  of.  public  opinion.  Afraid 
of  responsibility  in  discharge  of  trusted  duty 
and  criticism  that  might  follow,  the  Legis- 
lature says  to  the  people:  "We  will  refer  this 
question  to  you.  You  elected  us  and  we  rep- 
resent yon.  In  this  matter  we  will  submit 
the  law  directly  to  you  and'  if  you  are  in  favor 
of  it  you  may  pass  it.  If,  however,  you  are 
opposed  to  it  you  will  reject  it.    In  any  event 
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you  ean  not  blame  us."  This  quotation  does 
not  manifest  decided  evidence  of  Spartan 
courage.  Such  line  of  conduct  and  sucli 
shirking  of  duty  on  the  burning  ship  would 
not  have  transmitted  to  history  the  heroic 
tragedy  of  Gassibianca,  nor  would  the  history 
of  the  stoic  bravery  of  the  Roman  soldier  have 
illumined  the  pages  of  the  "Last  Days  of 
Pompeii."  It  may  be  the  voice  of  Jacob, 
but  it  is  the  hand  of  Esau  who  gave  away  his 
birthright  or  bartered  it  for  the  "mess  of 
pottage."  It  may  be  well  enough  once  in  a 
while  to  go  back  to  first  principles  and  look 
to  the  pages  of  our  past  history  to  shed  light 
on  the  study  of  our  present  bearings.  We 
find  there  is  a  grand  old  document  of  legen- 
dary lore  among  the  archives  of  Texas  his- 
tory, sometimes  mentioned,  alter  ignored. 
The  fathers  called  it  the  Constitution.  It 
seems  now,  however,  it  belongs  to  ancient 
history,  a  relic  of  the  past.  It  is  still,  how- 
ever, a  classic,  and  was  written  by  master 
hands.  It  originated  in  intellectual  power 
and  greatness  and  was  consecrated  by  earnest 
patriotism  and  sacred  duty.  It  was  regarded 
as  the  [478]  chart  of  our  liberties  and  basis 
of  the  rights  of  a  great  liberty  loving  people, 
but  like  its  great  authors,  it  is  becoming  but 
a  reminiscence  of  departed  greatness  and 
patriotism.  In  that  instrument  was  written 
a  legend  to  this  effect,  "All  power  is  inherent 
in  the  people."  It  has  been  said  that  "all 
government  was  of  the  people,  by  the  people, 
and  for  the  people,"  but  rapid  progression 
seems  to  have  changed  this  into  the  now  prev- 
alent idea  "that  all  government  is  "of  com- 
missions and  bureaus,"  "by  commissions  and 
bureaus,"  "for  commissions  and  bureaus" — 
not  for  a  free  people  and  constitutional  gov- 
ernment. The  citizenship  seem  to  be  rapidly 
losing  their  creative  and  controlling  power  of 
government  and  becoming  more  rapidly  gov- 
^rwrnemUU  subjeotB,  and  this  by  assumption  of 
original  power  by  those  clothed  only  with 
delegated  authority.  It  was  Edmimd  Burke, 
England's  great  statesman,  but  fearless  friend 
of  American  liberty,  who  expressed  the  im- 
mortal truth  and  uttered  the  prophetic  warn- 
ing that,  "This  change  from  an  immediate 
state  of  procuration  and  delegation  to  a 
course  of  acting  as  from  original  power,  is 
the  way  in  which  all  the  popular  magistracies 
of  the  world  have  been  perverted  from  their 
purposes."  Legislative  action  "acting  as  from 
original  power"  is  in  direct  violation  of  every 
principle  of  constitutional  government.  The 
authority  of  that  body  is  one  of  delegation, 
not  of  original  power.  It  necessarily  cannot 
be  a  body  of  original  authority.  It  is  a 
created  body  by  the  people,  exercising  only 
delegated  authority  as  set  forth  in  their  Con- 
stitution. Assuming  to  act  from  original 
power  is  usurpation  of  authority  and  dan- 
gerous, if  not  fatal,  to  our  liberties  and  rep- 


resentative government.  If  this  is  indulged 
and  sustained  in  respect  to  one  thing,  it 
would  follow  necessarily  that  it  may  be  so  in 
all  respects,  and  in  regard  to  everything  per- 
taining to  government.  In  that  event  in- 
herent power  would  he  no  longer  in  the  people 
Imt  oBeumed  by  the  Legislature,  The  ma- 
jority opinion  concede  that  if  there  is  delega- 
tion of  power  to  vitalize  the  pool  hall  Act,  or 
being  vitalized  by  the  local  vote,  it  suspends 
the  State  law,  it  would  be  void.  It  seems  to 
me  that  it  does  delegate  power,  and  if  exer- 
cised, as  in  the  instant  case,  it  would  and 
does  suspend  all  State  laws  in  conflict  with 
it,  and  of  this  proposition  there  ought  not 
to  be  any  doubt.  The  case  is  this:  The 
Legislature  levied  a  specified  oooupation  taw 
on  each  pool  table  operated  in  Texas.  This 
authorized  a  further  tax  of  half  the  amount 
of  the  State  by  the  county  and  city  for  coun- 
ty and  municipal  purposes.  Prior  to  and  at 
the  time  of  the  passage  of  the  pool  hall  local 
option  Umo  this  tax  law  toas  in  full  operation, 
and  revenues  oolleoted  from  the  otcners  of  the 
tables,  and  the  operation  of  this  Uao  ex 
tended  throughout '  the  entire  oonfl/nes  of 
Texas.  Now  there  could  be  no  question  that 
the  pool  hall  Ifiw  was  operative  and  in  full 
existence,  and  is  yet,  unless  the  local  option 
law  sets  it  aside  in  some  given  territory.  Sub- 
sequent to  this  enactment  of  the  tax  law, 
the  pool  hall  law  was  passed.  It  is  not  and 
can  not  be  operative  until  voted  on  by  the 
people  in  a  given  community.  Now,  when 
this  law  is  voted  into  existence  in  the  given 
community,  the  question  is,  what  effect  does 
it  have  upon  the  existing  tax  lawf  That  the 
tax  law  is  in  full  operation  will  [479]  not  be 
questioned  before  the  pool  hall  law  is  vital- 
ized. Can  it  be  questioned  that  the  moment 
a  pool  hall  local  option  law  goes  into  effect 
in  that  community,  that  Texas  no  longer  can 
collect  in  such  territory  the  specified  tax 
levied  on  pool  tables?  That  it  cannot  be  col- 
lected after  that  event  is  not  a  subject  of 
doubt  or  debate.  So,  then,  under  the  reason- 
ing of  the  majority  opinion  we  have  two 
laws  operative  in  the  same  territory  at  the 
same  time.  One  levies  a  tax  and  tiie  other 
prohibits  it,  but  my  associates  hold  one  does 
not  suspend  the  other,  and  that  there  has 
been  no  delegation  of  authority  to  do  so.  The 
fact  is  that  the  pool  hall  law,  if  a  law  at  all 
and  authorieedy  would  and  does  suspend  the 
operation  of  the  tax  law.  Expressly  recogniz- 
ing this,  the  Legislature  at -its  last  session 
passed  an  Act,  on  page  129  of  printed  laws 
of  that  body,  requiring  the  refunding  to  the 
owners  of  pool  halls  in  such  local  option  ter- 
ritory the  unexpended  balance  of  their  occu- 
pation tax,  and  this  by  reason  of  the  fact, 
and  for  that  reason  only,  that  the  pool  hall 
law  had  put  them  out  of  business,  and  had 
suspended  the  tax  law.    The  Legislature  un- 
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derstood  not  only  that  they  could  not  collect 
any  further  tax  in  the  territory,  but  it  waa 
an  act  of  injustice  to  the  parties  who  had 
already  paid  their  tax  to  such  an  extent  they 
required  the  refunding  of  the  money.  The 
tax  cannot  be  demanded  nor  collected  in  local 
option  pool  hall  districts  any  longer,  if  my 
brethren  are  right  that  the  pool  hall  law  is 
operative.  -  If  this  is  not  a  suspension  of 
the  tax  law,  it  would  be  more  than  a  difficult 
proposition  to  understand  the  operation  of 
that  law.  My  brethren  may  hold  that  both 
are  operative  and  not  in  ccmflict,  but  it  would 
bo  a  very  serious  proposition  to  convince  the 
operator  of  the  pool  hall  that  he  could  run 
his  pool  hall  after  this  local  option  law  had 
been  put  into  operation.  In  fact,  he  would 
have  a  very  convincing  argument,  absolutely 
demonstrated,  that  the  majority  were  wrong, 
where,  upon  his  disobedience  of  the  pool  hall 
law,  he  finds  himself  locked  behind  prison 
bars  for  such  disobedience.  I  would  con- 
gratulate my  brethren,  however,  with  having 
by  this  holding  accomplished  the  very  pe- 
culiar feat,  to  wit:  having  two  bodies  occupy- 
ing the^same  space  at  the  same  time,  which 
are  in  direct  conflict  with  each  other.  This 
matter  has  been  the  subject  of  ma;iy  deci- 
sions, and  all  one  way  in.  Texas  until  the 
recent  cases  by  my  brethren.  All  decisions, 
so  far  as  I  know,  have  held  that  where  an 
authorized  local  option  law  has  been  put  into 
operation,  it  repealed  or  suspended  all  laws 
and  parts  of  laws  in  conflict  with  it  within 
tlie  limits  of  the  territory  where  the  local 
option  law  is  made  operative.  Robertson  v. 
State,  5  Tex.  App.  155;  Boone  v.  State,  12 
Tex.  App.  18^;  Donaldson  v.  State,  15  Tex. 
App.  25;  Ex  p.  Lynn.  19  Tex.  App.  293;  Ex 
p.  Vaccarezza,  62  Tex.  Crim.  116,  105  S,  W. 
1119;  Williams  v.  Davidson  (Tex.)  70  S.  W. 
989.  These  are  a  sufficient  number  of  cases 
without  further  citation.  If  the  pool  hall 
Act  is  constitutional  its  operation  in  the 
given  territory  would  not  be  rcpealable  by 
the  Legislature,  and  could  only  be  vacated 
by  the  action  of  the  voters  of  the  given  ter- 
ritory; and,  as  before  shown,  it  occurs  to  me, 
as  to  that  territory,  it  would  operate  as  an 
amendment  to  the  Constitution  because  of  its 
inviolability  [ABO]  of  being  set  aside  except 
by  a  vote  of  the  people.  Judge  Harper  says 
tliat  by  reaison  ol  the  decisions  which  he  cites 
from  otiier  States,  that  now  the  Legislature 
can  pass  such  laws  and  they  will  be  held  con- 
stitutional. If.  this  is  true,  and  the  Legis- 
lature could  BO  do,  it  may  be  seriously  asked 
why  our  Constitution  included  local  option 
provisions  for  local  option  laws,  limiting  the 
Legislature  to  specified  subjects.  1/  tlie  full 
power  already  existed  in  the  Legislature  in- 
dependent of  these  provisions,  why  specially 
so  ordain,  and  why  place  the  limitations,  and 
why  reserve  the  power  to  the  people  them- 


selves? If  they  are  correct,  the. people  had 
already  delegated  such  power  to  the  legisla- 
tive body  and  such  provisions  are  more  than 
useless, — ^worse  than  foolishness.  These  con- 
stitutional provisions  expressly  recognize  the 
want  of  power  in  the  Legislature  to  enact 
such  laws.  They  are  inhibitions  against  the 
enactment  of  such  laws.  These  can  only  be 
enacted  as  specified  in  the  organic  law. 

It  is  ftirther  to  be  stated  that  local  option 
provisions  in  the  Constitution  expressly  recog- 
nize and  endorse  the  doctrine  enunciated  in 
the  Siwisher  case,  supraj  therefore,  such  local 
option  laws  as  were  desired  were  placed  in 
the  Constitution.  Thus  far  only  was  the  doc- 
trine of  the  Swisher  case  impugned  but  auch 
proviaions  emphasized  the  doctrine  of  that 
case.  It  was  otherwise  fully  and  completely 
upheld  and  endorsed  by  the  Constitution.  If 
the  inherent  power  of  the  people  cannot  pre- 
scribe a  constitution  of  controlling  influence 
and  command  over  its  agencies  and  place 
limitations  on  such  agencies,  such  inherent 
power  becomes  a  mockery.  The  agent  would 
become  superior  to  iht  principal ;  the  creature 
to  the  creator;  the  Legislature  over  the  Con- 
stitution. Inhering  in  the  majority  opinion 
is  to  be  found  another  dangerous  proposition 
of  recent  growth  and  late  development  in  thi» 
State,  to  wit:  that  everything  can  be  done  by 
legislative  authority  with  a  view  to  the  in- 
terests of  society. 

A  great  writer  and  student  of  American 
representative  form  of  government,  with  full 
knowledge  of  the  underjiying  principles  of  in- 
dividual liberty  and  citizenship,  as  constitu- 
tionally promulgated,  has  said  that  such  a 
proposition  is  "an  impiouB  adage,  which  seems 
to  have  been  invented  in  an  age  of  freedom 
to  shelter  all  the  tyrants  of  future  ages.'* 
This  means,  if  the  majority  opinion  is  cor- 
rect, that  our  Constitution,  Bill  of.  Rights 
and  reserved  and  sacred  guaranties  of  life, 
liberty  and  property  can  be  brushed  aside  by 
legislative  caprice  and  overturned  by  assum- 
ing original  but  unauthorized  power.  It 
means  the  abolition  of  representative  govern- 
ment. It  means  that  these  reserved  vights  to 
our  people  shall  no  longer  be  respected,  if  it 
is  thought  the  interests  of  society  is  involved. 
Under  that  view  the  citizen  no  longer  con- 
trols his  government,  but  the  Legislature 
becomes  supreme,  and  autocratic.  Tlie  far- 
reaching  consequences  of  the  majority  opin- 
ion, if  it  is  to  become  the  law  in  this  State, 
may  not  be  readily  seen  at  first  blush.  If  ii 
is  to  be  hereafter  regarded  as  the  law  it  is  evi- 
dent, first,  that  the  Legislature  will  be  su- 
perior to  the  Constitution,  and  omnipotent  in 
all  legislative  matters  despite  the  obligatory 
checks  placed  in  the  Constitution;  second. 
[481]  that  local  option  is  to  be  that  rule  of 
omnipotence,  whether  constitutional  or  not, 
for  future  government;  third,  paternalism  to 
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become  the  fixed  rule  with  oppression  the  re- 
sult; fourth,  to  reach  that  end  socialistic 
theories  are  to  he  a  controlling  rule,  and, 
tiiih,  the  Constitution  is  to  he  no  longer  the 
rule  in  government.  If  the  State  law  au- 
thorizes pool  hall  elections  to  suspend  the 
tax  laws,  then  why  may  not  the  same  hody 
authorize  a  suspension  of  all  laws  hy  the  sarnie 
means  and  hy  the  same  process?  Would  it 
not  be,  if  they  are  correct,  that  the  Sunday 
laws  may  be  thus  set  aside  by  vote  of  a  given 
territory.  If  not,  why  not?  Why  should  not 
laws  against  bawdy  houses,  adultery,  fornica- 
tion, rape,  seduction  and  incest  be  suspended 
by  the  same  local  option  process?  Is  not  the 
principle  the  same?  If  the  po\)ular  idea  can 
i}uspen4  this  tax  law  by  such  election,  it  is 
certainly  very  far  reaching  in  its  destructive 
results  upon  our  entire  system  of  government. 
There  is  another  matter  that  I  feel  that  I 
should  mention;  that  i$,  the  remarks  or  criti- 
cism of  my  brethren  of  the  Supreme  Court 
as  manifested  in  their  opinion  in  the  instant 
ease.  They  criticise  that  august  tribunal  for 
their  recent  opinion  in  Ex  ^arte  Mitchell. 
That  the  Court  of  Criminal  Appeals  and  the 
Supreme  Court  may  differ  on  any  legal  mat- 
ter as  to  what  the  law  may  or  ought  to  be 
may  here  be  conceded.  The  Supreme  Court 
is  a  court  of  lost  resort  in  final  determina- 
tion of  que9tion6  of  civil  law.  To  decide  such 
questions  is  an  imperative  duty  and  comr 
pulsory  in  its  nature  and  its  command.  There 
may  occasionally  arise  a  matter  where  the 
line  of  demarcation  as  to  jurisdiction  may 
present  itself  on  closely  drawn  lines,  but  this 
does  not  often  occur  nor  does  it  for  that 
reason  authorize  assumption  of  superiority 
over  the  Supreme  Court.  This  is  well  under* 
stood  by  the  courts  as  well  as  the  bar  and 
bench  of  the  State.  This  court  has  recog- 
nized this  in  two  recently  decided  cases,  Ex 
p.  Zacarro,  the  opinion  by  Presiding  Judge 
Prendergast,  72  Tex.  Crim.  214;  and  Ex  p. 
Mussett,  72  Tex.  Crim.  287,  162  S.  W.  846, 
opinion  by  Judge  Harper.  The  opinions  in 
these  two  cases  were  carefully  and  advisedly 
written.  The  same  question  was  involved  in 
both  of  those  cases  that  was  involved  in  the 
Mitchell  case.  The  Court  of  Criminal  Ap- 
l)eal8,  reviewing  this  matter,  dismissed  the 
apjilications  in  those  cases  from  the  docket  of 
this  court  and  remanded  to  custody  the  ap- 
plicants on  the  ground  expressly  stated,  that 
they  were  civil  cases,  and  the  Court  of  Crimi- 
nal Appeals  was  without  jurisdiction  to  enter- 
tain or  try  such  cases.  I  might  quote  from 
the  decisions  but  they  are  easily  accessible  to 
the  profession,  and  I  will  not  encumber  this 
dissent  with  such  quotation.  In  the  Zaccaro 
and  Mussett  cases  the  applicants  had  been 
fined  for  contempt  for  the  disobedience  of  an 
injunction  of  the  District  Court  of  Tarrant 
County.     This  court  granted  writs  in  each 


case,  heard  arguments  and  took  submission. 
Upon  consultation  by  brethren  decided,  and 
so  wrote,  that  they  were  civil  cases,  and  dis- 
missed them  from  our  docket,  and  remanded 
the  parties  to  custody  without  prejudice.  I 
believed  that  this  court  had  jurisdiction,  and 
so  wrote,  but  fully  conceded  that  the  Supreme 
Court  had  jurisdiction.  [482]  I  agreed  fully 
that  that  coiurt  had  full  authoritv  to  trv  the 
cases,  and  to  this  view  I  still  adhere.  Ap- 
pellants then  resorted  to  writ  of  habeas  corpus 
before  the  Supreme  Court,  and  upon  final 
hearing  were  discharged  from  custody  by  that 
court,  as  they  ought  to  have  been.  In  the 
Ex  p.  Mitchell  case  the  facts  showed  Mitchell 
wais  enjoined  by  the  District  Court  of  Mc- 
licnnan  County,  and  disobeying  the  injunc- 
tion he  was  fined,  and  following  the  decisiouH 
of  this  court  in  the  Zaccaro  and  Mussett  cases 
applied  to  the  Supreme  Court,  evidently  be- 
lieving this  court  was  correct  in  those  cases, 
or  at  least  that  they  would  a<^  in  his  case  as 
in  those  cases,  because  it  was  only  a  civil  case. 
The  Supreme  Court  granted  the  writ  and  dis- 
charged the  applicant  upon  final  hearing, 
holding  the  pool  hall  law  invalid. 

The  statement  that  the  Supreme  Court 
alone  had  jurisdiction  because  it  was  a  civil 
matter  is  sustained  by  the  opinions  of  Pre- 
siding Judge  Prendergast  and  Judge  Harper 
in  the  Zaccaro  and  Mussett  cases.  Viewing 
these  three  cases  in  the  light  of  what  has 
beeik  written  by  the  Court  of  Criminal  Ap- 
peals, it  seems  to  me  that  this  court  has  got- 
ten itself  in  the  attitude  of  deciding  the  ques- 
tion both  ways,  and  within  a  very  short 
period  of  time  without  even  noticing  the  two 
prior  decisions.  If  the  Supreme  Court  only 
had  jurisdiction  to  try  an  infraction  of  an 
injunction,  they  had  the  right  to  determine 
necessary  questions  involved,  as  a  matter  of 
fact  and  as  matter  of  law.  The  only  question 
involved  in  the  Mitchell  case,  as  in  the  other 
two  cases,  was  disobedience  of  an  injunction 
wherein  all  the  parties  had  been  enjoined  for 
violating  what  my  brethren  have  held  to  be 
statutes  punishing  criminally.  If  the  Su- 
preme Court  had  jurisdiction  in  the  two  cases 
first  mentioned,  it  would  follow,  as  night  the 
day,  that  they  had  jurisdiction  in  the  latter, 
and  if  the  contempt  was  void  for  the  stated 
reason  in  the  Mitchell  case,  it  was  so  in  the 
other  cases.  If  one  was  a  civil  case,  they 
were  all  civil  cases,  and  having  acquired 
jurisdiction,  that  court  had  not  only  the  right 
to  determine  the  validity  of  the  law  under 
which  applicant  was  held,  but  it  was  a  duty. 
If  the'y  were  criminal  cases,  the  Supreme 
Court  was  without  jurisdiction,  and  my 
brethren  were  wrong  in  their  decision  of  the 
Zaccaro  and  Mussett  cases. 

I  do  .not  care  to  follow  this  question  any 
further.  I  cannot  agree  with  my  brethern  in 
their  proposition  that  the  local  option  pooF 


874 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


hall  law  is  confititutional.  I  have  written  be- 
yond my  original  purpose,  and  I  feel  that 
the  opinion  is  so  far-reachingly  wrong  that  I 
ought  to  at  least  enter  my  protest,  and  for 
this  reason  have  written.  I  might  have  cited 
many  cases  from  other  States  to  the  effect 
that  the  legislature  cannot  authorize  a  refer- 
endum election  on  general  State  laws.  This 
ought  to  he  regarded  as  self-evident,  and  fur- 
ther, it  is  only  when  the  Constitution  au- 
thorizes such  procedure  that  such  local  op- 
tion elections  can  be  justified  or  held.  This 
is  at  least  true  in  Texas,  by  the  Constitution 
and  the  entire  jurisprudence  of  the  State. 
Our  State  has  a  well  marked  and  fully  de- 
veloped line  of  jurisprudence  and  law  on  this 
question,  and  it  is  baAed  on  the  Constitution 
of  the  State,  and  where  the  Constitution 
speaks  the  legislative  body  aa  well  as  the 
courts  and  executive  [483]  departments  must 
obey.  Texas  will  be  controlled  by  her  own 
Constitution,  her  own  laws  and  her  own 
jurisprudence,  and  will  not  subvert  or  over- 
turn our  jurisprudence  and  law — organic  and 
settled — ^because  some  court  in  some  other 
State  has  written  contrary  to  what  is  our 
settled  jurisdiction.  We  have  not  adopted 
initiative  and  referendum  in  Texas  as  part 
of  our  Constitution.  The  decisions  of  other 
States  where  they  have  such  procedure  does 
not  obtain  here,  nor  will  the  decisions  of  other 
States  engraft  upon  Texas  such  doctrine  as 
initiative  and  referendum.  It  can  only  be 
done  by  majority  vote  of  the  people  of  Texas 
placing  it  in  their  Constitution. 

For  reasons  given  I  respectfully  enter  my 
dissent. 
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Introductory, 

The  opinions  rendered  in  the  reported  case 
comprise  what  is  perhaps  the  most  thorough 
discussion  of  the  validity  of  local  option  legis- 
lation to  be  found  in  the  reports,  and  in  its 
exhaustive  collection  of  cases  and  its  exempli- 
fication of  the  conflicting  views  the  case  is  a 
distinct  contribution  to  the  literature  of  the 
subject.  For  that  reason  it  is  here  reported, 
despite  the  fact  that,  after  a  change  in  the 
pc*rsonnel  of  the  court,  it  was  overruled  in 
a  comparatively  brief  opinion  in  Lyle  v. 
State  (Tex.)  19.3  S.  W.  680. 

This  note  reviews  the  recent  cases  passing 
on  the  constitutionality  of  Local  Option  Laws, 


the  earlier  decisions  being  collated  in  the 
notes  to  In  re  O'Brien,  1  Ann.  Cas.  373;  Peo- 
ple V.  McBride,  14  Ann.  Cas.  994;  and  Chi- 
cago Terminal  Transfer  Co.  v.  Greer,  114  Am. 
St.  Bep.  313. 

The  validity  of  a  statute  other  than  a  Local 
Option  Law  which  takes  effect  only  on  its 
ratification  by  the  voters  is  considered  in 
the  notes  to  State  ▼.  Frear,  20  Ann.  Cas. 
633,  652 ;  and  Gretna  v.  Bailey,  reported  ante, 
this  volume,  at  page  566. 

General  Rule. 

The  recent  decisions  are  substantially  in 
accord  in  holding  that  a  Local  Option  Law 
which  embodies  a  complete  declaration  of  tbe 
legislative  will  and  requires  nothing  to  make 
it  operative  in  any  local  option  district  ex- 
cept a  favorable  vote  of  the  people  of  the  dis- 
trict is  not  invalid  as  a  delegation  of  legis- 
lative power.  State  v.  Montgomery,  177  Ala. 
212,  59  So.  294 ;  Ex  p.  Beck,  162  Gal.  701, 124 
Pac.  543;  McPherson  Y.  State,  174  Ind.  60, 
90  N.  E.  610,  31  L.RA.(N.S.)  188;  Gordon 
Y.  Coming,  17^1  Ind.  337,  92  N.  E.  69;  Ex  p. 
Everman,  18  N.  M.  605,  139  Pac  156;  Peter- 
son v.  Peterson,  42  Utah  270,  130  Pac.  241; 
State  Y.  Briggs,  46  Utah  288,  146  Pac.  261; 
State  Y.  Donovan,  61  Wash.  209,  112  Pac. 
260;  State  v.  Miller,  72  Wash.  174,  130  Pac. 
356.  See  also  Schwartz  y.  People,  46  Colo. 
239,  104  Pac.  92. 

Thus  in  Ex  p.  Everman,  supra,  the  court 
said:  "The  act  in  question  does  not  differ 
materially  from  similar  laws,  found  in  mahy 
of  the  other  states  of  the  Union,  except  in  one 
particular,  vie. : — the  act  in  question  provideK 
for  the  creation  and  designation  of  the  dis- 
trict wherein  the  question  is  to  be  submitted 
to  the  voters,  by  the  board  of  county  commis- 
sioners, upon  petition  signed  by  twenty-five 
per  cent  of  the  qualified  electors  residing 
within  such  proposed  district;  the  submission 
of  the  question  to  the  voters  of  such  district 
so  created,  and,  upon  a  majority  of  the  votes 
cast  at  such  election  being  in  favor  of  pro- 
hibition, prohibit  the  sale,  barter  or  excliange 
of  intoxicating  liquors  within  such  district 
for  four  years  absolutely,  and  thereafter,  un- 
til and  unless  upon  petition  the  question  is 
again  submitted  to  the  voters  of  such  district 
and  the  majority  shall  vote  in  favor  of  li- 
censing the  sale  of  intoxicating  liquors, 
whereas:  all  similar  laws  which  we  have  been 
able  to  find  in  other  states,  provide  for  the 
submission  of  the  question  to  the  voters  of 
some  district,  or  subdivision  of  the  county 
theretofore  created  by  the  board  of  county 
commissioners,  or  by  law,  for  some  other  ob- 
ject or  governmental  purpose.  The  constitn* 
tionality  of  *local  option*  legislation  is  no 
longer  an  open  question  in  American  juris- 
prudence, and  such  laws  are  almost  universal- 
ly upheld.    While  some  of  the  early  case^,  it 
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u  true,  held  tuch  laws  tmconetitntional  and 
▼old,  because  based  on  a  contingency,  and, 
in  effect,  delegated  legislative  powers  to  the 
people  (Parker  v.  Com.  6  Pa.  St.  507;  Rice 
V  Foster.  4  Har.  (Del.)  479),  there  is  to-day 
practically  no  state  holding  to  the  con- 
trary with  the  possible  exception  of  Ten- 
nessee. .  There  is  no  merit  in 
petitioner's  contenticm,  that,  because  the 
law  provides  for  the  designation  of  the 
district  by  the  board  of  county  commis- 
sioners, upon  petition  of  twenty-five  per 
cent  of  the  qualified  voters,  resident  within 
the  proposed  district,  the  legislature  has 
delegated  its  legislative  powers  and  functions 
to  these  twenty-five  per  cent  of  the  people 
of  the  district.  The  creation  or  designation 
of  the  district  is  an  administrative  act  and 
not  legislative.  It  is  created  pursuant  to  the 
provisions  and  upon  the  conditions  prescribed 
by  the  l^slature.  The  law  points  out  how 
it  shall  be  formed,  designated  and  created. 
In  carrying  out  the  provisions  of  the  act, 
the  qualified  electors  and  board  of  county 
commissioners  are  administering  the  law; 
they  are  not  assuming  to  make  law.  Were 
this  not  true,  boards  of  county  commission- 
ers, in  creating  precincts,  election  districts, 
etc.,  would  be  exercising  legislative  power. 
The  act  in  question  cannot  properly  be  held 
violative  of  any  provisions  of  oiu:  constitu- 
tion that  has  been  called  to  our  attention, 
and  we  see  no  reason  to  doubt  its  validity. 
This  being  so,  we  are  compelled  to  uphold  it 
as  a  valid  enactment  of  the  state  legislature. 
This  being  so,  it  necessarily  follows  that  the 
petitioner  is  not  entitled  to  be  discharged 
upon  the  showing  made." 

It  is  generally  held  that  the  fact  that  a 
local  option  law  may  become  operative  local- 
ly and  not  generally  does  not  render  it  invalid. 
Gh>rdon  v.  CJorning,  174  Ind.  337,  92  N.  E. 
59;  People  v.  Wheeler,  185  Mich.  164,  151 
K  W.  710;  Peterson  v.  Peterson,  42  Utah 
270,  130  Pac.  241;  State  v.  Briggs,  46  Utah 
288,  146  Pac.  261.  Thus  in  Peterson  v.  Peter- 
son, supra,  the  court  in  holding  a  local  option 
law  to  be  constitutional  said:  "The  next 
contention  is  that  the  respondent  cannot  re- 
cover, because  section  20,  supra,  is  uncon- 
stitutional and  void.  It  seems  this  question 
is  raised  for  the  first  time  in  this  court. 
Section  20,  aforesaid,  is  based  upon  section 
18,  which  reads  as  follows:  'Any  county  or 
precinct  thereof  in  the  state  may,  at  any 
general  or  special  election  called  for  that 
purpose  by  the  board  of  county  commission- 
ers, by  a  vote  of  the  majority  of  all  the  legal 
voters  of  such  county  or  precinct,  declare  in 
favor  of  fencing  farms  and  allowing  domestic 
animals  to  run  at  large;  and  in  such  cases 
the  provisions  of  this  chapter  authorizing 
the  detention  and  sale  of  animals  for  dam- 
ages shall  be  inoperative.'  Counsel  insist 
that  section  18  is  void,  because,  under  our 


constitution,  power  to  legislate  is  vested  ex- 
clusively in  the  legislature,  and  cannot  by  it 
be  delegated  to  the  people,  as  is  attempted  to 
be  done  in  said  section.  It  is  further  in- 
sisted that  the  law  is  special,  and  not  of  uni- 
form operation.  There  is  no  merit  in  either 
one  of  the  contentions.  The  law  was  com- 
plete as  a  law  when  it  left  the  hands  of  the 
legislature.  It  is  not  unusual  for  matters 
relating  to  local  police  regulations  to  be  sub- 
mitted to  the  voters  of  particular  localities 
under  general  laws.  To  do  so  is  not  delegat- 
ing any  legislative  functions  to  the  voters. 
This  is  clearly  explained  by  the  author  in 
Cooley's  Const.  Lim.  (7th  ed.)  pp.  173,  174, 
and  is  further  illustrated  and  applied,  under 
statutes  like  our  section  18,  in  Dalby  v.  Wolf, 
14  la.  228;  Davis  v.  State,  141  Ala.  84,  37 
So.  454,  109  Am.  St.  Rep.  19;  People  v. 
Simon,  176  111.  165,  52  N.  £.  910,  68  Am.  St. 
Rep.  175,  44  L.R.A.  801.  Other  cases  could 
be  cited,  but  the  foregoing  are  quite  suffi- 
cient to  show  the  trend  of  the  decisions.  Nor 
can  the  objections  that  the  statute  is  special 
legislation,  and  that  it  lacks  uniformity  in 
operation,  prevail.  The  law  applies  to  all 
localities  and  to  all  counties,  and  may  there- 
fore become  operative  everywhere  in  the  state. 
These  objections  are  also  answered  in  some 
of  the  foregoing  cases.  It  has  too  often  been 
held  that  laws  that  may  become  operative  in 
all  counties  or  localities  of  a  state  are  not 
local  or  special,  simply  because  they  are  only 
in  force  in  one  or  possibly  two  counties  at  the 
time  the  objection  is  raised,  to  require  cita- 
tion of  authorities.  If  authorities  are  re- 
quired, however,  then  some  of  the  cases  cited 
above  dispose  of  the  proposition  against  ap- 
pellants' contention.  The  two  cases  cited  by 
appellants'  counsel  in  support  of  their  con- 
tention are  clearly  distinguishable  from  the 
case  at  bar,  and  for  that  reason  require  no 
comment." 

In  Ex  p.  Beck,  162  Cal.  701,  124  Pac.  643, 
it  was  held  that  a  local  option  law  did  not 
bar  or  suspend  the  police  power  as  reposed 
and  exercised  by  the  legislature.  The  court 
said:  "The  act  involved  in  this  proceeding 
is  practically  one  prohibiting  the  sale,  etc.,  of 
alcoholic  liquor  in  any  incorporated  city  or 
town  of  the  state,  or  the  portion  of  any 
supervisorial  district  not  included  within  the 
boundaries  of  any  such  city  or  town,  in  which 
at  least  twenty-five  per  cent  of  the  electors 
petition  for  an  election  on  the  question  un- 
less a  majority  of  the  electors  voting  on  the 
question  declare  themselves  in  favor  of  such 
sale,  etc.  By  it,  the  legislature  practically 
determined  that  it  is  inexpedient  to  allow 
the  sale  of  such  liquor  in  any  such  territory 
when  the  sentiments  of  the  inhabitants  there- 
of, as  shown  by  the  expression  of  its  elec- 
torate, is  to  so  large  an  extent  opposed 
thereto,  and  denounced  the  sale  under  such 
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circumstances  as  a  crime.  In  view  of  what  we 
have  said  on  the  question  of  delegation  of 
power  and  in  view  of  the  undoubted  power  of 
the  state  in  the  matter  of  the  reg,ulation  of 
the  traffic  in  intoxicating  liquors,  we  are 
satisfied  that  the  act  before  us,  enacted  by 
the  legislature  in  the  exercise  of  its  police 
powers,  cannot  be  held  to  be  in  excess  of  its 
authority  either  on  the  ground  of  unreason- 
ableness or  on  the  ground  that  it  involves 
the  delegation  of  its  power  by  the  legislature. 
,  .  .  There  is  in  the  act  no  forbidden  sus- 
pension of  the  police  power  granted  by  the 
constitution  to  counties,  cities,  and  towns. 
As  we  have  seen,  this  grant  is  expressly  de- 
<'lared  by  the  constitution  to  be  subject  to 
general  laws  of  the  state.  And,  of  course, 
there  is  no  violation  of  the  general  rule  to 
the  effect  that  the  police  power  *is  a  con- 
tinuous one,  reposed  somewhere,  and  one  that 
cannot  be  barred  or  suspended  by  contract  or 
irrepealable  law.*  See  In  re  Pfahler,  160 
Cal.  84,  85.  11  Ann.  Cas.  911,  88  Pac.  276,  11 
I..R.A.(N.S.)  1092.  There  is  no  other  point 
made  that,  to  our  minds,  requires  notice  here. 
We  are  satisfied  that  the  act  here  involved 
cannot  properly  be  held  violative  of  any  pro- 
vision of  our  constitution  that  has  been 
called  to  our  attention,  and -we  see  no  reason 
to  doubt  its  validity.  This  being  so,  we 
are  bound  to  uphold  it  as  a  valid  enactment 
of  the  state  legislature." 

In  State  v.  International  Falls,  132  Minn. 
298,  166  N.  W.  249,  it  appeared  that  at  an 
election  held  under  and  pursuant  to  a  stat- 
ute (diapter  23,  p.  24,  of  the  Laws  of  1915) 
known  as  the  County  Option  Law,  the  voters 
of  Koochiching  county  voted  to  prohibit  the 
sale  of  intoxicating  liquors  within  that  coun- 
ty. In  1010  the  city  of  International  Falls, 
located  within  Koochiching  county,  adopted 
as  so-called  home  rule  charter,  under  and 
pursuant  to  section  36  of  article  4  of  the  con- 
stitution and  the  enabling  act  passed  by  the 
legislature  pursuant  thereto,  which  charter 
conferred  upon  the  city  the  power  to  license 
and  regulate  the  sale  of  intoxicating  liquors 
within  the  city.  Claiming  that  the  County 
Option  Law  did  not  deprive  the  city  of  the 
right  given  by  its  charter  to  issue  licenses 
for  the  sale  of  intoxicating  liquors,  the  of- 
ficers of  the  city  were  on  the  point  of  ia- 
suing  such  licenses  when  this  action  was 
brought  to  enjoin  them  from  doing  so.  The 
trial  court  rendered  judgment  enjoining  the 
city  and  its  officers  from  issuing  such  licenses 
and  they  appealed  therefrom.  The  court  in 
holding  the  Local  Option  Law  to  be  valid, 
said:  "The  sole  question  is  whether  the  pow- 
er to  issue  licenses  for  the  sale  of  intoxicat- 
ing liquors  given  the  city  by  its  charter  has 
been  suspended  by  the  County  Option  Lnw. 
Defendants  contend :  ( 1 )  That  if  the  pro- 
visions of  the  County  Option  Law  be  held  to 


apply  to  cities  operating  under  home  rule 
charters,  the  law  is  unconstitutional  as  in- 
fringing the  rights  granted  to  such  cities  by 
section  36  of  article  4  of  the  constitution; 
(2)  that  such  provisions  do  not  apply  to  such 
cities,  for  the  reason  that  the  law  has  not 
expressly  named  such  cities  as  subject  there 
to     The  legislature  possesses  plenary  power 
to  regulate,  restrict  or  prohibit  the  sale  of 
intoxicating  liquor  to  any  extent  it  may  see 
fit;   and  the  legislature  may  grant  to  each 
of  any  class  or  classes  of  the  political  aub- 
divisions  of  the  state  the  right  to  determine 
for  itself  whether  the  sale  of  such  liquors 
shall  be  permitted  within  its  borders,  unless 
some  portion  of  the  power  over  such  matters 
previously  possessed  by  the  legislature  has 
been  taken  from  it  by  the  amendment  to  the 
constitution    invoked    by    defendants.     This 
amendment  is  lengthy  but  so  far  as  here  ma- 
terial provides:     'Any  city  or  village  in  this 
state  may  frame  a  charter  f<Mr  its  own  gov- 
ernment as  a  city  consistent  with  and  subject 
to  the  laws  of  this  state.    .    .    .    Before  any 
city    shall   incorporate   under   this   act    the 
legislature  shall  prescribe  by  law  the  general 
limits  within  which  such  charter   shall    be 
framed.  .  .  .    Such  charter  shall  always  be  in 
harmony  with  and  subject  to  the  constitution 
and  laws  of  the  state  of  Minnesota.    .    .     . 
The  legislature  may  provide  general  laws  re- 
lating to  affairs  of  cities,  .     .     which 
shall  be  paramount  while  in  force  to  the  pro- 
visions relating  to  the  same  matter  included 
in  the  local  charter  herein  provided  for.    Bui 
no    local    charter,    provision,    or    ordinance 
passed  thereunder  shall  supersede  any  gen- 
eral law  of  the  state  defining  or  punishing 
crimes  or  misdemeanors.'     Charters  adopted 
under  this  constitutional  provision  have  been 
before  this  court  frequentily,  and  it  has  uni- 
formly been   held  that  such  charters   'may 
embrace  all  appropriate  subjects  of  municipal 
legislation,  and  constitute  an  effective   mu- 
nicipal  code,   of   equal   force,   aa  a   charter 
granted  by  a  direct  act  of  the  legislature.' 
Grant  v.  Berrisford,  94  Minn.  46,  101  N.  W. 
940,  1133.     .     .    .    We  find  nothing  in  any 
of  the  provisions  of  this  section  of  the  con- 
stitution restricting  the  plenary  power  of  the 
legislature  to  make  such  regulations  aa   it 
may  deem  proper  for  coptrolling  and  limiting 
the  traffic  in  intoxicating  liquors,  and  hold 
that  the  legislature  had  ample  power  to  en- 
act the  County  Option  Law  and  to  enact  that, 
under  the  conditions  and  during  the  period 
therein  specified,  the  provisions  of  that  law 
should  suspend  and  supersede  all  provisions 
relating  to  such  traffic  contained  in  the  char- 
ters of  cities  within  a  county  voting  prohibi- 
tion, whether  such  charters  had  been  granted 
by  the  legislature,  or  had  been  adopted  under 
and  pursuant  to  section  36  of  article  4  of  the 
constitution.*' 
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In  Poisel  v.  Cash,  130  :Nfd.  373,  100  Atl. 
364,  the  court  said  in  upholding  the  validity 
of  a  Local  Option  Law:  **The  new  and  addi- 
tional gz'ound  of  objection  is  that  the  Act  of 

1914,  chapter  492,  was  repealed  by  article  16 
ot  the  constitution,  adopted  by  the  people  in 

1915,  and  known  as  the  referendum,  and  that 
section  6  of  that  article  prohibited  the  sub- 
mission to  the  vote  of  the  people  the  Act  of 

1916,  charter  340,  which  was  submitted  and 
adopted  in  accordance  with  the  provisions  of 
that  act.  Article  16  of  the  constitution  au- 
thorised a  referendum  vote,  with  certain  well 
defined  exceptions,  upon  'any  act,  or  part  of 
any  act,  of  the  general  assembly  of  Mary- 
land, if  approved  by  the  governor,  or  if  passed 
by  the  general  assembly  over  the  veto  of  the 
governor.'  Section  6  provided  that:  'No  law 
or  constitutional  amendment  licensing,  regu- 
lating, prohibiting  or  submitting  to  local 
option  ttie  manufacture  or  sale  of  malt  or 
spirituous  liquors  shall  be  referred  or  re- 
peale4  under  any  act  of  the  provisions  of 
this  article.'  The  manifest  purpose  of  that 
section  was  to  deny  referendum  vote  upon 
any  act  dealing  with  the  subjects  mentioned 
in  the  section.  It  was  not  intended  as  a 
limitation  upon  the  general  power  of  the  gen- 
eral assembly,  and  since  the  decision  in  Fell 
V.  State,  42  Md.  71 — ^which  is  supported  by 
the  great  weight  of  authority  in  the  American 
courts — ^it  cannot  be  questioned  that  the  gen- 
eral assembly  had  the  power  to  submit  the 
Act  of  1916  to  the  approval  of  the  voters  of 
Carroll  county.  We  do  not  find  a  single  pro- 
vision in  the  Act  of  1914,  chapter  492,  which 
ifa  inconsistent  with  any  provision  of  the 
referendum  amendment.  Adhering  to  the  con* 
elusion  reached  in  the  Grouse  case  upon  the 
objections  there  made,  and  finding  no  merit 
in  the  additional  objection  urged  in  this  case 
against  the  validity  of  the  act,  the  order  ap- 
pealed from  will  be  affirmed." 

Bule  in  TeocaSm 

In  Texas  the  supreme  court  holds  that  a 
Local  Option  Law  is  invalid  as  a  delegation  of 
legislative  power  (Ex  p.  Mitchell,  177  S. 
T\'.  953)  thereby  overruling  a  recent  decision 
of  the  court  of  civil  appeals.  Roper  v.  Lump- 
kins;  163  S.  W.  110.  The  court  of  criminal  ap- 
peal on  the  other  hand  has  sustained  the  va- 
lidity of  a  Local  Option  Law  in  several  cases. 
Kx  p.  Farnsworth,  61  Tex.  Crim.  363,  136  S. 
\\\  536;  Ex  p.  Francis,  72  Tex.  Crim.  304, 
165  S.  W.  147.  And  see  the  reported  case. 
See  also  State  t.  Clark  79  Tex.  Crim.  669,  187 
S.  W.  760.  However,  in  Lyle  v.  State  (Tex.) 
193  S,  W.  680,  that  court  overruled  its  previ- 
ous decisions  and  held  the  act  to  be  invalid, 
saying:  "In  holding  the  act  in  question 
valid,  this  court,  in  the  majority  opinions  in 
Ex  parte  Francis,  72  Tex.  Crim.  304,  166  S. 


W.  147,  and  in  Ex  parte  Mode,  180  S.  W.  708, 
citofl  many  cases  from  the  courts  of  orucr 
states  supporting  their  eon  elusion.,  and  niiiVes 
copious  quotations  from  them.  An  inspect  ion 
of  these  opinions  will  disclose  the  fact  that 
many  courts  in  other  jurisdictions  have 
reached  the  opposite  conclusion,  and  in  vol- 
ume 1,  Ann.  Cas.  p.  374,  there  are  cited  caset^ 
from  California,  Delaware,  Indiana,  Iowa  and 
Washington  wherein  similar  laws  have  been 
held  unconstitutional.  We  think  that,  con- 
sidering the  later  cases  decided  by  the  courts 
in  other  states,  the  weight  of  numbers  is  in 
favor  of  the  validity  of  similar  laws.  Enough 
has  been  said,  however,  to  disclose  the  fact 
that  there  is  a  marked  conflict  in  the  deci- 
sions of  other  courts  upon  the  subject.  Many 
of  them  are  rendered  by  divided  courts,  and 
courts  of  the  same  states  have  in  many  in- 
stances rendered  conflicting  opinions  touching^ 
the  matter.  Some  of  them  are  under  consti- 
tutions having  express  provisions  authorizing 
the  passage  of  Local  Option  Laws;  some  of 
them  deal  with  subjects  relating  to  municipal 
affairs.  Without  entering  into  a  further  dis- 
cussion  of  them,  it  suffices  to  say  that  none- 
of  them  are  in  jurisdictions  with  a  constitu- 
tional history  like  ours,  nor  in  which  there- 
has  been  a  legislative  construction  or  judicial 
interpretation  such  as  obtains  in  thla  atate.'/ 


BERRY 


V. 


MARION  COTJIfTT  LUMBER 
COMPANY. 


South  Carolina  Supreme  Court— July  17, 

1917. 


108  S.  Car,  108;  98  S.  B.  328, 


Deeds    •*    Constmotion    —    Habendmnfc 
Constmed  witV  Premises. 

A  deed  made  pursuant  to  an  option  lumber 
contract  contained  two  habendum  clauses,, 
which  read  "To  have  and  to  hold,  all  the  short 
straw,  poplar  and  cypress  on  the  said  five- 
tracts  of  land  in  said  five  options  above  de- 
scribed and  named,  together  with  all  the 
rights  and  privileges,  members,  rights  and 
privileges  stipulated  in  said  option  to  be 
given  to  the  said  Cape  Fear  Lumber  Com- 
pany, their  successors  and  assigns."  "To 
have  and  to  hold  all  and  singular,  the  said 
premises  before  mentioned  unto  the  said  Cape 
Fear  Lumber  Company,  their  successors  and 
assies  forever."  It  is  held,  that  as  the^ 
term  "premises"  is  used  as  embracing  all  that 
part  of  the  deed  which  precedes  the  habendum. 
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and  is  the  proper  .technical  sense  of  the  term 
as  used  in  conveyances,  and  as  the  deed  refers 
to  the  option  contract  giving  a  limited  time 
within  which  to  cut  and  remove  the  timber, 
a  second  habendum  clause  conveyed  only  bucIl 
privileges  and  rights  &b  are  set  forth  in  the 
option,  and  not  a  fee  in  the  timber. 
[See  note  at  end  of  this  case.] 

Deed  Referring  to  Anotber  Instru- 
n&e&t. 

Where  a  timber  deed  refers  to  another  in- 
strument for  its  terms,  it  takes  both  instru- 
ments  to  show  the  entire  contract. 

Infants  —  Prooeedinc  to  Carrj  Out 
Contract  •*  Erroneone  Order  by  Mas- 
ter —  Effect* 

In  a 'proceeding  on  account  of  the  infancy 
of  a  party  in  interest  seeking  the  aid  of  the 
court  to  carry  out  the  provisions  of  an  option 
timber  contract,  if  the  master  attempts  to 
exceed  his  authority  and  convey  a  fee  in  the 
timber,  the  excess  over  the  rights  and  privi- 
leges as  set  forth  in  the  option  is  void. 

Natnro  of  Proceodinc  to  Declare  Op- 
tion Forfeited. 

A  proceeding  to  declare  that  the  rights  un- 
der a  master's  timber  deed  made  in  an  action 
by  the  parties  to  carry  out  the  provisions  of 
an  option  had  expired,  and  to  enjoin  the 
exercise  of  any  further  rights  under  the  deed 
and  for  damages,  is  not  a  proceeding  to  re- 
form a  deed. 

Deeds  —  Option  —  Declaration  of  For- 
f  eitnre  —  Betnm  of  Consideration. 

In  an  action  to  declare  that  the  rights  un- 
der a  master's  deed  executed  pursuant  to  a 
timber  option  had  expired,  the  return  of  the 
money  received  as  consideration  for  the  deed 
is  not  necessary  in  the  absence  of  an  attempt 
to  reform  the  deed. 

Trees  and  Tiniber  —  Option  to  Bemore 
•*  Time  for  Exercise. 

'  Where  an  option  timber  contract  is  silent 
as  to  when  the  purchaser  is  to  commence  to 
cut  the  timber,  the  cutting  and  removal  must 
be  within  a  reasonable  time. 

[See  6  Ann.  Cas.  249;  12  Ann.  Cas.  918.] 

Evidence  —  Parol  to  Vary  Writing 
Tiniber  Option  Contract. 

While  an  option  timber  contract  speaks  for 
itself  and  cannot  be  varied  by  parol  evidence 
as  far  as  its  contents  are  concerned,  where 
it  is  silent  as  to  the  time  when  the  purchaser 
was  to  commence  to  cut  ,the  timber,  the  cir- 
cumstances surrounding  the  parties  at  the 
time  it  was  made  can  be  detailed,  and  any- 
thing that  took  place  at  that  time  which 
would  tend  to  show  what  the  parties  intended 
as  to  the  time  in  which  the  cutting  was  to 
commence  would  be  competent  to  be  consid- 
ered for  what  it  was  worth. 

Trees  and  Tiniber  —  Option  Contract  — 
Constmction  Pnrebaser  Cbarged  "witb 
Notice  of  Circumstances. 

It  is  incumbent  on  the  purchaser  of  tim- 
ber under  an  option  contract  to  aflcertain  the 
facts  and  circumstances  of  the  situation  of 
the  parties  when  he  purchases,  and  he  is 
charged  with  knowledge  of  the  proper  legal 
construction  of  the  contract  as  to  the  time 
when  the  cutting  should  commence. 


Appeal  and  Error  —  Harmless  Error  — 
Wrong  Reason  for  Correct  Decision* 

It  is  not  reversible  error  for  a  judge  to 
base  his  correct  judgment  on  the  wrong  case 
previously  decided,  the  question  being  whether 
the  conclusion  is  right>  dnd  not  whether  the 
trial  judge  assigned  the  right  reason  for  it 

Appeal  from  Common  Pleas  Circuit  Court, 
Dillon  county:  Shifp,  Judge, 

Action  by  Mary  Ellen  Berry,  plaintiff, 
against  Marion  County  Lumber  Company, 
defendant.  Judgment  for  plaintiff.  Defend- 
ant appeals.  The  facta  are  stated  in  the 
opinion^ 


Hmury  E.  Davie  and  M,  0,  Woods  for  ap- 
pellant. 
h,  D,  Lide  and  Emry  Buck  for  respondent. 


[Ill]  F&A8EB,  J. — J.  E.  Lide  Berry,  as 
administrator  of  the  estate  of  Elihu  Berry, 
executed  to  the  Cape  Fear  Lumber  Company, 
defendant's  grantor,  Ave  options  covering  the 
timber  on  several  tracts  of  land;  the  timber 
on  the  land  described  in  the  complaint  be- 
ing covered  by  one  of  them.  These  lands 
were  owned  by  the  children  and  grandchil- 
dren of  Elihu  Berry,  some  of  whom  were  in- 
fants. The  options  provided  for  a  limited 
time  within  which  to  cut  and  remove  the 
timber.  Inasmuch  as  there  were  minors  in 
the  case,  it  was  necessary  to  ask  the  aid  of 
the  Court  to  convey  their  interests.  The 
suit  was  brought  to  carry  out  the  contract 
set  out  in  the  option.  ,  The  whole  proceeding 
was  based  on  the  terms  set  out  in  the  op- 
tion. The  master's  deed  made  in  the  case 
has  been  the  source  of  trouble.  The  appel- 
lant claims  that  the  master's  deed  conv^s  a 
fee  to  the  timber,  and  the  respondent  daims 
that  the  deed  merely  conveys  the  interests 
covered  by  the  option.  This  suit  was  brought 
to  declare  that  the  rights  under  the  deed  had 
expired,  to  enjoin  the  exercise  of  any  further 
rights  under  the  deed,  and  for  damages.  The 
defendant  lost  on  Circuit.    Hence  this  appeal. 

There  are  two  habendum  clauses,  which 
read: 

"To  have  and  to  hold,  all  the  short  straw, 
poplar  and  cypress  on  the  said  five  tracts 
of  land  in  said  five  options  above  described 
and  named,  together  with  all  the  rights  and 
privileges,  members,  rights  and  privileges 
stipulated  in  said  option  to  be  given  to  the 
said  Cape  Fear  Lumber  Company,  their  suc- 
cessors and  assigns." 

'To  have  and  to  hold  all  and  siAgular,  Ihe 
said  premises  before  mentioned  unto  the  said 
Cape  Fear  Lumber  Company,  their  successors 
and  assigns  forever." 

1.  The  appellant  claima  that,  as  a  deed 
progresses,  the  grantor  may  relinquish,  in  a 
subsequent*  clause,  any  rights  [112]  he  may 
have  reserved  in  former  clauses,  and  that. 


BERRY  ▼.  MARION 

lOB  8. 

under  the  application  of  this  rule,  the  sec- 
ond habendum  conveys  a  fee.  Even  if  that 
rule  applies  to  a  judicial  sale,  it  would  not 
avail  the  appellant  here,  inasmuch  as  the 
second  habendum  does  not  convey  a  fee.  The 
grantee  is  ''to  have  and  to  hold  all  and  sin- 
gular the  said  premises.*'  What  is  the  mean- 
ing of  the  word  "premises"  as  here  used? 

3.  Washburn  on  Real  Property  {5th  ed.) 
p.  466:  **The  term  'premises/  it  will  be  per- 
ceived, has  thus  far  been  used  as  embracing 
all  that  part  of  a  deed  which  precedes  the 
habendum;  and  this  is  the  proper  technical 
sense  of  the  term  as  used  in  conveyancing. 
In  its  etymological  sense,  the  term  applies  to 
that  which  has  been  before  mentioned,  and 
includes  facts  recited  in  the  instrument  in 
which  it  is  used." 

22  Axn.  &  Eng.  Ebc  (N.  E.)  p.  1176:  "The 
technical  meaning  of  the  word  'premises'  in 
a  deed  is  all  that  precedes  the  habendum." 

It  is  needless  to  multiply  authorities. 

The  second  habendum  is  to  have  and  to 
hold  that  which  has  gone  before.  la  the  pre- 
vious part  of  the  master's  deed  the  option  is 
referred  to  in  the  preamble  and  the  granting 
elause. 

It  is  not  necessary  to  encumber  this  opin- 
ion with  authority  to  show  that,  when  one 
instrilment  refers  to  another  for  its  terms, 
it  takes  both  instruments  to  show  the  entire 
contract. 

In  Herlong  ▼.  Southern  States  Lumber  Co. 
"93  8.  C.  529,  77  S.  E.  219,  a  written  instru- 
ment referred  to  a  parol  agreement  for  its 
terms,  and  the  parol  agreement  was  proved 
as  a  part  of  the  contract.  It  was  made  so 
by  the  parties  themselves.  In  this  case  the 
master's  deed  does  not  state  what  the  "privi- 
leges" and  "rights"  are,  but  refers  to  the 
option  as  recorded  in  the  office  of  the  clerk 
of  the  Court.  The  opinion  did  not  convey 
A  fee,  and  the  deed  did  not  convey  or  at- 
tempt to  convey  [113]  a  fee,  but  only  such 
privileges  and  rights  as  were  set  forth  in  the 
option.  The  appellant  is  on  the  land  claim- 
ing all  the  advantages  of  the  option,  and  it 
cannot  claim  the  advantages  and  repudiate 
the   disadvantages. 

The  proceedings  were  taken,  on  account  of 
the  infancy  of  some  of  the  parties  in  interest, 
to  carry  out  the  provisions  of  the  option. 
The  judgment  directed  that  the  conveyance 
should  be  so  made,  and,  if  the  master  had 
attempted  to  exceed  his  authority,  the  ex- 
cess would  have  been  void.  See  Iseman  v. 
McMillan,  36  8.  C.  27,  15  S.  E.  336,  and 
Carolina  Sav.  Bank  ▼.  McMahon,  37  S.  C, 
309,  16  8.  E.  31.  The  case  of  C^orbett  v. 
Fogle,  72  8.  C.  312,  51  8.  E.  884,  is  not  in 
•conflict  with  these  cases,  for  the  reason  that 
in  Corbett  v^  Fogle,  supra,  there  was  a  lapse 
of  more  than  20  years  and  the  sale  was  con- 
£rmed  and  was  res  adjudioa>tcL    There  was 
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not  a  sufficient  lapse  of  time  in  this  case, 
nor  was  the  sale  confirmed.  This  exception 
is  overruled. 

2.  The  second  and  third  exceptions  are 
argued  together. 

"The  position  here  taken  is  threefold:  (1) 
That  the  deed  is  a  fee  simple  conveyance ;  ( 2 ) 
that  it  cannot  be  reformed  in  the  absence 
of  appropriate  allegations  in  the  complaint 
addressed  to  that  end;  and  (3)  that,  before 
relief  can  be  had,  there  must  be  a  restora- 
tion or  an  offer  of  restoration  of  the  moneys 
received  as  consideration  for  the  deed." 

(1)  The  deed  did  not  convey  a  fee  as  we 
have  seen. 

(2)  This  is  not  a  proceeding  to  reform  the 
deed. 

(3)  A  retiirn  of  the  money  was  not  nec- 
essary unless  there  was  an  attempt  to  reform 
the  deed.  The  plaintiff  is  standing  on  the 
deed,  and  that  the  appellant  has  lost  his 
"rights"  and  "privileges"  was  due  to  no  fault 
of  the  plaintiff. 

These  exceptions  are  overruled. 

3.  "We  contend  under  this  exception 
(fourth)  that  all  the  prior  conversations, 
promises,  and  contracts  that  tend  to 
[114]  vary  or  contradict  the  terms  of  a  fee 
simple  deed  to  Cape  Fear  Lumber  Company 
were  inadmissible."  This  exception  is  over- 
ruled under  Minshew  v.  Atlantic  Coast  Lum- 
ber Corp.  98  S.  C.  19-21,  81  S.  E.  1027. 

The  fourth  exception  assigns  error  on  the 
part  of  his  Honor  in  considering  testimony 
tending  to  show  that  the  grantor  of  the  deed 
at  the  time  of  its  execution  was  led  to  be- 
lieve by  the  purchaser  that  a  mill  would  be 
located  in  the  near  future  near  the  timber 
sold;  the  appellant's  contention  being  that 
it  was  inadmissible  as  far  as  defendant  was 
concerned  in  the  absence  of  any  evidence 
showing  that  any  such  notice  had  been 
brought  home  to  the  defendant,  who  was  the 
subsequent  purchaser,  and  that  the  contract 
was  in  reference  to  real  estate  not  in  writing, 
and  not  to  be  performed  in  one  year,  and 
tended  to  vary  or  add  to  the  terms  of  the 
written  contract.  The  contract  was  silent  as 
to  when  the  purchaser  was  to  commence  to 
cut  the  timber,  and  under  the  law  the  cut- 
ting and  removal  must  be  within  a  reason- 
able time,  and  anything  that  took  place  at 
the  time  the  original  contract  was  entered 
into  that  would  go  to  show  what  the  parties 
intended  as  to  the  time  in  which  the  cutting 
was  to  commence,  or  would  in  any  manner 
elucidate  or  throw  light  on  this  question, 
would  be  competent  as  evidence  to  be  con- 
sidered for  what  it  was  worth,  and  would  not 
be  varying  in  any  manner  the  written  instru- 
ment. There  is  no  contention  between  the 
parties  about  the  contract  entered  into  be- 
tween Wall  and  Montague.  The  paper  is  ad- 
mitted by  both  parties  here  in  this  suit  to  be 
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the  actuaj  contra^t^  but  they  differ  as  to  the 
force  and  effect  of  it;  one  claiming  that  it 
is  canceled,  and  the  other  that  it  is  live  and 
active.  The  contract  speaks  for  itself  and 
cannot  be  varied  as  far  as  its  contents  are 
concerned  by  parol  evidence.  But  the  cir- 
cumstances surrounding  the  parties  at  the 
time  it  was  made  can  be  detailed,  and  any 
separate  and  independent  agreement  made  at 
the  time,  or  any  understanding  separate  and 
apart  and  embodied  In  the  contract,  and  in 
no  sense  [115]  a  part  of  the  contract,  en- 
tered into  in  writing,  is  competent  evidence. 
It  was  incumbent  on  the  purchaser  to  ascer 
tain  the  facts  and  circumstances  of  the  sit- 
uation of  the  parties  when  he  purchased.  It 
was  held  in  Flagler  ▼.  Atlantic  Coast  Lum- 
ber Corp.  89  S.  C.  328,  71  8.  E.  849,  that  the 
rights  of  a  purchaser  under  a  contract  of  this 
kind  would  depend  upon  the  facts  and  cir- 
cumstances surrounding  the  parties  at  the 
time  of  the  execution  of  the  contract,  so  that 
the  term  of  years  acquired  under  the  contract 
depended  upon  these  facts  and  circumstances, 
and  whatever  terms  these  facts  and  circum- 
stances should  fix  would  be  the  term  ac- 
quired. 

The  appellant  here  was  charged  with 
knowledge  of  a  proper  legal  construction  of 
the  contract  and  as  to  the  time  that  the  cut- 
ting should  conunence  under  the  contract  de- 
pended upon  the  facts  and  circumstances  sur- 
rounding the  parties  at  the  time  the  contract 
was  made,  and  the  defendant  was  chargeable 
with  that  notice.  The  evidence  was  perti- 
nent and  competent  to  throw  light  on  the. 
question  of  what  was  a  reasonable  time  as 
contemplated  by  the  parties  to  the  original 
contract  and  was  properly  admitted  by  his 
Honor.  Sullivan  v.  Williams,  43  S.  C.  489, 
21  S.  E.  642;  Eureka  Elastic  Paint  Co.  v. 
Bennett-Hedgpeth  Co.  85  S.  C.  493,  67  S.  E. 
738. 

4.  "This  exception  (fifth)  complains  of 
error  on  the  part  of  the  Circuit  Judge  in 
holding  that  this  case  could  not  be  distin- 
guished from  the  M  in  shew  and  Gray  cases 
previously  decided  by  this  Court." 

It  is  not  reversible  error  for  a  Judge  to 
base  his  judgment  on  the  wrong  case  previ- 
ously decided.  The  question  is,  was  the  con- 
clusion right,  and  not,  did  the  trial  Judge 
assign  the  right  reason  or  right  case  for  itT 

All  the  exceptions  are  overruled,  and  the 
judgment  affirmed. 


NOTE, 

In  the  reported  case  the  court  construes 
a  deed  containing  two  habendum  clauses,  the 
first  of  which  declared  that  the  grantee 
should  have  and  hold  the  timber  rights  in 
cc.  ..in   options,,  while  the  second   read   ''to 


have  and  to  hold  all  and  singular  the  said 
premises  before  mentioned,'*  etc.  It  is  held 
that  the  first  habendum  w^as  not  extended 
by  the  second  and  that  the  deed  conveyed 
only  the  rights  of  the  grantor  in  the  options 
first  mentioned.  The  construction  of  the 
habendum  clause  of  a  deed  in  connection  with 
the  premises  is  discussed  in  the  notes  to 
Whetstone  v.  Hunt,  8  Ann.  Cas.  443;  Stokes 
y.  State,  Ann.  Cas.  1917D  657;  and  Wilkms 
Y.  Norman,  111  Am.   St.  Bep.  767. 


FORMAK  feT  A&. 


v. 


MUTUAI.  UFE  INSURANCE  COM- 


Kentucky  Court  of  Apppeals — January  30, 


178  Ky.  647;  101  S.  W.  270. 


Insnranoe  •*  Representatioma  of  In- 
surer •*  Amonnt  to  Be  Realized  from 
Policy. 

In  action  by  an  insured  to  recover  difference 
between  surplus  as  computed  by  defendant  in- 
surance company  and  amount  guaranteed 
when  policy  was  Issued,  evidence  is  held  to 
be  sufficient  to  show  that  insured  was  indiuvd 
to  take  out  policy  by  insurer's  representation'^ 
as  to  the  amount  of  surplus. he  would  rei-.'ivr. 

Wliat  Constitntes  Part  of  PoUey  —  At- 
taehed  Paper. 

Where  a  life  policy  is  delivered  by  insurer 
with  a  paper  attached  thereto,  it  will  be  as- 
sumed that  it  was  attached  by  the  home  of- 
fice at  the  time  policy  was  attested  by  th(» 
officers. 

Illnstration  of  Resnltt  as  Part  of  Pol- 
icy. 

Where  a  written  "illustration"  of  the  sur- 
plus plaintiff  would  receive  upon  his  life 
policy  was  officially  attested  in  same  hantl- 
writing  as  policy,  as  an  inducement  to  hi-- 
taking  it,  and  was  pasted  to  policy  when 
plaintiff  received  it,  it  is  held  that  it  was 
intended  as  and  was  a  part  of  the  contract. 

[See  note  at  end  of  this  case.] 

Same* 

Where  an  insurance  company  in  a  written 
"illustration"  attested  by  its  officers,  which 
it  attached  to  plaintiff's  policy,  stated  a  Jcti- 
nite  amount  of  surplus  payable  at  the  end  nf 
20  years,  the  policy  being  silent  as  to  this, 
the  company  is  bound  to  pay  amount  stipu- 
latwl. 

[See  note  at  end  of  this  case.] 

Agreement  as  to  Amonnt  of  3nrplns. 

When  life  insurance  company  stipulated  a 
certain  amount  of  surplus  payable  to  insured 
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after  20  years,  it  is  immaterial  that  the 
comiMUij  could  not  then  know  what  surplus 
the  policy  would  earn  in  that  time. 

Coastniotion  of  Policy  —  UnderfltMul- 
ins  of  Inaured. 

Where  reasonable  doubt  exists  as  to  mean- 
ing of  insurance  contract,  the  construction 
that  will  carry  out  the  insured's  understand- 
ing should  be  adopted,  where  his  understand- 
ing is  based  upon  representations  made  by 
the  company. 

Appeal  from  Circuit  Court,  Fayette 
coiuty. 

Action  by  T.  T^  Forman,  plaintiff,  against 
Muttial  Life  Insurance  Company,  defendant. 
Judgment  for  defendant.  Plaintiff  appeals. 
The  facts  are  stated  in  the  opinion. 
Reversed. 

Hohaon  d  Hohson,  Matt  Walton,  John  B. 
Shannon  and  M,  Don  Forman  for  appellant. 

Frederick  L.  Allen,  George  R,  Hunt, 
Grubbs  d  Qruhbs,  Chas,  8.  Grubbs  and  Rod- 
man Grubbe  for  appellee. 

[548]  Cabboll,  J.— On  April  16,  1892,  the 
Mutual  Life  Insurance  Company,  by  its  poli- 
cy of  that  date,  insured  the  life  of  the  ap- 
pellant, T.  T.  Forman,  for  two  thousand  dol- 
lars, the  policy  being  payable  to  his  wife. 

The  policy  contained  this  clause:  "This 
policy  is  issued  on  the  twenty-year  distribu- 
tion plan.  It  will  be  credited  with  its  distrib- 
utive share  of  surplus  apportioned  at  the  ex- 
piratiim  of  twenty  years  from  date  of  issue. 
Only  twenty-year  distribution  policies  in 
force  at  the  end  of  such  term,  and  entitled 
thereto  by  year  of  issue  shall  share  in  such 
distribution  of  the  surplus;  and  no  other  dis- 
tribution to  such  policies  shall  be  made  at 
any  previous  time.  All  surplus  so  appor- 
tioned may  be  applied  at  the  end  of  such 
period  to  purchase  an  annuity  or  may  then 
l)e  drawn  in  cash."     .     .    , 

[C49]  Forman  kept  the  policy  in  force  un- 
til April  16,  1912,  twenty  years  after  the 
date  of  its  issual,  at  which  time  he  was  no- 
tified that  the  surplus  dividend  on  his  poli- 
cy was  $518.28,  and  that  he  could  either  draw 
Ihis  amoimt  in  cash  or  could  select  any  one 
(y{  the  several  other  equivalent  options  pro- 
vided in  the  policy.  Forman  elected  to  re- 
ceive the  surplus  dividend  in  cash  and  ac- 
cordingly the  sum  of  $518.28  was  paid  to 
him,  with  the  stipulation  that  it  should  not 
prejudice  his  right  to  recover  from  the  com- 
pany the  difference  between  the  amount  re- 
ceived and  $996.08,  the  amount  he  claimed. 
The  company  declining  to  pay  the  amount 
claimed  hy  Forman  as  cash  surplus,  viz.: 
$996.08,  he  brought  this  suit  to  recover  the 
ilifference  between  $518.28  and  $996.08,  and 
the  lower  court  having  dismissed  his  peti- 
tion, he  prosecutes  this  appeah 
Ann.  Cas.  1918E.— 56. 


Forman  insists  that  he  is  entitled  to  the 
difference  between  the  amount  paid  and  the 
amount  claimed,  upon  the  ground  that  the 
company,  at  the  time  the  policy  was  delivered 
to  and  accepted  by  him,  guaranteed  that  the 
surplus  dividend  at  the  expiration  of  twen- 
ty years  would  be  $996.08,  and  upon  further 
ground  that,  on  a  fair  accounting  of  the  sur- 
plus to  which  his  policy  was  entitled,  he 
would  receive  the  sum  claimed  bv  him. 

As  we  have  reached  the  conclusion  that 
Forman  is  entitled  to  the  relief  sought,  up- 
on the  ground  that  the  company  guaranteed 
as  a  part  of  the  contract  of  insurance  that 
it  would  pay  to  him  as  surplus  earned  by 
his  policy  at  the  end  of  twenty  years,  $996.08, 
we  do  not  find  it  necessary  to  enter  into  a 
consideration  of  the  question  whether  a  fair 
accounting  would  show  him  entitled  to 
$996.08  or  any  larger  sum  that  the  company 
paid. 

Forman  in  his  deposition  says  that  Dr. 
H.  D.  Rodman,  who  was  then  an  agent  for 
the  company,  solicited  him  to  take  out  a 
policy  in  the  company,  and  as  an  evidenc<» 
of  the  inviting  qualities,  of  the  policy,  sub- 
mitted to  him  an  '^illustration.*'  This  "il- 
lustration" consisted  of  two  pages;  on  one 
was  some  illustrated  matter  and  the  signa- 
ture in  writing  of  F.  Schroider,  Assistant 
Secretary,  attested  by  the  seal  of  the  com- 
pany, and  on  the  other  was  the  following 
printed  and  written  matter.     [See  p.  882] 

[551]  He  further  testifies  that  he  was  at- 
tracted by  the  options  set  out  in  the  "illus- 
tration," and  said  to  Dr.  Rodman  "that  this 
illustration  appeals  to  me,  and  after  confer- 
ence with  him  the  result  of  it  was  that  I  in- 
formed him  that  if  he  would  have  the  illuR- 
tration  which  he  presented  to  me  approved 
by  some  general  oflBcer  of  the  company,  I 
would  take  out  the  policy.  He  agreed  to 
this,  and  while  perhaps  there  was  nothincr 
said  in  the  application  with  reference  to  tht* 
illustration  being  made  a  part  of  the  policy. 
I  had  Dr.  Rodman's  agreement  that  it  should 
be  so  approved  and  attached  to  the  policy 
and  he  made  his  word  good. 

''At  the  head  of  the  illustration  in  pencil 
memorandum,  which  I  believe  to  be  in  the 
handwriting  of  Dr.  Rodman,  are  these  words, 
now  quite  indistinct  with  age,  as  follows: 
'Please  endorse  as  correct.' 

"I  believe  that  to  be  the  identical  paper 
which  was  filled  in  by  Dr.  Rodman  as  the  de- 
fendant's agent,  and  believe  that  it  is  the 
identical  paper  sent  by  Dr.  Rodman,  as  agent, 
to  the  defendant,  along  with  the  application 
which  I  made  for  insurance  in  defendant  com 
pany.  When  the  policy  was  returned  to  mc 
that  illustration  was  dated,  as  I  read  it,  the 
same  date  with  the  policy,  and  it  was  phys- 
ically attached  to  the  policy  when  the  same 
was  delivered  to  me  by  Dr.  Rodman  as  tho 
contract  of  insurance  with  the  company.    It 
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was  attached  by  mucilage  or  paste  to  the  pol- 
icy. 

''I  desire  to  call  attention  to  the  fact  that 
the  illustration  is  signed  'F..  Schroider,  As- 
sistant Secretary/  whose  name  is  signed  to 
my  policy  contract  and  his  signature  to  the 
policy  appears  to  me  in  the  same  handwrit- 


ing as  the  signature  of  F.  Schroider,  Assist- 
ant Secretary,  on  the  illustration.  Therefore, 
I  believed  at  the  time,  and  beliere  now,  that 
I  was  getting  the  approval  of  the  illustration 
by  a  general  officer,  or  two  general  officers, 
or  three  general  officers  of  the  defendant  com- 
pany.    I  say  three  because  there  are  some 


[560]  Age  39.     Please  endorse  as  correct. 


Prem.  I62.&0. 


ILLUSTRATION 
T.  T.  FOEMAH 

No.  496,382 

Income  Life  l^olicy 

Par  Value,  $2,000.00. 

Reserve,  $681.14. 

This  form  of  contract  is  new  and  original  in  its  essential  features.  Under  it  the 
policy-holder  has  several  options  of  settlement,  or  continuances,  as  below  stated.  The 
cash  and  equivalept  values  include  the  legal  reserve,  the  amount  of  which  is  specifically 
guaranteed,  and  the  surplus.  What  this  surplus  will  be  in  future  settlements  will 
necessarily  depend  upon  subsequent  experience.  The  surplus  incorporated  with  the  cash 
value  or  equivalent  options  in  this  example  ie  to  he  understood  as  an  adapted  iUustraiion 
based  upon  actual  experience  in  policy  settlements  of  recent  date. 


OPTIONS  AT  THE  END  OF  20  YEARS. 


3 
A 


12 

B 
3 


$1,677.14 
In  Cash 


«  AM 


$58.70 

Annual  Income 
and 

$1,677.14 
At  Death. 


C5 


2 
D7 


6 

E 
9 


$3,654.00 
At  Death. 


To  draw  in  cash  the  entire  reserve  with  the  accumu- 
lated surplus. 


OR,  "B" 

To  draw  as  annual  income  for  life,  and  continue  the 
sum  of  the  reserve  and  accumulated  surplus  as  paid-up 
insurance,  participating  in  futwe  dividends,  ana  paya- 
ble at  death. 


tiCMi 


$996.08 

Cash  Surplus  or 

$100.00 

Equivalent  Life 

Income  and 

$2,000.00 

At  Death. 


$168.38 
Income  After 
One  Year,  or 
$445.96  Income 
After  Ten  Years. 


OR  "C 

To  add  the  Insurance  value  of  accumulated  surplus 
to  the  amount  of  the  original  insurance  and  continue 
the  combined  amounts,  as  participating  insurance,  by 
payment  of  the  original  premium  only. 


««Tfc>» 


OR  "D 

To  draw  accumulated  surplus  in  cash,  or  as  an  equiva* 
lent  life  income,  and  continue  original  insurance,  par> 
ticipating  in  dividends,  by  payment  of  original  premium. 


OR  «E*» 

To  buy  a  one-year  deferred,  or  a  ten-year  deferred, 
income  with  the  total  cash  value. 


FORHAN  y.  MUTUAL  LIFE  INS.  CO. 
17$  Ky,  547, 


883 


cabaliBtic  signs  'Correct,  J.  W.'  on  the  back 
of  the  illustration,  that  I  have  neveir  been 
able  to  figure  out,  but  it  looks  like  somebody 
who  had  authority  to  handle  such  papers  had 
endorsed  it  correct  besides  Stewart  and 
Schroider.  It  is  perhaps  needless  for  me  to 
say,  but  I  do  state  it,  and  it  is  a  faot,  that 
the  representations  made  to  me  by  Dr.  Rod- 
man and  approved  by  these  officers  of  the 
company,  and  the  contents  of  the  illustration 
induced  me  to  take  out  this  contract  of  in- 
surance.'' 

[552]  On  cross-examination  he  was  asked 
and  said:  "Q.  Subsequent  to  the  application 
bein^  made  by  you  the  policy  came  back  from 
New  York  and  was  delivered  to  you  by  Dr. 
Rodman  ?  A.  I  think  that  is  right.  I  am 
sure  it  is.  Q.  Tou  have  testified  to  the  fact 
that  the  paper  called  'an  illustration'  in  your 
suit  and  in  this:  action  was  fastened  to  the 
policy  by  mucilage?  A.  I  have.  Q.  You 
don't  know  when  that  was  done,  do  you? 
A.  I  do  not.  Q.  In  other  words,  you  are  not 
advised  as  to  whether  that  illustration  was 
pasted  on  the  policy  at  the  home  office,  or 
at  the  office  in  Lexington?  A.  I  only  know 
that  it  was  physically  attached  to  the  policy 
when  it  was  delivered  to  me  by  Dr.  Rodman 
in  Lexington,  Kentucky.  I  never  saw  the 
policy  until  it  was  so  delivered." 

On  further  examination  in  chief  he  was 
asked  and  said:  "Q.  I  will  ask  you  if  the  il- 
lustration blank  which  you  testified  was  at- 
tached to  the  policy  at  the  time  of  its  de- 
livery to  you  was  not  exhibited  to  you  by  the 
agent  of  the  company,  who  solicited  the  in- 
surancej  prior  to  the  time  that  you  signed 
the  application  T  A.  I  have  so  testified  and 
believe  that  those  figures  are  Dr.  Rodman's 
figures  filling  in  the  blanks,  and  that  it  was 
sent  on  and  I  believe  stamped  in  New  York, 
and  was  undoubtedly  attached  to  the  policy 
and  delivered  to  me  on  or  about  the  middle 
of  April,  1892.  Q.  I  will  ask  you  whether 
or  not  you  requested  Dr.  Rodman,  as  agent 
of  the  company,  before  you  accepted  the  poli- 
cy which  was  issued  upon  the  application, 
to  forward  the  figures  which  he  had  made 
and  which  appear  upon  the  illustration,  to 
the  company  for  its  approval?  A.  I  did,  and 
as  I  recall  it,  it  was  made  a  condition  pre- 
cedent to  my  taking  the  insurance.  Q.  Do 
you  recall  any  conversation  with  Dr.  Rodman 
at  or  about  the  time  of  the  delivery  of  the 
policy,  or  previous  thereto,  in  which  he  said 
to  you,  in  substance,  that  he  had  submitted 
the  illustration  to  the  company  and  it  had 
been  approved?  A.  I  don't  remember  that 
because  .the  illustration  came  back  along  with 
the  policy.  Q.  With  the  marks  and  notations 
which  now  appear  upon  it?  A.  That  paper 
is  absolutely  unaltered  except  as  it  may  have 
become  obscure  by  age  from  the  time  it  was 
attached  to  that  policy  until  the  present 
dav." 


Dr.  H.  D.  Rodman  testified,  but  there  is  no 
conflict  between  his  evidence  and  that  of  Mr. 
Forman  as  to  [553]  what  transpired  when  the 
policy  was  being  solicited  or  afterwards,  or  in 
regard  to  the  circumstances  related  by  Mr. 
Forman  in  respect  to  the  paper  called  "illus- 
tration." Dr.  Rodman  further  said  that  in 
soliciting  insurance  agents  of  the  company  at 
that  time  did  use  such  papers  as  this  ''illus- 
tration," but  he  also  expressed  the  opinion 
that  they  were  not  a  part  of  the  contract 
of  insurance. 

In  order  that  the  issue  upon  which  we 
propose  to  rest  our  decision  may  be  clearly 
understood,  it  may  be  well  to  briefly  restate 
the  evidence  on  the  subject  of  this  "illustra- 
tion" and  the  contentions  of  the  respective 
parties  to  this  litigation.  We  think  the  evi- 
dence shows  in  a  very  satisfactory  way  that 
Mr.  Forman  was  induced  to  take  the  policy 
of  insurance  upon  the  faith  of  the  represen- 
tations as  to  what  options  he  would  have  the 
benefit  of  at  the  expiration  of  twenty  years 
as  they  were  stated  in  the  paper  that  will 
be  called  "illustration,"  and,  furthermore, 
that  he  declined  to  take  out  a  policy  until 
this  "illustration"  was  approved  by  a  general 
officer  of  the  company  at  the  home  office 
in  New  York  and  physically  attached  to  the 
policy.  He  was  not  willing  to  accept  the  rep- 
resentations of  the  soliciting  agent  as  to  the 
correctness  of  the  statements  set  forth  in 
this  "illustration,"  nor  was  he  willing  to  con- 
sent that  this  soliciting  agent  might  attempt 
to  make  this  "illustration"  a  part  of  the  pol- 
icy contract.  He  wanted  to  be  sure  that  this 
"illustration"  was  approved  by  some  author- 
ized officer  of  the  company  and  made  a  part 
of  the  policy  contract  under  the  direction  of 
some  authorized  officer,  and  so  the  "illustra- 
tion" was  sent  by  the  soliciting  agent  to  the 
home  office  of  the  company  in  the  city  of  New 
York,  and  its  authenticity  was  vouched  for 
by  the  signature  in  writing  of  the  assistant 
secretary  of  the  company  at  the  home  office, 
the  same  person  whose  signature,  in 
the  same  handwriting,  appears  on  the  policy 
contract,  with  the  seal  of  the  company  at- 
tached to  it. 

It  is  also  a  fair  assumption  that  at  the 
home  office  of  the  company  the  "illustration" 
was  physically  attached  to  the  policy  con- 
tract at  the  time  its  verity  was  attested  by 
the  assistant  secretary.  After  this  was  done, 
and  when  the  policy  contract  with  the  "illus- 
tration" physically  attached  to  it,  subscribed 
to  and  attested  in  the  manner  indicated,  was 
presented  Mr.  Forman,  he  accepted  the  pol- 
icy. 

[554]  Upon  this  state  of  facts  it  is  insisted 
in  behalf  of  Forman  that  this  "illustration" 
became  and  continued  to  be  a  part  of  tlie 
policy  contract,  as  much  so  as  if  what  it  con- 
tains had  been  incorporated  in  the  policy 
contract  itself;  or,  in  other  words,  that  the 
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"illustration"  and  what  may  be  called  the 
policy  contract  proper  are  to  be  treated  as 
one  contract  and  the  rights  of  the  parties 
determined  from  a  consideration  of  fhese  two 
papers,  looking  at  them  as  one  contract  and 
the  only  contract  between  the  parties. 

On  the  other  hand,  the  argument  for  the 
company  is  that  the  ''illustration"  is  not  and 
never  was  a  part  of  the  contract  of  insurance. 
That  it  was  only  an  advertising  illustration 
of  what  the  company  believed  the  options 
would  amount  to  at  the  end  of  twenty  years. 
It  is  a  further  argument  that  even  though  the 
''illustration"  should  be  treated  as  a  part  of 
the  contract  of  insurance,  it  does  not  consti- 
tute a  guarantee  or  promise  that  the  amounts 
mentioned  therein  would  be  paid  to  the  pol- 
icyholder at  the  end  of  twenty  years. 

In  considering  first  the  question  whether 
this  paper  designated  as  "illustration"  is  to 
be  treated  as  a  part  of  the  contract  of  insur- 
ance, we  have  been  furnished  with  much  au- 
thority in  support  of  their  respective  conten- 
tions by  opposing  counsel,  but  none  of  the 
cases  relied  on  develop  states  of  fact,  like 
those  appearing  in  this  record  as  we  have 
set  them  out. 

The  case  of  Southern  Mut.  L.  Ins.  Co.  v. 
Montague,  84  Ky.  663,  2  S.  W.  443,  4  Am. 
St.  Rep.  218,  was  a  suit  by  Montague,  a  pol- 
icyholder, to  compel  the  insurance  company 
to  issue  to  him  a  paid-up  policy.  The  com- 
pany resisted  this  suit  upon  the  ground  that 
tbe  policy  contract  did  not  obligate  it  to 
issue  such  a  policy.  In  avoidance  of  this  de- 
fense, Montague  relied  upon  a  pamphlet  is- 
sued by  the  company  setting  forth  what  it 
would  do,  including  the  issuaJ  of  the  charac- 
ter of  policy  demanded  by  him.  In  consider- 
ing the  effect  of  this  pamphlet,  which  was 
held  by  the  court  to  be  binding  on  the  com- 
pany, the  court  said: 

"At  the  time  the  general  agent  of  the  eom- 
])any  solicited  the  insurance  from  the  ap- 
pellee, he  presented  and  delivered  to  him  a 
pamphlet  issued  by  the  company,  with  the 
names  of  its  officers  and  executive  committee 
indorsed  upon  it,  setting  forth  the  nature  and 
advantage  of  life  insurance,  and  particularly 
in  the  [555]  Southern  Mutual  Life  Ins.  Co. 
.  .  .  This  pamphlet  reads:  .  .  .  'Those 
desiring  to  discontinue  payments  of  the  an- 
nual premiums  may,  after  the  payment  of 
four  annual  premiums  on  the  life  plan,  or 
two  on  the  ten-year  or  endowment  plans,  dis- 
pose of  their  policies  to  the  company,  in 
which  case  they  will  receive  the  equitable 
value,  either  in  cash,  or  a  policy  of  insur- 
ance will  be  issued  for  a  fixed  sum,  payable 
at  death.' 

"This  plan  of  insurance  the  company, 
through  its  chief  officers,  presented  to  the 
people  of  the  state,  by  its  authorized  agents, 
with  insurance  policies,  drafted  in  the  man- 


ner and  form  as  the  one  delivered  to  the  ap- 
pellee. It  is  not  pretended  that  any  part  of 
this  pamphlet  was  embodied  in  the  insurance 
policy,  but  it  is  alleged  by  the  appellee  that 
it  was  represented  by  the  agent  of  the  com- 
pany that  the  stipulations  in  said  pamphlet 
formed  a  part  of  the  contract,  and  that  after 
the  payment  of  the  premiums,  four  in  num- 
ber, the  policy  could  not  be  forfeited  to  the 
extent  of  the  payments  made.  The  appellee 
paid  nine  premiums  and  failed  to  pay  the 
tenth,  and  it  is  nqw  claimed  that  he  was  not 
entitled  to  a  paid-up  policy  because  the  ver- 

•  biage  of  the  pamphlet  was  not  embodied  in 
the  policy.  The  fact  of  the  exhibition  of  the 
pamphlet,  and  the  representations  made  by 
the  company's  agent,  which  are  admitted  by 
the  appellant,  and  established  by  the  testi- 
mony of  the  agent  whose  duty  it  wfis  to  so- 
licit subscriptions  upon  the  -  representations 
contained  in  it,  made  that  a  part  of  the  agree- 
ment. .  .  .  The  printed  pamphlet  was  not 
only  the  inducement,  but  formed  a  part  of 
the  consideration  for  which  the  premium 
notes  were  executed  and  the  contract  entered 
into  by  the  assured.     The  rights  of  the  as- 

.  sured  under  it  was  the  prime  cause  for  his 
accepting  the  policy,  and  gave  the  appellant 
as  an  insurance  company,  as  it  maintained, 
the  preference  over  all  others,  and  to  hold 
that  it  was  not  intended  as  a  part  of  the 
contract  would  be  sustaining  a  fraud  that 
no  court  of  conscience  could  sanction." 

In  Equitable  L.  Assur.  Soc  v.  Meuth,  145 
Ky.  160,  Ann.  Cas.  1913B  061,  140  S.  W.  157. 
privileges  endorsed  on  the  back  of  the  policy 
in  pencil  writing,  which  were  testified  by 
the  insured  to  have  been  in  the  policy  when 
he  received  it,  were  held  to  be  a  part  of  the 
policy  contract,  although  there  was  no  refer- 
ence in  the  printed  or  written  parts  of  the 
policy  [556]  contract  to  these  figures;  and 
the  court  said:  "When  the  president  signed 
his  name  on  the  face  of  the  policy,  with  his 
name  printed  under  what  was  signed  on  the 
back  of  the  policy,  he  made  the  whole  policy 
the  contract  of  the  company." 

In  Timlin  v.  Equitable  L.  Assur.  Soc.  141 
Wis.  276,  124  N.  W.  253,  the  facts  were 
these:  Timlin  took  out  a  policy  of  insurance 
in  the  Equitable  Society  for  one  thousand 
dollars  on  the  twenty ^year  plan.  There  were 
certain  options  allowed  the  insured  in  the  body 
of  the  policy,  and  there  was  attached  to  the 
policy  by  a  pin  a  small  sheet  on  which  there 
was  certain  printed  and  written  matter.  This 
paper  was  very  much  like  the  "illustration" 
in  this  case  and  set  out  the  amounts  that 
tbe  insured  would  get  at  the  expiration  of 
twenty  years  in  selecting  one  of  the  options 
described  in  the  policy.  At  the  expiration 
of  twenty  years  the  insured  elected  to  accept 
the  benefits  of  one  of  the  options  mentioned 
in  the  policy  and  the  Equitable  Society  of- 
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fcred  to  pay  him  the  amount  of  the  option 
according  to  its  method  of  calculating  the 
amount  due.  The  insured  refused  to  accept 
tke  proposition  and  insisted  that  he  wsfs  en- 
titled to  the  amount  stipulated  for  in  the 
paper  pinned  to  the  policy.  In  the  opinion 
the  policy  proper  was  described  as  "A,"  and 
the  paper  attached  was  described  as  "B/* 
-and  the  question  for  decision  in  the  case  was 
whether  the  paper  "B"  was  a  part  of  the 
policy  contract  "A.**  In  disposing  of  the  case 
the  court,  in  the  course  of  the  opinion  hold- 
ing that  the  paper  "B"  was  a  part  of  the 
contract,  said: 

''In  the  light  of  the  facts  and  circumstances 
shown,  plaintiff's  possession  and  production 
of  pages  "A"  and  **B*'  sufficiently  establish 
that  they  were  transmitted  to  him  by  the 
defendant  in  carrying  out  the  negotiations 
for  the  contemplated  life  insurance  policy. 
It  18,  however,  averred  that  the  fact  of  such 
delivery  of  page  "B"  is  not  proof  that  the 
statements  therein  are  a  part  of  the  insur- 
ance contract  made  by  the  parties.  True, 
such  delivery  in  itself  is  not  proof  conclusive 
that  the  writing  on  this  page  embraces  a 
part  of  the  contract,  but  such  fact,  in  connec* 
tion  with  the  other  facts  of  the  transaction, 
has  a  material  and  significant  bearing,  and 
tends  to  show  that  the  contents  of  this  page 
"B"  embody  a  part  of  the  negotiations  had 
between  the  parties  and  that  they  are  ex^ 
pressed  in  the  writing. 

[557]  **It  is  argued  that  the  provisions 
contained  in  page  'A'  show  that  it  was  under- 
stood and  stipulated  that  this  sheet  embraced 
the  whole  contract,  and  therefore  the  page 
'B'  is  excluded  therefrom.  Stress  is  placed 
on  the  provision  that  'the  contract  between 
the  parties  hereto  is  completely  set  forth  in 
this  policy,  and  the  application  therefor,  tak- 
en together,  and  none  of  its  terms  can  be 
modified,  .  .  .  except  by  an  agreement  in 
writing,'  signed  by  one  of  the  authorized 
officers.  There  is  nothing  in  this  provision 
excluding  page  "B"  from  being  a  part  of 
the  policy,  for  the  question  remains:  What, 
under  this  provision,  constitutes  the  policy? 
Plaintiff  asserts  that  it  consists  of  the  agree- 
ment set  forth  on  pages  'A'  and  'B,'  while  the 
defendant  claims  that  page  'A'  alone  covers 
it.  We  do  not  consider  that  the  words  'this 
policy,'  as  used  in  this  provision,  restrict  it 
to  page  'A.'  The  term  as  here  used  is  ap- 
plied to  the  contract  made  by  the  parties, 
and  in  this  connection  embraces  the  agree- 
ments of  the  parties,  whether  embodied  in 
page  'A'  or  in  both  pages  *A'  and  *B.*   .    .    . 

"Viewing  the  pages  *A'  and  *B*  in  the  light 
of  their  contents,  we  find  that  they  obvious- 
ly treat  of  the  same  subject-matter,  and  that 
the  various  provisions  are  in  accord  and  are 
harmonious  and  mutually  complementary.  It 
is  manifest  that  the  agreements  of  page  'B' 


make  definite  and  certain  what  was  left  in- 
definite in  the  fifth  paragraph  of  'provisions 
and  requirements*  of  page  *A.'  This  seems  a 
most  natural  and  reasonable  thing  for  a  per- 
son to  do  in  negotiating  for  life  insurance. 
The  all-important  questions  for  the  applicant 
are  the  amount  of  the  premiums  and  the  fi- 
nancial value  of  the  contract  at  its  maturi- 
ty. And  80,  here,  it  is  evident  that  the  plain- 
tiff sought  to  purchase  insurance  that  would 
yield  him  definite  financial  returns,  and  that 
the  defendant  company  stipulated  that  the 
contract  would  yield  the  amounts  specified  in 
page  'B'  if  it  should  be  in  force  at  the  end 
of  the  tontine  period." 

In  Tourtellotte  v.  New  York  L.  Ins.  Co. 
156  Wis.  456,  144  N.  W.  1117,  the  question 
was  whether  a  paper  not  attached  to  the 
p6licy  but  delivered  with  it  in  the  mail 
should  be  treated  as  a  part  of  the  contract 
as  it  was  set  forth  in  the  policy.  This  state- 
ment, which  was  delivered  to  the  insured 
with  the  policy,  made  definite  and  certain 
the  amount  that  the  insured  would  receive 
upon  his  election  [558]  to  accept  the  benefit 
of  options  described  in  the  policy,  and  is  very 
much  the  8ame  character  of  paper  as  the 
"illustration"  in  this  case.  In  holding  tliat 
the  paper  accompanying  the  policy  did  not 
guarantee  the  payment  of  the  amount  speci- 
fied therein,  the  court  said: 

"The  statement  purports  to  do  nothing  but 
illustrate  or  explain  the  contract.  It  con- 
tains no  words  of  promise  or  guaranty." 

"It  then  proceeded  to  distinguish  this  case 
on  the  facts  from  the  Timlin  case,  by  say- 
ing that  in  the  Timlin  case:  "It  was  held 
to  contain  words  of  promise  as  to  the  amount 
to  be  paid,  while  here  we  have  language 
which  purports  only  to  'illustrate'  the  policy, 
and  which  states  the  source  of  the  figures 
upon  which  the  illustration  is  based."  And 
further  said  that  Tourtelotte  understood 
when  he  accepted  the  contract  that  he  would 
only  get  at  the  end  of  the  option  period  his 
equitable  share  in  the  surplus  and  not  the 
sum  set  forth  in  the  paper.  The  essential 
difference  between  that  case  and  the  one  we 
have  consists  in  the  fact  that  here  the  "il- 
lustration" was  attached  to  and  mads  a  part 
of  the  contract,  and  Forman  in  accepting  the 
policy  understood  that  when  the  option 
period  arrived  he  would  have  the  right  to 
select  one  of  the  amounts  specified  in  the 
"illustration."  A  further  material  difference 
grows  out  of  the  fact,  which  we  will  pres- 
ently endeavor  to  establish,  that  the  "illus- 
tration" was  a  guarantee  to  Forman  that  he 
would  receive  the  amounts  therein  specified. 

sin  Untermyer  v.  Mutual  L.  Ins.  Go.  128 
App.  Div.  615,  113  N.  Y.  S.  221,  a  controversy 
arose  between  the  insured  and  the  company 
as  to  whether  a  paper  delivered  with  the  pol- 
icy by  the  soliciting  agent  of  the  company 
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should  be  treated  as  a  part  of  the  contract  of 
insurance,  and  the  court,  in  holding  that  it 
should  not,  said:  "The  policy  bearing  the 
signature  of  the  officers  of  the  company  and 
its  promise  to  pay,  contained  no  promise  as 
to  this  future  speculative  result,  but  did  bear 
in  emphatic  terms  a  notice  to  the  holder  that 
no  agent  had  power  on  behalf  of  the  company 
to  make  or  modify  this  or  any  contract  of 
insurance  to  extend  the  time  for  paying  a 
premium,  to  bind  the  company  in  making  any 
promise,  or  by  receiving  any  representations 
or  information  not  contained  in  the  applica- 
tion for  this  policy. 

"The  whole  claim  of  the  plaintiff  is  based 
upon  the  contemporaneous  writing  signed  by 
the  soliciting  agent  [559]  and  called  an  'il- 
lustration;' her  contention  being  that  that 
paper,  signed  by  the  agent,  because  it  was 
upon  a  blunk  furnished  by  the  company  and 
was  delivered  to  the  insured  at  the  same 
time  with  the  delivery  of  the  policy,  was,  in 
spite  of  and  in  the  face  of  the  warning  and 
notice'  contained  in  the  policy  itself,  never- 
theless the  act  of  the  company  and  binding 
upon  it  as  its  direct  promise. 

"We  hold  upon  this  statement  of  facts  that 
this  paper  was  a  mere  presentation  by  the 
soliciting  agent  of  the  hoped-for  results  based 
upon  the  past  experience  of  the  company, 
that  he  had  no  power  to  make  it  as  a  bind- 
ing contract  of  the  company,  and  that  the 
company  is  not  affected  by  iJ3 

It  will  be  observed  in  that  case  that  the 
decision  was  put  upon  the  ground  that  the 
paper  relied  on  by  the  insured  was  a  mere 
presentation  by  a  soliciting  agent  who  had 
no  power  to  make  it  a  binding  contract  on 
the  company,  and  so  the  difference  between 
that  case  and  the  one  before  us  is  obvious. 

In  Mclntyre  v.  Cotton  States  L.  Ins.  Co. 
82  Ga.  478,  9  S.  E.  1124,  the  question  was 
whether  a  prospectus  issued  by  the  company 
and  used  by  its  agents  in  procuring  insur- 
ance should  be  treated  as  a  part  of  the  con- 
tract and  binding  on  the  company,  and  the 
court  held  that  it  should  not. 

In  Grange  v.  Penn  Mut.  L.  Ins.  Oo.  235 
Pa.  St.  320,  84  Atl.  302,  the  insured  relied 
on  a  statement  of  estimates  given  to  him  by 
an  officer  of  the  company  pending  the  nego- 
tiations for  the  policy,  claiming  that  the  ''es- 
timates" of  the  options  that  he  had  the  priv- 
ilege of  electing  to  have  at  the  end  of  a  cer- 
tain period  set  forth  in  this  estimate  induced 
him  to  take  the  policy,  and,  therefore,  the 
company  was  obliged  to  give  him  the  benefit 
of  the  options  set  forth  in  the  estimates;  but 
in  holding  that  the  insured  could  not  have 
the  relief  sought  on  this  ground,  the  court 
said: 

"Counsel  for  appellant  contends  that  these 
statements  of  the  assistant  secretary  of  the 
company  were  misrepresentations  of  material 


facts,  and  that  the  company  should  be  held 
responsible  to  him  in  damages  for  the  deceit 
which  he  alleges  was  practiced.     But  with 
respect  to  this  matter  the  trial  judge  fotind 
that  the  evidence  of  misrepresentation  tvsb 
not  sufficiently  clear,  precise,  and  indubitable 
to  demand  a  reformation  of  the  [560]  policy, 
and  that   the  misrepresentations   were   con- 
cerned with  matters  which  were  the  subject 
of  estimate  merely,  and  not  of  concrete  fact, 
and,  therefore,  they  do  not  support  the.  ap- 
pellant's allegations  of  fraud  in  the  making 
of  the  contract.    He  farther  held  that  it  was 
not  within  the  power  of  the  assistant  secre- 
tary to  bind  the  defendant  company  by  any 
representation,  in  such  a  manner  as  to  gvwe 
to  the  plaintiff  any  advantage   over  other 
policyholders  in  the  company.    The  court  also 
found  that  the  representation  made  by  the 
assistant   secretary   that   the   estimate    was 
based  on  the  past  experience  of  the  company 
did  not  constitute  such  deceit  as  would  jus- 
tify a  recovery  of  damages  by  appellant,  or 
would  entitle  him  to  an  accounting  by  the 
company.     These  conclusions  seem  to  us  to 
reasonably  follow  fr<»n  the  evidence  concern- 
ing the  matter  in  question."    It  will  thus  be 
seen  that  in  that  case  the  insured  sought  re- 
lief upon  the  ground  of  fraud  and  deceit  prac- 
ticed on  him  in  the  procurement  of  the  poli- 
cy and   the   relief  was   denied   because    the 
evidence  was  not  sufficient  to  support  it. 

In  Williams  v.  New  York  L.  Ins.  Co.  122 
Md.  141,  89  Atl.  97,  there  was  pasted  on 
the  policy  a  typewritten  statement  setting 
forth  the  amount  that  would  be  paid  the  in- 
sured on  the  expiration  of  the  accumulation 
period;  and  the  question  in  the  case  was 
whether  the  company  was  bound  by  the  fig- 
ures contained  in  this  slip.  In  considering 
the  effect  of  this  slip  and  in  holding  that  the 
company  was  not  bound  by  its  contents,  the 
court  said  that  this  question  depended  upon 
**whether  or  not  the  slip  pasted  on  it,  al- 
ready quoted,  was  a  part  of  the  contract  be- 
tween the  parties,  and  if  it  was,  what  effect, 
if  any,  did  it  have  upon  the  policy  itself? 

It  is  to  be  noted  at  the  outset  that  the 
slip  is  neither  signed  nor  initialed,  nor  is 
there  anything  upon  it  to  indicate  that  it 
was,  or  was  intended  to  be,  any  part  of  the 
contracts  Where  or  how  it  originated  *is  not 
shown  by  the  evidence.  Dr.  Williams  testifies 
that  the  only  time  he  ever  saw  the  policy 
was  when  Mr.  Howland  delivered  it  to  him, 
and  that  at  that  time  it  had  the  typewritten 
slip  pasted  on  the  third  page;  but  he  fur- 
ther testifies  that  that  is  what  he  relied  on 
in  taking  out  the  policy,  those  figures.  This 
is  a  manifest  impossibility.  The  insurance 
was  taken  out  in  July,  and  the  policy  was  not 
made  out  until  October.  He  could  [561  ]  not 
then  have  relied,  in  taking  out  this  insurance, 
upon  something  which  had  no  existence  until 
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three  months  later.  But  he  further  says,  and 
this  is  probably  what  he  means,  that  the 
agent  who  solicited  the  insurance  made  him 
certain  representations  as  to  figures,  and 
that  this  slip  corresponded  with  the  repre- 
sentations made  to  him.  Whatever  the  rep- 
resentations may  have  been,  they  were 
merged  in  the  contract.  The  mere  fact  of 
the  fastening  of  the  slip  to  the  policy  could 
not  make  it  a  part  of  the  contract,  where 
there  was  no  reference  on  either  p<9licy  or 
8lip  of  the  one  to  the  other."  It  will  be  no- 
ticed that  the  court  put  its  decision  upon 
the  point  that  the  slip  was  neither  signed 
nor  initialed,  nor  was  there  anything  to  in- 
dicate that  it  was  intended  to  be  a  part  of 
the  contract,  thus  plainly  distinguishing  it 
from  tlie  case  we  have. 

In  Provident  Sav.  L.  Assur.  Soo.  v.  With- 
ers, 132  Ky.  541,  116  S.  W.  360,  in  a  liti- 
gation with  the  assurance  society  as  to  the 
meaning  and  effect  of  the  contract  of  insur- 
ance^ the  insured  relied  upon  a  paper  styled 
an  ''illustration"  and  claimed  that  the  assur- 
ance society  by  fraud  or  mistake  had  not  de- 
livered to  him  a  contract  that  -contained 
the  stipulations  set  forth  in  the  "illustra- 
tion,''  upon  which  stipulations  he  relied.  It 
appears  trom  the  opinion  that  the  soliciting 
agent  at  the  time  he  delivered  the  policy 
gave  to  the  insured  the  'illustration''  which 
was  signed  by  the  agent.  In  holding  that 
the  "illustration'*  was  not  binding  on  the  com- 
pany, the  court  said: 

''Withers  accepted  his  policies  when  the 
company  sent  them  to  him.  He  could  have 
told  by  the  simplest  inspection  whether  they 
conformed  to  the  contract  Johnson  had  made 
with  him.  He  kept  the  policies  until  he 
brought  this  suit  on  October  17,  1906,  or 
about  seven  yeaft  after  the  policies  were  de- 
livered to  him.  He  cannot  now  say  that  he 
has  not  accepted  the  policies,  for  he  kept  the 
policies  and  regularly  paid  the  premiums. 
By  the  statute  the  policy  is  the  sole  measure 
of  the  company's  liability.  We  have  held  in 
several  cases  that  nothing  outside  of  the  policy 
such  as  the  application  or  other  prior  con- 
tract can  b^  pleaded  by  the  company  to  modi- 
fy its  liability  under  the  contract.  The  stat- 
ute is  for  the  protection  of  both  the  company 
and  the  policyholder.  Preliminary  contracts 
previous  to  the  issual  of  the  policy  can  be 
shown  by  neither  to  defeat  its  operation. 
[562]  .  .  .  The  plaintiff  cannot  have  re- 
lief under  the  special  contract  relied  -on  be- 
cause that  was  merged  in  the  policies,  and 
he  cannot  now  have  the  policies  corrected 
for  fraud  or  mistake  because  the  action  is 
not  brought  within  five  years  after  the  per- 
petration of  the  fraud  or  the  making  of  the 
mistake,  and  after  he  knew  or  by  ordinary 
diligence  should  have  known  it.  He  had  the 
policies.  He  could  have  looked  at  them  at  any 


time.  He  cannot  accept  them,  and,  after 
keeping  them  for  seven  years,  and  after  the 
time  has  expired  within  which  he  might  have 
had  the  policies  corrected  for  fraud  or  mis- 
take, have  relief  in  equity.  To  do  this  would 
be  to  encourage  or  reward  supineness,  and  it 
would  be  to  establish  a  rule  that  would  de- 
stroy the  value  of  written  contracts." 

Another  illustrative  case  is  Langdon  v. 
Northwestern  Mut.  L.  Ins.  Co.  199  N.  Y.  188, 
92  N.  E.  440,  in  which  a  divided  court  held 
that  the  insured  was  not  entitled  to  a  refor- 
mation of  his  policy  to  conform  to  the  stip- 
ulations in  a  paper  entitled  "a  special  con- 
tract;" putting  its  decision  upon  the  ground 
that  the  special  contract  was  understood  to 
be  no  more  than  a  prospectus  and  upon  the 
further  ground  that  the  insured  by  his  laches 
had  deprived  himself  of  the  right  to  ask  a 
reformation.' 

A  discussion  of  the  question  before  us  may 
also  be  found  in  Bliss  on  Life  Insurance, 
page  612,  and  Cooley's  Briefs  on  the  Law  of 
Insurance,  vol.  1,  page  662. 

Many  other  cases  have  been  examined,  but 
it  would  extend  this  already  lengthy  opinion 
beyond  reasonable  bounds  to  give  extracts 
from  the  numerous  cases  on  the  subject.  It 
is  sufficient  to  say  that  no  one  that  we  have 
cited  or  examined  presents  as  strong  reasons 
for  holding  the  "illustration"  to  be  a  part 
of  the  policy  contract  as  do  the  facts  in  the 
case  we  have.  In  the  cases  holding  tKat 
slips,  prospectuses,  illustrations  and  other 
like  papers  sought  to  be  made  a  part  of  the 
policy  could  not  be  so  treated,  it  will  be  gen- 
erally found  that  this  conclusion  was  reached 
because  the  paper  relied  on  was  either  signed 
by  some  unauthorized  agent  of  the  company, 
or  was  not  attached  to  the  policy,  or  was 
understood  not  too  be  a  part  of  the  contract, 
or  was  not  relied  on  by  the  insured.  But 
in  this  case  the  "illustration"  was  signed 
by  one  of  the  chief  officers  of  the  company; 
it  was  physically  attached  to  the  policy;  it 
was-  the  inducement  offered  by  the  company 
to  Forman  why  he  [563]  should  accept  the 
policy,  and  set  forth  the  reasons  that  caused 
him  to  accept  it,  and  he  understood  that  this 
"illustration"  was  a  part  of  the  contract. 
No  person  of  ordinary  intelligence,  receiving 
a  policy  under  the  circumstances  Mr.  Forraan 
accepted  this  one,  would  have  any  reason- 
able doubt  that  the  "illustration"  was  in- 
tended to  be  and  was  a  part  of  the  contract 
Nor  can  there  be  any  reasonable  doubt  that 
the  company  intended  he  should  so  believe. 

Another  question  is,  does  it  contain  express 
6r  implied  stipulations  binding,  or  that 
should  be  construed  to  bind,  the  company  to 
pay  the  cash  surplus  of  $996.08  mentioned 
in  the  "illustration?"  Counsel  for  the  com- 
pany say  it  does  not;  that  even  if  it  should 
be  treated  as  a  part  of  the  contract,  it  was 
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no  more  than  &n  agreement  that  the  company 
would  set  apart  to  this  policy  such  an  amount 
of  surplus  as  the  policy  was  entitled  to;  or, 
in  other  words,  the  "illustration"  and  the 
policy  when  read  together  or  separately  mean 
in  respect  to  this  matter  the  same  thing  and 
neither  contains  a  promise  or  guarantee  that 
tlie  company  will  pay  any  certain  sum. 

Let  us  see  now  by  comparison  of  the  appli- 
cation, the  policy  and  the  "illustration"  if  the 
''illustration"  promised  to  do  no  more  than 
the  policy,  or  should  be  so  construed.  The 
application  signed  by  Forman  recites  that: 
"I  further  agree  that  in  any  distribution  of 
surplus  the  principles  and  methods  which  may 
be  adopted  by  the  company  for  such  distri- 
bution and  its  determination  of  the  amount 
apportioned  to  such  policy  shall  be  and  are 
hereby  ratified  and  accepted  by  me,"  and  the 
policy  stipulated:  "It  will  be  credited  with 
its  distributive  share  of  surplus  apportioned 
at  the  expiration  of  twenty  years  from  the 
date  of  issue."  So  that  neither  in  the  appli- 
cation nor  in  the  policy  is  there  any  state- 
ment as  to  the  amount  of  surplus  that  would 
be  apportioned  to  the  policy.  The  matter  of 
distribution  and  apportionment  was  left  by 
the  terms  of  these  papers  to  the  good  faith 
and  honesty  of  the  company.  But  when  we 
turn  to  the  "illustration"  we  find,  in  option 
"D,"  under  the  head  of  "options  at  the  end 
of  twenty  years,"  that  he  should  have  the 
right  "to  draw  accumulated  surplus  in  cash, 
.     .     .     $996.08  cash  surplus." 

[564]  It  is  very  true  that  this  "illustra- 
tion" also  recites  that:  "What  this  surpllta 
will  be  in  future  settlements  will  necessarily 
depend  upon  subsequent  experience,"  and  fur- 
ther states  that:  "The  accompanying  figures 
are  correct  as  an  illustration  based  upon  the 
experience  of  the  company."  But  if  the  com- 
pany did  not  intend  to  practice  a  fraud  on 
Forman  or  to  deceive  him — and  it  is  urgently 
insisted  that  the  company  did  not  intend  to 
do  either — what  was  the  purpose  in  making 
a  part  of  the  contract  this  "illustration"  and 
specifying  in  it  that  he  should  have  the  op- 
tion at  the  end  of  twenty  vears  "to  draw  ac- 
cumulated  surplus  in  cash,  .  .  .  $036,087 
The  policy  contract  provided  that  he  should 
have  the  surplus  apportioned  to  his  policy  at 
the  end  of  twenty  years  but  did  not  specify 
what  the  amount  of  the  surplus  would  be,  and 
this  is  what  Forman  wanted  to  know.  This 
is  why  he  demanded  tlie  "illustration,"  plain- 
ly setting  forth  the  amount  he  could  draw, 
and,  manifestly,  the  company  should  not  be 
permitted  to  say  that  the  figures  $996.08  are 
meaningless,  or  that  they  are  a  mere  esti- 
mate, because  to  allow  it  to  escape  liability 
on  this  ground  would  be  to  assume  that  it 
did  endeavor  to  deceive  and  defraud  For- 
man. Any  reasonable  man  of  average  intel- 
ligence  would  understand  from  reading  the 


"illustration"  that  at  the  end  of  twenty  years 
he  would  get  $996.08.  This  is  the  only  fair 
construction  of  which  the  "illustration"  and 
the  policy  when  read  together  are  suscepti- 
ble. And  this  is  manifestly  the  construction 
the  company  jntended  Forman  should  put  on 
the  "illustration"  when  read  with  his  policy. 
It  was  the  belief  that' he  would  get  $906.08 
that  induced  him  to  accept  the  contract,  and 
the  company  attached  the  "illustration"  to 
the  policy  to  satisfy  Forman  on  this  vital 
point.  It  knew  as  well  as  he  did  that  the 
policy  did  not  give  him  the  definite  assur- 
ance that  he  wanted,  and  so  to  make  eertain 
this  indefinite  condition  in  the  policy,  it 
made  the  "illustration"  a  part  of  the  con- 
tract for  the  sole  purpose  of  guaranteeing 
to  Forman  that  at  the  end  of.  twenty  years 
he  could  get  $096.08.  This  is  the  only  fair 
and  honest  theory  upon  which  the  conduct 
of  the  company  in  attaching  the '  "illustra- 
tion" to  the  policy  can  be  explained. 

We  prefer  to  adopt  this  view  rather  than 
assume  that  the  company  was  attempting  to 
practice  a  fraud  [665]  on  or  deceive  Forman 
by  inducing  him  to  accept  the  policy  on  the 
faith  of  the  assurance  that  at  the  end  of 
twenty  years  he  could  draw  $996.08  in  sur- 
plus, when  it  did  not  intend  to  pay  him  this 
amount,  because  it  is  perfectly  plain  that  the 
company  by  this  "illustration"  either  in- 
tended to  pay  Forman  at  the  end  of  twenty 
years  $996.08  or  it  intended  to  deceive  him. 

The  two  papers,  therefore,  should  be  read 
as  if  the  company  had  agreed  that  at  the 
expiration  of  twenty  years  the  distributive 
share  of  surplus  to  which  the  policy  would 
be  entitled  would  be  $996.08.  This  was  the 
construction  of  the  contract  by  Forman  at 
the  time  it  was  made;  this  was  the  construe* 
tiou  that  the  company  intended  should  be 
placed  on  it  by  him  and  this  is  the  construc- 
tion tbat  we  put  on  it. 

When  an  insurance  company  puts  out  pa- 
pers like  this  "illustration"  and  makes  them 
a  part  of  its  policy  contract,  as  it  did  in  this 
case,  it  should  be  required  to  perform  the 
stipulations  of  the  contract,  including  those 
o<^tained  in  the  papers  that  axe  made  a  part 
of  it  according  to  their  reasonable  interpre- 
tation and  according  to  the  interpretation 
the  company  intended  the  insured  should 
place  on  them  and  that  he  did  place  on  them. 
Insurance  companies,  dealing  as  they  do  with 
all  classes  of  people,  should  not  be  allowed 
to  purposely  mislead  or  deceive  their  patrons 
by  preparing  for  their  information  and  guid- 
ance statements,  and  after  securing  contracts 
on  the  faith  of  these  statements,  repudiate 
them,  and  escape  liability  on  the  pretense 
that  the  papers  or  statements  were  merely 
allowable  advertising  schemes  or  expressions 
of  an  opinion  as  to  what  the  company  hoped 
it  might  be  able  to  do.     This  should  be  so 
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Ing  that  no  policy  was  rendered  invalid  if, 
at  the  nonpayment  of  the  premium,  the  as- 
sured applied  for  a  paid  up  policy,  to  the 
amount  of  the  payments  already  made.  The 
court  said:  "But  there  is  no  provision  of 
the  policy,  nor  of  the  conditions  annexed  for 
the  issuance  to  the  plaintiff  or  his  wife  of  a 
paid  up  policy  for  any  portion  of  the  pre- 
miums. There  is  no  proof  of  any  stipulation 
to  that  effect  between  the  parties,  even  if 
parol  proof  were  admissible  to  change  the 
contract.  It  is  the  prospectus  which  con- 
tains the  clause  relied  on.  The  statements 
of  the  prospectus,  unless  made  a  part  of  the 
contract/  would  merely  be  representations, 
like  the  representations  in  relation  to  the 
dividends,  and  could  only  be  looked  to  on 
the  question  of  the  fraud  which  would  avoid 
the  contract.  The  reference  to  the  prospectus 
on  the  back  of  the  policy  would  not  change 
the  result,  for  the  obvious  reason  that  it 
does  not  show  an  intent  that  the  prospectus 
should  form  a  part  of  the  contract.  The 
language  is:  The  prospectus  of  the  company 
may  be  had  gratis  by  applying  at  either  the 
principal  office  or  to  any  of  the  agents:* 
Ruse  V.  Mut.  Ben.  L.  Ins.  Co.  23  N.  Y.  616; 
Farmers'  Ins.  etc.  Co.  v.  Snyder,  16  Wend. 
(N.  Y.)  481;  Burritt  v.  Saratoga  County 
Mut.  F.  Ins.  Co.  5  Hill   (N.  Y.)  188." 

JThen  Not  Attached  or  Referred  to  in 

Policy. 

The  general  rule  seems  to  be  that  an  ad- 
vertisement, illustration,  or  the  like,  issued 
for  the  purpose  of  soliciting  insurance,  does 
Bot  constitute  a  part  of  the  contract  of  in- 
surance where  the  same  is  not  attached  to 
the  policy  or  referred  to  therein.  Mutual 
Ben.  L.  Ins.  Co.  v.  Ruse,  8  Ga.  534;  Prov- 
ident Sav.  Lu  Assur.  Soc.  v.  Withers,  132 
Ky.  641,  116  S.  W.  360;  Ruse  v.  Mut.  Ben. 
L.  Ins.  Co.  23  N.  Y,  516,  reversing  26  Barb. 
666;  Langdon  v.  Northwestern  Mut.  L.  Ins. 
Co.  199  N.  Y.  188,  92  N.  E.  440;  Untermyer 
V.  Mut  L.  Ins.  Co.  128  App.  Div.  815,  113 
N.  Y.  8.  221;  Odell  v.  Manhattan  L.  Ins.  Co. 
9  Ohio  Dec.   (Reprint)   589,  16  Cine.  H  Bui. 

197. 

In  Provident  Pav.  L.  Assur.  Soc.  v.  With- 
ers, supra,  ail  action  was  brought  to  require 
the  defendant  company  to  deliver  to  the 
plaintiff  policies  containing  certain  condi- 
tions. It  appeared  that  one  of  the  agents  of 
the  company  at  the  time  of  negotiating  with 
the  plaintiff  to  take  out  (he  insurance,  signed 
and  delivered  to  the  plaintiff  a  paper  con- 
taining an  illustration  of  the  benefits  to  be 
derived  from  the  proposed  insurance,  but 
the  policy  as  delivered  varied  therefrom. 
The  court  held  that  the  -policy  was  the  sole 
measure  of  the  company's  liability  and  that 
the  illustration  in  question  could  not  be 
shown  to  vary  the  contract  as  contained  in 


the  policy,  saying:  "Johnson  admitted  giv- 
ing the  writing  to  Withers,  but  testified  that 
that  part  of  the  writing  which  follows  the 
words,  Hibove  values  are  guaranteed  in  pol- 
icy,' was  simply  an  estimate,  and  that  this 
was  explained  to  Withers  at  the  time.  It  is 
very  evident  from  the  paper  itself  that  the 
figures  above  these  words  were  guaranteed 
in  the  policy,  and  the  fact  that  these  words 
were  put  in  the  center  of  the  paper  is  per- 
suasive that  the  remainder  of  the  paper  was 
not  guaranteed  in  the  policy.  But,  however 
this  may  be.  Withers  accepted  his  policies 
when  the  company  sent  them  to  him.  He 
could  have  told  by  the  simplest  inspection 
whether  they  conformed  to  the  contract 
Johnson  had  made  with  him.  He  kept  the 
policies  until  he  brought  this  suit  on  October 
17,  1906,  or  about  seven  years  after  the  pol- 
icies were  delivered  to  him.  He  cannot  now 
say  that  he  has  not  accepted  the  policies,  for 
he  kept  the  policies  and  regularly  paid  the 
premiums.  By  the  statute  the  policy  is  the 
sole  measure  of  the  company's  liability.  We 
have  held  in  several  cases  that  nothing  out- 
side'of  the  policy  such  as  the  application  or 
other  prior  contract  can  be  pleaded  by  the 
company  to  modify  its  liability  under  the 
contract.  The  statute  is  for  the  protection  of 
both  the  company  and  the  policyholder.  Pre- 
liminary contracts  previous  to  the  issual  of 
the  policy  can  be  shown  by  neither  to  defeat 
its  operation.  Manhattan  L.  Ins.  Co.  v. 
Myers,  109  Ky.  372,  69  S.  W.  30;  Providence 
Sav.  Lu  Assur.  Soc.  v.  Puryear,  100  Ky.  381, 
50  S.  W.  16;  American  Guild  v.  Wyatt,  126 
Ky.  44,  100  S.  W.  266;  Metropolitan  L*  Ins. 
Co.  V.  Moore,  117  Ky.  651,  79  S.  W.  219,  The 
plaintiff  cannot  have  relief  under  the  special 
contract  relied  on  because  that  was  merged 
in  the  policies,  and  he  cannot  now  have  the 
policies  corrected  for  fraud  or  mistake  be- 
cause the  action  is  not  brought  within  five 
years  after  the  perpetration  of  the  fraud  01 
the  making  of  the  mistake,  and  after  he  knew 
or  by  ordinary  diligence  should  have  known 
it." 

In  Mutual  Ben.  L.  Ins.  Co.  v.  Ruse,  8  Ga. 
634,  it  appeared  that  the  defendant  company 
issued  to  the  plaintiff  a  policy  of  insurance 
at  an  annual  premium  to  be  paid  on  a  cer- 
tain date  and  reciting  that  if  the  premium 
was  not  so  paid  the  policy  would  be  void. 
It  also  appeared  that  by  the  '^prospectus," 
etc.,  contained  in  a  printed  pamphlet  deliv- 
ered by  the  agents  of  the  company  to  persons 
insuring,  as  containing  the  conditions  on 
which  insurance  could  be  effected,  it  was 
stated  under  the  head  of  "Forfeiture  of  Pol- 
icy," that:  "a  party  neglecting  to  pay  his 
premium  within  thirty  days  after  it  becomes 
due,"  forfeits  the  interest  he  has  in  the  pol- 
icy. Four  days  after  the  annual  premium 
became  due,  the  insured  died,  and  a  few  days 
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conditions  on  page  A.  .  .  .  Viewing  the 
pages  A  and  B  in  the  light  of  their  contents, 
we  find  that  they  obviously  treat  of  the 
same  subject-matter,  and  that  the  various 
provisions  are  in  accord  and  are  harmonious 
and  mutually  complementary.  It  Is  manifest 
that  the  agreements  of  page  B  make  definite 
and  certain  what  was  left  indefinite  in  the 
fifth  paragraph  of  'provisions  and  require- 
ments' of  page  A.  This  seems  a  most  natural 
and  reasonable  thing  for  a  person  to  do  in 
negotiating  for  •  life  insurance.  The  all- 
important  questions  for  the  applicant  are 
the  amount  of  the  premiums  and  the  financial 
value  of  the  contract  at  its  maturity.  And 
so,  here,  it  is  evident  that  the  plaintiff  sought 
to  purchase  insurance  that  would  yield  him 
definite  financial  returns,  and  that  the  de- 
fendant company  stipulated  that  the  con- 
tract would  yield  the  amounts  specified  in 
page  B  if  it  should  be  in  force  at  the  end 
of  the  tontine  period.  The  argument  of  the 
defendant  that  the  company  did  not  so  con- 
tract because  the  company  was  unable  to 
make  that  certain  which  in  its  very  nature 
is  uncertain  is  fully  met  by  the  fact  that 
they  may  and  probably  did  have  sufficient 
information  on  the  subject  to  warrant  them 
in  undertaking  this  obligation.  This  is  sus- 
tained by  the  statement  on  page  B  that 
'These  estimates  are  the  authorized  figures 
of  the  society.'  It  is  evident  that  the  parties 
agreed  upon  the  amount  to  be  apportioned 
to  this  policy  under  its  provisions  as  a 
tontine  dividend  policy,  a  matter  which  is 
usually  left  unascertained." 

On  the  other  hand,  it  has  been  held  that  a 
paper  attached  to  a  policy  of  insurance  does 
not  constitute  a  part  tliereof  where  the  same 
it*  not  referred  to  in  the  policy  and  where 
its  contents  are  in  direct  conflict  with  some 
of  its  terms.  Dakan  v.  Union  Mut.  L.  Ins. 
Co.  125  Mo.  App.  461,  102  S.  W.  634.  In 
that  case  it  appeared  that  there  was  a  table 
printed  on  the  back  of  the  policy  in  suit 
giving  certain  insurance  data  by  consulting 
which  the  policyholder  could  ascertain  at  any 
given  time  its  value  in  years  by  the  number 
of  the  annual  premiums  he  had  paid.  The 
court  held  that  the  tahle  would  not  be  con- 
strued as  a  part  of  the  contract  of  insurance 
for  the  reason  that  it  was  in  conflict  with 
the  terms  of  the  policy  to  which  it  was 
attached,  saying:  "There  is  no  reference  to 
the  table  in  the  policy  itself  as  there  is  to 
the  application,  which  expressly  makes  it  a 
part  of  the  contract.  Notwithstanding  this 
omission  in  the  policy,  it  should  be  construed 
in  connection  therewith  if  it  served  any  pur- 
pose in  the  way  of  elucidating  the  terms  of 
the  contract,  or  contained  any  further  stip- 
ulations. ...  It  would  be  opposed  to 
everv  reasonable  rule  of  construction  to  hold 
t^at  the  table  in  question,  which  is  not  re- 


ferred  to  in  the  contract,  should  have  the 
effect  of  annulling  a  plain  and  specific  stip- 
ulation in  the  policy.  In  such  a  case,  the 
indorsement  of  the  table  on  the  back  of  the 
policy,  not  being  referred  to,,  cannot  be  re- 
garded as  a  part  of  the  contract." 

So  it  has  been  held  that  the  mere  fact  of 
the  fastening  to  an  insurance  policy  of  a 
paper,  which  is  neither  signed  nor  initialed, 
does  not  make  it  a  part  of  the  contract  of 
insiu*ance,  where  no  reference  is  made  to  the 
same  in  the  policy.  Williams  v.  New  York 
L.  Ins.  Co.  122  Md.  lSr^S9  Atl.  97.  In  that 
case  it  appeared  that  a  typewritten  paper 
had  been  pasted  on  the  third  page  of  the 
policy  illustrating  the  amounts  of  money 
to  which  the  assured  would  be  entitled  under 
the  various  offers  made  by  the  compaiiy.  The 
paper  was  neither  signed  nor  initialed.  The 
court  held  that  the  paper  was  no  part  of 
the  contract  of  insurance,  saying:  "The 
mere  fact  of  the  fastening  of  the  slip  to  the 
policy  could  not  make  it  a  part  of  the  con- 
tract where  there  was  no  reference  on  either 
policy  or  slip  of  the  one  to  the  other.  Stone 
V.  U.  S.  Casualty  Co.  34  N.  J.  L.  371;  Hill 
V.  Travellers  Ins.  Go.  146  la.  133;  and  such 
textwriters  as  Cooley,  Kerr  and  May.  The 
application  was  for  a  definite  kind  of  a  pol- 
icy, and  the  policy  itself  was  exactly  of  the 
kind  asked  for  in  the  application.  The  char- 
•  acter  <^  the  policy  was. one  incompatible  with 
any  certain,  assured  amount  of  dividend  pay- 
able to  the  holder  of  it  at  the  termination  of 
the  accumulation  period.  The  most  that  it 
was  possible  to  do,  was  to  estimate  what  the 
amount  would  be.  The  slip  it  is  true  does 
not  use  the  word  'estimate,'  but  is  entitled 
'statement.'  But  what  is  it  a  statement  of? 
A  definite,  guaranteed  cash  pa3^ment  at  the 
expiration  of  the  twenty  year  term?  It  docs 
not  say  so.  The  terms  of  the  policy  are  that 
the  holder  of  it  shall  at  the  end  of  the 'accu- 
mulation period  be  entitled  to  receive  *the 
dividend  then  apportioned  by  the  company/ 
and  to  that  method  of  ascertaining  the  div- 
idend, the  assured  assented  to  in  his  applica- 
tion.'*. 

It  has  been  held  that  an  unauthorized  at- 
tachment of  a  paper,  containing  insurance 
estimates  made  by  an  agent  of  the  company, 
to  an  insurance  policy,  does  not  constitute 
such  paper  a  part  of  the  contract  of  insur- 
ance. Kaley  v.  Northwestern  Mut.  L.  Ins. 
Co.  (Neb.)  166  N.W.  266. 

A  mere  statement  on  the  back  of  an  insur- 
ance policy  to  the  effect  that  a  prospectus 
may  be  procured  showing  the  advantages  to 
be  derived  under  the  policy  does  not  make 
the  prospectus  a  part  of  the  contract. 
Knickerbocker  L.  Ins.  Co.  v.  Heidel.  8  Lea 
(Tenn.)  488.  In  that  case  it  appeared  that 
a  prospectus  was  delivered  to  the  assured 
at  the  time  of  soliciting  his  application  stat- 
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ing  that  no  policy  was  rendered  invalid  if, 
at  the  nonpayment  of  the  premium,  the  as- 
sured applied  for  a  paid  up  policy,  to  the 
amoimt  of  the  payments  already  made.  The 
eoiirt  said:  "But  there  is  no  provision  of 
the  policy,  nor  of  the  conditions  annexed  for 
the  issuance  to  the  plaintiff  or  his  wife  of  a 
paid  Tip  policy  for  any  portion  of  the  pre- 
miums. There  is  no  proof  of  any  stipulation 
to  that  effect  between  the  parties,  even  if 
parol  proof  were  admissible  to  change  the 
contract.  It  is  the  prospectus  which  con- 
tains the  clause  relied  on.  The  statements 
of  the  prospectus,  unless  made  a  part  of  the 
contract/  would  merely  be  representations, 
like  the  representations  in  relation  to  the 
dividends,  and  could  only  be  looked  to  on 
the  question  of  the  fraud  which  would  avoid 
the  contract.  The  reference  to  the  prospectus 
on  the  back  of  the  policy  would  not  change 
the  result,  for  the  obvious  reason  that  it 
does  not  show  an  intent  that  the  prospectus 
should  form  a  part  of  the  contract.  The 
language  is:  'The  prospectus  of  the  company 
may  be  had  gratis  by  applying  at  either  the 
principal  office  or  to  any  of  the  agents:' 
Ruse  v.  Mut.  Ben.  L.  Ins.  Co.  23  N.  Y.  616; 
Farmers'  Ins.  etc.  Co.  v.  Snyder,  16  Wend. 
(N.  Y.)  481;  Burritt  v.  Saratoga  County 
Mut.  F.  Ins.  Co.  5  Hill   (N.  Y.)  188." 

When  Not  Attached  or  Referred  to  in 

Policy. 

The  general  rule  seems  to  be  that  an  ad- 
vertisement, illustration,  or  the  like,  issued 
for  the  purpose  of  soliciting  insurance,  does 
Bot  constitute  a  part  of  the  contract  of  in- 
surance where  the  same  is  not  attached  to 
the  policy  or  referred  to  therein.  Mutual 
Ben.  L.  Ins.  Co.  v.  Ruse,  8  Ga.  534;  Prov- 
ident Sav.  L.  Assur.  Soc.  v.  Withers,  132 
Ky.  641,  116  S.  W.  360;  Ruse  v.  Mut.  Ben. 
L.  Ins.  Co.  23  N.  Y.  616,  reversing  26  Barb. 
666;  Langdon  v.  Northwestern  Mut.  L.  Ins. 
Co.  199  N.  Y.  188,  92  N.  E.  440;  Untermyer 
V.  Mut  Lu  Ins.  Co.  128  App.  Div.  615,  113 
N.  Y.  S.  221;  Odell  v.  Manhattan  L.  Ins.  Co. 
9  Ohio  Dec.  (Reprint)  689,  16  Cine.  X.  BuL 
197. 

In  Provident  gav.  L.  Assur.  Soc.  v.  With- 
ers, supra,  ah  action  was  brought  to  require 
the  defendant  company  to  deliver  to  the 
plaintiff  policies  containing  certain  condi- 
tions. It  appeared  that  one  of  the  agents  of 
the  company  at  the  time  of  negotiating  with 
the  plaintiff  to  take  out  Che  insurance,  signed 
and  delivered  to  the  plaintiff  a  paper  con- 
taining an  illustration  of  the  benefits  to  be 
derived  from  the  proposed  insurance,  but 
the  policy  as  delivered  varied  therefrom. 
The  court  held  that  the  .policy  was  the  sole 
measure  of  the  company's  liability  and  that 
the  illustration  in  question  could  not  be 
shown  to  vary  the  contract  as  contained  in 


the  policy,  saying:  "Johnson  admitted  giv- 
ing the  writing  to  Withers,  but  testified  that 
that  part  of  the  writing  which  follows  the 
words,  Hibove  values  are  guaranteed  in  pol- 
icy,' was  simply  an  estimate,  and  that  this 
was  explained  to  Withers  at  the  time.  It  is 
very  evident  from  the  paper  itself  that  the 
figures  above  these  words  were  guaranteed 
in  the  policy,  and  the  fact  that  these  words 
were  put  in  the  center  of  the  paper  is  per- 
suasive that  the  remainder  of  the  paper  was 
not  guaranteed  in  the  policy.  But,  however 
this  may  be.  Withers  accepted  his  policies 
when  the  company  sent  them  to  him.  He 
could  have  told  by  the  simplest  inspection 
whether  they  conformed  to  the  contract 
Johnson  had  made  with  him.  He  kept  the 
policies  until  he  brought  this  suit  on  October 
17,  1906,  or  about  seven  years  after  the  pol- 
icies were  delivered  to  him.  He  cannot  now 
say  that  he  has  not  accepted  the  policies,  for 
he  kept  the  policies  and  regularly  paid  the 
premiums.  By  the  statute  the  policy  is  the 
sole  measure  of  the  company's  liability.  We 
have  held  in  several  cases  that  nothing  out- 
side'of  the  policy  such  as  the  application  or 
other  prior  contract  can  be  pleaded  by  the 
company  to  modify  its  liability  under  the 
contract.  The  statute  is  for  the  protection  of 
both  the  company  and  the  policyholder.  Pre- 
liminary contracts  previous  to  the  issual  of 
the  policy  can  be  shown  by  neither  to  defeat 
its  operation.  Manhattan  L.  Ins.  Co.  v. 
Myers,  109  Ky.  372,  69  S.  W.  30;  Providence 
Sav.  Lu  Assur.  Soc.  v.  Puryear,  100  Ky.  381, 
50  S.  W.  16;  American  Guild  v.  Wyatt,  126 
Ky.  44,  100  S.  W.  266;  Metropolitan  U  Ins. 
Co.  V.  Moore,  117  Ky.  661,  79  S.  W.  219.  The 
plaintiff  cannot  have  relief  under  the  special 
contract  relied  on  because  that  was  merged 
in  the  policies,  and  he  cannot  now  have  the 
policies  corrected  for  fraud  or  mistake  be- 
cause the  action  is  not  brought  within  five 
years  after  the  perpetration  of  the  fraud  oi 
the  making  of  the  mistake,  and  after  he  knew 
or  by  ordinary  diligence  should  have  known 
it." 

In  Mutual  Ben.  L.  Ins.  Co.  v.  Ruse,  8  Ga. 
634,  it  appeared  that  the  defendant  company 
issued  to  the  plaintiff  a  policy  of  insurance 
at  an  annual  premium  to  be  paid  on  a  cer- 
tain date  and  reciting  that  if  the  premium 
was  not  so  paid  the  policy  would  be  void. 
It  also  appeared  that  by  the  '^prospectus," 
etc.,  contained  in  a  printed  pamphlet  deliv- 
ered by  the  agents  of  the  company  to  persons 
insuring,  as  containing  the  conditions  on 
which  insurance  could  be  effected,  it  was 
stated  under  the  head  of  ''Forfeiture  of  Pol- 
icy," that:  "a  party  neglecting  to  pay  his 
premium  within  thirty  days  after  it  becomes 
due,"  forfeits  the  interest  he  has  in  the  pol- 
icy. Four  days  after  the  annual  premium 
became  due,  the  insured  died,  and  a  few  days 
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thereafter,  before  the  expiration  of  the  thirty 
days,  the  annual  prenaium  was  tendered  to 
the  agent  of  the  company,  and  refused  by  him. 
It  was  held  that  the  article  in  the  pamphlet 
relating  to  the  thirty  days  did  not  extend 
the  time  beyond  that  set  forth  in  the  policy, 
and  was  not  a  part  of  the  contract  of  insur- 
ance. The  court  said:  "I  do  not  mean  to 
say,  that  in  no  case,  and  for  no  purpose, 
would  this  pamphlet  be  admissible.  In  this 
case  it  is  inadmissible,  because  it  cannot  be 
construed  so  as  to  enlarge  or  extend  the 
terms  and  obligations  of  the  contract  as  con- 
tained in  the  policy.  It  is  to  be  noted 
that  the  policy  contains  no  reference  what- 
ever to  the  pamphlet — of  course  none  to  that 
part  of  it  now  being  considered.  It  is  farth- 
er to  be  noted  that  the  policy  expressly 
provides  that  the  premiums  shall  be  paid 
annually,  on  or  before  the  tenth  day  of  April, 
in  every  year  during  its  continuance.  And 
it  is  also  to  be  carefully  noted,  that  the 
policy  explicitly  declares,  that  if  the  pre- 
miums are  not  paid  on  or  before  the  tenth 
(lay  of  April;  annually,  the  company  shall 
not  be  liable  to  the  payment  of  the  sum  in- 
sured, or  any  part  thereof,  and  the  policy 
shall  cease  and  determine.  .  .  ^ .  Now,  if 
this  policy  had  referred  to  this  printed 
pamphlet,  it  would  have  become  thereby  a 
part  of  the  contract.  So  are  the  authorities. 
1  H.  B.  264;  2  Ibid.  677;  6  T.  R.  710;  5  Ibid. 
695;  S.  C.  1  B.  A  P.  471;  3  Anstr.  707. 
From  which  affirmative  proposition,  logically, 
it  follows,  that  if  the  printed  proposals  are 
not  referred  to,  they  are  no  part  of  the 
contract.  ...  If  this  pamphlet  is  *ad- 
mitted,  it  is  by  the  invocation  of  parol  tes- 
timony. Of  itself,  it  proves  nothing,  as  it 
bears  no  evidence  of  being  the  act  of  the 
parties.  It  is  produced  as  containing  the 
usage,  by  which  it  is  allied  the  company  is 
bound.  It  is  set  up  by  parol — its  promulga- 
tion is  proven  by  parol — and  if  admitted, 
it  is  brought  to  bear  upon  the  policy  by  the 
aid  .of  parol  evidence.  If  admitted,  it  contra- 
dicts the  express  stipulations  of  the  policy. 
The  policy  declares  that  if  the  premiums 
are  not  paid  on  or  before  the  tenth  day  of 
April,  it  shall  cease  and  determine.  The 
pamphlet,  according  to  the  construction  put 
upon  it  by  the  plaintiff,  declares  that  the 
policy  shall  not  cease  and  determine  on  that 
day,  but  shall  continue  for  thirty  days  long- 
er, if,  within  that  time,  the  premiums  are 
paid  or  tendered.  Upon  such  views,  and  the 
authorities  referred  to,  I  am  clear,  that  the 
pamphlet  ought  not  have  been  admitted.  Be- 
ing admitted  and  considered  as  obligatory 
upon  the  parties  to  the  extent  of  its  legal 
effect,  I  inquire,  what  is  the  legal  effect  of 
this  article?  I  answer,  negatively,  that  it  is 
not  to  vary  the  terms  of  liability  agreed  upon 
by  the  parties,  and  does  not  extend  the  pro- 


tection of  the  policy  beyond  the  tenth  day 
of  April,  annually.  The  principles  of  evidence 
which  exclude  it  as  testimony,  show  the  rea- 
son of  this  construction." 

In  Ruse  v.  Mut.  Ben.  L.  Ins.  Co.  23  N.  Y. 
616,  reversing  26  Barb.  666,  wherein  the 
material  facts  were  identical  with  those  of 
the  case  last  cited,  the  same  rule  was  laid, 
down,  the  court  saying:  "The  question  first 
to  be  considered  on  this  subject  is,  whether 
the  prospectus  is  to  treated  as  part  and 
parcel  of  the  contract  between  the  parties. 
It  was  not  referred  to  in,  nor  in  any  manner 
annexed  to,  the  policy.  Nothing  is  better 
settled  than  that  where  two  parties  have 
entered  into  a  written  contract,  all  previous 
negotiations  and  propositions  in  relation  to 
such  contract,  whether  parol  or  written,  are 
to  be  regarded  as  merged  in  the  final  agree- 
ment. Such  preliminary  matter  may  some- 
times be  admissible  under  the  rule  which 
admits  evidence  of  the  surrounding  circum- 
stances for  the  purpose  of  explaining  an 
ambiguous  expression;  but  never  where  the 
terms  of  the  contract  are  clear  and  explicit. 
The  legal  inference,  in  all  such  cases,  if  the 
contract  varies  from  what  has  been  previously 
said  or  ixrritten,  is,  that  the  parties,  upon 
further  consideration,  have  changed  their 
views.  Policies  of  insurance  are  no  exception 
to  this  rule,  as  a  brief  reference  to  the  cases 
on  the  subject  will  clearly  show.  ...  It 
has,  however,  been  decided  in  this  state  that 
where,  in  making  the  policy,  the  insurance 
company  used  a. printed  form  covering  one- 
half  of  a  sheet,  upon  the  other  half  of  which 
was  a  printed  memorandum,  headed  'condi- 
tions of  insurance,'  this  memorandum  was  to 
be  treated  as  a  part  of  the  contract.  The 
juxtaposition  of  the  papers  is,  in  such  a 
case,  considered  as  affording  prima  facie  evi- 
dence that  such  was  the  intention  of  the 
parties.  (Roberts  v.  Chenango  County  Mut. 
Ins.  Co.  3  IliU  (N.  Y.)  501;  Murdock  v. 
Chenango  County  Mut.  Ins.  Co.  2  N.  Y.  S.  C. 
210. )  No  case  seems  to  have  gone  further  than 
these,  in  incorporating  extrinsic  document^ 
into  a  policy  of  insurance.  Where  the  col- 
lateral writing  is  referred  to  in  the  policy 
itself,  it  has  been  held,  both  in  England  and 
in  this  country,  th^t  such  writing  is  to  be 
taken  as  a  part  of  the  contract.  (Rout ledge 
v.  Burrell,  1  H.  Bl.  (Eng.)  254;  Wood  v. 
Worsley,  6  T.  R.  (Eng.)  710;  Duncan  v.  Sun 
F.  Ins.  Co.  6  Wend.  (N.  Y.)  488.)  In  the 
last  of  these  cases,  it  was  said  by  Oowen,  J., 
that  such  memoranda  'have  the  same  force 
and  effect  as  if  contained  in  the  body  of  the 
policy.'  It  would  seem,  however,  from  the 
subsequent  cases  in  this  state,  that  to  give 
them  this  effect,  they  must  be  referred  to  in 
terms,  as  forming  a  part  of  his  policy,  or  at 
least  in  such  a  manner  as  to  show  that  this 
was  intended.    (Farmers'  Ins.  etc.  Co.  v.  Sny- 
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der,  16  Wend.  (N.  Y)  481;  Burritt  v.  Sara- 
toga CJounty  Mut.  F.  Ins.  Co.  6  Hill  (N.  Y.) 
188;  Jennings  v.  Chenango  County  Mut.  Ins. 
Co.  2  Denio  (N.  Y.)  75;  Egan  v.  Mut.  Ins. 
Co.  6  Denio  (N.  Y.)  326.)  There  is,  there- 
fore, not  the  slightest  authority  for  holding 
that  any  preliminary  or  collateral  writing 
whatever,  which  is  neither  annexed  to  nor 
referred  to  in  the  policy,  can  be  taken  as  a 
part  of  the  contract  of  insurance;  and  the 
general  principles  of  law  are  directly  opposed 
to  any  such  doctrine." 

In  Langdon  v.  Northwestern  Mut.  L.  Ins. 
Co.  199  N.  Y.  188,  92  N.  E.  440,  an  action 
to  reform  a  policy  of  insurance  to  conform 
to  a  prospectus  delivered  by  an  agent  and 
labelled  "special  contract,"  containing  an 
estimate  of  the  amoimt  to  which  the  assured 
would  be  entitled  at  the  end  of  the  period 
specified,  it  was  held  that  this  prospectus  or 
preliminary  statement  constituted  no  part 
of  the  contract  of  insurance.  The  court  said: 
**Certainly,  if  he  was  applying  for  such  an 
unusual  form  of  policy  as  he  now  claims  to 
have  been  entitled  to,  he  should  have  used 
appropriate  terms.  Under  the  specific  pro- 
vision in  his  application  that  'no  statements, 
representations  or  information  made  or  given 
by  or  to  the  person  soliciting  or  taking  this 
application  for  a  policy,  or  to  any  other  per- 
son, shall  be  binding  on  the  company,  or  in 
any  manner  affect  its  rights,  unless  such 
statements,  representations  or  information  be 
reduced  to  writing,  and  presented  to  the 
officers  of  the  company  at  the  home  office  in 
this  application,*  ordinary  prudence  if  not  an 
absolute  duty  required  that  some  reference 
should  be  made  to  his  so-called  'special  con- 
tract' if  relied  upon  as  determinative  of  his 
rights  and  of  the  form  of  policy  to  which  he 
was  entitled,  but  none  was  ever  made.  In 
no  form  or  manner  did  he  say  to  the  company 
to  which  he  recognized  he  must  apply,  as  he 
did,  that  he  claimed  to  be  entitled  to  a  special 
provision  concerning  this  item  of  surplus. 
yiot  having  done  this,  but  having  made  ap- 
plication for  a  policy  such  as  he  accepted  and 
retained  and  of  the  form  of  which  he  cannot 
under  the  circumstances  plead  ignorance 
(Avery  v.  Equitable  L.  Assur.  Soc.  117  N.  Y. 
461,  469),  he  strongly  confirms  the  respond- 
ent's claim  that  the  so-called  'special  con- 
tract' was  understood  not  to  be  more  than  a 
prospectus  or  preliminary  statement,  and  he 
certainly  deprives  himself,  as  found  by  the 
court,  of  the  right  to  plead  that  in  receiving 
what  he  freely  and  voluntarily  asked  for  as 
the  binding  expression  of  the  relations  be- 
tween him  and  the  insurance  company  he  was 
deceived  or  misled  because  it  did  not  con- 
form to  some  prior  instrument." 

It  has  been  held,  however,  that  where  an 
insurance  company  issues  a  prospectus  and 
authorizes  its  agents  to  deliver  the  same  when 


soliciting  Insurance,  intending  that  prospec- 
tive customers  shall  rely  on  the  facts  con- 
tained therein,  such  prospectus  will  be  con- 
strued as  a  part  of  the  contract  of  insurance. 
Laib  V.  Fraternal  Reserve  L.  Assoc.  177  111. 
App.  72;  Southern  Mut.  L.  Ins.  Co.  v.  Mon- 
tague, 84  ky.  653,  2  8.  W.  443,  4  Am.  St. 
Rep.  218.  See  also  Tourtellotte  v.  New  York 
L.  Ins.  Co.  156  Wis.  455,  144  N.  W.  1117. 

In  Laib  v.  Fraternal  Reserve  L.  Assoc,  su- 
pra, an  action  brought  by  a  beneficiary  on  a 
^  benefit  certificate,  it  appeared  that  the  plain- 
tiflf  was  the  widow  of  a  member  of  a  certain 
lodge  of  the  defendant  association.  Under  a 
certain  section  of  the  constitution,  if  a  mem- 
ber died  during  the  first  year  of  his  member- 
ship, the  beneficiary  was  to  receive  only 
one-half  of  the  amount  named  in  the  certif- 
icate. The  plaintiff's  husband  died  during  the 
first  year.  The  plaintiff  offered  in  evidence  a 
pamphlet  which  had  been  given  to  the  Mis- 
band  by  one  of  the  defendant's  solicitors  con- 
taining a  card  of  rates,  etc.,  which  was 
excluded  in  the  court  below.  The  court  held 
that  the  pamphlet  should  be  admitted  to  show 
what  the  contract  was,  saying:  "In  Southern 
Mut.  L.  Ins.  Co.  V.  Montague,  84  Ky.  653,  it 
was  held  that  where  an  insurance  company 
sends  out  by  its  soliciting  agents  a  pamphlet 
making  representations  as  to  the  plans  upon 
which  it  insures,  such  pamphlet  is  to  be  re- 
garded as  part  of  a  contract  of  insurance 
entered  into  upon  the  faith  of  the  represen- 
tations contained  therein,  and  is  to  be  con- 
sidered in  connection  with  the  policy  in 
determining  what  the  contract  was.  .  .  . 
We  are  clearly  of  the  opinion  that  evidence 
tending  to  show  that  the  defendant  authorized 
its  agents  and  solicitors  to  use  such  pamphlet 
im  canvassing  for  new  members,  and  any  evi- 
.dence  tending  to  show  that  such  pamphlet 
was  issued  by  the  defendant  was  admissible, 
and  that  on  the  evidence  admitted,  the  pam- 
phlet was  admissible  as  evidence  tending  to 
show  that  the  certificate  issued  to  Laib  was 
payable  in  full,  and  that  the  court  erred  in 
sustaining  defendant's  objections  to  the  ques- 
tions put  to  Miller  and  in  excluding  the  pam- 
phlet offered  in  evidence  by  the  defendant." 

In  Southern  Mut.  L.  Ins.  Co.  v.  Montague, 
84  Ky.  653,  2  S.  W.  443,  4  Am.  St.  Rep.  218, 
a  petition  in  equity  was  filed  praying  that  the 
defendant  company  should  be  compelled  to 
issue  paid  up  policies  in  accordance  with  its 
undertaking.  It  appeared  that  the  assured 
gave  a  note  for  an  unpaid  premium  which 
stipulated  that  if  not  paid  at  maturity  the 
policy  would  become  void,  which  note  re- 
mained unpaid  at  maturity.  It  also  appeared 
that  a  pamphlet  issued  l^  the  company  had 
been  delivered  to  the  assured  by  its  general 
agent  which  stated  that  anyone  taking  out  a 
policy  in  the  company  was  entitled  to  a  paid 
up  policy  after  having  paid  a  certain  number 
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of  premiums.  It  was  held  that  the  pamphlet 
formed  a  part  of  the  contract  of  Insurance, 
and  that  the  insured  was  entitled  to  a  paid 
up  policy  to  the  extent  of  the  premiums  paid. 
The  court  said:  *'At  the  time  the  general 
agent  of  the  company  solicited  the  insuraniie 
from  the  appellee  (policy  127),  he  presented 
and  delivered  to  him  a  pamphlet  issued  by 
the  company,  with  the  names  of  its  officers 
and  executive  committee  indorsed  upon  it, 
setting  forth  the  nature  and  advantage  of  life 
insurance,  and  particularly  in  the  Southern 
Mutual  Life  Insurance  Company;  the  pam-> 
phlet  setting  forth  the  benefits  to  be  derived 
from  a  policy  that  would  always  be  of  value 
for  surrender  to  the  company  when  the  as- 
sured was  no  longer  able  to  pay.  .  .  . 
This  plan  of  insurance  the  company,  through 
its  chief  officers,  presented  to  the  people  of 
the  state,  by  its  authorized  agents,  with  in- 
surance policies  drafted  in  the  manner  and 
form  as  the  one  delivered  to  the  appellee.  It 
in  not  pretended  that  any  part  of  this  pam- 
phlet was  embodied  in  the  insurance  policy, 
but  it  is  alleged  by  the  appellee  that  it  was 
represented  by  the  agent  of  the  company  that 
the  stipulations  in  said  pamphlet  formed  a 
part  of  the  contract,  and  that  after  the  pay- 
ment of  the  premiums,  four  in  niunber,  the 
policy  could  not  be  forfeited  to  the  extent  of 
the  payments  made.  The  appellee  paid  nine 
premiums  and  failed  to  pay  the  tenth,  and 
it  is  now  claimed  that  he  is  not  entitled  to 
a  paid  up  policy  because  the  verbiage  of  the 
pamphlet  was  not  embodied  in  the  policy. 
The  fact  of  the  exhibition  of  the  pamphlet,  and 
the  representations  made  by  the  company's 
agent,  which  are  admitted  by  the  appellant, 
and  established  by  the  testimony  of  the  agent 
whose  duty  it  was  to  solicit  subscriptions  up^ 
on  the  representations  contained  in  it,  made 
that  a  part  of  the  agreement.  It  was  not  the 
representations,  in  fact,  of  the  agent,  but  the 
statements  of  the  principal  made  when  the 
contract  was  entered  into,  as  an  inducement 
for  the  appellee  to  take  the  insurance  and 
pay  the  premium.  It  was  not  made  a  part 
of  the  policy  that  was  to  be  signed  by  the 
company,  because  it  had  already  been  execut- 
ed by  '  its  chief  officers  as  containing  the 
terms,  or  a  part  at  least,  upon  which  every 
insurance  policy  was  issued,  the  terms  vary- 
ing to  suit  the  mode  of  insurance  adopted. 
The  printed  pamphlet  was  not  only  the  in- 
ducement, but  formed  a  part  of  the  consideria- 
tion  for  which  the  premium  notes  were 
executed  and  the  contract  entered  into  by  the 
assured.  The  rights  of  the  assured  under  it 
was  the  prime  cause  for  his  accepting  the 
policy,  and  gave  the  appellant  as  an  insur- 
ance company,  as  it  maintained,  the  prefer- 


ence over  all •  others,  and  to  hold  that  it 
not  intended  as  a  part  of  the  contract  would 
be  sustaining  a  fraud  that  no  court  of  oon- 
science  could  sanction." 

In  Tourtellotte  v.  New  York  L.  Ins.  Co. 
165  Wis.  465,  144  N.  W.  1117,  it  appeared 
that  the  policy  in  suit  was  sent  by  mail  and 
that  inclosed  with  it,  but  not  attached,  was 
a  statement  illustrating  the  contract  cob- 
tained  in  the  policy  and  showing  various 
options.  At  the  end  of  the  distribution 
period,  the  plaintiff  elected  to  take  the  third 
option.  The  court  held  that  the  statement 
was  a  part  of  the  contract  of  insurance  but 
that  it  was  merely  an  estimate  and  not  a 
guaranty,  saying:  "The  question  raised  by 
the  appeal  is.  Does  the  statement,  Exhibit  2, 
treating  it  as  a  part  of  the  contract  of  in- 
surance, change  the  policy  so  as  to  make  it 
guarantee  or  promise  a  cash  value,  of  $8,160 
at  maturity?  The  trial  court  held  that  it 
did  not.  Was  such  ruling  correct?  The 
statement  purports  to  do  nothing  but  illus- 
trate or  explain  the  contract.  It  contains  no 
words  of  promise  or  guaranty.  It  does  not 
even  guarantee  an  option  between  the  six 
different  methods  of  settlement,  for  it  says 
the  contract  (as  expressed  therein)  does  that. 
Then  it  proceeds  to  illustrate  the  three  prin- 
cipal of  these  methods,  and  says  expressly 
that  the  figiires  there  given  are  based  on  the 
results  realized  on  tontine  policies  of  the 
company  maturing  the  current  year.  There 
i?  not  even  an  intimation  or  suggestion  that 
the  same  results  may  be  expected  in  the  fu- 
ture. The  onlv  rational  construction  that 
can  be  given  the  statement,  taken  in  connec- 
tion witli  the  policy,  so  far  as  the  question  at 
issue  is  concerned,  is  that  it  shows  what  the 
first  option  will  be  worth  if  the  earnings  of 
.  this  policy  equal  that  of  tontine  policies  of 
the  company  maturing  the  current  year. 
There  is  no  claim  that,  based  upon  the  results 
stated  such  was  not  the  value  of  the  option. 
The  language  of  the  statement ,  attached  to 
the  policy  in  the  case  of  Timlin  v.  Equitable 
L.  Assur.  Soc.  141  Wis.  270,  124  N.  W.  253, 
WBJB  quite  different.  It  was  held  to  contain 
words  of  promise  as  to  the  amount  to  be 
paid,  while  here  we  have  language  which 
purports  only  to  illustrate  the  policy,  and 
which  states  the  source  of  the  figures  upon 
which  the  illustration  is  based.  For  cases 
in  which  it  has  been  held,  under  somewhat 
similar  statements  in  connection  with  tiie 
policy,  that  there  was  no  guaranty  as  to 
amount,  see  Untermyer  v.  Mutual  L.  Ins.  Co. 
128  App.  Div.  615,  1>3  N.  Y.  S.  221;  Langdon 
V.  Xorthwestern  Mut.  L.  Ins.  Co.  199  N.  Y, 
188,  92  X.  E.  440;  Grange  v.  Penn  Mut  L. 
Ins.  Co.  235  Pa.  St  320,  84  Atl.  392." 
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283  III.  65}  119  N.  E.  49. 


Trust*  amd  Trustees  —  ETldenoe  —  Dee- 
laratioBS  of  Alleged  Trustee. 

Evidence  as  to  converBations  of  children 
with  their  father  examined,  and  held  to  show, 
that  while  he  considered  that  children  by  his 
first  wife  had  some  claim  arising  from  money 
furnished  by  their  mother  upon  the  land 
owned  at  the  time  of  second  marriage,  yet  he 
considered  he  owned  the  land  in  his  own  right 
to  dispose  of  as.  he  chose. 

Besultins  Trusts  «-  Purohase  iu  Name 
of  Auotlier. 

Where  the  purchase  money  for  land  is  paid 
by  one  person  and  title 'conveyed  to  another, 
the  law  construes  such  facts  as  constituting  a 
resulting  trust,  arising  not  from  contract  or 
agreement,  but  from  the  acts  of  the  parties. 

X^tablishmeut  of  Trust  by  Parol. 

Facts  constituting  a  resulting  trust  may  be 
cBtablished  by  parol  evidence. 

IXHieB  Besultlus  Trust  Begins. 

A  resulting  trust  results  from  the  transac- 
tion itself  at  the  moment  title  passes,  and 
no  oral  agreement  or  payments  before  or  after 
the  transaction  will  create  such  a  trust. 

Purchase    liy   Wife   in   Nante    of   Hus- 
band —  Resulting  Trust. 

The  presumption  that  land  paid  for  by  a 
man  and  conveyed  to  his  wife  or  child  is  a 
gift  or  advancement  does  not  apply  to  pay- 
ments by  a  wife  for  lands  conveyed  to  her 
husband,  and  if  paid  from  her  separate  es- 
tate, a  resulting  trust  may  be  presumed. 

[See  note  at  end  of  this  case.] 

Suffioienoy    of    Evidence    to    Establish 
Resulting  Trust. 

Parol  evidence  to  establish  a  resulting  trust 
must  be  clear,  strong,  and  unequivocal,  and 
establish  the  payment  of  purchase  money 
by  alleged  beneficiary  beyond  doubt,  and  if 
based  upon  declarations  of  a  deceased  person, 
it  must  be  corroborated  by  other  facts,  but 
the  evidence  niay  be  circumstantial  as  well  aa 
direct 

[See  Ann.  Cas.  1916D  1194.] 


Evidence  of  furnishing  money  to  husband 
by  wife  from  her  separate  estate  examined, 
and  is  held  not  to  show  whether  her  money 
bought  the  land,  or  was  merely  used  to  pay 
off  indebtedness  thereon,  and  to  be  insuffi- 
cient to  entitle  beneficiary  to  a  decree  de- 
claring and  enforcing  a  resulting  trust. 

Husband  and  Wife  —  Antenuptial  Con- 
tract —  Effect  on  Rights  of  Child. 

An  antenuptial  marriage  contract  exam- 
ined, and  held  executory  and  not  binding  upon 
the  parties  as  to  the  rights  of  their  own 
child ;  she  being  a  minor  at  her  father's  death. 


Effect  on  Marital  Rights. 

The  marital  rights  of  husband  and  wife 
will  not  be  taken  away  by  an  antenuptial 
agreement,  unless  the  intention  to  do  so  is 
clearly  apparent. 

Construction  of  Contract. 

An  antenuptial  marriage  settlement  exam- 
ined, and  held  binding  only  if  the  husband 
desired  to  dispose  of  his  property  otherwise 
than  as  under  the  statute  of  descents. 

Appeal  from  Circuit  Court,  Christian 
county:    Jktt,  Judge. 

Action  by  Pearl  £.  Baughman,  plaintiff, 
against  Rhoda  Ann  Baughman  et  al.,  defend- 
ants. Judgment  for  plaintiff.  Defendants 
appeal.  The  facts  are  stated  in  the  opinion. 
Affirmed. 

L.  J.  TaylOT  and  W.  B.  McBride  for  appel- 
lants. 

J.  E.  Hogan  and  Oeorge  T,  Wallace  for 
appellee. 

[66]  Cabter,  C.  J. — This  was  a  bill  brought 
by  Pearl  Baughman,  a  minor,  for  partition 
(and  to  assign  dower)  of  certain  lands  for- 
merly owned  by  Sherman  £.  Baughman,  de- 
ceased. Pearl  Baughman  was  the  only 
daughter  by  a  second  marriage  of  Sherman 
£.  Baughman,  appellants  being  his  children 
by  his  first  marriage.  Appellants  not  only 
answered  the  original  bill  but  filed  a  cross- 
bill. The  case  was  heard  on  an  amended 
original  bill,  cross-bill  and  answers,  and  a 
decree  was  entered  finding  the  rights  of  the 
parties  in  accordance  with  the  amended  bill 
and  dismissing  the  cross-bill  for  want  of 
equity      This  appeal  followed. 

The  evidence  shows  that  Sherman  £. 
Baughman  and  his  first  wife,  whose  maiden 
name  was  Eliza  Ann  Seiberling,  were  married 
in  Ohio  in  1862.  Their  parents  were  neigh- 
boring farmers  in  Ohio.  After  they  were 
married  they  farmed  land  belonging  to 
Baughman's  father  for  about  three  years, 
when  Baughman  came  to  Christian  county, 
Illinois,  and  was  soon  joined  by  his  wife. 
In  March,  1865,  he  purchased  120  acres  of 
land  in  Christian  county  for  $3,300,  assuming 
two  mortgages  thereon  amounting  to  $640. 
On  April  1,  1868,  he  sold  this  120  acres  for 
$4,200.  In  April,  1871,  he  bought  80  acres  of 
land  for  $800.  In  May,  1874,  he  purchased 
205  acres  in  the  south  half  of  a  certain  sec- 
tion 7,  adjoining  said  80  acres,  in  Christian 
county  for  $5,313,  mortgaging  it  for  $2,356. 
In  June,  1879,  he  bought  the  northwest  frac- 
tional quarter  of  section  7  for  $3,600,  giving 
a  mortgage  thereon  for  $2,000.  In  February, 
1895,  [57]  he  purchased  the  northeast  quarter 
of  section  7  for  $12,000  and  mortgaged  it  for 
$8,000.  About  the  time  he  purchased  said 
295   acres,   the  south   half  of  section   7,  he 
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moved  thereon  and  began  to  improve  it  with 
buildings  and  in' other  ways,  and  made  that 
his  residehce  until  lie  left  the  farm  and' 
moved  to  Tavlorville,  in  said  countv,  about 
1884.  but  he  continued  to  conduct  the  farm, 
either  through  the  work  of  himself  and  \Lis 
amilv  or  by  renting  it  to  tenants.  His  first 
vife  died  in  1885.  while  they  were  living  in 
raylorville.  He  had  born  to  him  by  his  first 
marriage  four  daughters  and  three  sons, 
Ivhoda,  Hattie,  Katie,  Carrie,  Sara,  Anson 
and  Warren.  Anson  died  intestate  and  un- 
married after  his  mother's  death,  leaving  his 
father  and  his  brothers  and  sisters  as  his 
only  heirs-at-law.  When  Baughman  moved  to 
Tavlorville  he  went  itito  the  implement  busi- 
ness and  also  began  to  manufacture  wagons 
His  sons  helped  him  in  his  business  in  Tay- 
lorville,  and  his  first  wife,  until  her  death, 
assisted  not  only  in  the  work  in  Tay  lorville 
but  also  in  conducting  the  farm.  He  waa 
married  the  second  time  in  1899  to  Miranda 
K.  Tarrant.  She  had  been  employed  by  him 
for  some  time  as  housekeeper  on  the  farm, 
where  she  had  taken  care  of  the  house  and  a 
number  of  farm  helpers,  she  living  there  with 
two  daughters  by  a  former  marriage.  Before 
they  were  married,  in  September,  1898, 
Baughman  drew  an  ante-nuptial  agreement, 
a  copy  of  which  was  found  .among  his  papers 
in  his  safe  after  his  death,  in  1916,  this  copy 
not  being  signed  by  him  but  by  his  second 
wife  as  Miranda  Ellen  Tarrant.  After  his 
second  marriage  he  still  continued  to  reside 
at  his  home  with  some  of  his  children  in 
Tay  lorville,  some  of  his  daughters  being  the 
housekeepers,  while  his  second  wife  continued 
to  live  at  the  farm  home  and  to  keep  house 
for  the  men  who  did  the  work  on  the  farm. 
Plis  daughter  Pearl,  the  appellee  herein,  was 
the  only  child  born  to  him  by  this  second 
marriage.  Three  of  his  daughters  by  his  first 
marriage,  Hattie,  Katie  and  Carrie,  were 
married  at  the  time  of  these  proceedings,  and 
his  two  living  [58]  sons,  Sam  and  Warren, 
were  also  married.  The  two  sons  remained 
with  him  in  the  implement  business  until 
his  death,  apparently  being  partners  in  the 
last  years  of  his  life  in  that  business  and  also 
in  the  milling  business  which  he  had  estab- 
lished. The  evidence  tends  to  show  that  he 
was  in  debt  about  $19,000,  when  he  moved 
from  the  farm  to  Tay  lorville,  but  the  evidence 
does  not  disclose  whether  this  indebtedness 
was  for  unpaid  balances  on  farm  land  or  for 
other  obligations,  although  the  evidence  does 
tend  to  show  that  a  large  part  of  this  in- 
debtedness was  not  at  that  time  secured  by 
mortgage  or  trust  deed  on  any  of  his  farm 
land.  The  evidence  shows  that  at  the  time 
«»r  his  death  he  was  worth,  including  the  fair 
value  of  the  farm  lands  standing  in  his  name 
and  the  real  estate  in  Tavlorville,  in  the 
neighborhood  of  $200,000  and  was  practically 
out  of  debt. 


It  is  contended  bj  appellants,  as  alleged  in 
their  answer  and  cross-bill,  that  all  the  land 
in  section  7  was  purchased  by  their  father 
with  money  furnished  by  their  mother,  Eliza 
Ann  Seiberling,  and  that  because  of  that  fact 
a  resulting  trust  arose  in  her  favor^  and  that 
therefore  this  land  belongs  to  appellants  by 
inheritance  from  their  mother.  The  trial 
court  did  not  sustain  their  contention  in 
this  regard.  There  can  be  no  question  that 
hiK  first  wife,  Eliza  Ann  Seiberling,  received 
considerable  sums  of  money  at  various  times 
from  the  time  of  her  marriagfe  to  Baughman 
until  her  death,  from  her  father,  and  that 
this  money  was  used  by  the  husband  in  pur- 
chasing land  or  in  and  about  his  business. 
The  only  serious  question  that  can  be  argued 
with  reference  to  this  money  is  whether  the 
evidence  shows  clearly  and  satisfactorily 
tliat  it  was  used  as  a  part  of  the  purchase 
money  for  any  or  all  of  the  land  here  in 
question.  We  find  no  positive  evidence  in 
the  record  that  Baughman  received  any  as- 
sistance from  his  parents,  although  there  is 
evidence  which  tends  to  show  that  he  bor- 
rowed money  from  his  father  at  the  time  he 
came  to  Illinois  and  that  this  monev  was 
charged  against  him  at  the  time  his  father's 
estate  was  [59]  settled,  but  this  settlement 
seems  to  have  been  made  later  than  the  pur- 
chase of  any  of  the  land  here  in  question. 

Sherman  E.  Baughman  kept  a  much  more 
accurate  accoimt  of  his  business  transactionp 
than  the  ordinary  farmer  or  business,  man. 
in  which  he  attempted  to  put  down  all  tlio 
items  of  receipts  and  disbursements  in  con- 
nection with  his  business  or  farm  affairs 
and  many  of  his  reasons  for  his  various 
family  transactions.  These  personal  books 
of  account  were  found  among  his  effects  after 
his  death  and  were  introduced  in  evidence. 
In  one  of  them  is  a  lead  pencil  memorandum 
made  by  Baughman  in  his  own  handwriting, 
reading^  "Feb.  18,  1878.  with  this  $1,00() 
rec'd  [or  $1,600,  the  figures  and  word  after 
them  being  too  indistinct  to  determine  jufit 
what  was  intended,]  makes  $5.0S1  dolar- 
Eliza  has  in  the  farm."  The  original  ac- 
count book  has  been  certified  to  this  court 
and  is  before  us  for  our  consideration.  While 
the  lead  pencil  memorandum  is  not  entirely 
clear,  it  can  easily  be  read  as  to  the  date  and 
as  to  the  total  amount  of  $5,081  that  hi^ 
wife  had  in  the  farm.  No  attempt  w-as  made 
on  the  hearing  and  trial  below,  or  here,  to 
show  that  the  memorandum  was  not  in 
Baughman's  own  account  book  aa  made  by 
himself.  There  were  also  introduced  in  evi- 
dence certain  items  from  a  memorandum 
account  book  purporting  to  be  kept  by  Nath- 
an Seiberling,  the  father  of  Eliza,  the  first 
wife,  in  which  he  made  entries  in  his  own 
handwriting  showing  gifts  or  bequests  to  his 
daughter  Eliza  as  follows:  Februarv  15, 
1865,     $2,000;     November     1,     1869,    $481; 


BAU6HMAN 

B8S 
:November  1,  1873,  $3,000;  December  20, 
1879,' $500;  and  one  on  January  1,  1886,  in 
which  he  gave  or  be,queathed  to  his  son-in- 
law,  Sherman  E.  Baughman,  husband  of  Eliza, 
$1,000.  It  is  conceded  by  counsel  for  appel-. 
lants  that  this  last  $1,000  should  not  be 
considered  aB  a  part  of  the  purchase  money 
on  the  land  in  question.  Testimony  was 
aIbo  offered  of  statements  made  by  Baugh- 
man, or  in  his  presence  and  apparently  with 
liis  approval,  that  his  wife's  money  had  been 
used  to  purchase  [60]  the  farm.  George 
Adams,  who  worked  for  Baughman  from 
1880  to  1885  and  who  carried  on  the  farm 
Apparently  for  Baughman  for  some  little 
time  after  the  removal  to  Taylorville,  tes- 
tified that  he  had  a  talk  with  Mr.  and  Mrs. 
Baughman  and  told  them  that  one  Hurlburt 
wanted  to  buy  the  farm,  and  that  Mrs.  Baugh- 
man spoke  up  and  said,  "No,  George,  we 
don't  want  to  sell  this  farm ;  my  money  paid 
for  this  farm  and  we  are  going  to  keep  it 
for  the  children,"  and  that  Baughman  then 
said,  ''No,  mother  is  right;  we  don't  want 
to  sell  it."  This  witness  also  testified  to 
another  talk  with  Mr.  and  Mrs.  Baughman 
in  which  they  told  him  they  did  not  want 
him.  to  leave  the  farm;  that  he  ought  to 
marry  and  they  would  let  him  keep  the  farm 
as  long  as  he  wanted  it;  that  he  told  them 
he  didn't  think  anybody  would  marry  him, 
and  that  Mrs.  Baughman  said,  "Well,  you 
can  get  married  any  time,  if  you  will;  you 
could  marry  Hat,"  (one  of  Mr.  and  Mrs. 
Baughman's  daughters;)  that  Adams  said 
in  reply,  "I  never  spoke  to  the  girl  in  my 
life  about  anything  like  that;  I  don't  believe 
she  would  have  me;"  that  Mrs.  Baughman 
then  said:  "We  will  deed  Hattie  that  80 
acres  of  land  the  very  next  day  after  she 
marries  if  you  will  marry  and  take  possession 
of  this  place;  .  .  .  there  is  an  80  acres 
apiece  for  all  the  children;  ...  I  paid 
for  this  land  out  of  the  money  I  got  back 
east,  even  improved  it;  I  helped  haul  lumber 
from  Springfield,  drove  one  of  the  teams,  and 
Mr.  Baughman  and  I  hauled  the  lumber  to 
build  the  house  from  Springfield."  Another 
witness,  W.  S.  Sharp,  testified  to  a  conversa^ 
tion  in  which  Baughman  told  him  the  first 
place  he  got  came  through  his  wife's  people 
and  that  he  got  further  help  from  her  people 
to  improve  a  larger  farm  they  bought,  and 
that  the  farm  belonged  to  his  wife  and  came 
through  her  people.  Jacob  Yockey  and  Lee 
Schrantz,  who  lived  near  neighbors  to  the 
Baughman's  for  years,  testified  substantially 
to  the  same  effect;  that  they  heard  Baugh- 
man say  his  wife's  money  went  into  the  farm 
and  that  the  land  belonged  to  her. 

[61]    There  is  also  testimony  tending  to 
show  that  Nathan   Seiberling,  Mrs.  Baugh- 
man's father,  visited  the  Baughmans  in  Illi- 
nois in  1878  or  1879  and  advised  Baughman 
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that  he  ought  to  buy  the  northwest  quarter 
of  section  7  in  order  to  control  the  drainage 
of  his  land  (the  south  half  of  that  section), 
and  that  he  (Seiberling)  would  furnish  his 
daughter  the  money  for  the  purpose  of  such 
purchase.  Milton  and  Gustavus  Seiberling, 
brothers  of  the  first  wife,  both  testified  that 
they  had  visited  the  Baughmans  in  Illinois 
and  that  Baughman  had  visited  them  back 
at  the  old  home,  both  before  and  after  the 
death  of  his  first  wife,  and  that  Baughman 
had  said  to  them  more  than  once  that  his 
first  wife's  money  had  helped  purchase  the 
land.  Gustavus  testified  also  that  Baughman 
had  told  him  that  Nathan  Seiberling  had 
advised  him  to  buy  the  northwest  quarter  of 
section  7  and  told  him  he  would  furnish  the 
money  to  pay  for  it,  and  that  he  knew  that 
his  father  had  sent  some  money  out  to  Eliza ; 
that  Baughman,  on  his  visit  back  to  the  old 
home  in  Ohio,  was  talking  with  him  about  the 
wisdom  of  the  Seiberlings  keeping  the  old 
homestead  and  advised  him  to  keep  it,  and 
then  talked  about  his  farm  in  Illinois  and 
said:  "I  could  have  gotten  a  large  price 
for  my  farm  but  I  couldn't  think  of  selling 
it;  I  consider  it  my  duty  to  hold  it  for  the' 
children;  it  belongs  to  them,  as  the  purchas- 
ing of  that  farm  came  through  their  mother." 
Milton  Seiberling  testified  somewhat  to  the 
same  effect.  He  testified  that  once  after 
the  second  marriage  of  Baughman  he  visited 
him  in  Illinois  and  went  out  to  the  farm 
here  in  question  and  the  second  Mrs.  Baugh- 
man and  some  of  the  children  were  in  the 
party;  that  he  and  Baughman  walked  out 
onto  the  farm,  and  that  Baughman  said  to 
him  in  substance:  "Milt,  do  you  remember 
those  checks  we  used  to  get,  years  ago?  they 
came  in  just  when  we  needed  them ;  I  suppose 
you  got  them  the  same  as  I  did;  that  money 
that  we  received  there  all  went  into  this  farm 
here,  to  pay  for  the  farm,  and  it  has  got  to 
remain  here  for  Eliza's  children;  I  never 
expect  to  [62]  sell  it."  On  cross-examination 
he  testified  that  he  may  have  stated  to  the 
lawyer  that  the  money  went  to  pay  off  the 
debt  on  the  farm,  but  that  what  he  recollect- 
ed Baughman  to  say  was  that  it  went  "to 
pay  for  the  farm." 

In  behalf  of  the  appellee,  Lome  Bulpitt, 
who  was  her  brother-in-law  and  guardian, 
testified,  over  objection,  tliat  he  had  heard 
Sherman  E.  Baughman  say  many  times  in 
the  presence  of  his  wife  and  children  that 
he  had  paid  them  all*  the  Seiberling  money 
tliat  was  coming  to  them,  but  that  on  one 
occasion  Baughman  said  he  had  paid  them 
within  $2,000  of  all  he  owed  of  the  Seiberling 
money;  that  in  a  discussion  as  to  the  division 
of  the  money  or  property  between  Baughman 
and  his  children  he  heard  Baughman  say 
that  he  wanted  Pearl  to  share  as  much  as 
the  rest  of  the  children ;  that  on  one  occasion 
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Rhoda  Baughman  said  something  about  the 
Seiberling  money,  and  Baughman  replied: 
"Your  Seiberling  money?  You  haven't  anyj 
I  have  paid  you  back  every  dollar  of  the 
Seiberling  money  that  is  coming  to  you.'* 
Mrs.  Clella  Bulpitt,  a  half-sister  of  Pearl 
Baughman  and  the  wife  of  the  previous  wit- 
ness, testified  she  heard  Baughman  state,  in 
substance,  what  her  husband  testified  to. 
Louis  Burkhart,  a  lessee  of  Baughman,  tes- 
tified for  appellee  that  Baughman  told  him 
on  one  occasion  that  he  was  out  of  debt  and 
that  he  had  paid  some  of  his  wife's  children's 
interest  out  in  the  farm;  that  he  had  just 
about  paid  them  out.  Several  of  the  children 
of  Baughman  by  his  first  marriage  testified 
in  contradiction  to  the  testimony  of  the 
Bulpitts  as  to  their  discussions  with  their 
father  about  the  division  of  the  land.  They 
stated  that  such  discussions  took  place  and 
that  the  Bulpitts  were  present;  that  the 
father  was  trying  to  get  them  to  agree  that 
the  property  should  be  divided  equally  among 
the  children;  that  Pearl  Baughman,  the 
daughter  by  the  second  marriage,  was  to 
share  equally  with  the  children  by  the  first 
marriage;  that  they  all  told  him  they  didn't 
think  that  was  fair;  that  they  thought  their 
mother's  money  y^ent  into  the  purchase 
[63]  of  the  farm  and  should  first  be  paid 
back  to  them;  that  their  father  never  said 
he  had  paid  them  all  the  Seiberling  money 
that  had  gone  into  the  farm;  that  he  did 
say  in  some  of  these  conversations  that  he 
had  paid  them  their  share  that  was  coming 
from  the  Seiberling  estate. 

It  appears  from  the  testimony  in  the  rec- 
ord,— and  this  fact  was  also  shown  in  an 
account  book  kept  by  Sherman  E.  Baughman, 
— that  after  the  Seiberling  estate  back  in 
Ohio  was  closed  up  the  children  by  the  first 
marriage  each  received  $757.11  from  their 
grandfather  Seiberling's  estate;  that  these 
shares  were  all  paid  to  him  (except  Hattie's, 
which  was  paid  direct  to  her),  and  by  him 
paid  over  to  the  children.  The  Baughman 
children  by  the  first  marriage,  in  testifying 
to  their  father's  conversations,  insisted  that 
when  he  was  talking  about  having  paid  them 
their  full  share  of  the  Seiberling  money  he" 
meant  this  legacy  that  came  from  the  grand- 
father's estate  and  had  no  reference  to  the 
money  given  by  their  grandfather  to  their 
mother  and  which  they  claim  was  used  as  a 
part  of  the  purchase  money  for  the  land  here 
in  dispute.  They  also^  testified  that  in  some 
of  these  discussions  the  father  proposed  how 
he  was  going  to  divide  the  farm,  giving  cer- 
tain portions  .to  some  of  the  cliildren  and 
tlie  Taylorville  property  to  others,  with  the 
understanding  that  if  the  Taylorville  prop- 
erty was  not  wortli  as  much  as  the  other 
shares  the  children  who  received  the  farm 
were  to  make  good  the  difTerence,  and  that 


Pearl  was  to  have  a  part  of  the  land  given 
to  her.  Thev  testified  also  that  this  sug- 
gested  division  by  the  father  was  satisfactory 
to  them,  as  it  would  give  them  a  larger  share 
than  would  go  to  Pearl,  which  they  thought 
would  be  fair. 

Counsel  for  the  appellee  insist  that  as 
LoHie  Bulpitt  resigned,  before  the  close  of 
the  hearing  in  the  trial  court,  as  guardian 
of  Pearl  Baughman  his  testimony  should 
then  be  considered  properly  admissible  under 
the  Evidence  ac{.  Conceding  for  the  purposea 
of  this  case  that  this  evidence  [64]  was  prop- 
erly admissible  then  his  wife's  evidence  waa 
also  properly  admissible.  But  this  evidence 
was  fiatly  contradicted  on  material  pointa 
by  at  least  four  of  the  children  of  the  first 
wife.  Therefore  we  think  that  the  weight  of 
the  evidence  as  to  the  conversations  had  with 
these  children  and  their  father  is  to  the 
effect  that  he  considered  that  the  children 
of  his  first  wife  had  some  claim  on  the  land 
that  he  owned  at  the  time  of  his  second  mar- 
riage, and  that  he  was  trying  to  get  them 
to  adjust  this  claim  so  as  to  allow  his  daugh> 
ter  Pearl  to  share  equally  with  them  without 
having  a  legal  contest  over  the  matter.  So 
far  as  the  evidence  as  to  these  family  con- 
versations between  Baughman  and  his  chiK 
dren  in  the  presence  of  the  Bulpitts  is  con- 
cerned, we  think  its  weight  favors  the 
contention  of  counsel  for  appellants  rather 
than  that  of  counsel  for  appellee,  and  that 
these  conversations  clearly  showed  that 
Baughman  claimed  that  at  the  time  of  the 
conversations  he  owned  all  of  this  land  in 
his  own  name,  to  do  with  as  he  chose. 

This  court  has  frequently  stated  that  where 
the  purchase  money  for  land  is  paid  by  one- 
person  and  the  title  thereby  purchased  ia 
conveyed  to  another  person  the  law  construes- 
stich  facts  as  constituting  a  resulting  trust- 
Tins  trust  arises  not  from  the  contract  or 
agreement  of  the  parties  but  from  their  acte^ 
Su'ch  trust  may  be  established  by  parol  evi- 
dence. (Brennaman  v.  Schell,  212  111.  356. 
72  N.  E.  412.)  "A  resulting  trust  arises,  if 
at  all,  the  instant  the  deed  is  taken  and  the 
legal  title  vests.  No  payment  made  will 
create  a  resulting  trust,  unless,  at  the  mo- 
ment the  title  passes,  the  trust  results  from. 
the  transaction  itself."  (Strong  v.  Mes- 
singer,  148  111.  431,  36  N.  E.  617;  Lord  v. 
Keed,  254  111.  350.)  No  oral  agreement  or 
payments  before  or  after  the  transaction  will 
create  such  a  trust.  The  trust  results  from 
the  action  itself  at  the  moment  the  title 
passes.  (Stephens  v.  St.  Louis  Union  Trust 
Co.  260  111.  364,  103  N.  E.  190,  and  cases 
cited.)  "Since  a  resulting  trust  cannot  rest 
on  an  express  agreement,  no  [65]  parol 
agreement  between  the  parties,  made  before 
or  after  the  conveyance  of  property,  can  give 
rise  to  a  resulting  trust  therein,**     (39  Cyc. 
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106.)  It  IB  true  that  where  a  man  pays 
for  land  and  causes  it  to  be  conveyed  to  his 
wife  or  child  the  presumption  is  that  it  was 
intended  as  a  gift  or  advancement.  ( Keed  v. 
Reed,  135  111.  482,  26  N.  E.  1095.)  The 
reasons  for  so  holding  do  not  apply,  however, 
where  the  wife  pays  for  the  land  and  causes 
it  to  be  conveyed  to  her  husband.  (Wright 
V.  Wright,  242  111.  71,  89  N.  B.  789,  26 
I..R.A.(N.S.)  161;  Ross  v,  Hendrix,  110  N.  - 
C.  403,  15  S.  £.  4.)  "The  intention  of  the 
parties  to  create  a  resulting  trust  is  not 
necessary  to  its  existence.  A  constructive 
trust  often  arises  where  the  beneficiary  not 
only  does  not  intend  to  create  the  relation 
but  has  no  knowledge  of  its  existence  at  the 
time."  (Wright  v.  Wright,  supra,  p.  78.) 
"A  resulting  trust  does  not  arise  from  or 
depend  upon  any  agreement  between  the  par- 
ties. Its  very  name  implies  that  it  is  inde- 
pendent of  any  contract  and  is  raised  by  the 
law  itself  upon  a  particular  state  of  facts. 
It  results  from  the  fact  that  one  man's  money 
has  been  invested  in  land  and  the  conveyance 
taken  in  the  name  of  another.  It  is  immate- 
rial whether  the  purchase  iras  made  and  the 
money  paid  by  the  trustee  or  the  cestui  que 
tt'ust.  This  may  be  done  by  either  without 
the  knowledge  of  the  other.  No  matter  how 
or  by  whom  done,  if  the  fact  exists, — ^if  it 
was  done  at  all, — ^by  mere  operation  of  law 
a  trust  is  raised  in  favor  of  the  party  whose 
money  was  used  to  purchase  the  land,  either 
to  the  whole  or  hia  equivalent  portion  of  the 
land."  (Bruce  v«  Roney,  18  III.  67.)  Bach  a 
trust  alio  "results  in  favor  of  one  who  pays 
only  a  part  of  the  priee.  In  other  words, 
where  two  or  three  persons  together  advance 
the  price  aad  the  title  is  taken  in  the  name 
of  one  of  them,  a  trust  will  result  in  favor  of 
the  other  with  respect  to  an  undivided  share 
of  the  property,  proportioned  to  his  share 
of  the  price."  3  Poraeroy's  Eq.  Jur.  sec. 
1038;  Hinshaw  v.  Russell,  280  111.  235,  117 
N.  E.  406. 

[66]  It  is  the  settled  rule  of  law  in  this 
State  that  parol  evidence  to  establish  a 
resulting  trust  must  be  clear,  strong  and  un- 
equivocal and  must  establish  the  fact  of  the 
payment  of  the  purchase  money  by  the  al- 
leged beneficiary  beyond  doubt.  (Dodge  v. 
Thomas,  266  HI.  76,  Ann.  Cas.  1915C  1097^ 
107  N.  E.  261.)  While  it  is  true  that  the 
statements  of  a  deceased  person  as  to  who 
owned  the  land  may  be  of  such  a  nature  as 
to  base  thereon  a  finding  that  a  resulting 
trust  arose  (Elliott  v.  Prater,  260  111.  64, 
102  N.  E.  1015;  Bachseits  v.  Leichtweis,  256 
111.  357,  100  N.  E.  197),  yet  these  declara- 
tions must  be  direct  and  certain,  and,  to  be 
controlling,  should  be  corroborated  by  other 
facts  and  circumstances,  for  courts  will  not 
act  upon  mere  declarations  if  they  are  con- 
flicting,   vague    or    inconsistent    with .  them- 
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selves.  (1  Perry  on  Trusts  (6th  ed.)  sec. 
147.)  Of  course,  it  is  not  the  law,  as  Bceiiis 
to  be  argued  by  counsel  for  appellee,  that 
parol  evidence,  to  establish  a  trust,  must  he 
direct  in  order  to  be  clear  and  satiKfactory. 
Circumstantial  evidence  mav  furnish  satis- 
factory  proof  so  as  to  justify  holding  that  a 
resulting  trust  arises  in  favor  of  the  ben- 
eficiary on  account  of  the  beneficiary's  money 
being   used   for   the   purchase   of   the   land. 

(Lord  v.  Reed,  supra;  Dodge  v.  Thomas,  su- 
pra.) There  can  be  90  question,  as  already 
stated,  that  the  money  of  Eliza,  the  first 
wife,  was  used  either  in  the  purchase  of  the 
land  in  question  or  in  paying  off  some  of  the 
indebtedness  on  it.  That  'veems  to  be  clear 
beyond  peradventure  from  the  statements 
made  by  Baughman  himself  in  his  own  hand- 
writing in  his  account  book,  but  it  is  not 
clear  from  the  memorandum  made  by  him 
tliat  this  money  went  into  the  purchase  of  the 
land  or  what  particular  pieces  of  property  it 
assisted  in  purchasing.  That  memorandum 
might  be  as  consistent  with  the  theory  that 
he  had  used  a  part  of  the  money  to  pay  off 
indebtedness  on  the  land  as  it  would  be  with 
the  theory  that  it  went  into  the  purchase 
of  the  land.  Then,  too,  the  dates  when  the 
payments  were  made,  as  shown  by  the  mem- 
orandum account  book  of  Eliza's  father,  Seib- 
erling,  do  not  conform  at  [67}  all  with  the 
actual  purchase  dates  of  this  property. 
Where  the  evidence  is  doubtful  and  not  clear 
and  satisfactory,  or  is  capable  of  reasonable 
explanation  upon  any  theory  other  than  that 
of  the  existence  of  an  implied  or  resulting 
trust,'  such  trust  will  not  be  held  sufilciently 
established  to  entitle  the  beneficiary  to  a 
decree  declaring  and  enforcing  it.  (Dodge  v, 
Thomas,  supra.)  The  statements  of  the  wife 
in  the  presence  of  the  husband,  at  various 
times,  that  her  money  had  purcliased  the 
property  would  be  entirely  consistent  with 
the  fact  that  her  money  was  used,  in  part  at 
least,  to  pay  off  the  indebtedness  on  the  farm. 
Then,  too,  the  statements  of  the  deceased 
that  the  money  in  the  land  belonged  to  his 
wife,  in  view  of  the  fact  that  he  managed 
and  controlled  it  and  the  fact  that  the  prop- 
erty stood  in  his  name,  should  be  received 
with  caution.  (Corder  v.  Corder,  124  111. 
229,  16  N.  E.  107.)  Certainly  this  evidence 
is  not  of  such  clear  and  satisfactorv  char- 
acter  as  to  leave  no  doubt  in  any  unprejudiced 
mind  that  all  of  the  land  in  section  7  was 
purchased  with  the  money  of  Eliza  Baugh- 
man, as  contended  by  counsel  for  appellants. 
We  find  no  proof  of  any  kind  to  indicate  that 
any  part  of  her  money  went  into  the  purchase 
money  of  the  northeast  quarter  of  said  sec- 
tion. Neither  do  we  think  -the  evidence  is 
satisfactory  that  her  money  went  into  the 
purchase  of  the  south  half  of  the  northwest 
fractional  quarter  of  said  section.    The  theory 
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that  Baughman  considered  the  title  to  the 
l.ind  of  his  wife  would  hardly  be  consistent 
with  his  discussion  with  the  children  of  that 
wife  as  to  having  them  satisfied  if  he  distrib- 
uted it  equally  between  them  and  their  half- 
sister,  and  there  is  nothing  in  any  part  of  the 
testimony  as  to  any  of  these  discussions  to 
indicate  that  he  did  not  think  the  title  was 
in  his  own  name,  to  do  with  bjb  he  saw  fit. 
Talcing  all  the  evidence  in  the  record  to-- 
gether,  we  can  reach  no  other  conclusion 
than  that  it  is  of  so  uncertain  a  character  as 
to  any  specific  amount  of  Eliza  Baughman's 
money  being  a  part  of  the  purchase  money 
of  the  land  at  the  date  of  its  purchase,  that 
[68]  it  must  be  Held  that  the  decree  of  the 
circuit  court  was  correct  in  that  regard. 

The  ante-nuptial  agreement  was  executory 
and  was  not  binding  upon  the  parties  so  far 
as  the  rights  of  Pearl  Baughmfin  were  con- 
cerned, she  being  a  minor  at  her  father's 
death.  Zachmann  ▼.  Zachmann,  201  111.  380, 
66  N.  E.  266,  94  Am.  St.  Rep.  180;  Phelps 
V.  Phelps,  72  111.  545,  22  Am.  Rep.  149. 

The  marital  rights  of  the  husband  or  wife 
will  not  be  taken  away  by  an  ante-nuptial 
agreement  unless  the  intention  to  do  so  is 
clearly  apparent.  (Dunlop  ▼.  Lamb,  182  111. 
319,  55  N.  E.  354.)  The  provision  of  said 
ante-nuptial  agreement  upon  which  counsel 
for  appellants  apparently  rely,  seems  to  be 
the  following:  ''We  or  each  of  us  understand 
and  solemnly  hereby  agree  that  as  S.  E. 
Baughman  may  wish  or  see  fit  or  his  admin- 
istrators or  assigns  shall  give  S.  E.  Baugh- 
man's  children  and  heirs  all  of  his  property 
by  will  or  in  any  other  manner  as  S.  E. 
Baughman  may  desire  or  direct,  except  an 
amount  necessary  to  care  for  Miranda  Ellen, 
his  wife,  as  above  set  forth."  This  language 
would  indicate  that  it  was  only  binding  if 
Baughman  himself  desired  to  dispose  of  his 
property  otherwise,  and  it  is  evident  from 
this  record  that  he  had  no  such  clear  desire 
tliat  he  attempted  to  carry  out.  It  would 
seem  necessarily  to  follow  that  he  preferred 
that  the  law  should  take  its  course  and  the 
Statute  of  Descent  should  govern  and  reg- 
ulate as  to  the  distribution  of  his  property. 
Tills  being  so,  it  is  unnecessary  for  us  to  con- 
sider or  decide  the  question  whHher  or  not 
the  contract  was  executed  in  such  a  manner 
as  to  be  binding  upon  the  wife. 

The  decree  of  the  circuit  court  will  be 
affirmed. 

Decree  affirmed. 

Rehearing  denied  April  4,  1918. 


NOTE. 

The  reported  case  holds  that  where  land 
iff  purchased  with  the  money  of  a  wife  and 
title  is  taken  in  the  name  of  the  husband  a 


presumption  arises  that  he  holds  the  legal 
title  charged  with  a  resulting  trust  for  her 
benefit.  With  respect  to  the  proof  of  the 
foots  necessary  to  give  rise  to  such  a  pre- 
sumption, the  court  holds  that  though  the 
evidence  must  be  "clear,  strong  and  unequiv- 
ocal," circumstantial  evidence  may  be  suffi- 
cient to  meet  the  burden  of  establishing  a 
trust.  Whether  a  resulting  trust  arises  from 
a  purchase  by  a  husband  in  his  own  name 
with  his  wife's  money  is  discussed  in  the  note 
to  Dixon  V.  Dixon,  Ann.  Cas.  1915D  616.  See 
also  for  a  general  discussion  of  the  sufficiency 
of  evidence  to  establish  a  constructive  or  re- 
sulting trust  the  note  to  Hayden  v.  Dannen- 
berg,  Ann.  Cas.  1916D  1191. 


V. 

BOUBSOir  BT  All. 

Arkansas  Supreme  Court — July  10,  1916. 
126  Arh.  aOf  187  8.  W.  1069, 


id    Wife   —   OeBtnMto    be- 
tween  Spouses'—  Validltj. 

Agreements  made  between  husband  and 
wife^  looking  to  the  adjustment  of  their  pri^- 
erty  rights,  standing  alone,  are  not  invalid. 

OoBtraet  Faeilltatlac  Diy0iea. 

A  contract  between  husband  and  wife, 
whereby  part  of  the  consideration  for  his 
execution  of  a  note  was  that  the  wife  should 
not  file  an  answer  to  his  cross-oomplaint  for 
divorce  and  should  make  no  defense  to  the 
action,  is  void  as  against  public  policy,  not- 
withstanding the  existence  of  legal  grounds 
for  divorce,  since  an  agreement  intended  to 
facilitate  procuring  a  divorce  is  against  pub- 
lic policy,  any  promises  founded  thereon  being 
void. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Lee  oounty: 
Mann,  Judge. 

Action  by  H.  F.  Roleson  et  al.,  plaintiffs, 
against  J.  B.  Hood  et  al.,  defendants.  Judg- 
ment for  plaintiffs.  Defendants  appeaL  The 
facts  are  stated  in  the  opinion.     Rbvkbsb>. 

D.  8,  Plummer  for  appellants. 
FMc  d  IHnmng  for  appellee. 

[81]  Habt,  J. — Appellees  sued  appellants 
to  recover  $1,400  balance  allege  to  be  due 
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on  a  promiaaory  note.    The  material  facts  are 
as  follows: 

J.  B.  Hood  and  Nannie  L.  Hood. were  mar- 
ried in  the  year  1912,  and  lived  together  as 
husband  and  wife  until  the  year  1913,  when 
they    separated.     Mrs.   Hood   first   went   to 
Michigan   on   an  extended   trip,   and   subse- 
quently went  to  Memptiia.     While  in  Mem- 
phis she  became  very  ill,  and  was  carried  to 
a   hospital.     During  her   stay   in   Memphis, 
she    incurred    numerous    debts   and    charged 
them  to  Mr.  Hood's  account.     Finally  Hood 
published  a  notice  [32]  in  a  Memphis  paper 
to  the  effect  that  he  would  no  longer  be  re- 
sponsible for  anything  purchased  by  his  wife. 
Since   their  separation  he  haa  remained  in 
Arkanaaa 

After  Mrs.  Hood  got  well,  she  returned  to 
Arkansas  and  instituted  a  suit  against  her 
husband  for  alimony.  Mr.  Hood  filed  an 
answer  to  her  bill  for  alimony  and  also  a 
cross-complaint,  in  which  he  sought  a  di- 
vorce from  her.  Finally  a  contract  was  en- 
tered into  between  the  parties  which  re- 
sulted in  the  execution  of  the  note  sued  on. 
The  note  was  executed  July  20,  1914,  by 
J.  B.  Hood,  as  principal,  and  J.  B.  Daggett, 
C.  E.  Daggett  and  Morris  Lesser  as  sureties, 
and  was  payable  to  the  order  of  Roleson  and 
McCulloch.    It  was  for  $2,260. 

The  agreement  was  that  Mrs.  Hood  dismiss 
her  action  for  alimony  and  make  no  defense 
to  her  husband's  suit  for  divorce,  and  in 
consideration  therefor,  Mr.  Hood  was  to  pay 
her  $2,000  and  $250  for  attorney's  fee.  Mrs. 
Hood  made  no  defense  to  the  action  for  di- 
vorce and  Mr.  Hood  was  granted  a  divorce 
on  his  oross-complaint.  He  made  payments 
on  the  note  which  reduced  it  to  $1,400. 

The  aJbove  facts  w«re  testified  to  by  Mr. 
Hood,  by  one  of  his  sureties  and  by  his  at- 
torney in  the  suit  for  alimony  and  divorce. 
According  to  the  testimony  of  H.  F.  Role- 
son,  one  of  the  attorneys  for  Mrs.  Hood  in 
the  alimony  suit,  the  note  in  question  was 
executed  in  settlement  of  her  suit  for  alimony, 
and  the  fees  of  her  attorneys,  and  the  con- 
tract was  independent  of  the  divorce  pro- 
ceedings. 

Tlie  court  directed  a  verdict  in  favor  of 
appellees,  and  the  case  is  brought  before  us 
on  appeal. 

Gotmsel  for  appellees  seek  to  uphold  the 
judgment  on  the  ground  that  the  considera- 
tion sued  on  was  the  adjustment  of  the  prop- 
erty riglits  merely  between  the  parties.  Such 
agreements  standing,  alone  are  not  invalid. 
Pryor  v.  Pryor,  88  Ark.  302,  114  S.  W.  700, 
129  Am.  St.  Rep.  102;  McConnell  v.  McCon- 
nell,  98  Ark.  193,  136  S.  W.  931,  33  L.R.A. 
(N.S.)  1074,  Other  cases  from  this 'court 
might  be  cited  to  sustain  this  proposition. 


citation  of  authorities  useless.  The  testi- 
mony of  appellees  was  sufficient  to  uphold 
a  verdict  in  their  [33]  favor,  but  we  are  deal- 
ing with  a  directed  verdict  in  favor  of  ap- 
pellees. 

(1)  According  to  the  testimony  of  appel- 
lants, the  general  purpose  of  the  agreement 
was  to  facilitate  the  procuring  of  a  divorce. 
A  lump  sum  was  agreed  to  be  paid  in  settle- 
ment of  the  alimony  suit  and  also  to  facili- 
tate the  procurement  of  a  divorce.  A  part 
of  the  consideration  for  the  execution  of  the 
note  was  that  Mrs.  Hood  should  not  file  an 
answer  to  the  cross-complaint  of  Mr.  Hood, 
and  should  make  no  defense  to  his  action 
for  divorce.  Such  contracts  are  against  pub- 
lic policy  and  void,  notwithstanding  the  ex- 
istence of  legal  grounds  for  divorce.  The  rea- 
son given  in  many  of  the  cases  is  that  the 
marital  relation,  unlike  ordinary  contractual 
relations,  is  regarded  by  the  law  as  the  basis 
of  the  social  organization.  The  preservation 
of  that  relation  is  deemed  essential  to  the 
public  welfare.  Rowe  v.  Young,  123  Ark. 
903,  185  S.  W.  438;  Viser  v.  Bertrand,  14 
Ark.  267.  In  the  latter  case  the  plaintitT, 
an  attorney,  had  bound  himself  at  the  re- 
quest of  the  defendant  to  pay  $300  to  the 
defendant's  husband  as  a  consideration  for 
the  relinquishment  of  the  latter's  claim  to 
certain  negroes,  and  his  promise  to  make  no 
further  opposition  to  her  suit  for  divorce. 
It  was  held  that  the  agi'eement  was  against 
public  policy,  and  the  plaintiff  could  not  re- 
cover the  $300. 

(2)  The  rule  is  well  established  that  an 
agreement  intended  to  facilitate  the  procur- 
ing of  a  divorce  is  against  public  policy,  and 
any  promise  founded  on  such  an  agreement 
is  void.  See  case  note  to  11  Ann.  Gas.  at< 
page  377. 

It  follows  that  the  court  erred  in  direct- 
ing a  verdict  in  favor  of  appellees. 

The  record  shows  that  the  suit  was  brought 
by  Roleson  and  McCulloch  for  themselves, 
and  for  the  benefit  of  C.  L.  Lippincott  as 
administrator  of  Alie  L.  Hood,  deceased. 

It  is  claimed  that  H.  F.  Roleson  deposited 
the  note  as  collateral  security  with  the  Mc- 
Clintock  Banking  Company  for  an  indebted- 
ness of  $250  due  by  him  to  the  bank  and  tliat 
the  bank  is  an  innocent  purchaser  for  value 
before  [34]  maturity  of  the  note  to  the  ex- 
tent of  Roleson's  indebtedness  to  it.  The 
record,  however,  shows  that  the  bank  is  not 
a  party  to  this  suit  and  its  rights  are  in 
no  wise  affected  thereby. 

For  the  error  in  directing  a  verdict  for 
appellees,  the  judgment  must  l)e  reversed  and 
the  cause  will  be  remanded  for  a  new  trial, 

McCulloch,  C.  J.,  being  disqualified,  did  not 


but  it  is  so  well  settled  as  to  render  further    .  participate. 
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NOTE. 

Validity  of  Coatraot  Intended  to  Fa- 
cilitate Procnrins  of  DiToroe* 

Introductory,    902.  . 
General  Rule,  902. 
Reason  of  Rule,  902. 
Application  of  Rule: 

Agi'eements  between  Husband  and  Wife 

Generally,    902. 
Agreement  Not  to  Defend  Suit,   903. 
Agreement  Relating  to  Alimony  or  Ad- 
justment of  Property  Rights,  903. 
Agreement  between  Attorney  and  Hus- 
band or  Wife,   906. 


Introductory, 

• 

It  is  the  purpose  of  this  note  to  review 
the  recent  decisions  in  which  the  question 
of  tiie  validity  of  a  contract  intended  to 
faciliate  the  procuring  of  a  divorce  has  been 
considered.  The  earlier  cases  are  discussed 
in  the  notes  to  Davis  v.  Hinman,  11  Ann. 
Cas.  376;  Wolkovisky  y.  Rapaport,  Ann.  Cas. 
191 5 A  809  J  and  Palmer  v.  Palmer,  99  Am. 
St.  Rep.  820. 

General  Rule. 

Tlie  rule  announced  in  the  earlier  decisions 
as  being  well  established  that  an  agreement 
intended  to  faciliate  the  procuring  of  a  di- 
vorce is  against  public  policy  and  therefore 
void,  is  upheld  by  the  recent  ecuses.  Rowe' 
v.  Young,  123  Ark.  303,  185  S.  W.  438;  New- 
man V.  Freitas,  129  Gal.  283,  61  Pac.  907, 
50  L.R.A.  548;  Pereira  v.  Pereira,  166  Gal. 
1,  5,  103  Pac.  488,  134  Am.  St.  Rep.  107, 
23  L.R.A.(N.S.)  880;  Birch  v.  Anthony,  109 
6a.  349,  34  S.  E.  661,  77  Am.  St.  Rep.  379; 
Donaldson  v.  Eaton,  136  la.  650,  665,  114  N. 
W.  19,  125  Am.  St.  Rep.  275,  14  L.R.A.(N.S.) 
1168;  Edleson  v.  Edleson,  179  Ky.  300,  200 
S.  W.  625;  Appleby  v.  Appleby,  100  Minn. 
408,  426,  10  Ann.  Caa.  563,  111  N.  W.  306, 
117  Am.  St.  Rep.  709,  10  L.R.A.(N.S.)  590; 
Klampe  v.  Klampe,  137  Minn.  227,  163  N.  W. 
295.    And  see  the  reported  case. 

Thus  in  Newman  v.  Freitas,  129  Gal.  283, 
61  Pac.  907,  50  L.RJL.  548,  the  court  said: 
"Any  agreement  for  divorce,  or  any  collateral 
bargaining  promotive  of  it,  is  ccmsidered  un- 
lawful and  void/' 

In  Pereira  v.  Pereira,  156  Gal.  1,  6,  108 
Pac.  488,  134  Am.  St.  Rep.  107,  23  L.RA. 
(N.S.)  880,  it  was  said:  "Any  contract  be- 
tween the  parties  having  for  its  object  the 
dissolution  of  the  marriage  contract,  or 
facilitating  that  result,  ...  is  void  as 
contra  bonos  mores." 

In  Donaldson  v.  Eaton,  136  la.  660.  655, 114 
N.  W.  19,  125  Am.  St.  Rep.  276,  14  L.R.A. 


(N.S.)  1168,  it  was  said:  'That  a  contract 
with  reference  to  procuring  a  divorce  or  to 
facilitate  its  procurement  is  void  as  against 
public  policy  is  also  well  settled." 

In  Edleson  v.  iC^dleson,  179  Ky.  300,  200 
6.  W.  625,  the  court  said:  "A  husband  and 
wife  cannot '  lawfully  enter  into  a  contract 
for  a  divorce,  and  any  agreement  made  by 
them  to  facilitate  the  procurement  of  a  di- 
vorce is  held  to  be  void  and  illegal,  as  con- 
trary to  public  policy." 

In  Klampe  v.  Klampe,  137  Minn.  227,  163 
N.  W.  296,  it  was  said:  "The  law  does  not 
favor  divorce,  and  any  agreement  for  di- 
vorce, or  any  collateral  bargaining  promo- 
tive of  it,  is  unlawful  and  void." 

A  statute  of  New  York  enacted  in  1892 
(ch.  594)  empowering  married  women  to  en- 
ter into  contracts  as  if  feme  sole  provided 
as  follows:  ''Nothing  herein  contained  shall 
be  construed  to  authorize  the  husband  and 
wife  to  enter  into  any  contract  by  which 
the  marriage  relations  shall  be  altered  or 
dissolved,"  etc.  Whitney  v.  Whitney,  4  App. 
Div.  597,  36  N.  Y.  S.  891,  39  N.  Y.  S.  1136. 
As  re-enacted  in  the  Domestic  Relations  Law 
(§  61,  McKinney's  Gonsol.  Laws,  Book  14, 
p.  70)  the  proviso  is  that  "a  husband  and 
wife  cannot  contract  to  alter  or  dissolve  the 
marriage." 

Metison  of  Rule, 

The  reason  for  the  rule  was  stated  in 
Laufer  v.  Laufer,  61  Ind.  App.  608,  112  N. 
E.  106,  as  follows:  "As  to  the  dissolution 
of  marriage  itself  the  parties  are  not  free 
to  enter  into  agreements  that  tend  to  pro- 
mote or  facilitate  the  same  (9  R.  G.  L.  256), 
as  the  state  and  society  have  such  an  inter- 
est in  tlie  institution  of  marriage  that  the 
law  steps  in  and  holds  the  parties  to  various 
obligations  and  liabilities." 

In  Edleson  v.  Edleson,  179  Ky.  300,  200 
S.  W.  625,  it  was  said:  **The  contract  to 
facilitate  the  granting  of  a  divorce  is  a  fraud 
upon  the  courts,  as  they  are  the  only  tri- 
bimals  which  are  authorized  to  dissolve  the 
marriage  relation,  when  it  has  once  been 
established,  and  then  only  upon  the  grounds 
and  for  the  reasons  provided  for  by  law.' 


»» 


AppUcation  of  Rule. 

aqbee3cents  between   husband  and  wife 

Gbneballt. 

A  conveyance  of  real  estate  in  trust  to  be' 
sold  and  the  proceeds  thereof  divided  between 
the  grantor  and  his  wife,  part  of  the  con- 
sideration for  the  conveyance  named  in  the 
deed  being  the  procuring  b\f  one  of  the 
trustees,  who  was  also  an  attorney,  of  a  di- 
vorce for  the  wife  at  her  own  cost,  has  been 
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(held  to  be  void  as  against  public  policy. 
[Howe  V.  Young,  123  Ark.  303,  185  S.  W.  438. 

An  agreement  between  a  husband  and  his 
wife  that  one  of  them  should  seek  a  divorce 
and  that  the  wife  should  pay  the  costs  of 
the  suit  and  the  attorney  fees  not  exceeding 
■a  definite  sum  has  been  held  to  be  void  and 
unenforceable.  Edleson  v.  Edleson,  179  Ky. 
300,  200  S.  W.  625. 

In  Guggenheim  v.  Guggenheim,  168  N.  Y. 
8.  209,  an  agreement  entered  into  between  the 
parties  to  proceedings  to  have  a  decree  of  di- 
vorce set  aside  to  abandon  such  proceedings, 
was  held  to  be  void. 

Eowever  in  Bowden  v.  Bowden,  175  Cal. 
711,  167  Pac.  154,  L.R.A.1918A  380,  it  was 
held  that  a  contract  entered  into  by  a  hus- 
band and  wife  whereby  in  consideration  of 
her  dismissal  of  a  pending  suit  for  a  di- 
vorce against  him  he  agreed  to  pay  her  a 
certain  sum  of  money  in  case  he  should  in 
the  future  be  guilty  of  any  act  entitling  her 
to  a  divorce,  provided  she  herself  sliould  be 
guilty  of  no  conduct  constituting  grounds  for 
a  divorce,  in  her  husband's  favor,  did  not  ex- 
tend any  inducement  to  the  husband  to  com- 
mit such  wrongs  on  the  theory  that  she  would 
get  a  divorce  because  of  them,  and  was  there- 
fore a  valid  agreement. 

AiSBEBKENT  Not  to  Defend '.Suit. 

A  promise  by  one  spouse  not  to  contest 
the  application  of  the  other  for  a  divorce  has 
been  held  to  be  void  as  against  public  policy. 
Edleson  v.  Edleson,  179  Ky.  300,  200  8.  W. 
625;  Huber  v.  Gulp,  46  Okla.  670,  149  Pac. 
216.    And  see  the  reported  case. 

In  the  case  first  cited  the  court  said: 
''An  agreement  between  married  people,  that 
one  shall  bring  a  suit  for  divorce  and  the 
other  fail  to  defend  it,  and  especially  upon  a 
ground  which  is  not  the  real  one,  is  a  collu- 
sion to  defraud  the  courts.'' 

AOBEE^tENT    KeLATINO    TO    AlIMONT    OB    AD- 
JUSTMENT OF  Pbopebtt  Rights. 

The  rule  with  reference  to  agreements  en- 
tered into  in  contemplation  of  a  divorce  relat- 
ing to  alimony  or  the  adjustment  of  the  prop- 
erty rights  of  the  spouses  seems  to  be  that 
only  those  agreements  which  do  not  directly 
induce  the  procuring  of  a  divorce  are  valid. 
Therefore  a  contract  entered  into  between  the 
parties  to  a  suit  for  a  divorce,  in  effect  con- 
temporaneously with  the  rendition  of  a  de- 
cree of  divorce,  for  the  payment  of  alimony 
in  contemplation  of  such  a  decree  has  been 
held  to  be  valid.  Pryor  v.  Pry  or,  88  Ark. 
302,  114  S.  W.  700,  129  Am.  St.  Rep.  102. 

Where  the  father  of  the  complainant  in  a 
suit  for  a  divorce  entered  into  an  agreement 
with  her  after  the  institution  of  the  suit, 
for   the   purpose  of  avoiding  a   controversy 


over  the  question  of  alimony  if  a  divorce 
should  be  granted,  to  pay  to  her  a  certain  sum 
of  money  if  she  would  not  contest  the  ques- 
tion of  alimony  but  would  come  and  livo 
at  his  home  and  keep  house  for  him,  tlu 
agreement  was  held  to  be  valid.  Spaulding 
V.  White,  184  111.  App.  217. 

In  Appleby  v.  Appleby,  100  Minn.  408, 
10  Ann.  Gas.  563,  111  N.  W.  305,  117  Am. 
St.  Rep.  709,  10  L.R.A.(N.S.)  690,  it  ap- 
peared that  a  man  and  a  woman  entered 'into 
an  antenuptial  agreement  wherein  the  pro- 
spective wife  stipulated  that  she  would  make 
ample  provision  in  her  will  for  her  intende'l 
husband  provided  the  marriage  should  take 
place  and  he  should  survive  her.  It  was 
objected  that  this  agreement  was  void  be- 
cause it  tended  to  induce  a  separation 
between  the  husband  and  his  wife.  This  con- 
tention was  founded  on  a  part  of  the  con- 
tract, repeated  in  the  will,  wherein  it  was 
provided  that  if  at  the  death  of  the  intend- 
ed wife  the  parties  to  the  agreement  should 
not  be  husband  and  wife,  or  in  the  event 
that  they  should  not  then  be  "living  to- 
gether as  husband  and  wife,"  any  and  all 
right  to  an  annuity  provided  therein  should 
"cease  and  be  of  no  force  or  effect."  The 
court  held  the  agreement  to  be  valid. 

In  Amspoker  v.  Amspoker,  99  Neb.  122,  155 
N.  W.  602,  it  appeared  that  where  a  husband 
and  his  wife  were  separated,  and  that  a 
contract  was  entered  into  between  them, 
wherein  they  agreed  concerning  a  settlement 
of  their  property  rights  and  he  promised  to 
pay  the  wife's  existing  doctor's  bills  and 
hospital  billS)  the  costs  of  a  suit  instituted 
by  her  for  a  divorce  and  an  attorney's  fee 
of  a  definite  sum  for  prosecuting  it,  and 
certain  sums  in  instalments,  in  lieu  of  her 
claims  for  alimony,  it  was  held  that  the 
agreement  was  valid,  the  wife  having  suffi- 
cient grounds  for  a  divorce. 

A  stipulation  entered  into,  during  the  pend- 
ency of  an  action  for  a  divorce,  between  a 
husband  and  his  wife  who  were  separated, 
as  to  a  provision  for  the  wife  in  satisfac- 
tion of  her  right  to  claim  alimony,  counsel 
fees,  costs,  etc.,  in  the  event  a  divorce  should 
be  granted,  has  been  held  not  to  be  invalid 
as  holding  out  an  inducement  to  the  plain- 
tiff to  obtain  a  divorce.  Werner  v.  W^erner, 
163  App.  Div.  719,  138  N.  Y.  S.  633;  Ham- 
merstein  v.  Equitable  Trust  Go.  166  App.  Div. 
644,  141  N.  Y.  S.  1065,  affirmed  209  N.  Y. 
429,  103  N.  E.  706.  Thus  in  Werner  v.  Wern- 
er, supra,  the  court  said:  "The  parties  had 
separated;  the  plaintiff  had  commenced  her 
action  for  divorce;  that  that  action  was  well 
founded  appears  by  the  subsequent  judgment 
that  was  entered,  a  decree  of  divorce  being 
obtained  in  the  plaintiff's  favor.  Upon  the 
marriage  of  the  plaintiff  by  the  defendant, 
the  defendant  had  assumed  an  obligation  to 
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support  his  wife,  and  that  obligation  was 
enforceable  by  the  court,  and  in  an  action 
of  divorce  the  court  had  power  to  fix  the 
amount  that  the  defendant  should  pay  in 
discharge  of  this  obligation,  which  was  as- 
sumed when  the  defendant  married  the  plain- 
tiff. The  action  for  divorce  being  pending, 
there  was  no  legal  objection  to  the  parties 
entering  into  a  stipulation  fixing  the  amount 
that  the  defendant  sliould  pay  in  the  dis- 
charge of  this  obligation,  and  there  would 
have  been  no  question  as  to  the  validity  of 
this  stipulation  if  it  had  been  presented  to 
the  court  at  the  time  the  final  decree  was 
entered  and  the  court  had  approved  of  it 
by  inserting  in  the  decree  the  provision  which 
the  parties  had  stipulated  for  the  discharge 
of  the  defendant's  obligation  to  support  his 
wife.  Undoubtedly  a  stipulation  of  this  kind 
made  between  the  parties  prior  to  their  sepa- 
ration would  be  unenforceable  as  an  induce- 
ment to  either  the  defendant  to  consent  to  a 
divorce  or  to  the  plaintiff  to  commence  pro- 
ceedings to  obtain  one.  But  this  rule  has 
never  been  applied  to  a  mere  stipulation  be- 
tween the  parties  fixing  the  amount  to  be 
paid  by  the  defendant  in  discharge  of  his 
obligation  to  support  his  wife  after  the  par- 
ties had  separated  and  the  action  for  a  di- 
vorce had  actually  been  instituted.** 

A  statute  of  Rhode  Island  having  reference 
to  the  contracts  which  a  married  woman  may 
make,  permits  the  latter  to  enter  into  a  con- 
tract with  her  husband,  during  the  pendency 
of  proceedings  for  a  divorce,  affecting  their 
property  rights  and  the  claim  of  the  wife 
for  alimony,  and  it  has  been  held  by  the 
cotirts  of  that  state  that  agreements  of  this 
character  are  not  in  their  nature  void  aa  be- 
ing contrarj''  to  public  policy.  Phillips  v. 
Phillips,  an^R.  I.  92,  97  Atl.  593,  596. 

Where  the  effect  of  a  contract  between  a 
husband  and  his  wife  affecting  their  prop- 
erty rights  and  the  claim  of  the  wife  for 
alimony  is  to  promote  divorce,  the  agree- 
ment is  void  as  contra  bonos  mores.  Fred- 
ericks V.  Sault,  10  Ind.  App.  604,  49  N.  E. 
909;  Phillips  v.  Phillips,  39  R.  I.  92,  97  Atl. 
593,  596.  Thus  in  the  case  first  cited  the 
court  said:  "It  is  further  argued  that  the 
evidence  shows  that  the  appellee  was  granted 
a  divorce  from  the  appellant  and  that  by 
an  agreement  between  the  parties,  condi- 
tioned upon  the  divorce  being  granted  which 
was  introduced  in  evidence,  the  question  of 
alimony  in  the  divorce  suit  was  settled  by 
the  parties  themselves  and  this  agreement 
was  adopted  by  the  court.  A  court  might 
make  a  disposition  of  property  the  same  as 
that  contained  in  such  an  alleged  agreement, 
but  it  would  not  be  a  ratification  of  the  act 
of  the  parties.  Such  an  agreement  is  con- 
trary to  the  policy  of  the  law  and  is  bind- 
ing upon  no  one."    And  in  Phillips  v.  Phillips, 


39  R.  I.  92,  97  Atl.  593,  596,  it  was  aaidr 
"Because  it  is  the  policy  of  our  law  to  pre^- 
serve  the  marf iage  relation,  and  not  to  grant 
a  divorce  upon  the  agi'eement  of  husband  and 
wife,  or  when  it  appears  that  the  alleged 
cause  of  complaint  has  been  occasioned  by 
the  collusion  of  the  parties,  the  courts  will 
not  recognize  or  enforce  an  agreement  as  to 
alimony,  if  it  appears  that  such  agreement  is- 
part  of  a  bargain  for  facilitating  the  pro- 
curement of  a  divorce." 

An  antenuptial  agreement  by  which  a  hus- 
band obligated  himself  to  pay  to  his  wife  a 
certain  sum  of  money  in  lieu  of  alimony  in 
the  event  of  their  separation  has  been  held 
to  be  contrary  to  public  policy  and  unen- 
forceable so  as  not  to  defeat  a  recovery  of 
alimony  for  more  *than  the  stipulated  sum 
in  a  suit  for  a  divorce.  Watson  v.  Watson, 
37  Ind.  App.  548,  77  N.  E.  365. 

In  Neddo  v.  Neddo,  56  Kan.  507,  44  Pac. 
1,  it  appeared  that  an  antenuptial  agreement 
provided  that  if  the  parties  to  the  agree- 
ment should  separate  "either  by  abandonment 
or  divorce  being  granted  to  either  or  both 
of  said  parties,  then  the  property,  lands 
and  tenements  held  and  owned  by  either  of 
said  parties  previous  to  said  marriage,  or 
that  have  been  acquired  ^by  either  during^ 
such  marriage,  shall  be  and  remain  the  prop- 
erty, lands  and  tenements  of  the  party  who 
held  and  'owned  the  same  previous  to  such 
marriage,  or  acquired  during  said  marriage; 
and  the  parties  hereby  release  and  forever 
quitclaim  any  right,  title  or  interest,  ac- 
quired by  reason  of  said  marriage  in  the 
property,  lands  and  tenements  of  the  other,, 
and  also  waive  anv  claim  to  alimony  or  other 
rights  acquired  or  liabilities  incurred  by  rea- 
son of  said  marriage,  in  the  event  of  such 
separation  or  divorce;  a.nd  the  said  parties 
hereby  consent  that  either  can  make  such 
disposition  of  the  property  held,  owned  and 
acquired  by  deed,  will,  or  otherwise,  as  to 
him  or  her  may  seem  best."  It  was  held 
that  the  agreement  was  void. 

A  contract  entered  into  by  the  parties  to 
a  suit  for  a  divorce  after  the  commencement 
of  the  proceedings,  whereby  it  was  agreed 
that  a  judgment  for  alimony  according  to 
the  terms  of  the- contract  should  be  rendered 
in  the  suit  on  the  condition  that  "a  divorce 
be  granted,"  has  been  held  to  have  been  made 
for  the  purpose  of  facilitating  the  procur- 
ing of  a  divorce  and  therefore  to  be  void. 
Wilson  V.  Fahnestock,  44  Ind.  App.  35,  86 
N.  E.  1037. 

In  Pereira  v.  Pereira,  156  Cal.  1,  103  Pac. 
488,  134  Am.  St.  Rep.  107,  23  L.R.A.(N.S.) 
880,  it  appeared  that  an  agreement  was  en- 
tered into  between  a  husband  and  his  wife 
after  a  reconciliation  had  been  effected  be- 
tween them  and  after  the  dismissal  of  a  suit 
for  a  divorce  which  had  been  instituted  by 
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the  fvife.  The  agreement  prorided  inter  alia 
that  if  the  husband  should  thereafter  so  con- 
duct himself  as  to  give  the  wife  a  new  cause 
of  action  for  a  divorce,  and  she  should  es- 
tablish the  same  in  a  subsequent  action 
against  him  for  a  divorce  or  maintenance, 
the  husband  should  thereupon  pay  to  the 
wife  a  certain  sum  which  should  be  a  full 
satisfaction,  settlement,  and  discharge  of  all 
claims  of  the  wife  in  such  action  "for  alimony, 
ooBts,  counsel  fees,  support,  maintenance  of 
herself,  homestead,  homestead  right,  prop- 
erty and  benefit  of  every  kind  and  character," 
and  that  in  the  event  of  the  institution  of 
such  a  suit  the  provision  therein  made  for 
the  wife  should  be  in  satisfaction  of  all 
claims  which  she  should  have  against  her 
husband's  estate.  It  was  held  that  the  agree- 
ment  was  void. 

A  promise  made  by  a  woman  in  considera- 
tion of  the  payment  to  her  by  her  husband 
of  a  certain  sum  of  money  and  his  procuring 
a  divorce  within  a  stipulated  time,  to  re- 
linquish all  claims  which  she  should  have 
against  him  by  reason  of  the  relationship, 
haa  been  held  in  an  action  by  thvj  husband's 
personal  representatives,  after  his  death,  to 
be  illegal  and  void  and  insufficient  to  bar 
her  right  to  a  year*^  support  and  dowor  out 
of  the  husband's  estate.  Birch  v.  Anthony, 
109  Ga.  349,  34  S.  £.  561,  77  Am.  St.  Kep. 
379. 

Agbeehsnt  bbtwesn  Attobnet  and  Hus- 
band OB  Wife. 

A  contract  entered  into  between  an  attor» 
ney  and  his  client  to  procure  the  annulment 
of  the  latter's  marriage  and  the  settlement 
of  all  claims  of  his  wife  for  alimony,  etc., 
the  compensation  of  the  attorney  to  be  a 
stated  sum  of  money  which  was  to  jover 
all  costs  of  the  litigation  also,  find  certain 
real  estate,  has  been  held  to  be  against  pub- 
lic policy  as  champertous  and  as  facilitating 
and  bringing  about  a  divorce,  and  therefore 
void.  Donaldson  v.  Eaton,  136  la.  650,  114 
N.  W.  19,  126  Am.  St.  Rep.  275,  14  L.R.A. 
<N.8.)  1168. 

An  agreement  between  an  attorney  and  his 
client  whereby  the  former  undertook  to  rep- 
resent the  latter  in  a  suit  to  procure  a 
divorce  and  alimony  with  the  understand- 
ing that  the  compensation  for  his  services 
was  to  be  contingent  on  the  rendition  of  a 
decree  for  alimony  out  of  which  it  was  to  be 
paid,  has  been  held  to  be  void  as  against  pub- 
lic policy.  McConnell  v.  McConnell,  98  Ark. 
193,  136  S.  W.  931,  33  L.R.A.(N.S.)  1074. 
See  also  Brindley  ▼.  Brindley,  121  Ala.  429, 
434,  26  So.  751.  Thus  in  McConnell  v.  Mc- 
Connell, the  case  first  cited,  the  court  said: 
"An  agreement  by  a  wife  to  pay  her  attor- 
ney in  a  suit  for  divorce  and  alimony  against 


her  husband  a  certain  per  cent  of  such  sums 
as  the  court  should  award  her  for  alimonv 
is  void  as  against  public  policy." 

An  agreement  between  an  attorney  and 
his  client  whereby  the  former  was  to  repre- 
sent the  latter  in  proceedings  to  procure  a 
divorce  and  to  receive  as  remuneration  for 
his  services  a  percentage  of  his  client's  share 
of  the  community  property  of  the  marriage 
which  should  be  awarded  to  the  client  by 
the  divorce  decree  has  been  held  to  be  illegal 
and  void  as  against  public  policy.  Newman 
v.  Freitas,  129  Cal.*  283,  61  Pac.  907,  50 
L.R.A.   648. 

In  Klampe  v.  Elampe,  137  Minn.  227,  163 
K.  W.  295,  a  contract  between  an  attorney 
and  his  client  which  was  ostensibly  an  agree- 
ment to  procure  a  recovery  of  certain  real 
estate,  appearing  of  record  in  the  name  of  the 
latter's  wife,  and  which  provided  for  com- 
pensation for  the  attorney's  services  on  a 
contingent  basis,  but  which  was  construed 
by  the  court  as  being  a  contract  which  might 
be  used  for  the  purpose  of  obtaining  a  prop- 
erty settlement  either  in  divorce  proceedings 
or  otherwise,  was  held  to  be  void. 
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Tennessee  Supreme  Court — ^November  26, 

1916. 


lae  Tenn.  440 f  189  S.  TF.  873. 


Defeds  —  Redtals  as  ETidence  as^iast 
Stransev  —  Aaolent  D^ed. 

While  recitals  in  a  recent  deed  are  not 
evidence,  except  as  between  parties  to  it, 
recitals  in  a  deed,  which  has  been  recorded 
more  than  thirty  years,  and  is  therefore  an 
ancient  deed,  that  the  grantors  were  heirs  of 
the  then  record  owner  of  the  land  conveyed, 
as  heirship  and  family  can  be  proved  by  hear- 
say evidence,  were  admissible  as  prima  facie 
evidence  of  the  facts  recorded  against  strang- 
ers to  the  title,  especially  as  the  recitals 
were  further  corroborated  by  the  fact  that 
the  grantee  and  his  successor  in  title  paid 
the  taxes  on  the  land  and  for  thirty  years 
exercised  such  control  and  public  acts  of  own- 
ership that  it  was  generally  known  by  the 
name  of  said  successor  in  title. 

[See  note  at  end  of  this  case.] 

ETidenoe  —  Proof  of  Ancient  beed  — 
Certified  Copy. 

A  certified  copy  of  an  ancient  deed,  which 
had  been  on  record  for  more  than  thirty 
years,    without    the    slightest    suspicion    or 
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question,  was  admissible,  and.  had  the  same 
probative  value  as  proof  of  recitals  as  the 
original  would  have  had  if  produced. 

Deeds  —  Desorlption  —  Reference    to 
Entry  and  Grant  Nnmbers. 

An  ancient  deed,  referring  to  land  by  its 
entry  number,  in  accordance  with  the  cus- 
tom at  the  time  of  its  execution  to  refer  to 
the  entry  and  grant  numbers  in  describing  the 
land  conveyed,  is  a  sufficient  description  of 
the  land  conveyed,  as  the  clear  intention  of 
the  parties  should  be  made  effective,  when  the 
court  can  accomplish  it  by  recognizing  the 
legal  and  actual  connection  effected  between 
the  entry  and  grant  by  the  issuance  of  the 
latter  upon  the  former. 

Evidenoe  —  Proof  of  Foreign  Will  — 
Certified  Copy. 

Under  Shannon's  Code,  §  3914,  providing 
that  wills  executed  in  other  states,  etc.,  shall 
be  proved  according  to  the  laws  of  this  state, 
and  certified  in  the  manner  prescribed  by  Act 
Cong.  May  26,  1790,  c.  11,  1  Stat.  122  (U. 
S.  Comp.  St.  1913,  §  1519),  and  section  3915, 
providing  that  a  copy  of  a  will  so  certified 
shall  be  registered  in  the  county  where  the 
land  lies,  and  a  copy  from  the  books  of  the 
register,  duly  certified,  shall  be  evidence,  a 
certified  copy  of  a  foreign  will  of  one  of  plain- 
tiffs' predecessors  in  title  which  was  probated 
by  the  proper  officer  in  the  foreign  state,  and 
a  duly  certified  copy  of  which,  with  the  cer- 
tificate of  probate,  was  recorded  in  Tennessee, 
is  admissible. 

Same* 

Under  Shannon's  Code,  §  3914,  providing 
that  a  foreign  will  shall  be  proved  according 
to  the  laws  of  this  state,  and  section  3904, 
providing  that  a  will  not  contested  may  be 
proved  by  one  of  the  subscribing  witnesses,  a 
certified  copy  of  a  foreign  will,  proved  by 
only  one  witness,  is  admissible. 

Same. 

A  certified  copy  of  a  foreign  will,  setting 
forth  the  entire  will  verbatim,  the  affidavit  of 
subscribing  witness,  oath  and  qualification  of 
executor,  and  certificate  of  surrogate  that 
above  constituted  the  will  and  probate  there- 
of, upon  which  letters  testamentary  issued  to 
the  executor,  sufficiently  shows  the  probate 
of  the  will. 

Appeal  from  Chancery  Court,  Scott  coun- 
ty:    Kyle,  Chancellor. 

Action  by  Phpebe  Fielder  et  aL,  plaintiffs, 
against  Gideon  Pemberton  et  al.,  defend- 
ants. Judgment  for  plaintiffs.  Defendants 
appeal.  The  facts  are  stated  in  the  opinion. 
Affirmed. 

York  d  Pertiherton  and  Fowler  d  Fowler 
for  appellants. 

H,  M,  Carr  for  appellees. 

[443]  Evans,  J. — This  was  an  ejectment 
bill  filed  in  the  chancery  court  of  S^tt 
county  to  recover  about  five  hundred  acres 
of  land.    The  land  in  controversy  is  covered 


by  two  grants  issued  to  Thomas  B.  East- 
land, to  wit,  grant  No.  21865,  dated  June 
29,  1838,  issued  on  Morgan  county  entry 
1927  and  grant  No.  21840,  dated  June  28,. 
1838,  issued  on  Morgan  county  entry  1931. 
The  dividing  line  between  these  two  grants 
runs  through  the  land  in  dispute.  The 
same  land  is  also  covered  by  grant  No. 
22342,-  dated  December  31^  3838,  issued  to 
Julian  F.  Scott,  on  Morgan  county  entry 
1797,  which  is  a  special  entry  and  dated 
November  19,  1835. 

The  complainants  claim  to  have  acquired 
both  the  Eastland  and  the  Scott  chains  of 
title,  and  to  have  deraigned  through  ea^h  a 
perfect  title  from  the  State  of  Tennessee. 
The  defendants  insist  that  the  Julian  F. 
Scott  grant  is  superior  to  the  Eastland, 
since  it  was  based  upon  a  special  entry  of 
an  earlier  date  than  the  Eastland  grants  or 
entries,  and  their  principal  contention  Ib 
that  complainants  have  not  shown  a  perfect 
chain  of  title  through  the  Scott  grant,  "niey 
also  contend,  however,  that  complainaat^ 
have  not  legally  proved  a  perfect  chain  of 
title  under  the  Eastland  grants. 

In  order  to  get  a  proper  view  of  the  I^gal 
questions  involved,  it  will  be  necessary  to 
state  briefly  complainants*  connection  with, 
the  land  as   shown  by'  the   record. 

[444]  Complainants  are  the  heirs  at  la\^ 
of  John  W.  Fielder,  to  whom  a  deed  to  the 
land  was  executed  by  William  S.  Yard,  exe- 
cutor of  George  F.  Brown,  dated  May  2, 
1883.  This  deed  was  under  the  Julian  F. 
Scott  chain  of  title.  Said  John  W.  Fielder 
also  acquired  a  deed,  under  the  Eastland 
chain  of  title,  executed  by  the  Board  of  Aid 
to  Land  Ownership,  Limited,  and  others* 
dated  January  31,  1887. 

It  appears  from  the  record  that  J.  W. 
Fielder  was  a  resident  of  New  Jersey,  and 
that  he  looked  after  the  land  principally 
through  his  agents  in  Scott  county,  though 
he  made  some  visits  to  the  land  personally. 
The  complainants,  his  heirs,  are  also  non- 
residents of  Tennessee.  The  witness  John 
Molyneux  testified  that  in  April,  1884,  Mr. 
Fielder  stopped  at  his  house,  near  the  land 
in  controversy,  soon  after  he  acquired  his 
d&^  through  the  Scott  chain  of  title,  and 
made  arrangements  with  him  to  look  after 
the  land,  which  he  did  until  Mr.  Fielder's 
death  in  1901.  Shortly  after  tiiat  date  Mr. 
Fielder's  son,  John  W.  Fielder,  Jr.,  made  a 
trip  to  Scott  county,  and  made  an  agree- 
ment with  Molyneux  to  continue  to  look 
after  the  property.  This  witness  also  tes- 
tified that  about  a  year  after  the  visit  of 
the  younger  Fielder,  he  made  an  agreement 
with  one  Tom  Haines  to  fence  in  several 
acres  of  the  land  to  be  held  by  him  for  com* 
plainanrts,  and  to  use  and  'cultivate  the 
same,  that  this  was  done,  and  that  said  po8> 
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session  had  been  maintained  by  Raines  and 
those  under  him  ever  since  that  time,  a  per- 
iod of  ten  years  or  more  prior  to  the 
[445]  filing  of  the  bill.  Raines  corrobora- 
ted this  testimony,  as  did  a  number  of  other 
witnesses,  though  the  testimony  on  this 
point,  as  a  whole,  is  conflicting  and  some- 
what unsatisfactory.  It  is  clear  that  for 
several  years  before  the  filing  of  the  bill 
Raines  had  held  possession  for  complain- 
ants of  a  portion  of  this  land,  under  inclos- 
ure,  but  just  how  long  this  possession  hi^d 
been  maintained  was  a  matter  of  great  dis- 
pute. Complainants  also  claimed  to  have 
held  possession  of  portions  of  the  land  im- 
der  one  Sexton  and  one  Russell,  but  the 
record  is  not  very  clear  about  these  posses- 
sions. 

The  record  further  shows  that  John 
Molyneux  was  succeeded  by  W.  T.  Walton 
as  agent  for  the  Fielder  heirs,  having  been 
made  such  by  a  Mr.  Lee,  of  New  York,  who 
came  to  Scott  County  as  attorney  for  these 
heirs. 

From  the  time  when  John  W.  Fielder  ac- 
quired his  deed  under  the  Scott  chain  of 
title  in  188^  up  to  the  filing  of  the  bill,  a 
period  of  over  thirty  years,  the  land  has 
Ijeen  known  in  Scott  county  as  the  Fielder 
land.  The  witnesses  for  the  defendants,  as 
well  as  those  for  the  complainants,  say  that 
the  land  has  always  been  spoken  of  as  the 
Fielder  lands.  Fielder  paid  the  taxes,  and 
a  number  of  the  tax  receipts  are  exhibited 
in  the  record.  The  land  was  sold  for  taxes 
once  or  twice,  but  was  redeemed  by  Fielder 
each  time.  Several  of  the  witnesses  state 
that  Tom  Raines  and  those  under  him  cut 
timber  or  wood  on  the  land  under  authority 
of  Fielder  or  his  agent  in  [446]  charge.  It 
is  also  stated  by  some  of  the  witnesses  that 
one  A.  C.  Kills,  who  was  an  agent  of  Field- 
er, cut  timber  on  the  land  at  different  times. 
It  seems  that  the  defendants  lived  and  were 
reared  near  the  land  in  controversy,  and 
knew  it  was  referred  to  by  people  in  the  vi- 
cinity as  the  Fielder  land. 

Up  to  September,  1913,  no  one  had  at- 
tempted to  interfere  with  the  possession  or 
control  which  Fielder  and  his  agents  had 
exercised  over  the  land,  and  no  one  had  at- 
tempted to  take  possession  of  any  part  of  it. 
Xo  one  had,  so  far  as  the  record  shows,  for 
about  thirty  years,  paid  taxes  on  the  land 
except  the  Fielders. 

Under  date  of  September  3,  1913,  one 
Mike  Stephens  executed  to  defendants  a 
deed  to  the  land  in  controversy,  and  on  July 
9,  1914,  Catherine  Miller,  the  mother  of  one 
of  the  defendants,  executed  to  them  a  deed  to 
the  same  land.  These  deeds  were  duly  re- 
corded, and  thereupon  defendants  took  pos- 
session of  certain  portions  of  the  land,  and 
made  several  small  inclosures  thereon.     The 


deeds  just  mentioned  were  independent  of  the 
title  claimed  by  complainants  through  either 
the  Eastland  or  Scott  grants. 

This  bill  was  filed  February  8,  1915.  At 
the  hearing  in  the  court  below,  the  chan- 
cellor entered  a  decree  in  favor  of  the  com- 
plainants, holding  that  they  had  deraigned 
a  perfect  title  to  the  land  from  the  State, 
and  canceled  the  deeds  held  by  defendants 
as  clouds  upon  complainants'  title.  From 
this  decree  defendants  have  appealed  to  this 
court  and  assigned  errors. 

[447]  We  will  first  notice  the  errors  as- 
signed with  reference  to  complainants'  title 
under  the  Julian  F.  Scott  grant.  That 
chain  comprised  the  following  instruments, 
which  were  introduced   in  evidence: 

(1)  Grant  from  State  oif  Tennessee  to 
Julian  F.  Scott; 

(2)  Deed  from  Julian  F.  Scott  to  James 
8.  Duncan,  dated  November  24,  1854;  | 

(3)  Deed  from  Craven  Duncan  and  others 
to  George  F.  Brown,  reciting,  in  substance, 
that  the  grantors  therein  were  the  sole  Heirs 
at  law  of  James  S.  Duncan,  deceased,  dated 
June  30,  1880,  and  recorded  September  28, 
1880; 

(4)  Will  of  Greorge  F.  Brown,  probated 
April  26,  1881,  and  recorded  in  Scott  coun- 
ty, May  11,  1881 ; 

(5)  Deed 'from  George  F.  Brown's  execu- 
tor, William  S.  Yard,  to  John  W.  Fielder, 
dated  May  2,  1883,  ancl  recorded  July  24, 
1883. 

When  the  third  link  in  this  chain  of  title, 
tp  wit,  the  deed  from  Craven  Duncan  knd 
others  to  George  F.  Brown,  was  offered  in 
evidence,  defendants  objected  thereto,  and 
the  chancellor  admitted  it  over  their  objec- 
tion. This  action  of  the  chancellor  in  declin- 
ing to  exclude  the  deed  is  made  the  basis  of 
the  first  assignment  of  error.  The  grounds  of 
objection  are  that  the  recitals  of  heirship  con- 
tained in  that  deed  were  not  evidence  of  the 
facts  recited,  and  that,  in  the  absence  of  those 
recitals,  there  was  no  evidence  that  the  grant- 
ors in  said  deed  ever  had  any  title  to  the 
land,  or  ever  acquired  any  right  to  convey 
it.  ^ 

[448]  The  reply  of  complainants  to  this 
objection  is  that  the  deed  is  more  than  thir- 
ty years  old,  had  been  recorded  more  than 
thirty  years,  and  is  therefore  in  law  an 
ancient  deed,  and  that,  while  recitals  in  a 
recent  deed  are  not  evidence  except  as  be- 
tween the  parties  to  it  and  their  privies  in 
title,  yet  in  case  of  an  ancient  deed,  its  re- 
citals with  respect  to  heirship  or  pedigree 
are  prima  facie  evidence  of  the  facts  recit- 
ed as  against  any  one,  even  as  against 
strangers  to  that  particular  chain  of  titlo. 
Thus  we  have  presented  a  question  upon 
Avhich  the  courts  that  have  considered  it 
have   differed   to   some  extent  in   their  ♦on- 
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elusions,  and  we  have  been  referred  to  no 
case  in  Tennessee  directly  deciding  it. 
Many  well-considered  cases  hold  that  recit- 
als in  a  deed  to  heirship,  pedigree,  and  a 
family  history  are  a  form  of  hearsay  evi- 
dence, and  that  such  recitals  in  an  ancient 
deed  constitute  an  exception  to  the  hearsay 
rule,  and  are  prima  facie  evidence  of  the  facte 
recited.  In  Warvelle  on  Ejectment,  sec.  374, 
it  is  said: 

"The  several  stages  by  which  one  person 
connects  himself  with  an  ancestor,  or 
through  which  he  establishes  the  fact  of  re- 
lationship, is  called  'pedigree.'  We  may 
therefore  define  pedigree  as  the  history  of 
family  descent.  The  links  of  a  chain  of  ped- 
igree are  all  substantive  facts  which  must 
be  established  by  proper  proof  which  must 
be  by  proper  proof  to  enable  an  heir  to  as- 
sert a  valid  claim  to  an  ancestral  estate. 
But,  owing  to  the  difficulty  of  producing  liv- 
ing witnesses  to  prove  remote  events, 
[449]  questions  of  pedigree  are  often  made 
an  exception  to  the  general  rule  of  evidence 
which  excludes  hearsay,  and,  while  the  car- 
dinal rule  that  the  best  evidence  of  which 
the  ease  in  its  nature  is  susceptible  must 
always  be  produced  still  holds  good,  direct 
evidence  of  the  facts  is  not  always  required. 
Family  history  is  transmitted  in  various 
ways  by  both  oral  and  written  declarations; 
and,  unless  proved  by  hearsay,  it  cannot,  in 
many  instances,  be  proved  at  all.  For  these 
reasons  a  liberal  course  is  always  pursued, 
and  much  that  is  pure  hearsay  will  be  re- 
ceived to  prove  family  relationship  and  to 
establish  the  facts  of  marriages,  births,  and 
deaths,  as  well  as  other  matters  necessarily 
resulting  from  those  events." 
•  And  in  the  same  section  the  author  fur- 
ther says: 

''Recitals  in  an  ancient  deed  have  been 
permitted  to  be  given  as  against  persons 
who  are  not  parties  to  it  and  who  do  not 
claim  under  it.  Entries  in  a  family  Bible 
or  other  records  of  family  history  are  gen- 
erally received,  particularly  when  shown  to 
have  been  made  by  a  deceased  relative,  and, 
when  necessary,  recourse  may  be  had  to 
tombstones  and  other  funeral  monuments. 
In  the  latter  case  the  admission  of  an  in- 
scription is  made  to  rest  on  the  presump-* 
tion  that  it  was  placed  oh  the  stone  by  some 
member  of  the  family  having  knowledge  of 
the  fact  stated,  as  well  as  upon  the  further 
presumption  that  it  would  not  be  permitted 
to  remain  if  erroneous." 

The  weight  of  authority  is  that  the  re- 
cital of  heirship  or  pedigree  in  an  ancient 
deed,  where  no  suspicious  [450]  circum- 
stances are  found,  and  especially  where  cor- 
robor-ation  appears  by  the  payment  of  taxes, 
act^  of  control,  ownership,  or  possession  of 
the  land,  or  even  as  in  some  cases  by  simi- 


larity of  family  name  as  shown  in  the  deed 
itself,  such  recital  is  admissible  in  evidence 
against  all  persons,  including  strangers  to 
that  title.  Stokes  v.  Dawes,  4  Mason  268, 
23  Fed.  Cas.  No.  13,477;  Deery  v.  Cray,  5 
Wall.  795,  18  U.  S.  (L.  ed.)'  653;  Dougher- 
ty V.  Welshans,  233  Pa.  St.  121,  81  Atl.  997; 
Jackson  v.  Gunton,  26  Pa.  Super.  Ct  203; 
Bell  V.  Barron,  14  Vt.  307;  Wilson  v.  Bra- 
den,  66  W.  Va.  372,  49  S.  E.  409,  107  Am. 
St.  Rep.  927;  Webb  v.  Bitter,  60  W.  Va. 
193,  54  S.  E.  484;  Schermerhorn  v.  Negus, 
2  Hill  (N.  Y.)  335;  Little  v.  Palister,  4 
Greenl.  (Me.)  209;  Fulkerson  v.  Holmes, 
117  U.  S.  389,  6  S.  Ct.  780,  29  U.  S.  (L.  ed.) 
915;  Williams  v.  Conger,  125  U.  S.  397,  8 
S.  Ct.  933,  31  U.  S.  (L.  ed.)  778;  Galveston, 
etc.  R.  Co.  V.  Stealey,  66  Tex.  468,  1  S.  W. 
186;  Hodge  v.  Palms,  117  Fed.  396,  54  C. 
C.  A.  570. 

In  Little  v.  Palister,  4  Greenl.  (Me.)  209, 
it  is  said: 

"It  must  be  admitted  by  all  that  in  mod- 
em deeds,  recitals  by  the  grantor  as  to  his 
own  pedigree,  or  the  derivation  of  his  title, 
or  the  existence  of  it,  cannot,  of  themselves, 
be  considered  in  a  court  of  law  as  proofs  of 
the  facts  recited,  or  a  ground  of  presump- 
tion for  a  jury.  A  man  must  not  be  per- 
mitted in  this  manner  to  make  evidence  for 
himself.  But  after  a  long  series  of  years, 
as  in  the  present  case,  where  no  other  per- 
sons appear  ever  to  have  claimed  the  land 
in  question,  as  heirs  of  the  original  proprie- 
tor, and  [451]  thus  denied  or  rendered  im- 
probable the  truth  of  the  recital,  and  where 
the  defendant  has  offered  no  proof  tending 
to  destroy  or  weaken  the  presumption,  in 
such  cases  a  jury  may  be  permitted  to  pre- 
sume the  pedigree  as  stated  in  deeds  of  convey- 
ance, unless  facts  control  the  presumption." 

That  case  was  approved  in  Bowser  v. 
Cravener,  56  Pa.  St.  132,  which  was  fol- 
lowed in  Carter  v.  Tinicum  Fishing  Co.  77 
Pa.  St.  310. 

In  the  case  of  Fulkerson  ▼.  Holmes,  117 
U.  8.  389,  6  S.  Ct.  780,  29  U.  S.  (L.  ed.) 
915,  the  supreme  court  of  the  United  States, 
with  reference  to  recitals  of  heirship  in  an 
ancient  deed,  said: 

"The  question  is  therefore  fairly  present- 
ed, whether  the  recitals  made  in  the  deed 
of  Samuel  C.  Toung  to  John  Holmes,  to  the 
effect  that  Samuel  Young,  the  patentee,  had 
died  intestate,  leaving  one  child  only,  name- 
ly, the  said  Samuel  C.  Young,  the  grantor, 
were  admissible  in  evidence  against  the  de- 
fendants,'who  did  not  claim  title  under  the 
deed. 

"The  fact  to  be  established  is  one  of  pedi- 
gree. The  proof  to  show  pedigree  forms  a 
well-settled  exception  to  the  rule  which  ex- 
cludes hearsay  evidence.  GThis  exception  has 
been  recognized  on  the  ground  of  necessity; 
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lor,  as  in  inquirieB  respecting  relationship 
or  descent,  facts  must  often  be  proved  which 
oociirred  many  years  before  the  trial,  and 
were  known  to  but  few  persons,  it  is  obvious 
that  the  strict  enforcement  in  such  cases  of 
the  rules  against  hearsay  evidence  would 
frequently  occasion  a  failure  of  justice. 
Taylor,  [462]  Evidence,  sec.  635.  Tradi- 
tional evidence  is  therefor  admissible.  Jack- 
son V.  Willson,  9  Johns.  (N.  Y.)  92;  Jack- 
son ▼.  Browner,  18  Johns.  (N.  Y.)  37; 
Jackson  v.  King,  5  Cow.  (N.  Y.)  237,  15 
Am.  Dec.  468;  Davis  v.  Wood,  1  Wheat.  6, 
4  U.  S.   (L.  ed.)  22." 

The  court  in  that  case  further  said: 

''Another  circumstance  of  weight  is  that 
Samuel  C.  Young,  having  assumed,  as  the 
son  and  sole  lieir  of  Samuel  Young,  to  con- 
vey the  landed  estate  of  the  latter,  and  his 
grantees  having  for  more  than  sixty  years 
claimed  title  under  his  conveyance,  the  right 
of  Samuel  C.  Young  to  make  the  conveyance 
has  never,  so  far  m  appears^  been  questioned 
or  challenged  by  any  other  person  claiming 
under  Samuel  Young. 

''After  a  lapse  of  sixty-one  years  we  think 
these  circumstances  were  sufficient  to  prove 
that  Samuel  C.  Young  was  of  the  family  of 
Samuel  Young,  and  that  the  declaration  of 
the  former,  deliberately  made  in  an  ancient 
writing,  signed,  sealed,  witnessed,  acknowl- 
edged, and  recorded,  to  the  effect  that  the 
declarant  was  the  only  child  and  heir  of 
Samuel  Young,  and  that  the  latter  was 
dead,  was  of  right  admitted  in  evidence,  as 
tending  to  prove  the  facts  so  recited.  This 
eonduBion  is  sustained  by  the  case  of  Deery 
V.  Cray,  5  WaU.  795,  18  U.  S.  (L.  ed.)  653, 
which  is  directly  in  point.  See  also  Carver 
V.  Jackson,  4  Pet.  1,  7  U.  S.  (L.  ed.)  761; 
Crane  v.  Astor,  6  Pet.  598,  8  U.  S.  (L.  ed.) 
514;  Garwood  t.  Dennis,  4  Bin.  (Pa.)  314; 
Stokes  V.  Dawes,  4  Mason  268,  23  Fed.  Cas. 
No.  13,477;  [468]  Jackson  v.  Cooley,  8 
Johns.  (N.  Y.)  128.  In  view,  therefore,  of 
the  circumstances  of  the  case,  there  was  no 
error  in  the  refusal  of  the  court  to  instruct 
the  jury  that  said  recital  was  not  evidence 
against  the  defendants." 

In  Williams  v.  Conger,  125  U.  8.  397,  8 
S.  Ct.  933,  31  U.  S.  (L.  ed.)  778,  the  su- 
preme court  of  the  United  States  again  had 
before  it  an  ancient  deed  or  power  of  attor- 
ney, and  admitted  a  recital  therein  to  show 
that  one  Laguerenne  was  a  citizen  of  Mexi- 
co.    The  court  said: 

"A  certified  copy  of  this  power  of  attor- 
ney, certified  by  Ferreira,  and  authenticated 
in  the  same  manner  as  the  deed  to  Laguer- 
enne, was  the  copy  offered  in  evidence  by 
the  defendants,  the  power  being  dated  Jan- 
uary 10,  1837,  and  its  protocol  being  among 
the  archives  of  the  deceased  notary,  Fran- 
cisco de  Madriago.    This  power  of  attorney 


authorized  said  Priolland  to  sell  and  dii^itOKc 
of  all  and  any  real  estate  belonging  to  La- 
guerenne wherever  situated. 

"It  is  unnecessary  to  examine  in  detail 
the  reasons  assigned  by  the  plaintiff  for  ob- 
jecting to  the  admission  of  these  papers  in 
evidence.  We  think  that  they  were  properly 
and  sufficiently  authenticated,  and  that  tlie 
judge  committed  no  orror  in  admitting  th^m. 

"The  only  other  exception  related  to  the 
citizenship  of  Laguerenne.  The  plaintiff  al- 
lied that  it  was  not  shown  that  he  was 
entitled  to  convey  land  in  Texas  in  May, 
1837,  but  that  he  was  disabled  to  do  so  by 
reason  of  liis  being  a  citizen  of  France,  and 
an  [464]  alien  to  the  government  of  Texas. 
The  only  direct  statement  as  to  his  citizen- 
ship is  that  contained  in  the  said  power  of 
attorney  which  he  executed,  and  which  be- 
gins as  follows:  'In  the  city  of  Mexico,  on 
the  10th  day  of  January,  1837,  before  me 
(Madriago),  a  notary  public,  and  witnes- 
ses, personally  appeared  Don  Guillermo  La- 
guerenne, a  citizen,  and  of  the  commerce  of 
this  place,  in  whom  I  have  faith  and  know,' 
etc.  There  is  no  testimony  in  the  case  sufii- 
cient  to  overthrow  the  presumption  arising 
from  this  recital.  Hammekin  says  that  he 
does  not  recollect  whether  he  was  an  Amer- 
ican or  a  Frenchman;  that  in  May,  1836,  he 
was  established  as  a  merchant  in  the  city  of 
Mexico;  that  he  had  a  brother  in  Philadel- 
phia much  older  than  himself,  who  was  a 
merchant  in  that  city  for  many  years.  This 
is  all  the  evidence  on  the  subject.  It  must 
be  received,  therefore,  that  he  was  a  citizen 
of  Mexico.*' 

Other  cases  to  the  same  effect  are:  Rol- 
lins V.  Atlantic  City  R.  73  N.  J.  L.  64,  62  Atl. 
929,  where  a  recital  that  "she  being  the  is- 
sue and  heir  at  law  of  G.  A.''  was  admitted ; 
Wilson  V.  Braden,  66  W.  Va.  372,  49  S.  E. 
409,  107  Am.  St.  Rep.  927,  where  recitals 
as  to  the  widow  and  heir  were  admitted: 
Webb  V.  Ritter,  60  W.  Va.  193,  54  S.  E.  484, 
where  recitals  of  heirship  in  a  deed  about 
sixty  years  old  were  admitted. 

Without  going  into  further  citation  of  au- 
thorities we  are  of  opinion  that  the  recitals 
of  heirship  or  pedigree  in  the  ancient  deed 
here  under  consideration  [45S]  are,  upon 
the  facts  of  this  record,  ^^rima  fade  evidence 
of  the  facts  recited. 

Nor  does  this  rule  work  any  hardship  up- 
on either  of  the  parties  to  the  suit  wherein 
the  title  to  land  is  involved;  on  the  con- 
trary, it  is  a  reasonable  and  just  rule. 
When  a  man  dies,  the  title  to  his  land  is 
vested  in  his  heirs,  at  law,  who  may  be  res- 
idents of  a  different  State  from  that  in 
which  the  land  lies,  and  wlio,  when  they  con- 
vey it,  simply  recite  such  heirship  in  the 
deed.  The  facts  at  that  time  are  suscepti- 
ble of  proof  or  confirmation  by  the  grantee,. 
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and  he  may  satisfy  himself,  but  after  thirty 
vears  or  fiftv  vears,  or  more,  there  may  be 
no  means  of  finding  witnesses  in  perhaps 
a  distant  State  to  prove  the  heirship  recited 
in  such  an  ancient  deed.  It  .is  only  rea- 
sonable to  hold  that  such  recital  is  admissi- 
ble as  prima  fucie  evidence,  where  nothing 
appears  in  the  record  to  cast  suspicion  upon 
it,  but  where  the  inferences  to  be  made  from 
the  record  9nd  from  the  deed  itself  are  cor- 
roborative of  the  truth  of  the  recital.  In  the 
present  case  the  very  names  of  the  parties 
who  signed  the  deed  are  corroborative  of  the 
recital  that  they  were  heirs  at  law  of  James 
S.  Duncan,  and  the  county  clerk  who  took 
their  acknowledgment  certified  that  he  was 
personally  acquainted  with  them.  The  deed 
recited  the  grantors  as   follows: 

^'Craven  Ihincan  and  wife  Parthenia,  Bur- 
ton M.  Duncan  and  Vertina  his  wife,  Rus- 
sel  S.  Davis  wife  Mary  formerly  Duncan, 
Henry  C.  Dawn  and  wife  [466]  Lydia  for- 
merly Lydia  Duncan,  and  Jane  Elizabeth 
Maroney  .  .  .  being  the  sole  heirs  at  law 
of  James  8.  Duncan." 

There  was  further  corroboration  of  these 
recitals  in  the  fact  that  the  grantee  and  his 
successor  in  title,  J.  W.  Fielder,  paid  the 
taxes  on  the  land,  and  for  a  period  of  thir- 
ty years  exercised  such  control  and  such 
public  acts  of  ownership  over  the  land  that 
it  was  generally  known  as  the  fielder  land. 

It  is  urged  by  learned  counsel  for  appel- 
lants that  this  holding  is  in  conflict  wltb 
the  case  of  Swainson  v.  Scott,  111  Tenn. 
140,  76  S.  W.  909.  But  we  do  not  think  so. 
The  recital  involved  in  that  case  was  not 
one  of  heirship  or  family  history,  but  of 
record  title  to  land.  As  above  pointed  out 
heirship  and  family  history  may  be  proved 
by  hearsay  evidence,  and  are  embraced  with- 
in the  exception  to  the  hearsay  rule,  while 
deeds  or  grants  are  links  in  the  record  chain 
of  title  and  cannot  be  proved  by  hearsay. 
In  Swainson  v.  Scott,  complainants  in  eject- 
ment had  failed  to  prove  a  grant  from  the 
State  of  Tennessee,  and,  upon  this  point  be- 
ing urged  in  defense  of  their  action,  com- 
plainants relied  upon  certain  recitals  in 
deeds  constituting  links  in  their  chain  of 
title,  wherein  a  grant  was  referred  to  as 
having  been  issued  by  the  State  to  one  Rich- 
ard Dunlap  of  date  March  5,  1832,  and  It 
was  contended  that  this  recital  was  suffi- 
cient to  prove  the  grant  on  account  of  the 
fact  that  said  deeds  containing  this  recital 
were  ancient  deeds.     The  court  said: 

[467]  ''It  is  clear  that  the  mere  recitals 
in  said  deed  are  not  competent  to  establish 
the  existence  of  the  grant  against  the  de- 
fendant." 

It  further  appears  that  the  recital  in  that 
casOi  was  subject  to  some  suspicion,  because 
the  court  said: 


*The  court  of  chancery  appeals  does  not 
find  that  any  one  had  ever  seen  tiie  original 
grant  for  this  land,  or  a  copy  of  the  same 
on  the  books  of  the  raster's  office  of  the 
Hiwassee  land  district.*' 

So,  in  Wilcox  v.  Blackwell,  99  Tenn.  352, 
41  S.  W.  1001,  relied  upon  by  appellants, 
there  was  involved  a  deed  containing  a  re- 
cital of  record  title,  the  recital  being  that 
the  grantor  had  piurchased  certain  interests 
in  the  land  through  registered  conveyances 
from  the  owners  thereof,  but  these  convey- 
ances referred  to  in  the  recital  were  not  pro- 
duced, and  this  court  held  that  such  a  re- 
cital was  insufficient,  in  the  absence  of  the 
conveyances  themselves,  to  establish  the  fact 
that  the  owners  of  such  interests  had  in 
fact  conveyed  those  interests.  The  court 
said: 

"This  important  recital,  however,  was  not 
verified  by  the  production  of  conveymnoes 
from  those  brothers,  as  should  have  been 
done  to  show  that  thery  had  in  fact  parted 
with  their  title  as  claimed,  consequently  the 
deed  to  Wilcox  must  be  held,  upon  this  rec- 
ord and  in  the  absence  of  woxStt  confirmation, 
to  have  passed  the  title  to  the  original  share 
of  the  grantor  only." 

It  is  further  contended,  however,  by  learn- 
ed counsel  for  appellants,  that  even  if  the 
recitals  in  an  ancient  deed  be  admissible  as 
prima  facie  evidence,  this  rule  £468]  applies 
only  when  the  original  deed  is  produced  sad 
its  custody  properly  accounted  for,  and  does 
not  apply  to  a  copy  certified  from  the  office 
of  the  register  of  deeds,  l^is  contention 
might  be  sound  if  the  deed  had  not  been  on 
record  for  thirty  years,  because  it  might  be 
entirely  possible  for  a  deed,  recently  record- 
ed, to  have  been  antedated  so  as  to  make  the 
date  of  its  execution  appear  to  have  been 
many  years  prior  to  the  date  of  its  record- 
ing. And  in  such  case  the  original  deed, 
if  produced,  would  probably  reveal  on  its 
face  the  fact  that  it  was  not  as  old  as  it 
purported  to  be.  But  this  reason  for  exclu- 
sion does  not  apply  to  a  copy  of  a  deed 
which  has  been  on  record  for  thirly  years 
or  more.  The  distinction  which  we  have  in- 
dicated is  clearly  made  in  the  case  of  Bvrd 
V.  Phillips,  120  Tenn.  14,  111  8.  W.  1109. 
There  certain  recitals  in  a  copy  of  a  deed, 
purporting  to  be  over  thirty  years  old,  were 
relied  upon.  But  it  appeared  that  the  deed 
had  been  of  record  for  only  fLY^  or  six  years, 
and  no  effort  was  made  to  account  for  the 
custody  of  the  original  deed  during  the  time 
intervening  between  its  assumed  execution 
and  its  registration.  In  that  case  the  court 
said: 

"But  the  deed  here,  offered  and  relied  up- 
on by  complainant,  is  not  an  ancient  docu- 
ment. It  is  a  copy  of  a  deed  purporting,  it 
is  true,  to  be  over  thirty  years  <^d,  received, 
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however,  for  registration,  according  to  the 
certificate  of  the  register  of  Scott  county, 
as  late  as  the  27th  day  of  April,  1901.  Xot 
only  did  the  complainant  content  himself 
-with  producing  [459]  the  copy,  but  made 
no  effort  to  account  for  the  custody  of  the 
original  during  tlie  time  intervening  be- 
tween its  assumed  execution  and  its  regis- 
tration. We  think  it  clear,  even  if  the  law 
be,  as  insisted,  as  to  the  probative  effect  of 
the  original,  that  the  rule  invoked  does  not 
apply  to  such  a  document  as  the  one  offered, 
and  that  its  recitals  cann6t  be  relied  upon 
to  make  a  prima  facie  case" 

In  Warvelle  on  Ejectment,  section  286, 
it  is  said: 

"In  order  that  a  copy  from  the  record  of 
an  ancient  deed  may  take  the  place  of  the 
origina.1,  when  the  latter  is  lost  or  destroyed, 
the  registration  must  be  shown  to  be  an- 
cient, just  as  th^  deed  must  appear  to  be 
4uicient  when  it  is  itself  offered  in  evid.ence." 

In  Woods  T.  Bonner,  89  Tenn.  418,  18  S. 
W.  67^  this  court  had  under  consideration 
-the  direct  question  as  to  whether  a  certified 
copy  of  a  deed  was  admissible  in  evidence  as 
an  ancient  deed  instead  of  the  original,  and 
it  was  held  that  it  was  so  admissible.  The 
court  said: 

''The  point  and  substance  of  those  excep- 
tions is  that  the  deposition  of  Maurice,  and 
exhibit  thereto,  should  be  rejected,  because 
only  a  copy,  and  not  the  original  deed,  is 
produced. 

"Under  the  facts  alreedy  recited,  and  in 
the  absence  of  formal  authentication  of  this 
deed,  defendants  contend  that  it  may  be 
proven  as  an  ancient  paper,  and  so  used  as 
evidence  in  this  case.  Complainants  say 
that  this  cannot  be  done,  because  the  origi- 
nal deed  is  not  presented  in  court.  Ttie  gen- 
eral [460]  rule  is  that  a  private  deed  over 
thirty  years  old,  as  is  the  one  before  us, 
may  be  admitted  in  evidence  without  proof 
of  its  execution;  that,  being  an  ancient  doc- 
ument, its  due  execution  is  presumed,  and 
the  subscribing  witnesses,  though  in  fact 
living  and  present,  need  not  be  called  to  es- 
tablish the  fact,  provided  the  instrument  be 
found  in  the  proper  custody,  and  is  free 
from  suspicion  as  to  its  genuineness.  1 
Greenlcaf  on  Evi.  sees.  21,  144,  670;  1  Whar- 
ton on  Evi.  sees.  732;  Appelegate  v.  Lexing- 
ton, etc.  County  Min.  Co.  117  U.  S.  263,  6 
S.  Ct.  742,  29  U.  S.    (L.  ed.)    892. 

"Learned  counsel  for  complainants  insist, 
and  it  has  frequently  been  held,  that  ac- 
companying possession  under  the  deed  must 
also  be  shown  before  it  can  be  admitted  in 
-evidence  as  an  ancient  instrument  without 
proof  of  its  execution;  but  this  view  is  con- 
trary to  the  weight  of  authority,  and  can- 
not be  suatained  on  principle.  1  Wharton 
on  Evi.  sees.  199,  733;  1  Greenleaf  on  Evi. 
sees.  21,  144,  note  1. 


"In  the  discussion  of  the. admissibility  of 
ancient  documents  as  evidence  without  proof 
of  execution,  the  text-writers  and  courts 
have  generally,  if  not  universally,  referred 
to  cases  in  which  the  original  instrument 
itself,  and  not  ^a  copy,  has  been  produced. 
Here  only  a  copy  if  offered,  and  the  question 
is  whether  or  not  it  may  be  used  as  evidence 
of  the  facts  recited." 

The  conclusion  of  the  court  is  as  follows: 

"The  defendants  seem  to  have  done  all  in 
their  power  to  procure  the  original  deed, 
and,  failing  to  obtain  it,  they  bring  a  certi- 
fied and  proven  copy.  [461]  Manifestly,  this 
u  the  best  available  evidence.  As  Huch  it 
was  competent,  and  should  have  been  ad- 
mitted." 

In  the  case  of  Williams  v.  Conger,  supra, 
a  certified  copy  of  an  ancient  deed  or  power 
of  attorney  was  introduced,  and  the  supreme 
court  of  the  United  States  held  that  the  re- 
citals thereof  were  properly  admitted  as 
prima  facie  evidence. 

In  Galveston,  etc.  R.  Co.  v.  Stealey,  66  Tex. 
468,  1  S.  W.  186,  an  ancient  deed  was  proved 
by  a  certified  copy  thereof,  and  its  recitals 
were  admitted.  See  also  Hodge  v.  Palms, 
117  Fed.  396,  54  C.  C.  A.  670. 

In  Jones  on  Evidence,  vol.  3,  sec.  619,  it 
is  said: 

"From  an  early  period  in  the  history  of 
this  country  statutes  have  existed  in  the 
several  States  providing  for  the  recording 
of  conveyances  of  land  which  had  been  diily 
proved  or  acknowledged,  and  providing  also 
that  such  records  or  copies,  duly  authenti- 
cated, should  be  as  effectual  evidence  as  if 
the  original  had  been  produced  in  the  court.'* 

We  can  perceive  no  reason  why  the  certi- 
fied copy  of  a  deed  which  has-been  on  record 
for  more  than  thirty  years,  without  the 
slightest  suspicion  attached  to  it,  or  ques- 
tioned raised  about  it,  should  not  have  all 
the  probative  value  that  the  original  would 
have  if  produced,  and  we  think  that  is  the 
effect  of  our  statutes  and  decisions  upon  the 
subject.  We  therefore  hold,  under  the  au- 
thorities above  cited,  as  well  as  upon  reason, 
that  the  certified  copy  of  the  deed  in  this 
case  was  properly  admitted  in  evidence  as 
an  ancient  deed. 

[462]  Another  contention  made  by  coun- 
sel for  appellants  is  that  the  deed  under 
consideration  is  void  for  vagueness  in  de- 
scription of  the  land. 

We  do  not  agree  with  counsel  on  this 
point.  The  deed  refers  to  the  Julian  F. 
Scott  entry  by  its  number,  which  was  a  spe- 
cial entry  upon  which  a  grant  had  issued. 
In  identifying  or  describing  the  land  cov- 
ered by  these  original  entries  upon  which 
grants  had  issued,  it  seems  the  old  deeds 
and  records  refer  to  the  grant  number  or 
entry  number  interchangeably,  and  counsel 
do  Bo  in  their  brief,  as  a  means  or  method 
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of  briefly  describing  the  land,  the  connec- 
tion between  thfe  two  being  so  well  under- 
stood as  to  make  them  identical  in  meaning. 
We  are  not  sure  that  this  precise  point  has 
ever  been  adjudged  in  our  cases,  but  it  ap- 
pears wholly  reasonable  that,  when  we  clear- 
ly see  the  intention  of  the  *  parties  was  to 
describe  the  land  in  the  manner  stated,  such 
intention  should  be  made  effective  when  the 
court  can  accomplish  this  result  by  recog- 
nizing the  legal  and  actual  connection  ef- 
fected between  the  entry  and  grant,  by  the 
issuance  of  the  latter  on  the  former. 

In  Lieberman  v.  Clark,  114  Tenn.  141,  85 
S.  W.  258,  69  L.R.A.  732,  where  a  grant  was 
referred  to  by  its  number,  it  was  held  the* 
description  was  sufficient.    The  court  said: 

"The  exceptions  were,  in  substance,  that 
those  two '  deeds  did  not  describe  any  land. 
This  is  a  mistake.  They  refer  to  the  grant 
by  its  number,  and  it  describes  the  land. 
*Id  cerium  est  quod  certum  reddi  potest,*  *' 

[463]  The  other  assignment  of  error  made 
by  appellants,  affecting  complainants'  chain 
of  title  through  tlie  Julian  F.  Scott  grant, 
is  that  the  chancellor  erred  in  admitting  in 
evidence,  the  certified  copy  of  the  will  of 
George  F.  Brown.  We  think  there  was  no 
error  in  this  action  of  the  chancellor.  The 
will  was  probated  before  the  surrogate  of 
Mercer  county,  N.  J., ,  on  April  26,  1881, 
and  a  duly  certified  copy  thereof  with  the 
certificate  of  probate  was  filed  in  the  office  of 
Ihe  register  of  Scott  county,  Tenn.  on  May 
11,  1881.  The  certified  copy  offered  in  evi- 
dence was  admissible.  See  Shannon's  Code 
sees.  3914,  3915. 

It  is  contended,  however,  that  the  probate 
of  the  will  was  invalid  because  it  was 
proved  by  only  one  subscribing  witness.  But 
proof  by  one  subscribing  witness  is  author- 
i^d  by  our  statute.  See  Shannon's  Ck)de, 
section   3904. 

It  is  next  contended  that  the  certified 
copy  does  not  show  any  probate  of  the  will 
at  all.  The  copy  first  sets  forth  the  entire 
will  verhatum,  then  the  affidavit  of  the  sub- 
scribing witness,  next  the  oath  and  qualifi- 
cation of  the  executor,  and  lastly  the  cer- 
tificate of  the  surrogate  that  the  above  con- 
stituted the  will  and  probate  thereof,  upon 
which  letters  testamentary  duly  issued  to 
the  said  executor,  etc.  The  will  was  there- 
fore certified  by  the  proper  officer  as  being 
duly  proved,  and  letters  thereon  issued  to 
the  executor,  and  we  think  that  is  sufficient. 
Ttiis  court  so  held,  under  substantially  the 
same  facts  in  Donegan  v.  Taylor,  6  Humph. 
(Tenn.)   504,  where  it  is  said: 

[464]  **The  other  objection  which  has  been 
taken  to  the  proceedings  below  is  in  the  re- 
ception of  the  will  of  Memucan  Hunt  as  a 
part  of  the  chain  of  title.  The  objection  is 
that  the  record  does  not  show  the  will  to 


l>ave  been  properly  proven,  and  that  the  rec- 
ord of  the  will  and  probate  are  not  properly 
authenticated  in  the  certificate  made  under 
the  act  of  Congress.  As  to  the  probate,  the 
will  is  first  set  forth  in  totidem  verbis,  and 
then  follows  an  entry  tested  of  the  proper 
county.  State,  and  court,  that  the  foregoing 
will  of  Memucan  Hunt  was  duly  proved. 
The  word  'foregoing'  imports  that  the  will 
was  spread  upon  the  record  preceding  the 
entry  of  probate;  but  that  is  not  material. 
The  manner  in  which  different  governments 
may  keep  their  records,  whether  in  books  or 
in  files,  does  not  affect  their  verity,  or  their 
nature  or  character  of  records.  This  will 
and  probate  are  duly  and  lawfully  certified 
to  us  to  have  been  such,  and  must  be  so  re- 
ceived by  us.  We  are  of  opinion  that  there 
is  no  error  in  the  action  of  the  court  below, 
and  we  affirm  the  judgment." 

To  the  same  effect,  see  McGuire  v.  Hay, 

6  Humph.    (Tenn.)    422;  ^osely  v.  Wingo, 

7  Lea*  (Tenn.)    147. 

It  is  also  asserted  that  the  will  is  not 
properly  certified  under  the  act  of  Congress, 
but  learned  counsel  do  not  undertake  to 
point  out  wherein  the  certification  is  defec- 
tive, and  we  think  it  is  regular  and  suffi- 
cient. 

We  therefore  hold  that  there  was  no  er-' 
ror  in  the  action  of  the  chancellor  in  admit- 
ting in  evidence  the  [465]  certified  copy  of 
the  deed  from  Craven  Duncan  and  others  to 
George  F.  Brown,  nor  in  admitting  the  certi- 
fied copy  of  the  will  of  Greorge  F.  Brown. 
These  are  the  only  two  instruments  in  the 
Scott  chain  of  title  which  are  called  in  ques- 
tion. 

From  this  it  results  that  complainants 
have  deraigned  a  perfect  title  from  the 
State  through  the  Julian  F.  Scott  grant, 
and  since  appellants  concede  that  this  grant 
is  superior  to  the  East  land  grants,  it  will 
not  he  necessary  to  take  up  in  detail  the  as- 
signments of  error  relating  to  complainants' 
title  under  the  Eastland  grants.  It  is  suffi- 
cient to  say  that  we  have  examined  those 
assignments,  and  find  no  error  in  the  rul- 
ings of  the  chancellor  therein  complained  of. 

We  are  therefore  of  opinion  there  was  no 
error  in  the  decree  of  the  chancellor,  and 
same  is  affirmed. 


KOTB. 

The  reported  case  holds  that  a  recital  of 
heirship  in  an  ancient  deed  is  admissible  as 
proof  of  the  fact  so  recited  as  against  a 
stranger  to  the  title,  particularly  where  the 
recital  is  corroborated  by  the  fact  of  povS- 
session  under  the  deed  by  the  grantee  and 
his  successors.  The  binding  effect  on  strang- 
ers of  a  recital  in  a  deed  is  discussed  in  the 
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note  to  ^yer  v.  Marriott,  Ann.  Cas.  1915A 
93y  the  effect  of  a  recital  of  heirship  in  belli 
recent  and  ancient  deeds  being  considered  on 
page  98. 


8TATB 

V. 

MORTON 


South  Dakota  Supreme  Court — April  2,  1917. 


38  S.  Bak.  S04f  102  N.  W.  166. 


Intoadcatlns    Lianors  —  Sale    on    Pre- 
scription —  Snffioiency-  of  Evideaoe. 

The  evidence  is  held  to  be  insufficient  to 
show  that  accused  issued  a  prescription  for 
intoxicating  liquors  intended  to  be  used  as  a 
beverage  in  violation  of  Laws  1905,  c.  123. 

Constmetioii     of    Statute     Regnlatiats 
Sale  on  Freeeription* 

Laws  1905,  c.  123,  §  1,  providing  that  it 
shall  be  unlawful  for  any  physician  to  furnish 
a  prescription  for  any  kind  of  intoxicating 
liquors  to  be  used  as  a  beverage,  or  for  any 
purpose  except  for  medicinal  purposes  in  case 
of  actual  sickness,  applies  only  to  cases  where 
the  application  for  the  prescription  is  made 
bv  some  one  other  than  the  person  alleged  to 
b^  ill. 

[See  note  at  end  of  this  case.] 

Same* 

Laws  1905,  c.  123,  §  2,  making  it  unlawful 
for  any  physician  to  furnish  any  person  a 
prescription  for  anv  kind  of  intoxicating 
liquors  except  to  patients  of  such  physician, 
where  the  patient  is  afflicted  with  some  dis- 
ease and  his  condition  is  such  that  in  the 
opinion  of  the  physician,  the  taking  of  intoxi- 
cating liquors  would  be  beneficial,  applies 
where  a  person  himself  seeks  the  advice  of  the 
physician  and  states  his  ailments,  and  such 
person  is  a  "patient'*  within  the  meaning  of 
the  act. 

[See  note  at  end  of  this  case.] 

Same. 

In  prosecution  of  physician  for  furnishing 
prescription' for  intoxicating  liquors  under 
Laws  1905,  c.  123,  the  essence  is  whether  or 
not  a  physician  acted  in  good  faith  in  giving 
the  prescription  to  his  patient. 

[See  note  at  end  of  this  case.] 


In  prosecution  under  Laws  1905,  c.  123, 
against  physician  for  furnishing  prescription 
for  intoxicating  liquors  to  a  patient,  the  bur- 
den of  proof  is  upon  the  state  to  show  beyond 
a  reasonable  doubt  a  violation  of  the  statute. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court,  Roberts  county: 

BotrcJK,  Judge. 

Ann.  Cas.  1918E. — 58. 


Criminal  acti<»i.  G.  M.  Morton  convicted 
of  unlawfully  furnishing  prescription  for  in- 
toxicating liquors  to  be  used  as  beverage,  etc., 
and  appeals.  The  facts  are  stated  in  the 
opinion.     Kevebsed. 

Howard  Bahcock  for  appellant.  . 
C.   C.   Caldwell  and  V.  It.  Jorgenson  foi 
appellee. 

[506]  McCoy,  J. — ^This  appeal  was  taken 
from  a  judgment  of  the  circuit  court  of  Rob- 
erts county  convicting  the  defendant,  a  prac- 
ticing physician,  of  unlawfully  furnishing  to 
one  Hougen  a  prescription  for  intoxicating 
liquor  to  be  used  as  a  beverage,  and  not  for 
medicinal  purposes.    Among  other  things,  the 
appellant  assigns  the  insufticicncy  of  the  evi- 
dence to  sustain  verdict  and  judgment.     It 
appears  from  the  evidence  that  appellant,  on 
the  1st  day  of  July,  1915,  issued  and  gave  to 
Hougen   a  prescription  for 'one-half  pint  of 
brandy,  and  which  prescription  recited  that 
said  brandy  was  to  be.  used  ''for  medicinal  use, 
and  not  to  be  given  away."    On  this  prescrip- 
tion Hougen  procured  one-half  pint  of  brandy 
at  a  drug  store  of  which  appellant  was  a  part 
owner.     Hougen,  who  was  a  stone  mason,  a 
witness  for  the  state,  testified  that  he  went 
to  Dr.  Morton  and  told  him  that  his  stomach 
bothered  him  and  that  he  could  not  eat»  that 
he  felt  tired  and  had  no  appetite,  and  that  his 
work  was  too  heavy  for  him;  that  appellant 
told  him  that  a  little  brandy  before  his  meals  ' 
would  be  as  good  as  anything  he  could  give 
him;   that  he  took  and  used  it  the  way  he 
directed.    Appellant  testified  that  he  had  been 
a  practicing  physician  about  35  years;  that 
he  had  known  Hougen  about  12  years;  that 
at  the  date  of  this  prescription  Hougen  came 
to  him  and  stated  that  his  appetite  was  fail- 
ing, and  he  had  general  depression  and  weak- 
ness;  that  his  general  appearance  indicated 
that  he  was  run  down  and  he  seemed  to  be 
in  a  condition  where,  to  the  best  of  my  judg- 
ment as* a  physician,  he  needed  a  stimulant. 
"It  seemed  to  me  thai  he  was  simply  run 
down  through  overwork  and  lack  of  nourish- 
ment; he  was  not  in  a  normal  condition  of 
body;   he  was  subnormal  and  ailing.     From 
his  appearance,  and  from  what  he  told  me, 
it  was  my  opinion  that  he  needed  a  stimulant 
of  some  kind,  and  I  thought  a  half  [507]  pint 
of  light  stimulant  was  absolutely  indicated. 
My  directions  were  to  take  an  ordinary  wine 
glass  three  times  a  day  10  or  15  minutes 
before  eating,  and  not  to  exceed  that  quantity. 
It  would  be  impossible  that  the  amount  taken 
in  that  way  would  be  intoxicating.     A  less 
quantity  than  that  would  not  stimulate.    My 
conviction    was    that    the    prescription    wa<* 
strictly  according  to  law.    I  supposed  it  was 
intended  for  medicine,  and  had  no  other  mo> 
tive  in  prescribing  it."    The  undisputed  evi- 
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support  his  wife,  and  that  ohligatlon  was 
enforceable  by  the  court,  and  in  an  action 
of  divorce  the  court  had  power  to  fix  the 
amount  that  the  defendant  should  pay  in 
discharge  of  this  obligation,  which  was  as- 
sumed when  the  defendant  married  the  plain- 
tiff. The  action  for  divorce  being  pending, 
there  was  no  legal  objection  to  the  parties 
entering  into  a  stipulation  fixing  the  amount 
that  the  defendant  should  pay  in  the  dis- 
charge of  this  obligation,  and  there  would 
have  been  no  question  as  to  the  validity  of 
this  stipulation  if  it  had  been  presented  to 
the  court  at  the  time  the  final  decree  was 
entered  and  the  court  had  approved  of  it 
by  inserting  in  the  decree  the  provision  which 
the  parties  had  stipulated  for  the  discharge 
of  the  defendant's  obligation  to  support  his 
wife.  Undoubtedly  a  stipulation  of  this  kind 
made  between  the  parties  prior  to  their  sepa- 
ration would  be  unenforceable  as  an  induce- 
ment to  either  the  defendant  to  consent  to  a 
divorce  or  to  the  plaintiff  to  commence  pro- 
ceedings to  obtain  one.  But  this  rule  has 
never  been  applied  to  a  mere  stipulation  be- 
tween the  parties  fixing  the  amount  to  be 
paid  by  the  defendant  in  discharge  of  his 
obligation  to  support  his  wife  after  the  par- 
ties had  separated  and  the  action  for  a  di- 
vorce had  actually  been  instituted." 

A  statute  of  Rhode  Island  having  reference 
to  the  contracts  which  a  married  woman  may 
make,  permits  the  latter  to  enter  into  a  con- 
tract with  her  husband,  during  the  pendency 
of  proceedings  for  a  divorce,  affecting  their 
property  rights  and  the  claim  of  the  wife 
for  alimony,  and  it  has  been  held  by  the 
courts  of  that  state  that  agreements  of  this 
cliaracter  are  not  in  their  nature  void  as  be- 
ing contrary  to  public  policy.  Phillips  v. 
Phillips,  39  R.  I.  92,  97  Atl.  593,  596. 

Wliere  the  effect  of  a  contract  between  a 
husband  and  his  wife  affecting  their  prop- 
erty rights  and  the  claim  of  the  wife  for 
alimony  is  to  promote  divorce,  the  agree- 
ment is  A'oid  as  contra  bonos  mores.  Fred- 
ericks V.  Rault,  19  Ind.  App,  604,  49  N.  E. 
909 ;  Phillips  v.  Phillips,  39  R.  I.  92,  97  Atl. 
593,  596.  Thus  in  the  case  first  cited  the 
court  said:  **It  is  further  argued  that  the 
evidence  shows  that  the  appellee  was  granted 
a  divorce  from  the  appellant  and  that  by 
an  agreement  between  the  parties,  condi- 
tioned upon  the  divorce  being  granted  which 
was  introduced  in  evidence,  the  question  of 
alimony  in  the  divorce  suit  was  settled  by 
the  parties  tliemselves  and  this  agreement 
was  adopted  by  the  court.  A  court  might 
make  a  disposition  of  property  the  same  as 
tliat  contained  in  such  an  alleged  agreement, 
but  it  would  not  be  a  ratification  of  the  act 
of  the  parties.  Such  an  agreement  is  con- 
trary to  the  policy  of  the  law  and  is  bind- 
ing upon  no  one."    And  in  Phillips  v.  Phillips, 


39  R.  I.  92,  97  Atl.  593,  696,  it  was  saidr 
"Because  it  is  the  policy  of  our  law  to  pre^ 
serve  the  marf iage  relation,  and  not  to  grant 
a  divorce  upon  the  agreement  of  husband  and 
wife,  or  when  it  appears  that  the  alleged 
cause  of  complaint  has  been  occasioned  by 
the  collusion  of  the  parties,  the  courts  w411 
not  recognize  or  enforce  an  agreement  as  to 
alimony,  if  it  appears  that  such  agreement  i» 
part  of  a  bargain  for  facilitating  the  pro- 
curement of  a  divorce." 

An  antenuptial  agreement  by  which  a  hus- 
band  obligated  himself  to  pay  to  his  wife  ft 
certain  sum  of  money  in  lieu  of  alimony  in 
the  event  of  their  separation  has  been  held 
to  be  contrary  to  public  policy  and  unen- 
forceable so  as  not  to  defeat  a  recovery  of 
alimony  for  more  *than  the  stipulated  sunt 
in  a  suit  for  a  divorce.  Watson  v.  Watson, 
37  Ind.  App.  548,  77  N.  E.  355. 

In  Neddo  v.  Neddo,  56  Kan.  607,  44  Pac- 
1,  it  appeared  that  an  antenuptial  agreement 
provided  that  if  the  parties  to  the  agree- 
ment should  separate  ''either  by  abandonment 
or  divorce  being  granted  to  either  or  both 
of  said  parties,  then  the  property,  land& 
and  tenements  held  and  owned  by  either  af 
said  parties  previous  to  said  marriage,  or 
that  have  been  acquired  ^by  either  during" 
-such  marriage,  shall  be  and  remain  the  prop- 
erty, lands  and  tenements  of  the  party  who 
held  and  'owned  the  same  previous  to  such 
marriage,  or  acquired  during  said  marriage ; 
and  the  parties  hereby  release  and  forever 
quitclaim  any  riglit,  title  or  interest,  ac- 
quired by  reason  of  said  marriage  in  the 
property,  lands  and  tenements  of  the  other, 
and  also  waive  anv  claim  to  alimonv  or  other 
rights  acquired  or  liabilities  incurred  by  rea- 
son of  said  marriage,  in  the  event  of  such 
separation  or  divorce;  and  the  said  parties 
hereby  consent  that  either  can  make  sucli 
disposition  of  the  property  held,  owned  and 
acquired  by  deed,  will,  or  otherwise,  as  to 
him  or  her  may  seem  best."  It  was  held 
that  the  agreement  was  void. 

A  contract  entered  into  by  the  parties  to 
a  suit  for  a  divorce  after  the  commencement 
of  the  proceedings,  whereby  it  was  agreed 
that  a  judgment  for  alimony  according  to 
the  terms  of  the- contract  should  be  rendered 
in  the  suit  on  the  condition  that  "a  divorce 
be  granted,"  has  been  held  to  have  been  made 
for  the  purpose  of  facilitating  the  procvir- 
ing  of  a  divorce  and  therefore  to  be  void. 
Wilson  V.  Fahnestock,  44  Ind.  App.  35,  86 
N.  R.  1037. 

In  Pereira  v.  Pereira,  156  Cal.  1,  103  Pac. 
488,  134  Am.  St.  Rep.  107,  23  L.R.A,(N.S.) 
880,  it  appeared  that  an  agreement  was  en- 
tered into  between  a  husband  and  his  wife 
after  a  reconciliation  had  been  effected  be- 
tween them  and  after  the  dismissal  of  a  suit 
for  a  divorce  which  had  been  instituted  by 
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the  wife.  The  a^eement  prorided  inter  alia 
that  if  the  husband  should  thereafter  so  con- 
duct himself  as  to  give  the  wife  a  new  cause 
of  action  for  a  divorce,  and  she  should  es- 
tablish the  same  in  a  subsequent  action 
against  him  for  a  divorce  or  maintenance, 
the  husband  should  thereupon  pay  to  the 
wife  a  certain  sum  which  should  be  a  full 
satisfaction,  settlement,  and  discharge  of  all 
claims  of  the  wife  in  such  action  "for  alimony, 
costs,  counsel  fees,  support,  maintenance  of 
herself,  homestead,  homestead  right,  prop- 
erty and  benefit  of  every  kind  and  character," 
and  that  in  the  event  of  the  institution  of 
such  a  suit  the  provision  therein  made  for 
the  wife  should  be  in  satisfaction  of  all 
claims  which  she  should  have  against  her 
husband's  estate.  It  was  held  that  the  agree* 
ment  was  void. 

A  promise  made  by  a  woman  in  considera- 
tion of  the  payment  to  her  by  her  husband 
of  a  certain  sum  of  money  and  his  procuring 
a  divorce  within  a  stipulated  time,  to  re- 
linquish all  claims  which  she  should  have 
against  him  by  reason  of  the  relationship, 
has  been  held  in  an  action  by  thv3  husband's 
personal  representatives,  after  his  death,  to 
be  illegal  and  void  and  insufficient  to  bar 
her  right  to  a  year'^  support  and  dowor  out 
of  the  husband's  estate.  Birch  v.  Anthony, 
109  Ga.  349,  34  S.  £.  561,  77  Am.  St.  Rep. 
379. 

Agseehbnt   bbtwesn   Attobnet  and  Hus- 
band OB  Wife. 

A  contract  entered  into  between  an  attor- 
ney and  his  client  to  procure  the  annulment 
of  the  latter^s  marriage  and  the  settlement 
of  all  claims  of  his  wife  for  alimony,  etc., 
the  compensation  of  the  attorney  to  be  a 
stated  sum  of  money  which  was  to  jover 
all  costs  of  the  litigation  also,  8.nd  certain 
real  estate,  has  been  held  to  be  against  pub- 
lie  policy  as  champertous  and  as  facilitating 
and  bringing  about  a  divorce,  and  therefore 
void.  Donaldson  v.  Eaton,  136  la.  650,  114 
N.  W.  19,  125  Am.  St.  Rep.  275,  14  L.R.A. 
<N.S.)  1168. 

An  agreement  between  an  attorney  and  his 
client  whereby  the  former  undertook  to  rep- 
resent the  latter  in  a  suit  to  procure  a 
divorce  and  alimony  with  the  understand- 
ing that  the  compensation  for  his  services 
was  to  be  contingent  on  the  rendition  of  a 
decree  for  alimony  out  of  which  it  was  to  be 
paid,  has  been  held  to  be  void  as  against  pub- 
lic policy.  McConnell  v.  McConnell,  98  Ark. 
193,  136  8.  W.  931,  33  L.R.A.<N.S.)  1074. 
tSce  also  Brindley  ▼.  Brindley,  121  Ala.  429, 
434,  26  So.  751.  Thus  in  McConnell  v.  Mc- 
Connell, the  case  first  cited,  the  court  said: 
**An  agreement  by  a  wife  to  pay  her  attor- 
ney in  a  suit  for  divorce  and  alimony  against 


her  husband  a  certain  per  cent  of  such  sums 
as  the  court  should  award  her  for  alimonv 
is  void  as  against  public  policy." 

An  agreement  between  an  attorney  and 
his  client  whereby  the  former  was  to  repre- 
sent the  latter  in  proceedings  to  procure  a 
divorce  and  to  receive  as  remuneration  for 
his  services  a  percentage  of  his  client's  share 
of  the  community  property  of  the  marriage 
which  should  be  awarded  to  the  client  bv 
the  divorce  decree  has  been  held  to  be  illegal 
and  void  as  against  public  policy.  Newman 
V.  Freitas,  129  Cal."  283,  61  Pac.  907,  60 
L.R.A.   648. 

In  Klampe  v.  Klampe,  137  Minn.  227,  163 
K.  W.  295,  a  contract  between  an  attorney 
and  his  client  which  was  ostensibly  an  agree- 
ment to  procure  a  recovery  of  certain  real 
estate  appearing  of  record  in  the  name  of  the 
latter's  wife,  and  which  provided  for  com- 
pensation for  the  attorney's  services  on  a 
contingent  basis,  but  which  was  construed 
by  the  court  as  being  a  contract  which  might 
be  used  for  the  purpose  of  obtaining  a  prop- 
erty settlement  either  in  divorce  proceedings 
or  otherwise,  was  held  to  be  void. 


FIELBER  ET  AZi. 


v. 


PEMBERTON  ET  AIi. 


Tennessee  Supreme  Court — ^November  29, 

1916. 


136  Tenn.  440;  189  S.  TV.  873. 


Defeds  —  Reoltals  as  Erideaoe  asalast 
Stranger  —  Aaoleat  D^ed. 

While  recitals  in  a  recent  deed  are  not 
evidence,  except  as  between  parties  to  it, 
recitals  in  a  deed,  which  has  been  recorded 
more  than  thirty  years,  and  is  therefore  an 
ancient  deed,  that  the  grantors  were  heirs  of 
the  then  record  owner  of  the  land  conveyed, 
as  heirship  and  faknily  can  be  proved  by  hear- 
say evidence,  were  admissible  as  prima  facie 
evidence  of  the  facts  recorded  against  strang- 
ers to  the  title,  especially  as  the  recitals 
were  further  corroborated  bv  the  fact  that 
the  grantee  and  his  successor  in  title  paid 
the  taxes  on  the  land  and  for  thirty  years 
exercised  such  control  and  public  acts  of  own- 
ership that  it  was  generally  known  by  the 
name  of  said  successor  in  title. 

[See  note  at  end  of  this  case.] 

Evidenoe  —  Froof  of  Ancient  beed  — 
Certified  Copy. 

A  certified  copy  of  an  ancient  deed,  which 
had  been  on  record  for  more  than  thirty 
years,    without    the    slightest    suspicion    or 
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Statement  of  Kame  of  Patient,  927. 

Statement  of  Quantity,  928. 

Date,  928. 

Signature,  928. 
Filing  Prescription,  929. 
Refilling  Prescription,  929, 
Druggist  also  Physician,  930. 


In  General, 

In  many  of  the  statutes  regulating  the 
liquor  traffic  there  are  incorporated  provi- 
sions allowing  the  sale  of  intoxicating  liquors 
by  druggists  when  made  on  a  duly  written 
prescription  giren  by  an  authorized  physi- 
cian, as  will  be  seen  by  reference  to  the  cases 
cited  throughout  this  note.  The  object  and 
purpose  of  these  statutes  is  to  limit  the  sale 
of  intoxicating  liquors  in  certain  territory 
or  on  certain  days  to  cases  of  sickness  and  to 
prevent  their  sale  for  beverage  purposes. 
Thus  in  Barton  v.  State,  99  Ind.  89,  it  was 
said:  *The  purpose  of  sections  2098  and 
2099,  R.  S.  1881,  is  to  protect  the  Sabbath 
day,  and  the  other  days  therein  named,  from 
the  evils  that  might  result  from  the  sale  of 
intoxicating  liquors.  The  section  is  an  abso- 
lute inhibition  upon  the  sale  of  such  liquors 
on  the  days  named,  to  be  drunk  as  a  bever- 
age. It  seems  to  recognize  the  right  of  drug- 
gists to  sell  such  liquors  for  medicinal  pur- 
poses, but  imposes  a  condition  upon  such 
8ales  on  Sunday  and  the  other  days  named, 
and  that  is,  that  the  sale  shall  be  made  only 
to  those  who  may  have  procured  a  written 
prescription  therefor  from  a  regular  practic- 
ing physician  of  the  county.  The  intention 
is  to  prohibit  the  sale  on  those  days  except 
in  case  of  sickness.  And  in  order  that  this 
intention  shall  not  be  thwarted  by  feigned 
sickness,  the  prescription  is  required;  and 
that  there  may  be  no  imposition  here,  the 
physician  must  be  a  regular  practicing  physi- 
cian; and  still  further  to  guard  against  im- 
position, the  physician  must  be  of  the  county 
where  the  liquor  is  to  be  sold,  so  that  the 
druggist  and  the  authorities  may  tiie  more 
likely  have  a  personal  acquaintance  with  him. 
This  condition  is  the  barrier  erected  about 
the  sale  by  druggists  on  those  days.  To  hold 
that  the  sale  may  be  made  on  those  days 
without  the  prescription,  would  be  to  over- 
ride and  break  down  that  barrier.  Such  a 
holding  would  be  in  conflict  with  both  the 
epirit  and  letter  of  the  statute.  It  would 
carry  us  beyond  the  boundaries  of  interpre- 
tation and  construction,  into  the  domain  of 
legislation." 

The  statutes  embodying  an  exception  in  fa- 
vor of  a  druggist  who  sells  intoxicating  liquor 
on  a  physician's  prescription  are  generally 
held  to  be  applicable  to  the  entire  state,  in- 
cluding those  portions   which   have  adopted 


local  option.  Ex  p.  Swann,  96  Mo.  44,  0  S. 
W.  10;  State  V.  Russell,  99  Mo.  App.  373,  7a 
S.  W.  297;  State  v.  O'Kelley,  173  Mo.  App. 
169,  157  S.  W.  1055;  Gordon  v.  State  (Tex.) 
73  S.  W.  398.  In  State  v.  Russell,  supra,  it 
was  said:  ''The  Local  Option  Law  and  the 
Drug-store  Law  may  coexist  in  the  same  ter- 
ritory and  a  druggist  may  sell  liquors  on 
written  prescriptions  issued  by  practicin|^ 
physicians  even  in  counties  where  the  Local 
Option  Law  has  been  adopted." 

Bights  and  lAabilUies  of  Phy^ioiana, 

GfiNSaAIXT. 

Under  statutes  penalizing  the  giving  of 
prescriptions  for  intoxicants  in  local  option 
or  prohibition  territory  except  in  bona  fide 
cases  of  sickness,  the  liability  of  a  physician 
depends^  on  his  good  faith  in  prescribing  liq- 
uor as  a  medicine  as  evidenced  by  a  proper 
examination  of  the  patient.  Where  the  pre- 
scription is  given  without  any  pretense  of 
examination  it  is  a  clear  violation  of  the 
statutory  requirements  and  the  physician  is 
liable  for  the  penalty  prescribed..  Com.  v. 
O'Neal,  12  S.  W.  276,  11  Ky.  L.  Rep.  678; 
State  V.  Breaux,  122  La.  614,  47  So.  876; 
State  V.  TeVry,,l«8  La.  680,  55  So.  15; 
West  V.  State,  35  Tex.  Grim.  48,  30  S.  W. 
1069;  McQuerry  v.  State,  40  Tex.  Grim.  571, 
51  S.  W.  247.  In  State  v.  Atkinson,  33  S.  G. 
100,  11  S.  E.  693,  it  was  held  that  under  a 
statute  forbidding  a  physician  from  giving 
a  prescription  for  intoxicating  liquors  "ex- 
cept when  actually  in  bona  fide  attendance 
upon  a  patient,"  a  physician  who  gave  a  pre- 
scription for  beer*K)n  the  statement  of  the 
applicant  as  to  his  ailment  without  making 
any  examination  himself  was  held  guilty  of 
violating  the  statute. 

But  though  the  person  to  whom  the  physi- 
cian gives  the  prescription  is  not  actually 
sick,  if  the  physician  gives  the  prescription 
after  an  examination  in  accordance  with  the 
statute  and  actually  believes  the  person  to  be 
sick  he  cannot  be  convicted  under  a  statute 
making  it  a  crime  for  a  physician  to  give  a 
prescription  for  whisky  without  a  personal 
examination  and  to  one  not  actually  sick. 
Stovall  V.  State,  37  Tex.  Grim.  337,  39  S.  W. 
934,  wherein  it  was  said:  "The  statute,  in 
terms,  authorizes  a  physician  to  give  a  pre- 
scription for  whisky  to  one  actually  sick.  If 
we  apply  it  literally,  then,  no  matter  with 
what  good  faith  a  physician  may  give  a  whis- 
ky prescription,  believing  at  the  time  that 
the  party  is  sick,  such  belief  would  constitute 
no  defense;  but  we  are  not  willing  to  give 
the  statute  this  'hidebound'  construction.  We 
believe,  in  such  a  matter,  that  if  a  person  ap- 
plies to  a  physician,  and  represents  to  him 
that  he  is  sick,  and  the  physician  shall  give 
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Slim  a  thorough  personal  examination,  and  is, 
in  good  faith,  satisfied  that  the  party  is  sick 
a.ud  requires  a  stimulant,  and  accordingly 
jnakcs  a  prescription,  he  is  not  guilty  of  vio- 
lating this  statute;  and  that  in  any  case 
where  tliere  are  circumstances  tending  to 
show  sickness,  and  a  prescription  of  whisky 
in  good  faith  given  by  a  physician  after  a 
personal  examination,  it  should  be  left  to  the 
jury,  under  a  proper  charge,  to  find  whether 
or  not,  in  fact,  l^e  physician  gave  the  pre- 
scription in  good  faith,  believing  at  the  time 
that  such  person  waa  sick.  Any  other  con- 
struction would  place  the  vast  body  of  the 
medical  profession  on  their  peril  in  giving  a 
prescription  of  whisky  in  a  case  of  sickness; 
for  if  the  jury  should  disagree  with  him,  and 
ahould  find  that  in  fact  the  person  was  not 
actually  sick  at  the  time,  the  person  would  be 
guilty,  no  matter  how  careful  he  may  have 
been  in  diagnosing  the  ca^e,  and  no  matter 
how  sincerely  he  may  have  believed  that  the 
person  was  sick." 

In  Com.  V.  Williams,  120  Ky.  314,  86  S.  W. 
^53,  27  Ey.  L.  Bep!  695,  it  was  insisted  that 
An  ordinance  prohibiting  a  physician  from 
giving  a  prescription  for  intoxicating  liquor 
unless  the  person  to  whom  it  was  given  was 
sick  or  the  liquor  was  absolutely  required  as 
A  medicine,  was  void  because  it  undertook  to 
punish  the  physician  for  giving  a  prescription 
where  he  made  an  honest  mistake  as  to  the 
whisky  being  required  as  a  medicine.  An- 
swering this  contention  the  court  said :  "The 
rule  is  that  a  statute  will  not  make  an  act 
criminal  unless  the  offender's  intent  concurred 
with  his  act.  A  case  of  honest  mistake  will 
be  excepted  out  of  the  general  statutory  pro- 
hibition. ...  If  the  defendant  gave  the 
^prescription  complained  of  in  good  faith  as 
a  physician;  believing  the  whisky  to  be  abso- 
lutely necessary  as  a  medicine,  he  is  not 
guilty;  but,  if  he  did  not  act  in  good  faith 
or  upon  reasonable  grounds,  he  is  guilty. 
Whether  he  acted  in  good  faith  or  not,  or 
made  an  honest  mistake  of  fact,  is  a  question 
for  the  jury  under  the  evidence." 

And  in  State  v.  Pomeroy,  163  Mo.  App. 
288,  147  S.  W.  144,  it  was  said:  "The  gist 
of  the  statutory  offense  is  the  issuance  by  a 
physician  of  a  prescription  for  intoxicating 
liquor  with  the  knowledge  that  the  prescrip- 
tion is  not  to  be  used  medicinally.  The  pur- 
pose of  the  statute  is  to  prohibit  physicians 
from  giving  prescriptions  for  intoxicating 
liquors  except  for  medicinal  use.  Where  ap- 
plicaticm  is  made  to  a  physician  for  such 
prescription  it  becomes  his  duty  to  make  in- 
quiries of  the  applicant  concerning  the  use 
intended  to  be  made  of  the  prescription  and 
not  to  comply  with  the  request  unless  he 
reasonably  believes  that  a  lawful  use  of  the 
intoxicant  is  intended." 

In  Com.  v.  Hensel,  34  Pa.  Co.  Ct.  369,  a 
prosecution  of  a  physician  for  giving  a  pre- 


scription without  a  proper  examination,  the 
rule  was  laid  down  that  if  a  physician  know- 
ingly gives  a  prescription  for  intoxicating 
liquor  for  beverage  purposes  he  is  guilty  of 
selling  liquor  without  a  license.  In  that  case 
it  was  said:  "Where  a  physician  knows,  or 
under  the  circumstances  should  know,  that 
the  liquor  is  intended  as  a  beverage,  and 
issues  a  prescription  therefor,  he  is  then 
guilty  of  a  violation  of  the  law  to  which  we 
have  had  reference.  But  where  the  circum- 
stances are  such  as  to  lead  him  to  believe  in 
good  faith  that  the  persons  who  have  made 
the  application  are  in  need  of  tlT^  liquor, 
and  he  issues  it  in  the  line  of  his  duty  as 
a  physician,  of  his  business  as  a  physician,  as 
he  issues  other  prescriptions  to  persons  who 
need  his  services  in  the  line  of  his  business, 
then  he  would  not  be  guilty.  It  is  only  where 
there  is  an  intentional  issuing  of  a  prescrip- 
tion for  liquor  to  be  used  as  a  beverage,  or 
under  circumstances  such  that  the  physician 
knew  or  should  haVe  known  tliat  the  liquor 
was  intended  to  be  used  as  a  beverage,  that 
the  physician  is  guilty  of  a  violation  of  the 
law  in  issuing  such  a  prescription.'' 

The  fact  that  the  person  receiving  a  pre- 
scription, uses  the  liquor  for  other  than 
medicinal  purposes  does  not  affect  the  liability 
of  the  physician,  provided  he  acted  in  good 
faith  in  giving  it.  State  v.  Bates^  186  Mo. 
App.  365,  172  S.  W.  79,  wherein  it  was  said : 
"If  the  physician  acts  in  good  faith  in  pre- 
scribing intoxicating  liquors  as  a  medicine, 
he  is  not  to  be  punished  for  an  error  of  judg- 
ment; nor  because  another  physician  differs 
with  him  as  to  its  being  a  necessary  remedy; 
nor  is  he  liable  in  case  the  patient,  without 
his  knowledge,  intends  to  use  the  liquors  thus 
obtained  as  a  mere  beverage  or  for  a  purpose 
other  than  medicinal  and  he  cannot  be  con- 
victed merely  because  the  patient  thereafter 
does  BO." 

It  has  been  held  that  a  physician  cannot 
be  convicted  under  a  statute  prohibiting  the 
giving  of  prescriptions  for  whisky  except  on 
personal  examination  and  where  the  patient 
is  actually  sick,  unless  there  was  a  sale 
actually  made  on  the  prescription.  Stephens 
V.  State  (Ttex.)  73  S.  W.  1056;  WilHama  v. 
State  (Tex.)  77  8.  W.  783.  In  Williams  v. 
State  ( Tex. )  81  S.  W.  1209,  it  was  held  that 
not  only  must  a  sale  have  been  made  but  it 
must  appear  that  the  physician  gave  the 
prescription  knowing  the  patient  was  not  sick 
or  gave  it  without  a  personal  examination, 
before  he  can  be  convicted  under  an  indict- 
ment charging  the  physician  with  making  aii 
illegal  sale  of  whisky. 

In  McLain  v.  State,  43  Tex.  Crim.  213,  64 
S.  W.  865,  it  was  held  that  a  physician  who 
went  with  his  patient  to  a  drug  store  and 
there  wrote  out  a  prescription  for  whisky  and 
at  the  request  of  the  druggist  took  the  bottle 
from   the   counter   and   delivered   it   to   his 
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patient,  receiving  his  money  fQr  it,  was  a 
seller  of  whisky,  and  if  the  prescription  was 
41  ot  written  in  accordance  with  the  statute 
he  was  liable  for  making  an  illegal  sale. 
But  see  Key  v.  State,  3?  Tex.  Crim.  77,  38 
S.  W.  773,  wherein  it  was  held  that  a  physi- 
cian who  alter  examination  took  the  pre- 
scription to  the  druggist  and  had  it  filled, 
paying  for  it  with  money  given  him  by  the 
patient,  was  not  liable  for  an  illegal  sale  of 
intoxicating  liquors. 

Under  an  indictment  for  illegally  selling 
liquor,  a  physician  cannot  be  convicted  for 
giving  an  illegal  prescription  which  is  made  a 
separate  offense  by  the  statute.  Key  v.  State, 
37  Tex.  Crim.  77,  38  S.  W.  773. 

In  State  v.  Scott,  20  Mo.  App.  418,  it  was 
held  that  under  a  statute  prohibiting  drug- 
gists from  selling  liquor  in  certain  quantities 
except  on  a  prescription  of  a  regular  prac- 
ticing physician,  it  was  no  offense  for  a  physi- 
cian to  issue  a  prescription  for  whisky  to  be 
used  as  a  beverage. 

In  People  v.  Rice,  161  Mich.  657,  126  N.  W. 
981,  the  statute  under  construction  read  as 
follows:  '^Every  druggist  keeping  a  drug 
store  in  any  county  adopting  prohibition  un- 
der this  act  shall  by  himself  or  his  clerks  be 
permitted  to  sell  vinous,  malt,  brewed,  fer- 
mented, spirituous  and  intoxicating  liquors 
for  medicinal  purposes,  but  only  on  the 
written,  not  printed  or  typewritten,  prescrip- 
tion of  a  regular  practicing  physician,  pro- 
vided that  the  physician  making  such  pre- 
scription shall  state  therein  the  name  of  the 
person  for  whom  such  liquor  is  prescribed,  the 
kind  and  quantity  of  liquor  prescribed,  and- 
shall  issue  the  same  in  good  faith  and  upon 
personal  knowledge  that  the  physical  condi- 
tion of  the  person  for  whom  such  liquor  is 
prescribed  requires  the  same  for  medicinal 
purposes.  .  .  .  Such  prescription  shall  be 
plainly  written  and  dated  and  signed  by  the 
full  name  of  the  maker  thereof."  It  was  in- 
sisted that  under  this  statute  a  physician  who 
gave  a  prescription  for  beverage  purposes  was 
liable  to  prosecution.  Answering  this  con- 
tention the  court  said:  "The  reasonable  con- 
struction of  this  statute  is  that  it  gives  a 
privilege  to  druggists,  which  must  be  honestly 
exercised.  If  it  is  honestly  exercised,  in  fill- 
ing a  prescription  which  is  in  the  statute 
form,  he  is  protected.  The  fact  that  the  pre- 
scription is  in  the  statute  form  is  not  an 
absolute  protection.  Good  faith  is  required, 
and  the  want  of  it  may  be  shown  by  the  num- 
ber of  sales  made  upon  the  prescriptions  of  a 
particular  physician,  by  the  quantity  of  liquor 
prescribed  and  furnished,  by  the  frequency 
with  which  a  particular  person  presents  pre- 
scriptions to  be  filled,  by  the  character  and 
habits  of  the  person  to  whom  the  liquor  is 
furnished,  and  by  any  other  facts  and  cir- 
cumstances  which   tend   to   prove   that  the 


liquor  was  in  fact  procured  to  be  used  as  a 
beverage,  and  that  tlie  druggist  is  fairly 
chargeable  with  notice  of  the  fact.  The  law- 
fulness of  the  sale  does  not  necessarily  depend 
upon  the  good  faith  of  the  physician.  It  does 
depend  upon  the  good  faith  of  the  druggist. 
The  good  faith  of  the  physician  may  not  al- 
ways be  a  protection  to  the  druggist  because 
the  druggist  may  know  of  facts  and  circum- 
stances indicating  clearly,  to  him,  that  the 
liquor  called  for  will  be  used  as  a  beverage. 
In  short,  there  is  no  necessary  connection,  as 
affecting  the  good  faith  of  either,  between  the 
conduct  of  the  physician  in  prescribing,  and 
the  conduct  of  the  druggist  in  selling, 
liquor." 

In  Blakely  v.  State,  73  Ark.  218,  83  S.  W. 
948,  it  was  held  that  a  physician  could  not 
justify  the  sale  of  whisky  within  prohibited 
territory  on  the  ground  that  he  was  a  regular 
practicing  physician  and  had  filed  the  re- 
quired affidavit  that  he  would  not  prescribe  or 
furnish  liquors  except  when  he  deemed  it 
necessary  for  his  patients'  treatment,  where 
it  did  not  appear  that  when  the  whisky  was 
furnished  the  recipient  himself  was  sick,  the 
mere  fact  that  some  member  of  his  family  waa 
sick  not  being  sufficient. 

In  Sarrls  v.  C!om.  83  Ky.  327,  it  was  held 
that  where  the  failure  of  a  physician  to  keep 
a  record  of  his  prescriptions  and  sales  of 
intoxicating  liquors  is  made  a  separate  offense 
from  that  of  unlawfully  selling  intoxicating 
liquors,  he  cannot  be  convicted,  in  a  prosecu- 
tion for  unlawful  selling,  of  a  failure  to  keep 
the  required  records. 

It  has  been  held  that  a  statute  making  it 
unlawful  for  a  physician  to  give  a  prescrip- 
tion for  intoxicating  liquor  to  anyone  who  is 
not  actually  sick,  and  without  a  personal 
examination  of  such  person,  does  not  apply 
to  a  physician  writing  a  prescription  for 
whisky  for  himself.  Hawk  v.  State,  44  Tex. 
Crim.  560,  72  S.  W.  842. 

In  State  v.  Anthony,  62  Mo.  App.  507,  it 
was  held  that  under  a  statute  prohibiting 
"any  physician  or  pretended  physician  from 
giving  a  prescription  for  whisky  except  for 
medicinal  purposes,  it  was  not  necessary  that 
the  physician  should  be  registered  nor  that 
he  should  practice  in  the  county  where  the 
whisky  was  sold  in  order  to  come  within  the 
terms  of  the  statute. 

FOBM  AlTD  RbQUISITIS  OF  PBBSOBIFTION. 

Where  the  statute  makes  it  an  offense  for 
a  physician' to  give  a  prescription  for  whisky 
except  in  the  form  stipulated  by  the  statute, 
he  must  follow  strictly  the  form  prescribed  in 
order  to  avoid  liability.  Thu«  where  a  stat- 
ute requires  that  a  prescription  for  intoxicat- 
ing liquors  must,  among  other  things,  state 
the  name  of  the  person  for  whom  the  liquor 
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is  intended,  a  failure  so  to  state  will  render 
the  physician  giving  the  prescription  liable. 
State  V.  Berkeley,  41  W.  Va.  455, 23  S.  B.  608. 

Where  the  statute  requires  that  a  physician 
giving  a  prescription  for  intoxicating  liquor 
must  certify  *'<m  his  honor"  that  he  has 
personally  examined  the  person  to  whom  the 
prescription  was  given,  and  that  he  was 
actually  sick,  it  has  been  held  that  a  pre- 
scription stating  that  "I  certify  that  I  have 
examined  Bud  James,  and  find  him  actually 
sick  and  in  need  of  Uie  stimulant  above  pre- 
scribed as  medicine*'  was  not  a  sufficient  com- 
pliance with  the  law.  McLain  v.  State,  43 
Tex.  Grim..  213,  64  S.  W.  865,  wherein  it  was 
said:  "For  medicinal  purposes  intoxicants 
can  only  be  sold  upon  a  prescription  certify- 
ing that  a  regular  physician  signing  the  pre- 
scription has  personally  examined  the  party 
to  whom  the  prescription  is  given,  and  that 
he  ifl  actually  sick;  and  he  must  certify  these 
matters  upon  his  honor.  This  is  the  character 
of  prescription  required  by  the  legislature. 
It  is  the  character  of  prescription  provided 
as  a  part  and  parcel  of  the  law  when  put 
into  operation;  and,  the  legislature  having 
the  right  to  prescribe  the  mode  and  manner 
of  Belling,  it  would  follow  that  in  order  to 
avoid  the  punishment  the  terms  of  the  ex- 
ception must  be  followed.  There  is  no  kind 
of  prescription  authorizing  the  sale,  except 
that  provided  by  statute,  and  it  is  not  a  pre- 
scription until  it  has  complied  wiUi  the  law.*' 

In  State  v.  Berkeley,  41  W.  Va.  465,  23  S.  E. 
608,  the  court,  construing  a  statute  which 
required  a  physician  giving  a  prescription  for 
intoxicating  liquors  to  state  in  the  prescrip- 
tion that  it  waA  "absolutely  necessary  as  a 
medicine,"  held  that  a  statement  that  he 
believed  the  liquor  to  be  absolutely  uecessary 
was  not  a  sufficient  compliance  with  the  law. 
On  this  point  it  was  said :  "A  physician  who 
states  in  his  prescription  that  the  liquor  is 
absolutely  necessary  as  a  medicine,  and  not 
as  a  beverikge,  knowing  that  it  is  not 
necessary  as  a  medicine,  or  having  rea- 
son to  believe  from  the  facts  and  circum- 
stances that  it  is  not  necessary,  or  not  know- 
ing whether  it  is  so  necessary  or  not  for  want 
•  ef  informaticm  to  justify  the  opinion  that  it  is 
necessary,  violates  this  statute.  He  must  not 
give  a  prescription  simply  to  get  his  pittance 
of  a  fee  or  his  large  fee.  He  must  not  aid 
the  party  thirsty  for  liquor  as  a  beverage,  or 
the  druggist  anxious  to  sell,  to  make  a  pur- 
chase and  sale  colorably  l^al  under  a  sham 
prescription.  The  statute  commands  him  to 
act  with  entirely  good  faith.  He  ought,  from 
personal  examination  of.  the  patient,  or  at 
least  on  some  stable  ground,  to  be  able  to 
say,  and  say,  that  the  liquor  is  absolutely 
necessary  as  a  medicine,  and  not  as  a  bever- 
age; and  not  shirk  and  evade  responsibility 
by  saying  he  believes  it  to  be  so  necessary, 
as  the  statute  requires  him  to  know  enough 


of  the  case  to  enable  him  to  say  that  it  is 
absolutely  necessary  as  a  medicine.  There 
may  be  question  whether  he  can  give  a  pre- 
scription on  any  other  than  personal  know] 
edge  of  the  necessity,  but  perhaps  he  could 
on  information  in  entirely  good  faith,  if  such 
necessity  exists.  He  risks  the  information. 
If  his  prescription  do  not  absolutely  certify 
that  the  liquor  is  necessary  as  a  medicine^ 
but  only  that  he  believes  it  necessary,  and 
he  knows  or  believes  to  the  contrary,  or  has 
no  good  reason  to  believe  it  is  so  necessary — 
in  other  words,  does  not  know  whether  it  is 
so  necessary  or  not— he  violates  the  statute. . 
The  word  'believe'  or  other  qualifying  word 
does  not  save  him.  He  cannot  say  that  his 
prescription  only  states  a.  belief,  whereas  the 
one  which  the  statute  requires  is  in  positive 
language  as  to  the  medical  call  for  the  liquor, 
and  that  he  is  not  guilty  of  infraction  of  the 
statute  because  of  its  nonliteral  concurrence 
with  the  statute.  If  he  gives  a  prescription 
calculated  to  accomplish  a  wrongful  sale,  and 
it  does  so,  he  is  guilty,  even  though  the  drug- 
gist may  be  indictable  also  for  acting  on  such 
a  prescription.  So  the  prescription  be  false, 
it  is  enough.  It  is  the  physician's  duty  to 
know — to  ascertain — ^whether  the  necessity  ex- 
ists. In  the  language  in  Bigelow,  Frauds, 
516,  'here  there  is  a  duty  to  know,  and  the 
party  has  asserted  for  knowledge  what  he 
must  have  known  he  ought  not  even  to  have 
believed;'  and  bo  if  he  certifies  his  belief 
when  there  is  no  sufficient  ground  for  belief, 
on  grounds  which  he  must  have  known  would 
not  warrant  even  belief.  The  word  'abso- 
lutely,' in  the  statute,  does  not  refer  to  the 
evidence  or  ground  on  which  the  physician 
aets,  but  to  the  degree  of  the  need  of  the 
patient  for  the  liquor.  If  the  physician  have 
ever  so  much  evidence  before  him  on  which 
to  form  his  judgment  of  the  necessity  of  the 
liquor,  and  yet  the  case,  on  that  examination 
or  evidence,  is  not  such  as  shows  an  absolute 
need  of  the  liquor,  he  cannot  give  the  pre- 
scription; for  the  letter  of  the  statute  is 
that  the  liquor  must  be  absolutely  needed  as 
a  medicine.  No  less  a  need  justifies  a  pre- 
scription to  even  a  patient." 

Although  a  prescription  may  not  be  suffi- 
cient to  protect  the  druggist  imder  the  terms 
of  a  statute,  if  it  is  unlawfully  given  by  a 
physician  he  may  be  prosecuted  provided  only 
that  the  prescription  comes  within  the  ordi- 
nary definition  of  the  term.  State  v.  Nieolay 
(Mo.)  184  S.  W.  1183,  wherein  it  was  said: 
''Section  5784,  upon  which  this  indictment 
is  based,  nowhere  says  anything  about  the 
prescription  being  dated,  or  that  it  shall  re- 
cite that  the  intoxicating  liquor  is  prescribed 
as  a  necessary  remedy.  Whether  the  pre- 
scription set  out  in  the  indictment  is  a  pro- 
tection to  a  druggist  is  not  before  this  court 
for  decision.    Section  6784  reads:     'Any  phy- 
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siciaii,  or  pretended  physician,  who  shall  make 
or  issue  any  prescription  to  any  person.'  Two 
physicians  may  not  write  prescriptions  in 
identically  the  same  language  or  follow  the 
same  form  of  expression.  If  one  prescribes 
quinine,  he  may  write  very  little;  the  other 
in  prescribing  quinine  may  write  more  and 
in  a  different  form;  it  is  only  necessary  to 
let  the  druggist  know  what  is  wanted,  and 
for  whom,  and  that  the  same  is  as  a  remedy. 
We  think  that  under  section  6784,  if  any 
physician  or  pretended  physician  issues  any 
paper  to  any  person  calling  for  intoxicating 
liquors  in  any  quantity,  so  that  a  druggist 
could  see  what  was  prescribed,  and  the  paper 
was  issued  with  the  necessary  intent  provided 
by  section  5784,  a  misdemeanor  has  been  com- 
mitted. In  other  words,  under  'section  5784 
the  physician  or  pretended  physician  may 
follow  any  form  he  pleases,  he  may  date  it  or 
not  as  he  pleases,  and  he  may  or  may  not 
state  in  the  prescription  that  the  intoxicating 
liquor  is  prescribed  as  a  necessary  remedy; 
but  if  it  is  a  prescription  in  the  ordinary 
acceptation  of  the  word,  and  there  waa  the 
guilty  intent  contemplated  by  that  section  of 
the  statutes,  a  conviction  will  be  sustained. 
Webster  defines  the  word  'prescription*  as  'A 
direction  of  a  remedy  or  remedies  for  a  dis- 
ease and  the  manner  of  using  them ;  a  medical 
recipe;  a  prescribed  remedy.'  The  prescrip- 
tion here  conforms  to  this  definition.  The 
case  of  State  v.  Davis,  129  Mo.  App.  129,  108 
S.  W.  127,  is  an  authority  in  appellant's 
favor.  The  prescription  copied  in  the  infor- 
mation in  that  case  shows  that  it  was  not 
issued  to  anyone,  and  we  agree  with  the 
statement  of  the  St.  Louis  court  of  appeals 
that  that  so-called  prescripticm  was  not  even 
good  as  a  written  order  for  intoxicating  liq- 
uors; and  since  it  was  copied  in  the  informa- 
tion, and  showed  on  its  face  that  it  was  not 
a  prescription  even  in  the  ordinary  accepta- 
tion of  the  word,  we  think  the  appellate  court 
in  that  case  reached  the  correct  result.  But 
we  do  not  agree  with  that  part  of  the  opinion 
wherein  that  court  also  based  its  conclusion 
on  the  proposition  that  the  prescription  would 
not  protect  a  druggist  in  making  a  sale  there- 
under. That  the  prescription  mentioned  in 
section  5784,  R.  S.  1909,  defining  an  offense 
by  a  physician  for  fraudulently  issuing  the 
same,  is  not  necessarily  one  conforming  in 
all  its  particulars  to  the  requirements  of  a 
prescription  which  by  statute  protects  a 
druggist  in  selling  intoxicating  liquors  under 
section  5781,  R.  S.  1909,  is  shown  by  the 
fact  that  section  5784  refers  to  prescriptions 
iRsued  by  *any  physician,  or  pretended  pliysi- 
cian,'  while  section  5781  restricts  the  prescrip- 
tions to  those  issued  by  some  'regularly  regis- 
tered and  practicing  physician.'  Would  a 
person  indicted  for  violating  section  5784 
escape  conviction  by  showing  tliat  he  was  not 


a  registered  physician,  merely  because  pre- 
scriptions issued  by  a  nonregistered  physiciaiL 
are  no  protection  to  a  druggist  selling  there- 
under? Would  a  druggist  indicted  under  sec- 
tion 5777  for  not  preserving  the  prescriptions 
compounded  or  dispensed  by  him  as  therein 
required  escape  conviction  by  showing  that 
the  prescriplions  not  preserved  by  him  called 
for  intoxicating  liquors,  but  were  not  dated 
or  did  not  state  that  the  same  was  a  neces- 
sary remedy  If    We  think  not." 

Bights  and  Inabilities  of  Druggist, 

GE3VSULLT. 

Where  a  statute  prohibits  the  sale  of  in- 
toxicating liquor  except  by  a  druggist  on  a 
physician's  prescription,  the  prescription  is  an 
absolute  prerequisite  to  a  legal  sale  and  a 
sale  without  it  renders  the  druggist  liable 
to  the  penalties  provided  by  the  statute.  Mc- 
Allister V.  State,  156  Ala.  122,  47  So.  161; 
State  V.  Tullos,  135  La.  640,  65  So.  870 ;  State 
V.  Moore,  107  Mo.  78,  16  8.  W.  937;  State  ▼. 
Searcy,  111  Mo.  236,  20  S.  W.  186,  afjvrw^nff 
46  Mo.  Ai^.  421;  State  v.  Wright,  20  Mo. 
App.  412;  State  v.  Hammack,  93  Mo.  App. 
521;  Harper  v.  State,  3  Lea  (Tenn.)  211; 
State  V.  Wills,  73  W.  Va.  446,  80  S.  E.  783 ; 
Greiner-Kelley  Drug  Co.  v.  Truett,  75  S.  W. 
536,  aff/rmsd  97  Tex.  377,  79  S.  W.  4.  In 
Greiner-Kelley  Drug  Cow  v.  Truett,  supra, 
it  was  held  that  where  a  physician's  prescrip- 
tion was  made  a  prerequisite  to  the  sale  of 
intoxicating  liquor,  a  sale  by  a  wholesale  to 
a  retail  druggist  was  a  violation  of  the  law 
unless  it  was  made  on  a  prescription. 

Nor  does  the  fact  that  the  purchaser  of 
whisky  from  a  druggist  is  a  physician,  r^ieve 
the  druggist  from  liability  if  the  sale  was 
made  without  a  prescription.  State  v.  Davis, 
C8  W.  Va.  142,  69  S.  E.  639;  State  ▼.  Davis, 
68  W.  Va.  184,  69  S.  E.  644.  In  the  case  last 
cited  it  was  said:  "He  can  prescribe  for  a 
patient,  but  cannot  himself  buy  simply  be- 
cause he  is  a  physician.  Tliere  is  no  suc^ 
exception  in  this  rigid  statute.  Sales  by 
druggists  became  such  an  evil  that  this  stat- 
ute was  made.  If  we  should  hold  that  a  drug-  ' 
gist  can  sell  to  a  person  only  because  he  is  a 
physician,  how  wide  would  we  open  a  door 
to  a  fraud  on  the  law  and  to  widespread  use 
of  liquor  through  irresponsible  persons  as- 
suming the  privileges  of  a  learned  and  useful 
and  honorable  profession." 

In  State  v.  Clinkenbeard,  142  Mo.  App.  146, 
125  S.  W.  827,  it  was  said  that  a  druggist 
making  a  sale  of  intoxicating  liquor  must 
have  and  produce  a  prescription  that  was 
M'ritten  at  or  before  the  sale. 

Where  a  sale  is  made  by  a  druggist  without 
a  prescription  from  a  physician  as  required 
by  the  statute,  the  fact  that  he  knew  the 
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whisky  was  to  be  used  lor  medicinal  pur- 
poses will  not  excuse  him.  Barton  v.  State, 
m  Ind.  89;  Edwards  v.  State,  121  Ind.  450, 
23  N.  E.  277;  Ryan  v.  State,  174  Ind.  468, 
Ann.  Cas.  1912D  1341,  92  N.  E.  340;  Mays 
V.  Com.  3  Ky.  L.  Rep.  (abstract)  250;  State 
V.  Tullos,  135  La.  640,  65  So.  870;  State  v. 
Hendrix,  98  Mo.  374, 11  S.  W.  728;  Druggists 
Cases,  85  T^n.  449,  3  S.  W.  490;  Xichols  v. 
State,  37  Tex.  Grim.  546,  40  S.  W.  268 ;  Wil- 
liams V.  State,  53  Tex.  Grim.  156,  109  S.  W. 
189. 

However,  it  has  been  held  that  a  sale  for 
medicinal  purposes  without  a  prescription 
was  not  imlawful  under  the  following  statute: 
"That  it  shall  be  unlawful  for  any  person 
not  having  a  license  to  open  or  keep  a  dram- 
shop, saloon  or  tippling-house,  to  sell  or  give 
away  by  himself  or  another,  either  as  prin- 
cipal, agent,  olerk,  or  servant,  directly  or  in- 
directly any  intoxicating  or  malt  liquors 
within  the  corporate  limits  of  the  city  of 
Denver,  whether  such  liquors  be  in  bottles, 
jugs,  kegs,  barrels  or  any  other  vessel,  re- 
ceptacle or  thing,  in- any  qutuitity  less  than 
one  gallon,  without  first  having  obtained  a 
license  therefor,  as  provided  by  this  ordi- 
nance; jHTovided,  that  this  section  shall  not 
apply  to  the  selling  or  giving  away  of  intoxi- 
cating or  malt  liquors  by  any  druggist  upon 
the  prescription  of  a  reputable  physician  and 
for  medical  purposes.''  See  Prowitt  v.  Den- 
ver, 11  Colo.  App.  70,  52  Fac.  286,  wherein 
it  was  said:  "A  physician  is  one  qualified 
and  authorised  to  prescribe  remedies  for  dis- 
eases. He  gives  prescriptions  for  medical 
purposes;  and  a  sale  of  liquor  upon  a  pre- 
scription given  by  him,  is  a  sale  of  liquor  for 
.  medical  purposes.  If  the  words,  'and  for 
medical  purposes,'  were  intended  as  a  quali- 
fication of  the  words,  'prescription  of  a  rep- 
utable physician,'  they  are  superfluous  and 
useless.  Every  prescription  of  a  reputable 
physician  is  for  medical  purposes;  and  upon 
counsers  theory  of  the  meaning  of  the  pro- 
viso, the  words,  'and  for  medical  pur- 
poses,' are  redundant.  We  cannot  suppose 
that  the  legislative  body  which  enacted  the 
ordinance  intentionally  gave  expression  to  a 
useless  repetition.  We  are  bound  to  presume 
that  the  words  were  intended  to  mean  some- 
tliing,  and  it  is  our  duty  to  discover,  if  we 
can,  what  their  meaning  is.  The  general 
prohibition  of  the  ordinance,  which,  without 
qualification,  would  apply  to  all  persons,  is,  by 
the  proviso,  made  inoperative  as  against  drug- 
^sts  w^ithout  license,  upon  a  certain  specified 
condition.  That  condition,  as  we  interpret 
it,  is  that  sales  of  liquors  by  them  shall  be 
for  medical  purposes  either  with  or  without 
a  prescription.  The  difi'erence  between  the 
effect  of  a  sale  made  in  one  way,  and  the 
ofi'ect  of  a  sale  made  in  another,  consists  in 
tho  kind  of  proof  necessary  to  show  that  the 


sale  was  lawful.  If  a  prescription  is  pro- 
duced, it  is  not  inciunbent  upon  the  druggist 
to  inquire  further.  That  is  all  the  evidence 
^he  needs  that  the  liquor  is  required  for  medi- 
cal purposes;  and,  it,  without  more,  will 
protect  him  against  a  prosecution  for  making 
the  sale.  But  if  there  is  no  prescription, 
then  to  escape  the  consequences  of  a  sale  of 
liquor  made  by  him,  he  must  be  able  to  make 
it  appear  in  some  other  way  that  he  sold  the 
'liquor  for  medical  purposes;  and  if  he  does 
BO,  and  his  proof  is  satisfactory,  he  must  be 
adjudged  guiltless." 

The  good  faith  of  the  physician  giving  a 
prescripticm  will  not  protect  the  druggist 
making  the  sale  if  he  knew  at  the  time  that 
the  whisky  was  being  purchased  for  beverage 
purposes,  in  violation  of  the  statute;  neither 
will  the  physician's  bad  faitli  affect  the  drug- 
gist's liability.  People  v.  Rice,  161  Mich. 
657,  126  N.  W.  981,  wherein  it  was  said: 
''We  do  not  find  in  the  statute  an  intention 
to  punish  physicians  for  issuing  prescriptions 
for  liquor  in  bad  faith.  We  mean  by  this  that 
apt  terms  are  not  found  to  create  a  substan- 
tive offense,  the  elements  of  which  are  wf  itiug 
and  delivering  carelessly  or  dishonestly  pre- 
scriptions for  liquor.  If  physicians  are 
amenable  to  the  pains  and  penalties  of  the 
act,  it  is  because  they  have  indirectly,  but 
intentionally,  brought  about  a  sale  of  liquor 
to  be  used  as  a  beverage.  They  do  not,  in 
issuing  prescriptions  in'Jiad  faith,  occupy  the 
position  of  merely  practicing  subterfuge  or 
telling  untruths  in  order  to  secure  liquor. 
The  law  intends  that  sales  may  be  made  upon 
prescriptions.  It  intends  that  no  sale  shall 
be  made  otherwise  than  by  prescriptions.  It 
has  made  the  prescription,  and  therefore  the 
physician,  potential  in  securing  liquor.  In 
this  way  a  physician  becomes  a  party  to  every 
sale  made  upon  his  certificate.  Nevertheless 
we  are  constrained  to  say  that  unless  there 
is  open  or  tacit  collusion  between  the  drug- 
gist and  the  physician,  so  that  the  actual 
sale  is  unlawful  because,  though  made  upon 
a  certificate  proper  in  form,  it  is  made  in  bad 
faith,  the  law  is  not  so  written  as  to  make  the 
oonduct  of  the  physician  unlawful.  It  is  not 
so  written  that  an  intention  can  be  found  to 
make  a  particular  sale  lawful  as  to  the  drug- 
gist and  unlawful  as  to  the  physician.  And 
the  doctrine  and  the  statutes  which  make 
accessories  before  the  fact  and  aiders  and 
ahettors  principals  can  have  no  application 
if  the  ultimate  act  of  selling  is  lawful." 

In  State  v.  Bevans,  52  Mo.  App.  130,  it 
was  said:  ''The  physician  is  made  criminally 
responsible  for  issuing  in  bad  faith  a  pre- 
scription for  liquors  as  medicine  by  section 
4624  of  the  Revised  Statutes  of  1889,  but  the 
druggist  cannot  be  made  criminally  respon- 
sible for  the  bad  faith  of  the  physician  under 
any  law.     Although  a  prescription  is  issued 
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in  good  faith,  it  does  not  protect  the  dnigglBt 
if  he  fillB  it  in  bad  faith;  on  the  other  hand, 
the  motives  of  the  physician  ih  issuing  the 
prescription  are  not  relevant  evidence  in  the^ 
trial  of  the  druggist." 

In  Com.  V.  Gamble,  34  Pa.  Co.  Ct.  353,  the 
i-ule  was  stated  as  follows:  "Where  a  phy- 
sician has  properly  issued  a  prescription,  the 
druggist  who  fills  that  prescription  is  not 
liable  under  the  act.  Where  the  circum- 
stances of  a  given  transaction  are  such  as  to 
convince  a  druggist  that  the  liquor  is  not 
intended  for  medicinal  purposes,  but  is  to  be 
used  as  a  beverage,  then  .  .  .  the  physi- 
cian's prescription  does  not  protect  the  drug- 
gist in  selling.  ...  On  the  other  hand,  if 
the  i^ysician  did  issue  the  prescription  un- 
lawfully, not  in  the  line  of  his  duty  or  busi- 
ness as  a  physician,  and  the  circumstances 
were  not  such  as  to  indicate  to  the  defendant 
that  the  prescription  had  not  been  issued  in 
good  faith,  then  ...  he  would  not  be 
guilty  in  that  view  of  the  case." 

In  State  v.  Robertson,  142  Mo.  App.  38, 
125  S.  W.  215,  it  was  held  that  a  druggist 
to  whom  is  given  a  prescription  which  con- 
forms in  every  way  witii  the  statute  may 
presume  that  it  was  written  in  good  faith. 

But  in  State  v.  Terry,  72  N.  J.  L.  376, 
61  Atl.  148,  affirmed  73  N.  J.  L.  554,  64  Atl. 
113,  it  was  held  that  the  physician's  pre- 
scription was  not  conclusive  evidence  of  the 
good  faith  of  a  druggist  in  making  a  sale  of 
whisky,  the  court  saying:  ''The  exemption 
contained  in  section  12  of  the  Werts  law  is. in 
these  terms:  'provided,  that  such  liquors  so 
sold  be  in  good  faith  compounded  or  sold  for 
medicinal  uses  and  purposes  only,  upon  the 
prescription  of  a  reputable  physician,  signed 
by  sudi  physician.'  Manifestly  the  existence 
of  a  prescription  was  not  intended  to  be  con- 
elusive  as  to  the  bona  fides  of  the  vendor. 
His  good  faith  is  mentioned  as  a  separate 
clement  in  the  state  of  facts  that  is  to  work 
his  exemption." 

Under  a  statute  which  prohibited  the  sale 
of  intoxicating  liquors,  but  excepted  from  its 
provisions  "a  regular,  resident  practicing 
physician,  who  in  good  faith  prescribes  liquor 
as  a  medicine  to  his  patient,"  it  has  been  held 
that  a  druggist  who  filled  the  prescription 
was  not  liable  to  prosecution,  although  the 
act  did  not  mention  the  druggist.  Com.  v. 
Reynolds,  89  Ky.  147,  12  S.  W.  132,  20  S.  W. 
167 ;  Com.  v.  Day,  95  Ky.  120,  23  S.  W.  952, 
16  Ky.  L.  Rep.  466;  Parker  v.  Com.  12  S.  W. 
276,  11  Ky.  L.  Rep.  454.  In  the  case  first 
cited  it  was  said:  "One  of  the  exceptions 
applies  to  a  regular  resident  practicing  phy- 
sician, who,  in  good  faith,  prescribes  the  same 
as  a  medicine  to  his  patient.  It  was  in- 
tended, by  the  plain  meaning  of  the  act,  that 
liquor  should  be  furnished  as  a  medicine  un- 
der the  prescription   of  the  physician;   and 


whether  filled  by  the  druggist  or  by  the  phy- 
sician, is  immaterial.  .  .  .  The  settled 
policy  of  the  state,  in  the  effort  to  control  the 
liquor  traffic,  has  been  to  confine  the  sale 
in  small  quantities  to  druggists  and  physi- 
cians, to  be  used  as  medicine;  and  the  spirit 
and  intent  of  this  statute  does  not  authorize 
a  court  to  subject  the  druggist,  who  acts  in 
good  faith,  to  the  penalties  of  the  law." 

However,  a  similar  statute  taken  i(^ther 
with  a  license  law  containing  no  exceptions 
has  been  held  to  exclude  druggists  from  the 
privilege  of  filling  a  physician's  prescription 
for  intoxicating  liquors.  Chew  v.  State,  43 
Ark. -361.  See  also  Woods  y.  State,  86  Ark. 
36,  38  Am.  Rep.  22;  Flower  v.  State,  39  Ark. 
209;  State  v.  Butcher,  40  Ark.  362;  Battle 
v.  State,  61  Ark.  97, 10  S.  W.  12.  In  the  case 
last  cited  the  rule  was  stated  as  follows:  "It 
is  the  settled  construction  of  our  license  law 
that  no  one  without  a  license  can  lawfully 
sell  any  of  the  prohibited  liquors  or  concoc- 
tions mentioned  in  the  act — not  even  a  drug- 
gist when  selling  as  medicine  in  good  faith 
upon  the  preseription  t>f  a  practicing  phy- 
sician. .  .  .  The  pre8umpti<m  is  that  in 
licensed  districts  ardent  spirits  needed  for 
medical  purposes  can  be  procured  from  a  li- 
censed dealer,  .  .  .  and  the  intenti<m  of 
the  license  tict  is  to  confine  the  traflic  to 
such  persons.  The  terms  of  the  act  prohibit 
a  sale  by  an  unlicensed  person  'for  any  pur- 
pose whatever,'  no  exceptive  provision  being 
made  in  favor  of  the  druggist  or  for  medical 
purposes.  .  .  .  The  question  remains,  doe» 
the  three  mile  law  intend  to  exempt  druggists 
selling  ardent  spirits  as  medicine  upcm  the 
prescription  of  a  physician  within  the  pro- 
hibited district,  where  no  license  can  be  ob- 
tained, from  the  penalties  imposed  by  the 
law?  The  first  section  of  the  act  is  to  the 
effect  that  when  the  county  court  upon  a  pre- 
scribed petition  has  prohibited  sales  within 
a  radius  of  three  miles  of  a  designated  point, 
'it  shall  be  unlawful  for  any  person  to  vend 
or  give  away  any  spirituous,  vinous  or  in- 
toxijsating  liquors  of  any  kind,'  etc.,  within 
the  district  described  in  the  order.  Now  the 
value  of  spirituous  liquors  in  the  treatment 
of  diseases  is,  perhaps,  universally  recognized. 
But  as  no  license  can  be  had  in  the  pro- 
hibited district,  if  no  oAe  can  lawfully  sell 
or  give  them  away  their  use  as  a  medicine 
would  practically  be  lost.  But  the  intention 
of  the  legislature  not  to  bring  about  that 
state  of  things  is  manifested  by  the  first  sec- 
tion of  the  three  mile  law,  which  is  as  fol- 
lows: 'This  act  shall  not  be  construed  a« 
prohibiting  the  use  of  wine  for  sacramental 
purposes,  or  to  prevent  the  prescribing  and 
furnishing  of  alcoholic  stimulants  by  a  repi- 
lar  practicing  physician  to  the  sick  under  his 
charge  when  he  may  deem  the  same  necessary: 
but  before  such  physician  shall  be  authorized 
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to  prescribe  and  furniBh  such  alcoholic  stimu- 
lants, in  order  to  protect  himself  from  the 
penalty  of  this  act,  he  shall  file  in  the  office  of 
the  county  clerk  in  the  county  in  which  he  re- 
sides an  affidavit,  which  shall  be  in  the  fol- 
lowing form,  to  wit:     *I, •— ,  do  solemnly 

swear  or  affirm  that  I  am  a  regularly  prac- 
ticing physician  and  that  I  will  not  prescribe 
or  furnish  any  vinous  or  alcoholic  stimulants 
to  anyone  except  it  be  in  my  judgment  a 
necessity  in  the  treatment  of  the  disease  with 
which  he  shall  be  at  the  time  afflicted.'  Here 
proYision  is  made  for  furnishing  alcoholic 
stimulants  to  the  sick.  But  by  whom  may 
such  a  stimulant  be  furnished?  Ihe  act 
limits  its  protection  to  the  physician  who 
prescribes .  it.  Its  language  is  to  the  effect 
that  he  may  'prescribe  and  furnish'  alcoholic 
stimulants,  but  that  in  order  to  protect  (not 
another,  but)  himself  from  the  penalty  of  the 
act  'he  shall  make  and  file  an  oath  that  he 
will  not  prescribe  or  furnish  it  unless  he  be- 
lieves it  to  be  a  necessity.'  .  .  .  The  legis- 
lature has  selected  the  physician  as  the  only 
person  to  be  intrusted  in  a  prohibition  dis- 
trict with  what  they  deem  a  dangerous  agency 
liable  to  abuse,  and  the  courts  are  not  au- 
thorized to  extend  the  privileges  by  construc- 
tion to  the  druggist  or  anyone  else." 

Where  the  statute  limits  the  right  to  sell 
intoxicating  liquors  on  a  physician's  pre- 
scription to  druggists,  proprietors  of  drug 
stores  and  pharmacists,  it  has  been  held  that 
an  assistant  might  lawfully  fill  a  prescription 
provided  it  was  done  under  the  supervision 
of  one  of  the  excepted  classes.  State  v.  Ham- 
mack,  93  Mo.  App.  521 ;  State  v.  Russell,  90 
Mo.  App.  373,  73  S.  W.  297.  Construing  a 
statute  providing' who  might  sell  intoxicating 
liquors  on  a  physician's  prescription  the  court 
in  State  v.  O'Kelley,  173  Mo.  App.  169,  157 
S.  W.  1055,  said:  ''The  statute  in  question, 
section  5781,  limits  the  right  to  sell  intoxi- 
cants on  a  physician's  prescription  to  'a  drug- 
gist, proprietor  of  a  drug  store  or  pharma- 
cist.' The  proprietor  of  a  store  dealing  in 
drugs  and  medicines  may  be  either  a  druggist 
within  the  druggist  act  of  which  section  5781 
is  a  part,  or  merely  a  merchant  and  licensed 
as  such.  To  come  within  the  druggist  act, 
so  aa  to  be  allowed  to  sell  intoxicants  on 
physicians'  prescriptions,  he  must  be  a  reg- 
istered pharmacist  or  assistant  pharmacist 
or  have  such  a  person  in  his  employ  for  the 
purpose  of  compounding  physicians'  prescript 
tions." 

Where  a  prescription  calls  for  a  compound 
of  drugs  together  witli  whisky,  tlie  total  mak- 
ing a  fixed  quantity,  a  druggist  who  sells  the 
amount  called  for  by  the  prescription  in  whis- 
ky alone  will  not  be  protected  by  the  pre- 
scription. Hutson  v.  Com.  105  S.  W.  955, 
32   Ky.  Ia   Rep.   392. 

In  Miller  v.  State,  37  Tex.  Crim.  35,  38 
8.  W.  772,  it  was  held  that  where  a  pre- 


scription was  procured  by  the  seller  and  that 
the  purchaser  never  saw  it  or  the  doctor, 
nor  applied  for  it,  it  was  no  protection  to 
the  seller,  being  a  palpable  fraud. 

It  has  been  held  that  where  the  statute 
requires  that  the  prescription  must  be  given 
by  a  "regular  registered  and  practicing  phy- 
sician" it  must  be  shown  that  the  prescription 
was  so  issued  before  it  can  be  admitted  in  evi- 
dence.    State  V.  Millikan,  24  Mo.  App.  462. 

Similarly  in  State  v.  Kennett,  151  Mo. 
App.  637,  132  S.  W.  286,  it  was  held  that 
where  the  statute  provided  that  sales  could 
only  be  made  on  a  prescription  written  by  a 
"regularly  registered  and  practicing  phy- 
sician," in  order  to  protect  a  druggist  selling  ' 
whisky  on  a  prescription  it  must  be  shown 
that  the  physician  who  wrote  it  was  a  regu- 
larly registered  physician,  proof  that  he  was 
a  practicing  physician  of  long  standing  not 
being  sufficient. 

But  it  has  been  held  that  where  the  pre- 
scription was  given  by  a  practicing  physician, 
who  had  no  license,  and  was  filled  in  good 
faith  by  the  druggist,  and  used  as  directed  by 
the  patient  for  medicinal  purposes,  the  mere 
fact  that  the  physician  was  unlicensed  would 
not  render  the  druggist  *  liable.  DeTarr  v. 
Btate,  37  Ind.  Aj)p.  323,  76  N.  E.  897,  wherein 
it  was  said:  "In  the  construction  of  a  crim- 
inal statute  it  is  proper  to  look  to  the  evil 
that  was  intended  to  be  remedied.  The  stat- 
ute under  which  this  prosecution  is  waged 
was  directed  against  the  pernicious  habit 
which  had  grown  up  in  this  state  of  the  in- 
discriminate sale  by  druggists  of  intoxicatiqg 
liquors,  to  be  used  as  beverages,  under  the 
false  guise  that  such  sales  were  for  medicinal 
purposes.  As  against  that  habit  we  unal- 
terably declare  in  favor  of  a  strict  enforce- 
ment of  the  statute.  It  is  recognized  in  the 
medical  profession  that  the  use  of  whisky 
for  medicinal  purposes  is  in  many  instances 
salutary  and  useful.  It  is  often  prescribed 
and  recommended  by  physicians.  When  there 
is  a  substantial  compliance  with  that  statute, 
and  parties  act  in  good  faith,  we  would  be 
derelict  in  judicial  discretion  if  we  did  not 
apply  the  spirit  of  the  statute  instead  of  the 
strict  letter  thereof,  and  thus  protect  those 
who  have  done  no  legal  wrong." 

In  State  v.  McMinn,  118  N.  C.  1259,  24 
S.  E.  523,  it  was  held  that  a  dentist  was  not 
a  physician  within  the  meaning  of  the  stat- 
ute allowing  the  sale  by  a  druggist  of  whisky 
on  Sunday  provided  it  was  made  on  the  pre- 
scription of  a  physician. 

NEXnfiSSITT  FOR  IJOBNSB. 

Where  a  statute  restricts  sales  of  intoxi- 
cating liquors  to  duly  licensed  druggiflts  or 
pharmacists  with  the  condition  that  the  sale 
can  only  be  made  on  a  physician's  prescrip- 
tion, a  druggist  not  licensed  as  such  will  be 
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liable  for  making  a  sale  of  whisky,  though 
on  a  physician's  prcfecription.  State  v.  Cam- 
eron, 176  Ind.  386,  96  N.  E.  150;  State  v. 
Shanks,  98  Mo.  App.  138,  71  S.  W.  1066. 

Likewise  where  the  statute  requires  that  a 
druggist  wishing  to  sell  liquor  in  local  op- 
tion territory  shall  first  take  out  a  special 
license  to  sell  on  prescription,  a  sale  made 
without  such  a  license  renders  the  druggist 
liable  even  though  it  is  made  on  a  properly 
given  prescription.  Watson  v.  State,  42  Tex. 
Crim.  13,  67  S.  W.  101,  wherein  it  was  said: 
'This  law,  intended  to  prohibit,  was  passed 
for  that  purpose,  and  expressly  does  prohibit 
the  sale  of  intoxicants  in  a  local  option  terri- 
.  tory  in  any  manner  whatever,  whether  on 
prescription  or  without  prescription,  until  the 
license  to  sell  on  prescription  has  been  ob- 
tained; and  whether  he  sold  with  or  without 
prescription  would  not  be  a  defense,  unless 
the  license  had  been  obtained;  and  if  he  sold 
with  or  without  prescription,  he  would  be 
amenable  to  punishment  under  this  article, 
unless  he  first  obtained  a  license,  and  not  only 
obtained  a  license,  but  the  peculiar  license 
herein  specified,  to  wit,  to  sell  on  the  pre- 
scription of  a  regular,  practicing  physician." 

Where  a  druggist  is  required  to  take  out  a 
liquor  license  before  he  can  sell  liquor,  a  sale 
made  by  a  druggist  without  4rst  taking  out 
the  license  is  a  violation  of  the  act,  and  the 
fact  that  the  sale  was  made  on  a  physician's 
prescription  will  not  relieve  him  from  lia- 
bility. Druggists'  Cases,  86  Tenn.  449,  3  S. 
W.  490. 

Under  a  statute  requiring  a  liquor  license 
of  druggists  to  sell  liquor  in  quantities  not 
less  than  a  quart  with  the  proviso  that  where 
he  retails  in  quantities  less  than  a  quart  it 
must  be  for  medicinal  purposes  only,  and  by 
the  prescription  of  a  regular  practicing  phy- 
sician, it  has  been  held  tliat  a  sale  by  an 
unlicensed  druggist  of  a  quantity  of  whisky 
less  tlian  a  quart  when  mixed  with  other  in- 
gredients was  not  a  violation  of  the  statute, 
but  if  the  whisky  were  sold  alone  ho  must 
have  a  license.  Com.  v.  Fowler,  96  Ky.  166, 
28  S.  W.  786,  33  L.R.A.  839';  Com.  v.  Fowler, 
98  Ky.  648,  34  S.  W.  21 ;  Storms  v.  Com.  105 
Ky.  619,  49  S.  W.  451,  20  Ky.  L.  Rep.  1434, 
reversing  47  S.  W.  262,  and  ovemUmg  Com. 
V.  Hawkins,  32  S.  W.  409,  17  Ky.  L.  Rep.  743. 

Under  an  act  which  allowed  physicians  and 
druggists  to  mix  and  sell  liquors  on  prescrip- 
tion which  provided  in  another  clause  that  all 
persons  selling  liquor  should  make  oath  to 
obey  the  law  and  give  a  bond  before  engaging 
in  the  sale  of  liquors,  a  druggist  who  failed 
to  make  the  oath  and  give  the  bond  has  been 
held  to  be  liable  for  the  penalty  provided, 
though  the  sale  was  made  on  a  physician's 
prescription.  State  v.  Ferguson,  72  Mo.  297 ; 
State  V.  Summers,  142  Mo.  686,  44  S.  W. 
797,  overruling  State  v.  Hughes,  35  Mo.  App. 
516. 


Form  a:(o  Requisites  or  Pbbsobiptxon^ 

Generally. 

^Vhere  the  statute  prescribes  the  form  and. 
requisites  of  a  prescription  on  which  a  drug- 
gist may  sell  intoxicating  liquors,  the  pre- 
scription must  comply  in  every  way  with  the 
requirements  of  the  statute.  Edwards  ▼. 
State,  121  Ind.  450,  23  N.  E.  277;  Hut  son  t. 
Com.  105  S.  W.  055,  32  Ky.  L.  Rep.  392; 
State  v.  Cox,  23  W.  Va.  797.  In  Hutson  v. 
Com.  supra,  the  rule  was  stated  as  follows: 
"To  protect  the  druggist,  the  prescription 
of  the  physician  must  comply  with  the  stat- 
ute; for  he  is  only  authorized  to  sell  in  local 
option  territory  upon  a  prescription  which 
conforms  to  the  statute;  and  if  the  prescrip- 
tion does  not  in  substance  conform  to  the 
statute,  the  sale  is  unauthorized." 

In  State  v.  Davis,  129  Mo.  App.  129,  108 
8.  W.  127,  in  construing  the  Missouri  statute, 
the  court  said:  "To  comply  with  the  re- 
quirements of  this  section,  the  prescription 
must  be  in  writing;  it  must  be  ctated  and 
signed  by  a  regular  registered  and  practicing 
physician,  must  contain  the  name  of  the  per- 
son for  whom  the  intoxicating*  liquor  is 
prescribed  and  state  that  such  intoxicating 
liquor  is  prescribed  as  a  necessary  remedy. 
The  so-called  prescriptions  set  out  in  the 
several  counts  of  the  indictment  are  set  out 
according  to  their  tenor,  which  imports  an 
exact  copy.  .  .  .  The  prescription  copied 
in  the  first  count  is  as  follows:  'Bearing 
date  the  twelfth  day  of  September,  1905,  for 
one  quart  of  whisky.  Signed.  A.  Davis,  M.  D.* 
The  tenor  of  the  prescriptions  in  all  the  other 
counts  of  the  information  is  like  this  one 
except  as  to  date.  A  prescription  conform- 
ing to  the  statute  is,  in  law,  a  permis- 
sion,— a  sort  of  license — to  the  druggist  to- 
sell  the  intoxicating  liquor  therein  prescribed. 
A  prescription  which  does  not  conform  to  the 
statute  does  not  authorize  a  sale  and  is  no 
protection  to  the  druggist.  As  was  held  in 
State  V.  Bowers,  65  Mo.  App.  639,  *A  prescrip- 
tion failing  to  state  that  the  liquor  therein 
described  was  a  necessary  remedy  is  no  de- 
fense to  an  indictment  against  a  druggist  for 
selling  liquor.'  See  also  State  v.  Nixdorf,  46 
Mo.  App.  494.  The  so-called  prescriptions 
copied  in  the  several  counts  of  the  indictment 
fall  far  short  of  the  requirements  of  the  stat- 
ute ;  they  are  not  even  good  as  written  ordera 
for  intoxicating  liquors,  for  the  reason  thej 
are  drawn  on  no  one  and  in  favor  of  no  one; 
they  are  utterly  meaningless  and  devoid  of 
any  legal  force  or  effect  whatever  and  fur- 
nished no  authority  to  a  druggist  to  sell 
intoxicating  liquor  to  anyone." 

Nor  does  the  fact  that  the  prescription  is 
in  the  form  adopted  by  the  United  State."? 
dispensary  make  it  sufficient  under  a  pro- 
hibition  statute  unless   it  conforms  to   the- 
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terms  of  the  statute.  Caldwell  v.  State,  18 
Ind.  App.  48,  46  N.  E.  697,  wherein  it  was 
iield  that  it  was  not  error  to  exclude  the 
testimony  of  a  competent  witness  called  to 
testify  that  ''the  prescription  in  question  was 
prepared  according  to  the  United  States  dis- 
pensatory, and  that  it  was  in  the  ordinary 
form  used  by  the  medical  profession  of  the 
county."  The  court  said:  "A  prescription 
may  be  sufficient  to  inform  a  druggist  of  the 
goods  desired,  and  be  in  that  sense,  according 
to  the  United  States  dispensatory,  and  not 
be  sufiQcient  to  comply  with  the  requirements 
of  the  statute  enacted  to  prevent  the  sale  of 
intoxicating  liquor  on  certain  days." 

Where  a  statute  prohibits  the  sale  of  intozi- 
■eating  liquors  on  Sunday  .except  on  a  physi- 
cian's prescription  it  has  been  held  that  the 
prescription  must  have  reference  to  a  sale 
to  be  made  on  Sunday  in  order  to  protect  the 
druggist  filling  it.  Edwards  v.  State,  121  Ind. 
450,  23  N.  E.  277;  Caldwell  v.  State,  18  Ind. 
App.  48,  46  N.  E.  697. 

In  Edwards  v.  State,  121  Ind.  450,  23  N.  E. 
277,  the  question  was  as  to  the  sufficiency  of 
the  following  prescription:  "Pleasantville, 
Ind.,  March  4th,  1889.  John  W.  Edwards- 
Let  Benj.  Howard  have  ^  pint  of  whisky  and 
glycerine  for  medicinal  purposes.  Repeat  as 
needed.  Wm.  A.  Fleming."  Holding  the  pre- 
scription to  be  insufficient  the  court  said: 
**The  prescription  offered  in  evidence  is  some- 
what vague  and  uncertain  in  its  terms.  It 
prescribes  whiricy  and  glycerine,  but  gives  no 
directions  as  to  the  proportions  in  whi(;h  they 
are  to  be  mixed.  It  directs  the  druggist  to 
"repeat  as  needed,'  thus  leaving  it  to  his  dis- 
cretion to  determine  when  the  patient  will  be 
in  a  condition  to  require  another  half  pint. 
There  is  no  direction  as  to  how  frequently  or 
in  what  quantities  *  it  shall  be  taken,  but  all 
is  left  to  the  judgment  of  the  patient.  But 
whatever  else  may  be  said  of  this  prescrip- 
tion it  cannot  be  said  that  it  advises  the 
patient  to  buy,  or  the  druggist  to  sell,  on 
Sunday." 

Where  the  statute  requires  that  the  pre- 
scription shall  be  numbered  it  is  not  necessary 
that  it  should  be  numbered  before  the  sale  is 
made,  provided  the  duty  of  numbering  is 
placed  on  the  druggist.  State  ▼.  Hammack, 
93  Mo.  App.  621,  wherein  the  court,  answering 
the  contention  that  a  prescription  was  invalid 
because  it  was  not  numbered  before  the  sale, 
said:  "Section  3047  .  .  .  does  not  require 
the  physician  issuing  the  prescription  to  num- 
ber it.  This  duty  is,  by  section  3048  of  the 
act,  imposed  on  the  druggist  or  pharmacist  in 
charge  of  the  drug-stpre  where  the  prescrip- 
tion is  filled,  and  the  same  section  makes  the 
omission  to  perform  the  duty  of  numbering 
prescriptions,  by  either  the  druggist  or  phar- 
macist, a  misdemeanor.  The  numbering  of 
the  prescription  is  no  part  of  the  prescription 
and  need  not  precede  the  filling  of  it.     It 


would  meet  the  requirements  of  the  statute 
to  number  it  at  the  time  of  filing  it  and  after 
it  had  been  filled." 

In  Caldwell  v.  State,  18  Ind.  App.  48,  46 
N.  E.  697,  it  was  held  a  prescription  stating 
merely  that  the  liquor  was  ''for  medicinal 
use"  was  not  a  sufficient  compliance  with  the 
statute  as  it  left  it  entirelv  in  the  discretion 
of  the  patient  as  to  how  it  was  to  be  taken. 
A  mere  order  from  a  physician  to  send  him 
liquor  does  not  meet  the  requirements  of  a 
statute  providing  that  the  prescription  shall 
state  the  name  of  the  patient,  and  that  the 
liquor  was  absolutely  necessary  as  a  medicine. 
State  V.  Farrar,  146  Mo.  App.  282,  129  S.  W. 
1029  i  State  v.  Davis,  68  W.  Va.  142,  Ann. 
Cas.  1912A  996,  69  S.  E.  639,  32  L.K.A.(N.S.) 
501 ;  State  v.  Davis,  68  W.  Va.  184,  69  S.  E. 
644.  In  the  case  last  cited  the  prescription 
in  question  read  as  follows:  "Mr.  Davis, 
•  Send  me  OJ  of  whisky  so  I  can  mix  it  for  this 
man.  E.  H.  Stump.  12—12—09."  Holding 
it  to  be  insufficient  the  court  said:  ''Who 
was  the  patient?  This  is  no  justification  of 
a  sale.  I  refer  here  to  State  v.  Davis  (de- 
cided this  day)  [68  W.  Va.  142]  69  S.  E.  639. 
Code  1906,  c.  32,  §  6,  demands  a  prescription 
stating  the  name  of  the  patient,  and  that  the 
liquor  is  absolutely  necessary  as  a  medicine 
for  such  person,  and  is  not  to  be  used  as  a 
beverage.  The  order  in  this  case  is  no  such 
prescription  as  the  law  definitely  prescribes. 
The  law  carefully  prescribes  it,  and  we  can- 
not accept  even  a  prescription  so  widely 
departing  from  the  requirement  of  the  stat- 
ute. You  cannot  call  the  order  a  prescrip- 
tion." And  in  State  v.  Davis,  68  W.  Va.  142, 
Ann.  Cas.  1912A  996,  69  S.  E.  639,  32  L.II.A. 
(N.S.)  501,  a  prescription  reading  ."Dr.  Da- 
vis: Send  me  OJ  spts.  whisky  and  oblige. 
12—12—09.  E.  H.  Stump,"  was  held  to  be 
insufficient  to  protect  the  druggist  making  a 
sale  on  it. 

Necessity  for  Writing. 

Prohibitory  liquor  statutes  which  limit  the 
sale  of  intoxicating  liquors  to  sales  made  on 
a  physician's  prescription  usually  provide 
that  the  prescription  must  be  in  writing. 
"There  is  a  reason,  and  a  solid  one,  for  re- 
quiring a  'written  prescription,'  for  it  is  evi- 
dence of  a  tangible  and  lasting  form,  and  it 
puts  a  professional  man  upon  record  as  hav- 
ing deliberately  advised  a  patient  to  buy,  and 
a  druggist  to  sell,  liquor  on  Sunday."  Til- 
ford  V.  State,  109  Ind.  359,  10  N.  E.  107. 

In  Irish  v.  State  (Tex.)  25-  S.  W.  634,  it 
was  held  that  a  S9.1e  of  whisky  by  a  druggist 
on  the  mere  statement  of  the  buyer  that  he 
was  purchasing  the  whisky  on  instructions 
from  his  physician  was  a  violation  of  the 
statute,  the  court  holding  that  a  verbal  pre- 
scription was  not  a  sufficient  compliance  with 
the  statute. 
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But  under  a  statute  prohibiting  the  sale  or 
gift  of  intoxicating  liquor  to  a  minor  '"except 
upon  the  requisition  of  a  physician  for  me- 
dicinal purposes,"  it  has  been  held  that  a 
sale  to  a  minor  on  his  representation  that  a 
physician  had  directed  its  use  was  a  violation 
of  the  statute,  the  court  holding  that  the 
liquor  could  only  be  sold  on  the  application 
or  request  of  the  physician  directly  to  the 
seller,  either  orally  or  in  writing.  Bain  v. 
State,  61  Ala.  76. 

StaiemetU  of  Neoeeaity  as  Medicine, 

Where  the  statute  requires  the  prescrip- 
tion, on  which  whisky  is  sold,  to  state  that 
the  liquor  is  prescribed  "as  a  necessary  rem- 
edy'' it  must  80  state  in  terms  or  in  substance 
in  order  to  protect  the  druggist  filling  it. 
State  V.  Nixdorf,  46  Mo.  App.  494;  State  v. 
Bowers,  65  Mo.  App.  639,  2  Mo.  App.  Hep. 
1181.  In  the  case  first  cit^,  a  prescription 
reading  "Rx.  Spt.  Frumenti  oz.  to  be  used  as 
a  medicine.  P.  T.  Nixdorf,  M.  D.,"  was  relied 
on  by  a  druggist  in  a  prosecution  for  the 
illegal  sale  ol  whisky.  Holding  the  prescrip- 
tion to  be  insufficient,  the  court  said:  "Be- 
fore selling  intoxicating  liquors  in  less  quan- 
tities than  four  gallons,  the  druggist  or  phar- 
macist must  be  advised  by  the  certificate,  or 
prescription  of  a  regular  registered  physician 
that  such  intoxicant  is  a  needed  remedy  for 
some  ailment  of  the  party  seeking  the  pur- 
chase. The  statute  in  effect  uses  the  words 
that  the  liquor  can  only  be  sold  in  such  cases 
where  the  physician  in  the  writing  shall  state 
that  the  same  is  prescribed  as  a  necessary 
remedy.  It  would  be  sufficient  if  the  pre- 
scription contained  this  requirement  in  sub- 
stance, but  here  the  statement  that  the  liquor 
is  *to  be  used  as  a  medicine*  does  not  sub- 
stantially comply  with  the  demands  of  the 
statute.  This  law  was  intended  to  prevent 
the  conversion  of  drugstores  into  non license- 
paying  dram-shops.  It  intended  the  druggist 
to  sell  liquors  as  Remedies  for  disease  only; 
and,  to  hedge  about  and  avoid  as  much  as 
may  be  an  abuse  of  the  traffic,  a  condition  to 
every  sale  was  attached,  that  no  druggist 
could  sell  except  on  a  statement,  upon  the 
professional  honor,  of  a  regularly  licensed 
and  practicing  physidan  that  the  liquor  was 
a  necessary  remedy." 

In  State  v.  Manning,  107  Mo.  App.  51,  81 
S.  W.  223,  it  was  held  that  the  use  of  the 
initials  "P.  N.  R."  for  "prescribed  as  a  neces- 
sary remedy"  was  not  a  sufficient  compliance 
with  the  statute,  the  court  saying:  **Tlie 
statute  in  explicit  terms  provides  for  the 
wording  of  the  prescriptioh,  which  may  be 
interposed  in  justification,  and  the  abbre- 
viated form  herein  relied  on,  neither  in  lan- 
guage nor  in  substance  by  use  of  the  initial 
letters  P.  N.  R.  which  have  neither  customary 


signification  nor  usual  interpretation  Bor 
any  accepted  meaning  of  which  judicial  notice 
can  be  taken,  can  be  regarded  aa  a  sufficient 
compliance  with  the  law." 

Where  the  statute  provided  that  the  pre- 
scription must  state  that  the  liquor  waa 
"absolutely  necessary  as  a  medicine"  the 
omission  of  the  word  "absolutely"  has  been 
held  to  render  the  prescription  invalid,  and 
a  druggist  who  filled  it  waa  held  to  be  liable 
for  a  violation  of  the  liquor  law.  State  v. 
Tetrick,  34  W.  Va,  137,  11  S.  E.  1002.  In 
this  caae  the  court  sei  out  the  part  of  the 
statute  in  question  and  construed  it  as  fol- 
lows: "The  statute  (section  6,  c.  32)  pro- 
vides that  no  sale  of  spirituous  liquors  or 
wine  shall  be  made  by  any  druggist,  'except 
upon  the  written  prescription  of  a  practicing 
physician,  .  .  .  specifying  the  name  of  the 
person,  and  the  kind  and  quantity  of  liquors 
to  be  furnished  him,  and  stating  that  such 
liquors,  so  prescribed,  are  absolutely  neces- 
sary as  a  medicine  for  such  person,  aad  are 
not  to  be  used  as  a  beverage.'  These  pre- 
scriptions, it  will  be  observed,  do  not  definite- 
ly specify  either  the  quantity  of  liquor,  or  the 
person  for  whom- it  is  necessary  as  a  medicine. 
But,  waiving  this  defect,  it  entirely  omits  the 
word  'absolutely,'  and  instead  of  stating,  sl& 
the  statute  requires,  that  the  liquor  is  abso- 
lutely necessary,  it  simply  says  that  it  is 
necessary  as  a  medicine.  In  State  v.  Ck)x,  23 
W.  Va.  797,  this  court  decided,  under  a  stat- 
ute similar  to  ^the  one  under  consideration, 
that  the  druggist  was  prohibited  from  selling 
spirituous  liquors  except  upon  a  written  pre- 
scription, and  that  such  prescription  'must 
have  all  the  requisites  prescribed  in  the  stat- 
ute.' Wliile,  in  a  general  sense,  it  may  be 
said  that  the  w'ord  'necessary,'  like  the  word 
'perfect,'  implies  the  superlative  degree,  and 
that,  therefore,  when  a  thing  is  declared  to  be 
necessary,  it  is  essential,  and  ea  vi  termini 
implies  all  that  would  be  expressed  by  the 
words  'absolutely  necessary,*  still,  the  word 
'absolutely'  is  not  unfrequently  used  to  em- 
phasize the  degree  of  necessity  when  it  is  in- 
tended to  express  an  extreme  case.  This  lat- 
ter use  is  sanctioned  by  cust(»n  and  it  cannot 
be  said  to  be  either  improper  or  meaningless. 
The  spirit  of  our  liquor  legislation  justifies 
the  conclusion  that  it  is  only  in  extreme  cases 
that  the  use  of  spirituous  liquors  was  in- 
tended to  be  legally  permitted.  Besides,  it  is 
a  canon  of  construction  that  effect  must  be 
given  to  every  word  use^  in  the  statute  if  that 
be  possible.  Consequently,  the  legislature 
having  used  the  word  'absolutely,*  and  that 
word  having  the  effect  of  intensifying  the 
degree  of  necessity  for  the  use  of  the  liquor, 
as  well  as  qualifying  the  degree  of  its  use, 
we  do  not  feel  authorized  in  holding  that  a 
prescription  omitting  that  word  is  a  sufficient 
compliance  with  the  statute.    To  do  so  would 
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be  to  hold  that  the  legislature  had  used  a 
word  that  waa  not  only  without  any  signiil- 
canoe,  but  that  it  had  been  employed  witnout 
any  purpose." 

In  State  v.  Berkeley,  41  W.  Va.  455,  23 
S.  E.  608,  the  court  construing  the  same  stat- 
ute held  that  a  statement  that  the  physician 
believed  the  liquor  to  be  absolutely  necessary 
was  not  a  sufficient  compliance  with  the 
statute. 

But  in  State  v.  Hammack,  93  Mo.  App.  521, 
it  was  held  that  a  statement  in  a  prescription 
that,  it  was  ior  medical  purposes  and  was  a 
necessary  remedy,  was  a  suttici^t  compliance 
with  a  statute  providing  that  prescriptions 
for  intoxicating  liquors  should  "state  the 
name  of  the  person  lor  whom  the  same  is  pre- 
scribed and  that  such  intoxicating  liquor  is 
prescribed  as  a  necessary  remedy."  In  this 
case  it  was  said:  '*The  prescriptions  offered 
in  evidence  state  that  the  liquor  is  for  medi- 
cal purposes  and  a  necessary  remedy.  This  is 
not  the  exact  language  of  the  statute  but  the 
expression  is  equivalent  to  the  language  of 
the  statute  and,  we  think,  substantially  com- 
plies with  the  requirements  of  the  statute 
as  to  what  the  prescription  should  contain." 

In  State  v.  Chinn,  153  Mo.  App.  611,  133 
S.  W.  1196,  it  was  held  that  the  words 
'^necessary  remedy"  without  the  words  ''pre- 
scribed as"  was  a  sufficient  compliance  with 
the  statute. 

In  People  v.  Safford,  6  Denio  (N.  Y.)  112, 
it  was  held  that  where  a  statute  provided  that 
the  druggist  could  sell  only  on  a  physician's 
prescription  given  for  medical  purposes,  it 
was  proper  to  reject  evidence  tending  to  show 
that  wine  had  been  sold  on  a  physician's  pre- 
scription but  not  that  it  had  been  prescribed 
for  medical  purposes. 

Statement  of  Name  of  Patient. 

Prohibitory  statutes  generally  provide  that 
a  prescription  for  the  sale  of  intoxicating 
liquors  must  state  the  name  of  the  person 
to  whom  the  liquor  is  to  be  sold^  and  if  a  sale 
is  made  on  a  prescription  omitting  the  name 
the  druggist  nuiy  be  convicted  for  a  violation 
of  the  statute.  Caldwell  v.  State,  18  Ind. 
App.  48,  46  K.  E.  697;  Huts(Mi  v.  Com.  106 
S.  W.  956,  32  Ky.  L.  Rep.  392 ;  State  v.  Far- 
rar,  146  Mo.  App.  282,  129  S.  W.  1029 ;  State 
v.  Davis,  68  W.  Va.  142,  Ann.  Cas.  1912A 
996,  69  S.  E.  639,  32  L.R.A.(N.S.)  501; 
State  V.  Davis,  68  W.  Va.  184,  69  S.  E.  644. 

In  State  v.  Bluefield  Drug  Co.  43  W.  Va. 
144,  27  S.  E.  350,  it  was  insisted  that  a  pre- 
scription stating  that  the  whisky  was  for  "Mr. 
Gibson"  did  not  sufficiently  describe  the  per- 
son for  whom  the  liquor  was  intended  and 
therefore  was  no  protection  to  the  druggist 
iT^iJcTwg  the  sale.  Answering  this  contention 
the  court  said:  "It  is  one  of  the  agreed  facts 
that  the  Mr.  Gibson  who  is  referred  to  in  said 


prescription  is  the  same  Gibson  who  got  said 
spirits  at  the  time  and  place  of  said  sale; 
and  then  the  prescription  is  indorsed:  'This 
was  gotten  by  me  on  this  date.  [Signed J 
Taylor  Gibson.'  Here  is  an  admission  on  the 
back  of  the  prescription  that  Taylor  Gibson 
got  the  spirits,  and  it  is  agreed  that  the  Mr. 
Gibson  referred  to  in  said  prescription  was 
the  same  Gibson  who  got  said  spirits.  This 
fixes  the  identity  of  the  party  to  whom  the 
prescription  was  given,  and  who  made  the 
purchase.  What  is*  the  object  of  the  statute 
in  requiring  the  name  of  the  person  to  whom 
the  prescription  is  given  to  be  specified'/ 
Manifestly  in  order  that  the  sale  be  made  by 
the  druggist  to  the  party  to  whom  the  pre- 
scription was  given,  and  in  order  that  no 
other  person  should  obtain  spirituous  liquors 
upon  that  prescription.  Here  it  is  agreed 
that  the  Gibson  named  in  the  prescription  got 
the  spirits.  Suppose  the  full  name  Taylor 
Gibson  had  been  given  in  the  prescription; 
there  may  have  been  a  number  of  Taylor 
Gibsons  in  that  neighborhood,  and  the  pre- 
scription would  have  been  very  little  more 
definite  than  it  was  with  the  name  of  Mr. 
Gibson ;  but  when  the  agreement  of  facts  comes 
in,  and  it  is  shown  that  Taylor  Gibson,  who 
got  the  spirits,  is  the  Mr.  Gibson  mentioned 
in  the  prescription,  the  object  and  intent  of 
the  law  is  complied  with;  and,  as  I  think, 
the  prescription  was  sufficient  so  far  as  the 
name  of  the  party  for  whom  the  spirits  were 
prescribed  is  concerned." 

However,  where  the  sale  is  made  in  good 
faith  it  has  been  held  that  a  druggist  filling 
a  prescription  is  not.  liable  for  a  violation  of 
the  law,  because  the  person  named  in  the  pre- 
scription is  not  the  one  for  whom  the  liquor 
was  intended.  Com.  v.  Day,  95  Ky.  120,  23 
S.  W.  952,  15  Ky.  L.  Rep.  446. 

In  Com.  V.  Byers,  109  S.  W.  895,  33  Ky.  L. 
Rep.  252,  it  was  insisted  that  the  prescription 
on  which  a  druggist  sold  intoxicating  liquor 
was  no  protection  to  him  inasmuch  as  it 
stated  it  was  for  the  person  buying  the 
whisky,  when  in  fact  it  was  for  his  wife. 
Answering  the  contention  the  court  said: 
"So  much  of  section  2658  of  the  Kentucky 
statutes  of  1903  as  applies  to  druggists  and 
regulates  the  manner  in  which  intoxicating 
liquors  may  be  sold  by  them  is  as  follows: 
'Licensed  druggists  may  sell  for  medical 
purposes,  on  a  prescription  written  and  signed 
by  a  regular  practicing  physician,  legally 
authorized  to  practice  medicine,  which  pre- 
scription shall  state  the  date  thereof,  the 
quantity  prescribed,  and  the  name  of  the  per- 
son to  whom  it  is  prescribed.*  When  a  pre- 
scription is  presented  to  a  druggist  who  is 
authorized  to  sell  on  the  prescription  of  a 
regular  practicing  physician  that  possesses 
the  statutory  requisites,  the  druggist,  so  lon.cr 
as  he  acts  in  good  faith,  is  entitled  to  the 
protection  of  the  law  so  far  as  the  sale  is 
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concerned.  The  prescription  itself  is  all  that 
he  may  look  to  or  is  required  to  look  to.  He 
cannot  know  whether  the  person  for  whom  it 
is  prescribed  is  sick  or  not,  and,  if  it  should 
be  developed  in  any  case  that  t)ie  person 
holding  the  prescription  or  for  whom  it  is 
given  is  not  in  fact  sick,  then  it  becomes  a 
question  between  the  commonwealth  and  the 
doctor  issuing  the  prescription,  and  not  be- 
tween the  commonwealth  and  the  druggist 
who,  in  good  faith,  fills  it.  Besides,  in  a  case 
like  this,  where  the  prescription  is  for  the 
wife  and  is  issued  in  the  name  of  her  husband, 
in  the  absence  of  any  charge  of  fraud  or 
wrongdoing,  we  are  of  opinion  that  the  law 
is  not  violated.  The  purpose  of  the  statute 
in  requiring  the  prescription  to  state  the  name 
of  the  person  to  whom  it  is  prescribed  was 
to  prevent  druggists,  doctors,  or  others  from 
evading  the  law,  and  issuing,  filling,  or  using 
prescriptions  issued  in  blank;  but  it  was 
certainly  not  intended  that  the  person  for 
whom  the  prescription  was  filled  should 
necessarily  be  the  patient.  This  would,  in- 
deed, be  a  harsh  rule;  for,  if  one  were  sick 
enough  to  require  the  services  of  a  doctor, 
he  or  she  might  and  frequently  would  be  un- 
able to  go  personally  and  have  the  prescrip- 
tion filled." 

Statement  of  Quantity, 

It  is  generally  provided  in  statutes  limiting 
the. sale  of  intoxicating  liquors  to  druggists 
on  a  physician's  prescription,  that  the  pre- 
scription, among  other  things,  must  state  the 
quantity  of  liquor  to  be  sold,  and  a  failure 
to  so  state  will  render  the  druggist  filling  it 
liable  to  prosecution.  Thus  it  has  been  held 
that  a  prescription  calling  for  a  "sufiicient 
quantity"  is  not  a  compliance  with  the  stat- 
ute and  is  no  protection  to  the  druggist  sell- 
ing the  whisky.  Kyle  v.  State,  18  Ind.  App. 
136,  47  N.  E.  647,  wherein  it  was  said:  "The 
quantity « of  liquor  to  be  furnished  is  not 
stated,  but  is  left  to  the  diHcretion  of  the 
seller-  or  purchaser.  It  simply  prescribed  as 
much  whisky  as  the  patient  wants  to  buy. 
Dr.  Welker,  who  wrote  the  prescription,  tes- 
tified that  the  letters  'q.  s.'  in  the  prescrip- 
tion meant  'sufficient  quantity,'  or  'quantity 
as  desired.'  Such  a  prescription  is  not  a 
compliance  with  the  statute,  and  gives  no 
protection  to  appellant." 

But  in  State  v.  Bluefield  Drug  Co.  43  W. 
Va.  144,  27  S.  E.  360,  it  was  held  that  a 
prescription  stating  the  quantity  to  be  sold 
as  ''Spts.  Fermenti  ojj"  was  a  sufficient  state- 
ment of  the  quantity  as  required  by  the 
statute. 

Date. 

Another  requirement  generally  found  in 
prohibition  statutes  which  allow  the  sale  of 


intoxicating  liquor  on  a  physician's  prescrip- 
tion is  that  the  prescription,  in  order  to  pro- 
tect the  druggist  filling  it,  must  be  dated 
by' the  physician.  In  Hutson  v.  Com.  105  S. 
W.  955,  32  Ky.  L.  Rep.  392,  a  prosecution 
under  a  statute,  which  specifically  provided 
that  the  prescription  should  state  the  date, 
the  quality  and  quantity  of  the  liquor,  and 
the  name  of  the  person  to  whom  it  was  pre- 
scribed, it  was  held  that  a  druggist  filling  an 
undated  prescription  was  properly  convicted, 
and  the  fact  that  the  prescription  was  given 
and  filled  in  good  faith  for  a  bona  fide  patient 
would  not  relieve  him  of  liability. 

Nor  will  the  requirement  of  a  statute  that 
the  prescription  should  be  dated  be  satisfied 
by  the  addition  of  date  by  the  druggist.  Com. 
T.  Hutson,  141  Ky.  699,  183  S.  W.  563,  where- 
in it  was  said:  'The  statute  does  not  au- 
thorize the  druggist  to  date  the  prescription; 
that  is  the  duty  of  the  physician  who  gives 
the  prescription ;  and  under  the  statute  it  is 
an  essential  part  of  the  prescription  in  cases 
of  this  character.  The  prescription  used  in 
this  case  aiforded  no  protection  to  Hutson, 
and  the  court  erroneously  instructed  the  jury 
to  find  him  not  guilty." 

The  mere  fact  that  the  date  is  abbreviated 
does  not  make  the  prescription  invalid  pro- 
vided the  abbreviation  is  one  customarily  used 
and  generally  understood.  State  v.  Clevenger. 
25  Mo.  App.  653,  wherein  it  was  said:  "The 
characters  12,  16,  84,  by  common  acceptance, 
and  commercial  use,  mean  December  16, 1884, 
and  furnish  a  sufficient  date." 

And  in  State  v.  Chinn,  153  Ma  App.  611, 
133  S.  W.  1196,  it  was  held  that  a  date  writ- 
ten as  **Dat(»  June  21 — ^9"  was  sufficient 
eomi^ianoe  with  the  statute. 

But  in  State  v.  O'Kelley,  173  Mo.  A^,  169. 
157  S.  W.  1055,  it  was  held  that  a  prescrip- 
tion dated  as  follows,  "Date  4 — 15"  was  not 
a  sufficient  compliance  with  the  statute. 

Signatwe. 

Statutes  providing  for  the  sale  of  intoxicat- 
ing liquors  on  a  physician's  prescription  gen- 
erally require  that  the  preseription  shall  be 
signed  by  the  physician.  A  substantial  com- 
pliance with  the  statute  is  all  that  is  neces- 
sary. State  v.  Clevenger,  25  Mo.  App.  653, 
wherein  it  was  held  that  a  signature  consist- 
ing of  the  physician's  initials  was  sufficient 
if  shown  to  be  in  his  handwriting,  the  court 
saying:  "The  initials  of  the  defendant's 
name,  X.  T.  C,  appended  to  the  prescription, 
are  a  sufficient  signature  within  the  purview 
of  the  law,  when  shown  to  be  in  the  defend- 
ant's handwriting.  The  statute  requires  date 
and  signature  for  the  identification  of  the 
memorandum,  and  does  not  contemplate  that 
the  paper  should  be  executed  with  the  fomal- 
ity  of  a  deed  of  conveyance." 


But  in  State  v.  O'Kelley,  173  Mo.  App.  169; 
167  S.  W.  1055,  it  was  held  that  a  prescrip- 
tion signed  "E.  S.,  M.  D.,  Date  4—16"  was 
insufficient  as  being  neither  signed  nor  dated 
in  accordance  with  the  law.  However,  in  that 
case  there  was  no  question  as  to  the  proof 
of  the  handwriting  of  the  physician. 

And  in  State  v.  Chinn,  153  Mo.  App.  611, 
133  S.  W.  1196,  it  was  held  that  if  a  pre- 
scription is  signed  before  the  sale  it  is  not 
necessary  that  the  purchaser  should  see  the 
signing  or  know  that  it  was  signed. 

Filing  Pbescriftiozt. 

Where  the  statute  excepting  a  druggist  or 
pharmacist  from  the  operation  of  its  pro- 
hibition provided  the  sale  is  made  on  a  phy- 
8iciaii*s  prescription,  requires  the  seller  to 
file  all  prescriptions  for  preservation,  a  fail- 
ure so  to  file  will  render  the  seller  liable  to 
the  statutory  penalty.  State  v.  Davis,  76  Mo. 
App.  686,  wherein  the  court  said :  **The  stat- 
ute requires  all  prescriptions  to  be  in  writing 
and  preserved  by  the  druggist,  proprietor  or 
pharmacist  receiving  the  same.  R.  S.  sees. 
'4621,  4622.  The  statute  has  thus  provided 
not  only  what  the  prescription  shall  contain, 
but  how  it  shall  be  preserved;  and  therefore 
if  anyone  of  the  classes  of  persons  mentioned 
in  said  section  4621  seeks  to  protect  himself 
by  a  prescription  against  a  prosecution  for 
selling  intoxicating  liquors,  to  be  of  any  avail, 
he  must  produce  that  required  by  statute. 
Defendant  did  not  oflfer  to  produce  the  written 
prescription  preserved  and  filed  as  required 
by  statute.     It  alone  satisfies  the  law." 

It  has  been  held  that  where  a  prohibitory 
statute  requires  all  prescriptions  on  which 
intoxicating  liquors  are  sold  to  be  canceled 
and  filed,  and  on  the  first  of  each  month  to  be 
filed  with  the  clerk  of  the  district  court  to- 
gether with  an  affidavit  that  no  other  sales 
have  been  made,  a  druggist  failing  to  file  tlie 
prescriptions  and  affidavit  with  the  clerk 
may  be  convicted  although  it  appears  that 
all  the  sales  were  made  in  strict  accordance 
with  the  law.  Holland  v.  State,  51  Tex.  Grim. 
647,  103  S.  W.  631. 

But  it  has  been  held  that  where  by  one  sec- 
tion of  a  statute  a  druggist  is  prohibited  from 
selling  intoxicating  liquors  except  on  i  pre- 
scription from  a  physician,  and  by  another 
section  of  the  act  he  is  required  to  cancel  the 
prescription  at  the  time  of  the  sale  and  file 
the  same,  a  druggist  prosecuted  under  the 
section  requiring  a  prescription  may  not  be 
convicted  under  the  section  requiring  cancella- 
tion and  filing.  Snead  v.  State,  40  Tex.  Grim. 
262,  49  S.  W.  695. 

Kefilling  Prbscbiption. 

It  is  generally  held  that  where  prohibition 
statutes  allow  the  sale  of  intoxicating  liquors 
Ann.  Cas.  1918E. — 59. 
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on  a  physician's  prescription,  no  more  than 
one  sale  can  be  made  on  a  single  prescription. 
Kyle  V.  State,  18  Ind.  App.  136,  47  N.  E.  647 ; 
Carrington  v.  Com.  78  Ky.  83;  Com.  v.  Day, 
95  Ky.  120,  23  S.  W.  962,  15  Ky.  L.  Rep.  466; 
Rex  V.  Day,  39  N.  Bruns.  135.  In  Com.  v. 
Day,  supra,  it  was  said:  "Each  sale  or  pro- 
curement must  be  accompanied  by  a  distinct 
prescription,  and  a  person  cannot  obtain  such 
liquors  from  the  druggist  or  physician  on  a 
prescription  indefinite  as  to  quantity,  or  so 
general  as  to  cover  future  deliveries."  And  in 
Kyle  V.  State,  18  Ind.  App.  136,  47  N.  E. 
647,  it  was  said:  "The  prescription  is  the 
druggist's  authority  for  making  the  particu- 
lar sale  or  gift,  and  when  such  a  prescription 
has  been  used  it  has  performed  its  purpose, 
and  a  second  sale  or  gift  upon  the  same  pre- 
scription is,  in  effect,  a  sale  or  gift  without  a 
prescription." 

This  is  true  though  the  prescription  calls 
for  refilling.  Edwards  v.  State,  121  Ind.  450, 
23  N.  E.  277;  Rex  v.  Kay,  39  N.  Bruns.  135. 
In  the  case  last  cited  it  was  held  that  a 
druggist  was  not  justified  in  refilling  a  pre- 
scription for  intoxicating  liquors  though  the 
prescription  contained  the  statement  "Repeat 
once  only,"  the  court  saying;  "The  certifi- 
cate is  clearly  bad  as  to  the  repeat.  If  one 
repeat  is  good,  I  see  no  reason  why  a  dozen 
should  not  be;  and  if  one  is  good  without  any 
limit  as  to  time,  it  is  clear  that  it  may  be 
used  at  any  time  as  a  cover  for  an  illegal 
sale." 

In  Carrington  v.  Com.  78  Ky.  83,  it  was 
held  that  a  prescription  calling  for  one  pint 
every  week  for  six  months  did  not  justify  the 
sale  of  more  than  one  pint  altogether. 

It  has  been  held  that  a  druggist  who  sells 
whisky  on  a  physician's  prescription,  under 
a  statute  providing  that  only  one  sale  shall 
be  made  on  any  prescription,  may  not  divide 
the  quantity  prescribed  and  sell  the  smaller 
amounts  until  the  total  is  reached.  Danville 
v.  Forman,  102  Ky.  406,  43  S.  W.  682,  J  9 
Ky.  L.  Rep.  1553.  However,  the  contrary 
view  was  taken  in  State  v.  May,  33  S.  C.  39, 
11  S.  E.  440,  wherein  it  was  held  that  a 
prescription  calling  for  three  pints  might  be 
filled  by  selling  one  pint  at  a  time  until  the 
total  quantity  was  sold,  without  violating  a 
statute  prohibiting  more  than  one  sale  on  the 
same  prescription.  In  this  case  it  was  said: 
"The  language  of  the  act  is  as  follows :  -  *No 
druggist  or  apothecary  shall  sell  more  than 
one  time  upon  the  same  prescription,  whether 
the  same  shall  direct  more  than  one  sale* or 
not.  .  .  .  And  if  a  sale  be  made  a  second 
time  upon  the  same  prescription,  the  drug- 
gist or  apothecary  so  selling  shall  be  deemed 
to  have  sold  without  any  prescription.'  Now, 
what  is  the  true  intent  of  this  act?  The 
legislature  must  have  intended  either  that  the 
patient  could  not  buy  on  a  prescription  more 
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than  once,  whether  the  prescription  was  filled 
as  a  whole  at  that  time  or  not,  or  that  the 
druggist  could  not  sell  more  than  one  entire 
prescription  on  the  same  paper.  That  is, 
after  it  had  been  filled  and  furnished  as  a 
whole,  he  could  not  sell  a  second  time  there- 
on— whisky  being  regarded  as  a  medicine, 
useful  in  many  complaints,  and  yet  very  dan- 
gerous and  corrupting  when  used  excessively 
merely  as  a  beverage.  The  legislature,  while 
not  countenancing  the  latter  use  of  it,  yet, 
with  the  view  to  meet  the  wants  and  neces- 
sities of  invalids  and  sick  persons,  passed 
the  act  above,  so  as  to  enable  such  persons  to 
obtain  it  legally  as  a  medicine  only,  and  the 
act  should  be  construed  under  the  light  of 
that  purpose.  It  is  very  clear  that  it  was 
not  the  intent  of  the  legislature  that  a  pre- 
scription should  be  the  means  of  allowing  a 
party  to  procure  whisky  to  be  used  as  a 
beverage,  and  hence  it  would  be  a  violation 
of  the  law  for  one  to  file  in  the  office  of  a 
druggist  a  prescription  from  a  physician  as  a 
standing  license  to  get  whisky  in  a  certain 
quantity  at  any  time  he  chose,  and,  no  doubt, 
to  prevent  this,  the  act  declared  that  there 
should  be  but  one  purchase  on  a  prescription ; 
or,  at  least,  this  inhibition,  as  thus  explained, 
would  prevent  the  patient  from  getting  any 
more  whisky  than  the  prescription  called  for. 
But  we  cannot  suppose  that  it  was  the  pur- 
pose of  the  act  to  require  the  patient  to  get 
the  quantity  prescribed — all  of  it — ^at  one 
time.  With  many  persons,  this  might  not  be 
within  their  power,  and  yet  their  condition 
might  demand  it  all,  not  immediately,  but 
during  their  sickness;  and  in  such  case  why 
should  not  the  patient  be  allowed  to  take  a 
portion  then  pressingly  needed,  and  after- 
wards to  get  the  remainder  as  his  continued 
sickness  required?  When  a  reputable  physi- 
cian prescribes  a  certain  quantity  of  whisky 
for  his  patient,  the  presumption  certainly  is, 
not  only  that  whisky  is  necessary,  but  that 
the  quantity  prescribed  is  also  necessary ;  and 
when  no  more  than  the  quantity  prescribed 
is  furnished  by  the  druggist,  though  this 
quantity  may  not  all  be  furnished  at  the  same 
time,  we  cannot  think  that  in  every  such  case 
the  act  has  been  violated.  True,  if  it  should 
appear  in  any  case  that  the  prescription  had 
been  lodged  not  to  be  used  to  procure  the 
whisky  as  a  medicine,  but  to  get  it  at  differ- 
ent times  as  a  beverage,  until  the  quantity 
was  exhausted,  and  this  was  known  to  the 
druggist,  this  would  be  an  evasion  and  subter- 
fuge, amounting  to  a  guilty  violation  of  said 
act.  From  these  considerations,  we  think  his 
honor  construed  the  act  rather  too  strongly 
when  he  ruled  as  he  did.  We  think  that  each 
case  where  the  whisky  is  furnished  at  differ- 
ent times  should  depend  upon  its  own  facts, 
and  that  it  should  be  left  to  the  jury  to  de- 
termine when  whisky  is  furnished  under  one 


-and  the  same  prescription  at  different  times, 
but  yet  no  more  is  furnished  in  all  than  the 
quantity  called  for,  whether  or  not  it  was 
a  bona  fide  transaction  or  an  evasion  of  the 
law,  in  whole  or  in  part.'' 

In  Edgar  v.  State,  46  Tex.  Civ.  App.  171, 
102  S.  W.  439,  it  was  held  that  a  provision 
in  the  bond  required  of  prescription  liquor 
dealers  that  only  one  sale  shall  be  made  dur- 
ing a  year  on  a  prescription  bearing  a  given 
number  and  given  by  the  same  physician  was 
applicable  whether  the  prescription  was.  given 
to  the  same  person  or  to  different  persons. 
On  this  point  the  court  said :  ''The  condition 
of  the  bond  is  that  the  principal  'shall  not 
sell  on  any  prescription  bearing  the  same 
number  of  another  prescription  given  by  the 
same  physician  and  dated  during  the  same 
year;'  and  no  distinction  is  made  between 
such  prescription  when  given  to  the  same 
and  when  given  to  different  persons.  This, 
as  well  as  all  other  provisions  of  the  bond, 
requires  extraordinary  vigilance  and  caution 
on  the  part  of  persons  engaged  in  this  busi- 
ness to  avoid  illegal  sales  or  sales  made  in 
evasion  of  the  law.  It  was  clearly  intended 
by  the  legislature  to  require  such  vigilance 
and  caution  to  the  end  that  sales  of  liquor 
upon  prescription  to  persons  in  need  thereof 
should  not  be  used  as  a  cover  for  the  indis- 
criminate sales  thereof  in  violation  of  the 
Local  Option  Law.' 


f» 


Druggist  also  Physician. 

The  mere  fact  that  a  druggist  who  sdls 
intoxicating  liquor  without  a  prescription 
from  a  physician  is  himself  a  physician  and 
knows  the  sale  is  made  for  medicinal  pur- 
•poses,  will  not  excuse  him  where  the  statute^ 
prohibits  the  sale  except  on  a  physician's- 
prescription.  Barton  v.  State,  99  Ind.  89; 
State  V.  Carnahan,  63  Mo.  App.  244;  State 
V.  Hale,  72  Mo.  App.  78;  State  v.  Bailey,  73 
Mo.  App.  676.  In  Tilford  v.  State,  109  Ind. 
359,  10  N.  E.  107,  it  was  said :  "In  this  case 
there  was  no  written  prescription  from  any 
physician,  and  we  cannot  hold  the  appellant 
excused  upon  the  ground  that  he  was  himself 
a  physician.  The  statute  makes  no  excep- 
tions, and  the  court  cannot  create  them  except 
in  very  cleax  cases  and  where  there  is  an 
imperious  necessity,  and  then  only  in  order 
to  prevent  manifest  injustice.  .  .  .  It  is 
an  effective  means  of  preventing  abuses  and 
is  quite  as  important  in  a  case  where  the 
druggist  is  himself  a  physician  as  in  any 
other.  But  w^e  need  not  pursue  the  discussion 
further,  for  the  statute  says  there  must  be  a 
'written  prescription,'  and  it  is  the  duty  of 
everybody,  physicians  as  well  as  anyone  else, 
to  obey  the  law." 

However,  it  has  been  held  that  a  druggist 
who  is  also  a  physician  may  make  a  sale  of 
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intoxicating  liquors  for  medicinal  purposes 
without  going  through  the  formality  of  mak- 
ing out  a  prescription.  Com.  v.  Matthews, 
3  Ky.  L.  Rep.   (abstract)   473. 

It  is  generally  held  that  a  druggist  who  is 
also  a  physician,  though  liable  as  any  other 
druggist  who  sells  intoxicating  liquors  with- 
out a  prescription,  may  write  the  prescription 
as  a  physician  and  fill  it  as  a  druggist,  pro- 
vided he  acts  in  good  faith.  State  v.  Cleven- 
ger,  25  Mo.  App.  653;  State  v.  Marchand,  25 
Mo.  App.  657;  State  v.  Camahan,  63  Mo. 
App.  244;  State  v.  Bailey,  73  Mo.  App.  676; 
State  v.  Manning,  107  Mo.  App.  51,  81  S.  W. 
223;  State  ▼.  Robertson,  142  Mo.  App.  38, 
125  S.  W.  216;  Walker  v.  State  (Tex.)  64 
S.  W.  1052.  And  see  the  reported  case.  Com- 
pare State  V.  Anderson,  81  Mo.  78,  decided 
before  the  enactment  of  the  Misaotiri  statute 
specifically  giving  a  druggist  who  is  also  a 
physician  the  right  to  fill  his  own  prescrip- 
tion. 

In  Walker  v.  State  (Tex.)  64  S.  W.  1052, 
it  was  held  that  physician  who  was  also  a 
druggist  might  write  his  own  prescription, 
and  the  fact  that  purchaser  practiced  a  fraud 
on  him  did  not  make  him  liable  if  he  acted 
in  good  faith. 

However,  the  druggist  must  have  the  pre- 
scription at  the  time  the  sale  is  made  and  if 
he  makes  the  sale  first  and  writes  the  pre- 
scription afterwards  he  will  be  liable  for  sell- 
ing without  a  prescription.  State  v.  Hale, 
72  Mo.  App.  78 ;  State  v.  Willis,  128  Mo.  App. 
214,  106  S.  W.  584.  In  State  v.  Hensley,  94 
Mo.  App.  151,  67  S.  W.  964,  wherein  it  ap- 
peared that  the  prescription  was  not  written 
until  after  the  sale  was  written,  it  was  said: 
"We  do  not  understand  the  law  to  be  that 
a  physician  who  is  running  a  drugstore  as  a 
pharmacist  has  a  right,  sponte  atuif  to  pre- 
scribe for  any  person,  hale  or  sick,  who  hap- 
pens to  come  round  and  then  proceed  to  sell 
whisky  on  the  strength  of  his  professional 
officiousness.  If  a  prescription  for  an  intoxi- 
cant issued  by  a  physician,  to  be  filled  by 
himself  as  pharmacist,  is  to  be  anything  more 
than  a  pretext  for  illicit  sales,  it  certainly 
ought  to  be  the  honest  expression  of  his  judg- 
ment as  a  physician  concerning  the  remedy 
his  patient  needs.  There  is  a  palpable  differ- 
ence between  the  cas^  where  a  pharmacist  is 
a  diffarent  person  from  the  physician  and  has 
to  rely  on  the  latter's  direction  and  a  case 
where  the  pharmacist  and  the  physician  are 
the  same  person.  The  solicitude  exhibited 
by  the  appellant's  counsel  lest  the  courts 
shall  'confound  this  dual  personage  and  lay 
the  blame  for  the  unlawful  act  of  the  physi- 
cian C81  the  head  of  the  pharmacist,'  is  un- 
called for." 

A  druggist  who  is  also  the  physician  issu- 
inp  the  prescription  will  not  be  allowed  to 
justify  a  sale  by  a  prescription  written  solely 


for  the  purpose  of  evading  the  law.  State  v. 
Robertson,  142  Mo.  App.  38,  125  S.  W.  215, 
wherein  it  was  said:  ''It  has  also  been  held 
that  where  a  physician  who  is  also  a  regis- 
tered pharmacist  operating  a  drug  store  is 
indicted  for  selling  liquor,  his  own  prescrip- 
tion, prepared  as  required  by  law,  and  pro- 
duced in  evidence,  is  a  complete  bar,  although 
the  evidence  shows  that  the  liquor  prescribed 
was  not  a  necessary  remedy  and  the  prescrip- 
tion itself  was  a  false  pretense;  and  in  such 
case  the  defendant  must  be  prosecuted  as  a 
physician  for  illegally  writing  and  signing 
the  prescription  or  selling  it  under  sections 
3049  and  3050,  Rev.  St.  1899.  State  v.  Pol- 
lard, 72  Mo.  App.  230.  In  the  case  of  State 
V.  Hensley,  94  Mo.  App.  151,  67  S.  W.  964, 
the  same  question  was  under  consideration. 
The  defense  was  that  Hensley  wrote  the  pre- 
scription as  a  physician,  and  filled  it  as 
a  druggist  and  pharmacist,  and  that  the  pre- 
scription thus  made  out  by  him  constituted 
a  complete  defense  to  the  prosecution.  The 
court  very  pertinently  remarked:  *It  looks 
very  much  to  us  like  a  man  who  issues  a 
bogus  prescription  for  whisky  as  a  physician, 
and  then  fills  it  as  a  pharmacist,  is  guilty 
of  two  crimes  instead  of  one,  and  ought  to  be 
amenable  for  both  of  them.'  This  statement 
meets  with  our  entire  concurrence." 

Under  a  statute  prohibiting  the  sale  of 
intoxicating  liquors  which  contained  a  provi- 
sion that  it  should  not  be  construed  to  pre- 
vent regularly  licensed  and  practicing  physi- 
cians from  administering  liquor  ''whenever 
they  deem  it  necessary"  and  requiring  the 
physician  to  file  with  the  probate  judge  on 
oath  that  "he  will  not  prescribe  any  of  the 
intoxicating  beverages  except  in  case  of  abso- 
lute necessity"  it  has  been  held  that  the  giv- 
ii^g  by  a  physician  of  an  order  for  a  quart  of 
whisky,  on  a  drugstore  in  which  he  himself 
was  a  partner,  without  more,  was  not  the 
administering  of  a  medicine  within  the  mean- 
ing of  the  statute,  but  was  an  illegal  sale 
of  spirituous  liquors.  Brinson  v.  State,  89 
Ala.  105,  8  So.  627. 

In  State  v.  La  Shier,  161  S.  D.  807,  161 
N.  W.  807,  the  prosecution  was  under  a 
statute  providing  that  "a  physician  may  sup- 
ply to  his  patients  such  articles  as  may  seem 
to  him  proper,  provided  that  no  part  of  this 
section  shall  be  so  construed  as  to  give  the 
right  to  any  physician  to  furnish  any  intoxi- 
cating liquors  to  be  used  as  a  beverage,  on 
prescription  or  otherwise."  The  facts  and  the 
ruling  of  the  court  were  set  out  as  follows: 
"It  appears  from  the  evidence  that  four  dif- 
ferent sales  of  intoxicating  liquor  had  been 
made  at  defendant's  drug  store  between  the 
dates  named  in  the  information,  but  that  in 
each  case  the  purchaser  had  consulted  de- 
fendant as  a  physician,  and  defendant  had 
written  a  prescription  for   such  liquor  and 
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given  it  to  the  purchaser.  In  one  case  the 
defendant  himself  filled  the  prescription  by 
giving  the  purchaser  a  bottle  of  intoxicating 
liquor.  In  the  other  three  cases  the  prescrip- 
tion was  filled  by  the  pharmacist  in  charge  of 
defendant's  drug  store.  It  also  appears  that 
the  liquor  so  sold  had  been  taken  by  the 
purchaser  as  directed  by  defendant,  but  it 
was  not  shown,  nor  attempted  to  be  shown, 
that  any  of  said  liquor  so  sold  had  been 
drunk  on  the  premises  where  sold,  or  that  it 
had  been  used  as  a  beverage.  These  facts 
are  not  sufficient  to  support  the  verdict  in 
this  case.  A  licensed  physician,  as  such,  is 
not  required  to  take  out  a  license  to  authorize 
him  in  good  faith  to  supply  his  patients  with 
intoxicating  liquors  for  medicinal  purposes." 
Where  the  statute  is  silent  as  to  the 
necessity  for  requesting  a  prescription  for 
intoxicating  liquors  it  is  not  necessary  to 
its  validity  that  such  a  request  should  be 
made.  State  v.  Robertson,  142  Mo.  App.  38, 
125  S.  W.  215. 
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Taxation  —  Inheritance  Taxes  —  Na- 
ture of  Tax. 

Inheritance  or  succession  taxes  are  not 
taxes  laid  upon  persons  or  property,  or, 
strictly  speaking,  taxes  at  all,  but  rather 
death  duties,  levied  as  exactions  of  the  state 
in  the  course  of  the  settlement  of  estates,  as 
an  incident  to  the  devolution  of  title  by  force 
of  its  laws. 
Exemption     —     Corporations     Exempt 

from  Property  Tax. 

Within  Pub.  Acts  1915,  c.  332,  §  3,  exempt- 
ing from  inheritance  taxes  all  property  pass- 
ing to  or  in  trust  for  the  benefit  of  any  cor- 
poration or  institution  located  in  the  state 
which  receives  state  aid,  educational,  charita- 
ble, and  other  corporations  which  are  granted 
exemptions  from  general  taxation,  in  recogni- 
tion of  the  devotion  of  their  property  to  pub- 
lic purposes,  are  institutions  receiving  state 
aid,  and  are  entitled  to  exemption,  since  the 
word  "aid,"  in  its  ordinary  significance,  has 


a  bf  oad  and  comprehensive  meaning,  and  in- 
cludes help  and  assistance  of  whatever  kind 
and  by  whatever  means  or  method  provided, 
and  there  is  nothing  in  the  conditions  and 
circumstances  under  which   the  statute  w&s 
enacted,  the  subject-matter,  the  context,  re- 
lated   legislation,    or    antecedent    legislative 
history  to  restrict  its  meaning. 
[See  note  at  end  of  this  case.] 
Statutes     —     Construction     —     Words 
Given  Ordinary  Significance. 
The  presumption   is  that  the  words  of  a 
statute  are  used  in  their  ordinary  significa- 
tion. 

Taxation  —  Inheritance  Taxes  »  Ex- 
emption ^-  Construction  of  Statute. 
An  intention  to  impose  inheritance  taxes  on 
property  devised  or  bequeathed  to  public 
charitable  uses,  and  thereby  divert  some  por- 
tion of  the  estate  to  some  other  public  use 
than  that  within  the  mind  or  purpose  of  the 
testator,  will  not  be  deduced  from  language 
not  clearly  expressing  or  indicating  such  in- 
tention. 

Same. 

The  rule  that  a  portion  of  a  statute  ex- 
empting something  from  the  operation  of  the 
general  rule  prescribed  by  the  statute  should 
receive  a  strict  construction  is  subject  to  limi- 
tations, and  does  not  apply  to  the  construc- 
tion of  Pub.  Acts  1915,  c.  332,  §  3,  exempting 
property  passing  to  corporations  or  institu- 
tions receiving  state  aid  from  the  inherit- 
ance tax  imposed  by  that  act. 
Computation    —   Deduction     of    Other 

Taxes. 

In  computing  the  amount  of  an  inheritance 
tax,  there  should  be  deducted  from  the  total 
amount  of  the  appraisal  local  taxes  paid  to 
the  tax  collector,  inheritance  taxes  paid  in 
another  state  and  an  income  tax  paid  to  the 
United  States  internal  revenue  collector. 

[See  generally,  Ann.  Cas.  1914B  691.] 

Rate  of  Taxation. 

It  is  error  to  assess  an  inheritance  tax  on 
property  not  exempt  at  the  rate  of  eight  per 
cent  instead  of  five  per  cent  on  $40,000,  six 
per  cent  on  the  next  $200,000,  and  seven  per 
cent  on  the  balance. 

[See  generally,  Ann.  Caa.  1914B  627.] 

Case  reserved  from  Superior  Court,  New 
Haven  county:     Wabnkb,  Judge. 

Proceeding  to  determine  amount  of  inherit- 
ance tax  due  from  estate  of  Justus  S.  Hotch- 
kiss,  deceased.  William  H.  Corbin,  Tjgc  Com- 
missioner, and  Simeon  E.  Baldwin  et  al, 
executors.  Order  entered  by  Coiurt  of  Pro- 
bate for  District  of  New  Haven.  Appeal  to 
Superior  Court  and  case  reserved.  Judg- 
ment ADVISED   FOR  EXECUTORS. 

[1001  Justus  S.  Hotchkiss,  late  pf  New 
Ilavon,  died  possessed  of  an  estate  appraised 
in  the  inventory  thereof  at  approximately 
$2,000,000.  By  his  will  he  made  bequests 
and  devises  to  various  persons  and  corpora- 
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tions.  Among  them  were  the  First  Ecclesias- 
tical Society  of  New  Haven,  the  General  Hos- 
pital Society  of  Connecticut,  the  New  Haven 
City  Burial  Association,  the  Home  for  the 
Friendless,  the  Lowell  House,  and  Yale  Uni- 
versity, the  latter  being  the  residuary 
[101 J  legatee  and  devisee.  In  the  course  of 
the  administration  of  the  estate,  the  Court 
of  Probate  passed  an  order  and  decree  ad- 
judging (1)  that  the  gifts  to  the  First  Ec- 
clesiastical Society,  the  General  Hospital 
Society,  the  New  Haven  City  Burial  Associa- 
tion, and  Yale  University,  were  exempt  from 
the  payment  of  an  hiheritance  tax;  (2)  that 
those  in  favor  of  the  Home  for  the  Friend- 
less and  tlie  Lowell  House  were  subject  to 
such  tax;  and  (3)  that  the  amount  of  tax 
due  the  State  was  $58,082.80,  the  same  being 
figured  at  eight  per  cent.  From  so  much  of 
this  order  and  decree  as  established  the  above 
exemptions  the  Tax  Commissioner  appealed, 
his  appeal  being  the  first  named  of  the  above- 
entitled  cases.  From  that  portion  which  sub- 
jected the  gifts  in  favor  of  the  Home  for  the 
Friendless  and  the  Lowell  House  to  the  tax, 
the  executors  appealed,  their  appeal  being 
the  second  of  the  two  cases.  The  appeal  by 
the  executors  also  embodied  reasons  of  ap- 
peal alleging  that  the  court  erred  in  failing 
to  make  certain  deductions  from  the  total 
amount  of  the  appraisal  of  the  estate  and 
the  gains  to  be  added  thereto,  and  in  comput- 
ing the  amount  of  tax  payable  at  the  uni- 
form rate  of  eight  per  cent  instead  of  a 
graduated  rate  of  five,  six  and  seven  per  cent. 

George  E.  Hinman  and  Charles  W.  Cramer 
for  Tax  Commissioner. 

Henry  Stoddard,  J.  Dwight  Dana  and  John 
W.  Bristol  for  executors. 

Prentice,  C.  J. — By  the  will  of  Mr.  Hotch- 
kiss,  six  corporations  were  made  the  bene- 
ficiaries of  gifts.  One  of  these  gifts,  to  wit, 
that  to  the  General  Hospital  Society  of  Con- 
.  necticut,  confessedly  is  not  subject  to  the 
payment  of  an  inheritance  tax.  The  Tax 
Commissioner  [102]  contends  that  the  other 
five  are.  Their  beneficiaries,  on  the  other 
hand,  assert  that  they  are  exempt  from  such 
pa^onent.  These  conflicting  claims  form  the 
principal  subject  of  these  appeals. 

These  five  beneficiaries  include  Y'ale  Uni- 
versity, a  corporation  chartered  for  educa- 
tional purposes;  the  Home  for  the  Friend- 
less, and  the  Lowell  House,  the  first  char- 
tered to  carry  on  a  benevolent  and  charitable 
work,  and  the  second  organized  under  the 
general  law  for  a  similar  purpose;  the  First 
Ecclesiastical  Society  of  New  Haven,  an  ec- 
clesiastical and  religious  corporation;  and 
the  Proprietors  of  the  New  Haven  Burial 
Ground,  designated  in  the  will  as  the  New 
Haven  City  Burial  Association,  incorporated 


for  the  purpose  of  maintaining  a  burial 
ground,  and  having  as  its  sole  property  land 
exclusively  used  for  such  purpose.  All  of 
them  enjoy  at  the  hands  of  the  State  ex- 
emptions from  taxation. 

The  record  makes  it  clear  that,  if  the  gifts 
to  these  beneficiaries  are  to  pass  to  them 
free  from  an  inheritance  tax,  it  must  be  by 
force  of  that  provision  of  the  statute  which 
exempts  "all  property  passing  to  or  in  trust 
for  the  benefit  of  any  corporation  or  institu- 
tion located  in  this  State  which  receives  state 
aid.'*  Public  Acts  of  1915,  Chap.  332,  §  3. 
It  also  makes  it  equally  clear  that  the  sole 
claim  to  exemption  by  virtue  of  this  statu- 
tory provision,  which  any  of  the  corporations 
involved  can  successfully  assert,  is  one  found- 
ed upon  the  tax  exemptions  with  which  they 
are  and  for  years  have  been  favored  at  the 
hands  of  the  State.  In  making  this  state- 
ment we  do  not  ignore  certain  facts  recited 
in  the  answer  of  Yale  University  demurred  to, 
and  thus  presented  by  it  in  aid  of  its  posi- 
tion, but  they  are  at  best  of  minor  import- 
ance, and  do  not  impress  us  as  adding  ma- 
terially, if  at  all,  to  the  strength  of  its  posi- 
tion. Its  claim  to  exemption  must,  therefore, 
rest  for  [103]  its  support  upon  the  proposi-' 
tion  which  it,  in  common  with  the  other 
beneficiaries  before  the  court,  advances,  that 
the  gift  to  it  is  one  which  it  is  entitle!  to 
receive  without  diminution  by  reason  of  the 
imposition  of  a  succession  tax,  for  the  rea- 
son that  it  is  a  corporation  in  receipt  of 
State  aid  through  the  medium  of  exemptions 
from  taxation  conferred  upon  it  at  the  bands 
of  the  State.  ^ 

The  claim  thus  made  by  the  five  corpora- 
tions is  not,  it  is  to  be  borne  in  mind,  that 
they  are  entitled  to  receive  the  gifts  in  their 
favor  free  from  succession  tax  through  the 
direct  operation  of  statutes  prescribing  tax 
exemptions  in  their  favor.  Tlieir  claim,  on 
the  other  hand,  gives  full  recognition  to 
the  well-established  law  of  this  jurisdiction, 
that  so-called  inheritance  or  succession  taxes 
are  not  taxes  laid  oipon  either  persons  or 
property,  or,  strictly  speaking,  taxes  at  all, 
but  rather  death  duties,  levied  as  exactions 
of  the  State  in  the  course  of  the  settlement 
of  estates  and  as  incidental  to  the  devolu- 
tion of  title  by  force  of  its  laws.  Hopkins' 
Appeal,  77  Conn.  644,  640,  60  Atl.  6o7; 
Warner  v.  Corbin,  91  Conn.  532,  636,  100 
Atl.  354.  It  concedes  that  if  the  gifts  to 
them  are  to  escape  these  death  duties,  it 
must  be  not  for  the  reason  that  they  are  taxes 
in  the  ordinary  sense,  but  for  the  reason  that 
the  so-called  inheritance  tax  law  spe^ificallj* 
excludes  them  from  its  operation  as  having 
been  made  to  corporations  in  receipt  of  State 
aid  through  the  medium  of  tax  exemptions. 

The  question  at  issiie  thus  becomes  nar- 
rowed to  one  of  statutory  construction.     Tho 
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law  provides  that  property  owned  by  a  resi- 
dent of  this  State  at  his  decease,  which  shall 
pass  by  will  or  the  general  law  of  distribu- 
tions to  corporations  or  institutions  in  re- 
ceipt of  State  aid,  shall  so  pass  inheritance 
tax  free.  Public  Acts  of  1915,  Chap. 
332,  §  3.  The  Tax  Commissioner  contends 
[104]  that  the  corporations  and  institutions 
receiving  State  aid,  within  the  true  meaning 
and  intent  of  this  provision,  are  limited  to 
those  receiving  pecuniary  assistance  by  di- 
rect State  appropriation,  and  that  those  cor- 
porations and  institutions  otherwise  aided 
and  assisted  by  the  State's  action  are  not 
included.  His  counsel  urge  that  tbis  portion 
of  the  Act  is  to  be  interpreted  as  though  it 
contained  the  qualifying  words  "by  appro- 
priations," or  language  of  similar  purport, 
so  that  it  read  "State  aid  by  appropriations" 
or  equivalent  language.  The  beneficiaries  of 
the  gifts  assert,  on  the  other  hand,  that  all 
those  corporations  and  institutions  aided  or 
assisted  financially  in  whate^  er  way,  and 
whether  by  direct  appropriation  of  State 
funds,  or  by  the  provision  of  material  agen- 
cies for  the  conduct  of  their  work,  or  by  the 
enhancement  of  their  financial  resources  by 
excusing  them  from  the  payment  of  tixes, 
are  to  be  regarded  as  recipients  of  State 
ai^  as  that  term  is  employed  in  the  statute. 
In  Beach  v.  Bradstreet,  85  Conn.  344,  353, 
Ann.  Cas.  1913B  946,  82  Atl.  1030,  we  said  that 
"the  ordinary  definition  of  aid  is  help,  sup- 
port, or  assistance,''  and  that  "^tate  aid  is 
support  or  assistance  furnished  by  tbe  State." 
The  qualifying  word  "State"  is  of  no  Import- 
ance, save  as  indicating  the  source  from 
which  the  aid  comes.  "Aid"  is  the  word 
which  possesses  significance  for  our  present 
inquiry,  and  that  word,  as  its  definition  cle^ir- 
ly  discloses,  is  one  whose  ordinary  meaiiiog 
is  broad  and  comprehensive,  and  inclusive  of 
help  and  assistance  of  whatever  kind  and  by 
whatever  means  or  method  provided.  There 
are  various  means  and  methods  which  may 
be  resorted  to  by  individuals  in  furnishing 
aid  and  assistance.  The  same  is  equally  true 
of  the  State.  It  may,  of  course,  make  direct 
appropriations  or  payments  by  whicli  the 
treasury  of  the  recipient  is  replenished.  If, 
instead,  it  excuses  a  corporation  or  institu- 
tion from  the  [105]  payment  of  taxes.  It 
gives  aid,  assistance,  and  support  to  such 
corporation  or  institution  just  as  much  and 
just  as  efficiently  as  it  would  by  the  appro- 
priation of  an  amoimt  equal  to  the  taxes  the 
corporation  or  institution  would  be  required 
to  pay  were  there  no  exemption.  The  result 
in  either  case,  although  accomplished  by  dif- 
ferent means,  is  precisely  the  same.  The 
difference  is  one  of  method,  and  not  of  kind 
or  degree  of  aid  furnislied.  In  the  one  case 
the  money  is  paid  over  and  paid  back;  in  the 
other,  no  money  passes.    In  both  the  result. 


as  reflected  in  the  treasury  of  each  of  the 
parties,  is  the  same.  If  the  language  of  the 
statute  is  to  be  accorded  its  ordinary  and 
natural  meaning,  our  conclusion  must,  there- 
fore, be  that  State  aid  embraces  aid  given  by 
means  of  exemptions  from  taxation  as  well 
as  by  other  means,  as,  for  example,  by  ap- 
propriations. 

While  this  is  true,  and  the  presumption  is 
that  the  words  of  the  statute  were  used  in 
their  ordinary  signification,  it  does  not  nec- 
essarily follow  that  the  term  "State  aid" 
was  not  used  therein  in  some  less  compre- 
hensive sense,  or  in  the  qualified  and  restrict- 
ed sense  for  which  the^Tax  Commissioner 
contends.  His  claim,  therefore,  calls  for  our 
inquiry  as  to  the  legislative  intent,  involv- 
ing a  consideration  of  the  language  used, 
its  context,  pertinent  antecedent  legislative 
history,  related  legislation,  the  subject-mat- 
ter with  which  the  language  deals,  its  opera- 
tion as  it  may  be  interpreted,  the  conditions 
and  circumstances  under  which  it  was  en- 
acted, and  all  other  matters  calculated  to 
throw  light  upon  the  subject  of  inquiry. 

First  and  foremost  we  have  the  language 
of  the  statute.  The  natural  and  ordinary 
meaning  of  the  term  which  is  the  subject 
of  consideration  does  not,  as  we  have  already 
had  occasion  to  observe,  harmonize  with  the 
interpretation  the  Tax  Commissioner  would 
[106]  have  us  put  upon  it,  and  its  context 
throws  no  additional  liglit  upon  the  sense 
in  which  it  was  employed. 

Counsel  for  the  Commissioner,  in  aid  of 
their  contention,  point  to  the  use  of  the  term 
in  the  indices  of  the  Revision  and  session 
laws,  and  in  the  body  of  statutes.  Our  ex- 
amination of  the  indices  referred  to,  as  well 
as  others,  discloses  that  imder  the  heading 
of  "State  aid,"  references  are  repeatedly 
made  to  statutes  providing  for  the  payment 
bf  moneys  in  aid  of  various  objects.  Such 
references  are  so  made  with  undoubted  pro- 
priety, since  such  payments  are  unquestion- 
ably State  aid.  It  also  reveals  that  in  near- 
ly as  many  instances,  statutes  providing  aid 
and  assistance  by  other  means  than  the  pay- 
ment of  money  to  the  objects  to  be  bene- 
fited, are  referred  to  under  that  head.  Eef- 
ercnces  of  the  two  kinds  are  indiscriminately 
intermingled.  This  is  noticeably  so  in  the 
Revision,  where  the  majority  are  to  statutes 
of  the  latter  character.  As  for  the  statutes 
themselves,  there  are  two  instances  which 
have  come  under  our  observation  in  which  the 
term  "State  aid,"  judging  by  the  context, 
was  used  in  the  limited  sense  of  aid  by  ap- 
propriations or  direct  payment.  G^eral 
Statutes,  §§  183,  1368.  Our  attention  has  not 
been  called  to  others  of  that  character. 
Scant  proof,  surely,  is  thus  furnished  of  an 
accepted,  customary,  or  common  statutory 
use  of  the  term  in  the  narrow  sense  oon- 
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tended  for.  Far  more  suggestive  of  the  mean- 
ing  in  which  it  was  employed  in  the  stat- 
ute of  1915,  is  the  fact  that  in  the  opinion 
in  West  Hartford  ▼.  Connecticut  Fair  Assoc. 
88  Conn.  627,  630,  92  Atl.  432,  handed  down 
only  a  few  months  before  its  enactment,  we 
characterized  tax  exemptions  as  State  aid. 

Looking  outside  of  legislation  to  the  con- 
ditions and  circumstances  under  which  the 
Act  of  1915  was  enacted,  the  subject-matter 
with  which  it  deals,  and  its  operation,  there 
are  several  matters  of  large  significance  as 
[107]  bearing  upon  both  the  rule  of  inter- 
pretation which  should  be  employed  and  the 
interpretation  which  should  be  given  to  the 
language  in  controversy. 

Foremost  of  these  is  the  public  service 
character  of  tax-exempted  corporations  and 
institutions,  and  the  public  service  performed 
by  them,  which  furnishes  the  sole  reason  for 
the  existence  of  their  exemption.  While  it 
may  be  true,  and  doubtless  is,  that  tax  ex- 
emptions have  at  times  been  granted  with 
too  great  liberality  and  with  scant  regard 
for  their  fundamental  reason,  such  is  not 
the  case  in  the  vast  majority  of  instances, 
and  manifestly  is  not  in  the  case  of  any  of 
the  parties  before  the  court. 

It  is  to  be  borne  in  mind  that  exemptions 
are  made,  and  can  be  made  lawfully,  only 
in  recognition  of  a  public  service  performed 
by  the  beneficiaries  of  the  exemption.  They 
are  not  bestowed,  as  is  too  often  unthinking- 
ly supposed,  as  a  matter  of  grace  or  favor. 
If  lawfully  granted,  as  most  are,  and  as  we 
for  present  purposes  are  bound  to  assume 
that  all  are,  they  are  granted  in  aid  of  the 
accomplishment  of  a  public  benefit  and  for 
the  advancement  of  the  public  interest.  It 
is  in  recognition  of  their  position  as  an 
agency  in  the  doing  of  things  which  the  pub- 
lic, in  the  performance  of  its  governmental 
duties,  would  otherwise  be  called  upon  to  do 
at  its  own  expense,  or  which  ought  to  be 
done  in  the  public  interest  and  without  pri- 
vate Intervention  would  remain  undone. 
Yale  University  v.  New  Haven,  71  Conn. 
316,  332,  42  Atl.  87,  43  L.R.A.  490.  In  the 
fullest  sense  of  the  word>  the  exemptions  are 
given  for  the  assistance  and  help  of  the  pri- 
vate endeavor  in  its  effort  to  advance  the 
public  interest  or  to  perform  some  share  of 
the  public  governmental  duty. 

This  is  true  not  only  theoretically  but 
practically.  The  extent  of  the  public  service, 
and  of  that  service  within  the  range  of  gov- 
ernmental duty,  which  is  performed  [108]  by 
private  beneficiaries  operating  through  the 
medium  of  tax-exempted  institutions  and  cor- 
porations is  enormous,  and  the  importance 
and  value  of  it  in  its  purely  public  aspects 
incalculable.  The  amount  of  taxes  which  are 
lost  to  the  State  and  its  political  subdivi- 
sions by  reason  of  exemptions  are  of  trifling 


consequence  as  compared  with  the  sums  com- 
ing from  private  sources  which  are  spent 
for  the  public  weal.  They  are  trifling  as 
compared  with  those  spent  for  purposes  gov- 
ernmental in  their  character,  and  which,  but 
for  the  private  expenditure,  would  become 
a  charge  upon  the  public  treasury  if  the 
governmental  duty  of  an  enlightened  modem 
State  is  to  be  performed. 

The  history  and  service  of  Yale  University, 
one  of  the  present  beneficiaries  having  the 
largest  interest  under  the  will  before  us, 
furnishes  a  forcible  illustration  of  the  truth 
of  the  foregoing  observations.  The  numerous 
charitable  institutions  of  the  State,  among 
which  are  two  of  the  institutions  before  the 
court,  furnish  other  incidents  as  striking. 
But  we  may  well  take  as  a  single  example 
the  typical  one  afforded  by  Yale. 

It  has  its  origin  in  a  profound  conviction 
on  the  part  of  the  leaders  of  the  infant 
Colony,  that  the  public  welfare  demanded 
the  establishment  within  its  borders  of  a 
school  of  higher  education,  where  young  men 
might  be  prepared  and  trained  to  render  the 
best  public  service  to  the  community  and 
State.  The  task  of  providing  such  a  school 
in  those  days  was  no  small  one,  but  the  ur- 
gency of  the  need,  if  the  Colony  was  to  pros- 
per and  maintain  the  necessary  standard  of 
intelligent  and  capable  leadership,  was  so 
keenly  felt  and  appreciated  that,  in  spite  of 
the  difficulties,  the  longed-for  institution 
came  into  its  first  modest  existence.  Its 
charter  expressed  the  feeling  of  the  time  as 
to  the  place  it  was  intended  it  should  occupy 
as  a  public  [109]  agency,  when  it  character- 
ized the  purpose  of  the  projected  school  as 
one  wherein  "youth  may  be  Instructed  in 
the  arts  and  sciences,  who,  through  the  bless- 
ing of  Almighty  God,  may  be  fitted  for  public 
employment,  both  in  church  and  civil  State." 
The  history  of  the  institution  thus  founded 
need  not  be  followed  through  the  succeeding 
years,  further  than  to  observe  that  from  the 
first  it  has  enjoyed  exemption  from  taxa- 
tion, and  not  infrequently  was  made  the 
recipient  from  the  State  of  direct  financial 
help. 

Can  any  one,  who  reads  the  story  of  Yale's 
beginning  and  development,  doubt  that  our 
fathers  in  founding  it  did  so  to  provide  what 
they  thought  to  be  a  much  needed  agency  of 
public  service,  that  the  Colony,  and  subse- 
quently the  State,  in  making  direct  gifts 
and  tax  exemptions  in  its  favor,  were  actuated 
by  the  same  high  purpose,  and  that. the  tax 
exemptions  early  made  and  through  the  years 
since  maintained,  were  made  for  the  con- 
scious purpose  of  giving  substantial  aid  to 
the  undertaking  whose  work  it  was  felt  was 
and  would  continue  to  be  fraught  with  great 
public  benefit  to  community  and  State?  The 
same  appreciation  of  the  public  service  ren- 
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dered  by  institutionB  of  higher  education, 
lias  led  many  of  our  sister  States  to  make 
large  expenditures  from  the  public  treasury 
in  the  establishment  and  maintenance  of  such 
institutions.  The  eastern  States  have,  for 
the  most  part,  been  spared  the  necessity  of 
making  these  expenditures  by  reason  of  the 
willingness  of  private  benevolence  to  assume 
the  task  elsewhere  shouldered  by  the  State. 
In  this  way  Connecticut  has  been  favored. 
Its  institutions  and  colleges  are  able  to  rely 
for  their  support  upon  private  contributions 
and  endowments,  with  only  such  State  as- 
sistance as  results  from  exemptions  from 
taxation.  The  assistance  gained  througli 
these  exemptions  has  been  of  no  small  help 
in  the  conduct  of  their  work  and  [110]  of  no 
small  proportions.  But  that  from  private 
sources  has  been  far  greater.  The  latter  fact 
should  not  be  allowed  to  obscure  the  public 
character  of  the  work  carried  on  by  them. 
Neither  should  the  former  be  forgotten  wiien 
credit  for  the  support  of  that  work  is  being 
given  to  those  who  have  furnished  substantial 
aid.     ^ 

The  public  policy  of  this  State,  and  of  the 
colonial  government  which  preceded  it,  has, 
from  it  early  days,  been  governed  by  a  rec- 
ognition of  the  public  character  deserving 
of  public  assistance  and  support  of  not  only 
Yale's  work,  but  also  of  that  of  other  educa- 
tional and  charitable  institutions  and  related 
institutions  generally.  In  1684  it  was  pro- 
vided, *'for  the  incouragement  of  learning  and 
promoating  of  publique  concernments,"  that 
all  houses  or  lands  given  or  held  for  "the 
mayntenance  of  the  ministry,  or  schooles,  or 
poore,"  should  remain  to  the  uses  for  which 
they  were  given,  and  be  exempted  out  of  the 
list  of  estates,  and  be  rate  free.  3  Col.  Rec. 
158.  In  1702  this  Act  was  succeeded  by  a 
broader  one,  furnishing  the  basis  of  our  pres- 
ent statute  of  charitable  uses  (General 
Statutes,  §  4026),  which  embraced  within 
its  provisions  land,  tenements,  hereditaments, 
and  other  estates,  given  by  Colony,  town, 
village,  or  persons,  for  the  maintenance  of 
the  ministry  of  the  gospel,  schools  of  learn- 
ing, relief  of  poor  people,  or  any  other  charit- 
able use.  Acts  and  Laws  of  the  Colony,  1702, 
p.  64.  This  Act  contained  the  general  ex- 
emption provision,  and  continued  in  force 
until  1821.  At  that  time  the  exemption 
clause  was  dropped  from  it,  and  since  then 
the  general  policy  of  exemption  indicated 
has  been  followed  by  general  and  special 
legislation  to  the  extent,  at  least,  of  sub- 
stantial, if  not  total,  exemption.  Rev.  1821, 
Title  56,  Chap.  1,  §  3. 

Tliis  legislative  history  has  no  present  im- 
portance save  as  it  shows  the  long-time  con- 
sistent polic\'  of  the  Colony  and  State  in  not 
violating  the  ordained  sanctity  [111]  of  prop- 
erty dedicated  by  gift  of  its  owner  to  pub- 


lic charitable  uses,  by  depleting  its  amount 
or  effectiveness  for  the  purpose  of  its  dedica- 
tion, through  the  levy  of  a  tax  or  the  im- 
position of  other  State  burden  upon  it.  If 
now  it  is  proposed  to  reach  out  and  take 
toll  of  such  gifts  in  the  process  of  the  devolu- 
tion of  title,  it  marks  a  new  and  radical  de- 
parture in  policy  in  striking  contrast  with 
that  which  heretofore  has  characterized  our 
governmental  history.  Such  a  departiu'e  is 
one  which  a  court  will  be  slow  to  find  to  be 
within  the  legislative  intent,  unless  indicated 
by  clear  and  unambiguous  language. 

Every  dollar  which  Yale  University  has 
received  or  may  receive,  by  gift  or  otherwise, 
is  irrevocably  dedicated  to  a  public  charitable 
use.  General  Statutes,  §  4026;  Connecticut 
College  V.  Calvert,  87  Conn.  421,  428,  435, 
88  Atl.  633,  48  L.R.A.(N.S.)  485.  When  the 
title  to  property  vests  in  the  University, 
that  property  "passes  out  of  the  domain  of 
private  property"  and  becomes  devoted  for- 
ever to  a  public  charitable  purpose.  Yale 
University  v.  New  Haven,  71  Conn.  316,  333, 
42  Atl.  87,  43  L,R.A.  490.  The  same  is  true 
of  the  funds  held  or  received  by  the  other 
beneficiaries  in  court.  A  generous  public 
spirit  prompted  Mr.  Hotchkiss  to  withdraw 
a  large  portion  of  his  estate  from  the  domain 
of  private  property,  capable  of  use  for  pri- 
vate enjoyment  or  profit,  and  to  devote  it 
to  the  public  charitable  uses  represented  by 
it  and  them.  It  is  doubtless  within  the 
power  of  the  State,  by  means  of  succession 
taxes  so-called,  to  appropriate  to  itself  some 
portion  of  the  estate  so  undertaken  to  be  de- 
voted, and  thereby  divert  it  to  some  other 
public  use  not  within  the  mind  or  purpose  of 
the  testator,  but  its  intention  to  do  that 
thing  will  not  be  deduced  from  language 
not  clearly  expressing  or  indicating  such  in- 
tention. Evergreen  Cemetery  Assoc,  v.  New 
Haven,  43  Conn.  234,  242,  21  Am.  Rep.  643. 

£112]  The  claim  of  counsel  for  the  Tax 
Commissioner,  that  since  that  portion  of  the 
Act  under  consideration  embodies  an  exemp- 
tion from  the  operation  of  the  general  rule 
prescribed  by  the  Act  it  should  receive  a  strict 
construction,  is  not  well  made.  The  rule 
of  construction  thus  appealed  to  is  one  which 
has  its  limitations,  as  is  clearly  pointed  out 
in  Yale  University  v.  Ne^  Haven,  71  Conn. 
316,  329,  42  Atl.  87,  43  L.R.A.  490,  and  the 
present  situation  is  one  which  comes  Well 
within  them. 

Turning  now  to  the  history  of  inheritance- 
tax  legislation  in  this  State  for  light  which 
it  may  throw  on  the  subject  of  inquiry,  we 
find  that  the  first  legislative  attempt  in 
that  direction  was  made  in  1889,  when  a 
statute  was  enacted  laying  such  ta.xes,  but 
specifically  exempting  property  passing  to  or 
for  some  charitable  purpose,  defining  as  in- 
cluding "gifts  to  any  educational,  benevolent, 
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ecclesiastical,  or  missionary  corporation,  as- 
sociation, or  object."  Public  Acts  of  1889, 
Chap.  180,  §§  1,  17.  In  the  matter  of  exemp- 
tions, the  law  remained  unchanged  until 
1897,  when,  in  reframing  the  Act,  nothing 
was  said  upon  that  subject.  Public  Acts 
of  1897,  Chap.  201.  This  silence,  incompre- 
hensible as  it  may  appear  in  view  of  the 
traditional  policy  of  the  State,  continued  un- 
til 1911,  save  for  the  passage  in  1909  (Pub- 
lic Acts  of  1909,  Chap.  218,  §  1)  of  an  Act 
exempting  "gifts  of  paintings,  pictures,  books, 
engravings,  bronzes,  curios,  bric-a-brac,  arms, 
and  armor,  and  collections  of  articles  of 
beauty  or  interest,  made  by  will  to  any  cor- 
poration or  Institution  located  in  this  State 
for  free  exhibition  and  preservation  for  pub- 
lic benefit."  At  the  session  in  1911  an  Act, 
consisting  of  seven  lines  only,  was  passed, 
which  provided  for  the  exemption  of  all  gifts 
thereafter  made  by  will  to  or  for  the  benefit 
of  any  corporation  or  institution,  located  in 
the  State,  "which  receives  State  aid  by  ap- 
propriations provided  for  by  the  general 
atatutes,"  and  further  providing  [113]  that 
the  exemption  should  extend  to  all  like  gifts 
theretofore  made  to  or  for  the  benefit  of  such 
corporations  or  institutions,  on  which  a  suc- 
cession tax  had  not  been  paid.  Public  Acts 
of  1011,  Chap.  148.  In  1913  the  succession 
tax  law  was  extensively  revised,  and  in  that 
revision  all  property  passing  in  trust  for 
any  charitable  purpose  to  be  carried  out 
within  the  limits  of  this  State,  or  to  or  for 
the  use  of  municipal  corporations  of  the 
State  for  public  purposes,  and  gifts  of  the 
kind  covered  by  the  amendment  of  1909, 
were  exempted  from  the  tax  imposed  by  the 
Act.  Public  Acts  of  1913,  Chap.  231,  §  2. 
Then  followed  the  Act  of  1915,  again  re- 
modeling and  elaborating  the  law,  and  con- 
taining the  provision  under  consideration  in 
the  place  of  that  embodied  in  the  Act  of 
1913. 

This  history,  with  its  frequently  recurring 
changes,  is  barren  of  indication  as  to  the  in- 
tended meaning  of  the  phrase  under  con- 
sideration, except  such  as  may  be  derived 
from  the  legislation  of  1911  and  subsequent 
years. 

From  the  latter  legislation  it  would  appear 
that  the  General  Assemblv  had  become  awak- 
ened,  in  some  degree  at  least,  to  the  lack  of 
wisdom  shown  in  the  Act  of  1897,  in  that 
the  State  was  made  to  take  toll  of  all  private 
benefactions  coming  within  the  jurisdiction 
of  Courts  of  Probate,  whether  or  not  they 
were  made  in  favor  of  organized  agencies 
engaged  in  the  performance  of  a  work  in  the 
interest  of  the  public  welfare.  How  full  that 
awakening  was,  as  shown  by  the  amendment 
of  1911,  is  not  altogether  apparent.  It  is 
curiously  phrased,  in  that  it  in  terms  limits 
the  State  aid  by  appropriations  to  appropria- 


tions provided  by  general  statutes.  Whether 
the  inclusion  of  that  qualification  was  inad- 
vertent or  intentional,  we  have  no  means  of 
knowing.  If  the  latter  was  the  case,  the  Act 
was  one  of  very  narrow  application,  since  ap- 
propriations by  [114]  general  statute  are 
very  exceptional.  If  the  former,  and  the  in- 
tention was  to  confine  the  exempted  corpora- 
tions and  institutions  to  those  receiving  State 
aid  throi^h  appropriations,  it  was  intended 
to  be  what  counsel  for  the  Tax  Commissioner 
say  that  the  Act  of  1915  provides  in  the  ab- 
sence of  any  qualifying  words  at  all. 

Whatever  the  legislative  intent  was  which 
the  amendment  of  1911  attempted  to  express, 
that  embodied  in  the  Act  of  1913  is  unmis- 
takable. Apparently  the  General*  Assembly 
had  come  to  realize  that  a  sound  public  policy 
dictated  that  the  State  should  not  appro- 
priate to  itself,  for  use  for  its  public  pur- 
poses generally,  property,  or  any  portion  of 
property,  which  had  been  dedicated  by  its 
late  owner  to  public  charitable  uses,  and 
that  consistency  of  State  .action  demanded 
that  such  exaction  should  not  be  made  where, 
for  a  similar  reason,  taxation  was  foregone. 
At  any  rate,  and  for  some  reason  it  regarded 
as  sufficient,  it  provided  broadly  that  all 
property  passing  in  trust  for  a  charitable 
purpose  should  be  exempt  from  the  payment 
of  inheritance  taxes,  thus  going  back  to  and 
adopting  the  policy  embodied  in  the  original 
Act  of  1889. 

Our  legislation  having  thus,  after  a  wide 
departure  and  sundry  experiments,  come  back 
to  where  it  began,  and  to  a  policy  consistent 
with  that  which  has  marked  our  traditional 
attitude  toward  corporations  and  institutions 
engaged  in  service  for  the  public  weal,  in 
harmony  with  our  treatment  of  the  property 
of  such  corporations  and  institutions  in  other 
respects,  and  supported,  as  we  have  seen,  by 
dictates  of  sound  reason,  did  the  General  As 
sembly  of  1915  intend  to  depart  again  and 
take  a  step  back  from  the  position  assumed 
in  1913  7  If  it  did,  the  way  was  open  for  it 
to  accomplish  that  result  by  the  use  of  plain 
and  simple  language — some  such  language, 
for  instance,  as  that  which  the  [116]  amend- 
ment of  1911  suggests.  It  would  have  been 
the  simplest  thing  in  the  world  to  have  ex- 
pressed it  in  unmistakable  language,  and  it 
lA  little  short  of  inconceivable  that  if  it  was 
the  legislative  purpose  to  limit  the  exemp- 
tion to  gifts  to  corporations  and  institutions 
in  receipt  of  State  aid  through  the  medium 
of  appropriations,  that  it  did  not  say  so  un- 
equivocally, and  not  leave  the  desired  limi- 
tation to  be  supplied  by  interpretation.  The 
Tax  Commissioner's  claim  asks  us  to  supply 
such  unexpressed  qualification.  It  asks  us 
to  say  that  when  the  General  Assembly  used 
the  term  "State  aid" — a  term  of  comprehen- 
sive meaning,  as  we  have  seen — ^it  meant  such 
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aid  furnished  by  a  particular  means  and  in 
a  particular  method.  We  are  unable  to  see 
any  valid  reason  for  so  limiting  the  language 
it  used,  and  thus  supplying  by  implication 
the  words  without  which  the  desired  qualifica- 
tion is  not  suggested. 

Certainly  no  inference  that  the  term  "State 
aid,"  in  the  1915  Act,  was  intended  to  be  un- 
derstood with  the  qualification  that  the  aid 
should  be  by  State  appropriation  or  direct 
payment  from  the  treasury,  can  reasonably 
'  be  drawn  from  the  fact  that  the  same  worda, 
"State  aid,"  appear  in  the  1911  Act  accom- 
panied with  the  qualification  that  the  aid 
should  be  by  appropriations.  Rather  is  the 
omission  of  the  qualifying  words  once  used, 
confining  the  aid  to  that  by  appropriations, 
suggestive  of  an  intentional  omission  of 
them. 

Neither  does  the  fact  that  different  lan- 
guage was  used  in  the  Act  of  1915  from  that 
of  the  Act  of  1913,  furnish  a  substantial  basis 
for  an  inference  that  a  radical  departure 
from  the  rule  pi;escribed  in  the  former  law 
was  intended,  much  less  the  parti<^ular  de- 
parture claimed  by  the  Commissioner.  It 
might  well  be  that  the  change  of  language 
was  prompted  by  a  desire  to  supply  a  definite 
and  precise  test  in  place  of  one  less  precise, 
and  to  confine  the  benefits  of  the  exemption 
to  [116]  corporations  and  institutions  whose 
public  service  character  had  received  legis- 
lative certification  by  grants  of  aid  either 
directly  or  by  exemption  from  taxation.  But 
whether  so  or  not,  and  whatsoever  other  in- 
ferences may  fairly  be  drawn  from  antecedent 
legislation,  the  fact  remains  that  the  Gen- 
eral Assembly  of  1915  did  not  use  language 
indicating,  with  any  reasonable  degree  of 
certainty,  its  purpose  to  impose  succession 
taxes  upon  property  passing,  upon  the  death 
of  its  owners,  to  corporations  and  institu- 
tions which,  by  reason  of  their  character  as 
corporations  and  institutions  receiving,  hold- 
ing, and  administering  property  solely  in  the 
interest  of  the  public  welfare,  were  in  the  en- 
joyment of  the  aid  of  the  State  by  way  of 
exemptions  from  taxation. 

The  Court  of  Probate,  in  making  its  com- 
putations for  the  purpose  of  determining  the 
amount  of  tax  to  be  paid  by  the  executors, 
and  in  framing  its  order  and  decree,  made, 
as  the  Tax  Commissioner  concedes,  two  er- 
rors. One  of  these  was  in  omitting  from  its 
deductions  from  the  total  amount  of  the  ap- 
praisal of  the  inventory  and  the  gains  to  be 
added  tliereto  to  obtain  the  net  estate  passing 
to  beneficiaries,  the  following  items,  to  witt 

(1)  $9,017.97  paid  by  the  executors  to  the 
State  of  New   Jersey   as   inheritance   taxes, 

(2)  $1,399.90  paid  by  them  to  the  tax  col- 
lector of  New  Haven  as  taxes,  and  (3) 
$708.99  paid  by  them  to  the  United  States 
Internal  Revenue  Collector  as  an  income  tax. 


By  reason  of  these  omissions,  which  total 
$11,126.86,  the  total  amount  passing  to  bene- 
ficiaries, as  ascertained,  was  too  large  to 
that  extent.  This  error  is  one  which  requires 
a  modification  of  the  decree  in  several  places, 
and  renders  incorrect  the  court's  final  deter- 
mination and  adjudication  as  to  the  amount 
of  tax  due.  The  other  error  arose  from  the 
computation  of  the  tax  to  be  paid  at  eight 
per  cent  upon  the  net  estate  not  exempt, 
whereas  it  [117]  should  have  been  figured  at 
five  per  cent  on  $49,500,  six  per  cent  on 
$200,000,  and  seven  per  cent  on  the  balance. 
Corrections,  as  to  which  the  parties  are 
agreed,  should  be  made  in  the  decree  where- 
ever  these  errors  or  their  results  appear. 

The  Superior  Court  is  advised  to  render  its 
judgment  (1)  affirming  so  much  of  the  order 
and  decree  of  the  Court  of  Probate  as  ad- 
judged that  the  gifts  to  Yale  University,  the 
First  Ecclesiastical  Society  of  New  Haven, 
and  the  New  Haven  City  Burial  Association 
are  exempt  from  the  payment  of  an  inherit- 
ance tax;  (2)  modifying  said  order  and  de- 
cree so  that  it  shall  declare  that  the  legacies 
to  the  Home  for  the  Friendless  and  the 
Lowell  House  are  likewise  exempt;  (3) 
amending  it  by  incorporating  therein  the  cor- 
rections outlined  in  the  paragraph  of  the 
opinion  immediately  preceding  this  rescript; 
and  (4)  making  such  other  incidental  changes 
in  it  as  may  be  necessary  in  order  that  it 
may  correctly  state  the  results  flowing  from 
the  modification,  amendments,  and  correc- 
tions thus  made. 

No  costs  in  this  court  will  be  taxed  in  favor 
of  any  of  the  parties. 

In  this  opinion  Shumway  and  Tuttle,  JJ-i 
concurred. 

Wheeleb,  J.  (dissenting), — ^Five  bene- 
ficiaries under  Mr.  Hotchkiss'.  will  claim  ex- 
emption from  the  payment  of  the  succession 
tax,  by  virtue  of  the  statute  which  exempts 
"all  property  passing  toor  in  trust  for  the 
benefit  of  any  corporation  or  institution  lo- 
cated in  this  state  which  receives  State  aid.'' 
The  question  for  decision  is  whether  each  of 
these  beneficiaries  is  a  "corporation  or  insti- 
tution .  .  .  which  receives  istate  aid." 
Public  Acts  of  1915,  Chap.  332,  §  3. 

Each  of  these  beneficiaries  haa  been  re- 
ceiving from  the  State  an  exemption  from 
ordinary  taxation.  The  only  [118]  basia 
upon  which  their  claim  is  supported  in  the 
majority  opinion,  is  that  the  exemption  from 
ordinary  taxation  accorded  them  is  the  re- 
ceipt by  them  of  State  aid.  The  issue  is  thus 
a  narrow  one:  Does  the  term  "State  aid/' 
as  used  in  the  succession  tax  law  of  1915, 
include  aid  rendered  by  way  of  exemption  of 
property  from  taxation  ?  The  court  relies  for 
its  conclusion  upon  (1)  the  ordinary  meaning 
of  State  aid;    (2)  our  judicial  definition  of 
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the  term;  (3)  the  absence  of  anything  in 
our  statutes  indicating  that  the  use  of  this 
term  is  other  than  its  ordinary  one;  (4)  the 
history  of  our  succession  tax;  and  (5)  the 
existence  of  a  public  policy  in  favor  of  the 
exemption  of  len:acies  to  these  institutions 
and  corporations  from  the  succession  tax. 

We  will  take  up  these  points  in  order. 
The  court  quotes  our  definition  of  State  aid 
from  Beach  v.  Bradstreet,  85  Conn.  344,  353, 
Ann.  Cas.  1913B  946,  82  Atl.  1030--"State 
aid  is  support  or  assistance  furnished  by  the 
State,"  and  says  that  the  qualifying  word 
"State"  is  of  no  significance,  save  as  indicat- 
ing the  source  of  the  aid.  Hence,  it  is  argued, 
any  form  of  support  or  aBSistan<^e  furnished 
by  the  State,  whether  by  money  grant,  or  by 
excusing  the  corporation  or  institution  from 
the  payment  of  taxes,  falls  within  the  ordi- 
nary and  natural  use  of  language  under  the 
term  "Stete  aid." 

As  it  seems  to  us,  the  word  "State"  in  the 
term  "State  aid,"  and  in  the  definition  of 
Beach  v.  Bradstreet,  is  all-important,  for 
there  can  be  no  State  aid  unless  the  State  fur- 
nishes the  support  or  assistance.  The  opin- 
ion quotes  a  part  of  our  definition  in  Beach 
V.  Bradstreet.  We  shall  get  a  clearer  view 
of  the  definition  if  we  have  it  before  us  en- 
tire. "The  ordinary  definition  of  aid  is  help, 
support,  or  assistance  .  .  .  furnished  by 
the  State  to  its  institutions,  organizations, 
or  individuals  for  a  public  purpose.  It  is  a 
term  of  our  statutes,  applied  to  pecuniary 
assistance  furnished  by  the  State  [119]  to 
towns,  schools,  etc.,  and  for  internal  improve- 
ments— ^all  recognized- public  purposes."  Our 
definition  called  for  (1)  support  or  assist- 
ance, (2)  furnished  by  the  State,  (3)  for  a 
public  purpose.  To  furnish  is  to  provide 
for,  to  give.  It  presupposes  the  giving  of 
pecTUiiary  assistance  or  support  directly.  One 
would  not,  in  the  natural  use  of  language, 
speak  of  furnishing  assistance  to  A,  when 
what  was  done  was  not  to  give  A  something 
but  to  relieve  A  from  paying  a  public  obliga- 
tion due  the  State.  Affirmative  and  not  mere- 
ly negative  action  is  required,  Tlie  definition 
in  Beach  v.  Bradstreet  was  intended  to  in- 
clude aid  furnished  by  the  State,  either  in 
a  pecuniary  way,  or  by  way  of  support  fur- 
nished through  appropriations  made  to  that 
end.  This  becomes  doubly  clear  when  we 
read  this  definition  in  connection  with  the 
statute  there  under  consideration.  Since  the 
State  cannot  furnish  either  pecimiary  assist- 
ance, or  support,  unless  there  be  an  existing 
appropriation  under  law  for  a  particular  pur- 
pose, the  furnishing  of  support  is  in  reality 
the  furnishing  of  pecuniary  assistance.  The 
definition  of  Beach  v.  Bradstreet  does  not  in- 
clude as  "State  aid"  the  indirect  assistance 
afforded  one  by  relief  from  the  payment  of 
taxes.     When  that  opinion  was  rendered  no 


such  claim  was  made  before  the  court  and 
the  court  had  no  thought  of  it. 

The  majority  opinion  meets  the  contention 
of  the  Tax  X^ommissioner — ^that  the  use  of 
the  term  "State  aid"  in  our  statutes  is  in 
the  sense  of  pecuniary  assistance,  or  support, 
— by  the  statement  that  it  finds  scant  proof 
of  such  an  accepted  statutory  use  of  this 
term  from  its  use  in  the  indices  of  our  stat- 
utes and  .in  the  two  sections  of  the  statutes 
to  which  it  alludes  in  the  opinion.  If  these 
instances  were  all  that  the  statutes  revealed, 
certainly  their  conclusive  character  could  not 
be  maintained.  The  contention  of  the  Tax 
Commissioner  rests  upon  a  much  broader  base 
than  this. 

[120]  We  shall  not  attempt  an  exhaustive 
review  of  our  statutes,  but  will  point  out  the 
use  of  this  term  in  the  body  and  title  of  our 
statutes,  in  the  heading  and  marginal  notes, 
and  in  the  indices  of  our  statutes,  sufiiciently 
to  establish  that  the  recognized  statutory 
use  of  this  term  conforms  to  our  view  of  its 
meaning.  In  the  Revision  of  1902  we  find 
four  references  to  State  aid  in  the  body  of 
statutes.  Sections  183,  184,  1368  and  3019. 
Irr  the  Public  Acts  of  1913,  Chap.  25;  Public 
Acts  of  1911,  Chap.  187;  and  Public  Acts  of 
1903,  Chap.  161,  references  to  State  aid  are 
made  in  the  body  of  the  statute.  In  all  of 
these  instances  in  which  this  term  appears 
in  the  body  of  the  statute,  it  refers  to  pecu- 
niary assistance.  The  term  is  used  in  the 
heading  of  §  3019,  of  §  2889,  and  of  §  2242, 
of  the  General  Statutes,  and  in  each  instance 
it  refers  to  pecuniary  assistance.  This  term 
is  found  in  the  title  of  the  Public  Acts  of 
1913,  Chapters  25  and  172;  Public  Acta  of 
1911,  Chap.  183;  Public  Acts  of  1909,  Chap. 
82;  Public  Acts  of  1907,  Chapters  145  and 
232;  and  Public  Acts  of  1905,  Chap.  226.  In 
each  of  these  instances  the  statutes  refer  to 
pecuniary  assistance. 

The  marginal  notes  to  the  following  stat- 
utes contain  this  term,  and  the  statutes  refer 
to  pecuniary  assistance.  Public  Acts  of  1915, 
Chap.  335;  of  1913,  Chapters  167  and  172; 
of  1911,  Chap.  187;  of  1907,  Chap.  216;  of 
1903,  Chap.  102.  In  the  index  to  the  Revi- 
sion of  1902,  under  the  term  "State  Aid," 
one  half  of  the  references  are  to  direct  pecu- 
niary aid,  and  one  half  to  support  furnished 
by  the  State  through  appropriations  made  to 
that  end.  In  the  indices  of  the  Public  Acts 
of  1913,  1911  and  1907,  this  term  is  used  in 
reference  to  statutes  aff'ording  direct  pecu- 
niary aid.  Neither  in  the  Revision  of  1902^ 
nor  in  any  Public  Act  thereafter,  is  the  term 
"State  aid"  used  in  the  sense  of  an  exemption 
from  taxation.  We  have  made  an  examina- 
tion of  the  statutes  preceding  [121]  1902,  but 
necessarily  it  has  not  been  a  completely  ex- 
haustive one,  and  in  no  single  instance  have 
we  found  that  "State  aid"  was  used  in  the 
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statutes  in  the  sense  in  which  mv  brethren 
use  it.  No  instance  of  such  a  statutory  use 
was  pointed  out  to.  us  by  counsel  for'  the 
beneficiaries,  and  none  has  been  ^ound  by  the 
court.  Under  these  circumstances,  no  con- 
clusion is  permissible  but  that  the  use  of  the 
term  "State  aid"  in  the  Public  Acts  of  1915 
was  that  which  had  always  obtained  in  our 
statutes,  viz.:  assistance  furnished  by  the 
State  by  direct  pecuniary  grant,  or  support 
furnished  by  the  State  through  an  appropria- 
tion dulj^  made. 

Our  Private  Acts  show  that  the  property  of 
many  corporations  and  Institutions  devoted 
to  charitable  purposes  is,  by  their  respective 
charters,  exempt  from  taxation  in  whole  or 
in  part,  while  the  property  of  many  other 
corporations  devoted  alike  to  charitable  pur- 
poses is  not  exempt.  Under  the  court's  in- 
terpretation of  "State  aid,"  bequests  and 
devises  to  all  of  these  institutions  and  cor- 
porations which  are  not  exempt  from  taxation 
and  which  do  not  receive  from  the  State  as- 
sistance either  in  money-grant  or  support, 
are  subject  to  the  succession  tax.  So  that 
under  our  law  not  every  corporation  or  in- 
stitution devoted  to  charitable  ends  is  exem{)t 
from  the  payment  of  ordinary  taxes  as  the 
court  assumes,  nor  from  the  payment  of  the 
succession  tax.  This  inequality,  which  the 
court  finds  so  glaring  an  injustice,  is  not 
relieved  by  the  court's  extension  of  the  mean- 
ing of  "State  aid"  to  exemptions  from  taxa- 
tion. Again,  some  of  these  corporations  and 
institutions  are  exempt  in  whole  and  some 
in  part,  indicating  differences  in  legislative 
policy  toward  these  institutions  and  corpora- 
tions. By  the  court's  interpretation  of  "State 
aid,"  these  differences  are  ignored,  and  the 
least  exemption  from  taxation  carries  with 
it  complete  exemption  from  the  payment  of 
the  succession  tax.  [122]  The  court  ignores 
a  settled  legislative  public  policy  and  recog- 
nizes a  public  policy  which  has  never  existed. 
Again,  some  of  these  institutions  are  made 
exempt  from  taxation  provided  the  town  of 
their  domicil  so  votes.  These  inequalities  and 
inconsistencies,  consequent  upon  the  court's 
interpretation,  would  be  avoided  if  "State 
aid"  is  accorded  its  settled  statutory  mean- 
ing. If  it  is  held  to  include  exemptions  from 
taxation,  these  will  be  perpetuated. 

Is  it  likely  that  the  General  Assembly  in- 
tended that  corporations  and  institutions  to 
v/hich  it  had  accorded  a  partial  exemption 
from  taxation  should,  by  reason  of  this  ex- 
emption, receive  complete  exemption  from 
the  payment  of  any  and  all  succession  taxes 
upon  bequests  and  devises  to  them,  no  matter 
how  large? 

The  history  of  exemption  in  our  succession 
tax  legislation,  far  from  supporting  the 
theory  that  a  tax  exemption  is  "State  aid,'* 
is   persuasive  that   "State  aid,"  as  used  in 


the  Succession  Tax  Act  of  1915,  was  not  in- 
tended to  include  aid  by  way  of  a  tax  exemp- 
tion. Our  first  Succession  Tax  Act  made  all 
property  within  the  jurisdiction  of  the  State 
subject  to  this  tax,  other  than  property  pass- 
ing by  will  or  by  the  intestate  law  to  or  for 
the  use  of  some  charitable  purpose,  or  pur- 
pose strictly  public  within  the  State.  Public 
Acts  of  1889,  Chap.  180,  §  1.  Chapter  201 
of  the  Public  Acts  of  1897  repealed  the  Act 
of  1889,  and  enacted  a  succession  tax  law 
which  omitted  this  exception.  Under  this 
Act  all  property  devoted  to  a  charitable  pur- 
pose was  subject  to  the  succession  tax.  So 
the  law  remained  until  the  passage  of  Chap- 
ter 148  of  the  Public  Acts  of  1911,  which 
provided  that  all  gifts  by  will  to  or  for  the 
benefit  of  any  corporation  or  institution  lo- 
cated in  this  State,  "which  receives  state  aid 
by  appropriations  provided  for  by  the  general 
statutes,  .  .  .  shall  be  exempt  from  the 
payment  of  any  succession  tax."  For  the 
first  [123]  time  in  the  history  of  our  Succes- 
sion Tax  Acts,  the  receipt  of  State  aid  was 
made  a  condition  of  exemption.  When  the 
Act  of  1911  was  passed.  State  aid  was  given 
to  some  seventeen  hospitals  through  appro- 
priations made  by  public  act.  Public  Acts 
of  1900,  Chap.  118,  and  General  Statutes, 
§  2852.  In  the  session  of  1911,  these  grants 
to  hospitals  were  made  through  the  Special 
Laws,  and  these  appropriations  to  our  hos- 
pitals comprised  then,  as  now,  the  greater 
part  of  all  State  aid  by  way  of  appropria- 
tions by  direct  gift,  or  by  support  furnished. 
It  would  be  futile  to  claim  that  State  aid  by 
appropriations  includes  aid  by  way  of  exemp- 
tion from  taxation. 

In  Chapter  231  of  the  Public  Acts  of  1913, 
the  Act  of  1911  was  repealed,  and  it  was  pro- 
vided that  any  property  passing  by  will  or 
inheritance  in  trust  for  any  charitable  pur- 
poae  should  be  exempt  from  the  succession 
tax.  There  has  thus  been  nothing  up  to  this 
time  to  indicate  that  the  receipt  of  an  exemp- 
tion from  taxation  was  State  aid,  or  that  it 
was  intended  in  any  of  these  Acts  to  include, 
within  the  exemption  from  the  succession 
tax,  property  exempt  from  ordinary  taxes. 
The  Act  of  1913  indicates  a  return  to  the 
early  policy  of  exemption  of  the  1889  Act. 

Chapter  332  of  the  Public  Acts  of  1915,  re- 
cast  the  succession  tax  law,  repealed  the  Act 
of  1913,  and  re-enacted  the  Act  of  1911,  ex- 
cept that  it  omitted  the  words  "by  appropria- 
tions provided  for  by  the  general  statutes." 
The  reason  for  the  omission  is  apparent. 
Up  to  the  passage  of  this  Act  it  must  be  con- 
ceded that  there  were  only  two  forms  of  State 
aid  known  to  our  statute  law,  viz.:  one  by 
direct  gift,  and  one  by  the  furnishing  of  sup- 
port by  means  of  an  appropriation  made  for 
that  purpose.  State  aid  by  way  of  an  exemp- 
tion from  taxation  was  unknown  to  our  law. 
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Prior  to  the  session  of  1911,  State  aid,  as  we 
have  pointed  out,  had  [124]  been  furnished 
certain  designated  hospitals  by  direct  appro- 
priation, and  with  the  session  of  1911,  and 
thereafter,  these  appropriations  were  made 
in  the  Special  Laws.  A  re-enactment,  in  1915, 
oi  the  Act  of  1911,  would  have  omitted  from 
its  benefits  the  very  institutions  to  whom 
State  aid  had  been  the  most  generously  ex- 
tended. At  this  time  it  was  understood  that 
while  the  majority  of  the  appropriations  for 
State  aid  were  made  in  the  Special  Laws, 
some  also  were  made  by  the  Public  Acts,  and 
some  aid  was  extended  by  way  of  sup- 
port made  through  appropriations  of  public 
moneys  for  that  purpose.  Under  these  cir- 
cumstances, the  General  Assembly,  desiring 
that  bequests  to  all  corporations  or  institu- 
tions receiving  State  aid  should  be  exempt 
from  the  payment  of  the  succession  tax,  could 
not  limit  the  beneficiaries  to  those  receiving 
State  aid  by  appropriations,  otherwise  those 
receiving  State  aid  by  way  .of  support  would 
have  been  excluded;  but  by  making  the  re- 
ceipt of  State  aid  the  condition  of  exemption, 
it  would  include  the  two  classes  which  had, 
up  to  that  time,  been  the  sole  recipients  of 
State  aid.  The  reason  .supporting  this  form 
of  exemption  is  found  in  the  fact  that  in- 
creased payments  by  the  State  will  be  avoid- 
ed by  the  exemption  to  institutions  receiving 
State  aid,  but,  in  the  case  of  institutions 
and  corporations  to  whom  the  State  makes 
no  payment  or  furnishes  no  support,  no  such 
reason  exists  for  making  the  exemption. 

We  do  not  think  it  is  of  any  practical 
importance  whether  the  rule  of  strict  or  lib- 
eral construction  of  this  Act  is  adopted,  since 
with  either  construction  the  result  must  be 
the  same.  Since  the  court  has  adopted  the 
liberal  rule  of  construction,  it  is  well  to  in- 
stance the  rule  which  the  authorities  make 
applicable  to  a  case  where  an  exemption  is 
claimed  from  a  general  scheme  of  taxation. 
"Su<!h  exemptions  are  neither  presumed  nor 
allowed,  unless  there  appears  from  the 
[125]  language  of  the  statute  or  charter  to 
he  a  clear  intention  on  the  part  of  the  legis- 
lature to  make  an  exception  to  the  general 
rule."  Cooley  on  Taxation  (2d  ed.)  204; 
Ford  ▼.  Delta,  etc.  Land  Co.  164  U.  S.  662, 
17  S.  Ct.  230,  41  U.  S.  (L.  ed.)  690;  In  re 
Hickok,  78  Vt.  259,  6  Ann.  Cas.  678,  62  Atl. 
725.  '^Statutes  purporting  to  grant  exemp- 
tions from  general  taxation  are  to  be  strictly 
construed."  Cooley  on  Taxation  (2d  ed.) 
205. 

We  agree  with  the  Attorney-General  when 
he  says:  "If  the  General  Assembly  had  in- 
tended to  exempt  all  property  passing  to  cor- 
X>orations  or  institutions  exempt  from  taxa- 
tion, it  is  fair  to  assume  that  it  would  have 
expressed  that  intent  by  express  language  as 
in  the  New  York  statute     .     .     .    and  in  the 


laws  of  Vermont!"  My  brethren  say  that  it 
is  inconceivable  that  the  General  Assembly 
did  not  in  words  limit  the  meaning  of  State 
aid  if  such  was  its  intent.  Until  the  passage 
of  the  Act  of  1915,  State  aid,  as  used  in  our 
statutes,  had  a  recognized  meaning,  and  its 
use  in  other  statutes  will  be  presumed  to  be 
with  a*  similar  meaning  unless  the  contrary 
appears.  There  is  nothing  in  the  Act  of 
1915  which  tends  to  show  that  it  was  intend- 
ed, by  the  use  of  State  aid  in  this  Act,  to 
add  to  its  statutory  meaning  assistance  re- 
sulting from  a  tax  exemption. 

The  Special  Commission  on  Taxation,  in 
its  report  to  the  General  Assembly  in  1917, 
described  the  tax  laws  enacted  in  1915,  as 
"greater  both  in  number  and  importance  than 
the  Greneral  Assembly  had  ever  before  made 
at  a  single  session."  Among  the  sixteen  prin- 
cipal changes  enumerated,  the  "whole  in- 
heritance tax  law  was  recast.  .  .  .  The 
exemptions  of  trusts  for  charitable  purposes 
within  the  State,  other  than  gifts  to  munici- 
pal corporations  of  this  State  for  public  pur- 
poses, were  repealed."  If  this  committee  had 
thought  that  bequests  to  corporations  and 
institutions  which  were  tax  exempt  were  not 
subject  to  the  succession  tax,  it  [126]  can- 
not be  doubted  that  it  would  have  pointed 
out  that,  in  spite  of  the  repeal  of  the  1913 
provision,  the  greater  numl>er  of  trusts  for 
charitable  purposes  were  not  affected  by  this 
repea.1.  Unquestionably  the  committee  were 
of  the  opinion  that  under  the  Act  of  1915  all 
gifts  to  corporations  or  institutions,  except 
those  receiving  aid  in  the  way  of  money  or 
support,  were  by  the  Act  made  subject  to  the 
succession  tax.  The  committee  furtlier  re- 
ported :  "We  recommend  the  exemption  from 
succession  taxes  of  all  testamentary  gifts  to 
corporations  created  under  the  laws  of  Con- 
necticut for  charitable  purposes."  ■  Would  it 
have  so  reported  if  it  liad  been  of  the  opinion 
that  all  corporations  exempt  from  taxation 
were  in  receipt  of  State  aid  ?  The  significance 
of  the  conclusion  of  the  committee  is  the 
greater  from  the  fact  that  its  chairman  was 
former  Chief  Justice  Baldwin. 

Contemporaneous  construction  of  this  Act 
is  of  great  weight.  So  far  as  we  can  learn, 
the  claim  that  tax  exemption  is  State  aid 
has  never  before  been  raised  in  any  proceed- 
ing, and  no  official  has  ever  acted  in  the 
view  that  a  charitable  corporation  which  was 
tax  exempt  was  for  that  reason  in  receipt  of 
State  aid. 

The  majority  opinion  finds,  in  the  legis- 
lative history  of  the  exemption  from  ordinary 
taxes,  of  property  dedicated  by  gift  to  public 
charitable  uses,  a  policy  of  Colony  and  State 
that  no  part  of  such  gifts  shall  be  depleted 
through  the  levy  of  a  tax  or  the  imposition 
of  other  State  burden  upon  it;  and  the  court 
finds  in  a  present  proposal  to  make  any  of 
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these  gifts  subject  to  the  succession  tax,  "» 
new  and  radical  departure  in  policy  in  strik- 
ing contrast  with  that  which  heretofore  has 
characterized  our  governmental  history."  We 
fear  the  strong  sympathy  of  the  court  with 
the  charitable  purposes  of  these  corporations 
and  institutions  which  claim  an  exemption 
from  the  payment  of  the  succession  tax,  has 
momentarily  caused  it  to  forget  that  between 
[127]  1897  and  1911  such  gifts  were  subject 
to  the  succession  tax,  and  between  1911  and 
1013  they  were  so  subject  unless  the  corpora- 
tions or  institutions  to  which  they  were  given 
were  the  recipients  of  State  aid  through  ap- 
propriations under  the  general  statutes. 
There  was  no  "new  and  radical  departure" — 
merely  a  return  to  a  former  policy  of  taxa- 
tion. 

We  refrain  from  expressing  our  view  upon 
the  wisdom  of  imposing  a  suecession  tax  upon 
bequests  to  any  corporations  or  institutions 
devoted  to  charitable  purposes.  We  regard 
that  decision  as  within  the  legislative  func- 
tion. The  General  Assembly  enact  statutes, 
the  judiciary  do  not.  That  Connecticut  had, 
as  a  rule,  exempted  corporations  and  institu- 
tions devoted  to  charitable  purposes  from  the 
pp.yment  of  ordinary  taxes,  indicated  a  public 
policy  as  to  this  class  of  exemptions.  It  did 
not  indicate  a  public  policy  as  to  a  totally 
different  form  of  raising  revenue  by  means  of 
death  charges.  Our  first  succession  tax  law 
was  passed  in  1889;  necessarily  our  public 
policy  as  to  succession  taxes  originated  after 
tl)  is  date.  It  was  no  part  of  a  policy  originat- 
ing long  before  the  succession  tax  law  was 
passed.  We  have  held  that  succession  taxes 
are  death  duties,  charges  upon  the  right  or 
privilege  of  devolution  and  not  taxes  upon 
property  or  person.  Nettleton's  Appeal,  76 
Conn.  235,  66  Atl.  565;  Gallup's  Appeal,  76 
Conn.  617,  57  Atl.  699;  Warner  v.  Corbin, 
91,  532,  100  Atl.  354.  Since  succession  taxes 
are  a  totally  diflferent  concept  from  the  ordi- 
nary tax,  it  follows  that  a  public  policy  con- 
cerning the  ordinary  tax  has  no  relation 
to  a  succession  tax.  The  history  of  our  suc- 
cession tax  laws  furnishes  an  unanswerable 
argument  to  the  contention  that  the  public 
policy  of  the  State  has  been  and  is  against 
making  all  gifts  to  corporations  and  institu- 
tions devoted  to  public  purposes  subject  to 
the  succession  tax.  After  an  experience  of 
ten  years  in  exempting  [128]  from  the  pay- 
ment of  the  succession  tax  all  property  of 
such  corporations  and  institutions  devoted  to 
charitable  purposes,  the  exemption  was  re- 
pealed and  so  remained  for  fourteen  years. 
This  change  in  our  policy  was  taken  with 
deliberation. 

The  General  Assembly  enacted  the  1897 
statute  through  its  knowledge  that  the  living 
often  failed  to  pay  their  just  share  of  the 
cost  of  government,  and  that  it  was  justice 


to  the  State  that  in  the  final  settlement  of 
the  estate  of  the  dead  the  debt  of  the  deceased 
to  the  State  should,  at  least  in  part,  be  paid 
before  payments  should  be  made  to  the  ob- 
jects of  his  boimty,  even  though  these  were 
charitable  trusts.    We  have  approved  of  this 
as  a  legitimate  reason  for  sucoession  taxes, 
and  so  have  the  United  States  Supreme  Court. 
Hopkins'  Appeal,  77  Conn.  644,  649,  60  AtL 
657;   Plummer  v.  Coler,   178  U.  S.  115,  20 
S.  Ct.  829,  44  U.  S.  (L.  ed.)  998.    That  the 
General  Assembly  of  1897  intended  an  entire 
reversal  of  the  early  policy,  is  perfectly  clear 
from  a  reading  of  the  Acta  of  1889  and  of 
1897.    The  fact  that  bequests  to  all  corpora- 
tions and  institutions  devoted  to  charitable 
purposes  were,   under  the  Act   of   1897,  for 
fourteen  years  subject  to  the  succession  tax, 
is   conclusive   of   the   existence   during  that 
time  of  a  public  policy  favorable  to  the  im- 
position of  a  succession  tax  upon  charitable 
trusts  of  this  character.    The  change  in  1911, 
exempting    bequests    only   to   those   corpora- 
tions and  institutions  which  receive  State  aid 
"by  appropriations  provided  for  by  the  gen- 
eral statutes,"  indicated  a  change  in  public 
policy,  to  the  end  that  bequests  to  such  of 
these    corporations    and    institutions   as   re- 
ceived State  aid  by  appropriations  through 
the  general  statutes,  should  be  exempt  from 
the  payment  of  succession  taxes.    The  change 
in    1913   indicated    a   reversal    to   the  early 
policy  exempting  gifts  to  all  institutions  and 
corporations  devoted  to  charitable  purposes. 
The  change  in  1915  indicated  a  partial  rever- 
sal of  the  policy  of  exemption  [129]  of  1913. 
There  was  no  indication  In  the  language  used, 
or  in  the  title  or  historv  of  this  Act,  that 
it  waa   the   public  policy  to  make  gifts  to 
every  corporation  and  institution  which  was 
exempt  from  taxation,  free  from  the  payment 
of  the  succession  tax. 

The  Tax  Commission  report,  to  which  we 
have  referred,  accompanied  its  recommenda- 
tion that  all  charitable  trusts  be  made  free 
from  the  succession  tax,  by  a  bill  carrying  out 
this  recommendation.  The  General  Assemblj 
of  1917  enacted  several  of  the  recommenda- 
tions of  this  Commission,  but  re-enacted  the 
part  relating  to  the  exemption  of  gifts  to 
corporations  and  institutions  receiving  State 
aid,  just  as  it  appeared  in  the  Act  of  1915. 
The  General  Assembly  thus  refused  to  follow 
the  recommendation  of  the  Commission  and 
exempt  from  the  succession  tax  "all  property 
passing  to  or  in  trust  for  the  benefit  of  any 
corporation  incorporated  under  the  laws  of 
this  state  solely  for  charitable  purposes." 
Sn  that  the  latest  expression  of  the  public 
policy  of  the  State  is  a  refusal  to  adopt  the 
policy  which  the  majority  opinion  holds  to 
be  the  established  public  policy  of  the  State. 

Under  the  court's  ruling,  a  bequest  to  any 
corporation   or   institution   which  is  exempt 
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from  ordinary  taxation,  in  whole  or  in  part, 
is  free  from  the  succeasion  tax.  And  this 
holds,  whether  the  corporation  or  institution 
be  devoted  to  charitable  purposes  or  not. 
Surely  the  General  Assembly  never  intended 
to  exempt  gifts  to  business  corporations  from 
the  succession  tax,  although  the  corporation 
might  be  exempt  from  the  payment  of  ordi- 
nary taxes.  Under  the  court's  construction  of 
this  Act,  its  effect,  instead  of  restricting  the 
exemptions  of  1913,  would  enlarge  them  be- 
yond those  known  in  any  of  our  succession 
tax  laws.  The  General  Assembly  which 
passed  the  1915  Act  faced  a  serious  financial 
situation.  The  expenses  of  the  State  far  out- 
ran its  revenue.  The  [130]  Governor  of  the 
State  recommended,  and  the  General  Assem- 
bly passed,  much  taxation  legislation  enlarg- 
ing the  old,  and  discovering  new,  sources  of 
revenue.  In  that  crisis  it  would  indeed  have 
been  strange  had  Governor  and  General  As- 
sembly intentionally  released  from  the  opera- 
tion of  the  succession  tax  gifts  to  corpora- 
tions which  are  tax-exempt  but  which  do  not 
receive  State  aid,  when  the  amount  involved 
was  a  very  substantial  sum.  The  Tax  Com- 
mission of  1917  reported,  as  their  estimate 
from  their  recommendation  that  bequests  to 
Connecticut  charitable  corporations  be  made 
exempt  from  the  payment  of  succession  taxes, 
the  following:  "Reduction  of  Succession 
Taxes  charged  to  Connecticut  charitable  cor- 
porations, probably  on  the  average  about 
$200,000."  This  is  State  history,  and  it  tends 
strongly  to  show  that  the  General  Assembly 
did  not  intend,  by  the  Act  of  1915,  to  include 
under  State  aid,  tax  exemptions  granted  cor- 
porations and  institutions. 

We  concur  in  the  decisions  upon  the  other 
points  involved  in  these  appeals. 

In  this  opinion  Roraback,  J.,  concurred* 

NOTE. 

The  reported  case,  while  recognizing  the 
rule  that  a  general  statutory  exemption  from 
taxation  does  not  exempt  from  an  inheritance 
tax  (see  the  note  to  Washington  County  Hos- 
pital Assoc.  V.  Mealey's  Estate,  Ann.  Cas. 
1915B  1050),  reaches  a  result  which  is  in 
effect  contrary  to  that  rule  by  the  construc- 
tion given  to  a  provision  of  the  Connecticut 
inheritance  tax  act.  That  act  exempts  from 
the  tax  institutions  which  receive  "state  aid," 
and  the  court  holds  that  a  statutory  exemp- 
tion from  property  taxation  is  state  aid  with- 
in the  meaning  of  that  provision,  so  that  an 
institution  whose  property  is  by  statute  ex- 
empted from  taxation  Ia  likewise  exempt  from 
an  inheritance  tax.  * 


SPENCER  ET  AI.. 


V. 


SPENCER  ET  AL. 


New  York  Court  of  Appeals — December  28, 

1916. 


219  N.  Y.  469;  114:  N,  E.  849. 


Tnistfl  and  Tmstees  —  Carrying 
Charges  on  Real  Estate  —  Payment 
from  Principal  er  Income. 

Where  testator  recited  his  one-third  inter- 
est in  a  farm,  estimated  to  be  worth  $400,- 
000,  and  nrovided  that  on  a  sale  before  his 
death  or  by  his  executors  thereafter  a  son 
should  receive  one-fourth  of  the  proceeds,  and 
gave  his  residuary  estate  in  trust  for  invest- 
ment, and  to  pay  over  the  net  annual  income 
to  his  widow  for  life,  and  on  her  death  to  pay 
the  net  annual  income  to  his  son,  and  gave 
the  widow  a  legacy  of  $100,000,  payable  at 
once,  and  left  him  surviving  his  widow,  a  son, 
and  grandson,  and  personal  property  valued 
at  $156,802.50,  certain  city  property  and  a 
residence  in  Newport,  it  is  held  that  the  taxes 
and  carrying  expenses  and  assessments  on  the 
farm,  which  was  unproductive,  leaving  the 
widow  practically  no  net  income,  were  pay- 
able, not  out  of  the  income,  but  out  of  the 
principal. 

[See  note  at  end  of  this  case.] 


The  general  rule  is  that  taxes  and  carrying 
charges  on  real  estate  held  by  trustees  for  a 
life  beneficiary  are  to  be  paid  out  of  the* 
income  of  the  trust  estate,  and  are  not  prop- 
erly chargeable  to  capital  account,  unless  the 
will  contains  unequivocal  directions  to  the 
contrary. 

[See  note  at  end  of  this  case.] 

Spencer  v.  Spenoer,  169  N.  Y.  App.  IMv. 
64,  modified. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  First  Judicial  Department. 

Action  by  Lorillard  Spencer,  3d,  et  al.,  plain- 
tiffs, against  Caroline  S.  Spencer  et  al.,  de- 
fendants. Judgment  at  Special  Term  of  Su- 
preme Court  settling  accounts  of  plaintiffs  as 
trustees.  Judgmexit  affirmed  by  Appellate 
Division  of  Supreme  Court.  Defendant 
named  appeals.  The  facts  are  stated  in  the  . 
opinion.    MoDiFna). 

Herbert  Barry  and  J,  Mayhew  Wamwriyht 
for  appellant. 

Woloott  0-,  Lane  and  Perry  D,  Trafford  for 
plaintiffs,  respondents. 

Charles  H.  Edvoa/rds  and  B.  Aymar  Bands 
for  defendant  Lorillard  Spencer,  4th,  re- 
spondent. 
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[461]  CuDDEBACK,  J. — ^The  question  of  this 
case  is  whether  the  taxes  and  other  carrying 
charges  on  certain  real  estate  left  in  trust 
by  the  testator  shall  be  paid  out  of  income 
or  shall  be  charged  to  the  principal  of  the 
trust  estate. 

Lorillard  Spencer,  2d,  died  March  14,  1912, 
leaving  a  last  will  and  testament  dated 
April  27,  1911,  which  contained  the  follow- 
ing, among  other,  provisions: 

''Third.     Whereas  I  now  have  a  one-third 
(i)    interest  in  a  certain  farm  situated  at 
Williamsbridge,  Borough  of  Bronx,  City  of 
New  York,  which  interest  I  acquired  under 
the  Last  Will  and  Testament  of  my  brother, 
Charles   G.   Spencer,  deceased,   and   whereas 
I  Jiave    agreed    with    my    brother,    WUUiam 
Augustus  Spencer,  and  my  sister,  Eleanora 
L.  S.  Cenci,  to  divide  the  said  farm,  if  the 
said   farm  is  not  sold  by  the   Executors  of 
my'  said  brother  Charles'  estate  before  July 
28th,  1911,  now  therefore,  I  will  and  direct 
that  the  proceeds  of  my  said  interest  in,  or 
share  of,  said  farm  shall  be  divided  as  fol- 
lows: If  I  should  sell  my  entire  interest  in 
said  farm  previous  to  my  death,  I  give  and 
bequeath  to  my  son,  Lorillard  Spencer,  Jr., 
the      sum      of      One      Hundred      Thousand 
[462]   ($100,000)  Dollars;  or  if  I  should  sell 
previous  to  my  death  any  portion  or  portions 
of  my  interest  in  or  share  of  the  said  farm, 
I  give  and  bequeath  to  my  said  son,  Lorillard 
Spencer,  Jr.,  a  sum  equal  to  twenty-five  (25) 
per  cent  of  the  net  proceeds   of  «uch   sale. 
If,  after  my  death,  the  whole  of  my  interest 
in  or  share  of  said  farm,  or  any  portion  or 
portions  thereof  is  sold  by  the  Executors  or 
Trustees,  their  survivors  or  survivor,  succes- 
sors  or   successor,   hereinafter   named,   then 
I  give   and  bequeath  tomy   said   son,  Loril- 
lard Spencer,  Jr.,  a  sum  or  sums  equal  to 
twenty -five  (25)   per  cent  of  the  net  amomit 
or  amounts  realized  from  such  sale  or  sales, 
to   be   paid   to  him   as   soon   as   practicable 
after  the  net  proceeds   of  such   sale   or  re- 
spective sales  are  collected.    If  my  son,  Lor- 
illard Spencer,  Jr.,  should  die  before  me,  or 
if  at  the  time  of  his  death  the  whole  or  any 
portion  of  my  interest  in,  or  share  of,  the 
said  farm  shall  remain  unsold,  then  I  give 
and  bequeath  to  my  daughter-in-law,  Mary 
R.  Spencer,  the  same  share  of  the  proceeds 
of  said  property  which  my  said  son,  Loril- 
lard Spencer,  Jr.,  would  have  received  if  liv- 
'  ing,  provided  that,  at  the  time  of  the  sale 
of   the   said   property,   and   of  each   portion 
thereof,  the  said  Mary  R.  Spencer,  has  not 
remarried." 

'"Sixth.  All  the  rest,  residue  and  remain- 
der of  my  estate  of  every  nature  and  kind, 
whether  real,  personal  or  mixed,  and  where- 
soever situated,  whieh  I  have  or  may  have 
or  of  which  I  may  die  possessed,  and  whether 
in  possession,  reversion  or  remainder,  so  far 
as  I  have  power  to  dispose  of  the  same  by 


will,  I  give,  devise  and  bequeath  to  my  said 
Trustees  hereinafter  named,  their  survivors 
or  survivor,  successors  or  successor,  in  trust, 
however,  for  the  following  purposes:  To  in- 
vest and  reinvest  the  funds  of  said  trust 
estate  and  to  change  the  investments  thereof 
according  to  their  or  his  best  skill  and  judg- 
ment in  the  w»ay  and  manner  hereinafter 
provided;  to  collect  and  receive  the  rent«, 
dividends,  interest  and  income  thereof,  and 
to  pay  over  to  my  said  wife,  Caroline  S. 
Spencer,  [463]  during  her  life,  the  net  an- 
nual income  in  quarterly  installments;  and 
upon  the  death  of  my  said  wife,  Caroline 
S.  Spencer,  to  collect  and  receive  the  rents* 
dividends,  interest  and  income  thereof,  and 
to  pay  over  to  my  said  son,  Lorillard  Spen- 
cer, Jr.,  during  his  life  the  net  annual  in- 
come in  quarterly  installments:  and  upon 
the  death  of  my  said  son,  T>orillard  Spencer, 
Jr.,  I  direct  my  said  Trustees,  their  surviv- 
ors or  survivor,  successors  or  successor,  to 
convey  and  deliver  in  equal  shares  to  the 
lawful  issue  of  my  said  son,  Ijorillard  Spen- 
cer, Jr.,  if  any  then  surviving,  per  stirpes 
and  not  per  capita,  the  principal  of  said 
trust  property  and  any  accrued  income  there- 


on 
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The  will  also  gave  to  the  widow  a  legacy 
of  $100,000,  payable  at  once,  and  made  cer- 
tain other  bequests,  and  explained  that  no 
further  provision  was  made  for  the  testator's 
son,  Lorillard  Spencer,  3d,  because  the  son 
on  the  testator's  death  Avould  receive  certain 
property  of  which  the  testator  had  enjoyed 
the  use  for  life  and  which  yield  an  an- 
nual income  of  $20,000.  The  will  vested  in 
the  plaintiffs  as  trustees  a  very  broad  and 
discretionary  power  to  sell  real  estate. 

The  testator  left  him  surviving  his  widow, 
the  defendant  Caroline  S.  Spencer,  and  his 
son,  the  plaintiff  Lorillard  Spencer,  3d,  and 
his  grandson,  the  defendant  Lorillard  Spen- 
cer, 4th,  son  of  the  plaintiff,  who  is  an  in- 
fant under  the  age  of  fourteen  years. 

Lorillard  Spencer,  2d,  at  the  time  of  his 
death,  was  possessed  of  personal  property 
vthich  amounted,  after  the  payment  of  lega- 
cies and  other  charges  thereon,  to  $156,802.- 
50,  and  which  passed  into  the  hands  of  the 
plaintiffs  as  trustees,  and  also  the  following 
real  estate: 

A  lot  of  land  on  Green  street  in  the  bor- 
ough of  Manhattan; 

•  An  undivided  one-half  interest  in  a  lot 
of  land  on  Broadway  in  the  borough  of  Man- 
hattan; 

An  undivided  one-third  interest  in  the 
Williamsbridge  [464]  farm,  containing 
about  115  acres,  in  the  borough  of  The 
Bronx ; 

An  undivided  one-twelfth  interest  in  land 
on  the  Bronx  and  Pelham  Parkway,  in  the 
borough  of  The  Bronx; 
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His  residence  in  Newport,  Rhode  Island, 
known  as  Chastellux. 

The  Williamsbridge  farm  came  to  the  tes- 
tator by  inheritance  in  or  about  the  year 
1906, .  It  was  practically  unproductive,  as 
was  also  the  land  on  the  Bronx  and  Pelham 
Parkway,  though  that  is  a  small  matter. 

The  testator's  widow  occupied  the  residence 
at  Newport.  The  two  lots  in  Manhattan 
seem  to  have  produced  satisfactory  revenue. 
The  income  which  the  trustees  received  from 
the  trust  estate  from  the  time  of  the  testa- 
tor's death  to  June  1st,  1914,  was  about 
$30,681.46.  Out  of  this  amount  there  was 
paid  by  the  trustees  to  the  beneficiary,  Caro- 
line S.  Spencer,  widow  of  the  testator,  the 
sum  of  $3,060.62.  The  last  payment  was 
made  to  her  on  February  7th,  1913,  and  since 
that  time  she  has  received  nothing.  The 
remainder  of  the  income  over  and  above  the 
amount  paid  to  the  widow  was  paid  for  the 
expenses  of  the  trust  including  $10,494.85 
for  the  taxes  and  carrying  charges  on  the 
unimproved  Williamsbridge  farm,  which 
yielded  practically  no  revenue.  There  was 
aUo  paid  from  the  principal  of  the  trust  fund 
the  sum  of  $12,184.32  for  local  assessments 
on  the  Williamsbridge  farm.  It  is  not  like- 
ly that  the  widow  will  receive  any  further 
income  from  the  trust  estate  as  long  as  the 
Williamsbridge  farm  is  carried  in  the  trust 
fund,  except  as  she  enjoys  the  Newport  resi- 
dence. 

This  action  was  brought  by  the  trustees 
nnder  the  will  of  Lorillard  Spencer,  2d,  to 
settle  their  accounts,  which  accounts  showed 
the  disbursements  mentioned  of  the  principal 
and  income  of  the  trust  fund.  The  defend- 
ant Caroline  S.  Spencer,  the  widow  and  bene- 
ficiary, answered  asking  judgment  that  the 
plaintiffs  as  trustees  be  directed  to  charge 
the  taxes  and  carrying  expenses  of  the  Wil- 
liamsbridge [465]  farm  against  the  principal 
of  the  trust  estate  and  not  against  income. 
The  guardian  ad  litem  for  the  infant  defend- 
ant, Lorillard  Spencer,  4th,  appeared  and  in- 
terposed a  claim  that  the  taxes  and  carrying 
charges  of  the  Williamsbridge  farm  should 
be  paid  from  income  as  they  had  been  there- 
tofore. 

The  trial  court  found  adversely  to  the 
claim  of  the  widow,  and  approved  the  accounts 
of  the  trustees  as  made  and  filed  by  them, 
including  the  payment  of  taxes  and  carrying 
charges  of  the  Williamsbridge  farm  from  the 
income  of  the  trust  estate.  The  judgment 
of  the  trial  court  was  affirmed  in  the  Appel- 
late Division  by  a  divided  court;  and  the 
defendant  Caroline  S.  Spencer  appeals  from 
that  decision  of  the  Appellate  Division  to 
this  court.  The  most  active  opponent  of 
the  w^idow's  claims  on  this  appeal  is  the  coun- 
sel for  the  guardian  ad  Ufnn, 
Ann.  Cas.  1918E.— 60. 


The  general  rule  undoubtedly  is  that  taxes 
and  carrying  charges  on  real  estate  held  "hy 
trustees  for  a  life  beneficiary  are  to  be  paid 
out  of  the  income  of  the  trust  estate,  and 
are  not  properly  chargeable  to  capital  ac- 
count, unless  the  will  of  the  testator  con- 
tains unequivocable  directions  to  the  contra- 
ry. Tlie  authorities  establishing  this  prop- 
osition are  nimierous.  The  following  cases 
illustrate  the  rule,  perhaps  as  well  as  any 
others:  Matter  of  Albertson,  113  N.  Y.  434, 
21  N.  E.  117;  Woodward  v.  James,  115  N.  Y. 
346,  22  N.  E.  150;  Clarke  v.  Clarke,  145  N.  Y. 
476,  40  N.  E.  220.  There  is,  however,  no 
doubt  that  this  rule  of  construction  which 
requires  the  payment  of  taxes  and  carrying 
charges  out  of  income  yields  wlien  opposed 
to  the  plain  intention  of  the  testator. 
(Lawrence  v.  Littlefield,  215  N.  Y.  561,  109 
N.  E.  611;  Matter  of  Pitney,  113  App.  Div. 
845,  99  N.  Y.  S.  588,  affirmed  186  N.  Y.  540, 
78  N.  E.  1110;  Sheffield  v.  Cooke,  39  R.  I. 
217,  98  Atl.  161.) 

In  Lawrence  v.  Littlefield  this  court  said: 
"The  legal  question  presented  by  the  com- 
plaint and  demurrer  is  whether  under  a  will 
creating  a  trust  of  unproductive  real  estate, 
income  payable  to  a  life  beneficiary  and  re- 
mainder [466]  to  others,  with  an  imperative 
power  of  sale  and  equitable  conversion  of  the 
real  estate  into  personalty  at  the  death  of 
vthe  testator,  with  actual  sale  and  conversion 
accruing  only  after  a  considerable  delay,  the 
testator  will  be  held  to  have  intended  that 
the  proceeds  thus  and  when  realized  shall  be 
apportioned  between  income  payable  from  the 
time  of  his  death  to  the  life  beneficiary  and 
principal  belonging  to  the  remaindermen,'  or 
whether  he  is  to  be  assumed  to  have  intended 
that  the  proceeds  thus  realized  should  be 
treated  wholly  as  principal  with  income  pay- 
able thereon  to  the  life  beneficiary  only  from 
the  date  of  actual  conversion."     (p.  567.)* 

Counsel  for  the  guardian  ad  litem  seeks  to 
distinguish  the  Lawrence  case  from  the  one 
under  consideration  by  the  fact  that  in  the 
Lawrence  case  the  power  of  sale  in  the  trus- 
tees was  imperative,  so  that  the  unproductive 
real  estate  would  not  long  remain  a  part  of 
the  trust  fund.  But  the  court  in  its  opinion 
continued  and  said :  "While  it  may  have  been 
assumed  that  the  trustees  or  executors  would 
be  compelled  to  exercise  discretion  as  to  the 
time  and  manner  of  sale,  it  ought  not  to  be 
held  by  the  court  that  the  testatrix  intended 
that  the  first  object  of  her  bounty  should  be 
deprived  of  all  benefit  under  the  will  to  the 
advantage  of  the  more  remote  remaindermen 
during  the  years  that  might  necessarily  be 
occupied  in  finding  a  market  for  $8,000,000 
worth  of  unproductive  real  estate."  (p. 
569.) 
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The  question  in  the  case  under  considera- 
tion, therefore,  depends  on  what  was  the  in- 
tention of  the  testator,  Lorillard  Spencer, 
2d,  by  the  clauses  quoted  from  his  will  at 
the  outset  of  this  opinion. 

Counsel  for  the  guardian  ad  litem  argues 
that  by  the  will  a  single  composite  trust 
fund  was  created  which  includes  all  the  re- 
siduum of  the  testator's  estate  left  after  car- 
rying out  the  other  provisions  of  the  will, 
and  that  it  is  the  net  income  from  this  com- 
posite fund  that  was  given  to  the  wid- 
ow, Caroline  8.  Spencer,  for  life.  The 
[467]  argiunent  further  is  that  the  claim 
now  made  by  the  widow  requires  the  trustees 
to  treat  the  trust  estate  as  consisting  of  sep- 
arate parts  of  which  separate  accoimts  must 
be  kept. 

The  answer  to  this  contention  is  that  the 
composite  trust  fund  of  which  the  counsel 
speaks  has  not  yet  been  really  created.  The 
sixth  clause  of  the  will  gives  the  residuum 
of  the  estate  to  the  trustees  named  in  trust 
to  invest  and  reinvest  the  same  and  pay  the 
income  to  the  widow  as  directed.  It  seems 
quite  plain  that  the  testator  did  not  intend 
to  have  this  unproductive  Williamsbridge 
farm  go  permanently  to  make  up  the  com- 
posite trust  fund.  The  third  paragraph  of 
the  will  shows  that  he  expected  to  dispose 
of  the  farm  before  he  died,  or  that  his  trus- 
tees would  sell  it  soon  after  his  death.  He 
had  owned  the  farm  for  some  five  years  at  the 
date  of  the  will,  and  he  knew  something  of 
the  cost  of  carrying  it.  To  give  his  widow 
the  income  from  the  unproductive  farm 
would  be  somewhat  of  a  mockery.  Iliat 
would  be  to  place  in  the  composite  trust  fund 
an  investment  which  would  not  only  consume 
all  the  income,  but  in  the  end  would  con- 
sume the  principal  of  the  fund.  The  farm, 
while  owned  by  the  trustees,  should  be  con- 
sidered and  treated  apart  from  the  trust 
fund. 

It  is  quite  evident  from  a  reading  of  the 
third  clause  of  the  will  that  the  testator 
regarded  $100,000  as  the  value  of  twenty- 
five  per  cent  of  his  interest  in  the  Williams- 
bridge  farm,  which  would,  of  course,  make 
its  total  value  $400,000,  and  of  this  amount 
seventy-five  per  cent,  or  $300,000,  would  fall 
into  the  trust  fund  created  for  the  widow. 
Then  the  income  from  the  fund,  together  with 
her  legacy  of  $100,000,  would  enable  the  wid- 
ow to  occupy  the  Newport  residence  and  live 
in  the  style  to  which  she  was  accustomed 
during  the  life  of  her  husband.  As  con- 
strued by  the  trustees,  the  provisions  of  the 
will  giving  the  widow  the  net  income  of  the 
trust  estate  would  defeat  that  purpose. 

[468]  Counsel  for  the  guardian  ad  litem 
further  argues  thcFfc  there  is  nothing  in  the 
will  which  shows  that  the  testator  intended 


that  the  widow  should  actually  occupy  the 
Newport  residence,  and  that  the  trustees 
were  given  power  to  sell  or  lease  that  prop- 
erty. If  the  widow  should  give  up  the  New- 
port residence  and  the  trustees  should  ex- 
ercise their  power  of  sale  or  lease  over  the 
property,  the  net  i^icome  from  the  trust  es- 
tate would  be  increased,  but  even  then,  tak- 
ing the  local  assessments  into  consideration, 
the  income  would  not  satisfy  the  require- 
ments of  the  Williamsbridge  farm.  Besides, 
the  Newport  house  was  the  principal  place 
of  residence  of  the  testator,  and  it  is  not 
likely  he  intended  that  his  widow  should 
be  compelled  to  give  it  up. 

If  the  Williamsbridge  farm  is  not  to  be 
regarded  and  carried  as  a  permanent  in- 
vestment in  the  trust  fund  created  by  the 
testator,  it  must  also  be  true  that  the  tes- 
tator did  not  intend  that  the  taxes  and  car- 
rying charges  of  the  farm  should  be  paid 
from  the  income  of  the  fund,  and  that  is 
the  conclusion  which  I  have  reached. 

The  judgment  appealed  from  should  be 
modified  so  as  to  adjudge  that  the  taxes  and 
carrying  charges  of  the  Williamsbridge  farm 
should  be  transferred  from  income  to  prin- 
cipal account  and  the  amount  heretofore  de- 
ducted from  the  income  of  the  trust  estate 
to  meet  such  taxes  and  carrying  charges 
should  be  paid  to  the  defendant  Caroline  S. 
Spencer,  and  that  future  disbursements  for 
such  taxes  and  carrying  charges  should  be 
dealt  with  in  like  manner.  The  judgment 
should  also  be  modified  so  as  to  provide  that 
any  party  may  apply  at  the  foot  thereof  for 
further  relief  as  to  what  particular  part  of 
the  principal  fund  which  should  be  applied 
to  meet  such  taxes  and  carrying  charges, 
or  for  relief  as  to  how  the  proceeds  of  any 
sale  of  the  Williamsbridge  farm  should  be 
applied.  The  costs  of  the  defendant  Caroline 
8.  Spencer  and  of  the  counsel  for  the  guardi- 
an ad  litem  should  be  [469]  paid  from  the 
trust  fund.  The  appeal  from  the  order  de- 
nying the  application  to  amend  the  answer 
of  the  defendant  Caroline  S.  Spenoer  should 
be  dismissed,  without  costs. 

Willard  Bartlett,  Ch.J.,  Collin,  Hogan, 
Cardozo  and  Pound,  JJ.,  concur;  Hisoock, 
J.,  absent. 

Judgment  accordingly. 

On  Motion  to  Aiicend  Rjnii'iTiTUB. 
(220  N.  Y.  654;  March  6,  1917.) 

Motion  granted  and  opinion  and  the  remit- 
titur based  thereon  amended  by  inserting  in 
the  opinion  after  the  words  "taxes  and  car- 
rying charges  of  the  Williamsbridge  Farm" 
the  words  ''so  far  as  not  met  by  the  income 
from  the  farm  itself,"  without  costs. 


NOTE. 

Taxes  and  Carrylnc  Charges  on  Real 
Estate  Held  in  Trust  as  Payable  Out 
of  Income  or  Capital. 

Introductory,  947. 
General  Kulc,   947. 
Exceptions  to  Rule:  * 

Land  Unproductive,    952. 
Direction  in  Will  or  Deed,  956. 
Expenses  *  Incurred    in    Protecting    Cor- 
pus: « 
Improvements  by  Trustee,  966. 
Improvements  by  Municipality,  959. 
Litigation,    959. 
Agreement  of  Parties,    960. 

Introductory » 

The  purpose  of  this  note  is  to  discuss  the 
cases  passing  on  the  question  whether  taxes 
and  other  carrying  oharges,  such  as  the  cost 
of  repairs,  interest  on  mortgages,  insurance 
premiums,  etc.,  on  real  estate  held  in  trust 
are  to  be  paid  out  of  the  income  or  out  of 
the  principal  estate.  Cases  discussing  the 
duties  of  a  life  tenant  purely  as  such,  or 
that  of  a  remainderman  with  respect  to 
the  payment  of  taxes,  the  making  of  repairs, 
etc.,  are  not  considered.  This  latter  point 
is  todched  on  in  the  notes  to  Porter  v.  Os- 
mun,  3  Ann.  Cas.  687,  and  Missouri  Cent. 
Bldg.  etc.  Assoc,  v.  Eveler,  Ann.  Cas.  1913A 
486. 

The  question  whether  taxes  and  carrying 
charges  on  personal  property  held  in  trust 
are  to  be  paid  out  of  the  income  or  the 
capital  is  discussed  in  the  note  to  Park- 
hurst  V.  Ginn,  reported  post,  this  volume,  at 
page  982. 

Oeneral  Rule, 


The  general  rule  is  tha't  the  taxes  and 
other  necessary  expenses  incurred  in  the  ad- 
ministration of  real  estate  held  in  trust  are 

* 

chargeable  to  the  income  of  the  trust  prop- 
erty, and  are  not  to  be  paid  out  of  the  capi- 
tal. 

England. — ^Dent  v.  Dent,  30  Beav.  363; 
In  re  Wills  [1902]  1  Ch.  16;  In  re  Fowler, 
16  Ch.  D.  723;  In  re  Hotchkys,  32  Ch.  D. 
408;   Bowes  v.  Strathmore,  8  Jur.  92. 

Coiwiecticut, — Guthrie  v.  Wheeler,  61 
Conn.  207;  Wordings  Appeal,  71  Conn.  631, 
42  Atl.  659,  71  Am.  St.  Rep.  219. 

District  of  Columbia, — Stansbury  v,  In- 
glehart,  20  D.  C.  134. 

Georgia, — ^McCook  v.  Harp,  81  Ga.  229,  7 
S.  E.  174. 

Haroaii, — Cummins  r.  Cummins,  21  Ha- 
waii 742. 

Kentucky.— UsLst  v.  Wilder,  140  Ky.  767, 
:131  8.  W.  793;  Johnson  v.  Johnson,  164  Ky. 
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724,  176  S.  W.  199;  Whittingham  v.  Scho- 
field,  67  S.  W.  846. 

Maine.— Veajzie  v.  Forsaith,  76  Me.  172. 

Massachusetts. — ^Watts  v.  Howard,  7  Mete. 
478 ;  Little  v.  Little,  161  Mass.  188,  36  N.  E. 
795;  Jordan  v.  Jordan,  192  Mass.  337,  78 
N.  £.  459;  Cogswell  v.  Weston,  228  Mass. 
219,  117  X.  E.  37. 

ifw«o«ri.— Hildenbrandt  v.  Wolf,  79  Mo. 
App.  333;  Berry  v.  Stigall,  125  Mo.  App. 
264,  102  S.  W.  585. 

yew  Hampshire. — ^Brown  v.  Berry,  71  N. 
H.  241,  62  Atl.  870. 

New  Jersey. — ^Mulford  v.  Mulford,  42  N. 
J.  Eq.  68,  6  Atl.  600 ;  Tuttle's  Case,  49  N.  J. 
Eq.  259,  24  Atl.  1;  Brown  v.  Qrandin,  13 
Atl.  266. 

New    York. — Cairns   v.    Chabert,    3    Edw. 
812;  Matter  of  Young,  17  Misc.  680,  41  N., 
Y.  S.  539,  160  N.  Y.  705,  57   N.  E.   1129; 
Matter  of  Brooklyn  Trust  Co.  92  Miso.  674, 

157  N.  Y.  S.  547,  affirmed  173  App.  Div.  948, 

158  N.  Y.  S.  1109;  Jacobs  v.  Steinbrink,  164 
App.  Div.  715,  149  N.  Y.  S.  337;  In  re  Al- 
bertson,  113  N.  Y.  434,  21  N.  E.  117 ;  Wood- 
ward V.  James,  115  N.  Y.  346,  22  N.  E.  160 ; 
Stevens  v.  Melcher,  152  N.  Y.  661,  46  N.  E. 
965.  See  also  Matter  of  Hurlbut,  61  Misc. 
263,  100  N.  Y.  S.  1098;  In  re  Fargo,  68  Misc. 
273,  125  N.  Y.  S.  156;  In  re  Myers,  161  N. 
Y.  8.  1111. 

Pen/nsylvania. — ^In  re  Brown,  208  Pa.  St. 
161,  57  Atl.  360.  See  also  Barger's  Appeal, 
100  Pa.  St.  239;  In  re  Penn-Gaskell,  208  Pa. 
St.  342,  67  Atl.  714. 

Rhode  Island. — Greene  v.  Greene,  10  R.  I. 
626,  36  Atl.  1042,  3  L.R.A.  790;  Rhode  Is- 
land Hospital  Trust  Co.  v.  Harris,  20  R.  I. 
408,  39  Atl.  750. 

South  Carolina. — ^Tupper  v.  .Fuller,  7 
Rich.  Eq.  170. 

Wisamsin. — In  re  Cole,  102  Wis.  1,  78  N. 
W.  402,  72  Am.  St.  Rep.  854. 

In  the  case  of  In  re  Hotchkys,  32  Ch. 
Div.  ( Eng. )  408,  it  appeared  that  a  testatrix 
left  in  trust  two  estates,  one  encumbered  with 
a  mortgage.  Thereafter  the  trustees  sought 
to  apply  the  income  of  the  unencumbered  es- 
tate towards  the  payment  of  interest  on  the 
mortgage  of  the  other  estate.  It  was  held 
that  they  had  power  to  do  so. 

In  Johnson  v.  Johnson,  164  Ey.  724,  176 
8.  W.  199,  it  appeared  that  a  testatrix  de- 
vised her  real  estate  to  her  executor  in  trust 
for  her  son  who  was,  during  his  life,  to  re- 
ceive the  income  thereof.  The  testatrix  fur- 
ther provided:  ''Should  my  said  son  become 
wholly  incapacitated  from  work,  the  said 
Trust  Company  shall  have  full  power  to  pro- 
vide for  my  son's  necessities  out  of  the  prin- 
cipal of  said  estate  should  the  income  be  in- 
guffioient."  It  further  appeared  that  the  son, 
suffered  for  some  time  with  hay  fever  and 
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that  his  son  was  an  invalid.  The  former 
spent  a  considerable  time  in  nursing  and 
looking  after  the  wants  of  the  latter.  For 
several  years  the  son's  income  from  his  busi- 
ness was  very  small  and  the  trustee,  by  order 
of  court,  allowed  him  several  sums  of  money 
out  of  the  principal  of  the  estate  held  in 
trust.  Meantime  the  taxes  which  accrued  on 
the  real  estate  remained  unpaid.  Thereafter 
the  son  brought  an  action  in  chancery  to  have 
the  trustee  compelled  to  pay  the  taxes  out  of 
the  principal,  but  the  chancellor  sustained  a 
demurrer  to  his  petition.  In  affirming  this 
ruling  the  court  said:  "Considered  in  the 
light  of  the  other  provisions  of  the  will,  we 
think  it  clear  that  the  words  'wholly  inca- 
pacitated from  work'  should  not  be  given  a 
very  strict  construction.  While  the  testatrix 
•  gave- to  her  son  only  a  life  estate  in  the  prop- 
erty devised,  it  is  apparent  that  she  intended 
the  property  primarily  for  his  necessities, 
viewed  from  the  standpoint  of  the  social  posi- 
tion which  he  occupied.  His  necessities,  how- 
ever, should  not  be  measured  by  mere  tempo- 
rary conditions,  but  by  his  average  earnings. 
If  they  are  sufficient  to  meet  his  necessities, 
.  he  should  not  receive  an  allowance  merely  be- 
cause, for  a  month  or  two  at  a  time,  his  earn- 
ings are  not  as  much  as  during  the  remaining 
months  of  the  year.  In  passing  on  the  ques- 
tion of  allowances  out  of  the  principal  of  the 
estate,  it  must  also  be  borne  in  mind  that 
the  principal  should  not  be  consumed  while 
appellant  is  comparatively  young  and  fully 
able  to  talce  care  of  himself,  for,  in  such  a 
case,  there  will  be  nothing  left  for  him  when 
he  grows  older  and  is  not  able  to  provide 
for  himself.  Doubtless  this  phase  of  the  case 
was  present  in  the  mind  of  the  chancellor 
when,  because  of  the  temporary  conditions 
then  existing,  he  made  appellant  an  allow- 
ance out  of  the  principal,  but  at  the  same 
time,  for  the  purpose  of  preserving  the  prin- 
cipal of  the  estate,  provided  that  the  trustee 
should  sequester  the  rents  after  the  expira- 
tion of  a  period  of  two  years.  As  the  chan- 
cellor had  jurisdiction  of  the  parties  and  of 
the  subject-matter,  he  had  full  power  to  ren- 
der the  judgment  in  question,  and  we  cannot 
say  that  he  erred  in  refusing  to  relieve  ap- 
pellant of  the  payment  of  rent  merely  on  ac- 
count of  the  temporary  withdrawal  from  the 
state  of  certain  insurance  companies  which 
he  represented.  As  the  chancellor,  however, 
has  power  to  modify  the  judgment,  we  doubt 
not  that  he  will  do  so  on  proper  application 
.  if  appellant's  necessities  become  so  pressing 
as  to  justify  such  action.  The  amended  pe- 
tition shows  that  taxes  amounting  to  $278 
are  due  on  the  real  estate  occupied  by  ap- 
pellant. It  appears  that  the  trustee  has  in 
its  hands  about  $450  in  personal  property. 
It  is  the  general  rule,  of  course,  that  where 
an  estate  is  held  in  trust  for  the  benefit  of 


one  person  for  life  and  another  in  remainder, 
taxes  are  chargeable  to  and  payable  out  of 
the  income  or  the  life  tenant's  interest- 
Hence  the  life  tenant  who  has  the  entire  use 
of  an  estate  must  pay  the  taxes  assessed 
against  the  estate.  The  reason  of  this  rule 
lies  in  the  fitness  of  the  exaction  of  annual 
charges,  which  go  to  the  maintenance  of  the 
fund,  from  him  who  has  the  produce  of  the 
fund,  otherwise  the  principal  would  be  ex- 
hausted in  its  self-support.  Tuttle's  Case,  49 
N.  J.  Eq.  259,  24  Atl.  1.  In  such  cases,  how- 
ever, the  life  tenant's  liability  is  limited  to 
the  income  received.  Appellant  is  now  oc- 
cupying the  residence  from  which  the  chief 
income  of  the  estate  is  derived.  He  does  not 
allege,  nor  could  he  allege,  that  the  income 
from  the  balance  in  the  tru^ee's  hands  was 
sufficient  to  pay  the  taxes.  Indeed,  a  large 
portion  of  the  principal  of  the  estate  has  al- 
ready been  turned  over  to  him  for  his  ne- 
cessities. In  view  of  his  occupancy  of  the 
residence  and  of  the  absence  of  iAcome  to 
discharge  the  taxes,  the  trustee  should  be  re- 
quired to  pay  the  taxes  out  of  the  principal 
of  the  estate  only  in  the  event  that  the  press- 
ing necessities  of  appellant  require  it.  As 
the  amended  petition  fails  to  state  facts  show- 
ing such  necessity,  the  chancellor  did  not  err 
in  sustaining  the  demurrer  to  that  portion 
thereof  asking  that  the  trustee  be  required 
to  pay  the  taxes.  Of  course,  on  presentaticHi 
of  a  proper  state  of  facts,  the  chancellor,  hav- 
ing in  mind  the  unmistakable  intention  of  the 
testatrix  to  provide  primarily  for  the  neces- 
sities of  her  son,  may,  at  any  time,  direct 
the  payment  of  the  taxes  out  of  the  princi- 
pal of  the  estate  if  the  pressing  necessities 
of  appellant  require  that  this  be  done  in  or- 
der that  his  home  may  be  saved.  Judgment 
affirmed." 

In  Guthrie  v.  Wheeler,  51  Conn.  207,  it 
appeared  that  cei^tain  real  estate  was  left  to 
Elisha  Wheeler,  in  trust.  One  of  the  clauses 
in  the  will  read  as  follows:  "First.  The 
said  Elisha  Wheeler  shall  pay  lo  my  wife, 
Polly  Ann  Guthrie,  annually,  the  entire  renta 
and  profits  of  the  said  entire  estate  which 
may  remain  after  the  said  debts  and  charges 
have  been  paid,  so  long  as  she  lives,  or  to 
occupy  and  improve  said  estate  during  her 
natural  life.  ...  At  and  after  the  decease 
of  my  said  wife,  then  I  direct  the  said  Elisha 
Wheeler  to  pay  to  my  brother  Albert  Guthrie 
the  one-half  of  the  rents  and  profits  of  my 
said  estate  annually  during  his  life,  and  like- 
wise to  pay  the  other  half  of  said  rents  and 
profits  to  my  brother  John  B.  Guthrie  during 
his  life."  In  construing  the  will  the  court 
held  that  the  taxes,  the  cost  of  repairs  (both 
temporary  and  permanent)  and  the  expenses 
of  managing  the  estate  were  to  be  paid  out 
of  the  income,  saying:  "The  plaintiff  claims 
that  the  defendants  are  not  entitled  to  have* 
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the  taxes,  the  repairs,  and  the  expenses  of 
managing  the  estate,  deducted  from  the  in- 
come. It  is  conceded  that  in  the  ordinary 
trusts  such  expenses  must  be  paid  from  the 
income  of  the  trust  fund.  If  it  is  otherwise 
in  this  case,  it  is  so  by  reason  of  the  provi- 
sions of  this  will.  If  the  testator  had  in- 
tended that  one-half  of  the  gross  income 
should  be  paid  to  the  plaintiff  we  should  ex- 
pect to  find  that  intent  expressed  in  the  will. 
We  do  not  think  the  words  'entire  rents  and 
profits,  etc.,*  express  such  an  intention.  The 
word  'rents*  is  more  particularly  applicable 
to  real  estate,  and  in  this  case  to  a  farm. 
Ordinarily  we  should  understand  from  it  the 
products  of  the  farm  after  paying  ex^^enses. 
The  word  'profits,'  used  in  this  connection, 
necessarily  imports  the  balance  of  the  in- 
come after  paying  expenses.  The  testator 
doubtless  meant  by  the  expression  *the  en- 
tire rents  and  profits'  all  the  rents  and  pro- 
fits; and  it  is  as  applicable  to  the  net  income 
as  to  the  gross  income.  We  think  the  better 
view  is  that  in  this  case,  sis  in  ordinary 
trusts,  tlie  income  shall  bear  the  expenses. 
The  circumstance  that  Wheeler  ultimately 
has  the  property  cannot  change  the  rule.  The 
testator  might  indeed  have  imposed  upon  him 
the  burden  of  managing  the  property,  but  he 
nas  not  done  so,  and  we  are  not  at  liberty  to 
do  it.  While  Mrs.  Guthrie  occupied  the  farm 
she  purchasi'd  the  stock  belonging  to  her  hus- 
band's estate.  After  her  death,  and  the  farm 
had  come  into  the  possession  of  Wheeler,  he 
repurchased  the  stock  for  the  farm.  This 
was  in  1871.  By  reference  to  the  account  it 
will  appear  that  the  income  from  the  farm 
consisted  of  the  avails  of  produce  sold  for  that 
and  the  succeeding  years.  The  farm  must  be 
stocked  in  order  to  be  productive.  It  is 
found  that  the  purchase  was  reasonable  and 
proper,  if  he  had  a  right  to  make  it.  That 
it  was  his  right  to  stock  the  farm  we  can 
entertain  no  doubt.  That  being  so,  it  is  con- 
ceded that  it  was  right  for  him  to  purchase 
necessary  hay  with  which  to  feed  the  stock. 
Money  expended  on  Bennett's  Bridge  should 
also  be  paid  out  of  the  income.  It  is  true  it 
was  expended  not  for  ordinary  repairs  but 
for  repairs  in  the  nature  of  permanent-  im- 
provements. But  it  is  difficult  to  make  any 
legal  distinction  between  ordinary  and  ex- 
traordinary repairs.  If  they  are  necessary 
in  order  to  preserve  the  property  and  make  it 
productive,  they  should  be  paid  for  from  the 
income.  If  the  life  tenant  should  die  soon 
after  making  such  repairs  there  may  be  an 
apparent  hardship.  On  the  other  hand  if  he 
lives  many  years,  as  in  this  case,  he  receives 
the  benefit  of  the  investment."  In  Woodward 
V.  James,  115  N.  Y.  346,  22  N.  E.  150,  the 
court  said:  "Two  things  are  made  manifest 
by  these  testamentary  provisions.  The  bur- 
den of  all  taxes  and  charges,  and  of  all  in- 
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terest  and  obligations,  was  thrown  upon  the 
moiety  of  the  income  given  to  the  heirs,  and 
the  half  bequeathed  to  the  wife  was  relieved 
from  that  deduction,  and  she,  as  executrix, 
was  to  have  the  management,  direction  and 
disposition  of  the  property  and  income  *as 
devised.*  She  was  to  have  its  management 
and  direction.  That  involved  the  collection 
and  receipt  of  the  income  and  rents  and  prof- 
its of  the  estate,  the  investment  of  its  funds 
and  the  leasing  of  its  lands.  It  involved  also 
the  payment  by  her,  out  of  the  income,  of  the 
charges  existing  and  thereafter  to  accrue  dur- 
ing her  life.  ...  It  remains  to  consider 
the  conclusion  of  the  general  term  in  another 
respect  wherein  it  agreed  with  the  trial  court 
and  affirmed  its  judgment.  *  An  emergency 
was  suggested  as  likely,  or  at  least  possible, 
to  arise,  in  which  some  source  of  payment 
should  be  designated  for  an  excess  of  current 
charges  beyond  the  half  of  the  income  upon 
which  that  burden  was  imposed.  It  is  evi- 
dent that  if  such  charges  exhausted  the  moi- 
ety of  the  income  not  given  to  the  wife,  and 
still  some  portion  remained  unpaid,  the  bal- 
ance could  only  be  met  from  one  of  two 
soufces;  either  the  income  of  the  wife  or  the 
corpus  of  the  estate.  The  special  term  de- 
clared in  and  by  its  judgment  that  the  latter 
should  bear  the  burden,  and  that  conclusion  is 
challenged  on  this  appeal.  We  are  referred  to 
our  own  decision  recently  made  (In  re  Al- 
bertson,  113  N.  Y.  434),  in  which  we  said, 
per  Gray,  J.,  that  to  sustain  a  construction 
whereby  capital  is  impaired  in  the  payment 
of  taxes,  expenses  and  interest,  the  direction 
should  be  unequivocal  and  unmistakable. 
There  is  no  such  direction.  The  testator  evi- 
dently did  not  contemplate  that  emergency. 
He,  doubtless,  supposed,  as  he  might  have 
done  quite  reasonably,  that  the  moiety  of  in- 
come given  to  the  heirs  would  be  not  only 
ample  for  the  burden  which  he  imposed  uix>n 
it,  but  sufficient  besides  to  supply  a  surplus 
for  division  among  them.  In  the  absence  of 
a  positive  direction  as  to  an  excess  of  current 
expenses  beyond  the  moiety  of  income  charged 
with  their  payment,  the  general,  rule  must 
prevail  and  such  excess  be  charged  upon  the 
moiety  given  to  the  widow.  The  language  of 
the  will,  freeing  her  half  from  any  deduc- 
tions, was  used  in  connection  with  the 
provision  imposing  the  burden  on  the  other 
half  and  without  reference  to  an  emergency 
which  the  testator  did  not  contemplate 
and  for  which,  therefore,  he  did  not 
provide." 

In  Stansbury  v.  Inglehart,  20  D.  C.  134,  it 
appeared  that  one  Dixon,  in  his  lifetime, 
made  a  deed  of  trust  of  certain  real  property, 
by  which  he  conveyed  the  same  to  Inglehart. 
Inglehart  was  to  hold  the  property  for  the 
benefit  of  Mrs.  Dixon,  the  grantor's  wife, 
during  her  life  or  as  long  as  she  remained  his 
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widow  and  then  to  convey  the  property  to 
his  (Dixon's)  heirs,  if  any,  and  if  there  be 
none  to  Ida  Stansbury.  Sometime  after  Dix- 
on died,  the  property  became  somewhat  di- 
lapidated and  the  taxes  thereon  remained  un- 
paid. His  widow  proposed  to  Ida  Stansbury, 
who  was  an  infant  seventeen  years  of  age, 
and  to  her  parents  that  the  property  should 
be  partitioned  between  them  in  fee  simple. 
Ida  Stansbury  and  her  parents  assented  to 
this  proposition  and  after  the  appointment 
of  a  guardian  for  the  former  a  part  of  the 
real  estate  was  sold, and  the  proceeds  thereof 
applied  to  pay  the  accrued  taxes,  the  cost 
repairs  on  the  remaining  property  and  the  ex- 
penses of  the,  partition  suit.  The  unsold 
property  was  divided  in  two  equal  parts  be- 
tween Mrs.  Dixon  and  Ida  Stansbury.  Soon 
after  the  partition  proceedings  Mrs  Dixon 
married  one  Davis,  to  whom  it  appears  she 
was  engaged  before  the  proceedings  started. 
In  an  action  to  set  aside  the  division  of  the 
property  it  was  held  that  the  plaintiff  could 
obtain  the  relief  asked  for  since  the  court 
had  no  power  to  apply  the  sale  of  the  corpus 
to  the  payment  of  taxes  and  other  carrying 
charges.  The  court  said:  "It  appears  from 
the  proceedings  before  the  auditor  that  the 
entire  arrearage  of  taxes  had  accrued  subse- 
quent to  the  death  of  Gustavus  R.  Dixon,  and, 
therefore,  while  it  was  incimibent  upon 
the  life  tenant  to  pay  them.  .  .  .  That 
proceeding  was  the  suit  of  a  life  tenant 
against  an  infant  remainderman,  asking 
for  a  sale  in  fee  simple  of  so  much  of  the 
premises  as  should  suffice  to  pay  the  accrued 
taxes,  and  to  repair  the  buildings  on  the  un- 
sold residue;  and  further  asking  for  a  par- 
tition of  such  unsold  residue  between  the 
life  tenant  and  the  remainderman.  It  ap- 
pears that  the  whole  of  the  arrears  of  the 
taxes  had  accrued  during  the  petitioner's  own 
life  tenancy;  but  how  far  the  dilapidation  of 
the  buildings  had  occurred  during  the  same 
time  does  not  appear.  The  fact  may  not  af- 
fect the  question  before  us,  but  it  is  interest- 
ing to  observe  that  about  $1,000  of  the  pro- 
ceeds of  the  sale  made  for  these  alleged 
purposes,  were  devoted  to  the  costs  and 
expenses  of  the  proceeding;  and  that  all 
of  the  residue  was  absorbed  in  the  pay- 
ment of  taxes.  No  repairs  appear  to  have 
inured  to  the  remainderman.  By  the  com- 
mon law  the  taxes  in  question,  and,  so  far 
as  they  were  required  by  dilapidations  oc- 
curring during  her  life  estate,  the  repairs, 
were  charges  which  the  life  tenant  herself 
was  to  meet.  They  were  not  charged  by  the 
terms  of  the  trust  upon  the  whole  estate;  so 
the  burden  remained  as  at  common  law.  Of 
course,  equity  had  no  jurisdiction  to  apply 
the  estate  of  one  person  to  the  duties  of  an- 
other; in  other  words,  no  despotic  power  to 
take  property  from  one  person  and  give  it 
to  another,  without  the  pretence  of  an  equi- 


table ground  for  such  a  transfer.  It  was 
necessary,  therefore,  to  show  some  ground  on 
which  the  proposed  sale  and  application  of 
proceeds  would  be  for  the  benefit  of  the  re- 
mainderman as  well  as  of  the  life  tenant. 
The  allegations  intended  to  show  this  were 
that  the  life  tenant  had  no  means,  either  out 
of  the  rents  of  the  dilapidated  buildings  or 
otherwise,  sufficient  to  pay  the  delinquent 
taxes  and  preserve  the  buildings;  and  th&t 
there  was  thereby  a  risk  that  the  fee  simple 
might  be  sold  for  the  taxes,  and,  in  any  case, 
a  risk  that  the  remainderman's  estate. might 
suffer  by  dilapidation.  It  was  certainly  a 
bold  proposition  that  a  part  of  the  remainder- 
man's estate  should  be  consumed  in  order  to 
avert  a  peril  which  had  been  caused  by  the 
petitioner's  inability  to  meet  her  own  obliga- 
tions. That,  however,  is  not  tiie  point  in 
question.  The  court  decreed  a  sale  of  a  part 
of  an  infant  remainderman's  estate,  on  the 
ground  that  such  a  sale  would,  under  the  cir- 
cumstances, be  for  the  benefit  of  the  infant. 
The  question  is  directly  presented,  therefore, 
whether  it  had  any  jurisdiction  so  to  dispose 
of  her  lands.  We  are  of  opinion  that  the 
court  had  neither  inherent  nor  statutory  jur- 
isdiction for  that  purpose." 

In  Matter  of  Brooklyn  Trust  Co.  92  Misc. 
674,  157  N.  Y.  S.  547,  the  court  said:  "The 
rule  is  that  the  just  and  proper  expenses  of 
carrying  any  of  the  assets  of  the  trust,  if 
incurred  in  a  just  and  proper  administra- 
tion, must  be  borne  by  the  income.  Where 
the  trust  is  that  the  life  beneficiary  shall 
have  the  net  income,  all  that  the  will  as- 
sures to  him  is  the  income,  less  all  the  nec- 
essary expenses  of  mere  maintenance.  He 
then  receives  all  which  the  will  gives.  His 
only  misfortune  is  that  the  testator  did  not 
put  into  the  trust  in  his  behalf  more  or  other 
property.  .  .  .  The  testatrix,  under  whose 
will  this  account  is  made,  owned  a  mortgage. 
The  will  devised  tlie  residue,  which  included 
this  mortgage,  in  trust  *to  pay  over  the  net 
income  arising  therefrom'  to  this  objectant 
during  his  life.  Without  fault,  and  there- 
fore wisely,  the  trustees  took  the  mortgaged 
premises  in  merger  of  the  mortgage.  Still 
without  criticism,  and  therefore  wisely,  the 
trustees  paid  the  expenses  which  are  the  sub- 
ject of  objection.  None  of  these  were  for 
additions  or  betterments,  but  were  coneed- 
edly  for  maintenance  and  preservation  only. 
The  trustees  then,  without  criticism  and  wise- 
ly, took  to  themselves,  in  place  of  the  proper- 
ty, moneys  paid  upon  a  loss  by  fire  of  build- 
ings thereon,  and  further  moneys  received 
upon  sale.  There  was  income  from  the  assets 
of  the  trust  other  than  the  mortgage  and 
lands  already  described,  which  income  was 
more  than  the  payments  on  account  of  the 
lands.  There  is  nothing  in  the  will  as  to  the 
fund  against  which  these  payments  should  be 
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charged,  except  the  direction  that  the  object- 
ant  shall  receive  the  net  income.  The  ac- 
count is  approved." 

In  Little  v.  Little,  161  MasB.  188,  36  N.  E. 
795,  it  appeared  that  a  testator  left  an 
estate  worth  about  $2,500,000,  half  of  which 
consisted  of  real  estate.  He  appointed 
in  his  will  two  of  his  sons  as  executors 
and  trustees,  ^e  latter  made  some  re- 
pairs and  improvements  on  the  trust  prop- 
erty and  charged  the  expenses  to  the  income 
thereof.  It  was  held  that  they  were  justified 
in  so  doing.  The  court  said:  ''While  there 
may  be  no  invariable  rule  upon  the  subject^ 
the  general  principle  is  that  repairs  are  to  be 
made  from  income;  and  I  have  not  seen  the 
distinction  taken  that  a  line  should  be  drawn 
at  the  death  of  the  testator,  so  that  repairs 
then  needed  should  be  called  improvements. 
Where  the  gross  rents,  as  in  this  case,  are 
above  $100,000  a  year,  I  am  of  opinion  that 
repairs,  though  they  may  have  been  needed 
at  and  before  the  testator's  death,  are  prop- 
erly chargeable  to  the  income,  which  is  cer- 
tainly benefited  by  keeping  the  buildings  in 
good  order,  while  the  benefit  to  the  inheri- 
tance is  contingent  and.  problematical.  A 
life  tenant  takes  the  property  as  he  finds  it. 
If  he  wants  repairs  he  makes  them.  He  can- 
not require  the  remaindermen  to  do  any  part 
of  them.  That  the  property  is  in  trust  makes 
no  difference  in  the  rights  of  the  parties, 
though  the  trustees  may  have  the  right  to 
make  repairs  and  improvements  if  no  one  ob- 
jects. The  law  of  Massachusetts  permits  the 
capital  to  be  employed  in  substantial  alter- 
ations and  improvements  if  the  inheritance 
appears  to  be  benefited  to  the  extent  of  the 
outlay.  If  it  were  possible  to  ascertain  how 
much  in  dollars  and  cents  each  class  is  bene- 
fited by  what  has  been  done,  it  would  be  easy 
to  decide  these  matters.  In  the  absence  of 
such  even  approximate  estimate,  the  rough 
and  ready  rule  that  repairs  come  out  of  in- 
come, and  substantial  improvements  out  of 
capital,  furnishes  as  good  a  method  a£  any 
I  know.  The  simplest  instances  in  which  the 
foregoing  question  curises  are  the  house  122 
Marlborough  Street,  Boston,  and  the  Evans 
House.  The  Marlborough  Street  house  was 
let  for  ten  years,  of  which  eight  had  run  at 
the  death  of  the  testator.  When  the  two 
years  were  out,  the  trustees  properly  expend- 
ed, in  papering,  painting,  and  entire  replumb- 
ing,  $2,972.29.  These  were  clearly  repairs, 
and,  on  my  theory  of  the  law,  are  rightly 
charged  to  income.  In  the  Evans  House 
(first  account)  a  new  elevator  was  needed  to 
replace  an  old  one,  and  was  put  in  in  Sep- 
tember, 1889,  at  a  cost  of  $1,240.  In  the 
second  account  there  is  charged  for  a  new 
boiler  needed  to  replace  an  old  one,  $1,577.61. 
These  charges  are  properly  made  to  income." 

In  the  case  of  In  re  Cole,  102  Wis.  1,  78  N. 
W.  402,  72  Am.  St.  Rep.  854,  it  appeared  that 


trustees  expended  certain  amounts  of  money 
from  the  income  of  real  estate  held  in  trust 
for  repairs  and  improvement  on  the  property. 
It  was  held  that  the  trustees  were  justified 
in  so  doing.  The  court  said:  "The  remain- 
ing question  to  be  determined  is.  Did  the 
trial  court  rightly  decide  that  the  entire  ex- 
penditures made  by  the  trustees  upon  the 
trust  property  were  chargeable  to  the  income 
therefrom?  That  must  be  answered  in  the 
aflrmative,  and  independently  of  whether  the 
decision  was  strictly  right  as  to  the  expendi- 
tures being  all  for  repairs  strictly  so  called 
or  not.  As  to  that^  however,  we  see  no  reason 
for  disturbing  the  decision  of  the  trial  court. 
The  will  clearly  indicates  that  the  entire  es- 
tate received  from  the  testator  was  intend- 
ed by  him  ultimately  to  be  conveyed  to  the 
city  of  Watertown  for  the  purposes  indicated 
therein.  It  devoted  the  income  to  the  pay- 
ment of  all  repairs  on  the  buildings,  and  said 
that  all  of  the  property  which  came  to  the 
possession  of  the  trustees  shall  at  the  end 
be  conveyed  to  the  city.  There  is  no  special 
power  given  to  do  anything  to  the  buildings 
except  to  keep  them  in  repair.  As  a  general 
rule,  unless  such  special  power  be  expressly 
given  to  trustees,  they  cannot  exercise  it  at 
all.  Perry,  Trusts,  §  526;  Lewin,  Trusts, 
§  576;  Beach,  Trusts,  §  626,  and  cases  cited 
to  text  in  each.  Beach  states  the  rule  thus: 
'Subject  to  certain  modifications  it  is  the 
rule  that  where  real  estate  is  conveyed  to 
trustees  in  trust  for  a  tenant  for  life,  with 
remainder  over,  the  trustees  have  no  power 
to  raise  i^oney  out  of  the  corpus  of  the  estate 
for  the  purpose  of  making  substantial  and 
permanent  repairs,  either  on  the  buildings  or 
on  the  land.  Si^ch  expenses,  if  incurred,  wilt 
be  a  charge  on  the  interest  of  the  tenant  for 
life.'  Nairn  v.  Marjoribanks,  3  Russ.  (Eng.) 
582,  is  instanced  to  support  the  text,  where 
Lord  Eldon  said  that,  even  if  the  master 
should  report  that  it  would  be  for  the  bene- 
fit of  all  parties  interested  that  improvements 
should  be  made,  he  would  not  confirm  the 
report.  Some  exceptions  to  the  extreme  rule 
stated  are  found  in  some  modern  decisions, 
in  cases  where  the  control  of  the  property 
given  to  the  trustees  was  of  such  a  nature  as 
to  include  by  implication  power  to  incur  ex- 
penses for  permanent  improvements,  or  where 
it  was  necessary  to  nmke  such  improvements 
in  order  to  preserve  the  property  and  make  it 
tenantable,  and  there  was  no  other  way  of 
raising  the  necessary  money  to  do  it;  but  no 
case  can  be  found  sanctioning  improvements 
to  property  at  the  expense  of  the  remainder- 
man where  power  to  do  so  is  not  given  by  the 
instrument  creating  the  trust,  either  express- 
ly or  impliedly,  or  where  the  income  from 
the  property  is  ample  to  meet  all  such  ex- 
penditures. In  Peirce  v.  Burroughs,  68  N.  H. 
302,  the  general  rule  is  stated  thus:  'The 
preservation  of  the  capital  without  expense 
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to  the  remainderman  is  as  much  his  right  as 
the  use  of  the  property  without  payment  of 
rent  is  the  right  of  the  tenant  for  life;  the 
measure  of  the  latter  is  the  net  income  for 
life.'  Cogswell  v.  Cogswell,  2  Edw.  231,  is 
a  further  good  illustration  of  the  rigorous 
adherence  to  that  rule  by  courts  of  equity. 
There  a  portion  of  the  trust  property  con- 
sisted of  buildings  in  such  a  condition  as  to  " 
yield  but  very  little  income,  and  the  court 
said  that  did  not  justify  the  making  of  per- 
manent improvements  at  the  expense  of  the 
trust  property,  the  testator  having  given  no 
directions  in  that  regard  in  his  will.  That 
applies  very  clearly  to  the  will  before  us. 
I'he  testator  indicated  clearly,  as  before  stat- 
ed, that  the  buildings  on  the  property  were 
to  be  put  in  repair,  and  kept  in  repair,  out 
of  the  income  till  the  expiration  of  the  life 
interest  of  the  wife  and  son,  and  then  that 
the  property,  unimpaired  as  it  came  to  the 
trustees,  except  as  to  character  or  invest- 
ments changed  under  the  terms  of  the  will 
not  material  to  this  discussion,  should  be  con- 
veyed to  the  city  of  Watertown.  There  is  no 
power  in  the  trustees  to  change  the  plain 
scheme  of  the  will,  no  power  in  the  court  to 
authorize  any  such  change,  and  no  power  in 
the  city  of  Watertown  to  vary  it  in  any  man- 
ner. As  the  testator's  scheme  was  worked 
out  and  inscribed  in  the  will,  so  must  it  be. 
The  trustees  must  carry  out  that  to  the  let- 
ter, and  at  the  end  the  city  of  Watertown 
must  take  the  estate  for  the  purposes  indi- 
cated in  the  will,  or  reject  it.  It  follows,  as 
the  learned  trial  court  decided,  that  the 
agreement  made  by  the  council  of  the  city  of 
Watertown  for  tiie  reimbursement  of  the 
trustees  out  of  the  trust  estate  for  expendi- 
tures made  by  them  upon  the  property,  was 
ultra  vires  and  totally  so,  and,  as  said  before, 
without  regard  to  whether  such  expenditures 
were  in  part  for  permanent  improvements, 
strictly  so-called,  though  we  are  inclined  to 
say,  as  did  the  trial  court,  that  they  were  all 
repairs  within  the  language  of  the  will  ex- 
pressly directing  the  application  of  the  in- 
come of  the  property,  so  far  as  necessary, 
to  the  payment  of  all  expenditures  necessary 
to  keep  such  buildings  in  a  proper  state  of 
repair.  That  certainly  includes  all  reason- 
able charges  necessary  to  make  the  structures 
desirable  as  rentable  property.  .  .  .  Some 
suggestion  was  made  on  the  argument  as  to  '^ 
the  right  of  the  parties  to  have  costs  and 
counsel  fees  out  of  the  estate,  and  as  to  di- 
rections for  the  court  below  to  make  a  proper 
allowance  for  such  counsel  fees.  It  is  con- 
sidered that  the  subject  of  taxable  costs, 
strictly  so-called,  in  a  case  like  this,  is  wholly 
regulated  by  statute.  The  court  below  has 
discretionary  power  to  allow  or  withhold 
costs  as  justice  seems  to  require.  If  allowed 
against  the  trustees  they  are  payable  out  of 
the  trust  fund  unless  the   court  otherwise 


directs  because  of  bad  faith  on  the  part  of 
such  trustees.  R.  S.  1878,  sec.  2932.  That 
applies  to  all  courts  and  to  the  reasonable 
counsel  fees  of  the  trustees  as  w^ell  as  taxable 
costs,  the  latter  meaning  costs  taxed  accord- 
ing to  the  statutory  fee  bill.  In  this  connec- 
tion, as  to  the  appeal  to  this  court,  we  are 
unable  to  say  that  the  appellant  trustees  have 
been  guilty  of  such  bad  faith  as  should  sub- 
ject them,  personally,  to  the  expensed  of  such 
appeal.  Their  costs  and  expenses  here,  there- 
fore, will  be  paid  from  the  trust  fund,  but 
from  that  part  represented  by  the  income." 

Exceptions  to  Rule, 

Land  Unproductive. 

Where  real  property  held  in  trust  is  un- 
productive the  l^xes  and  other  necessary  ex- 
penses incurred  in  administering  the  trust 
are  to  be  charged  to  and  paid  out  of  the  cor- 
pus of  the  estate.  Atty.-Gen.  v.  Geary,  3 
Meriv.  (Eng.)  513;  Griffin  v.  Fleming*  72 
Ga.  697;  Patterson  v.  Johnson,  113  ill.  559; 
Sohier  v.  Eldredge,  103  Mass.  345;  Stone  v. 
Littlefield,  161  Mass.  485,  24  N.  E.  592;  Og- 
den  V.  Allen,  225  Mass.  595,  114  N.  £.  862; 
Pennington  v.  Metropolitan  Museum  of  Art, 
66  N.  J.  Eq.  11,  65  Atl.  468;  Cairns  v.  Cha- 
bert,  3  Edw.  (N.  Y.)  332;  Matter  of  Martens, 
16  Misc.  245,  39  N.  Y.  S.  189;  U.  S.  Trust 
Co.  V.  Kiddle,  95  Misc.  381,  158  N.  Y.  S. 
1011;  Matter  of  Montgomery,  99  Misc.  473, 
165  N.  Y.  S.  1069;  Matter  of  Vermilye,  100 
Misc.  235,  166  N.  Y.  S.  320;  In  re  Heroy, 
102  Misc.  305,  169  N.  Y.  S.  807;  Matter  of 
Pitney,  113  App.  Div.  845,  99  N.  Y.  S.  588; 
In  re  Lichtenberg,  171  N.  Y.  S.  570;  Moore's 
Estate,  9  Pa.  Dist.  675.  And  see  the  reported 
case. 

In  Ogden  v.  Allen,  226  Mass.  695,  114  N.  E. 
862,  it  appeared  that  a  will,  among  other 
things,  provided  that  the  widow  of  the  tes- 
tator should  receive  "from  the  net  income  of 
said  trust  property  such  sum  or  sums  as  she 
may  in  writing  request  of  said  trustees  dur- 
ing her  life  not  exceeding  the  sum  of  four 
thousand  (4000)  dollars  in  any  one  year.** 
It  further  appeared  that  at  no  time  did  the 
real  estate  held  in  trust  produce  an  income  af 
$4,000  per  year.  The  trustees  sold  several 
parcels  of  unproductive  land  and  divided  the 
proceeds  between  the  principal  and  the  in- 
come. Part  of  the  trust  property  consisted 
of  a  lot  on  which  there  was  a  mortgage  of 
$10,000,  and  to  maintain  this  parcel  the  trus- 
tee expended  $2,569.16  for  interest  on  the 
mortgage,  taxes  and  a  broker's  commission  for 
its  sale  and  charged  this  amount  to  principal. 
Tliereafter  the  testator's  widow  died  and  her 
executor  sought  to  recover  part  of  this  sum, 
claiming  that  the  trustee  should  pay  the  mon- 
ey out  of  the  income  of  the  estate.  But  the 
court  said:     "The  rule  is  well  established 
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that  the  tenant  for  life  is  entitled  to  the  in- 
came  to  be  computed  from  the  time  of  the 
testator's  death,  unless  a  contrary  intention 
is  indicated  by  the  will.  It  is  the  duty  of 
trustees  in  the  exercise  of  a  sound  judgment 
and  discretion  to  convert  unproductive  prop- 
erty into  an  income  producing  fimd  as  soon 
as  reasonably  can  be  done  under  all  tiie  cir- 
cumstances. It  is  agreed  in  this  case  that 
in  holding  the- Commonwealth  Avenue  prop- 
erty the  trustees  exercised  a  sound  judgment. 
While  the  rule  is  settled,  that  generally  tax- 
es, interest  and  other  expenses  are  to  be 
charged  to  and  payable  out  of  income,  it  also 
is  held  that,  where  the  property  is  unproduc- 
tive and  yields  no  income,  such  expenses  are 
chargeable  to  principal,  as  otherwise  the 
whole  income  might  be  used  in  the  pa3rment 
of  such  expenses  and  the  life  tenant  receive 
nothing." 

In  Patterson  v.  Johnson,  113  111.  569,  it 
appeared  that  certain  improvements  on  real 
property  held  in  trust  were  destroyed  by  fire 
and  the  land  remained  in  an  unproductive 
state.  The  trustee  borrowed  money  and  paid 
the  taxes  and  other  charges  thereon.  He 
charged  these  expenses  to  the  corpus  of  the 
estate.  It  was  held  that  he  acted  properly. 
The  court  said:  '*The  objection  made  to  the 
decree  in  the  allowance  of  these  advances  is, 
that  they  were  actually  used  in  payment  of 
taxes  and  interest  which  the  life  tenant  was 
bound  to  pay  out  of  the  income,  so  that  the 
decree  charges  upon  the  property  the  burden 
of  taxes  and  interest  upon  incumbrances 
which  it  was  the  duty  of  the  life  tenant  to 
pay  as  they  accrued,  and  of  the  trustee  to 
see  that  this  was  done;  that  the  alteration 
made  in  the  building  was  not  a  permanent 
improvement,  and  if  it  were,  that  a  tenant 
for  life  cannot  lay  out  moneys  in  improve- 
ments on  the  estate  and  charge  the  same  to 
the  inheritance,  although  the  improvements 
be  beneficial, — citing  4  Kent's  Com.  (11th 
ed.)  81,  note  b,  and  other  authorities.  .  .  . 
We  do  not  think  the  rules  with  regard  to 
mere  life  tenants  and  trustees,  which  have 
been  adverted  to  by  complainant's  counsel, 
should,  in  their  strictness,  be  applied  here, 
under  the  circumstances  of  this  case.  The 
property  conveyed  by  the  trust  deed  was  at 
the  time  unimproved,  and  subject  to  charges 
and  incumbrances.  The  trust  deed  gives  to 
the  trustee  larse  discretionary  powers.  It 
conveys  in  trust,  *with  full  power  and  author- 
ity in  the  said  George  M.  Pullman  to  sell  and 
convey  said  real  estate  in  fee  simple  absolute, 
or  to  mortgage  or  convey  the  same  by  trust 
deed,  or  to  lease  the  same,  and  out  of  the 
moneys  arising  therefrom,'  to  reimburse  him- 
self, to  discharge  liens,  and  invest  the  remain- 
der, or  to  pay  the  rents  to  the  parties.  It  ^ 
also  provides:  'Said  real  estate  being  now 
unimproved  and  unoccupied,  full  power  and 
authority  is  hereby  given  to  the  said  trustee 
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in  his  discretion  to  borrow  money  upon  said 
property,  and  to  rebuild  the  same  in  such 
manner  as  to  him  shall  seem  best.  In  case 
he  shall  advance  money,  himself,  for  the  pur- 
pose of  rebuilding  said  property,  then  he 
shall  have  a  lien  thereon  for  the  full  amount 
of  such  advances.'  The  property  was  not  a 
sole  interest,  to  be  subject  to  a  sole  manage- 
ment, but  it  was  owned  in  five  undivided 
interests,  of  which  the  trust  deed  embraced 
the  conveyance  of  but  three-fifths.  The  other 
two-fifths  had  equal  right  to  the  possession, 
and  equal  voice  in  the  management,  and  a 
proportional  interest  in  the  income.  The 
trust  deed  contemplated  a  joint  management, 
which  would  have  to  be  the  result  of  concur- 
rent action,  and  we  think  it  but  the  fair  con- 
struction that  it  impliedly  gave  authority  to 
do,  in  the  management  of  the  property,  what- 
ever was  necessary  to  be  done,  to  secure  the 
co-operation  of  all  the  joint  owners.  The 
two-fifths  interest  was  an  absolute  ownership, 
unhampered  by  any  rule  as  to  making  im- 
provements, or  applying  income,  as  it  ac- 
crued, to  the  discharge  of  taxes  and  interest; 
and  it  may  have  preferred,  and  insisted  upon, 
the  applying  of  income  to  the  payment  for  im- 
provements or  other  expenses,  and  allowing 
taxes  and  interest  to  remain  unpaid  for  a 
time.  And  in  support  of  the  action  of  the 
trustee  and  life  tenant  we  think  it  may  rea- 
sonably be  presumed  that  such  was  the  case 
here,  and  that  the  method  which  was  adopted 
of  applying  the  income,  and  allowing  taxes 
to  remain  unpaid  and  interest  to  accumulate, 
was  demanded  by  tlie  other  joint  owners,  and 
was  yielded  to  as  the  necessity  of  a  joint- 
management.  The  management  of  the  prop* 
erty  has  been  advantageous.  No  loss  has 
resulted,  but  gain.  There  is  but  the  sugges- 
tion that  there  was  possibility  of  loss,  from 
the  liability  of  the  mortgage  to  foreclosure 
on  account  of  the  arrears  of  unpaid  interest. 
But  the  foreclosure  of  the  mortgage  was  a 
thing  to  be  desired  for  the  interest  of  the 
property,  as  it  appears  that  the  money  could 
at  any  time  have  been  procured  at  a  less 
rate  of  interest  than  the  mortgage  bore,  and 
there  had  been  offer  to  pay  off  the  mortgage, 
and  the  offer  refused.  The  change  which  was 
made  in  the  upper  fioors  of  the  building, 
whereby  a  largely  increased  rental  was  ob- 
tained, we  regard  not  merely  as  a  temporary 
change  for  the  accommodation  of  a  particular 
tenant,  but  think  it  may  be  viewed  as  a 
permanent  Improvement,  and  one  authorized 
to  be  made  under  the  powers  given  by  the 
trust  deed.  The  trust  deed  contemplated  a 
continuous  leasing  of  the  property  after  the 
death  of  the  life  tenant.  It  provided  for  pay- 
ing the  rents  afterwards,  in  equal  propor- 
tions, to  the  daughters,  but  allowing  to  any 
one,  after  arriving  at  the  age  of  thirty- five 
years,  the  right  to  have  her  interest  sold. 
Under  the  broad  power  given,  of  rebuilding 
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in  the  discretion  of  the  trustee,  and  leasing 
the  property  continuously  until  any  such  sale, 
it  is  not  to  be  supposed  that  it  was  the  in- 
tention to  confine  the  trustee's  power  in  the 
management  of  the  property,  when  rebuilt, 
to  the  mere  leasing  of  it,  but  that  it  should 
extend  to  the  making  of  any  reasonable 
change  in  the  building  which  would  be  of 
benefit  for  the  leasing  of  it,  and  especially 
where,  as  here,  the  management  of  the  prop- 
erty was  to  be  of  it  as  a  whole,  in  conjunc- 
tion with  the  other  joint  owners.  A  dis- 
cretionary power  may  be  conferred  on  trus- 
tees either  by  express  terms  of  the  trust,  or 
by  implication,  from  the  nature  of  the  duty 
imposed  on  them." 

In  Griffin  v.  Fleming,  72  Ga.  697,  the  court 
said:  "The  plaintiff  in  error  insists  that 
the  widow  of  Phineas  Butler  had  a  life  es- 
tate in  the  house  and  lot  purchased  by  the 
executor,  under  the  1 4th  item  of  the  will,  and 
that,  incident  to  this  estate,  the  life  tenant 
is  bound  to  pay  taxes  and  make  repairs,  and 
cites  Code,  §§  252  to  254  inclusive;  29  Ga. 
649;  20  Ga.  793;  1  Wash,  on  Real  Prop.  125- 
6;  Code,  §  2256;  Tiedman  on  Real  Property, 
sec.  68.  The  authorities  referred  to  seem  to 
sustain  his  position.  But  we  think  that  the 
will  of  Phineas  Butler,  while  it  may  create 
a  life  estate  in  the  widow  and  unmarried 
children  of  testator,  yet,  by  the  use  of  the 
words,  'his  wife  and  unmarried  children  be 
permitted  to  occupy  the  same,  free  of  rent 
or  other  charges,  during  her  widowhood;  at 
the  death  or  marriage  of  his  wife,'  etc.,  shows 
that  testator  intended  to  create  a  quasi  ten- 
ancy at  sufferance  or  will;  that  it  was  there- 
by intended  that  the  widow  should  occupy  the 
house  free  of  rent,  and  free  from  the  payment 
of  taxes,  and  freed  from  the  duty  to  make 
repairs,  the  title  to  the  property  being  in 
the  executor.  If  this  were  not  so,  and  if 
the  widow  were  a  life  tenant,  and,  under  the 
circumstances,  the  executor  had  no  means 
with  which  to  pay  taxes  and  make  repairs, 
and  the  life  tenant  was  unable  likewise  to 
do  so,  and  another  person  advanced  money  for 
this  purpose  at  the  instance,  or  by  the  ap- 
proval, of  the  executor,  this  would  consti- 
tute a  charge  against  this  estate.  It  is  a 
trust  estate,  the  title  being  in  the  executor, 
and  would  be  liable  to  pay  this  claim.  Code, 
§  3377.  George  P.  Butler,  as  a  legatee  under 
this  will,  and  as  such  being  internsted  in  this 
property  with  his  sisters,  when  he  found  the 
property  about  to  be  sold  for  taxes,  there 
being  nothing  in  the  hands  of  the  executor 
to  pay  with,  and  the  life  tenant  being  too 
poor,  and  unable  to  pay  the  taxes,  and  the 
premises  being  in  a  state  of  decay,  had  the 
right  to  advance  money  to  pay  the  taxes 
and  to  pay  for  proper  and  needed  repairs,  and 
such  advances  were  as  much  for  the  advan- 
tage of  the  other  legatees  as  for  the  person 
making  the  same;  and  a  court  of  equity,  un- 


der these  circumstances,  would  hold  that  the 
proceeds  of  this  property,  in  the  hands  of 
the  administrator,  were  first  liable  for  the 
advances  made  by  one  legatee  for  the  pres- 
ervation of  the  property,  in  which  all  the 
legatees  were  equally  interested.  This  is 
equity  and  good  conscience.  The  property 
might  have  been  sold  for  taxes,  and  may  have 
greatly  deteriorated  in  value  by  decay.  The 
source  from  which  the  fund  arose  may  have 
been  destroyed  but  for  these  advances;  they 
M'ere  a  benefit  to  all  interested;  and  the  fmid 
should  first  repay  these  advances,  and  the 
balance  be  divided  as  directed  by  this  will." 

In  Patterson  v.  Vivian,  137  App.  Div.  696, 
122  N.  Y.  S.  347,  it  appeared  that  a  testator 
provided  in  his  will  that  his  widow  should 
have  a  life  estate  in  his  real  and  personal 
property;  and  that  the  taxes  and  insurance 
charges  should  be  paid  out  of  the  residue.  It 
further  appeared  that  subsequent  to  the  tes- 
tator's death  all  the  beneficiaries  agreed  to 
sell  the  real  estate.  It  was  held  that  the 
widow  did  not  relinquish  her  right  to  have 
the  full  benefit  of  her  life  estate,  by  joining 
in  the  agreement  of  sale,  and  that  the  taxes 
and  insurance  premium  should  be  paid  out 
of  the  corpus. 

In  Sohier  v.  Eidredge,  103  Mass.  345,  it 
was  held  that  a  trustee  could  apply  part  of 
the  principal  of  a  trust  fund  for  the  purpose 
of  making  repairs  on  two  wharves,  which 
were  greatly  impaired  and  unproductive.  The 
oourt  said:  "A  question  is  raised  in  rela- 
tion to  the  large  expenditures  for  the  repair 
and  reconstruction  of  the  two  wharves.  It 
is  insisted,  on  one  side,  that  all  of  that  out- 
lay was  in  the  nature  of  repairs,  and  for  the 
purpose  of  increasing  the  income  of  the  fund 
for  the  benefit  of  the  daughter,  Mrs.  Eid- 
redge, and  for  that  reason  should  be  charged 
to  and.  paid  from  that  income;  while  the 
other  side  contends  that  all  that  was  done 
was  necessary  for  the  preservation  of  the 
property,  or  at  least  had  the  effect  greatly 
to  increase  its  value,  and  was  so  much  to  the 
permanent  advantage  of  the  estate  as  to  be  a 
proper  charge  a^inst  the  principal  of  the 
residuary  fund.  The  general  rule  undoubted- 
ly is,  that  a  tenant  for  life  cannot  make  re- 
pairs or  permanent  improvements  upon  the 
estate,  at  the  expense  of  the  inheritance. 
This  rule,  however,  is  not  absolutely  without 
exceptions.  Thus  it  has  been  held  that  a 
life  tenant  was  justified  in  completing,  at  tlie 
expense  of  the  estate,  a  mansion  house  which 
had  been  begun  by  the  testator.  Hibbert  v. 
Cooke,  1  Sim.  &  Stu.  552;  Dent  v.  Dent,  30 
Beav.  363.  The  expense  of  putting  a  build- 
ing into  a  tenantable  condition  may  be  a 
charge  upon  the  fund,  while  the  expense  of 
keeping  it  in  repair  afterwards  should  be 
payable  from  the  income.  Parsons  v.  Wins- 
low,  16  Mass.  361.  In  Caldeoott  v.  Browa, 
2  Hare  (Bng.)  146,  146,  the  court  say  (Wig- 
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ram,  V.  C.)   that  it  is  not  to  be  laid  down 
'as  an  imperative  rule,  that  no  case  could 
arise  in  which  the  court  would  sanction  the 
expenditure  of  moneys  by  a  tenant  for  life 
for  the  benefit  of  the  inheritance,  by  making 
such  expenditure  a  charge  upon  the  inherit- 
ance.   The  case  may  be  suggested  of  a  devise 
of  lands  in  strict  settlement,  and  a  direction 
to  lay  out  personal  estate  to  the  same  uses: 
it  might  be  more  bene'ficial  to  the  remainder- 
men that  a  part  of  the  trust  fund  should  be 
applied  to  prevent  buildings  on  the  settled 
estate  from  going  to  destruction,  than  that 
the  whole  should  be  laid  out  in  the  purchase 
of  other  lands.'     It  appears  to  us,  however, 
that  the  question  whether  these  expenditures 
are  chargeable  to  the  principal  or  to  the  in- 
come of  the  residuary  fund  depends  upon  the 
terms  of  the  will  from  which  the  trustees 
derive  their  authority,  rather  than  upon  any 
of  the  general  rules  of  law  as  to  the  right 
of  a  tenant  for  life  to  charge  expenses  of  that 
kind  in  whole  or  in  part  to  the  inheritance. 
It  is  to  be  remembered  that  none  of  these 
alterations  and  improviements  were  made  by 
Mrs.   Eldredge,   or   at   her   request;    neither 
does  it  appear  that  she  was  consulted  about 
them,  or  that  they  were  made  with  any  pe- 
culiar reference  to  her  interest;   and  if  the 
money  expended  upon  them  was  a  part  of 
the  trust  fund,  it  was  money  of  which  she 
was  entitled  to  the  interest.    For  this  reason, 
many  of  the  authorities  cited,  and  many  of 
the  arguments  urged,  by  the  learned  counsel 
for  the  heirs  at  law,  can  hardly  be  considered 
applicable  to   the  ijuestion.     The   whole   of 
this  business  of  repairing  and  improving  the 
wharves  was  the  act  of  the  trustees  in  the 
course  of  their  administration  of  their  trust. 
It  was  left  entirely  to  their  discretion  to  de- 
cide whether  the  best  interests  of  all  parties 
required    that   the   two   wharves    and    their 
appurtenances  should  be  sold,  in  order  that 
the  proceeds  might  be  invested  in  some  other 
form,  or  should  be  repaired  and  improved, 
with  a  view  to  their  increased  value  and  pro- 
ductiveness.   We  are  bound  to  presume  that 
in  deciding  this  question  they  acted  in  good 
faith,  and  upon  their  best  judgment,  with  a 
view  to  the  proper  administration  of  their 
trust.     By  the  terms  of   the  will,   a  very 
large  discretion  as  to  the  management  of  the 
property  was  intrusted  to  them.     They  had 
*full  power  and  authority  to  invest,  reinvest 
and  change  any  and  all  property  of  which  the 
trust  premises  shall  be  at  any  time  composed, 
in  such  manner  as  they  may  deem  most  ben- 
eficial for  the  parties  interested  in  the  fund.' 
There  is  not  the  slightest  ground  for  the  sug- 
gestion that  the  testator  intended  that  his 
daughter  should  be  required  to  use  and  enjoy 
that  particular  portion  of  his  property   in 
substantially  the  same  condition  as  that  in 
which  he  had  himself  enjoyed  it  in  his  life- 
time, or  that  it  should  remain  in  the  family. 


or  that  she  should  permanently  derive  her 
Income,  in  part,  from  that  particular  invest- 
ment.    On  the  contrary,  it  was  subject  to 
change  at  the  discretion  of  the  trustees,  like 
all  the  rest  of  the  property.     The  testator 
expresses  his  own  preference  for  real  estate 
in  the  city  of  Boston,  but  he  does  that  merely 
as  a  recommendation,  and  not  as  one  of  the 
rules  of  the  trust.     If,   among  the  various 
modes  of  changing  and  reinvesting  any  part 
of  the  trust  property,  the  trustees  should  see 
fit  to  purchase  other  real  estate,  they  could 
lawfully  do  so.    They  would  have  an  equally 
clear  right,  by  judicious  and  proper  improve- 
ment, to  increase  the  value  and  productive- 
ness of  estates  already  in  their  hands.     It 
is  not  claimed  that  the  outlay  which  they 
have  made  was  injudicious  or  unreasonable; 
and  it  does  not  seem  to  be  denied  that  it  has 
increased  the  value  of  the  wharves  to  the  full 
extent  of  the  amount  expended.     If  so,  how 
can  it  be  anything  more  or  less  than  an  in- 
vestment in  real  estate  such  as  the  will  au- 
thorized them  to  make?    We  can  see  no  rea- 
son  for  supposing  that  it  has  diminished  the 
general  fund  in  their  hands,  although  it  may 
have  changed  the  form  in  which  a  portion  of 
it  was  invested.     If  it  has  had  the  effect  to 
increase  the  income  of  the  entire  fimd  (which 
is  nowhere  made  to  appear),  it  is  not  at  the 
expense  of  the  inheritance,  and  gives  the  heirs 
at  law  no  ground  of  complaint.    There  seems 
to  be  no  occasion  to  consider  the  question 
whether   the  negotiation  with   Kenrick   had 
been  carried  so  far  in  the  lifetime  of  the  tes- 
tator as  to  constitute  a  contract  that  was 
binding  upon  his  executors.     If  the  recon- 
struction of  the  wharves  was  reasonable  and 
judicious  in  itself,  and  constituted  a  proper 
investment  of  trust  funds,  the  trustees  had  a 
right  to  cause  the  expense  to  be  incurred,  and 
the  work  to  be  done  at  the  charge  of  the  gen- 
eral fund  in  their  hands.    Additions  and  per- 
manent improvements  are  properly  so  charged. 
Watts  V.  Howard,  7  Mete.  478.    And  so  would 
be  the  necessary  expenses  of  putting  the  prop- 
erty into  tenantable  condition.     Parsons  v. 
Winslow,  16  Mass.  361.    All  this  would  come 
within  their  power,  and  perhaps  their  duty, 
as  trustees.    The  expense  of  keeping  the  prop- 
erty in  repair  after  such  renovation  would 
ordinarily  be  a  charge  upon  the  income.    The 
conclusion  then  is    .    .    .    that  all  expenses 
incurred  in  the  improvement  and  reconstruc- 
tion of  the  wharves,  and  putting  them  into 
proper  tenantable  condition,  are  to  be  paid 
from  the  principal  of  the  trust  fund." 

But  in  Stahl  v.  Schwartz,  81  Wash.  293, 
142  Pac.  651,  the  court  said:  "The  appellant, 
however,  call^  attention  to  the  fact  that  cer- 
tain of  these  improvements  were  made  in 
front  of  vacant  property,  which  produces  no 
income,  and  the  costs  as  to  this,  she  contends, 
should  be  charged  entirely  to  the  corpus  of 
the  estate.    But  the  duty  of  the  life  tenant 
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towards  nonincome  bearing  property  is  the 
same  as  it  is  towards  income  bearing  prop- 
erty. The  life  tenant  takes  the  estate  as  he 
finds  it.  Whether  the  estate  be  controlled 
by  the  tenant  personally,  or  by  executors,  it 
is  equally  the  duty  of  the  person  having 
such  control  to  conserve  the  corpus  for  the 
benefit  of  the  remainderman.  In  cases  like 
the  one  before  us,  where  broad  powers  as  to 
the  management  of  the  property  are  vested 
in  the  executor,  it  is  the  duty  of  the  executor 
to  see  to  it  that  nonincome  bearing  property 
is  not  carried  too  long  to 'the  detriment  of 
the  person  entitled  to  the  income.  If  there 
is  no  reasonable  prospect  of  such  property 
becoming  income  bearing,  it  must  be  disposed 
of  in  a  jeasonable  time  and  the  proceeds  in- 
vested in  income  bearing  property.  But  com- 
mon business  prudence  must  be  exercised  in 
this  regard;  the  property  should  not  be  un? 
reasonably  retained  in  the  hope  of  gaining 
unearned  increments,  nor  should  it  be  sacri- 
ficed by  sales  for  less  than  its  reasonable 
value.  In  this  instance,  the  devisor  expressed 
a  desire  that  the  real  property  be  not  sold 
until  five  years  after  her  death.  The  exec- 
utrix  should  give  heed  to  this  request.  In 
the  meantime,  therefore,  and  such  further 
time  as  it  may  reasonably  take  the  executor 
to  reinvest  the  estate,  the  taxes,  repairs,  and 
all  those  current  and  incidental  expenses 
which  are  fairly  incidental  to  the  mainte- 
nance  of  the  estate,  must  be  paid  from  the 


income. 

Direction  in  Will  ob  Deed. 

Where  there  is  a  provision  in  a  will  or 
other  instrument  creating  a  trust  directing 
that  the  taxes,  or  the  cost  of  repairs  or  other 
charges  on  the  estate  shall  be  paid  out  of  the 
principal,  that  direction  will  govern.  Rob- 
inson V.  Bonaparte,  102  Md.  63,  61  Atl.  212; 
Matter  of  McQuade,  157  App.  Div.  344,  142 
N.  Y.  S.  493;  In  re  Tracy,  379  N.  Y.  .501,  72 
N.  E.  619  (reversing  87  App.  Div.  215,  83  N. 
Y.  S.  1049).  Thus  in  the  case  of  Tn  re  Tracy, 
supra,  it  appeared  that  the  testator  jyave  a 
life  estate  to  his  daughter  and  provided  in 
his  will,  among  other  things,  that  "During 
the  time  my  said  daughter,  Jessie  B.  shall 
occupy  my  dwelling  house  as  hereinbefore 
provided,  I  direct  my  said  executors  to  pay 
all  taxes  which  for  any  purpose  may  be  lev- 
ied thereon,  and  that  they  also  keep  the  prem- 
ises in  repair  at  the  cost  of  and  from  my 
estate,  as  well  also  that  they  pay  any  insur- 
ance thereon."  In  construing  the  foregoing 
provision  it  w^as  held  that  the  testator  in- 
tended that  the  principal  estate  should  bear 
the  burden  of  taxes  and  other  carrying  charg- 
es. The  court  said:  **The  testator  here  in- 
dicates* the  clear  intention  of  making  these 
various  disbursements  a  charge  upon  his  es- 
tate, and  there  is  no  language  indicating  that 


the  executors  and  trustees  are  to  pay  the 
same  out  of  the  income  of  his  personal  prop- 
erty, as  provided  in  the  surrogate's  decree. 
It  is  undoubtedly  the  general  rule  that  the 
life  tenant  must  pay  taxes,  insurance  and  or- 
dinary repairs,  but  when  the  testator  mani- 
fests the  contrary  intention  it  will  govern. 
(Clarke  v.  Clarke,  145  N.  Y.  476.)  The  es- 
tate that  the  testator  referred  to,  in  view  of 
the  other  provisions  of  his  will,  is  the  resid- 
uary fund.  We  are  of  opinion  that  these  dis- 
bursements from  time  to  time  are  payable 
out  of  the  corpus  of  that  estate." 

In  Matter  of  McQua^e,  167  App.  Div.  344, 
142  X.  Y.  S.  493,  the  court  said :  "We  are 
of  the  opinion  that  the  income  received  by 
the  substituted  trustee  cannot  be  applied  to 
make  good  the  deficiency,  either  in  the  princi- 
pal or  income  account,  or  both,  of  the  estate, 
arising  from  the  handling  of  its  funds  by  the 
original  trustee^  or  to  the  payment  of  accrued 
taxes,  interest  or  other  charges.  Such  def- 
icit and  charges  must  be  met  from  the  shares 
of  the  residuary  legatees,  or  from  ar.y  other 
securities  belonging  to  principal  turned  over 
by  the  trustee,  applicable  to  its  reduction. 
But  as  to  all  payments  which  have  come  into 
the  hands  of  the  substituted  trustee  since 
the  settlement  of  the  accounts  of  the  original 
trustee  a  new  situation  has  been  created,  and 
the  nature  of  the  fund  has  to  be  determined 
from  its  source,  and  it  is  to  be  applied  ac- 
cording to  the  terms  of  the  will.  Where, 
therefore,  income  has  been  received  as  such 
by  the  substituted  trustee  the  net  income 
must  be  distributed  pursuant  to  the  terms  of 
the  will." 

Expenses  Incurbed  in  Protecting  Cobpus. 

Improvements  "by  Trustee, 

It  is  generally  held  that  the  cost  of  im- 
provements of  a  permanent  nature  made  hy 
the  trustee  on  real  estate  held  in  trust  are  to 
be  paid  out  of  the  corpus.  Sanders  v.  Hous- 
ton Guano,  etc.  Co.  107  Ga.  49,  32  S.  K.  610; 
Patterson  v.  Johnson,  113  111.  559;  Smith  v. 
Nones,  121  Ky.  147,  89  S.  W.  153;  Hart  v. 
Allen,  166  Mass.  78,  44  N.-E.  116;  In  re  Lay- 
tin,  2  Connoly  106,  20  N.  Y.  S.  72  (cost  ap- 
portioned) ;  Matter  of  Deckelmann,  84  Hun 
476,  32  N.  Y.  S.  404;  Smith  v.  Keteltas,  62 
App.  Div.  174,  70  N.  Y.  S.  1065;  Chamberlin 
V.  Gleason,  163  N.  Y.  214,  57  N.  E.  487; 
Moore  v.  Simpson,  27  Ore.  117,  39  Pac.  1105; 
Greene  v.  Greene,  19  R.  I.  625,  35  Atl,  1042, 
35  L.R.A.  790:  In  re  Stahl,  81  Wash.  293,  142 
Pac.  651.  Compare  Jordan  v.  Jordan,  192 
Mass.  337,  78  N.  E.  469. 

In  Matter  of  Deckelmann,  supra,  it  ap- 
peared that  a  testator  left  certain  real  estate, 
the  dwelling  house  which  was  out  of  repair, 
in  trust  for  the  benefit  of  his  daughter,  she 
to  receive  the  income  thereof  during  her  life. 
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The  daughter  demanded  that  the  trustee  re- 
pair the  dwelling  at  the  expense  of  the  prin- 
cipal of  the  trust  estate.  He  refused  to  do 
so.  She  thereupon  obtained  an  order  of  court 
directing  the  trustees  to  make  the  repairs 
and  pay  therefor  out  of  the  principal.  On 
appeal  the  order  was  affirmed,  the  court  say- 
ing: ''The  principle  that  the  life  tenant 
should  bear  the  repairs^  taxes  and  interest  on 
incumbrances  is  as  a  general  rule  entirely 
just  and  equitable.  All  that  the  life  tenant 
is  entitled  to  is  the  income.  The  real  income 
is  only  the  net  return  of  the  property  above 
its  annual  charges.  If  the  property  is  not 
kept  in  repair  the  income  is  apparently  in- 
creased, but  only  at  the  expense  of  the  capital 
or  corpus.  So  also,  unless  there  is  authority 
given  the  trustee  by  the  will  to  invest  in  land, 
the  corpus  of  the  estate  should  jiot  be  ex- 
pended to  erect  new  buildings  or  make  sub- 
stantial alterations  in  improvements  on  the 
lands.  That  is  changing  the  character  of  the 
trust  estate.  But  there  is  an  entire  difference 
between  such  a  case  and  an  expenditure  to 
make  not  a  new  thing,  but  the  thing  received 
available  and  preserve  it  from  destruction 
and  decay.  Here  the  life  tenant  has  not  per- 
mitted the  property  to  become  out  of  repair, 
but  the  trustee  has  received  it  in  an  unten- 
antable condition.  If  the  property  had  come 
to  the  trustee  burdened  with  taxes  or  assess- 
ments he  would  have  been  compelled  to  dis- 
charge them,  and  a  mortgage  of  the  trust 
estate  to  raise  funds  for  the  purpose  would 
have  been  valid  even  before  the  amendment  of 
the  revised  statutes  in  this  respect.  .  .  . 
The  general  rule  has  also  its  exception  in  the 
case  of  an  assessment  for  a  public  improve- 
ment. It  is  not  to  be  borne  wholly  by  the 
life  tenant,  but  to  be  apportioned  between 
the  life  tenant  and  the  remainderman.  In  the 
will  in  this  case  there  is  no  direction  as  to 
how  the  part  of  the  trust  estate  that  is  in 
money  shall  be  invested.  In  applying  part  of 
it  to  the  preservation  of  the  realty  we,  there- 
fore, contravene  no  direction  of  the  testator's. 
We  think,  therefore,  that  there  was  a  proper 
case  made  for  the  direction  given  by  the 
court." 

In  Smith  v.  Keteltas,  62  App.  Div.  174, 
70  N.  Y.  S.  1065,  it  appeared  that  a  testator 
devised  his  real  estate  to  certain  trustees  to 
hold  for  the  benefit  of  his  children.  The  real 
property  consisted  of  about  one  hundred  va- 
cant and  unimproved  lots  and  some  old  and 
worn  out  buildings  in  the  city  of  New  York. 
After  the  testator  died  the  city  instituted 
proceedings  to  acquire  certain  real  estate  for 
a  public  park,  and  a  part  of  the  property 
that  held  under  the  trust  was  acquired.  The 
trustees  received  therefor  the  sum  of  $230,- 
040.36.  A  large  portion  of  this  sum  was  ex- 
pended by  the  trustees  in  rebuilding  and  re- 
constructing some  of  the  buildings,  which  had 
become  untenantable.    In  an  action  by  one  of 


the  cestuis  que  trust  against  the  trustees 
to  recover  the  amount  expended  it  was  held 
that  he  could  not  recover,  since '  the  trus- 
tees were,  under  the  circumstances,  author- 
ized to  apply  the  proceeds  of  the  sold  corpus 
of  the  estate  to  the  erection  of  new  buildings. 
The  court  said:  "There  was  no  proof  giv- 
en that  the  trustee  did  not  perform  his  duty 
with  respect  to  using  such  part  of  the  in- 
come as  was  proper  in  keeping  the  build- 
ings in  repair;  and  the  presumption  in  the 
absence  of  evidence  to  the  contrary  being  that 
he  performed  his  duty  in  that  regard,  we 
must  assume,  as  was  in  effect  found  by  the 
special  term,  that  the«  buildings  upon  the 
lots  constituting  a  part  of  the  original  estate 
left  by  John  Gardner  had  merely  by  lapse  of 
time  become  so  worn  out  and  dilapidated 
and  incapable  of  further  repair  as  to  be  or- 
dered down  by  the  building  department.  It 
was  clearly  to  the  advantage  of  both  the  life 
tenant  and  the  remainderman  that  after  these 
buildings  were  removed  they  should  be  suc- 
ceeded by  other  and  more  modern  buildings; 
and  the  evidence  shows  that  the  action  of  the 
trustee  in  the  erection  of  the  new  buildingf 
was  wise  and  prudent  and  for  the  best  in* 
terest  of  the  property.  As  it  was  of  advantage 
to  the  estate,  therefore,  that  new  buildings 
should  be  substituted  in  the  place  of  those 
which  had  become  useless  or  which  had  been 
taken  down  bv  order  of  the  board  of  health, 
the  only  remaining  question  is  as  to  whether 
the  trustee  was  justified  in  using  any  portion 
of  the  award  for  this  purpose  or  was  obliged 
to  allow  the  property  to  remain  in  an  un- 
productive state.  This  latter  certainly  would 
not  be  for  #he  interest  of  anyone;  and  if 
new  buildings  were  to  be  substitiHed  for  the 
old,  we  would  have — leaving  out  the  pos- 
sibility of  the  trustee  advancing  his  own 
money  for  the  improvement,  which  he  might 
be  reluctant  to  do — but  one  or  the  other 
of  the  following  means  availal)le  from  which 
funds  could  be  secured  to  rebuild,  namely, 
either  to  borrow  on  a  mortgage  which, 
as  we  take  it,  would  be  equally  objection- 
able to  the  appellant,  or  else  to  use. a  por- 
tion of  the  award  as  was  done.  Of  these 
available  means  clearly  the  latter  was  less 
objectionable,  because  it  was  merely  changing 
what  was  real  estate,  for  that,  legally,  was 
the  nature  of  the  award,  into  other  real  es- 
tate. In  other  words,  it  was  converting  a 
portion  of  the  corpus  of  the  estate  so  as  to 
create  in  another  form  property  which  equal- 
ly constituted  a  portion  of  the  corpus  of  the 
estate.  As  we  understand  the  argument  of 
the  appellant,  however,  the  insistence  is  two- 
fold, namely,  that  under  no  circumstances 
was  it  within  the  right  or  power  of  the  trus- 
tee to  use  any  portion  of  tlie  corpus  of  the  es- 
tate to  erect  the  new  buildings  or  make  im- 
provements; and,  secondly,  that  he  should, 
out  of  the  income,  from  year  to  year,  have  ex- 
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pended  sufficient  to  keep  the  property  in  a 
proper  tenantable  condition.  The  first  of 
these  contentions  we  have  briefly  referred  to; 
and  the  second,  so  far  as  it  relates  to  an  ac- 
cumulation of  income,  we  think,  would  have 
been  impracticable,  because,  as  already  stat- 
ed, it  is  fair  to  assume,  on  the  proof  before 
us,  that  the  condition  of  the  buildings  re- 
sulted not  from  the  necessity  of  temporary 
repairs,  but  from  age,  which  had  rendered 
them  so  dilapidated  and  unsafe  that  their 
removal  became  necessary.  To  meet  such  a 
contingency  as  the  destruction  of  the  build- 
ings by  age  out  of  the  income  would  neces- 
sarily have  required,  during  the  long  years 
of  the  trust,  a  reservation  of  a  sufficient 
amount  of  income  to  replace  the  old  with  new 
buildings.  This,  however,  as  we  have  said, 
would  have  been  impracticable,  for,  in  addi- 
tion to  the  difficulty  of  determining  just  what 
amount  should  be  annually  reserved  for  that 
purpose,  there  would  be  the  question,  and  a 
serious  one,  as  to  what  extent  those  entitled 
to  the  income  could  be  deprived  of  a  portion 
thereof  for  the  benefit  of  those  who  were 
eventually  to  succeed  to  the  corpus  of  the  es- 
tate. On  this  branch  of  the  case  we  entirely 
agree  with  the  respondent  that  'it  cannot  be 
contended  with  any  show  of  reason  that  the 
trustee  was  bound  in  administering  this  trust 
through  a  period  of  eighty  years  to  reserve 
and  withhold  from  the  life  tenant  moneys 
out  of  the  income  for  the  purpose,  not  of  re- 
pair, but  of  erecting  wholly  new  buildings 
when  those  already  upon  the  premises  ^ould, 
by  reason  of  lapse  of  time,  become  incapable 
of  further  repair.*" 

In  the  case  of  In  re  Hotchkys,  32  Ch.  Div. 
(Eng.)  40^  it  appeared  that  a  testatrix  left 
certain  property  in  trust  the  income  to  be 
given  to  the  beneficiary  during  the  latter's 
lifetime.  The  real  property  consisted  of  two 
estates,  one  known  as  the  Pancraswick  estate, 
and  the  other  3S  the  Blatch borough.  It  fur- 
ther appeared  that  the  Blatchborough  was  en- 
cumbered with  a  mortgage  and  was  unpro- 
ductive and  out  of  repair.  The  question  arose 
whether  the  trustees  could  use  the  income  de- 
rived from  the  Pancraswick  estate  for  the 
purpose  of  making  the  repairs  on  the  Blatdi- 
borough  estate.  It  was  held  that  the  expen- 
ses should  be  equitably  apportioned  between 
the  income  and  the  corpus  of  the  estates.  The 
court  said:  "In  my  opinion,  in  a  case  where 
trustees  have  property  vested  in  them  un- 
der circumstanices  like  these,  there  is  an  ob- 
ligation upon  them,  for  the  purpose  of  prop- 
erly carrying  out  and  performing  their  trust 
with  regard  to  the  property,  to  see  that  the 
property  does  not  fall  into  decay  from  want 
of  proper  repair.  But  when  the  property  has 
fallen  into  bad  repair,  the  question  will  of 
course  arise  whetiier  it  is  worth  while  to  do 
the  repairs.  It  may  be  that  where  there  is 
a  devise  of  two  estates,  one  subject  to  an 


incumbrance  not  made  by  the  testator,  and 
the  other  not  encumbered,  it  may  not  be 
worth  while  to  expend  any  money  out  of  the 
unencumbered  estate  for  the  repairs  of  the 
encumbered  one,  for  it  would  be  throwing 
away  money  to  repair  the  property  if  the  cir- 
cumstances were  such  that  no  one  but  the 
incumbrancer  would  be  benefited  bv  the  ex- 
penditure.  Then  of  course  the  trustees  would 
be  wrong  in  applying  anything  not  in -mort- 
gage to  repair  a  property  which,  when  re- 
paired, would  not  be  worth  anything  to  the 
estate.  No  doubt  if  it  was  clearly  for  the 
benefit  of  the  whole  residue  to  repair  the 
mortgaged  property  the  court  would  say  that 
the  trustees  must  do  it,  and  that  the  money 
must  be  raised  iir  such  a  way  as  not  to  throw 
the  burden  unfairly  either  upon  the  tenant 
for  life  or  upon  the  remainderman.  In  the 
present  case  it  might  be  a  question  whether 
the  trustees  could  mortgage  the  Pancraswick 
estate,  and  whether,  if  it  was  worth  while 
for  the  benefit  of  the  entire  estate  to  ox  pond 
any  money  in  repairs  on  the  mortgaged  es- 
tate, they  ought  not  to  raise  it  by  seuing  a 
portion  of  the  estate?  The  opinion  of  the 
Vice-chancellor  (and  this  was  the  contention 
of  the  tenant  for  life)  was  that  under  thia 
devise  it  was  possible  for  the  equitable  ten- 
ant for  life  to  throw  up  the  mortgaged  es- 
tate and  to  say  I  will  not  take  it.  In  my 
opinion  that  was  wrong.  It  is  true  that 
where  two  legacies  are  given  to  a  person  by 
a  will  the  legatee  may  say,  'I  am  much 
obliged  to  the  testator  for  legacy  A  and  I  will 
take  it,  but  I  decline  to  take  legacy  B.*  The 
two  things  are  not  connected  together  so  as 
to  be  part  of  the  one  thing  given  to  the  lega- 
tee. There  are  two  things  given  to  the  lega- 
tee, and  the  legatee  is  in  no  way  bound  to 
take  one  if  he  does  not  like  to  take  it,  but 
on  the  other  hand  he  may  take  the  one  en- 
tire and  separate  thing  which  is  given  to  him 
without  taking  the  other.  In  my  opinion  it 
does  not  at  all  depend  upon  the  question 
whether  it  is  given  in  one  sentence  or  in  two 
sentences,  and  that  will  explain  the  case  of 
Syer  v.  Gladstone,  30  Ch.  D.  614,  which  was 
pressed  upon  us  in  support  of  the  contention 
of  the  tenant  for  life.  In  that  case  there 
was  a  gift  of  property  and  of  certain  things 
on  the  property.  That  was  a  case  where 
there  were  two  bequests,  one  of  land  or  hous- 
es and  the  other  of  chattels.  In  my  opinion 
those  were  two  separate  gifts  of  which  the 
legatee  might  accept  one  and  might  reject 
the  other.  But  here  what  is  given  to  the  ten- 
ant for  life  and  to  the  remainderman  is  an 
ag^egate,  and  what  results  from  that  aggre- 
gate is  given  to  both  of  them.  In  my  opinion 
under  those  circumstances  if  the  tenant  for 
life  likes  to  accept  the  gift,  and  likes  to  ac- 
cept it  by  entering  into  posseasion  of  part  of 
the  property,  he  cannot  say  I  will  take  pos- 
session of  this,  and  take  it  with  the  obliga- 
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tion  thus  thrown  upon  me,  but  at  the  same 
time  I  will  reject  another  part  of  that  one 
int^ral  gift  which  is  given  to  me  by  the  tes- 
tatrix. According  to  my  view,  as  I  have  al- 
ready expressed  it,  the  burden  of  repairing, 
if  it  is  necessary  and  proper,  ought  to  be 
thrown  upon  the  estate  in  such  a  way  as  not 
to  throw  it  entirely  upon  the  tenant  for  life 
or  upon  the  remainderman.  Where  one  es- 
tate is  given  to  an  equitable  tenant  for  life 
he  cannot  be  called  upon  to  repair  and  can- 
not be  made  liable  for  neglecting  to  repair, 
and  in  my  opinion  the  comprising  with  it 
another  estate,  although  the  gifts  are  not 
separable,  does  not  throw  upon  the  tenant 
for  life,  or  enable  the  trustees  to  throw  upon 
the  tenant  for  life,  a  greater  burden  as  re- 
gards repairs  than  she  would  have  been  sub- 
ject to  if  this  had  been  simply  a  gift  to  her 
as  equitable  tenant  for  life  of  the  Blatch- 
boTough  estate  alone." 
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Litigation. 


Improvements  "by  Municipality. 

Where  real  estate  held  in  trust  is  assessed 
by  a  municipality  for  permanent  improve- 
ments the  payment  of  the  assessment  is  to 
be  equitably  apportioned  between  the  income 
and  the  principal  of  the  estate.  Parsons  v. 
Winslow,  16  Mass.  361;  Plympton  v.  Boston 
Dispensary,  106  Mass.  544;  Morse  v.  O'Brien, 
225  Mass.  345,  114  N.  E.  363;  Matter  of 
Young,  17  Misc.  680,  41  N.  Y.  S.  539,  affirmed 
360  N.  Y.  706,  57  N.  E.  1129;  Peck  v.  Sher- 
wood, 66  N.  Y.  616.  See  also  Sheffield  v. 
Cooke,  reported  in  full,  post,  this  volume,  at 
page  961.  In  Matter  of  Young,  supra,  the 
court  said:  ''The  objection  to  the  payment 
from  income  of  the  special  assessment  of 
$593.10  to  James  E.  Phinney,  city  treasurer, 
presents  a  different  question.  The  assessment 
was  for  Union  avenue  sewer  extension  and 
grading  and  pacing  Chestnut  and  Downs 
streets,  in  the  city  of  Kingston.  The  testi- 
mony is  that  these  streets  had  never  been 
paved,  graded,  or  sewered  before;  that  im- 
mediately after  this  improvement  to  Downs 
street  the  lots  of  the  estate  situated  on  that 
street  appreciated  to  the  extent  of  $100  each. 
I'he  number  of  lots  does  not  appear.  This 
is  a  municipal  assessment  for  a  permanent 
improvement  to  the  real  estate.  It  is  not  at 
all  in  the  nature  of  annually  recurring  taxes, 
nor  of  taxes  for  repairs  to  streets  that  had 
once  lieen  paved,  graded,  and  sewered.  Un- 
der the  decisions  in  Peck  v.  Sherwood,  66  N. 
Y.  615,  and  Thomas  v.  Evans,  105  N.  Y.  601, 
611,  612,  12  N.  E.  571,  this  assessment  must 
be  apportioned  between  income  and  principal 
account.  The  amount  involved  is  not  large, 
and  the  apportionment  may  be  difficult,  but 
the  objection  is  taken,  and  the  apportionment 
will  have  to  be  made  by  the  trustee,  with  the 
aid  of  the  Northampton  tables." 


It  has  been  held  that  the  expenses  incurred 
in  litigation  necessary  for  the  protection  of 
real  estate  held  in,  trust  are  to  be  paid  out 
of  the  corpus.  Hackett  v.  Hackett,  180  Ky. 
406,  202  S.  W.  864;  Donovan  v.  MacDowall, 
2  Dem.  (N.  Y.)  213;  Matter  of  Young,  17 
Misc.  680,  41  N.  Y.  S.  539,  160  N.  Y.  705, 
57  N.  E.  1129 ;  Matter  of  Heist,  77  Misc.  432, 
137  N.  Y.  S.  768;  Lawrence's  Estate,  30  Pa. 
Co.  Ct.  189.  Compare  In  re  Ungrich,  201  N. 
Y.  416,  94  N.  E.  999,  reversing  141  App.  Div. 
485,  126  N.  Y.  S.  419;  Cogswell  v.  Weston, 
228  Mass.  219,  117  N.  E.  37. 

In  Matter  of  Heist,  77  Misc.  432, -137  N. 
Y.  S.  768,  it  appeared  that  a  will  provided, 
among  other  things,  that  the  trustee  should 
pay  over  the  net  income  to  the  life  benefi- 
ciary "after  paying  all  necessary  expenses." 
It  further  appeared  that  the  trustee  incurred 
expenses  in  defending  the  corpus  of  the  es- 
tate. In  construing  the  provision  in  the  will 
it  was  held  that  the  testator  did  not  intend 
to  charge  the  expenses  of  such  litigation  to 
the  income.  The  court  said:  "It  is  not 
manifest  that  the  testator  intended  by  the 
words  'all  necessary  expenses'  any  other  ex- 
penses than  those  necessary  to  the  collection 
and  administration  of  the  income.  The  stress 
which  is  laid  upon  the  word  'air  loses  much 
force  when  it  is  seen  that  the  habit  of  the 
will  is  to  superfluously  apply  the  word 
throughout  the  instrument.  There  is  a  gift 
to  *all  the  heirs'  of  the  decedent's  brother. 
The  gift  in  trust  is  'of  all  the  residue.'  The 
trust  is  declared  to  be  subject  to  'all  the  con- 
ditions' prescribed  in  the  will.  The  word, 
when  used  to  qualify  the  phrase  'necessary 
expend,'  should  receive  no  emphasis  in  the 
particular  instance  greater  than  in  the  other 
cases  where  it  has  no  conceivable  meaning. 
If,  however,  it  should  be  given  the  signifi- 
cance on  which  the  contestant  insists,  it 
would  be  balanced  by  the  word  'necessary.* 
The  expenses  referred  to  are  those  which  are 
necessary  to  the  collection  of  the  income  and 
its  payment.  The  phrase  'all  necessary  ex- 
penses' is  primarily,  if  not  inevitably,  limited 
to  the  processes  intended  and  required  by  the 
specific  provision  in  which  it  is  found.  It 
is  as  if  'the  testator  had  directed  that  the 
trustees  collect  the  income  and  pay  the  same 
after  all  the  expenses  'necessary'  to  the  op- 
eration of  collection  and  payment.  It  is  not 
imaginable  that  the  testator  intended  to  bur- 
den the  life  tenant's  income  with  the.  ex- 
penses ordinarily  chargeable  to  the  principal 
any  more  than  that  he  intended  that  the  in- 
come should  pay  the  expenses  which  the  exec- 
utor as  such  incurred." 

In  Lawrence's  Estate,  30  Pa.  Co.  Ct.  189, 
it  appeared  that  trustees  wlio  held  real  es- 
tate borrowed  a  sum  of  money  and  gave  a 
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mortgage  on  the  property.  Thereafter  they 
attempted  to  defeat  the  payment  of  the  mort- 
gage and  spent  $1267.25  for  this  purpose  out 
of  the  income  of  the  trust  estate.  Later 
other  trustees  assumed  the  management  of 
the  trust  and  they  brought  suit  to  recover 
the  amounts  expended  by  the  original  trus- 
tees. It  was  held  that  the  money  expended 
in  the  entire  litigation  and  counsel  fees 
should  be  charged  to  the  principal. 

But  where  it  appeared  that  the  trustees, 
who  were  also  beneficiaries  under  a  trust, 
wrongfully  expended  money  for  unnecessary 
litigation  it  was  held  that  expenses  should 
be  charged  to  the  income  of  the  trust  and 
not  to*  the  principal.  Cogswell  v.  Weston, 
228  Mass,  219,  117  N.  E.  37.  In  this  case 
the  court  said:  "The  regular  annual  or 
periodically  recurring  expenses  arising  in  the 
administration  of  a  productive  trust  com- 
monly are  paid  out  of  the  income,  while  ex- 
traordinary and  unusual  expenses  are  charge- 
able against  the  capital.  The  costs  of  litiga- 
tion generally  fall  in  the  latter  class.  These 
rules  apply  in  cases  where  the  question  con- 
cerns life  tenants  and  remaindermen,  both 
guiltless  of  any  wrong  against  the  trust  and 
where  the  point  of  incidence  of  proper  ex- 
penses must  be  determined  as  between  inno- 
cent persons.  But  these  rules  are  not  neces- 
sarily applicable  to  cases  where  the  question 
arises  between  a  life  tenant,  whose  wrongful 
conduct  amounting  to  an  active  and  inten- 
tional breach  of  trust  directlv  has  caused  the 
expense,  and  a  remainderman  whose  conduct 
is  free  from  blame.  In  the  case  at  bar,  un- 
der the  will  Henry  E.  Weston  is  entitled  for 
life  to  the  income  of  one-half  of  the  remainder 
of  the  estate,  or  to  the  whole  of  the  ];pmain- 
der  after  the  other  half  has  been  paid  to  the 
administrator  of  the  estate  of  William  H. 
Weston,  as  is  required  by  the  decision  re- 
ported in  Harmon  v.  Weston,  216  Mass.  242, 
248.  Henry  E.  Weston  misapplied  and  mis- 
appropriated funds  of  the  estate  and  these 
expenses  have  followed  as  the  natural  result 
of  his  intentional  wrongdoing.  While  Wil- 
liam H.  Weston  was  not  guilty  of  any  misap- 
propriation in  his  administration  of  the  trust 
estate,  it  is  manifest  from  the  facts  stated 
in  the  report  that  it  was  through  his  negli- 
gence and  culpable  inattention  that  Henry 
E.  Weston  was  enabled  to  misapply  so  much 
of  the  estate.  The  net  income  of  the  estate 
in  the  hands  of  the  plaintiff  must  go  under 
tlie  will  to  these  former  trustees  as  bene- 
ficiaries, whose  active  and  culpable  neglect 
of  dutv  and  intentional  misfeasance  in  their 
trust  have  caused  these  expenses,  or  to  those 
claiming  by  or  under  them.  The  latter  stand 
in  no  better  posture  than  the  beneficiaries  in 
this  aspect  of  the  case.  As  is  pointed  out  in 
Harmon  v.  Weston,  215  Mass.  242,  the  ulti- 
mate beneficiaries  of  the  principal  of  half  of 
the  trust  fund,  of  which  Henry  L.  Weston  is 


entitled  to  the  income  during  his  life,  can- 
not now  be  determined.  They  may  be  persons 
in  no  sense  answerable  directly  or  indirectly 
foi  his  conduct  as  trustee.  All  rules  of  the 
apportionment  of  expenses  between  life  ten- 
ant and  remainderman  have  been  worked  out 
in  order  to  accomplish  in  general  equitable 
results.  They  ought  not  to  be  followed  when 
they  lead  to  manifestly  contrary  results.  It 
seems  inequitable  to  cast  upon  innocent  third 
persons  an  expense  which  can  be  borne  by 
those  whose  reprehensible  conduct  has  caused 
it.  The  immediate  occasion  of  all  expenses 
of  the  trust  in  the  case  at  bar  has  been  culp- 
able want  of  fidelity  in  the  administration  of 
the  trust  by  the  beneficiaries  for  life.  So  far 
as  Henry  E.  W^eston  is  concerned,  it  must  be 
taken  on  this  record  that  these  expenses  hare 
resulted  in  considerable  degree,  if  not  en- 
tirely, not  from  unsound  judgment  or  mis- 
placed confidence,  but  from  a  more  blame- 
worthy intentional  misappropriation  of  the 
funds  of  the  trust.  Under  these  circum- 
stances, equitable  distribution  of  the  financial 
burdens  which  are  the  subject  of  the  first 
and  second  inquiries  seems  to  require  that 
they  rest  upon  the  income." 

In  the  case  of  In  re  Ungrreh,  201  N.  Y.  415, 
04  N.  E.  999,  it  appeared  that  the  bene- 
ficiary under  a  trust  brought  an  action 
against  the  trustee  as  such  in  which  the 
plaintiff  was  defeated.  The  trustee  charged 
the  expenses  incurred  in  defending  the  suit 
to  the  income  of  the  trust.  The  court  held 
that  so  much  of  the  expenses  as  were  incurred 
because  of  the  beneficiarv's  action  should 
have  been  charged  to  the^  income.  The  court 
said:  "If  these  expenses  were  rendered  nec- 
essary by  the  unwarranted  action  of  the  life 
tenant,  they  should  not  all  be  charged  against 
the  corpus  of  the  estate,  but  should,  in  part 
or  whole,  be  charged  against  the  life  tenant, 
whose  act  had  occasioned  the  expenses. 
Though  the  beneficiary  of  a  trust,  such  as 
the  one  before  us,  may  not  alienate  or  assign 
it,  still  he  may  subject  it  to  a  claim  for  legal 
services  to  enforce  his  rights  (In  re  Williams, 
187  N.  Y.  286) ;  so,  also,  his  wrongful  con- 
duct may  result  in  affecting  that  income. 
Therefore,  the  application  should  not  have 
been  decided  by  the  court  without  giving  the 
appellants  an  opportunity  to  prove  their  ex- 
penses and  the  circumstances  under  which 
they  were  incurred,  when  it  would  be  for 
the  court  to  determine  on  the  facts  of  the 
case  what  part,  if  any,  of  such  expenditures 
should  be  allowed  to  the  appellants  and 
charged  against  the  life  tenant  and  what  part 
against  the  corpus  of  the  estate." 

Agbeekbnt  of  Pabties. 

It  has  been  held  that  where  the  bene- 
ficiaries under  a  trust  agree  that  the  taxes 
and  other  necessary  expenses  incurred  in  the 
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management  of  real  estate  held  in  trust  shall 
be  paid  out  of  the  principal  the  agreement  is 
binding  on  the  parties.  Mandell  v.  Green, 
108  Mass.  277;  Howell's  Estate,  7  Pa.  Dist. 
677.  But  see  Stansbury  v.  Inglehart,  20  D. 
C.  134.  Thus  in  Howell's  Estate,  supra,  it 
was  held  that  a  cestui  que  trust,  who  had 
Agreed  that  the  payment  of  taxes  on  real  es- 
tate held  in  trust  should  be  paid  out  of  the 
principal,  could  not  repudiate  her  agreement. 
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39  B.  I.  217;  98  Atl.  161. 


lAfe  Estates  —  Buty  of  Life  Tenant  ta 
Pay  Taxes. 

The  general  rule  is  that  the  life  tenant 
must  pay  all  ordinary  taxes  on  the  property 
during  the  continuance  of  his  estate,  unless 
there  is  some  provision  in  the  instrument 
•creating  the  estate  relieving  him  of  this  lia- 
bility. 

Unty  to  Pay  Speeial  Assessment. 

An  assessment  for  a  public  improvement 
not  being  an  ordinary  tax,  the  question 
whether  it  must  be  borne  by  the  life  tenant 
or  remainderman,  or  apportioned  between 
them,  depends  upon  the  circumstances  and 
probable  duration  of  the  improvement  as  com- 
pared with  the  expectancy  of  life  of  the  life 
tenant. 

Same. 

It  is  a  general  rule  that  municipal  assess- 
ments for  permanent  improvements  upon  land 
are  apportionable  between  the  life  tenant  and 
the  remainderman  according  to  the  circum- 
stances of  the  case,  their  respective  interest 
in  the  property,  and  the  terms  of  the  will  or 
other  instrument  by  which  the  life  estate  is 
separated  from  the  remainder,  and  in  the 
proportion  which  the  value  of  the  life  estate 
bears  to  the  entire  estate. 

Same. 

Where  an  estate  in  fee  simple  was  subject 
to  an  executory  limitation  and  power  of  sale 
in  trustees,  there  being  no  way  of  valuing 
the  respective  interests  in  the  estate,  the  pay- 
ment by  the  trustees  of  the  cost  of  permanent 
improvements  out  of  funds  realized  from  the 
sale  of  unproductive  real  estate  is  in  itself 
an  equitable  apportionment  of  the  assessment. 

Trusts  and  Tmstees  —  Taxes  and  Carry- 
ing Charges  —  Payment  from  Corpus 
or  Ineome. 

Where  a  testator  left  the  residue  of  his 
estate  consisting  principally  of  improductive 
land  to  a  son  subject  to  the  payment  of  an- 
Ann.  Cas.  1918E. — 61. 
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unities,  legacies,  and  other  bequests,  and 
"also  subject,  if  necessary,  to  the  sale  by  my 
executors  and  their  successors,  from  time  to 
time,  of  portions  thereof,  for  the  payment  of 
taxes,  assessments,  and  expenses,"  and  sub- 
ject to  an  executory  limitation  in  the  event 
that  testator's  wife  or  younger  daughter  sur- 
vived the  son  and  his  descendants,  the  execu- 
tors being  given  authority  to  manage  the  es- 
tate so  long  as  any  of  the  charges  remain  in 
force  and  effect,  all  charges  having  ceased  to 
exist  except  the  annuity  to  the  younger 
daughter,  the  property  being  owned  in  fee 
simple  by  the  children  of  the  son  subject  to 
the  annuity  and  the  executory  limitation,  the 
/Cost  of  permanent  improvements  consisting  of 
sewer,  curbing  assessments,  and  grading, 
should  be  charged  to  the  corpus  of  the  trust. 
[See  note  at  end  of  this  case.] 

Same* 

Although,  where  trustees  are  accustomed 
to  pay  over  net  income  to  beneficiaries  each 
year,  they  are  entitled  to  deduct  the  commis- 
sions which  are  properly  chargeable  against 
income  annually  before  making  their  pay- 
ments, their  compensation  may  be  chaxged  to 
principal  if,  in  the  discretion  of  the  court, 
the  circumstances  so  warrant. 

[See  note  at  end  of  this  case.] 


Where  there  is  a  fund  in  which  all  the 
beneficiaries  are  interested,  the  apportion- 
ment of  the  trustees'  compensation  in  ^making 
permanent  improvements  can  be  made  by  pay- 
ing the  compensation  out  of  the  principal 

[See  note  at  end  of  this  case.] 

Same. 

Compensation  of  the  trustees  for  services 
rendered  in  making  permanent  improvements 
on  portions  of  the  estate  should  be  charged 
to  tJie  principal  of  the  estate. 

[See  note  at  end  of  this  case.] 

Same. 

Compensation  of  the  trustees  for  services 
in  converting  the  unproductive  real  estate 
into  personalty  should  be  charged  to  the  prin- 
cipal of  the  estate. 

[See  note  at  end  of  this  case.] 

Same. 

Although  ordinary  taxes  and  the  expenses 
of  the  care  and  management  of  the  capital  are 
charges  on  the  life  estate,  where  taxes  are  as-, 
sessed  against  unproductive  real  estate  they. 
are  not  chargeable  to  the  life  tenant. 

[See  note  at  end  of  this  case.] 


Taxes  assessed  against  the  unproductive 
part  of  said  estate  should  be  charged  to  the 
corpus  of  the  estate. 

[See  note  at  end  of  this  case.] 

Annuities  —  Payment  from  Income  or 
Corpus  of  Estate. 

Where  a  will  provided  an  annuity  to  thee 
testator's  daughter,  and  the  residuary  clause! 
is  expressly  made  subject  to  the  annuity,  al- 
though annuities  are  usually  payable  out  of 
income,  it  being  a  question  of  the  intention; 
of  the  testator  as  expressed  in  the  will,  asj 
another  clause  in  the  will  devised  real  estate; 
subject  to  the  payment  of  the  annuity,  tlio 
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annuity  should  be  charged  to  the  principal 
of  the  estate. 

Dower   —   In    What    I«andB   —   Sale    to 
Meet  Expenses. 

Where  land  was  devised  in  fee  subject  to 
executory  limitations  and  after  the  death  of 
a  devisee  considerable  amoimt  of  the  real  es- 
tate had  been  sold  and  the  proceeds  of  sales 
used  necessarily  for  the  payment  of  various 
charges,  the  widow  of  the  devisee  who  did 
not  release  dower  has  no  claim  for  dower 
either  in  the  real  estate  so  sold  or  in  the  pro- 
ceeds so  expended. 

Dower  in  I«ands  Snbjeot  to  Ezeontorj 
Uniitation. 

A  widow  is  entitled  to  dower  in  the  estate 
held  by  her  husband  in  fee,  subject  to  execu- 
tory limitations. 

Same.  . 

Where  unimproved  land  is  devised  subject 
to  executory  limitations  and  power  of  sale 
in  trustees,  as  the  power  of  sale  is  not  man- 
datory but  was  to  be  exercised  only  to  enable 
the  trustees  to  pay  annuities,  charges,  taxes, 
and  assessments,  placed  upon  the  estate  by 
the  will,  the  will  does  not  work  an  equitable 
conversion  of  the  real  estate,  and  the  widow 
of  the  devisee  is  entitled  to  dower  in  the  land 
and  in  the  proceeds  not  necessary  to  pay  the 
enumerated  charges,  the  wife's  dower  not 
being  superior  to  the  liens  or  incumbrances 
created  prior  to  the  husband's  title,  in  incum- 
bered property  of  the  husband. 

Dower  in  Proceeds  of  Sale. 

Although  a  widow  may  be  awarded  a  gross 
sum  as  dower  in  the  proceeds  of  sales  of  land, 
such  an  award  may  be  made  only  when-  the 
circumstances  justify  it. 

Same. 

Under  Gen.  Laws  1909,  c.  329,  §  2,  pro- 
viding that  where  inheritances  are  entire,  and 
no  division  can  be  made,  so  that  a  woman 
can  be  endowed  of  the  thing  itself,  she  shall 
be  endowed  in  a  special  and  certain  manner, 
as  of  a  third  part  of  the  rents,  and  section 
17,  providing  for  the  same  mode  of  assign- 
ment in  suits  in  equity,  where  a  widow  is 
entitled  to  dower  in  the  proceeds  of  the  sale 
of  real  estate  left  to  her  husband  in  trust 
subject  to  executory  limitations  and  power 
of  sale  in  trustees,  she  will  be  allowed  an- 
nually the  legal  interest  on  one-third  of  the 
total  proceeds  derived  from  the  sale  of  real 
estate,  less  the  payment  of  the  necessary 
charges  and  expenses  for  that  year. 

Case  certified  from  Superior  Court,  Provi- 
dence and  Bristol  counties. 

Bill  in  equity  for  instructions.  William 
Paine  Sheffield  et  al.,  trustees,  complainants, 
and  Margaret  Howard  Couke  et  al.,  respond' 
onts.  Case  certified  to  Supreme  Court.  Tlie 
facts  are  stated  in  the  opinion.  Cause  be- 
MANDsa)  TO  Superior  Court  fob  bntbt  ojr 

I>EGBEE  IN  ACOOBDANCE  WITH  OPINION. 

Green,  Hinckley  d  Alfen,  Frank  L,  ffinck' 
fry.  Rush  St  urges  and  Harold  P.  Salisbury 
for  complainants. 


John  A.  Tillinghast  and  Murdoch  d  TiUmg- 
host  for  respondents. 

[219]  Johnson,  C.  J.—- This  is  a  bill  in 
equity  brought  in  the  Superior  Court  for  the 
county  of  Providence  by  William  Paine 
Sheffield  and  Alice  H.  R.  Cooke,  as  trustees 
under  the  will  of  Joseph  J.  Cooke,  and  Alice 
H.  R.  Cooke,  individually.  The  trustees  ask 
for  instructions  relative  to  certain  questions 
arising  under  the  last  will  and  testament  of 
said  Joseph  J.  Cooke  relating  to  the  appor- 
tionment of  certain  clui,rge8  between  prin- 
cipal and  income,  and  also  relating  to  the 
right  of  dower  of  said  Alice  H.  R.  Cooke. 
Said  Alice  H.  R.  Cooke  individually  also 
prays  for  the  assignment  of  her  dower  in 
the  [220]  residuary  estate  of  said  Joseph  J. 
()ooke.  John  A.  Tillinghast,  Esq.,  was  ap- 
pointed guardian  ad  litem  for  the  infant 
respondents,  Margaret  Howard  Cooke  and 
Adelaide  Welch  Cooke.  Scott  A.  Smith,  Esq., 
was  appointed  guardian  ad  litem  for  the  re- 
spondent, Alice  Elizabeth  Cooke,  a  person  of 
unsound  mind.  Hugo  A.  Clason,  Esq.,  was 
appointed  guardian  ad  litem  to  repreeent  oon* 
tingent  interests  of  persons  not  in  being  or 
not  asc^tainable.  All  the  respondents  of 
full  age  and  of  sound  mind  filed  answers 
neither  admitting  nor  denying  the  allegations 
of  the  bill  of  complaint,  and  submitting  their 
interests  to  the  protection  of  the  court.  Tlie 
guardians  ad  litem  also  filed  answers  in 
similar  form.  Testimony  was  taken  before 
George  Farnell,  Commissioner,  and  the  case 
was.  thereupon  certified  to  this  court  in  ac- 
cordance with  the  provisions  of  Section  35, 
Chapter  289  of  the  General  Laws  of  1909. 
Kone  of  the  respondents  has  objected  to  the 
granting  of  the  requests  of  the  complainants, 
nor  have  they  filed  any  briefs  in  this  case. 
John  A.  Tillinghast,  Esq.,  as  guardian  ad 
litem  of  the  infant  respondents,  Margaret 
Howard  Cooke  and  Adelaide  Welch  Cooke, 
files  a  brief  in  their  behalf. 

Joseph  J.  Cooke,  the  testator,  died  in  1882, 
leaving  a  testamentary  instrument  dated 
June  22,  1882.  An  appeal  was  taken  from 
the  probate  of  this  instrument  by  the  munic- 
ipal court  of  the  city  of  Providence,  and  on 
January  23,  1883,  the  Supreme  Court  of  the 
State  of  Rhode  Island  entered  its  decree  al- 
lowing and  establishing  said  instrument  as 
the  last  will  and  testament  of  Joseph  J. 
Cooke,  subject  to  and  controlled  by  the  modi- 
fications contained  in  an  agreement  of  com- 
promise approved  by  the  Supreme  Court  the 
same  day. 

The  thirteenth,  fourteenth  and  fifteenth 
clauses  of  the  will  of  Joseph  J.  Coo]ve  are  as 
follows: 

'Thirteenth — All  the  rest  and  residue  of 
my  estate  and  property,  of  every  kind  and 
nature,  and  wheresoever  situate,  of  which  I 
shall  die  seized  and  possessed,  or  be  entitled 


SHEFFIELD  v.  COOKE. 

39  R,  I,  tl7. 


962 


to  at  my  decease  (including  the  proceeds  of 
the  sale  of  my  library  [221]  as  aforesaid  )i 
I  give,  devise,  and  bequeath  to  my  son,  Henry 
Williams  Cooke,  aforesaid,  to  him,  his  heirs 
and  assigns  forever;  subject,  however,  to 
the  payment  out  of  the  same  of  the  taxes 
and  assessments  on  the  life  estate  in  the 
First  clause  of  this  my  will  devised  to  my 
said  elder  daughter  as  hereinbefore  provided; 
to  the  payment  out  of  the  same  of  the  said 
sum  of  Three  Hundred  Dollars  per  annum  to 
my  said  elder  daughter  as  hereinbefore  pro- 
vided, and  of  the  sum  of  Six  Thousand  Dol- 
lars  per  annum  to  my  said  wife  as  herein- 
before provided;  to  the  payment  out  of  the 
same  of  the  sum  of  Six  Hundred  Dollars  per 
annum  to  my  said  younger  daughter  \mder 
the  terms  hereinbefore  provided  in  her  case; 
and  to  the  payment  out  of  the  same  of  what- 
ever sums  may  be  required  under  and  by 
virtue  of  the  Fourth  clause  of  this  my  will; 
also  subject,  if  necessary,  to  the  sale  by  my 
executors  and  their  successors,  from  time  to 
time,  of  portions  thereof  for  the  payment  of 
taxes,  assessments  and  expenses  on  the  same; 
also  subject  to  his  proper  support  and  educa- 
tion during  his  minority;  and  also  subject 
to  the  power  and  discretion  hereinafter  given 
to  my  executors  and  their  successors  in  the 
management  and  control  of  the  same.  The 
devise  and  bequest,  in  this  clause  of  my  will, 
of  the  rest  and  residue  of  my  estate  and 
property  to  my  said  son  and  his  heirs  is, 
however,  qualified  by  the  Ffteenth  clause  of 
this  my  will. 

'^FouBiEBNTH — And  as  to  the  estate  and 
property  in  the  Thirteenth  clause  of  this  my 
will  mentioned,  being  therein  designated  as 
the  rest  and  residue  of  my  estate  and  prop- 
erty, I  give  and  grant  to  my  executors,  and 
to  their  successors,  so  long  as  any  of  the 
charges   upon  said   estate   and   property  as' 
specified  in  said  Thirteenth  clause  shall  re- 
main in  force  and  effect,  full  power  and  au- 
thority to  manage  said  estate  and  property 
in  their  absolute  discretion;   to  invest  and 
change  investments  of,  to  mortgage  or  other- 
wise pledge,  and  to  sell  and  convey,  the  same, 
or  any  part  thereof;  to  lease  any  of  the  real 
estate  thereof  for  a  term  not  exceeding  twen- 
ty years,  and  to  renew  snch  lease  to  the  same, 
or  other,  lessees,  for  another  [222]  term  not 
exceeding  twenty  years,  and  to  repeat  such 
renewals  at  the  pleasure  of  them,  the  said 
executors  and  their  successors;  and  to  have 
the  same  power  and  authority  over  the  pro- 
ceeds  of   such   investment,   lease,   mortgage, 
pledge,   sale,   or  conveyance,   and   over   any 
property  obtained,  directly  or  indirectly,  with 
such  proceeds.    Whatever  part  of  such  estate 
and  property  shall  be  mortgaged,  pledged,  or 
sold  as  aforesaid,  the  same  shall  be  taken 
and  received  by  the  mortgagee,  pledgee,  or 
purchaser  thereof  wholly  free  and  divested 
of  any  and  all  liability  or  lien  for  or  as  to 


the  charges  thereon  specified  in  said  Thir- 
teenth clause  of  this  my  will;  and  no  pur- 
chaser of  any  real  estate,  sold  as  aforesaid, 
shall  be  held  responsible  for  the  appropria- 
tion* of  the  purchase  money  after  the  same 
shall  have  been  paid  to  said  executors,  or 
their  successors. 

"J^'iPTEBNTH — ^If,  however,  my  wife,  said 
Maria  Adelaide  Cooke,  and  my  younger 
daughter,  said  Alice  Elizabeth  Cooke,  or 
either  of  them,  survive  my  said  son,  Henry 
Williams  Cooke,  and  his  descendants  (if  any 
there  be),  then  all  the  estate  and  property 
given,  devised,  and  bequeathed  to  him  (and 
his  heirs)  in  the  Thirteenth  clause  of  this 
my  will  I  give,  devise,  and  bequeath  in  man- 
ner following,  to  wit  (subject,  however,  to 
all  the  charges  and  conditions  thereon  in> 
the  Thirteenth  and  Fourteenth  clauses  of 
this  my  will  named) : 

"All   the  personal  property  to   my   elder 
daughter,  said  Adelaide  Baker  Smith,  if  she 
be  then  living,  or,  if  she  be  not  then  living,, 
to  such  of  her  descendants  as  shall  then  be 
living  or,  if  neither  my  said  elder  daughter 
nor  any  of  her  descendants  be  then  living, 
to   my   said   brother,   George   Lewis    Cooke, 
All  the  real  estate  to  my  said  wife,  for  the 
term  of  her  natural  life,  and,  after  her  de- 
cease,  to  my  said  elder  daughter,   for  the 
term  of  her  natural  life,  and,  after  the  de- 
cease of  m^  said  wife  and  said  elder  daughter, 
if  my  said  younger   daughter  be  not   then 
living,  to  such  of  my  said  elder  daughter's 
descendants  as  shall  then  be  living,  to  them, 
their  heirs  and  assigns  forever,  but,  if  my 
said  younger  daughter  [223]  be  then  livings 
then  to  such  of  my  said  elder  daughter's  de- 
scendants as  shall  then  be  living,   so  long 
as  my  said  younger  daughter  shall  live,  and,, 
after  her  decease,  to  such  of  my  said  elder 
daughter's  descendants  as  shall  then  be  liv- 
ing, to  them,  their  heirs  and  assigns  forever: 
if,  however,  my  said  wife  dies  after  the  de- 
cease  of   my   said   elder    daughter    and   her 
descendants,  or  if  my  said  elder  daughter  sur- 
vives my  said  wife  and  leaves  no  descend- 
ants   at   her    own    decease,    or    if   my   said 
younger  daughter  survives  my  said  wife,  and 
my  said  elder  daughter,  and  her  descendants,, 
then  to  my  said  brother,  Greorge  Lewis  Cooke, 
to  him,  his  heirs  and  assigns  forever." 

The  agreement  of  compromise  reduced  the 
estate  given  to  the  testator's  son,  Henry  Wil- 
liams Cooke,  in  the  Thirteenth  clause  of  the 
will  to  seven-ninths  of  tlie  residue,  giving  the 
balance  of  said  residue  to  the  testator^B 
elder  daughter,  Adelaide  Baker  Smith,  and 
her  descendants.  The  agreement  of  compro- 
mise also  increased  the  annuity  given  to  the? 
testator's  younger  daughter,  Alice  Elizabeth 
Cooke,  to  $1,200,  and  provided  that  one-ninth 
of  said  annuity  should  be  paid  by  the  elder 
daughter  and  her  descendants,  and  the  other 
eight-ninths    should    be    paid    in    the    same 


.2  me 


of 


-cT  -■.-&   Jja  ^estaxz  jt  the 

-    _i— iiaiOiV   jear    nhe 


33*     I   the  _will    or 
'Xojin.   t&e    lii«   esta.t«: 
tder.     In  Rhode 


—       izi     ^  v.  Babbitt,  auprau 
•^=~~- —      2.  A  will  directing 


':^    :*£  ~?nts  and  Lacome 

-Lz^       :_^     ii^.iied  real  prop- 

^_      Ti::.     sataae^aBt*ita  and   ex- 

I.  r;::*    .^..il  .   poles,    md  other 

_-    ■_:=    -  •    f^TT  •larure  upon 

nil     -La.Le '    ^oji   held 

.  •"^^iienta   «  i     i     TeraiajKiit 

.   -  iiL  :r  -m  lae    a.vj^  out 

-•i-JiTii'jn   ».'[    -eweica.      So, 


'H-i 


.  .Timrrs^ 

=iiora»    i:   vas  held 

-    'f-nine  ■ 

ind.  -e^wo^B  are 

11 

.   -1 

"1  '^    *iLAT;gin^ 

--n 

*e  . 

i.  jtT    •!  ^Aving 

^         -n- 

b     ?4 

'•***    iiiii   i^ove 

,^  _ 

* 

.  ijiLui  '.  ?n>v- 

. 

- 

•1    :br»f     23 

in 

emeUsL'y    t. 

«.>a 

...r 

■rrancut 

-nirovj»nienCs 

v  • 

•■f»»i 

a?    .:.»    enanL 

•  Tatu 

rr- portion 

a 

* 

:rt.x.^e      ear-   t«> 

ft 


*txa^^*ivr':*an.     Hie  <aase 

m^     ^r*-**    ae   ineficion 

"=.      .  -^  -'Xniixe.  TU<>|etiC 

•— 'i  ?    tf    »uv  •)i  vala> 

-•>-5^--«»     :.»'-»*?«    n  "he  <??*- 

'■»—«■-  "••  ic^    act  'tiat  rhe 

-i^u.     -»     i'r^     f   "n«g#  nemiii- 

--  w-^  ♦  :     11  i»r     iini&  ji  their 

-  ■     *-•    -*-*.-     I    mDrodnctive 

JL  "•^"-  le  'rnateas  was 

•     -  '  '    -     ii^  r'uasuBC  oif  the 


'I 

jii 

C< 

of 

dii 
del 
aii< 
Co. 


- — :t.  *  '^  -u  >n»t  ;>.  T.  Bab- 
»>  T  -  — tc  -li— iienc  of  an 
X  -»— 1-1  3- Ji:'r»»\-i?»i  lots  he- 
irv"^  '  "2^  *"*^  T-"7«*»-'-  T'lin  the  pro- 
«ive,  -  T.  nrr^*  '"•«.  -i*:»-5-  iier««f.  which 
^-^  •*  -Ate  'IT-  'rasH.  \  "ntrr:  i£  lae  princi- 
^  :r.    r~*-    **a^;.    'Ac-  An  «^iiiita'>le  ap- 

r    iw   i8.Lg-uuft.'at   aecweea  tiie 
m.  'Ot-  ^MBBmuemait.  since  bv 
-rr^  Hb  tsmas  jtsc  the  nicome 
vL.«i.   JmL  i^   taiBreased   Talae 

to  the  benefit  of 


SHEFFIELD 

39  R,  L 
Cooke  is  now  sixty-three  years  old,  and  Mar- 
garet Howard  Cooke  and  Adelaide  Welch 
Cooke  are  respectively  16  and  15  years  old. 
The  chances  of  the  executory  limitations  tak- 
ing effect  are  therefore  very  remote.  If  Alice 
Elizabeth  Cooke  does  not  survive  Margaret 
Howard  Cooke  and  Adelaide  Welch  Cooke, 
then  upon  her  death  the  executory  limita- 
tions in  the  Fifteenth  clause  absolutely  fail, 
the  estate  in  fee  simple  of  Margaret  Howard 
Cooke  and  Adelaide  Welch  Cooke  becomes 
absolute,  and  the  powers  of  the  trustees  con- 
tained in  the  Fourteenth  clause  of  the  will 
are  terminated.  There  is  thus  every  reason 
to  expect  that  the  respondents,  Margaret 
Howard  Cooke  and  Adelaide  Welch  Cooke, 
will  sooner  or  later  become  absolutely  en- 
titled to  the  entire  estate  in  question. 

The  estate  in  question  consisted  originally 
very  largely  of  unimproved  real  estate  situat- 
ed in  the  city  of  Providence.  There  was  also 
.some  personal  property  at  the  time  of  the 
death  of  Joseph  J.  Cooke,  but  this  was  used 
up  in  the  payment  of  debts  and  other  charges. 
The  income  of  the  estate  for  many  years  was 
very  small,  and  it  was  necessary  for  the 
trustees  to  sella  considerable  portion  of  the 
real  estate  from  time  to  time  'in  order  to 
raise  money  to  pay  the  taxes,  annuities  and 
other  charges.  Since  1895  when  Mr.  Shef- 
field was  appointed  trustee  one  hundred 
forty-seven  lots  of  land  have  been  sold  for 
the  aggregate  amount  of  $236,379.86.  The 
trustees  have  also  expended  considerable 
sums  of  money  upon  the  development  and  im- 
provement of  the  real  estate,  including  sewer 
and  curbing  assessments  and  grading,  in  or- 
der to  place  the  land  in  a  condition  suitable 
[227]  for  sale.  The  trustees  have  gradually 
accujnulated  a  considerable  amount  of  money 
derived  from  the  sale  of  real  estate,  and  have 
invested  a  part  of  this  in  income  producing 
bonds,  and  a  small  part  of  it  in  improved 
real  estate. 

The  estate  held  under  the  Thirteenth 
clause  of  the  will  and  subject  to  the  powers 
of  the  trustees  consisted  on  January  1,  1916, 
of  the  following: 

Real  estate — Providence,  R.  I. 
Assessed  valuation — 

improved    $  12,720 

unimproved    108,920  $121,640.00 

Real  estate-— Warwick,  R.  I. 
Assessed  valuation-^ 

unimproved    1,480.00 

Bonds — cost    60,918.40 

Share  in  Redwood  Li- 
brary, Newport,  R.  I.   ..•  25.00 

Real  estate  mortgages    6,825.00 

Cash  in  bank — Participation 

account $12,578.53 

Call  account 6,970.13      19^48.66 


$210,437.06 
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Previous  to  1913  the  income  of  the  estate 
was  entirely  used  up  in  the  payment  of 
charges,  and  neither  Henry  W.  Cooke  nor 
his  two  children  ever  received  any  income 
from  the  estate.  In  1913  the  trustees  acting 
under  the  advice  of  counsel  charged  certain 
expenses  to  principal  instead  of  income  with 
the  result  that  for  tlie  first  time  the  estate 
produced  a  net  income.  This  amount  was 
$662.27,  and  was  paid  by  the  trustees  to 
Alice  H.  R.  Cooke,  as  guardian  of  her  two 
children.  In  1914  the  net  income,  computed 
in  the  same  manner,  amounted  to  $1,328.97, 
and  this  also  was  paid  to  Mrs.  Cooke,  as 
guardian  of  her  children. 

It  is  not  questioned  that  the  corpus  of  the 
estate,  subject  to  the  proper  exercise  by  the 
trustees  of  the  powers  given  in  the  will,  must 
be  kept  intact  until  the  possibility  of  the 
limitations  over  taking  effect  ceases  to  exist. 
No  conveyance  by  the  children  of  Henry  W. 
Cooke  could  pass  an  absolute  [228]  fee  sim- 
ple until  after  the  death  of  Alice  Elizabeth 
Cooke.  The  restraint  on  the  disposition  of 
the  corpus  however  is  no  reason  for  holding 
that  the  children  of  Henry  W.  Cooke  must 
pay  out  of  income  alone  all  trust  expenses 
usually  apportioned  to  life  tenants.  None 
of  the  parties  to  the  suit  objects  to  the  pay 
ment  of  these  various  charges  out  of  prin- 
cipal instead  of  out  of  income,  while  the  trus- 
tees and  Alice  H.  R.  Cooke,  individually, 
and  also  John  A.  Tillinghast,  Esq.,  as 
guardian  ad  litem  of  the  respondents, 
Margaret  Howard  Cooke  and  Adelaide 
Welch  Cooke,  all  favor  such  a  method  of 
apportionment. 

The  trustees  under  the  powers  contained  in 
the  Fourteenth  clause  of  the  will  have  sold 
certain  unimproved  real  estate  and  out  of 
the  proceeds  thereof  have  expended  certain 
sums  for  sewer  and  curbing  assessments  and 
for  grading  and  otherwise  improving  the  real 
estate. 

The  first  request  of  the  trustees  for  in- 
structions is  as  follows:  "1.. — Whether  the 
cost  of  making  permanent  improvements  to 
said  Adelaide  Grove,  including  curbing  and 
sewer  assessments,  and  grading,  should  be 
charged  to  the  principal  or  income  of  said 
estate  of  Joseph  J.  Cooke,  or  apportioned  be- 
tween them,  and  if  apportioned,  in  what  man- 
ner?" 

The  question  of  whether  the  cost  of  public 
improvements  should  be  charged  to  principal 
or  income  has  mainly  arisen  between  life  ten- 
ant and  remainderman.  The  general  rule  is 
that  the  life  tenant  must  pay  all  the  ordinary 
taxes  on  the  property  during  the  continuance 
of  his  estate,  unless  there  is  some  provision 
in  the  instrument  creating  the  estate  reliev- 
ing him  of  this  liability.  Greene  v.  Greene, 
19  R.  I.  619,  at  625,  35  Atl.  1042;  16  Cyc. 
632.    But  it  has  been  almost  uniformly  held 
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that  an  assessment  for  a  piiblic  improvement 
is  not  an  ordinary  tax,  and  the  question 
whether  it  must  be  borne  by  the  life  tenant 
or  by  the  remainderman,  or  apportioned  be- 
tween the  two,  depends  to  a  large  extent  up- 
on the  circumstances  of  the  particular  case 
and  especially  upon  the  probable  duration  of 
the  improvement,  as  compared  with  the  ex- 
pectancy of  life  of  the  life  tenant. 

[229]  Thus  if  an  improvement  for  which 
a  special  assessment  is  levied  is  of  such  tem- 
porary character,  requiring  renewal  from 
time  to  time,  that  the  life  tenant  may  be  said 
to  reap  substantially  all  the  benefits  and  the 
remainder  is  not  enhanced  in  value,  the  life 
tenant  should  bear  the  expense;  but  where 
there  is  a  permanent  improvement,  increasing 
the  value  of  the  remainder,  the  assessment 
should  be  paid  by  the  remainderman  or  be 
borne  ratably  by  the  life  tenant  and  the  re- 
mainderihan. 

It  is  a  general  rule  that  municipal  assess- 
ments for  permanent  improvements  upon 
land  are  apportionable  betvyeen  the  life  tenant 
and  the  remainderman  according  to  the  cir- 
cumstances of  the  case  and  their  respective 
interests  in  the  property. 

A  few. of  the  cases  apparently  throw  the 
entire  cost  of  a  permanent  improvement  up- 
on the  remainderman.     Most  of  the  courts, 
however,  even  in  the  case  of  a  permanent  im- 
provement or  one  which  will  probably  out- 
last the  life  estate,  adopt  some  mode  of  ap- 
portioning the  cost  between  the  life  tenant 
and    the    remainderman.      Thus    in    Khode 
Island  Hospital  Trust  Co.  v.  Babbitt,  22  R.  I. 
113   (1900)  46  Atl.  403,  it  was  held  that  as- 
fiensments  for  improvements  of  a  permanent 
nature,  such  as  result  out  of  a  street  or  con- 
struction  of  sewers,   are  to  be  apportioned 
1)etween  the  life  tenant  and  the  remainder- 
man in  the  prop'ortion  which  the  value  of 
the  life  estate  bears  to  the  value  of  the  whole 
estate.     In  Chambers  v.  Chambers,  20  R.  I. 
370    (1898)    39  Atl.  Sf43,  a  tenant  for  life, 
charged  by  will  with  the  payment  of  neces- 
sary taxes  and  repairs,  who  pays  assessments 
for  curbing  and  sewers  in  order  to  prevent 
the  sale  of  the  estate  for  the  payment  there- 
of, was  held  to  be  entitled  to  have  the  same 
apportioned  between  herself  and  the  remain-« 
derman  in  the  proportion  which  the  value  of 
the  life  estate  bore  to  the  value  of  the  en- 
tire estate.     In  Greene  v.  Greene,  19  R.  I. 
619    (1896)    86  Atl.  1042,  it  was  held  that 
outlays  made  by  trustees  on  real  estate,  in 
changing  the  structure  of  the  buildings  in 
order  to  provide  for  modern  improvements, 
especially  where  the  changes  Were  rendered 
[230]  necessary  to  a  considerable  extent  by 
municipal   regulations,  were  to  be  regarded 
as  outlays  for  improvements,  and  should  be 
charged  to  the  corpus  of  the  estate.     Also 
that  outlays  for  putting  improved  real  estate 
purchased  by  the  Trustees  in  tenantable  re- 


pair should  also  be  charged  to  the  corpus  of 
the  estate. 

The  question  whether  the  life  tenant  or  the 
remainderman  must  be  ultimately  bear  the 
cost  of  the  improvement,  or  whether  the  same 
may  be  apportioned  between  them,  is  some- 
times affected  by  the  terms  of  the_will  or 
other  instrument  by  which  the  life  estate 
is  separated  from  the  remainder.  In  Khode 
Island  Hospital  Trust  Co.  v.  Babbitt,  supra, 
the  word  '^assessments"  in  a  will  directing 
the  trustee  to  pay  from  the  rents  and  income 
of  a  trust  estate,  which  included  real  prop- 
erty, all  "taxes,  rents,  assessments  and  ex- 
penses for  insurance  and  repairs,  and  other 
expenses  and  outgoings  of  every  nature  upon 
or  in  respect  of  the  trust  estate"  was  held 
not  to  include  assessments  of  a  permanent 
character  such  as  result  from  the  laying  out 
of  a  street  or  construction  of  sewers.  So, 
in  Chambers  v.  Chambers,  supra,  it  was  held 
that  assessments  -  for  curbing  and  sewera  are 
not  within  the  provision  of  a  will  charging 
the  tenant  for  life  with  the  duty  of  paying 
necessary  taxes  and  repairs.  See  also  Love 
V.  Howard,  6  R.  I.  116  (1859) ;  Seals  v.  Prov- 
idence Rubber  Co.  11  R.  I.  381  (1876)  23 
Am.  Rep.  472;  Swan  Point  Cemetery  v. 
Tripp,  14  R.  I.  199   (1883). 

It  ifl,  therefore,  settled  law  in  this  State 
that  the  cost  of  permanent  improvements 
should  be  apportioned  between  the  life  tenant 
and  the  remainderman  in  the  proportion 
which  the  value  of  the  life  estate  bears  to 
the  value  of  the  entire  estate. 

The  above  authorities  are  concerned  with 
cases  where  the  question  arose  between  the 
life  tenant  and  the  remainderman.  The  case 
at  bar  is  different  in  that  here  the  question 
arises  in  connection  with  a  fee  simple,  subject 
to  an  executory  limitation.  The  estate  of 
the  above  respondents  being  subject  to  this 
limitation  there  seems  to  be  no  way  of  valu- 
ing [231]  the  respective  interests  in  the  es- 
tate. However,  in  view  of  the  fact  that  the 
trustees  have  paid  the  cost  of  these  perma- 
nent improvements  out  of  the  funds  in  their 
hands  realized  from  the  sale  of  unproductive 
real  estate,  such  payment  by  tbe  trustees  was 
in  itself  an  equitable  apportionment  of  the 
assessment. 

In  Rhode  Island  Hosital  Trust  Co.  v.  Bab- 
bitt, supra,  it  was  held  that  payment  of  an 
assessment  on  certain  unimproved  lots  be- 
longing to  the  trust  property  from  tlie  pro- 
ceeds of  unimproved  lands  thereof,  which 
after  the  sale  performed  a  part  of  the  princi- 
pal of  the  trust  estate,  was  an  equitable  ap- 
portionment of  the  assessment  between  the 
life  tenant  and  the  remainderman,  since  by 
such  payment  the  life  tenant  lost  the  income 
of  the  sum  paid,  and  the  increased  value 
from  the  betterment  inured  to  the  benefit  of 
the  remainderman. 
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There  can  be  no  question  as  to  the  com- 
pulsory payments  made  by  the  trustees  for 
sewer  and  curbing  assessments,  and  the  sums 
expended  for  grading,  although  voluntarily 
made  were  permanent  improvements  of  the 
same  character  and  should  stand  upon  the 
same  footing. 

The  application  of  the  rule  of  apportion- 
ment is  quite  simple  in  case  you  have  the 
usual  trust.  The  value  which  the  life  estate 
bears  to  the  total  estate  is  ascertained,  and 
the  expense  of  betterment  improvements  is 
apportioned  on  the  basis  of  that  ratio.  The 
value  of  the  life  estate  can  be  ascertained 
by  the  use  of  annuity  tables  showing  the 
probable  duration  of  life.  No  way  has  been 
suggested  in  any  of  the  cases  and  the  trus- 
tees say  they  have  not  found  any  way  in 
which  to  value  an  estatje  subject  to  a  limita- 
tion after  fftilure  of  issue.  While  it  is  true 
that  the  limitation  over  is  inefTective  after 
the  death'  of  Alice  Elizabeth  Cooke,  a  person 
in  being,  the  probable  duration  of  her  life 
could  not  be  the  basis  for  the  valuation  of 
the  estate  in  the  children  of  Henry  W. 
Cooke.  There  are  several  reasons  for  this: 
First,  the  estate  is  not  presently  vested  in 
Alice  Elizabeth  Ck>oke;  secondly,  the  children 
of  Henry  W.  Cooke  have  more  than  a  life 
estate;  and  thirdly,  while  their  estate  is  sub- 
ject to  [232]  this  limitation,  if  the  gift  over 
does  not  take  effect  before  the  death  of  Alice 
Elizabeth  Cooke,  it  never  will.  It  might  be 
possible  to  value  the  estate  if  the  limitation 
over  would  surely  become  effective,  because 
the  probable  duration  of  the  life  of  Alice 
Elizabeth  Cooke  would  determine  the  proba- 
ble time  during  which  the  children  of  Henry 
W.  Cooke  would  be  entitled  only  to  income. 
The  respective  ages  of  Alice  Elizabeth  Cooke 
and  the  children  of  Henry  W.  Cooke  make  it 
improbable  that  this  limitation  will  ever  take 
effect,  and  it  is  because  of  this  contingency 
that  the  estate  in  the  children  cannot  by  any 
known  means  be  valued.  The  court  must 
therefore  adopt  an  arbitrary  rule  of  appor- 
tionment for  such  a  situation,  unless  the 
facts *^as  they  exist  in  this  case  make  it  un- 
necessary to  decide  what  proportion  the 
respective  estates  would  under  other  circum- 
stances contribute  to  betterment  improve- 
ments. 

It  is  submitted  by  the  trustees  that  the 
facts  in  this  case  do  not  make  it  necessary 
for  the  court  to  decide  the  proportion  which 
the  children  of  Henry  W.  Cooke  and  the  re- 
maindermen must  contribute  respectively  to 
grading,  sewer  and  curbing  assessments. 
Much  of  the  land  which  was  held  by  Joseph 
J.  Cooke  at  the  time  of  his  death  was  un- 
productive, and  as  has  been  stated  above, 
the  trustees  from  time  to  time  have  converted 
this  unproductive  real  estate  into  cash  and 
have  accumulated  a  considerable  fund  which 
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is  now  yielding  an  income.  From  present 
indications  the  income  from  this  fund  will 
be  sufficient  to  take  care  of  all  necessary  run- 
ning 'expenses.  This  conversion  of  the  real 
estate  has  created  a  ftmd  in  the  hands  of 
the  trustees,  in  which  the  children  of  Ilcnry 
W.  Cooke  and  the  donees  under  the  gift 
over  respectively  have  an  interest.  If  the 
children  of  Henry  W.  Cooke  must  contribute 
to  these  betterment  improvements  because 
they  stand  in  relatively  the  same  position  as 
life  tenants,  a  payment  out  of  this  fund 
would,  under  the  authorities,  amount  to  an 
equitable  apportionment  between  these  chil- 
dren and  those  who  take  under  the  gift  over, 
since  the  income  of  the  children  is  diminished 
by  this  payment  out  [233]  of  the  corpus,  and 
the  corpus  of  the  estate  is  diminished  to  that 
extent.  If  the  children  of  Henry  W.  Cooke 
are  entitled  only  to  the  income  until  the  pos- 
sibility of  the  limitation  over  taking  effect 
has  ceased,  this  payment  out  of  this  fund 
would  amount  to  an  equitable  apportionment 
of  their  share  under  the  authorities.  This 
position  is  amply  supported  by  the  authori- 
ties in  this  State.  In  the  case  of  Rhode 
Island  Hospital  Trust  Co.  v.  Babbitt,  22  R.  I. 
113,  46  Atl.  403,  a  testamentary  devise  in 
trust  directed  the  trustees  out  of  the  income 
to  pay  all  taxes,  rates,  assessments,  and  ex- 
penses for  insurance  and  repairs,  and  other 
expenses  and  outgoings  of  every  nature  up- 
on or  in  respect  of  the  trust  estate,  and  to 
pay  over  the  residue  of  the  income  to  X  for 
life,  and  upon  her  decease  to  convey  the  trust 
estate  in  fee.  The  court  held,  as  stated,  su- 
pra, that  the  word  "assessments"  did  not 
include  assessments  for  beneilts  of  the  estate 
resulting  from  the  new  layout  of  a  street  or 
for  the  construction  of  sewers,  and  that  such 
expenses  should  be  apportioned  between  the 
life  tenant  and  remaindermen  in  the  propor- 
tion which  the  value  of  the  life*  estate  bore 
to  the  value  of  the  whole  estate.  But  the 
court'  further  found  that,  "The  case  shows 
that  the  assessment  for  sewers  on  the  unim- 
proved lots  was  paid  by  the  complainant  out 
of  the  price  received  for  certain  unimproved 
lands  of  the  trust  estate  sold  by  the  com- 
plainant March  13,  1899,  which  price,  after 
the  sale,  formed  part  of  the  principal  of 
the  trust  estate  to  the  income  of  which  the 
life  tenant  was  entitled  during  her  life.  We 
think,  as  contended  by  the  life  tenant,  that 
such  payment  by  the  trustee  was  in  itself  an 
equitable  apportionment  of  the  assessment 
between  herself  and  the  remaindermen,  since 
by  such  payment  she  loses  during  life  the 
income  of  the  sum  paid  and  the  increased 
value  given  by  the  betterment  to  the  trust 
estate  takes  the  place  of  the  sum  paid  and 
enures  to  the  benefit  of  the  remaindermen." 
There  is  apparently  nothing  in  the  statutes 
which  prevents  the  foregoing  suggested  ap- 
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portionment.  This  is  not  a  case  where  the 
life  tenant  hafl  paid  the  whole  tax.  The  sit- 
uation [234]  here  is  that  of  a  common  fund 
in  which  there  are  respective  interests-  sub- 
ject to  limitations,  and  a  fund  which  the 
trustees  hold  for  beneficiaries  having  respec- 
tive interests.  In  view  of  the  above  authori- 
ties, therefore,  we  decide  and  advise  that 
charges  for  curbing  and  sewer  assessments 
and  for  grading  should  be  paid  out  of  the 
corpus  of  the  estate. 

The  trustees'  second  and  third  requests  for 
instructions  are  as  follows:  "2 — Whether  the 
compensation  of  said  Trustees  for  services 
rendered  in  making  permanent  improvements 
should  be  charged  to  the  principal  or  income 
of  said  estate,  or  apportioned  between  them, 
and  if  apportioned,  in  what  manner? 

"3 — ^Whether  the  compensation  of  said 
Trustees  for  services  in  converting  the  real 
estate  of  said  estate  into  personalty  should 
be  charged  to  the  principal  or  income  of  said 
estate,  or  apportioned  between  them,  and  if 
apportioned,  in  what  manner?" 

The  testimony  shows  that  the  trustees  have 
converted  real  estate  to  the  amonut  of  $236,- 
370.86  since  1895.  A  large  amount  of  these 
proceeds  has  been  expended  by  the  trustees 
in  the  payment  of  annuities,  taxes,  charges, 
etc.  The  personal  property  of  the  estate,  all 
of  which  was  derived  from  the  proceeds  of 
sales  of  realty  amounts  at  the  present  time 
to  $92,247.77,  represented  by  bonds,  mort- 
gage notes,  a  share  in  Kedwood  Library, 
Newport,  and  bank  deposits  in  participation 
account  and  call  account. 

In  addition  to  the  personal  estate,  there  re- 
mains a  large  amount  of  the  real  estate  which 
passed  under  the  residuary  clause  of  the  will 
of  Joseph  J.  Cooke  to  his  son,  Henry  Wil- 
liams Cooke.  The  assessed  value  of  the  real 
estate  as  yet  unconverted  is  $123,120.  This 
includes  a  house  and  lot  on  Thayer  Street, 
Providence,  which  was  purchased  by  the 
trustees  with  the  proceeds  of  real  estate 
which  they  had  previously  sold."  Of  the  to- 
tal real  estate  remaining  unsold  only  $12,720 
is  taxed  as  improved  property.  For  their 
services  in  dealing  with  this  property,  the 
trustees  received  $500  each  yearly  until 
1915.  Due  to  the  increased  work  of  Alice 
H.  R.  Cooke  [235]  during  the  past  year,  her 
compensation  was  $1,000,  and  Mr.  Sheffield's 
remained  at  $500.  The  trustees,  Mr.  Shef- 
field and  Mrs.  Cooke,  testified  that  at  least 
three-quarters  of  their  work  as  trustees  re- 
lated  only  to  the  principal  of  the  estate,  and 
not  over  one-quarter  related  to  the  income. 
They  also  testified  that  their  work  consisted 
in  developing  and  improving  the  real  estate, 
attending  to  selling  real  estate,  frequent  con- 
ferences with  The  Henry  W.  Cooke  Company 
and  with  each  other  in  regard  to  sales  and 
in  regard  to  the  improvement  of  the  proper- 


ty, visiting  real  estate  at  various  times,  in- 
vesting the  proceeds  of  the  sale  of  real  es- 
tate, and  also  collecting  income  of  the  estate 
and  keeping  the  books.  Under  advice  of 
counsel  the  trustees  charged  three-quarters, 
of  their  compensation  to  principal,  and  one- 
quarter  to  income  during  the  years  1913  and 
1914,  and  propose  to  do  the  same  for  1915, 
but  they  ask  for  the  approval  of  the  court 
with  respect  to  their  action.  It  would  ap- 
pear therefore  that  the  greater  part  of  the 
trustees'  work  related  to  making  permanent 
improvements  to  the  real  estate  and  convert- 
ing real  estate  into  personalty. 

Beginning  with  1913  the  trustees  have  paid 
to  Alice  H.  R.  Cooke;  as  guardian  of  the  two 
minor  Children  of  Henry  W.  Cooke,  the  net 
income  of  the  estate.  Ilie  amount  of  income 
to  which  the  guardian  is  entitled  will  be 
measured  in  part  by  the  dietermination  of 
certain  questions  certified  to  the  court  in  this 
case.  Among  these  questions  are  those  detal- 
ing  with  compensation.  If  the  trustees'  com- 
pensation for  services  in  making  permanent 
improvements  and  in  converting  the  real  es- 
tate of  the  estate  into  personalty  be  charge- 
able to  income,  they  are  clearly  under  the  law 
entitled  to  deduct  the  same  from  the  amount 
paid  over  to  the  guardian  of  the  two  minor 
children.  If  the  amount  of  such  compensa- 
tion be  chargeable  to  principal,  the  net  in- 
come of  course  will  be  enlarged  considerably. 
This  is  not  a  bill  for  an  accounting  and  there 
is  considerable  authority  to  the  effect  that 
trustees  are  not  entitled  to  deduct  commis- 
sions which  are  chargeable  to  vorpiui  until 
the  termination  of  the  trust.  Nevertheless 
[236]  the  law  so  holding  does  not  prevent 
a  decision  by  the  court  on  the  questions  sub- 
mitted to  it. 

The  law  is  clear  that  where  the  trustees 
are  accustomed  to  pay  over  the  net  income 
to  the  beneficiaries  each  year,  they  are  en- 
titled to  deduct  the  commissions  which  are 
properly  chargeable  against  income  annual- 
ly before  making  their  payments.  Therefore 
the  trustees  should  be  instructed  at  this  time 
as  to  what  portion  of  the  trustees'  compen- 
sation should  be  charged  to  principal  and 
what  portion  to  income. 

The  simple  determination  of  whether  these 
charges  should  ccmie  from  principal  or  in- 
come does  not  involve  a  decision  on  the  ques- 
tion of  forfeiture  by  payment  of  the  whole 
income  to  the  beneficiaries.  There  is  no  case 
in  Rhode  Island  holding  for  or  against  the 
proposition  that  the  trustees  accounting  an- 
nually may  deduct  commissions  properly 
chargeable  to  income.  Kieither  is  there  any 
case  holding  for  or  against  the  proposition 
that  if  the  trustee  fails  to  deduct  such  com- 
missions his  rights  to  the  same  are  thereby 
lost.  Since  the  question  is  an  open  one  in 
this  State,  the  trustees  ask  the  court.  irre« 
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spective  of  the  amount  which  they  are  en- 
titled to  charge  for  such  services,  whether 
or  not  their  compensation  as  to  these  mat- 
ters should  be  paid  out  of  principal  or  out 
of  income. 

There  is  no  provision  in  the  will  of  Joseph 
jr.  Cooke  providing  for  compensation  for  the 
trustees.  The  Thirteenth  clause  which  con- 
tains the  devise  of  the  residue  of  his  estate 
provides  for  the  sale  of  the  residue  or  por- 
tions thereof  by  the  executors  for  the  pay- 
ment of  "taxes,  assessments,  and  expenses  on 
the  same,"  but  nothing  is  said  as  to  compen- 
sation. 

The  Fourteenth  clause  of  the  will  is  the 
clause  in  which  the  general  powers  of  sale, 
investment,  leasing,  etc.,  are  given  to  the 
executors  and  their  successors,  but  this  clause 
also  does  not  contain  any  provision  for  com- 
pensation to  the  trustees.  The  conmion  law 
in  England  which  forbade  compensation  to 
trustees  was  early  modified  in  America  by 
statute  or  judicial  decision,  and  trustees  were 
generally  awarded  compensation  in  usual 
circumstances  equal  to  that  granted  [237]  to 
executors  and  administrators.  There  is  ap- 
parently no  statute  or  decision  in  Rhode 
Island  which  determines  the  amount  of  com- 
pensation to  which  trustees  are  entitled. 

In  jurisdictions  in  which  the  question  of 
trustees'  compensation  has  been  before  the 
court  for  settlement,  there  has  been  no  uni- 
form aplication  of  definite  principles.  It  is 
often  stated  as  a  general  rule  that  a  trustee's 
compensation  should  be  paid  out  of  income, 
but  many  of  the  cases  in  which  this  rule  has 
been  applied,  like  cases  applying  the  rule  of 
apportionment  between  principal  and  income, 
have  been  cases  of  the  usual  trust  where 
property  is  held  for  the  life  of  one  person, 
to  lie  conveyed  on  his  death  to  remaindermen. 
The  general  rule  has-  been  made  the  subject 
of  many  exceptions  and  there  are  many  cases 
where  trustees'  compensation  has  been  paid 
out  of  principal.  The  law  as  stated  in  39 
Cyc.  485,  is  as  follows;  "A  trustee  is  en- 
titled to  compensation  only  out  of  property 
in  his  hands  belonging  to  the  estate;  and 
whether  his  claim  is  primarily  against  one 
fund  or  against  another  depends  upon  the 
facts  of  each  particular  case  and  the  charac- 
ter of  the  services  rendered.  If  the  commis- 
sions can  be  paid  out  of  the  income  or  inter- 
est of  the  capital,  they  should  be  so  paid; 
but  cases  may  occur  where  this  cannot  be 
done  and  then  the  commissions  may  be  paid 
out  of  the  body  of  the  fund."  So  also,  at 
page  487,  it  is  said:  "While  as  a  general 
rule  commissions  will  not  be  allowed  to  a 
trustee  on  the  principal  of  the  trust  fund, 
until  the  termination  of  the  trust,  there  may 
be  circumstances  of  an  unusual  alid  ex- 
traordinary cha'-Acter  which  will  "require  a" 
departure  from  the  general  rule." 
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The  basis  for  this  general  principle  is  prob- 
ably the  same  as  that  which  makes  the  or- 
dinary expenses  of  a  trust  fund  payable  out 
of  income.  It  seems  clear  that  trustees'  com- 
pensation is  one  of  the  expenses  incident  to 
a  trust  estate.  Courts  have  generally  said 
that  one  of  the  reasons  why  trustees'  com- 
pensation is  chargeable  to  income  is  to  pre- 
serve intact  the  corpus  of  the  trust,  but  the 
same  considerations  which  have  led  to  ex- 
ceptions to-  the  application  of  the  general 
[^8]  rule  as  to  the  payment  of  expenses 
should  apply  to  the  apportionment  of  the 
trustees'  compensation. 

The  cases  present  the  same  difiicultywhich 
was  experienced  in  dealing  with  the  trustees' 
first  request  for  instructions;  namely,  the 
cases  have  arisen  between  life  tenant  and  re- 
maindermen, but  even  in  such  cases  it  is 
clear  law  that  all  of  the  trustees'  compensa- 
tion is  not  necessarily  chargeable  to  income. 
In  this  State  in  Rhode  Island  Hospital  Trust 
Co.  V.  Waterman,  23  R.  I.  342  (1901)  60 
Atl.  389,  the  court  held  that  where  the  change 
of  investment  of  a  trust  fund  was  of  benefit 
both  to  the  life  tenant  and  the  ultimate  leg- 
atees, there  should  be  an  apportionment  of 
the  expenses  dependent  upon  the  relative 
benefits  resulting  from  the  change. 

There  is,  therefore,  no  hard  and  fast  rule 
which  prevents  trustees'  compensation  being 
charged  to  principal  if  the  circumstances  so 
warrant,  and  in  this  case,  as  in  all  cases  of 
trust  estates,  the  matter  is  more  or  less  in 
the  discretion  of  the  court.  The  court  in 
Rhode  Island  Hospital  Trust  Co.  v.  Water- 
man, supra,  said:  ""So  rule  can  be  estab- 
lished, in  regard  to  charging  the  expense  of 
a  change  of  investment  of  trust  funds,  to  be 
applied  in  all  cases,  because  the  conditions 
and  exigencies  are  too  diverse." 

The  brief  for  the  trustees  in  dealing  with 
their  first  request  for  instructions  set  forth 
the  law  as  they  understand  it  in  regard  to 
the  apportionment  of  charges  for  permanent 
improvements.  The  cases  there  cited  do  not 
specifically  mention  that  the  trustees'  com- 
pensation in  making  such  improvements  is 
considered  as  one  of  the  expenses.  No  rea- 
son has  been  suggested,  however,  why  the 
trustees'  compensation  should  not  be  consid- 
ered such  an  expense.  In  Biddle's  Appeal, 
83  Pa.  St.  340  (1877)  24  Am.  Rep.  183,  there 
was  a  trust  which  provided  for  life  tenants 
and  remaindermen.  The  property  consisted 
in  part  of  sixty  acres  of  land,  through  which 
streets  were  opened  and  various  municipal 
improvements  such  as  curbing,  paving,  etc., 
were  made,  all  of  which*  required  care  and 
watchfulness  on  the  part  of  the  trustees. 
When  the  life  tenant  died  and  the  property 
was  about  to  be  conveyed  [239]  to  the  re* 
maindermen,  the  trustees  asked  for  oompensa* 
tion  for  their  services  relating  to  the  im- 
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provementB.  Objection  was  made  that  com- 
pensation for  care  and  management  could 
only  be  taken  out  of  incon^e.  The  court  held 
that  this  was  imtenable  and  said  that  if  the 
trustees  had  sold  the  realty,  they  would  have 
received  their  commissions,  which  they  did 
in  regard  to  certain  of  the  real  estate.  The 
court  further  said:  "That  they  did  not  sell 
the  residue  was  for  the  benefit  of  those  in 
remainder.  They  should  therefore  pay  for 
the  care  and  management  .  .  .  but  for  so 
much  of  their  care  and  management  of  the 
real  estate  as  was  directly  and  palpably  for 
the  interest  of  the  remaindermen,  we  think 
they  are  entitled  to  be  paid."  This  case  is 
clear  law  to  the  effect  that  trustees'  compen- 
sation for  making  betterment  improvements 
is  chargeable  to  principal. 

In  Floyd  v.  Davis,  98  CaL  591  (1893)  33 
Pac  746,  for  the  erection  of  the  Lick  Ob- 
servatory, free  baths  for  San  Francisco,  etc., 
several  trust  fimds  were  created  by  the  will 
of  James  Lick.  Besides  the  special  trust 
fund  there  was  a  so-oalled  main  trust  fund. 
The  question  arose  as  to  whether  or  not 
compensation  for  the  trustees  in  erecting  the 
baths  should  be  charged  to  the  bath  trust 
fund  or  to  the  main  trust  fund.  The  court 
said,  at  page  599:  "The  item  of  $3,500  for 
services  rendered  by  Bankin  &  Earl,  as  trus- 
tees in  the  erection  of  the  free  baths,  should 
be  charged  to  the  bath  trusts.  The  trust 
deed  provides  that  $150,000  is  to  be  expended 
in  the  erection  and  maintaining  of  free  baths. 
These  parties  are  entitled  to  compensation  as 
trustees  of  the  free  bath  trust,  but  that  com- 
pensation should  come  from  the  trust  fund 
covered  by  their  trust.  Their  services  were 
rendered  in  the  matter  of  the  erection  and 
maintaining  of  the  free  baths,  and  clearly 
become  a  charge  upon  that  trust  fund  by 
the  language  of  the  trust  deed  itself."  See 
also  Penn-Gaskeirs  Estate,  208  Pa.  St.  342 
(1904)  67  Atl.  714,  in  which  the  court  al- 
lowed compensation  out  of  principal.  See 
Thouron's  Estate,  182  Pp..  St.  126  (1897) 
37  Atl.  861. 

[240]  Regarding  the  question  of  the  trus- 
tees' compensation  for  the  conversion  of  the 
realty  into  personalty,  there  is,  as  in  the 
preceding  question,  a  dearth  of  authority. 
There  are,  however,  two  cases  holding  that 
the  compensation  for  such  labor  is  charge- 
able to  principal.  In  Hite  v.  Hite^  93  Ky.  257 
(1892)  20  S.  W.  778,  40  Am.  St.  Rep.  189, 
19  L.R.A.  178,  the  court  said:  'The  annual 
expenses  of  collecting  and  disbursing  the  in- 
come should  come  out  of  it;  but  the  expenses 
of  conversion  and  reinvestment  were  for  the 
benefit  of  both  the  remaindermen  and  the  life 
tenant,  and  it  was  proper  to  apportion  them." 
As  is  stated  in  the  argument  of  the  trustees 
regarding  the  apportionment  of  the  trustees' 
compensation,  where  there  is  a  fund  in  which 


all  beneficiaries  have  an  interest,  the  appor- 
tionment suggested  by  the  court  in  the  above 
case  can  be  made  by  paying  the  compensation 
out  of  the  principal.  In  Spencer  v.  Spencer, 
38  App.  Div.  403  (1899)  56  N.  Y.  S.  460, 
Judge  Cullen  said:  *'A  further  claim  is  made 
by  the  counsel  for  the  deceased  trustee  that 
he  is  entitled  to  full  commissions  on  some 
$G0,000  of  personalty  which  was  applied  to 
the  improvement  of  the  real  estate  in  the 
trust.  He  concedes  the  general  rule  that 
a  mere  change  in  the  investment  of  the  corpus 
of  the  trust  estate  is  not  a  paying  out  so 
as  to  entitle  the  trustee  to  commissions  on 
such  investment.  He  contends,  however,  that 
a  different  rule  applies  here  because  the  per- 
sonalty has  been  Applied  to  the  improvement 
of  the  real  estate.  He  argues  that  as  the 
real  estate  will  go  to  the  remainderman  un- 
der the  will,  the  trustees  can  get  no  com- 
missions on  the  principal  or  corpus  of  the 
estate  at  the  expiration  of  the  trust  term 
and  that,  therefore,  they  must  be  entitled  to 
such  commissions  when  the  personalty  was  ap- 
plied to  the  realty  or  fobever  lose  them.  We  are 
not  willing  to  concede  that,  at  the  expiration  of 
the  trust  term,  the  trustees  might  not  have 
a  lien  on  the  real  estate  for  their  commis- 
sions on  the  personalty  that  had  gone  into 
the  real  estate.  Certainly  they  would  be  en- 
titled to  take  such  commissions  from  any 
other  personalty  belonging  to  the  corpus  of 
the  trust.  However  that  may  be,  in  this  case 
the  [241]  trustees  are  empowered  to  make 
sale  of  the  realty.  If  they  should  do  so,  at 
the  end  of  the  trust  they  would  receive  full 
commissions  on  the  sum  realized  on  the  sale, 
which  would  include  the  amount  of  any  Im- 
provements which  had  been  made  on  the  prop- 
erty from  the  personalty.  We  think,  Uiere- 
fore,  that  in  this  case  at  least  the  trustees 
were  not  entitled  to  this  commission.**  See 
Loring,  "Trustees*  Handbook**  where  at  p. 
37  it  is  said:  "And  in  cases  where  valuable 
Ber%uce  has  been  rendered  to  the  principal  fund 
over  and  above  what  is  covered  by  the  ordi- 
nary commission  a  charge  on  principal  will 
be  allowed  .  .  .  but  the  sale  and  conver- 
sion of  real  estate,  or  the  difficult  settlement 
of  a  large  claim,  are  usually  considered  ^tra 
services." 

The  above  case  of  Spencer  y.  Spencer  is 
authority  on  both , questions  of  compensation 
submitted  by  the  trustees;  namely,  that  the 
compensation  for  making  improvements  on 
realty  and  the  compensation  for  the  conver- 
sion of  realty  into  personalty  are  both  charge- 
able to  principal. 

The  testator  must  have  known  the  earning 
capacity  of  his  estate,  and,  in  a  general  way 
at  least,  the  proportion  which  the  annuities, 
taxes,  assessments,  expenses,  etc.,  mentioned 
in  his  will,  would  bear  to  the  total  income. 
As  the  trustees  have  testified  in  this  case. 
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until  very  recently  there  has  been  no  net 
income,  even  if  certain  expenses  relative  to 
permanent  improvements,  taxes  on  miproduc- 
tive  real  estate,  and  the  items  of  compensa- 
tion submitted  for  instructions  were  all 
charged  to  principal. 

In  view  of  the  fact  that  the  testator  was 
really  providing  for  his  son  and  not  for  the 
devisees  over,  it  must  have  been  his  inten- 
tion that  the  corpus  of  the  estate  should  be 
at  least  equally  liable  with  the  income  for 
the  expenses.  Throughout  the  will  wherever 
a  charge  is  laid  upon  the  estate  it  is  nowhere 
stated  that  the  charge  is  to  come  out  of  in- 
come primarily.  For  example,  in  the  Thir- 
teenth clause  of  the  will  which  contains  the 
general  devise  to  Henry  W.  Cooke,  the  follow- 
ing words  appear:  ''subject,  however,  to  the 
payment  out  of  the  same  of  the  taxes  and  as- 
sessments on  the  life  estate  in  the  [242]  First 
clause  of  this  my  will  devised  to  my  said 
elder  daughter  as  hertinbefore  provided;  to 
the  payment  out  of  the  same  of  the  said  sum 
of  Three  Hundred  Dollars  .  .  .  ;  to  the 
payment  out  of  the  same  of  the  sum  of  Six 
Hundred  Dollars  per  annum  to  my  said 
younger  daughter  .  .  .  ;  and  to  the  pay- 
ment out  of  the  same  of  whatever  sums  may 
be  required  under  and  by  virtue  of  the  Fourth 
clause  of  this  my  will."  The  broad  powers 
given  to  the  trustees  by  the  Fourteenth  clause 
of  the  will:  "So  long  as  any  of  the  charges 
upon  said  estate  and  property  as  specified  in 
said  Thirteenth  clause- shall  remain  in  force 
and  effect,"  would  also  indicate  that  the  tes- 
tator realized  that  it  would  be  necessary  for 
the  trustees  to  pay  many  of  these  charges  out 
of  the  principal  of  the  trust. 

In  view  of  the  above,  we  are  of  the  opinion 
that  the  compensation  of  the  trustees  for  mak- 
ing permanent  improvements  and  for  con- 
verting the  real  estate  into  personalty  should 
be  chargeable  to  principal,  and  the  method  of 
apportionment  for  the  years  1913  and  1914 
adopted  by  the  trustees  under  the  advice  of 
counsel,  viz.:  charging  three-fourths  of  their 
compensation  to  principal  and  one-fourth  to 
income,  is  approved  by  the  court. 

The  trustees'  fourth  request  for  instruc- 
tions is  as  follows:  "4 — Whether  the  taxes 
assessed  against  the  unproductive  part  of 
said  estate  should  be  charged  to  principal  or 
income,  or  apportioned  between  ^em  and  if 
apportioned,  in  what  manner?" 

The  usual  rule  is  that  taxes  are  to  be  paid 
from  income  and  are  charged  on  the  life'  es- 
tate. Perry  on  Trusts  and  Trustees,  Vol.  2, 
§  554:  "The  ordinary  taxes,  and  the  ex- 
penses in  the  care  and  management  of  the 
capital,  are  charges  on  the  life  estate,  to  be 
paid  out  of  the  income.  But  in  some  cases 
where  an  arrangement  which  gives  rise  to 
taxes  is  entered  into  for  the  benefit  of  both 
capital  and  income  the  taxes  may  be  divided 
between  them." 
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The  difficulty  of  applying  this  rule  to  this 
trust,  even  if  these  were  taxes  assessed  on 
productive  real  estate,  would  be  [243]  the 
same  as  in  the  apportionment  of  permanent 
improvements.  There  is  no. life  estate  created 
by  the  will  of  Joseph  J.  Cooke  and  the  chil- 
dren of  Henry  W.  Cooke  have  an  absolute  fee 
subject  only  to  a  limitation  that  will  prob- 
ably not  take  effect. 

The  taxes  in  question,  however,  are  clearly 
payable  out  of  principal.  It  is  to  be  noted 
in  the  Trustees'  request  for  an  instruction, 
that  the  taxes  were  assessed  against  the  un- 
productive part  of  the  estate.  As  to  taxes 
assessed  against  such  estate,  the  rule  is  stated 
in  39  Gyc.  338,  as  follows:  "Taxes  generally 
are  chargeable  to  and  payable  out  of  the  in- 
come, on  the  life  tenant's  interest,  except 
where  the  property  is  unproductive  and  yields 
no  income.  .  .  ."  In  Loring  "A  Trustee's 
Handbook,"  139,  it  is  said:  "As  vacant  land 
gives  no  return  to  the  life  tenant,  but  his 
whole  income  might  be  used  in  preserving 
the  property  of  the  remainderman,  all  charges 
against  it,  including  taxes,  are  chargeable 
to  principal."  In  Perry  on  Trusts,  Vol.  2,^ 
916,  note,  the  author  says:  "Taxes  upon  un- 
improved property  which  produces  no  income, 
should  be  paid  out  of  the  corpus  of  the  es- 
tate." See  also  Howes  "Income  and  Prin- 
cipal," at  page  63.  Among  the  cases  cited 
by  both  text  writers  is  that  of  Stone  v.  Little- 
field,  151  Mass.  486  (1890)  24  N.  E.  592, 
which  is  a  leading  case  in  this  country  on 
that  subject.  In  this  case  Justice  C.  Allen 
said,  at  page  487:  "The  trustee  received 
from  his  predecessor,  as  part  of  the  trust 
estate,  a  note  secured  by  a  mortgage 'of  real 
estate.  For  nonpayment  of  interest,  taxes, 
and  the  principal  sum.  the  trustee  foreclosed 
the  mortgage,  and  afterwards  sold  the  land. 
Before  making  the  same,  he  was  under  the 
necessity  of  paying  the  taxes  for  two  years,, 
which  the  mortgagor  ought  to  have  paid 
So  far  as  appears,  this  investment  has  yielded 
no  income.  The  question  is  whether  this  ex- 
pense for  taxes  shall  be  deducted  from  the 
principal,  or  be  taken  from  the  income  of 
other  and  productive  investments  of  the  same 
trust  estate.  The  testator's  widow  being  en- 
titled to  the  use  and  income  of  all  of  the 
residue  of  his  estate, — ^must  that  income  bear 
the  [244]  loss  which  may  be  sustained  by 
reason  of  a  particular  unfortunate  invest- 
ment? 

"We  are  of  the  opinion  that  it  must  be 
deducted  from  the  principal.  Otherwise,  a 
loss  upon  some  one  investment,  for  which  no 
one  would  be  legally  responsible  might  absorb 
the  widow's  whole  income  for  the  year,  or 
even  more.  It  is  more  just  that  a  loss  of 
this  description  should  be  held  to  diminish 
the  corpus  of  the  trust  estate,  so  that  the 
life  tenant  will  receive  less  income,  and  the 
remaindermen   less   principal.     A   profit   or 
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manner  as  provided  in  the  will  with  respect 
to  the  original  annuity  of  $600.  Certain 
changes  were  also  made  in  regard  to  the  pay- 
ment of  taxes,  assessments  and  expenses. 
This  case  relates  wholly  to  the  seven-ninths 
of  the  residuary  estate  given  to  the  testator's 
son,  Henry  Williams  Cooke,  his  heirs  and 
assigns,  by  the  Thirteenth  clause  of  the  will 
as  modified  by  the  agreement  of  compromise. 

Joseph  J.  Cooke  left  surviving  him  his 
widow,  Maria  A.  Cooke,  and  his  children, 
Adelaide  Baker  Smith,  Alice  Elizabeth  Cooke 
and  Henry  Williams  Cooke.  Maria  A.  Cooke 
has  deceased.  Adelaide  Baker  Smith  de- 
ceased, leaving  as  her  only  decendants  her 
two  children,  Adelaide  M.  Smith,  and  the 
respondent,  Joseph  Cooke  Smith.  Adelaide 
M.  Smith  deceased  immarried  and  without 
issue.  Alice  Elizabeth  Oooke  is  a  person  of 
unsound  mind  under  guardianship  [224]  and 
is  now  sixty- three  years  of  age.  Scott  A. 
Smith  of  the  city  of  Providence  was  appoint- 
ed guardian  of  her  person  and  estate  by  the 
municipal  court  of  Providence,  and  is  still 
racting  as  such  guardian.  Henry  Williams 
Cooke  died  in  1904,  leaving  surviving  him  his 
widow,  one  of  the  complainants,  Alice  H.  R. 
Cooke,  and  two  children,  the  respondents, 
Margaret  Howard  Cooke  and  Adelaide  Welch 
Cooke,  both  still  infants  under  the  age  of 
twenty-one  years  under  guardianship  of  their 
mother  appointed  by  the  municipal  court  of 
Providence.  Margaret  Howard  Cooke  is  now 
sixteen  years  of  age,  and  Adelaide  Welch 
Cooke  is  now  fifteen  years  of  age. 

Henry  Williams  Cooke,  the  residuary  devi- 
see under  the  will  of  Joseph  J  Cooke,  died 
leaving  a  last  will  and  testament  dated  Janu- 
ary 24, 1896,  which  will  was  duly  probated  by 
the  municipal  court  of  the  city  of  Providence. 
The  will  of  Henry  W.  Oooke,  a  certified  copy 
of  which  was  introduced  in  evidence,  devised 
and  bequeathed  all  the  testator's  estate  to 
his  wife,  Alice  H.  R.  Cooke,  and  her  heirs 
forever,  but  made  np  provision  for  the  testa- 
tor's two  children,  the  respondents,  Margaret 
Howard  Cooke  and  Adelaide  Welch  Cooke, 
his  only  children,  both  of  whom  were  bom 
after  the  execution  of  the  will.  The  Rhode 
Island  statutes  in  force  at  the  time  the  will 
was  made  rendered  the  will  practically  nuga- 
tory since  the  after-bom  children  took  the 
share  of  the  estate  of  their  father  which  they 
would  have  taken  had  he  died  intestate 
Their  interest,  therefore,  amounted  to  the 
entire  fee  of  the  realty,  subject  to  the  dower 
interest  of  their  mother. 

George  Lewis  Cooke,  brother  of  Joseph  J. 
Cooke,  who  was  named  in  the  Fifteenth  clause 
of  the  will  of  Joseph  J.  Cooke,  died  in  1888, 
leaving  a  last  will  and  testament  which  was 
duly  admitted  to  probate  in  the  city  of  Provi- 
dence, by  which  will  he  gave  all  his  property 
and  estate  to  his  widow,  Laura  Frances 
Cooke.     Laura  Frances  Cooke  died  in  1894, 


leaving  a  last  will  and  testament  which  wtt0 
duly  admitted  to  probate  in  the  city  o^  Profri- 
dence,  by  which  she  gave  and  devised  all 
12251  her  real  estate  to  her  son,  George  Lewis 
Cooke,  and  Zechariah  C%afee  and  John  Rus- 
sell Gladding,  all  of  the  city  of  Providence, 
and  all  of  them  being  named,  as  respondents 
in  this  bill  of  complaint,  as  trustees  for  the 
benefit  of  the  testatrix's  five  children,  George 
Lewis  Cooke,  Leonora  Cooke  Burrington, 
Evelina  Cooke  Hardy,  Marietta  Cooke,  and 
Frederika  Cooke.  These  five  children  above 
named  are  joined  as  respondents  in  this  bill 
of  complaint;  Leonora  Cooke  Burrington 
having  remarried  and  being  now  Leonora 
Cooke  Nye,  and  Marietta  Cooke  having 
since  married  and  being  now  Marietta  Cooke 
White. 

The  original  executors  appointed  by  the 
will  of  Joseph  J.  Cooke  have  long  since  died, 
and  George  Lewis  Cooke,  Jr.,  who  was  ap- 
pointed by  said  will  as  sabstituted  executor, 
declined  to  act.  William  Paine  Sheffield, 
the  complainant,  was  appointed  in  1895  by 
the  Supreme  court  as  trustee  to  exercise  the 
powers  given  to  the  executors  by  said  will 
of  Joseph  J.  Cooke.  In  1911,  the  complain- 
ant, Alice  H.  R.  Cooke,  was  appointed  by 
the  Superior  Court  as  cotrustee  with  Mr. 
Shefiield  to  exercise  the  same  powers.  At 
the  present  time,  the  seven-ninths  of  the  resi- 
due of  the  estate  of  Joseph  J.  Cooke,  which 
was  disposed  of  by  the  Thirteenth  clause  of 
his  will,  is  vested  in  the  infant  reepondents, 
Margaret  Howard  Cooke  and  Adelaide  Welch 
Cooke,  the  children  of  the  testator's  deceased 
son,  Henry  W.  Cooke.  Their  interest  is  a  fee 
simple,  but  their  estate  is  subject  to  the  pay- 
ment of  eight-ninths  of  the  annuity  given  to 
the  testator's  younger  daiighter,  Alice  Eliz- 
abeth Cooke,  and  the  powers  of  sale,  manage- 
*  ment,  etc.,  given  to  the  executors  by  the 
Fourteenth  clause  of  the  will,  and  also  sub- 
ject to  certain  executory  limitations  speci- 
fied in  the  Fifteenth  clause  of  the  will.  All 
the  other  charges  mentioned  in  the  Thir- 
teenth clause  of  the  will  for  one  reason  or 
another  have  ceased  to  exist.  In  case  the 
executory  limitations  contained  in  the  Fif- 
teenth clause  of  the  will  should  take  effect, 
the  estate  would  then  go  either  to  the 
respondent,  Joseph  Cooke  Smith,  son  of 
the  testator's  deceased  daughter,  Adelaide 
[226]  Baker  Smith,  or  to  the  trustees  under 
the  will  of  Laura  Frances  Cooke,  or  to  the 
live  children  of  the  testator's  deceased  broth- 
er, George  Lewis  Cooke.  All  of  these  parties 
are  made  parties  respondent,  as  well  as  Alice 
Elizabeth  Cooke,  the  annuitant.  The  execu- 
tory limitations  contained  in  the  Fifteenth 
clause  of  the  will  will  take  effect  only  in 
case  the  testator's  yoimger  daughter,  Alice 
Elizabeth  Cooke,  shall  survive  the  two  infant 
respondents,  Margaret  Howard  Cooke  and 
Adelaide  Welch  Cooke.    Said  Alice  Elizabeth 
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Cooke  is  now  sixty-three  years  old,  and  Mar- 
garet Howard  Cooke  and  Adelaide  Welch 
Cooke  are  respectively  16  and  15  years  old. 
The  chances  of  the  executory  limitations  tak- 
ing effect  are  therefore  very  remote.  If  Alice 
Elizabeth  Cooke  does  not  survive  Margaret 
Howard  Cooke  and  Adelaide  Welch  Cooke, 
then  upon  her  death  the  executory  limita- 
tions in  the  Fifteenth  clause  absolutely  fail, 
the  estate  in  fee  simple  of  Margaret  Howard 
Cooke  and  Adelaide  Welch  Cooke  becomes 
absolute,  and  the  powers  of  the  trustees  con- 
tained in  the  Fourteenth  clause  of  the  will 
are  terminated.  There  is  thus  every  reason 
to  expect  that  the  respondents,  Margaret 
Howard  Cooke  and  Adelaide  Welch  Cooke, 
will  sooner  or  later  become  absolutely  en- 
titled to  the  entire  estate  in  question. 

The  estate  in  question  consisted  originally 
very  largely  of  unimproved  real  estate  situat- 
ed in  the  city  of  Providence.  There  was  also 
.some  personal  property  at  the  time  of  the 
death  of  Joseph  J.  Cooke,  but  this  was  used 
up  in  the  payment  of  debts  and  other  charges. 
The  income  of  the  estate  for  many  years  was 
very  small,  and  it  was  necessary  for  the 
trustees  to  sell  a  considerable  portion  of  the 
real  estate  from  time  to  time  'in  order  to 
raise  money  to  pay  the  taxes,  annuities  and 
other  charges.  Since  1895  when  Mr.  Shef- 
field was  appointed  trustee  one  hundred 
forty-seven  lots  of  land  have  been  sold  for 
the  aggregate  amount  of  $236,379.86.  The 
trustees  have  also  expended  considerable 
sums  of  money  upon  the  development  and  im- 
provement of  the  real  estate,  including  sewer 
and  curbing  assessments  and  grading,  in  or- 
der to  place  the  land  in  a  condition  suitable 
[227]  for  sale.  The  trustees  have  gradually 
accujnulated  a  considerable  amount  of  money 
derived  from  the  sale  of  real  estate,  and  have 
invested  a  part  of  this  in  income  producing 
bonds,  and  a  small  part  of  it  in  improved 
real  estate. 

The  estate  held  under  the  Thirteenth 
clause  of  the  will  and  subject  to  the  powers 
of  the  trustees  consisted  on  January  1,  1916^ 
of  the  following: 

Real  estate — Providence,  R.  I. 
Aflsessed  valuation — 

improved    $  12,720 

unimproved    108,920  $121,640.00 

Real  estate — Warwick,  R.  I. 
Assessed  valuation — 

unimproved    1,480.00 

Bonds— cost    60,918.40 

Share  in  Redwood  Li- 
brary, Newport,  R.  I.   ...  26.00 

Real  estate  mortgages    6,825.00 

Cash  in  bank — Participation 

account $12,578.53 

Call  account 6,970.13      19,548.66 


$210,437.06 
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Previous  to  1913  the  income  of  the  estate 
was  entirely  used  up  in  the  payment  of 
charges,  and  neither  Henry  W.  Cooke  nor 
his  two  children  ever  received  any  income 
from  the  estate.  In  1913  the  trustees  acting 
under  the  advice  of  counsel  charged  certain 
expenses  to  principal  instead  of  income  with 
the  result  that  for  the  first  time  the  estate 
produced  a  net  income.  This  amount  was 
$662.27,  and  was  paid  by  the  trustees  to 
Alice  H.  R.  Cooke,  as  guardian  of  her  two 
children.  In  1914  the  net  income,  computed 
in  the  same  manner,  amounted  to  $1,328.97, 
and  this  also  was  paid  to  Mrs.  Cooke,  as 
guardian  of  her  children. 

It  is  not  questioned  that  the  corpus  of  the 
estate,  subject  to  the  proper  exercise  by  the 
trustees  of  the  powers  given  in  the  will,  must 
be  kept  intact  until  the  possibility  of  the 
limitations  over  taking  effect  ceases  to  exist. 
No  conveyance  by  the  children  of  Henry  W. 
Cooke  could  pass  an  absolute  [228]  fee  sim- 
ple until  after  the  death  of  Alice  Elizabeth 
Cooke.  The  restraint  on  the  disposition  of 
the  corpus  however  is  no  reason  for  holding 
that  the  children  of  Henry  W.  Cooke  must 
pay  out  of  income  alone  all  trust  expenses 
usually  apportioned  to  life  tenants.  None 
of  the  parties  to  the  suit  objects  to  the  pay 
ment  of  these  various  charges  out  of  prin- 
cipal instead  of  out  of  income,  while  the  trus- 
tees and  Alice  H.  R.  Cooke,  individually, 
and  also  John  A.  Tillinghast,  Esq.,  as 
guardian  ad  litem  of  the  respondents, 
Margaret  Howard  Cooke  and  Adelaide 
Welch  Cooke,  all  favor  such  a  method  of 
apportionment. 

The  trustees  under  the  powers  contained  in 
the  Fourteenth  clause  of  the  will  have  sold 
certain  unimproved  real  estate  and  out  of 
the  proceeds  thereof  have  expended  certain 
sums  for  sewer  and  curbing  assessments  and 
for  grading  and  otherwise  improving  the  real 
estate. 

The  first  request  of  the  trustees  for  in- 
structions is  as  follows;  "1.. — Whether  the 
cost  of  making  permanent  improvements  to 
said  Adelaide  Grove,  including  curbing  and 
sewer  assessments,  and  grading,  should  be 
charged  to  the  principal  or  income  of  said 
estate  of  Joseph  J.  Cooke,  or  apportioned  be- 
tween them,  and  if  apportioned,  in  what  man- 
ner ?" 

The  question  of  whether  the  cost  of  public 
improvements  should  be  charged  to  principal 
or  income  has  mainly  arisen  between  life  ten- 
ant and  remainderman.  The  general  rule  i« 
that  the  life  tenant  must  pay  all  the  ordinary 
taxes  on  the  property  during  the  continuance 
of  his  estate,  unless  there  is  some  provision 
in  the  instrument  creating  the  estate  reliev- 
ing him  of  this  liability.  Greene  v.  Greene, 
19  R.  I.  619,  at  625,  35  Atl.  1042;  16  Cyc. 
632.    But  it  has  been  almost  uniformly  held 


966 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


that  an  assessment  for  a  public  improvement 
is  not  an  ordinary  tax,  and  the  question 
whether  it  must  be  borne  by  the  life  tenant 
or  by  the  remainderman,  or  apportioned  be- 
tween the  two,  depends  to  a  large  extent  up- 
on the  circumstances  of  the  particular  case 
and  especially  upon  the  probable  duration  of 
the  improvement,  as  compared  with  the  ex- 
pectancy of  life  of  the  life  tenant. 

[229]  Thus  if  an  improvement  for  which 
a  special  assessment  is  levied  is  of  such  tem- 
porary character,  requiring  renewal  from 
time  to  time,  that  the  life  tenant  may  be  said 
to  reap  substantially  all  the  benefits  and  the 
remainder  is  not  enhanced  in  value,  the  life 
tenant  should  bear  the  expense;  but  where 
there  is  a  permanent  improvement,  increasing 
the  value  of  the  remainder,  the  assessment 
should  be  paid  by  the  remainderman  or  be 
borne  ratably  by  the  life  tenant  and  the  re- 
mainderihan. 

It  is  a  general  rule  that  municipal  assess- 
ments for  permanent  improvements  upon 
land  are  apportionable  betiyeen  the  life  tenant 
and  the  remainderman  according  to  the  cir- 
cumstances of  the  case  and  their  respective 
interests  in  the  property. 

A  few. of  the  cases  apparently  throw  the 
entire  cost  of  a  permanent  improvement  up- 
on the  remainderman.     Most  of  the  courts, 
however,  even  in  the  case  of  a  permanent  im- 
provement or  one  which  will  probably  out- 
last the  life  estate,  adopt  some  mode  of  ap- 
portioning the  cost  between  the  life  tenant 
and    the    remainderman.      Thus    in    Rhode 
Island  Hospital  Trust  Co.  v.  Babbitt,  22  R.  I. 
113   (1900)   46  Atl.  403,  it  was  held  that  as- 
sessments for  improvements  of  a  permanent 
nature,  such  as  result  out  of  a  street  or  con- 
struction  of   sewers,  are  to   be  apportioned 
1>etwe€n  the  life  tenant  and  the  remainder- 
man  in   the  prop'ortion  which  the  value  of 
the  life  estate  bears  to  the  value  of  the  whole 
oatate.     In  Chambers  v.  Chambers,  20  R.  I. 
370    (1898)    39  Atl.  Sf43,  a  tenant   for   life, 
charged  by  will  with  the  payment  of  neces- 
sary taxes  and  repairs,  who  pays  assessments 
for  curbing  and  sewers  in  order  to  prevent 
the  sale  of  the  estate  for  the  payment  there- 
of, was  held  to  be  entitled  to  have  the  same 
apportioned  between  herself  and  the  remain-, 
derman  in  the  proportion  which  the  value  of 
the  life  estate  bore  to  the  value  of  the  en- 
tire estate.     In  Greene  v.  Greene,  19  R.  I. 
619    (1896)    35  Atl.  1042,  it  was  held  that 
outlays  made  by  trustees  on  real  estate,  in 
changing  the  structure  of  the  buildings  in 
order  to  provide  for  modern  improvements, 
especially  where  the  changes  were  rendered 
[230]   necessary  to  a  considerable  extent  by 
municipal   regulations,  were   to  be  regarded 
as  outlays  for  improvements,  and  should  be 
charged  to  the  corpus  of  the  estate.     Also 
that  outlays  for  putting  improved  real  estate 
purchased  by  the  Trustees  in  tenantable  re- 


pair should  also  be  charged  to  the  corpus  of 
the  estate. 

The  question  whether  the  life  tenant  or  the 
remainderman  must  be  ultimately  bear  the 
cost  of  the  improvement,  or  whether  the  same 
may  be  apportioned  between  them,  la  some- 
times affected  by  the  terms  of  the_will  or 
other  instrument  by  which  the  life  estate 
is  separated  from  the  remainder.  In  Rhode 
Island  Hospital  Trust  Co.  v.  Babbitt,  supra, 
the  word  "assessments"  in  a  will  directing 
the  trustee  to  pay  from  the  rents  and  income 
of  a  trust  estate,  which  included  real  prop- 
erty, all  "taxes,  rents,  assessments  and  ex- 
penses for  insurance  and  repairs,  and  other 
expenses  and  outgoings  of  every  nature  upon 
or  in  respect  of  the  trust  estate"  was  held 
not  to  include  assessments  of  a  permanent 
character  such  as  result  from  the  laying  out 
of  a  street  or  construction  of  sewers.  So, 
in  Chambers  v.  Chambers,  supra,  it  was  held 
that  assessments  for  curbing  and  sewers  are 
not  within  the  provision  of  a  will  charging 
the  tenant  for  life  with  the  duty  of  paying 
necessary  taxes  and  repairs.  See  also  Love 
V.  Howard,  6  R.  I.  116  (1869) ;  Beals  v.  Prov- 
idence Rubber  Co.  11  R.  I.  381  (1876)  23 
Am.  Rep.  472;  Swan  Point  Cemetery  v. 
Tripp,  14  R.  I.  199   (1883). 

It  is,  therefore,  settled  law  in  this  State 
that  the  cost  of  permanent  improvements 
should  be  apportioned  between  the  life  tenant 
and  the  remainderman  in  the  proportion 
which  the  value  of  the  life  estate  bears  to 
the  value  of  the  entire  estate. 

The  above  authorities  are  concerned  with 
cases  where  the  question  arose  between  the 
life  tenant  and  the  remainderman.  The  case 
at  bar  is  different  in  that  here  the  question 
arises  in  connection  with  a  fee  simple,  subject 
to  an  executory  limitation.  The  estate  of 
the  above  respondents  being  subjeot  to  thi8 
limitation  there  seems  to  be  no  way  of  valu- 
ing [231]  the  respective  interests  in  the  es- 
tate. However,  in  view  of  the  fact  that  the 
trustees  have  paid  the  cost  of  these  perma- 
nent improvements  out  of  the  funds  in  their 
hands  realized  from  the  sale  of  unproductive 
real  estate,  such  payment  by  the  trustees  waa 
in  itself  an  equitable  apportionment  of  the 
assessment. 

In  Rhode  Island  Hoeital  Trust  Co.  v.  Bab- 
bitt, supra,  it  was  held  that  payment  of  an 
assessment  on  certain  unimproved  lots  be- 
longing to  the  trust  property  from  the  pro- 
ceeds of  unimproved  lands  thereof,  which 
after  the  sale  performed  a  part  of  the  princi- 
pal of  the  trust  estate,  was  an  equitable  ap- 
portionment of  the  assessment  between  the 
life  tenant  and  the  remainderman,  since  by 
such  payment  the  life  tenant  lost  the  income 
of  the  sum  paid,  and  the  increased  value 
from  the  betterment  inured  to  the  benefit  of 
the  remainderman. 


SHEFFIELD 
S9  B.  I. 

There  can  be  no  question  as  to  the  com- 
pulsory payments  made  by  the  trustees  for 
sewer  and  curbing  assessments,  and  the  sums 
expended  for  grading,  although  voluntarily 
made  were  permanent  improvements  of  the 
same  character  and  should  stand  upon  the 
same  footing. 

The  application  of  the  rule  of  apportion- 
ment is  quite  simple  in  case  you  have  the 
usual  trust.  The  value  which  the  life  estate 
bears  to  the  total  estate  is  ascertained,  and 
the  expense  of  betterment  improvements  is 
apportioned  on  the  basis  of  that  ratio.  The 
value  of  the  life  estate  can  be  ascertained 
by  the  use  of  annuity  tables  showing  the 
probable  duration  of  life.  No  way  has  been 
suggested  in  any  of  the  cases  and  the  trus- 
tees say  they  have  not  found  any  way  in 
which  to  value  an  estate  subject  to  a  limita- 
tion after  fftilure  of  issue.  While  it  is  true 
that  the  limitation  over  is  ineffective  after 
the  death  of  Alice  Elizabeth  Cooke,  a  person 
in  being,  the  probable  duration  of  her  life 
could  not  be  the  basis  for  the  valuation  of 
the  estate  in  the  children  of  Henry  W. 
Cooke.  There  are  several  reasons  for  this: 
First,  the  estate  is  not  presently  vested  in 
Alice  Elizabeth  Cooke;  secondly,  the  children 
of  Henry  W.  Cooke  have  more  than  a  life 
estate;  and  thirdly,  while  their  estate  is  sub- 
ject to  [232]  this  limitation,  if  the  gift  over 
does  not  take  effect  before  the  death  of  Alice 
Elizabeth  Cooke,  it  never  will.  It  might  be 
possible  to  value  the  estate  if  the  limitation 
over  would  surely  become  effective,  because 
the  probable  duration  of  the  life  of  Alice 
Elizabeth  Coc^e  would  determine  the  proba- 
ble time  during  which  the  children  of  Henry 
W,  Cooke  would  be  entitled  only  to  income. 
The  respective  ages  of  Alice  Elizabeth  Cooke 
and  the  children  of  Henry  W.  Gooke  make  it 
improbable  that  this  limitation  will  ever  take 
effect,  and  it  is  because  of  this  contingency 
that  the  estate  in  the  children  cannot  by  any 
known  means  be  valued.  The  court  must 
therefore  adopt  an  arbitrary  rule  of  appor- 
tionment for  such  a  situation,  unless  the 
facts  as  they  exist  in  this  case  make  it  un- 
necessary to  decide  what  proportion  the 
respective  estates  would  under  other  circum- 
stances contribute  to  betterment  improve- 
ments. 

It'  is  submitted  by  the  trustees  that  the 
facts  in  this  case  do  not  make  it  necessary 
for  the  court  to  decide  the  proportion  which 
the  children  of  Henry  W.  Cooke  and  the  re- 
maindermen must  contribute  respectively  to 
jading,  sewer  and  curbing  assessments. 
Much  of  the  land  which  was  held  by  Joseph 
J.  Cooke  at  the  time  of  his  death  was  un- 
productive, and  as  has  been  stated  above, 
the  trustees  from  time  to  time  have  converted 
this  unproductive  real  estate  into  cash  and 
have  accumulated  a  considerable  fund  which 
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is  now  yielding  an  income.  From  present 
indications  the  income  from  this  fund  will 
be  sufficient  to  take  care  of  all  necessary  run- 
ning 'expenses.  This  conversion  of  the  real 
estate  has  created  a  fund  in  the  hands  of 
the  trustees,  in  which  the  children  of  Henry 
W.  Cooke  and  the  donees  under  the  gift 
over  respectively  have  an  interest.  If  the 
children  of  Henry  W.  Cooke  must  contribute 
to  these  betterment  improvements  because 
they  stand  in  relatively  the  same  position  as 
life  tenants,  a  payment  out  of  this  fund 
would,  under  the  authorities,  amount  to  an 
equitable  apportionment  between  these  chil- 
dren and  those  who  take  under  the  gift  over, 
since  the  income  of  the  children  is  diminished 
by  this  payment  out  [233]  of  the  corpus,  and 
the  corpus  of  the  estate  is  diminished  to  that 
extent.  If  the  children  of  Henry  W.  Cooke 
are  entitled  only  to  the  income  until  the  pos- 
sibility of  the  limitation  over  taking  effect 
has  ceased,  this  payment  out  of  this  fund 
would  amount  to  an  equitable  apportionment 
of  their  share  under  the  authorities.  This 
position  is  amply  supported  by  the  authori- 
ties in  this  State.  In  the  case  of  Rhode 
Island  Hospital  Trust  Co.  v.  Babbitt,  22  R.  I. 
113,  46  Atl.  403,  a  testamentary  devise  in 
trust  directed  the  trustees  out  of  the  income 
to  pay  all  taxes,  rates,  assessments,  and  ex- 
penses for  insurance  and  repairs,  and  other 
expenses  and  outgoings  of  every  nature  up- 
on or  in  respect  of  the  trust  estate,  and  to 
pay  over  the  residue  of  the  income  to  X  for 
life,  and  upon  her  decease  to  convey  the  trust 
estate  in  fee.  The  court  held,  as  stated,  su- 
pra, that  the  word  "assessments"  did  not 
include  assessments  for  benefits  of  the  estate 
resulting  from  the  new  layout  of  a  street  or 
for  the  construction  of  sewers,  and  that  such 
expenses  should  be  apportioned  between  the 
life  tenant  and  remaindermen  in  the  propor- 
tion which  the  value  of  the  life' estate  bore 
to  the  value  of  the  whole  estate.  But  the 
court'  further  found  that,  "The  case  shows 
that  the  assessment  for  sewers  on  the  unim- 
proved lots  was  paid  by  the  complainant  out 
of  the  price  received  for  certain  imimproved 
lands  of  the  trust  estate  sold  by  the  com- 
plainant March  13,  1899,  which  price,  after 
the  sale,  formed  part  of  the  principal  of 
the  trust  estate  to  the  income  of  which  the 
life  tenant  was  entitled  during  her  life.  We 
think,  as  contended  by  the  life  tenant,  that 
such  payment  by  the  trustee  was  in  itself  an 
equitable  apportionment  of  the  assessment 
between  herself  and  the  remaindermen,  since 
by  such  payment  she  loses  during  life  the 
income  of  the  sum  paid  and  the  increased 
value  given  by  the  betterment  to  the  trust 
estate  takes  the  place  of  the  sum  paid  and 
enures  to  the  benefit  of  the  remaindermen." 
There  is  apparently  nothing  in  the  statutes 
which  prevents  the  foregoing  suggested  ap- 
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portionment.  This  is  not  a  case  where  the 
life  tenant  has  paid  the  whole  tax.  The  sit- 
uation [234]  here  is  that  of  a  common  fund 
in  which  there  are  respective  interests-  sub- 
ject to  limitations,  and  a  fund  which  the 
trustees  hold  for  beneficiaries  having  respec- 
tive interests.  In  view  of  the  above  authori- 
ties, therefore,  we  decide  and  advise  that 
charges  for  curbing  and  sewer  assessments 
and  for  grading  should  be  paid  out  of  the 
corpus  of  the  estate. 

The  trustees'  second  and  third  requests  for 
instructions  are  as  follows:  "2 — Whether  the 
compensation  of  said  Trustees  for  services 
rendered  in  making  permanent  improvements 
should  be  charged  to  the  principal  or  income 
of  said  estate,  or  apportioned  between  them, 
and  if  apportioned,  in  what  manner? 

"3 — ^Whether  the  compensation  of  said 
Trustees  for  services  in  converting  the  real 
estate  of  said  estate  into  personalty  should 
be  charged  to  the  principal  or  income  of  said 
estate,  or  apportioned  between  them,  and  if 
apportioned,  in  what  manner?" 

The  testimony  shows  that  the  trustees  have 
converted  real  estate  to  the  amonut  of  $236,- 
379.86  since  1895.  A  large  amount  of  these 
proceeds  has  been  expended  by  the  trustees 
in  the  payment  of  annuities,  taxes,  charges, 
etc.  The  personal  property  of  the  estate,  all 
of  which  was  derived  from  the  proceeds  of 
sales  of  realty  amounts  at  the  present  time 
to  $92,247.77,  represented  by  bonds,  mort- 
gage notes,  a  share  in  Redwood  Library, 
Newport,  and  bank  deposits  in  participation 
account  and  call  account. 

In  addition  to  the  personal  estate,  there  re- 
mains a  large  amount  of  the  real  estate  which 
passed  under  the  residuary  clause  of  the  will 
of  Joseph  J.  Cooke  to  his  son,  Henry  Wil- 
liams Cooke.  The  assessed  value  of  the  real 
estate  as  yet  unconverted  is  $123,120.  This 
includes  a  house  and  lot  on  Thayer  Street, 
Providence,  which  was  purchased  by  the 
trustees  with  the  proceeds  of  real  estate 
which  they  had  previously  sold.'  Of  the  to- 
tal real  estate  remaining  unsold  only  $12,720 
is  taxed  as  improved  property.  For  their 
services  in  dealing  with  this  property,  the 
trustees  received  $500  each  yearly  until 
1915.  Due  to  the  increased  work  of  Alice 
H.  R.  Cooke  [235]  during  the  past  year,  her 
compensation  was  $1,000,  and  Mr.  Sheffield's 
remained  at  $500.  The  trustees,  Mr.  Shef- 
field and  Mrs.  Cooke,  testified  that  at  least 
three-quarters  of  their  work  as  trustees  re- 
lated  only  to  the  principal  of  the  estate,  and 
not  over  one-quarter  related  to  the  income. 
They  also  testified  that  their  work  consisted 
in  developing  and  improving  the  real  estate, 
attending  to  selling  real  estate,  frequent  con- 
ferences with  The  Henry  W.  Cooke  Company 
and  with  each  other  in  regard  to  sales  and 
in  regard  to  the  improvement  of  the  proper- 


ty, visiting  real  estate  at  various  times,  in- 
vesting the  proceeds  of  the  sale  of  real  es- 
tate, and  also  collecting  income  of  the  estate 
and  keeping  the  books.  Under  advice  of 
counsel  the  trustees  charged  three-quartera 
of  their  compensation  to  principal,  and  one- 
quarter  to  income  during  the  years  1913  and 
1914,  and  propose  to  do  the  same  for  1915, 
but  they  ask  for  the  approval  of  the  court 
with  respect  to  their  action.  It  would  ap- 
pear therefore  that  the  greater  part  of  the 
trustees'  work  related  to  making  permanent 
improvements  to  the  real  estate  and  convert- 
ing real  estate  into  personalty. 

Beginning  with  1913  the  trustees  have  paid 
to  Alice  H.  R.  Cooke,  as  guardian  of  the  two 
minor  Children  of  Henry  W.  Cooke,  the  net 
income  of  the  estate.  The  amount  of  income 
to  which  the  guardian  is  entitled  will  be 
measured  in  part  by  the  determination  of 
certain  questions  certified  to  the  court  in  this 
case.  Among  these  questions  are  those  dejal- 
ing  with  compensation.  If  the  trustees'  com- 
pensation for  services  in  making  permanent 
improvements  and  in  converting  the  real  es- 
tate of  the  estate  into  personalty  be  charge- 
able to  income,  they  are  clearly  under  the  law 
entitled  to  deduct  the  same  from  the  amount 
paid  over  to  the  guardian  of  the  two  minor 
children.  If  the  amount  of  such  compensa- 
tion be  chargeable  to  principal,  the  net  in- 
come of  course  will  be  enlarged  considerably. 
This  is  not  a  bill  for  an  accounting  and  there 
is  considerable  authority  to  the  effect  that 
trustees  are  not  entitled  to  deduct  commis- 
sions which  are  chargeable  to  corpus  u.uil 
the  termination  of  the  trust.  Nevertheless 
[236]  the  law  so  holding  does  not  prevent 
a  decision  by  the  court  on  the  questions  sub- 
mitted to  it. 

The  law  is  clear  that  where  the  trustees 
are  accustomed  to  pay  over  the  net  income 
to  the  beneficiaries  each  year,  they  are  en- 
titled to  deduct  the  commissions  which  are 
properly  chargeable  against  income  annual- 
ly before  making  their  payments.  Therefore 
the  trustees  should  be  instructed  at  this  time 
as  to  what  portion  of  the  trustees'  compen- 
sation should  be  charged  to  principal  and 
what  portion  to  income. 

The  simple  determination  of  whether  these 
charges  should  come  from  principal  or  in- 
come does  not  involve  a  decision  on  the  ques- 
tion of  forfeiture  by  payment  of  the  whole 
income  to  the  beneficiaries.  There  is  no  case 
in  Rhode  Island  holding  for  or  against  the 
proposition  that  the  trustees  accounting  an- 
nually may  deduct  commissions  properly 
chargeable  to  income.  Neither  is  there  any 
case  holding  for  or  against  the  proposition 
that  if  the  trustee  fails  to  deduct  such  com- 
missions his  rights  to  the  same  are  thereby 
lost.  Since  the  question  is  an  open  one  in 
this  State,  the  trustees  ask  the  courts  irre- 
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spective  of  the  amount  which  they  are  en- 
titled to  charge  for  such  services,  whether 
or  not  their  compensation  as  to  these  mat- 
ters should  be  paid  out  of  principal  or  out 
of  income. 

There  is  no  provision  in  the  will  of  Joseph 
J.  Cooke  providing  for  compensation  for  the 
trustees.  The  Thirteenth  clause  which  con- 
tains the  devise  of  the  residue  of  his  estate 
provides  for  the  sale  of  the  residue  or  por- 
tions thereof  by  the  executors  for  the  pay- 
ment of  "taxes,  assessments,  and  expenses  on 
the  same/'  but  nothing  is  said  as  to  compen- 
sation. 

The  Fourteenth  clause  of  the  will  is  the 
clause  in  which  the  general  powers  of  sale, 
investment,  leasing,  etc.,  are  given  to  the 
executors  and  their  successors,  but  this  claused 
also  does  not  contain  any  provision  for  com- 
pensation to  the  trustees.  The  common  law 
in  England  which  forbade  compensation  to 
trustees  was  early  modified  in  America  by 
statute  or  judicial  decision,  and  trustees  were 
generally  awarded  compensation  in  usual 
circumstances  equal  to  that  granted  [237]  to 
executors  and  administrators.  There  is  ap- 
parently no  statute  or  decision  in  Rhode 
Island  which  determines  the  amount  of  com- 
pensation to  which  trustees  are  entitled. 

In  jurisdictions  in  which  the  question  of 
trustees'  compensation  has  been  before  the 
court  for  settlement,  there  has  been  no  uni- 
form aplication  of  definite  principles.  It  is 
often  stated  as  a  general  rule  that  a  trustee's 
compensation  should  be  paid  out  of  income, 
but  many  of  the  cases  in  which  this  rule  has 
been  applied,  like  cases  applying  the  rule  of 
apportionment  between  principal  and  income, 
have  been  cases  of  the  usual  trust  where 
property  is  held  for  the  life  of  one  person, 
to  be  conveyed  on  his  death  to  remaindermen. 
The  general  rule  has-  been  made  the  subject 
of  many  exceptions  and  there  are  many  cases 
where  trustees'  compensation  has  been  paid 
out  of  principal.  The  law  as  stated  in  39 
Cvc.  485,  is  as  follows :  "A  *  trustee  is  en- 
titled  to  compensation  only  out  of  property 
in  his  hands  belonging  to  the  estate;  and 
whether  his  claim  is  primarily  against  one 
fund  or  against  another  depends  upon  the 
facts  of  each  particular  case  and  the  charac- 
ter of  the  services  rendered.  If  the  commis- 
sions can  be  paid  out  of  the  income  or  inter- 
est of  the  capital,  they  should  be  so  paid; 
but  cases  may  occur  where  this  cannot  be 
done  and  then  the  commissions  may  be  paid 
out  of  the  body  of  the  fund."  So  also,  at 
page  487,  it  is  said:  "While  as  a  general 
mie  commissions  will  not  be  allowed  to  a 
trustee  on  the  principal  of  the  trust  fund, 
until  the  termination  of  the  tnist,  there  may 
be  circumstances  of  an  unusual  and  ex- 
traordinary cha'-jicter  which  will  require  at" 
departure  from  the  general  rule." 
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The  basis  for  this  general  principle  is  prob- 
ably the  same  as  that  which  makes  the  or- 
dinary expenses  of  a  trust  fund  payable  out 
of  income.  It  seems  clear  that  trustees'  com- 
pensation is  one  of  the  expenses  incident  to 
a  trust  estate.  Courts  have  generally  said 
that  one  of  the  reasons  why  trustees'  com- 
pfinsafcion  is  chargeable  to  income  is  to  pre- 
serve intact  the  corpus  of  the  trust,  but  the 
same  considerations  which  have  led  to  ex- 
ceptions to  the  application  of  the  general 
[238]  rule  as  to  the  payment  of  expenses 
should  apply  to  the  apportionment  of  the 
trustees'  compensation. 

The  cases  present  the  same  difficultywhich 
was  experienced  in  dealing  with  the  trustees* 
first  request  for  instructions;  namely,  the 
cases  have  arisen  between  life  tenant  and  re- 
maindermen, but  even  in  such  cases  it  is 
clear  law  that  all  of  the  trustees'  compensa- 
tion is  not  necessarily  chargeable  to  income. 
In  this  State  in  Rhode  Island  Hospital  Trust 
Co.  V.  Waterman,  23  R.  I.  342  (1901)  50 
Atl.  389,  the  court  held  that  where  the  change 
of  investment  of  a  trust  fund  was  of  benefit 
both  to  the  life  tenant  and  the  ultimate  leg- 
atees, there  should  be  an  apportionment  of 
the  expenses  dependent  upon  the  relative 
'benefits  resulting  from  the  change. 

There  is,  therefore,  no  hard  and  fast  rule 
which  prevents  trustees*  compensation  being 
charged  to  principal  if  the  circumstances  so 
warrant,  and  in  this  case,  as  in  all  cases  of 
trust  estates,  the  matter  is  more  or  less  in 
the  discretion  of  the  court.  The  court  in 
Rhode  Island  Hospital  Trust  Co.  v.  Water- 
man, supra,  said:  "No  rule  can  be  estab- 
lished, in  regard  to  charging  the  expense  of 
a  change  of  investment  of  trust  funds,  to  be 
applied  in  all  cases,  because  the  conditions 
and  exigencies  are  too  diverse." 

The  brief  for  the  trustees  in  dealing  with 
their  first  request  for  instructions  set  forth 
the  law  as  they  understand  it  in  regard  to 
the  apportionment  of  charges  for  permanent 
improvements.  The  cases  there  cited  dp  not 
specifically  mention  that  the  trustees'  com- 
pensation in  making  such  improvements  is 
considered  as  one  of  the  expenses.  No  rea- 
son has  been  suggested,  however,  why  the 
trustees'  compensation  should  not  be  consid- 
ered such  an  expense.  In  Riddle's  Appeal, 
83  Pa.  St.  340  (1877)  24  Am.  Rep.  183,  there 
was  a  trust  which  provided  for  life  tenants 
and  remaindermen.  The  property  consisted 
in  part  of  sixty  acres  of  land,  through  which 
streets  were  opened  and  various  municipal 
improvements  such  as  curbing,  paving,  etc., 
were  made,  all  of  which'  required  care  and 
watchfulness  on  the  part  of  the  trustees. 
When  the  life  tenant  died  and  the  property 
was  about  to  be  conveyed  [239]  to  the  re* 
maindermen,  the  trustees  asked  for  compensa* 
tion   for  their  services   relating  to  the  im- 
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provements.  Objection  was  made  that  com- 
pensation for  care  and  management  could 
only  be  taken  out  of  inconae.  The  court  held 
that  this  was  untenable  and  said  that  if  the 
trustees  had  sold  the  realty,  they  would  have 
received  their  commissions,  which  they  did 
in  regard  to  certain  of  the  real  estate.  The 
court  further  said:  "That  they  did  not  sell 
the  residue  was  for  the  benefit  of  those  in 
remainder.  They  should  therefore  pay  for 
the  care  and  management  .  .  .  but  for  so 
much  of  their  care  and  management  of  the 
real  estate  as  was  directly  and  palpably  for 
the  interest  of  the  remaindermen,  we  think 
they  are  entitled  to  be  paid."  Tliis  case  is 
clear  law  to  the  effect  that  trustees'  compen- 
sation for  making  betterment  improvements 
is  chargeable  to  principal. 

In  Floyd  v.  Davis,  98  Cal.  691  (1893)  33 
Pac  746,  for  the  erection  of  the  Lick  Ob- 
servatory, free  baths  for  San  Francisco,  etc., 
several  trust  funds  were  created  by  the  will 
of  James  Lick.  Besides  the  special  trust 
fund  there  was  a  so-called  main  trust  fund. 
The  question  arose  as  to  whether  or  not 
compensation  for  the  trustees  in  erecting  the 
baths  should  be  charged  to  the  bath  trust 
fund  or  to  the  main  trust  fund.  The  court 
said,  at  page  599:  "The  item  of  $3,500  for 
services  rendered  by  Rankin  &  Earl,  as  trus- 
tees in  the  erection  of  the  free  baths,  should 
be  charged  to  the  bath  trusts.  The  trust 
deed  provides  that  $150,000  is  to  be  expended 
in  the  erection  and  maintaining  of  free  baths. 
These  parties  are  entitled  to  compensation  as 
trustees  of  the  free  bath  trust,  but  that  com- 
pensation should  come  from  the  trust  fund 
covered  by  their  trust.  Their  services  were 
rendered  in  the  matter  of  the  erection  and 
maintaining  of  the  free  baths,  and  clearly 
become  a  charge  upon  that  trust  fund  by 
the  language  of  the  trust  deed  itself."  See 
also  Penn-Gaskeirs  Estate,  208  Pa.  St.  342 
(1904)  57  Atl.  714,  in  which  the  court  al- 
lowed  compensation  out  of  principal.  See 
Thouron's  Estate,  182  Pji.  St.  126  (1897) 
37  Atl.  861. 

[240]  Regarding  the  question  of  the  trus- 
tees' compensation  for  the  conversion  of  the 
realty  into  personalty,  there  is,  as  in  the 
preceding  question,  a  dearth  of  authority. 
There  are,  however,  two  cases  holding  that 
the  compensation  for  such  labor  is  charge- 
able to  principal.  In  Hite  y.  Hite,  93  Ky.  257 
(1892)  20  S.  W.  778,  40  Am.  St.  Rep.  189, 
19  L.R.A.  178,  the  court  said:  "The  annual 
expenses  of  collecting  and  disbursing  the  in- 
come should  come  out  of  it;  but  the  expenses 
of  conversion  and  reinvestment  were  for  the 
benefit  of  both  the  remaindermen  and  the  life 
tenant,  and  it  was  proper  to  apportion  them." 
As  is  stated  in  the  argument  of  the  trustees 
rc^rding  the  apportionment  of  the  trustees' 
oompensationy  where  there  is  a  ftmd  in  which 


aU  beneficiaries  have  an  interest,  the  appor- 
tionment suggested  by  the  court  in  the  above 
case  can  be  made  by  paying  the  compensation 
out  of  the  principal.  In  Spencer  v.  Spencer, 
38  App.  Div.  403  (1899)  56  N.  Y.  S.  460, 
Judge  CuUen  said:  "A  further  claim  is  made 
by  the  counsel  for  the  deceased  trustee  that 
be  is  entitled  to  full  commissions  on  some 
$60,000  of  personalty  w.hich  was  applied  to 
the  improvement  of  the  real  estate  in  the 
trust.  He  concedes  the  general  rule  that 
a  mere  change  in  the  investment  of  the  oorpiu 
of  the  trust  estate  is  not  a  paying  out  bo 
as  to  entitle  the  trustee  to  commissions  on 
such  investment.  He  contends,  however,  that 
a  different  rule  applies  here  because  the  per- 
sonalty has  been  Upplied  to  the  improvement 
of  the  real  estate.  He  argues  that  as  the 
real  estate  will  go  to  the  remainderman  un- 
der the  will,  the  trustees  can  get  no  com- 
missions on  the  principal  or  corpus  of  the 
estate  at  the  expiration  of  the  trust  term 
and  that,  therefore,  they  must  be  entitled  to 
such  commissions  when  the  personalty  was  ap- 
plied to  the  realty  or  fotever  lose  them.  We  are 
not  willing  to  concede  that,  at  the  expiration  of 
the  trust  term,  the  trustees  might  not  have 
a  lien  on  the  real  estate  for  their  commis- 
sions on  the  personalty  that  had  gone  into 
the  real  estate.  Certainly  they  would  be  en- 
titled to  take  such  commissions  from  any 
other  personalty  belonging  to  the  corpus  of 
the  trust.  However  that  may  be,  in  this  case 
the  [241]  trustees  are  empowered  to  make 
sale  of  the  realty.  If  they  should  do  so,  at 
the  end  of  the  trust  they  would  receive  full 
commissions  on  the  sum  realized  on  the  sale, 
which  would  include  the  amopnt  of  any  im- 
provements which  had  been  made  on  the  prop- 
erty from  the  personalty.  We  think,  there- 
fore, that  in  this  case  at  least  the  trustees 
were  not  entitled  to  this  commission."  See 
Loring,  "Trustees'  Handbook"  where  at  p. 
37  it  is  said:  "And  in  cases  where  valuable 
service  has  been  rendered  to  the  principal  fund 
over  and  above  what  is  covered  by  the  ordi- 
nary commission  a  charge  on  principal  will 
be  allowed  .  .  .  but  the  sale  and  conver- 
sion of  real  estate,  or  the  difficult  settlement 
of  a  large  claim,  are  usually  considered  extra 
services." 

The  above  case  of  Spencer  y.  Speneer  is 
authority  on  both  .questions  of  compensation 
submitted  by  the  trustees;  namely,  that  the 
compensation  for  making  improvements  on 
realty  and  the  compensation  for  the  conver- 
sion of  realty  into  personalty  are  both  <diarge- 
able  to  principal. 

The  testator  must  hav«  known  the  earning 
capacity  of  his  estate,  and,  in  a  general  vaj 
at  least,  the  proportion  which  the  annuities, 
taxes,  assessments,  expenses,  etc.,  mentioned 
in  his  will,  would  bear  to  the  total  income. 
As  the  trustees  have  testified  in  this  case. 


SHEFFIELD  y.  COOKE. 

S9  R.  L  tit. 


971 


until  verj  recently  there  has  been  no  net 
income,  even  11  certain  expenses  relative  to 
permanent  improvements,  taxes  on  unproduc- 
tive real  estate,  and  the  items  of  compensa- 
tion submitted  for  instructions  were  all 
charged  to  principal. 

In  view  of  the  fact  that  the  testator  was 
really  providing  for  his  son  and  not  for  the 
devisees  over,  it  must  have  been  his  inten- 
tion that  the  corpus  of  the  estate  should  be 
at  least  equally  liable  with  the  income  for 
the  expenses.  Throughout  the  will  wherever 
a  charge  is  laid  upon  the  estate  it  is  nowhere 
stated  that  the  charge  is  to  come  out  of  in- 
come primarily.  For  example,  in  the  Thir- 
teenth clause  of  the  will  which  contains  the 
general  devise  to  Henry  W.  Cooke,  the  follow- 
ing words  appear:  "subject,  however,  to  the 
payment  out  of  the  same  of  the  taxes  and  as- 
sessments on  the  life  estate  in  the  [242]  First 
clause  of  this  my  will  devised  to  my  said 
elder  daughter  as  hertinbefore  provided;  to 
the  payment  out  of  the  same  of  the  said  sum 
of  Three  Hundred  Dollars  .  .  .  ;  to  the 
payment  out  of  the  same  of  the  sum  of  Six 
Hundred  Dollars  per  annum  to  my  said 
younger  daughter  .  .  .  ;  and  to  the  pay- 
ment out  of  the  same  of  whatever  sums  may 
be  required  under  and  by  virtue  of  the  Fourth 
clause  of  this  my  will."  The  broad  powers 
given  to  the  trustees  by  the  Fourteenth  clause 
of  the  will:  "So  long  as  any  of  the  charges 
.upon  said  estate  and  property  as  specified  in 
said  Thirteenth  clause  shall  remain  in  force 
and  effect,"  would  also  indicate  that  the  tes- 
tator realized  that  it  would  be  necessary  for 
the  trustees  to  pay  many  of  these  charges  out 
of  the  principal  of  the  trust. 

In  view  of  the  above,  we  are  of  the  opinion 
that  the  compensation  of  the  trustees  for  mak- 
inrr  permanent  improvements  and  for  con- 
verting the  real  estate  into  personalty  should 
be  chargeable  to  principal,  and  the  method  of 
apportionment  for  the  years  1913  and  1914 
adopted  by  the  trustees  under  the  advice  of 
counsel,  viz.:  charging  three-fourths  of  their 
compensation  to  principal  and  one-fourth  to 
income,  is  approved  by  the  court. 

The  trustees'  fourth  request  for  instruc- 
tions is  as  follows:  "4 — Whether  the  taxes 
assessed  against  the  unproductive  part  of 
said  estate  should  be  charged  to  principal  or 
income,  or  apportioned  between  them  and  if 
apportioned,  in  what  manner?" 

The  usual  rule  is  that  taxes  are  to  be  paid 
from  income  and  are  charged  on  the  life'  es- 
tate. Perry  on  Trusts  and  Trustees,  Vol.  2, 
§  .554:  "The  ordinary  taxes,  and  the  ex- 
penses in  the  care  and  management  of  the 
capital,  are  charges  on  the  life  estate,  to  be 
paid  out  of  the  income.  But  in  some  cases 
where  an  arrangement  which  gives  rise  to 
taxes  is  entered  into  for  the  benefit  of  both 
capital  and  income  the  taxes  may  be  divided 
between  them." 


The  difficulty  of  applying  this  rule  to  this 
trust,  even  if  these  were  taxes  assessed  on 
productive  real  estate,  would  be  [243]  the 
same  as  in  the  apportionment  of  permanent 
improvements.  There  is  no. life  estate  created 
by  the  will  of  Joseph  J.  Cooke  and  the  chil- 
dren of  Henry  W.  Cooke  have  an  absolute  fee 
subject  only  to  a  limitation  that  will  prob- 
ably not  take  efifect. 

The  taxes  in  question,  however,  are  clearly 
payable  out  of  principal.  It  is  to  be  noted 
in  the  Trustees*  request  for  an  instruction, 
that  the  taxes  were  assessed  against  the  un- 
productive part  of  the  estate.  As  to  taxes 
assessed  against  such  estate,  the  rule  is  stated 
in  39  Gyc.  338,  as  follows:  "Taxes  generally 
are  chargeable  to  and  payable  out  of  the  in- 
come, on  the  life  tenant's  interest,  except 
where  the  property  is  unproductive  and  yields 
no  income.  .  .  ,"  In  Loring  "A  Trustee's 
Handbook,"  139,  it  is  said:  "As  vacant  land 
gives  no  return  to  the  life  tenant,  but  his 
whole  income  might  be  used  in  preserving 
the  property  of  the  remainderman,  all  charges 
against  it,  including  taxes,  are  chargeable 
to  principal."  In  Perry  on  Trusts,  Vol.  2, 
916,  note,  the  author  says:  "Taxes  upon  un- 
improved property  which  produces  no  income, 
should  be  paid  out  of  the  corpus  of  the  es- 
tate." See  also  Howes  "Income  and  Prin- 
cipal," at  page  63.  Among  the  cases  cited 
by  both  text  writers  is  that  of  Stone  v.  Little- 
field,  151  Mass.  485  (1890)  24  N.  E.  592, 
which  is  a  leading  case  in  this  country  on 
that  subject.  In  this  case  Justice  C.  Allen 
said,  at  page  487:  "The  trustee  received 
from  his  predecessor,  as  part  of  the  trust 
estate,  a  note  secured  by  a  mortgage* of  real 
estate.  For  nonpayment  of  interest,  taxes, 
and  the  principal  sum,  the  trustee  foreclosed 
the  mortgage,  and  afterwards  sold  the  land. 
Before  making  the  same,  he  was  under  the 
necessity  of  paying  the  taxes  for  two  years,, 
which  the  mortgagor  ought  to  have  paid 
So  far  as  appears,  this  investment  has  yielded 
no  income.  The  question  is  whether  this  ex- 
pense for  taxes  shall  be  deducted  from  the 
principal,  or  be  taken  from  the  income  of 
other  and  productive  investments  of  the  same 
trust  estate.  The  testator's  widow  being  en- 
titled to  the  use  and  income  of  all  of  the 
residue  of  his  estate, — ^must  that  income  bear 
the  [244]  loss  which  may  be  sustained  by 
reason  of  a  particular  unfortunate  invest- 
ment? 

"We  are  of  the  opinion  that  it  must  be 
deducted  from  the  principal.  Otherwise,  a 
loss  upon  some  one  investment,  for  which  no 
one  would  be  legally  responsible  might  absorb 
the  widow's  whole  income  for  the  year,  or 
even  more.  It  is  more  just  that  a  loss  of 
this  description  should  be  held  to  diminish 
the  corpus  of  the  trust  estate,  so  that  the 
life  tenant  will  receive  less  income,  and  the 
remaindermen   less   principal.     A    profit   or 
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gain  upon  investment  would  go  in  the  same 


M 


wav. 

In  Hite  v.  Hite,  93  Ky.  257  (1892)  20  S. 
W.  778,  40  Am.  St.  Rep,  189,  19  L.R.A.  173, 
there  was  a  devise  to  executors  and  trustees 
with  discretion  to  sell  real  estate,  bonds,  etc., 
In  trust  for  wife  and  children  during  their 
lives,  remainder  to  children's  descendants: 
Held,  that  under  the  will  the  unproductive 
real  estate  was  not  converted  into  personalty 
from  the  testator's  death.  The  court  said 
in  this  conection,  at  page  264:  "If,  however, 
any  taxes  upon,  or  sums  by  way  of  improving, 
the  unproductive  real  estate  have  been  paid 
out  of  the  income  of  the  other  estate,  the 
same  should  be  allowed  the  life  tenant  out  of 
the  sales  of  the  unproductive  estate.  Tlie 
testator  never  intended  the  life  tenant  to  thus 
protect  and  add  to  the  value  of  the  real  es- 
tate from  which  he  was  receiving  no  benefit. 
.  .  .  '*  See  to  the  same  eflfect  Clark  v. 
Middlesworth,  82  Ind.  240  (1822);  Murch 
V.  J.  O.  Smith  Mfg.  Co.  47  N.  J.  Eq.  193 
(1890)  20  Atl.  213;  Matter  of  Martens,  16 
Misc.  245,  39  N.  Y.  S.  189   (1896). 

Since  the  law  is  clear  that  taxes  assessed 
against  unproductive  real  estate  are  not 
chargeable  to  the  life  tenant,  it  seems  plain 
that  where  the  present  interest  in  the  estate 
is  that  of  a  fee  subject  to  an  executory  de- 
vise, the  taxes  should  be  borne  by  the  corpus 
of  the  trust ;  and  sueh  a  payment  of  the  taxes 
would  not  infringe  any  established  rule  of 
law  nor  result  in  an  inequitable  diminution 
of  the  property  that  might  go  over  to  those 
taking  under  the  limitation.  We  are  of  the 
opinion  and  so  decide  that  the  [245]  taxes 
assessed  against  the  unproductive  part  of  said 
estate  should  be  charged  against  principal. 

The  trustees'  fifth  request  for  instructions 
is  as  follows:  "5. — Whether  the  annuity 
payable  to  said  Alice  Elizabeth  Cooke  under 
the  Thirteenth  clause  of  said  will,  should  be 
charged  to  the  principal  or  income  of  said 
estate  or  apportioned  between  them,  and  if 
apportioned,  in  what  manner? 

The  annuity  is  given  by  the  Fifth  clause  of 
the  will  of  Joseph  J.  Cooke,  which  is  as  fol- 
lows: "I  give  and  bequeath  to  my  younger 
daughter,  said  Alice  Elizabeth  Cooke,  if  she 
be  unmarried  at  the  time  of  my  decease,  the 
sum  of  Six  Hundred  Dollars  per  annum,  so 
long  as  she  remains  unmarried,  and  no  long- 
er; the  same  to  be  paid  to  her  in  equal 
quarterly  instalments  by  my  executors  and 
their  successors;  this  limitation  being  made 
on  account  of  the  physical  impropriety  of  her 
marriage." 

The  Thirteenth  clause  of  the  will  which 
devises  the  residue  of  the  estate  of  Joseph 
J.  Cooke  to  Henry  Williams  Cooke  is  made 
expressly  subject  to  the  annuity  by  the  fol- 
lowing words:  "subject,  ...  to  the  pay- 
ment  out  of   the  same  of  the  sum   of  Six 


Hundred  I>ollar8  per  annum  to  my  said 
younger  daughter  under  the  terms  hereinbe- 
fore provided  in  her  case;  ..."  This 
annuity  was  increased  to  $1,200  by  the  agree- 
ment of  compromise,  eight-ninths  of  which 
was  payable  out  of  the  residuary  estate. 

The  usual  principle  applicable  to  annuities 
is  that  they  are  payable  out  of  income.  As 
is  said  in  2  Cyc.  465:  "The  very  nature  of 
an  annuity  suggests  that,  when  those  charged 
with  the  payment  of  it  have  in  their  hands 
a  fund  producing  income  sufficient  to  pay  it, 
the  payment  should  be  made  from  the  income 
and  not  from  principal.  But  if  an  annuity 
is  charged  on  a  particular  fund,  both  the 
principal  and  interest  of  the  fund  are  ap* 
plicable  to  its  payment."  In  Cummings  y. 
Cummings,  146  Mass.  501  (1888)  16  N.  E. 
401,  Judge  Knowlton  said :  "The  very  nature 
of  an  annuity  suggests,  when  those  charged 
with  the  payment  of  it  have  in  their*  hands  a 
fund  producing  income  sufficient  to  pay  it, 
that  the  payment  should  be  [246]  made  from 
the  income,  and  not  from  the  principal.  In 
this  case  the  payments  were  to  be  made 
quarterly,  and  the  income  regularly  accru- 
ing would  naturally  be  expected  to  be  used 
for  them,  rather  than  sums  deducted  from 
the  fund."  See  to  the  same  effect  Treadwell 
V.  Cordis,  5  Gray  (Mass.)  341  (1855);  and 
Richardson  v.  Hall,  124  Mass.  228   (1878). 

In  the  case  of  annuities,  as  in  the  case  of 
all  charges  that  are  created  by  will,  there 
i;^  no  hard  and  fast  rule  which  makes  them 
payable  out  of  one  fund  rather  than  another. 
It  is  simply  a  question  of  the  intention  of 
the  testator  as  expressed  in  his  will. 

The  Fifth  clause  of  the  will,  which  is  the 
one  directly  creating  the  annuity  for  Alice 
Elizabeth  Cooke,  does  not  mention  from  what 
fund  this  annuity  is  payable.  Were  this 
clause  the  only  one  expressing  the  testator's 
intention,  unless  the  fact  that  the  property  is 
left  in  fee  subject  to  an  executory  limitation 
modifies  the  general  principle,  the  court 
would  probably  have  to  hold  that  the  pay- 
ment of  this  annuity  shou]d  be  made  by  the 
trustees  out  of  the  income  of  the  residuan- 
estate. 

The  testator  in  the  Thirteenth  clause  of 
his  will,  which  clause  is  the  one  devising  the 
residue  to  Henry  W.  Cooke  in  fee,  provides: 
"All  the  rest  and  residue  of  mv  estate  and 
property,  ...  I  give,  devise,  and  be* 
qiie^th  to  my  son,  Henry  Williams  Cooke, 
aforesaid,  to  him,  his  heirs  and  assigns  for- 
ever; subject,  however,  ...  to  the  pay- 
ment out  of  the  same  of  the  sum  of  Six  Hun- 
dred Dollars  per  annum  to  my  said  younger 
daughter  under  the  terms  hereinbefore  pro- 
vided in  her  case." 

If  the  testator  had  intended  that  this  an- 
nuity should  be  payable  out  of  income  alone, 
he  could  easily  have  so  stated.     Instead,  be 
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expressly  makes  it  payable  out  of  the  residue 
of  the  estate.  We  cau  account  for  this,  prob- 
ably, when  we  recall  that  practically  all  of 
the  property  on  which  the  will  operated  'was 
unproductive,  and  yielded  no  income  which 
would  to  any  extent  tak6  care  of  the  annuities 
created  in  the  will.  The  testator  probably 
realized  the  futility  of  charging  [247]  these 
annuities  to  income  and  therefore  provided 
that  they  should  be  payable  out  of  the  res- 
idue. This  is  further  strengthened  by  the 
fact  that  the  testator  was  providing  a  fee, 
subject  to  a  limitation,  not  because  of  an  in- 
tended benefit  to  those  who  would  take  under 
the  gift  over,  but  to  avoid  the  possibility  of 
an  inheritance  in  his  imbecile  daughter. 

In  the  Thirteenth  clause  of  the  will  the 
testator  charged  upon  the  residuary  estate 
given  to  his  son,  Henry  W.  Cooke,  an  annuity 
of  $6,000  to  his  wife,  as  well  as  various  other 
sums  for  taxes,  assessments  and  expenses  re- 
lating to  the  real  estate,  in  addition  to  the 
annuity  to  his  younger  daughter.  The  estate 
consisted  largely  of  unproductive  real  estate, 
which  the  testator  must  have  known.  The 
same  language  is  used  with  reference  to  the 
various  annuities  and  other  charges,  so  that 
if  one  were  payable  out  of  income,  all  were. 
If  all  these  were  payable  out  of  income,  there 
would  clearly  have  been  nothing  left  for  the 
-testator's  son,  who  was  the  chief  object  of  his 
beneficence.  It  seems  clear  that  the  testator 
had  no  such  intention.  In  the  first  place,  at 
his  death  it  would  have  been  impossible,  aa  he 
knew,  to  make  these  payments  out  of  income; 
in  the  second  place,  it  would  deprive  his  son, 
Henry  W.  Cooke,  of  any  benefits  from  the 
estate  until  a  considerable  portion  of  it  had 
been  converted  into  money. 

That  it  is  possible  to  create  annuities  which 
are  payable  out  of  corpus  alone  is  a  principle 
of  law  well  recognized  in  this  State.  The 
case  which  is  the  closest  to  the  facts  of  this 
case  and  a  case  which  holds  that  annuities 
are  payable  out  of  principal  is  that  of  Wal- 
cott  V.  Pitcher,  7  R.  I.  555  (1863).  This 
was  a  bill  in  equity  filed  by  an  administrator 
of  Marcy  Pitcher  for  the  purpose  of  obtain- 
ing a  construction  of  a  will  and  instructions 
as  to  his  duties  under  the  same  in  the  pay- 
ment of  legacies  and  annuities. 

The  deceased  had  an  estate  real  and  per- 
sonal of  upwards  of  $60,000  in  value,  yield- 
ing an  income  of  about  $3,000  per  annum, 
and  by  her  will  gave  to  each  of  the  children 
of  her  [248]  two  stepsons  a  legacy  of  $1,000; 
to  her  niece  an  annuity  for  life  of  $300;  and 
to  her  grandson  an  annuity  for  life  of  $500 
by  words  that  are  almost  identical  with  those 
used  by  Joseph  J.  Cooke.  Her  will  declared 
that  the  annuities  were  "to  be  paid  by  my 
executors  from  my  estate."  The  will  made 
a  like  provision  by  annuity  for  each  of  the 
afterborn   children  of  her   son,   who  was  a 
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widower,  should  he  marry,  and  provided  for 
advancements  in  business  for  certain  ben- 
eficiaries. She  then  gave  to  her  only  son 
"all  ihe  rest  and  residue  of  the  rents,  income, 
interest  and  dividends  of  all  my  estate,  real 
and  personal,  during  his  natural  life,  to  be 
paid  to  him  as  often  as  once  in  six  months 
and  after  said  rents,  etc.,  have  accrued  and 
been  received  by  my  executor,  and  not  by 
anticipation."  The  executor  was  authorized 
to  change  the  investments  of  her  estate,  real 
and  personal,  "and  for  that  purpose,  or  to 
raise  money  for  any  of  the  purposes  herein- 
before mentioned,"  to  sell  and  convey  any  of 
her  estate  and  she  gave  all  the  residue  of 
all  her  estate,  real  and  personal,  to  her  grand- 
son, and  any  future-born  children  of  her  son 
in  fee  equally  as  tenants  in  common  with 
remainder  over  to  the  children  of  her  step- 
sons, in  case  her  grandchildren  should  die 
before  the  age  of  twenty-one,  without  issue 
living  at  their  death,  "subject,  however,  to 
the  payments  of  the  legacies  and  annuities 
hereinbefore  mentioned  and  to  the  payment, 
as  aforesaid,  of  the  rents,  income,  interest  and 
dividends  thereof,  to  my  son  during  his  life." 

The  court  held  that  the  annuities,  as  well 
as  the  legacies  or  sums  in  gross,  were  payable 
out  of  the  corpus  of  the  estate  and  not  out 
of  the  income  thereof.  The  court,  through 
Judge  Bray  ton,  said,  p.  559:  "The  principal 
reason,  and,  indeed,  the  only  reason,  urged 
for  requiring  the  payment  of  the  annuities 
from  the  income  is,  the  form  of  the  gift  to 
the  said  George  W.,  .  .  .  The  first  im- 
pression given  is,  that  it  is  to  be  diminished 
by  payment  out  of  it  of  all  the  prior  gifts, — 
this  legatee  receiving  what  of  it  may  remain 
after  the  prior  gifts  are  satisfied.  But  some 
of  those  prior  gifts  are  legacies  of  gross  sums. 
Those,  now  become  payable,  [249]  amount  to 
the  sum  of  $6,000.  If  this  sum,  in  addition 
to  the  annuities  now  payable,  amounting  to* 
the  sum  of  $800,  are  payable  from  income- 
only,  three  years  or  thereabouts  must  expire- 
before  this  legatee  can  receive  any  portion  of 
the  income, — the  yearly  amount  of  the  in- 
come from  all  the  estate  being  only  $3,000*. 
.  .  .  The  purpose  of  the  gift  must  fail,  if 
these  suspensions  are  allowed.  The  testatrix 
could  not  have  intended  this. 

"Can  we  distinguish  between  the  annuities 
and  the  legacies  in  gross?  The  implication 
from  the  gift  of  the  residue  puts  them  upon 
the  same  footing.  It  may  be  said,  indeed,  as 
Mr.  Jarman  suggests  was  implied  in  the  case 
of  Heneage  v.  Andover,  3  Y.  &  J.  (Eng.)  360, 
that  annuities,  from  their  nature,  are  evident- 
ly intended  to  come  out  of  income;  and, 
indeed,  we  feel  that  it  is  most  natural  that 
annual  payments  should  be  made  from  annual 
receipts. 

"In  looking,  however,  at  the  annuities  pro- 
vided for,  we  see,  that  if  this  legatee  should 
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have  other  children  (a  contingency  for  which 
the  will  provides),  each  of  those  children 
is  to  have,  for  its  support  and  edcuation,  an 
annuity  of  $500;  so  that  his  means  of 'sup- 
port, if  the  annuities  alone  were  payable  out 
of  the  income  of  the  Estate,  might  be  reduced 
to  a  very  meagre  sum,  if  not  altogether  taken 
away.  Had  the  mother  desired,  what  certain- 
ly would  seem  to  be  desirable,  that  the  in- 
come provided  for  the  support  of  this,  her 
only  son,  should  be  liable  from  year  to  year, 
to  as  little  variation  in  amount  as  might  be, 
consistently  with  the  payments  necessary  to 
be  made  to  the  other  legatees  before  directed, 
she  would  desire  those  payments  to  be  made 
from  the  estate,  from  time  to  time,  as  the 
several  sums  became  payable,  so  that,  instead 
of  taking  the  whole  income  for  the  time,  and 
wholly  spending  his  means  of  support,  they 
should  be  diminished  only,  from  year  to  year, 
in  proportion  to,  and  by  means  only  of,  the 
diminution  of  the  estate  from  -which  they 
were  to  be  derived.     .     .     . 

'The  testatrix  directs  that  these  annuities 
"be  paid  'by  my  executors  from  my  estate^* 
•evidently  not  contemplating  [250]  payment 
(from  income,  for  this  language  excludes  the 
idea  of  payment  from  dividends,  rents,  or 
interests.  By  the  Ninth  clause,  the  executor 
is  authorized  to  sell  any  of  the  estate,  not 
only  to  change  investment,  but  in  order  *to 
raise  money  for  any  of  the  purposes  herein* 
before  mentioned.'  These  purposes  were  as 
well  to  pay  annuities  as  other  legacies;  the 
testatrix,  evidently,  having  in  contemplation 
the  sale  of  her  estate  to  raise  money  for 
payment  of  the  annuities.     .     .     . 

"It  is  quite  apparent  from  the  whole  of 
this  will,  that  the  maker  contemplated  that 
her  executor  should  have  the  management, 
care  and  control  of  the  property,  real  and 
personal;  should  receive  the  rents,  interest 
and  dividends  therefrom  during  the  life  of 
George  W.  Pitcher,  the  son;  that  he  should, 
from  time  to  time,  as  occasion  required,  sell 
any  part  of  the  estate,  real  or  personal,  for 
the  purpose  of  paying  annuities  and  legacies 
which  he  was  ordered  to  pay,  and  which,  by 
the  general  residuary  clause  were  charged 
upon  all  the  estate;  and  of  annual  income, 
should  pay  over  to  the  said  George  W.,  during 
his  life,  as  often  as  once  in  six  months, 
whatever  may  then  have  been  actually  re- 
ceived by  him,  that  is,  the  rents,  dividends, 
and  interest  of  the  whole  estate,  so  long  as 
the  whole  remained  unsold,  and  the  income 
of  all  the  residue  which,  from  time  to  time, 
remained  unsold,  after  portions  thereof  had 
been  disposed  of  and  applied  to  the  payment 
of  the  legacies,  as  they  become  payable." 

This  case  is  very  similar  to  the  case  at  bar. 
Both  wills  provided  that  the  annuities  were 
to  be  paid  out  of  the  estate.  In  the  case  of 
Walcott  V.  Pitcher,  supra,  it  was  provided 


that  the  annuities  were  "to  be  paid  by  my 
executor  from  my  estate."  In  the  wiD  of 
Joseph  J.  Cooke,  it  is  provided  after  the  de- 
vise of  the  residue  to  Henry  Williams  Cooke 
that  the  same  should  be  "subject,  however, 
to  the  payment  out  of  the  same"  of  the  an- 
nuities. 

In  the  case  of  Walcott  ▼.  Pitcher,  supra, 
the  aggregate  payment  might  exceed  consid- 
erably the  annual  income,  which  was  one  of 
the  facts  relied  upon  by  the  court  to  show 
[251]  that  the  testator  intended  the  pay- 
ments to  be  made  out  of  principal.  The  same 
situation  exists  in  the  ease  at  bar.  The  case 
at  bar  is  even  stronger  than  the  case  of 
Walcott  V.  Pitcher,  supra,  for  holding  that 
the  annuities  should  come  out  of  corpus  be- 
cause in  the  latter  case  after  the  gift  of  the 
several  annuities  and  the  possible  advance- 
ments, the  will  contained  a  bequest  to  her 
only  son  of  "all  the  rest  and  residue  of  the 
rents,  etc."  The  court  held  that  these  words 
were  not  sufficiently  strong  in  view  of  the 
other  circumstances  in  the  case  to  warrant 
it  in  holding  that  the  annuities  were  payable 
^  out  of  income.  This  case  has  never  been  over- 
ruled or  questioned  in  the  Rhode  Island  re- 
ports tod  apparently  settles  the  law  for 
situations  similar  to  that  arising  under  the 
will  of  Joseph  J.  Cooke. 

The  case  of  Hammond  ▼.  Hammond,  169 
Mass.  82  (18d7)  47  K.  £.  535,  also  recognizes 
the  possibility  of  the  payment  of  annuities 
from  principal.  The  testator  in  that  case 
gave  to  his  wife,  three  sons,  and  a  grandson 
each  a  stated  sum  at  his  decease,  and  the 
same  sum  annually  for  four  years  next  suc- 
ceeding. By  a  codicil  he  reduced  the  l^acieu 
to  children  and  grandchild,  but  left  un- 
changed the  legacy  to  his  wife.  In  the  will 
nothing  was  said  as  to  the  source  from  which 
the  payments  were  to  be  made,  the  codicil 
providing  that  the  four  payments  to  sons  and 
grandson  after  his  decease  "shall  be  made 
somi-annual,  and  payable  as  near  the  middle 
of  January  and  July  during  the  four  years 
aforesaid  as  shall  be  most  convenient  to  mv 
said  executors,"  the  balance  of  the  semi- 
annnal  income,  if  any,  to  be  paid  to  his  wife 
"in  addition  to  the  $500  aforesaid  bequeathed 
to  her." 

It  appeared  that  a  very  large  part  of  his 
property  consisted  of  railroad  funds  on  which 
the  interest  was  payable  semi-annually  on 
the  first  days  of  January  and  July  in  each 
year,  and  the  amount  of  income  reasonably 
to  be  expected  from  them  was  likely  to  exceed 
the  amount  needed  to  pay  the  annuities. 

The  court  held  that  the  four  payments  to 
the  sons  and  grandson  must  be  made  out  of 
income,  if  sufficient,  and  that  [252]  as  the 
codicil  said  nothing  about  the  annual  pay- 
ments to  the  wife,  they  must  be  paid  from 
capital.     Judge  Knowlton,  speaking  for  the 
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court,  at  page  85,  said:  ^'A  majority  of  the 
court  are  of  the  opinion  that  the  four  pay- 
ments \o  the  sons  and  grandson  should  be 
made  out  of  the  income,  if  that  is  sufficient. 
The  codicil  says  nothing  about  the  annual 
payments  to  the  wife  of  the  testator,  and 
these  must  be  paid  from  the  capital.  The 
balance  of  the  income,  if  any,  after  the  pay- 
ments to  the  children  and  the  grandchild, 
is  given  to  her  in  addition  to  the  annual  pay- 
ments of  $500." 

Another  case  holding  that  aimuities  or  an- 
nual charges  may  be  paid  out  of  principal  is 
Allen  V.  Barnes,  5  Utah  100,  12  Pac.  912 
(1887). 

In  view  of  the  above  we  are  of  the  opinion 
and  so  advise  that  the  annuity  payable  to 
Alice  Elizabeth  Cooke  should  be  paid  from 
principal. 

The  trustees'  sixth  request  for  instructions 
13  as  follows:  "6 — ^Whether  said  Alice  H.  R. 
Cooke  was  vested  with  an  estate  or  right  of 
dower  upon  the  death  of  her  husband,  said 
Henry  W.  Cooke,  in  1904,  and  if  so,  in  what 
property  she  is  entitled  to  dower,  and  how 
this  dower  right  may  be  valued  and  deter- 
mined, and  set  aside,  assigned  and  paid  to 
said  Alice  H.  R.  Cooke  at  the  present  time?" 

As  stated  above,  a  large  amoimt  of  real 
estate,  mostly  unproductive  and  located  in 
the  Elmwood  district  of  the  city  of  Prov- 
idence, became  vested  in  fee  in  Henry  W. 
Cooke  under  the  Thirteenth  clause  of  the 
will  of  his  father,  Joseph  J.  Cooke,  subject 
to.  the  charges  mentioned  in  said  Thirteenth 
clause,  the  powers  of  the  executors  mentioned 
in  the  Fourteenth  clause,  and  the  executory 
limitations  mentioned  in  the  Fifteenth  clause 
of  said  will.  This  real  estate,  except  what 
was  sold  to  pay  the  various  charges,  remained 
vested  in  Henry  W.  Cooke  until  his  death  in 
1904.  As  recited  above,  he  left  a  will  giving 
all  his  property  to  his  wife,  Alice  H.  R. 
Cooke,  but  as  his  two  children  were  born  after 
the  execution  of  the  will  they  took  all  his 
real  estate  by  descent,  subject  only  to  the 
widow's  dower.  Since  his  death,  as  [253]  ap- 
pears in  the  testimony,  a  considerable 
amount  of  this  real  estate  has  been  sold. 
Up  to  1910,  the  proceeds  of  all  sales  were 
used  necessarily  for  the  payment  of  various 
charges.  Alice  H.  R.  Cooke  cannot  therefore 
maintain  any  claim  for  dower  either  in  the 
real  estate  so  sold  or  in  the  proceeds  which 
have  been  thus  expended.  Since  1910,  how- 
ever, the  proceeds  of  the  sale  of  real  estate 
made  by  the  trustees  have  been  gradually  ac- 
cumulated and  partly  invested  in  bonds, 
mortgages,  etc.,  and  Alice  H.  R.  Cooke  claims 
and  has  demanded  her  dower  in  this  per- 
sonal property  and  also  in  all  the  real  estate 
at  present  held  under  the  Thirteenth  clause  of 
the  will.  The  plat  which  was  introduced 
in    evidence    by    the    complainants,    entitled 
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"Land  in  Elmwood  belonging  to  the  Estate 
of  Joseph  J.  Cooke,  March,  1914,"  and 
marked  "Complainants'  Exhibit  K,"  shows 
the  various  lots  of  land  that  belonged  to  the 
estate  on  January  1,  1916,  except  a  cottage 
house  on  Earl  street,  and  a  house  on  Thayer 
street,  in  the  city  of  Providence,  and  a  small 
amount  of  land  in  the  town  of  Warwick.  The 
assessed  valuation  of  all  this  real  estate  was 
$123,120.  The  personal  property  now  held 
by  the  trustees  amounts  to  $92,247.77.  On 
January  1,  1916,  this  piersonal  property 
amounted  to  $87,317.06.  A  certain  amount 
of  accumulated  income  is  included  in  this 
personal  property,  the  exact  amount  of  which, 
however,  will  depend  upon  the  decision  of  the 
court  with  reference  to  the  first  five  requests 
for  instructions  relative  to  the  apportionment 
of  various  charges  between  principal  and 
income. 

Up  to  the  time  of  the  death  of  Henry  W. 
Cooke  in  1904,  Alice  H.  R.  Cooke,  released  her 
right  of  dower  in  afi  conveyanoes  of  real  es- 
tate by  the  trustees  under  the  will  of  Joseph 
J.  Cooke.  Subsequent  to  1904,  Alice  H.  R. 
Cooke  has  not  released  her  right  of  dower 
in  any  of  this  real  estate,  nor  in  any  personal 
property  derijpBd  from  the  sale  of  real  estate. 
She  did  not  receive  any  gift  from  her  hus- 
band in  lieu  of  her  dower,  and  she  has  not 
elected  to  take  any  other  property  from  her 
husband's  estate  in  lieu  of  dower. 

[254]  This  request  for  instructions  by  the 
trustees  is  for  the  purpose  of  ascertaining  her 
dower  right  in  the  remaining  real  estate  held 
by  them  and  in  the  proceeds  of  the  sales  of 
real  estate  since  1904.  Much  of  the  real 
estate  has  been  converted  by  the  trustees  by 
the  proper  exercise  of  the  powers  given  to 
them  in  the  Fourteenth  clause  of  the  will, 
and  a  large  amount  of  the  proceeds  has  been 
expended  ^or  the  payment  of  the  various 
charges  created  by  the  will.  It  is  in  the 
remaining  real  estate  and  the  proceeds  not 
needed  to  pay  charges  that  the  trustees  re- 
quest a  decision  regarding  the  dower  of  Alice 
H.  R.  Cooke.  Alice  H.  R.  Cooke  has  demand- 
ed her  dower  in  this  real  estate  and  personal 
property,  as  appears  from  the  fact  that  she 
has  joined  in  the  bill  of  complaint,  and  has 
prayed  that  her  dower  be  assigned  and-  set 
off  to  her.  The  trustees  therefore  are  in 
need  of  and  are  entitled  to  the  instruction 
and  advice  of  the  court  with  reference  to  her 
dower  right.  They  have  the  control  of  this 
real  estate  and  personal  property  and  the 
income  thereof,  and  claims  are  made  upon 
them  both  by  the  infant  respondents,  Mar- 
garet Howard  Cooke  and  Adelaide  Welch 
Cooke,  or  rather  by  their  mother  as  their 
guardian,  and  also  by  Alice  H.  R.  Cooke  for 
her  dower  right.  The  trustees  therefore  can- 
not safely  pay  over  any  of  the  principal  or 
income  of  the  estate  under  their  control  until, 
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they   have   been   instructed   and   advised   by 
the  court. 

The  determination  of  these  questions  in- 
Tolvea  the  consideration  of  several  points. 
First:  Is  a  widow  entitled  to  dower  in  an 
estate  held  by  her  husband  in  fee,  but  sub- 
ject to  executory  limitations  ? 

There  is  no  decision  in  Rhode  Island  nor 
any  statute  which  expressly  covers  the  ques< 
tion  of  dower  in  an  estate  subject  to  an 
executory  limitation.  It  must  be  noted  at 
the  outset  that  the  limitation  on  the  hap- 
pening of  which  the  fee  in  Henry  W.  Cooke 
would  be  terminated  has  not  yet  occiirred, 
but  it  is  necessary  for  the  court  to  decide 
whether  any  dower  set  off  to  Alice  H.  R. 
Cooke  will  be  terminated  if  the  executory 
limitation  should  take  effect.  It  has  been 
[255]  decided  in  Rhode  Island  that  the  mere 
fact  that  an  estate  terminates  by  virtue  of 
its  limitations  does  not  prevent  a  husband 
from  claiming  curtesy  in  an  estate  tail. 
»  In  Holden  v.  Wells,  18  R.  I.  802  (1896) 
31  Atl.  265,  there  was  a  devise  to  the  tes- 
tator's daughter,  Henrietta  Matilda  Carpen- 
ter, "To  be  and  remain  to  her,  the  said  Hen- 
rietta Matilda  Carpenter  and  to  her  heirs 
and  assigns,  provided  that  sh^  die  leaving 
lineal  heirs  of  her  body.  But  in  case  that 
the  said  Henrietta  Matilda  shall  die  leaving 
no  child  or  children  or  descendants  to  take 
and  hold  said  real  and  personal  estate  .  .  . 
to  my  son,  Thomas  O.  H.  Carpenter,  Jr.,  and 
to  my  daughter,  Fanny  H.  Holden,  eqyally 
between  them  and  to  their  heirs  and  assigns 
forever."  H.  married  W.  and  had  a  child 
born  during  her  lifetime.  The  court  held  that 
H.  took  an  estate  tail  in  the  devised  realty. 
It  was  further  held  that  W.,  the  husband  of 
H.,  was  entitled  to  curtesy  in  the  entailed 
estate,  the  court  saying:  "As  the  defendant's 
wife  took  an  estate  tail,  then,  in  the  real 
estate  described  in  the  plaintiffs'  declaration, 
such  an  estate  being  one  of  inheritance, 
curtesy  is  clearly  one  of  the  incidents  thereof. 
And  it  is  well  settled  in  respect  to  estates 
tail  that  though  the  issue  in  tail  fail  by  the 
death  of  the  child  or  children  in  the  lifetime 
of  the  wife,  whereby  her  estate  at  her  death 
is  at  an  end,  yet  the  husband  takes  curtesy, 
the  same  being  a  right  incident  to  such  an 
estate." 

The  early  law  on  the  subject  of  dower  in 
fees  subject  to  executory  limitations  was 
somewhat  confused  until  the  decision  of  Lord 
Mansfield  in  the  case  of  Buckworth  v.  Thir- 
kell,  3  B.  &  P.  652  note  ( 1785 ) ,  The  facts 
ill  the  case  were  as  follows:  Joseph  iSutton 
devised  certain  lands  to  trustees  in  fee  in 
trust  to  receive  the  rents  and  profits  and 
apply  them  for  the  maintenance  of  Mary 
Barrs,  granddaughter  of  the  testator,  until 
she  should  arrive  at  the  age  of  twenty-one 
years,  or  be  married;    and  from  and   after 
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her  attaining  such  age,  or  her  marriage,  he 
gave  and  devised  the  lands  to  the  said  Mary 
Barrs,  her  heirs  and  assigns  forever.  But  in 
case  the  said  Mary  Barrs  should  happen  to 
die  [256]  before  she  arrived  at  the  age  of 
twenty-one  years,  and  without  leaving  issue 
of  her  body  lawfully  b^otten,  then,  from  and 
after  the  decease  of  the  said  Mary  Barrs^ 
without  issue  as  aforesaid,  he  gave  and  de- 
vised his  said  estates  to  his  grandson,  Walter 
Barrs,  and  to  his  assigns  for  his  natural  life, 
remainder  over.  Mary  Barrs  married  Sol- 
omon Hansard,  had  a  child  by  him  which 
died  during  her  lifetime,  and  herself  died 
under  the  age  of  twenty-one  years,  without 
leaving  any  issue.  On  the  trial  of  an  action 
of  replevin,  a  special  case  was  reserved  for 
the  opinion  of  the  court  upon  the  above  facts, 
whether  Solomon  Hansard  was  entitled  to  be 
tenant  by  the  curtesy.  Lord  Mansfield  in 
holding  that  the  defendant,  Solomon  Hansard, 
was  entitled  to  curtesy  said:  "It  is  contend- 
ed that  this  is  a  conditional  limitation.  It 
is  not  so,  but  a  contingent  limitation;  all 
the  cases  cited  go  upon  the  distinction  of 
their  being  conditions,  and  not  limitations. 
During  the  life  of  the  wife  she  continued 
seized  of  a  fee  simple,  to  which  her  issue 
might  by  possibility  inherit.  I  am  of  opinion 
that  the  defendant  is  entitled  to  be  tenant  bv 
the  curtesy." 

The  facts  in  Buckworth  v.  Thirkell,  supra, 
appear  to  make  the  limitation  over  a  clear 
case  of  executory  devise,  and  the  case,  there- 
fore, may  be  considered  as  expressly  deciding: 
that  the  termination  of  an  estate  by  operation 
of  an  executory  devise,  does  not  defeat  the 
husband's  right  to  curtesy. 

While  it  is  true  in  this  case  that  the  fee 
has  not  been  determined  by  operation  of  the 
executory  devise,  such  a  possibility  exists 
and  in  the  assignment  of  dower  would  have 
to  be  considered  by  the  court.  There  is  no 
distinction  between  cases  of  curtesy  and  those 
of  dower  with  this  exception — ^that  the  hus- 
band's right  to  curtesy  depends  on  his  having 
had  issue  that  could  have  inherited  the  estate. 
The  wife's  dower  is  not  so  dependent. 

The  case  of  Buckworth  v.  Thirkell,  supra, 
provoked  considerable  discussion  among  the 
English  jurists  and  severe  indictments  of  the 
case  were  made  by  several  of  them,  but  in 
[257]  Moody  v.  King,  2  Bing.  447  (1825) 
decided,  after  the  greater  part  of  the  discus- 
sion had  occurred,  the  decision  of  Lord  Mans- 
field in  Buckworth  v.  Thirkell,  supra,  was 
relied  upon  by  the  court  as  an  authority 
supporting  its  judgment.  In  that  case  the 
father  of  W.  F.  devised  to  him  and  his  heirs 
forever,  certain  real  estate,  subject  to  the 
payment  of  an  annuity;  and  if  the  said  W.  F. 
should  have  no  issue,  the  estate,  on  his  de- 
cease, was  to  become  the  property  of  the 
heir  at  law,  subject  to  such  legacies  as  W.  F. 
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might  leave  by  will  to  any  of  the  younger 
branches  of  the  family.  It  was  decided  that 
under  tbis  devise  W«  F.  took  an  estate  in  fee 
with  an  executory  devise  over,  in  the  event 
(which  happened)  of  his  dying  without  issue, 
to  the  person  wbo  should  then  be  the  testa- 
tor's heir  at  law.  It  then  becjune  a  question 
whether  the  widow  of  W.  I\  was  entitled 
to  dower,  and  a  bill  having  been  filed  by  her  ' 
for  that  purpose,  a  case  was  stated  for  the 
opinion  of  the  judges  of  the  Common  Pleas. 
The  decision  was  in  her  favor. 

The  decisions  in  America  have  generally 
been  to  the  same  effect.  In  Evans  v.  Evans, 
9  Pa.  St.  190  (1848),  the  testator  devised 
lands  to  two  sons,  G.  and  0.,  their  beirs  and 
assigns,  but  if  eitber  should  die  without  leav- 
ing lawful  issue  living  at  his  death,  his 
estate  was  to  vest  in  the  surviving  brother 
and  his  heirs  forever.  One  of  these  sons  died 
without  issue  and  his  widow  brought  dower 
for  the  lands  devised  to  her  husband.  The 
court  held  that  the  action  at  law  was  proper, 
and  that  she  could  recover.  Gibson,  C.  J., 
said:  "Notwithstanding  what  the  convey- 
ancers and  textwriters  have  said  about  the 
difficulty  presented  to  us,  not  one  of  them 
has  hinted  at  the  true  solution  of  it,  except 
Mr.  Preston."  ..."  'The  case  of  a  tenant 
in  tail,'  says  Mr.  Preston  in  his  Abstracts  of 
Title,  Vol.  3,  372,  'is  an  exception  arising 
from  an  equitable  construction  of  the  statute 
de  donts;  and  the  cases  of  dower  of  estates 
determinable  by  executory  devise  and  spring- 
ing use,  owe  their  existence  to  the  circum- 
stance that  these  limitations  are  not  governed 
by  common-law  principles.'  The  mounting  of 
a  fee  on  a  fee  by  [258]  executory  devise,  is 
proof  of  that.  This  very  satisfactory  solution 
of  the  doubt  was  glanced  at,  but  not  de- 
veloped, in  Buck  worth  v.  Thirkell.  Before 
the  statute  of  wills,  there  was  no  executory 
devise;  and  before  the  statute  of  uses,  there 
was  no  springing  use.  Like  estates  tail, 
which  were  created  by  the  statute  de  donis, 
and  of  which  there  is  constsuntly  dower 
though  tenant  in  tail  claims  per  fornian  doni, 
it  was  the  benign  temper  of  the  judges  who 
moulded  the  limitations  of  the  estates  intro- 
duced by  them,  whether  original  or  derivative, 
so  as  to  relax  the  severer  principles  of  the 
common  law;  and,  among  other  things,  to 
preserve  curtesy  and  dower  from  being  barred 
by  determinations  of  the  original  estate, 
which  could  not  be  prevented.  Sammes'  case, 
1  Leon  (Eng.)  167,  is  an  example  of  this 
temper,  in  the  case  of  a  springing  use.  A 
mother  covenanted  to  stand  seized  to  the 
use  of  her  elder  daughter,  on  condition  that 
she  would  pay  100  1.  to  her  other  daughter, 
within  a  year  after  she  should  attain  the  age 
of  eighteen;  and  if  the  elder  should  fail  in 
payment,  or  die  without  issue  before  the  day 
of  payment,  then  to  the  use  of  the  other 
Ann.  Cas.  1918B. — 62. 
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daughter  in  tail.  The  mother  died;  the  elder 
took  husband,  had  issue,  and  died  without 
issue  before  the  day  of  payment;  and  it  was 
adjudged  that  the  husband  should  be  tenant 
by  the  curtesy.  Flavell  v.  Ventrice,  1  Roll. 
Abr.  (Eng.)  676,  was  also  the  case  of  a 
springing  use;  in  which,  however,  the  court 
was  divided."  .  .  .  "It  may  be  safely  said, 
that  Buckworth  v.  Thirkell,  Goodenough  v. 
Goodenough,  and  Moody  v.  King,  had  a  solid 
foundation  in  the  interpretation  of  the  stat- 
utes which  sustained  the  estate  from  which 
the  curtesy  or  dower  w^as  derived.  Lord 
Alvanly  is  reported  to  have  said,  in  Doe  v. 
Hutton,  3  B.  &  P.  (Eng.)  653,  that  Buck- 
worth  V.  Thirkell  made  a  good  deal  of  noise 
in  the  profession  at  the  time  it  was  decided — 
a  remark  which  was  properly  disposed  of  by 
Chief  Justice  Best,  in  Moody  v.  King.  'What- 
ever conveyancers  might  have  thought  of  the 
case,'  said  he,  'when  it  was  first  decided,  they 
have  since  considered  it  as  having  settled  the 
law;  and  it  would  be  productive  of  much 
confusion  if  we  were  to  unsettle  [259]  it 
again.'  Including  the  decision  then  made,  we 
have  three  cases  in  point,  without  an  antag- 
onist case  in  all  the  books;  and  if  to  overturn 
them  for  the  sale  of  a  technical  principle 
would  have  bred  much  confusion  then,  it 
would  breed  more  confusion  now.  The  Eng- 
lish courts  have  gone  upon  a  lib'eral  principle, 
and  we  are  bound  to  follow  them." 

In  Northcut  v.  Whipp,  12  B.  Mon.  (Ky.) 
65  (1851),  A.,  the  testator,  devised  a  portion 
of  his  property  to  B.,  his  wife,  for  life,  and 
after  her  death  the  same  property,  together 
with  certain  other  lands,  to  C,  his  son,  in 
fee.  But  he  directed  that  in  case  his  son 
died  in  the  lifetime  of  B.,  or  subsequently  to 
her  death,  without  leaving  issue,  then  the 
estate  should  go  to  the  sisters  of  the  testator 
and  to  the  brother  of  B.  The  son  died  with- 
out issue,  in  the  lifetime  of  B.  As  to  tlie 
lands  devised  to  him  iramediatelv  in  fee,  hia 
widow  was  allowed  dower,  upon  the  ground 
that  her  issue  by  him,  had  there  been  any, 
would  have  taken  the  estate  by  descent:  but 
as  to  the  lands  in  which  the  widow  of  the 
testator  had  a  life  estate,  no  dower  is  al- 
lowed, the  life  estate  not  having  terminated 
during  the  coverture.  A  similar  decision  was 
readied  as  early  as  1817  in  South  Carolina 
in  the  case  of  Milledge  v.  Lamar,  4  Desaus. 
(S.  C.)  617  (1816).  See  to  the  same  effect 
Fry  V.  Scott,  10  Ky.  L.  Rep.  1013  (1889) 
11  S.  W,  426. 

In  Kennedy  v.  Kennedy,  29  N.  J.  L.  185 
(3861),  a  testator  devised  certain  lands  to 
his  son,  R.  H.  K.,  during  his  life,  and  after 
his  death  to  be  divided  among  his  heirs  aH 
the  law  might  direct,  and  further  provided, 
that  if  any  of  the  heirs  of  the  testator  should 
die  leaving  no  lawful  issue,  then  their  share 
or  shares  should  be  equally  divided  among  the 
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surviving  heirs  of  the  testator.  Held,  that 
B.  H.  K.  took  an  estate  in  fee  simple,  de- 
feasible on  his  death  without  issue  him  sur- 
viving; held,  further,  that  the  widow  of 
E.  H.  K.  was  entitled  to  dower  in  the  lands 
devised.  In  deciding  the  case,  the  court  said : 
''Demandant's  husband  took  either  an  estate 
in  fee  tail  or  in  fee  simple,  either  of  which  at 
common  law,  both  being  estate  of  inheritance, 
entitles  the  widow  to  dower  if  her  isue  might 
inherit  the  estate." 

;  [260]  In  Landers  v.  Landers,  151  Ky.  206, 
Ann.  Cas.  1915A  223,*  151  S.  W.  386  (1912), 
the  court  said:  "The  next  question  to  be  de- 
termined is:  Is  Nealie  Landers,  the  widow 
of  Bryant  Landers,  entitled  to  dower  in  the 
land  in  question?  It  is  the  well  settled  rule 
in  Kentucky  that,  where  the  husband  o\\ti8  a 
defeasible  fee  in  the  land,  the  widow  on  his 
death  is  entitled  to  dower.'  Rice  v.  Rice,  133 
Ky.  406." 

The  state  of  authorities  in  the  United 
States  is  summed  up  in  14  Cyc.  906,  as  fol- 
lows :  **The  question  as  to  whether  the  widow 
of  one  to  whom  by  executory  devise  an  estate 
is  given  in  fee  simple,  then  over  to  another  ^if 
ha  should  die  without  issue,  is  entitled  to 
dower  in  such  estate,  is  one  which  has  given 
rise  to  great  diversity  of  opinion  and  elicited 
much  learned  discussion.  The  prevailing  doc- 
trine both  in  this  country  and  in  England  is 
that  the  widow's  dower  is  not  thus  defeated." 
See  to  the  same  effect :  Chew  v.  Chew,  1  Md. 
163  (1851);  Pollard  v.  Slaughter,  92  N.  C. 
72  (1885)  63  Am.  Rep.  402;  Jones  v.  Hughes, 
27  Grat.  560  (Va.)  (1876)  ;  Medley  v.  Med- 
ley, 27  Grat.  568  (Va.)  (1876) ;  Tomlinson  v. 
Nickell,  24  W.  Va.  148  (1884)  ;  al^o  27  W. 
Va.  697  (1886);  Smith  v.  Spencer,  2  Jur. 
N.  S.  (Eng.)  778  (1856);  Doe  v.  Timins, 
1  B.  A  Aid.  (Eng.)  530  (1818). 

The  question  of  a  husband's  curtesy  in  a 
wife's  estate  subject  to  an  executory  limita- 
tion has  been  answered  in  accordance  with 
the  above  cases  relative  to  dower,  and  the 
courts  have  held  that  the  termination  of  the 
wife's  estate  does  not  operate  to  destroy  the 
husband's  curtesy.  See  the  case  of  Carter  v. 
Couch,  157  Ala.  470,  47  So.  1006  (1908),  an- 
notated in  20  L.R.A.(N.S.)  858.  A  group 
of  cases  which  is  very  similar  to  estates  in  fee 
subject  to  executory  limitations,  should  be 
mentioned  here.  Those  are  estates  subject  to 
conditions.  Where  the  grantor  is  given  a 
right  of  re-entry  for  condition  broken,  the 
weight  of  authority  holds  that  the  right  of 
the  widow  to  dower  is  terminated  by  re-entry 
of  the  grantor.  There  can  be  no  question  that 
the  estate  granted  to  Henry  W.  Cooke  was 
not  an  estate  on  condition,  and  therefore  an 
extended  citation  of  authorities  [261]  bearing 
on  dower  in  conditional  estates  is  unneces- 
Bary.  See  Sullivan  v.  Sullivan,  139  la,  679, 
117  N.  W.  1086,  22  L.R.A.(N.S.)    691,  and 


cases  there  cited.  Apparently  also  it  is  pos- 
sible to  have  an  estate  in  fee  simple  subject 
to  an  executory  devise  in  which  the  widow 
would  not  have  dower.  Such  an  estate  would 
be  a  fee  subject  to  an  executory  limitation 
in  case  of  the  birth  or  existence  of  children 
of  the  deviseeffwho,  but  for  sucli  devise  over, 
would  have  inherited  the  parent's  estate.  As 
is  said  in  Jarman  on  Wills,  6th  ed.  (p.  848) 
•  837:  '*But  an  exception  exists  where  the 
prior  estate  is  determined  by  executory  de- 
vise over,  in  case  of  the  birth  or  existence  of 
children  who,  but  for  such  devise  over,  would 
have  inherited  the  parent's  estate:  and  the 
circumstance  of  the  executory  devise  being 
in  favor  of  the  children  themselves  does  not 
alter  the  case,  since  they  would  not,  nor 
ever  could,  take  by  inheritance,  but  by  pur- 
chase." 

This  objection  cannot  be  raised  to  the  estate 
subject  to  the  executory  limitation  in  this 
case,  since  the  children  of  Henry  W.  Cooke, 
issue  of  his  wife  claiming  dower,  have  already 
inherited  the  fee  by  operation  of  Rhode 
Island  statutes,  said  children  having  been 
born  after  the  execution  of  the  will  of  Henry 
W.  Cooke. 

Second.  Is  a  widow  entitled  to  dower  in  an 
estate  devised  to  her  husband  subject  to  a 
power  of  sale  in  trustees?  and  Third:  If 
the  power  of  sale  be  exercised  in  accordance 
with  the  provisions  of  the  will,  is  the  widow 
entitled  to  dower  in  the  proceeds? 

These  two  questions  touching  the  dower  of 
Alice  H.  R.  Cooke  may  well  be  considered  to- 
gether. A  decision  that  she  is  entitled  to 
dc  wer  in  an  estate  subject  to  a  power  of  sale 
is  closely  connected  with  her  right  of  dower 
in  the  proceeds  after  the  sale  is  completed. 
The  general  law  is  to  the  effect  that  if  the 
property  descends  OJ*  is  deeded  or  willed  to 
the  husband  unencumbered,  the  widow  is  not 
affected  so  far  as  her  dower  is  concerned  bv 
subsequent  acts  of  her  husband  concerning 
that  property,  but  it  is  equally  true  that  if 
encumbered  property  descends  or  Is  deeded  or 
willed  [262]  to  the  husband,  the  wife's  dower 
is  not  superior  to  the  liens  or  encumbrances 
created  prior  to  the  husband's  title.  The 
principle  is  well  stated  in  10  Amer.  &  Eng. 
Ency.  of  L.  153.  "The  title  of  the  dowress 
being  a  derivative  of  the  husband  and  attach- 
ing instantly  upon  a  beneficial  seizen  in  him, 
it  follows  that  her  dower  right  is  subject  to 
all  the  infirmities,  servitudes  and  burdens 
incident  to  his  title  before  marriage,  or  which 
were  contemporaneous  with  his  seizin  or  an 
incumbrance  upon  it  at  the  time  of  its  ac- 
quisition after  marriage.  If  there  was  a  lien 
by  contract  or  by  operation  of  law,  as  a  judg- 
ment lien,  already  upon  the  land  at  the  time 
when  her  right  had  its  inception,  her  claim 
would  be  subject  to  such  lien  and  might  be 
altogether  defeated  by  it.    But  if  at  the  time 
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of  marriage,  or  at  the  time  of  the  acquisition 
of  lands  during  coverture,  the  husband's  title 
was  free  of  incumbrances,  the  wife's  claim 
continues,  subject  only  to  be  destroyed  by  a 
conveyance  in  which  she  joined,  or,  in  some 
jurisdictions,  by  a  conveyance  of  the  hus- 
-  band  alone." 

In  Champlin  v.  Champlin,  16  R.  I.  314 
(1888)  16  Atl.  85,  Durfee,  C.J.,  said:  "The 
general  doctrine  is  that  the  dower  right  is 
subject  to  every  lien  or  incumbrance  at  law 
or  in  equity  existing  before  it  attaches/' 
See  also  Hudson  v.  Steere,  9  R.  I.  106 
(1868) ;  Mey  v.  Mey,  Rich.  Eq.  Caa.  (S.  C.) 
378  (1882);  Price  v.  Hobbs,  47  Md.  359 
(1877). 

It  is  apparent,  therefore,  that  the  charges 
placed  upon  income  and  principal  by  the  will 
of  Joseph  J.  Cooke  are  superior  to  any  right 
of  dower  to  which  Alice  H.  R.  Cooke  is  en- 
titled. But  a  situation  has  arisen  whereby 
the  trustees  in  exercising  the  powers  of  the 
trust,  including  the  power  of  sale,  have  ac- 
cumulated a  surplus,  the  income  of  which  is 
more  than  sufficient  to  pay  the  annuities  and 
charges  created  by  the  will,  and  it  is  in  these 
proceeds  and  the  remaining  real  estate  which 
is  subject  to  this  power  of  sale,  but  apparent- 
ly will  not  be  needed  for  charges,  that  Alice 
H.  R.  Cooke  claims  dower. 

[263]  It  is  to  be  noted  at  the  outset  that 
the  testator,  Joseph  J.  Cooke,  did  not  work 
a  conversion  pf  his  real  estate  by  his  will. 
The  power  of  sale  given  to  the  trustees  reads 
aa  follows:  "All  the  rest  and  residue  of  my 
estate  and  property"  .  .  .  "to  my  son, 
Henry  Williams  Cooke,"  .  .  .  '*al8o  suh- 
jecij  if  necessary,  to  the  sale  by  my  executors 
and  their  successors,  from  time  to  time,  of 
portions  thereof  for  the  payment  of  taxes, 
assessments,  and  expenses  on  the  same;  alao 
subyect  to  his  proper  support  and  education 
during  his  minority;  and  also  subject  to  the 
power  and  discretion  hereinafter  given  to  my 
executors  and  their  successors  in  the  man- 
agement and  control  of  the  same.  The  devise 
and  bequest,  in  this  clause  of  my  will,  of  the 
rest  and  residue  of  my  estate  and  property 
to  my  said  sod  and  his  heirs  is,  however, 
qualified  by  the  Fifteenth  clause  of  this  my 
will. 

"Fourteenth.  And  as  to  the  estate  and 
property  in  the  Thirteenth  clause  of  this  my 
will  mentioned,  being  therein  designated  as 
the  rest  and  residuis  of  my  estate  and  prop* 
erty,  I  give  and  grant  to  my  executors,  and 
to  their  successors,  so  long  as  any  of  the 
charges  upon  said  estate  and  property  as 
specified  in  said  Thirteenth  clause  shall  re- 
main in  force  and  effect,  full  power  and  au- 
thority to  manage  said  estate  and  property 
in  their  obsolute  discretion;  to  invest  and 
change  investments  of,  to  mortgage  or  other- 
wise pledge,  and  to  sell  and  convey,  tlie  same, 
or  any  part  thereof;  to  lease  any  of  the  real 
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estate  thereof  for  a  term  not  exceeding  twenty 
years,  and  to  renew  such  lease  to  the  same, 
or  other  lessees,  for  another  term  not  exceed- 
ing twenty  years,  and  to  repeat  such  renew- 
als at  the  pleasure  of  them,  the  said  executors 
and  their  successors;  and  to  have  the  same 
power  and  authority  over  the  proceeds  of  such 
investment,  Tease,  mortgage,  pledge,  sale,  or 
conveyance,  and  over  any  property  obtained, 
directly  or  indirectly,  with  such  proceeds. 
Whatever  part  of  sudi  estate  and  property 
shall  be  mortgaged,  pledged,  or  sold  as  afore- 
said, the  same  shall  be  taken  and  received 
by  the  mortgagee,  pledgee,  or  purchaser  there- 
of wholly  free  and  divested  of  any  and  all 
liability  or  lien  for  [264]  or  as  to  the  charges 
thereon,  specified  in  said  Thirteenth  clause 
of  this  my  will;  and  no  purchaser  of  any 
real  estate,  sold  as  aforesaid,  shall  be  held 
responsible  for  the  appropriation  of  the  pur- 
chase money  after  the  same  shall  have  been 
paid  to  said  executors,  or  their  successors." 

The  powers  given  to  the  trustees  as  above 
are  simply  for  the  furtherance  of  stipulated 
trusts.  There  is  no  command  that  all  the 
real  estate  be  sold  and  the  personalty  in- 
vested. If  such  had  been  the  case,  the  real 
estate  of  Joseph  J.  Cooke  would  in  a  court 
of  equity  after  his  decease  have  been  con- 
sidered as  personalty.  As  is  said  in  9  Cyc. 
830:  "It  is  a  well  settled  rule  in  chancery, 
in  the  construction  of  wills  as  well  as  of  other 
instruments,  that  when  land  is  directed  to 
be  sold  and  turned  into  money,  courts  of 
eq\iity  in  dealing  with  the  subject  will  con- 
sider it  as  personalty." 

To  effect  this  conversion,  however,  it  is 
necessary  that  the  direction  to  sell  the  prop- 
erty should  be  mandatory  and  not  discretion- 
ary. Ijf  the  testator  simply  gives  the  trustees 
authority  to  sell  without  commanding  or  di- 
recting them  to  do  so,  there  is  no  conversion 
and  a  subsequent  sale  in  the  exercise  of  the 
power  will  not  work  a  conversion  so  far  as 
interests  in  the  proceeds  are  concerned.  The 
doctrine,  as  stated  in  9  Cyc.  831,  and  the 
cases  there  cited,  is  as  follows:  "As  in  the 
construction  of  wills  the  intention  of  the  tes- 
tator is  the  main  guide.  In  order  to  work 
a  conversion  while  the  property  remains  un- 
changed in  form,  there  must  be  a  clear  and 
imperative  direction  to  convert  it.  There 
must  be  an  expression  in  some  form  of  an 
absolute  intention  that  the  land  shall  be  sold 
and  turned  into  money." 

In  Anewalt's  Appeal,  42  Pa.  St.  414,  416 
(1662),  the  court  lays  down  the  rule  as  fol- 
lows: "To  establish  a  conversion,  the  will 
must  direct  it  absolutely  or  out  and  out,  irre- 
spective of  all  contingencies.  The  direction  to 
convert  must  be  positive  and  explicit,  and 
the  will,  if  it  be  by  will,  or  the  deed,  if  it  be 
by  contract,  must  decisively  fix  upon  the  land 
the  quality  of  money.  It  must  be  an  im- 
perative direction  to  sell. 
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[265]  The  power  of  sale  granted  to  the 
trustees  by  the  will  of  Joseph  J.  Cooke  was 
not  mandatory,  but  was  given  them  simply 
for  the  purpose  of  enabling  them  to  pay  the 
annuities  and  charges  placed  upon  the  estate 
by  the  will  and  for  the  purpose  of  changing 
the  form  of  investment.  If  the  income  had 
been  sufficient  to  take  care  of  the  charges,  no 
sale  would  have  been  necessary,  which  shows 
that  the  testator  gave  the  trustees  a  power 
of  sale  only  for  certain  purposes,  and  that 
any  conversion  if  there  be  any,  would  be  lim- 
ited to  tlie  amount  necessary  for  those  pur- 
poses. Moreover,  it  is  not  necessary  to  deter- 
mine whether  the  will  works  a  conversion  to 
that  extent,  because  these  charges  were  placed 
on  the  estate  by  the  predecessor  in  title  of 
Henry  W.  Cooke.  Since  Henry  W.  Cooke  re- 
ceived the  estate  subject  to  these  charges, 
there  can  be  no  question  but  that  his  widow's 
dc'wer  is  inferior  to  them. 

The  question  submitted  by  the  trustees 
deals  simply  with  her  right  of  dower  to  the 
proceeds  of  the  sales  after  the  incumbrances 
are  paid.  In  Rhode  Island  Hospital  Trust 
Co.  V.  Harris,  20  R.  I.  160  (1897)  37  Atl. 
701,  certain  residuary  estate  was  devised  to 
a  trustee  with  directions  to  pay  therefrom 
to  the  testator's  wife  an  annuity  of  $2,000  in 
semi-annual  instalments,  and  immediately 
upon  her  remarriage  or  decease,  to  pay  over, 
transfer,  and  convey  nine-tenths  of  said  es- 
tate to  the  persons  and  in  the  proportions 
specified  in  the  will.  The  trustee  was  fur- 
ther directed  to  hold  in  trust  the  remaining 
tenth  and  to  pay  the  income  thereof  to  W, 
H.  during  his  life,  and  the  principal  thereof 
to  the  latter's  children,  or  their  descendants, 
immediately  upon  his  decease.  General  power 
was  given  to  the  trustee  to  sell  this  trust 
estate  at  public  or  private  sale,  and  to  convey 
the  same  to  the  purchaser.  The  widow  of 
the  testator  died  August  10th  without  having 
remarried,  and  on  the  8th  of  the  following 
October,  the  trustee  sold  and  conveyed  the 
property,  receiving  and  holding  the  purchase 
money  as  part  of  said  residuary  estate.  The 
court  gave  certain  directions  in  regard  to 
said  trust  in  this  case,  and  in  20  R.  I.  408 
(1898),  39  Atl.  750,  the  court  again  consid- 
ered [266]  the  same  will,  arid  the  court  said: 
"We  are  of  opinion  that  as  the  real  estate 
was  sold  by  the  trustees  subsequently  to  the 
death  of  the  widow,  not  in  pursuance  of  any 
direction  by  the  testator,  but  merely  for  the 
purposes  of  the  trust,  its  proceeds  are  to  be 
treated  as  real  estate  and  are  to  be  distrib- 
uted among  the  persons  who  would  have  been 
interested  in  the  real  estate  had  it  not  been 
sold." 

In  King  v.  King,  13  R.  I.  501  (1882), 
there  was  a  bill  in  equity  for  the  construc- 
tion of  a  will,  and  the  question  arose  as  to 
the  testator's  intention  with  reference  to  a 


possible  conversion  of  realty  into  personalty* 
The  trustees  were  given  a  power  of  sale  for 
the  better  investment  of  ^e  trust  if  they 
should  deem  it  necessary  to  exewise  the 
power.  The  court  held  that  there  had  been 
no  conversion,  saying  at  p.  507 :  "Or,  again, 
on  the  other  hand,  did  he  intend  simply  to 
give  the  executor  or  trustees  under  his  will 
a  power  to  convert,  leaving  it  discretionary 
with  them  to  convert  or  not  ?  If  so,  the  con- 
version will  depend  upon  the  will  or  discre- 
tion of  the  executor  or  trustees,  and  will  not 
bo  regarded  as  consummated  in  law  until  it 
is  consummated  in  fact."  .  .  .  "Of  course 
the  intention  of  the  testator  is  to  be  ascer- 
tained by  examining  the  will,  and  giving  it, 
under  the  guidance  of  established  rules  and 
authoritative  precedents,  a  judicial  construc- 
tion. The  precise  question  under  the  will 
here  is :  Did  the  testator  intend  to  direct  an 
absolute  out  and  out  conversion,  or  only  to 
give  the  trustees  a  power  to  convert,  to  be 
used  or  not  according  to  their  discretion? 
The  rule  for  the  decision  of  such  a  question 
a^  stated,  and  in  our  opinion  correctly  stated, 
by  Judge  Story  is,  that  'in  general  courts  of 
equity  do  not  incline  to  interfere  to  change 
the  quality  of  the  property,  as  the  testator 
or  intestate  has  left  it,  unless  there  is  some 
clear  act  or  intention,  by  which  he  has  un*^ 
equivocally  fixed  upon  it  throughout  a  defi- 
nite character,  either  as  money  or  as  land.' 
2  Story,  Eq.  Juris.  §  214." 

There  are  several  cases  in  Rhode  Island 
bearing  on  the  question  ol  the  widow's  dower 
in  a  surplus.  In  Mowry  v.  [267]  Bradley, 
11  R.  I.  370  (1876),  realty  was  held  by  W. 
in  trust  for  W.,  S.  and  N.,  copartners,  being 
needed  to  pay  partnership  debts  on  the  death 
of  X.  Held,  that  the  widow  of  N.  could  have 
dower  only  in  the  surplus  remaining  after 
the  realty  had  been  sold,  and  the  proceeds,-  so 
far  as  needed,  had  been  applied  to  the  firm 
debts.  See  also  t>eWolf  v.  Murphy,  11  R.  I. 
630   (1877). 

Since  the  will  did  not  work  a  conversion, 
the  widow  is  entitled  to  dower  in  the  proceeds 
not  necessary  to  pay  the  enumerated  charges. 

We  are  of  the  opinion  and  so  decide  in  an- 
swering the  Sixth  request  for  instructions, 
that  Alice  H.  R.  Cooke  is  entitled  to  dower 
in  the  real  estate  now  held  under  the  Thir- 
teenth clause  of  the  will  and  also  in  all  the 
personal  property  now  held  by  the  trustees 
and  derived  from  the  sale'  of  real  estate. 

Alice  H.  R.  Cooke's  prayer  for  dower  is  as 
follows:  "Said  complainant,  Alice  H.  R. 
Cooke,  individually^,  respectfully  prays  that 
this  Honorable  Court  may  decree  that  she  is 
entitled  to  a  right  of  dower  in  all  real  estate 
now  held  by  said  trustees  and  in  all  the  per- 
sonal property  now  held  by  said  trustees 
which  was  derived  from  the  proceeds  of  the 
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sale    of   any   real   estate   belonging   to   said 
estate." 

The  claim  of  Alice  H.  R.  Cooke  is  identical 
with  that  which  the  trustees  have  stated  to 
be  'their  view  of  her  right  of  dower  in  the 
property  devised  to  Henry  W.  Cooke  by 
Joeeph  J.  Cooke. 

It  now  becomes  necessary  to  discuss  the 
question  of  the  mode  of  assigning  dower  to 
Alice  H.  R.  Cooke  as  involved  in  the  Trus- 
tee's sixth  request  for  instructions,  Alice  H. 
R.  Cooke's  prayer  and  the  complainant's  final 
prayer. 

Complainants'  final  prayer  reads:  'If  this 
Honorable  Court  determines  that  said  Alice 
H.  R.  Cooke  was  and  is  so  entitled  to  dower, 
said  complainants  request  that  said  dower 
be  assigned  to  said  Alice  H.  R.  Cooke  in 
gross,  or  by  the  determination  of  a  fixed 
charge  upon  the  income  of  said  estate  and 
request  that  this  court  appoint  a  Master  to 
[2C8]  determine  the  amount  of  said  gross 
sum  or  of  said  sum  to  be  charged  upon  the 
income  of  said  trust  estate,  and  to  grant 
unto  your  complainants  such  other  or  further 
relief  as  the  nature  of  the  case  may  require 
and  to  Your  Honors  shall  seem  meet." 

The  complainant,  Alice  H.  R.  Cooke,  in 
her  brief  requests  the  court  to  decree  that 
she  is  entitled  to  the  award  of  a  gross  sum 
as  dower  in  the  proceeds  of  the  sales  of  real 
estate  and  suggests  th«t  the  absence  of  ex- 
piess  statutory  authority  is  immaterial.  The 
court  has  decided  in  Sprague  v.  Stevens,  32 
R.  I.  361  (1911)  79  Atl.  972,  that  there  is 
jurisdiction  of  suits  for  dower  under  general 
equity  powers.  Among  the  questions  certified 
to  the  court  in  that  case  was  the  following: 
**1.  Whether  the  Superior  Court  of  this  State 
has  jurisdiction  of  suits  for  dower  under  its 
general  equity  powers."  Dubois,  C.J.,  in  an- 
swering this  question,  said,  p.  369:  "The 
first  question  must  be  answered  in  the  af-. 
firmative.  .  .  .  It  is  not  contended  that 
courts  of  equity  are  without  jurisdiction  in 
cases  of  dower,  and  the  matter  is  too  well 
settled  at  the  present  time  to  admit  of  argu- 
ment." 

Altliough  there  is  an  absence  of  specific 
statutory  authority  for  the  proposition  that 
the  widow  may  be  awarded  a  gross  sum  as 
dower  in  the  proceeds  of  sales  of  land,  the 
cases  and  authorities  submitted  we  think 
show  that  such  an  award  may  be  niade  when 
the  circumstances  justify  it.  We  are  not, 
however,  convinced  that  the  award  of  a  gross 
sum  is  advisable  in  the  circumstances  of  this 
case. 

The  complainant,  Alice  H.  R.  Cooke,  asks 
that  **If  the  court  therefore  decides  that 
Alice  H,  R.  Cooke  is  not  entitled  to  have  her 
dower  assigned  by  the  award  of  a  gross  sum, 
she  respectfully  requests  this  court  to  decree 
that  her  dower  be  assigned  to  her  by  payments 
jU  least  annually  of  the  legal  interest  on  one- 


third  of  the  proceeds  of  the  sale  each  year  of 
real  estate  remaining  after  all  charges  have 
been  paid." 

Section  2  of  Chapter   329  of  the  General 
Laws  of  1909  provides:      "Section  2.  Of  in- 
heritances that  are  entire,  where  no  division 
can  be  made  by  metes  and  bounds,  so  that  a 
woman   [269]*  can  be  endowed  of  the  thing 
itself,  and  of  woodlands,  she  shall  be  endowed 
in  a  special  and  certain  manner,  as  of  a  third 
part  of  the  rents,  issues,  growth  or  profits 
thereof  to  be  computed  and  ascertained  in  the 
manner  by  this  chapter  directed.-'*    Section  17 
of  the  same  chapter  provides  for  the  same 
mode  of  assignment  in  suits  in  equity.    There 
i3  no  express  provision  in  these  statutes  pro- 
viding for  the  assignment  of  dower  by  the 
awarding  of  a  certain  share  of  the  rents  and 
profits  or  the  payment  of  the  annual  interest 
where  the  property  in  which  the  assignment 
is  made  is  personalty  derived  from  the  sale 
of  real  estate.    In  Scribner  on  Dower,  Vol.  2, 
at  p.  647,  it  is  said:     "Where  there  has  been 
a  foreclosure  and  sale  under  a  mortgage  in 
which  the  widow  has  joined;   or  where  the 
sale  has  been  made  in  satisfaction  of  a  ven- 
dor's lien  or  of  judgments  recovered  prior  to 
the  attachment  of  dower;  in  all  these  cases, 
the  widow  is  dowable  of  the  surplus  only  re- 
maining  after   satisfying   the    claim    of   the 
creditor;  and  the  established  practice,  where 
a  gross  sum  is  not  paid  to  the  widow  in  ex- 
tinguishment of  her  claim,  is  to  order  one- 
third  of  the  surplus  to  be  invested,  and  the 
annual  interest  accruing  thereon  to  be  paid 
to  her  during  her  life." 

The  diflSculty  in  assigning  dower  in  gross, 
which  exists  because  of  the  annuity  being  a 
superior  charge  to  the  complainant's  right 
of  dower,  may  be  remedied  by  allowing  the 
widow  annually  the  legal  interest  on  one- 
third  of  the  total  proceeds  which  have  been 
derived  from  the  sale  of  real  estate  less  the 
payment  of  the  necessary  charges  and  ex- 
penses for  that  year. 

There  is  no  authority  in  this  State  against 
such  a  mode  of  assignment.  Since  it  is  per- 
mitted by  Section  2  of  Chapter  329  in  case 
dower  is  being  assigned  in  the  real  estate 
itself,  no  objection  could  be  urged  to  this 
method  when  employed  in  the  assignment  of 
dower  out  of  the  proceeds  of  real  estate. 
•  The  only  question  in  this  mode  of  assign- 
ment is  whether  the  widow  takes  one- third  of 
the  actual  rents  and  profits  which  have  been 
received  from  the  property  in  which  the  as- 
signment is  made,  or  whether  the  annual  in- 
terest, irrespective  [270]  of  the  actual  earn- 
ing capacity,  is  taken  as  the  criterion. 

In  Scribner  on  Dower,  Vol.  2,  p.  648,  after 
the  enumeration  of  sales  made  because  of 
liens  or  incumbrances  superior  to  the  widow's 
right  of  dower,  it  is  said:  "In  cases  of  the 
character  above  enumerated,  the  right  to  be 
endowed  of  the  lands  themselves,  or  of  the 
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profits  issuing  therefrom,  is  subordinate  to 
the  lien  or  claim  under  which  the  sale  is 
made,  and  must  yield  to  its  assertion.  As 
the  widow,  after  the  sale,  is  entitled  to  no 
part  of  the  actual  profits,  it  is  immaterial  to 
her  what  their  actual  value  may  be.  Her 
claim  to  endowment  is  transferred  entirely 
to  the  surplus,  moneys  which  remain,  and  the 
measure  of  profit  to  be  derived  from  these 
is  the  legal  rate  of  interest  prescribed  by 
law." 

In  Houghton  v.  Hapgood,  13  Pick.  (Mass.) 
154  (1832),  ^hich  was  a  case  in  which  cur- 
tesy was  involved  and  where  there  had  been 
a  sale  of  the  real  estate,  the  court  held  at  p. 
158  that  "The  husband^  during  the  life  of  his 
wife  was  entitled  to  the  profits  and  income 
of  her  real  estate;  and  he  continues  entitled 
to  receive  the  same  as  tenant  by  the  curtesy. 
The  interest  of  the  money  for  which  the  land 
sold,  consequently,  belongs  to  him,  he  relin- 
quishing his  claim  to  the  land.  We  are  aware 
that  this  may.  probably  exceed  the  profits  or 
income  of  the  estates  sold,  and  so  probably 
the  amount  of  sales  exceeds  the  present  value 
of  the  estates  sold.  But  to  these  advantages, 
if  any  there  be,  the  parties  are  respectively 
entitled."  See  also  Jennison  v.  Hapgood,  14 
Pick.  (Mass.)  345  (1833),  and  cases  cited  in 
Scribner  on  Dower,  Vol.  2,  p.  648. 

We  are  of  the  opinion  and  so  decide  that 
dower  be  assigned  to  Alice  H.  R.  Cooke  by 
payments  annually  of  the  legal  interest  on 
one-third  of  the  total  proceeds  which  have 
been  derived  from  the  sale  of  real  estate  less 
the  payment  of  necessary  charges  and  ex- 
penses. 

In  so  far  as  she  claims  dower  in  the  real  es- 
tate remaining  unsold,  the  court  is  unable  at 
the  present  time  to  do  more  than  decree  that 
she  is  entitled  to  such  dower.  There  was  no 
evidence  introduced  of  the  value  of  the  re- 
spective lots  [271]  remaining  unsold,  and  as 
dower  is  set  off  with  regard  both  to  quan- 
tity and  value,  the  court  would  be  imable  to 
make  any  assignment.  We  therefore  decide 
that  she  is  entitled  to  dower  in  the  remaining 
real  estate  unsold;  and  that  she  will  be  en- 
titled to  dower  in  the  proceeds  of  all  sales 
that  may  be  made  of  said  real  estate  in  the 
same  manner  as  in  the  proceeds  of  past  sales. 

The  questions  submitted  by  the  trustees  are 
answered  as  follows: 

1.  The  cost  of  making  permanent  improve- 
ments to  said  Adelaide  Grove,  including 
curbing  and  sewer  assessments  and  grading, 
should  be  charged  to  the  principal  of  the 
estate  of  Joseph  J.  Cooke. 

2.  The  compensation  of  said  trustees  for 
services  rendered  in  making  permanent  im- 
provements should  be  charged  to  the  prin- 
cipal of  said  estsie. 

3.  The  compensation  of  said  trustees  for 
services  in  oonvertiiig  the  real  estate  of  said 


estate  into  personalty  should  be  charged  to 
the  principal  of  said  estate. 

4.  The  taxes  assessed  against  the  improduc- 
tive  part  of  said  estate  should  be  charged  to 
the  principal  of  said  estate. 

5.  The  annuity  payable  to  said  Alice  Eliza- 
beth Cooke  under  the  Thirteenth  clause  of 
said  will  should  be  charged  to  the  principal 
of  said  estate. 

6.  Alice  H.  R.  Cooke  was  vested  with  a 
right  of  dower  upon  the  death  of  Henry  W. 
Cooke  in  1904,  and  is  entitled  to  dower  in 
the  proceeds  of  sales  of  real  estate  made  by 
the  trustees  under  the  provisions  contained 
in  the  will  of  Joseph  J.  Cooke,  subject  to  the 
charges  and  expenses  incurred  by  the  trus- 
tees in  the  execution  of  said  powers;  and 
also  in  the  real  estate  remaining  unsold. 
Dower  should  be  assigned  to  Alice  H.  R. 
Cooke  by  payments  annually  of  the  legal  in- 
terest on  one-third  of  the  total  proceeds  which 
have  been  derived  from  the  sale  of  real  estate 
less  necessary  charges  and  expenses.  She  will 
also  be  entitled  to  dower  in  the  proceeds  of 
such  future  sales  of  real  estate  in  the  same 
manner  as  in  the  proceeds  of  past  sales. 

[272]  A  decree  in  accordance  herewith  may 
be  presented  for  approval  and  the  cause  wUl 
be  remanded  to  the  Superior  Court  for  the 
entry  of  such  decree  when  approved. 

MOTE. 

The  reported  case  holds  that  where  a  mu- 
nicipality assesses  real  estate  held  in  trust 
for  street  improvements  the  trustees  holding 
such  real  estate,  which  is  unproductive,  may 
sell  a  part  thereof  and  apply  the  proceeds  to 
the  payment  of  the  assessment.  For  a  com- 
prehensive discussion  of  the  question  whether 
the  taxes  and  other  carrying  charges  on  real 
estate  held  in  trust  are  payable  out  of  the 
income  or  out  of  the  principal  see  the  note  to 
Spencer  v.  Spencer,  reported  ante,  this  vol- 
ume, at  page  943. 
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TrumtM  and  Trmsiees  —  Admlaistratftom 
*  Settlas  Apart  Separate  Fvnds. 

Where  testator,  after  making  various  be- 
quests, devised  and  bequeathed  atl  the  residut 
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of  his  propert7  ^  trustees,  to  hold  in  trust 
for  payment  of  specified  annuities,  and  for 
the  payment  of  the  income,  as  nearly  as  the 
trustee's  could  conveniently  reckon  it,  of 
$800,000,  not  exceeding  $40,000  per  year,  to 
the  World's  Peace  Foundation,  the  trustees 
should  not  set  apart  any  of  the  trust  prop- 
erty as  a  separate  fund  for  the  benefit  of  the 
World  Peace  Foundation;  other  parts  of  the 
will  stating  that  the  specific  annuities  should 
first  be  paid,  and  the  provisions  as  to  pay- 
ment to  the  foundation  indicating  that  no 
separate  funds  should  be  created  for  its 
benefit. 
Gift  of  InoQBie  «-  Oonstmotlon  as  to 

Amoiint. 

The  payment  to  the  World  Peace  Founda- 
tion should  be  that  proportionate  part  of  the 
total  net  income  of  the  fund  which  $800,000 
bears  to  the  entire  principalj  but  not  exceed- 
ing $40,000  annually. 

Orou  or  Net  laoome. 

A  gift  of  income  ordinarily  means  the  net 
and  not  the  gross  income. 

Wl^at  Constitiitea  Income  —  Proceeds 
of  Sale  of  Land* 

Where  testator,  after  making  specific  be- 
quests, devised  the  rest  of  his  property  in 
trust,  and  after  bequeathing  various  annuities 
provided  for  payment  of  interest  on  a  large 
sum  to  a  charity,  but  made  sueh  payments 
subject  to  the  annuities  previously  given,  the 
proceeds  of  the  sale  of  vacant  real  estate 
should  be  treated  as  principal,  rather  than  as 
income;  this  being  particularly  true,  as  the 
income  met  all  of  the  requirements  of  the 
annuities  and  was  sufficient  to  make  up  the 
maximum  annual  payment  given  the  charity. 

Trusts  and  Trustees  —  Carrsring  Ex- 
penses *  Payment  from  Principal  or 
Income* 

Under  Rev.  Laws,  c.  150,  §  15,  declaring 
that  money  paid  with  the  approval  of  the 
judge  of  probate  to  a  surety  on  an  official 
bond  given  the  court  may  be  allowed  as  a 
charge  against  the  estate,  the  payments  of 
premiums  on  the  bonds  of  testamentary  trus- 
tees should  be  made  out  of  income,  and  not 
out  of  the  principal. 

[See  note  at  end  of  this  case.] 
Taxation  ~  Inheritance  Tan  —  Exemp- 
tion —  Charity. 

The  World  Peace  Foundation,  intended  to 
promote  international  peace,  is  a  charity, 
and  inheritance  taxes  will  not  be  assessed  on 
a  devise  or  bequest  to  it. 

Trusts  and  Trustees  ~  Taxes  ~  Pay- 
nient  from  Principal  or  Income. 

Where  investments  of  trust  funds  are  sub- 
ject to  annual  taxes,  these  should  be  paid  as 
part  of  the  expenses  of  the  trust,  and  are  to 
be  deducted  before  the  net  income  can  be  as- 
certained. 

[See  note  at  end  of  this  case.] 

Same. 

Where  there  was  no  sequestration  of  any 
part  of  a  joint  trust  fund,  and  it  was  all  held 
as  a  unit,  though  a  part  of  the  income  was 
bequeathed  as  a  Giutrity,  and  other  jHNrtions 


to  various  annuitants,  inheritance  taxes  as- 
sessed against  such  annuities  must,  in  view 
of  St.  1912,  c.  678,  §  1,  as  amended  by  St. 
1913,  c.  498,  declaring  that  all  taxes  under 
the  act  shall  be  paid  out  of  and  be  chargeable 
to  capital,  instead  of  net  income,  unless  pro- 
vided in  a  will  or  other  instrument  creating 
the  grant,  be  paid  out  of  the  capital  fund. 
[See  note  at  end  of  this  case.] 

Same. 

Taxes  assessed  against  annuities,  other 
than  inheritance  taxes,  should  be  paid  out  of 
the  annuities  themselves. 

[See  note  at  end  of  this  case.] 

Same. 

Where  testator,  who  devised  and  be- 
queathed the  bulk  of  his  property  to  trus- 
tees, directing  them  to  pay  stated  portions  of 
income  to  various  beneficiaries,  and  then  a 
larger  portion  to  a  charity,  declared  that  the 
gifts  and  annuities  to  individuals  should  first 
be  paid  before  there  should  be  any  payment 
to  the  charity,  such  declaration  does  not  show 
that  the  annuities  are  in  all  cases  to  be  paid 
free  of  taxes;  so  taxes  assessed  against  them 
should  be  paid  out  of  the  annuities. 

[See  note  at  end  of  this  case.] 

Execntors  and  Administrators  *  Set- 
tlement of  Aoconnt  «-  Persons  En- 
titled to  Object. 

Where  tfie  accounts  of  executors,  who  paid 
certain  taxes,  were  duly  settled,  testamen- 
tary trustee?,  who  simply  received  the  residue 
of  the  estate,  have  no  right  to  request  in- 
structions on  the  propriety  of  such  payments. 

Trusts  and  Tmstees  «-  A(l.ministration 
—  Seyeral  Tnmtm  —  Holding  Fund 
Together. 

Where  a  testator  devises  and  bequeaths 
the  rest  and  residue  of  his  property  in  trust, 
directing  the  trustees  to  pay  various  annui- 
ties to  members  of  his  family,  and  then  pay 
the  income  on  a  large  portion  of  his  estat<^ 
to  a  charity,  but  directs  that  the  specific  an- 
nuities shall  first  be  paid,  the  entire  property 
should  be  held  in  one  trust  fund,  liable  first 
for  the  satisfaction  of  the  annuities. 

Setting  Aside  Separate  Fnnds. 

Where  a  testator,  who  owned  a  large  in- 
terest in  a  publishing  partnership,  directs 
that  on  certain  contingencies  a  number  of 
shares,  the  interest  of  the  partners  being,  for 
purposes  of  bookkeeping,  divided  into  shares, 
shall  be  delivered  to  his  two  sons,  the  trus- 
tees, who  are  authorized  to  continue  the  in- 
vestments in  the  partnership,  are  not  bound 
to  set  aside  from  the  general  trust  fund  tlie 
amount  of  the  shares  to  which  the  sons  may 
become  entitled. 

Sanne. 

W'here  testator's  sons  have  not  become  en- 
titled to  payments  of  income  under  a  par- 
ticular clause  of  his  will,  and  such  payments 
depend  on  a  contingency,  the  trustees  will 
not,  there  being  no  present  obligation  on  their 
part  to  set  aside  any  of  the  income  for  this 
purpose,  be  required  to  do  so,  for  they  have 
a  broad  discretion^  with  which  the  court  will 
not  interfere. 
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Seqnest  of  Inoome  ^  Making  Up  De- 
floienoy. 

Where  testator  bequeaths  the  income  of 
•certain  portion  of  his  property  in  trust  to  a 
charity,  and  placed  a  limitation  thereon,  a 
deficiency  in  income  of  one  year  cannot  be 
made  up  out  of  the  excess  of  another. 

Time  of  Payment  —  Fnnds  Available. 

Where  testator,  who  has  devised  and  be- 
queathed the  bulk  of  his  property  in  trust, 
^fter  providing  for  various  annuities  and  an 
anniial  payment  to  a  charity,  directs  that 
when,  after  the  payment  of  such  gifts  and 
legacies,  a  reserve  of  sufficient  fimds  shall 
become  available  for  distribution,  certain 
bequests  shall  be  paid,  one  of  them  being 
to  an  individual-,  such  bequests  should  not 
~be  withheld,  where  the  trust  fund  has 
reached  such  a  sum  that  it  is  amply  sufficient 
*to  satisfy  all  prior  charges,  and  a  portion  of 
which  consists  of  real  estate,  which  would 
doubtless  be  sold  within  a  reasonable  time 
and  added  to  the  productive  property;  it 
"being  apparent  that  testator  did  not  intend 
-such  bequests  to  be  permanently  delayed. 

Wills  —  Interest  on  Lesaoy  ^  Front 
Wbat  Date. 

Interest  is  payable  on  pecuniary  legacies 
from  the  time  when,  by  the  terms  of  the  will 
or  by  rules  of  law,  they  become  due  and  ought 
to  be  paid. 

[See  6  Ann.  Cas.  525;  Ann.  Gas.  1912B 
244.] 

Rate  of  Interest. 

After  the  happening  of  a  contingency  on 
"which  a  legacy  was  payable,  such  legacy,  un- 
der St.  1915,  c.  151,  §  2,  bears  interest  at 
the  rate  of  4  per  cent,  unless  the  court  rules 
■otherwise. 

Trusts  and  Trustees  —  Time  for  Pay- 
ment of  Income  —  Discretion  of  Tms- 
tees. 

Where  testator  devises  property  in  trust,  di- 
recting his  trustees  to  make  payments  of  the 
income,  the  trustees,  though  much  must  be  left 
to  their  discretion,  should  not  make  partial 
•distribution  of  the  final  residue  of  the  estate 
until  accumulations  of  income  will  leave  a  fair 
margin  of  safety  to  protect  the  beneficiaries. 

Power  to  Invest  Tmst  Fnnds. 

Testamentary  trustees,  who  are  required  to 
manage  the  estate  and  make  payments  of  in- 
•come  to  various  beneficiaries,  are  by  impli- 
cation given  power  to  invest  and  keep  safely 
and  productively  invested  the  trust  funds,  for 
the  testator  must  have  known  that  his  in- 
vestments could  not  always  continue  the 
same. 

Case  reserved  from  Supreme  Judicial  Court, 
Middlesex  county. 

Petition  for  construction  of  will  of  Edwin 
<Qinn,  deceased.  Lewis  Parkhurst  et  al.,  as 
testamentary  trustees,  petitioners,  and  M. 
Francesca  Grebe  Ginn  et  al.,  respondents. 
Case  reserved.  The  facts  are  stated  in  the 
opinion.    Executobs  instbucted. 


John  Ahhott  for  petitioners.  • 

Arthwr  L^rd  for  respondents  M.  F.  G.  Ginn 
et  al. 

Russell,  Pugh  d  Kneeland  for  respcmdents 
trustees  of  Tufts  College. 

Ropes,  Gray,  Boyden  d  Perkins  and  (7.  J2. 
Olapp  for  respondent  Charlesbank  Homes. 

A.  Z>.  Hill  and  Robert  Romans  for  World 
Peace  Foundation. 

T,  W,  Proctor,  guardian  ad  litem,  pro  se. 

Dunbar,  Nutter  d  McClewnen  for  respond- 
ents Ingleside  Home  et  al. 

George  C,  CoU  for  Maurice  E.  Ginn. 

H,  8.  Riley  for  respondent  Riley. 

R,  B,  Coolidge  for  respondent  We8tbro<^ 
Seminary. 

[164]  RuGO,  C.  J. — This  is  a  petition  by  the 
trustees  under  the  will  of  Edwin  Ginn  tor 
instructions  as  to  certain  of  their  duties  in 
the  execution  of  their  trust.  The  estate  in 
their  hands  is  something  in  excess  of  $2,000,- 
000.  Edwin  Ginn  died  on  January  21,  1914. 
He  was  the  founder  and  senior  member  of 
the  firm  of  Ginn  and  Company,  publishers  of 
educational  and  other  books,  and  most  of  his 
estate  was  invested  in  that  firm.  The 
scheme  of  his  will,  shortly  stated,  is  this: 
Legacies  of  different  sums,  aggregating  about 
[165]  $200,000,  are  given  by  the  first  fourteen 
articles,  all  of  which  have  been  paid  in  full 
by  the  executors.  By  article  sixteen  a  power 
of  sale  is  conferred  upon  the  executors  and  the 
trustees,  and  by  article  seventeen  the  exec- 
utors are  appointed.  This  petition  does  not 
relate  directly  to  any  of  these  articles.  The 
trust  is  created  by  article  fifteen,  which  con- 
tains fifteen  clauses.  Bv  the  first  seven 
clauses  annuities  are  given  to  various  persons, 
principally  to  members  of  the  testator's  fam- 
ily, amounting  at  present  to  $47,400,  and 
having  a  maximum  possibility  of  $51,000. 
Chief  among  these  is  an  annuity  of  $25,000 
to  his  widow  for  life.  By  clause  eight  provi- 
sion is  made  in  considerable  detail  for  the 
transfer  under  certain  conditions  to  each  of 
the  testator's  two  sons  of  one  thousand  shares 
in  the  firm  of  Ginn  and  Company  and  for 
the  sale  by  the  trustees  to  each  of  these  sons 
of  a  further  number  of  shares,  so  that  each 
may  have  an  ownership  equal  to  one  twelfth 
of  the  entire  capital  of  that  ptiblishing  house. 
By  clause  nine  provision  is  made  for  the  re- 
tention of  the  Ginn  homestead  in  Winchester 
as  a  part  of  the  trust  so  long  as  occupied 
hj  his  children  or  grandchildren,  a  life  estate 
having  been  created  in  it  for  the  benefit  of 
his  widow  by  another  article.  By  clause  ten 
direction  is  given  to  the  trustees  respecting 
the  carrying  as  a  part  of  the  body  of  the  trust 
of  certain  shares  in  Ginn  and  Company,  pur- 
suant to  powers,  rights  and  options  in  its 
partnership  articles.  By  clause  eleven  provi- 
sion is  made  for  the  World  Peace  Foundatioa. 
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By  clause  twelve  the  continued  investment  of 
the  present  proportional  part  of  the  trust 
fund  in  Ginn  and  Company  is  expressly  de- 
clared to  be  safe  and  proper.  By  clause  thir- 
teen, as  modified  by  the  codicil,  pecuniary 
legacies  amounting  immediately  to  $35,000 
and  having  a  possible  maximum  aggregate 
of  $50,000,  are  given  out  of  the  principal  of 
the  fund,  after  adequate  provision  has  been 
made  for  the  foregoing  annuities  and  gifts 
of  income.  By  clause  fourteen  the  residue  of 
the  estate  is  divided  among  certain  educa- 
tional and  charitable  institutions.  Clause 
ill  teen  relating  to  anticipations  and  deduction 
of  legacies,  is  not  involved  in  the  issues  here 
raised. 

1.  The  first  request  for  instructions  is 
whether  the  trustees  shall  set  apart  any  of 
the  trust  property  as  a  separate  fund  for  the 
benefit  of  the  World  Peace  Foundation.  The 
general  plan  of  article  fifteen  does  not  man- 
ifest a  design  for  division  of  the  body  of  the 
trust  into  distinct  funds  for  the  support  of 
each  [166]  beneficiary  or  of  several  groups  of 
beneficiaries.  The  gift  to  the  trustees,  al- 
though most  comprehensive  of  the  entire 
residue  of  the  property  of  the  testator,  never- 
theless is  single  in  nature.  It  is  to  the  per- 
sons named  "in  trust,  with  the  following 
powers  and  for  the  following  purposes,"  suc- 
ceeded first  by  the  clauses  establishing  an- 
nuities an.d  then  by  the  one  for  the  World 
Peace  Foundation.  The  form  of  the  gift,  so 
far  as  it  goes,  indicates  that  the  fund  is  a 
unit. 

Other  parts  of  the  will  confirm  the  interpre- 
tation that  the  trust  is  to  be  administered  as 
one  fund.  In  article  two  the  testator  directed 
that,  if  the  homestead  estate  is  sold  during 
the  life  of  his  wife,  the  proceeds  after  her 
death  shall  "constitute  a  part  of  the  trust 
fund  hereinafter  provided  for  the  general  res- 
idue of  my  estate."  In  article  fifteen,  by 
clauses  three  and  four,  gifts  are  made  "from 
the  principal  of  the  trust  fund,"  by  clause 
four,  a  gift  out  of  the  income  of  the  "trust 
fund,"  and  by  clause  five,  a  gift  "from 
the  income  of  the  trust  estate;"  by  clause 
ten  in  two  places  the  trustees  are  in- 
structed to  hold  shares  of  Ginn  and  Com- 
pany "as  a  part  of  the  principal  of  the 
trust  fund;"  and  in  clause  fourteen  the  tes- 
tator directs  that  the  balance  of  seven  twen- 
tieths of  the  entire  rest  and  residue  of  the 
estate  "shall  continue  to  be  held  by  my  Trus- 
tees for  the  benefit  of  the  World  Peace  Foun- 
dation, the  income  to  be  paid  over  to  said 
Foundation,  subject,  however,  to  the  same 
terms  and  conditions  hereinabove  set  forth 
with  relation  to  the  payment  of  the  income 
.  .  .  of  $800,000  of  the  principal  of  said 
trust  fund."  It  is  not  likely  that  these 
phrases,  referring  unmistakably  to  a  single 
trust  fund,  would  have  been  used  if  a  sep- 
aration into  several  funds  had  been  intended. 


The  words  which  state  the  provision  for  the 
World  Peace  Foundation  disclose  a  plain 
design  that  it  is  not  to  be  a  segregated  fund 
but  a  part  of  the  income  of  a  larger  fund. 
The  crucial  and  operative  sentence  is  this: 
"I  now  authorize  and  instruct  my  Trustees 
to  pay  over  annually,  or  oftener  if  business 
convenience  may  permit,  to  the  said  World 
Peace  Foundation,  the  income,  as  nearly  as 
said  Trustees  can  conveniently  reckon  it,  of 
Eight  Hundred  Thousand  Dollars  ($800,000.- 
00),  but  not  exceeding  Forty  Thousand 
($40,000.00)  per  year."  These  are  the  words 
of  gift.  They  do  not  express  the  idea  of  a 
separate  fund,  nor  fairly  permit  the  inference 
that  that  was  intended.  If  a  fund  was  to  be 
[167]  set  apart,  there  would  be  no  meaning 
for  the  words  "the  income,  as  nearly  as  said 
Trustees  can  conveniently  reckon  it."  Yet  it 
is  a  rule  of  common  sense  as*  well  as  of  testa- 
mentary construction  that,  where  reasonably 
practicable,  forceful  meaning  and.effect^hall 
be  given  to  all  the  words  used.  The  income 
of  a  definite  fund  is  a  fixed  amount.  When 
its  expenses  are  deducted. from  its  receipts  an 
exact  sum  is  found.  Xo  reckoning  is  needed, 
and  it  does  not  depend  upon  the  convenience 
of  anybody  to  ascertain  the  income  of  a  sep- 
arate fund  with  absolute  accuracy.  It  re- 
quires no  estimation  to  discover  it  without 
variation  from  the  precise  fact.  Yet  a  like- 
liliood  of  possible  variation  is  the  thought 
conveyed  by  the  operative  words  of  the  gift. 
Those  words  aptly  express  the  ide^  that  the 
source  from  which  the  income  is  to  flow  is  a 
larger  fund  than  needed  to  produce  this  single 
annual  payment,  earning  by  its  several  invest- 
ments different  rates  of  interest,  where  the 
computation  of  the  part  of  income  rightly  to 
be  apportioned  to  $800,000  as  an  aliquant 
part  of  the  principal  might  require  reckoning 
and  might  be  subject  to  some  variation  from 
minute  exactness. 

Where  the  testator  desired  to  create  sep- 
arate funds,  that  purpose  is  expressed  in 
opposite  words.  In  clause  five  of  article 
fifteen  he  directs  the  trustees  in  a  certain 
contingency  to  withhold  a  part  of  two  of  the 
annuities,  "investing  such  part  so  withheld 
in  a  separate  trust  fund."  In  article  two, 
also,  are  directions  to  the  trustees  to  hold  the 
proceeds  of  the  sale  of  the  homestead  "in  a 
separate  trust"  during  the  life  of  the  widow 
if  it  is  sold. 

The  nature  of  the  estate  left  by  the  testator, 
largely  invested  in  the  publishing  house  bear- 
ing his  name,  and  the  directions  which  involve 
a  continuance  of  a  considerable  part  of  the 
fund  in  the  same  business,  would  render  dif- 
ficult any  just  separation  of  several   funds. 

The  words  of  gift  to  the  World  Peace  Foun- 
dation express  a  double  limitation:  It  is 
(1)  of  the  income  of  an  amount  not  exceeding 
$800,000,  and  (2)  in  no  event  can.  the  annual 
income  exceed  $40,000.     Both  these  restric- 
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tions  can  be  obseryed  better  through  a  series 
of  years  by  means  of  the  administration  of  a 
larger  fund  than  by  the  segregation  of  an 
amount  of  securities  equalling  $800,000  at  the 
beginning  but  liable  to  vary  materially  as 
time  goes  on,  through  almost  inevitable 
changes  in  the  value  of  investments. 

[168]  The  testator  was  a  college  graduate, 
and  presumably  a  man  of  great  force,  acute 
intelligence  and  wide  experience,  whose  life 
work  had  been  in  business  closely  affiliated 
with  education.  He  had  given  prolonged 
study  to  the  plan  for  the  World  Peace  Foun- 
dation, and  had  discussed  it  frequently  with 
his  intelligent  attorney  who  drafted  the  will. 
The  will  must  be  construed  giving  due  weight 
to  the  natural  inference  that  words  expressive 
of  benefaction  for  that  end  were  chosen  with 
care  for  the  purpose  of  disclosing  plainly 
a  carefully  matured  scheme  to  carry  out  a 
long  ^cherished  design  close  to  the  heart  of 
the  testator. 

The  stray  references  in  clauses  thirteen  and 
fourteen  to  the  $800,000,"  and  "the  fund  of 
$800,000,  or  thereabouts,  originally  set  aside" 
for  the  cause  of  peace  are  not  expressive  of 
the  testator's  main  purpose  touching  that 
subject  and  cannot  be  taken  to  supply  a  re- 
quirement omitted  elsewhere,  that  either  as 
matter  of  bookkeeping  or  of  physical  segrega- 
tion, that  sum  must  be  actually  put  apart 
and  treated  as  a  fund  distinct  from  the  main 
fund.  At  least  until  the  annuities  have  all 
or  substantially  all  been  paid  in  full,  the 
foregoing  considerations  apply;  and  it  seems 
the  manifest  purpose  of  the  testator  that  one 
great  common  fund  should  support  all  his 
benefactions  under  article  iifteen  except  as 
specified  in  clause  five. 

The  facts  found  by  the  master,  assuming 
that  they  all  are  competent  and  may  be  con- 
sidered, do  not  Jead  to  a  different  conclusion. 

In  order  to  avoid  misapprehension  it  may 
be  added  that  no  instruction  is  intended  to  be 
given  as  to  the  manner  in  which  the  trustees 
shall  keep  their  books.  That  is  a  matter  of 
administration  about  which  the  will  contains 
no  direction.  The  first  request  for  instruc- 
tions is  answered  in  the  negative. 

The  second  request  is  for  instruction  as  to 
the  method  by  which  the  amount  or  rate  of 
income  payable  to  the  World  Peace  Founda- 
tion is  to  be  reckoned.  The  answer  to  this 
question,  also,  depends  upon  the  correct  con- 
struction of  the  crucial  and  operative  sentence 
of  gift  already  quoted  from  article  fifteen, 
clause  eleven.  The  reasons,  which  have  led 
to  the  dccieion  that  the  residue  of  the  estate 
given  to  the  trustees  is  to  be  treated  and  ad- 
ministered as  a  single  fund,  require  the  con- 
clusion that  the  payment  to  the  World  Peace 
Foundation  shall  be  that  proportionate  part 
of  the  total  net  Income  of  the  fund  which 
$800,000  bears  to  the  entire  [169]  principal 


of  the  fund,  but  not  exceeding  $40,000  an- 
nually. It  is  the  ordinary  rule  that  a  gift 
of  income  means  the  net  and  not  the  gross 
income,  in  the  absence  of  something  showing 
a  contrary  intent.  Watts  v.  Howard,  7  Mete. 
478,  482 ;  Stone  v.  Littlefield,  161  Mass.  485, 
488,  24  N.  E.  592.  It  would  have  been  simple 
for  the  testator  to  have  provided  for  an 
annuity  of  $40,000  if  that  had  been  his  pur- 
pose. He  knew  how  to  do  that  unequivocally 
for  the  benefit  of  members  of  his  family  and 
others  to  whom  he  desired  to  make  that  kind 
of  gift.  It  would  have  been  equally  simple 
for  him  to  have  given  the  Income  of  a  par- 
ticular fund  or  of  a  fund  of  a  specified 
amount.  He  did  not  make  a  gift  of  .either 
kind.  But  he  did  direct  his  trustees,  to  whom 
a  large  general  fund  is  given,  to  pay  over  to 
that  beneficiary  annually  or  oftener  if  per- 
mitted by  "business  convenience  .  .  .  the 
income,  as  nearly  as  the  said  Trustees  can 
conveniently  reckon  if*  of  $800,000.  These 
words  mean,  in  their  context  and  in  the  light 
of  conditions  well  known  to  the  testator,  that 
the  net  income  of  all  the  investments  appor- 
tioned equally  to  the  entire  principal  of  the 
trust  property  with  calculation  of  the  result- 
ing rate  is  to  be  taken  as  the  income  rate,  and 
that  rate  computed  on  $800,000,  but  in  no 
event  to  exceed  $40,000,  shall  be  paid  an- 
nually to  the  World  Peace  Foundation. 

This  conclusion  is  not  overcome  by  the 
abbreviated  reference  in  clause  eleven  **to 
continue  the  pajrment  of  said  sum  of  $40,000.- 
00  to  said  World  Peace  Foundation."  These 
words  are  not  used  in  defining  the  gift,  but 
are  a  chance  phrase  alluding  to  that  which 
elsewhere  was  accurately  defined.  The  home- 
stead estate  is  to  be  excluded  in  considering 
this  aspect  of  the  case.  The  life  use  of  that 
property  and  the  income  of  its  proceeds  in  the 
event  of  its  sale  are  given  to  the  widow  and 
it  has  not  yet  become  a  part  ol  the  truat 
fund. 

3.  The  third  request  for  instructions  is: 
''Whether  in  the  reckoning  of  the  income  pay- 
able to  the  World  Peace  Foundation  under 
said  will,  proceeds  of  the  sales  of  vacant  real 
estate  shall  be  treated  as  principal  of  the 
trust  property,  or  whether  the  same  shall  be 
apportioned  between  principal  and  income." 
The  unproductive  real  estate  is  small  com* 
pared  with  the  total  amount  of  the  fund. 
The  income  meets  all  the  requirements  of  the 
annuities  and  for  the  future  appears  likely 
to  provide  the  maximum  annual  payment  to 
the  World  Peace  Foundation.  Under  these 
circumstances  [170]  and  in  view  of  the  terms 
of  the  gift  to  the  World  Peace  Foundation  it 
seems  to  accord  *more  with  what  may  be 
presumed  to  have  been  the  intent  of  the  tes- 
tator to  treat  the  entire  proceeds  of  sales  of 
real  estate  as  principal,  thus  following  Jord- 
an V.  Jordan,  192  Mass.  387,  rather  than  to 
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apportion  the  proceeds  between  income  and 
principal  according  to  the  rule  of  Edwards  v. 
Edwards,  183  Mass.  681,  and  of  the  numerous 
cases  there  reviewed. 

4.  The  fourth  question  relates  to  the  pay- 
ment of  premiums  on  the  bonds  of  trustees. 
The  payment  of  such  expenses  is  expressly 
authorized.  R.  L.  c.  150,  §  15.  These  should 
be  paid  out  of  income  and  not  out  of  prin- 
cipal. The  ordinary  expenses  of  administer- 
in|^  a  productive  trust  may  be  borne  by  the 
income,  and  the  one  here  involved  falls  in 
the  same  class  as  insurance,  taxes,  interest 
on  mortgage,  repairs  and  other  charges  in- 
cidental to  the  management  of  the  trust. 
Bridge  v.  Bridge,  146  Mass.  373,  376,  15  N. 
E.  899;  Parker  v.  Ames,  121  Mass.  220; 
Ogden  T.  Allen,  225  Mass.  595,  597,  114  N. 
E.  862.    • 

5.  The  next  question  relates  to  the  payment 
of  local  annual  taxes  and  of  the  inheritance 
taxes.  It  has  been  decided  in  Parkhurst  v. 
Treasurer  &  Receiver  General,  post,  196,  that 
the  World  Peace  Foundation  is  a  charity  and 
hence  not  liable  to  an  inheritance  tax.  That 
subject,  therefore.  Is  eliminated.  If  the  in- 
vestments of  the  trust  fund  are  subject  to 
annual  taxes,  these  are  to  be  paid  as  a  part 
of  the  expenses  of  the  trust  and  are  to  be 
deducted  before  the  net  income  can  be  as- 


expression  toward  the  end  of  article  fifteen, 
clause  fifteen,  to  the  effect  that  if  his  estate 
is  too  small  to  meet  all  the  benefactions  of  his 
will,  "then  I  expressly  provide  that  all  the 
gifts  and  annuities  provided  in  this  Will, 
down  to  and  including  paragraph  XV  (9), 
shall  be  paid  in  full  before  any  payment  shall 
be  made  under  para^aph  XV  (11)  to  the 
World  Peace  Foundation,"  does  not  mean  iif 
its  context  and  imder  all  the  circumstances 
that  they  are  to  be  paid  free  of  taxes.  The 
contingency  upon  which  those  words  were  to 
become  effective  has  not  arisen.  There  is 
nothing  in  Brimblecom  v.  Haven,  12  Cush. 
(Mass.)  511,  at  variance  with  this  conclusion. 

To  prevent  misconception  it  should  be  add- 
ed that  the  trustees  cannot  request  instruc- 
tions as  to  payments  made  by  the  executors 
for  taxes  or  otherwise  and  allowed  in  their 
accounts.  What  has  been  said  pertains  only 
to  present  and  future  difficulties  confronting 
the  trustees  in  the  performance  of  their 
duties. 

7.  The  seventh  request  relates  to  deduction 
from  income,  capital  or  otherwise  of  the 
amount  of  taxes  upon  the  interest  of  the 
World  Peace  Foundation  under  the  will  in 
pioperty  of  the  testator  situated  in  the  State 
of  Minnesota  "paid  by  the  executors,  and 
charged  by  said  executors  against  capital  of 


eertained.    Holmes  v.  Taber,  9  Allen  (Mass.)<*    the  estate,  and  no  part  thereof  against  in- 
246;    Plympton   v.   Boston    Dispensary,    106      '^ — '*" 
Mass.  644,  547. 

6.  The  sixth  request  for  instructions  is 
whether  there  shall  be  deducted  from  the 
several  annuities  the  amount  of  Massachu- 
setts inheritance  taxes  and  other  taxes  as- 
sessed thereon.  8o  far  as  concerns  the 
inheritance  tax  of  this  Commonwealth  the 
answer  is  found  in  St.  1912,  c.  678,  §  1,  as 
amended  by  St.  1913,  c.  498,  which,  referring 
to  the  inheritance  tax,  provides  that  "All 
taxes  under  this  act  shall  be  paid  out  of  and 
chargeable  to  capital  and  not  income,  unless 
otherwise  provided  in  a  will  ...  or 
other  instrument  creating  the  grant  or  gift.*' 
This  modifies  the  rule  established  by  Minot 
v.  Winthrop,  162  Mass.  113,  126,  38  N.  E. 
512,  26  L.R.A.  259,  that  the  inheritance  tax 
under  the  statute  then  in  force  was  payable 
out  of  the  annuity.  Manifestly  there  is  no 
other  provision  in  the  instant  will.  As  then 
there  is  no  sequestration  of  any  part  of  the 
general  [171]  trust  fund,  but  it  is  held  as  a 
unit,  these  taxes  must  be  paid  out  of  it  as 
the  capital  fund.  It  is  the  only  "capital"  out 
of  which  such  taxes  can  be  paid.  The  other 
taxes  assessed  against  the  annuities  are  to 
be  borne  by  and  paid  out  of  the  annuities 
upon  which  they  are  levied.  That  is  the 
general  rule.  Sohier  v.  Eldredge,  103  Mass. 
345.  There  is  nothing  in  this  will  which 
shows  a  determination  that  the  annuities 
shall  be  paid  in  full  free  from  all  tax.    The 


come."  It  does  not  appear  that  the  trustees 
have  paid  or  been  asked  to  pay  this  tax. 
Having  been  paid  by  the  executors,  it  was  a 
proper  subject  for  accounting  by  them.  Al- 
ready the  executors  have  filed  at  least  one 
account,  which  has  been  allowed.  The  fund 
out  of  which  these  taxes  were  payable  is  a 
matter  to  be  settled  on  the  account  of  the 
persons  who  rightly  paid  the  taxes  out  of 
properties  in  their  hands.  The  trustees  have 
received  simply  the  residue  of  the  estate. 
Their  responsibility  begins  and  ends  with 
the  administration  of  that  residue.  It  i^ 
not  perceived  that  on  the  present  record  the 
trustees  now  have  a  right  to  request  instruc- 
tions upon  this  point.  Hill  v.  Moors,  224 
Mass.  163,  112  N.  E.  641,  and  cases  cited. 
8.  The  next  request  for  instruction  has  a 
double  aspect.  The  [172]  first  is  whether 
the  annuities  are  a  charge  upon  both  prin- 
cipal and  income.  That  part  of  the  question 
does  not  appear  to  be  material  in  the  present 
state  of  the  trust.  But  it  is  apparent  from 
the  final  sentence  of  article  fifteen  that  in 
substance  the  testator  intended  that  the 
annuities  to  his  family  should  be  preferred 
to  all  other  legacies  in  case  of  a  deficiency, 
and  in  case  of  necessity  should  be  a  charge 
upon  both  principal  and  income.  The  second 
aspect  of  this  inquiry  is  whether  a  fund  is 
to  be  erected  for  the  support  of  the  annuities. 
Many  of  the  reasons  stated  in  answering  the 
first  inquiry  are  equally  pertinent  and  de- 


988 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


cigive  as  to  this.  It  is  the  plain  purpose  of 
the  testator  that  the  entire  trust  fund  treated 
as  a  unit  is  to  support  the  payment  of  the 
annuities  and  that  there  is  to  be  no  division 
of  it  for  the  purpose  of  establishing  separate 
funds.  He  thereby  avoided  a  multiplication 
of  the  difficulties  illustrated  by  Welch  v.  Hill, 
218  Mass.  327,  105  N.  E.  1067. 
,  9.  The  ninth  request  seeks  instruction  as  to 
the  duty  of  the  trustees  respecting  the  shares 
of  Ginn  and  Company  referred  to  in  article 
fifteen,  clause  eight,  to  be  kept  available  for 
the  two  sons  of  the  testator.  The  framework 
of  that  clause  in  connection  with  the  rest  of 
the  article  does  not  disclose  a  fixed  purpose 
on  the  part  of  the  testator  that  these  shares 
should  be  set  apart  and  held  separate  and 
distinct  from  the  rest  of  the  fund.  The  ad- 
ministration of  the  trust  fund  as  a  single 
entity  will  enable  the  trustees  to  be  in  a 
position  at  all  times  during  the  effective  life 
of  this  clause  to  comply  with  that  part  of  the 
will  if  and  when  the  conditions  precedent 
arise  which  would  call  it  into  operation.  The 
provisions  of  that  clause  are  wholly  contin- 
gent and  there  is  no  occasion  for  special 
activity  respecting  them  until  these  contin- 
gencies shall  come  into  existence.  The  rea- 
sons already  stated  lead  to  the  conclusion  that 
no  separation  of  this  part  of  the  fund  is  re- 
quired. 

10.  The  tenth  request  relates  also  to  clause 
eight  for  the  benefit  of  the  sons  and  has  re- 
gard to  the  income  which  in  a  contingency 
may  be  payable  to  one  or  both  of  them.  No 
facts  are  set  out  which  make  it  a  present 
obligation  on  the  part  of  the  trustees  to  put 
apart  any  income  for  this  purpose.  Hall  v. 
Cogswell,  183  Mass.  521,  523,  67  N.  E.  644. 
A  broad  discretion  as  to  management  of  the 
trust  is  vested  in  the  trustees  and  with  that 
the  court  upon  this  record  would  not  under- 
take to  interfere.  See  Leverett  v.  Barnwell, 
214  Mass.  105,  108,  101  N.  E.  75,  and  Cum- 
mings  V.  Cummings,  146  Mass.  501,  16  N. 
E.  401. 

[173]  11.  The  petitioners  request  instruc- 
tions whether  any  amount  is  now  payable  to 
the  World  Peace  Foundation  from  accumulat- 
ed income  in  their  possession,  in  order  to 
bring  the  payments  for  each  of  the  two  years 
1914  and  1915  up  to  $40,000.  They  already 
have  paid  to  that  institution  ''the  income,  as 
nearly  as  it  could  be  reckoned"  for  those  two 
years,  "from  that  part  of  the  total  estate 
represented  by  the  ratio  of  $800,000  to  the 
whole  estate,  including  all  classes  of  prop- 
erty comprising  the  same,  except  the  home- 
stead." A^  already  has  been  pointed  out, 
this  is  the  extent  of  the  gift  under  the  will 
to  the  World  Peace  Foundation  in  this  par- 
ticular. There  is  no  provision  for  making 
up  a  deficiency  in  one  year  out  of  the  excess 
of  another  year. 


12.  The  twelfth  and  thirteenth  requests  ask 
for  instruction  as  to  the  disposition  of  the 
undistributed    cash    principal    now    in   their 
hands,   amounting  to   about   $110,000.     The 
answer  depends  upon  the  meaning  of  article 
fifteen,   clause   thirteen,  as   modified  by   the 
codicil.    Its  material  terms  are,  "If  and  when 
(after   the   payment   of   the   foregoing   gifts 
and  legacies  and  the  reserve  of  sufiicient  irust 
funds  to  provide  for  outstanding  annuities 
and  other  gifts  of  income,  absolute  and  con- 
tingent),   principal    of    my    estate    becomes 
available   for   distribution,   I   authorize   and 
instruct  my  Trustees  to  make  gifts  and  to 
dispose  of  such  principal  as  follows:'*    Then 
ensue  gifts  of  $10,000  each  to  Tufts  College, 
Westbrook   Seminary,    and   Ingleside    Home, 
and  one  for  $5,000  to  Mrs.  Plummer  in  "rec- 
ognition of  what  she  has  for  a  long  thne  been 
doing    for    the    Ingleside    Home,    pfactically 
without    compensation,"    and   the    testator's 
''belief  that  it  is  just  and  wise"  that  this  sum 
originally    intended    for    the    Home    itself 
"should  go  to  her  in  recognition  of  and  some 
sort  of  compensation  for  what  she  has  doae» 
is  doing,  and  will   probably  continue  to  do 
for  this  institution."     A  further  contingent 
gift  of  $15,000  is  made  to  the  Home,  payable 
within  three  years  after  the  first.     The  ag- 
gregate of  these  gifts  presently   payable   is 
$36,000  and  the  possible  maximum  of  $50,- 
000  is  not  a  large  sum  when  compared  with 
the    entire    trust    fund.      Although    nothing 
more  appears  respecting  Mrs.  Plummer  than 
here  stated,  it  is  plain  that  the  purpose  of 
the  testator  was  to  give  to  her  something  to 
add  to  her  enjoyment  of  life  and  not  merely 
to  constitute  a  fund  for  the  benefit  of  her 
heirs  or  legatees.    The  testator  was  a  gradu- 
ate of  Tufts  College.     The  crucial  words  of 
gift  so  far  as  concerns  [174]  time  are  in  effect 
tliat  these  legacies  shall  be  payable  only  af- 
ter there  is  an  adequate  reserve  to  support 
the  payment  of  all  annuities  and  gifts  of  in- 
come.    The   real   question    then    is    whether 
there  is  now  such  reserve.    If  these  legacies 
all  should  be  paid,  the  trust  fund  still  would 
slightly  exceed  $2,000,000.    Of  this  sum  more 
than  $200,000  consists  of  real  estate  which 
doubtless  will   be  sold   within   a  reasonable 
time  and  be  added  to  the  productive  property 

m  of  the  fund.  The  annual  income  is  more  than 
$100,000  per  year.  A  purchase  of  annuities 
out  of  the  trust  fund  sufficient  to  meet  the 
requirements  of  the  will  would  leave  in  that 
fund  more  than  the  $800,000,  whose  income 
to  the  extent  of  $40,000  is  demanded  for  the 
support  of  the  World  Peace  Foundation.  Un- 
der these  and  all  the  other  circumstances  ap- 
pearing on  the  record,  we  are  of  opinion  that 

.  the  time  has  arrived  for  the  payment  of  the 
legacies  given  by  clause  thirteen  and  that 
they  should  not  longer  be  withheld. 

It  is  the  settled  rule  that  "Interest  is  pay> 
able  upon  pecuniary  legacies  from  the  time 
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when,  by  the  terms  of  the  will  or  by  the  rules 
of  law,  they  beccMne  due  and  ought  to  be 
paid."  Kent  v.  Dunham,  106  Mass.  586,  590. 
These  legacies  are  not  payable  at  a  fixed  cal- 
endar date  either  by  the  will  or  by  the  law. 
They  become  due  only  upon  the  happening  of 
the  contingency  that  principal  of  the  estate 
becomes  available  therefor  after  satisfying 
all  prior  legacies  absolute  and  contingent. 
That  event  happened  according  to  the  present 
ilecision  upon  the  facts  here  disclosed  on 
April  11,  1916.  It  cannot  be  said  to  have 
occurred  earlier  than  that  date.  The  absolute 
legacies  of  $35,000,  therefore,  bear  interest 
at  the  rate  of  four  per  cent  per  annum  since 
that  date.    St.  1915,  c.  151,  §  2. 

13.  The  instruction  to  be  given  in  reply 
to  the  fourteenth  and  fifteenth  requests  de- 
pends upon  the  point  whether  any  part  of  the 
final  residue  of  the  estate  is  now  payable  un- 
der article  fifteen,  clause  fourteen.  That  is 
a  true  residuary  clause.  While  it  well  may 
be  that,  if  there  should  be  a  considerable  in- 
crease in  the  annual  income  of  the  fund  as 
compared  with  the  charges  against  it,  a  time 
may  come  for  a  single  or  several  partial  dis- 
tributions of  this  residue,  it  cannot  be  said 
that  «uch  time  has  yet  arrived.  A  large  part 
of  the  fund  is  bound  up  in  the  fortunes  of  a 
single  business  adventure,  which  apparently 
has  been  prosperous  for  many  years.  But  it 
is  plain,  also,  that  the  testator  was  solicitous 
that  the  [175]  support  of  his  family  and  the 
World  Peace  Foundation  should  be  as  certain 
as  human  foresight  could  make  it,  and  not 
subject  to  any  vicissitudes.  A  good  margin 
of  safety  should  be  preserved  at  all  times  in 
the  principal  of  the  fund,  so  that  these  bene- 
ficiaries may  receive  a  constant  income. 
Much  must  be  left  to  the  sound  business  judg- 
ment of  the  trustees  in  deciding  upon  a  time 
when  it  will  be  safe  to  make  a  partial  dis- 
tribution of  the  residue  and  still  retain 
enough  to  satisfy  all  the  other  requirements 
of  the  will  with  a  fair  margin  of  safety.  It 
follows  that  the  trustees  should  retain  for 
the  time  being  as  a  part  of  the  capital  of  the 
fund  the  balance  of  the  accumulated  cash, 
whether  of  principal  or  income. 

14.  Instruction  is  requested  whether  the 
trustees  have  power  to  invest  and  reinvest  the 
trust  fund.  It  is  plain  that  this  power  is 
conferred  upon  them  by  implication,  although 
not  in  express  terms.  The  testator  knew  and 
had  in  mind  the  fact  that  his  investments 
could  not  always  continue  the  same,  as  ap- 
pears from  several  terms  of  the  will.  The 
active  duty  of  securing  income  sufficient  to 
meet  the  various  obligations  as  to  annuities 
and  otherwise  rests  upon  the  trustees.  By 
necessity  they  are  clothed  with  the  power  and 
charged  with  the  duty  to  invest  and  keep 
safely  and  productively  invested  the  funds  of 
this  trust,  in  such  property  and  securities  as 
jire  recognized  as  appropriate  for  trust  funds, 


or  are  authorized  by  the  will.  Jones  v.  At- 
chison, etc.  Co.  150  Mass.  304,  308,  23  N.  E. 
43,  5  L.R.A.  538;  Smith  v.  Haynes,  202  Mass. 
631,  535,  89  N.  E.  158;  Dickinson,  appellant, 
152  Mass.  184,  186,  25  N.  E,  99,  9  L.R.A.  279. 

15.  The  final  request  is  for  instruction  as 
to  the  nature  of  the  gifts  to  Marguerita  Ginn 
and  Edwin  Ginn,  children  of  the  testator,  un- 
der article  fifteen,  clause  five.  It  is  not  nec- 
essary to  recite  this  clause  at  length,  because 
it  is  clear  from  its  terms  that  the  gift  in- 
tended is  for  the  life  of  each  and  for  no  less 
period.  The  power  conferred  upon  the  trus- 
tees to  withhold  payment  ceases  when  each 
reaches  the  age  of  twenty-eight  years.  But 
the  annuity  continues  during  life  so  far  as 
necessary,  together  with  the  income  due  each 
from  the  Beacon  Trust,  to  make  up  an  annu- 
ity of  $4,000  for  each. 

Decree  accordingly. 


NOTB. 

Taxes  and  CarrTing*  Cliargres  on  Per- 
sonal Property  Held  in  Tmst  as  Pay- 
able Ont  of  Inoonte  or  CapitaL 

General  Rule,  989. 
Exceptions  to  Rule: 

Direction  in  Instrument  Creating  Trust, 

991. 
Expenses  Incurred  in  Protecting  Trust, 

992. 
Expenditures  Benefiting  Both  Principal 
and  Income,  992. 


General  Rule* 

The  general  rule  is  that  the  taxes  and 
other  carrying  charges  on  personal  property 
held  in  trust  are  to  be  paid  out  of  the  income 
produced  by  the  trust  property. 

England.— In  re  Sharp  [1906]  1  Ch.  793, 
95  L.  T.  N.  S.  522. 

Connecticut. — Curtis  v.  Osbom,  79  Conn. 
555,  65  Atl.  968. 

Georgia. — Wylly  v.  Collins,  9  Ga.  223. 

Maryland. — Burroughs  v.  Bunnell,  70  Md. 
18,  16  Atl.  447. 

Massachusetts. — ^Holmes  v.  Taber,  9  Allen 
246;  Sohier  v.  Eldredge,  103  Mass.  345; 
Heard  v.  Eldredge,  109  Mass.  258,  12  Am. 
Rep.  687;  New  England  Trust  Co.  v. 'Eaton, 
140  Mass.  532,  4  K.  E.  69,  54  Am.  Rep.  493. 
And  see  the  reported  case. 

New  Hampshire. — Smith  v.  New  Hamp- 
shire Trust  Co.  68  N.  H.  424,  41  Atl.  174. 

New  Jersey. — Dufl*ord  v.  Smith,  46  N.  J. 
Eq.  216,  18  Atl.  1052;  Tuttle's  Case,  49  N.  J. 
Eq.  259,  24  Atl.  1. 

New  York. — ^Lansing  v.  Lansing,  1  Abb.  Pr. 
N.  S.  280;  Pinckney  v.  Pinckney,  1  Bradf. 
269;    Lawrence    v.    Holden,    3    Bradf.    142; 
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Booth  v.  Ammerman,  4  Bradf.  129;  Dannat 
V.  Jones,  2  Dem.  602,  103  N.  Y.  621,  9  N.  E. 
493,  57  Am.  Hep.  775.  Matter  of  Housman, 
4  Dem.  404;  Matter  of  Johnson,  6  Bern.  146» 
20  N.  Y.  St.  Rep.  134;  North  American  Coal 
Co.  V.  Dyett,  7  Paige  (N.  Y.)  9,  affirmed  20 
Wend.  570,  32  Am.  Dec.  698;  Matter  of  Hoyt, 
44  Misc.  76,  89  N.  Y.  S.  744;  Matter  of  Boyle, 
99  Misc.  418,  163  N.  Y.  S.  1095;  Whitaon  v. 
Whitson,  63  N.  Y.  479;  In  re  Roosevelt,  143 
N.  Y.  120,  38  N.  E.  281,  26  L.R.A.  695;  In  re 
Stevens,  187  N.  Y.  471,  10  Ann.  Cas.  511,  80 
N.  E.  358,  12  L.R.A.(N.S.)  814.  Compare 
In  re  Tracy,  179  N.  Y.  501,  72  N.  E.  519. 

North  CaroliTKi. — Crater  v.  Ryan,  130  N. 
C.  618,  41  S.  E.  800. 

Rhode  Island. — In  re  Bailey,  13  R.  I.  543; 
Fitzgerald  v.  Rhode  Island  Hospital  Trust 
Co.  24  R.  I.  59,  52  Atl.  814. 

See,  as  to  the  corresponding  rule  with  re- 
spect to  taxes  and  carrying  charges  of  real 
property  held  in  trust,  the  note  to  Spencer 
V.  Spencer,  reported  ante,  this  volume,  at 
page  943. 

In  Holmes  v.  Taber,  9  Allen  (Mass.)  246, 
it  appeared  that  certain  personal  property 
was  bequeathed  in  trust,  the  testator's  widow 
to  have  the  income,  during  her  life.  Shortly 
prior  to  the  widow's  death,  taxes  were  as- 
sessed on  the  trust  fund.  The  administrator 
of  the  widow's  estate  contended  that  the  as- 
sessed taxes  should  be  apportioned  between 
the  income  and  the  principal.  But  it  was 
held  that  the  income  alone  should  bear  the 
burden.  The  court  said :  "This  tax  was  prop- 
erly assessed  to  the  estate  in  the  hands  of 
the  surviving  executor,  upon  a  valuation  of 
May  1st  1860;  and  the  only  question  is, 
whether  the  tax  thus  assessed  and  paid  by 
the  executor  may  properly  be  deducted  from 
the  amount  in  his  hands,  and  he  be  required 
to  pay  over  to  the  administrators  of  Mercy 
Pease  only  the  balance  after  making  this  de- 
duction. The  ground  of  objection  to  this 
claim  of  the  executor  is,  that  Mercy  Pease, 
who  enjoyed  the  income  and  use  of  the  fund 
thus  taxed,  died  on  the  22d  of  May  1860, 
and  it  is  contended  that,  as  this  was  a  tax 
for  the  entire  year  following  May  1st  1860, 
those  who  succeed  to  the  income  and  use  of 
the  property  ought  to  bear  a  portion  of  the 
tax.  But  this  position  is,  we  think,  unten- 
able. The  period  of  time  fixed  in  reference 
to  ownership  as  to  taxation  is  the  1st  of 
May  ill  each  year.  The  liability  of  an  in- 
dividual to  be  taxed  for  any  specific  property 
is  decided  by  the  relation  he  bears  to  it  at 
that  precise  day;  and  whether  he  may  have 
become  the  owner  on  the  day  previous,  or 
ceased  to  be  such  owner  the  day  succeeding, 
is  wholly  immaterial.  This  tax  being  as- 
sessed upon  the  property  as  it  existed  on  the 
1st  of  May,  if  it  was  a  charge  upon  Mercy 
Pease,  as  the  party  for  whose  use  and  benefit 
the  property  was  held  on  that  day,  the  subse- 


quent event  of  her  death  on  the  22d  of  May 
did  not  discharge  that  liability.  Consequent- 
ly the  income  of  Mercy  Pease,  who  it  is  ad- 
mitted was  the  person  then  enjoying  the  es- 
tate, and  for  whose  benefit  the  estate  was  held 
by  the  executor,  is  properly  chargeable  with 
the  whole  of  it.  We  see  nothing  in  the  Act 
of  1848,  c.  310,  §  2  (Gen.  Sts.  c  97,  §  24), 
providing  for  apportionment  of  an  annuity 
or  income  where  a  person  dies  within  the 
year,  that  can  affect  the  question  of  this  tax, 
and  upon  •whose  estate  or  income  it  is  charge- 
able. The  result  is,  that  the  judgment  of  the 
probate  court,  ordering  that  the  amount  of 
this  tax  be  deducted  from  the  amount  of 
funds  in  the  hands  of  the  executor,  due  to 
the  estate  of  Mercy  Pease,  and  the  balance 
only  be  paid  to  her  administrators,  is  af- 
firmed." 

In  Fitzgerald  v.  Rhode  Island  Hospital 
Trust  Co.  24  R.  I.  69,  52  Atl.  814,  it  appeared 
that  money  was  bequeathed  in  trust  the  in- 
come thereof  to  be  paid  to  a  named  benefici- 
ary during  his  life.  After  the  testator's 
death  Congress  passed  an  act  to  provide  for 
the  expenditures  of  the  war  of  1898  and  un- 
der one  of  the  provisions  of  this  act  the  be- 
quest was  assessed.  The  executors  of  the  tes- 
tator paid  this  tax  and  then  paid  over  to 
the  trustee  tUe  balance.  It  was  held  that  the 
payment  of  the  tax  out  of  the  principal  was 
erroneous. 

In  Wylly  v.  Collins,  9  Ga.  223,  it  appeared 
that  one  conveyed  two  tracts  of  land  and 
seventy  negroes  to  be  held  in  trust  "for  the 
sole  and  separate  use  and  benefit  of"  the 
grantor's  daughter.  The  husband  of  the  daugh- 
ter planted  the  land  with  the  help  of  the  ne- 
u:roes  and  otherwise  managed  the  property. 
He  contracted  a  debt  for  certain  articles  used 
by  him  and  his  family  and  also  by  the  ne- 
groes. In  an  action  to  recover  for  the  arti- 
cles sold  it  was  held  that  the  income  of  the 
trust  property  was  to  be  applied  to  the  pay- 
ment of  the  debt.  The  court  said:  "I  take 
it  to  be  well  settled,  that  a  trust  estate  is 
liable  for  articles  furnished  for  its  benefit, 
and  which  are  necessary  and  proper  for  its 
support — due  regard  being  had  to  the  con- 
dition and  circumstances  of  the  cestui  que 
trusts.  .  .  .  It  is  a  sufficient  safeguard, 
that  the  income  only  of  the  trust  estate  can 
be  charged,  and  that,  too,  for  things  neces- 
sary and  proper.  Here  the  excess  only  of  the 
income,  after  the  purposes  of  the  trust  have 
been  fulfilled,  is  sought  to  be  subjected.  A 
decree  more  kind  and  considerate,  for  the 
protection  of  the  trust  estate,  could  not  have 
been  rendered." 

In  Sohier  v.  Eldredge,  103  Mass.  345,  the 
court  said :  'There  can  be  no  doubt  that  the 
money  paid  by  the  plaintiff  and  his  coexecu- 
tor  as  the  legacy  and  succession  taxes  upon 
the  value  of  Elizabeth  Eldredge's  beneficial 
interest  in  the  testator's  real  and  personal 
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estate,  under  his  last  will  and  testament,  was 
properly  chargeable  against  such  funds  be- 
longing to  her  as  came  into  their  hands  as 
income,  and  was  not  a  charge  against  the 
capital  or  principal  of  the  fund  which  they 
were  to  hold  until  her  decease.  It  is  plainly 
the  meaning  of  the  statute  of  the  United 
States,  usually  known  as  the  internal  reve- 
nue law,  passed  June  30,  1864  (U.  S.  St. 
1864,  c.  173),  that  whoever  takes  the  benefit 
of  a  legacy  must  take  it  subject  to  the  bur- 
den of  the  tax  provided  for  by  that  statute; 
§§  124,  125;  and  the  rule  is  the  same  in  re- 
gard to  the  succession  of  real  estate.  §  133. 
Where,  by  the  operation  of  the  bequest,  de- 
vise or  descent,  the  property  passes  directly 
to  the  beneficiary  or  successor,  there  is  of 
course  no  question  as  to  the  interpretation  of 
the  statute.  Where,  as  in  this  case,  it  gpes 
into  the  hands  of  trustees,  the  statute  leads 
to  substantially  the  same  result.  She  has  in 
actual  possession  and  enjoyment  a  beneficial 
interest  in  the  bequest  of  the  testator's  per- 
sonal estate,  and  also  in  the  succession  of  his 
real  estate.  §§  126,  127.  In  all  such  cases, 
where  the  property  is  in  charge  of  trustees 
they  are  declared  to  be  subject  to  a  tax  vary- 
ing in  amount  according  to  the  relationship 
of  the  party  beneficially  interested  to  the  tes-> 
tator,  but  in  all  cases  to  be  assessed  upon  the 
clear  value  of  such  party's  interest  in  such 
property.  That  is  to  say,  the  trustees .  were 
required  to  pay,  and  have  paid,  her  tax;  and 
by  the  terms  of  the  statute  (as  amended  by 
the  statute  of  July  13,  1866),  every  tax  so 
paid  is  to  be  deducted  from  the  particular 
legacy  or  share  on  account  of  which  the  same 
is  charged.  U.  S.  St.  1866,  c.  184,  §  9.  As 
no  such  taxes  existed,  or  were  anticipated, 
when  the  will  was  made,  the  testator  of 
course  made  no  provision  in  relation  to  them. 
Like  the  income  tax,  the  tax  on  watches,  or 
on  carriajres,  and  many  other  burdens  grow- 
ing? out  of  public  necessities,  they  must  fall 
where  for  public  reasons  the  soverign  power  of 
the  government  has  seen  fit  to  place  them. 
We  cannot  alter  the  last  will  of  the  testator 
to  meet  a  new  and  unforeseen  state  of  thine^s 
in  this  respect.  The  clause  in  the  will  which 
requires  the  executors  to  receive  and  collect 
the  income  of  the  trust  fund,  and,  af ter^  de- 
ducting all  needful  and  proper  costs,  charges, 
and  expenses,  to  pay  the  residue  of  said  in- 
come to  her,  does  not  throw  any  light  upon 
this  subject.  The  costs,  charges  and  expenses 
there  spoken  of  evidently  are  such  as  are 
incidental  to  the  management  of  the  trust 
property,  and  the  receipt,  collection  and  dis- 
bursement of  the  income,  and  cannot  in  anv 
sense  include  the  payment  of  the  tax  by  law 
imposed  upon  her  beneficial  interest  in  the 
property.  She  still  has  all  that  the  will  in- 
tended to  give  her,  althougfh  the  national 
legislature  has  seen  fit  to  consider  the  inherit- 
ance of  property  as  a  fit  subject  of  taxation." 
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Exceptions  to  Rule, 


DnusoriON  in  Instbuhsnt  Cbeating  Trust. 

If  in  an  instrument  creating  a  trust  in  per- 
sonal property  language  is  used  which  indi- 
cates the  intention  of  the  settler  as  to  wheth- 
er carrying  charges  shall  be  paid  from  the 
principal  or  from  the  income,  that  intention 
will  control.  Wilson  v.  White,  133  Ind.  614, 
33  N.  E.  361,  19  L.R.A.  681.  See  also  In  re 
Gushing,  58  Vt.  393,  5  Atl.  186;  In  re  Brown- 
ell,  60  Misc.  52,  112  N.  Y.  S.  597. 

In  Wilson  v.  White,  supra,  it  appeared 
that  a  testator  provided,  among  other  things, 
in  his  will  that  a  sum  of  $3,000  should  be 
held  in  trust  for  the  benefit  of  his  sister,  she 
to  receive  the  income  or  interest  this  amount 
would  produce,  "said  interest  to  be  paid  over 
to  my  said  sister  Josephine  as  soon  as  col- 
lected, to  be  used  and  enjoyed  by  her  as  her 
absolute  property."  In  construing  this  clause 
the  court  held  that  the  testator  intended  that 
the  taxes  assessed  on  the  trust  fund  should 
be  paid  out  of  the  principal  and  not  out  of 
its  income.  The  court  said:  "Every  word 
in  a  will  ought  to  be  given  some  meaning, 
and  that  meaning  ought  to  be  the  common 
and  ordinary  meaning  of  the  word.  State 
v.  Joyce,  48  Ind.  310.  The  word  absolute  is 
defined  by  Webster  to  mean,  1st,  loosed  from 
any  limitation  or  condition;  uncontrolled; 
unrestricted;  unconditional.  2.  Complete  in 
itself;  perfect;  consummate;  faultless.  Then 
the  testator  has  said  that  said  interest  shall 
be  her  property  to  enjoy  unconditionally,  per- 
fectly, unrestrictedly,  loosed  from  any  limi- 
tation or  condition  whatever.  It  must  be 
conceded  that  no  one  can  own  property  so 
perfectly  and  unconditionally  as  to  free  the 
same  from  the  payment  of  taxes  assessed 
thereon.  And  the  fact  that  property  is  sub- 
ject to  taxation  and  liable  to  be  sold  away 
from  the  owner  to  pay  such  taxes  as  are  lev- 
ied and  assessed  thereon  does  not  make  the 
title  of  the  owner  any  less  absolute,  perfect, 
unconditional,  or  unrestricted;  but  if  one's 
property  is  made  subject  to  the  payment  of 
taxes  levied  and  assessed  on  some  other  per- 
son's property,  that  would  make  such  a  one's 
title  to  his  property  imperfect,  conditional, 
subject  to  a  limitation  and  restriction,  incom- 
plete, faulty,  not  absolute  and  not  consum- 
mate. And  that  is  the  condition  to  which 
appellant's  contention  would  subject  Joseph- 
ine White's  title  to  the  bequest  in  her  broth- 
er's will.  The  contention  is  that  it  is  liable 
for  the  payment  of  taxes  not  upon  itself,  but 
upon  property  from  which  it  springs,  and  be- 
longing to  somebody  else.  Independently  of 
the  statute,  we  think  it  quite  clear  that  the 
legal  effect  of  the  language  employed  in  the 
will  is  to  vest  the  title  to  the  interest  on  the 
$3,000  in  the  legatee  Josephine  White  so  com- 
pletely and  perfectly  as  to  leave  it  free  from 
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the  burden  of  paying  the  taxes  levied  and  as- 
sessed on  the  $3,000  or  the  expenses  of  man- 
aging said  principal  sum.*' 

In  the  case  of  In  re  Brownell,  60  Misc.  52, 
112  N.  Y.  S.  597,  it  appeared  that  a  testator 
left  by  will  a  fund  of  $15,000  in  trust,  the 
income  thereof  to  be  paid  to  his  widow  dur- 
ing her  life,  and  at  her  death  the  $15,000  to 
be  divided  equally  among  his  brothers  and 
sisters.  After  the  testator's  death  the  trus- 
tee allowed  a  sum  of  about  $400  for  attorneys' 
fees,  expenses  incurred  in  the  management  of 
the  trust,  out  of  the  principal  fund.  It  was 
held  that  this  was  contrary  to  the  testator's 
wishes^  The  court  said:  "This  is  a  proceed- 
ing for  final  judicial  settlement  of  the  ac- 
count of  George  F.  Brownell,  as  trustee  in 
this  estate.  Objections  were  filed  to  an  item 
of  $172.33  and  one  of  $200,  balances  due  at- 
torneys on  the  'last  accounting  of  the  trus- 
tee and  since  paid  by  him  out  of  the  principal 
of  the  trust  fund.  It  is  contended  by  the 
contestants  that  the  payment  should  have 
been  made  out  of  the  income.  The  facts  are 
conceded.  The  fourth  clause  of  the  will  di- 
rects the  trustee  to  invest  $15,000,  and  pay 
the  income  and  profits  thereof  to  the  testa- 
tor's wife  during  her  lifetime  and,  upon  her 
death,  'said  sum  of  $15,000  to  be  divided 
equally,'  etc.  From  the  language  used  the 
testator  intended  that  the  trust  fund  of  $16.- 
000  should  remain  intact,  else  his  direction 
— 'said  sum  of  $15,000  to  be  divided  equal- 
ly,* etc.,  is  barren.  It  is  the  duty  of  a 
trustee  to  handle  the  trust  fund  as  directed 
by  the  will.  He  could  spend  no  part  of  the 
$15,000,  as  that  sum  was  to  be  divided  upon 
the  death  of  the  testator's  wife.  It  appears 
that,  on  March  15,  1898,  the  trustee  paid 
said  items  of  $200  and  $172.33,  respectively, 
at  which  time  he  had  accrued  interest  on 
said  trust  fund,  amounting  to  $711.59.  which 
should  have  been  used  instead  of  the  princi- 
pal.   In  re  Albertson,  113  N.  Y.  435." 

Expenses  Incurred  in  Protecting  Trust. 

Expenses  incurred  in  protecting  the  corpus 
of  a  trust  fund,  such  as  money  spent  in  liti- 
gation and  for  counselfees,  are  chargeable  to 
the  principal.  Abend  v.  Endowment  Fund 
Commission,  74  111.  App.  654,  affirmed  174 
111.  96,  50  N.  E.  1052;  Humber  v.  Hubble, 
(Ky.)  52  S.  W.  926;  Minot  v.  Amory,  2  Cush. 
(Mass.)  377:  Bowditch  v.  Soltyk,  99  Mass. 
136;  In  re  Bartlett,  163  Mass.  509,  40  N.  E. 
899;  Gray  v.  Hemenway,  212  Mass.  239,  98 
N.  E.  789;  Trenton  Trust,  etc.  Co.  v.  Donnel- 
ly, 65  N.  J.  Eq.  lift,  55  Atl.  92;  Peterson's 
Estate,  14  Pbila.  (Pa.)  268,  38  Leg.  Int.  113. 
Compare  Butterbaugh's  Appeal,  98  Pa.  St. 
351,  wherein  the  court  said:  "The  learned 
judge  of  the  orphans'  court  ordered  that  the 
sum  of  $103.13,  composed  of  an  allowance  for 
compensation  to  the  accountant,  taxes  paid 


by  him,  and  sundry  coets  and  expenses  con- 
nected with  the  filing  of  the  account,  and  the 
audit  thereof,  be  paid  out  of  the  principal 
of  the  fund,  upon  the  ground  that  the  cestui 
que  trust  was  the  primary  object  of  the  tes- 
tator's bounty,  and  that  it  was  the  intent  of 
said  testator  that  she  should  have  'all  pos- 
sible benefit  from  the  fund  consistent  with  its 
being  in  the  hands  of  a  trustee.'  The  diffi- 
culty in  this  view  of  the  case  is  that  the  will 
of  Jacob  Butterbangh  expressly  provides  that 
in  case  of  the  decease  of  Mary  Bollinger, 
the  cestui  que  trust,  before  her  husband, 
the  share  of  said  Mary  in  the  testator's 
estate  shall  go  to  her  children  on  their 
attaining  the  age  of  twenty-one  years.  It 
is  her  share  that  is  to  go  to  her  children 
upon  the  contingency  referred  to;  not  what 
may  be  left  of  it.  Such  share  cannot  be  pre- 
served unless  the  income  of  the  fund  is  made 
to  bear  the  cost  of  its  administration." 

Expenditures  Benefiting  Both  Principal 

AND  Income. 

It  has  been  held  that  where  the  expenses 
incurred  in  administering  a  trust  fund  tend 
to  benefit  both  the  income  and  the  principal 
the  payment  of  the  expenses  is  to  be  up- 
portioned  equitably  betweoi  the  two.  Ste- 
vens V.  Melcher,  80  Hun  514,  30  N.  Y.  S.  625; 
In  re  Vermilye,  100  Misc.  235,  166  N.  Y.  S. 
320;  Matter  of  Kelsey,  89  Misc.  701,  153 
N.  Y.  S.  1095;  Rhode  Island  Hospital  Trust 
C9.  V.  Waterman,  23  R.  I.  342,  60  Atl.  389. 

In  Matter  of  Kelsey,  supra,  it  was  held 
that  the  necessary  disbursements  made  by  the 
trustee  in  administering  a  trust  fund  were 
chargeable  to  the  corpus,  but  that  an  expendi- 
ture of  $500  for  counsel  fees  in  a  proceeding 
by  the  remainderman  for  an  accounting 
should  be  apportioned  between  the  principal 
and  the  income,  $125  to  income  and  $375  to 
principal. 

In  Stevens  t.  Melcher,  80  Hun  514,  30  N.  Y 
S.  625,  it  appeared  that  a  testator  devised 
the  sum  of  $1,000,000  in  trust,  the  income 
thereof  to  go  to  his  widow  during  her 
life  and  at  her  death  the  principal  to  be  di- 
vided among  his  children.  One  of  the  clauses 
in  the  will  gave  the  following  direction  to 
the  executors:  "To  carry  into  effect  all  and 
any  agreements  contained  in  the  different 
partnership  articles  I  may  have  entered  into, 
or  may  hereafter  ent«r  into  in  partnerships 
existing  at  the  time  of  my  decease,  and  partic- 
ularly to  retain  in  such  partnerships  such 
part  of  my  estate  as  may  be  invested  therein, 
until  the  end  and  the  determination  of  said 
partnerships  respectively,  and  collect  the 
sliare  of  the  profits  and  income  thereof  be- 
longing to  me  or  my  estate,  for  the  benefit 
of  said  estate,  and  to  form  part  thereof;  or, 
when  best  for  the  interest  of  my  estate,. in 
their   opinion,   to   withdraw    from    said  co* 
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partnerships  or  any  or  either  of  them,  and 
<^lo8e  and  wind  up  the  same,  or  dispose  of  mj 
interest  and  property-  tliercin,  upon  such 
terms  as  they  shall  deem  most  proper;  and  I 
invest  them  with  all  the  rights,  powors  and 
jiuthority  in  me  vested  under  or  by  virtue  of 
ea^d  copartnership  articles,  any  or  citVr  of 
them."  At  the-  time  of  his  death  the  testa- 
tor was  engaged  in  erecting  an  a]»artmcnt 
house,  on  which  there  was  an  indebtedness  of 
$200,000.  This  apartment  house  was  set 
apart  to  the  trustees  as  part  of  the  million 
dollar  trust,  but  when  this  was  done  there 
existed  serious  latent  defects  in  the  construc- 
tion of  the  building.  The  building  depart- 
ment notified  the  trustees  to  make  the  repairs, 
which  they  did  at  an  expense  of  $33,707.31. 
This  amount  a  referee  charged  to  the  prin- 
cipal of  the  trust  fund.  It  was  held 
that  this  was  erroneous..  The  court  said: 
^'The  referee  held  that  it  should  be  charged  to 
the  capital  of  the  trust.  This  Mrs.  Stevens 
insists  is  wrong;  she  urges,  and  rightly,  that 
the  efTect  of  it  is  to  reduce  the  income  and  re- 
-ceipts  which  the  testator  intended  for  her 
benefit  and  support  by  more  than  $2,000  an- 
nually, and  to  such  extent  is  his  purpose  de- 
feated and  his  will  thwarted.  And  that  such 
«  result  is  accomplished,  if  at  all,  without 
fault  either  on  her  part  or  that  of  her  trus- 
tees. That  all  were  without  blame,  the  exec- 
utors as  well  as  the  trustees  and  life  tenant. 
In  good  faith  a  conveyance  of  the  property 
was  made  to  the  trustees,  at  a  valuation  es- 
tablished by  a  decree  of  the  court — a  decree 
4nade  in  a  suit  to  which  all  persons  interested 
were  not  only  parties  but  appeared,  and, 
therefore,  it  became  binding  upon  them  and 
must  so  continue  so  long  as  it  stands  with- 
out being  vacated,  modified  or  reversed.  As 
to  these  parties  the  valuation  put  upon  the 
4Lpartment  house  was  and  is  as  conclusive  as 
any  other  part  of  the  judgment.  The  trus- 
tees conld  not,  in  this  suit,  secure  an  addi- 
tional contribution  to  the  trust  by  proving 
that  the  property  conveyed  was  of  less  value 
than  was  decreed,  nor  could  the  executors,  by 
furnishing  proof  that  the  property  was  worth 
a  far  greater  sum,  obtain  an  adjudication 
that  they  had  turned  over  to  the  million  trust 
a  greater  anoount  than  the  decree  adjudged 
its  value  to  be.  The  executors  insist  that  it 
has  not  been  shown  that  the  property,  was 
worth  a  less  sum  than  the  adjudged  value, 
plus  the  cost  of  making  the  improvements, 
but  that  question  need  not  be  considered,  be- 
cause it  was  passed  upon  in  the  construction 
action  and  cannot  now  be  subjected  to  an- 
other and  different  determination.  Unless 
then  there  was  an  agreement  on  the  part  of 
the  executors  to  pay  the  cost  of  the  repairs, 
or  the  conveyance  contained  a  covenant  broad 
enough  to  cover  such  an  expense,  there  would 
seem  to  be  no  basis  whatever  for  imposing 
the  charge  upon  the  estate.  The  correspond- 
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ence  had  at  about  the  time  the  making  of  the 
repairs  was  undertaken  shows  that  the  exec- 
utors did  not  agree  that  the  estate  should 
bear  the  expense,  and  that  it  was  not  under- 
stood otherwise  by  the  other  parties  inter- 
ested. And  the  deed  not  only  did  not  contain 
a  covenant  of  warranty,  but  absolutely  no 
covenant  whatever.  Whether  the  cost  of  the 
repairs  should  be  charged  to  the  capital  of 
the  trust  or  to  the  income  was  the  remaining 
question  as  to  this  item,  and  the  referee  right- 
ly, we  think,  disposed  of  it.  There  was  no 
obligation  on  the  part  of  the  remaindermen 
to  make  the  repairs,  for  remaindermen  are 
not  liable  to  make  repairs  when  not  in  pos- 
session, unless  under  express  agreement  to  do 
so.  Nor  was  the  tenant  for  life  bound  to 
meet  out  of  her  income  this  compulsory  ex- 
penditure. Confronted  with  this  situation, 
and  unable  to  reach  an  agreement  as  to  the 
proper  party  or  fund  to  bear  the  expense,  it 
was  finally  understood  that  the  repairs  should 
be  made,  and  that  the  charge  therefor  should 
fall  according  to  their  legal  rights.  This 
question  is  submitted  to  a  court  of  equity, 
and  its  proper  solution  would  seem  to  be  to 
distribute  the  expense  in  such  a  manner  as 
shall  require  those  who  receive  the  benefit  to 
pay  the  cost.  The  remaindermen  were  bene- 
fited, because  the  expenditure  prevented  the 
whole  or  partial  destruction  of  income-pro- 
ducing property.  The  cost  should,  therefore, 
fall  on  both  in  proportion  to  their  interests, 
and  this  is  effected  by  charging  the  capital 
with  the  expense,  on  the  same  principle  that 
assessments  for  permanent  improvements  are 
charged  against  the  capital  of  an  estate." 
But  it  was  also  held  in  that  case  that  the 
insurance  premiums  paid  on  the  buildings, 
which  formed  part  of  the  trust  fund  should 
be  apportioned  between  the  income  and  the 
principal  ol  the  trust. 
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98  Kan.  10;  167  Poo.  488. 


TXTaters  and  TXTateroonnes  —  Aeeretions 
—  To  "Wliat  liAnd  Formed  —  Qnestion 
of  Faet, 

Whether  accretions  have  been  formed  from 
the  main  bank  of  a  stream  to  an  island  in  the 
channel  or  from  the  island  to  the  bank  is  a 
question  of  material  fact  to  be  determined 
from  the  evidence,  construed,  of  course,  bjr 


994 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


reference  to  well-established  principles  gov- 
erning the  law  of  accretions.  It  is  none  the 
less  a  question  of  fact. 

Apportionment  of  Accretions. 

The  proper  method  or  rule  for  apportioning 
accretions  on  rivers  or  other  bodies  of  water 
between  adjoining  proprietors  depends  upon 
varying  circumstanced  and  conditions  so  that 
it  is  impracticable  to  state  a  general  rule 
that  will  apply  in  all  cases. 

[See  note  at  end  of  this  case.] 

Same. 

On  the  facts  stated  in  the  opinion,  held, 
that  the  adoption  of  a  rule  of  apportionment 
between  two  adjoining  proprietors  by  which 
each  acquires  a  frontage  on  the  new  shore 
proportional  to  his  frontage  on  the  old  one, 
Ijy  an  extension  of  the  original  side  lines,  will 
not  be  disturbed. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Wyaijdotte 
county:  Smith,  Judge. 

Action  by  John  W.  Stark,  plaintiff,  against 
Hunter  M.  Meriwetheir  et  al.,  defendants. 
Judgment  lor  plaintiff.  Defendant  named 
appeals.  The  facts  are  stated  in  the  opinion. 
Affirmed. 

L,  W.  Keplinger,  O.  W.  Trickett,  R.  E. 
Ball  and  Hunter  M.  Meriwether  for  appel- 
lant. 

Edward. C,  Little  for  appellee. 

[11]  PoRTEa,  J.— The  action  in  the  district 
court  was  in  ejectment.  A  jury  was  waived 
and  the  cause  was  submitted  to  the  court. 
There  was  a  judgment  for  plaintiff,  with  spe- 
cial findings  of  fact  and  conclusions  of  law. 
From  the  judgment  the  defendant  appeals. 

Silas  Armstrong  was  the  original  patentee 
of  a  tract  of  land  at  the  junction  of  the  Kan- 
sas and  Missouri  rivers,  containing  nearly 
two  hundred  and  fifty  acres.  Early  in  180 7 
a  g^eat  flood  raised  both  rivers,  and  thero 
was  a  gorge  of  ice  which  broke  through  the 
Armstrong  tract,  cutting  a  new  channel  for 
the  Missouri  river.  There  was  at  that  time 
a  suit  pending  in  the  district  court  of  Wy- 
andotte county  for  partition  of  the  tract,  and 
a  survey  was  ordered  by  the  court.  In  Sep- 
tember, 1867,  the  commissioners  reported  that 
only  about  two  hundred  acres  of  the  origin- 
al tract  was  left,  almost  fifty  acres  having 
washed  away  or  disappeared.  The  report 
was  confirmed  and  the  remainder  of  the  tract 
was  partitioned.  Afterwards  a  contract  was 
made  with  James  F.  Joy  to  riprap  the  bank, 
which  he  did,  completing  the  work  within 
a  few  months.  The  aurvev,  under  which  the 
partition  was  made,  is  known  as  the  Miller 
survey.  The  north,  or  more  properly  speak- 
ing, the  nortli easterly  line  of  this  survey, 
was  from  200  to  300  feet  beyond  the  riprap 
bank. 


The  lands  in  dispute  are  a  part  of  the  Arm- 
strong tract.  The  same  property  was  in- 
volved in  a  case  before  this  court  in  Fow- 
ler  V.  Wood,  73  Kan.  oil,  85  Pac.  763,  117 
Am.  St.  Rep.  634,  6  L.R.A.(X.S.)  162.  A 
part  of  the  same  general  tract  was  involved 
in  the  more  recent  case  of  Wood  v.  McAl- 
pine,  which  was  decided  in.  1911  (Hf)  Kan. 
657,  118  Pac.  1060;  rehearing  detiied.  8(> 
Kan.  804,  805,  121  Pac.  916).  The  general 
location  and  immediate  '  surroundings  are 
shown  in  the  map  accompanying  the  opinion 
in  Fowler  v.  Wood,  supra,  except  that  the 
land  owned  by  plaintiff  Stark  is  there  desig- 
nated as  the  James  tract.  Stark  derives 
title  by  deed  from  Jane  W.  Stark  to  a  piece 
of  land  185  feet  in  width  extending  in  a 
northeasterly  [12]  direction  from  the  center 
of  James  street  to  low-water  mark  on  the 
Missouri  river.  James  street  at  this  point 
runs  northwest,  so  that  Stark's  land  lies  in 
a  northeasterly  direction  riverwards.  A^'hat 
is  called  the  north  line  of  this  tract  is  Ohio 
avenue,  running  at  right  angles  to  James 
street  and  extending  to  the  river.  ^Meri- 
wether,  the  defendant,  owns  lands  immediate- 
ly adjoining  Stark's  on  the  southeast,  and 
also  extending  toM'ard  the  river.  Stark 
claims  tlie  lands  in  dispute  as  accretions 
to  the  main  shore  of  the  Missouri  river. 
Meriwether  contended  in  the  court  below,  and 
still  asserts,  that  the  lands  in  dispute  are 
not  accretions  to  the  main  shore,  but  are 
accretions  to  an  island  in  the  Missouri  river, 
spoken  of  as  Howe  island,  to  which  Meri- 
wether acquired  title  after  long  years  of  liti- 
gation with  Howe. 

The  testimony  in  the  ease  was  voluminous 
and  conflicting.  It  consisted  of  much  oral 
testimonv,  in  which  numerous  witnesses  at- 
tempted  from  recollection  to  show  the  situa- 
tion of  the  river  at  various  times  since  186", 
dozens  of  maps,  plats  and  photographs  made 
at  different  periods  and  at  various  stages  of 
the  river,  together  with  the  pleadings,  re- 
ports of  special  masters,  findings  and  records 
in  several  suits  in  the  federal  courts,  and 
records  of  the  state  courts  in  suits  involvinj; 
the  lands  in  dispute  and  other  lands  similarly 
situated.  From  this  great  mass  of  conflict- 
ing testimony  the  trial  court  found  that  the 
land  in  controversy  is  not  an  accretion  to 
an  island  in  the  Missouri  river,  but  that  it 
was  formed  by  accretions  to  the  mainland. 

Jane  Stark,  through  whom  the  plaintiff 
claims,  and  Meriwether  were  both  parties  to 
the  action  in  Fowler  v.  Wood,  supra,  but 
they  were  fighting  side  by  side,  and  nothing 
decided  in  that  case  can  be  said  to  be  res 
Ju(fir:iffi  as  between  them. 

The  plaintiff  alleged  in  his  reply  that  Mcri- 

wctlior  was  estopped  to  claim  that  the  lands 

in  controversv  were  accretions  to  an  island 

in  the  ^lissouri  river,  because  of  the  position 

.taken  by  him  in  former  litigation.    In  sup- 
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port  of  these  averments  the  plaintiff  oA'cred 
the  records  in  the  case'  of  Meriwether  v.  Fow- 
ler I^nd  Association,  John  W.  Stark,  et  al., 
in  the  United  States  circuit  court  of  Kan- 
sas, and  in  Meriwether  v.  Caskey,  County 
Treasurer  et  al.,  in  the  same  court,  and  in 
Railroad  Company  v.  Caskey,  County  Treas- 
urer, also  in  the  federal  court,  [13]  which 
were  suits  involving  the  disposition  of  $22,- 
000  condemnation  money  paid  into  the  hands 
of  the  county  treasurer  for  the  right  of  way 
of  a  railroad  across  lands  including  those  in 
controversy  here.  Meriwether  and  Stark 
were  parties  in  all  this  litigation,  as  was  also 
the  state  of  Kansas,  which  appeared  by  the 
attorney -general.  The  Howes,  who  claimed 
the  land  was  an  accretion  to  an  island  in 
the  Missouri  river,  were  also  parties.  The 
state  of  Kansas  asserted  that  the  land 
claimed  by  Meriwether,  and  ail  the  land  be- 
tween the  state  line,  Ohio  avenue  and  the* 
riprap  bank  of  the  Missouri  river,  was  an 
island  in  the  Missouri  river,  belonging  to 
Kansas.  In  each  of  these  actions  Meriwether 
alleged  in  his  pleadings  that  the  lands  were 
accretions  to  the  main  land  in  Kanflas.  It 
further  appears  that  as  a  result  of  that  liti- 
i;ation  Meri whether  recovered  about  $20,000, 
and  Jane  W.  Stark,  mother  of  the  plaintiff 
in  this  action,  recovered  her  share  of  the  con- 
demnation fund. 

The  proof  further  showed  that  in  a  num- 
ber of  cases  in  the  state  courts  in  which 
Meriwether  was  a  party,  and  which  involved 
the  title  to  or  the  possession  of  lands  lying 
in  the  same  general  tract,  Meriwether  denied 
that  there  was  an  island  in  the  river  the 
accretions  to  which  extended  to  the  south- 
east side  of  Ohio  avenue.  In  a  cross-com- 
plaint filed  September  5,  1904,  in  one  of  the 
cases  in  the  federal  court,  Meriwether  made 
the  following  averment:  "Your  orator  states 
the  fact  to  be  the  land  was  never  any  portion 
of  any  island  in  the  Missouri  river."  In 
the  same  pleading  he  made  this  averment: 

'*In  the  year  1889,  and  for  several  years 
thereafter,  there  was  %n  island  located  in  the 
Missouri  river  several  hundred  feet  east  of 
the  state  line,  .  .  .  and  accretions  from 
the  Kansas  aliore  subsequently  extended  fur- 
ther north  and  east  until  they  finally  became 
connected  with  the  said  island." 

In  Meriwether  v.  Fowler  Land  Association, 
John  W.  Stark,  Jane  W.  Stark,  S.  K.  Howe, 
et  al.,  filed  September  21,  1900,  in  the  feder- 
al court,  the  bill  in  equity  was  sworn  to  by 
Aferiwether,  in  which  he  set  forth  his  claims 
to  the  lands  and  alleged  that  they  were  part 
of  a  large  tract  located  in  the  state  of  Kan- 
sas, "all  of  which  has  been  formed  by  accre- 
tions to  the  old  south  bank  of  the  Missouri 
river." 

The  findings  of  the  trial  court  are  as  fol- 
lows: 


''1.  That  the  location  of  the  land  in  contro- 
versy is  8h(}A\*n  on  the  map  hereto  attached, 
known  and  described  in  the  evidence  as  the 
Coulter  Map.  [14]  Since  a  time  prior  to 
1800,  and  until  1388,  the  main  channel  of 
the  Missouri  river  was  along  the  old  riprap 
bank  (the  right  bank)  of  the  Missouri  river 
marked  **Rip-llap  Bank"  on  said  map.  The 
distance  along  said  riprap  bank,  from  the 
mouth  of  the  Kaw  River  to  the  State  Line, 
was  3120  feet,  of  which  the  land  then  owned 
by  Stark  had  a  river  frontage  of  185  feet. 
Tlie  land  then  owned  by  Meriwether  and 
those  under  whom  he  claims,  lav  immediate- 
ly  adjoining  and  below  the  Stark  kind  and 
had  a  river  frontage  of  1560  feet. 

"2.  That  in  the  year  1889,  and  the  years 
immediately  following,  dikes  were  extended 
from  the  mouth  of  the  Kaw  river.  The  ac- 
cumulation of  deposit  below  said  dikes  then 
increased  and  grew  in  size  and  elevation. 
The  main  channel  of  the  Missouri  river 
changed  to  a  point  more  than  1000  feet  north 
of  the  old  riprap  bank,  so  that  a  new  right 
bank  of  the  Missouri  river  was  formed,  which 
was  more  than  1000  feet  northerly  from  the 
old  riprap  bank,  and  soon  after  1800,  the 
island  or  islands  east  of  and  near  the  stato 
line  and  the  new  land  formed  as  aforesaid 
became  connected  up  into  one  continuous 
body  of  land.  Tlie  accretions  commencing 
below  the  piling  driven  in  to  form  the  dike, 
and  connecting  with  the  mainland,  extending 
easterly  or  down  the  Missouri  river  until  it 
connected  with  or  joined  the  island  near  the 
state  line. 

"3.  The  total  acreage  of  new  land  gained 
from  the  river  between  the  mouth  of  the  Kaw 
river  and  the  state  line  extended,  and  the  old 
riprap  bank,  is  eighty-seven  and  one  half 
acres,  of  which  Woods  and  others  recovered 
in  the  case  of  Fowler  v.  Wood,  35  j|  acres. 
The  total  area  of  the  land  between  the  exten- 
sion of  the  southerly  line  of  the  Stark  land 
and  the  state  line,  and  the  old  riprap  bank, 
is  twenty-seven  acres,  that  part  extending  be- 
tween the  southerly  and  northerly  lines  of 
the  Stark  land  prolonged  being  six  and  three- 
tenths  acres,  and  the  remainder  being  twen- 
ty and  seven -tenths  acres. 

"4.  In  the  year  1889,  there  was  and  for 
several  years  had  been  an  island  in  the  Mis- 
souri river,  sometimes  called  the  Howe  Is- 
land north  and  in  front  of  the  old  original 
frontage  claimed  by  Meriwether.  At  said 
date,  in  1889,  the  more  elevated  part  of  this 
land  was  in  Missouri  and  had  trees  growing 
thereon,  of  ten  or  twelve  feet  in  height,  also 
two  houses  were  thereon  and  some  portions 
of  the  land  were  enclosed  with  fences. 

"5.  The  island  mentioned  in  the  evidence 
as  a  small  island  which  appeared  in  the  Mis- 
souri river  in  the  vear  1888,  located  on  the 
further  or  northeast  side  of  the  deepest  ]>art 
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of  the  main  channel  of  the  stream  at  a  dis- 
tance of  approximately  200  feet  from  the 
right  or  south  bank  of  the  river,  marked  ''B" 
on  the  Coulter  map,  never  washed  away,  but 
the  extension  of  the  dikes  at  the  mouth  of 
the  Kaw  river  and  the  resulting  formation  of 
new  land  at  and  below  the  mouth  of  said 
river,  caused  the  current  which  theretofore 
flowed  along  the  western  part  of  said  island, 
to  flow  on  the  other  side  of  said  island,  leav- 
ing a  line  of  low  ground  along  the  riprap 
bank  whicli  remained  in  that  condition  until 
the  accretions  which  started  at  the  mouth 
Qf  the  Kaw  river  gradually  extended  east 
and  down  the  Missouri  river,  until  it  con- 
nected the  Howe  island  and  the  main  land 
into  one  body. 

[15]  "6.  Neither  of  the  two  islands  before 
mentioned  ever  washed  away,  but  they  grad- 
ually came  together,  and  by  reason  of  the 
construction  of  the  dikes  at  the  mouth  of  the 
Kaw  river,  as  hereinbefore  stated  and  the 
extension  of  the  islands  and  the  deposits 
against  the  old  bank,  between  the  Stark  land 
and  the  state  line,  there- became  and  was  a 
continuous  formation  of  land  between  the 
upper  end  of  the  so-called  Howe  island  and 
the  mouth  of  the  Kaw  river,  and.  the  main 
current  of  the  stream  was  changed,  so  as  to 
run  on  the  north  side  of  said  Howe  island, 
instead  of  along  the  old  riprap  bank;  but 
the  said  formation  of  new  land  extended  from 
the  dikes  and  mainland  until  it  finally 
reached  the  island  and  was  not  formed  by 
accretions  to  the  island. 

'7.  For  several  years  after  all  of  the  land 
in  controversy  had  become  permanent  land, 
the  old,  original  channel,  which  extended 
along  or  near  the  old  riprap  bank,  remained 
lower  than  the  land  in  controversy,  and  there 
was  water  during  flood  times  to  a  considera- 
ble depth  in  front  of  that  portion  of  the  old 
riprap  bank  which  was  the  original  river 
boundary  of  plaintiff's  land  and  directly  be- 
tween the  land  in  dispute  and  the  land 
claimed  by  plaintiff. 

"8.  The  land  in  controversy  is  about  eight 
hundred  feet  distant  from,  and  is  an  accre- 
tion to  the  land  as  originally  claimed  by 
plaintiff,  prior  to  the  change  in  the  location 
of  the  river  channel. 

"9.  H.  M.  Meriwether,  the  defendant,  was 
not  in  actual  adverse  possession  of  the  land 
in  controversy  for  the  fifteen  years  prior  to 
the  bringing  of  this  action. 

"10.  The  defendant,  H.  M.  Meriwether,  was 
never  a  citizen  or  resident  of  the  state  of 
Kansas. 

"11.  The  island  sometimes  called  the  Howe 
island  never  extended  over  into  Kansas  and 
the  accretions  from  the  state  of  Kansas  did 
extend  over  into  Missouri." 

It  is  said  by  counsel  for  Meriwether  in 
his  brief  that  "where  the  court  confines  it- 


self to  the  questions  of  pure  fact  as  distin- 
guished from  mixed  fact  and  law,  the  findings 
are  substantially  correct."  It  is,  however, 
one  of  the  main  contentions  of  the  defendant 
that  the  trial  court  was  in  error  in  making 
the  following  finding: 

"But  the  said  formation  of  new  land  ex- 
tended from  the  dikes  and  main  land  until 
it  finally  reached  the  island,  and  was  not 
formed  by  accretions  to  the  island.'' 

It  is  strenuously  urged  that  this  is  not  a 
finding  of  pure  fact,  but  one  of  mixed  fact 
and  law,  and  that  it  is  erroneous  because, 
it  is  said,  the  court  had  already  positively 
found  in  its  previous  findings  that  the  Howe- 
Meriwether  island  extended  over  into  Kan- 
sas and  never  washed  away.  It  is  insisted 
that  if  the  island  extended  over  into  Kansas 
at  all.  It  covered  the  very  [16]  l^nd  in  con- 
troversy. At  this  point  counsel  directs  our 
attention  to  a  numb^  of  photographs  offered 
in  evidence  in  proof  of  the  fact  that  part  of 
the  old  channel  next  to  the  riprap  bank  inune- 
diately  in  front  of  the  Stark  land  did  not  fill 
up,  but  remained  in  existence  for  many  years 
after  the  land  in  ccmtroversy  and  other  land 
surrounding  it  was  solid,  usable  land  with 
trees  of  considerable  size  growing  upon  it. 
These  exhibits  were  all  in  efvidence  before  the 
trial  court,  with  explanations  from  a  number 
of  witnesses  showing  the  time  when  the  vari- 
ous photographs  were  taken,  the  position  of 
the  camera  and  the  stage  of  the  river.  Un- 
doubtedly the  trial  court  was  far  better  able 
to  weigh  the  evidence  than  we  are. 

We  can  not  agree  with  counsel  in  his  con- 
struction of  the  findings  in  respect  of  the  lo- 
cation of  the  Howe-Meriwether  island.  His 
contention  lays  stress  upon  the  language  of 
the  court  in  finding  No.  4,  that  in  1889  the 
more  elevated  portion  of  this  island  was  in 
Missouri  and  had  trees  growing  thereon. 
Standing  alone,  the  finding  leaves  an  infer- 
ence that  the  less  elevated  part  of  the  island 
was  in  Kansas;  but  it  is  our  duty  to  recon- 
cile the  findings  if  possible  to  do  so.  We  think 
the  inference  relied  upon*  is  entirely  overcome 
by  the  express  finding  No.  11,  which  reads: 

"The  island  sometimes  called  the  Howe  Is- 
land never  extended  over  into  Kansas  and  the 
accretions  from  the  State  of  Kansas  did  ex- 
tend over  into  Missouri." 

This  finding  is  so  explicit  that  it  leaves 
no  room  for  doubt  as  to  what  the  court  meant 
to  find  the  fact  to  be.  It  is  not  a  conclusion 
of  mixed  fact  and  law,  but  one  of  pure  fact 
Whether  an  accretion  has  been  formed  from 
the  main  bank  of  a  stream  to  an  island,  or 
from  the  island  to  the  bank,  is  always  a 
question  of  fact,  to  be  determined,  of  course, 
by  reference  to  the  law  of  accretions,  but 
none  the  less  it  is  a  question  of  fact.  Upon 
both  qustions,  as  to  whether  the  Howe  island 
extended  into  Kansas,  and  whether  the  lands 
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in  dispute  were  accretions  to  the  main  shore 
or  to  the  island,  there  was  abundance  of 
evidence  from  witnesses  which  supports  the 
findings  of  the  court.  There  was  a  sharp 
conflict  in  the  evidence,  especially  in  the  con- 
ditions testified  to  by  witnesses  from  their 
recollections  extending  back  a  quarter  of  a 
century;  but  wholly  aside  from  the  former 
testimony  of  Meriwether  himself  and  his 
[17]  pleadings  in  various  courts  in  relation 
to  the  same  facts  and  conditions,  there  was 
evidence  which  sustains  the  court's  findings. 
That  the  Coulter  map,  mentioned  in  the  find- 
'  ings,  shows  a  portion  of  the  Howe  island  as 
extending  across  the  state  line  into  Kansas, 
we  do  not  regard  as  conclusive  of  the  fact. 
The  court  has  made  an  express  finding  to 
the  contrary,  and  there  was  evidence  which 
contradicted  the  map  in  this  respect.  It 
is  not  necessary  to  decide  in  this  case  that 
defendant  is  estopped  to  assert  the  exact  op- 
posite of  that  contended  for  by  him  in  form- 
er litigation.  Perhaps  he  ought  to  be  es- 
topped. At  all  events,  the  court  doubtless 
considered  the  evidence  from  the  records  of 
the  previous  litigation  as  some  proof  that 
the  Howe  island  was  never  in  Kansas,  and 
that  the  lands  in  dispute  are  accretions  to 
the  lands  of  plaintiff.  It  is  suggested  that 
all  the  reclamation  work  by  which  the  ac- 
cretions were  formed  has  been  made  at 
Meriwether's  expense,  toward  which  plaintiff 
has  not  contributed,  and  that  plaintiff  has 
already  recovered  more  than  his  share  of 
the  lands.  It  may  be  that  plaintiffs  land 
has  been  benefited  by  the  work  which  de- 
fendant Meriwether  has  carried  on  in  his 
own  interests,  but  with  that  we  have  nothing 
to  do. 

It  is  insisted  that  plaintiff  failed  to  estab- 
lish a  title  paramount  to  that  of  Meriweth- 
er; that  the  most  that  can  be  said  is,  he 
proved  the  land  in  dispute  was  an  accretion 
generally,  and  wholly  failed  to  show  that  it 
was  an  accretion  to  the  part  of  the  mainland 
owned  by  him.  Because  of  the  eighth  find- 
ing, that  the  accretions  started  at  a  point 
several  hundred  yards  upstream  and  worked 
south  and  down  the  river,  it  is  said  that  "by 
no  possibility  could  they  have  got  to  the 
Howe  island  without  going  over  the  land  in 
controversy."  We  think  the  contention  is 
based  upon  a  narrow  interpretation  of  the 
findings.  The  court,  in  substance^  finds  that 
the  extension  of  dikes  upstream  started  the 
formation  of  accretions  all  along  the  riprap 
bank  of  the  river.  Where  they  started  or 
what  originally  caused  them  to  form  is  not 
important.  (Fowler  v.  Wood,  73  Kan.  511, 
649,  85  Pac  763,  117  Am.  St.  Rep.  634,  6 
L.RJl.(N.S.)  162.)  The  court  finds  that  the 
accretions  were  from  the  dikes  and  mainland 
to  the  island.  The  finding  that  the  ground 
between  the  riprap  bank  and  the  island  re- 


mained low  ground  until  the  accretions  con- 
nected with  the  Howe  island  is  not  a  find- 
ing that  the  main  channel  of  the  river 
[18]  in  front  of  Stark's  land  was  not  filled 
up  "until  the  accretions  became  permanent 
land." 

The  side  lines  of  Stark's  land  approached 
the  original  shore  line  at  an  angle  bearing 
north  of  east,  and  the  judgment  extends  his 
lines  across  the  accretions  in  the  same  direc- 
tion, parallel  to  Ohio  avenue.  Meriwether 
has  acquired  the  title  to  a  tract  immediate- 
ly adjoining  that  of  Stark  on  the  south  and 
lower  down,  the  original  shore  line  of  which 
curves  slightly  to  the  east,  and  he  now  con- 
tends that  the  judgment  is  erroneous  in  per- 
mitting Stark's  lines  to  be  extended  in  a 
direction  parallel  to  Ohio  avenue,  and  that 
his  own  lines  should  be  extended  so  as  to 
include  the  lands  in  dispute.  He  has  no  ob- 
jection to  the  extension  of  Stark's  lines  at 
an  obtuse  angle  in  a  north  and  easterly 
direction  across  lands  decided  in  Fowler  v. 
Wood,  supra,  to  belong  to  Annie  B.  Wood, 
et  al.  It  is  said  in  the  brief  of  Stark  that 
Meriwether  raised  the  same  contention  as  to 
the  proper  rule  of  apportionment  of  accre- 
tions in  the  case  of  Fowler  v.  Wood,  in  which 
he  was  a  defendant,  and  that  Meriwether  is 
concluded  or  bound  by  the  fact  that  the  trial 
court  adopted  the  same  rule  there  that  was 
applied  here.  The  affirmance  of  the  judg- 
ment which  awarded  to  the  plaintiffs  in  that 
case  accretions  extending  outward  on  lines 
parallel  to  the  original  lines  can  not  be  re- 
garded as  store  decisis,  because  the  correct- 
ness of  that  rule  of  apportionment  was  not 
presented  to  nor  passed  upon  by  the  court. 
However,  the  afiirmance  of  the  rule  there 
adopted  is  entitled  to  some  weight.  The 
proper  method  or  rule  for  apportioning  ac- 
cretions on  rivers  or  other  bodies  of  water 
between  adjoining  proprietors  depends  upon 
varying  circumstances  and  conditions,  so 
that  it  is  impracticable  to  state  a  general 
rule  that  will  apply  in  all  cases.  There  has 
been,  therefore,  more  or  less  confiict  in  the 
decided  cases.  Numerous  decisions  will  be 
found  which  pay  no  regard  to  the  direction 
of  the  side  lines  between  contiguous  proprie- 
tors. The  various  mles  are  discussed  with 
numerous  citations  in  1  R.  C.  L.  244-247. 
Sometimes  the  rule  adopted  is  to  extend  the 
original  frontage  as  nearly  as  practicable  at 
right  angles  with  the  course  of  the  stream 
or  at  right  angles  with  the  thread  of  the 
stream.  The  main  object  pursued  in  all 
cases  is  to  secure  to  each  riparian  owner  as 
nearly  as  possible  his  former  means  of  ac- 
cess to  the  stream.  In  some  cases  equitable 
rules  have  [19]  been  adopted  where  the  en- 
forcement of  some  arbitrary  rule  would 
have  the  effect  to  deprive  one  proprietor  of 
access  to  the  stream.     The  circumstances  of 


998 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


the  particular  case  may,  and  often  do,  re- 
quire the  modification  of  any  of  tlie  rules. 
(Xote^  21  L.R.A.  776.) 

The  weight  oi  authority  seems  to  recog- 
nize that  "the  proper  rule  to  follow,  unleas 
it  results  in  such  inequalities  as  to  make  it 
inequitable,  is  to  give  the  riparian  proprie- 
tors a  frontage  on  tlie  new  shore  proportion- 
al to  their  frontage  on  the  old  one,  connect- 
ing the  respective  points  by  straight  lines." 
(Note,  26  L.R.A.(N.S.)   257.) 

(See  Nauman  v.  Burch,  91  111.  App.  48; 
Berry  v.  Hoogendoorn,  133  la,  437,  108  N. 
W.  923;  Hathaway  v.  Milwaukee,  132  Wis. 
249,  111  N.  W.  570,  112  N.  W.  455,  9  L.R.A. 
(N.S.)     778,  122  Am.  St.  Rep.  975.) 

We  are  unable  to  discover  from  an  exami- 
nation of  the  abstract  that  the.  trial  court's 
attention  was  expressly  challenged  to  this 
question  or  that  the  court  was  asked  to 
adopt  a  different  rule  of  apportionment. 
The  court  makes  no  finding  showing  the  length 
of  the  new  shore  line  or  the  exact  direction 
of  the  thread  of  the  stream  at  the  present 
time.  Nor  does  it  appear  from  the  record 
that  the  trial  court  was  asked  to  make  find- 
ings of  this  nature.  Among  the  exhibits 
there  is  a  map  made  for  H.  M.  Meriwether 
by  Tuttle  and  Pike  in  1893,  which  shows  the 
then  bank  of  the  Missouri  river  and  the 
thread  of  the  stream.  Neither  the  present 
length  of  the  bank  nor  the  direction  of  the 
thread  of  the  stream  is  shown.  "Exhibit 
37"  is  a  map  with  lines  showing  the  appor- 
tionment of  the  accretions,  which  we  assume 
are  drawn  in  accordance  with  the  rule  which 
defendant  claims  should  have  been  followed. 
When  this  map  was  made,  or  the  purpose 
for  which  it  was  introduced  in  evidence,  is 
not  apparent.  The  essential  facts  to  enable 
this  court  to  formulate  a  rule  for  the  equi- 
table division  of  the  accretions  are  absent, 
from  the  record. 

Except  for  the  purpose  of  enabling  defend- 
ant to  defeat  plaintifrs  claim  to  the  partic- 
ular land  in  dispute,  we  discover  no  reason 
for  the  adoption  in  the  present  case  of  what 
is  called  the  equitable  rule.  The  extension 
of  Meriwether*«  lands  in  exactly  the  same 
way  on  lines  parallel  to  his  original  lot  lines 
will  give  him  access  to  the  Missouri  river, 
if  he  goes  far  enough.  [20]  The  fact  that  he 
will  be  required  to  cross  the  state  line  to 
reach  the  river  does  not  alter  the  situation, 
nor  call  for  the  adoption  of  a  different  rule 
of  apportionment  from  the  one  followed  in 
Fowler  v.  Wood,  73  Kan.  511,  85  Pac.  763. 

We  think  the  findings  are  sustained  by 
sufficient  evidence,  and  therefore  the  judg- 
ment will  be  affirmed. 
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Introductory, 

It  is  the  purpose  of  this  note  to  review' 
the  recent  cases  dealing  with  the  rule  for 
the  apportionment  of  accretions  between 
riparian  owners.  The  earlier  cases  are  col- 
lected and  discussed  in  the  note  to  Malone 
V.  Mobbs,  Ann.  Cas.  1914 A  479. 

In  General, 

It  seems  to  be  well  settled  that  an  equi- 
table division  among  the  riparian  owuerii 
is  the  object  to  be  attained  hy  an  ap- 
portionment of  accretions.  Yutterman  v. 
Grier,  112  Ark.  366,  166  S.  W.  749.  And 
it  follows  that  any  general  rule  which  may 
be  laid  down  is  subject  to  modification  to 
meet  the  special  facts  of  each  particular 
case.  Hohl  v.  Iowa  Cent.  R.  Co.  162  la.  G6, 
143  N.  W.  850.  And  see  the  reported  casp. 
which  was  affirmed  on  rehearing,  99  Kan. 
650,  163  Pac.  162.  As  was  said  in  ITohl 
V.  Iowa  Cent.  R.  Co.  supra:  "We  first  turn 
to  the  facts,  for  upon  them  as  to  one  branch 
of  the  case  must  rest  the  conclusions  we 
shall  reach  as  to  the  legal  and  equitable 
rights  of  the  parties." 

Division  between  Mainland  PropHetorn. 

The  rule  most  frequently  adopted  as  ef- 
fecting an  equitable  apportionment  of  accre- 
tions is  to  allot  to  each  riparian  owner  t)io 
same  proportion  of  the  newly  formed  shore 
line  as  he  owned  of  the  original  shore  line, 
connecting  the  points  of  division  on  the  new 
shore  line  by  straight  lines;  thus  securing 
to  him  as  nearly  as  possible  his  former  means 
of  access  to  the  water.  Miller  v.  Lloyd  (Mo.) 
204  S.  W.  257.  And  see  the  reported  case 
which  was  affirmed  on  rehearing,  99  Kan. 
103  Pac.  152.  Thus  in  the  case  first  cited 
it  was  held  that  a  judgment  giving  to  each 
riparian  owner  frontage  and  accretions  pro- 
portioned to  his  original  frontage  prior  to 
the  formation  of  the  accretions  was  in  ac- 
cordance with  well-recognized   principles. 

But  the  rule  that  the  new  shore  line  should 
be  divided  in  parts  proportionate  to  tlie 
frontage  of  the  riparian  owners  on  the  an- 
cient shore  line,  and  division  lines  tben 
drawn  from  the  old  division  points  to  the 
new,  was  qualified  in  Brown  v.  Spredcels,  18 
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Hawaii  91,  wherein  the  court  8ai<l:  "The 
rule  itself,  although  perhaps  the  correct  one 
to  he  applied  in  general  and  under  ordinary 
(ireumstances,  does  not  apply  to  the  present 
case.  The  correct  and  more  general  rule  is 
that  the  division  of  accretions  should  be 
equitable  with  a  view  to  giving  each  pro- 
prietor a  fa-ir  portion  of  the. accretions  and 
access  to  the  water,  in  view  of  the  contour 


Appellants  now  claim  that,  when  said  land 
was  thus  restored,  thev  were  and  are  the 
owners  thereof  and  entitled  to  its  possession. 
On  the  other  hand,  respondent  claims,  that, 
when  the  river,  by  washing  away  appellant's 
land,  had  reached  her  land,  her  land  then  be- 
came riparian  to  the  river,  and  that  she  be- 
came clothed  with  all  the  rights  of  riparian 
ownership;  that,  as  a  necessary  result  of  such 


and   location   of  the  respective  lands  before   •  riparian  ownership,  she  has  a  right  to  follow 


the  accretions  were  formed.  For  instance, 
the  general  line  of  the  shore  would  oixiinari- 
}y  be  taken  and  the  relative  lengths  of  front- 
age upon  it  irrespective  of  deep  indentations 
and  sharp   projections." 

In  Merrill -Stevens  Co.  v.  Durkee,  62  Fla. 
549,  57  So.  428,  the  court  said:  "The  state 
may  fix  the  exterior  lines  of  a  navigable  river 
if  the  rights  of  the  people  to  the  use  of  the 
waters  and  the  shores  of  the  river  are  not 
tliereby  substantially  impaired;  and  rights 
in  the  submerged  lands  not  within  the  rea- 
sonably fi.\ed  exterior  lines  of  the  river  mav 
l)e  granted  by  legislative  authority  if  such 
grant  does  not  impair  the  rights  of  the  whole 
people  to  the  use  of  the  waters  for  any  pur- 
pose expressed  or  implied  by  law." 

In  Siddall  v.  Hudson  (Tex.)  201  S.  W. 
1029,  it  was  held  that  where  the  water  of  a 
navigable  river  gradually  leaves  its  old  chan- 
nel it  ceases  to  be  the  bed  of  a  navigable 
stream,  and  takes  on  the  nature  of  an  accre- 
tion to  the  land  on  either  side;  the  new 
boundary  line  being  the  center  of  the  channel 
iis  it  existed  before  the  water  left  it. 

In  Allard  v.  Curran  (S.  D.)  168  N.  W. 
TCI,  the  facts  and  tlie  conclusion  of  the  court 
were  stated  as  follows:  "This  action  was 
Tuought  to  quiet  title  to  a  tract  of  hind 
claimed  by  appellants  and  described  as  lots 
'>  and  7  in  section  31,  in  a  certain  to.wnship 
in  Union  coiintv.  As  originallv  surveyed, 
^aid  tract  •  of  land  was  bounded  on  the 
8outh  of  the  Missouri  river  and  on  the  north 
by  the  southwest  quarter  of  section  30,  in 
the  Slime  townsliip,  and  which  belongs  to  re- 
spondent. During  the  ten-year  period  beween 
1S78  and  1888,  the  river  cut  away  its  bank 
along  the  south  die  of  lots  5  and  7,  in  section 
31,  and,  by  gradual  and  imperceptiljle  de- 
grees, eroded  and  waslied  away  the  surface 
of  said  land  until  it  became  entirely  sub- 
merged by  the  river.  Such  action  of  the 
river  continued  until  some  portions  of  the 
respondent's  lands  were  also  washed  away, 
though  to  what  extent  does  not  appear,  nor 
is  it  material.  Sometime  after  1888,  the  river 
commenced  to  recede  from  the  land  thus  sub- 
merged and,  by  the  gradual  deposit  of  silt 
and  alluvium,  restored  the  land  that  had 
l)fen  washed  away.  Xot  only  was  the  land 
in  section  30  restored,  but  the  river  continued 
to  recede  until,  by  the  year  1900,  lots  ."?  and 
7  in  section  31  had  also  been  fullv  r(»>tored. 


the  river  bank,  as  it  recedes,  as  the  boundary 
of  her  land;  and  that  she  is  the  owner  of  all 
the  land  that  was  created  in  front  of  her  land 
as  it  existed  at  the  time  the  river  commenced 
to  recede.  This  contention  necessarily  in^ 
eludes  the  proposition  that,  when  the  river 
washed  away  the  surface  of  appellant's  land, 
the  land  itself  was  utterly  destroyed,  and  that 
appellant's  had  nothing  left  that  could  be 
the  subject  of  ownership  or  that  could  be 
added  or  restored  when  the  river  receded  and 
replaced  the  portion  of  the  land  that  had 
l>een  carried  away.  It  appears  in  the  record 
that  appellants  were  claiming  under  tax 
deeds  based  upon  taxes  levied  upon  said  lots 
5  and  7,  subsequent  to  the  restoration  of  the 
said  land.  Respondent  claims  that  these 
deeds  are  void,  for  the  reason  that  there  was 
no  such  land  as  lots  5  and  7  in  existence  at 
tlie  time  said  taxes  were  attempted  to  be 
levied.  That  respondent's  contention  relative 
to  her  riparian  rights  is  supported  by  some 
of  the  courts  cannot  be  questioned.  In 
Welles  V.  Bailey,  55  Conn.  292,  10  Atl.  565, 
3  Am.  St.  Rep.  48,  the  rule  applicable  to 
such  cases  is  stated  as  follows:  'If  a  par- 
ticular tract  was  entirely  cut  off  from  a  river 
by  an  intervening  tract,  and  that  intervening 
tract  should  be  gradually  washed  away  until 
the  remoter  tract  was  reached  bv  the  river, 
the  latter  tract  would  become  riparian  as 
much  as  if  it  had  been  originally  such.  This 
follows  necessarily  from  the  ordinary  appli- 
cation of  the  principle.  All  original  lines 
submerged  by  the  river  have  ceased  to  exist; 
the  fiver  is  itself  a  natural  boundary,  and 
every  changing  condition  of  the  river  in  rela- 
tion to  adjoining  lands  is  treated  as  a  natiiral 
relation,  and  is  not  afitected  in  any  manner 
by  the  relations  of  the  river  and  the  land  at 
any  former  period.  If,  after  washing  away 
the  intervening  lot,  it  should  encroach  upon 
the  remoter  lot,  and  should  then  begin  to 
change  its  movement  in  the  other  direction, 
gradually  restoring  what  it  had  taken  away 
from  the  remoter  lot,  and  finally  all  that  it 
had  taken  from  the  intervening  lot,  the  whole, 
by  the  law  of  accretion,  would  belong  to  the 
remoter,  but  now  proximate,  lot.  Having 
liecome  riparian,  it  has  all  riparian  rights. 
This  general  principle  is  recognized  by  all 
the  textwriters  and  by  numerous  decisions 
of  the  English  and  American  courts.  The 
river  boundary  is  treated  in  all  cases  as  a 
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natural  boundary,  and  the  rights  of  the  par- 
ties as  changing  with  the  change  of  its  bed.' 
In  Peuker  v.  Canter,  62  Kan.  363,  63  Pac. 
617,  the  Missouri  river  washed  away  all  of 
the  tract  that  was  riparian  to  the  river  and 
for  some  distance  into  the  more  remote  tract. 
The  river  then  receded  and,  by  accretion,  re- 
stored all  of  both  tracts  precisely  as  was 
done  in  this  case.  The  supreme  court  of 
Kansas  followed  the  rule  announced  in  Welles 
V.  Bailey,  supra,  above  quoted.  This  rule  ap- 
pears, as  is  indicated  by  some  of  the  above- 
quoted  language,  to  have  sprung  from  the 
fact  that,  when  the  riparian  estate  is  de- 
stroyed and  carried  away,  the  boundary  line 
between  that  and  the  adjacent  estate  is  ob- 
literated and  lost,  and  that,  in  case  of  restora- 
tion by  accretion  or  reliction,  there  is  no 
way  of  identifying  the  original  estate,  and 
therefore  it  is  deemed  to  have  been  entirely 
destroyed  and  lost.  But  no  such  reason  ex- 
ists in  this  case.  The  boundary  line  between 
the  lands  of  appellant  and  respondent  was 
R  government  section  line,  and  of  course  can 
be  re-established  without  difficulty.  In  the 
absence  of  the  reason,  there  is  no  justification 
for  the  rule.  Without  holding  that,  in  all 
cases  where  land  has  been  carried  away  or 
submerged  by  the  action  of  the  water  in  a 
lake  or  river  and  afterward  restored  by  the 
action  of  such  water,  such  land  belongs  to 
the  original  owner  thereof,  we  can  see  no  rea- 
son, in  justice  or  equity,  why  the  land  in- 
volved in  this  case,  after  it  had  been  restored 
by  the  river,  should  be  given  to  respondent 
merely  because  the  river  had  at  some  time 
touched  her  land.  After  her  land  had  been 
fully  restored  to  her,  she  had  all  that  she 
was  entitled  to  or  in  good  conscience  could 
demand." 

Division  between  Island  and  Mainland 

Proprietors, 

In  Perks  t.  McCracken,  189  Ky.  590,*  184 
S.  W.  891,  the  question  involved  was  whether 
an  island  was  Kentucky  territory  or  a  part 
of  the  state  of  Illinois.  The  court  said: 
"When  Virginia  ceded  to  the  United  States 
the  Northwest  Territory  in  the  year  1784,  she 
retained  title  to  the  bed  of  the  Ohio  river  at 
the  low-water  mark  on  its  north  or  northwest 
side.  When  Kentucky  became  a  state  on 
June  1,  1792,  she  succeeded  to  the  rights  of 
Virginia.  Her  jurisdiction  continues  just  as 
it  existed  at  the  time  of  her  admission  to  tiie 
Union,  and  is  not  affected  by  the  action  of 
the  forces  of  nature  upon  the  course  of  the 
river.  Indiana  v.  Kentucky,  136  U.  R.  479, 
10  S.  Ct.  1061,  34  U.  S.  (L.^ed.)  329;  Church 
V.  Chambers,  3  Dana  279;  McFarland  v. 
McKnight,  6  B.  Mon.  600;  Fleming  v.  Ken- 
ney,  4  J.  J.  Marsh.  165.  The  question  is, 
where  was  the  low-water  mark  at  the  time 


Kentucky  became  a  state,  and  does  the  island 
in  question  lie  between  the  low-water  mark 
as  it  then  existed  and  the  Kentucky  shore? 
If  so,  it  is  a  part  of  Kentucky.     WTiile  de- 
fendants   introduced    some    evidence    to    the 
effect  that  the  island  in  question  had  been 
connected  with  the  mainland  on  the  Illinois 
side   for   a   great   many   years,   the   decided 
weight  of  the  evidence  is  to  the  effect  that 
the   sand   bar   from   wliich   the   gravel    and 
sand   were   removed   is   an   accretion   to   tlie 
towhead  originally  patented,  and  that  many 
years  ago  the  channel  separating  the  island 
from  the  main  Illinois  shore  was  very  much 
broader  and  deeper  than  it  is  now,  and  wa$» 
navigable  at  all   seasons   of  the  year;    and» 
although    the    channel    has    since   then    been 
filled  up   and   at-  times  is   almost  dry,  yet^ 
during   a   large   portion   of   the   year,    it   ia- 
navigable,  even  at  the  present  time,  by  very 
large   boats.     Of   course,   the   evidence   does^ 
not  carry  us  back  to  the  time  of  the  cession 
of   the   northwest  territory  or   to   the   time 
when  Kentucky  became  a  state,  but,  in  view 
of   the   fact   that   a  great  many   years   ago- 
the  channel  between  the  mainland  and  the 
island   was   very   much   broader   and   deeper 
than  it  is  now,  we  conclude  that  the  evidence 
fully  sustains  the  conclusion  of  the  jury  that 
the  island  in  question  lies  between  the  Ken- 
tucky shore  and  the  low-water  mark  of  the 
Ohio  on  its  northwest  side  as  it  existed  when 
Kentucky  became  a  state.     But  the  point  is 
made  that  the  sand  and  gravel  were  removed 
from   a   sand    bar    not   included   within    the 
Rawlings  survey,  but  as  this  sand  bar  does 
not  lie  at  right  angles  to  the  thread  of  the 
stream,  but  is  parallel  .therewith,  plaintiff  is 
not  the  owner  of  the  sand  bar  by  virtue  of  the 
ownership  of  the  island  or  towhead.  In  the 
first  place,  it  may  be  said  that  while  there 
is  some  evidence  tending  to  show  that  the 
sand  and  gravel  were  not  removed  from  that 
part  of  the  towhead  covered  by  the  patent,. 
the  weight  of  the  evidence  is  to  the  contrarv^ 
In  the  second  place,  the  doctrine  contended 
for   is   not   applicable   to   the   facts   of  this 
case.     This  is  not  ^  contest  between  the  ri- 
parian  proprietors  of  lots  originally^  front- 
ing on  the  Ohio  river  of  the  Kentuclcy  side. 
In  such  a  case  the  owners  of  the  lots  are  en- 
titled to  the  lands  added  thereto  by  accre- 
tion,   to    be    ascertained    by    extending    the 
original  river  frontage  of  the  respective  lots 
as  nearly  as  practicable  at  right  angles  with 
the  course  of  the  river.     Miller,  etc.  v.  Hep- 
burn, 8  Bush  326.    Nor  is  it  a  contest  between 
Kentucky  shore  owners,  or  between  the  owner 
of  an   island   and  a  Kentucky  shore  owner ^ 
or  between  the  owners  of  separate  islands,  over 
the  ownership  of  an  independent  island  lying 
in  the  Ohio  river.     It  is  a  question  of  title 
between  the  owner  of  an  island  to  which  the 
Rand  bar  is  an  actual  accretion  and  the  owner 
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of  the  Illinois  shore  to  which  it  is  not  an 
accretion.  Being  an  actual  accretion  to,  and 
therefore  a  part  of  the  towhead  island,  the 
title  thereto  is  in  the  owner  of  the  island, 
regardless  of  the  direction  in  which  the  accre- 
tion runs.** 

In  Gillihan  v.  aeloha,  74  Ore.  462,  145  Pac. 
1061,  it  was  claimed  that  sands  lying  in  front 
of   a  riparian  owner's  land  and   above  the 
«outh  end  of  an  island,  known  as  Coon  island, 
were  not  accretions,  but  were  artificial  de- 
posit caused  by  pumping  sand  from  a  dredger, 
:and  therefore  constituted  an  avulsion.     The 
court    said:     'That    the    operation    of    the 
dredger  increased  the  height  of  the  sands  al- 
ready forming,  and  that  these  sands  working 
down  stream  in  high  water  also  contributed 
to  fill  up  Coon  island  slough  more  or  less 
along  its  entire  length,  is  undoubtedly  true. 
They  were  pumped  or  carried  from  one  channel 
to  the  other,  not  with  the  intent  that  they 
should  serve  as  a  filler  for  the  westerly  chan* 
nel,  but  in  order  to  get  rid  of  them  in  the 
«ast  channel.     Being  left  subject  to  the  ac- 
tion of  the  enormous  seasonal  high  waters - 
prevailing  at  this  point  during  the  freshet 
reason  of  the  Columbia  and  Willamette  riv- 
•ers,    a   portion    has    worked    down    anl    de- 
posited   along   the    slough,    attaching    itself 
«ither  to  Sauvies  or  Coon  island  and  swelling 
the  accretions  there,  while  still  ano.ther  por- 
tion— and  the  largest — remained  at  or  near 
the  place  deposited  and  increased  the  height 
of  the  accretions  at  that  point.     The  result 
of   defendant's   theory   of   the   case   is   that, 
whereas  in  1879  plaintiffs  had  a  navigable 
river  flowing  down  in  front  of  their  premises, 
giving  them  a  mile  of  navigable  water  front, 
equity  will  give  practically  all  the  land  that 
now  occupies  that  water  front  to  their  neigh- 
bor, who  still  has  a  mile  of  water  front  and 
more  land  than  he  originally  purchased.    As 
against  every  one  but  the  state,  concerning 
the  rights  of  which  we  express  no  opinion, 
plaintiffs  are  the  owners  of  any  artificial  ex- 
tension of  the  land  caused  by  dumping  or 
pumping  sands  against  the  bank.     The  law 
zealously  guards  the  right  of  a  riparian  own- 
er to  have  access  to  the  stream  upon  which 
his  land  is  situated;  and  while  the  right  of 
the   government  of  the  state   to   artificially 
extend  the  banks  as  was  done  in  this  instance 
in   the  interest  of  commerce,  is  paramount, 
we  are  disposed  to  hold  that,  in  the  absence 
of   any   assertion   of   title   or   possession   by 
the    state  or  the  general  government,   such 
•extension  accrues  to  the  shore  owner." 

A  riparian  proprietor  has  been  held  to  be 
the  owner  of  all  the  accessions  made  <  to  his 
land  by  the  deposits  made  between  his  bank 
and  the  middle  thread  of  the  stream.  Caugh- 
lin  V.  Wilson,  167  Ky.  35,  180  S.  W.  40.  See 
also  Maw  v.  Bruneau,  37  S.  D.  75,  156  N.  W. 
792. 


In  the  reported  case  it  is  held  on  the  evi- 
dence that  the  accretions  in  question  formed 
on  the  mainland  and  not  on  an  island,  and  on 
a  reargument  (99  Kan.  650,  163  Pac.  152)  it 
was  held  that  the  island  proprietor  was  es- 
topped by  the  position  taken  in  previous  liti- 
gation to  dispute  that  fact. 

In  Miaaowri  it  has  been  held  that  the  owner 
of  accretions  formed  on  the  shore  which  the 
water  cuts  and  divides  into  two  tracts,  does 
not  lose  either  tract  or  any  portion  thereof, 
except  that  which  has  been  washed  away  by 
the  stream.  Grady  v.  Royar  (Mo.)  181  S. 
W.  428.  And  the  subsequent  cutting  of  a 
channel  through  the  accretions  formed  does 
not  affect  the  title  thereto.  Miller  y.  Lloyd 
(Mo.)  204  S.  W.  257, 
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''Children'*  —  Am  Including;  GrandeUl- 
dren. 

Ordinarily,  the  word  "children''  means  the 
immediate  offspring,  and  does  not  include 
"grandchildren." 

[See  note  at  end  of  this  case.] 

Same. 

The  word  "children,"  as  used  in  subdivision 
3  of  section  8418,  Rev.  Laws  1910,  which  pro- 
vides that,  if  there  be  no  issue,  nor  husband, 
nor  wife,  nor  father,  nor  mother,  the  estate 
of  an  intestate  descends  in  equal  shares  to 
the  brothers  and  sisters  of  the  decedent,  and 
to  the  children  of  any  deceased  brother  or 
sister,  by  right  of  representation,  does  not  in- 
clude grandchildren  of  a  deceased  brother  or 
sister  of  the  intestate. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  District  Court,  Le  Flore  county: 
Bbown,  Judge. 

Action  by  8.  Lee  Lowrey,  plaintiff,  against 
Mack  H.  Le  Flore,  defendant.  Judgment  for 
defendant.  Plaintiff  brings  error.  The  facts 
are  stated  in  the  opinion.    Afeibmed. 

Hale  A  Lunsford  and   While  d  Du  Bois 
for  plaintiff  in  error. 
Jones  d  Lester  for  defendant  in  error. 

[235]  RoBBERTS,  C. — ^This  case  comes  here 
on   appeal   from   Le   Flore  county,   and   in- 
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volves  a  question  of  iuheritaiice,  and  thereby, 
a  construction  of  the  laws  of  succession  and 
distribution  in  this  state. 

The  record  shows  that  the  plaintiff  in  er- 
ror, S.  Lee  Lowrey,  commenced  this  action 
in  the  district  court  of  Le  Flore  county, 
alleging  that  he  was  the  owner  of  an  un- 
divided one-eighth  interest  in  certain  real 
estate  in  that  [236]  county,  and'  that  the 
defendant,  in  error.  Mack  H.  Le  Flore, 
claimed  to  be  the  sole  and  only  owner  of 
said  entire  property.  And  plaintiff  prayed 
to  have  the  title  to  said  one-eighth  interest 
in  said  real  estate  settled  and  quieted  in 
him.  The  plaintiff  claims  title  by  conveyance 
from  Kizzie  Woods,  who  was  the  grand- 
niece  of  Mary  Le  Flore,  the  deceased  owner 
of  the  land,  as  will  be  hereinafter  fully 
explained.  The  defendant  answered,  denying 
title  in  plaintiff,  and  prayed  that  title  to 
the '  entire  tract  be  settled  and  quieted  in 
himself  as  the  sole  and  only  heir  of  said 
Mary  Le  Flore.  A  copy  of  the  deed  from 
Kizzie  Woods  to  plaintiff  is  attached  to  the 
petition  and  is  not  questioned. 

On  the  trial  of  the  case  the  parties  entered 
into  an  agreed  statement  of  facts,  which  in- 
cludes all  the  evidence,  and  is  as  follows: 

"It  is  agreed  by  and  between  S.  Lee  Low- 
rey, the  plaintiff  above  named,  and  Mack  H. 
Le  Flore,  the  defendant  above  named: 

"(1)  It  is  agreed  that  Mary  Le  Flore 
was  a  full-blood  Choctaw  Indian,  whose  roll 
number  was  8915,  and  that  the  said  allottee 
died  intestate  on  the  night  of  the  22d  day 
of  June,  A.D.  1911,  and  that  at  the  time  of 
her  death  she  had  no  father,  no  mother,  no 
husband,  no  sister,  no  brother,  and  no  issue, 
and  that  she  received  from  the  government 
of  the  United  States,  as  her  part  and  parcel 
of  land  from  the  Choctaw  and  Chickasaw 
Tribes  of  Indians,  the  following  described 
real  estate,  and  that  she  was  in  actual  pos- 
session of  same,  as  follows,  to  wit:  [Here 
follows  description  of  land  set  out  in  peti- 
tion.] 

"(2)  It  is  agreed  by  and  between  the  par- 
ties hereto  that  Mary  Le  Flore,  deceased, 
had  one  brother,  Wallace  Le  Flore,  who  died 
in  the  year  1864,  leaving  the  following  chil- 
dren and  heirs  of  Mary  Le  Flore:  First, 
Mack  H.  Le  Flore,  this  defendant,  who  was 
living  at  the  time  of  the  death  of  Mary  Le 
Flore  on  the  22d  day  of  June,  1911, 
[237]  and  who  is  now  living;  second,  Lizzie 
Holson,  a  sister  of  Mack  H.  Le  Flore,  and 
a  daughter  of  Wallace  Le  Flore. 

**(3)  And  it  is  expressly  agreed  that  the 
said  Lizzie  Holson  was  a  niece  of  the  said 
Mary  Le  Flore,  deceased,  and  that  the  said 
Lizzie  Holson  died  near  Summer  field,  Le 
Flore  county,  Okla.,  on  Monday  night,  Sep- 
tember 5,  1910. 

"(4)  It  is  agreed  by  and  between  the  par- 
ties hereto  that  Kizzie  W^oods  was  a  daughter 


of  Lizzie  Holson,  and   that  Stephen  Woods. 
is  the  husband  of  Kizzie  Woods. 

"(5)  That  Isabella  Burns,  Suckey  Holson, 
and  Nancy  Le  Flore  were  each  sisters  of 
Mack  H.  Le  Flore,  and  daughters  of  Wal- 
lace Le  Flore,  and  that  the  said  Isabella 
Burns,  Suckey  Holson,  and  Xaifcy  Le  Flore 
died  long  prior  to  the  death  of  ^lary  Le 
Flore,  above  mentioned.- 

"(6)  It  is  agreed  between  the  plaiutitT 
and  defendant  in  this  action  that  the  copy 
of  a  deed  attached  hereto  and  made  a  part 
of  this  agreed  statement  of  facts  is  a  true, 
correct,  and  exact  copy  of  a  deed  execiite<l 
by  Kizzie  Woods  and  her  husband,  Stephens 
Woods,  to  this  plaintiff,  S.  Lee  Lowrey. 

"(7)  It  is  agreed  that  Mack  H,  Le  Flore 
is  a  son  of  Wallace  Le  Flore,  deceased,  a 
brother  of  the  intestate,  Mary  Le  Flore. 

''(8)  It  is  alsq  agreed  that  Mack  H.  Le 
Flore  is  a  full-blood  Choctaw  Indian,  whose 
roll  number  is  8821. 

"(9)  It  is  also  agreed  by  the  parties  here- 
to that  Kizzie  Woods  is  a  Choctaw  Indian, 
whose  roll  number  is  6015,  and  w^hose  quan- 
tum of  Indian  blood  is  one-fourth,  and  that 
the  said  Kizzie  Woods  is  a  daughter  of 
Lizzie  Holson,  who  was  the  daughter  of  Wal- 
lace Le  Flore,  a  brother  of  Mary  Le  Flore, 
deceased. 

"(10)  It  is  also  agreed  by  the  parties 
hereto  tliat  Lizzie  Holson  is  the  mother  of 
Kizzie  Woods,  and  a  sister  of  ^lack  H.  Le 
Flore,  the  defendant." 

[238]  From  tlie  foregoing  a.srreed  statement 
of  facts  we  find  tliat  Mary  Le  Flore,  a  fiill- 
blood  Choctaw  Indian,  died  intestate  in  1911. 
At  the  time  of  her  death  she  was  the  owner 
of  certain  real  estate  in  Le  Flore  county, 
Okla.,  and  had  no  father,  no  mother,  no 
husband,  no  sister,  .no  brother  living,  and 
no  issue.  She  had  one  brother,  Wallace  Le 
Flore,  who  died  in  1864.  Wallace  Le  Flore 
had  two  children;  First,  Mack  H.  Le  Flore, 
this  defendant,  now  living;  second,  Lizzie 
Holson,  a  daughter,  who  died  in  1910.  Kizzie 
Woods  is  a  daughter  of  Lizzie  Holson,  and  a 
granddaughter  of  Wallace  Le  Flore,  who  was 
the  brother  of  Mary  Le  Flore.  The  plain- 
tiff herein  is  the  grantee  of  Kizzie  Woods, 
and  therefore  the  owner  of  any  interest  that 
said  Kizzie  Woods  might  have  had  in  the  real 
estate  owned  by  Mary  Le  Flore  at  the  time 
of  her  death.  In  other  words,  the  plaintiff 
herein,  S.  Lee  Lowrey,  is  the  grantee  of 
Kizzie  Woods,  who  is  the  daughter  of  Lizzie 
Holson,  deceased,  who  was  the  daughter  of 
Wallace  Le .  Flore,  deceased,  who  was  tlie 
brother  of  Mary  Le  Flore,  deceased,  who  was 
the  owner  of  the  land  in  controversy  at  the 
time  of  her  death. 

From  the  foregoing  facts  we  have  square- 
ly presented  the  question  whether  the  de- 
fendant, ^lack  H.  Le  Flore,  the  nephew  and 
nearest  of  kin  of  Mary  Le  Flore,  became  the 
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sole  and  only  heir  and  owner  of  her  estate, 
or  did  Lizzie  Woods,  the  chi]4  of  Mack's 
deceased  sister,  inherit  through  her  mother, 
Lizzie  Holson?  The  trial  court  concluded, 
as  a  matter  of  law,  and  we  think  correctl}', 
that  Mack  H.  Le  Flore  was  the  only  heir, 
and  that,  Kizzie  Woods  not  heing  a  child  oi 
a  brother  or  sister  of  the  intestate  (a  niece), 
but  a  grandniece,  she  was  not  an  heir,  and 
did  not  inherit.  The  law  of  succession  and 
distribution  [239]  involved  herein  is  found 
in  subdivision  3,  4,  and  6  of  section  8418, 
Rev.  Laws  Okla.  1910,  Ann.  as  follows: 

''Third.  If  there  be  no  issue,  nor  husband 
nor  wife,  nor  father,  nor  mother,  then  in 
equal  shares  to  the  brothers  and  sisters  of 
the  decedent,  and  to  the  children  of  any 
deceased  brother  or  sister,  bj  right  of  rep- 
resentation.    .     .    . 

"Fourth.  If  the  decedent  leave  no  issue  nor 
husband  nor  wife,  nor  father  and  no  brother 
or  sister  is  living  at  the  time  of  his  death, 
the  estate  goes  to  his  mother,  to  tlie  ex- 
clusion of  the  issue,  if  any,  of  deceased 
brothers  or  sisters.    .    .    . 

"Sixth.  If  the  decedent  leave  no  issue,  nor 
husband  or  wife,  and  no  father  or  mother, 
nor  brother  nor  sister,  the  estate  must  go 
to  the  next  of  kin,  in  equal  degree,  excepting 
that  when  there  are  two  or  more  collateral 
kindred,  in  equal  degree,  but  claiming 
through  different  ancestors,  those  who 
claimed  through  the  nearest  ancestors  must 
be  preferred  to  those  claiming  through  an 
ancestor  more  remote." 

The  third  subdivision  covers  this  case,  and 
provides: 

"If  there  be  no  issue,  husband,  w^ife,  father 
nor  mother,  then  ...  to  the  children 
of  any  deceased  brother  or  sister." 

WTiat  or  who  is  meant  here  by  the  term 
"children?"  Mack  H.  Le  Flore  is  the  child 
of  Wallace  Le  Flore,  a  deceased  brother  of 
the  intestate.  Kizzie  Woods  is  not  a  child 
of  a  brother  or  sister  of  the  intestate,  but 
a  grandchild  of  Wallace  Le  Flore,  the  brother 
of  the  intestate,  and  therefore  does  not  come 
within  the  language  of  the  statute.  Coun- 
sel for  plaintiff  in  error  contends  that  the 
term  "children,"  as  here  used,  is  synonymous 
with  the  word  "issue,"  and  includes  grand- 
children, and  upon  the  same  reasoning  would 
include  all  descendants  down  the  line  as  far 
as  it  could  be.  traced.  We  do  not  so  under- 
stand, the  [240]  law,  nor  the  word  as  it  is 
here  used.  So  far  as  we  have  been  able  to 
learn,  this  statute  has  never  been  construed 
by  jthis  court,  so  far  as  it  relates  to  the 
question  in  hand.  The  statute  seems  to  have 
come  to  us  from  California  via  Dakota,  and 
we  find  that  the  Supreme  Court  of  the  for- 
mer state  passed  upon  the  question  and  con- 
strued this  particular  section  lon^  before 
it  was  adopted  by  the  territory  of  Oklahoma. 


In  the  matter  of  the  William  Curry's  Es- 
tate, 39  Cal.  529,  that  court  says: 

"The  determination  of  the  controversy  in- 
volves the  construction  of  that  portion  of  tlie 
third  subdivision  of  the  first  section  of  the 
statute  of  descents  and  distributions  which 
is  as  follows:  "Third.  If  there  be  no  issue, 
nor  husband  nor  wife,  nor  fatlier,  then  in 
equal  shares  to  the  brothers  and  sisters  of 
the  intestate,  and  to  the  children  of  any 
deceased  brother  or  sister  by  right  of  rep- 
resentation.' And  the  exact  question  is, 
whether  or  not  the  grandchildren  of  the  de- 
ceased, Mrs.  Shaw,  are  to  be  considered  as 
her  'children'  within  the  expression  of  the 
statute,  and,  as  such  children,  entitled  to 
the  share  which  their  father  would  have 
taken  had  he  survived  the  intestate.  There 
is  no  doubt  that  in  the  popular  understand- 
ing the  word  'children'  does  not  include 
grandchildren,  but  is  confined  to  the  de- 
scendants in  the  first  degree — the  immediate 
offspring;  and  it  may  generally  be  said,  too, 
that  the  construction  put  upon  this  word 
by  law  accords  with  the  popular  significa- 
tion.    .     .     . 

"The  statutory  provision  under  considera- 
tion is  one  which  regulates  thfe  distribution 
of  property  in  the  collateral  descending  line, 
and  we  think  that  the  word  'children'  should 
receive  the  construction  which,  as  wt  have 
said,  comports  with  its  usual  legal  and  popu- 
lar definition.  Upon  the  point  involved  here, 
too,  our  statute  seems  to  substantially  con- 
form to  the  English  statute  of  Charles  II., 
which  was  in  turn  borrowed  from  the  llStli 
Xovel  of  Justinian,  and  the  general  rule  of 
both  the  novel  and  of  the  statute  of  Charles 
is  that  among  collaterals  representation 
[241]  is  not  admitted  after  the  immediate 
offspring  of  brothers  and  sisters.  Decree 
affirmed." 

That  decision  was  approved  in  1897,  in 
the  case  of  In  re  Caffrey,  5  Cof.  Pro.  Dec. 
(Cal.)   439,  where  it  is  said: 

"If  a  person  dies  without  leaving  surviv- 
ing issue,  wife,  father,  mother,  brother,  or 
sister,  but  leaving  a  niece  and  a  grandniece, 
the  grandniece  is  not  entitled,  under  sub- 
division 3  of  this  section,  to  inherit  from  the 
estate." 

In  speaking  upon  the  same  subject  involv- 
ing a  like  statute  and  question  the  Supreme 
Court  in  Peeler  v.  Peeler,  68  Miss.  147,  8 
So.  393,  say: 

"The  obvious  and  usual  signification  of  the 
word  employed,  'children,'  and  the  manifest 
intention  of  the  Legislature  in  enacting  the 
statute,  alike,  require  us  to  declare  that 
grandchildren  are  not  included  in  the  phrase 
employed   in   the   statute   heing  considered." 

Having  the  same  question  before  it,  the 
Supreme    Court   of    Nebraska,    in    Brown    v. 
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Brown,  71  Neb.  209,  98  N.  W.  718^  115  Am. 
St.  Rep.  576,  8  Ann.  Cae.  635,  declare: 

"It  is  argued  at  some  length  that  the 
court  erred  in  overruling  the  demurrer  to 
the  petition  of  intervention.  As  such  peti- 
tion stood  when  the  demurrer  was  overruled, 
it  was  based  on  the  theory  that  the  inter- 
venors,  who,  it  will  be  remembered,  are  grand- 
children of  the  testator,  were  included  with- 
in the  term  'children*  in  the  residuary  clause* 
of  the  will.  That  theory,  to  our  minds,  is 
untenable.  It  is  a  familiar  rule  of  construc- 
tion that,  ordinarily,  words  should  be  taken 
in  the  sense  in  whicli  they  are  commonly 
used.  It  is  a  matter  of  common  knowledge 
that,  in  ordinary  conversation  and  the  af- 
fairs of  life,  the  word  'child'  is  commonly 
used  to  designate  a  son  or  daughter,  a  male 
or  female  descendant  of  the  first  degree. 
Such  is  Webster's  definition  of  the  term,  and 
such  is  its  primary  [242]  signification  ac- 
cording to  all  standard  lexicons.  It  is  safe 
to  say  that,  standing  alone,  it  is  never  under- 
stood to  mean  'grandchildren.'  Bouvier  says: 
'The  term  "children"  does  not,  ordinarily 
and  properly  speaking,  include  grandchildren 
or  issue  generally.* " 

Tlie  same  proposition  was  before  the  Su- 
preme Court  of  Michigan  in  Ghapoton's  Es- 
tate, 104  Mich.  11,  61  N.  W.  892,  63  Am. 
St.  Rep.  454,  in  which  they  say: 

"The  word  'children,'  as  used  in  a  stat- 
ute providing  that,  if  the  intestate  shall 
leave  no  issue,  father,  or  mother,  his  or 
her  estate  shall  descend,  subject  to  the  pro- 
vision therein  made  for  the  widow  or  hus- 
band, in  equal  shares  to  his  or  her  brothers 
and  sisters,  and  the  'children'  of  deceased 
brothers  and  sisters,  by  right  of  representa- 
tion, does  not  include  the  grandchildren  of  a 
deceased  brother  or  sister  of  the  intestate." 

"Ordinarily,  the  word  'children*  means  the 
immediate  offspring,  and  does  not  include 
'grandchildren.' "  (Shanks  v.  Mills,  25  S.  C. 
302.) 

In  Waldron  t.  Taylor,  52  W.  Va.  284, 
289,  45  S.  E.  336,  338,  it  is  said: 

"The  term  'children'  does  not,  ordinarily 
and  properly  speaking,  comprehend  grand- 
children or  issue  generally." 

To  the  same  effect  are  Van  Cleve  v.  Van 
Fossen,  73  Mich.  342,  41  N.  W.  258;  Adams 
V.  Law,  16  How.  160,  14  U.  S.  (L.  ©d.) 
880;  1  Woerner  on  Administrators,  156;  2 
Underbill  on  Wills,  711. 

From  a  careful  consideration  of  this  stat- 
ute and  the  construction  placed  upon  like 
statutes  of  other  states  by  their  respective 
courts,  we  are  clearly  of  the  opinion  that 
the  word  "children,"  as  used  in  subdivision 
3  of  section  8418,  Rev.  Laws  1910,  does  not 
include  grandchildren. 

[243]  Since  writing  this  opinion  our  at- 
tention has  been  called  to  the  case  of  Falter 


V.  Walker,  47  Okla.  527,  149  Pac.  1111, 
decided  by  Qhief  Justice  Kane  of  this  court 
within  the  last  few  days,  in  which  he,  in 
a  clear  and  concise  opinion,  lays  down  the 
same  rule  of  construction  adopted  herein,  as 
follows : 

"The  term  'children  of  any  deceased 
brother  or  sister,'  as  used  in  the  third  sub- 
division of  section  8418,  Rev.  Laws  1910, 
has  reference  to  the  sons  and  daughters  of 
such  brother  or  sister,  and  does  not  include 
grandsons  or  granddaughters,  or  other  re- 
mote descendants." 

That  case  is  decisive  of  the  question  in- 
volved here,  and  upon  that  authority  alone 
this  case  should  be  affirmed. 

By  ths  Coubt — ^It  is  so  ordered. 

NOTE. 

« 

Term  «Cliild**  or  ^'Cliildren"  in  Statute 
as  Inoludins  Grandchild  or  Grand- 
oliildren. 

View  that  Grandchild  Is  Included. 

The  courts  are  not  in  accord  in  their  con- 
struction of  the  term  "child"  or  "children" 
in  a  statute  as  including  a  grandchild  or 
grandchildren.  In  some  jurisdictions  the 
courts  have  taken  the  view  that  the  term  in- 
cludes granddiildren.  Walton  v.  Cotton,  19 
How.  355,  15  U.  S.  (L.  ed.)  658;  Cutting 
V.  Cutting,  6  Fed.  259;  Phillips  v.  lawing, 
150  Ala.  186,  43  So.  494;  Starrett  v.  Mc- 
Kim,  90  Ark.  520,  119  S.  W.  824;  Rhoton 
V.  Blevin,  99  Cal.  646,  34  Pac.  513;  Kyle 
V.  Kyle,  18  Ind.  108;  Davis  v.  Thompson,  179 
Ind.  539,  101  N.  E.  1012;  Morin  v.  Holli- 
day,  39  Ind.  App.  201,  77  N.  E.  861;  Keeney 
V.  McVoy,  206  Mo.  42,  103  S.  W.  948;  In 
re  Williams,  62  Mo.  App.  339;  Beebe  v. 
Esterbrook,  79  N.  Y.  246,  affirmmg  11  Hun 
523;  Eshleman's  Appeal,  74  Pa.  St.  42. 

In  Walton  v.  Cotton,  19  How.  356,  15 
TJ.  S.  (L.  ed.)  658,  it  was  held  that  the 
word  "children"  in  the  Act  of  Congress  of 
June  2,  1832,  and  supplemental  acts,  grant- 
ing arrearages  of  pensions  to  certain  officerd 
of  the  Revolutionary  War,  and,  in  case  of 
the  death  of  any  such  officer  before  the  date 
of  the  act,  then  to  his  widow,  if  there  was 
one  living,  and  if  not,  to  his  "children," 
included  the  grandchildren  of  a  deceased  pen- 
sioner, whether  their  parents  died  before  or 
after  the  death  of  the  pensioner. 

In  Cutting  v.  Cutting,  6  Fed.  259,  it  waa 
held  that  the  word  "grandchildren"  was  in- 
cluded in  "children"  as  used  in  section  4 
of  the  Act  of  Congress  of  September  27, 
1850  (9  St.  497)  regulating  grants  of  govern- 
ment lands  in  Oregon,  and  providing  that 
in  all  cases  where  the  donees  thereunder, 
being  married  persons,  complied  with  the 
provisions  of  the  act  so  as  to  entitle  them 


LOWSEY  ▼.  L£  FLORE. 

Ji8  Okla.  tSS. 


1005 


to  the  grant,  "and  either  shall  have  died 
before  patent  issues,  the  survivor  and  chil- 
dren or  heirs  of  the  deceased  shall  be  en- 
titled to  the  share  or  interest  of  the  de- 
ceased in  equal  proportions." 

In  Phillips  V.  Lawing,  150  Ala.  186,  43 
So.  494,  it  was  held,  under  a  statute  (Code 
of  1896,  §§  1454,  1462)  relating  to  descent 
and  distribution,  that  the  word  "child"  or 
"children"  as  used  therein  must  be  construed 
as  meaning  a  child  or  children  represented 
in  the  distribution  of  the  estate,  whether 
such  child  was  living  or  was  represented  by 
descendants.  , 

In  Starrett  v.  McKim,  90  Ark.  620,  119 
S.  W.  824,  arising  under  a  statute  relating 
to  dower  (Kirby's  Digest,  §  2709),  and  pro- 
viding that  "if  a  husband  die,  leaving  a 
widow  and  no  children,"  it  was  held  that 
the  word  "children"  included  grandchildren. 
See  also  Britton  v.  Oldham,  80  Ark.  252, 
96  S.  W.  1066. 

In  Davis  v.  Thompson,  179  Ind.^  639,  101 
N.  E.  1012,  the  statute  under  consideration 
(Acts  1852,  §  18,  p.  250)  provided:  "If 
a  widow  shall  marry  a  second  or  any  subse- 
quent time  holding  real  estate  in  virtue  of 
any  previous  marriage  such  widow  may  not, 
during  such  marriage,  with  or  without  the 
assent  of  her  husband,  alienate  such  real 
estate,  and  if,  during  such  marriage,  such 
widow  shall  die,  such  real  estate  shall  go 
to  her  children  by  the  marriage  in  virtue  of 
which  such  real  estate  came  to  her,  if  any 
there  be."  The  court  held  that  the  word 
"children"  included  children  or  their  descend- 
ants. 

In  Kyle  t.  Kyle,  18  Ind.  108,  the  court  in 
construing  a  statute  relating  to  descents, 
said:  "The  26th  section  of  the  act  concern- 
ing descents,  provides,  'that  if  a  husband  or 
wife  die,  intestate,  leaving  no  child,  and  no 
father  or  mother,  the  whole^  of  his  property, 
real  and  personal,  shall  go  to  the  survivor.' 
1  R.  S.  1852,  p.  261.  If  this  section  w^re 
to  be  construed  by  itself,  and  literally,  so 
that  the  word  'child'  should  not  include 
a  grandchild  or  grandchildren,  the  plaintiffs 
would  not  inherit,  but  the  whole  estate  go 
to  the  defendant.  But  such  construction  is 
plainly  inconsistent  with  the  intention  of  the 
legislature,  as  gathered  from  the  context. 
I'he  first  section  of  the  act  provides,  that 
upon  the  decease  of  a  person  intestate,  his 
property  shall  descend  to  his  children,  those 
that  are  posthumous  as  well  as  those  born 
in  his  lifetime.  The  second  section  provides, 
that  'if  any  children  of  such  intestate,  shall 
have  died  intestate,  leaving  a  child  or  chil- 
dren, such  a  child  or  children  shall  inherit 
the  share  that  would  have  descended  to  the 
father  or  mother,  and  grandchildren,  and 
more  remote  descendants,  and  all  other  rel- 
atlTes    of   the   intestate,    whether    lineal    or 


collateral,  shall  inherit  by  the  same  rule: 
Provided,  That  if  the  intestate  shall  have 
left  at  his  death  grandchildren  only  alive, 
they  shall  inherit  equally.'  By  the  third 
section  it  is  provided,  'that  if  any  intestate 
shall  die  without  lawful  issue,  or  their  de- 
scendants alive,  one-half  of  the  estate  sliall 
go  to  the  father  and  mother  of  the  intestate, 
as  joint  tenants,  or  if  either  be  dead,  to  the 
survivor;  and  the  other  haU  to  the  brothers 
and  sisters,  and  to  the  descendants  of  such 
as  are  dead,  as  tenants  in  common.'  Thus 
it  will  be  seen,  that  ample  provision  is  made 
for  inlieritance  by  grandchildren,  and,  we 
think,  having  in  view  these  provisions,  that 
the  word  'child,'  as  used  in  the  26th  section, 
should  be  construed  as  equivalent  to  'chil- 
dren or  their  descendants.'"  See  also  Scott 
V.  Silvers,  64  Ind.  78- 

In  Morin  v.  Holliday,  39  Ind.  App.  201, 
77  N.  E.  861,  it  was  held  that  the  words 
"illegitimate  child  or  children,"  as  used  in 
a  statute  (Burns  Act  .1901,  §  2630a,  Acts 
1901,  p.  288,  §  1 ) ,  relating  to  the  inheritance 
of  illegitimate  children,  embraced  grandchil- 
dren. 

In  Keeney  v.  McVoy,  206  Mo.  42,  103  S. 
W.  946,  it  was  held,  under  the  Missouri 
dower  act  (R.  S.  1899,  §  2944),  providirig 
that  a  widow  to  be  entitled  to  dower  must 
have  "a  child  or  children  living,"  that  the 
term  "children"  included  grandchildren.  Tlie 
court  said:  "That  'children'  may  be  con< 
strued  to  include  grandchildren  or  the  de« 
scendants  of  children  when  the  context  calls 
for  it,  when  the  reason  of  the  statute  de- 
mands it,  and  when  any  other  result  would 
be  harsh  and  unreasonable,  I  make  no  man- 
ner of  doubt." 

In  the  case  of  In  re  Williams,  62  Mo.  App. 
339,  the  court  in  construing  an  act  (section 
2913  of  the  Revised  Statutes  of  1899)  provid- 
ing that  "when  any  of  the  children  of  the  in- 
testate shall  have  received,  in  his  lifetime, 
any  real  or  personal  estate,  by  way  of  ad- 
vancement, shall  choose  to  come  into  par- 
tition with  other  parceners,  such  advance- 
ment shall  be  brought  into  hotchpot  with 
the  estate  descended,"  held  that  the  word 
"children"  included  grandchildren. 

In  Beebe  v.  Esterbrook,  79  N.  Y.  246, 
affirming  11  Hun  523,  it  was  held  that 
the  word  "children"  as  used  in  section  00 
of  the  Decedent  Estate  Law  (McKinney's 
Consol.  Laws,  Book  13,  p.  156)  relating  to 
advancements  of  personal  estates,  includes 
all  the  descendants  of  the  intestate  entitlf>d 
to  share  in  the  distribution  of  his  personal 
property.  Accordingly,  it  was  held  that  de- 
scendants of  a  deceased  child  of  an  intestate 
were  entitled  in  the  distribution  of  his  per- 
sonal property  to  the  benefit  of  advance- 
ments made  by  the  intestate  to  his  other 
children. 
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In  Eslileman's  Appeal,  74  Pa.  St.  42,  it 
was  held  that  the  word  "child,"  as  used  in 
a  statute  relating  to  advancements  (Act 
of  April  8,  1833,  §  16),  included  a  grand- 
child. 

In  Kentucky  the  rule  that  the  word 
"children''  includes  grandchildren  has  been 
declared  by  statute.  Section  2064  of  the  Ken- 
tucky Statute  provides:  "A  devise  to  chil- 
drep  embraces  grandchildren  when  there  are 
no  children,  and  no  other  construction  will 
give  effect  to  the  devise."  Section  4841  pro- 
vides: "If  a  devisee  or  legatee  dies  before 
the  testator,  or  is  dead  at  the  making  of  the 
will,  leaving  issue  who  survive  the  testator, 
such  issue  shall  take  the  estate  devised  and 
bequeathed  as  the  devisee  or  legatee  would 
have  done  if  he  had  survived  the  testator, 
unless  a  difTercnt  disposition  is  made  or  re- 
quired by  the  will."  See  the  following  cases 
in  which  these  statutes  have  been  applied: 
Renaker  v.  Lemon,  62  Ky.  213 ;  Dunlap  v. 
Shreve,  63  Ky.  334;  Chenault  v.  Chenault, 
88  Ky.  83,  11  S.  W.  424;  Miller  v.  Carlisle, 
90  Ky.  205,  14  S.  W.  75;  Sloan  v.  Thorn- 
ton, 102  Ky.  443,  43  S.  W.  415,  19  Ky.  L. 
Rep.  1511;  Harrington  v.  Gibson,  109  Ky. 
752,  60  S.  W.  915,  22  Ky.  L.  Rep.  1486; 
Rmff  V.  Baumbach,  ll4  Ky.  336,  70  S.  W. 
828,  24  Ky.  L.  Rep.  1167. 

View  that  Grandchild  la  Not  Included. 

On  the  other  hand,  the  view  taken  in  tlie 
reported  case  that  the  term  "child"  or  ".chil- 
dren" in  a  statute  does  not  include  a  grand- 
child or  grandchildren,  obtains  in  some  juris- 
dictions. Walker  v.  Vicksburg,  etc.  R.  Co. 
310  La.  718,  34  So.  749;  Curtis  v.  Hewins, 
52  Mass.  294;  Bigelow  v.  Morong,  103  Mass. 
287;  Davis  v.  New  York  L.  Ins.  Co.  212 
Mass.  310,  98  N.  E.  1043,  41  L.R.A.(N.S.) 
250;  In  re  Chapotoji,  104  Mich.  11,  61  N. 
W.  892,  53  Am.  St.  Rep.  454;  Noteware  v. 
Colton,  95  Neb.  541,  145  N.  W.  993;  Falter 
V.  Walker,  47  Okla.  627,  149  Pac.  IJU; 
Burns  v.  Tiffee,  49  Okla.  262,  152  Pac.  368; 
Burgess  v.  Hargrove,  64  Tex,  110;  Cart- 
wright  V.  Moore,  66  Tex.  65,  1  S.  W.  263; 
Stephens  v.  Shaw,  68  Tex.  261,  4  S.  W.  458 ; 
Ross  V.  Martin,  104  Tex.  588,  140  S.  W.  432, 
141  S.  W.  618;  Wilkins  v.  Briggs,  48  lex. 
Civ.  App.  596,  107  S.  W.  135;  Clements  v. 
Maury,  50  Tex.  Civ.  App.  158,  110  S.  W. 
185. 

In  Walker  v.  Vicksburg,  etc.  R.  Co.  110 
La.  Ann.  718,  34  So.  749,  it  was  held  that 
the  term  "minor  children"  used  in  a  stat- 
ute (Act  of  1884,  p.  94,  No.  71)  providing 
a  right  of  action  for  death  by  wrongful  act, 
did  not  include  grandchildren.  But  in  Vives' 
Succession,  35  La.  Ann.  371,  the  statute  un- 
der consideration  provided  that  the  widow 
or  minor '  children  of  a  deceased  person  left 


in  necessitous  circumstances  could  claim 
from  his  estate  $1,000,  and  further  de- 
clared that  "the  surviving  widow  shall  have 
and  enjoy  the  usufruct  of  the  money  so  re- 
ceived from  her  husband's  succession  during 
her  widowhood,  afterwards  to  vest  in  and 
belong  to  the  children  or  other  descendants 
of  said  deceased;"  and  it  was  held  that  the 
word  "children"  included  grandchildren;  and 
on  the  death  of  a  widow  in  necessitous  cir- 
cumstances, her  own  children  being  all  of  age, 
her  minor  grandchildren  in  necessitous  cir- 
cumstances, were  entitled  to  receive  what  she, 
their  grandmother,  could  Jegally  claim  from 
the  succession.  See  also  Durkin's  Succes- 
sion, 30  La.  Ann.  669.  Compare,  however, 
Wharton  ▼.  Silliman,  22  La.  Ann.  343, 
wherein  the  court  construed  the  term  "chil- 
dren" in  a  will  as  not  including  grandchil- 
dren, notwithstanding  statutory  definitions 
to  the  contrary. 

In  Davis  v.  New  York  L.  Ins.  Co.  212 
Mass.  310,  9S  N.  E.  1043,  41  L.R.A.(N.S.) 
250,  the  court  said:  "Ordinarily  the  word 
'children'  will  not  include  grandchildren.  It 
does  not  include  them  in  the  statutes  relating 
to  descent  and  distribution   in   this  state." 

In  Bigelow  v.  Morong,  103  Mass.  287,  it 
was  held  that  the  words  "children  of  any 
deceased  brother  or  sister,"  used  in  a  statute 
of  descent  (Qen.  Stats,  ch.  91,  §  1;  ch.  94, 
§  16),  did  not  include  grandchildren.  See 
also  Shefifield  v.  Lovering,  12  Masa.  490. 

In  Curtis  v.  Hewins,  52  Mass.  294,  the 
court  construed  a  statute  (R.  S.  ch.  61,  §  2) 
providing  that  "every  illegitimate  child  shall 
be  considered  as  an  heir  of  his  mother,  and 
shall  inherit  her  estate,  in  whole  or  in  part, 
as  the  case  may  be,  in  like  manner  as  If  he 
had  been  born  in  lawful  wedlock.*'  It  was 
held  that  the  term  "child"  did  to  apply  to 
grandchildren. 

In  the  case  of  In  re  Chapoton,  104  Mich. 
11,  61  N.  W.  892,  53  Am.  St.  Rep.  454, 
theVe  was  involved  a  statute  (3  How.  Stat. 
§  6772a,  subd.  2)  providing  that  "if  the  in- 
testate shall  leave  no  issue,  father,  or 
mother,  his  or  her  estate  shall  descend,  sub- 
ject to  the  provision  herein  made  for  the 
widow  or  huaband,  if  a  widow  or  husband 
survive  the  deceased,  in  equal  shares  to  his 
or  her  brother  or  sisters,  and  the  children 
of  deceased  brothers  and  sisters,  by  right 
of  representation."  It  was  held  that  the 
word  "children"  did  not  include  grandchil- 
dren. 

In  Noteware  y.  Colton,  96  Neb.  541,  145  K. 
.W.  993,  the  statute  under  consideration 
(Comp.  St.  1911,  ch.  23,  §  2)  provided  that 
"if  the  deceased  shall  leave  no  issue,  nor 
father  nor  mother,  the  estate  shall  descend 
in  equal  shares  to  his  brothers  and  sisters, 
and  to  the  children  of  any  deceased  brother 
or  sister  by  the  right  of  representation,"  and 
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It  was  held  that  tlie  word  "children*'  did  not 
include  grandchildren.  The  court  said:  "In- 
testate survived  plaintiff's  parent,  to  whom 
a  share  of  the  estate  would  have  descended, 
if  living.  The  statutory  descent  extends  to 
Mirotliers  and  sisters,  and  to  tiie  children  of 
any  deceased  brother  or  sister,  by  the  right 
of  representation/  Within  the  meaning  of 
such  a  provision,  the  word  'children'  does 
not  include  grandchildren  of  a  deceased 
brother  or  sister."  See  also  Douglass  v. 
Cameron,  47  Neb.  358,  66  N.  W.  430. 

In  Falter  v.  Walker,  47  Okla.  627,  149 
Pac.  1111,  it  was  held  that  the  term  "chil- 
dren of  any  deceased  brother  or  sister,"  as 
used  in  a  statute  (Revised  Laws  of  1910, 
§  8418,  Bubd.  3)  providing  for  the  distribu- 
tion of  an  intestate^s  estate,  refers  to  the 
sons  and  daughters  of  such  brother  or  sister, 
and  does  not  include  grandsons  and  grand- 
daughters or  other  remote  descendants.  The 
court  said:  "Generally,  'children,'  with  re- 
spect of  parentage,  means  sons  and  daughters, 
of  whatever  age,  and  the  term -is  never  held 
to  include  grandchildren  or  more  remote  de- 
scendants, unless  a  strong  case  of  intention 
or  necessary  implication  requires  it.  There 
is  nothing  in  any  part  of  the  foregoing  stat- 
ute, nor  in  the  general  laws  of  descent  and 
distribution  of  this  state,  to  indicate  that  the 
Legislature  intended  the  word  'children,'  as 
used  therein,  should  be  given  any  other  than 
its  popular  meaning,  which  also  accords  with 
its  legal  signification,  namely,  as  designat- 
ing immediate  offspring.  In  the  construc- 
tion of  wills,  where  greater  latitude  is  al- 
lowed in  order  to  effect'  the  intention  of  the 
testator,  sometimes  grandchildren  have  been 
allowed  to  take  under  a  devise  'to  my  sur- 
viving children;*  but  even  in  such  circum- 
stances the  w^ord  'children*  will  not  be  con- 
strued to  mean  'grandchildren,'  except  to 
effect  the  obvious  intention  of  the  testator." 
See  to  the  same  effect,  Burns  v.  Tiffee,  49 
Okla.  262,  152  Pac.  368. 

In  Burgess  v.  Hargrove,  64  Tex.  110,  the 
statute  under  consideration  (R.  S.  art.  1653) 
provided  that  "upon  the  dissolution  of  the 
marriage  relation  by  death,  all  the  common 
property  belonging  to  the  community  estate 
of  the  husband  and  wife  shall  go  to  the  sur- 
vivor, if  the  deceased  have  no  child  or  chil- 
dren; but  if  the  deceased  have  a  child  or 
-children,  his  survivor  shall  be  entitled  to 
one-half  of  said  property,  and  the  other  half 
shall  pass  to  the  child  or  children  of  the 
deceased."  The  court  held  that  the  term 
**child  or  children"  did  not  include  grand- 
children, and  that  decision  construing  the 
same  statute  was  followed  in  Cartwright  v. 
]Moore,  66  Tex.  55,  1  S.  W.  263;  Stephens  v. 
Shaw,  68  Tex.  261,  4  S.  W.  458;  and  Ross 
V.  Martin,  104  Tex.  688,  140  S.  W.  432,  141 
S.  W.  518. 


In  Wilkins  v.  Briggs,  48  Tex-  Civ.  App. 
696,  107  S.  W.  335,  the  court  considered  sec- 
tion 52  of  article  16  of  the  Texas  constitu- 
tion, providing  that  "on  the  death  of  the 
hufiband  or  wife,  or  both,  the  homestead 
shall  descend  and  vest  in  like  manner  as 
other  real  ]property  of  the  deceased,  and  shall 
bo  governed  by  the  same  laws  of  descent  and 
distribution,  but  it  shall  not  be  partitioned 
among  the  heirs  of  the  deceased  during  the 
lifetime  of  the  surviving  husband  or  wife, 
or  so  long  as  the  survivor  may  elect  to  use 
or  occupy  the  same  slb  a  homestead,  or  so 
long  as  the  guardian  of  the  minor  children 
of  the  deceased  may  b^  permitted,  under  the 
order  of  the  proper  court  having  the  juris- 
diction, to  use  and  occupy  the  same."  It 
was  held  that  the  term  "minor  children," 
as  used  in  that  provision  and  in  the  statute 
(Revised  Statutes,  art.  2046)  providing  for 
the  setting  apart  of  the  homestead  did  not 
include  grandchildren  of  the  deceased.  See 
to  the  same  effect  Clements  v.  Maury,  60 
Tex.  Civ.  App,  168,  110  S.  W.  186. 
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Iilbel  and  Slander  —  Oircnmstances  of 
Publication  —  As  Affectine  Privileee. 

The  time,  place,  and  circumstances  attend- 
ing upon  the  alleged  slanderous  words  are  an 
important  consideration;  not  only  may  the 
occasion  and  surrounding  circumstances  rebut 
the  presumption  of  malice,  but  a  distinction 
is  recognized  in  many  particulars  between  the 
same  or  similar  defamatory  words,  when 
spoken  in  passion  or  the  heat  of  controversy, 
and  when  deliberately  written  or  printed,  and 
that  which  would  be  actionable  as  libel  may 
not  support  an  action  for  slander. 

Privilege  —  Comment  on  Matter  of 
Public  Interest  —  Discussion  at  ICoet- 
ing  of  Board* 

Where  the  board  of  estimates  of  a  city  at 
a  regular  meeting  was  discussing  a  matter  of 
public  interest  properly  before  it,  there  was 
an  element  of  privileged  communication  in 
remarks  made  by  one  ex  officio  its  member. 

Privilege  as  Question  of  Law. 

When  the  occasion  and  attending  circum- 
stances are  not  in  dispute,  the  question  of 
privilege  is  for  the  court. 

[See  10  Ann.  Caa.  1162;  104  Am.  St.  Rep. 
117.] 
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Same. 

In  an  action  for  slander,  if  the  court  finds 
a  quasi  or  qualified  privilege,  the  questions 
of  slander  or  no  slander,  malice  or  no  malice, 
are  usually  for  the  jury;  but  the  court  must 
instruct  as  to  the  nature  and  effect  of  the 
qualified  privilege,  and  its  bearing  on  the 
jury's  consideration  of  the  facts  in  issue. 

Qualified  Privilege  —  Nature  and  Pur- 
pose. 

The  rule  of  qualified  privilege  in  the  law  of 
slander  relates  more  particularly  to  private 
interests,  where  the  occasion  casts  on  defend- 
ant a  duty  or  right  to  communicate  to  an- 
other some  matter  of  special  concern  to  one 
or  both,  or  to  others  for  the  protection  of 
society  or  some  interest  he  represents. 

Absolute  Privilese  —  Elfeot  of  Malice. 

If  the  privilege  attending  words  spoken  is 
absolute,  the  questions  of  good  faith  and  ab- 
sence of  malice- are  immaterial,  in  an  action 
for  slander  based  thereon. 

Matters    of   Public    Interest   as   Abso- 
lutely Privilesed. 

Absolute  privilege  in  the  law  of  slander 
applies  more  directly  to  matters  of  public  con- 
cern, in  regard  to  which  it  is  considered  for 
the  general  welfare  that  persons  should  be 
permitted  to  express  their  views  more  freely 
and  fearlessly  than  in  regard  to  private  mat- 
ters or  persons. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  board  of  estimates  of  the  city  of 
Detroit,  created  by  legislative  enactment,  and 
given  a  power  of  restraint  in  relation  to  taxa- 
tion formerly  vested  in  the  electors,,  thus  exer- 
cising a  negative  function  in  taxation,  de- 
manding the  exercise  of  a  semi-legislative 
discretion,  was  discussing  a  matter  of  public 
interest  properly  before  it  at  a  regular  meet- 
ing, when  one  ex  officio  a  member  of  the 
board,  entitled  to  participate  in  discussion, 
but  not  to  vote,  made  an  alleged  slanderous 
remark  regarding  another  member,  the  -case 
presents  a  case  of  absolute  privilege. 

[See  note  at  end  of  this  case.] 

Error  to  Circuit  Court,  Wayne  county: 
Matnb,  Judge. 

Action  by  Edwin  C.  Bolton,  plaintiff, 
against  William  M.  Walker,  defendants 
Judgment  for  plaintiff.  Defendant  brings 
error.     The  facts  are  stated  in  the  opinion. 

RlCVEBSBa). 

John  B,  Moloney  and  Monaghom,  Monor 
ghan,  O'Brien  d  Orowley  for  plaintiff  in  error. 

"Washington  7.  Rohin^on  for  defendant  in 
error. 

[701]  Stebrb,  J. — This  is  an  action  for 
slander,  in  which  plaintiff  recovered  a  verdict 
and  judgment  of  $1,000  against  defendant  in 
the  circuit  court  of  Wayne  county  as  damages 
for  remarks  in  reference  and  reply  to  him  by 
defendant  at  a  public  meeting  of  the  board 


of  estimates  of  the  city  of  Detroit,  of  which 
both  were  members,  held  at  the  city  hall  in. 
Detroit  on  April  25,  1913.  Plaintiff  is  aa 
attorney  at  law,  who  has  been  engaged  iu  the 
practice  of  his  profession  in  Detroit  for  maiiy 
years,  and  had  served  several  terms  as  a 
member  of  the  board  of  estimates  of  that  city 
Defendant  is  president  of  Walker  Bros.  Cater- 
ing Company,  a  corporation  engaged  in  oper- 
ating lunch  rooms  and  doing  a  general 
catering  business  in  Detroit.  At  the  time 
of  events  involved  here  he  was  a  member  and 
president  of  the  city  poor  commission,  which 
consisted  of  seven  members,  and,  as  its 
president,  ea  officio  a  member  of  the  city 
board  of  estimates,  with  power  to  participate 
in  its  deliberations,  but  without  the  right  to 
vote  upon  measures  brought  before  it. 

The  controversy  in  which  the  language 
complained  of  was  used  arose  over  an  item 
of  $000,000  in  the  annual  rex>ort  of  estimates 
for  care  of  the  poor,  made  by  the  commis- 
sioners of  the  poor  to  the  city  council  for 
its  guidance  Jin  making  up  the  city  budget 
for  the  ensuing  year;  it  being  contemplated 
that  sum  would,  if  approved,  [702J  be  ex- 
pended in  building  unitfi  to  three  hospitals  in 
Detroit,  which  it  was  claimed  the  rapid 
growth  of  the  city  made  imperative.  Defend- 
ant was  advoca/ting  and  plaintiff  opposing 
this  proposition,  over  which  considerable 
public  interest  had  been  manifested,  owing  ta 
the  congested  condition  of  the  city's  hospitals, 
and  it  having  been  under  discussion  at  a. 
previous  citizens'  meeting  held  in  the  Cadillac 
Hotel.  Under  the  local  government  of  De- 
troit, its  fiscal  year  ends  July  1st,  and  pre- 
paratory to  the  city  council  providing  to  meet 
its  expenses  for  the  ensuing  year  the  various 
departments  of  the  city  submit  itemized  esti- 
mates of  their  anticipated  needs  for  the 
following  year,  which  the  city  council  passes 
upon  and  adopts,  decreases,  or  increases  as. 
it  may  determine.  Under  its  charter  the  city 
also  has  a  board  of  estimates  to  go  over  the 
budget  after  the  council  has  passed  it.  Thi» 
body  is  given  no  power  to  increase  the  esti- 
mates as  determined  hy  the  council,  but  may 
disallow  or  decrease  the  same,  ita  action 
being  final,  and  as  passed  upon  by  it  the 
estimates  become  the  basis  of  the  city  tax 
to  be  levied  the  coming  year. 

Defendant  had  seen,  but  was  not  acquainted 
with,  plaintiff.  It  was  the  custom  of  the 
mayor  of  the  city  to  hold  what  are  called 
''cabinet  meetings"  in  the  latter  portion  of 
each  fiscal  year  before  the  council  passed  upon 
the  estimates  furnished  by  the  departments. 
These  were  usually  attended  by  the  heads  of 
the  several  departments  and  such  members  of 
the  council  and  board  of  estimates  as  cared 
to  participate  in  tlieir  discussion.  At  one  of 
their  meetings  this  item  for  hospitals  waa 
called  up,  and  an  alderman  named  Barnett 
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stated  he  had  canvassed  the  board  of  aldermen 
in  regard  to  it,  and  that  23  or  24  members 
would  oppose  it.  Plaintiff  was  present,  and 
then  said  it  would  not  be  approved  by  the 
board  of  estimates.  Defendant  was  also  pres- 
ent with  the  superintendent  of  [703]  the  poor 
-commission  and  inquired  of  him  who  plaintiff 
tvas.  The  superintendent  gave  his  name,  and 
said: 

'*Mr.  Bolton  ia  a  strong  member  of  the 
board  of  estimates.  If  you  expect  to  carry 
this  appropriation,  you  will  have  to  see  Mr. 
Bolton  and  Mr.  Barnett." 

The  secretary  of  the  poor  commission,  when 
talking  the  matter  over  with  defendant,  also 
advised  him  it  would  be  well  to  see  Mr.  Bol- 
ton, who  was  an  influential  member  of  the 
board  of  estimates,  and  try  to  get  him  to 
withdraw  opposition  to  the  item.  There  is 
practically  no  dispute  as  to  what  was  done 
and  said  at  the  meeting  of  the  board  of  esti- 
mates on  April  23d.  Defendant  and  a  Dr. 
Hall  had  been  delegated  by  the  board  of  poor 
commissioners  to  urge  favorable  consideration 
of  this  hospital  item  at  that  meeting.  Dr. 
Hall  spoke,  and  defendant  took  part  in  the 
deliberations  of  the  board,  in  advocacy  of  it, 
while  plaintiff  spoke  several  times  against  it, 
contending  that  it  was  an  illegal  subterfuge, 
and  charged  that  the  year  before,  when  de- 
fendant was  also  a  member  of  the  board, 
an  illegal  appropriation  for  that  department 
had  been  made.  In  replying,  defendant  made 
use  of  the  language  which  constitutes  the 
basia  of  this  action.  It  is  set  out  with  varia- 
tions in  the  three  separate  counts  of  plaintiff's 
declaration,  and  the  Tecollection  of  witnesses 
varies  in  unimportant  particulars  as  to  the 
phraseology;  but  it  is  undisputed  that  the 
material  portions  of  what  defendant  said  in 
the  course  of  the  controversy  are  substantially 
as  follows: 

"Estimator  Bolton  makes  much  of  the  fact 
that  he  is  open  to  argument.  Mr.  Bolton  has 
never  been  open  to  argument.  I  was  told, 
when  I  first  came  forward  with  my  proposi- 
tion for  the  care  of  the  sick  poor,  that  I  would 
have  to  see  Alderman  Barnett  and  Estimator 
Bolton ;  that  if  I  got  them  I  would  have  both 
the  council  and  the  estimators.  I  want  Mr. 
Bolton  to  understand  that  the  poor  commis- 
sion absolutely  refuses  to  do  any  lobbying 
to  get  through  a  worthy  measure." 

[704]  Plaintiff  arose  and  said,  "Who  told 
you  I  had  got  to  be  seen?"  ahd  defendant 
answered  that  he  was  so  told  at  the  mayor's 
cabinet  meeting.  Plaintiff  demanded  that  he 
name  them,  and  defendant  said,  "There  is 
one  of  them  on  the  floor  of  this  house  now." 
•  Plaintiff  then  said,  "You  have  got  your  foot 
in  it  this  time;  I  will  make  you  prove  it;" 
and  defendant  replied,  "I  will  prove  it,  if 
necessary."  Both  parties  were  angry  at  this 
time,  several  persons  were  standing  up  and 
Ann.  Cns.  191 8E. — 64. 


there  was  much  confusion.  Of  the  general 
trend  of  events  one  of  plaintiff's  witnesses 
testifies : 

*'This  meeting  was  a  very  warm  one,  and 
there  had  been  considerable  excitement,  in 
view  of  the  discussion  of  the  hospital  matter. 
Before  this  particular  altercation  between 
Mr.  Bolton  and  Mr.  Walker  occurred,  several 
warm  and  fiery  speeches  had  been  made  by 
several,  and  the  general  discussion  lasted 
about  one  hour  and  a  half  to  two  hours,  and 
Bolton  had  spoken  on  the  question  two  or 
three  times.  Mr.  Bolton  was  one  of  the  active 
leaders  in  the  opposition." 

It  is  not  shown  tliat  defendant  at  any  time 
charged  plaintiff  with  having  in  fact  com- 
mitted any  corrupt  or  criminal  act.  Tlie  raoRb 
that  can  be  said  of  the  language  set  out  in 
the  declaration,  and  shown  to  have  been 
used  by  defendant,  giving  it  ^e  meaning 
charged  in  the  innuendo,  is  the  imputation 
that  plaintiff  was  susceptible  to  improper 
influences,  by  bribery  or  otherwise.  There  is 
no  charge  or  claim  that  defendant  used  any 
words  implying  dishonesty  or  corrupt  tend- 
encies, except  the  word  "see,"  and  perhaps,  in 
connection  with  it,  "lobby."  The  inducement, 
colloquium  and  innuendo  of  the  declaration 
are  similar  in  the  three  counts,  charging  in 
practically  the  same  phraseology  tliat  defend- 
ant uttered  the  defamatory  language  alleged 
in  the  colloquium,  "meaning  and  intending 
thereby  by  the  usual,  ordinary,  common,  and 
popular  accepted  use,  ULeaning,  significance 
[705]  and  interpretation  of  the  said  words 
and  language;  ...  to  aver  and  charge 
that  the  said  plaintiff  was  dishonest,  dis- 
reputable, and  corrupt,  and  susceptible  to 
bribery,  and  that  said  plaintiff  had  and  woiild 
corruptly  accept  a  bribe  and  sell  his  influ- 
ence and  vote  upon  said  measure  for  money  or 
other  remuneration,  thereby  charging  him, 
said  plaintiff,  with  dishonesty,  and  that  he, 
said  plaintiff,  would  commit  a  felony  and  an 
offense  for  which  plaintiff  could  be  imprisoned 
imder  section  11312  of  Miller's  Ck>mpiled 
Laws  of  the  State  of  Michigan  (3  Comp. 
Laws  1915,   §  14979)." 

By  reason  of  which  it  is  alleged  that  plain- 
tiff— ^"is  greatly  prejudiced  in  his  good  name, 
fame,  credit,  and  reputation;  wherefore  the 
said  plaintiff  says  that  he  is  injured,  and  has 
sustained  damage  to  the  amount  of,"  etc. 

Aside  from  this,  there  is  no  averment  of 
damages,  special  or  otherwise,  and  no  proof 
of  any  beyond  what  inferences  may  arise  from 
the  language  used. 

Aside  from  alleged  defects  urged  against 
the  declaration,  defendant  pleaded  and  claims 
that  the  language  charged  and  shown  to  have 
been  indulged  in  by  him  on  that  occasion 
was  not  spoken  nor  uttered  maliciously 
against  plaintiff,  nor  the  word  "see"  used  with 
the  intent  and  meaning  placed  upon  it  by  the 
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innuendoes  of  plaintiff's  declaration,  nor  were 
the  words  charged  and  used  susceptible  of  a 
defamatory  meaning;  that  in  any  eventuality 
they  were  spoken  at  and  during  the  delibera- 
tions of  the  city  board  of  estimates,  of  which 
both  ^vere  members,  at  a  regular  meeting,  and 
in  the  discussion  of  a  matter  of  public  interest 
properly  before  it,  and  then  called  up  for  con- 
sideration; that  the  occasion  made  them 
privileged,  and,  if  otherwise  improper,  no 
right  of  action  could  be  maintained  for  that 
reason.  It  is  well  settled  that  the  time,  place, 
and  attending  circumstances  are  an  important 
consideration  in  a  charge  of  this  kind.  Not 
[706]  only  may  the  occasion  and  surrounding 
circumstances  rebut  the  presumption  of  mal- 
ice, but  a  distinction  is  recognized  in  many 
particulars  between  the  same  or  similar  de- 
famatory words,  when  spoken  in  passion  or 
the  heat  of  controversy  and  when  deliberately 
written  or  printed,  and  that  which  would  be 
actionable  in  libel  may  not  support  an  action 
for  slander.  Newell  on  Libel  and  Slander 
(3d  ed.)    49. 

That  there  was  an  element  of  privileged 
communication  in  this  case  by  reason  of  the 
occasion  seems  clear.  Whether  the  privilege 
was  absolute  or  qualified  is  a  further  ques- 
tion. When  the  occasion  and  attending  cir- 
cumstances are  not  in  dispute  the  question  of 
privilege  is  for  the  court.  If  a  privilege  is 
found  by  the  court  to  be  absolute,  a  verdict 
should  be  directed  for  the  defense.  If  a  qunsi 
or  qualified  privilege, .the  questions  of  slander 
or  no  slander,  malice  or  no  malice,  are  usually 
matters  of  fact  for  the  jury;  but  it  yet 
remains  for  the  court  to  instruct  the  jury  as 
to  the  nature  and  legal  effect  of  the  qualified 
privilege  and  its  bearing  upon  their  considera- 
tion, of  the  facts  in  issue.  Neither  was  done 
in  this  case.  Counsel  preferred  requests  for 
instructions  upon  both  propositions,  alter- 
natively as  to  qualified  privilege,  but  they 
were  not  given.  Without  quoting  at  length, 
it  may  be  said  that  the  charge  fairly  instruct- 
ed the  jury  as  to  tlie  general  principles  of 
slander  in  a  case  where  the  question  of  privi- 
lege is  not  involved,  but  failed  to  instruct 
them  as  a  matter  of  law  that  the  occasion  was 
privileged  in  either  degree,  or  to  give  defend- 
ant the  protection  either  degree  affords. 

Tlie  rule  of  qualified  privilege  relates  more 
particularly  to  private  interests,  where  the 
occasion  casts  upon  the  defendant  a  duty,  or 
right,  to  communicate  to  another  in  regard  to 
some  matter  of  special  concern  to  one  or 
both  or  to  others  for  the  protection  of  society, 
or  some  interest  he  represents,  and  the  courts 
sometimes  hold  such  privilege  a  complete 
defense  to  [707]  otherwise  actionable  utter- 
ances, as  a  matter  of  law,  when  satisfied  no 
malice  is  affirmatively  shown ;  Trimble  v. 
Morrish,  1.52  Mich.  624,  116  N.  W.  451,  16 
L.R.A.(N.S.)   1017.     If  the  privilege  is  abso- 


lute the  questions  of  good  faith  and  absence 
of  malice  are  immaterial. 

Absolute  privilege  applies  more  directly  to 
matters  of  public  concern,  in  regard  to  which 
it  is  considered  for  the  general  welfare  that 
persons  should  be  permitted  to  express  their 
views  more  freely  and  fearlessly  than  in  re- 
gard to  private  matters  or  persons.  In 
Newell  on  Slander  and  Libel  (3d  ed)  §  506, 
the  general  rule  is  thus  fairly  stated: 

*'A]1  actions  for  words  bo  spoken  are  abso- 
lutely forbidden,  even  if  it  be  alleged  and 
proved  that  the'  words  were  spoken  falsely, 
knowingly,  and  with  express  malice.  This 
rule  is,  however,  confined  to  cases  in  which 
the  public  service  or  the  administration  of 
justice  requires  complete  immunity — for  ex- 
ample, words  spoken  in  legislative  bodies,  in 
debates,  etc.,  in  reports  of  military  officers 
on  military  matters  to  their  superiors;  words 
spoken  by  a  judge  on  the  bench  and  by  wit- 
nesses on  the  stand.  In  all  such  cases  the 
privilege  afforded  by  the  occasion  is  in  law 
an  absolute  bar  to  an  action  for  defamation. 
In  these  cases  the  plaintiff  cannot  be  heard  to 
say  that  the  defendant  did  not  act  under  the 
privilege,  that  he  did  not  intend  honestly  to 
discharge  a  duty,  but  maliciously  availed 
himself  of  the  occasion  to  injure  his  reputa- 
tion." 

That  doctrine  is  discussed  and  finds  support 
in  Wachsmuth  v.  Merchants'  Nat.  Bank, 
96  Mich.  426,  66  N.  W.  9,  21  L.R,A.  278; 
Trebilcock  v.  Anderson,  117  Mich.  39,  75  N. 
W.  129;  and  Madill  v.  Currie,  168  Mich.  661, 
134  N.  W.  1004.  In  the  instant  case  the 
alleged  defamatory  words  were  spoken  in  de- 
bate, by  a  public  officer,  in  discussing  a  matter 
of  public  concern,  in  which  both  he  and  plain- 
tiff were  ofiicialTy  interested  and  had  a  duty 
to  perform,  and  on  an  occasion  when  it  was 
properly  up  for  consideration  by  a  [708]  le- 
gally constituted  public  body,  of  which  both 
were  members,  which  had  jurisdiction  to  dis- 
pose of  the  subject  under  debate  and  was 
then  in  session  at  a  regularly  convened 
meeting. 

The  board  of  estimates  was  created  by  leg- 
islative enactment  and  given  a  power  of  re- 
straint in  relation  to  taxation  formerly  vested 
in  the  electors.  People  v.  Detroit,  29  Mich. 
343;  Robinson  v.  Detroit,  107  Mich.  168,  65 
N.  W.  10.  The  power  of  taxation  is  legisla- 
tive, and  rests  in  the  legislature  or  munici- 
palities or  municipal  bodies  duly  created  by 
law  to  which  such  power  is  delegated.  Cooley 
on  Taxation  (3d  ed.)  pp.  100,  101;  People 
V.  Hurlbut,  24  Mich.  44,  70,  9  Am.  Rep.  103. 
This  board  is  given  by  the  legislature  a  func- 
tion in  taxation,  negative  in  its  character,  it 
is  true,  but  demanding  the  exercise  of  at 
least  semi-legislative  discretion,  with  power 
and  control  in  that  municipality  to  disallow 
any  item,  parts  of  items,  or  the  gross  sum  of 
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different  funds  proposed  and  provided  by  act 
of  the  common  council  to  be  raised  by  taxa- 
tion. Even  if  its  reviewing  power  be  thought 
to  call  for  the  exercise  of  a  judicial  rather 
than  legislative  discretion,  the  protective 
privilege  of  a  member  would  be  the  same. 
The  suoject  before  the  board  and  under  die- 
cussion  when  the  alleged  defamatory  lan- 
guage was  used  by  one  of  its  members  in- 
volved the  exercise  of  one  or  both  of  those 
discretionary  functions. 

Under  the  authorities  cited,  and  many 
others  to  which  they  lead,  we  are  well  satis- 
fied as  a  conclusion  of  law  on  the  undisputed 
facts  that  tiie  occasion  presents  a  privilege 
absolute,  and  defendant's  request  for  a  di- 
rected verdict  should  have  been  granted. 

The  judgment  is  therefore  reversed,  without 
A  new   trial. 

Kuhin,  C.J.,  and  Stone,  Ostrander,  Bird, 
MoorCj  Brool&e,  and  Fellows,  JJ.,  concurred. 


KOTE. 

It  is  held  in  the  reported  case  that  language 
used  by  a  member  of  a  city  board  of  estiuiates 
in  discussing  during  a  meeting  of  the  board 
an  appropriation  wiiich  is  before  the  board  for 
action  is  absolutely  privileged.  It  is  accord- 
ingly held  that  no  action  will  lie  for  a  state- 
ment made  under  those  circumstances  imply- 
ing that  a  member  opposing  the  measure 
under  consideration  is  actuated  by  corrupt 
motives.  The  privilege  attaching  to  comment 
oa  a  matter  of  public  interest  is  discussed 
in  the  note  to  Flanagan  v.  Nicholson  Pub.  Co. 
Ann.  Cas.  1917B  402. 
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Trial  *  Objeetlons  to  Pleadins  "-  Doll* 
nitonesa. 

Objections  made  at  the  trial  to  the  suffi- 
ciency of  a  pleading  must  definitely  point  out 
the  alleged  errors,  and,  when  that  is  not 
done,  the  pleading  will  be  liberally  construed 
in  order  to  uphold  the  judmcnt. 

Reformation  of  Inatrumenta  —  Grounds. 

Equity  has  jurisdiction  to  reform  written 
instruments  in  but  two  well-defined  cases: 
(1)  Where  there  is  a  mutual  mistake,  that 
is,  where  there  has  been  a  meeting  of  minds. 
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an  agreement  actually  entered  into,  but  the 
instrument  in  its  written  form  does  not  ex- 
press what  was  really  intended  by  the  parties 
thereto;  And  (2)  where  there  has  been  a 
mistake  of  one  party,  accompanied  by  fraud 
or  other  inequitable  conduct  of  the  remaining 
parties. 

Keformation  as  Inoident  to  Other  Re- 
,   lief. 

Where  relief  by  way  of  reformation  is  in- 
cidental to  the  main  purpose  of  a  suit,  it  is 
not  necessary  to  allege  a  demand  to  correct 
a  mistake  and  a  refusal  thereof. 

Reformation  of  Void  Instrnment* 

A  court  of  equity  will  not  reform  a  void 
instrument.  Held,  that  the  instrument  which 
in  sought  to  be  reformed  in  this  suit  is  not 
void. 

Mortsae«s  *  Natnro  of  Mortsagee^s 
Interest. 

In   this  jurisdiction,   a  mortgage  on  real 
estate  is  simply  security  for  the  payment  of  a 
debt,  leaving  the  legal  title  to  the  mortgaged 
^premises  in  the  mortgagor.    . 

tjForeclosnro  ~*  Risht  of  Mort^asoe  to 
i     Purchase* 

(a)  A  mortgagee,  in  a  mortgage  deed 
which  contains  a  power  of  sale  on  default, 
cannot  become  a  purchaser  at  a  sale  which  he, 
himself,  makes  under  the  power,  either 
directly  or  through  the  agency  of  a  third 
person,  unless  expressly  permitted  by  the 
terms  of  the  instrument. 

(b)  A  mortgagee's  purchase  at  his  own 
foreclosure  sale,  when  not  authorized,  is  void- 
able only,  giving  to  the  mortgagor  an  election 
either  to  ratify  and  affirm  the  sale  or  to  avoid 
it  and  have  it  set  aside. 

(c)  The  mortgagor's  option  must  be  exer- 
cised within  a  reasonable  time  and  before  the 
property  has  passed  into  the  hands  of  an 
innocent  purchaser  for  value  and  without 
notice. 

[See  136  Am.  St.  Rep.  810.] 

Reformation  of  Instmmonts  -«  Snffi- 
oienoy  of  Complaint  *-  Sho'nrinK  as 
to  Timeliness  of  Suit. 

(a)  In  a  suit  for  reformation,  the  com- 
plaint muai  make  it  appear  that  complainant 
is  pursuing  his  remedy  in  good  time  after 
discovery  of  the  injury;  otherwise,  the  same 
is  demurrable. 

(b)  Where  a  complaint  is  silent  as  to  the 
time  of  discovery  of  a  mistake,  it  must  be 
taken  to  have  been  known  to  all  pai'ties  in- 
terested from  the  time  the  instrument  was 
made. 

(c)  An  objection  to  the  introduction  of  any 
evidence,  made  at  the  beginning  of  the  trial, 
on  the  ground  that  the  complaint  does  not 
state  a  cause  of  action,  is  in  the  nature  of  a 
demurrer  ore  tenus. 

(d)  A  complaint  and  reply  are  considered 
together  in  determining  a  demurrer  ore  tenus 
directed  to  the  complaint,  where  the  reply 
alleges  matters  omitted  by,  and  which  should 
have  been  stated  in,  the  complaint,  because 
the  irregularity  of  pleading  improper  matters 
in  the  repFy  is  waived  by  accepting  it  and  in 
refusing  to  move  to  strike  it  out,  or  otherwise 
attacking  it* 
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Necessity  of  Showins  Tenor  of  Instru- 
ment to  Be  Established  hj  Reforma- 
tion. 

The  tenor  of  the  instrument  which  the 
parties  seek  to  have  decreed  by  the  court,  in 
substitution  of  the  agreement  as  reduced  to 
writing,  must  appear  upon  the  face  of  the 
complaint. 

Mortsages  —  Conveyance  by  Mortsagee 
nnder  Foirer  —  Manner  of  Execution. 

A  mortgagee  in  making  a  conveyance  under 
a  power  in  a  mortgage  should  not  execute  the 
conveyance  in  his  own  name  but  in  that  of 
his  principal,  as  the  latter's  attorney  in  fact. 

Conveyance    under    Pourer    of    Sale  — 
Requisites  —  Effect  of  Recitals. 

(a)  All  the  essential  requisites  of  the  pow- 
er contained  in  a  mortgage  must  be  strictly 
complied  with. 

(b)  Recitals,  contained  in  a  deed  executed 
by  virtue  of  a  power  of  sale  contained  in  a 
mortgage,  that  proper  notice  of  sale  was  given 
are  prima  facie  proof  of  such  facts  as  against 
the  parties  and  privies  to  the  instrument  con- 
taining the  power,  and  the  burden  of  overcom- 
ing such  proof  rests  upon  the  party  asserting 
the  contrary. 

Power  of  Sale  as  Power  Coupled  witb 
Interest. 

In  this  jurisdiction,  a  power  of  sale  con- 
tained in  a  real  estate  mortgage  is*  coupled 
with  an  interest,  hence  the  power  is  not  re- 
voked by  the  death  of  the  mortgagor,  not- 
withstanding the  fact  that  such  a  mortgage 
merely  gives  the  mortgagee  a  lien  on  the  prop- 
erty or  is  a  mere  security  for  the  debt. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Chaves 
county:     MgClubb,  Judge. 

Action  by  George  P.  Cleveland,  as  next 
friend  of  Helen  Monroe  Doss  et  al.,  plaintiffs, 
against  U.  S.  Bateman,  defendant.  Judgment 
for  plaintiffs.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.    Affirmed. 

U,  8.  Bateman  pro  se. 

Ed,  8,  Qihbany  for  appellees. 

[680]  Haitna,  J. — ^This  is  a  suit  in  equity 
brought  by  plaintiffs  against  defendants  to 
reform  an  instrument  purporting  to  be  a  deed, 
and  to  quiet  title  to  certain  lots  described 
therein.  The  complaint  alleges  that  the 
plaintiffs  are  the  owners  and  entitled  to  the 
possession  of  certain  lota  in  the  Ovard  Addi* 
tion  to  the  city  of  Koswell,  which  were  ac- 
quired by  mesne  conveyance  from  J.  8.  Wil- 
liamson, their  common  grantor,  who  acquired 
title  thereto  by  virtue  of  a  sale  made  in  pur- 
suance of  a  power  of  sale  contained  in  a  mort- 
gage deed  executed  on  May  26,  1891,  by 
George  T.  Ovard  and  D.  A.  Ovard,  his  wife, 
to  the  Pecos  Valley  Mercantile  Cwmpany,  a 
partnership  composed  of   J.   S.   Williamson, 


J.  J.  Sanders,  and  Charles  Wilson;  that^ 
said  Williamson,  acting  for  himself  and  the 
members  of  said  partnership,  duly  and  legally 
complied  with  the  conditions  of  said  mortgage 
deed,  and  the  property  was  sold  and  a  convey- 
ance thereof  attempted  by  deed;  that,  by 
mistake  of  the  scrivener,  the  said  deed  was 
so  drawn  that  it  conveyed  only  the  rights 
title,  and  interest  of  J.  S.  Williamson,  J.  J. 
Sanders,  and  Charles  Wilson,  mortgagees, 
when  in  truth  and  in  fact,  it  was  the  inten- 
tion of  the  members  of  said  firm  and  their 
instruction  to  said  scrivener,  as  well  as  the 
purpose  and  object  of  the  advertisement  and 
sale,  to  convey  all  the  righi,  title,  and  interest 
of  the  mortgagors,  Charles  T.  Ovard  and  D. 
A.  Ovard,  his  wife,  to  said  Williamson,  who 
was  the  highest  and  best  bidder  at  said  sale; 
that  plaintiffs  purchased  said  lots  without 
knowledge  of  said  mistake  in  said  deed;  that 
plaintiffs  are  informed  and  believe  that  the 
defendants  make  some  claim  of  title  to  said 
premises,  adverse  to  the  estate  of  plaintiffs. 
Plaintiffs  pray  for  reformation  [681]  of  said 
deed  and  to  quiet  title  to  the  lands  therein 
mentioned. 

The  answer  of  defendants  denied  generally 
all  of  the  allegations  made  in  the  complaint, 
and  alleged,  by  way  of  new  matter,  that  the 
cause  of  action  of  plaintiffs  was  diseovereil 
and  known  by  plaintiffs  more  than  four  years 
before  the  filing  of  the  original  complaint 
herein;  that  on  May  26,  1801,  said  Ovard  and 
wife  made,  acknowledged,  and  delivered  to 
and  in  favor  of  the  Peoos  Valley  Mercantile^ 
Company,  the  mortgage,  to  secure  the  pay- 
ment of  $659.13,  payable  18  months  after 
date;  that  said  mortgage  deed  not  only  fails 
to  convey  any  real  estate  thwein  mentioned, 
but  otherwise  is  fatally  defective  upon  its 
face;  that  the  validity  of  said  mortgage  deed 
was  drawn  in  question  in  a  certain  cause, 
numbered  570,  in  the  district  court  for  Chaves 
county,  which  cause  was  between  different 
parties  than  those  mentioned  in  the  case  at 
bar,  and  was  held  ineffective  as  an  instru- 
ment of  conveyance;  that  the  rights  of  pUin- 
tiffs  are  based  entirely  upon  said  mortgage; 
that  the  decision  of  said  court  in  said  cause 
was  generally  considered  and  discussed  among 
real  estate  agents  and  brokers  then  engaged 
in  business  at  Roswell,  and  was  generally 
known  to  the  public;  that  defendants  are 
the  owners  of  said  estate  and  entitled  to  the 
possession  thereof,  deriving  title  thereto  by 
virtue  of  conveyances  made  and  executed  by 
the  heirs  at  law  of  said  Ovard  and  wife;  that 
such  conveyances  were  executed  in  the  years 
1009  and  1011;  that  defendant,  Bateman,  was 
in  tlie  actual  possession  of  said  lands  long 
before  the  institution  of  this  action,  and  has 
placed  valuable  improvements  on  most  of  said 
lots;  that  he  has  paid  the  taxes  aABes.<)ed 
thereon  and  had  no  knowledge  that  plaintiffs 
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'Claimed  that  a  mistake  existed  in  said  deed, 
under  which  plaintiffs  claim,  until  the  insti- 
tution of  this  suit;  that  the  mistake  in  said 
deed  appeared  uopn  its  face  and  was  of  record 
for  more  than  17  years  prior  to  the  institu- 
tion of  this  suit,  and  until  this  time  plaintiffs 
have  taken  no  action  with  reference  thereto; 
that  16  other  lots  were  included  in  said 
mortgage  deed,  and  are  now,  and  have  been 
for  a  long  time  previous  to  the  institution  of 
this  [682]  suit,  in  the  peaceable  possession 
of  persons  other  than  the  parties  to  this  suit. 

The  reply  alleged  that  all  the  property 
mentioned  in  the  complaint  was  purchased 
-by  plaintiffs  for  valuable  considerations,  with- 
out knowledge  of  the  mistake  in  the  deed 
which  is  sought  to  be  reformed,  and  pleads 
specific  facts  as  to  when  each  plaintiff  ob- 
tained knowledge  of  said  mistake;  that  the 
Doss  children  are  minors,  and  that  the  alle- 
gations of  laches  on  the  part  of  t^e  plaintiffs 
cannot  apply  to  them  for  that  reason;  that 
the  heirs  of  said  Ovards  have  never  been  in 
possession  of  said  lands,  and  that  the  inter- 
-est  of  said  Ovards  in  said  premises  was  fore- 
closed as  alleged  in  the  complaint,  and  there- 
fore the  defendants  acquired  nothing  by  virtue 
of  the  deeds  made  by  the  heirs  of  the  Ovards, 
executed  subsequent  to  the  foreclosure  of  said 
mortgage. 

The  case  came  on  to  be  heard  before  the 
court,  and  the  defendant,  U.  S.  Bateman, 
objected  to  the  introduction  of  any  evidence 
on  the  ground  that  the  complaint  failed  to 
state  facts  sufficient  to  constitute  a  cause 
of  action.  The  objection  was  overruled  by  the 
<*ourt.  Evidence  on  the  part  of  the  plaintiffs 
was  then  introduced,  which  tended  to  sup- 
port the  allegations  of  the  complaint  as  well 
as  to  prove  that  the  mortgagor,  George  T. 
Ovard,  was  present  at  the  sale  and  acquiesced 
therein,  and  that  J.  S.  Williamson  was  the 
sole  owner  of  the  note  and  mortgage  at  the 
time  of  the  foreclosure  proceedings.  The 
defendant  introduced  evidence  tending  to 
prove  title  to  the  premises  in  himself,  pro- 
vided his  grantors  had  title.  The  court  made 
x-ertain  findings  of  law  and  fact  and  rendered 
judgment  for  appellees,  from  which  judgment 
appellant  has  prosecuted  this  appeal. 

Paragraph  one  of  the  first  assignment  of 
error  is  based  upon  the  general  objection  that 
the  complaint  failed  to  state  facts  sufficient 
to  constitute  a  cause  qf  action,  and  17  propo- 
{« it  ions  are  declared  thereunder.  Many  of 
these  propositions  are  simply  assertions  as 
Klistinguiahed  from  argued  propositions.  The 
rule  adopted  by  this  court  is  that  such  ob- 
jections must  definitely  point  out  the  alleged 
error,  and,  when  that  is  not  done,  the  ob- 
jections are  considered  [683]  as  raised  for  the 
first  time  on  appeal,  and  consequently  the— 
^'complaint  will  be  liberally  construed  in 
order   to   uphold    the   judgment,    and,   if   it 


contains  all^ations  from  which  every  fact 
necessary  to  maintain  the  action  may  be 
inferred,  it  will  be  sustained."  State  Bank 
of  Commerce  v.  Western  Union  Tel.  Co.  19 
K.  M.  211,  142  Pac.   156,  L.RJ^.1915A   120. 

The  appellant  states  in  his  brief  that  the 
propositions  argued  and  asserted  in  para- 
graph one  of  the  first  assignment  are  argued 
in  the  second  paragraph  of  that  assignment, 
BO  we  shall  not  consider  them  under  the  first 
part  of  the  first  assignment. 

The  first  question  which  we  are  called  upon 
to  consider  is  that  the  complaint  is  insuffi- 
cient because  it  appears,  from  the  face  there- 
of, that  the  mistake  was  of  one  party  only, 
and  that  a  court  of  equity  has  no  power  to 
grant  reformation  under  such  circumstances 
The  complaint  alleges  that — ^''by  mistake  of 
the  scrivener,  the  said  deed  was  so  drawn 
as  to  convey  the  right,  title,  and  interest  in 
said  lots  of  the  mortgages.  .  .  .  While, 
in  truth  and  in  fact,  it  was  the  intention  of 
said  members  of  said  firm  and  their  instruc- 
tions to  said  scrivener  and  the  purpose  of  the 
said  advertisement  and  sale  to  convey  all 
the  right,  title,  and  interest  of  the  mort- 
gagees (mortgagors),  George  T.  Ovard  and 
D.  A.  Ovard." 

The  complaint  also  alleges  that  J.  S.  Wil- 
liamson, one  of  the  partners,  acting  for  him- 
self and  the  pa^-tnership,  sold  the  property 
under  the  power  contained  in  the  mortgage 
deed  after  having  "duly  and  legally  complied" 
with  the  terms  of  the  power  of  sale.  In  this 
connection  the  law  seems  well  settled,  and 
it  is  thus  stated  in  Cyc: 

"Whenever  an  instrument  is  drawn  with 
the  intention  of  carrying  into  execution  an 
agreement  previously  made,  but  which  by 
mistake  of  the  draftsman  or  scrivener,  either 
as  to  law  or  fact,  does  not  fulfill  the  inten- 
tion, but  violates  it,  there  is  ground  to  cor- 
rect the  mistake  by  reforming  the  instrument 
and  enforcing  a  specific  performance  of  the 
original  contract  according  to  the  real  inten- 
tion of  the  parties."    34  Cyc.  910,  911. 

Mr.  Pomeroy  deals  with  the  question  in  the 
following  language: 

[684]  "Equity  has  jurisdiction  to  reform 
written  instruments  in  but  two  well-defined 
cases:  (1)  Where  there  is  a  mutual  mis- 
take ;  that  is,  where  there  has  been  a  meeting 
of  minds,  an  agreement  actually  entered  into, 
but  the  contract,  deed,  settlement,  or  other 
instrument,  in  its  written  form,  does  not  ex- 
press what  was  really  intended  by  the  parties 
thereto;  and  (2)  where  there  has  been  a 
mistake  of  one  party,  accompanied  by  fraud 
or  other  inequitable  conduct  of  the  remaining 
parties."  4  Pom.  Eq.  Juris.  §  1376;  24  Am. 
&  Eng.  Enc.  of  Law   (2d  ed.)   648. 

The  contract  or  agreement  which  is  at- 
tempted to  be  corrected  in  the  case  at  bar  is 
one  between  the  mortgagors,  acting  through 
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their  attorney  in  fact,  the  Pecos  Valley  Mer- 
cantile Company,  and  J.  S.  WilliamBon,  pur- 
chaser.   In  this  transaction,  the  Pecos  Valley 
Mercantile  Company  was  acting  through  one 
of  its  partners,  J.  S.  Williamson.    The  alleged 
mistake    is   based   upon   the   failure   of   the 
scrivener   to   carry   out   the   instructions   of 
J.  S.  Williamson,  as  well  as  the  other  mem- 
bers of  said  firm.    It  is  alleged  that  the  deed 
was  executed  under  the  power  of  sale  con- 
tained in  the  mortgage.    Manifestly,  the  facts 
of   the  case,   as  developed   at  the  trial,  are 
sufficient  to  make  out  a  case  of  mutual  mis- 
take,   but    the    vital    question,    however,    is 
whether  the  complaint  states  facts  sufficient 
to  make  out  such  a  case.    Had  the  complaint 
alleged  that  J.  S.  Williamson  was  acting  as 
the  agent  or  the  attorney  in  fact  of  the  mort- 
gagors and  mortgagee  in  the  matter  of  the 
preparation   of   said   alleged  deed,  no  doubt 
the  complaint  would  be  sufficient.     However, 
we  are  of  the  opinion   that  the  complaint, 
although  it  is  far  from  being  a  model,  alleges 
facts  sufficient  to  make  out  a  case  of  mutual 
mistake.     The  Pecos  Valley  Mercantile  Com- 
pany,   a    partnership,    was    constituted    the 
attorney  in  fact  of  the  mortgagors.    It  could 
only  act  through  one  of  its  partners,  attor- 
neys, or  agents.    The  power  contained  in  the 
mortgage   authorized   it   to   act   through   an 
agent  or  attorney.     When  ^e  substance  of 
the  complaint  is  considered,   it  states  facts 
sufficient  to  constitute  a  mutual  mistake,  as 
distinguished  from  a  mistake  of   one  party 
only.     It  shows  that  the  agreement  between 
the  mortgagors  and  the  mortgagee  was  that 
in  a  certain  event  the  latter,  acting  by  itself 
or  through  its  agent  or  attorney,  should  sell 
the  premises  [685]  and  execute  good  and  suffi- 
cient deeds  therefor  in  behalf  of  the  mort- 
gagors; that,  in  pursuance  of  the  agreement, 
J.   S.    Williamson,   one  of   the  partners,   at- 
tempted to  carry  out  the  terms  of  that  agree- 
ment, but  the  intention  of  the  parties  was  not 
carried  out  because  of  a  mistake  of  the  scriv- 
ener, due  to  his  failure  to  observe  the  instruc- 
tions of  J.  S.  Williamson,  who  was  then  act- 
ing for  himself  as  well  as  the  partnership, 
the  attorney  in  fact  of  the  mortgagors.    Wil- 
liamson was  the  purchaser  at  the  foreclosure 
sale,  and  the  agent  of  the  partnership,  the 
attorney  in  fact.    The  mistake  was  the  mis- 
take  of   Williamson,   acting  by   his  servant, 
the   scrivener.     It  cannot  be  said  with  any 
degree  of  logic  that  Williamson,   purchaser, 
made  a  mistake,  but  Williamson,  agent  for 
the  attorney  in  fact  of  the  mortgagor,  made 
no  mistake.    The  mistake  of  Williamson  was 
the  mistake  of  ihe  mortgagor,  the  mortgagee, 
and  the  purchaser.     He  was  acting  for  him- 
self as  purchaser  and  for  the  other  parties  as 
agent.     Due  to  his  mistake,  the  agreement 
of  the  parties  was  not  properly  reduced  to 
writing   because   the    alleged    deed    conveyed 


only  the  interest  of  the  mortgagee,  rather 
than  the  interest  of  the  mortgagors  as  it 
existed  at  the  time  of  the  execution  of  the 
mortgage.  The  writing  did  not  express  the 
real  agreement  of  the  parties,  and  the  faets 
show  a  proper  case  for  equitable  relief  in  that 
regard.  This  holding  follows  the  doctrine 
laid  down  in  Elida  First  Nat.  Bank  v.  Hart- 
ford F.  Ins.  Co.  17  N.  M.  334,  127  Pac.  1115, 
where  the  court  said: 

*'The  mistake  must  be  mutual  and  common 
to  both  parties  to  the  instrument.  It  must 
appear  that  both  have  done  what  neither  in- 
tended." 

The  appellant  contends  that  the  complaints 
is  defective  because  it  fails  to  allege  a  demand 
upon  defendant  for  correction  of  the  mistake 
and  a  refusal  thereof.     The  general  rule  of 
pleading  in  this  regard  is  that  usually  the 
complaint    should    allege    such    demand   and 
refusal.     But  the  rule  is  subject  to  certain 
exceptions,  one  of  which  is  that  no  such  de- 
mand and  refusal  need  be  alleged  where  the 
relief  by  reformation  is  simply  incidental  to 
other  relief  [686]  demanded.    18  Enc.  P.  &,  P. 
pp.  839,  840;   34  Cyc.  944,  973.     California 
holds  that  no  demand  is  necessary  in  those 
cases  wherein  the  demand  is  not  an  integral 
part  of  the  cause   of  action.     Danielson   v. 
Neal,   164   Cal.   748,   130   Pac.   716.     Illinois 
holds   that   a  failure   to   allege  the   demand 
and  refusal-  casts  the  payment  of  costs  upon 
the   defaulting   party,    notwithstanding   that 
the  defaulting  party  may  have  succeeded  in 
obtaining  the  relief  sought.     Braithwaite  v. 
Henneberry,  222  111.  60,  56,  78  N.  E.  34.   Indi- 
ana and  Alabama  hold  that,  where  relief  by 
way  of  reformation  is  incidental  to  the  main 
purpose   of   the   suit,   no   such   allegation   of 
demand  and  refusal  is  necessary.     Weathers 
V.  Hill,  92  Ala.  492,  9  So.  412;  Nichols,  etc. 
Co.  V.  Berning,  37  Jnd.  App.  109,114,  76  X.  E. 
776,  and  numerous  other  cases  therein  cited. 
The    case    at    bar   tails    within    the     last- 
mentioned  exception  .to  the  general  rule,  the 
main  purpose  of  this  action  being  to  quiet 
title   to   the   real   estate,   and   therefore  the 
complaint  is  sufficient  so  far  as  that  particu- 
lar question  is  concerned. 

The  appellant  argues  that  the  alleged  deed 
is  void,  because  the  partnership  could  not 
legally  hold  or  convey  real  estate,  and  that 
equity  will  not  reform  a  void  instrument. 
The  doctrine  for  which  appellant  contends  is 
found  in  24  Am.  &.  Eng.'Enc.  of  Law  (2d  ed.)  . 
pp.  053,  657.  A  case  which  aptly  illustrates 
that  doctrine  is  that  of  Brazoria  County  v. 
Youngatown  Bridge  Co.  80  Fed.  10,  25  C.  C.  A. 
306.  There,'  the  plaintiff  sought  to  have 
reformed  a  contract  made  between  it  and  the 
defendant  county,  by  which  the  former  agreed 
to  construct  certain  bridges  in  consideration 
of  a  sum  of  money  payable  in  bonds  of  the 
county.     The   court   held   that   the   contract 
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was  void  in  its  inception  because  tlie  county 
had  no  power  to  so  contract,  and  therefore 
the  court  would  not  do  It  vain  and  useless 
thing  by  reforming  an  instrument,  which, 
when  reformed,  would  be  without  legal  effect. 
The  case  at  bar  does  not  fall  within  those 
principles.  Here,  the  parties  had  power  to  do 
the  thing  upon  which  their  minds  met.  They 
agree  to  do  a  legal  thing,  but  their  agree- 
ment was  not  properly  reduced  to  writing 
because  of  [687]  a  mistake  of  a  scrivener 
in  failing  to  V>b8erve  the  instruction  of  all 
the   parties. 

In  this  connection,  the  question  is  presented 
as  to  the  legal  effect  of  the  mortgage.  The 
mortgage  named  the  partners! lip  by  name  and 
the  partners  who  composed  it.  Appellant 
argues  that  the  adoption  of  the  common- law 
rule  of  practice  and  decision,  when  considered 
with  section  571  of  the  Code  of  1015,  which 
provides  that  the  mortgagor  shall  have  the 
right  of  possession  of  mortgaged  real  estate, 
in  the  absence  of  stipulation  to  the  contrary, 
invokes  and  adopts  the  common-law  rule  with 
reference  to  the  passing  of  title  to  the  mort* 
gagee  by  a  mortgage  on  real  estate.  It  has 
been  held  in  this  jurisdiction,  and  is  now  the 
settled  law,  that  a  mortgage  of  real  estate  is 
simply  security  for  the  payment  of  a  debt, 
leaving  the  legal  title  in  the  mortgagor. 
Stearns-Roger  Mfg.  Co.  v.  Aztec  Gold  Min. 
etc.  Co.  14  N.  M.  300,  327,  330.  93  Pac.  700. 
We  are  satisfied  that  the  docrtine  announced 
in  that  case  is  correct. 

(a)  Appellant  also  argues  that  the  com- 
plaint is  defective  because  it  appears  there- 
from that  tiie  mortgagee  purchased  the  prop- 
erty at  Iiis  own  sale.  Unless  the  instrument 
confers   upon   the   mortgagee   the   power   to 

'  purchase  at  the  sale,  the  general  rule  is  that 
he  cannot  become  the  purchaser  at  the  sale 
which  he,  himself,  makes  under  the  power. 

1  Devlin  on  Deeds,  §  417 ;  1  Wiltsie  on  Mort- 
gage foreclosure  (3d  ed.)  §  610;  28  Am.  & 
£ng.  Enc.  of  Law  (2d  ed.)  816;  27  Cyc.  1483; 

2  Jones  on  Mtgs.  §  1876. 

(b)  But  such  sales  are  voidable  only,  giv- 
ing to  the  mortgagor  an  election  either  to 
ratify  and  affirm  the  sale,  or  disaffirm  it  by 
seeking  to  set  it  aside.     Authorities,  supra. 

<c)  The  election  must  be  exercised  within 
a  reasonable  time  and  before  the  property 
passes  into  the  hands  of  an  innocent  pur- 
chaser for  value  and  without  notice.  Authori- 
ties, supra.  Such  a  sale  being  to  all  intents 
and  purposes  valid,  unless  avoided  by  the 
mortgagor  with  promptness,  the  burden  of 
pleading  and  proving  that  the  sale  was  void 
rests  upon  the  defendant  in  cases  like  that 
at  bar.  The  court  can  draw  no  inference  that 
the  sale  was  [688]  void  because  of  the  alle- 
gations of  the  complaint,  showing  that  the 
mortgagee  purchased  the  property  at  the  fore- 
closure sale.  Therefore  the  complaint  is  not 
defective  for  the  reason  assigned. 


(a,)  The  appellant  asserts  that  the  com- 
plaint is  defective  because  it  fails  to  account 
for  a  delay  of  about  17  years  in  the  bringing 
of  this  suit  for  reformation.  The  general 
principles  applicable  to  this  contention  are 
thus  stated  in  Enc.  PI.  &  Pr.  and  Cyc: 

''In  a  suit  for  the  reformation  of  a  contract, 
tiie  bill  or  complaint  must  make  it  appeal* 
that  the  complainant  is  pursuing  his  remedy 
in  good  time  after  the  discovery  of  the  injury, 
and,  if  his  allegations  disclose  that  his  claim 
is  a  stale  one,  or  that,  after  the  discovery  of 
his  right  to  relief,  he  has  been  guilty  of  long 
acquiescence  and  unnecessary  and  unexplained 
delay  for  an  unreasonable  length  of  time  be- 
fore asking  relief,  the  bill  or  complaint  is 
demurrable."    18  Enc.  P.  &  P.  825,  826. 

'*It  is  a  well-settled  rule  that  a  party  who 
discovers  a  mistake  in  a  deed  or  other  instru- 
ment must  use  due  diligence  in  seeking  equi- 
table aid,  and  a  bill  or  complaint,  which 
shows  that  the  plaintiff,  after  the  discovery 
of  the  mistake,  has  confirmed  the  contract  or 
has  been  guilty  of  unreasonable  delay,  is 
without  equity."    Id.  829. 

(b)  Where  the  complaint  is  silent  as  to 
the  time  of  discovery,  it  must  be  taken  to 
have  been  known  to  all  parties  interested 
from  the  time  the  instrument  was  made.  34 
Cyc.  976.  The  proposition  was  first  raised 
by  objecting  to  the  introduction  of  evidence 
at  the  trial.  The  answer,  after  denying,  gen- 
erally, all  the  allegations  of  the  complaint, 
alleged  that,  if  a  cause  of  action  for  reforma- 
tion ever  existed,  it  was  known  to  and  dis- 
covered by  plaintiffs  and  their  respective 
grantors  long  before  the  institution  of  this 
suit,  and  more  than  four  years  prior  to  the 
date  of  the  filing  of  the  original  complaint. 
The  reply  alleged  facts,  which,  if  true,  ac- 
counted for  the  alleged  delay  in  bringing  the 
suit. 

(c)  An  objection  to  the  introduction  of  any 
evidence,  made  at  the  trial,  on  the  ground 
that  the  complaint  fails  to  state  a  cause  of 
action,  is  in  the  nature  of  a  demurrer  ore 
tenus.  1  Sutherland  Code  PI.  Pr.  &  Forms, 
§  305;  Rothe  v.  Rothe,  31  Wis.  572;  Jenks 
V.  Allen,  151  Wis.  625,  139  N.  W.  433 ;  Chism 
v.  Smith,  210  N.  Y.  198,  104  [689]  N.  E. 
131;  Phillips  v.  Carver,  99  Wis.  561,  75  N.  W. 
432;  Abbott  v.  Easton,  195  N.  Y.  372,  88 
N.  E.  572;  Hays  v.  Uwis,  17  Wis.  210;  C.  C. 
B.elknap  Glass  Co.  v.  Kelleher,  72  Wash.  529, 
130  Pac.  1123;  Stutsman  County  v.  Mans- 
field, 5  Dak.  78,  37  N.  W.  304. 

The  delay  in  bringing  the  suit  appears  as 
a  matter  of  fact  upon  the  face  of  the  com- 
plaint. Instead  of  demurring  to  the  com- 
plaint, appellant  answered  and  alleged  the  in- 
sufficiency thereof  beca\ise  of  the  delay,  which 
manifestly  raised  a  question  of  law  and  was 
not  the  proper  office  of  an  answer.  The  ap- 
pellee then  alleged  facts  in  reply,  excusing 
the  delay  if  those  facts  were  true,  on   the 
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theory,  presumably,  that  such  facts  consti- 
tuted a  reply  to  new  matter  alleged  in  the 
answer.  It  will  thus  be  seen  that  both  parties 
misconceived  the  law  with  reference  to  the 
office  of  answers  and  replies,  which  accounts 
for  the  peculiar  condition  with  which  we  are 
confronted.  In  Pomeroy's  Code  Remedies, 
at  section  470,  it  is  said: 

"A  statement  in  the  reply,  however,  of  a 
fact  which  ought  to  have  been  alleged  in  the 
coipplaint  or  petition,  is  not  sufficient  and 
does  not  cure  the  defect." 

The  author  cites  the  case  of  Webb  v.  Bid- 
well,  15  Minn.  479  (Gil.  394),  to  support  the 
doctrine.  In  that  case,  the  plaintifT  alleged 
in  the  form  of  a  conclusion  of  law  the  in- 
validity of  his  title.  Defendant  answered  and 
the  plaintiff  then  replied,  alleging  facts  show- 
ing the  invalidity  of  his  title  as  purchaser. 
At  the  trial,  the  defendant  moved  for  judg- 
ment on  the  pleadings.  The  court  held  that 
the  omission  in  the.  complaint  was  not  cured 
by  pleading  facts,  concerning  the  invalidity 
of  plaintiff's  title,  in  the  reply.  In  18  PI.  & 
Pr.  707,  it  is  said  that  "where  the  complaint 
is  defective  or  does  not  contain  facts  sufficient 
to  constitute  a  cause  of  action,  a  reply  cannot 
cure  it  by  supplying  the  necessary  allega- 
tions" which  is  supported  by  the  cases  of 
Potts  V.  Hartman,  101  Ind.  369,  363;  Webb 
v.  Bidwell,  supra;  McMahill  v.  Jenkins,  69 
Mo.  App.  279,  where  the  court  said  that  a 
complaint  cannot  be  amended  by  a  reply; 
Durbin  v.  Fisk,  16  Ohio  St.  533,  538;  and 
Mohney  v.  Reed,  40  Mo.  App.  99.  In  Deeves 
V.  Metropolitan  Realty  Ck).  25  Civ.  Pro.  276, 
41  N.  Y.  [690]  Supp.  647,  the  complaint  al- 
leged that  plaintiff  duly  performed  all  the 
conditions  of  the  contract,  furnished  all  the 
materials,  and  the  work  which  plaintiff  was 
to  do  was  finished  and  fully  completed  in  ac- 
cordance with  the  contract.  The  answer  al* 
leged  that  the  work  was  not  performed  until 
a  considerable  time  after  the  expiration  of 
the  contract  time.  The  reply  apparently  al- 
leged facts  curing  the  defect  of  which  de- 
fendant complained.     The  court  said: 

"A  case  in  point  is  Raplee  v.  Wilkin  (Jan. 
1878)  6  N.  Y.  Wkly.  Dig.  560.  It  was  there- 
in held  that  a  plaintiff's  pleadings  are  to  be 
taken  together,  and  that,  if,  together,  they 
state  facts  sufficient  to  constitute  a  cause 
of  action,  the  suit  may  be  maintained,  al- 
though the  complaint  alone  may  not  be  suffi- 
cient. The  court  said:  'Although  the  com- 
plaint may  not  be  sufficient  alone,  and  the 
reply  is  irregular,  yet  the  irregularity  having 
been  waived  by  the  defendant,  in  accepting  it 
and  not  moving  to  strike  it  out,  the  pleadings 
are  to  be  taken  together;  and  together  they 
presented  a  state  of  facts  upon  which  tlie 
plaintiff  was  entitled  to  recover.'  I  shall 
overrule  the  general  objection  to  plaintiff's 
recovery  in  this  action,  on  the  authority  of 


the  case  last  cited;  and  it  would  seem  that 
the  doctrine  therein  advanced,  of  construing 
the  pleadings  as  a'  whole,  is  in  the  plain  in- 
terest of  substantial  justice." 

In  Denver,  etc.  R.  Co.  v.  Cahill,  8  Colo. 
App.  158,  45  Pac.  285,  the  complaint  omitted 
to  allege  that  the  plaintiff  was  the  owner 
of  the  property  which  was  an  essential  allega- 
tion in  that  case.  Defendant  answered  and 
plaintiff  replied,  incorporating  therein  an 
allegation  of  ownership  of  the  property.  No 
attack  was  made  on  the  reply.  The  court 
remarked  on  the  doctrine  that,  where  the 
averments  in  a  replication  constitute  a  de- 
parture, the  objection  must  be  taken  before 
the  trial,  or  it  4s  waived.  It  then  declared 
that  in  principle  there  is  no  distinction  be- 
tween that  doctrine  and  a  case  where  the  re- 
ply does  not  contaifi  allegations  of  departure, 
but  matters  which  supply  omissions  in  the 
complaint,  and  said: 

"In  either  case,  the  cause  of  action  is  to 
be  found  in  the  complaint  and  replication  to- 
gether, and  a  defendant  who  has  failed  to 
make  his  objection  within  the  proper  time 
is  not  prejudiced  in  any  greater  degree,  where 
the  replication  supplies  some  statement  whie!i 
was  wanting  in  the  complaint  than  where  the 
new  allegation  is  a  substitution  for  some- 
thing which  the  complaint  contained." 

[691]  The  doctrine  of  the  last-mentioned 
case  is  approved  in  Water  Supply,  etc.  Co. 
V.  Larimer,  etc.  Reservoir  Co.  25  Colo.  87,  53 
Pac.  386;  and  Johnson  v.  Cummings,  12  Colo. 
App.  17,  55  Pac.  269.  In  the  last-mentioned 
case,  the  court  said  that  the  omission  in  the 
complaint  is  supplied  in  the  replication. 

''So  that,  combining  the  two  pleadings,  a 
complete  cause  of  action  is  set  forth.  The 
rules  of  pleading  require  the  entire  cause  of  ' 
action  to  be  stated  in  the  complaint,  and  a 
necessary  allegation  cannot  properly  appear 
for  the  first  time  in  the  replication.  But  the 
replication  was  not  met  by  any  objection,  and 
the  irregularity  was  therefore  waived." 

In  the  case  at  bar,  the  complaint  was 
fatally  defective  because  of  the  omission 
therein  of  allegations  of  fact  showing  that 
plaintiffs  were  pursuing  their  remedy  in  good 
time.  But  defendant  did  not  attack  the  reply, 
which  alleged  matters  curing  the  omission 
of  the  complaint,  but  attacked,  at  the  trial, 
the  right  of  the  plaintiffs  to  maintain  their 
suit  because  of  the  alleged  insufficiency  of  the 
complaint.  Under  such  circumstances,  the 
appellant  waived  the  irregularity  of  the  alle- 
gation of  curative  matter  in  the  reply.  Hav- 
ing waived  the  irregularity,  the  plaintiff's 
cause  of  action  is  tested  by  the  complaint  and 
reply,  which  are  sufficient  to  withstand  the 
attack  made  by  the  demurrer  ore  tenus. 

Appellant  insists  that  the  complaint  is 
defective  because  it  fails  to  show  the  tenor 
of  the  instrument  which  the  plaintiffs  seek  to 
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have  established  by  decree  of  the  court.  The 
<!oinplaint  must  show  in  terms  what  the  in- 
strument ou^t  to  be  in  order  to  express  the 
real  agreement  of  the  parties,  and  it  is  not 
generally  sufficient  to  allege  it  was  the  in- 
tention of  the  parties  to  make  an  instrument 
that  would  accomplish  a  certain  object,  and 
ask  the  court  to  make  an  instrument  that 
will  accomplish  that  object.  18  Enc.  PI.  &  Pr. 
824. 

"It  should  appear,  from  the  allegations  in 
the  bill  seeking  a  reformation  of  the  instru- 
ment, what  the  real  agreement  was,  what  the 
agreement  as  reduced  to  writing  was,  and 
wherein  the  writing  fails  to  embody  the  real 
agreement."    34  Cyc.  972. 

[692]  The  complaint  is  somewhat  indefinite 
on  this  point,  but  the  court  and  parties  were 
advised  by  it  that  the  plaintiffs  sought  to 
have  corrected  the  words  "the  right,  title,  and 
interest  of  the  mortgagees''  by  striking  out 
those  words  and  inserting  in  lieu  thereof,  the 
words  "the  right,  title  and  interest  of  the 
mortgagors." 

Apparently,  the  complaint  did  not  attempt 
to  add  new  parties  to  the  deed.  The  mort- 
gagee, the  Pecos  Valley  Mercantile  Company, 
was  constituted  the  attorney  in  fact  of  the 
mortgagors,  by  the  power  contained  in  the 
mortgage.  J.  S.  Williamson,  one  of  the  part- 
ners of  that  partnership,  acted  for  the  part- 
nership in  the  execution  of  the  power  of  sale 
and  in  the  matter  of  conveying  the  premises. 
The  general  doctrine  of  law  is  that  the  mort- 
gagee should  not  execute  the  deed  in  Iiis  own 
name,  but  in  the  name  of  the  mortgagor,  as 
the  latter's  attorney  in  fact  (27  Cyc.  1495), 
because  the  deed  should  be  executed  in  the 
name  of  the  person  possessing  the  legal  title* 
1  Devlin  on  Deeds,  §  421.  It  is  unnecessary 
for  us  to  decide  whether  the  instrument  in 
the  case  at  bar  can  be  held  to  be  the  deed  of 
the  principal,  because  the  question  is  not  pre- 
sented by  the  parties  under  this  particular  as- 
signment. There  are  cases,  however,  holding 
that  a  deed  executed  by  a  mortgagee  under 
power  contained  in  the  mortgage  is  sufficient 
to  show  an  intention  of  the  grantor  to  convey 
in  behalf  of  the  mortgagor.  Payton  v.  Mc- 
Phaul,  128  Ga.  510,  58  S.  E.  50,  11  Ann.  Cas. 
163,  165. 

(a)  Under  assignment  No.  13,  the  appel- 
lant asserts  that  the  proof  does  not  support 
the  finding  that  the  notices  required  by  law 
and  by  the  terms  of  the  mortgage  were  posted. 
Appellant,  under  this  particular  assignment, 
does  not  analyze  the  evidence,  nor  does  he 
attempt  to  point  out  wherein  the  evidence 
is  insufficient  in  that  r^^rd.  'For  lack  of 
argument  the  assignment  is  waived,  but  about 
the  same  question  is  raised  under  the  four- 
teenth assignment  where  the  appellant  claims 
that  the  court  should  have  found  that  the 
notices  of  sale  were  not  posted  or  published 


as  required  by  the  terms  of  the  mortgage. 
The  assignment  proceeds  upon  the  theory  that 
the  recitati<ms  in  the  deed  from  the  Pecos 
Valley  Mercantile  Company  [693]  to  William- 
son do  not  show  the  giving  of  proper  notices 
and  that  the  proof  justified  a  finding  that 
no  proper  notices  had  been  given. 

The  mortgage  provided  that,  in  case  of  de- 
fault in  the  payment  of  the  principal  and 
interest  of  the  note  when  the  same  became 
due,  the  mortgagee,  its  attorney  or  agent,  was 
authorized  to  take  possession  of  the  premises 
and  sell  the  same  after  giving  notice  by  six 
handbills  posted  at  public  places  in  the  coun- 
ty of  Chaves,  at  least  20  days  prior  to  the 
time  of  sale,  or  by  notices  published  in  some 
newspaper  printed  in  the  county  of  Chaves, 
at  least  20  days  prior  to  the  time  of  sale. 
Tlie  deed  from  the  mortgagee  to  Williamson 
recited  the  following   facts: 

''Whereas,  George  T.  Ovard  and  wife,  D.  A. 
Ovard,  of  Chaves  county  and  territory  of 
New  Mexico,  did,  by  a  certain  mortgage  deed, 
dated  the  26th  day  of  May,  a.d.  1801,  which 
said  deed  was  duly  recorded  on  same  date  in 
the  office  of  the  probate  clerk  of  said  county 
and  territory,  in  Book  B,  pages  65,  66,  of 
mortgage  deeds,  convey  to  the  said  parties  of 
the  first  part  all  the  premises  hereinafter 
described,  to  secure  the  payment  of  one  cer- 
tain promissory  note  for  $559.13  in  said  deed 
pcgrticularly  mentioned,  and  upon  certain  con- 
ditions in  said  mortgage  deed  particularly 
described;  and  whereas,  default  has  been 
made  in  the  payment  of  the  said  note,  the 
said  premises  were,  by  the  said  parties  of  the 
first  part,  duly  advertised  for  public  sale,  at 
the  front  door  of  the  court  house  in  the  town 
of  Roswell,  in  the  county  of  Chaves  and  terri- 
tory of  New  Mexico,  on  the  28th  day  of  No- 
vember, AJ>.  1892,  in  the  manner  prescribed 
by  said  mortgage  deed,  and  were,  after  giving 
20  days'  notice,  at  the  place  last  mentioned 
aforesaid,  on  the  24th  day  of  December,  a.d. 
1892,  in  pursuance  of  said  notice,  sold  at 
public  sale,  and  at  said  sale,  the  said  partien 
of  the  second  part  were  the  highest  and  best 
bidders,  and  bid  for  the  said  lots  or  parcels 
of  land,  hereinafter  named,  the  sum  of  $678.'' 

The  appellant  insists  that  the  recitations 
in  the  deed  "sliow  that  only  one  notice  was 
published,  that  at  the  courthouse  door  on 
November  28th."  The  recitations  are  subject 
to  no  such  construction.  What  is  meant  by 
the  recitations  is  that  the  advertisement  wa» 
made  on  November  28th  in  the  manner  pre- 
scribed by  the  mortgage,  which  was  20  days 
prior  to  the  sale. 

The  second  proposition  in  the  assignment 
is  likewise  without  merit.  It  is  a  general  and 
well*eBtablished  doctrine  [694]  of  law  that 
the  power  of  sale  in  a  mortgage  must  be 
strictly  complied  with.  2  Jones  on  Mtji«. 
§  1822;   27  Cyc.  1449,  1466,  1466;   2  Perry 
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on  Trusts  (2d  ed.)  §§  602,  783;  Johnson  v. 
Johnson,  27  S.  C.  309,  3  S.  E.  606,  13  Am. 
St.  Rep.  036;  Atkins  v.  Grumpier,  138  N.  C. 
532,  24  S.  E.  367;  Kurd  v.  Case,  32  111.  45. 
83  Am.  Dec.  241);  Sears  v.  Livermore,  17 
la.  297,  85  Am.  Dec.  664;  Camplwll  v.  Tagge, 
30  la.  307 ;  Ford  v.  Neshitt,  72  Ark.  267,  79 
S.  W.  703.  In  27  Cyc.  1474,  it  is  said  that 
the  provisions  in  a  mortgage  requiring  the 
posting  of  notices  of  sale  must  be  strictly 
<]omplied  with.  In  Shillaber  v.  Robinson,  97 
U.  S.  68,  77,  24  U.  S.  (L.  ed.)  967,  the  court 
Haid  that  it  was  too  well  established  to  admit 
of  controversy  that  a  sale  under  power,  not 
in  strict  compliance  with  the  terms  of  the 
power  in  the  matter  of  giving  notice  of  sale 
was  void.  The  reason  for  the  rule  is  appar- 
ent. The  exercise  of  the  power  is  entirely 
ex  parte.  The  creditor  is  an  interested  trus- 
tee for  his  debtor,  as  well  as  trustee  for  him- 
self. He  judges  of  the  necessity  of  making 
a  forced  sale  of  the  property  of  his  debtor, 
nnd,  wlien  the  sale  is  made,  executes  title  to 
the  purcahser.  The  power  to  sell  is  a  matter 
of  contract  and  the  parties  are  boimd  to  a 
strict  observance  of  its  terms.  The  books 
abound  in  cases  wherein  the  courts  have  held 
Hales  to  be  void  because  of  material  irregu- 
larities in.  the  matter  of  giving  notices  of 
•%xkch   sales. 

(b)  But  J  while  we  recognize  the  doctrine 
last  mentioned.,  it  is  not  controlling  in  the 
rase  at  bai:.  C'apiev  of  the  mortgage  and  the 
•ieed  made  thereiiwder  were  received  in  evi- 
dence. J.  S.  ^Vi'i^lamson  testified  that  three 
notices  of  sale  were  posted  in  the  city  of 
Roswell,  and  that  he  had  been  told  that  three 
•jther  such  notices  had  been  posted  in  places 
outside  of  ICoawell,  in  the  county  of  Chaves. 

Thci  recitals,  contained  in  a  deed  executed 
)y  virtue  of  a  power  of  sale  contained  in  a 
mortga;jfe^  that  the  proper  notice  of  sale  was 
Apven  are  iprima  facie  proof  of  such  facts  as 
against  the  parties  and  privies  to  the  instru- 
ment containing  the  power.  4  Enc.  of  Evi- 
ilence,  183,  13  Cyc.  611;  27  Cvc.^1463;  Knox 
V,  Gibson  (1912*)  23  Colo.  App*  [695]  402, 
128  Pac.  470;  Williamson  v.  Mayer,  117  Ala. 
'>53,  23  So.  3;  Tew  v.  Henderson,  116  Ala. 
o45,  23  So.  128;  Washington  County  R.  Co. 
V.  Canadian  Colored  Cotton  Mills  Co.  104  Me. 
1)27,  72  Atl.  491,  496;  Lumsford  v.  Speaks, 
112  X.  C.  608,  17  S.  E.  430;  Tyler  v.  Herring, 
67  Miss.  169,  6  So.  840,  19  Am.  St.  Rep. 
203. 

In  Empire  Ranch,  etc.  Co.  v.  Howell  (1912) 
22  Colo.  App.  389,  125  Pac.  592,  the  court 
said  that: 

**Xo  evidence  having  been  offered  by  the 
defendant,  tending  in  any  wise  to  contradict 
or  impeach  the  recitals  in  the  trustee's  deed 
offered  by  pl.-^intiff,  we  must  hold  that  he 
made  sufticient  proof  of  his  title  to  put  the 
defendant  on  hi>»  nroof." 


The  court  said  in  Rucker  v.  Hyde,  118 
Tenn.  358,  100  S.  W.  739,  741,  that: 

"No  proof  having  Ijeen  introduced  to  show 
that  the  foreclosure  sale  was  not  conducted 
strictly  in  pursuance  of  the  directions^  of  the 
trust  deed,  the  recitals  in  the  deed  from  the 
trustee  to  the  purchaser  at  the  foreclosure 
sale  are  sufficient  evidence  of  such  fact." 

In  Naugher  v.  Sparks,  110  Ala.  672,  18  So. 
45,  46,  the  court  remarked  that,  in  the  case 
then  under  consideration,  the — 
"mortgage  itself  provided  the  conditions  and 
terms  of  sale,  and  authorized  the  'auctioneer' 
to  convey  the  lands,  by  proper  deed,  to  the 
purchaser.  .  .  .  The  deed  purports  to  be 
in  execution  of  the  power  granted.  We  must 
presume  the  recitals  are  'prima  facie  true, 
against  the  mortgagor,  the  grantor  of  the 
power,  aftd  his  privies.  In  the  notes  of  the 
case  of  Tyler  v.  Herring  [67- Miss,  169}  19 
Am.  St.  Rep.  297,  .  .  .  Mr.  Freeman  de- 
clares the  true  rule  to  be  'that  the  recitals 
made  by  the  trustee  surely  must  be  taken  as 
at  least  prima  facie  evidence  of  the  existence 
of  the  matters  therein  stated.'  This  is  the 
law,  as  held  in  many  well-considered  opin- 
ions" (citing  authorities.) 

The  court  further  remarked  that  such  re- 
citals are  only  prima  facie  evidence  of  the 
existence  of  the  facts  stated,  but  are  not  con- 
clusive. In  Roe  V.  Davis  (Tex.  1912)  142  .S. 
W.  950,  the  same  doctrine  is  announced,  and 
the  court  defended  it  on  the  ground  that  it  U 
not  only  in  harmony  with  the  weight  of  au- 
thority, but  necessary  and  expedient  to  the 
security  of  land  titles.  In  Carico  [636]  v. 
Kling,  11  Colo.  App.  349,  53  Pac.  390..  wliicli 
i;»  the  leading  and  i)ioneer  Colorado  case  on 
the  subject,  it  was  contended  by  the  appellant 
that  the  plaintilT  in  the  trial  court  should  have 
introduced  evidence  aliunde  the  deed  for  the 
purpose  of  showing  that  all  the  prerequisites 
mentioned  in  the  trust  deed  had  been  com- 
plied witli.  The  court  held  that  the  recitals 
were  prima  facie  evidence  of  the  facts,  and 
that  the  burden  of  overcoming  that  evidence 
was  upon  the  defendant.  In  Tyler  v.  Herring, 
supra,  the  court  said  that  the  true  view  was 
that  the  plaintiff  begins  and  ends  with  the 
burden  of  proof,  and  that  he  makes  out  a 
prima  facie  case  when  he  introduces  the  trus- 
tee's deed,  it  then  devolving  on  the  defendant 
to  meet  the  case  thus  made. 

In  the  case  at  bar,  the  plaintiff^made  a 
prima  facie  case  by  the  introduction  of  the 
deed  made  in  pursuance  of  the  power,  whicli 
recited  that  the  premises  were  duly  adver- 
tised for  public  sale  in  the  manner  prescribed 
by  said  mortgage  deed,  and  the  testimony  of 
the  witness  Williamson  did  not  destroy  that 
prima  facie  case,  but  rather  strengthened  it. 
Therefore  the  conrt  did  not  err  in  find  ins 
that  the  notices  of  sale  were  given  as  required 
by  law  and  the  terms  of  the  mortgage,  and 
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ill  not  findinsr  that  the  notices  were  not"  so 


given. 


Appellant  claims  that  the  court  should  not 
have  permitted  the  appellee  to  show  that  the 
mortgagor  was  present  at  the  sale.  We  do 
not  deem  this  assignment  of  any  particular 
importance.  It  was  a  fact  which  might  hiive 
had  some  bearing 'on  the  question  of  the  af- 
firmation of  the  sale  by  the  mortgagor.  From 
what  we  have  said  heretofore,  it  is  plain  that 
the  mortgagor,  by  delay  or  acquiescence,  may 
have  afiirmed  the  purchase  by  the  mortgagee. 
The  sale  was  not  void  because  the  mortgagee 
purchased  the  premises,  assuming  that  J.  S. 
VV^illiamson  was  a  mortgagee,  but  voidable 
,only.  The  burden  of  avoiding  the  sale  be- 
cause of  that  fact  was  upon  appellant. 

The  court  found  that  the  appellant  was  a 
purchaser  for  value  but  that  the  recitals,  dis- 
closures, and  contents  of  the  "mortgagee's 
deed**  were  sufficient  to  put  the  appellant  on 
inquiry,  and  that  reasonable  inquiry  would 
hiive  [697]  led  to  a  knowledge  of  the  superior 
and  equitable*  rights  of  those  claiming  under 
J.  S.  Williamson  as  purchasers.  Without 
setting  out  the  evidence,  it  is  sufficient  to  say 
that  there  is  substantial  evidence  to  sustain 
this  finding  made  by  the  trial  court. 

Many  other  questions  are  presented  by  ap- 
pellant, but  are  either  not  properly  before 
U3  or  without  merit. 

The  judgment  is  therefore  affirmed,  and 
if.  is  so  ordered. 

Roberts,  C.J.,  and  Parker,  J.,  concur. 

On  Reh easing. 

(June  27,  1916.) 

Hanxa,  J. — ^The  appellant  was  granted  a 
rehearing  on  certain  points  specified  in  his 
motion  therefor.  Those  points  are  elaborately 
argued  in  appellant's  motion  for  rehearing, 
and  we  have  had  the  benefit  of  an  oral  argu- 
ment thereon  also.  The  opinion  of  the  court 
in  this  case  disposed  of  12  general  proposi- 
tions involved  in  the  case,  but,  believing  that 
numerous  other  points  presented  by  appel- 
lant were  not  well  taken,  and  rather  than  dis- 
cuss them  at  length,  we  said  that  they  were 
not  meritorious.  The  rehearing  was  granted 
on  the  ground  that  we  had  overlooked  several 
points  contained  in  the  motion,  only  one  of 
which  appeared  decisive  of  the  cause  in  the 
event  that  it  was  well  taken.  We  shall  con- 
sider but  one  point  in  the  motion,  overruling 
the  remainder. 

The  appellant  contends  that  the  power  of 
sale  contained  in  the  mortgage  wa^  revoked 
by  the  death  of  Mrs.  Ovard,  who  was  one  of 
the  mortgagors;  hence  a  sale  under  power  did 
not  divest  the  heirs  of  Mrs.  Ovard's  estate, 
which  interest  was  subsequently  purcliased 
by  appellant.    The  trial  court  found  that  the 


property  involved  in  this  suit  was  the  sepa- 
rate estate  of  the  father,  George  T.  Ovard, 
and  that  finding"  would  be  decisive  of  the 
proposition  now  under  discussion,  were  it  sup- 
ported by  any  substantial  evidence.  Our 
search  of  the  record  fails  to  disclose  any  suh 
stantial  evidence  to  support  it.  However,  the 
question  still  remains  wliether  the  interest 
which  appellant  is  alleged  to  have  purchased 
from  the  heirs  of  Mrs.  Ovard  was  foreclosed, 

0 

as  against  Mrs.  Ovard,  by  the  foreclosure  pro- 
ceedings, and  that  depends  upon  whether  her 
death  revoked  [698]  the  power  of  sale.  As 
we  have  heretofore  said  in  this  case,  a  mort- 
gage in  this  state  simply  constitutes  a  lien 
on  the  property,  a  security  for  the  debt,  and 
does  not  pass  the  legal  title  to  the  mort- 
gagee. Decisions  of  other  courts,  where  the 
common-law  view  of  mortgages  is  taken,  are 
much  more  harmonious  as  to  whether  the 
death  of  the  mortgagor  revokes  the  power  of 
sale  contained  therein,  than  in  those  juris- 
dictions, like  this,  where  the  equitable  view 
of  mortgages  is  taken. 

In  Jones  on  Mortgages  (7th  ed.)  at  section 
1792,  the  author  says: 

"As  a  general  rule,  the  death  of  the  mort- 
gagor does  not  revoke  a  power  of  sale,  even 
though  the  mortgage  is  held  merely  to  give 
a  lien  on  the  property.  This,  being  coupled 
with  an  interest  in  the  estate,  cannot  be  re- 
voked or  suspended  by  the  mortgagor." 

At  section  1704  of  the  same  volume^ and 
ivork,  the  author  notes  a  conflict  of  authoritv 
.  on  the  proposition,  saying: 

"In  some  states,  where,  by  statute  or  ad- 
judication, a  mortgage  is  regarded  as  a  mere 
security  for  debt,  passing  no  title  or  estate 
to  the  mortgagee,  a  power  of  sale  is  regarded 
as  not  coupled  with  an  interest,  and  it  is  re- 
voked and  rendered  incapable  of  execution  by 
the  death  of  the  mortgagor.  A  sale  under 
the  power,  made  after  the  death  of  the  mort- 
gagor, is  void." 

In  Reeves  on  Real  Property,  §  786,  the 
author  saiys: 

"Since  a  power  of  this  kind  (of  sale)  is 
usually  coupled  with  an  interest,  it  is  not, 
as  a  general  rule,"  extinguished  by  the  death 
of  its  creator." 

In  Tiffany  on  Real  Property,  §  555,  it  is 
said  that  it  is  necessary  to  distinguish  be- 
tween the  common-law  and  equitable  theories 
of  mortgages  in  determining  the  question,  and 
concludes  that,  where  the  common-law  view 
of  mortgages  is  taken,  the  power  is  coupled 
with  an  interest,  whereas,  where  the  equi- 
table view  is  taken,  the  power  cannot  be  re- 
garded as  coupled  with  an  interest. 

In  Devlin  on  Real  Estate  (Deeds)  at  sec- 
tion 383,  it  is  said,  in  part: 

[699]  "A  mere  naked  powef  may  be  revoked 
at  will,  but  the  rule  is  that  when  a  power 
is  coupled  with  an  interest  it  is  irrevocable. 
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As  powers  of  sale  in  mortgages  and  trust 
deeds  are  of  this  character,  it  follows  that 
such  powers  are  irrevocable.  The  power  of 
sale  is  an  essential  and  valuable  part  of  the 
security." 

At  section  385  of  the  same  volue  and  work^ 
it  is  said,  in  part: 

"With  the  exception  of  Texas  and  Georgia, 
there  is  in  the  different  states  a  complete 
unanimity  of  opinion  upon  the  effect  that  the 
death  of  the  mortgagor  exercises  over  a  power 
of  sale.  As  this  power  is  coupled  with  an  in- 
terest, no  act  of  the  mortgagor  can  suspend 
or  revoke  it.  .  .  .  There  can  be  no  reason 
for  making  the  death  of  the  mortgagor  an  ex- 
ception. .  .  .  These  are  the  views  taken 
by  the  authorities,  and  it  may  therefore  be 
asserted,  as  an  established  proposition,  that 
the  death  of  the  mortgagor  does  not  operate 
as  a  revocation  of  the  powers." 

Most  of  the  cases  cited  by  the  author  are 
those  wherein  the  common-law  view  of  mort- 
gages is  taken. 

In  Johnson  v.  Johnson,  27  S.  C.  309,  3  S. 
E.  606,  13  Am.  St.  Rep.  636  (1887),  the  court 
held  that  a  power  of  sale  contained  in  a  mort- 
gage was  revoked  by  the  death  of  the  mort- 
gagor, because  it  was  not  coupled  with  an  in- 
terest. In  South  Carolina,  at  that  time,  a 
mortgage  was  regarded  as  a  mere  security  for 
the  debt,  as  in  this  jurisdiction.  In  Frank 
V.  Colonial,  etc.  Mort.  Co.  86  Miss  103,  38  So. 
340,^344,  70  L.R.A.  135,  4  Ann.  Cas.  54,  the 
court,  after  reviewing  most  of  the  authority 
on  the  question,  as  well  as  former  decisions  of 
that  court,  held  that,  notwithstanding  that  a 
mortgage  in  that  state  was  simply  security  for 
a  debt,  the  power  of  sale  contained  therein 
was  coupled  with  an  interest,  hence  was  not 
revoked  by  the  death  of  the  mortgagor.  The 
court,  'in  part,  said : 

"Whether,*  therefore,  the  mortgagee  or  the 
trustee  is  esteemed  to  take,  by  the  conveyance, 
a  legal  or  equitable  estate  in  the  thing  con- 
veyed or  not,  the  sounder  and  better  view, 
manifestly,  is  the  one  pointed  out  by  us  in 
the  case  of  Allen  v.  Alliance  Trust  Co.  84 
Miss.  319,  36  So.  285,  supra,  to  wit,  that  the 
trustee  or  mortgagee  in  such  instruments  is 
not  a  mere  ordinary  agent  at  all;  that  the 
power  to  sell  is  based  on  the  consideration  on 
which  the  contract  is  bottomed,  is  part  of 
that  security  and  that  contract,  and  is 
[700]  hence  stipulated  for  and  bought  by  the 
bene^ciary  in  the  instrument,  whether  trust 
deed  or  mortgage,  and  is  a  power  coupled 
with  an  interest,  and  hence  not  revocable  by 
death." 

In  Reilly  v.  Phillips,  4  S.  D.  604,  67  N.  W. 
780,  781,  the  court  held,  independent  of  cer- 
tain statutes  of  that  state  which  had  a  bear- 
ing on  the  question,  that  the  power  of  sale 
contained  in  a  mortgage  was  one  coupled 
with  an  interest,  and  that  the  death  of  the 


mortgagor    did   not   revoke    it.     The   eourt- 
said: 

"Appellants  insist  that  the  rule  of  these 
cases  (cases  cited  in  support  of  the  rule  that 
the  power  is  coupled  with  an  interest)  is  not 
applicable  in  this  jurisdiction,  because,  under 
our  law,  the  mortgagor  retains  the  title  to- 
the  estate  mortgaged,  contrary  to  the  law 
prevailing  in  mo^  of  the  states  whence  these 
decisions  come;  but  we  apprehend  that,  upon 
principle,  that  fact  ought  not  to  make  any 
difference  in  respect  to  the  survival  of  the 
power.     Even  in  the  states  where  the  mort- 
gage is  held  to  convey  the  legal  title  to  the 
mortgagee,  the  transfer  is  only  nominal.     It 
is  more  of  a  fiction  than  a  reality.     If  the 
mortgagee,  who  is  said  to  hold  the  legal  title,  * 
die,  his  interest  does  not  pass  to  his  heirs, 
as  real  estate.     ...     In  New  York  the 
mortgage  does  not  convey  the  legal  title,  and 
has  not,  since  a  very  early  day;    and  yet 
Chancellor  Walworth,  in  Jencks  ▼.  Alexander, 
11  Paige  [N.  Y.]  624,  says  that  a  power  of 
sale  in  suc^  a  mortgage  is  a  beneficial  power; 
that  it  is  a  power  coupled  with  an  interest, 
'to  the  extent  of  the  interest  of  the  mortgagee 
in  the  premises.'    In  Wilson  v.  Troup,  2  Cow. 
[N.  Y.]  236,  14'AnL  Dec.  458,  the  court  says: 
'The  power  of  the  mortgagee  to  sell  the  mort- 
gaged   premises    is    undoubtedly    a    power 
coupled  with  an  interest.'    The  power  of  sale 
in  that  state  is  constantly  treated  as  a  power 
coupled  with  an  interest,  and  the  cases  are- 
frequent  in  which  it  has  ben  executed  after 
the   death   of  the   mortgagor.     .    .     .     The- 
quality  of  the  power  does  not  depend  upon  tlie 
general  character  or  legal  effect  of  the  in- 
strument  in  which  it  is  granted,  but  upon 
whether  or  not  the  power  itself  is  coupled 
with  an   interest  in  the  subject  concerning 
which  the  parties  are  contracting.     It  would 
be  difficult  to  justify  the  conclusion  that  in. 
one  case  the  mortgagee  had  an  interest  in  the 
subject  pf  the  mortgage,  and  in  the  other 
case  did  not.    The  purpose  of  the  mortgage, 
and  the  rights  of  ^e  parties  as  mortgagor 
and  mortgagee,  are  the  same  in  both  cases. 
.    •    .  We  think,  both  under  our  statute  or 
without  it,  the  power  of  sale  is  one  so  coupled 
with  an  interest  that  it  survives  the  death  of 
the  grantor." 

In  the  case  last  mentioned,  the  case  of  John- 
son V.  Johnson,  cited  supra,  was  distinguished 
principally  on  the  [701]  ground  that  there 
no  statute  recognized  or  declared  the  effect  of» 
or  provided  a  method  for  the  execution  of, 
the  power;  but  we  do  not  deem  that  fact  of 
sufficient  importance  to  say  that  the  power^ 
therefore,  is  not  one  coupled  with  an  interests 
In  Grandin  v.  Emmons,  10  N.  D.  223,  86  N. 
W.  723,  725,  54  L.R.A.  610,  88  Am.  St.  Rep. 
684,  the  identical  question  involved  here  was 
discussed.  The  court  said  that,  notwithstand- 
ing the  holding  in  Johnson  v.  Johnson,  8upra». 
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the  almost  unanimous  voice  of  authority  is 
the  other  way,"  and  approved  the  conclusion 
reached  by  the  court  in  Reilly  v.  J^hillips, 
•cited  supra. 

See  also  Butte  First  Nat.  Bank  v.  Belle 
Silver,  etc.  Min.  Co.  8  Mont.  32,  19  Pac.  403, 
411,  where  the  court  said  that — 
^'the  mortgagee  has  an  interest  in  the  land 
Tnortgaged.  He  has  a  lien  upon  it  for  the 
security  of  his  debt,  and  this  will  support 
the  power  of  sale,  and  so  couple  it  with  an 
interest  in  the  land  that  it  becomes  a  part  of 
the  security,  and  irrevocable." 

In  Goldwater  v.  Hibemia  Sav.  etc.  Soc.  19 
CaL  App.  511,  126  Pac.  S61,  862,  the  court 
iNUd  that  the  power  to  sell  is  a  part  of  the 
security  for  the  payment  of  the  debt;  it  con- 
veys no  estate  or  title  to  the  land,  simply 
being  a  lien  upon  the  property  affected  by  the 
I>ower,  and,  "by  the  execution  of  the  power, 
the  mortgagor  has  placed  the  property  under 
the  power  of  the  mortgagee  to  sell  to  secure 
the  payment  of  his  debt."  In  White  v.  Bit- 
tenmyer,  30  la.  268,  270,  271,  the  court  said: 

'The  interest,  which  the  mortgagee  holds, 
is  a  lien  upon  the  land  for  the  debt,  which 
may,  by  certain  procedings,  ripen  into  a  title, 
or  rather,  may  divest  the  title  of  the  mort« 
gagor;  if  the  condition  of  the  mortgage  be 
broken  some  act  of  the  mortgagee  is  neces- 
sary, that  he  may  acquire  an  indefeasible 
title — ^a  title  which  the  mortgagor  will  not  be 
able  to  defeat  by  redemption." 

In  Porter  y.  Green,  4  la.  671,  674,  the 
court  said: 

'^We  have  no  diflSculty,  from  these  author- 
ities, in  concluding  that,  while  the  mortgage 
does  create  a  lien  upon  the  property  mort- 
gaged, yet  that  it  also  operates  to  transfer 
to  the  mortgagee  a  qualified  or  conditional 
estate,  which  becomes  [702]  void  on  the  pay- 
ment of  the  debt,  or  the  performance  of  the 
covenant." 

From  these  authorities,  we  conclude  that 
the  mortgage  in  the  case  at  bar  created  a 
lien  upon  the  property  described  therein; 
that  the  power  of  sale  was  coupled  with  an 
interest  and  therefore  did  not  become  revoked 
upon  the  death  of  the  mortgagor;  hence  ap- 
pellant, on  this  theory,  cannot  be  held  to 
possess  any  estate  in  the  premises  by  virtue 
of  a  conveyance  to  him  by  the  heirs  of  the 
deceased  mortgagor.  Our  former  opinion  will 
therefore  be  adhered  to;  and  it  is  so  ordered. 

Roberts,  G.  J.,  and  Parker,  J,,  concur. 


NOTE. 

Power  of  Sale  in  Trust  Deed  or  Mort« 
sase  aa  Power  Coupled  with  Inter- 
est. 

The  reported  case  sustains  the  view  ex- 
pressed in  Frank  v.  Colonial,  etc.  Mortgage 


Co.  86  Miss.  103,  4  Ann.  Cas.  54,  that  the 
power  of  sale  vested  in  the  mortgagee  in  a 
power  of  sa'le  mortgage  is  a  power  coupled 
with  an  interest,  and  several  other  recent 
cases  are  to  the  same  effect.  Presnall  v. 
Burgess,  181  Ala.  263,  61  So.  804;  Goldwater 
T.  Hibemia  Sav.  etc.  Soc.  19  Gal.  App.  511, 
126  Pac.  861,  rehearing  denied  19  CaL  App. 
617,  126  Pac.  863;  Brown  v.  Hall,  32  S.  D. 
225,  142  N.  W.  864;  Hampshire  v.  Greeves, 
104  Tex.  620,   143  S.  W.   147. 

As  was  said  in  Hampshire  v.  Greeves,  su- 
pra: "The  right  of  sale  given  in  a  mortgage 
is  a  valuable  right  acquired  by  contract 
inuring  to  the  mortgagee,  and  cannot  be  im- 
paired by  any  subsequent  act  of  the  mort- 
gagor with  regard  to  such  property." 

The  power  of  sale  lodged  in  a  trustee  under 
a  deed  of  trust  has  been  held  to  be  a  power 
coupled  with  an  interest.  Schanewerk  v. 
Hoberecht,  117  Mo.  22,  22  S.  W.  949,  38 
Am.  St.  Rep.  631;  Swabey  v.  Boyers  (Mo.) 
203  S.  W.  204.  And  the  death  of  the  grantor 
in  a  deed  of  trust  does  not  revoke  the  power 
of  sale  therein.  Swlbey  v.  Boyers  (Mo.) 
203  S.  W.  204. 

In  the  case  last  cited  it  was  lield  that  a 
provision  in  a  deed  of  trust  that  on  the  death 
of  the  trustee  the  then  sheriff  should  sell 
the  property,  was  not  revoked  by  the  death, 
removal  or  inability  of  the  trustee.  See  also 
Feller  v.  Lee,  225  Mo.  319,  124  S.  W.  1129; 
Miller  v.  New  Madrid  Banking  Co.  235  Mo. 
522,  139  S.  W.  192.  But  a  mere  naked  power 
in  a  deed  of  trust  may  be  revoked  at  the 
pleasure  of  the  grantor  and  is  extinguished 
by  his  death.  Swabey  v.  Boyers  (Mo.)  203 
S.  W.  204. 

In  New  York,  under  section  148  of  the  Real 
Property  Law  of  New  York  (Consol.  Laws, 
ch.  50;  McKinney's  Consol.  Laws,  Book  49, 
p.  186),  a  power  is  irrevocable,  "unless  an 
authority  to  revoke  it  is  granted  or  reserved 
in  the  instrument  creating  the  power."  See 
Matter  of  Merritt,  94  Misc.  425,  159  N.  Y. 
S.  558.  In  that  jurisdiction  there  seems  to  be 
a  conflict  of  opinion  as  to  whether  an  un- 
executed power  of  sale  given  to  executors  or 
trustees  vests  in  the  supreme  court,  or  passes 
to  an  administrator  with  the  will  annexed. 
It  has  been  held  that  on  the  death  of  ex- 
ecutors and  trustees  before  executing  a  power 
of  sale,  the  trust  vests  in  the  supreme  court. 
Leggett  V.  Hunter,  19  N.  Y.  445,  affirming 
25  Barb.  81;  Roome  v.  Phillips,  27  N.  Y. 
357 ;  Cooke  v.  Piatt,  98  N.  Y.  35 ;  Kortright 
V.  Storminger,  49  Hun  249,  1  N.  Y.  S.  880; 
Porman  v.  Young,  166  App.  Div.  815,  152  N. 
Y.  S.  417.  But  on  the  other  hand  it  has  been 
held  that  an  unexecuted  power  of  sale  does 
not  vest  in  the  supreme  court,  but  passes 
to  the  administrator  with  the  will  annexed. 
Matter  of  Christie,  69  Hun  153,  13  N.  Y.  S. 
202,  affirmed  133  N.  Y.  473,  31  N.  S.  515. 


1022 


CITE  THIS  VOL.  ANN.  CAS.  1918E. 


See  also  Correll  v.  Lauterbach,  12  App.  Div. 
531,  42  N.  Y.  S.  143,  aiJi7'med  159  N.  Y.  553, 
54  N.  E.  1089.     And  it  has  been  held  that 
when  the  donee  of  a  power  of  sale  dies  with- 
out executing  it,,  equity  will  regard  as  done 
what  it  was  the  duty  of  the  trustee  to  do, 
and    so   the    title   vests    in    the    person    for 
whose  benefit  the  power  was  created.     Smith 
V.  Floyd,  140  N.  Y.  337,  35  N.  E.  606 ;  Towler 
V.    Towler,    142    N.    Y.    371,    36    N.    E.    869, 
affittning  65  Hun  457,  20  N.  Y.  S.  342.     See 
also  Coleman  v.  Beach,  97  N.  Y.  545;  Meldon 
V.   Devlin,    31   App.   Div.    146,    53   N.   Y,   S. 
172,  affirmed  167  N.  Y.  673,  60  N.  E.  1116. 
In  Texas  there  appears  to  have  been  some 
conflict  as  to  whether  a  power  of  sale  in  a 
mortgage  or  deed  of  trust  is  revoked  by  the 
death    of    the    mortgagor    or    grantor.      In 
Giradeau  v.  Perkins,  59  Tex.  Civ.  App.  552, 
126  S.  W.  633,  it  was  held  that  the  death 
of  the  grantor  in  a  deed  of  trust  revoked  the 
power   of   sale   therein.      But .  in    Wiener   v. 
Zweib,    105  .Tex.   262,    141    S.    W.    771,    147 
S.  W.  867,  the  court  said:     "As  an  independ- 
ent and  original  proposition,  we  do  not  think 
it  has  ever  been  held  in  this  state  that  the 
power  to  sell  and  convey  property  given  in  a 
mortgage  or  deed  of  trust  was  revoked  by 
the  death  of  the  mortgagor  or  grantor,  but' 
on  the  contrary  it  seems  to  have  been  fully 
recognized   by   our   court   as   an   established 
principle  of  law  that  the  power  of  sale  given 
in   such    instruments   was   A   power   coupled 
with  an  interest  and  continued  in  force  and 
survived  the  death  of  the  constituent.     We 
are  aware  tliat  in  the  case  of  Reeves  v.  Petty, 
44  Tex.  252,  this  language  was  there  used: 
*Nor    is    it   doubted   that   the   doctrine    laid 
down  in  Robertson  v.  Paul,  16  Tex.  472,  as 
to  the  revocation  of  the  power  to  sell  by  the 
death  of  the  constituent,  has  been  questioned 
by  some  of  our  ablest  lawyers.     This  rule, 
however,   was   adopted  by   the   same  judges 
that  decided  the  other  cases  referred  to,  and 
it  hoB  been  approved  by  this  court  in  sub- 
sequent cases,  and  has  become  a  rule  of  prop- 
erty, like  the  other,  to  an  extent  that  it  would 
bo  a  great  shock  to  society  to  disturb  it.' 
There  was  no  issue  involved  in  that  case  that 
called  for  a  discussion  of  the  subject  of  the 
revocation  of  the  power  of  the  trustee  to  sell 
after  the  death  of  the  mortgagor  or  grantor. 
The  statement  of  the  case  shows  that  Petty 
instituted  the  suit  against  the  heirs  of  J.  J. 
Reeves  and  wife,  to  subject  the  property  in 
controversy  in  that  suit  to  a  deed  of  trust 
the  ancestors  had  given  in  their  lifetime,  and 
there  was  never   any  administration  on  the 
estates  of  the  decedents  wlio  had  executed  the 
deed  of  trust.     Uliere  had  been  no  sale  by  a 
trustee    under    the    deed    of    trust,    so    that 
the  discussion  of  the  Robertson  v.  Paul  case 
and  the  principles  involved  in  the  sale  under 
the  deed  of  trust  after  the  death  of  the  con- 


stituent was  not  necessary  in  any  particular 
to  the  decision  of  the  case  then  at  bar  and 
what  was  said  on  that  subject  must  Ije  treat- 
ed as  obiter.     Certainly  that  case,  in  so  far 
as   it  holds   as   an   independent   proposition 
that  the  death  of  the  constituent  in  a  deed 
of  trust  or  mortgage  with  power  to  sell  re- 
vokes the  power  of  sale,  has  never  been  fol- 
lowed by  any  decision  of  this  court  tha^  we 
have  been  able  to  find.     The  early  case  of 
Robertson   v.   Paul,   16   Tex.  472,  recognizes 
that  in  cases  of  deeds  of  trust  and  mortgages 
with  power  of  sale,  such  power  of  sale   is 
coupled  with  an  interest  and  is  not  revoked 
by  tlie  death  of  the  grantor  or  mortgagor, 
yet  in  view  of  the  fact  that  our  probate  law 
enumerates  certain  claims  which  have  pref- 
erence by   statute,  generally  speaking,  over 
debts  secured  by  mortgages  or  other  liens,  as 
funeral  expenses  and   expenses  of  last  sick- 
ness,   expenses    of   administration,    etc.,   the 
powers  of  sale  in  such  mortgages  and  deeds 
of  trust  are  suspended  and  held  in  abeyance, 
so  as  not  to  interfere  with  the  orderly  ad- 
ministration   of    estates,    and    where    such 
administration    exists    such    lien    must    be 
presented  for  allowance  and  payment  by  the 
administrator.     The   language  used   in    thai 
opinion  with  reference  to  the  revocation  of 
the  power  to  sell  given  in  deeds  of  trust  i»r 
mortgages,  after  the  deatli  of  the  makers  of 
such   securities   is   as  follows:      'On   general 
principle,  it  is  clear  the  death  of  the  moi>- 
gagor  would  not  operate  a  revocation  of  tlie 
power.     Whether  the  statute  governing  the 
settlement  of  the  estates  of  decedents  will 
cause  it  to  have  that  effect  is  the  question  to 
be  determined.     And  we  are  of  opinion  that 
it  will.'     From  the  forgoing  statement  and 
the  subsequent  reasoning  by  Judge  Wheeler 
in  that  case  it  is  clear  that  the  court  while 
stating  that  tlie  effect  of  the  statute  govern- 
ing the  settlement  of  estates  was  to  revoke 
the   power   of  aale   after   the  death    of  the 
mortgagor  or  grantor,  the  holding  was  not 
that  such  statute  revoked  the  power  of  sale, 
but  simply  suspended  or  held  its  operation 
in  abeyance.     .    .    .     From  the  authorities 
in  this  state  it  may  be  said  the  law  is  now 
definitely  aettled  that  the  death  of  the  grant- 
or in  a  deed  of  trust  authorizing  the  sale  of 
the  property  by  a  trustee,  or  the  death  of 
the  assignee  of  such  grantor  of  the  property 
pledged,  does  not  revoke  the  power  of   the 
trustee  to  sell  the  mort^ged  property.    That 
such  power  to  sell,  under  the  circumstances 
just  mentioned  after  the  death  of  the  grant- 
or, ii^  suspended  in  such,  manner  as  not  to 
interfere  with  the  orderly  administration  of 
the  estate  of  such  decedent,  and  where  the 
time  in  which  an  administration  may  be  sued 
out  has  expired,  or  when  the  administration 
is  had  independent  of  the  probate  court,  the 
power  to  sell  theretofore  held  in  abeyance  is 
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revived  and  may  be  exercised."  And  it  has 
been  held  that  a  power  of  sale  given  in  a 
deed  of  trust  to  secure  the  grantor's  debt 
is  not  extinguished  by  his  death,  although 
he  has  conveyed  the  property  to  a  third  per- 
son. Taylor  v.  WilliamH,  101  Tex.  388,  108 
S.  W.  815;  Openshaw  v.  Dean,  59  Tex.  Civ. 
App.  498,  125  S.  W.  989. 
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OITT  OF  NEW  YORK. 

New    York    Court    of   Appeals — October    10, 

191,6. 

219  N.  T.   178  i   114  N.  E.   70. 


Muitioipal  Corporations  —  Notice  of 
Claim  for  Personal  Injury  —  State- 
ntent  of  Time  of  Accident. 

ITnder  Laws  1886,  e.  572,  re<iuiring,  as  a 
condition  precedent  to  suit,  notice  of  intention 
to  fiue  a  city  for  personal  injuries  and  of  the 
"time  and  place  at  which  the  injuries  were 
received"  to  be  filed  within  six  months  after 
the  accident,  notice  of  injuries  from  defective 
sidewalk,  stating  the  time  of  the  accident  as 
Au^st  20th,  it  in  fact  having  occurred 
Aujiust  28th,  is  insuflScient. 

[See  note  at  end  of  this  case.] 


Where  the  notice  of  personal  injuries  from 
defective  sidewalk  addressed  to  a  city  stated 
the  time  of  the  accident  as  August  20th.  it 
having  occurred  August  28th,  its  insufficiency 
cannot  be  disregarded  as  not  prejudicial  to 
the  city  because  plaintiff,  on  examination  by 
the  corporation's  counsel  before  the  trial, 
stated  the  accident  occurred  August  28th, 
whore  she  subsequently  served  her  complaint, 
alleging  the  original  incorrect  date  of  August 
20th,  since  by  her  last  and  controlling  words 
she  authorized  defendant  city  to  believe  tliat 
after  all  the  correct  date  was  August  20th, 
and  that  that  would  be  the  one  it  would  be 
compelled  to  meet  on  the  trial. 

[See  note  at  end  of  this  case.] 

Same. 

The  insufficiency  of  a  notice  to  a  city  of 
injury  from  def(H?tive  sidewalk,  because  of 
erroneous  statement  of  date  of  accident,  is 
not  waived  by  the  injured  person's  being 
examined  before  trial  by  the  corporation's 
counsel,  at  which  hearing  she  stated  the 
correct  date. 

fSee  note  at  end  of  this  case.] 

Weisman  v.  New  York,  160  N.  Y.  App. 
Div.  558,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  by  Ida  Weisman,  plaintiff,  against 
City  of  New  York,  defendant.    Judgment  for 
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defendant  at  Trial  Term  of  Supreme  Court. 
Judgment  reversed  by  Appellate  Division  of 
Supreme  Court.  Defendant  appeals*.  The 
facts  are  stated  in  the  opinion.    Reversed. 

Lamar  Hardy,  Terence  Farley^  E,  Crosby 
Kvndleherger  and  Josiah  X.  Stover  for  ap- 
pellant. 

George  F.  Bickcy,  Bernard  Brcithart  and 
diaries  Breitbart  for  respondent. 

[180]  HiscocK,  J. — This  action  was  brought 
by  plaintiff  to  recover  damages  for  personal 
injuries  claimed  to  have  been  sustained  by 
reason  of  a  defective  sidewalk,  and  a  judg- 
ment has  been  rendered  in  her  favor.  C'on- 
cededly,  the  statute  explicitly  and  peremp- 
torily required  that  as  a  condition  preeedenl 
to  the  commencement  of  her  action  to  re- 
cover such  judgment  she  should  serve  ''notice 
of  the  intention  to  commence  such  action  and 
of  the  time  and  place  at  which  the  injuries 
were  received,'*  by  tiling  the  same  "with  the 
counsel  for  the  corporation  or  other  proper 
law  officer  .  .  .  within  six  months  after 
such  cause  of  action  .  .  .  accrued."  She 
attempted  to  comply  with  this  requirement 
by  filing  a  notice  wherein  she  stated  that  the 
time  of  the  accident  was  August  JO,  1912. 
On  the  trial,  notwithstanding  the  due  and 
timely  objections  and  motiou  of  the  defend- 
ant, she  was  allowed  to  recover  under  such 
notice  on  evidence  which  sliowed  that  the  ac- 
cident happened  August  28,  1912.  Interme- 
diate the  service  of  the  notice  and  the  trial 
she  had  been  examined  by  the  corporation 
counsel  and  had  stated  that  the  accident  oc- 
curred August  28th,  but  subsequent  to  such 
examination  she  had  served  her  complaint  in 
which  she  had  alleged  that  the  accident  oc< 
curred  on  the  date  mentioned  in  her  notice, 
to  wit,  August  20.  1912.  TJie  trial  judge 
submitted  it  to  the  jury  to  determine  as  a 
question  of  fact  whether  her  notice  with  its 
[181]  erroneous  statement  of  the  time  of  the 
accident  was  a  substantial  compliance  witli 
the  statute  and  this  was  duly  excepted  to  by 
the  defendant's  counsel  who  insisted  that  this 
was  not  a  question  of  fact  but  that  it  should 
be  held  as  a  matter  of  law  that  substantial 
compliance  with  the  statute  had  not  been 
effected. 

Various  theories  are  advanced  for  the  pur- 
pose of  relieving  plaintiff  from  the  blunder 
affecting  her  notice.  It  is  argued  that  the 
notice  described  the  place  of  the  accident 
and  specified  a  time  when  the  accident  was 
alleged  to  have  occurred  and  that  there  was, 
therefore,  no  defect  in  the  form  of  the  notice, 
and  some  distinction  seems  to  be  attempted 
between  a  notice  which  is  "insufficient  in 
form**  and  one  which  is  sufficient  in  form  but 
contains  an  *'error  in  fact,"  in  that  it  inac- 
curately states  the  alleged  date  of  the  acci- 
dent. I  am  not  able  to  adopt  any  such  theory 
as  this.    The  statute  by  its  terms  makes  the 
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statement  of  the  time  of  the  accident  just  as 
important  as  the  statement  of  the  place  of 
the  accident  and  the  results  of  the  failure 
to  comply  with  this  requirement  because  of 
an  erroneous  statement  of  the  date  of  the 
accident  cannot  be  avoided  by  saying  that  the 
notice  is  correct  in  form  although  erroneous 
in  fact.  All  the  cases  on  the  subject  fully 
recognize  either  directly  or  by  implication  the 
necessity  not  only  of  a  statement  of  the  date 
of  the  accident  but  also  of  a  substantially  cor- 
rect statement  of  that  date.  (Foster  v.  New 
York,  168  App.  Div.  924;  Cotriss  v.  Medina, 
139  App.  Div.  872,  874,  875,  124  N.  Y.  S.  507, 
affirmed,  206  N.  Y.  713,  99  N.  E.  1105;  Purdy 
V.  New  York,  193  N.  Y.  521,  523,  524,  86  N. 
E.  560;  Carson  v.  Dresden,  202  N.  Y.  414,  417. 
95  N.  E.  803;  Ft.  Wayne  v.  Bender,  57  Ind. 
App.  689,  105  N.  E.  949;  Ouimette  v.  Chi- 
cago, 242  111.  501,  507,  90  N.  E.  300;  Casey 
V.  New  York,  217  N.  Y.  192,  111  N.  E.  764; 
Carter  v.  St.  Joseph,  152  Mo.  App.  503,  133 
S.  W.  851;  Taylor  v.  Peck,  29  R.  I.  481,  72 
Atl.  645;  Gardner  v.  New  London,  63  Conn. 
267,  28  Atl.  42;  White  v.  Stowe,  54  Vt. 
510.) 

[182]  In  the  next  place  the  argument  is  ad- 
vanced that  although  the  date  of  the  acci- 
<lent  was  incorrectly  stated  the  defendant 
suffered  no  harm  therefrom  and,  therefore, 
that  the  error  may  -be  disregarded. 

It  is  argued  on  this  point,  ''If  .  .  .  the 
inaccuracy  did  not  mislead  the  defendant  or 
result  in  any  respect  to  its  prejudice,  it 
should  not  be  regarded  as  insufficient." 
Again,  I  think  that  this  statement  is  not  in 
accordance  with  the  decisions  of  this  court  but 
directly  opposed  thereto;  that  the  effects  of 
a  failure  to  comply  with  the  statute  requiring 
service  of  this  notice  were  neither  tested  nor 
avoided  by  the  fact  that  the  city  has  not  suf- 
fered in  consequence  of  such  error.  And  first 
in  this  connection,  there  ought  to  b^  corrected 
the  impression  that  plaintiff  fully  advised 
defendant  by  her  examination  under  the  stat- 
ute that  the  date  finally  given  on  the  trial 
was  the  correct  time  of  her  accident.  As 
has  been  stated,  subsequent  to  the  time  when 
she  was  thus  examined  and  gave  a  date  cor- 
responding with  that  given  on  the  trial  she 
served  her  complaint  in  which  she  reverted 
to  and  alleged  the  original,  incorrect  date  of 
August  20th.  Therefore,  by  her  last  and  con- 
trolling word  on  this  subject  the  defendant 
was  authorized  to  believe  that  after  all  the 
correct  date  was  August  20th  and  that  that 
would  be  the  one  which  it  was  compelled  to 
meet  on  the  trial.  Under  all  of  these  circum- 
stances the  law  is  perfectly  clear  that  a  claimr 
ant  is  not  relieved  from  failure  to  comply 
with  the  statute  because  he  has  been  ex- 
amined as  to  the  details  of  his  claim  or  be- 
cause it  might  be  supposed  that  the  defend- 
ant has  not  suffered  from  a  mistake  in  the 
notice. 


In  Winter  v.  Niagara  Falls,  190  N.  Y.  198, 
13  Ann.  Cas.  486,  205,  82  N.  £.  1101,  123 
Am.  St.  Rep.  540,  it  appeared  that  the  plain- 
tiff had  failed  to  present  a  claim  for  damages 
resulting  from  his  alleged  injuries  within 
the  time  specified  by  the  statute  but  the  Ap- 
pellate Division  were  of  the  opinion  that  the 
defendant  had  waived  compliance  with  the 
provisions  of  its  charter  which  would  have 
barred  the  action.  It  was  claimed  [183]  that 
this  waiver  had  been  accomplished  by  sub- 
poenaing the  plaintiff  to  appear  and  submit 
to  an  examination  which  was  conducted  by 
the  city  attorney.  It  was  held  by  this  court 
that  such  examination  did  not  amount  to  a 
waiver  but  simply  to  a  discharge  of  his  duty 
by  the  corporation  counsel  and  that  "with 
a  pleading  neither  alleging  compliance,  sub- 
stantial, or  othen^se;  with  the  requirement 
of  the  statute,  nor  alleging  a  waiver,  or  any 
facts  excusing  the  plaintiff  from  performance, 
the  defendant's  demurrer''  to  the  complaint, 
on  the  face  of  which  appeared  plaintiff's  fail- 
ure, should  have  been  sustained. 

In  Forsytn  v.  Oswego,  191  N.  Y.  441,  445, 
84  N.  E.  392,  123  Am.  St.  Rep.  605,  the  plain- 
tiff failed  to  serve  the  requisite  notice  of  the 
time  and  place  of  his  alleged  injuries  by  rea- 
son of  a  defect  in  the  highway.  Subsequently 
he  was  interrogated  as  to  the  circumstances 
of  his  alleged  accident  at  a  hearing  before  a 
committee  of  the  board  of  aldermen  to  which 
his  claim  had  been  referred,  and  it  was  as- 
serted that  such  facts  constituted  a  waiver  of 
a  defense  on  the  part  of  the  municipality  aris- 
ing from  failure  to  serve  his  notice.  It  was 
held,  however,  that  these  facts  did  not  con- 
stitute such  a  waiver,  the  court  saying: 
''Neither  is  the  fact  that  the  plaintiff  was 
given  a  hearing  before  that  committee  evi- 
dence of  the  defendant's  intention  to  waive 
anything.  The  defendant  had  the  right  to 
investigate  the  circumstances  under  which  the 
claim  arose  before  deciding  what  action  it 
would  take.  Municipal  corporations,  acting 
through  their  officers  and  agents,  have  the 
right  to  conduct  such  investigations  for  the 
very  purpose  of  ascertaining  whether  they  are 
liable  or  not." 

In  Purdy  v.  New  York,  193  N.  Y.  521,  523, 
86  N.  E.  560,  a  notice  was  served  which  did 
not  sufficiently  designate  the  place  of  the  al- 
leged accident  to  plaintiff  and  it  was  claim^ 
that  the  retention  of  this  notice  by  the  de- 
fendant operated  as  a  waiver  of  the  require- 
ment of  the  statute.  The  court,  speaking 
through  Judge  Werner  on  this  subject,  said: 
''The  statute  before  ns,  reasonably  construed, 
[184]  does  not  require  those  things  to  be  stat- 
ed with  literal  nicety  or  exactness,  but  it 
does  require  such  a  statement  as  will  enable 
the  municipal  authorities  to  locate  the  place 
and  fix  the  time  of  an  accident.  When  a  no- 
tice contains  the  information  necessary  for 
that  purpose,  it  is  a  substantial  compliance 
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with  the  statute,  but  when  it  falls  short  of 
that  test  it  is  insufficient/' 

In  Cotriss  v.  Medina  (supra)  the  plaintiff 
failed  to  comply  with  the  requirement  of  a 
statute  that  verified  claims  for  damages  for 
personal  injuries  resulting  from  defective 
streets  should  be  served.  It  was  claimed  that 
plaintiff's  failure  to  verify  lier  notice  did  not 
result  in  any  injury  to  the  defendant  and, 
tlierefore,  8houl4  be  overlooked,  but  it  was 
said  in  respect  of  this  claim:  "It  may  be 
that  the  omission  to  present  the  proper  writ- 
ing or  statement  to  the  board  did  not  result 
in  any  damage  to  the  defendant.  That  is  not 
the  test.  The  requirement  is  absolute,  and 
the  question  of  whether  injury  resulted  from 
the  failure  to  comply  with  the  explicit  man- 
date of  the  statute  is  not  open  to  'proof  or 
inquiry.  If  so,  these  and  similar  provisions 
intended  to  safeguard  municipalities  against 
the  imposition  of  unjust  claims  would  be  nul- 
lified."    (139  App.  Div.  872,  875.) 

In  Casey  v.  New  York,  217  N.  Y.  192,  195, 
111  N.  E.  764,  the  notice  served  in  behalf  of 
plaintiff  was  held  to  be  insufficient  in  respect 
of  the  statement  of  the  place  of  the  accident. 
It  was  claimed,  however,  that  this  defect 
should  be  disregarded  because  t'  e  city  had 
no  difficulty  in  finding  the  place  where  the  ac- 
cident happened  and  had  suffered  no  harm  as 
the  result  of  the  defect.  But  it  was  said  by 
this  court  through  Judge  Pound:  "No  one 
could  from  the  notfce  locate  the  place  with 
accuracy,  and  plaintiff  is  wholly  without  ex- 
cuse for  this  defect.  .  .  .  The  citv  had 
no  difficulty  in  finding  the  spot  where  plain- 
tiff fell  and  making  its  measurements  soon 
after  the  accident,  and  as  the  first  purpose  oi 
the  statute  is  to  enable  the  city  to  conduct  its 
investigations  intelligently,  it  is  [185]  urged 
that  the  notice,  vague  as  it  is,  is  definite 
enough  to  serve  that  purpose  in  this  case. 
.  .  .  The  city  is  entitled  to  know  not  alone 
where  the  accident  in  fact  happened,  but  also 
where  the  injured  person  claims  that  it  hap- 
pened. The  two  points  are  not  necessarily 
and  invariably  identical,  and  the  rule  requir- 
ing a  particular  location  to  be  stated  in  the 
notice  should  not  be  greatly  relaxed  merely 
because  the  conjectures  of  the  city  officials 
as  to  its  meaning  prove  accurate."  (See  al- 
so Rauber  v.  Wellsville,  83  App.  Div.  581,  82 
N.  Y.  S.  9;  Ouimette  v.  Chicago,  supra; 
Sowle  V.  Tomah,  81  Wis.  349,  51  N.  W.  571; 
Shea  V.  Lowell,  132  Mass.  187.) 

As  I  have  stated,  I  know  of  no  difference  in 
binding  effect  between  the  requirements  of  the 
statement  in  such  a  notice  of  the  time  and  of 
the  place  and  it  seems  to  me  that  under  the 
cases  which  have  been  cited  the  plaintiff  is 
not  excused  either  on  the  ground  that  there 
has  been  a  waiver  of  a  requirement  of  the 
statute  or  that  the  defendant  has  not  suffered 
as  the  result  of  her  mistake. 
Ann.  Cas.  1918E. — 65. 
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The  cases  of  Sheehy  v.  New  York,  160  N.  Y. 
139,  64  N.  E.  749,  and  Walden  v.  Jamestown, 
178  N.  Y.  213,  70  N.  E.  466,  do  not  sustain 
any  such  proposition  as  is  urged  in  behalf 
of  the  plaiiitiff. 

In  the  Sheehy's  case  the  only  claim  was  that 
the  notice  was  deficient  in  failing  to  state  in 
explicit  terms  an  intention  to  commence  an 
action,  and  it  was  held  that  it  fulfilled  the 
purpose  of  the  statute  by  informing  the  cor- 
poration counsel  of  the  nature  of  the  claim, 
the  place  wnere  and  the  circumstances  under 
which  it  arose  and  of  a  purpose  to  enforce 
it — ^a  very  different  ease  as  it  seems  to  me 
than  one  where  the  plaintiff  has  failed  to 
make  correct  statement  of  the  time  or  place 
of  an  accident. 

In  the  Walden's  case  it  was  simply  held 
that  plaintiff  should  not  be  deprived  of  his 
right  to  bring  an  action  because  of  his  fail- 
ure within  forty-eight  hours  to  serve  notice 
stating  the  place  where  the  accident  occurred 
when  it  appeared  that  literal  compliance  with 
the  [186]  statute  was  impossible  because  of 
plaintiff's  physical  condition  and  notice  was 
in  fact  served  within  seventy-two  hours  after 
tlie  accident  happened. 

So,  as  it  seems  to  me,  we  come  to  the  only 
possible  theory  on  which  plaintiff  can  ask 
to  be  relieved  of  her  error  in  the  statement 
of  the  time  of  the  accident,  and  this  is  the 
one  that  her  notice  was  a  substantial  com- 
pliance with  the  statute.  I  think  it  was  er- 
ror for  the  court  to  submit  this  question  as 
one  of  fact  to  the  jury.  ( Ft.  Wayne  v.  Bender 
[Supreme  Court,  57  Ind.  App.  689],  105  N. 
E.  949,  950.)  But  if  the  court  would  have 
been  justified  in  holding  as  a  matter  of  law 
that  a  notice  failing  by  eight  days  to  state 
the  correct  time  of  an  accident  was  neverthe- 
less a  substantial  compliance  with  the  stat- 
ute, this  error  can  be  disregarded  and  the 
judgment  upheld.  No  case  can  be  found  in 
this  state  or  elsewhere  which  holds  any  such 
doctrine  as  that.  Only  two  cases  decided  in 
this  state  have  been  cited  passing  directly  on 
this  general  question.  These  are  the  ones  of 
Suinvan  V.  Syracuse,  77  Hun  440,  29  N.  Y.  S. 
105;  and  Kleyle  v.  Oswego,  109  App.  Div.  330, 
95  N.  Y.  S.  879,  where  it  was  held  only  after 
considerable  discussion  and  careful  consid- 
eration that  a  notice  stating  within  one  day 
the  correct  time  of  an  accident  might  be  re- 
garded as  a  substantial  compliance  with  the 
statute,  although  in  the  latter  case  a  judg- 
ment in  favor  of  the  plaintiff  was  reversed 
and  what  was  said  on  this  point  was  more 
or  less  dictum. 

It  is  also  true  that  it  has  been  held  inva- 
rious  cases  that  a  notice  stating  that  the  ac- 
cident occurred  "on  or  about"  a  certain  date 
would  be  regarded  as  a  sufficient  compliance 
with  the  statute  when  the  date  stated  was  the 
one  on  which  the  accident  actually  occurred.. 
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(Murphy  v.  Seneca  Falls,  57  App.  Div.  438, 
440,  67  N.  Y.  S.  1013;  Brenner  v.  Chicago, 
182  111.  App.  348.)  This  doctrine,  however, 
has  been  denied  in  this  state.  (Lee  v.  Green- 
wich, 48  App.  Div.  391,  394.) 

When,  however,  we  pass  these  cases  and 
come  to  those  [187]  dealing  with  a  clear  mis- 
statement of  the  date  of  the  accident  we  find 
that  an  error  of  ten  days  or  less  in  the  no- 
tice of  an  accident  has  been  held  fatal  and  not 
to  be  excused  upon  the  theory  of  a  substan- 
tial compliance. 

In  the  Ouimette  case,  already  cited,  there 
was  an  error  in  the  statement  of  the  date  of 
a  month,  and,  of  course,  that  was  so  much 
more  serious  than  the  one  now  before  us 
that  the  case  is  not  a  controlling  authority. 
Nevertheless,  there  will  be  found  in  the  opin- 
ion a  discussion  which  impliedly  upholds  the 
proposition  now  being  advanced  that  the  er- 
ror in  this  case  is  too  serious  to  be  over- 
looked. 

In  Gardner  y.  New  London,  63  Conn.  267, 
28  Atl.  42,  it  was  held  that  a  mistake  of  three 
days  was  fatal. 

In  Barron  v.  White,  29  R.  I.  482,  72  Atl. 
C44,  a  mistake  of  only  one  day  was  held  to 
be  fatal. 

In  the  very  well-considered  case  of  Ft. 
Wayne  v.  Bender,  already  cited,  an  error  of 
ten  days  was  held  to  be  fataL 

In  a  large  city  like  New  York  it  is  of  the 
utmost  importance  that  its  officials  should  be 
accurately  informed  concerning  the  alleged 
date  and  location  of  an  accident.  Paraphras- 
ing the  language  used  by  Judge  Pound  in  the 
Casey  case  (supra)  it  is  essential  that  they 
should  know  not  only  when  an  accident  hap- 
pened, but  also  when  it  will  be  claimed  that 
it  happened,  and  if  it  should  be  held  that  af- 
ter preparation  has  been  made  to  meet  the 
claim  of  an*  accident  on  a  date  stated  in  the 
notice  and  complaint,  a  plaintiff  may  sudden* 
]y  on  the  trial  transfer  his  claim  to  a  date 
eight  days  later,  it  is  perfectly  evident  that 
the  requirements  of  the  statute  will  have  been 
so  emasculated  that  not  much  virility  will 
be  left. 

If  it  should  be  thought  that  this  interpreta- 
tion of  the  statute  may  at  times  result  in 
unnecessary  hardship  to  a  litigant  where  an 
amendment  of  the  notice  might  be  allowed 
without  injury  to  the  municipality  this  meth- 
od of  relief  rests  with  the  legislature  through 
amendment  of  the  statute. 

I  recommend  that  the  order  and  judgment 
of  the  [188]  Appellate  Division  be  reversed, 
with  costs  in  both  courts,  and  judgment  of 
Trial  Term  affirmed. 

Willard  Bartlett,  Ch.J.,  Chase,  Collin, 
Hogan  and  Cardozo,  JJ.,  concur. 

Judgment  and  order  reversed,  eta 


NOTE. 

Sufflciency  of  Statutory  Notiee  of 
Claim  asainst  Municipality  witli  Be- 
apect  to  Desoription  of  Timo  of  Aoei-> 
dent. 

Scope  of  Note,  1026. 
Generally,  1026. 
Illustrations: 

Notice  Held  Insufficient,  1027. 

Notice  Held  Sufficient,  1032. 
Cure  of  Defect,  1033. 
Waiver  of  Defect,  1033. 


Scope  of  Note, 

This  note  is  confined  to  a  discussion  of  the 
cases  dealing  with  the  sufficiency  of  a  statu* 
tory  notice  of  claim  against  a  municipality, 
with  respect  to  the  description  of  the  time  of 
the  accident.  Tlie  sufficiency  of  such  a  notice 
with  respect  to  the  description  of  the  place 
of  accidejit  is  considered  in  the  note  to  Sol- 
lenbarger  y.  Lineville,  18  Ann.  Cas.  991,  and 
the  sufficiency  of  such  a  notice  with  respect 
to  the  statement  of  the  name  and  address  of 
the  injured  person  is  discussed  in  the  note  to- 
Wagner  v.  Seattle,  Ann.  Cas.  191 6£  720. 

Cfenerally, 

The  purpose  of  the  requirement  that  the 
notice  of  a  claim  against  a  municipality  for 
damages  for  a  personal  injury  shall  state  the 
date  of  the  accident  is  to  facilitate  investi- 
gation by  the  municipal  authorities.  Ac* 
eordingly,  while  technical  strictness  is  not  re- 
quired a  substantial  inaccuracy  is  fatal  to- 
the  sufficiency  of  the  notice.  See  the  reported 
case  and  the  cases  cited  throughout  this  note. 

''Time  is  often  an  important  element  ia 
the  identification  of  a  given  transaction.  For 
all  practical  purposes,  an  event  which  hegina 
and  ends  on  any  given  day  is  quite  distinct 
from,  and  quite  other  than  an  event  which 
begins  and  ends  on  another  day.  Doubtlesa- 
the  extent  of  an  injury  might  with  reason- 
able ease  be  identified  without  a  statement 
of  the  time,  but  since  the  legislature  for  rea- 
sons of  its  own  has  seen  fit  to  prescribe  and 
make  essential  the  statement  of  the  time  of 
the  injury,  such  requirement  must  be  substan- 
tially complied  with  and  we  cannot  dispense 
with  it  by  construction.  .  .  .  The  natural 
and  ordinary  mode  of  stating  the  time  of  an 
event  which  begins  and  ends  within  the  com- 
pass of  a  day,  unless  more  particularity  is 
required,  is  to  state  the  day  on  which  it  oc- 
curred, together  with  the  month  and  year,  in 
the  common  and  ordinary  manner  as  this  ia 
what  the  legislature  probably  intended  by  the 
word  'time'  as  used  in  the  statute.*'  Gardner 
V.  New  London,  63  Conn.  267,  28  Atl.  42. 
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"A  difference,  though  of  one  day  only,  is  a 
difference  which,  if  accepted  as  sufficient, 
would  preclude  the  application  of  the  statute 
in  cases  where  the  difference  was  measurable 
by  weeks,  or  by  months  within  limitations 
otherwise  provided  with  respect '  to  actions 
against  municipalities/'  Benton  ▼.  Mont- 
gomery (Ala.)   76  So.  473. 

Since  the  legislature  has  a  right  to  impose 
such  conditions  and  limitations  on  the  right 
to  recover  as  it  may  see  fit,  one  who  seeks  the 
benefit  of  the  statute'  must  bring  himself 
within  its  provisions  and  comply  with  all 
conditions  imposed  by  the  legislature.  Ft. 
Wayne  v.  Bender,  67  Ind.  App.  689,  106  N. 
£.  049. 

The  information  sought  by  a  city  as  con- 
templated in.  the  statutory  notice,  particular- 
ly as  to  the  time  of  an  accident,  is  to  afford 
the  municipality  an  opportunity  to  check  up 
and  verify  the  movements  of  the  injured  par- 
ty on  the  said  date,  and  to  prove,  if  it  can, 
that  he  or  she  was  not  in  that  part  of  the  city 
and  sustained  no  injury  on  the  date  specified. 
In  order  1o  make  such  notice  effective  and  of 
practical  value  to  the  city,  the  language  of 
the  statute  should  be  held  to  be  mandatory, 
and  especially  as  to  the  true  time  of  the  in- 
jury. Canter  v.  St.  Joseph,  126  Mo.  App. 
629,  105  S.  W.  1;  Hackenyos  v.  St.  Louis, 
(Mo.)  203  S.  W.  986;  Canter  v.  St.  Joseph, 
126  Mo.  App.  629,  105  S.  W.  1;  Murray  v. 
Seattle,  96  Wash.  646,  165  Pac.  895. 

In  a  certain  sense  the  requirements  of  the 
statute,  with  regard  to  time,  etc.,  are  formali- 
ties, ''but  they  are  formalities  the  observance 
of  which  is  made  essential,  for  it  has  been  de- 
termined that  the  giving  of  the  statutory  no- 
tice is  in  the  nature  of  a  condition  precedent 
to  the  right  of  the  plaintiff  to  maintain  his 
action."  Gardner  y.  New  London,  63  Conn. 
267,  28  Atl.  42.  See  to  the  same  effect,  Ft. 
Wayne  v.  Bender,  67  Ind.  App.  689,  105  N.  K 
949;  McHenry  y.  Kansas  City,  101  Kan.  180, 
lea  Pac.  664. 

The  obvious  purpose  of  the  statutory  re- 
quirement is  that  officers  of  municipal  cor- 
porations against  which  suits  for  injuries  are 
about  to  be  instituted,  shall  have  such  pre- 
cise information  as  to  time  and  place  as  "will 
enable  them  to  inquire  into  the  facts  of  the 
case  intelligently.  Shaw  v,  Waterbury,  49 
Conn.  263;  Murphy  v.  St.  Paul,  130  Minn. 
410,  153  N.  W.  619. 

If  the  plain  provision  in  regard  to  time 
contained  in  the  notice  can  be  evaded  by  show- 
ing a  different  date  in  regard  to  the  accident, 
it  would  deprive  the  municipality  of  the  very 
means  contemplated  by  the  legislature  of  de- 
feating fictitious  and  fraudulent  demands. 
Hackenyos  v.  St.  Louis  (Mo.)  203  S.  W.  986. 

While  substantial  compliance  with  the  stat- 
ute is  required  technical  accuracy  in  the  state- 
ment of  the  time  of  an  accident  is  not  essen- 
tial. McKinnon  v.  Birmingham,  196  Ala.  56, 
71  So.  463;  Pendergast  v.  Clinton,  147  Mass. 
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402,  18  N.  B.  76;  Carter  y.  St.  Joseph,  152 
Mo.  App.  503,  133  S.  W.  851;  Reid  v.  Kansas 
City,  195  Mo.  App.  457,  192  S.  W.  1047; 
Murray  y.  Seattle,  96  Wash.  646,  165  Pac. 
896. 

Whether  the  time  of  an  accident  is  de- 
scribed with  sufficient  certainty  is  a  question 
of  law  for  the  court.  Ft.  Wayne  v.  Bender, 
57  Ind.  App.  689,  105  N.  E.  949,  wherein  it 
was  said:  "If  this  question  is  to  be  deter- 
mined solely  from  a  consideration  of  the  dif- 
ference of  time  between  that  shown  by  the 
evidence  and  that  stated  in  the  notice,  it 
shoultf  be  determined  by  the  court  as  a  matter 
of  law;  but  if,  in  deciding  such  question,  it 
is  proper  to  consider  the  size  of  the  city  and 
its  facilities  for  making  investigations  as  to 
such  accidents,  as  well  as  the  frequency  of 
similar  accidents,  together  with  other  facts 
disclosed  by  the  evidence  for  the  purpose  of 
ascertaining  whether  the  notice  given  actual- 
ly served  the  purpose  for  which  it  was  in- 
tended and  informed  the  city  of  the  particu- 
lar accident  with  such  certainty  as  to  en- 
able it  to  make  proper  investigation,  then 
it  would  present  a  question  of  fact  for  the 
jury.  .  .  .  From  a  consideration  of  the 
cases  constituting  the  decided  weight  of  au- 
thority, the  rule  to  be  deduced  seems  to  be 
that  when  the  time  of  the  injury  is  shown  by 
the  undisputed  evidence,  and  that  time  dif- 
fers from  the  time  stated  in  the  notice,  the 
question  as  to  whether  the  difference  so  shown 
is  substantial  or  material  is  a  question  of  law 
to  be  decided  by  the  court  solely  from  a  con- 
sideration of  the  difference  between  the  time 
as  shown  by  the  proof  and  the  time  as  stated 
in  the  notice." 

It  was  held  in  Forsythe  v.  Osw^o,  107 
App.  Diy.  187,  95  N.  Y.  S.  33,  that'a  notice 
which  entirely  omitted  to  state  the  time  of 
the  accident  was  as  a  matter  of  law  insuffi- 
cient. 


Illustrations* 

NonCB  HEXD  iNSUinCIENT. 

Of  course  where  the  time  of  an  accident 
is  entirely  omitted  from  the  notice  it  is  in- 
sufficient if  the  statute  requires  such  a  state- 
ment. Freligh  v.  Saugerties,  70  Hun  589,  24 
N.  Y.  S.  182;  Forsythe  v.  Oswego,  107  App. 
Div.  187,  95  N.  Y.  S.  33. 

A  statement  of  the  day  and  month  in  a  no- 
tice but  omitting  the  year  has  been  held  to  be 
defective,  though  the  notice  was  properly  dat- 
ed. White  v.  Stowe,  54  Vt.  510.  Compare 
Schmidt  y.  Manchester,  92  Conn.  551,  103 
Atl.  654.  The  giving  of  an  impossible  date 
as  the  time  of  the  accident  renders  the  notice 
fatally  defective.  Batchelder  y.  White,  28 
R.   I.   466,  68  AtL   320. 

A  notice  stating  that  an  accident  occurred 
on   January  29,   1909,   when   in   fact   it   oc* 
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eurred  on  December  29,  1908  is  insuflieient. 
Carter  v.  St.  Joseph,  152  Mo.  App.  503,  133 
8.  W.  851. 

An  error  of  seven  days  in  stating  the  date 
of  an  accident  has  been  held  to  be  fatal.    Mc- 
Hcnry  v.  Kansas  City,  101  Kan.  180,  165  Pac. 
1)64.    In  that  case  the  court  said:     "The  city 
should  have  an  opportunity  to  investigate  the 
facts  and  merits  of  the  claim,  and  to  prepare 
its  defense  against  demands  which  are  false, 
Irivolous,  or  extravagant.     For  the  purpose 
of  such  an  investigation,  an  accurate  state- 
ment of  the  time  is  material  and  important. 
It  is  an  element  of  substance  and  not  of  mere 
form  in  the  making  of  the  statement  required 
■l>y  the. statute.     This  court  is  always  lenient 
«nd  liberal  as  to  mere  matters  of  form,  and 
will  overlook  a  defect  in  the  statutory  state- 
ment which  does  not  or  cannot  mislead  the 
city.     .    .    .    But  here  the  gross  discrepancy 
l)etween  the  date  of  the  accident  and  the  date 
alleged   in   the  statement  could  not   fail   to 
prejudice  the  city  and  to  mislead  and  frus- 
trate it  in  any  independent  investigation  of 
the    facta    which    it    may    have    undertaken. 
Naturally,  the  city  officials  would  inquire  as 
to  the  existence  and  quantity  of  ice  on  the 
sidewalk  on  January  12th,    The  accident  oc- 
curred seven  days  later.     With  our  variable 
Kansas  winter  climate,  it  is  entirely  unlikely 
that  tlie  weather  conditions  of  January  12th 
would  be  the  same  as  those  of  Januarv  19th. 
.     .     .     Liberality  and  leniency  may  excuse 
defects  in  the  statement  as  to  the  accuracy 
•of  the  circumstances  under  which  the  alleged 
injuries   were   sustained,   and   even    a   loose 
<le8cription  of  the  place    .    .    .    may  be  over- 
looked ;  but  it  is  not  easy  to  see  how  a  gross 
discrepancy  as  to  the  time  of  the  accident 
can  be  excused.     The  time — not  necessarily 
the  hour,  but  the  date — is  well  known  by  the 
plaintiff.    Therefore  the  statute  requiring  the 
statement  to  give  the  time  must  be  complied 
with.    To  say  that  the  claimant  may  name  a 
false  and*  misleading  date  instead  of  the  cor- 
rect one — here  the  discrepancy  was  a  week 
— 'is  not/  as  the  Connecticut  supreme  court 
says,  'to  construe  the  statute,  but  to  repeal 
it.*     Gardner  v.  New  London,  63  Conn.  267, 
28  Atl.  42.     .     .     .     We  note  that  in  Murphy 
V.  St.  Paul,  130  Minn.  410,  153  N.  W.  619, 
a  misstatement  of  one  day  in  the  date  given 
in  the  notice  was  held  not  fatal  to  a  recovery. 
That  was  a  case  where  the  injury  was  caused 
by  a  defective  sidewalk.     Perhaps  a  distinc-* 
tion  could  be  based  on  that  point.    A  defective 
sidewalk   would   remain    defective   until   the 
fact  of  the  defect  could  be  investigated.    Ice 
on  a  sidewalk  would  only  remain  until  the 
weather  moderated.     See  note  in  Ann.  Cas. 
1913A  671." 

A  variance  of  ten  days  between  the  do=crip- 
tion  of  the  time  of  the  accident  and  its  actual 
occurrence  is  fatal  to  a  recovery.  Rader  v. 
New  York,  97  Misc.  648,  162  N.  Y.  S.  275. 


So  in  Ft.  Wayne  v.  Bender,  67  Ind.  App.  689, 
105  N.  E.  949,  the  court  said:    "The  atten- 
tion  of  the  court  has  been  called  to  only  two 
cases  which,  as  claimed  by  appellee,  announce 
the  doctrine  that  the  proof  as  to  the  time  of 
the  injury  need  not  conform  strictly  to  the 
date  stated  in  the  notice.   Sullivan  v.  Syracuse 
(1894)  77  Hun  440,  29  N.  Y.  S.  105;  Murphy 
V    Seneca  Falls  (1901)   57  App.  Div.  438,  67 
N.  Y.  S.  1013.     In  the  case  last  cited  it  was 
held  that  a  notice  stating  that  the  injury  oc- 
curred *on  or  about  the  10th  day  of  April, 
1897,'  was  a  sufficient  compliance  with  the 
statute  where  the  evidence  showed  that  the 
injury  occurred  on  April  10,  1897.    This  case 
does  not  hold  that  the  notice  was  sufficient  to 
warrant  the  introduction  of  evidence  showing 
that  the  injury  occurred  on  any  day  other 
than  such  10th  day  of  April,  and  it  is  not 
therefore  in  conflict  with  the  cases  which  hold 
that  evidence  as  to  the  time  of  the  injury 
must  conform  strictly  to  the  date  stated  in 
the  notice.    The  case  of  Sullivan  v.  Syracuse, 
supra, ' sustains  appellee's  position.-  In  that 
case  the  notice  stated  that  the  injury  occurred 
on  the  5th  day  of  August,  1891,  and  the  evi- 
dence showed  that  it  happened  on  the  even- 
ing of  the  4th.    Under  this  state  of  facts  the 
court  submitted  the  question  to  the  jury  and 
permitted  it  to  determine  whether  plaintiff 
was  injured  substantially  at  the  time  stated 
in  the  notice.    It  cannot  be  supposed  that  the 
court  asked  the  jury  to  decide  whether  the 
time  of  the  injury  as  shown  by  the  evidence 
conformed  strictly  to  the  time  stated  in  the 
notice.     It  was  assumed  by  the  instruction 
given  that  there  was  a  difference  between  the 
time  shown  by  the  evidence  and  the  time  stat- 
ed in  the  notice,  and  the  jury  was  asked  to 
decide  whether  this  difference  was  substan- 
tial.    .     .  We  must  presume  that  the 
court  submitted  the  question  to  the  jury  to 
be  determined  as  a  fact  from  a  consideration 
of  the  facts  and  circumstances  disclosed  by 
the  evidence,  and  not  to  be  determined  from  a 
consideration  merely  of  the  difference  between 
the  time  as  shown  by  the  evidence  and  the 
time  stated  in  the  notice.    If  this  case  is  to 
be  so  understood,  it  is  discredited  by  a  later 
case  bv  the  same  court.    In  the  case  of  Rau- 
ber  v.'Wellsville  (1903)  83  App.  Div.  581, -82 
N.  Y.  S.  9,  it  was  held,  in  effect,  that  the  fact 
that  the  officers  of  the  municipality  wore  not 
misled  by  the  notice  or  that  the  municipality 
was  not  prejudiced  by  the  defect  or  inaccuracy 
of  such  a  notice  is  not  material.     .     .     .     Most 
of  the  statutes  construed  by  the  decisions  cit- 
ed, provide  in  substance  that  the  notice  shall 
state  the  time,  the  place  and  cause  of  the  in- 
jury,   witiiout    any    qualifying   words,    while 
tlie  statute  of  this  state  provides  for  the  giv- 
ing of  a   written  notice  containing  a  'brief 
general  description  of  the  time,  place,  cause 
and  nature  of  puch   injury.*     We  are  asked 
to  hold  that  the  general  description  of  the 
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time,  place,  cause  and  nature  of  the  injury 
as  required  by  our  statute  dispenses  wilh  the 
necessity  of  a  particular  designation  or  stale- 
ment  of  the  time  of  the  injury,  and  also  dis- 
penses with  a  particular  description  of  the 
place,  cause  or  nature  of  the  injury.  We 
think  that  the  statute  should  be  given  the 
meaning  for  which  appellee  contends,  but 
even  when  so  construed  the  statute  requires 
reasonable  certainty  as  to  the  facts  required 
'to  be  stated  in  the  notice,  and  the  question 
as  to  whether  the  time  is  designated  with 
sufficient  certainty  must  still  be  one  of  law 

•r 

for  the  court.  A  general  statement  of  the 
time  of  the  injury  would  not  require  a  par- 
ticular  statement  as  to  whether  the  accident 
occurred  in  the  forenoon,  or  in  the  afternoon, 
or  in  the  evening  of  a  given  day,  nor  would 
it  require  any  statement  as  to  the  hour  or 
the  minute  of  the  day  upon  which  the  injury 
occurred;  but  we  think  that  reasonable  cer- 
tainty requires  that  the  date  of  the  injury 
including  the  year,  month  and  day  of  the 
month  should  be  given.  Statutes  requiring 
a  notice  to  state  the  time,  place  and  cause  of 
injury,  have  been  so  construed  as  to  require 
only  a  general  statement  as  to  the  time  and 
a  general  description  of  the  place,  cause  and 
nature  of  the  injury.  .  .  .  The  courts  of 
this  state,  in  so  far  as  they  have  considered 
this  statute,  have  adopted  the  strict  construc- 
tion applied  to  similar  acts  by  the  courts  of 
other  states.  ...  In  view  of  the  previous 
holdings  of  the  supreme  court  and  of  this 
court  on  the  subject,  and  in  view  of  the  great 
weight  of  authority,  we  are  constrained  to 
hold  that  the  notice,  to  be  sufficiently  definite 
must,  as  a  general  rule,  give  the  date  upon 
which  the  injury  occurred,  and  that  the  evi- 
dence must  conform  to  the  date  stated  in  the 
notice.  However,  a  case  might  arise  where 
the  injury  occurred  so  near  midnight  of  a 
given  day  as  to  render  it  uncertain  upon 
which  of  two  days  the  injury  actually  oc- 
curred. In  such  a  case,  proof  that  the  in- 
jury occurred  within  a  short  time  before  or 
after  midnight,  might  be  held  sufficient  as  a 
matter  of  law  to  support  a  notice  stating 
that  it  occurred  on  either  of  such  days." 

In  Shaw  v.  Waterbury,  46  Conn.  263,  the 
court  said  that  an  instruction  to  the  jury 
''that,  if  the  accident  occurred  at  any  time 
between  the  first  day  of  April  and  the  last 
day  of  May,  a  notice  stating  that  it  happened 
on  the  16th  day  of  April  was  sufficiently  pre- 
cise" was  erroneous  as  it  in  effect  declared 
that  a  variation  of  forty  days  was  immate- 
rial. 

Where  an  accident  occurred  on  the  2nd  of 
May,  a  notice  to  the  city  stating  that  it  oc- 
curred on  the  6th  day  of  that  month  was 
held  to  be  fatally  defective,  notwithstanding 
the  fact  that  the  city  was  not  misled  thereby. 
Gardner  v.  New  London,  63  Conn.  267,  28 
Atl.  42,  wherein  the  court  said:    ''The  record 
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j/icsants  for  consideration  two  important 
questions — first,  whether  the  notice  was  a 
sufficient  legal  notice  under  the  statute;  and 
second,  if  not,  whether  after  tiie  default  the 
defendant  could  take  advantage  of  this  and 
have  it  considered  on  the  question  of  dam- 
ages. The  answer  to  the  first  question  de- 
pends entirely  upon  the  construction  of  sec- 
tion 2673  of  the  General  Statutes  of  this 
Btate,  which  reads  as  follows:  'Any  person 
injured  in  person  or  property  by  means  of  a 
defective  road  or  bridge  may  recover  dam- 
ages from  the  party  bound  to  keep  it  in  re- 
pair; but  no  action  for  any  such  injury  sliall 
be  maintained  against  any  town,  ci^,  corpor- 
ation or  borough,  unless  written  notice  of 
such  injury,  and  of  the  nature  and  cause 
thereof,  and  of  the  time  and  place*  of  its  oc- 
currence,' shall  be  given  in  the  manner  there- 
in prescribed.  As  first  passed  in  1874  the 
statute  only  required  written  notice  of  the 
injury  and  of  the  time  and  place  of  its  oc- 
currence, but  in  1883  it  was  amended  so  as 
to  require  notice  of  the  'nature'  and  'cause' 
of  the  injury  as  well.  Questions  involving 
the  legal  sufficiency  of  notices  given  under 
this  statute,  both  before  and  since  it  was 
amended,  with  reference  to  the  statement  of 
the  'injury,'  and  of  its  'cause'  and  'nature/ 
and  of  the  'place*  of  its  occurrence,  have  been 
frequently  before  this  court.  See  the  cases 
of  Shaw  V.  Waterbury,  46  Conn.  263;  Tuttle 
V.  Winchester,  60  Conn.  496;  Cloughessey  v. 
Waterbury,  61  Conn.  405;  Brown  v.  South- 
bury,  63  Conn.  212;  Biesiegel  v.  Seymour,  68 
Conn.  43;  Lilly  v.  Woodstock,  59  Conn.  219. 
In  two  of  these  cases,  Shaw  v.  Waterbury 
and  Lilly  v.  Woodstock,  the  statement  in 
the  notice  of  the  'time'  of  the  injury  was  in- 
volved to  some  extent,  but  the  precise  point 
made  in  the  case  at  bar  has  not  before  been 
presented  for  determination.  The  statute  .in 
express  terms  requires  the  notice  to  be  in 
writing,  and  prescribes  the  substance  of  what 
it  shall  contain.  The  requirements  of  the 
statute  are  formalities  in  a  certain  sense, 
but*^  they  are  formalities  the  observance  of 
which  is  made  essential,  for  it  has  been  de- 
termined that  the  giving  of  the  statutory 
notice  is  in  the  nature  of  a  condition  prece- 
dent to  the  right  of  the  plaintiff  to  maintain 
his  action.  Hoyle  y.  Putnam,  46  Conn.  61; 
Fields  v.  Hartford,  etc.  Horse  R.  Co.  54  Conn. 
9;  Biesiegel  v.  Seymour,  58  Conn.  43.  The 
statement  of  the  time  of  the  injury  is  in  this 
way  made  essential,  and  the  question  made 
by  the  plaintiff  is  whether  the  notice  must 
state  the  time  truly  and  according  to  the  fact. 
He  contends  that  it  need  not  do  so,  but  may 
state  that  the  injury  occurred  on  one  day,  al- 
though in  truth  it  occurred  on  another.  We 
cannot  assent  to  such  a  construction.  The 
legislature  in  passing  this  statute  evidently 
regarded  the  precise  identification  of  an  acci- 
dent or  'injury'  of  this  kind  aa  a  matter  of 
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some  importance,  for  having  at  first,  as  we 
have  seen,  prescribed  that  the  notice  should 
contain  only  a  statement  of  the  injury,  and 
of  the  time  and  place  of  its  occurrence,  it 
afterwards  required  it  to  contain  a  statement 
of  the  *nature*  and  'cause*  of  the  injury;  thus 
adding  to  its  requirements  for  the  apparent 
purpose  of  furnishing  the  party  liable  with 
such  a  notice  of  the  event  in  permanent  form 
ds  would  render  mistake  and  dispute  almost 
impossible.  .  .  .  To  do  so  would  be  to  re- 
peal the  statute  rather  than  to  ascertain 
what  it  means.  The  statute  then  requires 
the  'time'  of  the  injury  to  be  stated  in  the 
notice,  and  the  natural  and  ordinary  mode  of 
stating  the  'time'  of  an  event  which  begins 
and  ends  within  the  compass  of  a  day,  unless 
more  particularity  is  required,  is  to  state  the 
day  on  which  it  occurred,  together  with  the 
month  and  year  in  the  common  and  ordinary 
manner,  and  this  we  think  is  what  the  legis- 
lature intended  by  the  word  'time'  as  used  in 
the  statute  in  question.  This  court  has  quite 
recently  held  that  it  is  sufficient  to  thus  state 
the  day,  and  that  the  hour  need  not  be  stated. 
Lilly  V.  Town  of  Woodstock,  69  Conn.  219. 
But  if  the  law  requires  the  day  of  the  injury 
to  be  stated  in  a  written  notice,  surely  it 
must  mean  the  true  day.  There  can  be  only 
one  'time'  of  the  injury,  and  that  is  the  one 
day  on  which  it  occurred.  Notice  of  this 
'time'  is  to  be  put  in  permanent  form  and 
handed  to  the  party  liable  for  his  informa- 
tion and  guidance.  Upon  that  notice  the  par- 
ty liable  is  entitled  to  rely.  Now  if  such  no- 
tice need  not  set  forth  the  true  day  of  the 
injury,  then  it  may  set  forth  any  other  at 
the  whim  of  the  plaintiif,  for  if  the  day  of 
the  injury  is  once  departed  from  we  have  no 
guide  as  to  what  other  day  shall  be  stated. 
The  statement  of  the  true  day  is  not  only 
deemed  important  to  the  party  liable  for  the 
purpose  of  identifying  the  injury,  but  also 
that  he  may  know  whether  the  notice  has  been 
given  within  the  proper  time.  In  cases  of  in- 
jury  from  ice  and  snow  this  becomes  quite 
important,  because  the  notice  must  be  given 
within  so  short  a  time  after  the  injury.  Now 
if  the  notice  may  set  forth  any  day  as  the 
day  of  the  injury,  such  a  notice  as  to  time 
is  not  only  useless,  but  it  is  positively  harm- 
ful and  misleading.  It  not  only  gives  no  in- 
formation as  to  the  time  of  the  injury,  but 
it  gives  false  information.  It  is  liardly  sup- 
posable  that  such  a  result  could  have  been 
contemplated  by  the  l^islature.  The  true 
date  must  in  nearly  every  case  be  well  known 
to  the  plaintiff  or  to  his  friends  or  agents,  or 
it  can  be  easily  ascertained,  and  it  is  no  hard- 
ship to  require  him  to  state  it  truly  in  the 
notice.  But  the  plaintiff  says,  and  truly,  that 
a  reasonable  latitude  of  description  is  allowed 
in  stating  in  the  notice  the  other  matters 
which  it  must  contain,  and  he  cites  several 
cases  in  support  of  this  statement.    Thus,  in 


Tuttle  v.  Winchester,  50  Conn.  496,  the  court 
says: — 'It  is  obvious  that  in  many  cases  ex- 
actness* of  statement  as  to  the  place  cannot 
be  expected.  ...  In  such  cases  reasonable 
definlteness  is  all  that  can  be  expected  or 
should  be  required.  If-  the  description  of  the 
place  will  enable  the  town,  city  or  borough, 
through  its  proper  officers,  to  ascertain  the 
place  by  the  exercise  of  reasonable  diligence 
for  the  purpose,  it  will  be  sufficient.'  In 
Brown  v.  Southbury,  53  Conn.  212,  in  speak- ' 
ing  of  the  notice  of  the  'nature'  of  the  in- 
jury, it  is  said  that  'a  general  description, 
which  will  reasonably  apprise  the  selectmen 
of  the  general  character  of  the  injury,  is  all 
that  is  required,'  and  in  Lilly  v.  Woodstock, 
59  Conn.  219,  the  court,  with  reference  to  the 
statement  of  the  'cause'  of  the  injury,  held 
tiie  notice  to  be  sufficient,  and  said: — 'The  no- 
Uoe  stated  the  place  correctly,  named  the  dan- 
gerous embankment  as  the  cause,  and  thus 
gave  the  selectmen  the  opportunity  to  exam- 
ine and  procure  evidence  of  the  condition  of 
the  road  at  the  time  of  the  accident,  which 
it  was  one  object  of  the  statute  to  afford 
them.'  Other  cases  might  be  cited  to  the 
same  effect.  The  plaintiff  argues  that  the 
same  latitude  as  to  the  statement  of  the  time 
of  the  injury  ought  to  be  allowed.  But  the 
reasons  why  such  latitude  of  description  ia 
allowed  in  setting  forth  the  'cause'  and  'na- 
ture' of  the  injury  and  the  'place'  of  its  oc- 
currence, have  but  little  or  no  application  as 
to  the  'time.*  The  'place,'  'cause/  and  'na- 
ture' of  an  accident  are  clearly  susceptible  of 
being  stated  with  greatly  varying  degrees  of 
completeness  and  accuracy.  A  full,  accurate 
and  complete  description  of  each  in  a  strict 
sense  is  practically  impossible,  and  so  the  law 
contents  itself  with  less.  If  they  are  truly 
described  with  such  a  reasonable  degree  of 
certainty  that  ordinary  men  in  the  exercise 
of  ordinary  intelligence  under  the  circum- 
stances can  learn  from  the  notice  the  nature 
of  the  injury  and  be  able  to  ascertain  by  the 
use  of  ordinary  diligence  the  place  where  it 
occurred  and  the  cause  that  occasioned  it, 
that  is  enough.  To  require  more  would  be 
to  impose  a  burden  on  the  plaintiff  for  no 
good  purpose.  Such  a  notice,  it  will  be  ob- 
served, even  though  it  does  not  state  the 
'cause'  and  'nature'  of  the  injury  and  the 
'place*  of  its  occurrence  with  all  possible  full- 
ness and  particularity,  still  does  state  these 
matters  truly  and  in  accordance  with  the 
facts  and  thereby  fully  complies  with  tlie 
statute.  Such  a  construction  of  the  statute 
is  thus  seen  to  be  a  reasonable  one,  founded 
upon  a  practical  necessity  arising  out  of  the 
very  nature  of  things.  It  fully  subserves  the 
objects  and  purposes  of  the  statute  and  leads 
to  no  bad  results.  But  with  reference  to 
'time'  the  case  is  quite  otherwise.  The  time 
element  in  any  transaction  is  always  simple, 
and  can  be  easily  and  definitely  stated.     If 
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the  true  day  is  known  it  i&  no  more  difficult  to 
give  that  than  it  is  to  state  the  wrong  day; 
and  in  most  cases  the  true  day  is  known  to 
the  plaintiff  or  can  be  easily  ascertained  by 
the  exercise  of  ordinary  diligence.  Besides, 
as  we  have  seen,  he  is  not  required  to  state 
the  precise  minute  or  hour  of  tiie  injury,  and 
tills  is  perhaps  a  reasonable  latitude  as  to 
time  and  all  that  can  be  allowed  without  de* 
feating  every  concpivable  purpose  which  the 
statement  of  the  time  was  intended  to  sub- 
serve. To  allo^  more,  to  allow  the  plaintiff 
to  state  that  the  injury  occurred  on  a  day 
other  than  the  true  one,  is  in  effect  to  repeal 
ihe  statute  rather  than  to  construe  it;  for  the 
statute  requires  the  time  to  be  stated,  and 
this  certainly  cannot  be  done  by  stating  a  day 
on  which  the  injury  did  not  occur.  For  these 
reasons  we  think  the  notice  in  the  case  at  bar 
was  fatally  defective." 

A  notice  describing  the  accident  as  having 
occurred  on  the  day  preceding  the  date  on 
which  it  actually  happened  is  not  a  substan- 
tial compliance  with  the  statutory  require- 
ment. Benton  v.  Montgomery  (Ala.)  75  So. 
473,  wherein  it  was  said:  ''The  verified  state- 
ment filed  with  the  clerk  of  the  city  of  Mont- 
gomery expressly  recited  that  the  injury  on 
which  the  claim  was  predicated  was  suffered 
on  December  18,  1912;  whereas  the  undis- 
puted proof  showed  that  Benton  was  injured 
the  day  before,  December  17,  1912.  .  .  . 
The  lawmakers  wrote  very  plainly  in  this 
statute.  Two  sessions  of  the  legislature  have 
since  convened;  and  no  change  of  which  we 
are  aware  has  been  made  in  this  statute.  To 
present  a  claim  for  an  injury  as  being  suf- 
fered on  one  day  when  it  was  suffered  on  an- 
other day  cannot,  in  view  of  the  plain  terms 
of  the  statute,  be  held  to  be  substantial  com- 
pliance therewith.  If  it  should  be  regarded 
as  a  sufficient  compliance  to  give  notice  of 
a  claim  as  having  arisen  on  the  next  day  af- 
ter it  in  fact  had  arisen,  the  clear  mandate 
of  the  statute  that  the  day  should  be  given 
would  be  unjustifiably  avoided."  To  the  same 
effect  see  Anthony  v.  St.  Joseph,  152  Mo.  App. 
180,  133  S.  W.  371;  Hackenyos  v.  St.  Louis 
(Mo)  203  S.  W.  986.  See  also  Willis  v.  St.  Jo- 
seph, 184  Mo.  App.  428,  171  S.  W.  27.  Com- 
pare  Murphy  v.  St.  Paul.  130  Minn.  410,  153 
N.  W.  Q19;  Sullivan  v.  Syracuse,  77  Hun  440, 
29  N.  Y.  S.  106;  Kleyle  v.  Oswego,  109  App. 
Div.  330,  95  N.  Y.  S.  879.  In  criticising  Mur- 
phy v.  St.  Paul,  supra,  it  was  said  in  Hacken* 
yos  y.  St.  Louis,  supra,  that  "it  is  in  con- 
flict with  the  well-considered  cases  .  .  . 
and  the  argument  indulged  by  the  court  in 
reaching  its  conclusion  is  far  from  being  per- 
suasive." 

In  Zycinski  r.  Chicago,  163  111.  App.  413, 
ID  dismissing  a  suit  under  the  Illinois  statute 
which  requires  the  notice  to  state  not  only 
the  date  but  the  approximate  hour  of  the  ac- 
cident, it  was  said  with  respect  to  a  notice 


NEW  YORK.  1031 

r.  178. 

in  which  the  claimant  stated  the  date  of  such 
accident  but  omitted  the  hour :  "Our  statute, 
wisely  or  unwisely,  expressly  requires  both 
the  *dato'  and  the  approximate  'hour*  In  the 
case  at  bar  nothing  was  said  about  the  hour. 
One  of  the  required  elements  in  the  notice  was 
thus  entirely  omitted.  Had  an  hour  been 
stated,  but  not  with  precision,  the  question  of 
'substantial  compliance'  would  have  been  in- 
volved. As  the  matter  stands,  we  do  not 
think  it  is  so  involved.  But  the  plaintiff  in- 
vokes the  'rule  of  reason.'  It  asks  us  so  to 
construe  the  statute  as  to  prevent  its  work- 
ing great  hardship  and  leading  to  absurd  re- 
sults. Without  entering  into  the  question 
whether  the  literal  enforcement  of  the  statute 
in  question  produces  any  such  injustice  as  it 
is  implied  by  plaintiff's  argument  that  it 
does,  or,  on  the  other  hand,  is  salutary  legis- 
lation aimed  at  an  existing  evil  of  increasing 
importance,  we  will  say  that  with  the  wisdom 
and  indeed  with  the  justice  of  the  legislation 
in  question  we  have  nothing  to  do.  Those 
questions  are  by  the  fundamental  law  of  the 
state  relegated  to  the  legislature  for  decision. 
It  is  undoubtedly  true  that  the  state  of  the 
law  before  a  statute  was  passed,  the  evil  to  be 
remedied  and  the  results  of  interpretation  one 
way  or  the  other,  may  be  considered  in  con- 
struing ambiguous  language,  language  of 
doubtful  meaning,  or  language  so  involving  a 
patent  absurdity  as  to  show  clerical  mistake; 
but  we  know  Df  no  case  which  would  form  a 
precedent  for  a  court  reading  a  statute  which 
requires  a  statement  of  'the  date  aaid  about 
the  hour  of  the  accident'  as  though  the  words 
which  we  have  italicized  were  lacking." 

The  Illinois  statute  requiring  the  notice  of 
an  injury  to  state  the  ''date  and  about  the 
hour  of  the  accident"  is  not  satisfied  by  a 
statement  that  the  accident  occurred  "some 
time  ago."  Lucas  v.  Pontiac,  142  111.  App. 
470.  Nor  that  it  occurred  November  10,  1905, 
when  in  fact  it  happened  October  10,  1905. 
Ouimette  v.  Chicago,  242  111.  601,  90  N.  E. 
300,  affirming  148  111.  App.  505.  Nor  is  a 
statement  that  the  accident  happened  on 
March  2,  1907,  sufficient  without  alleging  the 
hour  or  about  the  hour  of  the  daCe.  Zycinski 
V.  Chicago,  163  111.  App.  413.  When  the. 
hour  of  the  accident  is  definitely  fixed  at  5 :  30 
in  the  afternoon,  when  according  to  the  proof 
the  injury  took  place  at  about  8:30  in  the 
evening,  the  notice  is  insufficient.  Swenson  v. 
Aurora,  196  111.  App.  93.  In  that  case  it 
was  said  that  under  the  statute  it  is  unneces- 
sary to  state  the  hour  definitely,  since  it  only 
requires  a  statement  of  "about  the  hour;" 
but,  "when  the  claimant  does  undertake  to 
state  the  hour  definitely,  and  states  it  defi- 
nitely wrong,  then  such  statement  becomes 
detrimental  instead  of  beneficial  to  the  city, 
for  the  purpose  for  which  it  is  required  by 
the  statute;  that  is  to  say,  instead  of  giving 
the  city  as  nearly  a  correct  idea  of  the  hour 
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as  the  claimant  could  give,  it  suggests  a  posi- 
tively incorrect  idea  on  that  subject,  and  so, 
instead  of  leadirg  the  city  to  the  facts  in  its 
investigation,  it  misleads  it.  So  far  as  the 
practical  eflfect  is  concerned,  the  city  is  in  no 
better  position  than  if  no  hour  had  been 
stated,  and  a  failure  to  state  the  hour  of  the 
accident  renders  the  notice  fatally  defective." 
See  also  Condon  v.  Chicago,  249  111.  506,  94 
N.  E.  976. 

NoTioB  Held  SuFPicnaTT. 

The  only  purpose  of  the  statutory  require- 
ment that  a  claim  shall  be  filed  stating  time 
of  the  accident  is  to  give  the  municipal  au- 
thorities an  opportunity  and  data  for  an  in- 
vestigation; and  where  a  notice  states  the 
day,  month  and  year  of  the  accident  it  is  suf- 
ficient, though  it  omits  the  hour.  Birm- 
ingham v.  McKinnon  (Ala.)  75  So.  487.  To 
that  effect  see  Gardner  v.  New  London,  63 
Conn.  267,  28  Atl.  42;  Donnelly  v.  Fall  River, 
132  Mass.  299;  Savory  v.  Haverhill,  132  Mass. 
324;  Wilton  v.  Flint,  128  Mich.  156,  87  N.  W. 
86,  8  Detroit  Leg.  N.  571;  Ocsterreich  v.  De- 
troit, 137  Mich.  415,  100  N.  W.  593.  And  see 
Lilly  V.  Woodstock,  59  Conn.  219,  22  Atl.  40. 
Compare  the  Illinois  cases  cited  in  the  preced- 
ing subdivision. 

Thus  in  McKinnon  v.  Birmingham,  196  Ala. 
56,  71  So.  463,  the  statute  under  consideration 
provided  that  **'no  recovery  shall  be  had 
against  any  city  or  town  on  a  claim  for  per- 
sonal injury  received  unless  a  sworn  state- 
ment be  filed  with  the  clerk,  by  the  party  in- 
jured, or  his  personal  representative  in  the 
case  of  his  death,  stating  substantially  the 
manner  in  which  the  injury  was  received  and 
the  day  and  time,  and  the  place  where  the  ac- 
cident occurred,  and  the  damages  claimed." 
It  appeared  in  an  action  for  damages  against 
the  city  that  the  plaintiff  stated  in  the  notice 
that  the  accident  occurred  on  May  20,  1914, 
without  alleging  the  time  of  the  day.  In 
holding  the  notice  to  be  sufficient  the  court 
said:  "Counsel  for  appellee  insist  that  the 
claim  is  insufficient  in  merely  giving  the  date 
and  the  year,  without  stating  whether  it  was 
during  the  day  or  night  that  the  accident  oc- 
curred. In  East  Tennessee,  etc.  R.  Co.  v.  Car- 
loss,  77  Ala.  443,  this  court,  in  speaking  of 
the  statute  then  in  existence,  which  provided 
that  in  a  suit  against  a  railroad  company  for 
damages  to  live  stock,  or  cattle  of  any  kind, 
the  complaint  must  state,  among  other  things, 
the  time  when  the  killing  or  injury  occurred, 
said:  'The  purpose  of  the  requirement  is  to 
inform  the  railroad  officials,  with  reasonable 
certainty,  as  to  the  circumstances  attending 
the  alleged  injury,  so  that  they  may  act  ad- 
visedly in  the  investigation  of  the  case,  either 
with  the  view  of  voluntary  adjustment,  or  of 
defense  at  law.  The  time,  we  think,  should 
be  stated  to  be  a  specified  day  of  a  given 


month  and  year.'  It  will  be  thus  seen  tliat 
this  court  held  the  view  that  it  was  a  suffi- 
cient designation  of  the  time  to  give  the  day 
of  the  month  and  year.  ...  As  defined 
by  statute  and  within  the  meaning  of  the  law 
a  day  means  24  hours,  the  period  of  time  be- 
tween any  midnight  and  the  midnight  follow- 
ing. .  .  .  When  the  purpose  of  the  stat- 
ute as  above  set  forth  is  considered,  we  are 
persuaded  that  a  claim,  stating  a  specified 
day  of  a  given  month  and  year,  is  a  substan- 
tial com|)liance  with  the  statjite,  and  it  was 
not  the  intention  of  the  lawmakers  to  require 
a  more  specific  description,  eitho*  aa  to  the 
hour  or  whether  it  was  night  or  day." 

In  Schmidt  v.  Manchester,  92  Conn.  551, 
103  Atl.  654,  it  appeared  that  the  notiee  of  in- 
jury was  dated  October  2,  1915,  whioh  waa 
Saturday,  and  it  recited  that  the  plaintiff  was 
injured  on  Tuesday  evening,  September  28th, 
the  year  not  being  stated.  An  examination 
of  the  calendar  showed  that  September  28. 
1915,  was  Tuesday.  In  deciding  that  the  no- 
tice was  sufficient,  the  court  considered  » 
statute  relating  to  this  subject  enacted  in 
1917  which  reads  as  follows:  ''No  notice 
given  under  the  provisions  of  this  section 
shall  be  held  invalid  or  insufficient  by  reason 
of  an  inaccuracy  in  describing  the  injury,  or 
in  stating  the  time,  place  or  cause  of  its  oc- 
currence if  it  appear  that  there  was  no  inten- 
tion to  mislead  or  that  such  town,  city,  cor- 
poration or  borough  was  not  in  fact  misled 
thereby."  The  court  said:  "The  notice 
should  be  interpreted  as  a  whole,  and  when 
this  is  done  its  natural  and  ordinary  meaning- 
is  that  it  related  to  an  occurrence  which  hap- 
pened four  days  before  the  date  of  the  notice. 
Judicial  notice  takes  the  place  of  proof,  and 
as  a  means  of  establishing  facts  it  ia  superior 
to  evidence.  .  .  .  Courts  take  cognizance 
as  to  the  coincidence  of  the  days  of  the  week, 
with  the  days  of  the  month,  and  of  the  daya 
of  the  month  with  those  of  the  year,  and  an 
almanac  may  be  referred  to  in  this  connec- 
tion. .  .  .  When  this  notice  is  so  consid- 
ered in  its  entirety,  it  is  hardly  conceivable 
that  any  person  in  the  exercise  of  ordinary 
care  and  intelligence  could  have  been  misled 
as  to  the  date  of  the  accident  because  the  no- 
tice failed  to  directly  state  that  it  occurred 
in  1915." 

The  statement  that  an  accident  occurred 
"on  or  about"  a  certain  day,  the  day  men- 
tioned being  the  true  date  of  the  accident  is 
sufficient.  The  words  ''or  about"  do  not  alter 
the  fact  that  the  notice  designates  the  exact 
date.  Brenner  v.  Chicago,  182  III.  App.  348; 
Murphy  v.  Seneca  Falls,  57  App.  Div.  438,  67 
N.  Y.  S.  1013;  Comstock  v.  Schuylerville,  139 
App.  Div.  378, 124  N.  Y.  S.  92 ;  Connor  v.  Salt 
Lake  City,  28  Utah  248,  78  Pac.  479.  Com- 
pare Lee  V.  Greenwich,  48  App.  Div.  391,  63 
N.  Y.  S.  160.  In  referring  to  the  case  of  Lee 
y.  Greenwich,  supra,  it  was  said  in  Comstock 
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V.  Schuylerville,  supra,  "That  case  was  de- 
cided by  this  department,  and  in  the  opinion 
it  is  stated  that  a  notice  of  injury  'on  or 
about'  a  certain  date  is  too  indefinite  as  to 
time.  ...  As  far  as  that  decision  may  be 
deemed  a  holding  that  a  statement  of  time  as 
'on  or  about'  a  certain  date  renders  the  no- 
tice defective,  we  think  it  should  be  over- 
ruled, especially  where  the  injury  is  shown  to* 
have  occurred  upon  the  date  named." 

When  a  dcscriptioik  of  the  time  of  the  acci- 
dent is  not  required  a  discrepancy  of  one  day 
in  the  date  given  in  the  notice  is  immaterial, 
if  the  city  is  not  misled  to  its  prejudice  by 
reason  of  the  incorrect  statement  of  the  date. 
Marcotte  v.  Lewiston,  94  Me.  233,  47  Atl.  137 ; 
Murray  v.  Seattle^  96  Wash.  646,  366  Pac. 
^95;  Mclnnes  v.  Egremont,  Tp.  6  (^t.  L.  Rep. 
713,  2  Ont.  W.  Rep.  382;  Killeleagh  v.  Brant- 
ford,  38  Ont.  L.  Rep.  35,  32  Dominion  L.  Rep. 
457,  11  Ont.  W.  N.  81. 

In  Canter  v.  St.  Joseph,  126  Mo.  App.  629, 
105  S.  W.  1,  it  appeared  that  the  4th  day  of 
the  month  was  first  specified  as  the  date  of 
the  accident,  but  in  a  subsequent  place  that 
event  was  referred  to  as  having  occurred  on 
the  11th  of  the  same  month,  the  last  men- 
tioned being  the  correct  one.  It  was  held  that 
there  was  a  substantial  compliance  with  the 
statute  which  required  a  written  statement  of 
the  time  of  the  injury  as  a  condition  prece- 
dent to  the  bringing  of  an  f^Hion. 

In  Inlagen  v.  Gary,  34  S.  D.  198,  347  N.  W. 
965,  it  WPS  held  that  though  no  formal  notice 
was  served  alleging  the  time  of  an  accident, 
there  was  a  sufficient  compliance  with  the  re- 
quirements of  the  statute,  where  the  plain- 
tiff's attorney  within  the  proper  time  wrote 
a  letter  to  the  town  clerk  demanding  a  set- 
tlement for  the  injuries  sustained  and  in  a 
general  way  called  .the  clerk's  attention  to  the 
time  of  the  accident. 

See  also  the  preceding  subdivision  of  this 
note  wherein  cases  holding  that  a  discrepancy 
of  one  day  in  stating  the  time  of  an  accident 
i?-  not  fatal  are  cited  for  the  purpose  of  com- 
parison with  the  cases  holding  the  contrary. 

Cure  of  Defect, 

With  respect  to  the  statement  of  the  time 
of  the. accident  in  a  notice  of  claim  against  a 
municipality  it  has  been  said  that  ''an  indef- 
inite or  erroneous  statement  in  such  a  notice 
cannot  be  cured  by  evidence  showing  that  not- 
withstanding such  indefinite  or  erroneous 
statement  the  municipality,  through  its  offi- 
cers, had  obtained  accurate  knowledge  of  facts 
so  defectively  or  erroneously  stated."  Ft. 
Wayne  v.  Bender,  67  Ind.  App.  689,  105  N.  E. 
949. 

Mere  knowledge  of  the  officers  of  the  city 
relative  to  the  plaintiff's  injury  and  the  facts 
surrounding  it  is  without  effect  to  dispense 
with  the  giving  of  the  notice  or  with  the 
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statement  therein  of  the  statutory  require- 
ments. Ouimette  v.  Chicago,  242  111.  501,  90 
N.  E.  300,  affirming  148  111.  App.  505;  Swen- 
son  V.  Aurora,  196  III.  App.  83  j  Touhey  v.  De- 
catur, 176  Ind.  98,  93  N.  E.  540,  32  L.R.A. 
(N.S.)  350;  Canter  v.  St.  Joseph,  126  Mo. 
App.  629,  105  S.  W.  1 ;  Carter  v.  St.  Joseph, 
162  Mo.  App.  503,  133  S.  W.  851;  Reid  v. 
Kansas  City,  195  Mo.  App.  457,  192  S.  W. 
1047.  "It  would  violate  the  provisions  and 
defeat  the  purpose  of  the  statute  if  the  plain- 
tiff was  permitted  to  supply  the  deficiencies  of 
the  written  notice  by  proof  that  the  city  or 
its  officers  had  oral  information  from  her,  or 
from  any  other  source,  of  the  time,  place  or 
cause  of  her  injury."  Lucas  v.  Pontiac,  142 
111.  App.  470. 

In  view  of  the  peremptory  language  of  the 
statute,  it  is  of  no  importance  that  the  city 
is  not  in  fact  misled,  or  that  it  has  full  no- 
tice of  the  time  from  sources  other  than  the 
notice.  The  plaintiff's  right  to  maintain  his 
action  must  be  determined  by  the  sufficiency 
of  his  notice,  and  not  by  the  fact  that  the  de- 
fendant obtains,  from  sources  other  than  the 
notice,  full  knowledge  of  the  time  of  the  in- 
jury. Gardner  v.  New  London,  63  Conn.  267, 
28  Atl.  42. 

Waiver  of  Defect, 

A  municipality  does  not  waive  the  failure 
of  a  notice  of  claim  to  state  correctly  the  date 
of  the  accident  by  considering  the  claim  and 
negotiating  with  the  claimant.  Forsythe  v. 
Oswego,  107  App.  Div.  187,  96  N.  Y.  S.  33; 
Forsythe  v.  Oswego,  114  App.  Div.  616,  99  J^. 
Y.  S.  1022,  reversed  in  191  N.  Y.  441,  84  N.  E 
392,  123  Am.  St.  Rep.  605;  Batchelder  v 
White,  28  R.  I.  465,  68  Atl.  320.  And  see  the 
reported  case.  See  also  Shea  v.  Lowell,  132 
Mass.  187.  So  in  Lucas  v.  Pontiac,  142  111. 
App.  470,  it  was  said :  "We  are  also  of  opin- 
ion that  if  notice  could  be  waived,  nothing  is 
set  up  in  the  amended  declaration  which 
would  constitute  a  waiver.  The  city  council 
did  not  profess  to  waive  any  of  its  rights, 
and  we  are  of  opinion  that  a  reference  of  the 
claim  to  a  committee  and  negotiations  for  a 
settlement  by  the  committee,  with  appellant, 
had  no  tendency  to  create  a  waiver.  ITie  city 
council,  having  such  a  claim  presented  to  it, 
certainly  ought' to  be  permitted  to  inquire  in- 
to the  nature  of  the  claim  and  the  circum- 
stances of  the  ease  and  to  ascertain  on  what 
terms  a  settlement  can  be  effected,  without 
thereby  waiving  any  of  its  legal  rights." 

Where  the  notice  of  claim  insufficiently 
states  the  time  of  the  accident  the  municipal- 
ity may  take  advantage  of  the  defect  though 
it  has  suffered  a  default.  Gardner  v.  New 
London,  63  Conn.  267,  28  Atl.  42,  wherein  it 
was  said:  "The  evidence  which  was  offered, 
received  and  considered  in  the  case  at  bar  as 
to  the  invalidity  of  the  notice,  went  directly 
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to  show  that  the  defendant  was  not  liable  at 
all  for  want  of  the  statutory  notice.  If  the 
defendant,  notwitliBtanding  a  default,  may 
show  its  nonliability  because  of  the  absence 
of  negligence  on  its  part  or  the  presence  of 
contributory  negligence  on  the  part  of  the 
plaintiff,  in  order  to  keep  the  damages  down 
to  the  nominal  point,  we  see  no  good  reason 
why,  under  the  same  circumstances  and  for  a 
like  purpose,  it  may  not  show  its  nonliability 
for  the  want  of  a  statutory  notice.  Without 
the  giving  of  such  notice,  as  we  have  seen,  the 
plaintiff's  claim  was  a  baseless  one,  and  the 
defendant  was  not  legally  liable  for  any  of  the 
loss  or  damage  sustained.  Upon  principle  as 
well  as  upon  authority  we  think  the  defend- 
ant was  clearly  entitled  to  offer  evidence 
tending  to  show  its  nonliability  for  want  of  a 
notice,  and  to  have  such  evidence  considered 
as  was  done  by  the  court  below.  What  has 
already  been  said  is  perh&ps  a  sufficient 
answer  to  the  further  claim  of  the  plaintiff, 
to  the  effect  that  the  default  was  a  waiver  of 
the  defendant's  right  to  insist  upon  the  want 
of  notice  for  any  and  all  purposes.  Whether 
the  defencfcant  could  legally  make  such  a  wai- 
ver we  need  not  discuss  nor  (decide,  for  the 
record  nowhere  shows  that  it  made  or  at- 
tempted to  make  it.  A  waiver  is  a  n^atter  of 
intention,  outwardly  manifested  in  some  un- 
equivocal manner.  The  waiver  here  insisted 
upon  is  claimed  to  arise  wholly  from  ohe  mere 
act  of  suffering  a  default  and  as  a  legal  con- 
sequence of  it.  But,  as  we  have  seen,  the  law 
of  this  state  attaches  no  such  consequence  to 
such  an  act.  After  the  default  the  defendant 
could  still  insist  vpon  the  want  of  notice  for 
the  purpobe  of  keeping  the  damages  down  to 
the  nominal  point.  There  is  nothing  upon  the 
record  which  shows  thft  it  waived  that 
right." 
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Illinois  Supreme  Gonrt — ^April  17,  1918. 
2S3  III.  206;  119  N.  E,  804. 


Wills  —   Attestation     Clause   —   Snffl- 
eienoy. 

An  attestation  clause  reading,  'The  above 
and  foregoing  instrument,  consisting  of  the 
foregoing  page,  was  on  the  day  and  date  there- 
of signed  by  T.  F.,  the  above  named  testator, 
in  our  presence,  and  declfi^^ed  by  him  to  be  his 
last  will  and  testament,  and  the  execution 
thereof  to  be  his  free  act  and  deed,  and  we 


thereupon,  at  his  request  and  in  his  presence, 
and  in  the  presence  of  each  other,  signed  our 
names  hereto  as  witnesses  to  the  said  will; 
and  we  hereby  declare  that  we  believe  the  said 
T.  F.,  at  the  time  of  signing,  executing,  ac- 
knowledging and  witnessing  the  said  will,  to 
be  of  sound  mind  and  memory,  and  that  the 
same  was  his  free  and  voluntary  act  and 
deed,"  is  held  to  cover  all  the  requirements 
of  the  statute,  and  to  be  prima  facie  evidence 
of  due  execution  of  the  will. 

Testiatony  of  Smbseribliic  Witmess  — 
£ff  eot  of  Failure  to  Bententlier  Trans- 
aotion. 

An  attestation  clause,  which  the  attesting 
witnesses  to  the  will  swear  bears  their  signa- 
tures, is  competent  evidence  to  establish  due 
execution  of  the  will  in  chancery,  when  the 
only  defect  in  the  proof  is  that  the  subscribing 
witnesses  are  unable  to  recollect  that  all  the 
formalities  prescribed  by  statute  and  recited 
in  the  attesting  clause  were  actually  complied 
with. 

[See  note  at  end  of  this  case.] 

SignatiiTe  of  Testator  ^  Neoessity  of 
SigniiiK  in  Presenee  of  Witnesses. 

A  testator  is  not  required  to  sign  his  will 
in  the  presence  of  the  witnesses,  and  due 
execution  is  had  if  he  has  acknowledged  the 
instrument  as  his  free  and  voluntary  act  and 
deed,  though  he  signed  it  beforehand  and  out 
of  the  presence  of  the  witnesses. 

Sisnature  by  Anotlier. 

A  will  may  be  executed  by  the  testator 
signing  his  name,  or  acknowledging  the  in- 
strument as  liis  will,  though  signing  through 
someone  else. 

[See  note  at  end  of  this  case.] 

Testimony  of  Snbseribins  Witness  — 
Failure  to  Remember  Transaetion. 

In  proceedings  to  probate  a  will,  testimony 
of  an  attesting  witness  that  he  understood  all 
the  necessary  formalities,  and  would  not  have 
signed  as  attesting  witness  if  the  necessary 
questions  had  not  been  asked,  and  the  will 
not  been  executed  in  the  proper  way,  is  com- 
petent. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  will,  signed  by  mark,  has  an  at- 
testation clause  showing  proper  execution, 
and  the  attesting  witnesses  testify  to  all  the 
facts  of  execution  themselves,  such  will  is 
properly  admitted  to  probate,  Uiough  the  wit- 
nesses cannot  testify  that  testator  personally 
made  the  mark,  particularly  where  the  attest- 
ing witnesses  also  signed  their  names  to  the 
left  of  testator's  name  and  above  the  attesta- 
tion clatise,  seemingly  to  witness  the  signa- 
ture of  the  will  by  mark,  and  not  as  part  of 
the  attestation  clause,  which  they  also  signed. 

[See  note  at  end  oif  this  case.] 

Probate  Proeeedings  —  Testimony  Ad« 
ntissible  —  Testimony  Otber  tban  by 
Attesting  Witnesses. 

Under  tlie  statute  of  wills,  aa  amended  in 
1909,  other  evidence  than  that  of  two  attest- 
iuff  witnesses  may  be  offered  in  support  of  a 
will  in  the  circuit  court. 


PLYNN  V.  FLYNN.  1036 

iSS  III.  206. 

IXTItneMes  ^  Interest  ^  Draftsman  of      ner,  about  which  no  question   is  raised   in 
Will    —    Partner    of    Attorney    for      this  proceeding,  the  document  continued: 

In  witness  whereof  I  have  hereunto  set 
my  hand  by  my  mark  and  affixed  my  seal 
and  caused  this  will  to  be  duly  witnessed 
this  6th  day  of  August,  a.d.  1913. 

his 
Thomas  X  Fltnn.  (Seal) 
mark 
Witness:     Thos.  F.  Dunn,  J.  Paul  Galiff. 

The  attestation  clause  is  as  follows: 

The  above  and  foregoing  instrument,  con- 
sisting of  the  foregoing  page,  was  on  the  day 
and  date  thereof  signed  by  Thomas  Flynn, 
the  above  named  testator,  in  our  presence 
and  declared  by  him  to  us  to  be  his 
last  will  and  testament  and  the  execution 
thereof  to  be  his  free  act  and  deed,  and 
we  thereupon,  at  his  request  and  in  his 
presence  and  in  the  presence  of  each  other, 
signed  our  pames  hereto  as  witnesses  to  the 
said  will;  and  we  hereby  declare  that  we 
believe  the  said  Thomas  Flynn,  at  the  time 
of  signing,  executing,  acknowledging  and  wit- 
nessing the  said  will,  to  be  of  sound  mind 
and  memory  and  that  the  same  was  his  free 
an4  voluntary  act  and  deed. 

Dated  this  6th  day  of  August,  a.d.  1913. 

Thos.  F.  Dunn, 
Residing  at  Carthage,  Illinois. 

J.  Paul  Cauff, 
Residing  at  Carthage,  Illinois. 

After  the  death  of  Thomas  Flynn  the  writ- 
ing was  filed  in  the  office  of  the  clerk  of  tlie 
county  court  of  Hancock  county  and  duly 
probated.  From  the  order  admitting  the 
will  to  probate  William  Fl3mn,  the  appellant 
herein,  appealed  to  the  circuit  court  of  Han- 
cock county,  where,  on  a  hearing  before  the 
chancellor  without  a  jury,  an  order  was  en- 
tered admitting  the  writing  to  probate  as 
and  for  the  last  will  and  testament  of 
Thomas  Flynn,  deceased,  and  [209]  finding 
that  all  the  costs  should  be  paid  by  ap 
pellant,  including  a  fee  of  $25  to  the  guardi- 
an of  the  minor,  Louise  Flynn.  From  that 
order  and  judgment  an  appeal  was  prayed 
directly  to  this  court,  as  the  title  to  real  ' 
estate  is  involved. 

On  a  hearing  of  the  case  in  the  circuit 
court  the  proponents,  in  obtaining  probate 
of  the  will,  offered  in  evidence  the  affidavits 
of  the  two  subscribing  witnesses  made  when 
the  will  was  probated  in  the  county  court 
and  also  put  the  two  subscribing  witnesees 
on  the  standi  J.  Paul  Califf  remembered  the 
details  of  the  execution  of  the  instrument 
and  swore  to  all  the  formal  requirements 
having  been  observed;  that  he  was  an  at- 
torney and   prepared  the  will'  in  his  office 


*  In  proceedings  to  probate  a  will,  the  tes- 
timony of  an  attesting  witness,  a  lawyer,  is 
not  incompetent  because  he  drew  the  will, 
while  his  partner  tried  the  case  in  the  lower 
court,  and  is  attorney  for  proponents  in  the 
supreme  court,  since  the  interest  which  will 
disqualify  a  witness  must  be  certain,  direct, 
and  immediate,  showing  that  he  will  gain  or 
lose  as  the  direct  result  of  the  suit,  and,  if 
the  testimony  does  not  show  such  direct  in- 
terest, til  5  witness*  interest,  if  any,  goes 
merely  to  Jiis  credibility,  and  not  to  his  com- 
petency. 

Gnardian  ad  Litem  ^  Duty  to  Follow 
Case  on  Appeal. 

A  guardian  ad  litem,  for  a  minor  interested 
in  the  admission  to  probate  of  a  will,  appoint- 
ed in  the  county  court,  is  under  duty  to 
appear  in  the  circuit  court,  when  the  contes- 
tant appeals  the  case  to  such  court. 

Reappointment  in  Appellate  Conrt* 

A  minor  having  an  interest  in  proceedings 
to  probate  a  will  is  properly  made  a  party 
to  such  proceedings,  and,  on  contestant's  ap- 
peal from  the  county  court,  the  circuit  court, 
on  the  transcript  of  the  record  in  the  county 
court,  may  properly  appoint  for  the  minor, 
to  protect  her  interests,  the  guardian  ad  litem 
appointed  in  the  county  court. 

Inlierent  Power  to  Appoint. 

The  power  to  appoint  a  guardian  ad  litem 
to  manage  the  defense  of  an  infant  is  one  in- 
herent in  every  court  of  justice. 

Fees  of  Guardian  —  Taxation  against 
Adverse  Party. 

The  contestant  of  a  will,  who  appealed  from 
the  county  to  the  circuit  court  from  an  order 
admitting  the  will  to  probate,  is  properly  re- 
quired to  pay  the  fees  of  a  guardian  ad  litem 
appointed  by  the  county  court  for  an  infant 
defendant,  and  also  appointed  by  the  circuit 
court;  the  will  having  been  admitted  to  pro- 
bate in  the  circuit  court. 

Appeal  from  Circuit  Court,  Hancock  coun- 
ty:    Waggoner,  Judge. 

Proceeding  to  probate  will  6f  Thomas  Flynn. 
Frank  Flynn  et  al.,  proponents,  and  William 
Flynn,  contestant.  Degree  admitting  will  to 
probate.  Contestant  appeals.  The  facts  are 
stated  in  the  opinion.    Affirmed. 

WUliam  H,  Hartzell,  Bert  M,  Cavanagh 
and  Edward  8.  lifartin  for  appellant. 

Charles  J,  Scofield  for  appellees. 

Bo8U>€ll  B,  O'llarra,  guardian  ad  litem 
for  Louise  Flynn. 

[208]  Carter,  C.  J. — ^Thomas  Flynn,  a  resi- 
dent of  Hancock  county,  died  on  March  9, 
1917,  leaving  an  instrument  purporting  to 
be  his  last  will  and  testament,  dated  August 
6,  1913.  After  disposing  of  his  property, 
both   real  and  personal,  in  a  certain  man- 
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and  read  it  over  to  the  testator,  and  then 
he  and  the  testator  went  to  the  bank,  where 
the  other  subscribing  witness,  Thos.  F.  Dunn, 
was  assistant  cashier;  that  the  testator, 
in  response  to  a  question  to  that  effect, 
stated  that  he  wished  Dunn  and  Calitf  to 
sign  as  attesting  witnesses,  and  tliat  they 
both  signed  said  will  in  his  presence.  Califf 
further  testified  that  Dunn  wrote  the  name 
of  tlie  testator  at  the  end  of  the  will,  and 
also  wrote  the  words  "his  mark"  around 
the  cross-mark  as  a  part  of  the  signature 
of  the  will,  and  that  this  signature  and  the 
words  "his  mark"  were  in  the  handwriting 
of  Dunn,  and  that  the  signature  of  the  wit- 
ness Califf  was  his  genuine  signature.  He 
also  testified  that  he  had  no  positive  recol- 
lection as  to  who  made  the  cross-mark  be- 
tween the  words  "his  mark"  found  on  the 
will.  Ihe  other  attesting  witness,  Thos.  F. 
Dunn,  testified  in  the  circuit  court  that  he 
had  no  recollection  of  the  circumstances  or 
details  connected  with  the  execution  of  the 
will.  He  testified  that  the  signature 
^'Thomas  Flynn"  was  in  his  (Dunn's)  hand- 
writing and  that  the  words  "his  mark"  were 
also  in  his  handwriting,  and  that  the  name 
"Thos.  F.  Dunn"  attached  to  the  attesting 
clause  was  his  genuine  signature,  and  that 
the  name  "J.  Paul  Califf"  was  in  the  hand- 
writing  of  Califf.  He  also  testified,  over 
objection,  that  he  had  signed  a  number  of 
wills  and  was  familiar  [210]  with  what  was 
required  in  attesting  wills,  and  that  he  would 
not  have  signed  the  attestation  clause  unless 
the  facts  therein  stated  were  correct.  The  con- 
testant introduced  no  evidence  on  any  point 
raised  on  this  record. 

The  principal  question  argued  on  this  ap- 
peal is  whether  or  not  the  court  erred  in  ad- 
mitting the  above  document  to  probate  as 
the  last  will  and  testament  of  Thomas  Flynn 
on  the  evidence  found  in  this  record.  It  is 
contended  by  counsel  for  appellant  that  there 
is  no  proof  that  justified  the  trial  court 
in  holding  that  Thomas  Flynn  signed  the 
instrument  or  that  he  directed  any  person 
to  sign  it  for  him;  that  the  last  paragraph 
indicated  that  the  testator  intended  to  sign 
this  will  by  making  his  mark  with  his  own 
hand,  and  that  there  is  no  proof  in  the  record 
ns  to  who  made  this  mark.  It  is  also  contended 
by  coimsel  for  appellant  that  the  testimony 
of  Thos.  F.  Dunn,  one  of  the  subscribing 
witnesses,  shows  clearly  that  he  had  no  rec- 
ollection of  any  kind  as  to  witnessing  this 
will,  and  therefore  the  evidence  is  also  de- 
ficient in  this  regard. 

The  attestation  clause  to  the  will  covered 
all  the  requirements  of  the  statute,  and  this 
court  has  held  that  such  an  attestation  clause 
is  prima  facie  evidence  of  the  due  execution 
of  the  will.  (Hutchison  v.  Kelly,  276  111. 
438,   114  N.   E.   1012.)      We  have  also  held 


that  an  attestation-  clause  which  the  attests 
ing  witnesses  to  the  will  swear  bears  their 
signatures  is  competent  evidence  tending  to 
establish  the  due  execution  of  a  will  in 
chancery,  when  the  only  defect  in  the  proof 
is  that  the  subscribing  witnesses  are  unable 
to  recollect  that  all  the  formalities  prescribed 
by  the  statute  and  recited  in  the  attesting 
clause  were  actually  complied  with.  ( Thomp- 
son V.  Owen,  174  111.  229,  51  N.  E.  1046, 
45  L.R.A.  682.)  In  this  last  case  numerous 
authorities  are  cited  and  reviewed  to  the 
effect,  substantially,  that  the  law  for  wise 
and  obvious  reasons  requires  wills  to  be  exe- 
cuted with  such  precautions  at  will  usually 
guard  against  fraud;  that  when  the  attesta- 
tion clause  is  complete  and  the  signature 
genuine  and  the  circumstances  corroborative 
of  [211]  due  execution,  and  there  is  no  evi- 
dence disproving  a  compliance  in  any  par- 
ticular, the  presumption  may  be  lawfully 
indulged  that  all  the  provisions  of  the  stat- 
ute were  complied  with,  although  the  wit- 
nesses are  unable  to  recollect  the  execu- 
tion or  what  took  place  at  the  time.  (See 
also  to  the  same  effect,  Gould  v.  Chicago 
Tlieological  Seminary,  189  111.  282,  59  N.  E. 
536;  In  re  Kohley,  200  111.  189,  65  K.  E. 
699;  Webster  v.  Yorty,  194  III.  408.  62  N. 
£.  907;  Elston  v.  Montgomery,  242  111.  348, 
90  N.  E.  3,  26  L.R.A.(N.S.)  420;  Thomp- 
son v.  Karme,  268  111.  168,  108  N.  E.  1001; 
O'Brien  v.  Rhembe,  269  111.  592,  109  N.  E. 
1044.)  Under  these  repeated  decisions  of 
this  court  and  the  reasoning  therein  the  con- 
clusion necessarily  follows,  in  view  of  the 
evidence  heard  in  the  circuit  court  corrob- 
orative in  every  way  of  the  due  attestation 
of  this  will  by  attesting  witness  Thos.  F. 
Dunn,  that  the  trial  court  ruled  correctly 
in  allowing  the  will  to  be  probated,  notwith- 
standing said  attesting  witness  Dunn  had 
no  independent  recollection,  at  the  time  he 
testified,  as  to  the  execution  of  the  will. 

Counsel  for  appellant's  chief  contention  is 
that  the  will  was  not  properly  probated  be- 
cause there  wad  no  proof  as  to  testator, 
Flynn,  himself  signing  the  will.  In  their 
argument  they  seem  to  concede  that  if  it 
had  been  proved  that  the  testator's  nam^ 
was  signed  in  his  own  handwriting,  by  him- 
self, the  decisions  of  this  court  would  justi- 
fy, on  such  a  state  of  facts  the  probating 
of  the  will,  but  they  argue  that  there  is  no 
proof  here  showing  who  placed  the  mark 
of  the  testator  upon  the  instrument,  and  on 
that  account  the  proof  is  not  sufficient  to 
make  a  prima  facie  case  justifying  the  pro- 
bate of  the  will.  The  argument  of  counsel 
for  appellant  seems  to  ignore  the  fact  that 
a  testator  is  not  required  to  sign  his  will 
in  the  presence  of  the  witnesses,  and  that 
due  execution  is  had  if  he  has  acknowledged 
the   instrument   as   his   free  and   voluntary 
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act  and  deed  even  though  he  signed  it  be- 
forehand and  out  of  the  presence  of  the  wit- 
nesses.    In    Elston    v.    Montgomery,    supra, 
it  was  argued   that   the   attestation   clause 
reciting  that  the  will  was  signed  by  [212]  the 
testatrix    was    insufficient    to   make    out    a 
prima  facie  case  of  the  due  execution  of  the 
will.     In  that  case  a  number   of  witnesses 
testified  that  in  their  opinion  the  signature 
of  the  testatrix  to  the  will  was  not  in  her 
handwriting,  while  a  number  of  other  wit- 
nesses testified  that  it  was  her  genuine  signa- 
ture.    The  court,  in  discussing  the  question 
of  the  weight  that  should  be  given  to  the 
attestation   clause,   said    (p.   355):      ''While 
said  clause  recites  that  the  instrument  was 
signed  by  the  testatrix  it  does  not  say  that 
it  was  signed  by  her  own  hand  or  that  it 
was  signed  in  the  presence  of  the  witnesses. 
It  does  recite  that  sh«  acknowledged  it  to 
be  her  act  and  deed   in  their  presence  and 
requested  the  witnesses  to  attest  it.    In  our 
opinion,   however,    it   would   have   made   no 
difference  even  if  the  attestation  clause  had 
recited  that  the  testatrix  signed  the  will  in 
the  presence  of  the  witnesses;  if  she  acknowl- 
edged it  in  their  presence  to  be  her  act  and 
deed,  proof  of  that  fact  was  sufficient  prima 
facie  to  establish  the  will,  even  if  the  recital 
that  she  signed  it  in  their  presence  was  un- 
true."   Again,  in  the  same  opinion  the  court 
said    (p.    358):      "The   clause   in   the   will, 
*I    have    hereunto    set   my  ^hand   and   seal,' 
does  not  necessarily  import  that  the  testa- 
trix had  signed  her  name  with  her  own  hand. 
It  became  "her  hand'  if  her  name  was  writ- 
ten by  someone  else  at  her  direction,  to  the 
same  extent  as  if  she  had  written  it  with  her 
own. hand.    It  means  no  more  than  that  she 
had   signed   her  name,   or   caused   it  to  be 
signed,  to  the  instrument  and  her  seal  made. 
In  either  event  the  signature  would  be  a  valid 
signature."     The   attestation   clause   in   the 
will  now  under   consideration   is  more  full 
and  complete  as  to  details  than  the  attesta- 
tion clause  in  the  case  of  Elston  r.  Mont- 
gomery, supra,  and  it  would  seem,  under  the 
reasoning  of  this  court  in  that  case,  that  as 
the  attestation  clause  to  this  will  shows  that 
the  testator  acknowledged  the  will  to  be  his 
free  act  and  deed  and  declared  it  to  be  his 
last  will  and  testament,  such  a  declaration 
is  sufficient  for  prima  fade  proof  as  to  the 
will     being    duly     executed     and     attested, 
[213]  even  though  Dunn  wrote  Flynn's  name 
and  Flynn  signed  the  will  by  mark  or  the 
mark  was  made  by  someone  else  at  his  di- 
rection, because,  as  was  said  in  the  opinion 
just  quoted,  a  will  may  be  executed  by  the 
testator   signing  his   name    or   by   acknowl- 
edging the  instrument  as  his  will  even  though 
signing  the  instrument  through  someone  else. 
In  Morton  v.  Murray,  176  111.  54,  51  N.  E. 
767,  43  L.R.A.  529,  this  court  had  under  con- 
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sideration  the  question  of  a  signature  of  a 
person  to  a  document  by  mark  and  said 
(p.  62) :  ''From  an  inspection  of  the  origi- 
nal letter  it  would  seem  that  the  cross  pre- 
ceding Murray's  name  was  placed  there  af- 
ter the  name  was  written,  and  while  there 
was  no  direct  evidence  that  he  made  this- 
cross  it  was  proved  that  he  sometimes  signed 
papers  in  that  way."  The  document  or  will 
was  held  to  have  been  duly  executed  by 
Murray.  .In  this  case  the  testimony  of  wit- 
ness Dunn  showed  that  the  testator,  Flynn, 
had  signed  papers  in  his  presence  at  other 
times  by  making  his  mark.  It  is  insisted 
by  counsel  for  appellant  that  this  testimony 
of  witness  Dunn  was  incompetent.  In  Har- 
din v.  Rardin,  271  111.  216,  110  N.  E.  834, 
this  court  assumed  that  evidence  of  a  simi- 
lar character  was  competent  and  attached 
to  it  some  value.  The  opinion  says  (p.  219 )  r 
"The  attestation  clause  contained  all  the 
particulars  of  a  good  attestation  and  one 
witness  to  the  will  testified  to  all  the  re- 
quirements of  the  law.  The  other  witness 
testified  that  he  saw  the  original  and  his 
signature  to  it  was  in  his  own  handwriting, 
and  that,  although  he  did  not  remember 
the  circumstances,  he  knew  tliat  he  asked 
the  testatrix  it  if  was  her  will,  because  when 
witnessing  a  will  he  always  went  through 
the  regular  formalities  and  asked  the  neces- 
sary questions."  The  attesting  witness  Dunn 
in  this  case  testified  similarly  that  he  under- 
stood all  the  necessary  formalities  required 
in  the  execution  of  a  will,  and  that  he  knew 
he  would  not  have  signed  this  will  as  at- 
testing witness  if  the  necessary  questions  had 
not  been  asked  and  if  the  will  had  not  been 
executed  in  the  proper  way.  In  our 
judgment  this  testimony  was  competent. 
[214]  Moreover,  the  attestation  clause  was 
already  properly  in  evidence,  and,  as  al- 
ready stated,  it  shows  that  all  the  formali- 
ties necessary  to  the  due  execution  of  the 
will  and  its  attestation  were  properly  and 
fully  complied  with. 

While  this  precise  question  involving  the 
signing  of  a  will  by  mark  has  not  been  passed 
upon  by  this  court  it  has  been  in  other  courts. 
In  Hawkinson  v.  Oatway,  143  Wis.  136,  126 
N.  W.  683,  139  Am.  St.  Rep.  1091,  the  name 
of  the  testator  appeared  to  have  been  writ- 
ten in  the  handwriting  of  one  of  the  sub- 
scribing witnesses  The  testator's  name  was 
signed  by  mark  in  substantially  the  same 
manner  as  signed  to  the  will  here  under  con- 
sideration, the  words  ''his  mark"  being  writ- 
ten in  between  the  first  and  second  name 
and  the  cross-mark  placed  between  the  words 
"his"  and  "mark."  The  will  had  an  attesta- 
tion clause  certifying  to  the  signing  of  the 
instrument  by  the  testator.  There  seems  to 
have  been  no  evidence  as  to  whether  the 
testator  signed  by  making  his  mark  or  other- 
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wise.  The  will  was  admitted  to  probate  on 
the  proof  of  the  genuinenese  of  the  signa- 
tures of  the  attesting  witnesses.  The  court 
said  (p.  142)  :  "As  to  wills,  however,  the 
rule  seems  to  be  general,  except  for  the  de- 
cisions above  mentioned,  that  the  attestation 
itself  is  prima  fcune  proof  of  all  facts  es- 
sential to  due  execution  to  which  attesting 
witnesses  could  depose  if  present,  including  the 
authenticity  of  testator's  signature,  whether 
autographic,  by  mark  or  in  handwriting  of 
another,  also  his  volition  in  signing,  and  his 
mental  capacity  and  understanding  of  his 
act," — and  many  authorities  are  cited,  in- 
cluding several  from  this  State,  in  support 
of  this  conclusion.  The  opinion  then  con- 
tinues (p.  142) :  "In  view  of  this  array 
of  authority  and  the  reasons  underlying  it 
we  are  not  at  all  inclined  to  change  the  at- 
titude of  this  court  so  long  and  so  persist- 
ently declared.  .  .  .  An  objection  that  a 
signature  by  mark  is  not  within  the  general 
rule  but  should  «be  supported  by  further 
proof  is  overruled  by  many  of  the  cases 
cited.  Under  the  reasons  of  the  rule  as 
state),  the  attestation  quite  as  much  de- 
clares that  the  testati^r  [215]  made  the  mark 
as  and  for  his  signature  as  that  he  wrote 
the  letters  spelling  his  name  when  that  ap- 
pears. Indeed,  some  courts  which  would  re- 
quire further  proof  of  the  authenticity  of 
an  apparent  autograph  hold  it  unnecessary 
for  a  mark,  which  has  no  individual  charac- 
teristics, because  of  the  impossibility  of  au- 
thenticating the  latter  by  any  but  an  eye- 
witness. .  .  .  Our  toncluftion  is,  therefore, 
that  from  the  evidentiary  facts  found  by  the 
trial  court  arises  prima  fade  an  inference 
in  favor  of  the  ultimate  fact  that  the  de- 
ceased executed  the  will  as  required  by  law. 
Such  inference,  being  without  contradiction, 
constitutes  a  preponderance  of  evidence  and 
therefore  supports  the  judgment." 

The  facts  in  this  case  are  substantially 
the  same  as  they  were  in  the  Hawkinson 
case,  except  that  there  apparently  the  sub- 
scribing witnesses  did  not  testify  to  their 
signatures,  while  in  this  case  the  subscrib- 
ing witnesses  testified  that  their  signatures 
were  genuine.  There  was  no  proof  in  that 
case  as  to  who  made  the  mark  and  there 
is  one  in  this.  It  would  be  an  extraordinarv 
situation  to  hold  a  will  good  when  the  at- 
testing witnesses  did  not  testify  at  the  trial, 
and  to  hold  in  a  case  like  this,  where  the 
attesting  witnesses  did  testify  to  all  these 
facts  themselves  and  the  attestation  clause 
stated  all  the  details  showing  a  proper  exe- 
cution of  the  will,  that  the  instrument  should 
not  be  probated  because  the  attesting  wit- 
nesses could  not  testify  that  the  testator 
personally  made  the  mark.  We  think  the 
reasoning  in  the  decision  in  the  Hawkin- 
son case  is  sound  and  is  in  accord  with  rea- 


son and  the  weight  of  authority.  To  the 
same  effect  are  Scott  v.  Hawk,  107  la.  723, 

77  K.  W.  467,  70  Am.  St.  Rep.  228;  In  re 
Sullivan,  114  Mich.  189,  72  N.  W.  135; 
Stephens  v.  Stephens,  129  Mo.  422,  31  8. 
W.  792,  60  Am.  St.  Rep.  454. 

•  As  an  added  reason  in  this  case  why  we 
think  the  proof  as  to  the  signing  of  the  will 
by  the  testator  should  be  held  sufficient,  the 
attesting  witnesses  also  signed  their  names 
to  the  left  of  the  testator's  name  and  above 
the  attestation  clause.  It  seems  plain  that 
these  names  were  written  at  that  place  by 
the  witnesses  to  witness  the  signature 
[216]  of  the  will  by  mark  and  not  as  a  part 
of  the  attestation  clause,  which  they  also 
signed.  This  being  so,  it  presents  a  strong 
argument  in  support  of  the  conclusion  that 
the  testator  signed  the  instrument  by  his 
mark  as  his  last  will  and  that  they  intended 
to  witness  his  signing  it  by  mark  and  not 
by  his  own  signature.  In  Rosser  v.  Franklin, 
52  Am.  Dec.  97,  6  Grat.  (Va.)  1,  it  was  held 
that  a  will  executed  by  mark  was  a  good 
will  even  though  neither  of  the  subscribing 
witnesses  saw  the  testator  make  the  mark; 
that  it  was  sufficient  if  he  acknowledged 
in  their  presence  that  it  was  his  will  and 
stated  that  he  desired  them  to  sign  as  at- 
testing witnesses.  This  conclusion  is  in  ac- 
cord with  the  reasoning  of  this  court  in 
Elston  V.  Montgomery,  supra,  and  the  au- 
thorities there  cited. 

Counsel  for  appellant  rely  upon  the  rea- 
soning in  Greene  v.  Hitchcock,  222  III.  216, 

78  N.  B.  614;  and  Hill  v.  Kehr,  228  111. 
204,  81  N.  E.  848,  119  Am.  St  Rep.  425, 
as  in  effect  holding  that  on  the  facts  found  in 
the  record  here  the  will  was  improperly  pro- 
bated. Those  decisions  were  rendered  before 
the  statute  was  changed  as  to  what  proof 
could  be  taken  in  support  of  the  will  in  the 
circuit  court.  Under  an  amendment  to  the 
law  on  that  question  in  1909  it  is  manifest, 
under  the  reasoning  of  this  court  in  later 
cases,  that  other  evidence  than  that  of  the 
two  attesting  witnesses  can  be  offered.    Since 

'  the  amendment  to  this  law  in  1909  the  argu- 
ment of  counsel  on  this  point  is  fully  answered, 
considering  the  facts  in  this  case,  by  what  was 
said  by  this  court  in  Speer  v.  Josenhans,  274 
111.  237,  113  N.  E.  622;  and  Hutchison  v. 
Kelly,  supra.  The  court  said  in  this  last 
case  (p.  446) :  "The  probate  of  wills  docA 
not  depend  upon  the  recollection  or  even  the 
veracity  of  subscribing  witnesses.  While  the 
proponents  are  confined  in  the  county  court 
to  the  subscribing  witnesses,  iii  the  circuit 
court,  on  appeal,  they  may  prove  the  execu- 
tion of  the  will  by  any  evidence  competent 
in  chancery  for  that  purpose."  See  also 
the  reasoning  in  Kaul  v.  Lyman,  259  111. 
30,  102  N.  E.  212,  where  substantially  the 
same  conclusion  was  reached  as  to  Uie  ad- 
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misBibility  of  [217]  testimony  in  the  circuit 
court  as  was  reached  in  the  last  two  cases 
cited.  The  conclusion  in  all  tliree  of  these 
cases  is  in  accord  with  the  conclusion  we  have 
reached  h^e. 

Counsel  for  appellant  argued  at  length  also 
as  to  the  insufficiency  of  the  evidence,  be- 
cause J.  Paul  Califf,  one  of  the  attesting  wit- 
nesses, was  the  attorney  who  drew  the  will, 
and  his  partner,  Charles  J.  Scofield,  tried 
the  case  in  the  lower  court  and  is  the  at- 
torney for  appellees  in  this  court.  Califf 
did  not  appear  personally,  either  in  the  trial 
court  or  in  this  court,  an  an  attorney  for  any 
of  the  parties  to  this  litigation.  Counsel  for 
appellant  do  not  argue  that  CalifTs  tetsimony 
is  entirely  incompetent,  but  they  insist  that 
under  the  circumstances,  under  the  decisions 
of  this  court,  it  should  be  given  little  weight. 
We  do  not  think  Califf's  testimony  was  in- 
competent. This  court  has  held  that  the 
interest  which  will  disqualify  a  witness  must 
be  certain,  direct  and  immediate,  showing 
that  he  will  gain  or  lose  as  the  direct  result 
of  .the  suit;  that  if  the  testimony  does  not 
show  such  direct,  certain  and  immediate  in- 
terest, his  interest,  if  any,  goes  merely  to 
his  credibility  and  not  to  his  incompetency. 
(Wetzel  v.  Firebaugh,  251  111.  190,  95  N.  E. 
1085;  Bailey  v.  Beall,  251  111.  577,  96  N.  E. 
567.)  His  interest  here  was  not  direct,  cer- 
tain and  inmiediate.  Even  though  a  partner 
of  the  attorney  in  this  case  for  appellees,  it 
was  not  shown  that  he  was  to  have  a  portion 
of  the  fees  for  trying  this  case.  The  evi- 
dence on  this  point  is  not  definite  and  cer- 
tain. There  is  nothing  stated  in  the  will 
indicating  that  any  of  the  firm  of  which 
Califf  was  a  member  was  to  have  anything 
to  do  with  the  probating  of  the  will  or  ad- 
vising anybody  interested  therein,  as  was  the 
case  in  Bailey  v.  Beall,  supra,  where  the 
executor  was  named  in  the  will  and  a  part- 
ner of  the  executor  was  an  attesting  witness, 
80  that  the  fact  here  as  to  Califf's  partner 
being  the  attorney  in  this  case  for  some  of 
the  interested  parties  can  only  be  considered, 
if  at  all,  as  going  to  the  credibility  of  Califf's 
testimony.  This  court  has  held  that  while 
not  unlawful  it  is  not  good  practice  [218]  or 
good  professional  ethics  for  an  attorney  con- 
nected with  a  case  to  appear  as  a  witness 
in  the  same  case;  that  we  are  not  disposed 
to  give  any  great  weight  to  the  testimony 
of  such  a  witness  who  assumes  the  double  bur- 
den of  acting  as  solicitor  in  the  case  and  fur- 
nishing the  evidence  necessary  to  its  suc- 
cess. (Wilkinson  v.  People,  226  111.  136, 
«0  N.  E.  699;  Grindle  v.  Grindle,  240  111. 
143;  88  N.  E.  473.)  This  court  has  also  said 
that  when  an  attorney  is  connected  with  any 
lawsuit  and  it  becomes  apparent  that  he  will 
be  a  necessary  witness  in  the  case  on  ma- 
terial questions  he  should  at  once  withdraw 
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from  the  litigation  as  an  active  attorney  or 
solicitor  connected  therewith.  (Onstott  v. 
Edel,  232  111.  201,  13  Ann.  Cas.  28,  83  N.  E. 
806.)  Califf  himself  acted  in  accord  with 
the  reasoning  of  this  -court  on  such  matters 
so  far  as  he  was  personally  connected  with 
this  litigation  at  any  time  after  the  will 
was  executed.  The  situation  as  presented  in 
this  case  on  this  point  has  never  been  con- 
sidered or  passed  upon  by  this  court,  so  far 
as  we  are  advised.  We  have  no  doubt  that 
Califf's  actions  in  this  matter  are  entirely 
in  accord  with  professional  ethics  if  he  is 
not  to  share  in  the  fees  that  his  partner  is 
to  be  paid  for  his  services  in  connection  with 
this  litigation,  and,  as  we  have  already  stated, 
there  is  nothing  in  this  record  to  indicate 
dearly  whether  or  not  he  is  so  to  share. 
If  he  is  to  share  in  such  fees  then  we  think 
his  testifying  is  contrary  to  the  spirit  of  our 
holdings  on  this  question.  One  reason  why 
an  attorney  should  not  testify  in  a  case  in 
which  he  is  a  solicitor  is  because  he  may  be 
prejudiced  by  his  interest  in  presenting  the 
case  to  the  court  or  jury  largely  because  of 
the  pay  that  he  hopes  to  obtain  by  winning 
the  case.  If  a  partner  of  hfs  is  trying  a 
lawsuit  and  the  witness  is  to  receive  a  part 
of  the  fees  he  would  be  influenced  somewhat 
in  the  same  way  by  his  desire  to  win  the 
lawsuit.  If  an  attorney  is  to  be  a  witness 
he  ought  to  so  withdraw  from  the  case  that 
he  could  have  no  possible  interest  financially' 
in  the  result  of  the  litigation.  Counsel  for 
appellees  insist  that  when  Califf  testified  first 
in  this  litigation  [219]  he  had  no  idea  that 
there  would  be  any  serious  contest  over  the 
questions  involved  in  his  testimony.  In  any 
event,  we  do  not  think  that  his  testimony 
is  in  any  way  contradicted,  directly  or  in- 
directly on  material  questions,  by  any  evi- 
dence presented  on  the  hearing  in  the  cir- 
cuit court. 

Considering  the  entire  record  as  it  is  be- 
fore us,  and  having  in  mind  all  the  objec- 
tions raised  by  counsel  for  appellant,  we  are 
of  the  opinion  that  the  evidence  justifies  the 
probating  of  the  will,  and  the  decree  and 
finding  of  the  trial  court  in  that  regard  must 
be  affirmed. 

Counsel  for  appellant,  however,  further  in- 
sist that  even  though  the  decree  of  the  trial 
court  is  correct  in  this  regard  it  is  incorrect 
as  to  charging  the  costs  of  the  guardian  ad 
Utem  against  appellant.  They  first  insist 
that  there  was  no  proof  made  as  to  whether 
Louise  Flynn,  for  whom  a  guardian  ad  litem 
was  appointed,  was  a  defendant,  or  whether 
she  was  a  minor,  or  whether  she  had  any  in- 
terest in  the  case.  The  transcript  of  the 
record  of  the  proceedings  in  the  county  court 
was  introduced  in  evidence  in  the  circuit 
court.  From  the  order  of  the  county  court 
it  appears  that  Louise  Flynn  was  a  minor 
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and  was  interefited  in  the  proposed  admission 
to  probate  of  the  said  will.  The  guardian 
ad  litem  was  appointed  in  the  county  court, 
and  it  was  his  duty  to  appear  in  the  circuit 
court  when  the  case  was  appealed  to  that 
court.  The  circuit  court  appointed  the  same 
guardian  ad  litem,  and  in  view  of  the  fact 
that  the  transcript  of  the  record  in  the  coun* 
ty  court  was  presented  on  the  hearing  in 
tJie  circuit  court  there  was  no  occasion  for 
the  circuit  court  to  hear  any  other  testi- 
mony as  to  the  minority  of  Louise  Flynn 
or  her  interest  in  the  proceedings.  We  think 
the  state  of  the  record  was  such  as  to  au- 
thorize the  circuit  court  to  appoint  a  guard- 
ian ad  litem.  This  court  has  held  that  it  is 
the  duty  of  any  court  in  a  proceeding  to 
probate  a  will  to  appoint  a  guardian  ad 
litem  for  all  infant  defendants  made  par- 
ties to  such  proceedings.  (Simpson  v.  Simp- 
son, 273  111.  90,  112  N.  E.  276.)  We  have 
also  held  that  under  the  present  [220]  stat- 
ute a  proceeding  to  probate  a  will  is  a  pro- 
ceeding inter  partes  and  that  all  parties  in 
interest  should  be  made  parties  to  the  pro- 
ceeding. (Mosser  v.  Flake,  258  111.  233,  Ann. 
Cas.  19HB  425,  101  N.  E.  540.)  Manifestly, 
Louise  Flynn,  a  minor,  having  an  interest 
in  tlie  proceedings,  was  properly  made  a 
party,  and  the  court  was  required  to  ap- 
point for  her,  as  it  did,  a  guardian  ad  litem 
to  protect  her  interests. 

While  it  is  true,  as  insisted  by  counsel 
for  appellant,  that  costs  are  not  ordinarily 
taxed  in  this  State  unless  authorized  by  the 
statute,  the  general  rule  has  always  been 
that  the  power  to  appoint  a  guardian  ad 
litem  to  manage  the  defense  of  an  infant 
is  one  which  is  inherent  in  every  court  of 
justice.  (2  Sharswood*s  Blackstone's  Com. 
book  3,  *p.  427.)  The  appellant  herein  ap- 
pealed this  proceeding  to  the  circuit  court. 
Before  he  could  proceed  in  such  a  way  as  to 
bind  the  infant  minor,  Louise  Flynn,  it  was 
necessary  that  a  guardian  ad  litem  be  ap- 
pointed for  her.  W'e  see  no  reason  why  tlie 
party  who  was  seeking  relief  in  the  circuit 
court  should  not  justly  be  required  to  pay  the 
fees  of  a  guardian  ad  litem  whieli  were  in- 
curred because  of  the  action  taken  by  the  one 
who  was  seeking  relief.  It  would  certainly 
be  unreasoable  to  hold  that  the  guardian 
ad  litem  should  be  compelled  to  act  as  such 
without  being  properly  compensated.  The 
circuit  court  having  the  inherent  power  to 
appoint  a  guardian  ad  Utem>^  and  being  re- 
quired so  to  do  before  a  hearing  of  the  cause 
could  proceed,  it  necessarily  follows  that  the  ' 
court  could  provide  that  a  reasonable  fee 
should  be  paid  for  his  services  to  such  guard- 
ian ad  litem.  Counsel  for  appellant  concede 
that  the  decree  only  covered  the  costs  in 
the  circuit  court.  The  decree  of  the  circuit 
court   on   the  question   of   costs  was   right. 


We  find  no  reversible  error,  and  the  de- 
cree of  the  circuit  court  will  therefore  be 
affirmed. 

Decree  affirmed. 


KOTE. 

In  the  reported  case  the  court  holds  that- 
the  prima  facie  case  made  in  favor  of  a  will 
by  an   attestation   clause   in   due   form  and 
the  testimony  of  a  subscribing  witness  there- 
to is  not  affected  by  the  fact  that  one   of 
the    subscribing    witnesses    has   no    recollec- 
tion of  the  execution  of  the  will,  and  merely 
identifies  his  signature  and  testifies  that  he 
would  not  have  signed  had  not  the  proper 
formalities,  with  which  he  was  familiar,  been 
observed.     This  ruling  is  in  accord  with  the 
earlier  authorities  which  are  collated  in  the 
note    to   Mead   v.    Presbyterian    Church,    11 
Ann.   Cas.   426.     It   is  further  held   in  the 
reported   case   that  where   the   signature   to 
a   will   is   by  mark  the  mark  need  not  be 
made   by   the   testator    in   person   if   he   ac- 
knowledges the  will  in  the  presence  of  tTie 
witnesses  after  his  name  has  been  signed  and 
his  mark  made  thereto.     The  sufficiency  of 
the  signature  of  the,  testator  to  a  will  with 
respect  to  the  manner  of  signing  is  discussed 
in   the   notes   to   Bradford's   Succession,    18 
Ann.   Cas.   766,   and  Wilson  v.   Craig,   Ann. 
Cas.  3917B  871.     For  a  monographic  discus- 
sion   of   the   attestation    and   witnessing   of 
wills,   see   the    note   to  Lane   v.   Lane,   114^ 
Am.  St.  Rep.  207. 


VOGT  ET  All. 
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OITT  OF  LOUISVIIXE  ET  AK 

Kentucky    Court    of    Appeals — January    10, 

1917. 

173  Ky.  119;  190  S,  W.  eOS. 


Taxation  —  Exemptions  —  Street  Con-- 
■tmction. 

Exemptions  from  taxation  must  be  strictly 
construed,  and  one  claiming  an  exemption 
must  show  it  to  be  clearly  within  the  spirit 
and  intent  of  the  exception. 

Exemption    of    CharitaMe    Institution 
—  M asonie  I«odse  as  Cliarity. 

A  lodge  of  Knights  Templar  which  owns- 
real  estate  and  a  building  thereon  and  renta 
the  rooms  for  lodge  and  religious  purposes 
is  not  a  purely  public  charity  within  the  ex- 
emption from  taxation  in  Const.  §  170,  though 
it  distributes  sums  of  money  to  its  members^ 
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and  occasionally  makes  donations  to  others, 
when  such  donations  are  drawn  largely  from 
the  money  in  the  treasury  exceeding  the  needs 
of  the  lodge,  which  has  no  general  public 
charitable  purpose. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  C6urt,  Jefferson 
county,  Chancery  Branch,  Second  Division. 

Action  by  Henry  Vogt  et  al.,  Trustees, 
plaintiffs,  against  City  of  Louisville  et  al., 
defendants.  Judgment  for  defendants.  Plain- 
tiffs appeal.  The  facts  are  stated  in  the 
opinion. 


J,  B,  Lu8cher,  Robi,  C,  Kinkead  and  Em^ 
gene  K,  Aiikisaon  for  appellants. 

Pendleton  Beckley  and  Qeo,  Cory  Tahh  for 
appellees. 

[120]  Sbttlb,  C.  J. — The  question  involved 
in  this  case  is  whether  the  real  estate  in  the 
city  of  Louisville  owned  by  the  De  Molay 
Commandery  No.  12,  Knights  Templar,  the 
title  to  which  is  he^d  by  appellants  as  .its 
trustees,  is  subject  to  taxation.  The  action 
was  brought  by  appellants  to  obtain  a  deci- 
sion by  the  court  of  that  question,  and  an 
injunction  therein  sought  to  prevent  appellees 
from  assessing  the  property  for  taxation,  and 
also  to  prevent  their  collecting  any  taxes 
thereon.  After  the  filing  of  appellees*  answer 
proof  was  taken  on  the  issues  made  by  the 
pleadings.  On  the  hearing  the  court  below 
refused  the  relief  asked  by  appellants  and 
dismissed  their  petition.  From  the  judgment 
entered  in  conformity  to  that  ruling  the  latter 
have  appealed. 

The  property  consists  of  a  lot  and  three- 
story  stone  front  building,  the  lot  front  62^ 
feet  on  the  south  side  of  Broadway,  between 
iSecond  and  Third,  streets,  and  running  back 
260  feet  to  an  alley.  The  entrance  hall  on 
the  first  floor  of  the  building  divides  the 
front  part  of  it  into  two  large  parlors,  a 
library  and  committee  rooms.  The  rear  is 
occupied  by  the  drill  hall  and  kitchen.  The 
drill  hall  is  at  times  rented  out,  and  since 
the  institution  of  this  action  a  lease  was 
made  of  it  to  a  Christian  Science  congrega- 
tion as  a  place  of  worship  on  Sundays,  for 
one  year,  at  a  rental  of  $75.00  per  month. 
The  second  floor  of  the  building  is  used  more 
particularly  [121]  for  the  purposes  of  the 
commandery,  such  as  the  conferring  of  de- 
grees, conducting  the  work  of  the  command- 
ery, etc.  The  third  floor  contains  lockers 
owned  by  the  members  of  the  commandery,  in 
which  they  keep  their  uniforms  and  any  other 
personal  property  they  may  wish  to  put  there. 
The  estimated  value  of  this  property  is 
$47,000.00. 

The  sole  ground  upon  which  the  exemption 
from  taxation  is  asked  by  appellants  is  that 
Ann.  Cos.  1018E.— GO. 


Be  Molay  Commandery  is  an  institution  of 
"purely  public  charity,"  and  by  reason  there- 
of, under  section  170  of  the  Constitution  of 
the  State,  not  subject  to  taxation.  The  peti- 
tion does  not  ask  the  exemption  of  a  fund,  the 
principal  or  interest  of  which  is  devoted  to 
charitable  uses,  but  only  its  real  estate,  aJ- 
-  ready  described,  which  was  purchased  and 
is  maintained  for  the  use  and  benefit  of  the 
membera  of  De  Molay  Commandery,  or  rather, 
as  alleged  in  the  petition,  ''for  a  home  for 
the  said  De  Molay  Commandery." 

The  provision  of  the  Constitution  under 
which  the  exemption  is  here  claimed  is  found 
in  section  170  thereof: 

''There  shall  be  exempt  from  taxation 
•    •    .    institutions  of  purely  public  charity. 


» 


It  is  well  to  bear  in  mind  at  the  outset 
that  exemptions  from  taxation  must  be  strict- 
ly construed,  and  one  claiming  an  exemption 
must  show  it  to  be  clearly  within  the  spirit 
and  intent  of  the  exception.  Middlesboro  v. 
New  South  Brewing,  etc.  Co.  108  Ky.  351,  56 
S.  W.  427;  Newport  v.  Masonic  Temple 
Assoc.  108  Ky.  333,  56  S.  W.  405,  49  L.R.A. 
252. 

One  of  the  best  statements  of  the  rule  re- 
ferred to  is  thus  given  in  Frederick  Electric 
Light,  etc.  Co.  v.  Frederick  City,  84  Md. 
599,  36  Atl.  362,  36  L.R.A.  130. 

"The  right  of  taxation  is  never  presumed 
to  be  relinquished,  and,  before  any  party  can 
rightly  claim  exemption  from  the  common 
burden,  it  is  incumbent  upon  the  party  to 
show  affirmatively  that  the  exemption  claimed 
is  authorized  by  law.  If  there  be  a  doubt 
upon  the  subject,  that  doubt  must  be  resolved 
in  favor  of  the  state,  and  it  is  only  where 
the  exemption  is  shown  to  be  granted  in 
terms  clear  and  unequivocal  that  the  right 
of  exemption  can  be  maintained." 

Is  De  Molay  Commandery  an  institution  of 
"purely  public  charity?"  Its  property  is  used 
and  enjoyed  only  by  its.  own  members.  No 
part  of  its  building  is  [122]  given  over  to  the 
free  use  of  widows  or  orphans  as  a  home,  nor 
is  it  even  an  asylum  for  the  indigent  of  its 
own  order.  The  only  occupancy  of  its  build- 
ing by  persons  outside  of  the  order  is  confined 
to  the  occasional  occupancy  of  its  drill  room 
for  such  use  as  it  receives  compensation.  The 
use  made  of  the  building  by  its  memjbers  is 
for  the  benefit  of  the  association  and  their 
individual  comfort  and  social  profit.  The 
total  income  of  the  DeMolay  Commandery 
for  the  past  year  appears  to  have  been 
$4,900.00,  $300.00  of  which  it  spent  in  char- 
ity, that  is,  distributed  for  the  relief  of  the 
sick  or  indigent  among  its  own  members. 
It  is  true  the  commandery  has  occasionally 
made  charitable  contributions  outside  of  the 
state,  for  its  books  show  that  in  1889  it  do- 
nated   $88.00    to    yellow    fever    sufferers    in 
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Florida;  in  1901,  $100.00  to  Galveston,  Texas, 
flood  sufferers;  and  in  1907,  $107.00  to  suf- 
ferers from  the  earthquake  and  fires  of  San 
Francisco,  California.  But  all  of  the  con- 
tributions to  charity  mentioned,  though  high- 
ly commendable,  are  not  sufficient  to  demon- 
strate that  the  commandery  is  an  insti- 
tution of  purely  public  charity.  It  also 
expends  considerable  sums  each  year  in  furth- 
erance of  the  fraternal  spirit  and  .aims  of 
the  order,  because-  such  expenditures  are 
found  necessary  to  enlist  the  interest  and 
obtain  the  co-operation  of  the  members  in  it's 
work. 

In  brief,  it  appears  from  the  record  before 
us  that  De  Molay  Commandery  is  essentially 
a  fraternal  and  social  organization  and  that 
the  charity  it  dispenses  is  only  an  incident 
to  the  work  it  performs.  Its  charter,  made 
a  part  of  the  record,  shows  it  to  be  a  cor- 
poration created  by  an  act  of  the  Legislature 
of  Kentucky,  with  power  to  acquire  and  own 
property,  real  and  personal,  to  borrow  and 
loan  money;  but  it  is  nowhere  recited  there- 
in that  it  is  a  charitable  oi^ganization.  We 
do  not  mean  to  be  understood  as  saying  that 
De  Molay  Commandery  is  a  business  corpora- 
tion, created  or  maintained  for  gain  or  profit. 
On  the  contrary,  its  mission  is  to  benefit 
mankind,  and  to  that  end  its  work  is  in  large 
measure  charitable.  But  what  we  do  mean  to 
say  is  aptly  expressed  in  Bangor  t.  Rising 
Virtue  Lodge  No.  10,  etc.  73  Me.  428,  40  Am. 
Bep.  369,  as  follows: 

"It  is  apparent  that  the  defendant  corpora- 
tion cannot  be  regarded  as  a  purely  public 
charitable  institution,  because  it  wants  the 
essential  elements  of  a  public  [123]  charity. 
It  has  other  objects  than  charity.  Whatever 
its  ultimate  purposes,  they  are  other  than 
charitable.  Its  funds  are  derived,  not  from 
devises  or  gifts  as  in  case  of  a  public  charity, 
but  from  fees  and  the  assessment  of  its  mem- 
bers. The  funds  so  obtained  are  to  be  dis- 
tributed among  the  poor  and  needy  members 
from  whom  they  were  collected,  and  among 
their  wives  and  children.  It  is  an  association 
for  the  mutual  benefit  of  its  members,  and 
not  a  charitable  institution,  within  the  mean- 
ing of  the  statute." 

In  Newport  v.  Masonic  Temple  Abboc.  108 
Ky.  333,  56  S.  W.  406,  49  L.R.A.  252,  it  was 
held  that  property  held  exclusively  by  a 
Masonic  Lodge  is  not  a  "purely  public  char- 
ity," the  opinicHi  quoting  with  approval  the 
excerpt  from  Bangor  v.  Rising  Virtue  Lodge 
No.  10,  etc.  supra.  To  the  same  effect  are  the 
following  cases  decided  in  other  jurisdictions: 
Mason  v.  Perry,  22  R.  I.  475,  48  Atl.  671; 
Fitterer  v.  Crawford,  157  Mo.  51,  57  S.  W. 
632,  60  L.R.A.  191;  Morning  Star  Lodge,  No. 
26,  etc.  V.  Hayslip,  23  Ohio  St.  144;  Babb 
V.  Reed,  5  Rawle  (Pa.)  179,  28  Am.  Dec.  650; 
State  V.  McGrath,  95  Mo.  193,  8  S.  W.  425; 


State    V.    Central    St.    Louis   Masonic   Hall 
Assoc.  14  Mo.App.  597. 

The  following  cases  cited  in  the  brief  of 
appellants'  counsel,  namely.  Widows',  etc 
Home  V.  Com.  126  Ky.  386,  103  S.  W.  354,  16 
L.R.A.  ( N.S. )  829 ;  Com.  v.  Young  Men's  Chris- 
tian Assoc,  llfr  Ky.  711,  16  S.  W.  622,  105 
Am.  St.  Rep.  234;  German  Gymnastic  Assoc 
V.  Louisville,  117  Ky.  958,  80  S.  W.  201,  111 
Am.  St.  Rep.  287,  65  L.R.A.  120 ;  and  Com.  v. 
Board  of  Education,  166  Ky.  610,  179  S.  W. 
596,  do  not  support  their  claim  to  the  ex- 
emption here  asserted.  In  the  case  first  men- 
tioned, the  Odd  Fellows  Widows'  and  Or- 
phans' Home  at  Lexington  was  held  to  be 
exempt  from  taxation  upon  the  ground  that 
it  was  a  corporation  whose  sole  object  was 
to  provide  a  suitable  home  and  maintenance 
for  the  destitute  widows  and  orphans  of  its 
bounty,  which  made  the  corporation  and  its 
work  an  institution  of  purely  public  charity 
in  the  meaning  of  section  170  of  the  Con- 
stitution. In  the  second  case,  the  Young 
Men's  Christian  Association  was  allowed  the 
emQption  from  taxation  claimed,  on  three 
grounds:  First,  that  it  was  a  religious  insti- 
tution; second,  an  educational  institution; 
and  third,  that  it  was  a  purely  public  charity. 
In  the  opinion  it  is  said: 

'*We  have  no  hesitancy  in  declaring  that 
appellees,  in  the  use  of  their  buildings  as 
places  actually  used  for  religious  worship, 
are  exempted  from  taxation  thereon,  [124]  as 
being  clearly  within  the  letter  and  intent  of 
section  170  ^f  our  Constitution.  .  .  .  Aside 
from  that  part  of  the  religious  work  done  by 
appellees,  which  may  be  denominated  devo- 
tional, they  undertake  to  bring  within  the 
religious,  moral  and  intellectual  influences  of 
the  institution  all  young  men,  and,  for  that 
matter,  old  men,  too,  for  the  betterment,  im- 
provement, and  protecticm  from  evil  influences 
and  consequences.  It  is  not  so  much  the 
giving  of  alms,  or  in  aid  of  the  mendicant. 
The  endeavor  is  to  reach  the  boys  and  young 
m&i  before  they  need  alms,  and  before  they 
are  reduced  to  beggary,  and,  by  training  the 
minds,  and  teaching  them  how  to  use  and 
preserve  their  bodies,  and  how  to  live  useful 
and  honest  lives,  to  save  them  from  the  lower 
grades  of  misfortune,  so  familiar  in  the  utter 
helplessness  of  abject  poverty  and  disease 
and  want." 

In  the  third  case,  the  German  Gymnastic 
Association  was  relieved  from  taxation  upon 
the  ground  that  it  was  an  educational  insti- 
tution. In  the  last  case  mentioned,  an  office 
building  owned  by  the  Board  of  Education  of 
the  Methodist  Episcopal  Church  and  located 
in  the  city  of  Louisville  was  held  to  be  ex- 
empt from  taxation  because  the  entire  income 
therefrom  was  used  in  the  support  and  main- 
tenance of  a  school  owned  and  conducted  by 
the  board  in  BarboursviUe,  Kentucky,  the  lat- 
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ter  institution  being  one  solely  devoted  to  the 
purposes  of  education. 

A  companion  case  in  principle  to  the  four 
last  considered  is  Com.  v.  Parr,  167  Ky.  46, 
379  S.  W.  1048.  In  that  case  Daniel  G.  Parr, 
of  Louisville,  by  will  devised  the  residuum  of 
his  estate  to  trustees,  who  were  directed  to 
use  it  in  providing  and  maintaining  in  the 
city  of  Louisville  a  permanent  home  for  old 
and  destitute  women,  residents  of  the  State 
of  Kentucky,  to  be  known  as  "Parr's  Rest," 
"where  feeble  old  women,  who  have  no  estate 
of  their  ow;n,  and  who  are  unable  to  provide 
for  themselves  the  necessaries  of  life,  might 
find  shelter  and  rest  in  their  declining  years." 
It  was  held  that  the  home  known  as  "Parr's 
Rest,"  as  well  as  the  money  and  other  per- 
sonal property  devoted  to  its  maintenance, 
was  exempt  from  taxation,  upon  the  ground 
that  the  charity  was  of  a  purely  public  char- 
acter, which  section  170  of  the  Constitution 
declares  shall  not  be  subject  to  taxation.  In 
the  opinion  it  is  said: 

[12S]  "That  Parr's  Rest  is  an  institution 
of  purely  public  charity,  within  the  meaning 
of  section  170  of  the  Constitution,  there  can 
be  no  question.  6  Cyc.  900 ;  Ford  v.  Ford,  91 
Ky.  575;  Zable  v.  Louisville  Baptist  Orphans' 
Home,  92  Ky.  89,  13  L.R.A.  Q69;  Kentucky 
Female  Orphan  School  v.  Louisville,  100  Ky. 
487,  40  L.R.A.  119;  Com.  v.  Thomas,  119  Ky. 
208 ;  Widows',  etc.  Home  v.  Com.  126  Ky.  386, 
16  L.RA.(N.S.)  829;  Dayton  v.  Speers 
Hospital,  165  Ky.  60 ;  Neptune  F.  Engine,  etc. 
Co.  V.  Board  of  Education,  166  Ky.  1." 

In  the  case  last  above  cited,  we  said: 

"Mr.  Justice  Gray,  when  on  the  Supreme 
Bench  of  Massachusetts,  defined  a  charity  in 
its  legal  sense  as  a  gift  to  be  applied,  con- 
sistently with  existing  laws,  for  the  benefit 
of  an  indefinite  number  of  persons,  either  by 
bringing  their  minds  or  their  hearts  under 
the  influence  of  education  or  religion,  by  re- 
lieving their  bodies  from  disease,  suffering, 
or  constraint,  by  assisting  them  to  establish 
themselves  in  life,  or  by  erecting  or  main- 
taining public  buildings  or  works,  or  other- 
wise lessening  the  burdens  of  government. 
Jackson  v.  Phillips,  14  Allen  555.  It  is  im- 
material whether  the  purpose  is  called  chari- 
table in  the  gift  itself,  if  it  is  so  described  as 
to  show  that  it  is  charitable  in  its  nature." 
Jackson  v.  Phillips,  supra. 

While  this  last  definition  is  perhaps  not  as 
concise  as  could  be  desired,  it  is  nevertheless 
both  clear  and  comprehensive,  and  is  adopted 
by  Perry  in  his  work  on  Trusts  as  the  most 
satisfactory  definition  of  a  charitable  use; 
and,  it  has  lately  been  approved  by  the  Su- 
preme Court  of  Pennsylvania  in  Fire  Ins. 
Patrol  V.  Boyd,  120  Pa.  St.  624,  15  Atl.  553, 
6  Am.  St.  Rep.  745,  1  L.R.A.  417,  where 
the  distinction  between  the  motive  and  the 
purpose  of  the  gift  is  pointed  out,  and  the 
purpose  declared  to  be  the  true  test. 


Without  confining  themselves  to  any  one 
definition,  but  looking  at  the  subject  in  its 
broadest  significance,  text  writers  have  gen- 
erally classified  charitable  gifts  as  follows: 
(1)  gifts  for  eleemosynary  purposes;  (2) 
gifts  for  educational  purposes;  (3>  gifts  for 
religious  purposes;  and  (4)  gifts  for  public 
purposes.  Bisphman's  Principles  of  Equity, 
Sec   120. 

It  is  manifest  that  neither  De  Molay  Com- 
mandery  nor  its  building  or  other  property 
here  claimed  to  be  [126]  exempt  from  taxa- 
tion can  be  classed  as  an  institution  of  purely 
public  charity  in  the  meaning  of  any  of  the 
above  definitions  of  such  a  charity,  or  in  the 
meaning  of  section  170*  of  the  Constitution. 
On  the  contrary,  like  the  building  of  the 
Masonic  Lodge  which,  in  Newport  v.  Masonic 
Temple  Assoc,  supra,  was  held  to  be  subject 
to  taxation,  its  building  is  maintained  solely 
as  a  home  for  the  commandery,  and  substan- 
tially the  only  charity  it  dispenses  is  what  it 
does  not  need  to  expend  in  maintaining  its 
home.  It  is  not,  therefore,  entitled  to  the 
exemption  claimed,  and  as  the  judgment  of 
the  circuit  court  was  to  this  effect^  it  must  be 
and  is  hereby  affirmed. 

KOTE. 

Masonic  Lodge  or  Body  as  Charitable 

Institation. 

In  accord  with  the  earlier  cases  which  are 
collated  in  the  note  to  Morrow  v.  Smith,  Ann. 
Cas.  191 2A  1183,  the  majority  of  the  recent 
cases  hold  that  the  objects  of  a  Masonic  lodge 
are  of  a  purely  public  charitable  nature,  and 
that  such  a  lodge  will  be  considered,  in  law, 
a<)  a  charitable  institution.  Horton  v.  Colo- 
rado Springs  Masonic  Bldg.  Soc.  (Colo.) 
173  Pac.  61;  Most  Worshipful  Grand  Lodge, 
etc.  V.  Board  of  Review,  281  111.  480,  117  N. 
E  1016;  State  v.  Packard,  35  N.  D.  298,  160 
N.  W.  150  (by  express  statute) ;  Cumberland 
Lodge,  etc.  v.  Nashville,  127  Tenn.  248,  154 
S.  W.  114;  Hardin  v.  Rock  Springs  Lodge, 
No.  12,  etc.  23  Wyo.  522,  154  Pac.  323  (by 
express  statute) .    Compare,  the  reported  case. 

In  Horton  v.  Colorado  Springs  Masonio 
Bldg.  Soc.  supra,  the  question  under  consid- 
eration was  whether  a  building  occupied  in 
part  by  a  Masonic  lodge,  and  in  part  by  its 
tenants,  was  exempt  from  taxation  under  the 
constitutional  provisions  of  the  state  (Const, 
art.  10,  §  5,  and  Rev.  St.  1908,  §  5545 )  which 
exempted  property  used  for  strictly  charita- 
ble purposes  from  taxation,  and  in  construing 
the  statute  the  court  said:  "In  considering 
this  question  we  agree  with  counsel  for  plain- 
tiff in  error  that  in  one  sense  it  is  immaterial 
what  kind  of  an  organization  owns  this  prop- 
erty; that  the  test  is  the  use  made  of  the 
property;  but,  in  deciding  this  question,  it  is 
proper  to  consider  the  surrounding  cixcum- 
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stances.  When  thus  considered,  we  are  of 
opinion  that,  for  the  purposes  of  taxation, 
the  same  rule  applies  to  it  as  would  were  it 
owned  and  directly  controlled  by  these  sundry 
Masonic  societies.  Vol.  37  Cyc.  927 ;  Glengary 
Consol.  Min.  Co.  v.  Boehmer,  28  Colo.  1,  62 
Pac.  839 ;  Kappa  Kappa  Gamma  House  Assoc. 
V.  Pearcy,  92  Kan.  1020,  142  Pac.  294,  52 
L.H.A.  (N.S.)  995.  There  are  two  lines  of 
authorities  concerning  the  rule  of  oonstruc- 
tion  applied  to  exemption  from  taxation  of 
properties  like  that  under  consideration — one 
has  adopted  the  strict  rule  of  construction; 
the  other,  the  liberal  or  broader  rule,  as  it  is 
termed.  This  court  has  heretofore  adopted 
the  liberal  or  broader  rule.  .  .  .  The  fact 
that  these  societies  or  their  members  some- 
times give  a  dinner  or  a  dance  in  the  recep- 
tion and  other  rooms  upon  the  lower  floor,  in 
our  opinion,  does  not  change  the  nature  of  the 
use  of  the  building.  .  .  .  The  dances  and 
dinners  referred  to  are  but  an  inq^dent  in  the 
social  life  of  these  societies;  they  are  not  for 
gain  or  profit,  although  they  may,  in  some 
instances,  add  to  the  revenues,  and  in  the 
end  help  to  provide  more  funds  to  be  used  by 
the  societies  in  their  charity  work.  Cumber- 
land Lodge,  etc.  v.  Nashville,  127  Tenn.  248, 
154  S.  W.  1141.  It  is  conceded  that  the  news 
stand  affords  no  profit  to  anyone,  but  is  sim- 
ply a  matter  of  convenience.  While  we 
appreciate  that  there  is  conflict  of  authority 
upon  questions  of  this  kind,  and  that  it  is 
not  always  easy  to  fix  the  .dividing  line,  yet, 
when  tested  by  what  is  termed  the  liberal  or 
broader  rule  of  construction  given  to  the 
language  of  our  constitution  and  statutes  by 
former  decisions  of  this  court,  we  cannot 
agree  that  the  evidence  in  this  case,  to  which 
this  opinion  is  limited,  is  insufficient  to  jus- 
tify the  findings  that  this  building  was  being 
used  solely  and  exclusively  for  charitable  pur- 
poses. Cases  holding  that  property  used  prin- 
cipally for  the  benefit  only  of  persons  in  some 
way  related  to  the  members  of  a  society  (an 
artificial  class,  as  it  is  called)  are  not  exempt 
have  done  so  generally  for  the  rea.«*on  that 
the  constitution  or  statute  governing  the  case 
provided  that  the  charity  shall  be  a  purely 
public  charity.  This  is  true  of  Pennsylvania, 
Oliio,  Minnesota,  Maine,  and  perhaps  other 
states.  These  cases  are  not  applicable  to  the 
question  under  consideration.  Our  constitu- 
tion does  not  contain  the  ^ord  'public*  in 
connection  with  'strictly  charitable  pur- 
poses.* " 

In  Most  Worshipful  Grand  Lodge,  etc.  v. 
Board  of  Review,  281  111.  480,  117  N.  E.  1016, 
the  statute  under  consideration  (Laws  1871- 
1872,  T[  2,  §  2,  as  amended  by  the  laws  of 
1915  1[  575)  used  the  words  "public  charity" 
in  its  provision  exempting  from  taxation  all 
property  of  institutions  of  such  a  nature. 
It  appeared  that  a  farm  conveyed  to  a  grand 


lodge  of  Masons,  subject  to  an  annual  charge 
for  the  support  of  the  grantor,  was  main- 
tained as  a  home  for  sick  and  indigent  Maaona 
and  their  widows  and  orphans,  free  of  charge, 
and  was  supported  by  the  products  of  the 
farm  and  an  annual  appropriation  from  the 
charity  fund  of  the  order.    It  was  held  the 
institution  was  not  deprived  of  its  character 
as  a  public  charity  by  the  charge  for  the 
benefit  of  the  grantor,  the  court  saying:    "The 
remaining    question    is    whether    the    landa 
claimed  to  be  ex^npt  are  actually  and  ex- 
clusively used  for  the  charitable  purposes  of 
the    institution.      They    are   subject   to   the 
charge  of  $800  per  annum  to  be  paid  to  the 
grantor  during  his  lifetime  and  to  hia  right 
to  take  such  timber  as  he  may  need  for  fire- 
wood.   This  is  a  charge  in  the  nature  of  an 
incumbrance,    but   the  total   net   income    ie 
devoted  to  the  purposes  of  the  charity.     In 
Ingraham  v.  Ingraham,  169  111.  432,  48  N.  E. 
561,    49    N.    E.    320,    there    was    a   devise 
to  trustees  for  the  erection  and  maintenance 
of  a  hospital  for  the  treatment  of  the  sick 
and  diseased,  which  was  a  public  charity,  and 
it  was  held  that  the  charity  was  not  invali- 
dated by  the  fact  that  the  trustees  were  au- 
thorized to  appropriate  part  of  the  fund  to 
the  support  of  certain  of  the  testator's  kin- 
dred in  case  they  should  come  to  want,  the 
unused  portions  of  such  appropriation  to  re- 
vert to  the  original  fund.    The  primary  use 
to  which  property  is  put  is  to  be  considered 
in  determining  whether  it  falls  within  tlie 
terms  of  the  exemption.    De  Kalb  First  Cong. 
Church  v.  Board  of  Review,  254  111.  220,  98 
N.  E.  276,  39  L.R.A.(N.S.)  437.    The  primary 
purpose  and  use  of  the  lands  in  question  being 
the  maintenance  of  the  home  and  the  whole 
net  income  being  devoted  to  that  use,  they 
come  within  the  statutory  definition  of  lands 
actually  and  exclusively  used  for  charitable 
or   beneficent   purposes    and    not    leased   or 
otherwise  used  with  a  view  to  profits" 

In  Cumberland  Lodge,  etc.  v.  Nashville,  127 
Tenn.  248,  154  S.  W.  1141,  it  was  said  with 
respect  to  a  Masonic  lodge:  "The  second  and 
last  question  is  whetlier  or  not  the  complain- 
ant, upon  the  proof  in  this  record,  may  be 
said  to  devote  all  of  its  profits  to  any  one  or 
more  than  one  of  the  four  objects  named  in 
the  constitution  and  in  the  statute.  If  it 
does,  then,  under  the  authority  of  M.  E 
Church  South  v.  Hinton,  supra,  it  is  exempt 
from  taxation.  An  educational  institution, 
within  the  meaning  of  the  constitution  and  the 
Act  of  1007,  is  one  which  teaches  and  improves 
its  pupils.  One  of  the  admitted  purposes 
of  the  complainant  lodge  is  the  teaching  of 
patriotism,  benevolence,  and  orderly  moral 
life,  for  the  purpose  of  the  improvement  of  ita 
members  and  the  extension  of  the  influence 
and  blessings  of  Masonry.  The  store  and 
range  of  information  of  Masonry  as  an  edu- 
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cational  institution  must  of  necessity  be  ex- 
tensive, for  it  is  common  knowledge  that  its 
origin  is  ancient,  antedating  by  many  cen- 
turies the  first  principles  of  the  common  law 
and  our  system  of  equity  jurisprudence.  It  is 
not,  we  think,  a  far  cry  to  hold  that  one 
of  the  purposes  of  complainant  institution  is 
educational.  Its  second  purpose  is^  the  sup- 
port  and  maintenance  of  a  widows'  and  or* 
phans'  home,  and  the  assistance  of  needy 
Masons  and  needy  Masonic  lodges.  That  this 
purpose  is  charitable  we  have  no  doubt.  Its 
two  purposes,  as  we  find  them,  are  educa- 
tional and  charitable.  The  maintenance  by  it 
of  its  reading  rooms  and  its  lodge  rooms,  and 
the  effort  by  it  to  secure  for  itself  a  per- 
manent home,  are  but  agencies  for  the  ad- 
vancement and  enlargement  of  the  two  gen- 
eral purposes  above  set  out.  The  same  may 
be  said  of  the  entertainments  which  it  affordis 
its  members^  That  its  purpose  is  free  from 
the  taint  of  individual  profit,  and  that  it  is 
not  an  institution  for  private  gain,  that  it 
has  no  capital  stock,  and  declares  no  divi- 
dends, are  facts  which  upon  this  record 
cannot  be  controverted." 

In  Hardin  v.  Rock  Springs,  Lodge  No.  12, 
23  Wyo.  522,  154  Pac.  323,  it  appeared 
that  the  lodge  in  question  owned  a  lot  and  a 
building  thrpc  stories  high  known  as  the 
Masonic  building.  That  the  main  portion  of 
the  second  and  third  floors  were  used  by  the 
order  as  its  meeting  rooms,  part  of  the  second 
floor  as  a  billiard,  pool  and  reading  room 
for  its  members,  and  the  first  floor  as  cloak 
rooms,  and  toilet  rooms,  ball  room  and  dining 
room  and  kitchen.  That  the  ball  room  was 
on  divers  occasions  rented  by  the  night  to 
social  organizations,  when  not  in  use  by  the 
lodge.  That  the  money  derived  from  rentals 
was  turned  into  the  treasury  of  the  lodge 
and  used  towards  defraying  expenses  of  the 
building.  The  statute  under  which  the  lodge 
was  incorporated  provided :  ''Lands  with  the 
buildings  thereon,  used  for  schools,  orphan 
asylums  or  hospitals,  and  for  lodge  rooms 
for  the  meetings  of  all  secret  benevolent  and 
charitable  societies  or  associations  shall  be 
exempt  from  taxation  so  long  as  said  lands 
and  buildings  are  not  used  for  private  profit." 
It  was  held  that  the  building  was  exempt. 

However,  in  the  reported  case  it  is  held 
that  a  commandery  of  Knights  Templar  is 
not  a  "purely  public  charity"  so  as  to  exempt 
its  lodge  room  from  taxation. 
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Fire  Insuranoe  — •  Ezte&t  of  Iioss  — 
Profits  to  Be  Made  from  Property 
Destroyed. 

A  fire  policy,  insuring  lumber  and  staves 
owned  or  held  in  trust  or  commission  by 
plaintiff,  while  stacked  or  piled  at  its  various 
mill  sets  or  yards  or  shipping  points,  does 
not  extend  to*  plaintiffs  profits  which  might 
result  from  its  handling  of  lumber. 

[See  note  at  end  of  this  case.] 

Parol  ETidenee  to  Vary  Policy* 

The  parol  evidence  rule  in  all  its  vigor 
applies  to  fire  policies,  and  cannot  be  resorted 
to  to  vary  the  terms  of  the  written  policy 
save  in  case  of  latent  ambiguity. 

[See  Ann.  Cas.  1914C  59.] 

Same. 

A  fire  policy  covering  any  interest  plain- 
tiff might  have  in  luml^r  at  the  time  of  its 
destruction  does  not  include  profits;  there- 
fore, where  an  agent  of  the  insurer  and 
plaintiff  agreed  that  the  policy  should  cover 
any  such  interest,  parol  evidence  showing 
that  fact  is  not  admissible  to  show  that  the 
policy  included  profits;  there  being  no  meet- 
ing of  the  minds  of  the  parties  on  that  ques- 
tion. 

Appeal  and  *Error  —  BoTorsal  witl&oiit 
Bemand. 

Where  plaintiff  could  not,  under  any  theory 
under^the  evidence,  recover,  a  judgment  for 
plaintiff  will  be  reversed  without  remand. 

Error  to  Circuit  Court,  Wiae  county. 

Action  by  W.  H.  Roberts  Lumber  Company, 
plaintiff,  against  Connecticut  Fire  Insurance 
Company,  defendant.  Judgment  for  plain- 
tiff. Defendant  brings  error.  The  facts  are 
•lated  in  the  opinion.     Revebsed. 

Moriaon,  Mcriaon  d  Bohertaon  for  plaintiff 
in  error. 

E,  M.  Fulton  and  Chapman,  Peery  d  Bu- 
cihana/n  for  defendant  in  error. 

[480]  Sims,  J. — In  this  case  the  judgment 
complained  of  in  favor  of  the  appellee,  plain- 
tiff in  the  court  below,  against  appellant, 
defendant  in  the  court  below,  was  obtained 
upon  a  fire  insurance  policy,  referred  to  in 
the  record  as  a  floating  policy,"  being  what 
is  designated  by  text-writers  on  the  subject 
as  an  open,  floating,  or  blanket  policy,  and 
the  judgment  was  for  the  amount  of  the 
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plaintiffs  expected  profits  in  certain  lumber, 
which  lumber  was  covered  by  the  policy. 

There  are  four  assignments  of  error,  but 
in  the  view  we  take  of  the  case  we  need 
consider  only  one  inquiry,  and  that  is — 

(1)  Did  the  policy  sued  on  cover  the  prof- 
its of  the  plaintiff  in  the  lumber  in  question? 

The  material  parts  of  the  policy  sued  on 
are   as   follows: 

No.  1066. 

The     Coj^NECTiovT     Fibb     Insubanok 
Company  of  Habtfoiid. 

State  of  Connecticut. 

Amount  $8,000.00  Premium  $120.00 

Rate   $1.60 

[481]  In  consideration  of  the  stipulations 
herein  named  and  of  One  Hundred  and  Twen- 
ty Dollars  premium,  does  insure  W.  H.  Rob- 
erts Lumber  Company  for  the  term  of  one 
year  from  the  twenty-fourth  day  of  June, 
1913,  at  noon,  to  the  twenty-fourth  day  of 
June,  1914,  at  noon,  against  all  direct  loss 
or  damage  by  fire,  except  as  hereinafter  pro- 
vided, to  an  amount  not  exceeding  Eight 
Thousand  Dollars,  to  the  following  described 
property  while  located  and  contained  as  de- 
scribed herein,  and  not  elsewhere,  to  wit: 

W.    H.    ROBEBTS    LUMBEE    CO. 

$8,000.00.  On  lumber,  staves  and  timber 
products  of  every  description  now  owned  or 
which  may  be  hereafter  manufactured,  or 
held  in  trust  or  on  commission,  or  sold  but 
not  delivered  or  removed,  or  lumber,  staves 
and  timber  products  of  every  description  on 
which  advances  are  made  under  contract  of 
purchase,  while  stacked  or  piled  at  various 
mill  sets  or  yards,  or  at  shipping  points,  in 
the  counties  of  Wise  and  Lee,  State  of  Vir- 
ginia.    .     .     . 

It  is  understood  and  agreed  that  the 
amount  insured  by  this  policy  shall  attach 
in  each  of  the  above  named  premises  in  that 
proportion  of  the  amount  hereby  insured  that 
the  value  of  the  property  covered  by  this 
po}icy  contained  in  each  of  the  said  places 
shall  bear  to  the  value  of  such  property  con- 
tained in  all  of  the  above  named  premises. 

Lightning,    Iron    safe      •      •      • 
clauses  attached. 

[482]  Attached  to  and  forming  part  of 
Policy  No.  1065  of  the  Connecticut  Fire  In- 
surance Company  of  Hartford,  Conn. 

ViBGINIA-EXNTUCKY       INBUBANCS       CORPOBA- 
TION, 

By  R.  L.  KiLQOBE,  Sect., 

Agents. 

LiQHTNiNO  Clause. 

It  is  bereby  specifically  agreed  that  this 
policy  insures  against  any  less  or  damage 
caused  by  lightning  to  the  property  insured, 


not  exceeding  the  sum  insured,  nor  the  in- 
terest of  the  assured  in  the  property;    .   .    • 

It  is  clear  from  a  reading  of  the  policy 
itself  that  it  does  not  insure  profits.  The 
terms  used  in  the  policy  defining  the  sub- 
ject of  the  insurance  are  those  which  have 
a  well  settled  meaning,  and  contract,  in  efi'ect, 
to  insure  the  interests  of  the  plaintiff  of 
whatever  character,  in  the  lumber  itself,  ex- 
isting at  the  time  of  the  loss  by  fire,  and 
not  profits  which  might  arise  from  the  deal- 
ing of  the  plaintiff  with  such  lumber. 

The  character  of  the  contract  of  insurance 
of  property,  or  an  interest  or  interests  in 
property  itself,  is  very  different  from  a  con- 
tract of  insurance  of  profits  to  arise  from 
the  dealing  with  such  property.  The  former 
is  an  indemnity  against  loss  of  existing  prop- 
erty interests,  at  the  time  of  the  loss  by  fire; 
the  latter  is  an  insurance  of  exj[>ected  inter- 
ests, at  the  time  of  the  loss  by  fire,  viz: 
profits.  The  former  concerns  what  is  in  ac- 
tual existence,  the  latter  what  is  only  poten- 
tially in  existence.  And  the  text-writers  and 
decisions  of  the  courts  seem  to  be  uniform 
in  their  expression  of  the  rule,  that  a  policy 
of  insurance  will  not  be  held  to  cover  prof- 
its unless  the  purpose  to  do  so  is  expressly 
stated  in  the  policy.  The  diBiculty  is  not 
that  profits  [483]  may  not  be  insured.  They 
may.  It  is  solely  a  question  of  what  in  fact 
is  the  contract  of  insurance. 

The  following  named  text-writers  have  this 
to  say   on   the   subject  of  profit  insurance: 

'^Expected  profits  may  be  insured,  both  in 
this  country  and  in  England.  .  .  .  But 
the  insured  must  have  an  interest  in  the 
property  out  of  which  the  profits  are  ex- 
pected to  proceed,  and  the  profits  must  be 
insured  as  profits.  .  .  .  And  such  ex- 
pected profits  are  still  insurable  though  the 
insured  may  have  no  absolute  ownership  in 
the  property  out  of  which  the  profits  are  ex- 
pected to  arise,  but  merely  a  right,  if  he 
should  so  elect,  to  take  it  on  certain,  terms 
and  conditions  in  a  certain  event.  .  .  ." 
1  May  on  Ins.  sec  79,  citing  a  number  of 
cases. 

"An  insurance  may  be  validly  made  on 
profits.  Profits  should  be  specifically  de- 
scribed, whether  the  property  be  insured  un- 
der a  marine  or  fire  risk,  and  this  rule  is 
imquestionably  the  law  in  England.  Lloyds 
form  of  policy  is  adopted  as  usual  by  the 
insertion  of  the  words  'profits*  or  'commis- 
sions' in  the  margin;  or  in  the  valuation 
clause  adopting  or  adapting  the  language  of 
'the  clause  according 'as  the  subject  of  the 
insurance  is  valued  or  not."  2  Joyce  on  Ins. 
sec.  1760,  citing  a  number  of  English  and 
American  cases. 

"It  may  be  stated  as  a  rule  that  if  profits 
are    not    specially    insured    they    cannot    be 
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recovered  ae  such."  3  Idem,  sec.  2806,  cit- 
ing a  New  York  case. 

''While  the  subject  matter  of  insurance  and 
the  nature  of  the  risk  should  be  properly  de- 
scribed in  the  policy,  neither  the  nature  nor 
extent  of  the  interest  need,  as  a  general 
rule,  be  specifically  set  out  therein.  .  .  . 
It  is  held  that  in  certain  cases  the  nature 
or  character  of  the  interest  may  be  such  as 
that  a  special  description  is  required.  Thus, 
it  seems  that  profits  [484]  must  be  insured 
as  such."  2  Idem,  sec.  900,  citing  a  number 
of  American  cases.  See  also  19  Cyc  840, 
and  cases  cited. 

Counsel  for  plaintiff  in  their  brief,  in  ef- 
fect, admit  that  this  rule  is  applicable  and 
that  if  the  policy  sued  on  is  looked  to  alone 
it  does  not  insure  profits,  but  they  take  the 
position  that  "the  intent  of  the  parties  was 
to  give  the  insured  valid  insurance  upon 
whatever  interest  he  had  or  might  have  under 
contracts  of  purchase  or  otherwise,"'  in  the 
lumber  in  question — ^and  they  cite  the  fol- 
lowing authority: 

'^Intention  to  he  taken  into  acoouni,-^ 
Policies  should  be  construed  so  ajs  to  give 
effect  to  the  evident  intention  of  the  parties. 

"Liberal  constriAction  in  favor  of  insured. 
— The  policy  of  insurance  being  an  instru« 
ment  prepared  by  the  insurer  should,  in  case 
of  doubt  under  the  general  rules,  be  construed 
strictly  against  the  insurer  who  prepared  it, 
and  liberally  in  favor  of  the  assured.  This 
is  the  rule,  even  though  the  intention  of  the 
company  i^   otherwise."     19  Gyc.  d56-7. 

In  a  note,  page  666,  this  language  ap- 
pears: '^f  there  is  any  doubt  or  uncertainty 
undeir  the  terms  of  the  policy  as  to  the  in- 
tent of  the  parties,  it  is  to  be  resolved  in 
favor  of  the  insured." 

And  counsel  for  plaintiff  refer  to  the  tes- 
timony on  this  point  of  the  plaintiff,  Mr.  Rob- 
erts, and  of  Mr.  Fulton,  former  general  mana- 
ger of  the  corporation  which  was  the  insur- 
ance agent  which  solicited  and  first  placed  the 
insurance  for  plaintiff  in  the  form  of  a  float- 
ing or  blanket  policy  with  the  defendant — 
which  insurance  was  afterwards  renewed 
through  the  same  agent  acting  by  another 
general  manager,  Mr.  Kilgore,  and  the  poli- 
cy sued  on  issued  by  the  latter.  The 
[485]  testimony  of  Mr.  Roberts  and  Mr.  Ful- 
ton, referred  to,   is  as  follows: 

Mr.   Roberts   testified: 

Q.  Did  the  insurance  agent  at  the  time  of 
the  issuance  of  this  policy  understand  your 
situation  and  the  purpose  for  which  you  were 
taking  the  policy? 

A.  Yes,  it  was  thoroughly  gone  over  by  him 
and  discussed  that  this  floating  policy  would 
take  care  of  any  interest  I  bought  or  had  in 
lumber  in  the  two  counties.  I  paid  more 
for  it,  a  higher  premium  as  I  understood, 
to  get  it— I  had  so  many  yards.     If  I  had 
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not  imderstood  it  that  way  I  positively 
would  not  have  taken  the  policy,  because  it 
would  have  been  worthless  to  me. 

W.  H.  Roberts  (recalled  for  further  cross- 
examination)    further  testified  as  follows: 

By  Mr.  Irvins: 

Q.  Mr.  Roberts,  you  referred  in  your  for- 
mer examination  to  a  conversation  you  had 
with  an  insurance  agent  in  which  you  under- 
stood all  your  interests  in  this  lumber  were 
covered  before  this  policy  was  issued,  who 
was  that  agent? 

A.  It  was  Claude  Fulton.  The  first  talk 
I  had  was  with  Mr.  Hurt  on  the  train  is  my 
remembrance  of  it,  and  then  I  was  taking 
all  my  insurance  with  the  agency  here  at 
Wise,  Virginia-Kentucky,  and  Claude  Fulton 
was  solicitor,  and  I  took  it  up  with  him. 

Q.  Mr.  Hurt  did  not  represent  the  Con- 
necticut Fire  Insurance  Company? 

A.  No,  sir,  not  that  I  know  of. 

Q.  Did  Mr.  Claude  Fulton,  or  the  agency 
he  represented,  represent  the  Connecticut 
Fire  Insurance  Company? 

A.  At  that  time  I  could  not  state. 

[486]  Q.  When  was  that? 

A.  To  the  best  of  my  opinion,  it  was  either 
in  1911  or  1912. 

Q.  You  do  not  claim  to  the  jury  that  it 
was  at  the  time  this  policy  now  sued  on  was 
taken  out,  or  the  one  referred  to  here  of  the 
year  preceding? 

A.  I  don't  know  that  it  was.  I  depended 
on  the  agency  giving  me  the  same  policies, 
renewing  them,  as  was  first  given  me;  we 
first  took  out.  As  to  looking  at  each  one 
of  the  policies  I  don't  remember  how  it  was, 
whether  there  was  anything  said  about  the 
policies  after  we  got  what  they  called  a 
"Floating  policy." 

Q.  Did  you  ever  have  a  floating  policy  in 
any  other  company  except  the  Connecticut 
Fire  Insurance  Company? 

A.  Yes,  I  think  they  gave  me  one  in  some 
others  first. 

Q.  You  had  several  others? 

A.  I  don't  remember  how  many.  For  each 
year  I  took  a  policy  for  eight  thousand  dol- 
lars; I  think  they  put  it  in  two  companies. 

Q.  Did  you  not  have  a  policy  in  one  or 
two  companies  in  which  the  words  "all  your 
interest"  .were  written  in  its  typewritten  part 
of  the  policy? 

A.  Yes,  after  looking  at  the  policy  I  no- 
ticed it  was  in  there;  I  supposed  it  was  in 
this  policy;  I  supposed  the  policies  were  all 
the  same. 

Q.  Wasn't  one  or  more  of  these  policies 
fiubesquently  cancelled  on  you  because  of  the 
words  "all  your  interest,"  or  "their  interest" 
appearing  in  it? 

A.  No,  sir,  if  ever  a  policy  was  cancelled 
for  that  it  was  not  brought  to  my  attention; 
I  have  no  recollection  of  it.    Sometimes  they 
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would  come  to  me  and  say  that  they  were 
going  to  put  it  in  another  company,  but  I 
left  it  to  be  the  Wise,  Virginia,  agency.  I 
thought  [487]  they  were  all  about  the  same 
and  I  had  no  choice  as  to  what  company  I 
got  it  in,  and  why  they  did  it  I  didn't  know. 

Mr.  Fulton  testified: 

Q.  While  you  were  manager  of  that  ai;ency 
did  you  have  any  conversation  with  Mr.  Rob- 
erts about  a  "Floater  policy*'  on  his  lumber 
yards? 

A.  Yes. 

Q.  What? 

A.  I  had  written  Mr.  Roberts  some  insur- 
ance; he  had  given  us  all  his  insurance  bus- 
iness, and  I  had  written  him  policies  on 
shorter  periods  than  one  year,  sixty  or  nine- 
ty days,  sometimes  four  months  on  certain 
yards  of  lumber;  I  had  been  doing  that  and 
I  suggested  to  Mr.  Roberts  that  a  better 
plan  would  be  to  take  out  a  floating  policy 
covering  all  the  interests  he  had  in  lumber 
and  let  him  have  it  all  in  one  policy.  I 
told  him  I  had  talked  the  matter  over  with 
Mr.  Hurt.  Mr.  Hurt  was  pretty  well  up  on 
insurance  business  and  he  informed  me  that 
such  a  policy  could  be  written  and  I  looked 
it  up  and  I  thought  so  too  mjrself,  that  he 
could  get  a  policy  covering  any  interest  he 
had  in  any  lumber  he  might  buy;  he  would 
buy  lumber  and  take  a  policy  of  insurance 
on  it,  and  sometimes  we  would  put  a  "loss 
payable  clause"  in  it  payable  as  interest  ap« 
peared  and  I  told  him  I  thought  he  would 
save  money  by  taking  a  policy  and  carrying 
it  year  in  and  year  out,  a  blanket  policy. 

Q.  Was  there  any  conversation  passed  be- 
tween you  as  to  any  policy  covering  all  his 
interest  and  profits  or  anything  like  that? 

A.  All  his  interest  were  covered.  That 
was  the  intention  of  the  policy  I  told  him 
we  could  write.  The  word  "profits"  was  not 
mentioned  in  it. 

[488]  Q.  Did  you  in  fact  write  him  a  pol- 
icy with  all  his  interest  appearing  in  it? 

A.  Yes,  I  think  so. 

Q.  Was  that  cancelled? 

A.  I  think  I  have  that  record  here  some- 
where. (Witness  looks  at  papers.)  On  Jan- 
uary 13,  1912,  I  issued  two  policies  to  Mr. 
Roberts;  that  was  the  first  time  I  undertook 
to  issue  to  him  policies  for  a  year;  for  four 
thousand  dollars  each  in  that  form. 

Q.  What  is  that  form? 

A.  Policy  No.  60120  in  German  Alliance 
Insurance  Association,  policy  No.  597348  in 
Globe  Rutgers  Fire  Insurance  Company,  is- 
sued January  13,  1 913;  then  on  February 
10,  1912,  I  issued  policy  No.  307307  in  the 
Monongahela  Underwriters  Agency  to  take 
the  place  of  policy  No.  60120  in  the  German 
Alliance  and  afterwards  took  up  policy  No. 
307307  in  the  Monongahela  and  wrote  policy 
No.  307315  in  the  Monongahela  Underwriters 


covering  the  whole  thing  placing  the  whole 
thing  with  them.  That  went  on  about  three 
months  and  I  cancelled  that  policy  and  re- 
wrote the  policy  for  eight  thousand  dollars  in 
the  Connecticut  Fire  Insurance  Company. 

Q.  When  was  that  written? 

A.  June  24,  1912. 

Q.  Have  you  the  form  of  that  policy  there  7 

A.  Yes. 

Q.  When  did  the  Connecticut  Fire  Insur- 
ance  Company  fire  come  into  your  office?. 

A.  I  don't  remember  the  exact  date. 

Q.  This  was  the  first  policy  in  June,  1012, 
that  you  wrote  with  them  in  connection  with 
Roberts  ? 

A.  My  recollection  is  they  had  only  been 
with  us  a  short  while  when  I  wrote  that 
policy. 

[489]  Q.  The  Globe  Rutgers  and  German 
Alliance  and  Monongahela  all  seem  to  read 
''on  lumber,  staves  and  timber  products  of 
every  description,  their  interest  in  lumber, 
staves,  and  timber  products  of  every  descrip- 
tion, now  owned  or  held  in  trust,  or  on  com- 
mission, or  sold,  but  not  delivered,  or  re- 
moved, while  staked  or  piled  at  various  mill 
sets  or  yards,  or  at  shipping  points,  in  the 
county  of  Wise,  Lee,  Dickenson,  and  Scott, 
State  of  Virginia."     Is  that  correct? 

A.  That  is  the  way  I  remember  it. 

Q.  I  will  ask  you  to  look  at  the  memo- 
randa which  you  handed  me  and  state  if  I 
read  it  correctly? 

A.  Yes,  that  is  correct. 

Q.  Were  these  policies  cancelled  that  yon 
just  referred  to  as  having  been  written  in 
the  Globe  and  Rutgers,  German  Alliance  and 
Monongahela  Underwriters  ? 

A.  Yes,  the  Globe  and  Rutgers  cancelled 
because  I  exceeded  their  line  they  wonld 
accept  on  lumber;  I  really  didn't  do  it,  but 
that  was  the  reason  they  gave  for  cancelling 
and  as  well  as  I  remember  German  Alliance 
cancelled  also. 

Q.  Why  did  they  cancel? 

A.  I  do  not  remember,  but  my  impression 
is  lumber  losses  had  been  rather  heavy  in 
this  section  up  to  that  time  and  the  com- 
panies begin  to  get  kindly  scared  of  them; 
I  know  several  of  the  companies  were. 

Q.  Why  did  the  Monongahela  cancel? 

A.  I  think  the  Monongahela  had  a  lo«8 
imder  that  policy  and  when  we  settled  that 
loss — they  perhaps  had  another  loss  here — 
they  cancelled  that  policy  and  I  believe  with- 
drew from  this  territory;  that  is  my  remem- 
brance, but  I  am  not  so  positive  of  that. 

Q.  Now  I  ask  you  to  examine  the  memo- 
randa just  handed  me  as  covering  what  was 
Insured  by  the  Connecticut  [490]  Fire  Insur- 
ance Company  under  their  policy  of  June, 
1912,  and  state  if  that  is  any  different  in 
the  contracting  danse  from  the  policy  sned 
on  in  this  ease,  or  rather  I  will  read  it  te 
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you:  "On  lumber,  staves,  and  timber  products 
of  every  description  now  owned,  or  wbich 
may  be  hereafter  manufactured  or  held  in 
trust,  or  on  commission,  or  sold  but  n^t  de- 
livered or  removed,  while  staked  or  piled  at 
various  mill  sets  or  yards,  or  at  jshipping 
points  in  the  counties  of  Wise,  and  Lee, 
State  of  Virginia." 

Mr.  Fulton:  That  don't  cover  it.  Here  is 
the  policy  itself. 

Mr.  Peery:  On  which  advances  are  made 
under  contract  of  purchase. 

Q.  (Continued.)  The  clause  I  have  just 
read  is  the  same  as  the  other  except  the 
other  clause  includes  "on  which  advances 
are  made  under  contract  of  purchase,"  is 
it  not? 

Mr.  Peery:   The  policy  speaks  for  itself. 

A.  I  did  not  have  anything  to  do  with  the 
last  policy. 

Mr.  Peery:  Are  you  asking  if  they  are  the 
same?     They  are  not  the  same. 

Q.  The  point  I  want  to  get  at  is  this:  It 
does  not  contain  the  words  "interest  in  lum- 
berr 

A.  No,  sir. 

Q.  Did  you  have  at  any  time  a  discussion 
with  Mr.  Roberts  about  whether  or  not  it 
covered  his  entire  interest  in  lumber,  this 
Connecticut  Fire  Insurance  policy? 

A.  As  I  stated,  I  could  not  say  how  it 
came  about.  My  idea  was  as  I  had  talked 
to  Mr.  Roberts  to  insure  his  interest  in  lum- 
ber under  that  blanket  policy  that  he  would 
buy  at  various  places  around  and  the  lumber 
he  had  at  mill  sets,  and  that  would  do  away 
with  the  [491]  issuing  of  so  many  policies 
and  the  making  of  so  many  entries  on  my 
register. 

Q.  When  was  that  talk  you  had  with  Mr. 
Roberts,  do  you  remember? 

A.  Well,  I  talked  it  over  with  him  vari- 
ous times. 

Q.  Do  you  know  whether  you  had  any  such 
talk  with  him  at  the  time  you  issued  the 
Connecticut  Fire  Insurance  policy? 

A.  I  could  not  say. 

By    Mr.    Morison : 

Q.  Mr.  Fulton,  do  you  know  what  date  you 
began  doing  business  for  the  Connecticut 
Fire   Insurance   Company  as   agent? 

A.  I  could  not  state,  but  evidently  a  short 
time  before  this  policy  No.  1006  was  issued, 
had  only  issued  five  policies  before  that.  This 
was  the  sixth  policy^ 

Q.  I  believe  you  stated  that  you  sold  out 
your  interest  in  the  agency  in  December  of 
that  same  year  ? 

A.  Yes. 

Q.  And  had  no  further  connection  with 
the  agency  after  the  first  of  the  year? 

A.  No,  sir. 

Cross-examination. 

By  Mr.  Peery: 


Q.  Mr.  Fulton,  the  Virginia-Kentucky  In- 
surance Corporation  was  the  local  agent  for 
a  number  of  Fire  Insurance  Companies  was 
it  not? 

A.  Yes,  I  think  we  had  four  or  five  at  this 
time,  perhaps  six. 

Q.  As  I  understand  you,  Mr.  Roberts  had 
been  taking  thes6  short  term  policies  cov- 
ering his  interest  in  lumber  manufactured  by 
him  or  upon  which  he  had  contracts  of  pur- 
chase and  these  policies  cost  more  than  the 
longer  term  policies? 

[492]  A.  They  were  taken  at  the  short 
rate. 

Q.  He  discussed  the  matter  with  you  and 
explained  to  you  his  situation,  how  he  was 
buying  lumber,  how  he  was  manufacturing 
it,  and  you  advised  him  that  you  could  give 
him  a  blanket  contract  covering  insurance 
on  his  interests  in  the  lumber  manufactured 
or  bought  by  him? 

A.  W^ell,  we  talked  it  over  numbers  of 
times,  I  don't  remember  the  exact  conversa- 
tion, but  that  was  my  idea  and  his  idea 
too,  as  I  gathered  from  what  he  said.  I  think 
one  time  Mr.  Hurt  was  over  there  when 
we  discussed  and  I  think  I  asked  him  if 
that  would  cover  it,  this  form,  and  I  think 
he  said  that  was  about  the  form  other  agen- 
cies used. 

Q.  Other  dealers  in  lumber  situated  like 
Mr.  Roberts? 

A.  I  think  that  was  just  the  conversation. 

Q.  Mr.  Roberts  left  it  to  your  agency  as 
to  what  company  or  companies  you  would 
place  his  insurance  in? 

A.  Yes,  invariably  did.  We  did  all  his 
insurance  business  practically  and  placed  it 
in  any  company  that  we  wanted  to,  and  I 
never  did  hear  any  kick  about  it. 

Q.  Now,  Mr.  Fulton,  the  Virginia-Ken- 
tucky Insurance  Corporation  was  authorized 
to  issue  and  deliver  policies  without  sending 
them  in  to  the  company,  was  it  not;  in  other 
words,  when  a  man  applied  to  you  for  insur- 
ance you  would  simply  take  a  blank  form 
of  policy  and  sign  it  as  agent  and  deliver  the 
policy  ? 

A.  Yes. 

[493]  Q.  You  had  authority  to  do  that 
from  the  companies  you  represented? 

A.  Yes. 

Q.  You  had  such  authority  from  the  Con- 
necticut Fire  Insurance  Company? 

A.  Yes. 

Q.  This  policy  which  delivered  on  behalf 
of  the  Connecticut  Fire  Insurance  Company, 
that  is  the  first  one  was  delivered  by  you 
to  Mr.  Roberts  with  the  idea  of  insuring 
all  of  his  interest  in  lumber  manufactured 
'by  him  or  upon  which  he  had  contracts.  Is 
that  correct? 
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A.  Well,  my  idea  was  to  issue  a  blanket 
policy  so  as  to  cover  the  lumber  at  his  mill 
sets,  various  places  in  the  country,  as  I  have 
told  you  about  how  it  was  done. 

By  Mr.  Morison: 

Q.  When  you  issued  and  delivered  a  pol* 
icy  as  described  by  Mr.  Peery,  did  you  or 
not  have  to  send  a  copy  of  the  part  you 
filled  in  to  the  company? 

A.  Yes. 

Q.  Was  that  a  matter  of  daily  reports? 

A.' Yes.  As  well  as  I  remember  we  had  a 
typewritten  form  and  we  would  make  three 
copies,  one  for  the  agency,  one  for  the  com- 
pany and  one  for  the  policy. 

Q.  If  the  company  did  not  approve  of  the 
form  you  wrote  up,  what  would  it  do? 

A.  Well,  I  don't  know  so  much  about  the 
form,  but  if  they  didn't  want  the  insurance 
on  the  property  they  would  request  us  to 
cancel  it;  if  they  didn't  like  the  form  they 
would  request  that  we  change  the  form. 

By  Mr.  Peery: 

Q.  You  say  you  placed  this  insurance  in 
the  Monongahela  and  then  you  placed  it  in 
the  Connecticut.  Were  you  endeavoring  to 
follow  the  same  form  that  [494]  you  had  in 
the  policy  that  was  first  issued  for  Mr.  Rob- 
erts? 

A.  I  would  not  say  positively  about  that, 
because  I  have  no  distinct  remembrance.  I 
see  that  I  did  not  follow  it,  but  I  don't  re- 
member why  it  was  now.  I  tried  to  find  the 
correspondence  about  it  before  that,  but  my 
brother  and  Mr.  Kilgore  destroyed  all  the 
correspondence  we  had  before  1912  about  the 
matter  and  I  could  not  find  it  to  refresh  my 
memory  about  it,  and  I  could  not  say  about 
that. 

Mr.  Kilgore  testified  on  the  subject  as  fol- 
lows: 

By  Mr.  Irvins: 

Q.  Mr.  Kilgore,  did  you  become  manager 
of  the  Virginia-Kentucky  Insurance  Corpora- 
tion January  1,  1913  ? 

A.  I   did. 

Q.  Did  you  write  the  policy  sued  on  for 
that  agency  on  behalf  of  Mr.  Roberts  in  this 
case? 

A.  I  did. 

Q.  Was  there  ever  any  talk  between  you 
and  Mr.  Roberta  about  what  this  policy  cov- 
ered, either  the  one  sued  on  or  the  one  for 
the  year  preceding  this,  1913-1914? 

A.  Not  that  I  think  of.  A  few  days  be- 
fore that  policy  expired  I  gave  him  the  usu- 
al notice  and  asked  him  to  renew  the  policy 
and  he  requested  the  renewal  and  in  renew- 
ing the  policy  I  copied  the  form  from  the 
policy  for  the  year  preceding  it,  the  only  dif- 
ference being  the  date  of  expiration. 

Q.  The  one  siMd  on  is  a  copy  of  the  one 
for  the  year  preceding? 


A.  Yes. 

The  general  rule  in  Virginia  on  the  sab- 
ject  of  the  admissibility  of  parol  evidence 
upon  .the  construction  of  policies  of  insur- 
ance is  well  settled. 

[495]  "Insurance  Contracts — Gonstruction, 
— ^The  same  rules  of  construction  which  ap- 
ply to  other  contracts  apply  to  these.  The 
policy  is  to  be  construed  according  to  its 
terms.  There  can  be  no  resort  to  parol  evi- 
dence except  in  case  of  latent  ambiguity." 
Home  Ins.  Co.  v.  Owathmey,  82  Va.  923,  l'  8. 
E.  209. 

But  if  the  parol  evidence  in  this  case  were 
admissible  on  the  ground  that  the  policy 
sued  on  was  prepared  by  the  agent  of  the 
defendant  and  by  mistake  was  written  dif- 
ferently from  the  contract  of  insurance  as  in 
fact  made  by  the  plaintiff  and  such  agent, 
.80  as  to  raise  an  equitable  estoppel  against 
the  insurance  company  which  may  be  effec- 
tually asserted  by  the  insured  in  a  court 
of  law,  under  the  doctrine  of  Medley  v.  Ger- 
man Alliance  Ins.  Co.  65  W.  Va.  342,  47  S. 
E.  101,  2  Ann.  Cas.  99 — which  question,  how- 
ever, we  do  not  mean  to  decide,  because  not 
necessary  for  the  decision  of  the  case  at  bar 
— still  if  the  utmost  effect  will  give  to  the 
evidence  in  behalf  of  the  plaintiff,  under  the 
rule  applicable  under  a  demurrer  to  evidence, 
the  parol  evidence  in  this  case  does  not  show 
that  there  was  a  meeting  of  the  minds  both 
of  the  plaintiff  and  defendant  (the  latior 
acting  through  its  agent)  with  respect  to 
the  contract  of  insurance,  beyond  the  inten- 
tion that  the  policy  of  insurance  should  in- 
sure against  all  loss  or  damage  by  fire  "any 
interest"  the  plaintiff  ''bought  or  had  in  the 
lumber"  in  question  at  the  time  of  its  de- 
struction by  fire.  No  ''profits"  were  at  any 
time  mentioned,  or,  so  far  as  the  record 
shows,  were  ever  ccmsidered  or  thought  of  by 
the  plaintiff  or  the  agent  of  the  defendant, 
prior  to  the  loss  by  fire.  Even  if  the  policy 
sued  on  had  contained  the  language,  "any 
interest  in  lumber,"  etc.,  along  with  the  other 
language  in  the  policy  designating  the  sub- 
ject of  the  insurance,  it  could  not  be  con- 
strued to  cover  expected  [496]  profits.  For 
the  policy  to  cover  the  latter,  it  must  ex- 
pressly appear  therefrom  that  profits  were  in* 
sured. 

Such  being  our  view  of  the  case,  and  the 
evidence  shoiying  that  the  plaintiff  could 
have  sustained  no  loss  by  the  fire  except 
expected  profits,  so  that  no  new  trial  could 
avail  the  plaintiff  anything,  this  court  will 
set  aside  the  verdict  and  reverse  the  judg- 
ment complained  of,  because  there  is  no  evi- 
dence in  the  case  to  sustain  it,  and  will  en- 
ter such  judgment  as  the  court  below  should 
have  entered,  dismissing  the  plaintiff's 
tion. 

Reversed. 
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Fire  Insurance  Polioy  as  CoTerins 

Profits. 

It  is  generally  held  that  unless  the  loss  of 
profits  is  expressly  insured  against  fire  a 
contract  of  fire  insurance  on  property  does 
not  cover  the  loss  of  the  profits  which  the 
property  may  produce.  Matter  of  Wright,  1 
Ad.  &  El.  621,  28  E.  C.  L.  167,  3  N.  &  M. 
819,  28  E.  C.  L.  421;  Amusement  Syndicate 
Co.  V.  Prussian  Nat.  Ins.  Co.  85  Kan.  367, 
116  Pac.  620;  Niagara  F.  Ins.  Co.  v.  Hef- 
lin,  6a  S.  W.  393,  22  Ky.  L.  Rep.  1212;  Pon- 
talba  v.  Phoenix  Assur.  Co.  2  Rob.  (La.) 
131;  Niblo  V.  North  American  F.  Ins.  Co. 
1  Sandf.  (N.  Y.)  551;  Buffalo  Elevating  Co. 
V.  Prussian  Nat.  Ins.  Co.  64  App.  Div.  182, 
71  N.  Y.  S.  918,  affirmed  171  N.  Y.  25,  63 
N.  E.  810;  Farmers'  Mut.  Ins.  Co.  v.  New 
Holland  Turnpike  Co.  122  Pa.  St.  37,  15 
Atl.  563.  See  also  VVilliamsburgh  City  F. 
Ins.  Co.  V.  Weeks  Drug  Co.  (Tex.)  133  S.  W. 
1097.  And  see  the  reported  case.  But  see 
Carey  v.  London,  etc.  Northern  Assur.  Co, 
33  Hun  (N.  Y.)  315  and  compare  Equita- 
ble F.  Ins.  Co.  V.  Quinn,  11  L.  C.  Rep.  170. 

In  Matter  of  Wright,  supra,  it  appeared 
that  an  innkeeper  insured  against  fire  his 
"interest  in  the  inn  and  offices."  The  build- 
ings were  destroyed  by  fire.  The  court  held 
that  the  profits  were  not  incidental  to  the 
loss,  saying:  "If  a  party  would  recover  such 
profits  as  these,  he  must  insure  them  qua 
profits.  I  never  heard  before  of  a  recovery 
of  profits  of  a  business  as  an  incidental  part 
of  the  loss,  under  an  insurance  upon  a  house 
or  ship." 

In  Pontabla  ▼.  Phcenix  Assur.  Co.  2  Rob. 
(La.)  131,  it  appeared  that  the  plaintiff  in- 
sured her  real  property  against  fire.  One 
of  the  clauses  in  the  policy  issued  to  her  by 
the  defendant  read  as  follows:  "When  any 
loss  shall  have  been  sustained  by  fire  upon 
property  insured,  the  company  will  either  re- 
instate the  same,  or  the  assured,  as  soon  as 
such  loss  or  damage  shall  have  been  duly 
proved,  shall  immediately  receive  payment  of 
his  claim."  It  further  appeared  that  the 
property  insured,  certain  stores  and  build- 
ings, were  destroyed  by  fire  and  three  months 
were  spent  in  rebuilding  them.  The  plaintiff 
claimed  that  under  the  terms  of  the  policy 
she  was  entitled  to  the  rental  value  of  the 
premises  during  the  three  months.  In  deny- 
ing a  recovery  therefor  the  court  said:  "In 
the  absence  of  an  express  stipulation,  such 
as  appears  to  exist  in  the  policies  of  several 
insurance  companies  of  this  city,  that  dur- 
ing the  rebuilding  or  repairing  of  a  house, 
rent  shall  be  paid  as  a  part  of  the  indemnity 
due  to  the  assured,  it  cannot  be  contended, 
on  any  l^al  principle  of  insurance,  that  a 
policy  on  a  house  covers  any  part  of  the 


rent,  which  is  a  thing  distinct  from  the  sub- 
ject matter  of  the  insurance,  and  constitut- 
ing of  itself  an  insurable  interest.  The  ob- 
ligation '  of  the  defendants  to  the  assured 
could  be  discharged,  either  by  the  payment 
of  the  amount  of  the  loss  or  damage  sus- 
tained, or  by  reinstating  the  property  in  its 
former  condition.  The  latter  alternative 
necessarily  implied  some  reasonable  time  for 
its  execution.  Cf  this  the  insured  was 
aware.  No  rent  having  been  stipulated  for 
during  that  time,  none  can  be  expected.  The 
testimony  shows  that  the  amount  for  which 
the  repairs  could  have  been  made  was  tend- 
ered to  the  plaintiff'fs  agent,  but  that  "he  re- 
fused to  receive  it,  thus  throwing  on  the  de- 
fendants the  obligation  of  repairing  the 
house.  By  doing  this,  he  could  not  surely 
impose  upon  them  the  additional  obligation 
of  paying  the  rent  during  the  repairs.  This 
rent  was  no  part  of  the  thing  insured.  If 
the  plaintiff  wished  to  secure  its  amount  dur- 
ing the  rebuilding  of  her  stores,  whether 
done  by  herself  or  by  the  defendants,  she 
should  have  made  an  express  stipulation  to 
that  effect,  or  have  caused  a  separate  in- 
surance to  be  made  on  it.  But  it  is  urged, 
in  support  of  the  present  claim,  that  a  policy 
of  insurance  being  a  contract  of  indemnity, 
the  underwriters  are  bound  to  adjust  the 
loss  upon  the  principle  of  replacing  the  par- 
ty assured,  as  nearly  as  may  be,  in  the  sit- 
uation he  was  in  before  the  fire.  This  is  un- 
questionably true  as  a  general  principle,  and 
in  relation  to  the  subject  matter  insured, 
but  it  has  never  been  understood  to  extoid 
to  the  profits  or  fruits  the  assured  was  draw- 
ing, or  might  have  drawn,  from  the  thing 
insured.  These  are  consequential  losses  for 
which  he  cannot  be  indemnified,  especially 
when  such  losses  fall  on  things  susceptible 
of  being  insured  separately.  There  is  much 
analogy  between  the  rent  of  a  house  and  the 
freight  of  a  ship;  both  are  the  civil  fruits 
of  the  thing  from  which  they  were  derived. 
It  is  believed  that  the  attempt  has  never 
been  made  to  recover  frieght  under  a  policy 
of  insurance  on  a  vessel;  and  yet  the  loss 
of  the  freight,  like  that  of  the  rent,  is  a 
direct  consequence  of  the  destruction  of  the 
vessel.  In  both  cases  the  loss  falls  on  a 
thing  which  is  no  part  of  the  object  insured, 
and  which  is  not  therefore  covered  by  the 
policy." 

In  Niblo  V.  North  American  F.  Ins.  Co.  1 
Sandf.  (N.  Y.)  661,  the  court  said:  "We 
have  no  hesitation  in  saying,  that  on  an  in- 
surance against  the  loss  or  damage  by  fire  on 
a  building,  simply,  and  its  injury  or  destruc- 
tion by  the  peril  insured  against,  the  assured 
cannot  recover  for  his  loss  occasioned  by  the 
interruption  or  destruction  of  his  business 
carried  on  in  such  building,  nor  for  any 
gains  or  profits  which  were  morally  certain 
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to  enure  to  him,  if  it  had  remained  unin- 
jured to  the  expiration  of  his  policy.  It  is 
undoubtedly  true  that  profits  may  be  in- 
sured; but  they  must  be  insured  as  such;  so 
that  the  underwriters  may  know  with  what 
subject  they  are  dealing.  (See  1  Phill.  on 
Ins.  122,  191.)  This  policy  is  upon  certain 
buildings.  It  agrees  to  make  good  to  the  as- 
sured such  loss  or  damage  as  shall  happen 
by  fire  to  the  property  specified;  not  the 
damages  which  shall  happen  to  the  plaintiff 
by  reason  of  the  interruption  of  his  business, 
nor  to  the  gains  which  he  would  make  in 
those  buildings,  if  they  remained  unharmed. 
The  policy  prescribes  that  the  loss  shall  be 
estimated  according  to  the  true  and  actual 
cash  value  of  the  property  insured,  at  the 
time  of  the  fire;  (limited  of  course  by  the 
extent  of  the  interest  of  the  assured;)  and 
in  proof  of  loss,  the  assured  is  to  make  oath 
of  the  cash  value  of  the  subject  insured. 
Thus,  besides  its  silence  as  to  everything 
aside  from  the  buildings  as  such,  the  policy 
is  inconsistent  with  the  supposition  that  any- 
thing else  is  insured.  And  finally,  the  tenth 
condition  annexed,  giving  to  the  insurers  the 
option  to  repair  or  rebuild,  is  irreconcilable 
with  the  plaintififs  claim  for  damages  grow- 
ing out  of  the  interrupted  use  and  enjoyment 
of  the  premises." 

But  in  Gary  v.  London,  etc.  Northern 
Assur.  Co.  33  Hun  (N.  Y.)  315,  it  was  held 
that  an  insurance  policy  by  which  the  insurer 
undertook  to  indemnify  the  insured  for  their 
"proprietory  interest"  in  the  premises  in- 
sured covered  the  rents  that  the  insured 
would  have  received  from  the  premises  de- 
stroyed by  fire  during  the  period  when  they 
remained  untenantable. 


BICE'S  CASE. 

Massachusetts  Supreme  Judicial  Court — 
February  26,  1918. 

229  Mass.  325;  118  N.  E.  074. 


Workmen's  Compenaation  Act  — •  ATer* 
age  Weekly  Eaminsa  —  JLovr  Com* 
puted  —  Person  Working  Dnring 
Spare  Time. 

Where  the  injured  employee  b^^n  work 
during  the  summer,  and  returned  to  school 
in  the  fall,  and  each  day  at  the  end  of  the 
school  session  worked  as  a  spare  weaver,  or 
spare- time  worker,  for  approximately  three 
hours,  also  working  on  Saturdays,  there  is  no 
basis  for  the  industrial  accident  board  to  as- 
certain her  "average  weekly  wages,*'  as  de- 
fined in  Workmen's  Compensation  Act  (8t. 
1911,  c.  751)  pt.  6,  §  2. 

[See  note  at  end  of  this  case.] 


Same. 

On  such  facts,  the  finding  of  the  industrial 
accident  board  that  all  time,  except  such 
working  hours,  was  "lost  time,"  within  the 
meaning  of  the  compensation  act,  cannot  be 
sustained. 

[See  note  at  end  of  this  case.} 

Same. 

In  the  absence  of  evidence  to  show  what 
average  weekly  amount  during  the  twelve 
months  previous  to  the  employee's  injury  was 
being  earned  by  a  person  in  the  same  grade, 
employed  at  the  same  work,  by  the  same  em- 
ployer, and  of  the  average  weekly  wages 
earned  by  a  person  in  the  same  grade,  em- 
ployed in  the  same  class  of  employment,  and 
in  the  same  district,  the  average  weekly  wages 
of  the  employee  cannot  be  ascertained  by  the 
industrial  board,  under  Workmen's  Compensa- 
tion Act,  pt.  5,  §  2,  providing  that,  where  it 
is  impracticable  to  compute  the  average 
weekly  wages  as  above  defined,  regard  may 
be  had  to  the  average  weekly  amount  which 
during  the  twelve  months  previous  to  the 
injury  was  being  earned  by  a  person  in  the 
same  grade  employed  at  the  same  work  by 
the  same  employer,  etc, 

[See  note  at  end  of  this  case.] 

Same. 

The  amount  of  compensation  to  be  awarded 
an  injured  eiaployee  under  Workmen's  Com- 
pensation Act,  pt.  5,  §  2,  is  to  Ije  determined, 
not  by  what  the  employee  is  capable  of  earn- 
ing, but  by  what  was  actually  earned. 

[See  note  at  end  of  this  case.] 

Same. 

Compensation  to  be  awarded  an  injured 
employee,  under  workmen's  compensation 
act,  in  such  a  case  cannot  be  determined 
upon  the  average  weekly  wages  of  a  weaver, 
in  the  absence  of  evidence  to  show  the  em- 
ployee was  a  weaver;  it  appearing,  on  the 
contrary,  that  she  was  a  spare  weaver,  or 
spare-time  worker,  and  there  being  nothing 
to  indicate  the  average  weekly  wages  of  such 
a  person. 

[See  note  at  end  of  this  case.] 

Same. 

If  there  is  no  such  kind  of  employment  rec- 
ognized in  textile  manufacturing  as  that  of 
spare  weaver,  or  spare-time  worker  (which 
the  injured  employee  was),  the  "average 
weekly  wages"  actually  earned  by  one  work- 
ing as  a  spare  weaver  during  the  time  she  was 
actually  employed  is  the  basis  of  compensa- 
tion, under  workmen's  compensation  act; 
"average  weekly  wages,"  in  such  case,  not 
being  confined  to  the  definition  in  part  5,  §  2. 

[See  note  at  end  of  this  case.] 

Same. 

Where  the  definition  of  average  weekly 
wages  in  Workmen's  Compensation  Act,  pt.  5, 
§  2,  is  not  applicable  to  the  case  of  a  partic- 
ular employee,  the  words  "average  weekly 
wages,"  in  part  2,  §§  9,  10,  as  to  payment, 
should  be  interpreted  in  their  common  and 
ordinary  sense,  and  be  computed  by  dividing 
the  total  amount  earned  by  the  number  of 
weeks  of  employment. 

[See  note  at  end  of  this  case.] 


Appeal     from     Superior     Court, 
county* 


Claim  for  compensation  under  workmen's 
compensation  act.  Martha  Rice,  claimant, 
and  American  Mutual  Liability  Insurance 
Company,  insurer.  Claim  allowed  by  In- 
dustrial Accident  Board.  Decision  affirmed 
by  Superior  Court.  Insurer  appeals.  The 
facts  Are  stated  in  the  opinion.     Modifhed. 

Battler,  Hardy,  Stone  d  Morrison  and  J9. 
O.  Btone  for  appellant. 

[326]  Cbosbt,  J. — This  is  an  appeal  from 
a  decree  of  the  Superior  Court  affirming  a 
finding  of  the  Industrial  Accident  Board. 
The  only  question  involved  in  the  appeal  is 
whether  there  was  any  evidence  to  warrant 
the  finding  of  the  board  that  the  average 
weekly  wages  of  the  employee  were  $7.60. 

The  employee,  a  girl  sixteen  years  old,  is 
found  by .  the  Industrial  Accident  Board  to 
have  been  "a  spare  time  worker;  that  is  to 
say  she  worked  in  her  'spare  time,  after 
school,  three  hours  five  days  and  all  day 
Saturday  of  each  week,  and  earned  approxi- 
mately $3  a  week."  The  board  also  finds  that 
a  person  working  as  a  weaver,  full  time,  all 
days  six  days  a  week,  would  average  $7.50 
each  week.  The  employee  testified  that  she 
went  to  work  in  the  employer's  mill  in  vaca- 
tion time  of  the  summer  of  1016  and  learned 
to  weave.  She  returned  to  school  in  the 
autumn;  but  at  the  end  of  the  session  each 
day  she  went  into  the  mill  and  worked  as 
a  [327]  spare  weaver,  averaging  about  three 
hours  a  day.  She  also  worked  on  Saturdays 
in  the  mill.  Her  weekly  pay  whil^  working 
as  a  spare  weaver  was  from  $1.50  to  $3.50. 

She  was  injured  on  December  7,  1916.  It 
is  apparent  that  the  board  in  determining 
the  amount  of  the  average  weekly  wages  did 
not  act  under  St.  1915,  c.  236. 

There  was  no  evidence  to  warrant  the 
finding  that  the  average  weekly  wages  of 
the  employee  were  $7.50.  The  undisputed 
evidence  shows  that  she  began  work  during 
the  summer  of  1016  and  returned  to  school 
in  the  autumn,  and  that,  each  day  at  the  end 
of  the  school  session,  she  worked  as  a  ''spare 
weaver"  or  "spare  time  worker"  for  approxi- 
mately three  hours,  and  also  worked  on  Sat- 
urdays. On  these  facts  there  is  no  basis  for 
ascertaining  "average  weekly  wages"  as  de- 
fined in  St.  1911,  c.  751,  Part  V,  §  2. 

It  is  plain  that  average  weekly  wages  can* 
not  be  determined  from  earnings  "during  the 
period  of  twelve  calendar  months  immediate- 
ly preceding  the  date  of  injury,  divided  by 
fifty-two."  Nor  can  the  finding  that  "All 
time  except  these  working  hours  was  'lost' 
time  within  the  meaning  of  the  statute,"  be 
sustained.    The  facts  in  this  case  are  clear- 
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Suffolk  ly  distinguishable  from  Bartoni's  Case,  225 
Mass.  349,  114  N.  E.  663,  L.R.A.1917E  765. 
Nor  can  average  weekly  wages  be  ascertained 
under  that  clause  of  Part  V,  §  2,  which  pro- 
vides that,  "Where,  by  reason  of  the  short- 
ness of  the  time  during  which  the  employee 
has  been  in  the  employment  of  his  employ- 
er, or  the  nature  or  terms  of  the  employ- 
ment, it  is  impracticable  to  compute  the  av- 
erage weekly  wages,  as  above  defined,  regard 
may  be  had  to  the  average  weekly  amount 
which,  during  the  twelve  months  previous 
to  the  injury,  was  being  earned  by  a  person 
in  the  same  grade  employed  at  the  same 
work  by  the  same  employer;  or,  if  there  is 
no  person  so  employed,  by  a  person  in  the 
same  grade  employed  in  the  same  class  of 
employment  and  in  the  same  district."  There 
is  no  evidence  to  show  what  average  weekly 
amount,  during  the  twelve  months  previous 
to  the  injury,  "was  being  earned  by  a  per- 
son in  the  same  grade  employed  at  the  same 
work  by  the  same  employer;"  and  there  is 
no  evidence  of  the  average  weekly  wages 
earned  by  a  person  "in  the  same  grade  em- 
ployed in  the  same  class  of  employment  and 
in  the  same  district."  Gorski's  Case,  227 
Mass.  456,  461,  116  N.  E.  811.  The  Indus- 
trial Accident  Board  on  review,  found  that 
a  person  working  full  time  as  a  weaver  would 
[328]  earn  an  average  weekly  wage  of  $7.50; 
it  also  found  that  the  employee  was  able  to 
earn  an  average  weekly  wage  of  $7.50. 

The  finding  of  the  board  that  the  average 
weekly  wages  of  the  employee  were  $7.50 
cannot  be  sustained,  as  the  amount  of  com- 
pensation to  be  awarded  under  Part  V,  §  2 
is  to  be  determined,  not  by  what  the  employ- 
ee is  capable  of  earning,  but  by  what  was  ac- 
tually earned.  Nor  could  the  compensation 
to  be  awarded  the  employee  be  determined 
upon  the  average  weekly  wages  of  a  weaver; 
there  was  no  evidence  to  show  that  she  was 
a  weaver;  it  appears  that  she  was  a  "spare 
weaver"  or  "spare  time  worker,"  and  there 
is  nothing  to  indicate  what  the  average  week- 
ly wages  of  such  a  person,  so  employed, 
would  amount  to.  For  this  reason  the  case 
is  to  be  distinguished  from  Gove's  Case,  223 
Mass.  187,  195,  111  N.  E.  702. 

If  there  is  such  an  employment  as  that  of 
"spare  weaver"  similar  in  hours  of  service, 
kind  of  work  and  requirement  of  skill  to 
that  of  the  employee*  during  her  term  of  em- 
ployment, then  that  may  be  used  as  a  basis 
of  determining  the  compensation  to  be  award- 
ed according  to  the  express  terms  of  the  stat- 
ute. Part  y,  §  2.  If  there  is  no  such  kind 
of  employment  recognized  in  textile  manu- 
facturing, it  does  not  follow  that  the  em- 
ployee shall  go  without  remuneration,  but 
that  the  "average  weekly  wages"  actually 
earned  by  her  during  the  time  she  was  ac- 
tually employed  shall  be  the  basis  of  com- 
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pensation.  "Average  weekly  wages"  in  such 
a  case  is  not  confined  to  the  definition  set 
forth  in  Part  V,  §  2.  That  definition  gov- 
erns all  cases  within  its  terms,  but  the  gen- 
eral ^cope  of  the  act  indicates  that  the  em- 
ployee is  not  remediless  because  he  does  not 
come  within  any  clause  of  that  definition,  pro- 
vided he  is  an  employee  and  ia  otherwise 
entitled  to  recover. 

"Average  weekly  wages"  in  the  definition 
not  being  applicable,  the  words  "average 
weekly  wages"  in  the  sections  as  to  pay- 
ment (§§  9  and  10  of  Part  II),  should 
be  interpreted  in  their  common  and  ordinary 
sense  and  should  be  computed  by  dividing 
the  total  amount  earned  by  the  number  of 
weeks  of  employment.  The  testimony  and 
the  finding  of  the  board  based  thereon  show 
such  wages  to  have  been  $3.  This  is  one  of 
the  cases  where  "a  different  meaning"  of 
average  w^eekly  wages  from  that  given  in 
the  definition  "is  plainly  required  by  the 
context."     Part  V,  §  2. 

If  within  thirty  days  after  rescript  the 
employee  moves  for  further  hearing,  and 
that  motion  is  allowed  the  case  shall  be  re- 
committed [329]  to  the  Industrial  Accident 
Board.  Otherwise,  a  new  decree  shall  be 
entered  on  a  basis  of  $3.00  as  average  weeK- 
ly  wages, — ^the  amount  shown  by  the  pres- 
ent record  as  average  weekly  wagea^ 

So  ordered* 


NOTE. 

The  reported  case  deals  with  an  applica- 
tion for  compensation  under  a  workmen's 
compensation  act  by  an  employee  who  worked 
only  during  her  spare  time,  three  hours  a 
day.  There  being  under  those  circumstances 
no  data  from  which  the  value  of  her  full 
time  could  be  computed,  and  no  evidence 
that  there  was  any  person  employed  in  the 
same  class  and  grade  of  employment  whose 
earnings  could  be  taken  as  a  criterion,  it  is 
held  that  compensation  should  be  awarded 
on  the  basis  of  the  actual  earnings  of  the 
injured  employee.  The  meaning  of  the 
phrase  "average  weekly  earnings"  in  a  work- 
man's compensation  act  is  discussed  in  the 
notes  to  White  v.  Wiseman,  Ann.  Gas.  1913D 
1021;  Shipp  v.  Frodingham  Iron,  etc.  Co. 
Ann.  Gas.  1914C  183;  and  Gox  y.  Trollope, 
Ann.  Gas.  1918B  637. 


CHAPMAlf 

V. 

FABOO. 

New  York  Court  of  Appeals — ^February  26, 

1918. 

223  y.  T.  32;  110  N.  JB.   711. 

Oarrierfl  of  Goods  —  Bfeaavre  of  Dam- 
ages for  Delay  —  Motion  Pictare 
Films. 

Notification  of  express  company,  upon  de- 
livery to  it  for  shipment  of  moving  picture 
films,  that  the  films  are  to  be  "rushed"  be- 
cause they  were  to  be  exhibited,  is  insufficient 
basis  to  render  the  express  company,  upon 
delay  in  such  shipment,  liable  for  special 
damages,  consisting  of  the  receipts  or  profits 
which  the  consignee  lost  by  nonattendanoe  in 
his  theater  owing  to  failure  to  receive  the 
films  in  time  to  exhibit  than  as  advertised, 
based  on  evidence  that  the  pictures  shown  by 
the  films  were  of  an  unsually  attractive  char- 
acter, had  been  specially  advertised  to  be 
exhibited,  and  would  have  been  attended  by 
a  large  number  of  persons  paying  a  higher 
price  than  was  charged  for  admission  to  the 
pictures  necessarily  shown  in  lieu  of  those 
shipped;  such  notification  not  being  sufficient 
to  show  that  such  damages  were  within  the 
reasonable  contemplation  of  the  parties. 

[See  note  at  end  of  this  case.] 

Cha^pman  v.  Fargo,  165  N.  Y.  App.  Div.  590, 
reversed. 

Appeal  from  Appellate  Division  of  Su- 
preme Court,  Fourth  Judicial  Department. 

Action  by  Louis  H.  Chapman,  plaintiff, 
against  James  C.  Fargo,  as  President  of 
American  Express  Company,  defendant. 
Judgment  for  plaintiff  in  Trial  Court.  Judg- 
ment affirmed  by' Appellate  Division  of  Su- 
preme Court.  Defendant  appeals.  The  facts 
are  stated  in  the  opinion.     Ri^^bsed. 

William  Toumsend  for   appellant. 
William  F.  Dowling  for  respondent. 

[33]  HrscocK,  Ch.  J. — ^This  action  was 
brought  to  recover  damages  for  unreason- 
able delay  in  the  transportation  [34]  of 
moving  picture  films  which  were  delivered 
to  the  defendant  express  company  in  Troy 
for  shipment  to  the  plaintiff  in  Utica.  There 
was  evidence  from  which  the  jury  could  find 
as  it  did  that  there  was  unreasonable  delav 
in  the  delivery  of  the  films  and  plaintiff  has 
been  allowed  to  recover  as  damages  the  re- 
ceipts or  profits  which  it  is  claimed  he  would 
have  realized  from  the  exhibition  of  said 
films,  if  they  had  been  delivered  with  rea- 
sonable promptness,  through  the  attendance 
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at  his  theatre  at  a  certain  rate  of  admission 
of  many  people  who  staid  away  or  paid  a 
lower  rate  of  admission  because  said  pic- 
tures were  not  exhibited.  Upon  this  appeal 
the  important  propositions  urged  upon  our 
attention  are  first,  that  plaintiff  was  not  en- 
titled to  recover  such  loss  of  profits,  and 
second,  that  even  if  he  was,  no  competent 
evidence  was  given  of  their  amount.  In 
view  of  our  conclusions  in  respect  of  the 
first  proposition  it  will  be  unnecessary  to 
discuss  the  second  one.  The  first  step  in 
the  discussion  will  be  to  state  the  circum- 
stances under  which  the  films  were  received 
by  defendant  and  the  contract  thereby  es- 
tablished between  him  and  the  plaintiff,  as 
such  circumstances  could  be  found  most  fa- 
vorably to  the  plaintiff. 

It  appears  and  I  think  defendant  must  be 
charged  with  knowledge  of  the  fact  that  films 
are  sent  out  for  use  by  a  central  company 
and  that  after  having  been  exhibited  in  one 
place  they  are  shipped  on  for  use  in  another 
one.  These  particular  films  were  originally 
sent  out  by  a  company  in  New  York  and 
after  they  had  been  exhibited  in  Troy  they 
were  brought  to  the  defendant's  office  in 
that  city  for  shipment  to  plaintiff.  They 
were  inclosed  in  "a  leather  grip  or  handbag** 
which  was  not  the  regulation  package  in 
which  films  were  generally  shipped.  There 
were  pasted  on  the  handbag  labels  which 
contained  respectively  the  word  "Kush,*'  the 
name  of  the  company  which  originally 
flhipped  out  the  films,  and  the  words 
[35]  "Motion  Picture  Films"  or  "Films." 
The  messenger  who  brought  the  package  to 
the  express  ofiice  told  the  agent  "that  the 
package  contained  films  and  should  be  rushed 
on  account  of  showing;  something  to  'that 
effect.  I  wont  say  that  those  were  the  ex- 
act words."  The  package  was  directed  to 
"L.  H.  Chapman,  Toy  Novelty  Company," 
in  Utica.  In  addition  evidence  was  given 
by  the  plaintiff  that  the  pictures  shown  by 
these  films  were  of  an  unusually  atti;active 
character;  that  he  had  especially  advertised 
their  exhibition  on  Christmas  day  in  a  the- 
atre owned  by  him  and  also  tending  to  show 
as  claimed  that  if  the  films  had  been  de- 
livered with  reasonable  promptness  his  the- 
atre would  have  been  attended  by  a  large 
number  of  persons  paying  each  ten  cents  for 
admission,  whereas  owing  to  the  failure  of 
delivery  and  inability  to  exhibit  the  pic- 
tures from  these  particular  films  a  large 
number  of  persons  stayed  away  from  his 
theatre  entirely  and  a  large  number  of  others 
only  paid  an  admission  fee  of  five  instead 
of  ten  cents.  On  this  evidence  as  already 
stated  plaintiff  was  permitted  to  recover  for 
loss  of  profits  in  the  operation  of  his  the- 
atre. 

When  we  analyze  this  evidence  for  the  pur- 
poses of  this  case  we  see  that  at  the  time 
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of  shipment  the  defendant  knew  that  the 
package  contained  films  which  were  to  be 
exhibited  and  that  in  general  terms  he  was 
notified  that  transportation  was  to  be 
"rushed"  because  they  were  to  be  exhibited. 
There  was  no  notice  express  or  implied  that 
plaintiff  was  to  be  the  exhibitor;  that  he 
owned  a  theatre  for  which  exhibition  of  said 
films  on  an  important  holiday  like  Christ- 
mas had  been  specially  advertised;  that 
said  films  possessed  such  particular  attract- 
iveness for  the  public  that  they  could  not 
be  readily  replaced  and  that  on  failure  by 
defendant  to  deliver  them  by  a  certain  day 
it  would  be  necessary  to  close  the  theatre 
or  supply  their  place  with  less  attractive 
and  less  profitable  [36]  ones.  This  notice 
was  not  enough  to  lay  the  basis  for  the  pres- 
ent recovery. 

Defendant  knowing  that  the  package  con- 
tained films  which  were  passed  around  a  cir- 
cuit for  exhibition  and  having  been  notified 
to  "rush"  them  on  that  account  is  charge- 
able with  such  damages  as  would  naturally 
result  from  unreasonable  delay  and  which, 
therefore,  must  be  deemed  to  have  been  with- 
in the  contemplation  of  the  parties  when 
the  shipment  was  made.  (Sutherland  on 
Damages  [4th  ed.]  vol.  3,  sees.  903,  905,  913; 
Hutchinson  on  Carriers  [3d  ed.]  vol.  3,  sec. 
1369;  Harvey  v.  Connecticut,  etc.  R.  Co.  124 
Mass.  421,  26  Am.  Hep.  673;  Pilcher  v.  Cen- 
tral of  Georgia  R.  Co.  155  Ala.  316,  46  So. 
765;  Louisville,  etc.  R.  Co.  v.  Mink,  126  Ky. 
337,  103  S.  W.  294;  St.  Louis,  etc.  R.  Co. 
v.  Farmers  Union  Gin  Co.  34  Okla.  270,  125 
Pac.  894.) 

In  the  cajse  of  property  like  films  intended 
for  use  as  distinguished  from  sale  or  some 
other  purpose,  the  ordinary  damages  would 
be  the  loss  of  rental  value  caused  by  the 
delay  and  perhaps  certain  incidental  expen- 
ses if  incurred.  (Sutherland  on  Damages, 
vol.  4,  sec.  905;  Hutchinson  on  Carriers, 
vol.  3,  sec.  1373.) 

But  before  defendant  could  be  held  to  spe- 
cial damages  such  as  the  present  alleged 
loss  of  profits  on  account  of  delay  or  failure 
of  delivery  it  must  have  appeared  that  he 
had  notice  at  the  time  of  delivery  to  him  of 
the  particular  circumstances  attending  the 
shipment  and  which  probably  would  lead  to 
such  special  loss  if  he  defaulted.  Or,  as  the 
rule  has  been  stated  in  another  form,  in  or- 
der to  impose  on  the  defaulting  party  a 
further  liability  than  for  damages  natural- 
ly and  directly,  i.  e,,  in  the  ordinary  course 
of  things,  arising  from  a  breach  of  contract, 
such  unusual  or  extraordinary  damages  must 
have  been  brought  within  the  contemplation 
of  the  parties  as  the  probable  result  of  a 
breach  at  the  time  of  or  prior  to  contract- 
ing. Generally,  notice  then  of  any  special 
circumstances  which  will  show  that  the  dam- 
ages to  be  anticipated    [37]   from  a  breach 
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would  be  enhanced  has  been  held  Bufficient 
for  this  eflfect. 

In  this  case  it  was  not  a  sufficient  basis 
for  recovery  for  loss  of  special  profits  that 
the  carrier  should  know  of  the  general  pur- 
poses for  which  the  films  were  to  be  used. 
He  should  have  been  notified  of  the  partic- 
ular circumstances  and  purpose  already  re- 
cited making  important  their  delivery  by  a 
certain  day  and  which  have  been  made  the 
foundation  of  the  special  damages  which 
have  been  allowed.  In  effect  he  should  have 
been  made  aware  that  plaintiff  had  made 
certain  plans  based  upon  the  arrival  of  the 
films  at  a  certain  time,  and  that  in  case  of 
nonarrival  these  plans  would  be  destroyed 
in  all  probability  causing  certain  damages. 
(Hutchinson  on  Carriers,  vol.  3,  sec.  1369; 
Booth  V.  Spuyten  Duyvil  Rolling  Mill  Co. 
60  N.  Y.  487 ;  Illinois  Cent.  R.  Co.  v.  Nel- 
son, 139  Ky.  449,  97  S.  W.  757;  American 
Express  Co.  v.  Jennings,  86  Miss.  329,  38 
So.  329,  109  Am.  St.  Rep.  708 ;  Higgins  v.  U. 
S.  Express  Co.  83  N.  J.  L.  398,  86  Atl.  450; 
Tliomas,  etc  Mfg.  Co.  v.  Wabash,  etc.  R.  Co. 
62  Wis.  642,  22  N.  W.  827,  51  Am.  Rep.  725; 
Simpson  v.  London,  etc.  R.  Co.  1  Q.  B.  D. 
274;  Hadley  v.  Baxendale,  9  Exch.  (Eng.) 
341;  Gee  v.  Lancashire,  etc  R.  Co.  6  H. 
&  N.  (Eng.)  211;  Mather  v.  American 
Express  Co.  138  Mass.  55,  52  Am.  Rep. 
258;  Swift  River  Co.  v.  Fitchburg  .R.  Co. 
169  Mass.  326,  47  N.  E.  1015,  61  Am.  St. 
Rep.  288.) 

So  far  as  text  books  are  concerned  the 
rule  which  protects  defendant  in  this  case 
is  well  laid  down  in  Hutchinson  (sec.  1369) 
where  it  is  said  that  knowledge  by  the  car- 
rier of  the  "general  use  to  which  the  ar- 
ticle was  to  be  put  will  not  be  sufficient 
to  charge  him  with  liability  for  loss  of  the 
use  or  the  profits  which  would  thereby  have 
been  made.  The  special  circumstances  of 
the  case  requiring  care  or  expedition  must 
have  been  brought  to  his  attention." 

Of  the  cases  which  have  been  cited  as  sus- 
taining the  rule  only  two  need  be  com- 
mented upon   at  any  length. 

The  case  of  Hadley  v.  Baxendale  is  a  lead- 
ing? one.  [38]  It  repeatedly  has  been  cited 
with  approval  by  the  courts  of  this  country 
and  the  principles  therein  laid  down  in  our 
judgment  fully  cover  the  present  case  and 
prohibit  recovery  of  plaintiff's  alleged  loss 
of  profits.  In  that  case  the  plaintiffs  being 
the  owners  of  a  mill  sent  a  broken  iron  shaft 
to  the  defendants  who  were  common  carriers 
to  be  conveyed  by  them  and  the  latter  were 
told  that  the  mill  was  stopped  and  that  the 
shaft  must  be  delivered  immediately.  In- 
stead of  this,  delivery  was  delayed  for  an 
unreasonable  time  in  consequence  of  which 
plaintiffs  were  unable  to  work  their  mill 
from  want  of  a  new  or  other  shaft  and  in- 


curred a  loss  of  profits.  It  was  held  that 
damages  for  such  loss  of  profits  could  not 
be  recovered.  Baron  Alderson  delivering 
the  judgment  of  the  court  stated  the  gen- 
eral rule  that  damages  could  be  recovered 
for  breach  of  a  contract  which  could  be 
fairly  and  reasonably  considered  as  arising 
naturally  "according  to  the  usual  course 
of  things  from  such  breach  of  contract  it- 
self, or  such  as  may  reasonably  be  sup- 
posed to  have  been  in  the  contemplation 
of  both  parties,  at  the  time  they  made  the 
contract,  as  the  probable  result  of  the 
breach  of  it,"  and  that  "if  the  special  cir- 
cumstances under  which  the  contract  was 
actually  made  were  communicated  by-  the 
plaintiffs  to  the  defendants,  and  thus  known 
to  both  parties,  the  damages  resulting  from 
the  breach  of  such  a  contract,  which  they 
would  reasonably  contemplate,  would  be  the 
amount  of  injury  which  would  ordinarily 
follow  from  a  breach  of  contract  under  these 
special  circumstances  so  known  and  com- 
municated." He  then  says  that  in  the  case 
before  the  court  the  only  circumstances  com- 
municated to  the  defendants  at  the  time  the 
contract  was  made  were  that  the  article 
to  be  carried  was  a  broken  shaft  of  a  mill 
and  that  the  plaintiffs  were  the  owners  of 
that  mill  and  he  then  reached  the  conclu- 
sion that  those  circumstances  did  not  rea- 
sonably show  that  the  profits  of  the  mill 
must  be  stopped  by  an  [39]  unreasonable 
delay  in  the  delivery  of  the  broken  shaft: 
that  in  the  great  multitude  of  cases  of  mill- 
ers sending  off  broken  shafts  by  a  carrier, 
such  consequences  through  lack  of  another 
shaft  would  not  in  all  probability  have  oc- 
curred and  that  the  special  circumstances 
resuking  in  loss  were  not  communicated  to 
the  defendants  by  the  statement  at  the 
time  of  shipment. 

The  case  of  American  Express  Co.  t.  Jen- 
nings is  a  well-considered  case  in  which  the 
Hadley  case  is  cited  with  approval.  In  this 
case  complainant  sought  to  recover  special 
damages  for  miscarriage  of  a  piston  rod 
whiereby  he  was  compelled  to  shut  down  his 
cotton  mill,  the  express  company  having 
had  no  notice  of  the  circumstances  'which 
Tendered  this  result  probable.  The  court 
said:  "If  one  of  the  parties  to  a  contract 
is  to  be  made  liable  for  extraordinary  dam- 
ages, it  is  right  that  before  the  contract 
is  made  he  should  have  notice  of  the  ex- 
ceptional circumstances  that  may  warrant 
them,"  and  again,  "special  damages  will 
not  be  allowed  unless  it  sj^all  appear  tiiat 
before  the  articles  were  received  by  the 
Southern  Express  Company  for  shipment, 
it  had  notice  of  the  special  circumstances 
of  plaintiff's  situation  and  of  the  great  im- 
portance to  him  of  prompt  carriage  and  de- 
livery." 


CHAPMAN 

Certain  cases  are  relied  on  wluch  are  sup- 
posed to  be  similar  to  the  present  one  where 
there  have  been  allowed  as  damages  for  the 
failure  of  a  carrier  promptly  to  transport  a 
theatrical  company  or  scenery  the  profits 
which  were  lost  through  inability  to  give 
an  entertainment  which  was  prevented  by 
the  carrier's  default.  (Weston  v.  Boston,  etc. 
R.  Co.  190  Mass.  298,  5  Ann.  Cas.  825,  76 
N.  E.  1060,  112  Am.  St.  Rep.  330,  4  L.R.A. 
(N.S.)  669;  Illinois  Cent.  R.  Co.  v.  Byrne, 
205  ni.  9,  68  N.  E.  720.)       , 

But  the  decisions  in  these .  cases  are  en- 
tirely in  accordance  with  the  general  rules 
which  have  been  atated.  As  was  pointed 
out  in  the  Weston  case  the  ordinary  result 
of  failure  to  transport  a  traveling  theatri- 
cal company  [40]  or  its  properties  w^ould 
be  prevention  of  a  performance,  and  the  loss 
of  expected  returns  from  such  entertainment 
would  not  be  special  profits  or  damages  but 
ordinary  damages  such  as  were  to  be  antici- 
pated. 

Inasmuch  as  this  case  has  been  tried  three 
times  and,  therefore,  all  of  the  evidence  pos- 
sessed by  the  plaintiff  presumably  presented 
and  which  evidence  does  not  entitle  him  to 
recover,  we  think  that  not  only  should  the 
judgment  be  reversed  but  that  the  com- 
plaint should  be  dismissed,  with  costs  to 
appellant  in  all  courts.      * 

Collin,  Cuddeback,  Cardoso,  Pound  and 
Crane,  JJ.,  concur;  Andrews,  J.,  not  sitting. 

Judgment  accordingly. 
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Meaanre  of  Damages  for  Carrier's  De- 
lay in  Transporting^  Property  In- 
tended for  Szliibition  Purposes. 

Scope  of  Note,   1057. 
Generally,    1057. 

Carrier  Ignorant  of  Piurpose  of   Shipment, 
1059. 


Scope  of  Note. 

The  earlier  decisions  involving  the  meas- 
ure of  damages  for  a  carrier's  delay  in  trans- 
porting property  intended  for  exhibition  pur- 
poses are  collected  in  the  notes  to  Weston 
V.  Boston,  etc.  R.  Co.  5  Ann.  Cas.  825,  and 
Bullard  v.  American  Express  Co.  61  Am.  St. 
Rep.  358,  379.  It  is  the  purpose  of  this  note 
to  discuss  the  recent  cases  in  which  the  ques- 
tion has  been  decided. 

Generally* 

The  weight  of  recent  authority  is  to  the 

effect  that  the  measure  of  damages-  in  case 

of  delay  in  the  transportation  of  scenery  or 

other  theatrical  properties  or  other  property 

Ann.  Cas.  i918E. — 67. 
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designed  for  exhibition  purposes,  by  a  car- 
rier who  had  full  knowledge  that  they  were 
to  be  used  in  an  exhibition  at  the  place  of 
their  destination,  whereby  the  exhibition  was 
prevented,  is  the  ordinary  gross  earnings 
of  the  property,  less  such  expenses  if  any 
as  the  owner  would  have  incurred  in  earning 
those  profits. 

Thus  Chappel  v.  Western  R.  8  Ga,  App. 
787,  70  S.  E.  208,  the  action  was  against  a 
carrier  by  a  proprietor  of  a  theatrical  com- 
pany "engaged  in  giving  performances  at 
'one-night  stands'  throughout  the  country,"  ' 
for  damages  for  delay  occasioned  in  the 
transportation  of  the  company  in  its  own 
private  car,  whereby  a  performance  by  the 
latter  had  to  be  omitted.  After  holding  that 
by  contracting  to  transport  the  theatrical 
company  as  such  on  a  designated  schedule 
the  carrier  was  charged  with  notice  of  the 
necessity  that  the  company  be  not  subjected 
to  delay  the  court  said :  "In  this  case  .  .  . 
the  railroad  company  knew  at  the  time  it 
made  the  contract  what  the  particular  charr 
acter  of  the  traveler's  business  was,  and 
entered  into  the  contract  knowing  that  the 
plaintiff  was  making  the  contract  with  a 
view  of  fulfilling  engagements  to  give  per- 
formances from  day  to  day.  It  is  only  to 
indulge  the  most  natural  inference  to  say 
that  the  company  knew  full  well  that  if  it 
did  not  transport  the  plaintiff's  car  to  the 
places  of  engagement  without  unreasonable 
delay,  the  plaintiff  would  lose  such  sums  as 
he  would  have  been  able  to  earn  by  giving 
these  respective  performances;  hence,  tsk- 
ing  the  allegations  of  the  petition  as  true, 
the  railroad  company  will  not  be  held  liable 
for  any  uncontemplated  damage,  if  it  is 
held  liable  on  the  cause  of  action  here  as- 
serted, because  of  the  breaching  of  the  con- 
tract through  the  unreasonable  delay.  We 
see  no  real  merit  in  the  point  that  the  dam- 
ages are  too  speculative  in  character  to 
admit  of  their  submission  to  the  jury  for 
estimate  and  assessment.  While  a  number 
of  contingencies  may  enter  into  the  abso- 
lute calculation  of  what  the  earnings  of  a 
theatrical  troupe  for  any  particular  perform- 
ance may  be,  still  it  is  a  matter  which  a 
jury  can  estimate  with  very  fair  accuracy 
from  the  data  which  can  ordinarily  be  sup- 
plie((.  ...  Of  course,  the  measure  of 
damage  is  not  necessarily  the  gross  receipts 
which  would  have  been  taken  in  from  the 
performance.  The  plaintiff  might  have  been 
saved  some  expense  by  reason  of  the  per- 
formance'a  not  being  given.  If  bo,  the  sav- 
ing must  be  deducted  from  the  loss,  and  the 
plaintiff  should  be  allowed  to  recover  only 
the  net  loss  sustained.  The  advertising,  the 
wages  of  the  performers,  and  such  nuitters 
as  these  are  not  to  be  deducted,  for  they 
were   incurred   anyway;   but  there  may  be 
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expenses  which  would  have  been  incurred 
if  the  performance  had  been  given  which 
were  not  incurred;  for  example,  such  as  city 
license  fees;   and  these  should  be  deducted." 

In  Illinois  Cent.  R.  Co.  v.  Byrne,  206  111. 
9,  08  X.  E.  720,  affirming  105  111.  App.  96, 
it  appeared  that  a  theatrical  troupe  was  pre- 
vented from  giving  a  performance  because 
of  a  delay  in  the  transportation  of  its  prop- 
erty to  the  point  of  destination.  In  an  ac- 
tion against  the  railroad  company  to  recover 
the  damages  to  the  theatrical  company  oc- 
casioned by  the  delay,  evidence  was  intro- 
duced to  show  the  advance  sales  of  tickets 
wliich  had  to  be  refunded,  the  amount  which 
would  have  been  realized  from  the  sale  of 
all  tickets  for  the  performance  which  the 
theatrical  troupe  was  unable  to  give  on  ac- 
ctiunt  of  the  delay,  estimated  by  the  amount 
of  sales  at  previous  exhibitions  of  the  per- 
formance, and  the  percentage  of  such  sales 
niiich  by  agreement  with  the  owner  of  the 
theater  would  liave  been  the  share  of  the  the- 
atrical troupe  of  the  receipts.  The  court 
in  liolding  this  to  be  a  proper  basis  for  de- 
termining the  damages  sustained  said: 
**There  was  evidence  also  tending  to  show 
that  the  appellant  or  its  agents  were  in- 
formed that  the  objexit  of  going  from  Decatur 
to  Bloom ington  was  to  give  this  show  on 
the  night  of  February  4.  The  instructions 
left  it  to  the  jury  to  determine  whether 
or  not  the  proper  notice  and  information 
were  communicated  by  appellee  or  his  agents 
to  appellant  or  its  agents  as  to  the  purpose 
of  hauling  the  car  to  Bloomington,  and  as  to 
appellee's  contract  in  relation  to  the  same. 
In  estimating  the  losses,  sustained  by  reason 
of  the  failure  to  pefform  a  contract  of  this 
character,  it  is  proper  for  the  jury  to  take 
into  consideration  the  nature  of  the  plain- 
tifl's  business  and  his  profits  for  a  reason- 
able period  next  preceding  the  time  when 
the  contract  was  violated." 

In  Leach  v.  New  York,  etc.  R.  Co.  89 
Hun  377,  35  N.  Y.  S.  305,  an  action  to  re- 
cover damages  for  a  delay  in  the  transpor- 
tation of  theatrical  equipment  whereby  the 
theatrical  company  was  prevented  from  giv- 
ing performances  advertised  for  a  certain 
afternoon  and  evening  and  was  compelled 
to  refund  money  received  from  advance  sales 
of  tickets  therefor,  the  court  held  that  the 
plaintiff  might  properly  prove  by  a  witness 
who  for  several  years  \iad  sold  tickets  at 
the  particular  theater,  for  the  purpose  of 
ascertaining  the  amount  of  the  total  sales 
at  the  performances  and  the  damages  sus- 
tained, that  generally  the  amount  realized 
from  advance  sales  of  tickets  at  the  theater 
was  about  one-fourth  of  the  .whole  amount 
of  the  receipts  from  the  tickets  sold. 
•  In  Delta  Table,  etc.  Co.  v.  Yazoo,  etc. 
R.    Co.    105   Miss.    861,    63    So.    272,   it  ap- 


peared that  a  manufacturer  of  solid  oak 
tables  delivered  certain  sample  tables  at  the 
freight  depot  of  a  railroad  company  for 
transportation  to  a  market  in  another  city 
where  they  were  to  be  esdiibited.  At  the 
time  of  the  delivery  of  the  tables  at  the 
railroad  offioe,  it  was  explained  to  the  agent 
of  the  railroad  company  that  the  tables 
were  shipped  as  samples  to  be  exhibited  at 
a  market  established  by  the  manufacturers^ 
of  the  country,  tliat  dealers  in  furniture 
throughout  the. country  patronized  the  mar- 
ket which  was  held  for  a  limited  time,  and 
unless  the  samples  were  delivered  on  a  speci- 
fied date  the  shipper  would  lose  'the  oppor- 
tunity of  selling  its  output.  The  tables  did 
not  reach  their  destination  in  time  but  ar- 
rived shortly  before  the  close  of  the  exhibit. 
Evidence  was  introduced  to  show  that  on 
the  occasion  of  previous  exhibits  the  ship- 
per had  successfully  competed  with  its  com- 
petitors and  sold  a  large  part  of  its  wares. 
It  was  held  that  this  evidence  afforded  a 
reasonable  basis  for  the  ascertainment  of  the 
amouftt  of  the  shipper's  special  damages, 
that  the  jury*  from  the  evidence  submitted 
to  it  should  have  been  authorized  to  pasi 
on  the  claim  of  lost  profits  and  that  the  trial 
court  erred  in  confining  the  plalntilTs  re- 
covery to  the  value  of  the  sample  tables  not 
delivered.  • 

However,  evidence  as  to  the  probable  pro- 
ceeds of  the  sale  of  tickets  for  a  perform- 
ance which  a  carnival  troupe  was  prei'tMitod 
from  giving  by  reason  of  a  delay  experienciMl 
in  the  transportation  of  the  troupe  and  its 
equipment,  has  been  held  to  be  too  specula- 
tive to  justify  a  recovery  of  damages  on 
such  a  basis.  Central  of  Georgia  R.  Co.  v. 
Weaver,  194  Ala.  ^37,  69  So.  521,  wherein 
the  court  said:  ^'It  was  his  [proprietor  of 
the  troupe]  obligation  to  establish  the  value 
of  the  loss  of  the  use  of  his  ^shows'  at  Alex- 
ander City.  This  he  undei*took  to  do  through 
means  of  an  estimate  of  what  he  would  have 
received  in  admission  fees  if  be  had  been 
open  for  business  that  day  at  that  place. 
Necessarily  it  could  not  be  told  what  that 
sum  would  have  been.  It  would  have  de- 
pended upon  the  number  of  people  afforded 
the  opportunity  to  see  the  attractions,  the 
rumber  that  would  have  desired,  that  day. 
to  se«  them,  and  the  number  willing  and 
jble  to  pay  to  see  them.  .  .  .  Any  claim 
for  damages  for  loss  of  the  nature  and  char- 
acter asserted  by  the  plaintift"  could  only  be 
predicated  of  what  admission  fees  the  show» 
would  have  received  on  that  day  at  Alex- 
ander City.  Such  a  basis  is  entirely  too 
uncertain,  and  is  affected  witli  too  manv  con- 
tingencies  incapable  of  anything  approach- 
ing definite  determination «  to  allow  a  re- 
covery as  upon  it.  It  seems  that  a  contrary 
conclusion    on    somewhat    similar    evidence 
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touching  a  similar  inquiry  wa«  attained  by 
the  Massachusetts  court  in  Weston  v.  Bos- 
ton, etc.  R.  Co.  190  Mass.  298,  76  N.  E. 
1060,  4  L.R.A.(X.S.)  569,  112  Am.  St.  Rep. 
330,  5  Ann.  Cas.  82o,  and  the  conclusion 
there  given  effect  may  be  said  to  find  sup- 
port in  the  few  decisions  mentioned  in  the 
opinion  and  in  the  annotator^s  note.  Never- 
theless we  are  unwilling,  after  due  consider- 
ation, to  apply  the  rule  of  that  case,  and 
others  in  its  line,  to  the  obviously  specu- 
lative matter  and  testimony  presented  in 
this  record." 

Carrier  Iffnorant  of  Purpose  of  Ship' 

ment. 

Where  a  carrier  has  no  knowledge  of  facts 
sufficient  to  cliarge  it  with  notice  that  prop- 
erty consigned  to  it  for  transportation  is 
theatrical  property,  or  that  it  is  urgently 
needed  at  the  place  of  its  destination,  the 
rule  that  the  gross  earnings  of  the  property, 
less  such  expenses  if  any  as  the  deprivation 
of  the  use  thereof  saved  the  owner,  should  be . 
the  amount  of  the  recovery,  does  not  apply. 
Thus  in  Brown  v.  Weir,  95  App.  Div.  78,  88 
X.  Y.  S.  479,  it  appeared  that  an  actress 
was  unable  to  appear  in  performances  in 
which  she  was  engaged  to  appear  because 
of  the  refusal  of  the  transportation  company 
into  whose  custody  she  had  consigned  her 
trunk  containing  her  theatrical  wardrobe 
for  transportation,  to  deliver  it  to  her  imtil 
certain  transportation  charges  w^hich  were 
alleged  to  be  excessive  were  paid.  Subse- 
quently the  transportation  company  admitted 
the  incorrectne<(s  of  the  charges  and  the 
trunk  was  delivered.  The  only  evidence  to 
charge  the  carrier  with  notice  of  the  neces- 
sity that  the  trunk  be  delivered  promptly 
was  the  fact  of  its  delivery  to  them  at  the 
door  of  the  theater.  It  was  held  that  the 
trial  court  improperly  rendered  judgment 
for  the  amount  which  the  plaintiff  would 
have  received  under  her  contracts  to  appear 
at  performances  during  the  time  her  trunk 
was  withheld  from  her,  for  tlie  reason  that 
no  evidence  was  introduced  of  any  knowledge 
on  the  part  of  the  transportation  company 
or  its  agents  at  the  point  of  shipment  that 
the  plaintiff  had  any  contracts  which  she 
could  not  fulfill  witliout  her   trunk. 

In  Georgia  R.  Co.  v.  Hayden,  71  Ga.  518, 
51  Am.  Rep.  274,  it  appeared  tliat  a  theat- 
rical manager  engaged  passage  for  himself 
and  troupe  over  the  railroad  of  the  defend- 
ant and  because  of  an  accident  they  were  de- 
layed in  reaching  their  destination  and  were 
unable  to  keep  an  engagement  to  give  a 
performance  at  a  certain  theater.  As  a  con- 
sequence the  money  received  for  the  tickets 
sold  for  the  performance  had  to  be  refunded. 
The  first  intimation  t^hat  the  defendant  com- 
pany had  of  the  business  arrangements   of 
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the  plaintiff  and  of  the  necessity  that  he 
should  be  subjected  to  no  delay  in  reaching 
his  destination  was  when  after  the  accident 
the  plaintiff  telegraphed  to  the  railroad  of- 
ficials of  his  difticultv,   ns^ked   for  an  extra 

• 

train  and  claimed  damages  for  his  anticipat- 
ed loss  by  reason  of  the  faihire  of  himself 
and  troupe  to  meet  their  theatrical  engage- 
ment. The  telegram  was  sent  at  an  un {Rea- 
sonable hour,  and  it  did  not  appear  from 
the  evidence  that  it  was  delivered  in  time 
to  remedy  the  condition  or  that  the  defend- 
ant company  had  the  means  at  its  disposal 
of  doing  so.  It  was  held  that  under  the 
circumstances  the  plaintifi'  wa«  not  entitled 
to  recover  the  amount  of  the  receipts  from 
the  sales  of  tickets  refunded  lesi>  the  railroad 
fare  of  the  troupe,  suc)i  damages  being  too 
remote  from  the  cause  to  which  thev  were 
attributed. 

It  is  held  in  the  reported  case  that  thoujih 
motion-picture  fihns  at  the  time  of  their  de- 
livery to  the  carrier  for  transportation  were 
declared  to  be  such,  and  it  was  stated  in 
eft'ect  that  they  "should  he  rushed  on  account 
of  a  showing,"  this  notice  was  not  enouprh 
to  lav  the  basis  for  a  recovery  of  the  al- 
leged  loss  of  profits  incurred  because  of  a 
delav  of  the  films  in  transit  and  the  neces- 
sary  substitution  of  a  less  attractive  produc- 
tion. 

In  Altschuler  v.  Atchison,  etc.  R.  Co.  155 
Wis.  146,  144  N.  \V.  294,  49  L.R.A.(X.S.) 
491,  it  appeared  that  because  of  a  delay 
in  the  transportation  of  the  members  of  an 
orchestra,  their  musical  instruments  and  bag- 
gage, the  orchestra  was  unable  to  give  a 
certain  matinee  performance  and  it  was 
claimed  that  for  the  same  reason  the  sale 
of  tickets  for  the  evening  performance  on  the 
same  day  was  diminiKhed.  It  was  shown 
that  the  carrier's  agent  prepared  the  itiner- 
ary for  the  plaintiff  and  his  orchestra,  knew 
the  nature  of  the  plaintiff's  business  and  also 
knew  that  the  latter  was  to  be  guided  by 
the  itinerary  in  giving  performances  by  his 
orchestra.  Tlie  jury  found  that  the  sale 
of  the  tickets  for  the  afternoon  performance 
would  have  realized  a  certain  sum  of  money, 
as  the  amount  named  had  been  refunded  to 
the  purchasers,  and  that  a  definite  sum  was 
lost  because  of  the  decreased  sale  of  tickets 
for  the  evening  performance.  A  judgment 
was  therefore  rendered  bv  the  trial  court  in 
favor  of  the  plaintiff  for  an  amount  equi- 
valent to  a  definite  percentage  of  the  gross 
receipts  of  these  performances  which  the 
plaintiff  had  shown  was  to  be  his  share 
thereof.  It  was  held  that  whether  the  car- 
rier had  knowledge  that  the  orchestra  was 
schetluletl  to  give  the  afternoon  perform- 
ance or  not  was  immaterial  as  it  did  know 
the  general  character  of  the  plaintiff's  busi- 
ness.  that  he  was  traveling  to  give  perform- 
ances  and   was   scheduled   to   arrive   at   his 
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destination  on  a  certain  nfteruoon,  and  that 
the  plaintiff  was  therefore  entitled  to  a  re- 
covery of  damages.  As  to  the  measure  of 
damages  it  was  held  that  the  plain tijff  was 
entitled  to  recover  his  percentage  of  the  re- 
funded receipts  of  the  omitted  afternoon 
performance,  but  that  the  evidence  as  to  the 
loss  of  the  receipts  from  the  evening  per- 
formance because  of  the  diminished  attend- 
ance resulting  as  alleged  from  the  failure  of 
the  instruments,  etc.,  to  arrive  in  time  for 
tlie  afternoon  performance,  was  speculative 
and  conjectural  and  could  not  form  a  basis 
from  which  the  jury  could  find  any  dam- 
ages. 


BOARD  OF  COUNTY  COMMISSION- 
ERS OF  CREEK  COUNTT 

V. 

BRUCE  ET  AL. 

Oklahoma  Supreme  Court — October  5,  1915. 
SI   Okl^.  54:1;  152  Pac.   125, 


Public  Officers  —  Compentation  —  Ad- 
ditional Duties  Imposed  after  Com- 
meuoenient  of  Term. 

A  public  oftioer  is  l)ound  to  perform  the 
duties  of  his  oflice  for  tlie  compensation  fixed 
by  law.  This  is  true  as  to  additional  duties 
imposed  upon  the  office  by  the  legislature 
after  he  enters  upon  his  term,  provided  such 
duties  are  germane  to  the  office. 

[See  note  at  end  of  this  case.] 

Same. 

Chapter  19,  sec.  1,  Sess.  Laws  1905,  put 
in  force  in  the  state  of  Oklahoma  by  section 
18  of  the  schedule  of  the  constitution,  fixed 
the  salary  of  the  county  clerks  of  the  various 
counties  of  the  state.*  The  authority  con- 
ferred upon  county  clerks  to  issue  hunting 
licenses,  under  the  act  of  the  legislature  ap- 
proved March  8.  1909  (chapter  19,  Sess.  Laws 
1009).  are  additional  duties  conferred  upon 
the  ofiice  of  county  clerk,  and  are  germane  to 
such  office;  and  the  fees  authorised  to  be  re- 
tained by  clerks  for  issuing  hunting  licenses 
imder  section  9,  art.  4,  of  such  act  should  be 
accounted  for  by  them,  and  they  are  not  en- 
titled to  retain  the  same  as  additional  com- 
])onsation  for  such  services. 

[See  note  at  end  of  this  case.] 

Same. 

The  salary  of  county  clerks  being  definitely 
fixed  by  chapter  19.  sec.  1,  Sess.  Laws  1905, 
ntid  the  duties  imposed  upon  the  office  of 
<»ounty  clerk  under  chapter  19,  Sess.  Laws 
1909.  being  additional,  the  fees  authorized  to 
lie  retained  under  section  9,  art.  4,  of  said 
:ut  could  not  be  retained  bv  the  clerks  as 


additional  compensation,  for  to  do  so  would 
violate  section  19»  art.  23,  of  the  constitution, 
prohibiting  the  increase  of  the  emoluments  of 
an  office  during  its  term. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Error  to  District  Court»  Oeek  county: 
Stanfield,  Judge. 

Action  by  Board  of  County  Commissioners 
of  Creek  County,  plaint ifi",  against  Abner 
Bruce  et  al.,  defendants.  Judgment  for  de- 
fendants. Plaintiff  brings  error.  The  facts 
are  stated  in  the  opinion.    Reverhed. 

W.   Morris  Hwrrison  and   Vick  8.  Decker 
for  plaintiff  in  error. 
J".  E.  Thrift  for  defendants  iu  error. 

[542]  Dudley,  C. — ^The  parties  occupy  the 
same  position  liere  that  they  did  in  the  trial 
court,  and  for  convenience  we  shall  refer  to 
them  accordingly.  The  defendant  Bruce  was 
the  duly  elected,  qualified  and  acting  county 
'clerk  of  Creek  county  from  the  advent  of 
statehood  to  January  7,  1911.  He  gave  bond 
for  the  fs^ithful  performance  of  his  duties, 
with  the  defendants  Jones,  Cummins,  and 
Humphreys  as  sureties  thereon.  Under  the 
law  in  force  in  the  Territory  of  Oklahcnui  at 
the  time  of  the  adoption  of  the  Constitution, 
the  full  compaisation  to  be  allowed  him  as 
county  clerk  was  $1,600  per  annum.  Chapter 
19,  sec.  1,  Session  Laws  1905.  Under  the  act 
of  the  Legislature  of  the  State  of  Oklahoma 
approved  March  8,  1909,  entitled  "An  act 
to  protect  fish,  game,  birds,"  etc.,  known  as 
the  Game  Law,  county  clerks  of  the  various 
counties  of  this  state  were  authorized  to  issue 
hunting  licenses  and  charge  and  retain  a  fee 
of  25  cents  for  each  [643]  license  issued  by 
them.  Section  9,  art.  4,  c.  19,  Session  Laws 
1909.  After  the  passage  and  approval  of  this 
act  the  defendant  Bruce,  as  county  clerk  of 
said  county,  received,  collected,  and  retained 
$402.25  as  fees-  for  issuing  hunting  licenses. 
He  did  not  report  and  account  for  these  fees 
to  the  county,  but  retained  and  appropriated 
the  same  to  his  own  use  and  benefit. 

In  April,  1912,  the  plaintiff,  the  board  of 
county  commissioners  of  said  county,  com- 
menced this  action  in  the  district  court  of 
said  county  against  the  defendant  Bruce  and 
the  sureties  upon  his  bond  to  recover  the 
amount  of  the  hunting  license  'fees  so  col- 
lected, received,  and  retained  by  the  defend^ 
ant  Bruce  as  county  clerk.  A  demurrer  was 
sustained  to  the  petition  and  exceptions  saved. 
The  plaintiff  stood  upon  its  petition  and  de- 
clined to  plead  further.  Whereupon  judg- 
ment was  rendered  against  it,  distnissing 
the  action  at  its  cost,  from  which  it  has 
perfected  an  appeal  to  this  court. 
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The  only  <|uestioii  presented  by  tiie  record 
is  whether  or  not  the  defendant  Bruce  had 
a  right  to  retain  these  fees,  in  addition  to  the 
salary  allowed  him  by  law  at  the  time  of  his 
election  and  qnalificaiion.  If  so,  the  judg- 
ment of  the  trial  court  should  be  affirmed; 
otherwise  reversed  and  remanded.  Under 
section  2,  art.  17,  of  the  Constitution,  county 
clerks  of  the  various  counties  of  this  state 
were  county  officers.  The  law  in  force  in  the 
Territory  of  Oklahoma  at  the  time  of  the 
adoption  of  the  Constitution  controlled  as  to 
the  salaries  of  the  county  clerks  of  the  state. 
Section  18  of  the  Schedule  of  the  Constitution 
provides : 

**XJntil  otherwise  provided  by  law,  the 
terms,  duties,  powers,  qualifications,  and  sal- 
ary and  compensation  of  all  county  and  town- 
ship officers,  not  otherwise  provided  by 
[544]  this  Constitution,  shall  be  as  now  pro- 
vided by  the  laws  of  the  Territory  of  Okla- 
homa for  like  named  officers.    ..." 

Chapter  19,  sec.  1,  Session  Laws  1905,  was 
in  force  in  the  Territory  of  Oklahoma  at  the 
time  of  the  adoption  of  the  Constitution. 
This  act  fixes  the  salary  of  the  defendant 
Bruce  at  $1,600  per  year,  and,  by  virtue  of 
the  foregoing  constitutional  provision,  this 
act  was  continued  in  force  in  the  State  of 
Oklahoma.  It  follows,  therefore,  that  the 
full  compensation  to  be  allowed  the  defend- 
ant Bruce  as  county  clerk  was  $1,600. 

The  defendants  contend  that  the  duties 
imposed  upon  the  county  clerk,  under  section 
9,  art.  4,  c.  19,  Session  Laws  1900,  are  extra- 
official  duties,  and  not  additional,  and  there- 
fore defendant  Bruce  is  entitled  to  receive  the 
compensation  provided  for  for  the  perform- 
ance of  such  duties.  Upon  the  other  hand, 
^e  plaintiff  contends  that  the  duties  are 
additional,  and  that  he  should  perform  them 
without  additional  compensation. 

As  a  general  rule,  a  public  officer  is  bound 
to  perform  th»  duties  of  his  office  for  the 
compensation  fixed  by  law.  This  is  true  as  to 
additional  duties  imposed  upon  an  officer  by 
Legislature  after  he  enters  upon  his  term,  so 
long  as  these  duties  are  germane  to  the  office. 
Finley  v.  Territory,  12  Okla.  621,  73  Pac.  273 ; 
Mechem  on  Public  Officers,  sec.  862;  Throop 
<m  Public  Officers,  sec.  478 ;  Evans  v.  Trenton, 
24  N.  J.  L.  764;  People  v.  New  York,  1  Hill 
(N.  Y.)  362;  Moore  v.  Nation,  80  Kan.  672, 
103  Pac.  107,  23  L.R.A.(N.S.)  1116,  18  Ann. 
Cas.  397;  Anderson  v.  Grant  Coimty,  44 
Okla  164, 143  Pac.  1145;  Broaddus  v.  Pawnee 
County,  16  Okla.  473,  88  Pac.  260.  In 
Mechem  on  Public  Officers,  supra,  it  is  said: 

[645]  "An  officer  who  accepts  an  office  to 
which  a  fixed  salary  or  compensation  is  at- 
tached is  deemed  to  undertake  to  perform  its 
duties  for  the  salary  or  compensation  fixed, 
though  it  may  be  inadequate,  and  if  the 
proper  authorities  increase  its  duties  by  the 
addition  of  others  germane  to  the  office,  the 


officer  must  perform  them  without  extra  com- 
pensation. Neither  can  he  recover  extra 
compensation  for  incidental  or  coUaters^  serv- 
ices which  properly  belong  to  or  form  a  part 
of  the  main  office." 

And  in  the  case  of  Moore  v.  Nation,  supra, 
in  the  syllabus  it  is  said  : 

"When  a  public  official  takes  office,  he 
undertakes  to  perform  all  its  duties,  although 
some  of  them  may  be  called  into  activity  for 
the  first  time  by  legislation  occurring  after 
he  enters  upon  his  term.  In  such  an  event 
he  must  perform  the  increased  service  without 
increased  compensation,  unless  the  Legisla- 
ture has  the  power  and  sees  fit  to  grant  him 
additional  pay." 

Are  the  duties  Imposed  upon  the  derk  by 
section  9,  art.  4,  supra,  germane  to  the  office 
of  county  clerk?  If  so,  they  are  additional 
duties,  and  the  defendant  should  perform 
them  without  extra  compensation.  We  think 
these  duties  are  germane.  The  Legislature, 
in  conferring  this  authority  upon  the  county 
clerk,  intended  to  make  it  convenient  for 
citizens  of  the  various  counties  to  obtain 
hunting  licenses.  The  duty  is  a  public  one 
to  the  citizens  of  the  various  counties,  and  is 
germane  to  the  office  of  county  clerk.  The 
authority  is*  conferred  upon  the  office,  and 
not  the  individual.  Finley  v.  Territory,  su- 
pra. Under  the  law,  a  county  clerk  may  take 
acknowledgments  to  deeds  and  other  written 
instruments.  The  law  provides  that  he  may 
charge  a  fee  for  this  service.  In  performing 
this  service  he  does  not  serve  the  county  in 
purely  county  business,  but  he  serves  the 
public  generally  in  this  capacity.  [546]  Tliis 
is  a  duty  that  is  germane  to  the  office  of 
county  clerk,  made  so  by  law.  We  can  see  no 
reason  why  the  duty  of  issuing  a  county  hunt- 
ing license  is  not  germane  to  the  office  of 
county  clerk.  The  defendants  urge,  however, 
that  this  power  could  have  been  conferred 
upon  any  individual  in  the  county  or  upon 
any  other  county  officer.  This  may  be  true,  but 
it  was  not  done.  The  Legislature  conferred 
it  where  it  thought  best  to  confer  it.  Tlie 
Legislature  might  authorize  any  county  offi- 
cial having  a  seal  to  take  acknowledgment  to 
deeds,  etc.  We  think  that  the  fact  that  the 
authority  might  have  been  conferred  upon 
some  one  else,  or  some  other  county  officer, 
is  immaterial.  The  Supreme  Court  of  Kansas, 
in  the  case  of  Moore  v.  Nation,  supra,  in  dis- 
cussing what  duties  are  germane,  announces 
this  rul^: 

"The  duties  of  a  public  office  Include  all 
those  which  fairly  lie  within  its  scope,  those 
which  are  essential  to  the  accomplishment  of 
the  main  purposes  for  which  the  office  was 
created,  and  those  which,  although  incidental 
and  collateral,  are  germane  to  or  serve  to 
promote  or  benefit  the  accomplishment  of  the 
principal  purposes.  All  such  duties  are  offi- 
cial, and  the  incumbent  may  be  compelled  to 
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perform  them.  Duties  not  so  related  to  an 
urtice  are  unofficial,  cannot  rightfully  be  at- 
tached to  it^  and  tlie  incumbent  is  not  obliged 
to  perform  them.*' 

The  Supreme  Court  of  Wisconsin,  in  the 
case  of  Barron  County  v.  Beckwith,  142  Wis. 
.319,  124  N.  W.  1030,  30  L.R,A.(N.S.)  810, 
133  Am.  St.  Rep.  1079,  had  under  considera- 
tion a  question  similar  to  the  one  under  con- 
sideration here,  and  announced  this  rule : 

"The  fees  or  compensation  to  be  turned  over 
to  the  county  treasurer  by  a  county  clerk  who 
is  by  statute  upon  a  salary  in  lieu  of  all  fees 
or  compensation  for  services  rendered  by  him 
which  shall  be  so  turned  over  include 
[547]  fees  collected  under  the  naturalization 
laws  of  the  United  J^tatcs,  which  authorize 
and  permit  him  to  retain  a  portion  of  the 
fee  received,  although  the  federal  law  is 
])assed  subsequently  to  the  state  law,  so  that 
the}'  were  not  directly  in  contemplation  when 
the   state   law   was  passed." 

Beckwith  was  the  clerk  of  the  circuit  court 
of  Barron  county,  on  a  fixed  salary  basis. 
During  his  term  of  office  he  received  and  col- 
lected a  large  amount  of  fees  in  naturaliza^ 
tion  proceedings,  under  an  act  of  Congress  ap- 
proved June  29.  1906  (34  Stat.  600,  c.  3592, 
^ec.  13  IV.  S.  Couip.  St.  1913,.  sec.  4372]). 
Under  this  act  he  was  to  retain  one-half  of 
the  fees  collected  and  remit  the  other  to  the 
Bureau  of  Immigration  and  Naturalization. 
This  he  did,  but  did  not  account  to  the  county 
for  the  fees  he  received,  but  retained  the  same, 
claiming  that  he  had  a  right  to  them.  The 
court  lield  that  he  did  not,  and  that  he  must 
account  for  the  fees  to  the  county.  Tliis  is  a 
much  stronger  case  than  that  one,  because  in 
this  case  the  state  Legislature  imposed  the 
duties,  whereas  in  that  case  Congress  did  so. 

The  Supreme  Court  of  California,  in  the 
case  of  San  Francisco  v.  Mulcrevy,  15  Cal. 
App.  11,  113  Pac.  339,  in  construing  the  same 
act  of  Congress,  reached  the  same  conclusion 
as  the  Supreme  Court  of  Wisconsin.  The 
reasoning  in  support  of  the  rule  announced 
in  these  cases  is  clear  and  forcible,  and  is 
applicable  to  the  question  under  consideration 
here. 

The  Supreme  Court  of  Utah,  in  the  case  of 
Eldredge  v.  Salt  Lake  Coimty,  37  Utah  188, 
160  Pac.  939 :  and  the  Supreme  Court  of  Ore- 
gon, in  the  case  of  Fields  v.  Multnomah  Coun- 
ty, 64  Ore.  117.  128  Pac.  1045,  44  L.R.A. 
(N^.S. )  332.  in  considering  the  same  act  of 
Congress,  reached  a  dill'erent  conclusion. 

[548]  The  folloAving  additional  authorities 
support  our  conclusion:  State  v.  Silver,  9 
Xeb.  88,  2  N.  W.  215;  Bayha  v.  Webster 
County,  18  Xeb.  131,  24  X.  W.  457;  BackiLs 
V.  Wayne  County,  99  Mich.  218,  58  K.  W.  62 ; 
Hennepin  C\>unty  v.  Dickey,  86  Minn.  331.  90 
X.  W.  775;  Power  v.  Douglas  County,  75  Neb. 
734,  106  X.  W.  7S2:  State  r.'  Johnson,  111 
Minn.  10,  126  X.  W.  479;  Douglas  County  y. 


Broadwell,  96  Neb.  682,  148  N.  W.  930 ;  Fin- 
ley  V.  Territory,  supra,  and  cases  therein 
cited. 

Tliese  increased  duties  were  conferred  upon 
the  county  clerk,  and  not  upon  the  individual. 
He  received  the  fees  by  virtue  of  being  county 
clerky  affixed  the  county  seal,  and  perfomied 
public  services  from  the  citizens  of  his  county. 
The  duties  were  germane,  the  services  addi- 
tional, and  he  should  account  for  the  fees. 

Having  reached  the  .conclusion  that  the 
duties  are  additional,  and  therefore  that  the 
defendant  should  perform  them  without  addi- 
tional compensation,  there  is  another  reason 
why  he  is  not  entitled  to  these  fees,  and  that 
is  to  permit  him  to  retain  them  would  in- 
crease the  emoluments  of  his  office,  in  viola- 
tion of  section  10,  art.  23,  of  the  Constitution. 
Greer  County  v.  Henry,  33  Okla.  210, 126  Pac. 
761;  Jones  v.  Louthan,  35  Okla.  407,  130  Pac. 
139;  Beaver  County  v.  Culwell,  41  Okla.  712, 
139  Pac.  979;  Privett  v.  Grant  County,  44 
Okla.  523,  145  Pac.  323.  Section  10  of  article 
23  and  section  18  of  the  Schedule  of  the  Con- 
stitution are  construed*  in  the  for^^oii^  cases. 

[649]  The  L^slature  not  having  the  au- 
thority to  increase  the  salary  of  the  defend- 
ant Bruce  as  county  clerk  during  his  t^m  of 
office  by  the  addition  of  increased  and  addi- 
tional duties  germane  to  the  office,  it  is  fair 
to  assume  that  It  did  not  intend  to  increase 
his  salary  and  permit  him  to  retain  the 
hunting  license  fees  under  section  9,  art.  4, 
c.  19,  Sessions  Laws  1909. 

The  judgment  of  the  trial  court  shoiild  be 
reversed  and  remanded. 

By  the  CotTBT. — It  is  so  ordered. 


NOTE. 

RisHt  of  Public  Officer  to  Additional 
Compenflation  for  Duties  Imposed 
after  Coninienoenient  of  Terni  in  Ab- 
sence of  Statutory  Anthority  There- 
for. 

Introductory,  1062. 
Duties  Germane  to  Office: 

General  Rule,  1063. 

Application  of  Rule,   1065. 
Duties  Foreign  to  Office,  1067. 


Introductory, 

It  is  the  purpose  of  this  note  to  treat  only 
of  the  right  of  a  public  officer  to  additional 
compensation  for  duties  imposed  after  the 
commencement  of  his  term,  in  the  absence  of 
statutory  authority  therefor. 

Cases  dealing  with  a  constitutional  pro- 
vision against  increasing  the  compensation 
of  an  officer  during  his  term,  as  applied  where 
new  duties  are  imposed  ( see  the  note  to  Moore 
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V.  Nation,  18  Anii.  Ca«.  397),  are  not  con- 
sidered, except  in  so  far  aB  they  directly  affect 
the  questicm  under  consideration. 

C<Mi8tiUitional  provisions  in  most  juris- 
•dictioas  declare,  in  effeet,  that  the  salary  or 
emoloments  of  a  public  officer  shall  not  be 
increased  or  diminished  after  his  election  or 
aj^ointment.  Under  such  a  provision  it  was 
held  in  Kearney  t.  Board  of  State  Auditors, 
189  Mich.  666,  155  N.  W.  610,  that  an  officer 
could  not  recover  additional  compensation  for 
extra  duties  imposed  after  the  commencement 
of  Ilia  term  by  simply  withdrawing  from,  and 
again  resuming  his  incumbency  for  that  term. 
To  allow  it,  it  was  said,  would  be  subversive 
of  the  Bpirii  if  not  the  letter  of  the  consti- 
tutional provision  and  contrary  to  the  funda- 
mental principles  of  public  policy  underlying 
constitutional  and  statutory  restrictions  of 
this  character. 

A  public  officer  cannot  legally  claim  addi- 
tional compensation  for  the  discharge  of  his 
duties  though  the  salary  may  be  a  very  in- 
adequate remiuieration  for  the  services,  nor 
•does  it  alter  the  case,  that  by  subsequent  stat- 
utes or  ordinances  his  duties  are  increased 
and  not  his  salary.  Decatur  v.  Vermillion,  77 
111.  315. 

"It  is  of  the  last  importance  that  any  and 
<?very  public  officer  entering  upon  the  dis- 
charge of  his  duties  should  know  once  and 
for  all  that,  be  the  duties  onerous  or  be  they 
easy,  the  compensation  for  them  must  be  that 
fixed  by  law.  and  that  only.  .  .  .  The 
successful  effort  to  obtain  office  is  not  un- 
frequently  followed  by  efforts  to  increase  its 
emoluments,  while  the  incessant  changes 
which  the  progressive  spirit  of  the  times  is 
introducing,  effect  almost  every  year  changes 
in  the  character  and  additions  to  the  amount 
of  duty  in  almost  every  official  station;  and 
to  allow  the  changes  and  additions  to  lay  the 
foundation  of  claims  for  extra  services  would 
&oon  introduce  intolerable  mischief."  Buck 
V.  Eureka,  109  Cal.  504,  42  Pac.  243,  30  L.R.A. 
409. 

"A  person  accepting  a  public  office  takes 
it  with  its  burdens,  and  whenever  those  be- 
come insufferably  oppressive  he  may  resort 
to  that  excellent  and  adequate  remed}'  which 
a  wise  legislative  foresight  has  provided,  viz., 
a  letter  of  resignation  addressed  to  the  proper 
authority."  State  v.  Meserve,  68  Keb.  461, 
78  N.  W.  721.  See  also  the  note  to  Boh  art 
V.  Anderson,  20  Ann.  Cas.  142,  wherein  is 
discussed  the  right  of  a  public  officer  to  com- 
pensation in  the  absence  of  a  statutory  pro- 
vision therefor. 

JHUiea  Germane  to  01fi.ce. 

General  Rulb. 

It  Is  Weir  established  that  the  incumbent  of 
a  public  office  takes  it  cum  onere,  that  is, 


with  a  liability  of  having  imposed  on  him 
after  the  commencement  of  his  term,  addi- 
tional duties  germane  to  the  office  without  a 
corresponding  addition  to  his  com^iensation. 

United  States. — Converse  v.  U.  S.  21  How. 
463,  16  U.  S.  (L.  ed.)  192;  Hall  v.  U.  S.  91 
U.  S.  569,  23  U.  S.  (L.  ed.)  446;  Yates  v. 
National  Home,  103  U.  8.  674,  26  U.  S. 
(L.  ed.)  452;  U.  S.  v.  King,  147  U.  S.  676, 
13  8.  Ct.  439,  37  U.  S.  (L.  ed.)  328;  Gibson 
V.  Peters,  150  U.  S.  342,  14  S.  Ct.  134,  37 
U.  S.  (L.  ed.)  1104;  Mullett  v.  U.  S.  150 
U.  S.  566,  14  S.  Ct.  190,  37  U.  8.  (L.  ed.) 
1184;  Woodwell  v.  U.  S.  214  U.  8.  82,  29  8. 
Ct.  576,  53  U.  8.  (L.  ed.)  919;  Evans  v.  U.  S. 
226  U.  8.  567,  33  8.  Ct.  133,  57  U.  S.  (L.  ed.) 
353;  Andrews  v.  U.  8.  2  Story  202,  1  Fed. 
Oas.  No.  381;  U.  8.  v.  White,  Taney  162,  28 
Fed.  Cas.  16,684;  U.  8.  v.  Smith,  1  Bond  68, 
5  Am.  L.  Reg.  268,  27  Fed.  Cas.  No.  16,321 ; 
Burr  V.  Dist.  of  Columbia,  17  Ct.  CI.  383; 
Bartlett  v.  U.  8.  26  Ct.  CI.  389.  See  also 
Gratiot  v.  U.  8.  4  How.  80,  11  U.  8.  (L.  ed.) 
884;  Brown  v.  U.  8.  9  How.  487,  13  U.  8. 
(L.  ed.)   228. 

Calif omia. — ^Love  v.  Baehr,  47  Cal.  364; 
Rowe  V.  Kern,  72  Cal.  353,  14  Pac.  11;  Buck 
V.  Eureka,  109  Cal.  504,  42  Pac.  243;  Irwin 
V.  Yuba,  119  Cal.  686,  62  Pac.  35;  Humboldt 
County  V.  Stern,  136  Cal.  63,  68  Pac.  324; 
San  Francisco  v,  Mulcrevy,  15  Cal.  App.  11, 
113  Pac.  339.  See  also  Sacramento  County 
V.  Pfund,  165  Cal.  84,  130  Pac.  1041. 

Colorado. — Locke  v.  Central,  4  Colo.  65,  34 
Am.   Rep.  66. 

Georgia. — ^Decatur  v.  Cox,  65  Ga.  80. 

lUmois. — ^Decatur  v.  Vermillion,  77  TJl. 
315;  Bmmer  y.  Madison  County,  111  111.  11; 
Sidway  v.  South  Park  Com'rs,  120  111.  496, 
11  N.  E.  852:  Parker  v.  Richland  County, 
214  111.  165,  73  X.  E.  4.^)1;  Jones  v.  O'Connell, 
266  111.  443,  107  N.  E.  731;  Allen  v.  U.  S. 
Fidelity,  etc.  Co.  269  111.  234,  109  N.  E.  1034; 
Madison  County  v.  Brunier,  13  111,  App.  599; 
Dougherty  v.  People,  42  111.  App.  494 ;  People 
V.  Lyons,  168  111.  App.  396.  See  also  Cook 
V.  Wren,  43   111.   App.  388. 

Indiana. — Turpen  v.  Tipton  County,  7  Ind. 
172;  Nowles  v.  Jasper  County,  86  Ind.  179; 
Ex  p.  Harrison,  112  Ind.  329,  14  X.  E.  22.'). 

Iowa. — Upton  v.  Clinton,  52  la.  311,  3 
N.  W.  81;  Palo  Alto  Co.  v.  Burlingame,  71 
la.  201,  32  N.  W.  259;  Adams  County  v. 
Hunter.  78  la.  328,  43  X.  W.  208;  Ryce  v. 
Osage,  88  la.  558,  55  N.  W.  532;  Peters  v. 
Davenport,  104  la.  625,  74  X.  W.  6. 

Kansas. — McBrian  v.  Xation,  78  Kan.  66.5, 
^  97  Pac.  798;  Moore  v.  Xation,  80  Kan.  672, 
'  18  Ann.  Cas.   397,  103  Pac.  107,  23  L.R.A. 
(N.S.)  1115. 

Kentitcky. — Covington  v.  Mayberry,  9  Bush 
305;  Board  of  Education  v.  Moore,  114  Ky. 
640,  71  8.  W.  621;  James  v.  Duffy,  140  Ky. 
604,  131  8.  W.  489,  140  Am.  »St.  Rep.  404: 
Fox  V.  Lantrip,  169  Ky.  759,  185  S.  W.  136; 
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Beauchamp  v.  Snider,  170  Ky.  220,  185  S.  W. 
868;  Jefferson  County  y.  Waters,  114  Ky.  48, 
70  S.  W.  40,  24  Ky.  L.  Rep.  816. 

LouisiaTka, — ^Mandell  v.  New  Orleans,  21 
La.  Ann.  9. 

ifaine.--May  v.  Auburn,  112  Me.  143,  91 
Atl.  177. 

Jfors/Zand.— Chandler  v.  State,  5  Ear.  &  J. 
284. 

MicMffOit^ — ^Detroit  y.  Redfield,  19  Mich. 
376;  People  v.  Calhoun  County  Sup'rs,  36 
Mich.  10;  Backus  v.  Wayne  County,  09  Mich. 
218,  58  N.  W.  62  f  Gardner  v.  Newaygo  Coun- 
ty, 110  Mich.  94,  67  N.  W.  1091;  Kearney  v. 
Board  of  State  Auditors,  189  Mich.  666,  155 
N.  W.  510.  See  also  People  v.  Whittemore, 
2  Mich.  307. 

Missouri, — State  ▼.  Holladay,  67  Mo.  64. 

Mofbtcuia, — ^Territory  v.  Carson,  7  Mont. 
417,  16  Pac.  569;  State  v.  Diet.  Ct.  44  Mont, 
318,  Ann..Cas.  1913B  396,  119  Pac.  1103. 

Nebraska. — State  v.  Silver,  9  Neb.  88,  2 
N.  W.  216;  Bayha  v.  Webster  County,  18 
Neb.  131,  24  N.  W.  457;  State  v.  Me- 
serve,  58  Neb.  451,  78  N.  W.  721;  State  v. 
Eskew,  64  Neb.  600,  90  N.  W.  629. 

Neto  Jersey. — ^Evans  v.  Trenton,  24  N.  J.  L. 
764;  State  v.  Kelsey,  44  N.  J.  L.  1. 

New  Yorfc.— Wendell  v.  Brooklyn,  29  Barb. 
204;  People  v.  White,  54  Barb.  622;  Bruns  v. 
X.  y.  6  Daly  156;  People  v.  N.  Y.  1  Hill 
362;  Oakley  v.  N.  Y.  4  Hun  72;  Palmer  v. 
N.  Y.  2  Sandf.  318;  Cowan  v.  N.  Y.  6  Thomp. 

6  C.  151;  Hatch  v.  Mann.  15  Wend.  44;  Conk- 
right  V.  Brooklyn,  25  Misc.  386,  65  N.  Y.  S. 
513;  People  v.  Mitchell,  220  N.  Y.  86,  115 
N.  E.  271. 

North  i>a/M><w..— State  ▼.  Stockwell,  23  N. 
D.  70,  134  N.  W.  767. 

OWo.— Lewis  v.  State,  11  Ohio  Cir.  Dec. 
647,  21  Ohio  Cir.  Ct.  410. 

OMahofna. — ^Broaddus  v.  Pawnee  County, 
16  Okla.  473,  88  Pac.  250;  Jones  v.  Louthan, 
35  Okla.  407, 130  Pac.  139;  Anderson  v.  Grant 
County,  44  Okla.  164,  143  Pac.  1145.  And  see 
the  reported  case. 

Pennsylvama. — Russell  y.  Luzerne  County, 

7  Kulp  279,  5  Del.  Co.  Rep.  468;  Pierie  v. 
Philadelphia,  1  Pa.  Dist.  277;  Fayette 
County  v.  County  Com'rs,  18  Pa.  Dist.  217; 
Leigh  County  v.  Senunel.  124  Pa.  St.  358; 
16  Atl.  876;  Rothrock  t.  Easton  School  Dist. 
133  Pa.  St.  487,  19  Atl.  483;  Lancaster  Coun- 
ty v.  Fulton,  128  Pa.  St  48,  18  Atl.  3,84,  5 
L.R.A.  436;  Nelson  v.  Beaver  County,  219 
Pa.  St.  320,  68  Atl.  832;  Bovaird  v.  Brad^ 
ford,  232  Pa.  St.  600,  81  Atl.  719 ;  Schuylkill 
County  V.  Wiest,  257  Pa.  St.  425,  101  AtL  761. 
See  also  Com.  v.  Kromer,  4  Pa.  County  241. 

Temt^ssee, — State  y.  Allen,  46  S.  W.  .303. 

Utah.^BaxUh  Y.  Cutler,  6  Utah  409,  24 
Pac.  526. 

WashinffUm.—YouBg  v.  Millett,  19  Wash. 
489,  53  Pac.  823. 


Wisoonsiat. — Barron  County  v.  Beckwith, 
142  Wis.  519,  124  N.  W.  1030,  135  Am.  Si. 
Rep.  1079,  30  L.RJL(N.S.)  810. 

Thus  it  was  said  in  Burr  y.  Dkit.  of  Go- 
lumbia,  17  Ct.  CL  383:  "It  is  a  well-Mttled 
rule  that  a  person  accepting  a  public  office,, 
-tvith  a  fixed  salary,  is  bound  to  perform  the 
duties  of  the  office  for  the  salary.  He  can- 
not legally  claim  additional  compensation 
for  the  discharge  of  these  duties,  even  though 
the  salary  may  be  a  very  inadequate  remuner- 
ation for  the  services.  Nor  does  it  alter  the 
case  that  by  subsequent  statutes  or  ordinances, 
his  duties,  within  the  soope  of  the  chartered 
powers  pertaining  to  the  office,  are  increased, 
and  not  his  salary.  Whenever  he  considers- 
the  compensation  inadequate  he  is  at  liberty 
to  resign." 

A  federal  statute  (Rev.  St.  §  1765,  8  Fed. 
St.  Ann.  [2d  ed.]  p.  936)  specifically  pro- 
hibits extra  compensation  to  public  officers 
for  duties  imposed  on  them  after  the  com- 
mencement of  the  term  of  office  unless  such 
compensation  is  specially  authorized  by  law 
and  the  appropriation  therefor  explicitly 
states  that  it  is  additional  compensation  for 
extra  services.  See  Woodwell,  v.  U.  S,  214 
U.  S.  82,  29  S.  Ct.  579,  53  U.  S.  (L.  ed.)  919. 
It  was  said  of  this  statute  in  U.  S.  v.  King. 
147  U.  S.  676,  13  S.  Ct.  439,  37  U,  8.  (L.  ed.> 
328,  that  "it  cuts  up  by  the  roots  these 
claims  by  public  officers  for  extra  compensa- 
tion, on  the  ground  of  extra  services.  Tliere 
is  no  discretion  left  in  any  officer  or  tribunal 
to  make  the  allowance,  unless  it  is  authorized 
by  some  law  of  Congress.  The  prohihitioii 
is  general,  and  applies  to  all  public  officers* 
or  quasi  public  officers,  who  have  a  fixed 
compensation."  Referring  to  the  same  stat- 
ute it  was  said  in  MuUett  y.  U.  8.  160  U.  S. 
566,  14  S.  a.  190,  37  U.  S.  (L.  ed.)  1184: 
"Obviously,  the  purpose  of  Congress,  as  dis- 
closed by  these  sections,  was  that  every  offi- 
cer or  regular  employee  of  the  government 
should  be  limited  in  his  compensation  to  suclx 
salary  or  fees  as  were  by  law  specifically  at- 
tached to  his  office  or  employment.  'Extras,' 
which  are  such  a  fruitful  subject  of  disputes 
in  private  contracts,  were  to  be  eliminated 
from  the  public  service." 

When  a  public  officer  in  the  employ  of  the 
government  at  a  fixed  salary  is  employed 
during  his  term  to  render  services  which,  if 
not  strictly  appertaining  to  his  office  or  posi- 
tion, are  of  the  same  general  character  and 
to  be  performed  at  the  same  place,  he  can- 
not in  the  absence  of  express  statutory  pro- 
vision recover  additional  compensation  for 
.  the  extra  service  imposed  upon  him.  Mul- 
'  lett  v.  U.  S.  150  U.  S.  566,  14  S.  CL  190,  37 
U.  S.   (L.  ed.)   1184. 

Where  the  duties  required  to  be  performed 
by  an  officer  of  the  United  States  are  strictly 
official  and  fall  within  the  ordinary  range 
thereof,  then,  although  th^  may  be  imposed 
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by  laws  puaed  after  he  came  into  office  or       occupied  two  offices  from  which  he  received 
may  be  additional  to  the  original  duties  of  «  the  annual  salaries  of  $2,000  and  $1,000  re- 


xhe  officer,  he  must  be  deemed  to  take  and 
hold  the  office  cum  onere;  and  however  in- 
^uieqoate  the  compensation  may  be  for  his  la- 
bor and  services,  he  must  content  himself 
-with  ^e  salary  and  fees  allowed  by  law,  and 
look  to  the  bounty  of  Congress  for  any  addi- 
tional reward.  Andrews  v.  U.  S.  (U.  S.) 
2  Story  202,  1  Fed.  Gas.  No.  381. 

From  the  rule  that  a  public  officer  accepts 
liis  office  with  all  the  burdens  and  incon- 
veniences which  are  imposed  'by  it,  it  follows 
as  a  <!orollary  that  an  officer  whose  emolu- 
ments are  derived  from  the  allowance  of  fees 
for  particular  services,  may  be  required  to 
perform  other  official  services  without  addi- 
tional compensation.  Ex  p.  Harrison,  112 
Ind.  329,  14  N.  E.  225.  And  see  James  v. 
Duffy,  140  Ky.  604,  131  S.  W.  489,  140  Am. 
St.  Rep.  404/ 

The  volume  of  a  public  officer's  duties  is  a 
proper  subject  for  consideration  when  the 
•oompensatior  is  to  be  fixed,  bat,  when  once 
iixed,  the  legal  right  to  additional  compensa- 
tion does  not  accrue  with  the  performanoe 
of  every  new  duty  which  the  law  attaches 
to  the  office.  Backus  v.  Wayne  County,  99 
Mich.  218,  58  X.  W.  62.  Compare  Roiilo  v. 
lioard  of  Auditors,  74  Mich.'  129,  41  N.  W. 

'i  he  retention  bv  an  officer  of  additional 
iutnipensation  for  extra  services  imposed 
after  the  commencement  of  his  term  is  in 
violation  of  the  constitutional  provision  pro- 
hibiting the  increase  of  a  public  officer's  com- 
pensation after  his  election  or  during  his 
term  of  office.  Humboldt  County  v.  Stem, 
136  Cal.  63,  68  Pac.  324.  And  even  in  the 
absence  of  a  constitutional  prohibition 
against  increasing  the  compensation  of  a  pub- 
lic officer  during  his  term,  a  contract  to  pay 
additional  compensation  to  a  public  officer 
for  fflctnt  duties  which  are  germane  to  sueli 
office  Ib  void  on  grounds  of  public  policy. 
Buck  V.  Eureka,  109  Cal.  504,  42  Pac.  243,  30 
L.R.A.  409. 

While  it  is  possible  that  there  may  be  a 
moral  obligation  resting  on  a  county  to 
render  additional  compensation  for  extra 
duties  imposed,  it  is  clear  that  there  is  no 
legal  obligation  unless  authorized  by  stat- 
ute. Bayba  v.  Webster  County,  18  Neb.  131, 
24  N.  W.  467. 

In  like  manner  a  diminution  of  an  official's 
duties  during  his  term  of  office  will  not 
work  a  reduction  of  his  salary.  Bennett  v. 
Orange,  69  N.  JT.  L!  176,  54  Atl.  249,  affirmed 
in  69  N.  J.  L.  676,  66  Atl.  1131.  See  to  the 
same  effect  Greer  County  v.  Henry,  33  Okla. 
210,  126  Pac.  761. 

Application  (of  "Rvlr, 

Tn  Evans  v.  U.  S.  226  U.  S.  567,  33  S,  Ct. 
133,  57  U.  S.  (L.  ed.)  353,  the  appellant  who 


spectively,  was  during  his  term  of  office 
appointed  a  special  agent  to  disburse  an  ap- 
propriation. In  the  order  appointing  him  it 
was  stated  that  for  his  services  of  disbursing 
the  appropriation,  he  would  be  allowed  a 
specified  compensation,  although  the  act  un- 
der which  the  appropriation  was  had  made 
no  provision  for  a  special  allowance  to  an 
agent  for  lUsbursing  it.  A  federal  statute 
(Rev.  St.  %  1765,  8  Fed.  St.  Ann.  [2d  ed.]  p. 
936)  referred  to  by  thie  court  provides  as 
follows:  "No  officer  in  any  branch  of  the 
public  service,  or  any  other  person  whose 
saftiry,  pay,  or  emoluments  are  fixed  by  law 
or  regulations,  shall  receive  any  additional 
pay,  extra  allowance,  or  compensation,  in  any 
form  whatever,  for  the  disbursement  of  public 
money,  or  for  any  other  service  or  duty 
whatever,  unless  the  same  is  authorized 
by  law,  and  the  appropriation  therefor  ex- 
plicitly states  that  it  is  for  such  additional 
pay,  extra  allowance,  or  compensation."  The 
court  said:  "It  seems  to  us  that  the  appoint- 
ment of  the  appellant  as  'special  disbursing 
agent'  was  not  an  appointment  to  a  separate 
and  distinct  office  from  those  already  held  by 
him,  but  was  merely  an  order  requiring  him 
to  perform  additional  services  in  the  way  of 
disbursing  public  moneys.  This  being  so, 
payment  for  the  extra  services  is  prohibited 
by  the  terms  of  §  1766,  Rev.  Stat.  .  .  . 
The  case  is  within  the  authority  of  Woodwell 
V.  U.  S.  214  U.  S.  82  [29  8.  Ct.  676,  53  U.  S. 
(L.  ed.)  919].  The  fact  that  in  the  present 
case  it  was  understood  that  the  appellant 
should  have  additional  pay  makes  this  case 
different  in  its  circumstances,  but  does  not 
render  inapplicable  the  statutory  prohibi- 
tion." 

In  James  v.  Duffy,  140  Ky.  604,  131  S.  W. 
489,  140  Am.  St.  Rep.  404,  the  court  said: 
"A  public  official  has  not  a  contract  with  the 
state  or  a)unty  that  he  may  perform  all 
the  duties  imposed  on  the  office  at  the 
time  of  his  election  or  appointment.  He 
is  privileged  to  perform  only  such  as  may 
he  imposed  on  it  from  time  to  time  dur- 
ing his  incumbency.  If  the  duties  of  the 
office  are  diminished,  for  what  remains 
he  is  entitled  to  the  same  salary,  if  it  be  a 
salaried  office,  or  to  the  same  scale  of  fees 
for  What  he  may  do  if  the  compensation  is 
based  on  that  plan.^  But  if  new  duties  are 
added  he  must  perform  them  for  the  same 
salary.  He  must,  whilst  holding  a  public 
office,  discharge  all  of  its  duties  even  though 
no  compensation  is  fixed.  .  .  .  If  in  the 
instance  we  are  considering,  the  legislature 
liad  in  1906  for  the  first  time  imposed  the 
duty  on  county  attorneys  to  prosecute  ac- 
tions against  delinquent  taxpayers  for  omit- 
ting to  list  their  property,  and  had  not  pro- 
vided any  compensation  for  it,  there  can  be 
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no  doubt  those  in  office  would  have  been 
obliged  to  discharge  the  new  duty." 

It  was  held  in  McBrian  v.  Nation,  78  Kan. 
665,  97  Pac.  798,  that  the  employment  of  a 
prison  chaplain  to  superintend  a  prison 
school  after  the  commencement  of  his  term 
did  not  justify  the  warden  and  board  of 
directors  in  allowing  him  extra  compensa- 
tion for  the  additional  services. 

A  resolution  of  a  board  of  supervisors  au- 
thorizing the  comptroller  to  pay  the  clerk 
of  the  marine  court  $1,000  in  addition  to 
his  salary,  for  extra  services  to  be  rendered 
after  the  commencement  of  his  term,  has  been 
held  to  be  void,  where  such  services  con- 
sisted of  the  furnishing  of  copies  of  natuAli- 
zation  papers,  whicli  work  was  germane  to 
his  office.  Cowan  v.  New  York,  6  Thomp.  & 
C.  (N.  Y.)  151,  3  Hun  632.  To  the  same 
effect  see  Lancaster  County  v.  Fulton,  128  Pa, 
St.  48,  18  Atl.  384,  5  L.R,A.  436. 

It  has  been  held  that  a  resolution  by  the' 
common  council  requesting  police  magis- 
trates to  attend  at  their  offices  on  Sundays 
without  providing  additional  compensation, 
did  not  render  the  city  liable  to  the  magis- 
trate, beyond  the  regular  salary.  Palmer 
V.  New  York,  2  Sandf.    (N.  Y.)    318. 

The  act  of  county  commissioners  in  in- 
creasing the  compensation  of  the  county 
solicitor  after  the  commencement  of  his  term 
has  been  held  to  be  ultra  vires,  notwith- 
standing the  fact  that  his  duties  ^vere  to  be 
of  an  arduous  nature.  Fayette  County  v. 
County  Com's,  18  Pa.  Dist.  217. 

A  county  clerk  engaged  by  the  board  of 
supervisors  to  assist  the  county  in  collecting 
certain  claims  against  the  state,  which  duties 
were  not  within  the  strict  scope  of  his  em- 
ployment, and  for  which  he  was  assured  ex- 
tra payment  by  the  individual  members  of 
the  board,  has  been  held  not  to  be  entitled  to 
extra  compensation.  Humboldt  County  v. 
Sterh,  136  Cal.  63,  68  Pac.  324,  whfere  it  was 
said:  "The  contention  of  the  appellant  is. 
that  the  services  so  rendered  were  no  part  of 
his  official  duties,  and  that  formerly  attorneys 
were  employed  to  make  these  collections  {cit- 
ing Lassen  Co.  v.  Shinn,  88  Cal.  510),  and 
that  afterward  the  state  furnished  forms  for 
the  presentation  of  these  claims,  and  the  serv- 
ices of  an  attorney  were  no  longer  necessary. 
He  also  cites  many  cases  from  other  jurisdic- 
tions to  the  effect  that  an  officer  may  be 
employed  to  discharge  duties  which  are 
clearly  extra-official  and  outside  of  the 
scope  of  his  official  duty,  and  he  will  be  en- 
titled to  additional  compensation  tlierefor. 
This  assumes,  however,  that  the  services  ren- 
dered by  appellant  were  'clearly  extra-offi- 
cial.* It  was,  however,  the  official  duty  of 
the  board  of  supervisors  to  procure  the  pay- 
ment of  said  claim.  Appellant  was  their 
clerk  and  had  kept  the  records  of  their 
office.     These  records  contained  the  data  es- 


sential to  the  preparation  of  the  claim,  and 
it  was  not  only  within  their  power  to  direct 
their  clerk  to  furnish  them  with  the  data 
to  be  found  in  the  records  of  their  office,  but 
it  was  clearly  their  duty  to  do  so.  It  is  true 
the  agreed  statement  of  facts  says  that  part 
of  the  data  had  to  be  obtained  from  inquiry 
outside  of  the  minutes,  but  what  part  or  pro- 
portion is  not  stated,  nor  is  the  character  or 
source  of  the  information  so  obtained  in- 
dicated. Waiving  the  question,  for  the 
present,  that  appellant  would  have  been  en- 
titled to  receive  the  money  due  for  flnrvices 
rendered  clearly  outside  of  his  official  duties. 
as  to  that  portion  which  was  within  hi& 
official  duties  the  effect  was  to  increase  hi^ 
compensation,  and  as  to  such  portion,  at 
least,  the  order  for  payment  by  the  board 
was  without  authority  of  law.  It  is  pro- 
vided in  the  constitution  (art.  XI,  sec  9k 
that  'the  compensation  of  any  county,  city, 
town,  or  municipal  officer  shall  not  be  in- 
creased after  his  election  or  during  hia  term 
of  office.'  In  the  County  Government  Act 
of  1897,  applicable  to  this  case,  Humboldt 
county  is  in  the  eleventh  class  (sec  168), 
and  it  is  provided  therein  that  the  county 
clerk,  and  his  deputy,  shall  be  paid  stated 
salaries  (Stats.  1897,  p.  518),  and  in  a  gen- 
eral provision  Contained  in  said  act  it  is  de- 
clared: 'The  salaries  and  fees  provided  in 
this  act  shall  be  in  full  compensation  for  all 
services  of  every  kind  and  description  ren- 
dered by  the  officers  herein  named,  .either  a> 
officers  or  ex  officio  officers,  their  deputies  and 
assistants,  unless  in  this  act  otherwioe  pro- 
vided.* (Stats.  1897,  sec.  215,  p.  572.)  This 
provision  is  a  legislative  declaration  that 
the  officers  shall  not  receive  any  compensa- 
tiou  from  the  county  other  than  the  aalaries 
therein  named  for  any  services  they  may  ren- 
der it,  either  in  the  line  of  their  official  duty 
or  otherwise.  Its  effect  is  to  render  the  of- 
ficer incompetent  to  enter  into  a  contract  for 
eompensati<Hi  for  any  service  he  may  render 
the  county,  and  to  render  such  contract  void. 
It  is  intended  by  the  provision,  on  the  oni* 
hand,  to  take  from  him  all  inducement  U* 
neglect  the  duties  of  his  office,  by  reason  of 
any  contention  that  the  services  asked  of  him 
are  not  within  the  line  of  his  duty,  and,  on 
the  other  hand,  to  prevent  him  from  seeking 
to  be  employed  to  render  such  disputed  serv- 
ices, and  thereby  indirectly  obtain  an  in- 
creased compensation.  If  he  is  o^  the  opin- 
ion that  the  services  asked  of  him  are  'not 
within  the  line  of  his  official  duty  he  can 
decline  to  perform  them,  but  if  he  performs 
such  services  he  cannot  afterwards  insist  that 
it  was  not  a  part  of  Iiis  official  duty  and 
claim  a  compensation  therefor.  By  accept- 
ing the  office  to  which  he  was  elected  he  has 
agreed  to  accept  the  salary*  affixed  to  that 
office  as  a  'full  compensation  for  all  services 
of  every  kind  and  description*  which  he  may 
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render  the  county  during  the  term  of  his 
office,  whether  they  be  those  enumerated  in 
the  statute  or  not,  and  he  is  inhibited  from 
receiving  any  further  compensation  for  any 
services  of  any  nature  wliich  he  may  render 
the  county." 

Duties  Foreign  to  Office, 

Where  a  public  officer  is  employed  to  ren- 
der a  service  in  no  way  connected  with  the 
office  which  he  holds^  and  the  service  to  be 
performed  is  of  a  different  character,  he  may 
receive  additional  compensation'  for  the  extra 
services. 

United  States.— V,  S.  v.  Ripley,  7  Pet.  18, 
8  U.  S.  (L.  ed.)  593;  Converse  v.  U.  S.  21 
How.  463,  16  U.  S.  (L.  ed.)  192;  U.  S.  v. 
Brindle,  110  U.  S.  688;  4  S.  Ct.  180,  28  tJ.  S. 
(L.  ed.)  286;  Collier  v.  U.  S.  22  Ct.  CI.  125; 
U.  S.  v.  Austin,  2  Cliff.  325,  1  Fed.  Cas.  No. 
14,480;  U.  S.  v.  Duval,  Gilp.  356,  1  Fed  Cas. 
No.   15,016. 

Alabama. — ^Macon  v.  Abercrombie,  184  Ala. 
283,  63  So.  985,  reversing  9  Ala.  App.  147,  62 
So.  449. 

CaUfomia. — Love  v.  Baehr,  47  Cal.  364; 
Green  v.  State,  51  Cal.  577. 

Dtstfict  of  Cohi^mhia. — ^U.  S.  v.  Evans,  4 
Mackey  281. 

Georgia. — Dorsett  v.  Gjirrard,  85  Ga.  734, 
11  S.  E.  768. 

Kansas, — See  Huffman  v.  Greenwood  Coun- 
ty, 23  Kan.  281. 

Kentiicky. — Slay  ton  v.  Rogers,  128  Ky. 
106,  107  S.  W.  696. 

Michigan, — ^Detroit  v,  RedHeld,  19  Mich. 
376;  Niles  v.  MuzKy,  33  Mich.  61,  20  Am. 
Rep.  670 ;  McBride  v.  Grand  Rapids,  47  Mich. 
236,  10  N.  W.  353. 

Minnesota. — State  v.  Vasaly,  98  Minn.  46, 
107  N.  W.  818. 

Montana. — Raymond  v.  'Madison  County, 
5  Mont.  103,  2  Pac.  306. 

"Sew  Jersey. — Evans  v.  Trenton,  24  N.  J. 
L.  764. 

'New  York, — ^Merzbach  v.  New  York,  163  N. 
y.  16,  57  N.  E.  96. 

O/iio.— High  V.  State,  30  Ohio  Cir.  Ct.  Rep. 
462. 

Pennsylvania. — ^Nevin  v.  O'Neil,  22  Pa. 
Dist.  894.  See  also  Re  Jenkins  Xp.  1  Kulp 
111. 

CTto^.— Eldredge  v.  Salt  Lake,  37  Utah  188, 
106  Pac.  939. 

Washingtov^ — State  v.  Carson,  '6  Wash. 
250,  33  Pac.  428. 

The  law  does  not  forbid  additional  compen- 
sation for  extra  services  whicli  have  no 
affinity  or  connection  with  the  duties  of  the 
office.  Converse  v.  U.  S.  21  How.  463, 16  U.  S. 
(L.  ed.)    192. 

A  public  officer  is  not  bound  to  perform 
all  manner  of  public  service  without  com- 
pensation,   because   his   office    has   a    salary 


annexed  to  it,  nor  is  he,  in  consequence  of 
holding  an  office,  rendered  legally  incompetent 
to  discharge  duties  which  are  clearly  extra 
official,  and  for  which  lie  mav  recover  addi- 
tional  compensation.  Evans  v.  Trenton,  24 
N.  J.  L.  704. 

Thus  in  Collier  v.  U.  S.  22  Ct.  CI.  125,  it 
appeared  that  the  claimant,  wlio  was  em- 
ployed as  a  chemist  of  tlie  department  of 
agriculture  at  a  certain  salary,  was  after 
the  commencement  of  his  t^rm  employed 
as  analyst  of  sugars  to  detect  frauds  on  the 
revenues  of  the  United  States,  and  as  an 
expert  witness,  wliich  duties  lie  was  to  per- 
form independently  of  his  official  position  as 
a  chemist,  and  outside  of  the  hours  of  lalx)r 
required  of  all  employees  of  the  department. 
It  was  held  that  the  claimant  was  entitled 
to  additional  compensation  and  this  notwith- 
standing section  1765  of  the  Revised  Stat- 
ute (8  Fed.  St.  Ann.  [2d  ed.]  p.*  936). 

In  Love  v,  Baehr,  47  Cal.  364,  it  was  held 
tliat  the  attorney  general  who  was,  after  the 
commencement  of  his  term,  required  to  dis- 
charge the  duties  of  a  member  of  the  board  of 
examiners,  which  duties  involved  the  per- 
formances of  services  not  germane  to  his 
oMice,  could  recover  for  such  services  addi- 
tional compensation.  The  court -said:  "The 
b^isiness  of ,  counting  money  in  the. treasury, 
examining  *books  of  account,  requiring  the 
skill  of  an  expert  accountant  rather  than 
the  professional  learning  of  a  lawyer,  and  the 
inve^tment  of  public  money  in  bonds,  is  whol- 
ly foreign  to  the  duties  of  an  attorney,  and 
is  no  more  cognate  to  them  than  the  man- 
agement of.  a  state  prison  or  lunatic  asylum. 
The  legislature  has  no  more  power  to  compel 
the  attorney  general  to  perform  such  serv- 
ice as  a  part  of  the  duties  of  his  office,  than 
it  has  to  compel  the  superintendent  of  pub- 
lic instruction  to  take  charge  of .  the  state 
prison,  or  to  perform  the  duties  of  state 
ganger.  The  attorney  general  is,  therefore, 
under  no  obligation  to  perform  such  services, 
and  he  may  decline  to  perform  them,  with- 
out any  breach  of  his  official  duty  as  at- 
torney general.  If,  however,  he  voluntarily 
performs  them,  he  does  not  tliereby  enlarge 
the  scope  of  his  official .  duties  as  a  consti- 
tutional officer.  By  no  compact  between  him 
and  the  legislature  can  his  official  duties  as 
attorney  general  be  extended  beyond  the 
limits  contemplated  by  the  constitution.  On 
several  occasions  the  legislature  appears  to 
have  so  interpreted  the  constitution,  by  pro- 
viding compensation  for  these  services,  which 
were  deemed  not  to  be  included  within  those 
which  properly  pertained  to  the  office  of 
attorney  general.  If.  however,  he  has  per- 
formed a  service  which,  under  thf  constitu- 
tion, is  wholly  foreign  to  his  office,  and  which 
is  not  and  cannot  become  a  part  of  his  of- 
ficial  dutv  as  attornev  preneral,   and   if  the 
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legislature  h^  seen  fit  to  compensate  him 
for  this  unofficial  service,  there  is  no  constitu- 
tional impediment  to  hinder  them  from 
doing  so." 

In  the  case  last  cited  it  appeared  that  a 
statute  was  passed  providing  for  the  addi- 
tional compensation  for  the  services  to  be 
performed,  but  the  legislature  refused  to  ap- 
propriate money  for  that  purpose,  relying  on 
the  provision  of  the  constitution,  which  pro- 
hibited the  increase  of  compensation  of  a 
public  officer  during  his  term  of  office.  To 
the  same  effect  see  Melone  v.  State,  61  Cal. 
549. 

The  appointment  of  the  comptroller  by  the 
common  council  of  a  city,  to  act  as  agent 
of  the  city  for  the  purpose  of  receiving  cer- 
tain bountv  bonds  from  the  treasurer  and 
to  pay  out  the  bounties  to  volunteers  in 
the  military  and  naval  ser^uce  of  the  United 
States  and  account  for  the  same,  etc.,  is  for- 
eign to  the  office  of  comptroller,  and  for  the 
extra  services  rendered  under  that  a{>point- 
roent  he  is  entitled  to  additional  compensa- 
tion.   Detroit  v.  Redfield,  19  Mich.  376. 

In  Niles  v.  Muzzy,  33  Mich.  61,  20  Am. 
Rep.  670,  it  appeared  that  an  attorney  hav- 
ing been  elected  mayor,  by  virtue  of  which 
office  he  was  a  member  of  the  common  coim- 
cil,  was  during  his  term  employed  under  a 
resolution  of  the  council  to  appear  and  de- 
fend the  city  in  a  suit  brought  against  it 
in  the  federal  court,  which  was  no  part  of 
Iiis  official  duiy.  It  was  held  that  he  was  en- 
titled to  additional  compensation.  The  court 
ftaid:  "He  was  no  more  required,  in  conse- 
quence of  his  official  position,  to  employ  his 
time  and  talents  as  a  counselor  at  law  in 
conducting  a  suit  brought  against  the  city, 
ttian  he  was  to  pay  the  debts  of  the  citv 
out'  of  his  own  private  funds.  There  may 
have  been,  and  probably  was,  substantial 
reason  for  thinking  his  services  in  the  case 
would  be  particularly  useful  to  the  city, 
and  if  such  was  the  case,  we  see  no  cause 
for  saying  that  the  city  was  obliged  to  forego 
his  professional  assistance  unless  he  would 
give  it  for  nothing," 

In  U.  S.  V.  Brodhead,  3  Law  Rep.  95,  24 
Fed.  Cas.  14.654,  wherein  the  court  allowed 
recovery  of  additional  compensation,  basing - 
its  opinion  on  the  question  of  the  degree  of 
permanency  of  the  extra  duties  imposed,  it 
was  held  that  a  public  officer  may  recover  ex- 
tra compensation  for  services  imposed  on  him 
which  are  of  a  permanent  character  and  dif- 
ferent from  his  other  and  reg^ar  duties. 


V. 

BETROIT  AND  MACKINAC  BAH- 
WAY  COMPANT. 

Michigan  Supreme  Courts-July  30,  1917. 

197  Mich.   4^9;   163  N,  W.  904. 


Death  liy  WronKfvl  Aot  —  Contribii- 
tory  Nesllcenee  —  Presnmptloiu 

In  an  action  for  damages  for  death  of  plain- 
tiff's intestate,  caused  by  sinking  of  boat 
hired  of  defendant,  in  which  he,  with  three 
companions,  had  gone  rowing,  where  there  is 
no  eyewitness  to  accident,  presumption  that 
those  on  board  exercised  due  care  is  indulged 
only  to  relieve  plaiptiff  from  inference  of  neg- 
ligence, and  not  to  supply  evidence  of  defend- 
ant's negligence. 

AnLnsementa  —  Boat  LiTery  —  Ida-bllity 
for  Injury  to  Patron* 

Defendant  is  not  liable  for  death  of  plain- 
tiff's intestate,  caused  by  sinking  of  a  boat 
hired  of  it,  in  which  he  had  gone  rowing  with 
three  companions,  for  failure  to  furnish  a 
boat  which,  when  capsized,  would  float,  sup- 
porting in  the  water  four  clinging  passengers, 
as  defendant  did  not  undertake  to  furnish  a 
nonsinkable  boat. 

[iSee  note  at  end  of  this  case.] 


In  an  action  for  damages  for  death  of  plain- 
tiff's intestate,  caused  by  sinking  of  boat, 
hired  of  defendant,  in  which  he,  with  three 
companions,  had  gone  rowing,  where  th^e  are 
no  eyewitnesses  to  the  accicTent,  but  evidence 
shows  that  plaintiff's  intestate  had  gone  on 
water  twiee  bciore  trip  cm  which  accident 
happened,  on  same  day  and  in  same  boat,  and 
that  on  one  of  these  occasions  he  and  others 
had  rocked  the  boat  so  that  it  dipped  water, 
and  there  is  no  evidence  that  boat's  hull  was 
infirm,  or  that  it  leaked,  and  no  other  evi- 
dence showing  negligence  on  part  of  defend- 
ant, it  is  error  to  refuse  to  direct  a  verdict 
for  it. 

[See  note  at  end  of  this  ease.] 

Death  by  Wrongful  Aot  —  Who  May 
fline  —  DiToroed  Wife  Sninc  for  Death 
of  ChUd. 

The  mother  and  administiatrbc  of  decedent 
may  maintain  action  for  his  death,  where  it 
appears  that  she  and  her  husband  have  been 
divorced,  she  being  remarried,  that  father  is 
alive,  but  decedent  has  never  lived  with  him. 
contributed  to  his  support,  nor  been  main- 
tained by  him,  biit  gave  all  his  earnings  to 
her. 

Neglisenoe  —  Adnilssibility  of  ETtdence 
—  Condition  of  Other  Similar  Prop- 
erty of  Defendant* 
In  an  action  for  damages  for  death  of  plats- 
tiff's  intestate,   caused   by  sinking  of  bost^ 
hired  of  defendant,  in  which  he  and  his  com- 
panions had  gone  rowing,  evidence  as  to  con- 
dition   of    other    boats    kept    for    hire    by 
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defendant  is  inadmiasible,  where  it  tends  to 
prove  that  they  were  in  various  conditions 
as  to  repair,  and  little  of  it  tended  to  prove 
boats  were  unaeaworthy. 

Cure  of  Error  by  Instmotion* 

In  an  action  for  damages  for  death  of  plain- 
tiff's intestate,  caused  by  sinking  of  boat, 
hired  of  defendant,  in  which  he  had  gone 
rowing,  admission  of  evidence  as  to  condition 
of  other  boats  kept  for  hire  by  defendant  is 
not  cured  by  caution  as  to  weight  to  be  given 
it;  the  weight  being  for  jury. 

Error  to  Circuit  Court,  Arenac  county: 
Shabfe,  Judge. 

Action  by  Nettie  N.  Clark,  administratrix 
of  estate  of  Milton  Stocum,  deceased,  plain- 
tiff, against  Detroit  and  Mackinac  Railway 
Company,  defendant.  Judgment  for  plaintiff. 
Defendant  brings  error.  The  facts  are  stated 
in  the  opinion.    Reversed. 

Henry  <&  Henry  and  James  McNamara  for 
plaintiff  in  error. 

William  O,  Cook  for  defendant  in  error. 

(491 J  OSTBAMDEB,  J. — ^Four  young  persons, 
two  boys  and  two  girls,  were  drowned  in  Sag- 
inaw Bay  June  17,  1912.  They  were  Milton 
Stocum,  16  years  old.  Ion  Lincoln,  Nellie  Sal- 
mon, and  Eva  Ouilette,  also  minors.  They 
^ere  riding  in  a  rowboat  which  belonged  to 
and  had  been  hired  of  the  defendant  at  Lin- 
wood  Park,  a  resort  owned  and  operated  by 
defendant,  to  which  in  summer  it  ran  daily 
excursion  trains.  Those  named  and  others, 
with  their  teachers,  went  to  the  park  on  one 
of  defendant's  trains  for  a  school  picnic. 
The  boys  had  twice  before  been  out  upon  the 
waters  of  the  bay  in  the  boat,  the  second  time 
with  two  other  girls.  Upon  the  third  excur- 
sion upon  the  water  they  were  seen  at  some 
distance  from  shore  and  called  to  dinner  by 
one  of  the  teachers,  and  waved  a  response  to 
the  call.  Two  others,  who  were  rowing  out, 
met  them  as  they  were  returning  to  shore. 
In  some  manner,  for  some  reason,  they  soon 
thereafter  disappeared  and  were  not  again 
seen  alive.  Their  bodies  were  recovered  a  few 
days  later.  A  floating  seat  board,  air  tank, 
and  oar  were  found,  which  it  is  claimed  were 
a  part  of  tbe  boat.  This  suit  is  brought  by 
the  mother  and  administratrix  of  the  estate 
of  Milton  Stocum,  who  alleges  in  her  decla- 
ration that  defendant  is  liable  for  the  injury 
suffered  by  the  said  Nettie  N.  Clark,  mother, 
and  Irwin  Stocum,  lather,  of  the  deceased  in- 
testate, on  account  of  his  death. 

It  is  alleged  in  the  plaintiff's  declaration, 
after  stating  the  general  relations  which  ex- 
isted between  plaintiff's  [492]  decedent  and 
others  in  the  same  party  and  the  defendant, 
that  plaintiff's  decedent,  because  of  his  ten- 
der years,  was  unable  to  judge,  in  hiring  or 
using  a  boat  for  rowing  purposes,  the  dangers 


arising  from  the  condition  and  repair  of  the 
boat,  its  carrying  capacity,  from  going  upon 
the  water  without  a  skilled  oarsman  to  han- 
dle the  boat,  from  the  leaky  condition  of  tlie 
particular  boat,  the  leaky  condition  of  air 
bulkheads  or  tanks  attached  to  the  boat,  from 
the  rotten  condition  of  the  boat  and  of  the 
strip  of  wood  around  the  inner  side  thereof, 
to  which  was  attached  the  scats  with  screw 
nails,  and  whicli  held  the  air  tanks  in  place, 
from  overloading  the  boat,  from  going  upon 
the  water  when  a  high  sea  was  running,  or 
from  a  momentary  squall  of  wind.  She  says, 
therefore,  that  it  became  the  dutv  of  defend- 
ant  to  provide  a  reasonably  safe  and  sea- 
worthy boat;  to  provide  for  a  prudent  and 
careful  inspection  of  it  before  renting  it;  to 
maintain  the  ends,  sides,  and  bottom  of  said 
.boat  free  from  holes  and  leaks,  that  the  same 
be  water  tight;  to  maintain  the  strip  of  wood 
around  the  inner  side  of  said  boat;  to  which 
was  attached  the  prow  and  stern  seats,  in- 
cluding the  air  tanks,  free  from  rot  and  other 
defects,  thereby  making  said  seats  and  air 
tanks  secure  and  fast  with  screw  nails  to  pre- 
vent the  same  from  falling  or  pulling  out  in 
the  event  the  said  Ijoat  capsized  while  beinjj 
rowed  upon  the  water;  to  niafntain  the  air 
tanks  free  from  leaks  and  holes,  preventing 
water  entering  them,  should  the  boat  for  any 
reason  ship  water  or  be  capsized;  to  refrain 
troni  renting  boats  to  children  of  immature 
age  without  providing  competent  oarsmen  to 
accompany  them;  to  refrain  from  allowing  a 
boat  to  be  loaded  with  more  persons  than  its 
rated  carrying  capacity;  to  refrain  from  al- 
lowing plaintiff's  decedent  and  his  company 
ions  to  go  out  upon  the  water  in  the  boat  at  a 
time  when  the  wind  was  off  shore  and  the 
sea  running  high ;  and  to  have  [493]  provided 
a  competent  beach  patrol  whilst  its  boats 
were  in  use  upon  said  dangerous  water.  It  is 
alleged  that  defendant  negligently  omitted,  or 
failed  to  perform,  such  several  duties,  and 
that  the  boat  "without  warning  wrecked  and 
fell  to  pieces  upon  said  water,  at  a  distance 
of  about  three-quarters  of  a  mile  out  from 
shore,  throwing  said  plaintiff's  intestate  and 
his  said  three  companions  into  the  water,  at 
the  same  time  causing  said  prow  and  stern 
seats,  including  the  air  bulkheads  or  tanks 
(being  the  nonsinkable  device  used  in  the 
construction  of  said  boat)  to  pull  loose  and 
out,  owing  to  the  rotten  condition  of  the  strip 
of  wood  to  which  the  same  was  attached  with 
screw  nails,  and  drift  away  and  sink,  causing 
said  steel  boat  hull  to  sink  beneath  the  sur- 
face of  the  water,  whereby  plaintiff's  intes- 
tate and  his  said  three  companions  were 
drowned  in  said  water." 

The  personal  representative  of  young  Lin- 
coln also  instituted  a  suit  against  this  defend- 
ant, which  upon  a  trial  was  determined  in 
favor  of  the  defendant  upon  the  opening 
statement    ci    counsel    for    plaintiff.     Upon 
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error,  the  judgment  of  the  circuit  court  was 
reversed  and  a  new  trial  granted.  Lincoln  v. 
Detroit,  etc.  R.  Co.  171)  Mich.  189,  146  N.  W. 
405,  61L.R.A.(N.S.)  710.  Upon  the  iaet  trial 
the  Lincoln  case  and  the  Stocum  caae  were 
tried  practically  as  one  case  and  submitted  to 
the  same  jury.  Tliere  was  a  verdict  returned 
for  each  plaintiff,  and  a  separate  judgment 
entered  for  each.  A  reference  to  the  opinion 
of  this  court  above  referred  to  will  disclose 
that  it  was  concluded  that  upon  the  state- 
ment of  plaintiff's  counsel  it  could  not  be  de- 
termined as  matter  of  law  that  defendant  was 
not,  in  some  of  the  respects  alleged,  neglig^it, 
and  that,  upon  the  same  statement,  the  pre- 
sumption was  that  plaintiff's  decedent  exer- 
cised due  care — a  presumption  sufficient  to 
permit  recovery,  if  negligence  of  defendant 
was  made  out. 

Plaintiff  declares  that  the  persons  entitled 
to  the  [494]  personal  estate  of  the  intestate 
are  herself  and  Irwin  Stocum,' his  father,  who 
"were  entitled  to  the  services  and  earnings  of 
decedent  until  he  arrived  at  the  age  of  21 
years."  The  testimony  is  that  plaintiff  and 
said  Irwin  Stocum  are  divorced,  she  havinj? 
remarried;  that  the  last  information  she  had 
was  that  Stocum  was  alive ;  that  Milton  never 
lived  with  his  father,  nor  contributed  to  his 
support,  and  liad  not  been  maintained  by  his 
father,  and  did  give  all  of  his  earnings  to  his 
mother,  the  plaintiff'.  Defendant  says  of  this 
situation  that  the  father  was«  in  law,  entitled 
to  the  earnings  of  his  son,  and  is  the  person 
entitled  to  be  appointed  administrator,  and 
the  sole  peri^on  for  whose  benefit  this  suit 
couhl  Ije  maintained.  3  Comp.  Laws,  §§  10^27 
10428  (3  Comp.  Laws  1915,  §§  14677,  14678), 
The  statute  provision  is  that  the  amount  re- 
covered in  such  an  action  shall  be  distributed 
to  the  per.sons  and  in  the  proportions  pro- 
vided by  law  in  relation  to  the  distribution  of 
personal  properly  left  by  persons  dying  intes- 
tate, and  tlie  limit  of  recovery  is  the  amount 
of  the  pecuniary  injury  suffered  by  the  per- 
sons entitled  to  the  award.  Over  objection, 
testimony  was  admitted  to  the  effect  that  Mil- 
ton Stocum  was  very  bright,  with  a  very  kind, 
-cheerful,  and  sweet  disposition — obedient. 

There  were  13  boats  at  the  resort,  num- 
bered. The  boats  numbered  21,  22,  23,  24,  25, 
and  20  were  bought  at  one  time — in  August, 
1915 — ^and  21,  22,  and  23  were  of  the  same 
size.  Made  by  the  Michigan  Steel  Boat  Com- 
pany of  Detroit,  ^lich.,  they  were  known  as 
"B  14-foot  square  stern  special  livery  boats." 
They  were  14  feet  long,  44  inches  wide  amid- 
tships,  and  14  inches  deep  amidships;  height 
of  lx>\v  22  inches,  and  of  stern  24  inches.  The 
shoUs,  or  hulls,  are  described  in  the  catalogue 
introduced  in  evidence  in  the  following  lan- 
guage : 

"In  considering  the  construction  of  our 
steel  hulls,  [495]  bear  in  mind  that  they  are 
not  stamped  or   pressed;    tliey   are  made  ofr 


heavily  galvanized  steel  (made  to  order  for 
us) y  cut  in  regular  pattern  strips,  lock  seamed 
and  welded  together  by  pneumatic  hammers. 
The  seams  are  rolled  the  same  as  steel  is 
rolled  from  the  billet,  thus  retaining  its  orig- 
inal rigidity  and  strength.  The  seams  in  each 
of  our  boats  are  placed  foifr  inches  apart  and 
have  four  thicknesses  of  steel,  which  run  from 
bow  to  stern^  acting  as  a  steel  girder  encir- 
cling the  hull  and  making  it  practically  im- 
possible for  same  to  leak  or  come  apart*  They 
are  not  bulky  and  heavy,  as  are  the  smooth 
skin  boats,  which  have  no  force  to  resist  the 
waves  or  any  other  object  with  which  they 
might  come  in  contact,  and  they  are  not  built 
with  the  exposed  rivets,  as  are  the  above-men- 
tioned boats,  so  that  it  is  only  a  question  of 
time  when  the  water  and  weather  will  wear 
the  rivets  away,  and  then  the  boat  will  rust, 
and  leaks  will  spring  when  the  boat  receives 
a  hard  knock.  It  stands  to  reason  that  boat?: 
built  with  the  concealed  rivets  and  the  lock 
seam  ^an  resist  the  waves  and  can  stand 
knocks  and  jars,  as  the  seams  protect  the  hull 
and,  the  rivets  being  concealed,  the  water  and 
weather  cannot  wear  them  away.  All  bolts, 
rivets,  and  screws  in  our  boats  are  hea'f^lv 
galvanized.  Every  Michigan  steel  boat  is 
equipped,  bow  and  stern,  with  air-tight  oom- 
partoenta,  which  pan  a  rigid  hot-water  test 
and  are  incased  and  not  visible;  therefore 
nothing  can  injure  these  air  tanks,  and  each 
boat  carries  sufficient  of  these  to  insure  the 
boat  being  absolutely  nonsinkable — ^in  fact, 
any  Michigan  steel  boat  filled  with  water  will  • 
support    its   occupants." 

The  stems  of  the  boats  were  wood;  there 
were  three  wooden  seats,  as  well  as  a  small 
wooden  deck  at  the  bow;  and,  running  longi- 
tudinally, strips  of  wood,  some  of  them  used 
as  flooring.  The  rear  seat,  like  the  other 
seats,  was  lower  than  the  gunwale  of  the 
boat,  and  lower  than  the  stem,  which  showed 
several  inches  above  the  seat.  The  boat  in 
question  was  numbered  22.  Plaintiff  claims 
it  was  not  seaworthy;  defendant,  that  no 
proper  testimony  tends  to  prove  it  was  un- 
seaworthy,  and  that  much  testimony  relating 
to  the  condition  [496]  of  other  boats  was  im- 
properly admitted  to  prove  the  condition  of 
the  particular  boat. 

Stated  very  briefly,  the  testimony  relating 
to  the  condition  of  boat  No.  22  was  that  of 
George  Walmsley,  who  testified  that  on  the 
Sunday  previous  to  the  lose  of  the  boat  he 
rented  a  boat  from  the  defendant,  went  out 
with  it  upon  the  bay,  and  while  in  the  boat 
he  marked  certain  initials  upon  the  back 
seat.  The  seat  board  found  after  the  catas- 
trophe in  question  here,  and  claimed  to  have 
been  in  boat  No.  22,  was  produced,  and  the 
witness  identified  the  initials  found  upon  it. 
He  was  out,  he  said,  from  a  half  to  three- 
quarters  of  an  hour.  Asked  to  describe  the 
condition  the  boat  was  in,  he  testified  that  it 
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\ra8  in  an  unfit  condition,  was  pulled  apart 
**in  back  and  there  was  rusty  screws  pulled 
•cut  of  the  wood.  The  rear  seat  was  loose 
and  in  right  back  of  the  rear  seat  is  where 
ihe  boat  pulled  apart — spread  apart  at  the 
top/*  What  he  describes  is  that,  by  sitting 
in  the  center  of  the  boat,  facing  the  stern, 
there  could  be  and  was  seen  above  the  seat  a 
s>paoe  between  the  side  of  the  boat  and  the 
Ijoard  which  made  the  back  to  the  seat  on  the 
left-hand  side.  He  testified  that,  when  the 
man  who  was  with  him  sat  in  the  back  seat, 
it  did  not  leak.  When  the  witness  sat  therci 
**I  was  heavier  than  what  he  was,  it  was 
down  lower  in  the  water,  and  the  water 
:^  plashing  up  came  in,  not  a  great  quantity, 
liut  there  was  water  coming  in."  He  further 
testified  that  he  "took  hold  of  the  side  and 
kind  of  pulled  in  on  it,  and  it  seined  to  be 
pretty  weak,"  and  that  the  sides  of  the  boat 
went  and  came  when  the  oars  were  used.  He 
went  ashore,  he  said,  because  he  thought  the 
l>oat  was  unsafe;  that  there  was  a  small 
amount  of  water  got  into  the  boat;  that  the 
water  was  not  very  roi\gh,  and  was  not 
smooth.  *He  further  testified  that  by  sitting 
in  the  center  seat  he  could  see  that  the  boat 
at  the  stern  was  spread  apart  under  the  rear 
seat;  he  should  judge  it  [497]  was  opened  up 
— **I  could  see  about  an  inch,"  so  that  if  the 
water  raised  to  within  an  inch  of  the  seat,  it 
could  pour  right  in.  On  cross-examination 
he  admitted,  what  is  obvious,  that  he  could 
not  sit  in  the  center  of  the  boat  and  see  the 
condition  of  the  stern  of  the  boat  below  the 
rear  seat,  and  did  not  see  it;  and  that  because 
he  saw  the  corners  above  the  rear  seat  some- 
what open  he  assumed  that  the  opening  ex- 
tended below  the  scat.  The  boat  had  been 
used  some  by  defendant's  agent  for  two  days 
hefore  June  17th. 

The  two  boys  who  used  this  boat  on  the  af- 
ternoon in  question,  and  who  lost  their  lives, 
were  twice  out  upon  the  bay  with  the  boat 
before  making  the  trip  when  the  boat  was 
lost.  After  they  had  once  been  out  with  the 
boat,  they  invited  two  girls,  one  of  them  a 
teacher,  to  go  upon  the  water  with  them,  and 
they  did  go.  Lincoln  sat  in  the  middle  seat 
and  rowed  the  boat.  Milton  Stocum  sat  upon 
the  bow  seat,  and  the  two  girls  occupied  the 
back  seat.  Thev  went  out  a  half  a  mile, 
"more  or  less,"  and  were  out  about  40  min- 
vlea.  The  teacher,  Miss  Tebeau,  testified 
that  the  boys  rocked  the  boat  and  splashed 
water  upon  them,  rocking  the  boat  until  it 
dipped  water  from  both  sides;  Milton  Sto- 
cum standing  up  in  the  front  part  of  the 
host  and  rooking  it.  She  was  frightened,  and 
a^ked  the  boys  to  take  her  back  to  shore, 
and  that  shortly  after  they  did  return  to 
s»hore,  when  these  two  young  ladies  got  out^ 
and  the  boys  then  took  in  two  other  girls,  who 
were  with  them  when  all  were  lost.     There 


was  no  water  in  the  boat  when  tliese  young 
ladies  first  named  went  out  with  the  boys, 
but  before  they  returned  there  was  enough 
water  in  the  boat  so  that  their  feet  and 
dresses  were  wet.  The  other  young  lady  tes- 
tified that,  while  she  did  not  try  to  upset  the 
boat,  she,  with  the  boys,  rocked  it  as  hard 
as  she  could,  getting  enough  water  in  the 
boat  to  get  wet,  rocking  [498]  it  so  that  it 
dipped  water.  On  cross-examination  by 
plaintiff's  attorney,  this  testimony  was  giv- 
en: 

**Q.  And  the  boat  stayed  on  top  of  the  yr&- 
ter  all  the  way  until  you  got  int 

**A,    The  boat  stayed  on  top  of  the  water. 

^^Q,  You  gave  it  a  good  thorough  test, 
then  ? 

*'A.  Yes,  sir." 

It  has  been  stated  that  in  the  course  of 
the  trial  a  seat,  assumed  to  be  the  back  seat 
of  boat  No.  22,  and  an  air  tank,  assumed  to 
be  the  air  tank  which  was  under  that  seat, 
were  produced.  Testimony  was  introduced 
tending  to  prove  that  there  were  screws  in  the 
back  seat  which  had  evidently  been  at  some 
time  imbedded  in  wood  and  had  been  pulled 
out  or  loosened,  there  being  particles  of  wood 
in  the  threads  of  the  screws.  One  or  more 
witnesses  expressed  the  opinion  that  ihe  con- 
dition of  the  particles  of  wood  adhering  to 
the  screws  indicated  that  the  wood  was  rot- 
ten. Kothing  had  be^n  done  to  boat  No.  22 
by  way  of  overhauling  or  repairing  for  the 
season  of  1912.  Witnesses  were  permitted 
to  testify  that  after  the  loss  of  the  boat  No. 
22  they  examined  other  boats  belonging  to 
defendant,  used  in  its  boat  livery,  and  to 
describe  to  the  jury  the  condition  of  those 
boats.  Of  this  testimony  the  learned  trial 
judge  in  his  charge  to  the  jury  said: 

''Now,  lest  we  forget  it,  I  want  to  say 
right  here  there  was  some  evidence,  intro- 
duced and  submitted  to  you,  tending  to  show 
what  the  condition  of  some  of  the  other 
boats  were  that  lay  on  the  beach,  a  day  or 
two  ait^r  this  unfortunate  drowning  occur- 
red. I  admitted  that  evidence  with  consid 
erable  reluctance,  because  you  can  see  how 
dangerous  it  is  for  you  to  judge  of  the  con 
dition  that  one  boat  was  in  by  the  condi 
tion  of  another  boat  that  happened  to  lav 
there.  You  all,  as  prudent  and  careful  men, 
will  see  that  that  is  dangerous,  if  you  should 
say  that,  because  a  boat  was  found  <m  the 
beach  in  a  certain  condition,  this  boat  that 
was  lost  was  in  a  similar  condition.  But 
[499]  there  was  testimony  in  the  case  tend- 
ing to  show  that  these  boats  probably  were 
all  in  the  same  condition.  And  so  I  said  to 
counsel  that  evidence  should  go  in,  and  I 
should  de^n  it  my  duty  to  caution  you  as  to 
the  weight  you  should  give  it.  I  am  not  say- 
ing that  you  should  not  give  it  weight;  that 
is  for  you  to  say.  But  I  am  cautioning  you 
that  it  is  of  a  different  class  of  evidence,  so 
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far  as. the  weight  is  concerned,  than  that  of 
some  one  who  had  made  an  examination  of 
this  particular  boat.  And  in  determining 
the  weight  you  will  give  that  you  must  con- 
sider the  testimony  offered  by  the  defendant 
as  to  the  condition  of  these  boats,  and  as  to 
when  this  boat  and  other  boats  like  it  were 
repaired,  and  so  on." 

The  testimony  as  to  the  condition  of  other 
boats  did  not  tend  to  prove  that  the  other 
boats  were  in  one  condition,  but  rather  that 
they  were  in  various  conditions  as  to  repair. 

Defendant  asked  the  circuit  judge  to  di- 
rect a  verdict  for  the  defendant,  because 
there  was  no  evidence  of  defendant's  negli- 
gence. Various  other  requests  to  charge 
were  proposed  on  the  part  of  the  defendant 
avd  appellant,  some  of  which  were  refused; 
the  principal  complaint  being  that  the  court 
refused  to  instruct  the  jury  that  it  was  not 
incumbent  upon  defendant's  agent  to  see  that 
che  rented  boat  was  not  overloaded,  and,  akin 
to  this,  the  request  to  charge  that,  if  the  boat 
was  overloaded,  that  was  the  fault  of  the 
young  men  who  invited  others  to  use  it  with 
them.  Error  is  assigned  upon  the  refusal  of 
the  court  to  instruct  that  the  occasion  of  the 
death  of  plaintiff's  intestate  was  conjectural 
or  speculative.  Error  is  assigned,  also,  upon 
the  charge  as  given,  and  upon  the  refusal  to 
set  aside  the  verdict  and  grant  a  new  trial. 
It  is  well  enough,  in  considering  this  case,  to 
say  in  the  beginning  that  the  case  is  not 
made  complex  by  alleging  that  defendant 
owed  to  plaintiff's  decedent  and  his  compan- 
ions a  multitude  of  duties,  setting  them  out 
and  alleging  that  each  of  them  was  breached. 
The  case  is  really  a  very  [500]  simple  one, 
if  confined  to  the  facts  which  the  evidence 
tends  to  prove.  The  allegation  of  a  multi- 
tude of  duties,  and  Iho  breach  of  them,  in  an 
attempt  to  meet  any  and  every  possible  con- 
tingency which  the  evidence  might  present 
and  almost  all  conceivable  causes  for  the 
tragedy,  isj  not  condemned,  and  shows  the 
careful  pleader;  but  the  apparent  necessity 
for  it,  the  uncertainty  of  the  cause  so  in- 
dicated, betrays  the  idea,  which  will  force 
itself  upon  any  one  who  reads  the  record, 
that  not  inferences  from  known  facts,  and 
not  presumptions,  but  pure  conjecture  alone, 
connects  the  allied  negligence  of  defendant 
and  the  death  of  these  young  people. 

In  the  case  developed  there  is  no  rough 
water,  although  the  water  was  not  perfectly 
smooth,  no  particular  wind,  no  overloaded 
boat,  no  hiring  of  the  boat  to  immature  and 
tender  youths.  Lincoln  was  a  high  school 
graduate;  Stocum  was  16  years  old.  There 
is  no  testimony  tending  to  prove  that  either 
was  not  perfectly  at  home  in  a  rowboat;  none 
that  Lincoln,  who-  bo  far  as  is  known  did  the 
rowing,  was  not  a  capable  oarsman.  The 
ability  of  the  boys,  or  of  Lincoln,  to  navigate 
the  boat,  is  demonstrated,  as  well  as  the  fact 


that  the  boat  did  and  could  safely  carry  four 
persons.  There  is  no  testimony  which  tenda 
to  prove  that  the  hull  of  the  boat  was  infirm 
or  that  the  boat  leaked.  Tlie  seats  may  have 
been  loosened,  or  imperfectly  fastened;  but 
in  use  the  boat  was  proven  to  be  safe,  with 
the  load  which  it  carried.  As  a  witness  for 
defendant,  the  owner  of  a  similar  boat,  testi- 
lied,  and  as  is  matter  of  common  knowledge, 
it  makes  no  difference  about  the  wood  '*as 
long  as  the  shell  on  the  outside  of  the  boat 
is  whole,  as  long  as  there  is  a  seat  there  to 
sit  down  on,  and  no  leakage  alongside  of  the 
shell,  it  is  perfectly  safe."  Except  the  stem 
and,  possibly,  a  small  part  at  the  bow,  and 
a  keel,  the  wood  in  the  boat  was  all  inside  of 
the  hull,  or  shell,  and  might  [501]  all  of  it 
have  been  removed  without  affecting  the 
safetv  of  the  hull. 

Lincoln  and  Stocum,  after  rocking  the  boat 
so  as  to  give  it  some  load  of  wat^r,  were  not 
themselves  affected  with  anv  evidence  of  in- 
firmity  in  the  boat.    At  no  time  were  they 
seen  or  heard  to  give  signals  as  if  in  trou- 
ble.    Quite  the  contrary.     The  witness  who 
found  the  hull  to  be  flexible,  yielding  when 
he  pulled  upon  its  sides  and  when  the  oar» 
were  used,  discovered  only  what  most  per- 
sons know  who  ever  have  used  a  metal  boat., 
or    one    of    any   material    built    with    laps, 
whether  the  laps  ran  longitudinally  or  lati- 
tudinally  the  boat.    This  boat,  aft^r  the  dem- 
onstration   described,    disappeared   with    its 
passengers.     By  all  rules  of  probability,  by 
all  natural  inferences  from  known  facts,  it 
ought  to  have  come  safely  to  shore,  if  prop- 
erly managed,  and  if  the  passengers  behaved 
as    circumstances   required.     It    is   assumed 
tiiat  the  boat  sank.    But  what  made  it  sink'r 
What  room  is  there  for  inference  based  upon 
established    facts?      Clearly   there    is    nonet 
established  facts  supporting  conclusively  no 
theory  of  destruction,   but  supporting  best 
the    inference,    based    upon    demonstration. 
tlMtt  the  cause  was  not  the  infirmity  of  the> 
l)oat.     What  may  be  conjectured?     Plainly, 
several  things.     Some   of   the   occupants  ot 
the  boat  attempted  to  exchange  seats?    The 
young  men  indulged  in  another  rocking  of 
the  boat?     Experience  has  proven  these  to 
be  each  of  them  common  enough  causes  for 
capsizing    boats    and    death    by    drowning. 
What     right — logically — has     one     to     say 
rather  that  the  boat  collapsed,  supported  as 
it  was  by  water,  or  that  it  suddenly  sprung 
a  leak? 

It  is  said  that,  no  one  having  seen  the  boat 
when  it  disappeared,  it  is  presumed  that 
those  on  board  her  were  using  due  eare.  In- 
dulging this  presumption,  it  is  argued,  we 
are  left  to  find  the  cause  of  the  catastrophe 
in  the  condition  of  the  boat.  This  is  not 
necessarily  [502]  so,  and,  if  it  was  so,  the 
known  condition  of  the  boat  refutes  such  a 
conclusion.     It  is,  however,  mofe  reasonable 
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to  say  that  we  have  certain  phenomena  to 
consider,  and  if  we  include  among  them  the 
said  presumption,  it  is  still  from  all  of  them 
that  we  must  determine,  if  we  can,  why  the 
boat  and  its  occupants  dif<appeared.  The 
presumption  is  not  conclusive,  and  does  not 
operate  to  har  consideration  of  all  known 
facts.  In  the  absence  of  evidence  pointing  to 
one  cause  rather  than  another,  so  long  as  the 
cause  was  plainly  conjectural,  it  was  proper 
to  prove,  as  accounting,  as  well  as  anything 
which  had  been  proven,  for  the  disappear- 
ance of  the  boat,  that  the  young  men  who 
were  in  it  had  indulged,  a  few  moments 
earlier,  in  a  pastime  which  was  calculated  to 
capsize  the  boat.  In  any  event,  the  presump- 
tion referred  to  is  indulged  only  to  relieve  a 
plaintiff  from  an  inference  of  negligence,  and 
not  to  supply  evidence  of  the  negligence  of  a 
defendant.  It  remains  that,  when  last  seen, 
and  for  a  long  time  before,  the  boat  was  per- 
forming its  duty,  was  demonstrably  a  sound 
and  safe  craft. 

It  may  be  said,  and  there  is  in  the  brief 
suggestion  to  the  effect,  that  if  the  boat  from 
any  cause  capsized  it  would  then  be  of  impor- 
tance to  have  seats  and  air  tanks  safely  and 
soundly  attached  to  the  boat.  This  may  be 
admitted,  since  a  hull  which  would  not  sink 
when  filled  with  water  might  also  support 
for  some  time,  in  certain  conditions,  persons 
thrown  into  the  water.  This  consideration 
should  not  divert  attention  from  the  true 
question  to  be  determined.  Once  it  is  as- 
sumed that  the  boat  was  capsized,  did  not 
by  its  own  infirmity  cause  the  hazard  and 
crisis  following  its  capsizing,  plaintiff  has 
failed  in  this  action.  Xegligence  and  con- 
sec^uent  liability  of  defendant  is  not,  and 
cannot  be  upon  this  record,  predicated  of 
failure  to  furnish  a  boat  which,  when  cap- 
sized, would  float,  supporting  in  the  water 
four  clinging  passengers.  Perfectly  [503]  se- 
cure and  seaworthy  rowboats  will  sink  when 
filled  with  water.  A  frightened  person,  in 
the  water,  will  drag  down  and  be  lost  with 
wreckage  which  would  have  supported  a  fear- 
less person.  Defendant  did  not  undertake  to 
furnish  a  n6nsinkable  boat,  if,  indeed,  there 
is  any,  except  self-bailing  boats,  which  can 
be  called  nonsinkable. 

The  facts  established  at  the  trial  are  not 
the  facts  stated  bv  counsel  and  considered  bv 
the  court  in  Lincoln  v.  Detroit,  etc.  R.  Co.  su- 
pra, although  it  is  probable  that  the  trial  court 
believed  the  decision  in  that  case  required 
this  one  to  go  to  a  jury.  In  my  opinion, 
the  court  should  have  instructed  the  jury 
that  negligence  of  defendant  was  not  made 
out,  and  that,  if  in  any  respect  found  to  have 
been  negligent,  it  was  purely  conjectural 
whether  the  loss  of  the  boat  and  of  the  lives 
was  the  result  of  its  negligence. 

The  conclusion  I  have  stated  disposes  of 
the  case,  and  requires  a  reversal  of  the  judg- 
Ann.  Cas.  191 8E. — 08. 


ment.  It  is  not  deemed  proper  to  refuse 
plaintiff  a  new  trial,  although  upon  this  rec- 
ord there  can  be  no  recovery.  If  a  new  trial 
is  had,  some  questions  arising  upon  this  rec- 
ord are  likely  to  again  arise.  As  to  the 
right  of  the  mother  of  decedent  to  maintain 
the  action,  it  is  settled  in  Yost  v.  Grand 
Trunk  R.  Co.  163  Mich.  664  (128  N.  W.  784, 
31  L.R.A.(N.S.)  619,  Ann.  Cas*  1912A  988). 
The  testimony  of  the  condition  of  other 
boats,  examined  after  the  loss  of  the  par- 
ticular boat,  ought  to  have  been  excluded; 
its  admission  being  error.  A  reason  for  its 
exclusion  has  been  given.  A  further  one  is 
that  little,  if  any,  df  it  tended'  to  prove  the 
boats  to  be  in  a  leaky  or  unseaworthy  con- 
dition. Error  was  not  avoided  by  a  caution 
as  to  the  weight  to  be  given  to  the  evidence. 
The  weight  of  evidence  is  for  the  jury. 

Stx>ne,  Steere,  and  Brooke,  JJ.,  concurred 
with  Ostrander,  J. 

[504]  Ktjhn,  C.  J.  {dissenting), — ^The  neg- 
lijrence  of  the  defendant  became  a  question  of 
fact  for  the  jury  upon  the  record  here  pre- 
sented, for  the  reasons  stated  in  my  opinion 
in  the  case  of  Lincoln  v.  Detroit,  etc.  R.  Co.  ■ 
107  Mich.  504,  163  N.  W.  969,  handed  down 
herewith. 

The  judgment  should  be  affirmed. 

Bird  and  Moore,  JJ.,  concurred  with 
Kuhn,  C.J.    Person,  J.,  did  not  sit. 

NOTE. 

In  the  reported  case  it  appeared  that  a 
row  boat  hired  at  a  boat  livery  maintained 
at  a  public  amusement  resort  sank  while  in 
use,  the  occupants  being  drowned.  The  pre- 
cise cause  of  the  sinking  of  the  boat  was 
not  shown,  nor  was  any  substantial  delect 
in  its  condition  shown.  It  is  held  that  there 
was  no  evidence  from  which  a  jury  were  en- 
titled to  find  the  proprietor  of  the  resort 
liable.  While  the  facts  of  the  case  are 
unique  except  for  other  cases  arising  out  of 
the  same  accident,  which  are  referred  to  in 
the  reported  case,  the  principles  governing 
the  liability  sought  to  be  enforced  are  fttUy 
established  in  the  cases  involving  the  lia- 
bility, of  the  proprietor  of  an  amusement  re- 
sort for  personal  injury  to  a  patron.  See 
the  notes  to  Williams  v.  Mineral  City  Park 
Assoc.  5  Ann.  Cas.  924;  Scott  v.  Midkigan 
University  Athletic  Assoc.  15  Ann.  Gas.  515 ; 
Smith  v.  Cumberland  County  Agricultural 
Soc.  Ann.  Cas.  191 5B  544;  and  Homey  v. 
Nixon,  110  Am.  St.  Hep.  520.  See  also*  the 
following  more  recent  cases  reported  in  this 
series:  Best  Park,  etc.  Co.  v.  Rollins,  Ann. 
Cas.  1917D  920;  Hartman  v.  State  Pair  As- 
soc. Ann.  Cas.  1917D  931.  The  duty  to  pa- 
trons of  the  proprietor  of  a  bkthiag  resort 
or  beach  is  discussed  in  the  notes  to  Larkin 
V.  Saltair  Beach  Co.  8  Ann.  Cas,  977;  Tur- 
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lingtbn  Y.  Tampft  Electric  Co.  Ann.  Gas. 
1913D  1213;  and  McKinney  v.  Adams,  Ann. 
Cas.  1917B  326. 


CBOU8E  ET  AI.. 

V. 


Colorado  Supreme  Court — July  3,  1916. 


02  Colo.  61;  1Q8  Poo.  1100. 


Marriage  —  VaUdity  *  Witliln  Pro- 
scribed Time  after  Divorce  —  Xhctra- 
territorial  Effect  of  Statute. 

A  marriage  in  the  state  of  New  Mexico  by 
a  person  divorced  in  Colorado  within  a 
month  of  the  divorce  if  valid  under  the  laws 
of  New  Mexico  is  lawful  in  the  state  of  Col- 
orado, though  it  would  have  been  unlawful 
if  solemnized  in  the  latter  state. 

[See  note  at  end  of  this  case.] 

Same. 

A  valid  marriage  in  New  Mexico  by  a  per- 
son divorced  in  Colorado  where  such  marriage 
would  be  unlawful,  does  not  render  such  per- 
son guilty  of  contempt  of  the  court  granting 
the  divorce  in  Colorado. 

[See  note' at  end  of  this  ease.] 

Error  to  Elbert  County  Court:  Tubner, 
Judge. 

Action  by  Roy  C.  Wheeler,  plaintiff, 
against  Bertha  Wheeler  Crouse  et  al.,  de- 
fendants. To  review  judgment  rendered,  de- 
fendants bring  error.  The  facts  are  stated 
in  the  opinion.    Reversed. 

HilHard,  lAlya/rd  d  Fiwnioum  for  plaintiffs 
in  error. 
J.  W.  MtUlahey  for  defendant  in  error. 

[52]  SooTT,  J. — On  the  8th  day  of  October, 
1914,  the  defendant  in  error,  Roy  C.  Wheeler, 
in  an  action  pending  in  the  County  Court 
of  Elbert  County,  was  granted  a  decree  of 
absolute  divorce  from  his  wife  Bertha 
Wheeler,  one  of  the  plaintiffs  in  error  here. 
Afterward  and  on  the  28th  day  of  October, 
]  914,  the  said  Bertha  Wheeler  was  married 
to  Harry  Crouse,  one  of  the  plaintiffs  in  er- 
ror, within  the  state  of  New  Mexico. 

Upon  the  application  of  Roy  C.  Wheeler, 
both  of  the  plaintiffs  in  error  were  cited 
before  the  said  County  Court  for  contempt  of 
court,  the  charge  being  their  marriage  as 
aforesaid — alleged  as  constituting  the  con- 
tempt charged. 


Upon  the  15th  day  of  February,  1915,  and 
upon  hearing  the  court  found  both  plaintiffs 
in  error  guilty  of  contempt,  ^nd  assessed  a 
fine  against  each  in  the  sum  of  twenty-five 
dollars  and  costs,  but  suspended  the  fine  in 
each  case  upon  the  payment  of  costs.  This 
proceeding  is  to  review  such  judgment. 

It  was  admitted  that  the  marriage  in  New 
Mexico  was  lawful  under  the  laws  of  that 
state,  and  it  has  been  held  by  this  court 
that  the  marriage  in  such  a  case  being  law- 
ful in  the  state  where  it  was  performed  is 
lawful  in  Colorado.  Griswold  v.  Griswold, 
23  C0I9.  App.  365,  129  Pac.  560;  Loth  v. 
Loth,  54  Colo.  200,  129  Pac,  827. 

It  is  not  contempt  of  court  to  do  that 
-which  is  expressly  pennitted  as  lawful  act, 
and  not  in  the  presence,  nor  disobedience,  of 
anv  order  of  court. 

[53]  The  judgment  is  reversed  and  cause 
remanded  with  directions  to  dismiss  the  con- 
tempt proceedings. 

Gabbert,  C.  J.,  and  Garrigues,  J.,  concur. 

MOTE. 

Extraterritorial  Effect  of  Divoree  De- 
cree or  Statute  ProMbitiiic  Rei 

riace  of  Party  or  Parties. 

* 

Introductory.    1074. 

Prohibition  against  Guilty  Party,  1074. 

Prohibition  against  Both  Parties,  1076. 


Introductory, 

Tlie  earlier  cases  discussing  the  extraterri- 
torial effect  of  a  divorce  decree  or  statute 
prohibiting  the  remarriage  of  a  party  or 
parties  are  collated  in  the  notes  to  Dimpf^  v. 
Wilson,  15  Ann.  Cas.  758,  and  State  v.  Shat^ 
tuck,  60  Am.  St.  Rep.  936.  This  note  re- 
views the  recent  cases  on  the  subject. 

For  a  discussion  of  the  effect  of  a  awr- 
riage  contracted  within  the  proscribed  period 
after  a  divorce,  see  the  notes  to  Eaton  v. 
Eaton,  1  Ann.  Cas.  199,  and  Woodward  v. 
Blake,  reported  ante,  this  volnike,  at  page 
552. 

IProliibition  against  ChiUty  Party. 

It  seems  to  be  generally  held  that  a  di- 
vorce decree  or  a  statute  which  prohibits  the 
remarriage  of  the  guilty  party  within  a 
specified  time  has  no  extraterritorial  effect. 
In  re  Crane,  170  Mich.  651,  Ann.  Cas.  1914A 
1173,  136  N.  W.  587,  40  L.R.A.(N.S.)  765; 
Petit  V.  Petit.  45  Misc.  155,  91  N.  Y.  S.  979 ; 
Goodwin  v.  Goodwin,  80  Misc.  303,  141  N.  Y. 
S.  175,  affirmed  in  158  App.  Div.  171,  142 
N.  Y.  S.  1102;  In  re  Eichler,  84  Misc.  667, 
146  K.  Y.  S.  846:  Patterson  v.  Modem  Wood- 
men of  America,   89  Vt.   305,  95   Atl.   699. 
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While  the  decisions  in  New  York  state  are 
conclusiye  that  the  proyisions  of  the  statute 
(Code  CiT.  Proc.  §  1761)  forbid  the  guilty 
party  in  a  divorce  action  from  marrying  an- 
other during  the  life  of  the  innocent  party, 
the  statute  does  not  affect  the  Taliditv  of 
■a  marriage  contracted  in  another  state. 
Petit  V.  Petit,  46  Misc.  166,  91  Nl  Y.  S. 
079. 

[n  Michigan  a  statute  (3  Gomp.  Laws,  § 
S65S)  provides  as  follows:  "The  court  grant- 
ing a  decree  of  divorce  may  provide  in  such 
decree  that  the  party  against  whom  any  di- 
vorce is  granted  shall  not  marry  again 
-within  such  time  as  shall  be  fixed  by  the 
<;ourt,  which  time  shall  be  set  out  in  the 
decree:  Provided,  that  such  time  shall  not 
exceed  the  period  of  two  years  from  the 
time  such  decree  is  granted.  And  in  case 
any  person  shall  marry  contrary  to  the  time 
set  out  in  such  decree  said  party  shall  be 
deemed  to  have  committed  the  crime  of 
bigamy  and  shall  be  subject  to  the  pains  and 
penalties  therefor."  Under  the  operation  of 
this  statute  it  was  held  that  in  the  case  of  Ifi 
re  Crane,  170  Mich.  661,  Ann.  Cas.  1914A 
1173,  136  N.  W.  687,  40  L..R.A.(N.S.)  765, 
that  the  remarriage  of  a  divorced  party  with- 
in the  time  limited  in  the  decree,  in  another 
country,  if  valid  in  that  country,  was  valid 
in  Michigan. 

Prohibition  against  BotJi  Parties. 

Where  the  statutory  prohibition  against 
remarriage  operates  against  both  parties  to 
the  divorce,  the  extraterritorial  effect  upon 
such  remarriages  is  not  uniform.  Thus  the 
California  statute  provides  that  "all  mar- 
riages contracted  without  this  state,  which 
would  be  valid  by  the  laws  of  the  country 
in  which  the  same  were  contracted,  are  valid 
in  this  state.''  In  People  v.  Woodley,  22 
Cal.  App.  674,  136  Pac.  312,  it  was  held 
that  the  fact  that  a  murriage  celebrated  in 
Oregon  between  a  divorced  person  and  an- 
other occurred  within  the  time  prohibited  by 
the  statute  in  California  did  not  affect  its 
validity,  the  court  saying  that  "the  statute 
in  the  absence  of  language  extending  its  ap- 
plication extraterritorially,  must  be  confined 
to  domestic  decrees  of  divorce  and  domestic 
marriages." 

The  Colorado  statute,  which  prohibits  the 
remarriage  of  both  parties  to  a  divorce  with- 
in one  year  from  the  granting  of  the  di- 
vorce, has  no  extraterritorial  effect.  Gris- 
wold  v.  Griswold,  23  Colo.  App.  365,  129 
Pac.  560,  wherein  the  court  said:  "We  are 
constrained  to  hold  that  the  prohibitory  pro- 
visions of  the  statute  do  not  apply  to  nor 
affect  marriages  contracted  in  any  other 
state  or  country.  It  will  be  presumed  that 
the  law-making  body,  in  enacting  that  pro- 


vision, knew  the  law  as  declared  by  the 
courts  of  the  several  states  with  substantial 
uniformity  for  more  than  a  century;  that 
in  the  absence  of  express  terms  making  the 
inhibition  apply  to  foreign  marriages,  the 
effect  thereof  is  restricted  to  those  contracted 
within  the  state,  and  that  the  legislature 
so  intended,  and  did  not  contemplate  a  re- 
peal or  modification  of  section  4165.  ^  The 
rule  established  by  the  preponderance  of  au- 
thorities, and  we  think  the  better  riile,  and 
therefore  the  one  which  we  adopt,  is  that, 
if  a  statute,  silent  as  to  marriages  abroad, 
prohibits  classes  of  persons  from  marrying 
generally,  or  from  intermarrying,  it  has  no 
effect  upon  marriages,  even  of  domiciled  in- 
habitants, entered  into  out  of  the  state. 
Those  marriages  are  to  be  judged  of  by  the 
courts  just  as  though  the  statute*  did  not 
exist,  and  this  would  be  true  even  if  the 
parties  went  into  another  state  with  the  in- 
tention of  avoiding  the  laws  of  their  own." 
To  that  effect  see  Loth  v.  Loth,  64  Colo.  200, 
129  Pac.  827.    And  see  the  reported  case. 

A  like  interpretation  is  given  to  the  Iowa 
statute.  Dudley  v.  Dudley,  151  la.  142,  130 
X.  W.  785,  32  L.R.A.(N.S.)  1170. 

The  Illinois  statute  prohibits  either  di- 
vorced party  from  remarrying  within  the  pro- 
scribed time  and  a  marriage  entered  into  in 
disregard  of  this  prohibition  is  void  wherever 
celebrated.  Jland  v.  Bogle,  197  111.  App. 
476.  See  to  the  same  effect  People  v.  Prouty, 
262  111.  218,  Ann.  Cas.  1915B  155,  104  N.  E. 
387,  51  L.R.A.(N.S.)  1140.  In  Wilson  v. 
Cook,  256  111.  460,  100  N.  E.  222,  43  L.R.A. 
(X.S.)  365,  it  appeared  that  the  appellant 
obtained  a  divorce  from  his  wife  in  Illinois 
and  was  remarried  in  Missouri  to  a  resident 
of  Illinois  within  the  prohibited  time,  re- 
turning thereafter  to  Illinois  where  they  re- 
sided together  as  husband  and  vife  until 
the  wife's  death.  On  the  question  as  to  his 
rights  in  her  estate,  the  court  said:  "llie 
first  question  in  the  ease  is  whether  or  not 
the  marriage  of  the  appelL^nt  and  the  de- 
ceased was  valid.  •  Section  la  of  chapter  40 
(Hurd's  Stat.  1911,  p.  862),  provides:  That 
in  every  case  in  which  a  divorce  has  been 
granted  .  .  .  neither  party  shall  marry 
again  within  one  year  from  the  time  the 
decree  was  granted;  .  .  .  and  every  per- 
son marrying  contrary  to  the  provisions  of 
this  section  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  not  less  than 
one  vear,  nor  more  than  three  vears,  and 
said  marriage  shall  be  held  absolutely  void.' 
The  marriage  of  the  appellant  was  within 
one  vear  from  the  time  the  decree  of  divorce 
was  granted.  It  is  undoubtedly  the  general 
rule  of  law  that  a  marriage  valid  where  it 
is  celebrated  is  valid  everywhere,  but  there 
are  two  well -recognized  exceptions,  viz.,  mar- 
riages which  are  contrary  to  the  law  of  na- 
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ture,  as  generally  recognized  by  christian  na- 
tions, and  those  which  are  declared  by  posi- 
tive law  to  have  no  validity.  Every  state 
has  the  power  to  enact  laws  which  will 
personally  bind  its  citizens  while  sojourning 
in  a  foreign  jurisdiction  provided  such  laws 
profess  to  so  bind  them,  and  to  declare  that 
marriages  contracted  between  its  citizens  in 
foreign  states  in  disregard  of  the  statutes 
of  the  state  of  their  domicil  will  not  be 
recognized  in  the  courts  of  the  latter  state 
though  valid  where  celebrated.  (Roth  v. 
Koth,  104  111.  35.)  The  question,  therefore, 
is  whether  the  statute  quoted  was  clearly 
intended  to  apply  to  marriages  contracted 
outside  the  state,  for  unless  the  intention  is 
dear,  the  operation  of  the  statute  must  be 
limited  to  marriages  within  the  state.  For- 
mer Iv  laws  of  this  character  in  other  states 
have  usually  prohibited  the  marriage  of  the 
pai'ty  in  fault  against  whom  the  divorce  was 
granted,  and  they  have  been  construed  as 
penal  in  their  nature  and  having  no  extra- 
territorial effect.  Marriages  contracted  out- 
side the  state  have  in  this  view  been  held 
valid  in  states  having  such  statutes.  (Com. 
v.  Lane,  113  !Mass.  458;  Vaii  Voorhis  v. 
Brintnall,  86  X.  Y.  18  j  State  v.  Shattuck, 
69  Vt.  403;  Frame  v.  Thormann,  102  Wis. 
654.)  This  statute  is  not,  however,  penal 
in  its  character.  It  is  no  part  of  its  purpose 
to  punish  the  wrongdoer,  for  it  treats  the 
innocent  and  guilty  alike.  The  state  of  Wis- 
consin has  a  similar  statute,  which  came 
before  the  supreme  court,  and  tlie  language 
of  the  court  is  applicable  here:  'Upon  no 
reasonable  ground  can  this  general  restric- 
tion be  explained,  except  upon  the  ground 
that  the  legislature  deemed  that  it  was 
against  public  policy  and  good  morals  that 
divorced  persons  should  be  at  liberty  to  im- 
mediately contract  new  marriages.  The  in- 
ference is  unmistakable  that  the  legislature 
recognized  the  fact  that  the  sacredness  of 
marriage  and  the  stability  of  the  marriage 
tie  lie  at  the  very  foundation  of  christian 
civilization  and  social  order;  that  divorce, 
while  at  times  necessary,  should  not  be  made 
easy  nor  should  inducement  be  held  out  to 
procure  it;  that  one  of  the  frequent  causes  of 
marital  disagreem^ent  and  divorce  actions  is 
the  desire  on  tlie  part  of  one  of  the  parties 
to  marry  fuiother;  that  if  there  be  liberty 
to  immediately  remarry,  an  inducement  is 
thus  offered  to  those  who  have  become  tired 
of  one  union,  not  only  to  become  faithless 
to  their  marriage  vows,  but  to  collusiyely  pro- 
cure the  severance  of  that  union  under  the 
forms  of  law  for  the  purpose  of  experiment- 
ing with  another  partner,  and  perhaps  yet 
another,  thus  accomplishing  what  may  be 
called  progressive  polygamy;  and  finally, 
that  this  means  destruction  of  the  home  and 
debasement  of  public  morals.     In  a  word, 


the  intent  of  the  law  j^inly  is  to  remove 
one  of  the  most  frequent  inducing  causes  for 
the  bringing  of  divorce  actions.    This  means 
a  declaration  of  public  policy  or  it  means 
nothing.     It  means  that  the  legislature  re- 
garded frequent  and  easy  divorce  as  against 
good  morals,  and  that  it  proposed,  not  to 
punish  the  guilty  party,  but  to  remove  an 
inducement  to  frequent  divorce.    To  say  that 
the  legislature  intended  such  a  law  to  apply 
only  while  the  parties  are  within  the  boun- 
daries of  the  state,  and  that  it  contemplated 
that  by  crossing  the  state  line   its  citizens 
could    successfully   nullify    its   terms,    is    to^ 
make  the  act  essentially  useless  and  impotent 
and  ascribe  practical  imbecility  to  the  law« 
making  power.     A  construction   which   pro- 
duces such  an  effect  should  not  be  given  it 
unless  the  terms  of  the  act  make  it  neoessary. 
The  prohibitory  terms  are  broad  and  sweep- 
ing.    They  declare,  not  onl^'  that  it  shall  be 
unlawful    for    divorced    persons    to    marry 
again  witJiin   the  year,   but   that  any   such* 
marriage  shall  be  null  and  void.     There  is 
no  limitation  as  to  the  place  of  the  pretended 
marriage  in  express  terms,  nor  is  language 
used  from  which  such  a  limitation  can  natu- 
rally  be   implied.     It   seems   unquestionably 
intended  to  coAtrol  the  conduct  of  the  resi- 
dents of  the  state,  whether  they  be  within 
or    outside   of   its   boundaries.      Such    beings 
in  our  opinion,  the  evident  and  clearly  ex- 
pressed intent  of  the  legislature,  wc  hold  that 
when  persons  domiciled  in  thii>  ^tate  ami  who 
are    subject    to    the    provisions    of    the    law 
leave  the   state  for  the  purpose  of  evading^ 
those   provisions,  and  go  through   the  cere- 
mony of  marriage  in  another  state  and  re- 
turn to  their  domicil,  such   pretended  mar- 
riage is  within  the  provisions  of  the  law  and 
will  not  be  recognized  by  the  courts  of  this 
state.'     (Lanham  v.  Lauham,  136  Wis.  360.) 
The  following  cases  are  cited  as  sustaining 
the  view  expressed  in  the   opinion:      Brook 
V.  Brook,  9  H.  L.  Cas.    (Eng.)    193;   Sussex 
Peerage  Case,  11  CI.  &  JF.   (Eng.)   85;  State- 
V.   Tutty,   41   Fed.   753;    Pennegar   v.   State, 
87   Tenn.   244;    McLennan  v.   McLennan,   31 
Ore.  480;  In  re  StuU,  183  Pa.  St.  625.    These 
cases    sustain    the    principle    that    where   a 
state  has  enacted  a  statute  lawfully  imposing 
upon  its  citizens  an  incapacity  to  contract 
marriage  by  reason  of  a  positive  poUcj  of 
the  state  for  the  protection  ol  the  morals 
and  good  order  of  society  against  serious 
social  evils,  a  marriage  contracted  in  disre- 
gard   of    the    prohibition    of    the    statute, 
wherever  celebrated,   will  be  void.     In   the 
first  of  these  cases  it  is  said:     'It  is  quite 
obvious  that  no  civilized  state  can  aHow  its 
domiciled  subjects  or  citizens,  liy  making  a 
temporary  visit  to  a  foreign  coimtf^  to  enter 
into  a  contract  to  be  performed  in  the  place  of 
domicil  if  the  ccmtract  is  forbidden  by  the  law 
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cf  the  place  of  domicil  as  contrary  to  religion 
or  morality  or  to  any  of  its  fundamental 
institutions.'  It  is  insisted,  however,  on  the 
part  of  the  appellant,  that  the  marriage  was 
entered  into  in  good  faith,  and  that,  the 
parties  having,  after  the  removal  of  the  dis- 
ability, continued  the  same  apparently  valid 
matrimonial  relations  as  before,  the  law  will 
presume  a  cominon-law  marriage  between 
them.  The  amendment  to  section  4  of  the 
marriage  act,  which*  declared  that  common 
law  marriages  thereafter  entered  into  should, 
be  null  and  void,  went  into  effect  on  July 
1,  1906.  There  can,  therefore,  be  no  pre- 
sumption o|  a  common-law  marriage  in  this 
case.''  See  to  the  same  effect  Nehring  v.  Neh- 
ring,  164  III.  App.  627.  Under  the  operation 
of  this  rule  a  divorced  man  who  remarries 
in  another  state  within  the  prohibited  period 
and  returns  to  the  state  of  his  first  marriage 
and  thereafter  deserts  his  second  wife  can- 
not be  convicted  of  wife  desertion  since  the 
second  marriage  is  illegal  and  void.  People 
V.  Schmutz.  198  111.  App.  108. 

In  Washington  the  statute  provides  in  sub- 
stance, that  all  marriages  contracted  within 
the  prohibited  period,  whether  within  or 
without  the  state,  are  void.  Under  this  stat- 
ute it  wa^  held  in  Pierce  v.  Pierce,  58  Wash. 
622,  109  Pac.  45,  that  the  question  of  the 
validity  •!  a  marriage  within  the  prohibited 
time  is  to  be  determined  from  the  intent  of 
the  parties.  This  court  said:  ''The  question 
before  us  was  first  considered  by  this  court  in 
the  case  of  In  re  Smith,  4  Wash.  702,  30  Pac. 
1059,  17  L.R.A.  573.  It  was  there  held  that 
the  original  statute  (2  Hiirg  Code,  §  771) 
providing  that  a  remarriage  should  not  take 
place  within  the  time  limited  for  appeal, 
had  extraterritorial  effect,  and  that  a  mar- 
riage within  that  time,  whether  performed 
within  or  without  the  state,  was  void.  In 
Willey  ▼.  Willey,  22  Wash.  115,  60  Pac.  145, 
79  Am.  St.  Rep.  923,  the  same  statute  beini^ 
under  consideration,  it  was  held  that '  the 
statute  had  no  extraterritorial  effect,  t)ie 
court  attempting  to  distinguish  the  Smith 
case  rather  tlian  overruling  it  as  was  suggest- 
ed in  the  dissenting  opinion.  In  the  Willey 
case  the  court  said,  in  referring  to  the  Smith 
case:  'It  may  be  said  that  in  that  case 
the  parties  were  all  residents  of  this  state, 
and  the  marriage  solemnized  in  the  face  of  the 
prohibition  of  the  statute  then  in  force;'  show- 
ing that  the  question  of  domicil  ^vn,9  in  the 
mind  of  the  court  at  the  time  the  decision  was 
pronounced.  The  first  and  only  case  con- 
struing the  statute  of  1893,  Kem.  A  Bal. 
Code,  §  991,  is  that  of  State  v.  Fenn,  47 
Wash.  561,  92  Pac.  417,  17  L.R.A.(N.S.) 
800.  By  that  statute  it  is  provided  that, 
'all  marriages  contracted  in  violation  of 
the  fNTovisions  of  this  section,  whether  con- 
tracted within  or  without  this  state,  shall 


be  void.'  In  that  case  the  marriage  had  oc- 
curred in  Victoria  within  ten  days  after  the 
decree  of  divorce  had  been  rendered  in  King 
county.  The  conclusion  of  the  court  was: 
'We  are  satisfied  that  the  prohibition  in 
question  was  directed  solely  against  mar- 
riages within  the  state,  or  by  persons  dom- 
iciled within  the  state,  but  contracted  in 
other  states  for  the  purpose  of  evading  our 
laws,  and  that  no  other  persons  or  mar- 
riages are  included  or  contemplated.  Within 
the  above  rule,  the  information  before  us 
does  not  contain  matters  which  constitutes 
an  offense  for  it  does  not  appear  that  the 
Victoria  marriage  was  void.  If  the  parties 
to  the  Victoria  marriage  had  their  d<Mnicil 
in  this  state  at  the  time  the  marriage  was 
contracted,  and  went  to  Victoria  for  the 
purpose  of  evading  our  laws  and  thereafter 
returning  to  this  state,  such  marriage  was 
null  and  void,  and,  much  as  we  regret  it, 
the  prosecution*  myst  fail.  If,  on  the  other 
hand^  the  parties  to  the  Victoria  marriage 
were  domiciled  there  at  the  time  the  mar- 
riage was  contracted,  such  marriage  does  not 
fall  within  the  prohibition  of  our  statute 
and  is  valid.'  In  Johnson  v.  Johnson,  57 
Wash.  89,  106  Pac.  500,  a  marriage  entered 
into  by  persons  within  prohibited  degrees  of 
consanguinity  was  held  to  be  void  where  it 
appeared  that  the  parties  were  domiciled  in 
this  state  and  that  to  avoid  our  local  law 
they  went  ^  to  Virginia,  were  there  married, 
and  inunediately  returned  to  their  domicil. 
Reference  to  the  several  decisions  mentioned 
will  show  that  the  court  has  striven  to 
reconcile  two  rules  of  law,  each  designed  to 
serve  a  strict  public  policy;  the  <Hie  that  a 
marriage,  legal  under  the  law  of  the  place 
where  contracted,  is  legal  everywhere,  and 
the  other  that  divorced  persons  shall  not  re- 
marry within  the  time  allowed  for  appeal. 
In  thus  struggling  to  serve,  as  it  would  seem, 
the  higher  purpose,  the  courts  have  left  this 
question  not  so  much  one  of  law,  but  of 
mixed  law  and  fact,  the  positive  inhibition 
of  the  statute  being  held  to  apply  only  to  citi- 
zens of  this  state.  Thus,  the  question  of 
domicil  is  made  the  supreme  and  control- 
ling one  in  all  cases  of  this  character.  So, 
as  was  intimated,  if  not  positively  held,  in 
the  Fenn  and  Willey  cases,  courts  will  go 
beyond  the  record  of  the  marriage  and  in- 
quire into  the  intent  or  domicil  of  the  par- 
tie&  If  the  marriage  is  entered  into  by  one 
who  has  in  good  faith  removed  to  another 
jurisdiction,  not  for  the  mere  purpose  of  the 
marriage  or  to  evade  the « rigor  of  the  local 
law,  but  to  establish  a  domicil,  the  marriage 
should  be  held  to  be  valid.  Whereas,  if  it 
appears  that  the  parties,  being  domiciled  in 
this  state,  have  gone  to  another  jurisdiction 
with  the  primary  intent  to  evade  our  law  and 
marry  in  defiance  of  it,  the  marriage  should 
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be  held  to  be  void.  This  brings  us  to  the 
facts  in  this  case.  Appellant  and  respond- 
ent had  become  acquainted  prior  to  her  di- 
vorce. The  subject  of  marriage  had  been 
discussed  between  them,  and  we  think  there 
is  no  doubt  of  the  anxiety  of  the  respondent 
to  hasten  the  divorce  as  well  as  his  own  mar- 
riage with  appellant.  After  appellant's  di- 
vorce, she  says  that  he  frequently  importuned 
her  to  go  to  Victoria,  or  some  other  place, 
to  be  married;  that  she  refused  to  consider 
any  such  proposition  because,  in  her  judg- 
ment, it  would  be  illegal  under  the  laws  of 
this  state.  Their  relations  appear  to  have 
been  amicable  up  to  about  March  13,  when, 
without  taking  any  leave  of  appellant,  re- 
spondent went  to  Victoria.  On  the  way  he 
fell  in  with  a  mutual  friend,  with  whom  he 
had  a  conversation  with  reference  to  appel- 
lant, and  told  him  that  he  was  going  to 
Victoria  *to  get  away  from  the  girl.'  The 
friend  advised  him  to  .  either  return  to 
Seattle  or  to  have  her  come  to  Victoria 
and  marry  her.  Upon  arriving  at  Vic- 
toria, he  telephoned  appellant  to  come  to 
Victoria  and  be  married.  She  gave  up  a 
position  then  held  by  her,  and  her  room,  and 
went  to  Victoria,  I'espondent  meeting  her 
at  the  wharf.  He  had  'previously  procured 
a  license,  and  they  were  driven  to  the  home 
of  a  clergyman  and  were  there  married. 
After  three  or  four  days,  respondent  told 
appellant  that  he  could  find  no  gpening  for 
business  in  Victoria,  and  thev  would  return 
to  Seattle,  which  they  accordingly  did. 
Thereafter  respondent  purchased  a  home,  and 
the  parties  lived  together  until  the  deser- 
tion. It  may  be  that  in  all  this  no  intention 
to  change  his  domicil  can  be  attributed  to 
respondent.  But  appellant  swears  positive- 
ly that  he  met  her  objection  to  the  proposi- 
tion that  they  marry  immediately,  by  suggest- 
ing that  they  could  %q  to  California  or 
British  Columbia  and  live  there  and  the  mar- 
riage would  be  legal.  She  swears,  too,  that 
it  was  her  understanding  that  they  were  to 
live  in  Victoria;  that  she  went  there  so 
intending;  that  he  met  her  exclamations  as 
to  the  beauty  of  the  place  and  its  surround- 
ings with  the  assurance  that  she  would  like 
it  there.  She  swears,  too,  that  he  had  his 
business  up  for  sale,  and  expected  that  it 
might  be  sold  at  any  time.  They  after- 
wards returned  to  Seattle  for  the  reason,  as 
appellant  says,  that  respondent  saw  no  open- 
ing for  business  in  Victoria  and  said  that 
he  would  have  to  return  to  Seattle  in  order 
to  get  more  money.  She  is  corroborated  in 
some  of  these  things  by  other  witnesses.  We 
confess  that  the  testimony  is  not  altogether 
satisfactory.  But  in  a  case  like  this,  where 
the  validity  of  the  marriage  depends  on  the 
domicil,  all  doubts  should  be  resolved  in 
favor  of  appellant's  testimony,  the  validity 


of  the  marriage,  and  Uie  legitimacy  of  tbe 
child.  If,  then,  the  appellant  went  to  Vic- 
toria animus  manendi,  induced  by  respond- 
ent's conduct,  he  should  not  be  heard  to  den\* 
the  marriage  when  the  consequences  would 
fall  so  heavily  upon  the  head  of  innocence. 
We  know  of  no  public  policy  which  will 
warrant  a  court  in  annulling  a  marriage  be- 
tween competent  parties  if  there  be  any  evi- 
dence to.  sustain  it,  and  Specially  so  where 
it  appears  that  the  parties  have  consummated 
the  marriage,  a  child  has  been  bom,  and  the 
offending  party  has  been  openly  acknowl- 
edged as  a  spouse.  It  will  not  be  dono  unless 
ii  clearly  appears  that  the  part^^es  wilfully 
went  beyond  the  jurisdiction  of  the  courts 
of  this  state  to  avoid  and  defy  our  laws. 
It  is  not  clear  that  they  did  so  in  this  case.** 
See  to  that  effect  Peerless  Pac.  Co.  v.  Burck- 
Oiard,  00  Wash.  221,  155  Pac.  1037. 

In  iriscofMtn  the  statute  prohibits  either 
party  to  a  divorce  from  remarrying  within 
one  3'ear  from  the  date  of  the  »itry  of  the 
decree  and  declares  such  marriages  to  be  null 
and  void.  In  Severa  v.  Beranak,  138  Wis. 
144,  119  N.  W.  814,  it  appeared  that  both 
parties  were  residents  of  Wisctmsin  and 
were  married  in  Illinois.  The  woman  knew 
at  the  time  of  the  marriage  that  ^e  man 
was  divorced,  but  was  ignorant  of  aAy  statu- 
tory prohibition  against  the  muriM^t*  it 
was  held  that  such  marriage  was  ^md  in 
Wisconsin  as  well  as  in  Illinois,  since  the 
statute  in  the  last-named  state  similarlv 
prohibited  the  remarriage  of  a  divoroed  par- 
ty within  one  year  after  his  divorce.  It  was 
further  held  that  the  fact  that  the  Wfnaan 
continued  to  cohabit  with  the  man  as  his 
wife  after  the  expiration  of  one  year  from. 
the  date  of  the  divorce  until  his  death  did 
not  make  her  his  common-law  wife.  See  also 
Kitzman  v.  Kitsman  (Wis.)   166  N.  W.  789. 
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Fixtures  —  Blglit  to  RemoTe  — > 
tioA  of  I<aw. 

So  far  as  the  question  of  the  tenant's  ri^t 
to  remove  fixtures  is  governed  by  the  express 
provisions  of  the  lease,  it  is  a  question  of  law^ 
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Coiuitraetioii  of  L^ase  as  to  Rislit  of 


In  case  of  doubt  or  uncertainty  as  to  mean- 
ing of  language  used  in  a  lease,  Its  provisions 
will  be  construed  most  strongly  against  the 
lessor  and  in  favor  of  the  lessee. 

Implied  Bisbt  to  BemoTe. 

In  the  absence  of  an  express  contract  as  to 
trade  fixtures,  there  is  an  implied  contract 
permitting  the  tenant  to  remove  them  .at  the 
proper  time  and  in  a  proper  manner. 

Trade  Fiztnres  •—  Wliat  Constitnte. 

What  constitutes  trade  fixtures  is  a  ques- 
tion of  intention  to  annex,  and  not  as  to  the 
character  of  the  physical  annexation  to  the 
realty,  and  is  usually  a  mixed  question  of  law 
and  fact  for  the  jury. 
Eifeet  of  Contract  Givins  Higlit  to  Be- 


Where  a  lease  reserves  to  the  lessee  the 
right  to  remove  "macliinery,  apparatus  and 
other  things  of  that  character,"  the  consid- 
eration of  the  question  of  trade  fixtures  be- 
comes unnecessary,  as  the  rights  of  the 
parties  with  respect  to  removal  of  such  prop- 
erty are  covered  by  the  contract. 

''Apparatus"  -—  Meaning  of  Term. 

Under  a  lease  reserving  to  the  lessee  the 
right  to  remove  ''machinery,  apparatus  and 
other  thii^  of  that  character,'  under  which 
the  lessee,  engaged  in  working  out  an  ex- 
perimental process  for  the  manufacture  of 
benzine  and  gasolene,  constructed  furnaces 
connected  with  various  appliances,  including 
a  framework  to  carry  pipes  and  support  the 
furnaces,  etc.,  the  term  "apparatus"  will  in- 
clude mechanical  devices  adapted  as  a  means 
to  an  end,  any  complex  instrument  or 
appliance  for  the  specific  action  or  operation 
including  mechanical  and  chemical  instru- 
ments, a  full  collection  or  set  of  implements 
for  a  given  duty,  experimental  or  operative, 
and  in  connection  with  the  provision  as  to 
other  things  of  like  character,  entitled  the 
lessee  to  remove  such  furnaces  and  the  build- 
ing necessary  for  their  proper  protection  and 
operation;  the  fact  of  the  roof  covering  not 
changing  their  character  so  as  to  make  it  dis- 
tinct from  the  contents  inclosed  so  as  to  pre- 
clude its  removal. 

[See  note  at  end  of  this  case.] 

Appeal  and  Error  —  Scope  of  Beview  — 
Questions    Not    Presented    in    State- 


Questions  not  included  in  the  statement  of 
questions  involved  will  not  be  considered  by 
the  supreme  court. 

Appeal  t^^om  Court  of  Common  Pleas, 
Allegheny  county:   CARPENXEa,  Judge. 

Action  by  McClintock  and  Irvine  Com- 
pany, plaintiff,  against  .Stna  Explosives 
Company,  defendant.  From  judgment  ren- 
dered, plaintifi'  appeals.  The  facts  are  stated 
in  the  opinion.    Affirmed. 

I 

A.  M.  Thonup»on  and  (xray,  Thompson  d ' 
Rose  for  appellant. 
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St,  191. 

B.  J.  Jarrett,  William  H.  BiUton  and  Wil- 
lis F,  MoCook  for  appellee. 

[193]  Fbazek,  J.— Plaintiff  leased  to  de- 
^fendant  a  manufacturing  site  in  the  City  of 
Pittsburgh  for  a  term  of  twelve  and  one-halt 
months  with  the  privilege  of  purchasing  the 
property  at  any  time  during  the  term  for 
a  stated  sum.  At  tho  expiration  of  the  term 
defendant  vacated  the  .premises  without  ex- 
ercising the  option  to  purchase,  and  removed, 
among  other  property,  a  building  and  fiu:- 
naces  erected  by  defendant  during  its  occu- 
pancy. Plaintiff  sued  .for  damages,  alleging 
removal  of  the  building  and  furnaces  was 
without  right,  and  also  claiming  compensa- 
tion for  injury  to  other  buildings  and  for 
various  other  breaches  of  covenant.  The 
trial  judge  submitted  to  the  jury  all  ques- 
tions involved  in  the  caae;  a  verdict  was  ren- 
dered for  plaintiff  for  an  amount  which  in- 
dicated the  jury  decided  [104]  the  question 
of  right  of  removal  of  the  building  and  fur- 
naces adversely  to  plaintiff,  who,  upon  judg- 
ment being  entered,   appealed. 

The  lease  contains  a  covenant  on  part  ,of 
the  lessee  ''to .  remove  no  ^additions  or  im- 
provements made  by  the  lessor  but  the  lessee 
shall  have  the  right  at  the  end  of  the  term 
without  damage  to  the  premises  to  remove 
all  machinery  and  *  apparatus  and  other 
things  of  that  character  inst&Iled  by  it  dur- 
ing the  term."  When  the  lessee  took  posses- 
sion the  premises  were  occupied  in  part  by 
factory  buildings  suitable  for  the  purpose  for 
which  constructed  and  used  by  the  lessor, 
together  with  several  dwelling  houses.  The 
lessor  was  fully  informed  of  lessee's  intention 
to  use  the  premiees  for  the  purpose  of  con- 
structing thereon  an  experimental  plant  for 
the  manufacture  of  benzine  and  gasoline  by 
what  was  knoMm  as  the  Rittman  proeess,  the 
secret  of  which  had  been  offered  by  the 
United  States  government  to  manufacturer « 
agreeing  to  construct  plants  for  the  demon- 
stration and  use  of  the  method.  The  use  of 
this  process  required  the  installation  of 
furnaces  of  a  particular  type.  The  first  fur 
nace  was  purely  experimental  and  was  con- 
structed in  the  main  building  on  the  prem- 
ises at  the  time  lessee  took  possession.  Six 
additional  furnaces  were  subsequently  con- 
structed by  defendant  on  an  unused  portion 
of  the  property.  These  fumaoes  were  made 
up  of  large  tubes  surrounded  by  the  furnace 
proper,  which  was  of  steel  and  fire  brick  con- 
struction. In  connection  with  the  furnaces 
were  necessary  pumps,  motors  and  other  driv- 
ing mechanisms,  pipes,  valves,  condensers, 
safety  appliances,  etc.,  all  resting  upon  a  cast- 
iron  floor,  in  turn  supported  by  steel  frame- 
work, laid  on  concrete  foundations.  Also 
upon  the  premises  was  an  overhead  crane 
used  in  connection  with  the  furnaces.     All 
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mentioned  attachments  and  mechanical  con- 
trivances were  necessary  to  the  operation  of 
the  furnaces  and  required  rigid  supports  of 
iireproof  construction  to  eliminate  vibration 
and  guard  against  iire.  In  addition  to  her 
ing  [195]  a  necessary  part  of  the  furnaces, 
the  supports  constituted  a  part  of  the  steel 
building  enclosing  them.  The  building,  52 
X  180  feet,  built  entirely  of  steel  and  iron 
was  open  along  the  sides  below  the  eaves  to 
provide  ventilation.  The  trial  judge  charged, 
inter  alia,  that  if  defendant  erected  the 
building  for  experimental  purposes  in  con- 
nection with  its  business  and  with  the  inten- 
tion of  taking  it  away  at  the  expiration  of 
the  lease,  defendant  would  not  be  liable  for 
damages  on  account  of  its  removal.  He  also 
left  to  them  to  determine  if  the  furnaces  and 
the  building  were  so  interwoven  as  a  whole 
structure  to  constitute  one  plant  for  the  pur- 
pose^ of  defendant's  business.  Plaintiff  con* 
tends  the  question  submitted  was  one  of  law 
to  be  determined  by  a  construction  of  the 
lease,  and,  under  its  provisions,  no  right  ex- 
isted in  defendant  to  remove  either  the  fur- 
i^aces  or  the  building.  We  are  inclined  to 
agree  with  plaintiff's  view  of  the  matter,  so 
far  as  to  hold  the  question  of  right  of  re- 
moval is  governed  by  the  express  provisions 
of  the  lease  and  accordingly  is  a  question 
of  law.  We  cannot,  however,  concur  in  the 
conclusion  that  defendant  was  thereby  pre- 
cluded from  removing  the  furnaces  and  build- 
ing in  which  they  were  constructed.  The 
lease  forbids  the  removal  by  lessee  of  addi- 
tions or  improvements  made  by  lessor — ^and 
this  clause  is  significant  and  aids  in  tho  con- 
struction— ^and  gives  lessee  the  right  to  re- 
move ^'all  machinery  and  apparatus  and 
other  things  of  that  character  installed  by 
it  during  the  term."  A  general  rule  is  that 
in  case  of  doubt  or  uncertainty  as  to  the 
meaning  of  language  used  in  a  lease,  its 
provisions  will  be  construed  most  strongly 
against  the  lessor  and  in  favor  of  the  lessee: 
Kaufmann  v.  li^ett,  209  Pa.  St.  87,  58  Atl. 
129,  103  Am.  St.  Rep.  988,  67  L.R.A.  353; 
Lindsay  v.  Curtis  Pub.  Co.  236  Pa.  St.  220, 
84  Atl.  783,  42  L.R.A.(N.S.)  546.  In  the 
last  cited  case  it  is  said:  ^'Nothing  riiort  of 
the  clearest  expression  of  an  agreement  by 
the  parties  to  that  effect,  can  justify  the  ex- 
tension of  the  grasp  of  the  landlord  so  as  to 
cover  chattels  or  personal  property  brought 
upon  the  premises  by  the  tenant,  in  pursu- 
ance of  the  business  [196]  for  which  the 
premises  were  leased."  In  recognition  of  this 
rule  this  court  has  held  that  in  absence  of 
an  express  contract  concerning  trade  fix- 
tures there  is  an  implied  contract  permitting 
the  tenant  to  remove  them  if  done  at  the 
proper  time  and  in  a  proper  manner:  Robin- 
son v.  Harrison,  237  Pa.  St.  613,  85  Atl.  879. 
What  constitutes  trade  fixtures  is  one  of 
intention  to  annex,  not  the  character  of  the 


physical  annexation  to  the  realty:  Se^er  ▼. 
Pettit,  77  Pa.  St.  437,  18  Am.  Rep.  452; 
National  Bank  v.  Xorth,  160  Pa.  St.  303, 
28  Atl.  694;  Wick  v.  Bredin,  189  Pa.  St.  83, 
42  Atl.  17 ;  and  is  usually  a  mixed  question  of 
law  and  fact  and  therefore  for  the  jury: 
Campbell  v.  O'Neill,  64  Pa.  St.  290;  Seeger 
v.  Pettit,  supra.  The  lease  in  the  present 
case  reserves  to  lessee  right  to  remove  "ma- 
chinery, apparatus  and  other  things  of  that 
character.*'  In  view  of  this  expressed  pro- 
vision, the  consideration  of  the  question  of 
trade  fixtures  becomes  unnecessary,  as  tlue 
rights  of  the  parties,  with  respect  to  removal 
of  such  property,  are  covered  by  contract. 
The  following  language  in  Isman  v.  Hansoom, 
217  Pa.  St.  133,  135,  66  Atl.  329,  is  particn- 
larly  applicable  here:  "The  important  and 
controlling  question  in  this  case  arises  out 
of  the  construction  of  the  lease  between  tiie 
parties.  The  question  of  trade  or  tenant  fix- 
tures does  not  enter  into  the  case,  and  hmce 
need  not  be  considered.  The  lease,  which  is 
the  contract  between  the  parties,  determines 
the  ownership  of  the  property  in  question, 
and  hence  the  rights  of  the  parties  thereto 
depend  entirely  upon  the  proper  interpreta- 
tion  of  the  instrument.  If  the  lease  had  been 
silent  as  to  the  ownership  of  the  various 
items  of  property  in  dispute,  then  it  would 
have  been  necesiftarv  to  determine  whether 
the  property  was  trade  fixtures,  and,  if  so, 
to  whom  it  belonged,  to  tlie  landlord  or  the 
tenant.  When,  however,  a  landlord  and  ten- 
ant stipulate  in  tbeir  lease  as  to  the  owner- 
ship of  chattels  which  may  be  placed  upon 
the  demised  premises  by  the  tenant,  the  stip- 
ulation will  be  in  force  regardless  of  what 
might  be  the  rights  of  the  parties  at  common 
law.  In  such  cases,  the  contract  is  the 
[197]  law  made  by  the  parties  themselves, 
and  that  must  determine  their  rights." 

Application  to  this  case  of  the  general  rules 
relating  to  the  construction  of  leases,  hereto- 
fore mentioned,  warrants  the  conclusion  that 
property  placed  upon  the  premises  by  the  ten- 
ant in  the  way  of  fixtures  necessary  to  the 
proper  operation  of  the  furnaces,  which  the 
parties  contemplated  might  be  installed  by 
the  lessee,  would  come  within  the  designation 
"apparatus  and  other  things  of  that  charac- 
ter." The  process  in  queslon  being  in  an  ex- 
perimental stage  probably  neither  of  the  par- 
ties was  aware  of  the  exact  machinery  and 
apparatus  the  plant  would  require  or  pre- 
cisely what  devices  would  be  necessary  for 
setting  it  up.  To  construct  the  plant  the 
building  of  the  furnaces  would  be  necessary 
and  to  these,  in  turn,  defendant  was  obliged 
to  connect  the  various  apparatus  and  appli- 
ances to  enable  the  whole  to  be  used  for  the 
purposes  intended.  This  required  the  con- 
struction of  framework  to  carry  pipes  and 
support  the  furnaces,  overhead  cranes  and 
other  mechanical  devices  used  in  connection 
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with  tlte  scheme.  O^er  all  the  apparatm  a 
covering  or  housing  was  required  to  protect 
both  the  equipment  and  workmen  from  the 
weather.  In  3  Corpus  Juris,  262,  the  word 
^'apparatus"  is  defined  "A  generic  word  of 
the  most  comprehensive  signification;  im« 
plements;  an  equipment  of  things  provided 
and  adapted  as  a  means  to  some  end;  any 
complex  instrument  or  appliance  for  a  speci- 
fic action  or  operation,  of  which  mechanical 
or  chemical  instruments  are  given  as  exam- 
ples; a  full  collection  or  set  of  implements 
for  a  given  duty,  experimental  or  operative; 
things  provided  to  some  end,  especially  a  full 
collection  or  set  of  implements  or  utensils 
for  performing  scientific  escperiments  or  op- 
erations/' Many  cases  are  cited  to  sustain 
the  text.  Where,  as  in  the  present  case,  the 
framework  of  a  building  erected  contempora- 
neously with  a  mechanical  apparatus  and 
appliances  is  an  essential  part  of  the  scheme 
itself  and  necessary  to  its  operation,  we  see 
no  valid  reason  for  [198]  holding  the  mere 
act  of  partly  enclosing  the  sides  of  the  frame- 
work and  covering  the  whole  with  a  roof 
should  have  the  effect  of  so  changing  its  char* 
acter  as  to  make  it  distinct  from  the  con* 
tents  enclosed.  We  are  not  required,  how- 
ever, to  decide  that  the  building  in  this  case 
is  within  the  meaning  of  the  single  word  '^ap- 
paratus"  since  the  parties  incorporated  in 
the  lease  a  sentence  broader  in  its  scope,  to 
wit:  "all  things  of  that  character  installed 
by  it  during  the  term,"  that  is  of  the  char- 
acter of  "machinery  and  apparatus."  Under 
the  admitted  facts  in  the  case,  and  giving 
lessee  the  benefit  of  the  doubt  as  requii^ed, 
the  latter  was  within  its  legal  rights  under 
the  lease  in  removing  the  furnaces  and  the 
building  necessary  for  their  proper  protec- 
tion and  operation  constructed  by  it.  Plain- 
tiff accordingly  has  no  just  ground  for  com- 
plaint that  the  trial  judge  left  the  question 
for  the  determination  of  the  jury. 

Under  the  foregoing  view  of  the  main  ques- 
tion in  the  case,  since  the  intent  of  the  par- 
ties is  to  be  found  from  the  construction  of 
the  writing,  a  discussion  is  needless  of  the 
correctness  of  the  ruling  of  the  trial  judge 
complained  of  in  the  tenth  assignment  of 
error  in  excluding  evidence  of  declarations 
made  by  an  ofiicer  of  defendant  company  to 
the  effect  that  if  its  option  to  purchase  was 
not  exercised  the  property  would  revert  to 
plaintiff  equipped  for  operation  under  the 
Rittman  process. 

The  remaining  assignments  of  error  com- 
plain ef  statements  made  in  various  parts 
of  the  charge,  and  relate  to  the  measure  of 
damages  for  breachs  of  certain  other  coven-, 
ants  in  the  lease.  The  assignments  cannot 
be  sustained.  The  verdict  was  in  favor  of 
plaintiff  and  the  charge  as  a  whole  was  a  fair 
and  adequate  presentation  of  the  case.  Coun- 
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sel  for  appellant  apparently  had  little  faith  is 
the  worth  of  these  assignments  as  the  ques- 
tions raised  are  not  included  in  the  statement 
of  questions  involved,  hence  their  considera- 
tion is  unnecessary:  Spang  v.  Mattes,  253  Pa. 
St.  101,  97  Atl.  1026;  Hopkina  y.  Tate,  255 
Pa.  St.  56,  99  Atl.  210. 
The  judgment  is  affirmed* 


KOTE. 

It  is  held  in  the  reported  case  that  under 
a  reserved  right  to  remove  "apparatus"  at 
the  expiration  of  the  term  a  lessee  may 
remove  furnaces  and  their  mechanical  attach- 
ments erected  for  certain  experimental  pur- 
poses and  a  large  metal  bulling  built  to  in- 
close the  furnaces.  The  meaning  of  the  term 
"apparatus"  is  discussed  in  the  note  to 
Brusunisige  T«  Eenworthy,  Ann.  Cas.  1912C 
607. 


KEISIiE 

V. 

HEW  TOBX  OENTBAIi  AND  HUDSON 

RiyEB  raHiROAd  cokpant. 

New  York  Court  of  Appeals — November  21, 

1916. 

219  y.  T.  317;  114:  N.  E,  347. 

Ferries  —  Liability  for  Personal   In* 
Jury  to  Faaaeiieer* 

It  is  not  necessary  that  a  railroad  operat- 
ing a  steam  ferryboat  should  have  notice  that 
failure  to  put  up  the  chains  on  the  ferryboat 
at  the  end  of  the  boat  will  result  in  an  ac- 
cident, if  the  possibility  of  the  accident  is 
clear  to  the  ordinarily  prudent  eye. 

[See  note  at  end  of  this  case.] 


Ferrymen,  by  reason  of  the  nature  of  the 
franchise  they  exercise,  and  the  character  of 
the  services  they  render  to  the  public,  are  held 
to  extreme  diligence  and  care,  and  to  a  strin- 
gent liability  for  any  neglect  or  omission  of 
duty,  which  is  the  rule  of  reasonable  care  for 
ferrymen,  since  the  term  is  relative. 

[See  note  at  end  of  this  case.]  / 

Saase* 

A  ferryman,  as  part  of  his  general  duty  to 
exercise  reasonable  care,  is  under  duty  to 
recognize  that  automobiles,  while  not  inher- 
ently dangerous,  may,  from  conditions  of 
place  and  circumstances,  become  dangerous 
instrumentalities. 

[See  note  at  end  of  this  case.] 

Same. 

Strict  diligence  and  a  due  regard  for  the 
value  of  human  life,  required  of  a  ferryman 
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bv  the  rule  of  reasonable  care,  do  not  make 
him  an  insurer  of  the  safety  of  his  passengers. 
[See  note  at  end  of  this  case.] 


It  is  the  duty  of  a  ferryman  transporting 
automobiles  to  provide  a  practical  barrier 
against  the  cars  running  forward  and  injur- 
ing a  passenger,  and  to  exercise  reasonable 
supervision  over  the  automobiles  while  on  the 
ferryboat. 

[See  note  at  end  of  this  case.] 

Same. 

In  an  administratrix's  action  against  a  rail- 
road opeirating  a  steam  ferryboat  for  death 
of  her  intestate  by  drowning  when  an  auto- 
mobile on  the  boat  ran  forward  and  knocked 
decedent  into  the  river,  defendant  having  in- 
terpoi^ed  no  obstacle  to  the  progress  of  the 
car  once  it  was  started,  the  question  of  de- 
fendant's negligence  is  held  to  be  for  the 
jury. 

[^>ee  note  at  end  of  this  case.] 

Appeal  and  Error  —  Disposition  of 
Case  —  On  Reversal  of  Intermediate 
Court. 

Under  Code  Civ.  Proc.  §  1346,  providing 
that  an  appeal  may  be  taken  to  the  appellate 
division  on  questions  of  law  or  on  the  facts 
or  on  both  from  a  judgment  on  a  verdict,  or 
on  trial  by  the  referee  or  court  without  a 
jury,  on  appeal  to  the  court  of  appeals  from 
a  judgment  of  the  appellate  division  reversing 
a  ju(^inent  for  plaintiff  entered  upon  fi  ver- 
dict and  dismissing  the  complaint,  '^rhcre  it 
api>ears  that  the  appellate  division  has  re- 
\'iewed  the  facts  and  is  not  satisfied  therewith, 
the  court  of  appeals,  reversing,  should  grant 
new  trial. 

Meisle  v.  Ifew  York  Central  etc,  R.  Co.  168 
X.  Y.  App.  Div.  939,  reversed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  by  Nellie  Meisle,  as  Administratrix 
Oi'  Kstate  of  Frank  Meisle,  deceased,  plaintiff, 
acrainst  New  York  Central  and  Hudson  River 
Railroad  Company,  defendant.  Judgment  for 
plaintiff  in  trial  court.  Judgment  reversed 
by  Appellate  Division.  Plaintiff  appeals. 
Tlie  facts   are   stated   in   the   opinion.     Be- 

VEBSED. 

Frank  X.  Sullivan  for  appellant. 
Kohei't   A.    Kittachhock   and   Alexander  8, 
Lyffyan  for  respondent. 

[319]  Pound,  J.— On  November  26,  1911, 
plaintiff's  intestate,  Frank  Meisle,  was  a 
jjitssenger  on  defendant's  steam  ferry  boat 
from  Weehawken  to  West  Forty-second  street. 
A  portion  of  the  boat  called  the  'Tiorse  run- 
way" was  set  apart  for  vehicles,  the  foremost 
of  which  were  placed  about  seventy  feet  from 
the  bow.  Passengers  used  the  forward  part 
of  the  boat  in  front  of  the  vehicles.  At  each 
end  of  the  boat  were  gates,  three  feet  high, 


made  of  iron  bars  bolted  together.  Back  of 
these  were  two  chains  to  be  stretched  aoroes 
the  width  of  the  ferry  boat  and  hooked  to 
posts.  When  properly  in  place  they  swung 
fifteen  inches  above  the  deck.  The  purpose 
for  which  these  (^hains  were  so  placed  was, 
according  to  the  testimony  of  plaintiff's  wit- 
nesses, to  check  careless  drivers  from  running 
their  teams  or  machines  past  the  lines  thu& 
indicated.  Chocks  were  also  provided  to  be 
used  by  the  deck  hands  in  blocking  vehicles. 

Edward  Barry  drove  his  automobile  on  to 
the  ferry  boat  at  Weehawken  and  stopped 
it  about  ten  feet  back  of  [320]  the  chain 
nearest  the  gates  at  the  forward  end  of  the 
boat.  The  occupants  of  the  car  then  left  it. 
Only  one  chain  was  in  use  at  the  time,  which 
was  lying  on  the  deck  of  the  ferry  boat  for 
itp.  entire  length.  Plaintiff's  intestate  was 
standing  in  the  bow  of  the  ferry  lx>at  back  of 
the  gates  and  in  front  of  the  automobile. 
When  the  ferry  boat  reached  a  point  about 
sixty  feet  from  the  New  Y'ork  dock,  one  of 
the  occupants  of  the  car  cranked  it,  starting 
the  engine.  Immediately  the  automobile 
started  forward,  ran  over  the  chain  which 
was  lying  on  the  deck  of  the  boat,  struck 
plaintiff's  intestate  and  forced  him  through 
the  gates  with  it  into  the  river,  causing  hit; 
death  by  drowning.  Plaintiff  recovered  a 
verdict  in  the  trial  court  against  the  defend- 
ant for  causing  the  deatli  of  the  intestate 
by  its  negligence.  The  Appellate  Division 
held  that  there  Avas  no  evidence  to  justify 
a  finding  that  the  defendant  was  negligent  or 
that  it  could  have  anticipated  the  accident, 
reversed  the  judgment  of  the  court  below  and 
dismi.ssed  tlie  complaint.  Wc  think  that  thi^ 
was  error. 

That  no  ordinarily  prudent  eye  would  see 
that  an  automobik'  on  a  terry  boat  might  be 
carelessly  or  accidentally  started  and  that 
an  accident  might  occur  to  a  passenger  if  no 
safeguards  were  maintained  against  it,  can- 
not l)e  asserted  without  running  counter  to 
human  experience.  In  the  hands  of  a  nexvous 
or  unskilled  chauffeur  an  automobile  might 
be  awkwardly  stopped  or  started  and  thus 
driven  off  the  boat  if  no  proper  barriers  were 
interposed.  '*It  was  not  necessary  that  the 
defendant  should  have  had  notice  of  the  par- 
ticular method  in  which  an  accident  would 
occur,  if  the  possibility  of  an  accident  was 
clear  to  the  ordinarily  prudent  eye."  (Mun- 
sey  V.  Webb,  231  U.*S.  150,  156,  34  S.  Ct. 
44,  58  U.  S.  (L.  ed.)  162:  Condran  v.  Park, 
213  N.  Y.  341,  167  N.  E.  565.)  Automo- 
biles, like  horses,  do  rim  off  ferry  boats  and 
runaway  horses  and  motor  cars  do  not  choos^e 
their  course  with  regard  to  the  safety  of  by- 
standers. 

The  defendant  urges  that  it  exercised  rea- 
sonable care  [321]  and  that  no  more  is  re- 
quired.    Its   contention    as   to   the    rule    is 
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correct,  but  "Ferrymen,  by  reason  of  the 
nature  of  the  franchise  they  exercise,  and  the 
character  of  the  services  they  render  to  the 
publiOy  are  held  to  extreme  diligence  and  care, 
and  to  a  stringent  liability  for -any  neglect 
or  omission  of  duty."  (Wyckoff  v.  Queens 
County  Ferry  Co.  5*2  N.  Y.  32,  34,  11  Am. 
Hep.  650.)  Reasonable  care  is  a  relative 
term  and  such  is  tlie  rule  of  reasonable  care 
for  ferrymen.  If  we  add  to  that  general 
duty  the  further  duty  of  recognizing  that  . 
automobiles,  wliile  not  inherently  dangerous, 
may  from  conditions  of  place  and  circifm« 
.stance  become  dangerous  instrumentalities, 
the  meaning  of  reasonable  care  in  this  con- 
nection is  readily  suggested.  Strict  diligence 
and  a  due  regard  for  the  value  of  human 
life  do  not  const iti^te  tJie  ferrymsn  an  insurer 
of  the  safety  of  liis  passengers.  Even  unrea- 
sonable expense  and  trouble  are  not  insisted 
vL\}on  as  a^Bdnst  all  poeaible  aceident  and  mis- 
adventure. But  as  Andrews,  J.,  said  in 
Loftus  V.  Union  Ferrv  Co.  84  N.  Y.  455,  460, 
38  Am.  Rep.  533,  the  line  which  separates 
accidents  for  which  the  defendant  is  not  liable 
and  accidents  creating  responsibility  by  rea- 
son of  negligence  is  ''often  narrow  and 
difficult  to  be  drawn,"  and  it  is  well  not  to 
draw  the  line  dogmatically.  This  is  not  a 
case  of  sufficient  barriers  and  safeguards  and 
proper  supervision  unavailing  against  un- 
foreseen calamity.  The  chain  which  properly 
swung  fifteen  inches  above  the  deck  lay  flat 
on  the  deck.  The  chocks  were  not  placed 
under  the  wheels  of  the  automobile,  Nothing 
was  done  to  prevent  the  starting  of  tlie 
eugine.  Not  the  slightest  obstacle  was  inter- 
posed to  the  progress  of  the  car  when  once 
started.  Perhaps  no  practical  appliances  and 
no  ordinary*  watchfulness  on  the  part  of  the 
<iefendant's  employees  would  have  been  avail- 
ing, bbt  we  cannot  say  this  as  matter  of  law. 
We  do  not  sufficiently  understand  the  opera- 
tion of  ferrv  boats  to  know  how  careful  it 
may  be  in  this  regard.  In  any  event,  the 
siutomobilo  did  not  break  doAvn  suitable  bar- 
riers, for  no  [322]  barriers  w^ere  interposed. 
The  case  is,  therefore,  unlike  McGrell  v. 
Buffalo  Oflice  Bldg.  Co.  153  N.  Y.  205,  47 
N.  E.  305,  and  cases  cited.  The  duty  of  the 
defendant  was  to  provide  a  practical  barrier 
and  exercise  reasonable  supervision  over  the 
automobiles  while  they  were  on  the  ferry  boat. 
<Wyckoif  V.  Queena  County  Ferry  Co.  su- 
pra.) The  question  of  defendant's  negligence 
should,  therefore,  be  submitted  to  the  jury. 
As  the  judgment  appealed  from  was  rendered 
after  September  1,  1914,  and  it  appears  that 
the  Appellate  Division  has  reviewed  the  facts 
and  is  not  satisfied  therewith,  this  court 
should  reverse  the  judgment  and  grant  a  new 
trial.  (Code  Civ.  Pro.  §  1346;  Middleton  v. 
Whitridge,  213  X.  Y.  499,  Ann.  Cas.  19160 
S56,  108  N.  E.  192.) 
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The  judgment  should  be  reversed  ajid  new 
trial  granted,  with  costs  in  this  court  and  in 
the  Appellate  Ihvision  to  abide  the  event. 

Willard  Bartlett,  Ch.  J.,  Hiscock,  Chase, 
Collin,  Hogan  and  Cardoso,  J  J.,  concur. 

Judgment  reversed,  etc. 


NOTE. 

Iiiability  of  Owner  of  Ferry  toi  Pas- 
sengers. 

The  earlier  cases  discussing  the  liability 
of  the  owner  of  a  ferry  to  passengers  are  col- 
lected in  the  note  to  Hizzo  v.  Winnisimmet 
Co.  Ann.  Cas.  1915C  1003.  The  purpose  of 
the  present  note  is  to  review  the  recent  cases. 

The  liability  of  the  owner  of  a  public  ferry 
to  its  passengert  is  that  of  a  common  car- 
rier, and  such  an  owner,  by  reaaon  of  the 
nature  of  the  franchise  he  exercises,  and  the 
character  of  the  services  he  renders  to  the 
public,  is  held  to  extreme  diligence  and  care, 
and  to  a  stringent  liability  for  any  neglect 
or  omission  of  duty.  Fortein  v.  Delaware, 
etc.  R.  Co.  90  N.  J.  L.  137,  100  Atl.  194; 
Griffee  v.  Delaware  River  Ferry  Co.  (N.  J.) 
102  Atl.  694.     And  see  the  reported  case. 

In  Fortein  v.  Delaware,  etc.  R.  Co.  supra, 
it  appeared  that  the  defendant  was  a  common 
carrier  of  passengers  by  ferryboats.  The 
plaintiff,  on  leaving  the  boat,  walked  along 
the  passageway,  which  had  a  plank  floor  and 
thereafter  over  an  asphalt  pavement,  toward 
a  line  of  posts  which  marked  the  outward 
boundary  of  what  were,  apparently,  the  feri-y 
premises,  and  the  place  from  which  trolley 
cars  started.  There  were  many  other  pas- 
sengers, some  in  front  and  others  behind  her. 
The  people  were  close  around  her  which 
obscured  her  view.  Before  reaching  the  posts, 
her  foot  got  in  a  hole  in  the  asphalt  pave- 
ment, and  she  fell,  receiving  the  injuries  for 
which  she  sued.  Over  this  asphalt  pavement 
and  extending  to  the  line  of  posts  was  a  cov- 
ered shed  on  the  front  of  which  was  displayed 
the  name  of  the  ferry  company  and  the  word 
"entrance."  The  court  held  that  though  the 
premises  where  the  accident  happened  were 
not  embraced  in  those  llased  to  the  company, 
nevertheless  it  exercised  control  over  the 
same  and  was  liable  for  its  being  ih  a  safe 
condition,  saying:  "The  appellant  claims 
that  it  is  not  obliged  to  repair  the  premises 
at  the  place  where  the  accident  occurred. 
Apparently,  the  locus  in  quo  was  not  within 
the  premises  demised  to  the  appellant;  never- 
theless, on  the  facts  stated,  it  cannot  be  said, 
as  matter  of  law,  that  there  was  no  liability 
on  the  part  of  the  appellant.  It  appears 
from  the  evidence  that  the  place  where  the 
accident  happened  was  a  portion  of  the  ferry 
premises  as  actually  used  by  the  appellant, 
and  with  respect  to  which,  tiierefore,  it  was 
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the  duty  of  the  appellant  to  exercise  reason- 
able care  to  make  those  premises  safe  for  the 
use  of  its  passengers." 

In  Griffee  v.  Delaware  River  Ferry  Co. 
(N.  J.)  102  Atl.  694,  it  appeared  that  in  the 
middle  of  the  afternoon  of  a  calm  day  the 
respondent,  who  was  the  plaintiff  below, 
drove  a  pair  of  horses  on  board  of  a  ferry- 
boat of  the  appellant  company,  where  he 
left  his  horses  standing,  while  he  entered 
the  cabin  where  he  sat  down  for  a  short  time, 
and  then  returned  and  stood  at  the  heads  of 
the  horses.  The  boat  in  entering  the  slip, 
at  its  destination,  struck  a  division  piling 
which  separated  the  slip  from  an  adjoining 
one,  with  such  violence  that  the  force  of  the 
impact  knocked  the  respondent  down  and  in- 
jured him.  The  court  held  that  there  was 
ample  evidence  to  warrant  a  jury  in  finding 
that  the  force  with  which  the  boat  struck  the 
piling  was  extraordinary  and  could  have  been 
avoided  by  the  exercise  of  reasonable  care. 

In  the  reported  case  where  it  appeared  that 
the  plaintiff's  intestate  was  struck  by  an 
automobile  on  board  a  ferryboat  and  knocked 
into  the  river  owing  to  the  fact  that  the 
chain  guard  which  should  have  held  the  auto- 
mobile in  place  was  lying  upon  the  deck,  it. 
is  held  that  the  ferryman  was  negligent  in 
not  safeguarding  his  passengers  by  placing 
the  chain  in  position. 

In  Griffee  v.  Delaware  River  Ferry  Co. 
supra,  the  oourt  held  that  the  plaintiff 
was  not  guilty  of  contributory  negligence 
in  standing  at  his  horses'  heads  instead 
of  being  seated  at  the  time  the  ferry- 
boat struck  a  piling,  saying:  '^t  is  argued 
that  if  the  respondent  had  remained  seated 
in  the  cabin,  instead  of  standing  at  his 
horses'  heads,  he  would  not  have  met  with 
the  mishap.  This  may  be  so,  but  it  is  un- 
important. Clearly,  the  argument  put  for- 
ward rests  upon  a  palpable  fallacy.  It  is 
elementary  that  the  kind  of  negligent  con- 
duct on  the  part  of  a  plaintiff  which  bars 
his  right  of  recovery  must  be  proximately 
related  to  the  defendant's  n^ligent  act.  The 
fact  that  the  respondent  left  his  seat  in  the 
cabin  and  took  his  place  at  the  heads  of  his 
horses  presented  8imi>ly  a  condition  whidi, 
clearly,  had  no  causal  connection  with  the 
negligent  operation  of  the  ferryboat  New 
York,  etc.  R.  Co.  v.  Ball,  63  N.  J.  L.  283, 
21  Atl.  1062;  Menger  v.  Laur,  66  N.  J.  L. 
206,  126  Atl.  180,  20  L.R.A.  61.  Moreover, 
if  any  authority  is  needed  tot  the  proposition 
that  it  was  the  exercise  of  reasonaUe  care 
for  the  respondent  in  order  to  take  care  of 
the  prc^rty  intrusted  to  his  charge  to  stand 
at  his  horses'  heads,  it  is  to  be  found  in 
Dudley  ▼.  Camden,  etc.  Ferry  Co.  46  N.  J.  L, 
368,  on  page  373,  46  Am.  Rep.  781,  where  this 
oourt,  speaking  through  Magie,  J.,  said:  In 
my  judgment  his  duty  required  him  to  place 


himself  and  remain  in  a  position  where  he 
might  control,  or  at  least  have  the  oppor- 
tunity and  means  of  exerting  all  possible 
control  of  his  horses,  if  startled  by  aay  of 
the  occurrences  incident  to  the  crossing.  He 
should  have  retained  the  reins  in  hand  or 
within  reach  or  should  have  stood  at  their 
heads.'  Accordingly,  that  being  the  legal 
measure  of  care  reqidred  of  the  respondent  in 
charge  of  the  horsee,  it  is  manifest  that  his 
conduct  in  standing  at  their  heads  cannot  in 
any  sense  be  properly  said  to  have  been  iteg- 
lig^nt." 


WAUCBB  ET  All. 

V. 

Onr  OF  BICHM OMBu 

f 

[TWO  CA8B8.] 

Kentucky  Court  of  Appeals— ^December   16, 

1016. 

178  Ky.  26;  ISO  8.  W.  1192. 


OoTeaaate  —  RiuuaiitK  with  Laad  — 
Ezemptiem  fooat  SidewallK  fteefwe* 
meBte* 

Where  a  city,  in  consideration  of  an  own- 
er's setting  his  fence  back  twelve  feet,  con- 
tracts never  to  require  the  owners  of  the  prop- 
erty to  build  or  maintain  a  sidewalk,  and  that 
the  city  will  at  its  own  expense  grade,  build, 
and  forever  maintain  a  pavement  for  the 
street,  the  covenant  is  such  as  rmw  with  the 
land. 

Pleadins  —  Beatimrev  —  Effeet  mm  Ad- 
mission, 

Demurrer  to  an  answer  admits  tiie  facta 
pleaded. 

Mnaieipal  Oovporatioiui  —  Powenk 

A  municipal  corporation  possesses  such 
powers,  and  such  only,  as  the  state  expressly 
or  by  necessary  implication  confers  upon  it, 
subject  to  addition  or  diminution  by  the  state 
at  its  supreme  discretion,  since  a  mnnicipal- 
ity  is  a  creature  of  the  state,  aad  oontmiies 
its  existence  under  the  sovereign  will  and 
pleasure. 
IPower  to  Grvant  Szeaiptiom  froas  Taaaa^ 

tion* 

A  municipal  corporation  has  no  inherent 
power  to  exempt  frcnn  taxaticm  property 
which  it  is  authorized  to  tax  by  its  charter. 

[See  note  at  end  of  this  case.] 

Same. 

While  the  legislature  mav  confer  the  tax- 
ing power  upon  municipalities,  it  cazmot  con- 
fer any  greater  power  than  the  state  itself 
possesses,  and  must  observe  the  rertrletions 
and  limitations  of  the  constitation  prohibit- 
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ing  any  exemption  from  taxation  save  in  cou- 
dideration  of  public  service,  unless  it  be  of  a 
benevolent  or  charitable  character. 
[See  note  at  end  of  this  case.] 

'Taxation  —  Ezemption*  —  Sti*eet  Con« 
stmotlan. 

Powers  to  exempt  from  taxation  are  to  be 
strictly  construed  in  the  interest  of  the 
public. 

9vdt  for  Taxes  —  Power  to  Compromise* 

A  municipality  cannot  compromise  a  tax 
suit. 

JCnnioipal  Corporatioas  -*  Power  to 
Grant  Z^xemption  from  Taxation. 

Under  Gen.  St.  1888,  c.  107,  in  force  be- 
tween 1870  and  1878,  article  6,  providing 
that  the  trustees  of  a  town  may  condemn  laud 
for  street  purposes  in  certain  cases,  and  pre- 
scribing the  way  in  which  it  may  be  done,  the 
law  then  authorizing  a  city  to  require  the 
property  holder  to  pay  the  expense  of  build- 
ing sidewalks  in  front  of  his  property, 
a  city  has  no  authority,  in  consideration  of 
an  owner's  setting  his  fence  back  twelve  feet, 
to  make  a  contract  exempting  the  owner 
from  the  expense  of  building  sidewalks  by 
agreeing  that  the  owners  of  the  property 
shall  never  be  required  to  build  a  sidewalk, 
and  that  the  city  itself  will  perpetually  main- 
tain a  pavement. 

[See  note  at  end  of  this  case.] 

Ultra  Vires  Gontraot  of  Mnnioipality* 

Parties  who  deal  with  a  municipal  cor- 
poration are  required  to  know  the  extent  of 
its  authority,  and  act  at  their  peril,  unless 
the  authority  exists. 

Repudiation  of  Ultra  Vires  Contract  — 
Rlglit  of  Municipality  to  Retain 
Benefits. 

Where  a  municipality,  in  consideration  of 
a  property  owner's  setting  his  fence  back 
twelve  feet,  agreed  that  the  owners  of  the 
property  should  never  be  required  to  maintain 
a  sidewalk,  and  that  the  city  itself  would 
maintain  a  pavement,  a  contract  which  was 
ultra  vires,  the  city  cannot  retain  the  benefits 
of  the  transaction,  while  repudiating  the  con- 
tract. 

Taxation  •—  Equality. 

The  public  burdens  of  taxation  must  be 
equally  imposed  upon  every  citizen. 

Appeal  and  Error  *-  Scope  of  Review  •« 
Immaterifil  Omission  from  Record. 

Where  the  decision  of  an  appeal  turns 
wholly  on  the  validity  of  a  contract  set  up 
in  the  answer  in  the  action,  and  all  the  por- 
tions of  the  record  necessary  to  raise  and 
determine  the  question  of  law  are  before  the 
court,  the  absence  of  minor  papers  in  another 
action  between  the  same  parties  from  the 
record  when  the  cases  were  tried  together  in 
the  circuit  court  is  immaterial  and  not 
ground  for  reversal. 


Appeal  from  Circuit  Court,  Madison  coun- 


ty- 


Two  actions  by  City  of  Richmond,  plain- 
tiff, ugalnst  Mary  Jane  Walker  et  al.,  defend- 


ants. Judgments  for  plaintiff.  Defendants 
appeal.  The  facts  are  stated  in  the  opinion. 
Hevebsed  and  Affibh£D. 

Chenault,   WaUace  d   Wallace  a/nd  0.   C. 
Williams  for  appellant. 
Z>'.  M,  Chenault  for  appellee. 

[27]  Miller,  C.  J. — ^These  two  actions  were 
instituted  by  the  city  of  Richmond  against 
Mary  Jane  Walker  and  the  other  joint  own- 
ers of  two  town  lots,  one  located  on  Lan- 
caster Avenue  and  the  other  on  Second  street, 
within  the  boundary  of  said  city.  By  the 
first  action  the  city  sought  to  recover  the 
sum  of  $685.23,  the  cost  of  constructing  a 
pavement,  curbing  and  gutter  in  fro;it  of  ap- 
pellants' lot  on  Lancaster  Avenue;  while, 
by  the  second  action  between  the  same  par- 
ties, the  city  sought  to  recover  $416.00,  the 
cost  of  constructing  a  pavement,  curbing  and 
gutter  in  front  of  appellants'  lot  on  Second 
street. 

The  appellants'  only  defense,  now  pressed, 
is  presented  by  the  following  clause  of  their 
answer  and  counterclaim: 

"They  say  that  one  Joyle  J.  Walker,  their 
ancestor,  was  the  owner  of  the  land,  set  out 
and  described  in  the  petition,  fronting  on  what 
was  then  known  as  the  Lancaster  Pike,  and 
they  aver  that  some  time,  about  1870-1-2-3, 
that  the  said  city  of  Richmond  desired  to 
widen  the  aforesaid  pike,  and,  in  order  to  do 
so,  the  city  of  Richmond  agreed  with  Joyle 
J.  Walker,  who  was  the  owner  [28]  of  the 
said  property  and  in  possession  Of  same, 
occupying  and  using  it  as  his  homestead,  in 
writing  that,  if  the  said  Joyle  J.  Walker 
would  set  back  his  fence,  running  along  the 
aforesaid  highway,  a  distance  of  twelve  feet, 
and  would  surrender  the  aforesaid  twelve 
feet  to  the  city  of  Richmond,  Kentucky,  that 
the  said  city  would  never  require  the  owners 
of  the  said  property  of  said  Walker  to  grade, 
build  or  maintain  a  sidewalk  along  said  high- 
way, and  that  the  said  city  of  Richmond 
would,  at  its  own  expense,  grade,  build  and 
forever  maintain  a  pavement,  such  as  may 
be  necessary,  or  required  by  the  «aid  city  of 
Richmond.  In  pursuance  of  the  said  agree- 
ment, the  said  Joyle  J.  Walker  did  set  back 
his  fence  about  twelve  feet  along  the  said  high- 
way, the  entire  width  of  said  property,  and 
relinquished  the  part  cut  off  from  his  prop- 
erty, to  the  said  city  of  Richmond,  Kentucky, 
in  pursuance  to  its  aforesaid  contract,  accept- 
ed the  said  land,  and  then,  about  that  time, 
did  grade  the  same  for  the  purpose  of  putting 
down  a  pavement,  and  did  construct  a  curb 
along  the  entire  length  of  said  property,  and 
ever  since  that  time  they  have  held  possession 
of  said  strip  of  land,  under  and  by  virtue  of 
the  aforesaid  contract,  and  not  otherwise.  The 
defendants  aver  that  this  contract  has  been 
recognized  by  both  parties  to  the  same^  ever 
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since  the  making  thereof,  and  the  same  has 
Ijeen  carried  out  by  both  parties  since  then, 
until  about  the  time  of  the  passage  of  the 
ordinance  set  out  in  the  petition." 

By  way  of  relief,  the  defendants  asked  tliat 
in  case  the  petition  should  not  be  dismissed, 
that  their  property  be  restored  to  them  in  its 
original  condition,  with  the  privilege  of  re- 
setting the  fence  along  tlie  property  line,  and 
that  they  have  judgment  against  the  city  of 
Uichmond  for  $1,000.00,  which  they  alleged 
would  be  th6  cost  of  removing  the  sidewalk 
from  the  strip  of  land  in  case  of  its  restor- 
ation. The  defense  applies,  however,  only  to 
the  suit  to  reco^■er  for  the  construction  of 
tlie'  pavement  on  Lancaster  Avenue.  The 
answer  does  not  claim  that  the  agreement 
made  between  the  city  and  the  defendants' 
ancestor,  related  in  any  w^ay  to  the  property 
fronting  on  Second  street.  The  judgment  in 
the  Second  street  case  will,  therefore,  be  af- 
lirmed  without  further   consideration. 

What  follows  in  this  opinion  will  relate  to 
tlie  action  concerning  the  improvement  on 
Lancaster  Avenue. 

[29]  The  city  contends  that  the  contract 
of  exemption  relied  upon  by  defendants  is 
not  effective  as  a  defense,  for  the  double  rea- 
son that  it  constituted  a  covenant  morelv 
personal  to  Jo  vie  Walker,  and  carried  no 
rights  to  his  heirs  or  successors  in  title;  and 
further,  if  it  constituted  a  covenant  running 
with  the  land,  the  city  had  no  authority  to 
make  it. 

The  court  sustained  a  demurrer  to  the 
counterclaim,  and  the  defendants  declining  to 
further  plead,  a  judgment  was  entered  for 
the  plaintiff  enforcing  the  lien.  The  defend- 
ants appeal,  and  for  a  reversal  they  urge 
three  grounds:  (1)  that  the  contract  be- 
tween the  city  and  Joyle  Walker,  as  set  out 
in  the  answer,  was  a  real  covenant  running 
with  tlie  land,  and  not  a  mere  personal  cove- 
nant with  their  ancestor;  (2)  that  the  doc- 
trine of  iUtra  vires  relied  upon  by  the  ap- 
pellee does  not  apply  to  the  contract  with 
their  ancestor,  because  it  has  been  completely 
executed;  and,  (3)  that  the  circuit  court 
erred  in  rendering  a  judgment  when  some  of 
the  papers  in  the  case  had  been  lost  and  not 
restored,  when  the  case  was  tried. 

It  is  conceded  by  opposing  counsel,  that  if 
the  agreement  between  Joyle  Walker  and  the 
city  of  Kichmond  with  respect  to  the  12  feet 
of  land,  constituted  a  personal  covenant  with 
him,  the  appellants  cannot  now  rely  upon  it; 
liut,  if  that  agreement  constituted  a  real 
covenant  running  with  the  land,  it  survived 
to  the  benefit  of  any  subsequent  owner  of 
the  land,  and  may  be  utfed  by  way  of  defense 
br  these  defendants. 

The  test  as  to  what  are  covenants  real,  is 
stated  in  7  H.  C.  L.,  page  1101,  as  follows: 

"While  ^here  is  authority  to  the  effect  that 
the  first  criterion  by  which  to  determine 
whether  a  given  covenant  runs  with  the  land 


or  not  is  the  nature  and  purpose  oi  the  oov* 
enant,  and  where  this  is  not  decisive,  the  in- 
tent of  the  parties,  as  expressed  in  their 
deed,  will  determine  the  question — a  rule  in 
emulation  of  that  stated  in  Spencer's  case — 
under  the  modern  rules  of  interpretation  tiie 
order  of  inquiry  above  stated  is  revt^rsed, 
and  consideration  is  given,  first,  as  to 
whether  the  parties  meant  to  charge  the 
land;  and  secondly,  whether  the  burden  is 
one  that  can  be  imposed  coui^istently  with 
policy  and  principle.  And  so,  where  the 
covenant  concerns  land,  and  is  one  whicli  is 
capable  of  being  annexed  to  the  estate,  and 
it  appears  that  it  is  [30]  the  intention  of 
the  parties  as  expressed  in  the  instrument, 
then  it  should  be  construed  as  running  with 
and  charging  the  land  thereafter  in  order  to 
carry  out  such  intention." 

Gibson  v.  Porter,  12  Ky.  L.  Rep.  917,  15  S. 
W.  871;  Flege  v.  Covington,  etc.  El.  K.  etc 
Co.  122  Ky.  350,  91  S.  W.  738,  121  Am.  St. 
Rep.  463;  Ferguson  v.  Worrall,  12.5  Ky.  618, 
101  S.  W.  966,  9  L.R.A.(X.S.)  1201;  Sex- 
auer  v.  Wilson,  136  la.  357,  15  Ann.  Cas.  54, 
113  X.  W.  941,  14  L.R.A.(y.S.)  185  (anno- 
tated) are  to  the  same  effect. 

In  Richmond  v.  Bennett,  33  Ky.  L.  Rep. 
279,  109  S.  W.  904,  16  L.R.A.(X.S.)  548— a 
ease  very  much  like  the  case  at  bar — Ben- 
nett's grantor  had  conveyed  a  strip  of  land 
t(»  Uic  city  for  the  consideration,  in  part, 
tliat  the  city  would  build  a  fence  in  front  of 
the  Bennett  lot,  and  would  never  comjwl 
Bennett's  grantor  to  grade,  curb  or  build  a 
pavement  on  the  eastern  side  of  his  lot.  The 
city  took  possession  of  tiie  strip  of  land  con- 
veyed to  it,  constructed  a  board  walk  along 
the  street  next  to  the  pvoperty,  which,  in 
course  of  time,  became  decayed  and  out  of  re- 
pair. When  the  city  passed  an  ordinance  re- 
quiring Bennett,  the  subseqiient  purcha^r,  to 
build  a  new  sidewalk,  he  relied  bv  wav  of 
defense,  upon  the  contract  above  referred  to. 
The  court,  however,  held  that  the  agreement 
with  Bennett's  grantor  was  merely  a  per- 
sonal exemption  and  did  not  go  with  the 
land  to  his  grantee.  [Moreover,  the  court  in 
that  case,  expressly  declined  to  pass  upon 
the  question  of  the  power  of  the-  city  to  make 
such  a  contract  exempting  one  of  its  citi- 
zens from  the  burdens  that  were  common  to 
all  citizens. 

Taking  the  language  of  the  answer  as 
stating  the  effect  of  the  contract  in  the  case 
before  us,  as  we  must  upon  demurrer,  it 
clearly  states  a  contract  that  ran  with  the 
land,  since  it  expressly  avers  that  the  con- 
tract provided  that  the  city  would  never  re- 
quire the  owners  of  said  property  to  build  a 
sidewalk  in  front  of  it,  and  that  the  city 
would  forever  maintain  a  pavement  there 
at  its  own  expense. 

The  contract,  therefore,  stating  a  cove- 
nant which  ran  with  the  land,  appdlants 
had  the  right  to  rely  upon  it,  provided  the 
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city  had  the  right  to  make  the  contract; 
and  that  brings  U3  to  the  second  question 
under  consideration. 

Being  a  creature  of  the  state,  and  contin- 
uing its  existence  under  the  sovereign  will 
and  pleasure,  a  municipal  [31]  corporation 
possesses  such  powers,  and  such  only,  as  the 
state,  either  expressly  or  by  necessary  im- 
i»lication,  confers  upon  it,  subject  to  addi- 
tion or  din:finution  at  its  supreme  discretion. 
28  Cyc.  258;  Johnston  v.  Louisville,  11 
Bush  (Ky.)  533.  It  has  no  inherent  power 
to  exempt  from  taxation  property  which  it 
is  authorized  by  its  charter,  to  tax.  Whit- 
ing V,  West  Point,  88  Va.  905,  14  S.  E.  698, 
2D  Am.  St.  Rep.  750,  15  L.R.A.  860.  And, 
while  the  leofislature  mav  confer  the  taxinor 
power  upon  municipalities,  it  cannot  confer 
any  greater  ix)wer  than  the  state  itself  pos- 
sesses, and  must  observe' the  restrictions  and 
limitations  of  the  constitution,  which  pro- 
hibit any  exemption  from  taxation  save  in 
consideration  of  public  service,  unless  it  be 
of  a  benevolent  or  charitable  character.  Lan- 
caster V.  Clayton,  86  Ky.  373,  5  S.  W.  864; 
Henderson  v."^  McOullough,  89  Ky.  448,  12  S. 
W.  932;  Louisville  Tobacco  Warehouse  Co. 
V.  Com.  106  Ky.  172,  49  S.  W.  1069;  Day- 
ton V.  Bellevue  Water,  etc.  Co.  119  Ky.  714, 
C)S  S.  W.  142,  7  Ann.  Cas.  1012:  Shuck  v. 
Lebanon,  24  Ky.  L.  Rep.  451,  68  S.  W.  843; 
W  inche^lter  v.  Winchester  Water  Works  Co. 
149  Ky.  181,  Ann.  Cas.  3914A  1258,  148  S. 
W.  1;  Tarver  v.  Dalton,  134  Ga.  462,  20  Ann. 
Cas.  281,  67  S.  E.  929,  29  L.R.A. (N.S.) 
183    (annotated). 

Furthermore  it  is  elementary  that  powers 
to  exempt  from  taxation  are  always  to  be 
f.trictly  construed  in  the  interest  of  the  pub- 
lic. Louisville,  etc.  Canal  Co.  v.  Com.  7  B. 
^lon.  (Ky.)  160;  Kilgiis  v.  Orphanage  of  Good 
Shepherd,  94  Ky.  439,  22  S.  W.  750;  Mid- 
dlesboro  v.  Xew  South  Brewing,  etc.  Co. 
108  Ky.  351,  56  S.  W.  427;  Continental  To- 
bacco Co.  V.  Louisville,  123  Ky.  173,  94  S. 
W.  11;  Dillon's  Munic.  Corp.  5th  ed.  Sec. 
1401. 

A  municipality  cannot  even  compromise  a 
tax  suit.  Louaville  v.  Louisville  Ry.  Co. 
Ill  Ky.  1,  63  S.  W.  14,  98  Am.  St.  Rep.  387. 
In  short,  it  has  become  recognized  as  a  tru- 
ism that  what  a  municipality  has  no. power 
to  do,  it  has  not  done  merely  because  it 
tried  to  do  it. 

The  answer  alleges  that  the  contract  relied 
upon  was  made  some  time  between  the  years 
1870  and  1873.  Under  chapter  107  of  the 
General  Statutes,  relating  to  towns,  and 
then  in  force,  there -is  no  authority  given  the 
trustees  of  a  town  to  make  a  contract  like 
the  one  relied  upon  in  the  answer.  Article 
6  of  that  chapter  provides  that  the  trustees 
of  a  town  may  condemn  land  for  street  pur- 
poses, in  certain  cases,  and  prescribes  the 
wav  in  which  it  mav  be  done;  and  the  law 


then,  as  now,  authorized  the  city  to  require 
the  property  holder  to  pay  the  expense  of 
building  sidewalks  in  front  of  his  property. 

[32]  The  appellants  cite  no  statute,  or 
other  authority,  that  would  authorize  the 
city  of  Richmond  to  make  the  contract  re- 
lied upon. 

That  the  city  of  Richmond  had  no  author- 
ity  to  make  the  contract  exempting*  Walker 
in  the  manner  claimed,  is  clear;  and  no  rule 
of  law  is  better  settled  than  the  one  which 
requires  those  who  deal  with  a  municipal 
corporation  to  know  the  extent  of  its  au- 
thority, and  that  they  act  at  their  peril  un- 
less the  authority  exists.  •  Crayeraf t  v.  Sel- 
vage, 10  Bush  (Ky.)  696;  Dillon's  Munic. 
Corp.  5th  ed.  Sec.  777. 

In  Louisville  v.  Gast,  28  Ky.  L.  Rep.  1256, 
91  S.  W.  251,  the  city  of  Louisrille  con- 
tracted with  the  property  holder  that  if  lie 
would  dismiss  his  suit  and  withdraw  his  ob- 
jection to  a  street  assessment,  the  •city  would 
not  cause  the  street  to  be  improved  during 
the  term  of  the  then  mayor.  The  contract 
was  observed. 

In  speaking  of  this  contract,  the  court 
said: 

"Certain  public  officials  are  claimed  to 
have  given  their  personal  assurance  as  au- 
thority for  the  action.  That  appellee  saw 
proper  to  rely  on  that  character  of  assurance 
may  be  unfortunate  for  him.  But  those  who 
deal  with  municipal  officers  must  know  tlie 
extent  of  their  authority,  and  act  at  their 
peril  upon  less  than  a  statutory  power  duly 
exercised." 

The  authorities  are  numerous  to  this  ef- 
fect, and  we  need  only  to  cite  a  few  of  them. 
Belleview  v.  Hohn,  82  Ky.  1;  Newport  v. 
Schoolfield,  142  Ky.  292,  134  S.  W.  603 ;  Lou- 
isville  v.  Parsons,  150  Ky.  420,  150  S.  W. 
498;  Worrell  Mfg.  Co.  v.  Ashland,  l69  Kv. 
669,  167  S.  W.  922,  52  L.R.A.(N.S.)    880.' 

Appellants  insist,  however,  that  even  if  the 
contract  was  ultra  vires  upon  the  part  of  the 
city,  it  cannot  be  avoided  in  this  case  because 
the  contract  was  fully  performed  by  Joyle 
Walker  and  the  city  of  Richmond;  and, 
since  the  city  of  Richmond  had  received  the 
land  contracted  for,  it  will  not  now  be  per- 
mitted  to  disavow  the  contract  and  keep  the 
land. 

This  ground  is  well  chosen,  since  it  does 
not  follow  that  because  the  city  was  without 
a.uthority  to  make  the  contract  it  can  refuse 
to  carry  it  out  and  retain  the  benefits  it  ac- 
quired thereimder,  at  the  same  time.  Where 
the  adverse  party  to  the  contract  has  per- 
formed his  part  thereof,  and  by  such  per- 
formance the  corporation  has  received  some- 
thing of  value,  some  liability  [83]  exists, 
though  the  courts  are  divided  as  to  its  na- 
ture; many  jurisdictions  holding  that  the 
liability  in  such  a  case  is  on  the  contract, 
others    that    it    rests    upon    the    ground    of 
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estoppel.  But,  whatever  may  be  the  nature 
of  the  liability,  a  municipality  cannot  re- 
ceive the  benefits  of  a  transaction  and  re- 
pudiate liability  arising  out  of  the  same 
transaction.  Page  on  Contracts,  vol.  2,  sec- 
tion 1089. 

It  would  indeed  be  an  iniquitous  doctrine 
if  a  city  would  make  a  binding  contract  ex- 
empting the  property  of  one  citizen,  for  all 
time,  from  a  species  of  taxation,  which  every 
other  citizen  was  required  to  bear.  The  very 
principle  under  which  states  and  municipal- 
ities are  authorized  to  impose  public  burdens, 
is,  that  of  equality;  they  must  be  equally 
imposed  upon  every  citizen. 

Consequently,  where  an  tUira  virea  con- 
tract is  made  and  performed  on  one  side,  the 
other  party  will  not  be  permitted  to  enjoy 
the  benefits  received  but  will  be  required,  in 
A  proper  action,  to  account.  And,  if  the  con* 
sideration  received  under  an  ultra  vires  con- 
tract cannot  be  restored,  equity  will  not 
relieve  a  municipal  corporation  from  the  con- 
tract without  providing  for  the  restoration 
of  the  property  received. 

The  rule  is  well  stated  in  Albin  v.  Com. 
128  Ky.  306,  108  S.  W.  299,  as  follows: 

"In  Green's  Brice's  Ultra  Vires,  p.  721,  the 
law  is  thus  stated:  'There  seems  to  be  no 
substantial  reason  whatever  for  not  extend- 
ing the  principle  involved  to  all  analogous 
cases.  If  liable  in  one  case,  why  should  not 
a  corporation  be  always  liable  to  refund  the 
money  or  property  of  a  person  which  it  has 
obtained  improperly  and  without  consider* 
'Stion,  or,  if  unable  to  return  it,  to  pay  for 
the  benefit  obtained  thereby?  To  say  that  a 
corporation  cannot  sue  or  be  sued  upon  an 
ultra  vires  arrangement  is  one  thing;  to  say 
that  it  may  retain  the'  proceeds  thereof  which 
have  come  into  its  possession  without  mak- 
ing any  compensation  whatever  to  the  person 
from  whom  it  has  obtained  them  is  some- 
thing very  different,  and  savors  very  much  of 
an  inducement  to  fraud.'  In  note  A,  Id.  729, 
the  author  has  collated  and  discussed  at 
great  length  many  cases  bearing  upon  the 
subject  in  hand;  and  it  is  there  said:  'I^ 
the  United  States  the  defense  of  ultra  vires 
interposed  against  a  contract  wholly  or  in 
part  executed  has  very  generally  [84]  been 
looked  upon  with  disfavor.*  And  this  prin- 
ciple is  upheld  by  Louisville  Tobacco  Ware- 
house Co.  V.  Stewart,  70  S.  W.  286,  24  Ky. 
Law  Rep.  934." 

This  rule  was  recognized  in  Croninger  v. 
Bethel  Grove  Camp  Grove  Ass'n,  156  Ky.  362, 
161  S.  W.  230.  See  also  Turner  v.  Cruzen, 
70  Iowa  202,  30  N.  W.  483 ;  Coker  v.  Atlan- 
ta, etc.  R.  Co.  123  Ga.  492,  51  S.  E.  481; 
Kedish  v.  Garden  City  £.  L.  &  B.  A.  151  111. 
531,  33  N.  K  236,  42*  Am.  St.  Rep.  256. 

As  was  well  said  in  Ohio,  etc.  R.  Co.  v.  Mc- 
Carthy, 96  U.  S.  258,  24  U.  S.  (L.  ed.)  693, 
the  doctrine  of  ultra  vires,  when  invoked  for 


or  against  a  corporation  should  not  be  al- 
lowed to  prevail,  where  it  would  defeat  the 
ends  of  justice  or  work  a  l^al  wrong. 

The  same  rule  is  well  stated  in  7  R.  C.  L. 
p.  677,  as  follows  I 

"Where  a  corporation  receives  the  money 
or  property  of  another  under  an  agreement 
or  duty  to  account  therefor  it  may  be  com- 
pelled to  perform  such  duty  though  the  trans- 
action was  ultra  vires.  The  obligation  to  do 
justice  rests  upon  all  persons,  natural  and 
artificial;  if  one  obtains  the  money  or  prop- 
erty of  others  without  authority,  the  law,  in- 
dependently of  express  contract,  will  ctMonpel 
restitution  or  compensation." 

If,  therefore,  the  contract  alleged  should 
be  proved,  appellants  would  be  entitled  under 
it  to  a  restoration  of  the  land  which  their  an- 
cestor had  conveyed  to  the  city,  under  and  by 
virtue  of  the  unauthorized  contract.  To  that 
extent  the  answer  iQ  the  first  action  pre- 
sented a  defense,  and  the  demurrer  thereto 
should  have  been  overruled. 

The  clerk  embodies  in  his  certificate  to  the 
record  a  statement  that  the  corresponding  at- 
torney's report,  certain  exhibits  filed  by  the 
plaintiff,  the  general  demurrer  of  the  State 
Bank  &  Trust  Co.,  to  the  petition,  the  an- 
swer of  the  State  Bank  &,  Trust  Co.,  a  demur- 
rer to  the  petition  iu  the  second  suit,  and  Uie 
exhibit,  had  been  lost  or  mislaid  at  the  time 
of  the  trial,  and  had  never  been  supplied. 

Using  the  contents  of  the  clerk's  certificate 
as  the  basis  of  their  argument,  appellants  in- 
sist that  the  judgment  should  be  reversed  be- 
cause these  papers,  clearly  unimportant  upon 
this  appeal,  were  not  in  the  record  when  the 
cases  were  tried  in  the  circuit  court.  There 
is  no  merit  in  this  contention.  The  question 
before  this  court  relates  to  the  correctness  of 
the  judgment  appealed  [35]  from,  which  can 
hardly  be  afiected  by  the  absence  of  the  re- 
port of  the  correspcmding  attorney  and  the 
pleadings  of  the  partfes  who  are  not  inter- 
ested in  this  appeaL  The  decision  of  this  ap- 
peal turns  wholly  upon  the  validity,  of  the 
contract  set  up  in  the  answer,  in  the  first  ac- 
tion. And,  as  all  the  portions  of  the  record 
necessary  to  raise  and  determine  that  question 
of  law  are  here,  the  absence  of  some  minor 
papers  in  the  second  suit  is  unimportant. 

For  the  error,  of  the  circuit  court  in  sus- 
taining the  demurrer  to  appellant's  answer 
and  counterclaim  in  the  first  action,  the  judg- 
ment in  that  action  is  reversed  for  further 
proceedings  consistent  with  this  opinion;  the 
judgment  in  the  second  action  is  affirmed. 


NOT£. 

IPower    of    Munleipal    Corporatton    to 
Grant  Ejcentptlon  tront  TamttloH. 

The  majority  of  the  recent  cases  are  in  ac- 
cord with  the  holding  in  Tarv^r  t.  Daltoa, 


134  Qa.  4e2,  20  Ann.  Oas.  281,  that  a  munici- 
pal corporation  has  no  inherent  power  to 
-£p:unt  exemption  from  taxation  and  a  con- 
tract entered  into  by  a  municipality  to  ex- 
empt certain  property  from  taxation  is  ultra 
•cires  and  void.  Horkan  v.  Moultrie,  136  Ga. 
561,  71  S.  E.  785;  Neal  ▼.  Decatur,  142  Ga. 
205,  82  S.  E.  546;  Elam  t.  Salisbury,  180  Ky. 
142,  202  S.  W.  66;  Adams  v.  Lamb-Fiali  Lum- 
ber Co.  104  Miss.  48,  61  So.  6;  Point  Pleas- 
ant Waterworks  v.  Point  Pleasant  Beach,  87 
N.  J.  L.  24,  93  Atl.  94;  Portland  v.  Port- 
land Ry.  etc.  Co.  80  Ore.  271,  166  Pac.  1058; 
£.  S.  Turner  Invest.  Co.  v.  Seattle,  70  Wash. 
201,  126  Pac.  426,  41  L.R.A.(N.S.)  781.  And 
see  the  reported  case.  Compare  Washington 
Water  Power  Co.  v.  Spokane,  89  Wash.  149, 
164  Pac.  329;  Norfolk  v.  Roberts,  50  Can. 
Sup.  Ct.  283. 

In  Horkan  v.  Moultrie,  supra,  the  court 
said:  *'We  have  found  no  case,  however, 
that  would  tend  to  support  a  contract  made 
by  a  city  council  in  behalf  of  the  municipal- 
ity, to  furnish  water  indefinitely  to  one  of  its 
citizens  in  consideration  of  his  permitting  it 
to  lay  a  sewer  through  his  land.  Succeeding 
councils  would  necessarily  have  the  power,  we 
think,  to  change  the  water  rates  from  time 
to  time  as  circumstances  might  require  or 
justify,  in  order  to  obtain  sufficient  revenue 
to  maintain  its  waterworks  system  on  the  one 
hand,  and,  on  the  other,  in  order  to  serve  all 
its  patron?  at  reasonable  rates  and  on  equal 
terms.  To  allow  one  council  to  legally  bind 
the  city  by  a  contract  of  the  kind  here  in 
-question  might  so  tie  the  hands  of  its  suc- 
cessors as  to  result  in  great  injury  to  the 
municipality  and  to  the  public.  Illinois  Cen- 
tral Hospital  for  Insane  v.  Jacksonville,  61 
Hi.  App.  199.  In  the  case  just  cited  it  was 
held  that  a  city  could  not  bind  itself  by  a 
contract  to  furnish  water  for  a  period  of 
years  at  a  fixed  rate.  Towers  are  conferred 
upon  municipal  corporations  for  public  pur- 
poses; and  as  their  l^islative  powers  can- 
not ...  be  delegated,  so  they  cannot  be 
bargained  or  bartered  away.  Such  corpora- 
tions may  make  authorized  contracts,  but 
they  have  no  power,  as  a  party,  to  make  con- 
tracts or  pass  by-laws  which  shall  cede  away, 
control,  or  embarrass  their  legislative  or  gov- 
ernmental powers,  or  which  shall  disable 
them  from  performing  their  public  duties/  1 
Dillon's  Municipal  Corporations  (4th  ed.) 
§  97.  Our  Civil  Code  (1910)  §  892,  declares 
that  'One  council  cannot  by  an  ordinance  bind 
itself  or  its  successors  so  as  to  prevent  free 
legislation  in  matters  of  municipal  govern- 
ment.* If  this  could  not  be  done  by  an  ordi- 
nance, of  course  it  could  not  be  done  by  a 
contract.  Power  in  a  municipality  of  mak- 
ing and  changing,  by  ordinance,  water  rates 
from  time  to  time,  whenever  necessary  to 
protect  the  city  in  its  revenues  and  to  enable 
it  to  furnish  to  all  on  equal  terms  and  at 
reasonable  rates,  is  a  legislative  or  govem- 
Ann.  Cas.  1918E. — 69. 
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mental  power,  and  therefore  cannot  be  le- 
gally bargained  or  bartered  away  by  one 
council  so  as  to  forever  deprive  succeeding 
councils  of  the  right  to  exercise  it.  See  Tar- 
ter V.  Dalton,  134  Ga.  462,  67  S.  £.  929,  29 
LJl.A.(N.S.)  183,  20  Ann.  Cas.  281." 

In  Point  Pleasant  Waterworks  Co.  v.  Point 
Pleasant  Beach,  87  N.  J.  L.  24,  93  Atl.  94,  it 
appeared  that  by  virtue  of  an  ordinance  a 
water  company  and  the  borough  entered  in- 
to an  agreement  whereby  the  former  was  to 
supply  the  latter  with  a  full  and  uninter- 
rupted supply  of  water  for  the  use  of  public 
buildings,  free  of  charge,  and  in  return  there- 
for the  borough  granted  immunity  from  taxa- 
tion to  the  water  company  during  its  exist- 
ence. It  was  held  that  this  agreement  had 
no  binding  effect  as  the  municipality  had  no 
authority  to  grant  exemption  from  taxation. 

In  Portland  v.  Portland  Ry.  etc.  Co.  80  Ore. 
271,  156  Pac.  1058,  it  appeared  that  by  agree- 
ment with  the  municipality  a  public  service 
corporation  was  required  to  pay  two  and  one- 
half  per  centum  of  its  receipts  as  taxes,  it  be- 
ing provided  that  ''no  license  or  tax  or  charge 
on  the  business  or  occupation  of  the  said  Mt. 
Hood  Railway  &  Power  Company  shall  be  im- 
posed upon,  exacted,  or  required  of  the  said 
company,  other  than  the  said  two  and  one- 
half  per  centum  of  its  gross  receipts."  Hold- 
ing that  the  exemption  was  invalid  the  court 
said :  "The  city  has  no  inherent  power  to  ex- 
empt property  from  taxation;  the  charter 
does  not  authorise  the  plaintiff  to  exempt 
property  from  taxation,  nor  to  exempt 
the  Mt.  Hood  Railway  &  Power  Company 
from  the  payment  of  any  other  'license 
or  tax  or  charge  on  the  business  or  occupa- 
tion:' McQuillin,  Mun.  Corp.  §  2399; 
Gray,  Lim.  of  Tax  Power,  §  1331;  Tampa 
V.  Kaunitz,  39  Fla.  683,  23  So.  416,  63 
Am.  St.  Rep.  202;  Thomas  v.  Snead,  99  Va. 
613,  39  S.  E.  586.  Moreover,  when  a  munic- 
ipality is  clothed  with  the  police  power,  or 
given  the  right  to  tax,  it  possesses  attributes 
of  sovereignty  which  cannot  be  bartered 
away;  and  therefore  the  city  could  not  law- 
fully agree  to  exempt  any  person  or  corpora- 
tion from  the  payment  of  any  other  'license 
or  tax  or  charge  on  the  business  or  corpora- 
tion.' As  was  appropriately  said  in  State  v. 
Hannibal,  etc.  R.  Co.  75  Mo.  208:  'For 
though  municipal  corporations  may  make 
such  contracts  as  their  respective  charters 
authorize,  they  cannot  so  contract  as  to  sur- 
render or  embarrass  their  legislative  or  gov- 
ernmental powers,  or  prevent  the  full  and 
complete  performance  of  their  public  duties 
— duties  which  result  from  such  powers, 
which  are  conferred  upon  municipal  corpora- 
tions for  public  purposes  and  for  the  public 
good.  Such  powers,  being  in  the  nature  of 
public  trusts,  are  incapable  of  alienation  or 
surrender.  .  .  .  Among  the  most  valuable 
and   important   of   those   public   trusts   and 
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powers  IB  that  of  taxation,  without  the  exer- 
cise of  which  municipal  government  would 
cease  to  exist.  No  argument  would  seem  nec- 
essary to  show  that  the  same  principle,  which 
forbids  the  absolute  cession  by  a  municipal 
corporation  of  the  power  of  taxation  over  any 
given  subject-matter,  likewise  forbids  that 
which  approximates  thereto.  For  if,  for  in- 
stance, it  were  allowable  for  a  municipal  cor- 
poration to  abdicate  its  taxing  power  pro 
tanto,  this  would  differ  'only  in  degree  and 
not  in  kind  from  such  abdication  in  toto. 
The  exercise  of  either  method  of  surrender  of 
its  legislative  and  governmental  powers  by  a 
municipal  corporation  would,  if  pushed  to  its 
natural  and  logical  conclusion,  destroy  the 
municipal  government.'  The  attempted  ex- 
emption being  ineffective,  it  follows  that  in 
contemplation  of  law  there  is  no  exemption 
in  favor  of  the  Mt.  Hood  Railway  &  Power 
Company;  consequently  there  is  no  inequal- 
ity in  the  burden  of  taxation." 

But  where  a  municipal  corporation  is  au- 
thorized by  a  state  statute  or  by  its  own  char- 
ter it  may  exempt  property  from  taxation. 
Scovel  V.  Detroit,  169  Mich.  96,  128  N.  W. 
569;  Harrisburg  v.  Fuller,  23  Pa.  Dist.  851. 
In  the  case  first  cited  it  was  held  that  an  im- 
plied contract  made  by  the  defendant  city 
whereby  it  exempted  the  plaintiff's  properly 
under  a  statute  from  a  special  assessment 
was  valid  and  binding. 


SOUTH  NOBWALK  TBUST  COM- 
PANY 

V. 

8T.  JOHN  ET  AX.. 

Connecticut  Supreme  Court  of  Errors — Octo< 

her  4,  1917. 

92  Conn,  168;  101  AU^  961. 


WUla  —  Appeal  f roai  Probate  —  Scopa 
of  Issues. 

On  appeal  to  the  superior  court  from  an 
order  and  decree  of  the  probate  court  ad- 
mitting a  will  to  probate,  the  special  statu- 
tory issue  as  to  whether  the  will  is  a  valid 
will  is  the  sole  issue. 

ProTision  for  Forfeitvre  of  CMft  hy 
Contest  —  Wkat  Contest  Entails  For- 
feiture. 

Where  children  of  a  testator  appeal  from 
an  order  admitting  the  will  to  probate,  there- 
by raising  the  special  statutory  issue  as  to 
whether  the  will  is  valid,  they  violate  a 
provision  of  the  will  that  any  beneficiary  of 
the  will  contesting  its  probate  or  operation, 
or  seeking  to  set  it  aside  or  annul  it.  shall 


forfeit  the  interest  given  sueh  beneficiaxy  by 
the  will,  though  they  attempt  to  conceal  their 
purpose  to  contest  the  will  by  stipulating 
that  the  only  questions  to  be  determined  are 
whether  a  provision  in  the  will  is  void  under 
the  law  against  perpetuities  and  whether  a 
gift  of  income  without  limitation  passes  an 
absolute  estate. 

[See  note  at  end  of  this  case.] 

Same. 

An  action  by  a  legatee  to  determine  the 
true  construction  of  a  will  or  of  any  of  its 
parts  is  not  a  breach  of  the  ordinary  provi- 
sion for  forfeiture  in  ease  of  a  contest,  as  the 
object  of  such  an  action  is  not  to  make  void 
the  will  or  any  of  its  parte,  but  to  ascertain 
its  true  legal  meaning. 

[See  note  at  end  of  this  case.] 

Same. 

Under  a  provision  in  a  will  for  a  forfeiture 
of  the  rights  of  any  beneficiary  contesting 
the  will,  a  beneficiary  does  not  forfeit  his 
rights  by  bringing  a  -contest  for  which  there 
is  a  reasonable  ground,  as  the  law  is  vitally 
interested  in  having  property  transmitted  l^ 
will  under  the  conditions  it  prescribes,  and 
none  others,  and  if  those  interested  are  forced 
to  remain  silent  the  court  will  be  unable  to 
ascertain  tiie  truth,  and  those  who  would 
profit  by  a  will  procured  by  undue  influence 
or  made  by  one  laddng  t^tamentary  capacity 
would  thereby  be  aided  in  their  wr<Higfiil 
designs. 

[S^  note  at  end  of  this  caae.] 

WaiTer  of  Forf  eitoro. 

Under  a  will  providing  for  forfeitore  in 
ease  of  a  contest,  where  all  the  children  and 
beneficiaries  united  in  a  contest^  they  cannot 
waive  the  forfeiture  on  the  ground  that  they 
are  the  only  persons  who  can  claim  a  forfei- 
ture, as  the  condition  of  forfeiture  is  not  for 
the  benefit  of  the  other  beneficiariea,  but  to 
carry  out  the  wishes  of  the  testator. 

Effect  of  Forfeiture. 

In  such  case,  all  of  the  children  having 
forfeited  all  of  their  rights  under  the  will, 
the  property  of  the  testator  is  intestate 
estate. 

Case  reserved  from  Superior  Court,  Fair- 
field county:  CuBTis,  Judge. 

Action  by  South  Norwalk  Trust  Company, 
plaintiff,  against  Mary  D.  St.  John  et  al.,  de- 
fendants. Case  reserved  on  agreed  finding 
of  facts  for  advice  of  Supreme  Court  of  Er- 
rors.    SUPiaUOB  OOUBT  ADVI8ED. 

[169]  Oscar  St.  John,  late  of  Norwalk, 
died  September  4th,  1912,  possessed  of  both 
leal  and  personal  estate.  He  left  a  will 
which  was  duly  probated,  in  which  the  plain- 
tiff was  named  as  executor  and  trustee.  The 
cBtate  has  been  settled.  The  plaintiff  qual- 
ified as  trustee  and  there  remains  in  its 
hands  as  such  trustee  certain  real  and  per- 
Gonal  property. 


SOUTH  NORWALK  TRUST  G0«  v«  8T.  JOHN. 

98  Conn.  1S8, 
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The  teetator  left  a  widow,  Mary  D.  St. 
John,  who  died  February  let,  1917,  subse- 
quent to  this  action,  and  [170]  eight  chil- 
dren, his  only  heirs  at  law,  who  are  now  liv- 
ing. Several  of  these  children  have  minor 
children,  who,  with  said  eight  children,  are 
made  parties.  Mrs.  St.  John's  death  has 
heen  suggested  upon  the  record,  and  the  ad- 
ministrator of  her  estate  has  entered  an  ap- 
pearance. 

The  Ck>urt  of  Probate  admitted  to  probate 
the  will  of  Mr.  St.  John,  and  all  of  the  eight 
children  appealed  from  this  order  and  de- 
cree. On  that  appeal  no  evidence  was  suh- 
mitted  to  the  Superior  Court,  the  paHies 
to  the  appeal  stipulating  that  the  only  ques- 
tions to  be  determined  were  whether  or  not 
the  whole  or  any  part  of  section  seven  of  the 
will  was  void  under  the  law  against  perpe- 
tuities, and  whether  the  gift  therein  of  the 
ineome  to  the  children  of  the  testator,  with- 
out limitation,  passed  an  absolute  estate  in 
the  property  in  question  to  such  children. 

The  will  of  Mr.  St.  John  gave  to  his  wife 
all  the  persona]  property  and  effects  in  his 
homestead,  and  provided  that  she  should 
have  the  use  and  enjoyment  of  the  home- 
stead free  of  rent  and  all  other  charges  until 
it  should  be  sold.  It  directed  the  executor 
to  sell  this  real  estate  as  soon  as  such  sale 
could  be  advantageously  made.  The  pro* 
oeeds  of  this  sale  as  designated  in  paragraph 
second,  and  of  certain  personal  property  spe- 
eifically  designated  in  paragraphs  fourth  and 
fifth,  and  all  the  rest,  residue  and  remain- 
der of  the  testator's  estate,  were  then  given 
to  the  plaintiff  in  trust.  By  the  terms  of 
the  trust,  defined  in  the  seventh' paragraph, 
the  trustee  was  directed  to  pay  to  the  testa- 
tor's wife  during  her  life,  in  full  of  all  dower 
and  rights  she  might  have  in  his  estate,  cer- 
tain sums  of  money  in.  quarterly  payments. 
This  direction  was  supplemented  by  the  fol- 
lowing: ''And  after  the  decease  of  my  said 
wife,  to  pay  the  net  income  from  my  trust 
estate  equally  to  my  children  [names  given], 
annually,  and  to  their  heira  forever,  free 
from  the  control  of  the  husband  of  any  of 
[171]  my  said  children;  and  if  any  of  my 
said  children  should  die  without  leaving  law- 
ful issue,  then  and  in  such  event,  I  direct 
that  the  share  of  such  child  so  dying,  in  and 
to  the  income  from  my  said  trust  estate, 
shall  be  distributed  among  and  paid  to  my 
surviving  children  and  their  heirs,  in  equal 
proportions;  the  heirs  of  any  child  so  dying 
to  take  the  share  which  their  parent  would 
have  been  entitled  to  receive  if  living." 

The  eighth  paragraph  of  the  will  was  as 
follows:  ''To  the  end  that  there  may  be  no 
wasting  of  my  estate  by  litigation  pertain- 
ing thereto,  I  hereby  declare  and  it  is  my 
will,  that  any  provision  made  herein  in  favor 
of  my  wife  and  of  any  of  my  children,  shall, 
as  to  my  said  wife  or  as  to  such  children,  be 


null  and  void  in  the  event  of  any  one  of 
them  presenting  any  claim  against  my  es- 
tate, or  in  any  way  contesting  the  probate  or 
operation  of  this  my  will,  or  in  any  way 
seeking  to  set  aside  or  annulling  this  my 
said  will;  and  in  such  event,  the  provision 
for  the  payment  of  income  to  my  said  wife, 
or  for  the  payment  of  income  to  such  child, 
as  the  case  may  be,  by  this  paragraph  of  my 
said  will  made  null  and  void,  shall  be  held 
by  my  said  trustee  for  the  benefit  of  the  re- 
maining beneficiaries  under  this  will,  and  in- 
crease their  several  shares  in  like  propor- 
tion as  to  income  as  is  herein  provided." 

Judgment  was  rendered  in  the  Superior 
Court  affirming  the  action  of  the  Court  of 
Probate  and  refusing  to  pass  upon  the  ques- 
tions of  construction. 

The  questions  upon  which  advice  is  de- 
sired are  the  following: — 

"a.  Whether  any  legal  effect  can  be  given 
to  any  part  of  the  fourth,  fifth  and  seventh 
paragraphs  of  said  will,  and  if  so,  what,  and: 
whether  or  not  all  or  any  part  of  said  sec- 
tions are  or  are  not  void;  and  whether  any^ 
portion  of  the  purposes  contemplated  by  4aid 
sections  can  be  made  legally  operative? 

[172]  *'b.  Whether  the  trusts  made  or 
which  it  was  contemplated  or  attempted  to* 
be  made  or  to  make  in  said  sections  are  val- 
id, legal  and  operative,  and  capable  of  being 
carried  out  in  any  legal  manner,  and  if  so, 
how;  and  whether  the  trust  estates  created 
thereby,  or  which  it  was  attempted  to  create^ 
are  now  valid  and  subsisting  estates,  and 
whether  the  provisions  for  accumulation 
therein  contained  are  legal  and  valid  pro- 
visions; and  if  not,  whether  the  other  pro- 
visions of  said  sections  are  thereby  rendered 
inoperative  and  void. 

"o.  Whether  the  provisions  of  said  sec- 
tions suspend  the  power  of  alienation  for 
more  than  two  lives,  either  actually  or  by 
possibility;  and  whether  if  said  power  of 
alienation  be  suspended  for  more  than  two 
lives,  the  trusts,  which  the  testator  sought 
to  create/  are  thereby  rendered  inoperative 
and  void? 

"d.  Whether  the  trusts,  which  it  waa 
sought  to  create  by  said  sections,  are  or  are 
not  void  for  uncertainty,  indefiniteness  and 
a  failure  of  the  object  of  the  testator's  boun- 

"e.  Whether  or  not  the  defendants  or  aay^ 
of  them,  and  if  so,  who,  have  violated  the 
eighth  paragraph  of  said  will,  by  contesting^ 
the  probate  or  operation  of  said  will,  or  have 
sought  to  set  aside  or  annul  said  will,  and,, 
if  so,  whether  or  not  the  provisions  in  said 
will  in  favor  of  such  defendants  are  null  and 
void;  and  whether  or  not  such  defendanta 
have  forfeited  their  right,  title,  interest  and 
claim  in  and  to  said  estate  by  violating  said 
paragraph  eight,   and,  if  so,   to  whom  ther 
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aiit  the  testator's  expressed  will  to  be 
Tendered  nugatory  by  the  consent  of  his 
beneficiaries.  Its  duty  is  to  see  that  the 
testator's  intention  is  consummated.  The 
'Clause  of  forfeiture  is  one  beneficiaries  cannot 
waive.  They  may  waive  a  known  right  of 
their  own.  They  cannot  waive  a  right  which 
was  exclusively  the  testator's,  and  one  which 
iie  made  a  condition  of  his  bounty  and  a 
^uide  to  the  devolution  '  f  his  estate.  Let  us 
suppose  that  only  one  of  six  beneficiaries  had 
forfeited  his  right  to  a  bequest.  Could  all 
the  other  beneficiaries  waive  the  forfeiture? 
£)ould  an  executor  or  a  trustee  refuse  to 
])reBent  the  facts  of  waiver  before  the  court? 
And  is  it  not  his  duty  to  insist  upon  the  for- 
ieiture,  [179]  and  thus  to  carry  out  the  will 
•of  the  testator?  We  find  no  authority  which 
■supports  the  claim  of  waiver  of  this  for- 
ieiture  except  Williams  v.  Williams,  15  Lea 
<Tenn.)  438,  4^4.  Authority  upon  the  point 
as  limited,  but  against  this  view.  Agree* 
raents  by  beneficiaries  cannot  validate  a  void 
trust.  2  Schouler  on  Wills  (5th  ed.)  §  1072; 
Dresser  v.  Travis,  39  Misc.  358,  79  N.  Y.  S. 
^24.  It  is  1^  well-recognized  rule  of  law  that 
contracts  between  devisees  and  legatees  are 
not  enforceable,  when  made  with  the  ap- 
parent purpose  of  thwarting  the  testator's 
desires.  Mercier  v.  Mercier,  60  Ga.  646,  15 
Am.  Rep.  694;  Cuthbert  v.  Chauvet,  136  N. 
Y.  326,  332,  32  N.  E.  1088,  18  L.R.A.  745. 
This  condition  of  forfeiture  is  not  made  for 
the  benefit  of  the  other  beneficiaries,  but  to 
carry  out  the  wishes  of  the  testator.  It  is 
totally  apart  from  a  condition  subsequent 
for  the  benefit  of  a  third  party,  as  where  a 
will  bequeathed  land  to  a  testator's  heirs  on 
condition  that  they  pay  for  certain  improve- 
ments to  the  heirs  of  S.  The  latter  could 
waive  the  payment,  for  it  was  for  their  bene- 
fit. Such  a  waiver  does  not  defeat  the  tes- 
tator's will.  Hill  V.  Gianelli,  221  IlL  286, 
77  N.  E.  458,  112  Am.  St.  Rep.  182. 

The  Superior  Court  is  advised  that  said 
eight  children,  by  contesting  the  probate  of 
the  will  of  Oscar  St.  John,  have  forfeited 
all  rights  under  his  will,  and  that  the  prop- 
erty in  plaintiff's  hands  is  intestate  estate. 

No  costs  in  this  court  will  be  taxed  in 
favor  of  any  of  the  parties. 

In  this  opinion  the  other  judges  concurred- 


NOTE. 

It  Is  held  in  the  reported  case,  contrary 
to  the  apparent  weight  of  earlier  authority, 
that  a  provision  in  a  will  forfeiting  a  gift 
in  case  of  a  contest  of  the  will  by  the  legatee 
is  valid  only  in  case  of  a  contest  not  made 
in  good  faith  and  on  ''probable  cause  and 
reasonable  justification."  In  case  of  a  con- 
test  not  so  made  it  is  held  that  it  is  not 
essential  to  the  validity  of  the  forfeiture  that 


there  should  be  a  gift  over.    The  validity  of 
condition  in  a  will  forfeiting  a  gift  in 
of  a  contest  is  discussed  in  the  note  to  Rouse 
V.  Branch,  Ann.  Cas.  1913E  1296. 


V. 

mSSOVBI,  KANSAS  AND  TEXAS 
RAHiWAT  COMPANT* 

Kansas  Supreme  Court — July  8,  1916b 

98  Kan.  507;  1S8  Pao,  857. 


Jvdsaiaiits  '-^  Bea  Judicata  —  Identity 
of  Parties  —  Suit  in  BiSevent  Gapae- 
itjr. 

A  party  is  bound  by  and  may  plead  the 
conclusiveness  of  a  former  judgment  only  in 
the  same  capacity  in  which  he  was  a  party 
to  it. 

Jnds^ent  in  Representative  Capaelty 
a«  Binding  on  IndividnaL 

A  judgment  in  favor  of  a  minor  in  an  ac- 
tion brought  in  his  behalf  by  his  father  as 
guardian  or  next  friend,  to  recover  for  pjer- 
sonal  injuries  resulting  from  the  negligence 
of  his  employer,  is  not  conclusive,  or  binding 
against  the  defendant  in  another  action 
brought  by  the  father  in  his  own  right  to  re- 
cover for  loss  of  the  son's  services. 

[See  note  at  end  of  this  case.] 

Parent  and  Child  —  Inivry  to  Child  <-* 
RecoTery  by  Father  for  Loss  of  Sery- 
ioes. 

A  father  may  maintain  an  action,  under 
the  provisions  of  section  4992,  Gen.  Stat. 
1900,  to  recover  for  the  loss  of  services  re- 
sulting from  injuries  received  by  his  minor 
son  by  reason  of  the  failure  of  defendant  to 
comply  with  the  statute  which  provides  for 
the  safety  of  persons  employed  in  coal  mines. 
(Gen.  Stat.  1909,  §  4987.) 

New  Trial  —  Newly  Diseovered  EtI* 
dence  «-  New  Trial  Improperly  Re- 
fused. 

On  the  facts  stated  in  the  opinion  it  is  held 
that  it  was  error  not  to  grant  a  new  trial  on 
the  ground  of  newly  discovered  evidence. 

(Syllabiis  by  court.) 

Appeal  from  District  Court,  Crawford 
county:     Cxtbran,  Judge. 

Action  by  Joseph  Henry,  plaintiff,  against 
Missouri,  Kansas  and  Texas  Bailway  Com- 
pany, defendant.  Judgment  for  plaintiff. 
Defendant  appeals.  The  facta  are  stated  in 
the  opinion.    RWEiaflD. 


HXIIRY  V.  MISSOURI,  ETC.  R.  CO. 

98  K<M.  567. 
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W.  Tf.  Brown,  James  W.  Reid  and  D>Il. 
Waolley  for  appellant. 

0,  A,  McNeill  and  0.  8.  Denison  for  ap- 
pellee. 

[567]  PoBTEB»  J. — ^The  action  in  the  dia- 
trict  court  was  to  recover  for  the  loss  of 
aervices  and  earnings  of  plaintiff's  son,  a 
minor,  eighteen  years  of  age,  who  was  in- 
jured while  in  the  employ  of  the  defendant, 
and  also  for  doctor's  bills,  which  the  plain- 
tiff alleged  he  was  obliged  to  pay  on  account 
of  the  injuries  to  his  son.  There  was  a  judg- 
ment in  plaintiff's  favor,  from  which  de- 
fendant appeals. 

[568]  In  a  former  action  plaintiff's  son, 
Victor  Henry,  recovered  judgment  against  the 
defendant  for  personal  injuries  resulting 
from  the  same  accident.  (Henry  v.  Missouri, 
etc.  R.  Co.  92  Kan.  1017,  142  Pac.  972.)  In 
the  petition  in  the  present  case  it  was  alleged 
that  the  plaintiff's  son,  while  employed  in 
ik  coal  mine  operated  by  the  defendant,  was 
injured  by  the  fall  of  a  rock  from  the  roof 
of  the  room  in  which  he  was  at  work,  and 
that  his  injuries  were  caused  solely  by  the 
willful  failure  of  the  defendant  to  provide 
him  with  sufficient  prop  timber  of  suitable 
length  and  size,  in  direct  violation  of  the 
statute.     (Gen.  Stat.  1909,  §  4680.) 

At  the  trial  plaintiff  offered  no  evidence 
to  show  that  his  son  had  been  in  the  employ 
of  defendant  or  to  prove  any  of  the  circum- 
stances of  the  alleged  injury,  or  to  show  that 
defendant  had  omitted  to  perform  any  statu- 
tory duty  imposed  upon  it;  but  merely  in- 
troduced the  pleadings,  verdict,  findings  of 
fact  and  the  judgment  rendered  in  the  for- 
mer action  brought  in  behalf  of  the  son. 
The  only  evidence,  aside  from  this,  was  of- 
fered to  show  the  value  of  the  minor's  serv- 
ices, and  the  time  he  was  incapacitated  for 
work  on  account  of  his  injuries,  and  to  prove 
that  plaintiff  had  paid  certain  bills  for  medi- 
cal services.  The  defendant's  demurrer  to 
the  evidence  was  overruled. 

1.  The  first  question  for  determination  is 
whether  the  former  judgment  in  favor  of  the 
son  adjudicated  the  fact  that  he  was  in  the 
employ  of  the  defendant  at  the  time  of  his 
injury  and  was  injured  as  a  result  of  the  fail- 
ure of  the  defendant  to  comply  with  the  min- 
ing statute.  The  plaintiff  insists  that  the 
former  judgment  is  res  judicata  as  to  these 
matters  because  it  was  brought  for  the  son 
by  the  father,  as  next  friend,  and  attention 
ifl  called  to  section  31  of  the  code,  which 
prorvidee  that  the  guardian,  or  next  friend, 
shall  be  liable  for  the  costs  of  the  action. 
It  is  argued  that  as  a  guardian  or  next 
friend  may  become  a.  judgment  debtor  of 
the  defendant,  liable  under  execution  for  the 
coUection  oi  a  judgment  for  eosts,  the  stat- 
ute r^^iards  him  as  a  naeessaiy  party,  and 


therefore  all  issues  determined  therein  are 
res  judicata  as  between  the  guardian  or  next 
friend  and  the  defendant.  If  this  is  true  it 
would  seem  to  follow  that  if  a  father  and 
son  were  both  injured  by  the  same  act  of 
negligence,  and  two  actions  were  brought, 
one  [569]  by  the  father  to  recover  for  his 
own  injuries,  and  one  for  the  son  by  his 
father  as  guardian  or  next  friend  to  recover 
for  the  son's  personal  injuries,  a  judgment 
in  favor  of  defendant  on  the  first  case  tried 
would  be  a  bar  to  the  other  action.  There 
must  be  not  only  identity  in  subject-matter, 
cause  of  action  and  parties,  but  also  in  the 
quality  of  the  person  for  or  against  whom  the 
claim  is  made.  All  others  are  strangers  to 
the  litigation.  The  plaintiff  here  is  not  suing 
in  the  same  capacity  as  was  the  plaintiff 
in  the  former  action.  There  the  son  was 
the  real  plaintiff,  the  father  a  mere  nominal 
plaintiff.  Persons  who  are  mere  nominal 
and  not  real  parties  are  not  bound.  Thus, 
what  is  known  as  a  ''use  plaintiff,"  that  is, 
where  suit  is  prosecuted  by  one  person  for 
the  use  of  another,  it  is  the  latter  alone  who 
is  bound  by  the  judgment.     (23  Cyc.  1242.) 

In  case  of  injury  to  a  minor  two  causes 
of  action  arise:  one  in  favor  of  the  infant 
for  his  personal  injuries,  and  one  in  favor 
of  the  parent  for  loss  of  services.  A  party 
is  bound  by  a  judgment  only  in  the  same 
capacity  in  which  he  was  a  party  to  it. 
Thus  in  23  Cyc.  1243,  it  is  said: 

"Hence  a  party  is  not  bound  by  a  former 
judgment  where  he  sued  or  defended  in  the 
one  action  in  his  individual  capacity  and 
in  the  other  in  the  character  of  a  guardian 
or  next  friend,  or  as  an  executor  or  ad- 
ministrator, as  a  trustee  for  others  .  .  . 
unless  in  any  of  these  instances  he  was  made 
a  party  to  the  first  action  in  both  capacities, 
or  the  scope  of  the  litigation  was  such  that 
all  his  rights  or  interests,  held  in  any  of  his 
capacities,  were  before  the  court  and  in- 
volved in  its  decision." 

Since  the  plaintiffs  in  the  two  actions  are 
not  the  same,  did  not  sue  in  the  same  quality 
or  capacity,  there  is  no  identity  of  person, 
and  it  was  error  to  admit  in  evidence  the 
record  of  the  former  trial. 

2.  Another  question  is  whether  a  father  can 
avail  himself  of  the  mining  statute  to  re- 
cover for  the  loss  of  the  services  of  an  infant 
son.  In  Gibson  v.  Kansas  City  Packing  Box 
Co.  85  Kan.  346,  Ann.  Cas.  191 2D  1103, 
118  Pac.  502,  it  was  held  that  the  factorv 
act  gives  the  father  no  rights  other  than 
those  he  possessed  at  common  law,  and  that 
only  the  minor  himself  can  recover  for  such 
injury.  (See  also  Howell  v.  lola  Portland 
Cement  Co.  86  Kan.  450,  121  Pac  346.) 
There  is,  however,  a  difference  in  the  pro- 
visions of  the  factory  act  and  those  of  the 
mining  statute.    The  pravisions  in  the  factory 
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act  giving  a  right  ol  action  for  injury  read 
as  follows: 

[570]  ''If  any  person  employed  or  laboring 
in  any  manufacturing  efitablishment  shall  be 
killed  or  injured  in  any  case  wherein  the 
absence  of  any  of  the  safeguards  or  precau- 
tions required  by  the  act  shall  directly  con- 
tribute to  such  death  or  injury,  the  personal 
representative  of  the  person  so  killed,  or  the 
person  himself,  in  the  case  of  injury  only, 
may  maintain  an  action  against  the  person 
owning  or  operating  such  manufacturing  es- 
tablishment for  the  recovery  of  all  proper 
damages."     (Gen.  Stat.  1900,  §  4680.) 

The  statute  providing  a  right  of  action  for 
injury  arising  from  a  violation  of  the  min- 
ing statute  reads: 

"For  any  injury  to  person  or  property 
occasioned  by  any  violation  of  this  act,  or  any 
willful  failure  to  comply  with  its  provisions 
by  any  owner,  lessee  or  operator  of  any  coal 
mine  or  opening,  a  right  of  action  against 
the  party  at  default  shall  accrue  to  the  party 
injured  for  the  direct  damage  sustained  there- 
by."    (Gen.  Stat.  1909,  §  4992.) 

Just  what  the  purpose  of  the  legislature 
was  in  using  the  phrase  "for  the  direct  dam- 
age sustained/'  is  not  at  all  clear;  for  if 
these  words  had  been  omitted  entirely  the 
act  would  have  given  a  cause  of  action  for 
any  injury  of  which  a  violation  of  the  act 
was  the  proximate  cause.  In  our  opinion  the 
words  "for  the  direct  damage  sustained"  are 
mere  surplusage.  We  think  the  act  must 
be  given  a  broader  scope  and  efifect  than  the 
narrow  and  restricted  words  employed  in  the 
factory  act,  and  therefore  that  a  right  of 
action  was  given  to  any  person  to  recover 
for  an  injury  to  person  or  property  where  the 
failure  to  comply  with  the  statute  is  the 
proximate  cause  of  the  injury,  and  that  the 
father  may  maintain  this  action. 

The  title  of  chapter  117  of  the  Laws  of 
1883,  of  which  section  4992,  supra,  is  a  part, 
and  which  reads  "An  act  to  provide  for  the 
health  and  safety  of  persons  employed  in 
and  about  the  coal  mines  of  Kansas,  and  pro- 
viding for  the  inspection  of  the  same,"  is 
broad  enough  to  embrace  provisions  of  a 
punitive  character,  including  the  giving  of 
a  right  of  action  for  its  violation,  and  there- 
fore the  contention  that  section  4992  3f  the 
General  Statutes  of  1909  oonflicte  with  sec- 
tion 16  of  article  2  of  the  constitution  can 
not  be  sustained.  (Rural  High  School  Diet. 
No.  1  V.  Davis,  96  Kan.  647,  162  Pac.  666, 
and  cases  cited  in  the  opinion.) 

In  his  petition  plaintiff  had  alleged  that  he 
had  incurred  doctors'  bills  in  the  sum  of 
i|150  for  treating  his  son.  After  [571]  the 
case  was  called  for  trial  he  amended  his 
petition  and  alleged  that  he  had  paid  the 
doctors'  bills  amounting  to  the  sum  of  $160; 
and  on  the  trial  he  testified  that  Dr.  B.  L» 


Parmenter,  who  was  the  local  surgeon  of  the^ 
defendant  company,  charged  him  $160  for 
services  and  that  he  paid  the  doctor  $05. 
The  jury  allowed  him  $100  damages  for  doc- 
tors' b^lls,  including  that  of  Dr.  Parmenter. 
At  the  hearing  of  the  motion  for  a  new  trial 
the  affidavit  of  Dr.  Parmenter  was  presented 
showing  that  he  had  removed  to  Wisconsin^ 
that  he  treated  the  plaintiff's  son  for  the 
injuries  complained  of  until  the  son  had 
recovered,  and  that  on  the  6th  day  of  March^ 
1914,  he  was  paid  by  the  railway*  company* 
through  its  claim  department,  the  sum  oi 
$125  in  full  payment,  and  that  at  no  time 
did  he  ever  receive  any  money  from  the  father 
or  the  son  on  account  of  such  services.  There 
was  also  introduced  the  voucher  of  the  rail- 
way ccHnpany  showing  that  Dr.  Parmenter's^ 
claim  had  passed  through  all  of  the  depart- 
ments of  the  railway  company,  had  been  ap- 
proved and  paid  by  a  draft,  which  was  in- 
troduced in  evidence.  The  affidavit  of  an 
attorney  for  the  defendant  was  also  offered, 
showing  that  he  did  not  learn  of  the  fact 
that  the  bill  had  been  paid  until  the  trial- 
of  the  cause  had  b^^,  and  the  defendant 
was  not  in  position  to  prove  the  payment  ax 
the  trial.  Under  the  circumstances,  it  wafr 
error  for  the  trial  court  to  refuse  to  grant 
a  new  triaL  (State  v.  Tyson,  66  Kan.  686,. 
44  Pac.  609;  State  v.  Keleher,  74  Kan.  631, 
87  Pac.  738;  Dent  v.  Simpson,  81  Kan.  217,. 
106  Pac.  642;  State  v.  Mounkee,  01  Kan. 
663,  138  Pac.  410,  61  L.R.A.(N.S.)  286.) 

The  judgment  is  reversed  and  the  cause- 
remanded  for  further  proceedings. 


KOTB.' 

JnAgBktnt  in  Aotion  by  or  as^inst  Rep< 
reaentatiTe  as  Res  Judicata  in  Aotioi 
by  Same  Peraon.  IndiTidually. 

General  Rule,    1096. 
Applicati<Hi   of   Rule,  1097. 
Limitation  of  Rule,  1100. 


General  Rule. 

The  general  rale  is  that  a  judgment  ren- 
dered in  an  action  in  which  one  of  the  par- 
ties appears  in  a  representative  capacity  is 
not  res  judicata  as  to  the  facts  therein  de- 
ci4ed  and  can  be  used  neither  as  evidence 
in  nor  as  a  bar  to  another  action  brought 
by  the  same  party  in  hia  individual  rights 

BnglamJL—Tenwick  v.  Thornton,  M.  &  M. 
61,  22  E.  C.  L.  246. 

OoMdoj— Compare  Hawley  ▼.  Wright,  3T 
Kova  Scotia  77. 

United  StatWr^mUw  Iron  Min.  Co.  v.  Me- 
Kinney,  172  Fed.  42,  9$  C.  0.  A.  166. 


HXNRT  ▼.  MISSOURI,  ETC.  It  CO. 

98  Kan,  567, 
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'OdHfamia.-^KBkTT  ▼.  Parks,  44  Cal.  46. 

Ootmeotiouf, — Clarke's  Appeal,  70  Conn. 
195,  39  Ail.  155. 

Oeorgia, — ^Hooper  v.  Southern  R.  Co.  112 
'Gtk,  96,  37  6.  £.  165;  Smith  v.  Frost,  144 
Gki.  115,  86  S.  £.  235. 

Indiana, — Hutchinson  y.  Wood,  59  Ind. 
App.  537,  109  N.  E.  794.  See  also  Johnson 
<^.  Graves,  129  Ind.  124,  28  N.  E.  315. 

Louisiana. — Cloutier  v.  LeComte,  3  Mart. 
O.  S.  481;  Baudin  v.  Dubourg,  4  Mart.  (N. 
S.)  496;  Martin  y.  Boler,  13  La.  Ann.  369. 

Maine. — Bernard  v.  Merrill,  91  Me.  358,  40 
Atl.  136. 

Massachusetts. — -Wilton  ▼.  Middlesex  R. 
Oo.  125  Mass.  130. 

Minnesota. — ^Bamke  v.  Chicago,  etc.  R.  Co. 
61  Minn.  549,  63  N.  W.  1116,  52  Am.  St. 
Rep.  618. 

Mississippi, — ^Washburn  ▼.  Phillips,  6 
^Smedes  &  M.  425. 

MiS8<yuri. — See  Terrill  v.  Boulware,  24  Mo. 
254.   . 

yew  York. — Hall  ▼.  Richardson,  22  Hun 
444;  Furlong  y.  Banta,  80  Hun  248,  29  N. 
Y.  8.  985;  McGuckin  v.  Milbank,  83  Hun  473, 
31  N.  Y.  S.  1049;  Collins  v.  Hydorn,  135 
N.  Y.  320,  32  N.  E.  69,  reversing  62  Hun 
^86,  17  N.  Y.  S.  228;  Richards  v.  Gill,  138 
App.  Diy.  75,  122  N.  Y.  S.  620;  Gerstein 
V.  Fisher,  12  Misc.  211,  33  N.  Y.  S.  1120; 
Nuttal  V.  Simis,  22  Misc.  19,  47  N.  Y.  S. 
1097;  Fisher  v.  Johnson,  90  Misc.  46,  152 
V.  Y.  S.  944.  See  also  Kager  y.  Brenneman, 
47  App.  Div.  63,  62  N.  Y.  S.  339.  Compare 
Anderson  y.  Third  Ave.  R.  Co.  9  Daly  487. 

Ohio. — Henry  v.  Pittsburg,  etc.  R.  Co.  5 
Ohio  Dec.  41,  2  Ohio  N.  P.  118. 

Oregon. — Crow  v.  Abraham,  86  Ore.  99,  167 
Pac.  690. 

Pennsylvania. — Sample  v.  Coulson,  9  Watts 
^  S.  62. 

South  Carolina. — Bridger  v.  Ashville,  etc. 
R.  Co.  27  S.  C.  456,  3  S.  E.  860;  13  Am.  St. 
Rep.  653. 

Tennessee, — ^Buchanan  v.  Kimes,  2  Baxt. 
275 ;  Gibson  v.  Willis,  36  S.  W.  154. 

Washington, — Compare  Harris  v.  Puget 
ISound  Electric  Ry.  52  Wash.  299,  100  Pac. 
841. 

Wisconsin, — Rahr  v.  Wittmann,  147  Wis. 
195,  132  N.  W.  1107,  36  L.R.A.(N.S.)  392. 
And  see  the  reported  case. 

In  Bamke  v.  Chicago,  etc.  R.  Co.  61  Minn. 
^9,  63  N.  W.  1116,  52  Am.  St.  Rep.  618, 
it  was  said:  'To  make  a  judgment  pleaded 
in  bar  a  technical  bar,  it  must  appear  to  have 
been  between  the  same  parties.  And  the 
general  rule  that  the  judgment  of  a  court 
having  jurisdiction  of  the  aubject-matter,  of 
ihe  parties,  and  the  process,  and  rendered 
directly  upon  the  point  in  question,  is  con- 
clusive between  the  same  parties,  is  hot  ap> 
plicable  when  the'  same  person,  though   a 


party  in  both  suits,  is  such  in  different  capaci- 
ties,— ^in  the  one,  occupying  a  distinctively 
representative  position,  such  as  an  adminis- 
trator, or  as  a  general  guardian,  or  as  a 
guardian  ad  litem;  in  the  other,  as  an  in- 
dividual. For  in  an  action  brought  by  a 
person  as  an  administrator,  or  as  a  guardian, 
general  or  special,  he  is  not  a  party,  proper- 
ly speaking,  although  he  is  nominally.  The 
real  party  is  the  estate  he  may  represent  as 
administrator,  or  the  minor  in  whose  behalf 
he  as  guardian  prosecutes  the  action.  In 
another  suit  brought  to  enforce  an  individual 
demand  or  right,  he,  in  contemplation  of  law, 
is  a  distinct  person,  and  a  stranger  to  the 
prior  proceedings  and  judgment." 

In  Fisher  v.  Johnson,  90  Misc.  46,  152  N. 
T.  S.  944,  the  court  said:  ''A  suit  against 
one  sued  as  an  individual  does  not  bind  him 
as  trustee,  and,  conversely,  judgment  against 
one  sued  in  a  representative  capacity  does 
not  conclude  him  in  a  subsequent  action 
brought  by.  or  against  him  as  an  individual, 
although  the  same  identical  issue  is  involved, 
and  the  decision  in  the  first  action  was  upon 
the  merits." 

In  Kager  ▼.  Brenneman,  47  App.  Div.  63, 
62  N.  Y.  S.  339,  the  court  said  by  way  of 
dictum:  "It  is  a  familiar  rule  that  a  judg- 
ment for  or  against  an  executor,  administra- 
tor,  assignee  or  trustee  does  not  generally 
preclude  him,  in  a  different  action  affecting 
his  own  person  as  an  individual,  from  dis- 
puting a  finding  against  him  in  a  representa- 
tive capacity  if  he  is  not  made  a  party  also 
in  his  individual  capacity,  and  that  a  judg- 
ment against  a  party  sued  only  as  an  in- 
dividual is  not  an  estoppel  against  him  when 
he  sues  or  is  sued  in  another  capacity  or 
character/' 

Application  of  Bute, 

In  Karr  v.  Parks,  44  Cal.  46,  it  appeared 
that  one  Anna  Bell  Karr,  a  minor,  sustained 
personal  injturies,  for  which  she  brought  suit 
against  the  defendant,  through  her  father  as 
guardian,  and  obtained  a  judgment.  There- 
after, her  father  brought  an  action  in  his 
individual  capacity  against  the  defendant  for 
loss  of  services  and  for  medical  attention  and 
expenses  for  medicines  for  his  daughter.  At 
this  second  trial  the  defendant  endeavored 
to  introduce  in  evidence  the  judgment  roll 
in  the  former  suit  for  the  purpose  of  limit- 
ing the  plaintiff's  recovery  to  the  amount 
which  he  stated  in  the  former  suit  that  the 
plaintiff  had  expended  in  trying  to  cure  the 
wounds  his  daughter  had  received.  The 
court  said:  "Anna  Bell  Karr  sued  for  her 
own  benefit.  Her  minority  rendered  it  nec- 
essary that  she  should  appear  by  her  guardi- 
an; but  she  was  none  the  less  the  real  par- 
ty in  interest.  ...  II  the  father  had  sued 
in  his   own  name,   a   question   might  have 
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arisen  (which  it  is  now  quite  unneoeseary 
to  determine)  whether  the  expense  incurred 
by  the  father  in  the  cure  of  the  infant 
daughter  should  be  demanded  in  an  action 
brought  to  recover  damages  for  personal  in- 
juries to  her.  The  former  and  the  present 
cases  differed,  both  in  the  parties  and  in  the 
cause  of  action.  Hence,  upon  well-settled 
principles,  the  former  recovery  was  not  avail- 
able as  a  bar,  or  admissible  as  evidence,  and 
the  judgment  roll  and  proposed  testimony 
were  properly  excluded." 

In  Clarke's  Appeal,  70  Conn.  195,  39  Atl. 
155,  it  appeared  that  a  testatrix  devised  and 
bequeathed  certain  real  and  personal  proper- 
ty, some  of  it  situated  in  South  Carolina,  and 
some  in  the  state  of  Connecticut,  to  her 
husband  and  to  her  infant  daughter.  After 
she  executed  this  will  the  testatrix  gave 
birth  to  another  daughter,  and  died  a  few 
year9  later,  without  having  made  any 
specific  provision  in  the  will  for  this  second 
child.  Soon  thereafter  the  second  child  died 
intestate.  The  husband  of  the  testatrix  was 
appointed  executor  of  her  estate  and  trustee 
for  the  living  child  and  also  administrator 
of  the  estate  of  the  deceased  child.  As  exec- 
utor and  trustee  he  brought  an  action  in 
the  courts  in  South  Carolina  for  a  construc- 
tion of  the  will  in  which  a  decree  was  ren- 
dered. Thereafter  as  administrator  of  the 
estate  of  the  deceased  child,  he  instituted  an 
action  in  Connecticut.  Holding  that  the  decree 
in  the  South  Carolina  suit  was  not  binding 
on  him,  the  court  said:  "It  is  obvious  that 
the  parties  thus  before  us  are  not  the  same 
as  the  parties  to  the  South  Carolina  action. 
There  Henry  P.  Clarke  did  not  appear  in  his 
own  right,  and  no  one  was  brought  in  as 
a  representative  of  the  estate  of  his  deceased 
daughter,  Julia.  Here  Henry  P.  Clarke  does 
appear  in  his  own  right,  and  is  also  present 
as  the  proper  representative  of  that  estate, 
but  has  not  been  brought  in  as  the  executor 
of  his  wife's  will,  or  as  a  trustee  under  it 
for  his  daughter  Nancy.  If  the  South  Caro^ 
lina  decree  had  been  that  the  terms  of  the 
will  did  not  work  a  conversion,  Henry  P. 
Clarke,  in  his  own  right,  would  have  been 
free  to  contest  that  decision  in  other  pro* 
ceedings,  and  so  would  the  administrator  of 
the  estate  of  his  daughter  Julisu  One  who 
occupies  a  representative  position  is,  in  that 
capacity,  a  person  totally  distinct,  in  the  view 
of  the  law,  from  himself  individually.  In 
an  action  by  an  administrator,  the  plaintiff's 
admissions,  made  before  the  grant  of  admin- 
istration, cannot  be  received.  Rockwell  v. 
Taylor,  41  Conn.  56.  Had  Mr.  Cln-ke,  before 
bringing  his  action  in  South  Carolina,  taken 
out  administration  there  on  his  daughter's 
estate,  and  then  made  himself  in  that  capaci* 
ty  one  of  the  defendants,  it  is  doubtful 
whether  the  judgment  would  have  bound  him 
as  administrator  of  her  estate  in  Connecticut^ 


when  afterwards  intrusted  with  that  posi- 
tion, under  the  laws  of  another  sovereignty, 
by  the  court  of  probate  for  the  district  of 
Bridgeport.  Story  on  the  Conflict  of  Laws, 
§  522.  Had  a  different  person  been  ap- 
pointed administrator,  in  each  state,  it  is 
certain  that  th^re  would  have  been  no  privi- 
ty between  them.  Stacy  v.  Thrasher,  6  How. 
44,  12  U.  S.  (L.  ed.)  337.  Estoppels  must 
be  mutual.  Nancy  B.  Clarke  cannot  be  bound 
by  the  South  Carolina  decree  unless  Henry 
P.  Clarke  was  bound  by  it;  and  Henry  P 
Clarke  was  bound  by  it  only  as  executor  and 
trustee  under  her  mother's  will.  Nor  can 
Henry  P.  Clarke,  as  a  Connecticut  adminis- 
trator,  be  bound  by  that  decree,  as  a.  rule 
for  distributing  an  estate  which,  during  the 
whole  course  of  the  suit  in  which  the  decree 
was  rendered,  had  no  representative  to  pro- 
tect its  interests  before  the  court." 

In  Collins  v.  Hydron,  135  N.  Y.  320,  32 
K.  £.  69,  it  appeared  that  the  plaintiff  had 
brought  an  action  as  trustee  for  certain 
creditors  of  the  defendant,  against  the  latter 
wherein  judgment  was  rendered  in  favor  of 
the  defendant.  Thereafter  the  plaintiff  in 
his  individual  capacity  instituted  an  action 
against  the  defendant  on  the  same  cause  of 
action.  It  was  held  that  the  plaintiff  was 
not  estopped  by  the  former  decision.  The 
court  said:  *'There  is  no  doubt  that  the 
question  decided  in  that  case  is  identical 
with  the  one  presented  by  the  pleadings  in 
this,  and  decided  at  special  term  the  other 
way,  and  if  the  parties  are,  in  law,  the  same» 
the  general  term  was  unquestionably  right,, 
and  this  appeal  cannot  be  sustained.  But 
the  plaintiff  was  a  party  to  the  former  suit 
in  his  representative  capacity,  as  trustee  for 
creditors,  while  in  this  he  prosecutes  in  his 
own  right.  In  the  former  suit  he  represented 
and  acted  for  the  creditors  of  Wiswall.  In 
this  he  is  seeking,  as  an  individual,  to  en- 
force collection  of  a  debt  of  his  own.  When 
the  plaintiff  became  the  statutory  assignee 
of  Wiswall  he  found  the  suit  pending  and 
could  have  continued  its  prosecution  in  the 
name  of  the  original  plaintiff,  without  mak- 
ing any  change  in  the  record.  Would  it  be 
held  then,  after  the  same  result,  that  the 
judgment  would  operate  as  a  bar  to  this 
suit,  or  as  evidence,  simply  because,  in  the 
discharge  of  his  duty  as  a  trustee  for  others, 
he  stood  behind  the  litigation;  and  if  not 
how  is  the  result  changed  by  the  fact  that 
he  became  on  his  own  motion,  or  on  that  of 
the  defendants,  a  party  to  the  record,  in  his 
representative  capacity.  A  party  may  be 
bound  l^  a  former  judgment  on  the  principle 
of  representation  though  not  a  party  by 
name.  (Ashton  v.  Rochester,  183  N.  Y.  187.) 
But  the  mere  fact  that  the -same  persons  are 
litigants  in  the  two  actions  is  not  always 
sniBcient  to  satisfy  the  rule  of  res  adjudicate. 
The  same  perscMi  may  in'kirW  he  considered 
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another  person,  and  consequently  another 
party,  by  suing  in  another  capacity.  (Weils 
on  Res  Adjudicata,  p.  16,  §  21.)  It  was  held 
by  this  court  in  Rathbone  v.  Hooney,  68 
^.  Y.  467,  that  a  judgment  against  a  party, 
sued  as  an  individual,  is  not  an  estoppel  in 
A  subsequent  action  in  which  he  sues  or  is 
sued  in  another  capacity  or  character.  In 
the  latter  case  he  is  in  contemplation  of 
law  a  distinct  person  and  a  stranger  to  the 
prior  proceeding  and  judgment.  This  prop- 
osition is  sustained  by  the  authorities  there 
cited.  Substantially  the  same  point  was  de- 
cided in  a  more  recent  case  where  it  was 
held  that  a  bankrupt's  equity  of  redemption 
in  land,  was  not  barred  by  a  judgment  of 
foreclosure  of  a  mortgage,  to  which  it  was 
subject,  though  his  assignee  was  a  party  to 
it  in  his  individual,  but  not  in  his  official 
or  representative  capacity.  (Landon  y. 
Townshend,  112  N.  Y.  93.)  The  rule  is  that 
a  former  judgment  concludes  the  party  only 
in  the  character  in  which  he  was  sued  and, 
therefore,  a  judgment  for  or  against  an  exec- 
utor, administrator,  assignee  or  trustee  as 
such  presumptively  does  not  preclude  him, 
in  a  different  cause  of  action  affecting  him 
personally  from  disputing  the  findings  or 
judgment  though  the  same  questions  are  in- 
volved. (Bigelow  on  Estoppel  [6th  ed.] 
pp.  130,  131.)  Had  the  plaintiff  in  this  case 
succeeded  a^  assignee  for  creditors  in  the 
former  suit,  upon  a  finding  that  the  convey- 
ances were  fraudulent,  the  judgment  would 
not  conclude  the  defendants  in  this  case,  in 
which  the  plaintiff  prosecutes  in  another 
character  or  capacity,  and,  therefore,  the 
plaintiff  is  not  concluded  by  a  judgment 
against  him  as  estoppels  must  be  mutual. 
The  plaintiff  now  prosecuting  in  his  own  prop- 
er person,  representing  only  his  interest  as 
an  individual,  is  not  concluded  by  the  prior 
judgment  against  him  in  a  representative 
character  because  he  must  now  be  regarded 
in  law  as  a  different  person  and  a  stranger 
to  the  former  suit.'' 

In  Henry  v.  Pittsburg,  etc.  R.  Co.  5  Ohio 
Dec.  41,  2  Ohio  N.  P.  118,  it  was  held  that 
a  judgment  rendered  in  an  action  against  one 
who  appeared  as  trustee  was  not  a  bar  to 
another  suit  brought  by  the  same  person  as 
a  stockholder. 

In  Rahr  v.  Wittmann,  147  Wis.  196,  132 
N.  W.  1107,  36  L.R.A.(N.S.)  392,  it  ap- 
peared that  the  defendant  had  obstructed 
the  ingress  and  egress  to  and  from  the  plain- 
tiff's premises  and  the  latter  brought  an  ao- 
tion  to  compel  the  removal  of  the  obstruc- 
tion. It  further  appeared  that  in  a  previous 
action  against  the  defendant  to  remove  the 
obstruction  the  plaintiff  appeared  as  mayor 


in  the  subsequent  action  instituted  by  him  in 
his  individual  right.  The  court  said :  "The 
only  question  to  be  considered  here  is  whether 
the  several  judgments  pleaded  in  the  answer 
constitute  a  bar.  These  judgments  went 
upon  the  fact  found  that  Lake  street,  so 
called,  was  not  a  public  street,  and  that 
plaintiff's  connection  with  these  actions  was 
in  his  official  capacity  as  mayor  of  the  city 
of  Manitowoc.  The  private  or  individual  in- 
terest which  plaintiff  asserts  is  the  basis  of 
the  present  action  was  not  in  issue  or  at 
all  involved  in  the  former  actions  and  judg- 
ments set  up  in  the  answer.  The  contention 
is  fairly  stated  by  respondent's  counsel  thus; 
'lb  a  former  adjudication  against  the  mayor 
of  a  city,  involving  a  controversy  as  to  a  pub- 
lic right,  a  bar  to  a  subsequent  action  by 
the  same  party  as  an  individual,  seeking  tO' 
enforce  a  private  right?'  As  said  by  the 
learned  trial  judge  below:  The  plaintiff 
does  not  base  his  claim  upon  any  right  in 
the  public.  He  does  not  ask  relief  upon  the 
ground  that  the  public  has  a  right  to  have 
the  place  opened  as  a  street,  or  that  he,  as 
a  member  of  the  public,  has  sustained  spe- 
cial injury  because  a  public  easement  has 
been  interfered  with  to  his  special  injury. 
The  right  which  he  claims  to  enforce  is  a 
private  right  of  property  which  he  derives 
by  grant,  and  subject  to  which  the  defend- 
ant holds  her  property.'  The  findings  here- 
tofore set  out  show  the  facts  upon  which 
the  plaintiff's  claim  rests  and  the  right  of 
plaintiff  to  recover  as  distinct  from  tlie  rijzht 
of  the  public.  The  question  involved  in  the 
actions  pleaded  in  bar  was  whether  a  public 
street  existed,  and  such  question  is  not  con- 
trolling in  the  instant  case.  The  issue  here 
is  one  of  estoppel  against  the  defendant  from 
denying  the  existence  of  the  street  adjoining 
the  lots  as  shown  upon  the  plat. 
The  right  upon  which  plaintiff's  case  rests 
is  in  tlie  nature  of  an  easement  attached  to 
the  title  of  each  lot  and  subject  to  which  suc- 
cessive grantees  take.  What  are  the  neces- 
sary elements  to  constitute  a  good  defense 
by  way  of  former  adjudication  are  well  stated 
in  Bigelow  v.  Winsor,  1  Gray  (Mass.)  299, 
302;  and  Lyon  v.  Per  in,  etc.  Mfg.  Co.  125- 
U.  S.  698,  8  S.  Ct.  1024  [31  U.  S.  (L.  ed.) 
839].  They  are  stated  thus:  (1)  Identity 
in  the  thing  sued  for;  (2)  Identity  of  tlie 
cause  of  action;  (3)  Identity  of  persons  and 
parties  to  the  action;  and  (4)  Identity  of 
the  quality  in  the  persons  for  or  against 
whom  the  claim  is  made.  It  is  clear  that 
the  plaintiff  is  not  bound  by  the  former  ac- 
tions pleaded.  .  .  .  The  appellant  seema 
to  be  laboring  under  the  impression  that  the 
plaintiff  is  bound  as  a  privy,  or  as  a  mem- 


of  the  city  in.  which  the  litigation  arose.  It '  her  of  the  public,  where  the  former  suit  was 
was  held  that  the  judgment  rendered  against  brought  on  behalf  of  the  public,  and  the  issues 
the  plaintiff,  as  mayor,  was  not  res  judicata      involved  were  of  general  interest  to  all  the 
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people.  The  doctrine  has  no  application  to 
the  present  actio'n.  The  rights  litigated  in 
the  present  suit  are  not  the  rights  of  the 
public  in  a  public  street,  but  the  right  of 
the  plaintiff  in  his  private  capacity." 

In  Bernard  v.  Merrill,  91  Me.  368,  40  Atl. 
136,  it  was  held  that  a  judgment  rendered 
in  an  action  where  the  plaintiff  appeared  as 
guardian  for  his  infant  son  was  not  res  ju- 
dicata in  an  action  brought  by  the  father 
to  recover  the  loss  of  services  of  his  son  and 
for  medical  expenses  and  attention. 

Idmitatian  of  Rule* 

It  has  been  held  that  where  the  rights 
•of  a  person  occupying  a  representative  capac- 
ity are  identical  with  his  rights  as  an  in- 
dividual a  judgment  rendered  in  an  action 
in  which  he  appears  as  a  representative  is 
res  judicata  as  to  his  individual  claim.  Cor- 
coran v.  Chesapeake,  etc.  Canal  Co.  04  U.  S. 
741,  24  U.  S.  (L.  ed.)  190;  Brown  v.  Howard, 
^2  Fed.  637;  In  re  Bell,  153  Cal.  331,  95 
Pac.  372;  Giuffre  v.  Lauricella,  25  Cal.  App. 
422,  143  Pac.  1061;  Jenkins  v.  Nolan,  79 
Ga.  295,  5  S.  E.  34;  Wadley  v.  Oertel,  140 
Ga.  326,  78  S.  E.  912;  Heyl  v.  Donifelser, 
50  Kan.  779,  64  Pac.  1059 ;  Maddox  v.  Wil- 
liams, 87  Ky.  147,  9  Ky.  L.  Rep.  976,  7  S.  W. 
907;  Baker  v.  Flint,  etc.  R.  Co.  91  Mich. 
298,  61  N.  W.  897,  30  Am.  St.  Rep.  471,  16 
L.R.A.  164;  Stewart  v.  Montgomery,  23  Pa. 
St.  410;  Com.  v.  Cochran,  146  Pa.  St.  223, 
23  Ath  203;  Hartford  F.  Ins.  Co.  v.  King, 
31  Tex.  Civ.  App.  636,  73  S.  W.  71;  San 
Antonio,  etc.  R.  Co.  v.  Miller  (Tex.)  137 
S.  W.  1194.  Thus  in  Corcoran  v.  Canal 
Co.  94  U.  S.  741,  24  U.  S.  (L.  ed.)  190, 
wherein  it  appeared  that  the  plaintiff  had 
previously  brought  an  action,  against  the. 
same  defendant,  in  his  capacity  of  trustee, 
«uing  for  others  as  well  as  for  himself,  it 
was  held  that  the  judgment  in  the  former 
«uit  was  res  judicata  as  to  his  individual 
claim. 

In  Giuffre  v.  Lauricella,  25  Cal.  App.  422, 
143  Pac.  1061,  it  appeared  that  a  husband 
made  an  absolute  conveyance  of  his  property 
to  his  wife,  on  an  oral  agreement  that  she 
was  to  hold  the  property  in  trust  during  his 
life  and  at  his  death  she  was  to  divide  it 
with  his  parents.  After  her  husband's  death 
she  refused  to  part  with  any  of  the  prop- 
erty but  claimed  the  whole  for  herself.  The 
parents  brought  an  action  for  partition 
against  the  widow,  as  trustee  of  the  property. 
In  this  action  the  plaintiffs  were  successful. 
Thereafter  the  widow  brought  an  action  in 
her  individual  right  for  a  partition  of  the 
property.  It  was  held  that  the  judgment  in 
the  former  action  was  res  judicata  as  to  her 
claims.  The  court  said:  "In  the  present 
action,  the  plaintiff  has  attempted  to  reopen 


and  renew  the  litigation  of  one  of  the  aever- 
al  important  questions  which  were  conclu- 
sively determined  against  her  and  in  favor 
of  the  defendants  to  the  present  suit  in  a 
former  action.  There  is  obviously  no  merit 
in  the  contention  that  because,  so  it  is  ar- 
gued, the  plaintiff  here  was  sued  in  the  other 
action  in  the  capacity  of  a  trustee  and  not 
as  an  individual,  the  parties  to  the  former 
action  are  different  from  or  not  the  same  par- 
ties as  those  to  the  present  action.  In  the 
former  suit,  the  plaintiff  was  necessarily  pro- 
ceeded against  both  in  her  individual  and  in 
her  representative  capacity.  As  an  individ- 
ual, she  claimed  the  entire  property  under 
the  deed  from  her  husband  and,  consequently, 
denied  that  the  parents  of  her  deceased  hus- 
band were  entitled  to  a  share  thereof.  It 
was  for  the  purpose  of  establishing  her  capac- 
ity as  a  trustee  with  respect  to  the  property 
and  of  enforcing  the  trust,  and,  to  that  end, 
to  establish  the  groundlessness  of  her  claim 
to  all  the  property  as  an  individual,  that  the 
former  action  was  instituted.  Whether  the 
property  was  wholly  and  absolutely  conveyed 
to  her  or,  as  the  complaint  in  the  former 
action  asserted,  it  was  conveyed  to  her  in 
trust  for  the  purposes  set  forth  in  said  com- 
plaint, rested  whoUy  in  parol,  and  the  issues 
therein  presented,  considered  and  finally  ad- 
judicated affected  her  as  an  individual  as 
well  as  a  trustee.  Indeed,  the  sole  issue  sub- 
mitted by  her  in  resistance  to  the  claintb  of 
the  plaintiffs  in  that  action  involved  the 
assertion  by  her  of  sole  ownership  in  her  of 
the  entire  property — ^an  ownership  which  she 
claimed  vested  in  her  at  the'  moment  of  the 
delivery  of  the  deed  to  her  by  her  husband 
and  an  ownership  necessarily  inconsistent 
with  the  trust  theory  upon  which  the  plain- 
tiffs in  said  action  were  required  solely  to 
rely  to  secure  their  shares  of  the  property." 

In  the  ease  of  In  re  Bell,  163  Cal.  331, 
95  Pac.  372,  it  appeared  that  the  plaintiff, 
who  had  been  acting  as  a  special  administra- 
trix of  her  husband's  estate,  brought  an  ac- 
tion as  an  individual  to  recover  a  certain 
sum  from  the  estate  .as  a  family  allowance. 
It  further  appeared  that  this  matter  was 
disposed  of  in  another  action  in  which  she 
appeared  as  administratrix.  It  was  held 
that  inasmuch  as  the  question  litigated  in 
both  suits  concerned  the  plaintiff  individual- 
ly she  was  estopped  by  the  former  decision. 
The  court  said:  *1t  is  further  insisted  by 
respondent  that  the  decision  we  have  been 
discussing  is  not  binding  upon  her  in  the 
present  proceeding  because  here,  she  appears 
individually,  and  in  the-  former  proceeding 
she  appeared  as  administratrix;  that  where 
it  is  sought  to  hind  a  person  by  a  former 
judgment  it  is  necessary  that  he  should  have 
been  not  only  a  party  to  both  actions,  but 
must   have   appeared  in  both   in  the   same 
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cftpaoity  or  charftcter.  Ab  a  general  rule  this 
is  true,  but  it  can  have  no  application  here. 
T^ile  It  is  true  that  petitioner  was  acting  in 
her  official  capacity  as  administratrix  when 
she  was  seeking  to  sustain  her  right  to  the 
payments  inyolved  in  the  contest  over  her  ao- 
ooimt,  it  was  for  her  own  indiTidual  bene- 
fit and  for  her  sole  advantage  that  she  was 
asserting  it.  It  involved  nothing  with  re> 
lation  to  her  official  capacity,  save  that  she 
had  paid  it  to  herself  individually.  She 
was  asserting  her  claim  in  her  own  right  as 
the  real  party  in  interest;  she  was  not  as- 
serting any  right  proceeding  from  her  offi- 
cial capacity  as  administratrix.  Both  then, 
and  now,  she  was  insisting  upon  the  right 
to  the  allowance  upon  exactly  the  same 
ground;  that  she  was  entitled  to  it  as  hav- 
ing accrued  in  her  favor  during. the  period 
between  the  date  of  the  filing  of  the  inventory 
and  the  order  of  October  14,  1895,  under 
orders  of  the  court  awarding  it.  Under  these 
conditions  it  cannot  be  said  that  she  ap- 
peared in  either  matter  in  a  different  capac- 
ity or  character.  In  both  proceedings  she 
was  the  real  party  in  interest,  asserting  in- 
dividual and  not  representative  rights,  and 
is  bound  by  the  judgment." 

In  Baker  v.  Flint,  etc.  R.  Co.  91  Mich. 
298,  51  N.  W.  897,  30  Am.  St.  Bep.  471, 
Id  L.R.A.  154,  it  appeared  that  an  infant 
having    been    injured    brought    an    action, 
through  his  father  as  next  friend,  to  recover 
for  his  damages  and  also,  with  the  father's 
consent,  for  the  loss  of  services  sustained  by 
the  latter  but  not  for  medicines  and  medical 
attention   and   expenses.     The   plaintiff    re- 
covered a  judgment  as  prayed.     Later  the 
father  instituted  an  action  to  recover  for  the 
loss  of  the  services  of  his  minor  son  by  reason 
of  the  accident  and  also  for  medical  atten- 
tion and  the  cost  of  medicines.    It  was  held 
that  the  former  judgment  was  res  judicata 
as  to  the  claim  for  the  loss  of  services  but 
not   as   to   the  expense   for   medicines   and 
medical  attention.    The  court  said:     "It  ap- 
pears that  the  plaintiff  in  this  case,  as  next 
friend  of  his  son,  Oscar,  took  part  in  the 
trial  of  the  former  case,  and  insisted  upon 
a  recovery  by  his  son  for  the  very  damages 
—that  is,  the  value  of  the  loss  of  Oscar's 
services — ^which  he  now  seeks  to  recover  in 
the   present   case.     It   is   luidoubtedly   true 
that  as  matter  of  law  Oscar  had  no  right  in 
his  suit  to  recover   such   damages  without 
the  consent  of  his   father;    but  he  did  re- 
cover with  the  consent  of  his  father;  there- 
fore the  father  is  now  estopped  from  setting 
up  claim  for  the  same  damages  in  this  ac- 
tion in  his  own  name.     It  is  true  that  the 
earnings  of  a  minor  son  belong  to  the  father, 
unless  the  father  has  given  him  his  time  and 
earnings;  but  the  father  cannot  recover  for 
such  earnings  when  he  has  emancipated  him. 
...    If  the  case  here  had  been  for  the  earn- 
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iags  of  the  minor  son,  and  it  appeared  that 
in  a  former  action  by  the  son — ^the  father 
acting  as  his  next  friend — ^he  had  recovered 
the  value  of  his  wages  with  the  consent  of 
the  father,  that  fact  would  be  held  tanta- 
mount to  manumission  of  the  infant,  so  far 
as  that  suit  was  concerned,  and  the  father 
would  be  estopped  from  recovery  of  the  same 
wages.  There  can  be  no  distinction  between 
such  a  case  and  the  present;  and  the  fact 
that  the  father  appeared  and  prosecuted  as 
next  friend  was  tantamount  to  a  relinquish- 
ment of  such  loss  of  services.  The  court 
should  have  admitted  the  evidence,  and  have 
directed  the  jury  that  no  recovery  could  be 
had  by  the  father  for  the  loss  of  such  serv- 
ices, as  their  value  had  already  been  recov- 
ered by  the  son  with  the  father's  consent. 
The  amount  expended  by  the  father  in  nurs- 
ing, medicine,  and  medical  attendance  does 
not  seem  to  have  been  litigated  in  the  for- 
mer action^  and  it  therefore  becomes  neces- 
sary to  discuss  one  other  question  raised." 

A  judgment  against  a  father,  as  next  friend 
of  his  minor  son,  in  an  action  for  personal, 
injuries   sustained   by  the   latter   in  which 
action  the  son  with  the  father's  consent  sued' 
for   the    loss   of    services   and   medical   ex- 
penses incurred  by  the  father  has  been  held 
to  be  res  judicata  in  a  suit  brought  by  the- 
father  for  the  loss  of  his  son's  services  and 
for  the  expense  of  medical  attention.     Bow- 
ring  V.   Wilmington   Malleable   Iron   Go.    6 
Penn.   (Del.)  332,  67  Atl.  160. 

In  Daniel  v.  Gum  (Tenn.)  45  S.  W.  468, 
it  was  held  that,  where  a  plaintiff,  who  was 
a  trustee,  brought  an  action  without  styling, 
himself  "trustee"  but  claimed  in  the  com- 
plaint and  throughout  the  trial  of  the  ac- 
tion that  he  sued  in  a  representative  capac^- 
ity,  a  judgment  therein  was  res  judicata  in 
another  suit  brought  by  him,  styling 'him- 
self "trustee,"  against  the  same  defendant. 


MURPHY  ET  ALm 

V. 

WILSON  ET  AI.. 

North  Dakota  Supreme  Court — April  24^ 

1917. 

37  N,  Dak,  800;  163  N.  W.  820. 


Tazatioii  —  Tax  Deed  —  Invaliclity  of 
Sale  Apparent  on  Faoe* 

A  tax  deed  is  void  on  its  face  when  it 
shows  a  sale  of  land  in  a  manner  not  au- 
thorised by  statute. 
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Judgpnentfl  —  Res  Jndieata  — >  Jndsment 
in  IndiTidval  Capaoity  a«  Biadins  on 
JtepreseatatiTe. 

A  judgment  against  one  in  an.  individual 
•capacity  is  not  a  bar  to  a  claim  which  is  as- 
serted by  him  in  a  representative  capacity, 
•or  as  the  successor  in  interest  to  a  corpora- 
tion which  was  not  precluded  by  the  original 
judgment. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appeal  from  District  Court,  Logan  county : 
NuESSUB,  Judge. 

Action  by  J.  J.  Murphy  et  al.,  plaintiffs, 
against  Jones  T.  Wilson  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiffs  appeal. 
The  facts  are  stated  in  the  opinion.  Af- 
firmed. 

Watson  d  Young  and  T.  T.  Oonmy  for  ap- 
pellants. 

Miller^  Zuger  d  TiUotson  and  W,  P.  Cos- 
tello  for  respondents. 

[306]  Robinson,  J. — ^This  action  is  the 
second  edition  of  a  similar  action  commenced 
seven  years  ago  to  quiet  title  to  a  half  sec- 
tion of  land  in  Logan  county.  (S.J  23 — 
134 — 73.)  The  defendants  own  the  patent 
title,  and  the  plaintiffs  claim  under  tax  deeds 
which  are  void  on  their  face,  and  appeal 
to  this  court  from  a  judgment  against  them. 

In  August,  1912,  the  plaintiffs  obtained 
a  default  judgment  against  the  Wilsons  and 
John  R.  Mulvane,  to  the  effect  that  they  have 
no  estate  or  interest  in,  or  lien  or  encum- 
brance upon,  said  property.  The  title  to 
the  property  was  in  the  corporation,  and  it 
served  an  answer  claiming  title,  but  during 
the  protracted  litigation  it  died  and  expired 
by  lapse  of  time,  and  was  succeeded  by  the 
parties  that  had  made  default.  Then  the 
plaintiffs  moved  to  dismiss  their  action 
against  the  corporation,  with  a  view  of  in- 
sisting on  their  default  judgment  against 
the  other  defendants.  The  case  went  to 
the  supreme  court  (28  N.  D.  621,  149  N.  W. 
•957 ) ,  and  it  was  held  that  the  default  judg- 
ment was  properly  set  aside,  and  that  the 
motion  for  substitution  of  the  trustees 
should  have  been  granted  and  the  action 
•continued  against  them  under  new  plead- 
ings, and  so  the  case  was  remanded. 

[307]  On  June,  1916,  judgment  was  duly 
entered  quieting  title  in  the  defendants,  and 
the  plaintiffs  appealed  to  this  court,  de- 
manding a  review  of  the  entire  case.  The 
review  is  short.  The  defendants  have  the 
patent  title,  and  the  claim  of  the  plain- 
tiff is  based  on  two  tax  deeds  which  are  ob- 
viously void  on  their  face.     The  tax  deeds 


are  dated  Janu&iy  30,  1906.  One  deed  re- 
cites a  sale  made  in  Deoember,  1902,  for  the 
taxes  of  1901  of  the  8.  W.  seetion  27,  town- 
ship 134,  range  73,  to  W.  C.  Foster,  for  the 
sum  of  $10.99,  being  the  amount  of  taxes, 
penalty,  and  costs  charged  against  the  land, 
and  that  the  sale  was  made  for  the  smallest 
or  least  quantity  of  the  tract  that  would  sell 
for  the  total  amount  of  the  taxes,  penalty, 
and  interest.  The  other  tax  deed  was  in  all 
respects  the  same,  only  the  tract  described 
in  S.  E.  of  the  same  section.  As  the  sale 
was  made  in  December,  1902,  it  was  made 
imder  chap.  114,  Laws  1901,  which  provides 
that  at  a  tax  sale  each  tract  or  lot  shall  be 
offered  separately  and  struck  off  to  the  bid- 
ders who  will  pay  the  total  amount  of  taxes, 
penalty,  and  costs  charged  against  it,  for 
the  lou>est.rate  of  interest  from  the  date  of 
sale.  Now  it  appears  from  the  tax  deeds 
that  the  sales  were  made  in  a  manner  not 
authorized  by  statute,  and  so  it  appears 
from  the  tax  sale  certificates.  And  hence 
they  are  all  obviously  void  on  their  faee. 
The  record  shows  several  other  fatal  de- 
fects, needless  to  consider.  One  such  defect 
is  quite  enough.  There  was  no  reason  for 
making  a  long,  protracted,  and  expensive 
defense  of  several  years,  or  any  defense  in 
this  case.  There  was  no  reason  for  taking 
a  mass  of  evidence  on  matters  having  no 
bearing  on  the  title  to  the  land. 

And  there  is  no  possiUe  reason  for  argu- 
ing that  the  plaintilfs  have  any  claim  under 
a  default  judgment,  vrliich  has  been  set 
aside  and  held  void  by  the  district  court 
and  by  this  court  28  N.  D.  521,  1419  N.  W. 
957.  When  the  original  aetion  was  com* 
menced  in  February,  1910,  it  was  based  on 
the  void  tax  deeds,  and  those  deeds  are  still 
void.  The  complaint  stated  no  cause  of 
action  against  any  party  only  the  Kansas 
Land  &  Loan  Company.  It  averred  that  the 
company  owned  the  patent  title  to  the  land, 
and  that  the  other  defendants  might  claim 
some  title  or  interest  as  the  incorporators 
and  stockholders.  Now  then,  the  plaintiffs 
dismissed  their  action  against  the  company, 
and  took  a  default  judgment  against  the 
other  parties,  declaring  that  they  had  no 
title  or  interest  in  the  land.  Now,  pending 
this  long-winded  and  manifestly  [308] 
groundless  action,  the  corporation  has  ceased 
to  exist,  and  the  other  defendants  have  suc- 
ceeded to  the  title  of  the  corporation,  and 
they  have  been  made  parties  to  the  action 
and  obtained  a  judgment  which  is  manifest- 
ly just  and  right.  And  as  the  defendants 
paid  into  court,  for  the  benefit  of  the  plain- 
tiffs, all  sums  of  money  paid  by  them  as 
taxes,  regardless  of  the  validity  of  such 
taxes,  the  plaintiffs  have  no  cause  for  com- 
plaint.   The  judgment  is  affirmed. 


On  PetltiofB  for  Rehearing. 
(July  14,  1917.) 


BoBcrsoN,  J. — Some  three  years  ago  this 
action  was  commenced  by  the  plaintiffs 
Aigalnst  the  defendants  and  against  a  cor- 
poration which  then  had  title  to  Ibhe  land 
in  question.  The  complaint  in  that  action 
averred  that  the  defendants  in  this  action 
were  made  parties,  not  because  they  then 
had  any  claim  or  title  to  the  land,  but  be- 
•cause  they  might  acquire  title.  The  com- 
plaint stated  no  cause  of  action  against  the 
defendants  in  this  action,  but,  on  failure 
of  the  defendants  to  answer,  plaintiffs  took 
a  default  judgment,  declaring  that  the  de- 
fendants had  no  title  or  interest  in  the  land. 
The  default  was  very  properly  set  aside, 
and  the  judgment  setting  it  aside  is  not  in 
any  way  open  to  review  or  question. 

The  case  was  duly  brought  to  trial  on  the 
issues  presented  by  the  respective  claims 
of  the  plaintiffs  and  the  defendants.  The 
district  court  gave  judgment  in  favor  of  the 
defendants,  whioh  has  been  affirmed  l^  the 
decision  of  this  court.  Now  the  plaintiffs 
present  a  petition  for  rehearing,  virtually 
attacking  the  decision  of  this  court  and  ask* 
ing  the  court  to  reconsider  several  matters 
having  no  bearing  on  the  case.  8ueh  a  pe- 
tition looks  like  an  imposition.  The  default 
judgmoit  is  not  in  the  case.  It  was  com- 
pletely wiped  out  by  the  decision  of  this 
court.  The  plaintiffs'  claim  of  title  is  based 
en  a  tax  deed  manifestly  void  on  Its  face. 
The  plaintiffs  have  never  had  any  color  of 
title  to  the  land  or  any  reasonable  excuse 
for  this  long-protracted  litigation.  It  is 
conceded  that  Jones  T.  Wilson  owned  the 
patent  title  to  the  land,  and  he  made  a  deed 
purporting  to  convey  it  to  his  corporation, 
which  has  ceased  to  exist,  and  now  he  and 
the  other  defendants  have  the  [309]  patent 
title  and  a  right  to  the  immediate  posses- 
sion of  the  land  without  any  further  delayB 
or  vexatious  litigation. 

Motion  denied. 
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Land  ft  L.  Co.,"  a  default  judgment  against 
them  in  individual  capacity  would  prevent 
them  from  subsequently  asserting  a  title  that 
might  devolve  upon  them  as  trustees  of  a 
defunct  corporation.  This  question  was  dis- 
posed of  upon  the  former  appeal,  and  the  rule 
there-  laid  down  and  directions  given  have 
become  the  law  of  the  case.  In  that  appeal 
the  default  judgment  was  set  aside  and  the 
trustees'  names  were  ordered  substituted  as 
of  September  3,  1912,  the  date  of  their  ap- 
plication. It  is  strenuously  argued  that  nei- 
ther the  district  court  nor  this  court  had 
power  to  enter  any  order  or  judgment  de- 
priving the  plaintiff  and  appellant  of  the 
benefit  of  the  default  judgment  previously 
obtained.  But  this  court  is  of  the  opinion 
that)  from  its  commencement  to  its  conclu- 
sion by  a  final  judgment,  the  district  court 
and  this  court,  upon  appeal  under  the  de 
novo  statute,  have  ample  authority  to  enter 
such  orders,  or  to  modify  any  orders  previ- 
ously entered,  as  to  enable  it  to  render  a 
proper  judgment  upon  the  merits.  Further- 
more, this  court  is  of  the  opinion  that  the 
former  decision  touching  this  question  has 
become  the  law  of  the  case. 

The  petition  enumerates  a  number  of  ques- 
tions relating  to  the  power  of  the  defunct 
corporation  to  hold  a  title  which  could  de- 
scend to  the  trustee  defendants  as  its  suc- 
cessors. These  are  raised  and  discussed  in 
the  brief,  but  are  not  referred  to  in  the  origi- 
nal opinion  filed  upon  this  appeal.  If  all 
the  contentiona  of  the  appellant  in  this  con- 
nection [310]  are  correct,  we  do  not  see 
wherein  their  title  is  strengthened.  These 
are  questions  which  the  original  grantor 
could  not  raise,  because  he  is  not  permitted 
to  thus  collaterally  attack  the  corporate 
existence  (10  Cye,  1134),  much  less  can  they 
be  raised  by  one  who  is  a  stranger  to  the 
diain  of  the  title.  The  petition  for  rehear- 
ing is  denied. 

We  concur  in  Mr.  Justice  Birdzell's  opin- 
ion on  the  rehearing:  Bruce,  Grace,  and 
CJhristianson,  JJ. 


Btrdzell,  J. — Counsel  for  appellants  have 
filed  a  long  petition  for  rehearing  in  this 
case,  which  is  directed,  not  only  to  the  opin- 
ion filed  upon  this  appeal,  but,  as  is  the 
case'  with  a  large  portion  of  the  brief  on 
appeal,  to  the  former  decision  of  this  court 
in  the  case  of  Murphy  v.  Missouri,  etc.  Land, 
etc.  Co.  28  N.  D.  619,  149  N.  W.  967,  as 
well.  It  is  contended  that  because  the  de- 
fendants, some  of  whom  had  defaulted  be- 
fore the  original  trial,  had  been  referred 
to  in  the  complaint  as  those  who  *'may 
«laim  some  interest  or  estate  in  said  land, 
so  they  (plaintiffs)  are  informed  and  be- 
lieve because  they  are  incorporators,  stock- 
holders,  or  trustees  in   the  Missouri  &  K. 


NOTE. 

Jvdsnteiit  in  Action  by  or  against  In- 
dividual as  Res  Judicata  in  Action 
by  Same  Person  in  Representative 
Capacity. 

General  Rule, 

Where  a  person  brings  a  suit  or  is  sued 
in  his  individual  right  a  judgment  rendered 
for  or  against  him  is  not  res  judicata  in  a 
subsequent  action  brought  by  the  same  per- 
son  in  a  representative  capacity. 

United  States. — ^Troxwell  v.  Delaware,  etc. 
R.  Co.  227  U.  S.  437,  33  S.  Ct.  274,  67  U. 
S.   (L.  ed.)   686. 
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Arwan&, — Gray  v.  Noouan,  6  Ariz.  167,  60 
Pac.  116. 

CaUfomia.—ln  re  Piercy,  168  Cal.  760, 
146  Pac.  88;  Elliott  y.  Hudson,  18  Cal.  App. 
642,  124  Pac.  103,  108. 

Colorado. — ^Held  v.  Houser,  63  Colo.  363, 
127  Pac.  139. 

Connecticut. — Fuller  v.  Metropolitan  L. 
Ins.  Co.  68  Conn.  66,  36  Atl.  766,  67  Am. 
St.  Rep.  84. 

Georgia. — Davis  v.   Davis,   30  Ga.   296. 

/U«not8.— Sutton  t.  Read,  176  111.  69,  61 
N.  £.  861. 

India/na. — Copeland  v.  Bruning,  44  Ind. 
App.  405,  87  N.  E.  1000,  88  N.  E.  877;  Hut- 
chison V.  Wood,  69  Ind.  App.  637, 109  N.  E.  794. 

Louisiana. — Mercier  v.  Sterlin,  6  La.  472. 

Maine. — ^Lander  v.  Amo,  66  Me.  26. 

Missouri. — ^Meyer  v.  Nischwitz,  199  S.  W. 
744. 

New  Jersey. — Sbarbero  y.  Midler,  66  Atl. 
472. 

New  York. — ^Matter  of  Mellen,  67  Hun 
648  mem.  21  N.  Y.  S.  811;  Murphy  y.  John 
Hofman  Co.  167  App.  Div.  $8,  141  N.  Y.  S. 
900;  Jennings  y.  Jcpes,  2  Redf.  96;  Matter 
of  Durand,  66  Misc.  236,  107  N.  Y.  S.  393; 
Rathbone  y.  Hooney,  68  N.  Y.  463;  Landon 
V.  Townshend,  112  N.  Y.  93,  19  N.  E.  424, 
S  Am.  St.  Rep.  712  {reversing  44  Hun  561,  9 
N.  Y.  St.  Rep.  346) ;  Landon  y.  Townshend, 
129  N.  Y.  166,  29  N.  E.  71,  agirming  60 
Hun  678  mem.  14  N.  Y.  S.  622. 

North  Dakota. — ^Meyer  y.  North  American 
Coal,  etc.  Co.  32  N.  D.  642,  166  N.  W. 
204.    And  see  the  reported  case. 

Pennsylvania. — ^Kauffelt  v.  Leber,  9  Watts 
ft  S.  (Pa.)  93. 

South  Dakota. — Sonnenberg  y.  Steinbach,  9 
S.  D.  618,  70  N.  W.  656,  62  Am.  St.  Rep.  886. 

Tennessee. — Chandler  v.  White  Oak  Creek 
Lumber  Co.  131  Tenn.  47,  173  8.  W.  449. 

T'eoxM.— Hanrick  v.  Gurley,  93  Tex.  468, 
64  S.  W.  347,  66  S.  W.  119,  66  S.  W.  330. 

VirgvMia. — Blakey  v.  Newby,  6  Munf.  (Va.) 
64. 

•  Washington. — Denton  v.  Maple,  92  Wash. 
290,  168  Pac.  1001. 

West  Fir^mia.— McNutt  y.  Trogden,  29  W. 
Va.  469,  2  S.  E.  328. 

Canada. — ^Muir  v.  Carter,  16  Can  Sup.  Ct. 
473;  Glass  v.  Grant,  16  Ont.  233. 

In  Lander  v.  Amo,  65  Me.  26,  it  appeared 
that  the  defendant  was  indebted  to  one  Ran- 
dall and  gave  the  latter  notes  for  the  debt. 
He  also  executed  a  deed  to  secure  the  debt, 
but  later  claimed  that  he  delivered  this  deed 
to  Randall  under  duress.  Subsequently  Ran- 
dall conveyed  the  deeded  property  to  Lan- 
der. The  defendant  brought  an  action 
against  Lander  as  an  individual,  and  recov- 
ered the  property  from  him.  Thereafter 
lender  was  appointed  administrator  of  Ran- 
dall's estate  and  he  in  turn  brought  an  ac- 


tion in  his  representatiye  capaciiy,  against 
the  defoidant  to  recover  on  the  notes.  The 
defendant  pleaded  the  former  judgment  aa  a 
bar  to  the  action.  It  was  held,  however, 
that  the  parties  in  the  first  suit  were  not 
identical,  and  therefore  the  judgment  theit 
rendered  was  not  res  judicata  between  ib» 
parties  in  the  secoud  Buit.  The  court  said: 
"The  parties  to  the  two  litigations  must  be 
the  same,  or  must  stand  in  an  attitude  and 
relation  to  each  other,  having  the  same  effect 
as  if  they  were  identically  the  same.  Doea 
that  relation  of  the  parties  exist  here?  The 
other  acticm  was  not  with  Randall  but  with 
his  grantees.  Besure^  one  of  the  grantees,  is 
a  plaintiff  in  this  suit^  in  ^s  representative 
capacity  as  administrator.  But  no  impor- 
tance can  be  attached  to  that  fact,  any  more 
than  there  would  be  if  the  administrator 
were  any  other  man.  Nor  does  it  appear  thai 
Randall  conveyed  with  any  covenants  of  war- 
ranty,  or  that  he  defended  that  suit,  or  that 
he  had  any  interest  therein  or  knowledge 
thereof.  Upon  these  f%cts  (they  may  ap- 
pear otherwise  when  the  case  is  tried),  the 
defense  by  estoppel,  or  res  adjudicata  which 
the  defendant  seeks  to  establish,  would  fail. 
The  general  rule  is,  that  a  person  cannot  be 
bound  by  a  judgment,  when  he  is  not  a  party 
thereto,  unless  he  had  a  right  to  appear  and 
take  part  in  the  trial,  and  control  or  help 
contr^  the  proceeding  and  appeal  from  the 
verdict  or  decree  obtained  therein." 

In  re  Piercy,  168  Cal.  760,  146  Pac.  88, 
it  appeared  that  one  David  J.  Piercy  died  in- 
testate leaving  as  his  sole  heir  his  mother, 
Hary  Piercy.  Thereafter  one  Edward  M. 
Piercy  was  appointed  administrator  of  the 
estate  and  he  induced  Mary  Piercy  to  convey 
to  him,  by  deed,  the  real  estate  she  inherited 
from  her  son.  Later  Mary  Piercy  com- 
menced an  action  against  Edward  M.  Piercy^ 
as  an  individual,  to  recover  the  property  and 
to  have  the  deed  set  aside.  In  this  action 
a  judgment  was  rendered  against  her,  which 
was  later  reversed.  Mary  Piercy  having  died 
Andrew  J.  Piercy,  as  administrator  of  her 
estate,  brought  an  action  against  Edward  M. 
Piercy,  as  administrator  of  David  J.  Piercy's 
estate,  for  an  accounting  and  also  to  recover 
for  the  use  and  occupation  of  the  property 
he  had  wrongfully  obtained  from  Mary 
Piercy.  In  this  action  the  defendant  con- 
tended that  the  judgment  obtained  in'  the 
former  action  was  a  bar  to  any  further  re- 
covery. The  court  held  this  contention  to  be 
untenable,  saying:  "The  first  point  urged  is 
that  the  respondent's  claim  for  the  value  of 
the  use  and  occupation  of  the  premises  might 
have  been  litigated  in  the  action  brought  hy 
Mary  Piercy  against  the  appellant,  and  that 
the  judgment  in  that  action  is,  therefore,  a 
bar  to  a  renewal  of  the  same  claim.  A  suffi- 
cient answer  to  this  contention  is  that  the 
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yalue  of  the  lue  and  occupation  could  not 
have  been  recovered  from  the  appellant  in 
the  former  action.     He  was  sued  as  an  in- 
dividual, claiming  title  to  property  which,  it 
was  alleged,  belonged  to  Mary  Piercy.     The 
substituted  plaintiff  in  that  case,  as  admin- 
istrator of  the  estate  of  Mary  Piercy,  re- 
covered judgment  declaring  that  she  (or  her 
estate)  was  the  owner  of  the  property.    But 
title  fljsserted  by  her  was  that  of  an  heir 
of  the  estate  of  David  Piercy.    That  estate 
had  not  been  administered.     During  its  ad- 
ministration, the  heir,  although  succeeding 
to  the  legal  title,  was  not  entitled  to  the 
poBsession  of  the  property.     Until  distribu- 
tion,   the   right   of   possession   was    in    the 
administrator.     (Code  Civ.  Proc.  sec.  1581; 
Meeks   v.   Hahn,  20   Cal.   620;    Washington 
y.   Blade,   83   Cal.   290,   23   Pac.   300.)      So 
tliat,   whatever    may    have    been    the   effect 
of  the  former  judgment  as  an  adjudication 
in  favor  of  Mary,  and  against  Edward,  that 
the   title   was    in   the   former,    there    could 
have  been  no  recovery  of  the.  value  of  the 
use  and  occupation   for   the   simple  reason 
that,  during  the  entire  pendency  of  the  ac- 
tion, the  plaintiff  therein  was  not  entitled 
to  the  possession  of  the  premises.     Further- 
more, that  action  was  against  Edward  M. 
Piercy    as    an    individuaL      The    judgment 
eoold  not  determine  his  liability  to  the  es- 
tate as  administrator,  and  this  is  the  liability 
upon  which  the  order  now  before  us  is  based." 
In  Landon  v.  Townshend,  112  N.  Y.  93,  19 
N.  E.  424,  8  Am.  St.  Rep.  712,  it  appeared 
that  after  a  mortgagor  had  been  declared 
a  bankrupt  a   suit  was   instituted   by   the 
mortgagee  to  foreclose  the  mortgage.    To  this 
action  the  assignee  in  bankruptcy  was  made 
a  party  defendant,  but  not  in  his  representa- 
tive capacity.    The  plaintiff  obtained  a  judg- 
ment.   Thereafter  the  assignee  instituted  a 
suit  to  enforce  his  equity  of  redemption.    It 
was  held  th&t  the  former  judgment  was  not 
res  judicata  as  to  him.    The  court  said :    'It 
is  a  fundamental  doctrine  of  jurisprudence 
that  all  persons  whose  interests  are  to  be 
affected  by  a  judicial  decree  must  be  made 
parties,  either   individually  or  by  represen- 
tation, to  the  proceeding,  or  have   (what  in 
some   cases   is  equivalent),   notice,    so   that 
they  may  have  an  opportunity  to  be  heard 
and  that  as  to  such  persons  a  judicial  sen- 
tence   pronounced  without  their  presence  or 
an   opportunity   to   be   heard   is   a   nullity. 
The  owner  of  the  equity  of  redemption  in 
the  mortgaged  property  is,  therefore,  a  nec- 
essary party  to  a  suit  for  a  foreclosure  of 
the  mortgage,  and  if  the  suit  proceeds  with- 
out his  being  made  a  party^  his  title  is  not 
affected  by  the  decree.     .     .    .     The  precise 
question  here  is  whether  the  fact  that  Wad- 
dell  was  named  as  defendant  in  the  foreclo- 
sure action  and  was  served  with  process,  he 
Ann.  Cas.  1918B. — 70. 
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not  being  named  in  the  process  as  assignee  in 
bankruptcy,  and  there  being  no  averment  in 
the  complaint  of  his  official  character,  and 
no  appearance  or  answer  by  him  as  assignee,, 
the  judgment  concludes  the  bankrupt's  es- 
tate, and  bars  the  equity  of  redemption  vest- 
ed in  Waddell  as  assignee  in  bankruptcy  at 
the  time  of  the  foreclosure.  It  is  unques- 
tionable that  upon  the  bankruptcy  of  Wil- 
liams his  title  passed  to  his  assignee.  But 
the  assignee  took  and  held  it  in  his  official 
and  representative  capacity,  having  no  pri- 
vate individual  or  benef  cial  interest  of  any 
kind.  The  assignee  was  a  trustee  of  the 
property  for  the  creditors  of  the  bankrupt, 
and  they  and  the  bankrupt  were  the  only  per- 
sons beneficially  interested  in  the  land.  Tlie 
lien  of  the  Scudder  mortgage  was  not  affected 
by  the  bankruptcy,  although  the  remedy  in 
the  state  courts  by  foreclosure  might  de- 
pend upon  obtaining  the  consent  of  the  bank- 
ruptcy court  to  its  enforcement,  and  in  the 
absence  of  proof,  such  consent  will  be  pre- 
sumed in  support  of  the  judgment  of  fore- 
closure. But  the  insuperable  difficulty  here 
is  that  Waddell  was  not  made  a  party 
to  the  foreclosure  in  his  representative 
character.  The  general  equitable  rule  re- 
quires that  in  an  action  affecting  trust  prop- 
erty, the  cestui  que  trust  as  well  as  the 
trustee  is  a  necessary  party,  and  it  applies  in 
mortgage  cases  as  well  as  others.  ...  It 
is  not  important  to  inquire  how  far  this  rule 
has  been  modified  by  the  present  code  of 
procedure.  The  eacistence  of  the  rule  shows 
the  care  taken  by  the  courts  in  protecting  the 
interests  of  the  persons  interested  in  trust 
estates.  There  is  an  exception  to  the  rule  in 
case  of  voluntary  general  trusts  for  the  ben- 
efit of  creditors  growing  out  of  the  difficulty 
in  joining  all  the  creditors  and  in  such  case 
it  is  sufficient  to  bring  in  the  trustee  and 
the  creditors  will  be  bound  on  the  principle 
of  representation.  The  same  exception,  and 
for  the  same  reason,  exists  in  bankruptcy; 
and  it  is  only  necessary  to  make  the  as- 
signee a  party  to  a  foreclosure  or  other  suit 
affecting  the  real  property  of  the  bankrupt 
in  his  hands.  (Story  Eq.  PL  §  197.)  But  to 
bind  the  estate  of  a  bankrupt  in  the  hands 
of  his  assignee  by  an  adversary  judicial  pro- 
ceeding, or  by  a  judgment  of  foreclosure  in  a 
suit  commenced  after  the  bankruptcy,  it  is, 
we  think,  indispensable  that  the  suit  or  pro- 
ceeding should  have  been  brought  against 
the  assignee  distinctively  in  his  representa- 
tive and  official  character,  or,  at  least,  that 
it  should  in  some  way  appear  on  the  face  of 
the  proceedings  that  they  related  to  or  af- 
fected the  bankrupt's  estate,  and  that  it  is 
not  sufficient  that  the  assignee  is  individual- 
ly named  in  the  process  or  pleadings,  with- 
out any  averment  of  his  representative  char- 
acter.   This  is,  we  think,  in  accordance  with 
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the  general  tenor  of  adjudication.  .  .  .  The 
papers  served  on  Waddell  gave  him  no  no- 
tice that  the  suit  related  to  the  property  of 
the  bankrupt.  The  statement  made  in  the 
complaint  was  in  fact  misleading,  since  it 
alleged  that  his  title  or  interest,  whatever  it 
was,  accrued  under  Scudder  prior  to  Decem- 
ber 1,  1838,  and  consequently  before  the  pas- 
sage of  the  bankrupt  act.  Whether  Waddell, 
in  fact,  knew  that  the  foreclosure  related  to 
land  owned  by  Williams,  does  not  appear. 
The  fact,  however,  is  immaterial.  The  de- 
cisive point  is  that  the  representative  inter- 
est of  Waddell  was  not  involved  in  a  suit, 
in  which  he  was  named  simply  as  an  indi- 
vidual. It  would,  we  'think,  be  an  unwise 
rule,  and  one  not  authorized  by  adjudged 
cases,  to  permit  beneficial  interests  in  trusts 
of  this  character  to  be  affected  by  such  loose 
proceedings  as  were  taken  in  this  case." 

In  Troxwell  v.  Delaware,  etc.  R.  Co.  227 
U.  S.  437,  33  S.  Ct.  274,  67  U.  S.  (L.  ed.) 
686  (reversing  185  Fed.  640),  it  appeared 
that  an  employee  was  killed  in  a  collision 
while  engaged  in  the  performance  of  his  du- 
ties. His  widow,  as  an  individual,  brought 
an  action  against  the  employer  for  herself 
and  for  the  benefit  of  her  two  minor  children. 
She  obtained  a  judgment,  which,  however, 
was  reversed  on  appeal.  Thereafter  she 
brought  another  action,  as  administratrix  of 
her  husband's  estate,  for  herself  and  the 
children.  In  holding  that  the  former  judg- 
ment was  not  a  bar  the  court  said:  "It  is 
well  settled  that  to  work  an  estoppel  by  judg- 
ment there  must  have  been  identity  of  par- 
ties in  the  two  actions.  Brown  v.  Fletcher, 
210  U.  S.  82  [28  S.  Ct.  702,  62  U.  S.  (L. 
ed.)  966];  Ingersoll  v.  Coram,  211  U.  S. 
335  [29  S.  Ct.  92,  63  U.  S.  (L.  ed.)  208]. 
The  circuit  court  of  appeals  in  the  present 
case,  while  recognizing  this  rule,  disposed  of 
the  contention  upon  the  ground  that  the  par- 
ties were  essentially  the  same  in  both  actions 
— the  first  action  was  for  the  benefit  of  Liz- 
zie M.  Troxwell  and  the  two  minor  children, 
and  the  present  case,  although  the  action  was 
brought  by  the  administratrix,  is  for  the 
benefit  of  herself  and  children — and  held  that, 
except  in  mere  form,  the  actions  were  for 
the  benefit  of  the  same  persons  and  there- 
fore the  parties  were  practically  the  same; 
and  that  the  omission  to  sue  as  administra- 
trix was  merely  technical  and  would  have 
been  curable  by  amendment.  This  conclu- 
sion was  reached  before  this  court  announced 
its  decision  in  American  R.  Co.  v.  Birch, 
224  U.  S.  547  [32  8.  Ct.  603,  56  U.  8.  (L.  ed.) 
879].  That  action  was  brought  under  the 
federal  employers*  liability  act  by  the  wid- 
ow and  son  of  the  decedent  and  not  the  ad- 
ministrator. The  lower  court  held  that  the 
requirement  of  the  act  that  the  suit  should 
be  brought  in  case  of  death  by  the  personal 


representative  of  the  deceased  did  not  pre- 
vent a  suit  in  the  name  of  the  persons  en- 
titled to  the  benefit  for  the  recovery.  In 
other  words,  the  court  ruled,  as  did  the 
circuit  court  of  appeals  in  this  case,  that 
where  it  was  shown  that  the  widow  and  child 
were  the  sole  beneficiaries,  they  might  main- 
tain the  action  without  the  appointment  of 
a  personal  representative.  Tliis  court  de- 
nied the  contention,  and  held  that  Congress, 
doubtless  for  good  reasons,  had  specifically 
provided  that  an  action  under  the  employ- 
ers' liability  act  could  be  brought  only  by 
the  personal  representative,  and  the  judg- 
ment was  reversed  without  prejudice  to  the 
rights  of  such  personal  representative.  We 
think  that  under  the  ruling  in  the  Birch 
case  there  was  not  that  identity  of  the  par- 
ties in  the  former  action  by  the  widow  and 
the  present  case,  properly  brought  by  the 
administratrix  under  the  employers'  liabil- 
ity act,  which  renders  the  former  suit  and 
judgment  a  bar  to  the  present  action.  It  is 
further  urged,  that  even  if  this  court  should 
hold  that  the  sole  ground  upon  whidi  the 
circuit  court  of  appeals  proceeded,  namely, 
that  the  former  judgment  is  a  bar  to  tiiis  ac- 
tion, was  untenable,  nevertheless  the  judg- 
ment of  the  district  court  ought  not  to 
be  afilrmed,  because  there  is  no  testimony  in 
the  record  adequate  to  sustain  the  verdict 
and  judgment  of  that  court.  The  case  in 
the  appellate  court  must  be  determined,  not 
by  considering  and  weighing  conflicting  tes- 
timony, but  upon  a  decision  of  the  question 
as  to  the  presence  of  testimony  in  the  rec- 
ord tending  to  sustain  the  verdict.  An  ex- 
amination of  the  record  satisfies  us  that  the 
district  judge  in  his  charge  fairly  stated 
the  conflicting  testimony  adduced  as  to  the 
negligence  of  the  f^Uow-servants  in  secur- 
ing and  blocking  the  oars  on  the  siding,  and 
that  there  was  testimony  to  sustain  the 
verdict  of  the  jury  adverse  to  t&e  defendant. 
It  is  also  contended  that  certain  testimony 
was  inadmissible.'  .We  have  examined  this 
assignment  and,  without  going  into  detail, 
find  that  it,  too,  must  be  denied.  It  is  also 
urged  that  the  record  shows  that  the  case 
when  tried  was  not  at  issue,  at  least  under 
the  rules  of  the  lower  court  was  not  triable, 
until  after  issue  joined,  and  this  objection 
is  set  up  because  of  the  failure  of  the  plain- 
tiff to  file  a  replication  after  the  court  had 
decided  that  the  plea  of  res  judicata  was  a 
correct  plea  under  the  local  practice.  The 
case  was  at  issue,  and  the  plea  of  res  judi- 
cata was  considered  and  decided  in  both 
courts,  and  it  is  too  late  to  make  a  technical 
objection  of  that  character  in  this  court. 
Judgment  of  the  court  of  appeals  reversed, 
and  that  of  the  district  court  affirmed,  and 
the  case  remanded  to  the  district  court. 
Upon  the  issue  of  res  judicata,  Mr.  Justice 
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fiurton  concurs  solely  because  of  the  lack 
•of  identity  of  parties  in  the  two  actions." 
In  Chandler  v.  White  Oak  Creek  Lumber 
'Co.  131  Tenn.  47,  173  S.  W.  449,  the  court 
said:  "It  is  a  familiar  rule  that  a  person 
sought  to  be  bound  by  a  former  judgment 
should  have  been  a  party  to  that  action,  and 
likewise  that  he  must  have  appeared  in  the 
former  action  in  the  same  capacity  or  char- 
.acter  in  which  he  appears  in  the  latter  suit. 
This  is  said  to  be  a  fundamental  rule,  and  to 
be  found  in  the  Roman  law  and  all  other 
systems  of  jurisprudence.  .  .  .  The  rea- 
son that  a  judgment  against  a  party  suing 
as  an  individual  is  not  an  estoppel  in  a 
subse<^uent  action  in  which  he  appears  in 
another  capacity  or  character  is  that  in  the 
latter  case  he  is  in  contemplation  of  law  a 
distinct  person,  and  a  stranger  to  the  prior 
proceedings  and  judgment.  Hathbone  v. 
Hooney,  58  N.  Y.  463;  Jennings  v.  Jones, 
2  Redf.  (N.  Y.)  96.  In  other  words,  the 
interest  which  the  party  represents  as  guard- 
ian, trustee,  executor,  or  otherwise,  is  not 
before  the  court  when  he  sues  merely  as  an 
individual.  A  decree  against  him  as  an  in- 
dividual, therefore,  affects  merely  his  personal 
right.  It  does  not  reach  the  interests  of  oth- 
-ers  represented  by  him  in  a  trust  capacity." 

Idtnitation  of  Bute, 

Where  a  person  brings  an  action  as  an  in- 
•dividual  and  subsequently  brings  an  acticm 
in  a  representative  capacity  and  it  appears 
that  the  plaintiff's  rights  in  the  two  suits 
4ire  identical  the  judgment  in  the  former  suit 
will  be  a  bar  to  the  latter  proceeding.  Lin- 
ton V.  Omaha  Wholesale  Produce .  Market 
ISouse  Co.  218  Fed.  331,  133  C.  C.  A.  336; 
-Colton  V.  Onderdonk,  69  CaJ.  166,  10  Pac. 
^95,  58  Am.  Rep.  556;  Braswell  v.  Hicks,  106 
Ga.  791,  32  S.  E.  861;  La  Pierre  v.  Webb, 
113  Ga.  820,  39  S.  E.  344;  Bowman  v.  Parks, 
lee  la.  403,  147  N.  W.  850;  Flint  v.  Bodge, 
10  Allen  (Mass.)  128;  Lake  v.  Weaver,  80 
N.  J.  Eq.  395,  86  Atl.  817;  Robinett's  Ap- 
peal, 36  Pa.  St.  174. 

In  Bowman  v.  Parks,  166  la.  403,  147  N. 
W.  850,  it  appeared  that  a  person,  in  his 
lifetime,  entered  into  a  verbal  contract  with 
the  plaintiff  by  which  he  agreed  to  bequeath 
and  devise  to  the  latter  all  his  property. 
After  the  death  of  the  promisor  the  plain- 
tiff brought  an  action  against  his  mother, 
as  an  individual,  to  recover  the  value  of  the 
estate.  In  that  action  a  judgment  was  ren- 
dered against  the  plaintiff.  Thereafter,  she 
brought  an  action  for  the  same  purpose 
against  the  mother,  as  administratrix  of  her 
son's  estate.  The  defendant  also  intervened 
in  an  individual  capacity  as  the  sole  bene- 
ficiary of  her  son's  property.  It  was  held 
that  the  former  judgment  was  res  judicata. 


▼.  WILSON.  HOT? 

Dak.  300. 

The  court  said:  ''In  the  former  Miit,  the 
defendant  was  not  a  party  in  her  capacity 
as  administratrix  but  was  a  party  in  her 
individual  capacity  only.  In  the  present 
suit  she  was  made  defendant  in  her  capac- 
ity as  administratrix  only.  As  such  defend- 
ant, in  such  capacity,  she  pleaded  the  former 
adjudication  as  a  bar.  She  also  intervened 
as  -a  defendant  in  her  individual  capacity 
and  as  the  sole  beneficiary  of  the  estate  and 
pleaded  such  former  adjudication  as  a  bar. 
The  argument  for  appellant  is  that  the  for- 
mer adjudication  was  not  a  bar  for  the  rea- 
son: (1)  That  the  former  suit  was  not 
against  the  same  defendant  in  that  it  was  not 
against  Mrs.  Parka  in  her  capacity  as  ad- 
ministratrix; and  (2)  because  the  former 
suit  involved  the  real  estate  only  and  none 
of  the  personal  property.  It  may  be  con- 
ceded that  theoretically  the  former  suit 
against  Mrs.  Parks  individually  was  not 
against  the  same  defendant  as  is  the  pres- 
ent suit  against  her  as  administratrix  of  an 
estate.  Under  the  facts  of  this  case,  how- 
ever, such  theoretical  distinction  loses  its 
.  application  and  is  without  practical  value 
to  the  appellant.  As  administratrix,  she  is 
representative  of  all  the  beneficiary  interests 
of  the  estate.  If  there  were  any  persons 
beneficially  interested  in  such  estate  other 
than  herself  individually,  a  somewhat  dif- 
ferent question  would  be  presented.  But 
there  are  none.  In  so  far  as  she  represents 
the  creditors  of  the  estate,  no  adverse 
claim  is  presented  against  her  by  the 
plaintiff.  The  plaintiff  recognizes  the  claim 
of  creditors  as  superior  to  her  own.  llie  net 
value  of  the  estate  over  and  above  the  claim 
of  creditors  is  the  measure  of  plaintiff's 
claim  as  she  has  made  it.  Mrs.  Parks  as 
administratrix,  therefore,  is  representative 
of  -no  other  beneficiary  than  herself  as  sole 
heir  of  the  decedent.  In  its  last  analysis, 
she  holds  the  estate  in  trust  as  administra- 
trix for  herself  as  sole  beneficiary.  As  an 
individual,  she  was  entitled  to  come  in  as 
an  intervening  defendant  and  to  claim  the 
benefit  of  the  former  adjudication.  This  she 
did.  It  would  be  impossible  to  protect  her 
in  her  right  to  claim  the  benefit  of  the  for- 
mer adjudication  without  recognizing  the 
right  of  the  administratrix  also  to  plead  to 
the  same  effect." 

In  Lake  v.  Weaver,  80  N.  J.  Eq.  395,  86 
Atl.  817,  it  appeared  that  the  plaintiff 
brought  an  action  individually  and  also  as 
administratrix  of  her  father's  estate.  It 
further  appeared  that  in  a  previous  suit  in- 
volving the  same  subject  she  appeared  sole- 
ly as  the  beneficiary  of  her  father's  estate. 
It  was  held  that  the  judgment  in  the  first 
suit  concluded  her  rights.  The  court  said: 
"Since,  in  the  case  in  hand,  the  previous 
suit  was  brought  by  Josephine  M.  Lake  and 
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her  brother  George  Weaver,  who  were  the 
sole  heirs-at-law  and  the  sole  next  of  kin  of 
Theodore  S.  Weaver,  and  sinoe  in  that  suit, 
as  against  them,  this  conveyance  was  held 
to  he  a  mortgage  upon  which  a  certain  sum 
was  due,  it  is  a  very  strong  argument  which 
contends  that  in  this  suit  in  which  Josephine 
K.  Lake,  the  same  person  as  administratrix, 
seeks  to  exonerate  the  land  for  her  benefit 
and  the  benefit  of  her  brother,  is  really  an 
attempt  to  relitigate  exactly  the  same  ques- 
tion which  was  litigated  in  their  behalf  by 
them  in  the  previous  duit,  although  in  the 
previous  suit  Bhe  did  not  appear  technically 
as  administratrix  of  her  father's  estate.  So 
far  as  appears  in  this  case,  the  only  persons 
to  be  benefited  by  this  litigation  are  Joseph- 
ine M.  Weaver  and  her  brother  George  Wea- 
ver. They  are  the  heirs-at-law  to  whom 
this  land  descended,  if  it  did  descend,  and 
the  burden  is  on  their  inheritance,  and  the 
real  purpose  of  this  suit,  of  course,  is  to 
take  advantage  of  the  evidence  act  which 
will  close  the  mouth  of  the  other  persons  as 
to  the  amount  of  the  debt,  and  render  it 
probably  impossible  for  them  'to  establish — 
if  the  burden  is  cast  upon  them  to  establish 
— what  the  amount  of  that  debt  is,  so  that 
the  heirs  will  be  able  to  have  the  land  un- 
encumbered by  the  mortgage,  although  in  a 
direct  case  where  that  was  directly  in  issue, 
or  was  held  to  be  so  by  the  court,  it  was 
found  that  the  amount  was  definite  and  fixed 
and  must  be  paid  before  the  land  could  be 
exonerated  in  their  behalf.  I  propose  to  ad- 
vise that  this  bill  shall  be  dismissed,  and 
the  paramount  reasons  are  these:  Josephine 
M.  Lake  and  George  Weaver,  as  previously 
stated,  brought  a  suit  in  1905  against  Jo- 
sephine T.  Weaver  and  others.  That  suit 
was  brought  to  prevent  Mrs.  Weaver  from 
further  proceeding  under  the  statute  before  a 
court  of  law  to  establish  a  deed  from  Theodore 
S.  Weaver  to  herself,  which  she  claimed  had 
existed  and  had  been  lost  or  destroyed.  Such 
proceedings  were  had  in  that  suit  'that  the 
final  decree  which  was  first  entered  therein 
enjoined  Mrs.  Weaver  from  establishing  her 
deed  at  law.  Upon  that  decree  being  taken 
to  the  court  of  errors  and  appeals  it  was  re- 
versed, and  that  court  found  that,  under  the 
testimony  and  the  law,  this  court  must  en- 
ter a  decree  dismissing  the  bill  to  the  end 
that  Mrs.  Weaver  might  proceed  at  law  to 
establish  her  deed.  This  the  court  of  chan- 
cery then  did;  but  upon  that  decree  being 
taken  to  the  court  of  errors  and  appeals 
that  court  found  that  this  court  should  not 
have  dismissed  the  cross-bills,  particularly 
that  one  filed  by  Mrs.  Weaver,  in  which  she 
asked  to  have  the  court  of  equity  establish 
her  deed,  and  therefore  that  decree  was 
reversed  and  the  parties  came  again  before 
this  court,  and  the  sole  issue  then  to  be  tried 


was  whether  or  not,  under  Josephine  T.. 
Weaver's  cross-bill  against  Josephine  M^ 
Lake  and  George  Weaver,  the  heirs-at-law  of 
Theodore  S.  Weaver,  the  deed  alleged  to  have^ 
been  given  by  Theodore  S.  Weaver  to  Jo- 
sephine T.  Weaver  in  1889  should  be  estab- 
lished. Whether  or  not  this  court  wa& 
justified  in  going  further  than  deciding^ 
that  exact  issue  or  not,  I  do  not  purpose 
to  determine  because  it  would  be  improper 
to  be  determined  in  this  suit.  It  certainly 
does  not,  it  seems  to  me,  lie  in  the  mouth 
of  this  complainant  to  object  to  the  fact 
that  it  went  further,  because  what  the 
court  did  was  to  go  as  far  as  it  could  in 
favor  of  the  then  complainants  of  whom, 
the  present  complainant  in  this  suit  was 
one — in  other  words,  what  the  court  there 
did  was  to  say  to  Mrs.  Weaver,  *Yes,  we  will 
find  that  there  did  a  deed  exist,  made  bj 
Theodore  S.  Weaver,  to  you,  but  since  it 
appears  that  that  deed  was  given  to  you  be- 
cause you  had  advanced  money  to  him,  equi- 
ty requires  that  if  the  money  which  you 
advanced  him  is  repaid  to  you,  you  should 
not  stand  upon  that  deed  as  an  absolute  con- 
veyance to  you,  but  should  accept  the  money 
in  lieu  of  the  land,  and  give  back  the  land.^ 
From  any  point  of  view,  this  was  a  conces- 
sion— ^an  equitable  concessicm,  which  the  court 
imposed  upon  Josephine  T.  Weaver  in  fa- 
vor of  the  complainants  in  that  suit,  and 
whether  it  should  have  done  so  or  not,  that 
decree  must  receive  loll  faith  and  credit  in 
this  suit,  and  that  is  the  decree  in  that  suit, 
namely,  that  the  conveyance  was  one  made 
because  of  advances  made  by  the  mother^ 
Josephine  T.  Weaver,  to  Theodore  S.  Weaver, 
and  that  equity  required  that  she  should 
reconvey  if  the  amount  of  money  which  she 
had  advanced  to  Theodore,  with  interest,  was 
repaid  to  her.  In  the  suit  at  bar,  Josephine 
M.  Lake,  individually,  of  course  is  bound  by 
that  previous  decree,  and  that  eliminates  all 
talk  about  her  having  any  individual  rights. 
Now  in  so  far  as  she  claims  as  administra- 
trix, she  sets  out  that  this  deed  wai»  made 
and  that  it  was  a  mortgage — that  is,  that 
it  was  given  to  secure  whatever  sum  of  mon- 
ey her  decedent  owed  to  Josephine  T.  Weaver. 
But  she  does  not  prove  it.  There  is  not 
a  scintilla  of  proof  here  upon  the  part  of  the 
complainant  that  this  paper  was  anything 
else  than  what  she  charges  it  to  be,  namely, 
a  deed.  Therefore,  if  we  stand  upon  the 
complainant's  case  alone,  that  is  to  say,  up- 
on the  proofs  to  sustain  her  bill,  we  find 
that  she  has  wholly  and  absolutely  failed  to 
make  out  any  case  for  equitable  relief  of 
any  kind,  as  I  see  it.  What  would  have 
happened  in  this  court  if  this  complainant 
had  proven  that  what  was  actually  a  deed  in 
form  was  in  this  court  in  this  suit  to  be  treat- 
ed as  a  morl^age,  is  quite  beside  the  question* 
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"With   that   difficulty  I   am   Bot   confronted. 
There  was  not  the  slightest  evidence  in  this 
isase  to  prove  that  the  paper  writing  of  1889 
was  any  other  than  it  purported  to  be,  or 
that  any  other  effect  should  be  given  to  it 
than  what  it  is  set  out  in  the  bill  to  be, 
namely,  a  quitclaim  deed  of  all  interest  of 
Theodore  S.  Weaver,  in  the  lands  described 
in  it.    The  only  way  in  which  the  complain- 
ant seeks  to  show  that  the  paper  is  not  a 
•deed  and  should  not  be  given  the  effect  of  a 
deed  is  by  reference  to  what  took  place  in 
the  suit  of  Josephine  M.  Lake  and  George 
Weaver,  the  heirs-at-law  of  Theodore  S.  Wea- 
Ter,  against  Josephine  T.  Weaver.     In  that 
«uit  it  was  found  that  this  deed,  as  between 
the  parties  to  that  suit,  was  one  which  could 
not   stand   as   an    absolute   transfer    if   the 
:amount  of  money  found  in  that  suit  to  be 
due  between  the  parties  to  that  suit  were 
paid    to   Josephine    T.    Weaver — or,    if   you 
choose  to  phrase  it  differently,  in  that  suit, 
as  between  the  parties  to  that  suit,  it  was 
found  that  this  deed  was  a  mortgage  upon 
which  there  was  a  certain  amoimt  of  money 
due,  and  the  right  was  given  to  the  com- 
plainants,   if    they    so    chose,    to    pay    that 
amoimt  of  money  and  get  the  land.     Now, 
it  seems  to  me  pcirfectly  clear  that  this  com- 
plainant is  on  one  or  the  other  horn  of  the 
dilemma.     If  she  says,   1  allege  that  this 
deed  was  a  mortgage,'  she  must  prove  it. 
Upon  the  most  casual  inspection  of  the  plead- 
ings and  proofs  it  appears  that  she  has  not 
proven  any  such  thing.     She  did  not  prove 
anything.     If   she  says,   'I  do  not  have  to 
prove  it  because  it  has  already  been  deter- 
mined,'  she   then   appeals   to   a  suit   which 
•either  binds  her  and  determines  it  for  the 
purpose-  of  this  suit — in  which  case  nothing 
further  can  be  said  on  her  behalf,  because 
the  amount  is  therein  fixed,  and  no  further 
Inquiry    will    be    allowed — or    else    it    does 
not  bind  her  and  does  not  bind  other  peo- 
ple, and  is  not  relevant  in  her  behalf  at  all. 
In   other   words,  either  tiiere   is  an  entire 
lack  of  proof  on  behalf  of  the  Qomplainant 
of  any  right  of   action   whatever,   and   she 
must  fail  for  that  reason;  or  else,  by  ap- 
pealing to  the  judgment  and  proceedings  in 
the  other  cause  she  concedes  that  they  are 
Televant  to  tiiis  suit,  because  they  are  res 
jidjudicata,  and  if  they  are  res  adjudicata, 
of  course  the  entire  matter  comprised  in  that 
judgment  is  settled  as  between  the  parties 
thereto  and  hereto.     If  that  other   suit  is 
relevant  to  this  suit  in  behalf  of  the  com- 
plainant, it  must  be  upon  the  theory  that 
it  is  settled  in  that  suit,  as  between  her,  this 
-complainant,  and  Josephine  T.  Weaver,  that 
that  paper  is  not  a  deed  but  a  mortgage. 
The  only  way  that  it  became  settled  was  in 
the  other  suit.    Therefore,  we  must  find  out 
what  the  judgment  was  in  that  other  suit. 


and  consider  all  of  its  elements  as  res  ad- 
judicata in  this  suit,  and  one  of  those  ele- 
ments undoubtedly  was  the  amount  which, 
in  that  suit,  was  ascertained  to  be  due  upon 
the  paper  considered  as  a  mortgage.  For 
these  reasons  (which  I  shall  not  amplify  be- 
cause I  have  stated  them  as  clearly  as  I 
can),  and  which  are  either  clearly  disposi- 
tive of  the  case  or  are  not  so  because  of 
some  reason  that  I  cannot  comprehend,  my 
conclusion  is  that  this  bill  must  be  dis- 
missed, and  I  shall  so  advise." 

Where  a  person  first  appeared  as  an  in- 
dividual landowner  in  an  action  for  an  in- 
junction to  restrain  a  certain  district  board 
from  opening  a  public  road  and  a  judgment 
was  rendered  against  him  this  judgment  was 
held  to  be  a  bar  to  a  subsequent  action  for 
the  same  relief  by  the  same  plaintiff  suing 
as  a  taxpayer.  Fit^erald  v.  DeSoto  Special 
Road  Dist.  (Mo.)  195  S.  W.  695. 
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Canlem  of  Gooda  —  DelAj  of  Coastsnee 
in  RemoTiai:  Goods* 

Where  potatoes  shipped  by  rail  and  steamer 
have  been  in  the  steamship  company's  ware- 
house at  destination  to  the  knowledge  of  the 
consignee  more  than  six  days,  the  railroad 
which  handled  the  shipment  is  not  liable  for 
loss  by  freezing;  its  carrier's  liability  hav- 
ing terminated. 

[See  note  at  end  of  this  case.] 

Delay  la  Traasportatioa  —  Proziaiate 
Caase  of  Daaiage. 

Where  potatoes  shipped  by  rail  reached 
destination  three  days  fate,  but  it  could  not 
be  said  with  an^  certainty  that  if  they  had 
reached  destination  on  schedule  none  of  them 
would  have  been  frozen,  the  railroad  was  not 
liable  to  the  shippers  for  damages  from 
freezing. 

Error  to  Gireuit  Oourt^  Ionia  county: 
Davzs^  Judge. 


Action  by  Thonms  Barber  et  al.,  plain 
tiffs,  against  Detroit,  Grand  HaTen  and  Mil 
waukee  Railway  Company,  defendant  Judg 
ment  for  plaintiffs.  Defendant  brings  error 
The     facts    are     stated     in     the    opinion 
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Harrison  Oeer,  W,  K.  WilUama  and  L.  W. 
Smith  for  appellant. 

Ellis  &  EU\9,  J.  Clyde  Wait  and  B,  A.  Ool- 
toell  for  appellees. 

[W3]  Moore,  J.— Thomas  S.  Barber,  Gil- 
bert Ayers,  VVinfield  S.  Allen,  and  Charles 
E.  Huhn,  copartners  doing  business  under 
the  name  of  the  Saranac  Produce  Company, 
[644]  brought  this  action  May  8,  1915,  seek- 
ing to  recover  damages  for  loss  through  the 
freezing  of  potatoes  shipped  during  the  win- 
ter of  1911-1912;  two  cars  were  consigned 
to  Norfolk,  Va.,  and  two  to  Pittsburg,  Pa. 
From  a  judgment  for  the  plaintitl's  of  $1,324.- 
27,  the  case  is  brought  here  on  writ  of  error. 

The  errors  relied  upon  are  discussed  under 
the  following  heads: 

(1)  The  judge  erred  in  refusing  to  direct 
verdict  for  detcudant  as  requested. 

(2)  The  juv.ge  erred  in  holding  there  was 
a  question  for  the  jury  as  to  whether  there 
has  been  a  deviation  from  the  route  which 
liad  orally  been  agreed  upon  or  understood 
between  the  carrier  and  Mr.  Huhn,  manager 
for  plaintiffs. 

(3)  it  was  error  to  submit  the  question 
of  whether  there  had  been  an  oral  agreement 
as  to  the  routing  which  the  Norfolk  ship- 
ments should  take. 

(4)  It  was  error  to  hold  that  the  burden 
of  proof  was  on  defendant  to  show  the  plain- 
tiffs understood  the  routes  inserted  in  the 
bills  of  lading  covering  the  Norfolk  ship- 
ments. 

(5)  It  was  error  to  submit  to  the  jury  the 
question  of  defendant's  liability  for  the 
Pittsbufg  shipments. 

(6)  It  was  error  for  the  trial  judge  to 
charge  the  jury  that  demurrage  is  an  exten- 
sion of  freight  rates. 

It  was  the  claim  of  the  plaintiffs  that  they 
had  shipped  produce  in  refrigerator  cars  fur- 
nished by  defendant  which  was  carried 
through  to  Norfolk  in  the  same  car  into 
which  it  was  loaded  at  Saranac.  They  claim 
they  ordered  two  refrigerator  cars  for  pota- 
toes to  go  to  Norfolk,  and  that  the  agent 
knew  for  what  purpose  they  were  ordered; 
that  the  cars  were  furnished  and  were  loaded 
with  potatoes,  and  the  plaintiff  in  each  in- 
stance made  out  a  bill  of  lading  in  triplicate, 
giving  the  number  of  the  car,  its  contents, 
and  the  destination  of  the  shipment,  but  did 
not  put  in  the  route  by  which  the  shipment 
would  be  made.  The  bill  of  lading  was  then 
turned  over  to  tbe  local  agent  of  [645]  the 
defendant,  who  put  in  the  route  the  shipment 
was  to  take  and  signed  the  triplicates,  re- 
taininir  one  and  return insr  the  other  two  to 
the  plftintiifB.  The  plaintiffs  claim  that  the 
two  cars  were  ordered  ana  loaded  as  through 
cars  to  Norfolk,  Va.,  and  that  the  agent 
should  have  so  routed  them,  and  that  instead 


of  doing  so  he  routed  them  so  that  the  car» 
went  only  to  Baltimore,  where  the  potatoes 
were  transferred  to  a  packet  steamer  which 
conveyed  them  to  Norfolk.  Defendant  claims 
plaintiffs  knew  just  how  the  potatoes  were 
routed.  This  claim  will  be  stated  more  in 
detail  later. 

We  quote  from  the  brief  of  counsel  for 
the  plaintiff: 

''Plaintiffs  claim  from  the  above  statement 
of  facts,  that,  they  having  selected  the  mode 
of  transportation,  to  wit^  in  refrigerator 
cars,  such'  mode  should  not  be  changed  by 
the  defendant,  and  while  the  defendant  was 
entitled  to  send  the  refrigerator  cars  over 
any  line  which  could  transport  such  cars, 
and  which  would  be  equally  advantageous  to 
the  plaintiffs,  it  was  not  authorized  to  send 
said  potatoes,  unprotected  by  refrigerator 
cars,  on  a  packet  line,  and  defendant  was 
not  authorized  to  use  a  line  over  whi(^  cars 
could  not  be  sent,  and  therefore  the  defendant 
wrongfully  changed  the  mode  or  manner  of 
shipment,*  and  used  that  as  an  excuse  to 
ship  the  produce  over  a  line  not  authorized, 
and  by  reason  of  the  change  of  mode  of  ship- 
ment, defendant  became  an  insurer,  and  that 
while  the  plaintiffs  should  conduct  them- 
selves as  an  ordinary  prudent  man  would  to 
make  the  damages  as  small  as  they  reason- 
ably could,  still  the  entire  net  loss  occa- 
sioned by  the  change  of  method  and  route 
of  shipment  must  fall  upon  the  defendant." 

The  trial  judge  charged  the  jury  in  part 
as  follows: 

"One  of  the  first  things  for  you  to  con- 
sider in  this  case  and  determine  is:     What 
was  the  contract  between  the  plaintiff  and 
the  defendant  relative  to  the  shipments  made 
to  Norfolk,  Va.?     If  you  find  from  the  evi- 
dence that  the  plaintiff  ordered  refrigerator 
cars  to  ship  potatoes  in  to  be  delivered  on 
the  railroad  [646]  tracks  at  Norfolk  in  the 
cars,   and   that  the  defendant  by  its  agent 
furnished  the  cars  for  that  purpose,  and  that 
they  were  loaded  with  potatoes  as  agreed  by 
the  parties,  and  that  after  they  were  loaded 
and  the  cars  closed  the  plaintiff  took  to  the 
defendant's    agent    a    statement    containing 
the  contents  of  the  cars,  or  car,  as  the  case 
might  be,  one  at  a  time,  and  that  the  de- 
fendant knew  that  the  plaintiffs  intended  and 
had  directed  that  the  cars  should  be  shipped 
by  rail  to  Norfolk,  then  it  was  the  duty  of 
the  defendant  to  ship  the  cars  by  rail  to 
Norfolk,  and  the  defendant  would  have  no 
right  to  ship  them  any  other  way  without 
the  knowledge  or  consent  of  the  plaintiffs. 
The  fact,  if  you  find  it  to  be  a  fact,  that 
the  agent  of  the  defendant  inserted  a  differ- 
ent routing  in  the  bills  of  lading  and  turned 
tlie  same  over  to  the  plaintiffs,  or  their  agent, 
would  have  no  force  or  effect  in  this  case, 
unless  you  find  tiiat  before  the  goods  were 
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sliipped  fhe  effect  of  such  routing,  and  that 
BUdb  routing  would  amount  to  sending  the 
car  part  of  the  way  by  rail  and  the  contents 
the  rest  of  the  way  by  water,  was  understood 
and  known  to  the  plaintiffs,  and  they  con- 
sented thereto  (when  I  say  plaintiffs  I  mean 
Mr.  Huhn;  whatever  was  done  by  Mr.  Huhn 
was  done  by  the  plaintiffs  he  represented). 
That  is  to  say,  if  the  plaintiffs  had  made 
an  oral  contract  or  agreement  where  and  how 
these  cars  should  be  shipped  and  they  loaded 
the  cars  with  that  intention  and  under  such 
contract,  then  they  had  the  right  to  rely 
on  the  oral  contract,  and  if  the  defendant 
by  its  agent  inserted  a  different  routing 
without  the  knowledge  or  consent  of  the 
plaintiffs,  such  routing  in  the  bill  of  lading 
would  have  no  force  or  effect  in  this  case; 
and  in  such  case  it  would  be  the  duty  of 
the  defendant  to  ship  these  cars  all  of  the 
way  by  rail  and  deliver  them  at  Norfolk, 
Va.,  with  the  contents  in  the  cars,  or  else 
be  liable  for  such  damage  as  might  occur  by 
reason  of  their  deviation  fro^i  the  under- 
standing that  had  been  made.    .    .    . 

"In  determining*  who  is  right  concerning 
the  oral  contract,  you  should  take  inta  con- 
sideration all  of  the  surrounding  circum- 
stances, the  time  of  the  year,  the  object  and 
the  purpose  for  which  refrigerator  cars  were 
ordered,  the  manner  in  which  they  were  pro- 
tected and  loaded,  the  rights  of  the  parties 
concerning  [647]  the  use  of  the  cars  at  Nor- 
folk on  their  arrival,  and  all  other  facta 
that  will  show  you  what  the  object  and  pur- 
pose of  these  parties-  were  at  the  time  the 
refrigerator  cars  were  ordered  and  furnished^ 
aad  from  such  facts  and  the  papers  you  are 
to  determine  whether  there  was  a  prior  oral 
agreement,  and  whether  the  defendant  did 
agree  to  ship  the  cars  all  rail  to  Norfolk. 

"The  printed  matter  which  appears  upon 
the  back  of  the  contract  that  was  made  in  this 
case  must  be  taken  as  a  part  of  the  conditions 
of  the  contract,  and  by  which  it  appears 
these  parties  had  48  hours  as  a  reasonable 
time  in  which  to  take  the  potatoes  from 
the  car  after  it  reached  Norfolk,  and  as  much 
further  reasonable  time  as  they  might  desire 
by  paying  demurrage  fees  of  so  much  for 
each  day.  I  do  not  mean  by  that  a  man 
can,  for  weeks  or  months,  regardless  of  the 
necessities  of  the  occasion,  keep  cars  in  de- 
murrage, and  still  say  that  the  company 
would  be  held  for  what  might  happen  to 
them  during  that  time.  The  reasonable  time 
fixed  by  both  parties  in  which  some  atten- 
tion should  have  been  paid  to  the  matter 
was  48  hours. 

"Provided,  now,  that  their  minds  met,  and 
that  they  agreed  upon  the  shipping  that  was 
finally  made.  If  the  shippiAg  was  not  made 
over  the  road  as  agreed  upon  as  indicated 
by  the  plaintiffs,  then,  of  course,  there  ie  a 


different  theory  will  obtain  in  this  case; 
there  is  a  greater  liability  as  against  the 
defendant.  A  party  shipping  in  the  ordinary 
v&y>  by  rule  they  would  have  their  48  hours 
in  which  to  make  some  move  to  protect  their 
potatoes  or  remove  them,  and  further  time 
for  their  removal  and  protection  if  it  be- 
comes necessary  by  paying  demurrage  rates, 
which  is  an  extension  of  freight  rates  to- 
them." 

^o  state  the  claim  of  defendant  more  in 
detail  it  is  that  the  cars  ordered  and  fur- 
nished were  Baltimore  &  Ohio  cars,  and  that 
the  station  agent  explained  to  the  manager 
of  the  plaintiff  that  these  cars  could  go  no- 
farther  than  to  Baltimore,  when  the  potatoes* 
would  be  transferred  to  the  packet  steamer 
and  thus  conveyed  to  their  destination  at 
Norfolk.  He  also  testified  [648]  that  he  put 
this  routing  in  the  bills  of  lading  which  he 
delivered  to  the  plaintiff,  and  when  they  were 
produced  they  so  show,  but  plaintiff  explain s- 
that  he  did  not  notice  the  routing  in  them, 
and  testified  that  he  never  heard  of  the  pack- 
et steamer  line  until  notified  by  the  consignee 
that  the  potatoes  came  by  the  packet  steam- 
er line. 

The  claim  of  the  station  agent  would  seem 
to  be  corroborated,  not  only  by  the  bills  of 
lading,  but  by  the  following  letter: 

Saranac,  Michigan,  December  II,  I9I2. 
Mr.  E.  Arnold, 

Freight  Claim  Agent  of  the  Grand  Trimk 
Kailroad,  Montreal. 

Dear  Sir:  We  have  deferred  replying  to- 
your  favor  of  November  sixth  relative  to- 
claim  No.  36318  of  $869.91  for  damage  by 
freezing  of  B.  &  0.  14697,  4137  and  14137 
in  which  we  communicated  further  with  the. 
consignee  and  I  enclose  you  copy  of  his  let- 
ter. We  would  further  state  our  instructions 
to  your  agent  at  Saranac  were  to  route  cars 
by  N.  &  W.  which  he  refused  to  do,  claiming 
he  was  compelled  to  route  B.  &  0.  cars  Bal- 
timore Steam  Packet  Go.  If  cars  had  been 
routed  N.  &  W.  the  same  as  all  of  our  pre- 
vious shipments,  there  woidd  have  been  no 
necessity  for  unloading  and  putting  in  ware- 
house, cars  could  have  been  heated  during 
cold  weather  if  necessary.  We  are  satisfied 
our  claim  is  legitimate  and  we  shall  endeav- 
or to  collect  the  claim.  Kindly  return  ouf 
papers  referring  to  ...  at  once  in  order 
that  we  may  proceed  further  as  we  may  be 
advised. 

Very  respectfully, 

Saranac  Produce  Gompany. 

The  writer  of  the  letter  explained  that  •a 
a  year  had  elapsed  between  the  shipment  of 
the  potatoes,  and  the  writing  of  the  letter, 
and  that  he  must  have  confused  subsequent 
talks  he  had  with  the  station  agent  with  the 
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conversation  he  had  at  the  time  of  the  ship-  Date.                       Maximum.       Minimum. 

ment  January    6 37  d^rreea      11  degrees. 

There  is  a  phase  of  the  case  disclosed  by  „          ^    """   tt       u            17        « 

the   record   that   makes   it   unnecessary  and  „          8    ***'*'    53       "            21        ** 

unprofitable  to  dwell  [649]  upon  the  contra-  «          9    !!!..!    48       **            28        •* 

dictory  claims  of  what  was  said  at  the  time  «         10    !!!.!!    42       **            25        * 

of  the  shipment,  and  whether  the  charge  of  «        n    39       **  30        ** 

the  court  based  thereon  is  error.    During  the     .       *•        12    34       **  20        ** 

progress  of  the  trial  the  plaintiff,  against  the  "         13    20       "  13        ** 

objection  of  the  defendant,  was  permitted  to  ^        1*    26       ^  14        ^ 

amend   his   declaration.     The   record   shows  „        J^    ^^       ^,  •         ^^        „ 

the  following:  „        17    "*/.i'    36       "            10        • 

"Mr.   Ellis :   We   claim   they  were   routed  «        18     * !   * !    53       "            35        ** 

<Jontrary  to  agreement;  that  they  were  sent  «        19    !!!!!!    60       "            32        " 
over  a  packet  line  from  Baltimore ;  that  when 

we  took  them,  when  they  were  delivered  over  During  this    cold  weather   J.   W.    Leigh, 

to  us,  instead  of  being  delivered  in  the  cars,  one  of  the  consignees,  went  to  the  warehouse 

they  were  unloaded  in  an  open  warehouse,  to  protect  the  potatoes  as  appears  in  his  tea- 

and  at  that  time  they  froze.  timony. 

"Mr.  8nUih:  At  the  time  they  were  un-  The  deposition  of  Mr.  Leigh  was  offered 

loaded  in  Baltimore?  in  evidence  by  the  plaintiff.     In  it  appears 

"Mr.  Ellis:  That  is,  they  were  frozen — I  the  following: 

don't  care  whether  frozen  in  the  warehouse,  "Q.  In  what  condition  were  these  potatoes 

but  they  weren't  delivered  to  us  so  we  could  when  they  arrived  here  (Norfolk)  ?. 

use  them.  "A.  I  oould  not  say  posilavely.    They  ar« 

"The   Court:   Where  do   you  claim   they  rived  at  a  time  when  potatoes  were  not  sell- 
were  frozen?  ing,  just  around  the  Christmas  season,  and 

"Mr.  Ellis:  I  don't  know  where  they  were  I  had  no  reason  to  suppose  there  was  any 

frozen,  but  when  we  found  them  they  were  thing  wrong  with  them,  and  I  do  not  think 

frozen.     They  were  lost  as  we  claim,   and  I  went  to  look  at  tfiem  just  at  that  time;  I 

when  they  changed  th^  manner  in  which  they  am  not  positive  of  that.     I  was  making  ef- 

should  have  been  shipped,  they  became  war-  forts  to  sell  the  potatoes,  and,  as  I  said,  I 

rantors;  that  is  all."  had  no  reason  to  suppose  there  was  anything 

Whatever  was  said  or  done  at  the  time  the  wrong  with  them.     .    .    .     The   [651]  cold 

potatoes  were  shipped  they  in  fact  reached  weather  set  in,  I  think,  about  the  4th,  or 

Norfolk.     The   potatoes   which  were   loaded  5th  of  January.     I  got  some  tarpaulin  and 

December  12th  reached  Norfolk  December  22,  put  over  one  lot,  and  the  other  lot  I  do  n^t 

1911.    The  potatoes  that  were  loaded  in  the  know  whether  I  could  get  anything  to  put 

other    car    reached    Norfolk    December    28,  over  that  or  not,  I  think  I  put  some  bags 

1911.     They  were  both  consigned  to  J.  W.  over  it,  the  only  thing  I  could  get  hold  of 

Leigh  &  Co.,  who  were  commission  merchants  at  that  time.     The  weather  was  very  cold, 

and  were  to  sell  the  potatoes,  and  after  de-  colder  than  we  had  experienced  for  a  number 

ducting  commission  and  proper  charges  were  of  years.     I  think  the  river  was  frozen  at 

to  remit  to  the  plaintiff  the  proceeds  which  the  time.     I  knew  the  potatoes  were  frozen 

they  afterwards  did,  for  the  potatoes  were  as   soon   as  the  cold  weather  eame   on.     I 

not  all  frozen.     On  the  same  day  the  pota-  didn't  know  to  what  extent,  as  I  couldn't  tell 

toes    arrived,  the    consignees   were   notified.  that  until  the  weather  moderated.    When  the 

The  first  load  of  potatoes  was  not  removed  weather  moderates  frozen  potatoes  start  run- 

from    the    warehouse    until    January    19th,  ning  water. 

and  the  other  load  until  January  11th.   The  "Q.  Did  you  make  every  effort  to  try  to 

potatoes  were  in  sacks,  and  upon  their  ar-  sell  the  potatoes  in  the  meantime? 

rival    were    put   into    the    warehouse.     The  "A.  Yes. 

monthly  weather  reports  [650]  kept  for  the  *'Q-  Why  were  you  not  successful? 
United  States  department  of  agriculture  *'A,  The  produce  trade  were  not  buying 
show  the  maximum  and  minimum  tempera-  potatoes  at  that  time.  It  was  during  the 
tures  between  December  22,  1911,  and  Jan-  holiday  season,  and  trade  were  buying  holi- 
uary  4,  1912,  to  be  70  degrees  and  30  de-  day  goods.  ...  I  don't  recall  the  day 
grees,  respectively.  These  reports  further  I  went  down  to  the  dock  and  took  the  pre- 
show  that  upon  but  two  occasions .  between  cautions  I  have  testified  to.  I  don't  recall 
the  above-mentioned  dates  did  the  tempera-  the  date,  but  it  was  when  the  weather  seemed 
ture  at  Norfolk  reach  the  freezing  point,  cold  enough  to  require  it.  I  was  familiar 
namely,  December  28th,  32  degrees,  and  De-  with  the  location  of  the  dock,  and  was  there 
cember  29th,  30  degrees  for  part  of  the  24  a  number  of  times.  I  knew  ^e  sort  of  ware- 
hours.     The  weather  report  shows:  house   it   was,   and  the  facilities   that   the 


BASBBK  ▼.  DSTSOXT,  ETC.  R.  CO. 

197  Mich.  6^S. 


1113 


M. 


M< 


steamboat  people  had  for  storage.  I  may 
have  received  additional  notices  from  the 
company  of  the  shipments  and  a  request  to 
receipt  for  them  and  remove  them.  .  .  . 
I  made  no  protest  to  the  Baltimore  Steam 
Packet  Company,  as  I  remember,  concerning 
the  location  of  these  piotatoes  in  their  ware- 
house. So  far  as  I  could  see  one  part  of 
the  warehouse  was  as  good  as  another. 

"Q.  If  you  had  disposed  to  do  so,  oould 
you  have  removed  these  shipments  at  any 
time  after  their  arrival  in  Norfolk  by  pay- 
ment of  the  freight  T  , 

'A.  Yes,  if  I  had  a  place  for  them. 

'Q.  But  having  no  place  for  them,  and  hav- 
ing no  sale  for  them,  you  allowed  them  to 
remain  there  until  you  oould  sell  them  late 
in  January? 

"A.  Yes." 

Hie  case  of  the  United  Fruit  Go.  v.  New 
York,  etc  Transp.  Co.  8  I*R.A.(N.S.)  240, 
104  Md.  567,  66  AtL  416,  [652]  10  Ann. 
Cas.  437,  is  one  in  which  various  questions 
involved  in  the  case  before  us  are  discussed. 
In  the  opinion  appears  the  following: 

''There  is  a  decided  conflict  in  the  author- 
ities as  to  when  the  carrier's  liability  as  such 
ceases  and  its  liability  as  warehouseman  only 
begins.  One  class  of  cases  adopts  what  is 
known  as  the  'Massachusetts  rule,'  while  an- 
other class  of  cases  follows  what  is  called 
the  'New  Hampshire  doctrine.'  The  Massa^ 
chusetts  rule  is  this:  When  the  transit  is 
ended,  and  the  carrier  has  placed  the  goods 
in  his  wkrehouse  to  await  the  delivery  to  the 
consignee,  his  liability  as  carrier  is  ended 
also,  though  no  notice  is  given  to  the  con- 
signee, and  he  is  responsible  as  warehouse- 
man (mly.  Thomas  v.  Boston,  etc.  R.  Corp. 
10  Mete.  (Mass.)  472,  43  Am.  Dec.  444, 
approved  in  Norway  Plains  Co.  v.  Boston, 
etc.  B.  Co.  1  Gray  (Mass.)  263,  61  Am.  Dec. 
423.  This  rule  has  beeii  adopted  or  followed 
in  Georgia,  Blinois,  Indiana,  Iowa,  Missouri, 
North  Carolina,  New  Jersey,  and  Pennsyl- 
vania. The  New  Hampshire  doctrine  holds 
that  the  carrier's  liability  as  insurer  con- 
tinues after  the  arrival  of  the  goods  at  their 
destination  and  until  the  consignee  has  had 
a  reasonable  time  in  which  to  call  for  and 
remove  them,  and  that  the  carrier  is  bound 
to  notify  the  consignee  of  the  arrival  of  the 
goods,  and  that  the  reasonable  time  does  not 
begin  to  run  until  such  notice,  where  prac- 
ticable, has  been  given.  Moses  v.  Boston,  etc. 
R.  Co.  32  N.  H.  623,  64  Am.  Dee.  381,  where 
it  was  said,  in  commenting  on  the  rule  laid 
down  in  Norway  Plains  Co.  v.  Boston,  etc. 
R.  Co.  supra,  that  the  Massachusetts  rule 
w«s  of  'a  plain,  precise  and  practical  char- 
acter,' but  that  Isy  it  the  salutary  and  ap- 
proved principles  of  the  common  law  are 
sacrificed  to  considerations  of  convenience 
and  expediency.'  The  lead  of  New  Hamp- 
shii^   has   been   followed   by  the   courts  of 


Alabama,  California,  Connecticut,  Kansas, 
Kentucky,  Louisiana,  Michigan,  Minnesota, 
Nebraska,  New  York,  Ohio,  Vermont,  and 
Texas.  .  .  .  The  precise  question  we  are 
considering  does  not  seem  to  have  been  passed 
on  in  Maryland.  We  adopt  as  the  more  rea- 
sonable view  the  New  Hampshire  rule,  and 
the  doctrine  of  the  English  cases;  and  this 
brings  us  to  inquire  what  is  a  reasonable 
time  within  which,  [653]  after  notice  to  the 
consignee  of  the  arrival  of  the  goods,  he  is 
required  to  remove  them  if  he  does  not  wish 
the  liability  of  the  carrier  as  such  to  ter- 
minate Willie  the  goods  are  still  actually  un- 
delivered. Ileasonable  time'  has  been  de- 
fined as  being  such  time  as  would  enable  one 
who  resided  in  the  vicinity  of  the  place  of 
delivery,  and  was  informed  of  the  probable 
time  of  the  arrival  of  the  goods  and  of  the 
course  of  the  carrier's  business,  to  inspect 
and  remove  the  goods  during  business  hours. 
6  Am.  &  £ng.  £nc.  of  Law  (2d  ed.)  ^70, 
and  cases  cited  in  note  3.  Thus  where  the 
consignee  was  notified  after  10  o'clock  Sat- 
urday morning  of  the  arrival  of  his  goods, 
and  the  day  was  a  very  stormy  one,  it  was 
held  that  a  finding  that  the  following  Mon- 
day morning  was  a  reasonable  time  for  re- 
moval would  not  be  disturbed  on  appeal. 
Solomon  v.  Philadelphia,  etc.  Express  Steam- 
boat Co.  2  Daly  (N.  Y.)  104.  In  Lemke  v. 
Chicago,  etc.  R.  Co.  39  Wis.  449,  where  it 
appeared  that  the  godds  arrived  at  the  place 
of  destination  on  a  Saturday  evening,  and 
were  destroyed  by  an  accidental  fire  on  the 
Tuesday  following,  about  noon,  it  was  held 
that  the  owner  bad  had  a  reasonable  time 
in  which  to  remove  them,  and  that  the  com- 
pany's liability  as  insurer  had  ceased.  In 
the  case  at  bar  the  goods  arrived  early  on 
Friday  morning,  and  notice  of  their  arrival 
was  given  to  the  consignee  some  time  be- 
fore noon  of  the  same  day.  There  was  the 
rest  of  that  day  and  the  whole  of  the  en- 
suing day,  Saturday,  during  which  the  con- 
signee could  have  removed  the  goods  from 
the  wharf  of  the  appellee.  That  period  was 
a  reasonable  time  within  which  the  consignee 
could  have  removed  the  goods.  When  the 
facts  are  undisputed,  the  question  of  what 
is  a  reasonable  time  is  one  of  law.  6  Cyc. 
p.  465,  note  47." 

In  that  case  it  was  held  that  a  delay  of 
li  business  days  after  notice  to  a  consignee 
of  the  arrival  of  his  goods  terminates  the 
liability  of  the  carrier  as  such.  In  the  notes 
there  is  an  interesting  discussion,  citing- 
cases,  as  to  what  constitutes  reasonable  time. 

In  the  case  of  Stapleton  t.  Grand  Ti'unk 
R.  Co.  183  Mich.  187,  94  N.  W.  739,  there 
is  a  discussion  of  the  duties  and  liabilities  of 
carriers  of  goods  and  of  consignees  of  goods, 
with  [664]  quotations  from  many  standard 
authorities.  The  case  is  so  accessible  that 
we  content  ourselves  by  referring  to  it.    One 
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may  scan  the  record  of  the  case  before  us 
in  vain  for  any  testimony  frOm  which  the 
inference  may  be  fairly  drawn  that  the  po- 
tatoes were  frozen  previous  to  the  6th  day 
of  January,  1912.  At  that  time  one  load  of 
them  had  been  in  the  warehouse  to  the 
knowledge  of  the  consignee  more  than  six 
days,  and  the  other  one  more  than  12  days. 
It  is  not  believed  a  case  can  be  found  in  the 
books  that  holds  the  carrier  liable  under  such 
circumstances.  As  to  the  Norfolk  shipment 
the  trial  judge  should  have  directed  a  ver- 
dict in  favor  of  the  defendant. 

We  may  now  consider  the  shipments  made 
to  Pittsburg.  These  shipments  were  made  in 
refrigerator  cars  in  which  stoves  might  have 
been  placed  but  were  not.  One  of  the  cars 
was  consigned  January  5,  1912.  It  arrived 
at  Pittsburg  January  13th,  and  the  consig- 
nees were  notified  at  once.  Some  of  the 
potatoes  were  frozen.  The  second  car  was 
consigned  February  28th,  and  arrived  early 
in  the  morning  of  March  9th,  and  within 
two  hours  the  consignees  were  notified.  Some 
of  these  potatoes  were  frozen. 

It  is  the  claim  of  the  plaintiff  that  each 
-of  these  cars  should  have  reached  Pittsburg 
three  days  earlier  than  they  did,  and  that 
because  of  the  delay  the  defendant  should 
pay  for  the  frozen  potatoes.  It  is  not  shown 
at  what  time  the  potatoes  were  frozen. 

In  the  case  of  Uie  Michigan  Cent.  R.  Go. 
V.  Burrows,  33  Mich.  6,  a  claim  was  made 
for  damages  because  of  the  freezing  of  apples 
which  it  was  claimed  was  caused  by  delay 
in  transportation.  In  the  opinion  occurs  the 
following : 

''If  in  the  ordinary  course  of  events  a  cer- 
tain result  usually  follows  from  a  given 
cause,  then  we  may  well  consider  the  imme- 
diate relation  of  the  one  to  the  other  to  be 
established.  Cold,  freezing  weather  does  not, 
[655]  however,  in  the  ordinary  course  of 
events,  follow  from  mere  delay;  such  is  not 
the  natural  and  direct  result  of  the  delay.  It 
is  true  that  in  certain  climates  and  at  certain 
seasons  such  an  injury  would  be  much  more 
likely  to  result  from  delay,  while  at  others 
there  would  be  not  even  a  possibility  of  such 
a  result  fallowing.  It  is  very  evident,  there- 
fore, that  as  we  approach  the  one  or  the  other 
we  must  enter  upon  debatable  ground,  where 
it  would  be  very  difficult,  if  not  indeed,  im- 
possible, to  say  what  the  result  of  a  given 
delay  would  be.  Where  fruit  is  to  be  carried 
a  long  distance,  espeeially  in  such  a  country 
as  this,  where  the  climate  ia  so  changeable^ 
it  would  as  frequently  result  that  delay 
would  be  the  cause  of  averting  such  an  in- 
jury as  of  contributing  to  it.  It  may  be 
true  that  had  there  been  no  delay  whatever 
on  the  part  of  defendant,  the  loss  would  not 
have  happened.  The  law,  however,  cannot 
enter  upon  an  examination  of,  or  inquiry 
into,  all  the  concurring  circumstances  which 


may  have  assisted  in  producing  the  injvry, 
and  without  which  it  would  not  have  oc- 
curred. To  do  so  would  only  be  to  involve 
the  whole  matter  in  utter  uncertainty,  for 
when  once  we  leave  the  direct,  and  go  to  seek- 
ing after  remote  causes,  we  have  entered  up- 
on an  unending  sea  of  uncertainty,  and  any 
conclusion  which  should  be  reached  would  de- 
pend more  upon  conjecture  than  facts.  Lord 
Bacon  said:  'It  were  indefinite  for  the  law 
to  consider  the  causes  of  causes,  and  their 
impulsions  one  of  another;  therefore  it  eon- 
tenteth  itself  with  the  immediate  cause,  and 
judgeth  of  acts  by  that,  without  looking  to 
any  further  degree.'  Bacon's  Maxima.  The 
following  cases  are  so  directly  in  pointy  and 
the  reasoning  therein  ao  satisfactory,  that 
a  reference  thereto  will  render  any  farther 
discussion  unnecessary:  Denny  v.  New  York 
Cent.  R.  Co.  13  Gray  (Mass.)  481,  74  Am. 
Dec.  645;  Memphis,  etc.  R.  Co.  r.  Reeves, 
10  Wall.  178,  19  U.  S.  (L.  ed.)  909;  Morri- 
son V.  Davis,  20  Pa.  St.  171,  67  Am.  Dec 
695;  Hoadley  v.  Northern  Transp.  Co.  115 
Mass.  304,  15  Am.  Rep.  106." 

In  the  recent  case  of  Lardie  v.  Manistee^ 
etc  R.  Co.  192  Mich.  77,  158  N.  W.  31,  the 
defendant  was  sued  to  recover  damages  for 
the  freezing  of  potatoes.  Justice  Kuhn, 
speakihg  for  the  court,  cited  with  approval 
[656]  the  case  of  Michigan  Cent.  R.  Co.  v. 
Burrows,  supra,  and  it  was  held  there  was 
no  liability.  See  also  Herring  v.  Chesapeake, 
etc  R.  Co.  101  Va-  778,  45  S.  E.  322. 

In  the  instant,  case  can  it  be  skid  with 
any  certainty  that  if  the  potatoes  had 
reached  Pittsburg  within  the  five  days  which 
it  is  conceded  it  should  have  taken  to  reach 
there,  none  of  them  would  have  been  frosen? 
We  think  the  answer  would  have  been  mere 
conjecture.  Applying  the  principles  stated 
in  the  cases  cited  to  the  case  before  us,  we 
think  the  trial  judge  should  also  have 
directed  a  verdict  as  to  the  Pittsburg  ship- 
ments in  favor  of  the  defendant. 

The  case  is  reversed;  and,  as  no  different 
case  is  likely  to  be  made  on  a  new  trial,  none 
will  be  granted.  The  appellant  will  recover 
costs. 

Kuhn,  C.  J.,  and  Stone,  Ostrander,  Bird, 
Steere,  Brooke,  and  Fellows,  JJ.,  eoncuned. 
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Effect  of   Statute,    1117. 
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al, 1119. 

Keasonableness  of  Time  as  Question  of  Law 
or  Fact,  1120. 

Particular  Periods  of  Time: 

Periods  Considered  Reasonable,  1121. 
Periods  Considered  Unreasonable,  1121. 


Introductory. 

Hiis  note  Ib  designed  to  review  the  recent 
•cases  passing  on  what  is  a  reasonable  time 
for  the  removal  of  goods  by  the  consignee 
thereof  from  the  premises  .  of  the  carrier. 
The  earlier  cases  are  collated  in  the  notes 
to  Lewis  V.  Louisville,  etc.  R.  Co.  21  Ann. 
<3as.  627,  and  Denver,  etc.  R.  Co.  v.  Peter- 
aon,  97  Am.  St.  Rep.  76,  91. 

What  constitutes  a  reasonable  time  with- 
in which  a  passenger  must  call  for  his  bag- 
gage after  its  arrival,  after  which  the  lia- 
bility of  the  carrier  as  such  terminates,  is 
discussed  in  the  notes  to  Tallman  v.  Chica- 
;go,  etc.  R.  Co.  16  Ann.  Cas.  711;  Wallace 
v.  Detroit,  etc.  R.  Co.  Ann.  Cas.  1915B  631; 
and  Denver,  etc.  R.  Co.  v.  Peterson,  97  Am. 
St  Rep.  76,  102. 

The  liability  of  a  carrier  holding  goods 
after  their  arrival  at  their  destination  at 
the  request  of  and  for  the  convenience  of  the 
consignee,  is  treated  in  the  note  to  United 
Fruit  Co.  ▼.  New  York  Transp.  Co.  10  Ann. 
Caa.  437. 

NecesBUy  of  Notice  to  Consignee. 

NonCB  BT  RAILBOAIft. 

View  that  Notice  I»  UnneoeaMry. 

It  has  been  held  in  some  jurisdictions  thai 
A  railroad  company  is  not  required  to  give 
notice  to  the  consignee  of  the  arrival  of  the 
goods  in  order  to  start  running  the  period 
of  reasonable  time  for  the  removal  of  the 
goods.  McCabe  v.  Atchison,  etc.  R.  Co.  154 
111.  App.  380;  Weyl  v.  Southern  Pac.  R.  Co. 
156  111.  App.  493;  Danciger  v.  Atchison,  etc. 
R.  Co.  (Mo.)  179  S.  W.  800;  Baltimore,  etc. 
R.  Co.  V.  Luella  Coal  Co.  74  W.  Va.  289,  81 
S.  E.  1044,  62  L.R.A.(N.S.)  398.  See  also 
Georgia  Cotton  Co.  v.  Central  of  Georgia  R. 
Co.  19  Ga.  App.  676,  91  S.  E.  933;  Layton 
V.  Charleston,  etc.  R.  Co.  90  S.  C.  323,  72  S. 
E.  988;  Belknap  v.  Baltimore,  etc.  R.  Co. 
79  W.  Va.  691,  91  S.  E.  666,  L.R.A.1917D 


916.     Compare  Jackson  v.  New  York  Cent, 
etc.  R.  Co.  167  111.  App.  461. 

In  Baltimore,  etc.  R.  Co.  v.  Luella  Coal, 
etc.  Co.  supra,  the  court  said:  "The  rule  re- 
specting the  time  when  the  extraordinary 
liability  of  a  carrier  ceases  is  not  uniform 
throughout  the  states  of  the  Union.  But  ac- 
cording to  the  rule  announced  in  Moses  v. 
Boston,  etc  R.  Co.  32  N.  H.  523,  known  as 
the  New  Hampshire  rule,  which  was  adopted 
by  this  court  in  Berry  v.  West  Virginia,  etc. 
R.  Co.  44  W.  Va.  638,  the  liability  as  carrier 
ceases,  not  on  the  arrival  of  the  goods,  but 
in  a  reasonable  time  thereafter,  without  no- 
tice to  the  consignee,  the  court  holding  that 
no  notice  to  the  consignee  was  necessary  to 
terminate  the  carrier's  liability  as  carrier." 

View  that  Notice  Is  Necessary. 

On  the  other  hand,  the  rule  which  prevails 
in  most  jurisdictions  is  that  the  consignee 
has  a  reasonable  time  for  removal  after  no- 
tice of  the  arrival  of  the  goods.  Arkadel- 
phia  Milling  Co.  v.  Smoker  Merchandise  Co. 
100  Ark.  37,  139  S.  W.  680;  Gibbons  v.  Ya- 
zoo, etc  R.  Co.  139  La.  671,  68  So.  506; 
Rustad  V.  Great  Northern  R.  Co.  .122  Minn. 
463,  142  N.  W.  727;  Yazoo,  etc.  R.  Co.  v. 
Bluni,  102  Miss.  303,  69  So.  92;  Bobbink  v. 
Erie  R.  Co.  82  N.  J.  L.  647,  82  Atl.  877; 
Champlin  v.  Erie  R.  Co.  (N,  J.)  103  Atl. 
807;  Podrat  v.  Narragansett  Pier  R.  Co.  32 
R.  I.  265,  78  Atl.  1041;  Rosenbaum  v.  North- 
ern Pac.  R.  Ca  (Wash.)  172  Pac.  238;  Uber 
V.  Chicago,  etc  R.  Co.  151  Wis.  431,  138  N. 
W.  57;  Duquette  v.  La  Compagie,  etc.  52 
Quebec  Super.  Ct.  188,  37  Dominion  L.  Rep. 
298,  23  La  Rev.  de  Jur.  416.  And  see  the 
reported  case. 

In  Arkadelphia  lulling  Co.  ▼.  Smoker 
Merchandise  Co.  supra,  the  court  said:  "The 
railroad  company  was  a  common  carrier  of 
goods,  and  as  such  undertook  to  transport 
'this  shipment  from  White  Springs  to  Arka- 
delphia. The  law  not  only  imposed  upon  it 
the  duty  to  carry  the  goods  safely,  but  it 
made  it  also  responsible  for  the  proper  de- 
livery thereof  at  the  point  of  destination 
and  made  it  during  the  course  of  transpor- 
tation an  insurer  of  the  goods  against  loss 
from  any  cause,  with  certain  exceptions. 
This  extraordinary  liability  as  an  insurer  of 
the  goods  continued  until  it  made  proper 
delivery  thereof  at  the  point  of  destination. 
.  .  .  The  liability  of  the  common  carrier 
ceases  with  delivery  of  the  goods  at  the  point 
of  destination  according  to  the  directions  of 
the  shipper,  or  according  to  the  usage  and 
custom  of  the  trade  at  such  place  of  destina- 
tion. This  delivery  may  be  actual,  or  it  may 
be  constructive;  and  in  either  case  the  lia- 
bility of  the  carrier  terminates  with  such 
delivery.     An  actual  delivery  of  goods   is 
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made  when  the  poBsession  is  turned  over  to 
the  consignee  or  his  duly  authorized  agent 
and  a  reasonable  time  has  been  given  him  in 
which  to  remove  the  goods.  When  such  de- 
livery is  thus  made,  the  carrier  is  fully  dis- 
charged from  further  liability.  ...  To 
constitute  constructive  delivery  the  carrier 
must  give  notice  to  the  consignee  or  his  duly 
authorized  agent,  if  that  is  all  practicable, 
of  the  arrival  of  the  goods,  and  must  also 
give  a  reasonable  opportunity  and  time  there- 
after for  the  consignee  or  his  agent  to  re- 
move same.  When  that  is  done  the  liability 
of  the  carrier  is  terminated,  whatever  its 
liability  may  otherwise  be." 

In  Podrat  v.  Narragansett  Pier  R.  Co.  32 
K.  I.  255,  78  Atl.  1041,  it  was  said:  "The 
third  condition  printed  upon  the  back  of  the 
bill  of  lading  contains  the  -  following :  'No 
carrier  shall  be  liable  for  loss  or  damages  not 
occurring  on  its  own  road,  or  its  portion  of 
the  through  route,  nor  after  said  property 
is  ready  for  delivery  to  the  next  carrier  or 
to  consignee.'  .  .  .  The  defendant's  last 
exception  is  founded  upon  the  court's  denial 
of  its  motion  for  a  new  trial.  The  defendant 
in  support  of  this  exception  relies  upon  con- 
dition 3  on  the  back  of  the  bill  of  lading 
and  hereinbefore  set  out,  and  claims  that  the 
Podrat  car  arrived  at  Narragansett  Pier  at 
3 :  30  P.M.,  and  was  checked  up  and  a  record  of 
the  contents  made  within  a  few  minutes,  and 
that  as  soon  as  this  record  was  made  the 
goods  were  ready  for  delivery  to  the  con- 
signee, and  that  under  the  terms  of  the  con- 
tract, namely  the  bill  of  lading,  the  liability 
of  the  carrier  terminated;  that  it  was  not 
thereafter  liable  as  carrier  for  loss  of  the 
goods.  That  might  be  the  case  after  due 
notice  was  given  to  the  consignee  that  the 
goods  were  ready  for  delivery,  but  until  such 
notice  had  been  given,  or  until  a  reasonable 
time  had  elapsed  within  which  the  consignee 
might  come  and  receive  his  goods,  the  lia- 
bility of  the  carrier  did  not  terminate."     > 

Effect  of  Custom. 

In  a  jurisdiction  holding  that  notice  is  un- 
necessary, it  has  been  held  that  a  custom  or 
usage  prevailing  in  a  particular  locality, 
however,  may  be  such  as  to  require  the  car- 
rier to  give  the  consignee  notice  of  the  arrival 
of  the  goods.  The  cdurt  discussing  this  ques- 
tion in  the  case  of  Seaboard  Air-Line  Ry.  v. 
Salios,  14  Ga<  App.  711,  82  S.  E.  59,  said: 
"In  the  present  case  the  obligation  of  the 
Seaboard  Air-Line  Railway  as  a  carrier  of 
freight,  under  this  section  of  the  code,  ceased 
when  the  goods  in  question  were  delivered  at 
their  destination,  unless  the  custom  of  the 
trade  at  that  point  established  a  different 
rule.  It  was  held  in  the  case  of  Greorgia,  etc. 
Hy.  T.  Pound,  111  Ga.  6,  36  a  E.  312,  that 


in  order  to  show  the  existence  of  a  custont 
varying  this  general  rule  at  a  particular 
place,  by  reason  of  the  railroad  company  hav- 
ing observed  a  usage  of  notifying  consignees 
of  the  arrival  of  goods,  'it  must  be  affirma- 
tively proved  that  this  usage  was  of  an  es- 
tablished and  general  nature,  and  that  the 
notices  given  in  pursuance  thereof  were  of 
such  character  as  to  indicate,  or  to  reasonably 
warrant  the  inference,  that  the  company  in- 
tended to  remain  liable  as  a  common  carrier 
until  the  consignee,  in  each  instance,  had  had 
reasonable  time  and  opportunity  to  remove 
his  goods  from  its  custody.'  Such  a  custom 
was  not  sufficiently  proved  in  this  case.  One 
oi  the  witnesses  testified  that  he  was  a  mer- 
chant of  the  city  of  Elberton  (the  place  to 
which  this  fruit  was  shipped),  and  had  re- 
ceived goods  at  that  point  arriving  over  the 
defendant's  road,  and  that  it  had  been  cus- 
tomary as  to  such  goods  for  the  defendant 
company  to  give  notice  to  him,  either  by  tele- 
phone or  mail,  of  their  arrwal,  and,  on  the 
arrival  of  perishable  goods,  for  the  company 
to  notify  him  either  by  telephone  or  message; 
and  two  other  merchants  of  the  town  testified 
substantially  to  the  same  effect.  Besides 
these,  two  former  employees  of  the  defendant 
company's  freight  department  testified  that 
when  working  for  the  company  they  usually 
notified  consignees  of  the  arrival  of  perish* 
able  freight  as  soon  as  it  was  checked  up. 
The  testimony  of  these  witnesses  was  not 
sufficient  to  establish  a  custom  of  such  gen- 
eral usage  as  to  become  by  Implication  a 
part  of  the  contract  of  shipment,  and  to  bind 
the  railroad  company  to  its  observance.  Snch 
a  custom  was  not  sufficiently  proved  by  evi- 
dence which  showed  that  occasionally  the  rail- 
road company,  through  its  agents,  was  in  the 
habit  of  notifying  one  or  more  of  its  cus- 
tomers of  the  arrival  of  shipments  to  them 
of  perishable  goods.  Such  conduct  may  have 
been  intended  as  acta  of  accommodation  to 
its  customers;  if  so,  it  should  not  and  can- 
not be  construed  to  amount  to  a  binding  obli- 
gation on  the  part  of  the  company  to  con- 
tinue such  accommodation  at  that  point.  A 
habit  of  notifying  customers  would  not  have 
this  effect  unless  the  custom  was  to  notify  all 
customers  at  all  times,  or  was  so  general  as 
necessarily  to  lead  to  the  inference  that  each 
customer  of  the  railroad  company  at  that 
point  under  the  same  circumstances,  would 
be  entitled  as  matter  of  right  to  be  accorded 
the  same  treatment  with  reference  to  ship- 
ments made  to  them.  Especially  is  this  true 
as  to  the  plaintiff  in  this  case,  for  nowhere 
in  his  testimony  does  he  refer  to  such  a  cus- 
tom or  claim  that  any  such  custom  was  ever 
observed  by  the  defendant  as  to  any  of  his 
previous  shipments." 

Similarly,   in   a  jurisdiction  n^ere   as  a 
general  rule  notice  is  necessary,  it  has  been 
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Sield  that  a  <niBtom  or  usage  may  relieve  the 
carrier  from  the  obligation  of  giving  such 
notice.  Hemphill  v.  Southern  R.  Co.  170  N. 
C  454,  87  S.  £.  336. 

In  that  case  the  consignee  sued  to  recover 
ior  a  case  of  ginghams  which  was  destroyed 
by  fire  about  two  weeks  itfter  its  arrival 
while  in  the  defendant's  warehouse.  There 
'was  evidence  tending  to  prove  that  the  de- 
fendant  failed  to  give  the  written  notice  re- 
quired by  the  regulations  of  the  corporation 
•commission  of  the  arrival  of  the  goods,  and 
the  same  remained  in  its  warehouse  and  were 
destroyed.  The  court  said:  'The  evidence 
tends  to  prove  that  Rufus  Cundiff  is  the 
regular  drayman  of  the  plaintiff  and  has 
authority  to  get  goods  from  the  depot  with- 
out any  written  order  of  the  plaintiff,  and 
that  such  has  been  his  custom.  The  evidence 
tends  to  prove  that  verbal  notice  of  the  ar- 
rival of  these  goods  was  given  to  Cundiff,  as 
well  as  to  plaintiff's  son;  that  the  plaintiff's 
eon,  Lee  Hemphill,  told  the  defendant's  agent 
tliat  they  had  not  received  the  bill  of  lading 
for  the  goods  yet,  and  that  they  were  not 
needing  the  goods,-  and,  therefore,  had  not 
eent  for  them.  The  evidence  tends  to  prove 
the  bill  of  lading  was  mailed  November  29th 
«nd  was  received  a  few  days  thereafter  by  the 
plaintiff.  While  the  regulations  of  the  cor- 
poration commission  require  common  carriers 
to  give  written  notice  of  the  arrival  of  the 
^oods,  yet  such  notice  may  be  waived.  In 
this  case  the  evidence  tends  to  prove  that 
written  notice  was  waived  by  the  plaintiff 
and  manifested  by  the  usual  course  pf  deal- 
ing between  them.  Defendant's  agent  noti- 
fied plaintiff's  drayman,  and,  goods  were  de- 
livered to  him  without  any  written  order.  In 
this  case  plaintiff's  son,  who  seems  to  be  a 
general  factotum  for  the  plaintiff,  had  notice 
of  the  arrival  of  the  goods  as  well  as  the 
drayman,  who  had  authority  to  receive  them.** 

EmsGT  or  Aotual  KKowija)OB. 

Though  the  common  law  or  a  statutory  pro- 
vision requires  the  carrier  to  give  notice  of 
the  arrival  of  the  goods  to  start  running  the 
period  of  reasonable  time  for  their  removal^ 
it  has  been  held  that  if  the  consignee  has  ac- 
tual knowledge  of  their  arrival  no  further 
notice  is  reqmred  to  start  the  period  running. 
Atlantic  Coast  Line  R.  Co.  v.  Sandlin  (Fla.) 
78  So.  667.  See  also  ITemphill  v.  Southern' 
R.  Co.  170  N.  C.  454,  87  S.  £.  336;  Rosen- 
baum  V.  Northern  Pac.  R.  Co.  (Wash.)  172 
Pac.  238. 

EnnsGT  bF  Statote. 

In  some  jurisdictions  it  is  expressly  pro- 
vided by  statute  that  notice  of  the  arrival  of 
the  goods  shall  be  given  the  consignee,  other- 
wise an  absolute  or  qualified  liability  as  car- 
rier shall  continue.     Louisville,  etc.  R.  Co. 


V.  Brewer,  183  Ala.  172,  62  So.  698;  Greek- 
American  Produce  Co.  v.  Illinois  Cent.  R.  Co. 
4  Ala.  App.  377,  58  So.  994;  Heam  v.  Louis- 
ville, etc.  R.  Co.  6  Ala.  App.  483,  60  So.  600; 
Atlantic  Coast  Line  R.  Co.  v.  Sandlin  (Fla.) 
78  So.  667;  Gary  Bros.  etc.  Co.  v.  Chicago, 
etc  R.  Co.  49  Mont.  524,  143  Pac.  955;  Hemp- 
hill V.  Southern  R.  Co.  170  N.  C.  454,  87  S.  E. 
336;  Chicago,  etc  R.  Co.  v.  Tiner  (Okla.)  153 
Pac.  857;  Texas,  etc.  R.  Co.  v.  Gilmore  (Tex.) 
162  S.  W.  1102;  St.  Louis,  etc  R.  Co.  v. 
Hicks  (Tex.)  158  S.  W.  192;  American  Ex- 
press Co.  V.  Duncan   (Tex.)   193  S.  W.  411. 

In  Greek-American  Produce  Co.  v.  Illinois 
Cent.  R.  Co.  4  Ala.  App.  377,  58  So.  994,  the 
court  said:  "But  for  the  statutes  in  regard 
to  notice,  the  liability  of  a  railroad  company 
as  a  common  carrier  would  terminate  after  a 
reasonable  time  had  elapsed  for  the  removal 
of  the  freight  by  the  consignee  after  its  ar- 
rival at  its  destination.  Prior  to  the  adop- 
tion of  the  statutes,  the  question  as  to  what 
was  a  reasonable  time  for  such  removal  was 
frequently  before  the  supreme  court;  and 
the  decisions  of  the  supreme  court  in  regard 
to  the  question  were  determined  by  the  facts 
of  each  particular  case.  In  order  that  the 
respective  duties  of  the  railroad  companies 
and  of  the  consignee  or  persons  owning  the 
shipments  in  regard  to  stich  matters  might 
be  made  plain,  the  provisions  of  article  12  of 
chapter  129  of  the  Code  (Code,  pp.  1288- 
1296)  were  prescribed  as  wise  and  salutary 
rules  and  regulations  covering  the  entire  sub- 
ject." 

In  Gary  Bros.  etc.  Co.  v.  Chicago,  etc.  R. 
Co.  49  Mont.  524,  143  Pac.  955,  the  court 
stated  the  provisions  of  the  Montana  stat- 
ute as  follows:  "The  revised  codes  of  this 
state  provide  that  the  liability  of  a  railway 
carrier,  as  such,  continues  from  the  time  it 
accepts  the  property  until  it  is  relieved  (sec. 
5353)  in  one  of  the  following  ways:  (a)  By 
delivering  the  property  to  the  consignee  at 
the  place  to  which  it  is  addressed,  in  the  man- 
ner usual  at  that  place  (sec.  6309),  or,  if 
there  is  no  usage  to  the  contrary,  delivery 
may  be  had  at  the  station  nearest  the  place 
to  which  the  property  is  addressed  (sec, 
5310) ;  (b)  if  the  property  is  not  delivered 
to  the  consignee  or  his  agent  personally,  no- 
tice of  its  arrival  must  be  given  to  him,  and 
the  carrier  must,  upon  its  responsibility  as  a 
warehouseman,  keep  the  property  until  the 
consignee  has  had  a  reasonable  time  to  re- 
move it  (sec.  5311),  or,  if  the  consignee  does 
not  accept  and  remove  the  property  after  the 
carrier  has  fulfilled,  or  duly  offered  to  fulfil, 
its  obligation  to  deliver,  the  carrier  may  ex- 
onerate itself  from  further  liability  by  plac- 
ing the  freight  in  a  suitable  warehouse  on 
storage,  etc.  (sec.  6312)." 

In  St.  Louis,  etc.  R.  Co.  v.  Hicks    (Tex  ) 
158  S.  W.  192,  the  court  said:     "A  railroad 
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company,  by  statute,  is  liable,  as  a  common 
carrier,  for  loss  of  or  damage  to  goods  in- 
trusted to  it  for  transportation  from  the  com- 
mencement of  the  journey  until  the  goods  are 
delivered  to  the  consignee  at  the  point  of 
destination,  except  that  if  at  the  point  of 
destination  such  carrier  shall  use  due  dili- 
gence to  notify  the  consignee,  and  the  goods 
are  not  taken  by  the  consignee,  and  have,  in 
consequence,  to  be  stored  in  the  depots  or 
warehouse  of  the  carrier,  it  shall  thereafter 
only  be  liable  as  a  warehouseman.  Articles 
328  and  324,  R.  S.  1896.' 


it 


Effesct  of  Express  Stipuultion. 

In  jurisdictions  holding  that  notice  by  a 
carrier  of  the  arrival  of  goods  is  unnecessary, 
notice  nevertheless  may  be  required  to  be 
given,  when  there  is  a  stipulation  to  that  ef- 
fect in  the  contract  or  bill  of  lading.  Dan- 
ciger  v.  Atchison,  etc  R.  Go.  (Mo.)  179  S. 
W.  800;  Layton  v.  Charleston,  etc.  R.  Co.  90 
S,  C.  323,  72  S.  E.  988. 

In  the  case  last  cited  the  court  said :  'The 
first  question  presented  by  defendant's  appeal 
is  whether  the  court  erred  in  instrjj[cting  the 
jury  that  under  the  bill  of  lading  produced  in 
evidence  it  was  the  duty  of  the  railroad  com- 
pany to  notify  the  consignee  of  the  arrival 
of  the  goods  and  allow  a  reasonable  time  for 
their  removal.  The  only  bill  of  lading  set 
forth  in  the  record  contained  the  following: 
'Order  notify  F.  L.  Layton,  Enoree,  S.  C.;' 
also  the  following:  'If  the  word  order  is 
written  immediately  before  or  after  the  name 
of  the  party  to  whose  order  the  property  is 
consigned  the  surrender  of  the  bill  of  lading 
properly  indorsed,  shall  be  required  before 
the  delivery  of  the  property  at  destination  as 
provided  by  section  9  of  the  conditions  on  the 
back  thereof/  On  the  back  of  the  bill  of 
lading  was  printed:  'If  the  word  order  is 
written  thereon,  immediately  before  or  after 
the  name  of  the  party  to  whose  order  the 
property  is  consigned  without  any  condition 
of  limitation  other  than  the  name  of  the 
party  to  be  notified  of  the  arrival  of  the 
property  the  surrender  of  this  bill  of  lading 
properly  indorsed,  shall  be  required  before 
the  delivery  of  the  property  at  destination. 
If  any  other  than  the  aforesaid  form  of  con- 
signment is  used  herein  the  said  property 
may  at  the  option  of  the  carrier  be  delivered 
without  requiring  the  production  or  surren- 
der of  this  bill  of  lading.'  The  general  rule 
is  well  settled  that  the  carrier  is  not  bound 
to  give  notice  to  the  consignee  of  the  arrival 
of  the  goods.  Spears  v.  Spartanburg,  etc.  R. 
Co.  11  S.  C.  158;  Bristow  v.  Atlantic  Coast 
Line  R.  Co.  72  S.  C.  46,  51  S.  E.  529.  But 
the  carrier  and  shipper  may  contract  that 
notice  shall  be  given  of  the  arrival  of  the 
goods,  and  we  agree  with  the  circuit  eourt 


that  the  oontraet  as  shown  by  tlie  biU  of  lad* 
ing  requires  notice  to  the  consignee  and  the 
production  of  tb»  bill  of  lading  before  de- 
livery." 

On  the  other  hand,  though  a  statute  re- 
quires notice  to  be  given  to  the  consignee,  it 
has  been  held  that  the  parties  to  the  ship- 
ment  may  contract  for  a  valid  delivery  to- 
be  made  in  such  a  manner  as  to  relieve  the- 
carrier  from  the  necessity  of  giving  notice. 
Thus,  in  the  case  of  Greorgia  Cotton  Co.  v. 
Central  of  Georgia  R.  Co.  19  Ga.  App.  576,, 
91  S.  £.  933,  it  appeared  that  in  compliance 
with  the  consignee's  orders  certain  bales  of 
cotton  were  delivered  on  a  private  siding  or 
track  of  a  compress  company.  It  was  held 
that  a  valid  delivery  had  been  made  and  that 
the  Alabama  statute  requiring  notice  to  be 
given  to  a  consignee  had  no  application  for 
the  reason  that  the  notice  provided  for  in  the 
statute  applied  only  where  freight  was  de- 
posited by  the  carrier  in  its  depot  or  ware- 
house. The  court  said:  "It  would  appear 
that  the  Alabama  statute  and  decisions  have 
rendered  quite  clear  the  determination  of  th& 
question  as  to  when  the  liability  of  a  railway 
company  in  that  state  terminates  as  that  of 
a  common  carrier  and  begins  as  that  of  a 
warehouseman;  and  had  the  cotton  involved 
in  the  present  transaction  been  carried  by  th& 
railway  company  to  its  depot  or  warehouse, 
it-s  liability,  under  the  factil  outlined,  would 
have  been  manifest.  In  the  instant  case, 
however,  the  question  would  appear  to  be,  not 
whether  the  railway  company  was  liable  aa 
an  insurer,  by  virtue  of  its  duties  as  a  com- 
mon carrier,  or  as  a  warehouseman,  under 
the  rule  applying  where  the  shipment  had 
been  delivered  to  its  depot  or  warehouse  and 
the  notice  given,  but  rather  the  question  i» 
SLg  to  whether,  at  the  time  of  the  destruction 
of  the  property,  the  liability  of  the  defendant 
had  altogether  ceased  by  virtue  of  the  de> 
livery  of  the  freight  to  the  consignee,  through 
its  duly  authorized  agent.  If  this  be  correct^ 
as  to  the  issues  involved  in  the  case  at  bar,, 
then  the  Alabama  statute  and  decisions  relied 
upon  by  the  plaintiff  in  error,  and  which  dis- 
tinguish the  liability  of  a  common  carrier  aa 
an  insurer  and  as  a  warehouseman,  could 
have  no  relevancy  to  the  question  we  are 
called  upon  to  determine.'* 

Reaaonableness  of  Time  in  QeneraL 

As  a  general  rule,  in  the  absence  of  a  statu- 
tory provision,  what  constitutes  a  reasonable 
time  for  the  removal  of  goods  depends  on  the 
circumstances  of  each  particular  case.  Arka- 
delpliia  Milling  Co.  v.  Smoker  Merchandise 
Co.  100  Ark.  37,  139  S.  W.  680;  American  Ex- 
press Co.  V.  Duncan  (Tex.)  193  S.  W.  411; 
Lagomarsino  v.  Pacific  Alaska  Nav.  Co. 
(Wash.)  170  Pac.  368. 
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Xffect  of  Circumstances  of  PartictUar 

Consignee. 

After  the  period  of  reasonable  time  for  re- 
nioval  has  begnn  to  run,  the  question  as  to 
what  constitutes  a  reasonable  time  is,  as  a 
general  rule,  not  affected  by  any  untoward 
or  adventitious  surroundings  peculiar  to  any 
particular  consignee.     Thus  in  the  case  of 
American  Express  Co.  ▼.  Ducan   (Tex.)    193 
S.  W.  411,  the  evidence  showed  that  the  con- 
signee neglected  to  get  his  goods,  before  they 
were  destroyed  by  fire,  merely  because  of  the 
fact  that  it  waa  not  convenient  for  him  to  do 
so.    The  court  holding  that  the  consignee  bad 
a  reasonable  time  in  which  to  get  his  goods 
and  that  the  express  company  was  not  liable 
for  their  loss,  said:     "Appellant  offered  evi- 
dence not  only  from  which  'due  diligence  to 
notify  the  consignee,'  as  required  by  statute,, 
might  be  deduced,  but  also  showed  without 
dispute  that  appellee  was  actually  notified 
and  apparently  notified  in  time  to  have  en- 
abled him  to  have  come  and  gotten  his  goods 
before  the  fire.    As  evidenced  by  the  record, 
the  theory  of  the  trial  seems  to  have  been 
that  appellee  was  entitled  to  a  reasonable 
time  after  notification  to  go  and  get  his  goods, 
and  that  unless  he  was  negligent  in  this  re- 
spect he  would  be  entitled  to  recover.    This  is 
doubtless  true  as  a  legal  proposition,  but  if 
appellee  desired  to  hold  tlie  railway  company 
liable  at  all  events  as  a  common  carrier  for 
the  loss  of  his  goods  by  fire,  it  was  incumbent 
upon  'him  to  at  least  use  diligence  in  their 
removal.     To  accommodate  his  own  conven- 
ience, he  might,  it  is  true,  delay  until  such 
time  as  it  was  entirely  convenient  to  him, 
but  if  the  delay  was  occasioned  by  any  such 
reason,  the  liability  of  the  carrier  would  be 
changed  from  that  of  an  absolute  one  to  that 
of  a  warehouseman,  which  was  liability  only 
for  a  want  of  ordinary  care  for  the  protection 
and  preservation  of  the  property.    In  discuss- 
ing this  subject  it  is  said  in  4  R.  C.  L.  §  223, 
p.  750,  that:     'What  constitutes  a  reasonable 
time  for  the  removal  of  goods  must,  of  course, 
vary  with  the  circumstances  of  each  particu- 
lar case,  and  no  fixed  or  definite  rule  can  be 
laid  down  applicable  to  all  cases  by  which 
the  fact  may  be  determined.     But  while  the 
circumstances  of  the  particular  case  may,  in 
a  great  measure,  be  said  to  control  the  mat« 
ter,  it  is  not  to  be  inferred  from  this  that  the 
extent  of  the  reasonable  opportunity  afforded 
the  owner  is  to  be  measured  by  any  peculiar 
circumstances  in  his  own  condition  and  situa- 
tion which  may  appear  to  render  it  neces- 
essary  for  his  own  convenience  and  accom- 
modation,   that    he    should    have    a    longer 
time   or   better  opportunity  than   if  he  re- 
sided in  the  vicinity  of  the  depot,  and  was 
prepared    with     the    means    and    facilities 
for  taking  the  goods  away.     This  is  fairly 
implied  when  it  is  said  that  the  owner  is  en* 


titled  to  only  a  reasonable  opportunity  to 
take  his  property  from  the  possession  of  the 
company  after  the  transit  is  terminated,  and 
if  he  does  not  do  it  at  the  earliest  practicable 
moment,  he  may  thereby  be  deemed  to  have 
consented  that  it  should  remain  in  the  pos- 
session of  the  company  under  the  more  lim- 
ited liability  of  a  warehouseman.     For  in- 
stance, a  consignee  cannot  defer  the  taking 
away  of  goods  in  order  to  attend  to  other 
business  matters  of  his  own,  no  matter  how 
important  they  may  be.    However,  to  prevent 
any  misapprehension  on  this  score,  the  rea- 
sonable time  to  which  the  consignee  is  en- 
titled has  in  a  general  way  been  defined  as 
such  time  as  would  enable  one  residing  in  the 
vicinity  to  inspect  and  remove  the  goods  in 
the   ordinary   course   and  during  the   usual 
hours  of  business.     When  the  facts  are  un- 
disputed, the  question  becomes  one  of  law  to 
be  determined  by  the  court;  but  where  they 
are  disputed  and  unsettled  the  question  must 
be  submitted  to  a  jury.*    From  the  testimony 
quoted  it  will  be  noted  that  no  reason  ap- 
parently  satisfactory  was   given   for   appel^ 
lee's  delay  in  securing  a  delivery  of  his  goods. 
The  reason  given  apparently  amounts  to  no 
more  than  that  it  was  notriconvenient  for  him 
with  his  father's  team  to  go  on  Monday  after 
he  had  been  notified  of  the  goods'  arrival.    It 
does  not  appear  that  he  was  without  other 
means  of  transportation,  or  indeed  that  any 
real  necessity  existed  for  another  use  of  hi» 
father's  team.    So  that,  as  stated,  as  the  rec- 
ord is  presented  to  us,  appellant's  liability 
under  the  circumstances,  at  least  after  the 
actual  notice  to  appellee,  was  that  of  a  ware- 
houseman, and  under  the  evidence  the  jury 
might  have  been  so  instructed.     Indeed,  aa 
the  evidence  is  presented  to  us,  a  peremptory 
instruction  in  appellant's  favor  on  the  whole 
case  would  seem  to  have  been  authorized." 

Sffect  of  Act  of  Carrier  Preventing 

Removal, 

Where  it  is  apparent  that  the  failure  of  the 
consignee  to  remove  the  goods  was  due  to  the 
fault  of  the  carrier,  the  carrier  cannot  escape 
liability  as  such  on  the  ground  that  a  reason- 
able time  had  elapsed  for  the  removal  of  the 
goods.  Lagomarsino  v.  Pacific  Alaska  Nav. 
Co.  (Wash.)  170  Pac.  368.  In  that  case  it 
appeared  that  owing  to  the  congested  condi- 
tion of  freight  on  the  defendant's  dock  the 
consignee  was  imable  to  remove  a  consignment 
Of'  wine.  The  court  said:  "The  main  ques- 
tion on  this  appeal  is  one  of  fact;  that  is, 
whether  respondent  had  an  opportunity  to  re- 
move and  should  have  removed  the  wine  be- 
fore the  fire.  If  he  had,  then  the  liability  of 
the  appellant  would  be  shifted  from  that  of 
a  carrier  to  that  of  a  warehouseman,  render- 
ing it  responsible  only  in  case  the  fire  was 
tibe  result  of  its  own  negligence.     The  evi-' 
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dence  sliows  that  the  dock  was  destroyed  by 
lire  more  than  forty-eight  hours  after  the 
cargo  had  been  unloaded  from  the  vessel.  It 
appears  that  the  wine  had  been  stowed  partly 
in  the  after  hold  and  partly  in  the  forward 
hold  of  the  vessel,  and  thus  had  been  dis- 
charged at  two  points  on  the  dock.  The  wine 
from  the  after  hold  was  removed  by  the  re- 
spondent on  the  day  the  vessel  unloaded.  On 
the  following  day  he  sent  teamsters  to  haul 
the  remainder  of  the  wine,  but  they  testified 
they  were  unable  to  get  at  it  owing  to  the 
congestion  of  freight  around  it.  This  testi- 
mony as  to  the  congested  condition  around 
the  wine  is  corroborated  by  that  of  another 
consignee  whose  freight  was  in  the  same  vicin- 
ity. .  .  .  Error  is  assigned  on  the  ra- 
fuaal  of  the  court  to  give  the  following  re- 
quested charge:  'You  are  instructed  that  it 
was  not  incumbent  on  the  defendant  to  have 
a  separate  place  on  its  dock  for  each  kind 
or  class  of  freight.  It  need  only  have  a  rea- 
sonably proper,  safe,  secure,  and  accessible 
dock  space  for  its  business  as  customarily  per- 
formed in  regular  course.'  The  charge  of  the 
court  as  given  upon  this  issue  was  as  fol- 
lows: 'The  court  instructs  the  jury  that, 
although  they  believe  from  the  evidence  that 
the  defendant  company  safely  transported  the 
wine  in  question  and  safely  landed  it  upon 
the  wharf  in  Seattle,  yet  the  defendant  com- 
pany would  nevertheless  be  liable  unless  the 
jury  further  find,  from  a  fair  preponderance 
of  the  evidence,  that  the  said  wine  was  sepa* 
rated  by  the  defendant  from  other  shipments, 
if  any,  and  placed  in  a  position  so  as  to  be 
conveniently  accessible  to  plaintiff  for  re* 
moval  by  him,  and  a  reasonable  time  allowed 
for  the  removal  of  the  wine  from  the  dock; 
and  if  the  jury  find,  from  the  evidence,  that 
these  conditions  were  not  complied  with  by 
the  defendant  company,  and  that  the  wine 
was  lost  or  destroyed  in  the  meantime,  then 
your  verdict  should  be  for  the  plaintiff  in 
such  sum  as  the  jury  find  to  have  been  the 
fair  market  value  of  the  wine  at  the  time  in 
question.'  The  requested  '  instruction  was 
fully  covered  by  the  one  given,  which  we  be- 
lieve was  a  proper  statement  of  the  law  ap- 
plicable under  the  evidence." 

Reaaondbleneas  of  Time  as  QtieaUan  of 

Law  or  Fact, 

When  the  facta  are  undisputed  the  ques- 
tion as  to  what  constitutes  a  reasonable  time 
for  removal  is  a  question  of  law  for  the  de- 
termination of  the  court.  Arkadelphia  Mill- 
ing Co.  V.  Smoker  Merehandise  Co.  100  Ark. 
37,  139  S.  W.  680;  Rustad  v.  Great  North- 
em  R.  Co.  122  Minn.  463,  142  N.  W.  727. 

In  the  case  last  cited  the  court  said :  ''The 
property  involved  remained  with  the  defend- 
ant  carrier,   in   the   oar    in   which   it  was 


shipped,  fifty-three  hours  after  notice  to  the 
plaintiff  consignee  of  its  arrival.  The  con- 
signee left  it  with  the  carrier  because  he  had 
not  secured  a  place  in  which  to  store  it.  There 
was  no  other  reason.  He  had  ample  time  and 
opportunity  to  take  it.  There  is  nothing  in 
the  policy  of  tlie  law,  nor  the  situation  of  the 
parties,  that  requires  the  carrier,  under  the 
facts  recited,  to  be  held  to  the  strict  liability 
of  an  insurer  after  the  lapse  of  so  long  a  time. 
We  hold,  as  a  matter  of  law,  .  .  .  that  the 
liability  of  the  defendant  as  a  carrier  ceased 
before  the  property  was  destroyed  by  fire." 

In  Arkadelphia  Milling  Co.  v.  Smoker  Mer- 
chandise Co.  160  Ark.  37,  139  S.  W.  680,  it 
was  said:  "Ordinarily  it  is  a  question  for 
the  jury  to  determine,  under  all  the  facte 
and  circumistances  of  each  case,  as  to  what 
is  reasonable  time  for  the  removal  of  the 
goods.  But  when  the  facts  are  undisputed, 
then  it  becomes  a  question  of  law  for  the 
court  to  decide  what  is  a  reasonable  time  for 
such  removal.  .  .  .  In  the  case  at  bar, 
the  undisputed  evidence  shows  that  it  would 
take  about  one  day  to  remove  the  goods,  and 
at  the  most  not  longer  than  one  and  one-half 
days,  hauling  the  same  with  one  team  in  the 
manner  done  by  the  transfer  company.  It 
is,  however,  questionable  whether  a  shorter 
time,  under  the  circumstances  of  this  case, 
would  not  have  been  a  reasonable  time  in 
which  to  have  removed  the  goods.  The  un- 
disputed evidence  shows,  further,  that  the 
transfer  company  was  the  agent  of  the  con- 
signees of  this  shipmei^t  to  receive  notice  of 
its  arrival,  and  to  take  and  remove  same. 
The  testimony  of  the  manager  of  the  trans- 
fer company  tended  to  show  that  he  probably 
received  notice  of  the  arrival  of  these  goods 
on  September  1,  and  the  uncontroverted  tes- 
timony is  that  he  knew  and  was  notified  of 
their  arrival  at  eight  o'clock  on  the  morning 
of  September  2.  The  fire  destroyed  the  goods 
between  four  and  five  o'clock  of  September 
3,  and  therefore  more  tran  one  and  one-half 
days  after  the  manager  of  the  transfer  com- 
pany, who  was  the  agent  of  the  consignees, 
knew  oLthe  arrival,  and  after,  according  to 
his  own  testimony,  he  had  notified  the  bank 
thereof.  At  the  time  of  such  fire,  therefore, 
delivery  of  the  goods  by  the  railroad  com- 
pany was  complete  whereby  its  liability  as  an 
insurer  of  the  goods  had  terminated.  Under 
the  uncontroverted  testimony  adduced  in  the 
case,  the  court  was  correct  in  directing  a 
verdict  in  favor  of  the  railroad  company." 

But,  as  was  said  in  the  case  last  quoted, 
when  the  facts  are  in  dispute  what  is  a 
reasonable  time  for  the  removal  of  goods  is 
a  question  for  the  jury  to  determine  under 
all  the  facts  and  circumstances  of  each  case. 
Podrat  V.  Narragansett  Pier  R.  Co.  32  R.  L 
25d,  78  Atl.  1041;  Texas,  etc.  R.  Co.  v.  Gil- 
more   (Tex.)   162  S.  W.  1102;  Lagomarsino 
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^.  Pacific  Alaska  Nav.  Co.  (Wash.)  170  Pac 
-368. 

In  the  case  last  cited  the  court  said :  "The 
appellant  contends  that  the  court  erred  in 
giving  its  instruction  upon  the  question  of 
reasonable  time  and  opportunity  to  remove 
the  shipment  of  wine  whereby  the  carrier 
would  be  exonerated,  and  in  refusing  the 
respondent's  requested  instruction  thereon. 
The  charge  of  the  court  was  a  proper  state- 
ment of  the  law  on  that  question,  as  ad- 
-dressed  to  the  facts  in  evidence.  The  request 
-was  that  the  court  should  go  further  and 
declare :  'Consequently,  so  far  as  the  element 
of  time  is  concerned,  sufficient  time  had 
elapsed  after  plaintiff  knew  that  the  property 
was  on  the  wharf  for  the  same  to  have  been 
delivered  to  him.  I  charge  you,  therefore, 
that  a  reasonable  time  for  plaintiff  to  have 
accepted  delivery  of  these  goods  had  expired 
before  the  destruction  of  the  dock  by  fire.' 
The  vice  of  this  request  is  that  it  asks  the 
court  to  assume  as  a  matter  of  law  what  was 
one  of  the  vital  contested  issues  in  the  case. 
Treasonable  time  in  this  case  was  not  a-ques- 
tion  of  hours,  but  was  one  to  be  measured 
by  the  opportunity  afforded,  which  was  for 
the  jury  to  determine  under  the  evidence." 

Particular  Pet*ioda  of  Time, 

Peiiioi>s  CoN8iDERn>  Reasonabux 

In  each  of  the  following  cases,  it  was  held 
that  a  reasonable  time  for  the  removal  of 
-the  goods  by  the  consignee  had  not  elapsed  4ind 
^hat  the  carrier's  liability  as  such  had  not 
oceased.  Jolly  v.  Atchison,  etc.  R.  Co.  21  Cal. 
App,  368,  131  Pac.  1058  (car  placed  on  siding 
next  to  consignee's  warehouse  after  ware- 
house had  been  closed  for  the  day;  burned 
about  two  hours  thereafter ) ;  Danciger  v. 
Atchison,  etc.  R.  Co.  (Mo.)  179  S.  W.  800 
(delay  of  one  day;  goods  seized  day  after 
their  arrival  by  federal  officer) ;  St.  Louis, 
etc.  R.  Co.  v.  Hicks  (Tex.)  158  8.  W.  192 
(bill  of  lading  provided  that  for  loss,  caused 
by  fire,  occurring  after  forty-eight  hours,  ex- 
elusive  of  legal  holidays,  from  notice  of 
arrival  of  property  at  destination,  the  car- 
rier's liability  should  be  that  of  a  warehouse- 
man only;  forty-eight  hours  exclusive  of 
Sunday,  had  not  intervened  after  consignee 
received  notice  before  the  goods  were  de- 
stroyed by  fire)  ;  Lagomarsino  v.  Pacific 
Alaska  Nav.  Co.  (Wash.)  170  Pac.  368  (cargo 
of  wine  unloaded  forty-eight  hours  before 
destruction  by  fire  which  burned  dock;  evi- 
dence showed  that  consignee  could  not  re- 
move wine  because  of  congested  condition  of 
freight). 

Periods   Considered  Unreasonable. 

In  each  of  the  following  cases  it  was  held 
^hat  a  reasonable  time  for  the  removal  of 
Ann.  Cas.  1918E. — 71. 


the  goods  by  the  consignee  had  elapsed  and 
therefore  that  the  liability  of  the  carrier  as 
such  had  ceased.  Hearn  v.  Louisville,  etc. 
R.  Co.  6  Ala.  App.  483,  60  So.  600  (delay 
from  October  26th  to  November  2nd;  when 
freight  arrived  consignee  was  away,  but  car- 
rier gave  notice  to  party  designated  by  con- 
signee) ;  Louisville,  etc.  R.  Co.  v.  Brewer, 
183  Ala.  172,  62  So.  698  (delay  of  more  than 
sixty  days  after  arrival  of  goods  and  after 
notice  had  been^given  by  connecting  carrier 
to  consignee)  ;  Arkadelphia  Milling  Co.  ▼. 
Smoker  Merchandise  Co.  100  Ark.  37,  139  S. 
W.  680  (notice  of  arrival  given  not  later 
than  eight  o'clock  a.m.  September  2ttd;  trans- 
fer company  began  unloading  at  four  o'clock 
PJf.  September  2nd  and  continued  doing  so 
until  between  four  and  five  o'clock  p.m.  of 
September  3rd,  when  car  and  goods  re- 
maining therein  were  destroyed  by  fire) ; 
Weyl  V.  Southern  Pac.  Co.  156  111.  App.  493 
(car  placed  on  switch  in  rear  of  consignee's 
place  of  business  Saturday  after  consignee 
had  ceased  doing  business  for  the  day,  and 
destroyed  by  fire  on  following  day) ;  Gilbert 
V.  Chicago,  etc.  R.  Co.  194  111.  App.  482 
(shipment  of  watermelons  arrived  at  place  of 
destination  at  ten  p.m.  July  4th;  notices 
mailed  to  consignee  on  July  6th  and  July 
8th,  shipment  sold  by  carrier  on  July  12th 
to  prevent  waste) ;  Rustad  v.  Great  North- 
ern R.  Co.  122  Minn.  453,  142  N.  W. 
727  (delay  of  fifty-three  hours  after  consignee 
had  received  notification) ;  Hemphill  v. 
Southern  R.  Co.  170  N.  C.  454,  87  S.  E.  336 
(goods  arrived  at  place  of  destination  and 
placed  in  warehouse  December  20th,  destroyed 
by  fire  January  3rd) ;  Champlin  v.  Erie  R. 
Co.  (N.  J.  103  Atl.  807  (delay  of  more  than 
forty-eight  hours  after  notice  of  arrival) ; 
Chalmers  v.  New  York  Cent.  R.  Co.  175  App 
Div.  239,  161  N,  Y.  S.  577  (arrival  and  notice 
of  consignment  March  18th;  consignee  re* 
moved  part  of  consignment  March  20th  an j 
the  remainder  which  had  been  left  in  cars  was 
destroyed  by  flood  on  March  28th) ;  Chicago, 
etc.  R.  Co.  V.  Tiner  (Okla.)  153  Pac.  857 
(goods  arrived  September  21st,  notification 
sent  to  consignee  September  22nd,  which  he 
claimed  he  never  received;  goods  destroyed 
by  fire  ^November  25th ) ;  American  Express 
Co.  V.  Duncan  (Tex.)  193  8.  W.  411  (goods 
arrived  at  destination  March  27th;  notice 
mailed  to  consignee  on  March  29th;  goods 
destroyed  by  fire  on  night  of  April  5th) ; 
Rosenbaum  ▼.  Northern  Pac.  R.  Co.  (Wash.) 
172  Pac.  238  (carload  of  apples  arrived  on 
October  15th  at  point  where  they  were  to 
be  held  for  partial  unloading;  connecting 
carrier  unable  to  locate  consignee;  apples 
held  until  December  12th  when  they  were 
sold  by  connecting  carrier  in  order  to  pre- 
vent waste)  ;  Groth6  v.  Canada  Line,  42 
Quebec  Super.  Ct.  443  (delay  of  eeventeea 
days;    carrier    by    water). 
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AVERT 

V. 

THOMPSON  ET  AZi. 

(Tmro  oases.) 

Maine  Supreme  Judicial  Court — February  21, 

1918. 

117  Me.  120;  103  Atl.  4. 


Automobiles  —  Iflabllity  to  Person  Rid- 
ing as  Gnest. 

A  person  inviting  another  to  ride  in  his 
automobile  gratuitously  is  not  bound  to  con- 
vey her  safely  as  a  common  carrier. 

[See  note  at  end  of  this  case.] 

Same* 

A  voluntary  undertaker,  such  as  a  person 
inviting  another  to  take  a  ride  in  his  auto- 
mobile gratuitously,  is  required  to  exercise 
that  degree  of  care  and  caution  which  would 
Rcem  reasonable  and  proper  from  the  char- 
acter of  the  thing  undertaken,  and  must  be 
mindful  of  the  life  and  limb  of  his  guest,  and 
not  unreasonably  expose  her  to  peril  in 
addition  to  that  involved  in  the  act  of  trans- 
portation itself,  because  of  the  use  of  an 
instrumentality  of  tremendous  power,  high 
speed,  and  quick  action. 

[See  note  at  end  of  this  case.] 
Same* 

Whether  a  person  inviting  another  to  take 
a  ride  in  his  automobile  has  exercised  the 
required  degree  of  care  is  a  question  of  fact 
for  the  jury. 

[See  note  at  end  of  this  case.] 
Sante. 

Defendant's  intestate  invited  plaintiff  and 
others  to  take  a  ride  in  his  automobile.  As 
the  jury  might  have  found,  he  was  familiar 
with  a  railroad  crossing  and  knew  he  was 
approaching  such  crossing,  and  the  whistle 
Jiad  been  blowing  and  the  automatic  bell  was 
ringing.  When  within  a  few  rods  of  the 
crossing,  plaintiff  called  attention  to  the 
train  as  it  came  in  sight  around  a  bend,  and 
defendant  slowed  down  a  little,  looked  up 
and  saw  the  train,  and  when  within  a  few 
feet  of  the  crossing  increased  his  speed  and 
attempted  to  cross  in  front  of  the  train  with 
which  he  collided.  It  is  held  that  the  jury's 
finding  that  he  unreasonably  exposed  plain- 
tiff to  danger  and  created  a  new  peril,  which 
she  could  not  have  anticipated  and  did  not 
assume,  was  not  palpably  wrong. 

[See  note  at  end  of  this  case.] 

Contribntory    NeKliffenee    of   Guest   in 
Antomobile. 

It  is  held  that  the  plaintiff,  who  had 
neither  direction  nor  control  of  tlie  operation 
oi  the  car,  and  neither  consented  to  nor  ac- 
quiesced in  the  particular  managcTiicnt  or 
mismanagement  that  caused  the  accident,  but 
Avho  was  relying  on  the  competency  of  tlie 
intestate  as  a  competent  driver,  and  was  not 
inattentive,  being  apparently  the  first  one  to 


perceive  the  train  and  give  warning,  was  not 
negligent. 

Damages  —  Personal  Injury  —  Enees- 
siveness  of  Verdiet« 

In  a  collision  between  a  railroad  train  and 
an  automobile,  a  married  woman,  twenty- 
eight  years  old,  sustained  a  scalp  wound  and 
a  fractured  pelvis,  also  a  nervous  shock  or 
collapse  with  its  attendant  ills,  wlricli  still 
remained  with  her.  She  was  suffering  from  a 
retroverted  uterus,  and  seven  months  after 
the  collision  had  a  miscarriage  when  three 
months  in  pregnancy,  and  there  was  evidence 
that  she  could  never  have  a  child  because 
of  the  pelvic  break.  Her  suffering  was  in- 
tense and  her  injuries  in  a  degree  permanent. 
It  is  held  that  a  verdict  for  $5,250,  though 
large,  was  not  excessive. 

[See  16  Ann.  Cas.  8;  Ann.  Cas.  1913 A 
1361.] 

Evidence  ^  Proof  of  Speed  of  Train  — 
Ezclnsion  of  Evidenee  Harniless* 

In  an  action  for  injuries  sustained  while 
riding  in  the  automobile  of  defendant's  in- 
testate, when  he  attempted  to  pass  in  front  of 
an  approaching  train,  the  engineer  testified 
that  the  train  was  running  eight  or  ten  miles 
an  hour,  that  this  was  the  usual  speed  at 
that  crossing,  and  that  it  was  necessary  not 
to  run  at  a  greater  speed  in  order  to  stop  at 
a  nearby  station.  A  civil  engineer  was  asked 
if  he  had  timed  a  train  making  the  ordinary 
stop  at  that  station*  to  know  whether  it  could 
make  its  ordinary  stop  at  a  rate  of  more 
than  ten  miles  an  hour  on  the  crossing.  It 
is  held  that  the  exclusion  of  this  question 
was  not  error,  as  it  could  only  have  con- 
tradicted the  engineer's  opinion  as  to  the 
necessary  limit  of  speed  in  order  to  make 
the  stop,  which  was  immaterial,  and  moreoTer 
the  attempt  to  pass  in  front  of  the  train 
would  have  been  equally  reprehensible  wheth- 
er the  train  was  running  ten  miles  an  hour 
or   faster. 

Subsequent  Observations  ^  AdBLissibH- 
ity. 

The  experimental  observation  which  the 
witness  was  asked  to  narrate  having  Iteen 
made  at  a  subsequent  date,  and  not  confined 
to  the  particular  train,  is  within  the  exclud- 
ing rule  of  res  inter  alios  acta. 

Exceptions  and  motions  for  new  trial  from 
Supreme  Judicial  Court,  Knox  eounty. 

Actions  by  Edna  Avery  and  by  A.  Ferdi- 
nand Avery,  plaintiffs  respectively,  against 
Kobert  L.  Thompson  et  al.,  defendants  in  each 
action.  Judgment  for  plaintiff  in  each  case. 
Defendants  allege  exceptions  and  move  for 
new  trial.  The  facts  are  stated  in  the  opin- 
ion. Afftrmbd  as  to  first  action  and  MoDi> 
FIED  on  condition  as  to  second  action. 

Carl  C.  Jones  and  F,  W.  Halliday  for  plain- 
tiffs. 

A.  8.  Littlefield  and  K,  I,  Thompson  for 
defendants. 


AVERY  ▼.  THOMPSON. 

in  Me.  no. 
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[121]  GoBNiSH,  C.J. — Tliese  cases  are  of 
novel  impression  in  this  State.  They  involve 
the  degree  of  care  which  the  owner  and  opera- 
tor of  an  automobile  owes  to  his  invited 
guest. 

N.  Webb  Thompson,  the  defendants'  intes- 
tate, was  a  resident  of  Friendship  and  the 
owner  and  driver  of  an  automobile.  He  in- 
vited four  ladies  to  take  a  ride  with  him  for 
pleasure  from  Friendship  to  Thomaston.  Tlie 
invitation  was  accepted  and  on  the  morning  of 
September  2,  1915,  they  started  on  the  jour- 
ney. Miss  Mitchell  sat  on  the  front  seat  with 
Mr.  Thompson,  the  other  three  ladies  on  the 
rear  seat,  Mrs.  Avery,  the  plaintiff,  on  the 
left,  Miss  Morse  in  the  center  and  Mrs.  Pills- 
bury  on  the  right.  They  turned  from  the 
Friendship  road  on  to  Knox  Street  in  Thomas- 
ton  and  in  attempting  to  pass  over  a  grade 
crossing  about  one  hundred  feet  from  the 
turn,  the  automobile  was  struck  by  an  express 
train  of  the  Maine  Central  [122]  Kailroad 
Company.  Mr.  Thompson  was  instantly 
killed,  and  Mrs.  Avery  was  thrown  out  and 
seriously  injured.  These  suits  are  brought, 
the  one  by  Mrs.  Avery  and  the  other  by  her 
husband,  against  the  estate  of  Mr.  Thompson 
to  recover  the  damages  so  sustained.  Tlie 
allegation  in  the  writs  is  that  Mr.  Thompson 
"utterly  heedless  of  the  safety  of  the  plain- 
tiff, did  then  and  there  negligently,  carelessly 
and  recklessly  attempt  to  cross  said  railroad 
company's  tracks  in  front  of  said  approaching 
train,  by  reason  of  which  negligence,  care- 
lessness and  recklessness,"  etc.,  the  plaintiff 
was  injured.  Mrs.  Avery  recovered  a  verdict 
of  $5,250,  and  Mr.  Avery  of  $1,483.33.  The 
cases  are  before  this  court  on  motion  and  a 
single   exception. 

Motion. 

1.  Defendant's  Negtigenoe. 

In  order  to  determine  whether  these  ver- 
dicts are  so  manifestly  contrary  to  the  law 
and  the  evidence  that  they  should  be  set  aside 
by  this  court,  it  is  necessary  to  ascertain  the 
measure  of  duty  which  Mr.  Thompson,  the 
invitor  and  the  host,  owed  to  Mrs.  Avery, 
the  invitee  and  guest,  under  the  circumstances 
of  this  case,  in  other  words  the  degree  of 
care  which  he  was  in  law  bound  to  exercise 
for  her  protection  and  safety  during  this 
gratuitous  transportation.  We  should  first 
inquire  what  was  the  legal  relation  existing 
between  the  parties. 

Ordinarily  in  personal  actions  the  duty 
which  is  violated  is  one  of  two  kinds.  Either 
it  is  one  imposed  upon  the  defendant  equally 
with  all  the  world  and  independent  of  any 
act  or  volition  on  his  part,  as  for  instance 
the  duty  of  a  driver  of  an  automobile  toward 
other  travelers  on  the  highway;  or  it  may 
arise  out  of  contract,  either  under  seal  or 
given  for  good  consideration  in  consequence 
of  which  the  defendant  has  assumed  a  cor- 


relative duty,  an  illustration  of  which  is  the 
carriage  of  persons  or  property  for  hire. 
There  is,  however,  a  third  way  in  which  a 
legal  duty  may  arise  and  that  is  from  a  gra- 
tuitous undertaking  on  the  part  of  the  de- 
fendant, a  duty  voluntarily  assumed  without 
consideration,  and  a  duty  owed  to  the  phiin- 
tiff  alone  because  of  the  peculiar  relations  of 
the  parties.  Tlie  most  common  instance  of 
this  third  classification  i»  a  gratuitous  bail- 
ment. 

Within  this  zone,  independent  of  either 
contract  or  tort  in  its  larger  sense,  falls  the 
defendant's  duty  and  therefore  the  plaintiff's 
right  of  action  in  the  case  at  bar.  Tlie  defend- 
ant (using  this  term  for  the  sake  of  conven- 
ience) had  entered  into  no  contract  with 
the  plaintiff  [123]  by  the  terms  of  which  he 
had  agreed  to  carry  her  safely  from  Friend- 
ship to  Thomaston  and  return;  nor  was  he 
obliged  to  invite  her  into  his  car  to  become 
his  guest.  He  voluntarily  undertook  to  trans- 
port her  on  this  pleai3ure  trip  and  his  liabil- 
ity wholly  grew  out  of  this  voluntary  under- 
taking and  was  commensurate  with  the  duty 
80  assumed  by  him. 

The  next  inquiry  is  this,  to  what  degree  of 
care  and  exertion  should  he  be  held  under 
these  circumstances?  Was  he  bound  to  con- 
vey her  safely  as  would  a  common  carrier? 
Clearly  not.  Was  he  liable  for  injuries  re- 
sulting from  what  has  often  been  termed 
ordinary  negligence,  that  is  a  failure  to  exer- 
cise the  care  of  an  ordinarily  prudent  person 
in  the  same  situation?  Or  should  be  he  held 
bound  to  exercise  only  a  slight  degree  of  care 
and  be  liable  only  in  case  of  reckless  and 
wilful  misconduct,  what  has  been  often  char- 
acterized as  gross  negligence? 

There  haa  been  much  controversy  over  the 
use  of  phrases  expressing  different  degrees  of 
negligence,  as  slight,  ordinary  and  gross,  but 
it  seems  to  be  largely  a  matter  of  termi- 
nology, and  the  later  decisions  while  for  the 
most  part  rejecting  the  arbitrary  distinctions, 
acknowledge  the  existence  of  conditions  that 
increase  or  diminish  the  degree  of  care  to  be 
exercised.  In  Raymond  v.  Portland  R.  Co. 
100  Me.  629,  62  Atl.  602,  3  L.R.A.(N.S.) 
94,  this  court  said :  "It  will  be  observed  that 
the  Courts  in  discussing  the  above  proposi- 
tions have  used  the  word  negligence,  instead 
of  the  word  care,  to  express  the  measure  of 
duty.  But  confusion  has  arisen  from  re- 
garding  'negligence'  aa  a  positive  instead  of 
a  negative  word.  For  this  reason  it  is  usual 
to  express  the  duty  owed  in  positive  terms 
by  stating  what  constitutes  due  care,  rather 
than  in  negative  terms  by  stating  what  con- 
stitutes negligence  which  is  the  unintentional 
failure  to  perform  a  duty  required  by  law. 
*Xegligence'  is  the  opposite  of  'due  care.' 
W^hen  due  care  is  found  there  is  no  negligence. 
If  there  is  a  want  of  due  care  then  there  is 
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negligence.  We  are  inclined  to  agree  with 
the  great  weight  of  judicial  opinion  that  the 
attempt  to  divide  negligencCi  or  its  opposite 
due  care,  into  degrees  will  often  lead  to  con- 
fusion and  uncertainty.  It  seems  to  us  there- 
fore that  the  measure  of  duty  owed  by  parties 
in  the  discharge  of  their  mutual  relations, 
would  be  better  expressed  by  the  use  of  the 
term  negligence  if  one  prefers  a  negative 
definition,  or  due,  reasonable  or  ordinary  care, 
always  having  reference  to  the  circumstances 
and  conditions  with  regard  to  which  the  terms 
are  used." 

[124]  On  the  other  hand  the  Massachusetts 
Court  in  its  latest  discussion  on  the  subject, 
closes  an  elaborate  analysis  of  the  authorities 
with  the  words:  "We  are  of  opinion  .  .  . 
that  in  this  Commonwealth  at  any  rate  de- 
grees of  negligence  are  known  to  the  law." 
Massaletti  v.  Fitzroy,  228  Mass.  487,  118 
N.  E.  168. 

Notwithstanding  these  antagonistic  state- 
ments as  to  definition  we  doubt  not  that  the- 
two  courts  from  a  given  state  of  facts  would 
be  apt  to  reach  the  same  conclusion  as  to 
liability.  The  difference  is  more  verbal  than 
real. 

This  is  illustrated  in  the  analogous  doctrine 
of  gratuitous  bailments, — what  the  earlier 
writers  termed  a  mandate.  In  Storer  v.  Gow- 
en,  18  Me.  174,  this  court,  on  the  authority  of 
Story  on  Bailments,  stated  the  law  in  these 
words :  '^n  such  a  case  the  bailee  or  manda- 
tary is  responsible  only  for  gross  negligence," 
but  added  "the  care  required  in  a  bailment 
of  this  kind  will  depend  much  upon  the  na- 
ture of  the  goods  delivered.  If  money  is 
delivered,  it  is  to  receive  more  care  than 
common  property."  Resiated  in  Dinsmore  v. 
Abbott,  89  Me.  373,  36  Atl.  621,  the  doctrine 
appears  as  follows:  "The  burden  was  upon 
the  plaintiff,  whatever  the  form  of  action, 
to  show  a  breach  of  the  implied  contract  of 
the  defendants  as  gratuitous  bailees,  viz.:  to 
use  ordinary  care  in  keeping  the  property  and 
to  deliver  it  upon  demand,  if  after  using  due 
care,  they  should  have  it  in  their  possession." 
The  language  is  different  in  these  two  opin- 
ions but  the  essential  elements  of  the  self- 
imposed  duty  undoubtedly  remain  the  same. 

Adopting  then  the  modern  method  of  state- 
ment we  think  that  the  true  rule  of  liability 
on  the  part  of  a  voluntary  undertaker  should 
be  this,  that  he  be  required  to  exercise  that 
degree  of  care  and  caution  which  would  seem 
reasonable  and  proper  from  the  character  of 
the  thing  undertaken. 

The  courts  have  had  occasion  to  consider 
the  governing  rule  in  several  instances  as 
between  invitor  and  invitee  in  case  of  gra- 
tuitous transportation. 

In  Moffat  V.  Bateman,  L.  R.  3  P.  C.  (Eng.) 
315,  the  plaintiff  was  being  conveyed  by  the 
defendant  in  his  carriage  to  perform  certain 


work  on  the  defendant's  house.  The  plaintiff 
claimed  that  because  of  negligent  driving  the 
king  bolt  of  the  carriage  broke,  the  horses 
bolted,  the  carriage  was  overturned  and  he 
himself  was  injured.  The  court  held  that 
as  there  was  no  evidence  of  gross  neg'ligence 
the  plaintiff  could  [125]  not  recover.  This 
decision  was  later  commented  upon  by  Smith, 
L.J.,  in  Coughlin  v.  Gillison  [1899]  1  Q.  B. 
(Eng.)  145,  as  follows:  "What  was  there 
laid  down  was  that  if  you  undertake  to  drive 
a  man  in  your  carriage,  you  must  not  be 
guilty  of  gross  negligence  in  driving,  if  you 
wish  to  escape  liability  for  an  accident  to 
him  while  being  driven;"  and  by  Collins,  L.  J., 
in  these  words:  "The  plaintiff  had  intrusted 
himself  to  the  defendant  to  be  carried,  and 
there  was  a  clear  duty  on  the  part  of  the 
bailee  towards  the  bailor  not  to  be  guilty 
of  gross  negligence  causing  injury  to  him." 

In  May  berry  v.  Sivey,  18  Kaa.  291,  the 
plaintiff  was  an  invited  guest  of  the  defend- 
ant who  was  driving  the  team.  Against  the 
protestations  of  the  plaintiff  and  his  request 
to  alight,  the  defendant  recklessly  raced  his 
horse  and  a  collision  ensued.  The  court  held 
that  the  defendant  was  liable,  all  allegations 
being  proved  except  a  wilful  intention  on  the 
part  of  the  defendant  to  throw  the  plaintiff 
from  the  carriage. 

In  Siegrist  v.  Arnot,  10  Mo.  App.  197,  the 
plaintiff  was  an  impliedly  invited  guest  in  the 
carriage  owned  by  the  defendant,  a  livery 
stable  keeper,  but  driven  by  his  servant.  The 
court  in  holding  the  defendant  liable  for  in- 
juries caused  by  the  horses  running  away,  laid 
down  the  rule  thus,  through  Judge  Thompson, 
author  of  the  learned  treatise  on  negligence: 
"He  (the  defendant)  was  bound  to  bestow 
upon  the  undertaking  which  he  had  volun- 
tarily assumed,  that  degree  of  care  which  a 
prudent  man  having  regard  to  his  social 
obligations  would  have  bestowed  upon  it; 
which,  escaping  from  all  definition,  simply 
means  that  degree  of  care  which  a  jury  may 
reasonably  say  he  ought  to  have  bestowed 
under  the  circumstances  and  considering  that 
human  life  was  in  his  keeping.  .  .  .  The 
governing  principle  here  is  that  whenever  a 
person  undertakes  an  employment  which  re- 
quires care  and  skill,  whether  he  undertakes 
it  for  reward  or  gratuitously,  a  failure  to 
exert  the  measure  of  care  and  skill  appropri- 
ate to  such  employment  is  culpable  negligence, 
and  if  damages  result  therefrom  an  action 
will  lie." 

In  Patnode  v.  Foote,  153  App.  Div.  494,  138 
N.  Y.  S.  221,  the  plaintiff  had  been  sub- 
poenaed by  defendant  as  a  witness  in  an  ac- 
tion in  which  defendant  was  a  party,  and 
was  invited  bv  the  defendant  to  ride  with  him 
in  his  team  to  the  place  of  trial.  In  sustain- 
ing a  verdict  for  the  plaintiff  the  court  say: 
"There  was  also  evidence,  fully  warranting 
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the  jury  in  finding  that  the  defendant  drove 
at  a  reckless  speed,  against  plaintiff's  protest, 
and  the  collision  was  due  to  defendant's 
carelessness.  A  [126]  person  thus  invited  to 
ride  stands  in  the  same  situation  as  a  bare 
licensee  who  enters  upon  real  property  which 
the  licensor  is  under  no  obligation  to  make 
safe  or  keep  so,  but  who  is  liable  only  for  active 
negligence.  The  obligation  of  one  who  invites 
another  to  ride  is  not  so  great  as  that  of  the 
owner  of  real  property  who  invites  another 
thereon  especially  for  the  purposes  of  trade 
or  commerce,  because  under  such  circum- 
stances the  one  who  gives  the  invitation  is 
bound  to  exercise  ordinary  care  to  keep  the. 
property  reasonably  safe.  Under  the  above 
principles  therefore  one  who  invites  another 
to  ride  is  not  bound  to  furnish  a  sound  struc- 
ture or  a  safe  horse.  If  he  should  have 
knowledge  that  the  vehicle  was  unfit  for 
transportation  or  the  horse  unsafe  to  drive, 
another  element  would  arise  and  he  might 
be  liable  for  recklessly  inducing  another  to 
enter  upon  danger.  These  latter  elements 
however  are  not  involved  in  the  present  action 
and  the  duty  of  the  defendant  toward  the 
plaintiff  only  was  to  use  ordinary  care  not 
to  increase  the  danger  of  her  riding  with  him 
or  to  create  any  new  danger." 

In  Pigeon  v.  Lane,  80  Conn.  237,  11  Ann. 
Cas.  371,  67  Atl.  886,  the  trial  court  direct- 
ed a  verdict  for  the  defendants  on  the  ground 
that  the  plaintiff  and  the  servant  of  the  de- 
fendants through  whose  want  of  due  care 
the  plaintiff  was  injured,  were  fellow  servants. 
The  Supreme  Court  of  Errors  reversed  this 
ruling  and  said,  obiter,  that  if  the  plaintiff 
was  injured  while  riding  upon  the  sleigh  as  a 
mere  licensee  the  defendants  could  be  liable 
only  for  her  active  negligence  in  causing 
the  injury  by  which  the  danger  of  riding 
upon  the  conveyance  was  increased  or  a  new 
danger  created. 

In  Beard  v.  KJusmeier,  158  Ky.  153,  Ann. 
Cas.  1915D  342,  164  S.  W.  319  (1914)  50 
L.R.A.  (N.S.)  1100,  the  defendant  was  racing 
at  midnight  with  another  automobile.  The 
plaintiff  protested  and  begged  to  be  allowed 
to  alight.  The  defendant  refused  and  the 
accident  followed.  The  court  held  the  defend- 
ant liable  and  declared  it  to  be  the  defend- 
ant's duty  upon  inviting  the  plaintiff  to  ride 
as  a  guest  in  his  automobile  to  use  ordinary 
care  not  to  increase  the  plaintiff's  danger  nor 
to  create  any  new  danger  such  as  by  fast  and 
reckless  driving. 

In  Fitzjarrell  v.  Boyd,  123  Md.  497,  91  Atl. 
547  (1914),  the  accident  was  caused  by  the 
defendant,  against  the  protest  of  the  plain- 
tiff, attempting  to  pass  another  automobile 
upon  a  slippery  pavement  at  a  rapid  "pace.  The 
car  skidded,  struck  a  telegraph  pole,  and  the 
plaintiff,  an  invited  guest,  was  thrown  out 
and  injured.  The  action  was  [127]  sustained 
and  the  doctrine  of  Patnode  v.  Foote,  and 


Beard  v.   Klusmeier,   before   cited,   was  ac- 
cepted as  the  true  and  correct  rule. 

In  Perkins  v.  Galloway,  194  Ala.  265 
(1915)  69  So.  876,  L.R.A.1916E  1190,  the 
rule  was  expressed  as 'follows:  "The  express 
or  implied  duty  of  the  owner  and  driver  to 
the  occupant  of  the  car  is  to  exercise  reason- 
able care  in  its  operation  not  to  unreasonably 
expose  to  danger  and  injury  the  occupant  by 
increasing  the  hazard  of  that  method  of 
travel.  He  must  exercise  the  care  and  dili- 
gence which  a  man  of  reasonable  prudence, 
engaged  in  like  business,  would  exercise  for 
his  own  protection  and  the  protection  of  his 
family  and  property,  a  care  which  must  be 
reasonably  commensurate  with  the  nature 
and  hazards  attending  this  particular  mode 
of  travel.  Failing  in  this  duty  he  will  be  lia- 
able  to  the  occupant  or  guest  of  the  car  for 
injuries  the  result  of  such  carelessness  or  lack 
of  diligence," 

The  last  word  in  Massachusets  is  to  be 
found  in  Massaletti  v.  Fitzroy,  228  Mass.  487, 
118  N.  E.  168.  The  facts  in  that  case  were 
that  while  staying  with  the  defendant  as  her 
guest  the  plaintiff  went  out  with  the  defend- 
ant in  her  automobile  driven  by  a  chauffeur 
who  was  furnished  by  the  owner  of  the  garage 
where  the  car  was  kept.  The  machine  was 
overturned  and  the  plaintiff  injured.  The 
jury  found  that  while  driving  the  machine 
the  chauffeur  was  the  defendant's  servant, 
that  the  accident  was  caused  by  his  negli- 
gence, but  the  plaintiff  did  not  contend  that 
the  chauffeur  was  guilty  of  gross  negligence. 
Thereupon  the  presiding  Justice  directed  a 
verdict  for  the  defendant,  and  this  ruling 
was  sustained  by  the  Law  Court  on  the  au- 
thority of  West  V.  Poor,  196  Mass.  183,  81 
N.  E.  960,  124  Am.  St.  Rep.  541,  11  L.R.A. 
(N.S.)  036,  where  it  was  held  that  a  defend- 
ant who  invites  a  plaintiff  to  ride  gratis  in 
his  carriage  is  liable  to  the  same  extent  that 
a  gratuitous  bailee  is  liable,  that  is  only  for 
so  called  gross  negligence.  The  opinion  most 
learnedly  discusses  the  question  of  degrees  of 
negligence,  as  we  have  before  observed,  and 
also  the  authorities  both  in  England  and  this 
country  upon  the  question  of  gratuitous  bail< 
ments,  overruling  Gill  v.  Middleton,  105 
Mass.  477,  7  Am.  Rep.  548,  where  it  was  held 
that  a  landlord  who  gratuitously  undertoook 
to  make  repairs  could  be  held  responsible  for 
lack  of  ordinary  care.  In  conclusion  the  court 
said:  "Approaching  the  question  apart  from 
authority  we  are  led  to  the  same  conclusion. 
Justice  requires  that  the  one  who  undertakes 
to  perform  a  duty  gratuitously  should  not  be 
under  the  same  measure  of  obligation  as  one 
who  enters  upon  the  same  undertaking  for 
pay.  There  is  an  inherent  difficulty  [128]  in 
stating  the  measure  of  duty  which  is  assumed 
in  the  two  cases.  But  justice  requires  that 
to  make  out  liability  in  case  of  a  gratuitous 
undertaking  the  plaintiff  ought  to  prove  a 
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materially  greater  degree  of  negligence  than 
he  lias  to  prove  where  the  defendant  la  to  be 
jiaid  for  doing  the  same  thing.  It  is  a  dis- 
tinction which  seventy-five  to  one  hundred 
and  ninety-five  years  .practice  in  this  Com- 
monwealth has  shown  is  not  a  too  definite 
one  to  be  drawn  by  tlie  Judge  and  acted 
upon  by  the  jury.**  Without  adopting  the 
terminology  of  this  opinion  as  to  degrees  of 
negligence  nor  its  reasoning  which  makes  the 
degree  of  care  depend  upon  the  matter  of  com- 
pensation, yet  we  find  in  it  in  some  respects 
a  common  ground  of  legal  principle. 

The  foregoing  decisions  give  expression  in 
varying  forma  to  substantially  the  same  fun- 
damental principle  and  lead  here  to  the  same 
essential  inquiry,  viz.:  did  the  defendant 
exercise  toward  his  invited  guest  that  de- 
gree of  care  and  diligence  which  would  seem 
reasonable  and  proper  from  the  character  of 
the  thing  undertaken?  The  thing  undertaken 
was  the  transportation  of  the  guest  in  the  de- 
fendant's automobile.  The  act  itself  involved 
some  danger  because  the  instrumentality  is 
commonly  known  to  be  a  machine  of  tre- 
mendous power,  high  speed  and  quick  action. 
All  these  elements  may  be  supposed  to  have 
been  within  the  contemplation  of  the  guest 
when  she  accepted  the  invitation.  In  a  sense 
she  may  be  said  to  have  assumed  the  risks 
ordinarily  arising  from  these  elements,  pro- 
vided the  machine  is  controlled  and  managed 
l)y  a  reasonably  prudent  man  who  will  not  by 
his  own  want  of  due  care  increase  their  dan- 
ger or  subject  the  guest  to  a  newly  created 
danger.  In  other  words  we  conceive  the  true 
rule  to  be  that  the  gratuitous  undertaker 
shall  be  mindful  of  the  life  and  limb  of  his 
guest  and  shall  not  unreasonably  expose  her 
to  additional  peril.  This  would  seem  to  bo 
a  sane,  sound  and  workable  rule,  one  con- 
sistent with  established  legal  principles  and 
just  to  both  parties.  It  leaves  the  deter- 
mination of  the  issue  to  the  jury  as  a  ques- 
tion of  fact. 

Tried  by  this  test  we  are  constrained  to 
say  that  the  verdict  of  the  jury  fastening  lia- 
bility upon  the  defendant  in  the  case  at  bar 
\f  not  so  manifestly  wrong  that  it  should  be 
set  aside.  Ilis  conduct  bordered  upon  if  it 
did  not  actually  reach  recklessness.  It'  did 
not  evince  that  regard  for  the  safety  of  his 
passengers  which  is  required.  The  jury  were 
warranted  in  believing  that  he  was  familiar 
with  the  premises  and  knew  that  he  was  ap- 
proacliing  a  grade  crossing,  a  place  of  ac- 
knowledged danger.  The  whistle  had  been 
blown  and  the  automatic  [129]  bell  was  ring- 
ing. When  within  two  or  three  rods  of  the 
crossing  the  plaintiff  exclaimed,  "the  engine!" 
as  the  train  came  in  sight  around  a  bend  in 
the  road.  Thereupon  the  defendant  slowed 
tlie  automobile  a  little,  looked  up  and  saw 
the  train  and  then  as  he  approached  within 
twelve  or  fifteen  feet  of  the  crossing  he  in- 


creased tlie  speed,  attempted  to  cross  in  front 
of  the  oncoming  train  and  the  sad  catastrophe 
instantly  followed.  His  own  life  was  sacri- 
ficed. Miss  Mitchell  lost  both  feet,  and  the 
plaintiff  was  seriously  injured.  We  cannot 
say  that  the  jury  erred  in  finding,  as  they 
must  have  found,  that  the  defendant  unrea- 
sonably exposed  the  plaintiff  to  a  terrible 
hazard,  and  created  a  new  peril  w^hich  she 
could  be  held  neither  to  have  anticipated  nor 
to  have  assumed.  Such  conduct  was  a  breach 
of  duty  on  his  part. 

2.  Plaintiff 8    alleged    contributory    negli- 
gence. 

The  plaintiff  cannot  be  held  guilty  of  con- 
'  tributory  negligence,  as  is  earnestly  urged 
by  the  defendant.  The  negligence  complained 
of  was  the  act,  not  of  the  railroad  company, 
but  of  the  defendant  in  the  management  of 
the  machine,  and  no  act  or  failure  to  act  on 
the  part  of  the  plaintiff  can  be  deemed  the 
proximate  cause  of  the  accident.  She  had 
neither  direction  nor  control  of  its  operation. 
That  was  absolutely  within  his  power.  She 
neither  consented  to  nor  acquiesced  in  the 
particular  management  or  mismanagement 
tliat  caused  the  tragedy.  She  was  a  stranger 
in  the  locality  and  was  sitting  quietly  on  the 
back  seat,  in  full  and  justifiable  reliance  upon 
his  capacity  as  a  competent  driver.  She  was 
not  inattentive  because  she  was  apparently 
the  first  to  perceive  the  train  and  at  once  gave 
w^arning.  He  heard  her  exclamation.  Had  he 
heeded  it  and  stopped,  as  he  might  have  done, 
all  would  have  been  well.  Instead,  he  hesi- 
tated, then  put  on  speed  and  plunged  rashly 
into  obvious  peril,  into  the  very  jaws  of 
death.  She  was  powerless  to  prevent  it. 
Clearly,  no  blame  can  be  attached  to  the 
plaintiff. 

3.  Damages. 

The  damages  awarded  Mrs.  Avery  while 
large  do  not  impress  us  as  so  extravagant  or 
exorbitant  as  to  require  reduction  by  the 
court.  Mrs.  Avery  was  twenty-eight  years 
old.  Her  injuries  were  serious.  Objectively 
they  consisted  of  a  scalp  wound  on  the  head 
and  a  fractured  pelvis.  Subjectively  they  con- 
sisted of  a  nervous  shock  or  collapse  with 
its  attendant  ills  which  still  remain  with  her. 
She  is  suffering  from  a  retroverted  uterus, 
and  seven  months  after  the  [130]  collision 
she  had  a  miscarriage  while  three  months  in 
pregnancy.  The  plaintiff's  physicians  state 
that  in  their  opinion  she  can  never  give  birth 
to  a  child,  because  of  the  changed  conditions 
due  to  the  pelvic  break.  Her  suffering  was 
intense  and  her  injuries  are  in  a  degree  per- 
manent. Under  all  these  circumstances  we 
cannot  say  that  the  finding  of  the  jury  must 
be  deemed  so  excessive  as  to  require  action 
on  our  part. 

Mr.  Avery's  verdict  was  $1,483.33.  Con- 
sidering the  amount  of  his  legitimate  cash 
disbursements    and    all    other   elements,    we 
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think  one  thousand  dollars  would  be  ample 
<rumpen8ation  for  all  damages  sustained  by 
him. 

1«:XCEPTJ0NS. 

The  plaintiff  introduced  the  locomotive  en- 
gineer who  testified  that  at  the  time  and 
place  of  accident  the  train  was  running  at 
the  rate  of  eight  or  ten  miles  an  hour.  He 
further  testified  that  that  was  his  usual  speed 
on  that  train  in  approaching  that  crossing, 
and  it  was  necessary  that  the  train  should 
not  be  running  at  a  greater  speed  at  that 
point  in  order  to  make  its  stop  at  the  station 
which  lies  beyond.  Another  witness,  a  by- 
stander, testified  that  he  did  not  think  the 
train  was  going  very  fast,  not  faster  than  it 
usually  did  when  it  came  into  the  station. 

The  defendant  introduced  as  a  witness,  a 
•civil  engineer,  who  was  asked  this  question, 
"Have  you  timed  a  train  making  the  ordi- 
nary stop  at  the  station  in  Thomaston  to 
know  whether  it  could  make  its  ordinary  stop 
at  a  rate  of  more  than  ten  miles  an  hour  on 
Knox  Street?"  To  the  exclusion  of  this  in- 
terrogatory exception  was  taken. 

There  was  no  error  in  this  ruling.  At  best 
the  answer  could  only  serve  to  contradict 
the  locomotive  enginer  on  an  immaterial 
point,  his  opinion  as  to  the  limit  of  speed 
of  his  train  at  the  crossing  in  order  to  make 
-the  stop  at  the  station.  It  did  not  reach 
the  actual  speed  at  which  the  train  was  mov- 
ing at  the  time  of  the  accident  and  on  that 
point  whether  the  train  was  going  ten  miles 
an  hour  or  faster,  the  act  of  the  defendant 
in  attempting  to  cross  its  path  would  have 
Iwen  equally  reprehensible.  Moreover  the  ex- 
perimental observations  which  the  witness 
was  asked  to  narrate  were  made  at  a  sub- 
sequent date,  not  confined  to  this  particular 
train,  and  were  clearly  within  the  excluding 
rule  of  res  inter  alios  acta. 

[13-1]  Our  conclusion  therefore  is  as  fol- 
lows: 

In  the  action  brought  by  Edna  Avery  the 
motion  and  exception  are  overruled. 

In  the  action  brought  by  A.  Ferdinand 
Avery,  the  exception  is  overruled  and  the  mo- 
tion sustained  unless  the  plaintiff  within 
thirty  days  from  the  filing  of  the  certificate 
of  decision  files  a  remittitur  of  the  amount 
of  the  verdict  above  $1,000.  It  such  remit- 
titur is  filed,  motion  overruled.  « 

So  ordered. 


NOTE. 

The  reported  case  holds  that  while  a  per* 
«on  riding  in  an  automobile  as  a  guest  as- 
Bumes  those  risks  which  are  naturally  in- 
cident to  travel  by  automobile,  the  owner  of 
the  car  is  liable  for  an  injury  to  the  guest 
irom  a  collision  caused  by  his  negligent  driv- 


ing. The  liability  of  the  owner  of  a  private 
vehicle  for  injury  to  a  person  riding  as  a 
guest  is  discussed  in  the  note  to  Beard  v. 
Klusmeier,  Ann.  Cas.  1915D  342.  See  also 
the  more  recent  case  of  Massaletti  v.  Fitz- 
roy,  Ann.  Cas.  1918B  1088. 


V. 


BOOAN  ET  All. 

Missouri  Supreme  Court,  Division  No.  One — 
December  22,  1917. 

273  Mo.  1 ;  200  8.  W.  2Se. 


Appeal  and  Error  —  Matters  Not  Prop- 
erly  of  Record  —  Ezamlnatioa  for  In- 
cidental Purpose. 

Although  the  reasons  for  granting  a  new 
trial  are  not  reviewable  because  not  entered 
of  record  as  required  by  Rev.  St.  1909,  §  2023, 
where  they  are  preserved  in  the  bill  of  ex- 
ceptions they  can  be  considered  as  throwing 
light  upon  the  view  the  trial  court  took  of 
the  case. 
Parent  and  CbUd  —  UabUity  for  Tort 

of  Child. 

A  father  is  not  liable  for  the  torts  of  his 
minor  or  adult  children  simply  because  of  the 
relationship. 
Antomobiles  —  liiability  of  Owner  for 

Injury  —  NcKligence  of  Child. 

A  father  is  not  liable  for  the  negligence  of 
a  minor  son  in  driving  an  automobile  pur- 
chased for  the  use  of  the  family,  solely  in 
furtherance  of  the  child's  own  business  or 
pleasure,  and  permission  of  the  father  is  im- 
material. 

[See  note  at  end  of  this  case.]   - 

Same. 

There  is  no  presumption  that  a  minor  child 
is  the  agent  of  the  father  in  driving  the  lat- 
ter*s  car,  or  that  when  driving  such  car  he 
is  acting  within  the  scope  of  his  authority. 

[See  note  at  end  of  this  case.] 
Presumption  —  Presumption  Based  on 

Presnmption. 

A  presumption  must  be  based  on  a  fact, 
and  not  upon  inference  or  upon  another  pre- 
sumption. 
Evidence  —  Expert  Opinion  —  Another 

Opinion  as  Basis. 

It  is  not  proper  to  predicate  an  expert  opin- 
ion upon  another,  as  they  must  be  based 
either  upon  facts  or  facts  assumed  to  be  true. 
Antomobiles  —  Validity  of  Statnte  — 

Requiring  Stop  on  Signal. 

Acts  1911,  pp.  326,  327,  §§  8,  9,  requiring 
operators  of  automobiles  to  stop  when  sig- 
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naled  by  a  driver  of  horses,  etc.,  is  constitu- 
tional. 

[See  6  Ann.  Cas.  793;   12  Ann.  Cas.  291.] 

Verdicts    —    Form    —    Statement         of 
Amount. 

A  verdict  for  "$6,600,  Six  Thousand  $5.00 
Dollars,"  with  affidavits  of  six  jurors  that 
$6,500  was  intended,  is  not  so  indefinite  and 
uncertain  as  to  warran);  granting  of  new 
trial. 

AfEldavits  of  Jnrors  to  Explain. 

Affidavits  of  jurors  are  competent  to  ex- 
plain a  clerical  error  in  a  verdict. 

Death  by  Wron^fnl  Act  —  Ezoessi^e- 
nesfl  of  Verdict. 

A  verdict  of  $6,500  for  death  of  father  sup- 
porting a  family '  of  ten  was  not  excessive, 
although  deceased  was  fifty-seven  years  of 
age,  had  one  leg  off  six  inches  below  the 
knee,  .and  one  arm  was  smaller  than  the 
other. 

[See  18  Ann.  Cas.  1209;  Ann.  Cas.  1915C 
449.] 

Appeal  from  Circuit  Court,  Greene  county: 
Johnson,  Judge. 

Action  by  Bertie  A.  Hays,  plaintiff,  against 
R.  S.  Hogan  et  al.,  defendants.  Judgment  for 
plaintiff.  Order  granting  new  trial  reversed 
by  Springfield  Court  of  Appeals.    Case  certi- 

*  fled  to  Supreme  Court.    The  facts  are  stated 
in  the  opinion.    Modified. 

Wilfleffy  Mclntyre  d  Nardin  and  O.  L.  Hay- 
don  for  appellant. 

Oreen  d  Qreen,  W.  J.  Orr,  J.  D.  Brooks, 
Hamlin  d  Seawell  and  Lewis  Luster  for  re- 
spondents. 

[7]  Woodson,  J. — ^The  plaintiff  brought 
this  suit  in  the  circuit  court  of  Howell  Coun- 
ty against  the  defendants  to  recover  $10,000 
damages  for  the  death  of  her  husband, 
through  the  alleged  negligence  of  the  latter 
in  so  running  and  operating  an  automobile 
as  to  frighten  the  team  of  mules  hitched  to 
the  wagon  in  which  he  was  riding,  and  there- 
by causing  it  to  run  away  and  overturn  the 

•  wagon,    which    fell    upon    and    crushed    and 
killed  him. 

The  verdict  and  judgment  were  for  the 
plaintiff,  and  on  motion  a  new  trial  was  or- 
dered, from  which  order  the  plaintiff  duly  ap- 
pealed the  cause  to  the  Springfield  Court  of 
Appeals,  which  reversed  the  judgment  order- 
ing the  new  trial  and  remanded  the  cause 
with  directions  to  the  circuit  court  to  rein- 
state the  verdict  and  judgment  as  originally 
entered  therein.  On  motion  for  a  rehearing 
one  of  the  judges  of  the  Court  of  Appeals  dis- 
sented from  the  former  opinion  and  certified 
the  cause  here,  because,  a»  stated,  it  was  in 
conflict  with  certain  decisions  of  this  court. 

The  facts  of  the  case  are  few  and  largely 
undisputed.  The  facts  as  disclosed  by  the 
record  are  these: 


The  plaintiff  and  the  deceased  were  hus- 
band and  wife;  on  May  27,  1912,  he  was. 
killed  by  means  of  a  farm  wagon,  in  which 
he  wa^  riding,  turning  over  and  upon  him, 
and  crushing  him  to  death,  caused  by  the 
team  of  mules  hitched  thereto  becoming^ 
frightened  at  the  automobile  owned  by  de- 
fendant, R.  S.  Hogan,  and  driven  by  his  son, 
J.  £.  Hogan,  the  other  defendant.  The  oc- 
currence took  place  on  a  public  highway  in. 
Howell  County,  Missouri. 

R.  S.  Hogan  owned  the  car,  and  had  done 
so  for  a  year  or  more  prior  to  the  date  of 
the  injury;  he  purchased  [8]  it  for  the  use 
of  himself  and  family;  while  the  son  J.  E. 
Hogan  had,  with  the  permission  of  his  father,, 
driven  the  car  in  the  performance  of  his  du- 
ties to  the  latter,  and  for  the  pleasure  of  his- 
mother  and  other  members  of  the  family,  yet 
he  was  instructed  by  the  father,  R.  S.  Ho- 
gan, to  never  take  the  car  out  or  drive  it  for 
his  own  purposes,  without  his  permission  or 
that  of  his  mother;  upon  this  occasion  the 
son  was  driving  the  car  for  his  own  pur- 
poses without  the  authority  of  his  father  or 
mother;  the  son,  J,  E.  Hogan,  was  a  meifiber 
of  his  father's  family;  the  father  kept  no 
hired  chauffieur;  the  machine  had  been 
bought  and  maintained  for  the  use  of  the 
family  as  a  pleasure  vehicle;  and  it  was 
driven  and  used  prior  to  the  accident  by  the 
son,  J.  E.  Hogan,  and  two  other  brothers  of 
defendant  J.  E.  Hogan.  The  father  himself 
testified  in  a  deposition  which  was  offered 
by  plaintiff  as  a  part  of  her  case  without  ob- 
jection : 

'^Well,  we  use  it  just  as  a  family  vehicle,, 
as  a  pleasure  car,  and  for  such  use  as  the 
family  might  desire — ^just  a  family  vehicle." 

Both  defendants  testified  that  the  son  lived 
at  the  home  of  his  father  as  a  member  of  the 
family,  paid  no  board  whatever,  and  was  em- 
ployed in  the  bank  of  which  the  defendant 
father  was  president. 

It  appeared  from  the  depositions  of  the  de- 
fendants introduced  by  the  plaintiff  that  the 
son  had  used  the  machine  from  time  to  time 
for  a  period  of  more  than  a  year,  and  that 
the  father  granted  him  the  use  of  it  when- 
ever he  asked  f<N:  it. 

The  testimony  of  a  number  of  witnesses 
was  to  the  effect  that  the  defendant's  son 
had  been  seen  by  them 'driving  this  automo* 
bilf  on  various  occasions  prior  to  the  time 
of  the  accident,  both  in  the  day  time  and  in 
the  evening,  sometimes  with  other  members- 
of  the  Hogan  family  in  the  machine  as  pas- 
sengers, and  at  other  times  with  only  him- 
self and  his  wife  or  other  friends  riding  with 
him.  The  testimony  further  disclosed  that 
the  machine  was  kept  in  a  garage  at  the 
father's  home,  and  [9]  that  defendant  J.  £. 
Hogan  learned  to  drive  from  the  use  of  this 
very  machine  in  question. 

The  plaintiff  introduced  the  depositions  of 
R.  S.  and  J.  E.  Hogan,  in  presenting  her  case 
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in  chief.  By  these  depositiona  it  is  shown 
tliat  K.  S.  Hogan  did  not  permit  his  son 
Jack  to  use  the  automobile  at  pleasure;  that 
none  of  his  sons  were  at  liberty  to  use  the 
juachine  at  pleasure;  and  in  answer  to  the 
question,  ''Was  he  permitted  to  use  the  ma- 
chine for  his  own  pleasure  and  that  of  his 
friends?"  the  answer  was,  "Not  without  per- 
mission." 

From  this  deposition  it  further  shows  that 
defendant  R.  S.  Hogan  did  not  know  of  the 
£on  ever  taking  the  automobile  witliout  ask- 
ing either  him  or  his  mother;  and  that  he 
never  knew  of  his  taking  the  machine  out 
and  using  it  for  himself  and  friends,  outside 
of  the  family. 

The  father  was  not  at  home  on  the  dav  of 
the  accident,  but  was  in  another  part  of  the 
State. 

There  was  evidence  tending  to  prove  that 
the  automobile  was  being  carelessly  and  neg- 
ligently driven  at  the  time  of  the  accident, 
and  that  was  the  cause  of  the  team  becoming 
frightened  and  running  away,  which  resulted 
in  the  injury,  as  before  stated;  there  was  also 
evidence  tending  to  show  the  contrary. 
Since,  however,  the  jury  has  passed  upon 
that  question,  no  useful  purpose  would  be 
sen'ed  by  detailing  it  here. 

I.  This  case  is  properly  here,  not  only  on 
account  of  the  fact  that  the  Court  of  Appeals 
certified  it  here  under  the  mandate  of  the 
Constitution,  but  also  because  certain  consti- 
tutional questions  are  involved,  which  will 
Ije  presently  considered.  For  the  reasons 
stated  we  will  pay  no  further  attention  to 
the  question  of  the  jurisdiction  of  this  court 
over  this  case. 

II.  The.  large  question  presented  by  this 
record  for  determination  is  stated  by  coun- 
-sel  for  appellant  in  this  language: 

[10]  '*\Vhere  one  owns  and  maintains  an 
automobile  for  the  use  and  pleasure  of  him- 
self and  family,  and  an  injury  is  inflicted 
through  the  negligence  of  the  4)erson  in 
charge  of  the  automobile  while  using  the  ma- 
chine for  one  of  the  purposes  for  which  it  is 
kept,  the  owner  is  liable.  And  this  is  true 
whether  the  person  driving  the  machine  at 
the  time  is  a  member  of  the  family  or  a 
hired  chauffeur." 

In  support  of  this  proposition  we  are  cited 
to  the  following  authorities:  Denison  v  Mc- 
Norton,  228  Fed.  401,  142  C.  C.  A.  631; 
Stowe  v.  Morris,  147  Kv.  386,  144  S.  W.  52, 
39  L.R.A.(N.S.)  224;  McNeal  v.  McKain,  33 
Okla.  449,  126  Pac.  742,  41  L..R.A.(N.S.) 
775;  Campbell  v.  Arnold,  219  Mass.  160,  106 
N.  £.  599;  Bourne  v.  Whitman,  209  Mass. 
155;  Smith  v.  Jordan,  211  Mass.  260,  97  N. 
E.  761 ;  Kayser  v.  Van  Nest,  125  Minn.  277, 
146  N.  W.  1091,  51  L.R.A.(N.S.)  970;  Ploetz 
V.  Holt,  124  Minn.  169,  144  N.  W.  745;  Guig- 
r.on  v.  Campbell,  80  Wash.  543,  141  Pac. 
1031;   Switzer    v.  Sherwood,    80    Wash.    19, 


Ann.  Cas.  1917A  216,  141  Pac.  181;  Birch  v. 
Abercrombie,  74  Wash.  486,  133  Pac.  1020, 
50  IaR.A.N.(N.S.)  69;  Allen  v.  Bland  (Tex.) 
168  S.  W.  35;  Hazzard  v.  Carstairs,  244  Pa. 
St.  122,  90  Atl.  556;  Moon  v.  Matthews,  227 
Pa.  St.  488,  76  Atl.  219,  136  Am.  St.  Rep. 
902,  29  L.R.A.(N.S:)  856;  Cowell  v.  Saper- 
Bton,  149  App.  Div.  373,  134  N.  Y.  S.  284, 
208  N.  Y.  619,  102  N.  E.  1100;  Missell  v. 
Hayes,  86  N.  J.  L.  348,  91  Atl.  322;  Davis 
v.  Littlffield,  97  S.  C.  171,  81  S.'  E.  487; 
Winn  v.  Haliday,  109  Miss.  691,  69  So.  685; 
McHarg  v.  Adt,  163  App.  Div.  782,  149  N.  Y. 
6.  244;  Carrier  v.  Donovan,  88  Conn.  37,  89 
Atl.  894;  Hiroux  v.  Baum,  137  Wis.  197,  118 
N.  W.  633,  19  L.R.A.(N.S.)  332;  Lashbrook 
V.  Patten,  1  Duv.  (Ky.)  317;  Winfrey  v. 
Lazarus,  148  Mo.  App.  388,  128  S.  W.  276; 
Daily  v.  Maxwell,  152  Mo.  App.  1.  c.  422,  133 
S.  W.  351;  Marshall  v.  Taylor,  168  Mo.  App. 
240,  153  S.  W.  527]  Hays  v.  Hogan,  180  Mo. 
App.  237,  165  S.  W.  1125. 

Preliminary  to  the  discussion  of  this  ques- 
tion, it  may  not  be  improper  to  state  that 
the  trial  court  granted  the  new  trial  because 
under  the  record  it  was  of  the  opinion  the 
defendant,  R.  S.  Hogan,  was  not  liable,  and 
that  the  verdict  of  the  jury  was  so  indefinite 
and  uncertain  a  proper  judgment  could  not 
be  rendered  thereon;  in  that  connection  the 
court  also  stated -that  it  did  not  sustain  the 
motion  for  a  new  trial  because  the  verdict 
was  not  supported  by  the  evidence  or  was 
against  the  [11]  weight  of  the  evidence,  nor 
on  the  ground  of  passion  or  prejudice  of  the 
jury  against  the  defendants. 

Counsel  for  respondents  contend  that  this 
court  has  no  authority  to  consider  the  rea- 
sons assigned  by  the  trial  court  for  granting 
the  new  trial,  because  those  reasons  were 
not  entered  of  record  as  required  by  Section 
2023,  Revised  Statutes  1909,  but  were  pre- 
served, if  at  all,  in  the  bill  of  exceptions. 

This  court  has  repeatedly  held  that  where 
a  statute  such  as  this  requires  a  matter  to 
be  spread  of  record,  it  must  be  done  and  can- 
not be  preserved  in  a  bill  of  exceptions  and 
vice  versa,  if  required  to  be  saved  in  the  bill 
of  exceptions  it  cannot  be  preserved  by  the 
record  proper.  [Hewitt  v.  Steele,  118  M<y. 
463,  24  S.  W.  440;  Taylor  v.  Scherpe  etc.  Ar- 
chitectural Co.  47  Mo.  App  257;  Pennowfsky 
▼.  Coerver,  205  Mo.  135,  103  8.  W.  542.] 
Notwithstanding  this  insistence  which  is  well 
founded,  still  we  may  consider  the  same  as 
throwing  light  upon  the  view  the  circuit 
court  took  of  the  case  during  the  progress  of 
the  trial,  and  the  view  he  had  of  it  when 
passing  on  the  motion  for  a  new  trial. 

This  carries  us  back  to  the  large  proposi- 
tion before  quoted.  By  reading  it  in  the 
light  of  the  remarks  made  by  the  trial  court 
in  granting  a  new  trial,  it  is  apparent  that 
during  the  trial  the  court  was  of  the  same 
opinion  as  counsel  for  appellant  as  to  the  lia- 
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bility  of  R.  S.  Hogan,  namely,  that  he  was 
liable  by  virtue  of  the  facts  that  he  was  tlie 
owner  of  the  car,  that  it  was  for  the  use 
and  pleasure  of  himself  and  family,  that  it 
was  being  used  at  the  time  of  the  injury  for 
the  pleasure  of  the  son  (a  member  of  the 
family)  and  his  friends,  and  the  further  fact 
that  it  was  being  negligently  driven  by  the 
son;  and  that  is  true  whether  the  son  was 
driving  the  car  for  his  own  use,  with  or  with- 
out the  authority  of  the  father.  In  short, 
the  father  was  liable  in  this  case  because  he 
permitted  his  son,  a  member  of  his  family, 
to  drive  the  car  upon  other  occasions,  a  piece 
of  dangerous  machinery,  even  though  he  was 
not  about  the  father's  business,  but  his  own. 
But  upon  reflection  the  trial  court  in  passing 
upon  the  motion  for  a  new  trial  evidently 
changed  its  mind  as  to  the  liability  of  the 
father  [12]  under  those  facts,  which  as  that 
court  said,  were  clearly  established  by  the 
evidence,  but  held  he  was  not  liable  there- 
under. 

From  those  two  rulings  it  is  clear  that  the 
court  was  of  the  opinion  that  there  was  no 
evidence  introduced  tending  to  show  that  J. 
E.  Hogan,  the  eon,  was  the  agent  and  ser- 
vant of  R.  S.  Hogan,  or  that  he  was  at  the 
time  of  the  injury  acting  for  his  father.  In 
other  words  that  there  was  no  evidence  tend- 
ing to  show  that  the  relation  of  master  and 
servant  existed  between  them,  and  therefore 
the  father  was  not  liable  to  the  plaintiff  on 
account  of  permitting  his  son,  a  member  of 
his  family,  to  use  a  dangerous  piece  of  ma- 
chinery on  a  public  highway.  We  are  like- 
wise of  the  opinion  that  this  record  fails  to 
show  that  J.  E.  Hogan  was  the  agent  of  R. 
S.  Hogan  in  driving  the  car  upon  the  occa- 
sion in  question,  or  that  he  was  performing 
any  duty  for  the  father  at  that  time.  In 
fact,  the  evidence  shows  he  was  not ;  conse- 
quently, the  plaintiff  is  not  entitled  to  a  re- 
covery in  this  case  against  R.  S.  Hogan  upon 
the  ground  that  J.  £.  Hogan  was  his  agent 
and  servant. 

By  this  process  of  elimination  we  now  re- 
turn to. the  question,  is  the  father  liable  to 
the  plaintiff  in  this  case,  for  the  reason  that 
he  permitted  his  son  to  use  this  car,  a  dan- 
gerous piece  of  machinery,  as  counsel  for 
plaintiff  terms  it,  for  his  personal  use  or 
pleasure. 

Counsel  for  plaintiff,  as  before  stated,  con- 
tend for  the  affirmative  of  this  proposition, 
while  those  for  the  defendant  insist  to  the 
contrary. 

We  have  carefully  read  all  the  authorities 
heretofore  cited  by  counsel  for  plaintiff,  and 
are  satisfied  that  many  of  them  are  directly 
in  point  and  others  announce  the  general  doc- 
trine that  the  father,  in  such  a  case,  is  liable 
for  negligence  of  the  son. 

There  has  been  so  much  said  and  written 
lipon  that  question  as  shown  by  the  copious 


quotations  taken  from  the  opinions  of  courts 
of  the  various  states,  as  appear  in  briefs  of 
counsel  for  plaintiff,  it  would  be  difficult  to 
add  any  thing  new  thereto;  so  we  will  con- 
tent ourselves  by  saying  that  the  authorities 
cited  fully  sustain  the  [13]  rule  of  law  con- 
tended for  by  counsel  for  plaintiff.  But  the 
authorities  are  not  all  one  way  upon  that 
question.  Nor  are  we  satisfied  with  the 
soundness  of  the  rule  announced  by  the  au- 
thorities cited  by  counsel  for  plaintiff.  The 
position  of  counsel  for  defendants  upon  that 
question  is  stated  in  this  language: 

"W^here  a  father  purchases  an  automobile 
and  maintains  it  as  a  family  vehicle,  with 
restricted  uses,  and  a  son  had  been  cautioned 
not  to  use  the  car  without  first  obtaining  per- 
mission, and  the  son  violating  this  injunc- 
tion, uses  the  car  without  permission  upon 
an  independent  pleasure  trip  of  his  own,  ac- 
companied by  his  friends  but  by  no  other 
member  of  the  father's  family,  the  father 
cannot  be  held  responsible  in  case  the  son, 
while  negligently  driving  the  car,  causes  in- 
jury." 

And  in  support  thereof  we  are  cited  to  the 
following  cases:     Parker  v.  Wilson,  179  Ala. 
361,  60  So.   150,  43  L.R.A.(N.S.)    87;  Riley 
v.  Roach,  108  Mich.  294,  134  N.  W.  14,  37 
L.R.A.(N.S.)    834;    Danforth    v.    Fisher,    75- 
N.   H.   Ill,  71   Atl.   635,   139  Am.   St.  Rep. 
670,    21    L.R.A.(N.S.)     93;    Cunningham    v. 
Castle,    127    App.    Div.    580,    111    N.    Y.    S. 
1057;   Neff  v.  Brandeis,  91  Neb.  11,  135  N. 
W.  232,  39  L.R,A.(N.S.)    933;   LoU  v.  Han- 
Ion,    217    Pa.    St.    339,    10    Ann.    Cas.    73U 
66    Atl.    525,    118    Am.    St.    Rep.    922,    lO 
L..R.A.(N.S.)    202;    Cohen   v.  Borgenecht,   8-1 
Misc.  28,  144  N.  Y.  S.  399;  Maher  v.  Bene- 
dict, 123  App.  Div.  579,  108  N.  Y.  S.  228;  Pat- 
terson V.  Kates,  152  Fed.  481;  Slater  v.  Ad- 
vance Thresher  Co.  97  Minn.  305,  107  N.  W^ 
133,  5  L.RA.(N.S,)  698;  Stewart  v.  Baruch. 
103  App.  Div.  577,  93  N.  Y.  S.  161;  Reynold* 
V.  Buck,  127  la.  601,  103  N.  W.  946;  Doran 
v.  Thomsen,  76  N.  J.  L.  754,  71  Atl.  296,  131 
Am.  St.  Rep.  677,  19  L.R.A.(N.S.)  335;  Gar- 
retzen  v.  Duenckel,  50  Mo.  104,  11  Am.  Rep, 
405;  Evans  v.  A.  L.  Dyde  Automobile  Supplir 
Co.  121  Mo.  App.  266,  101  S.  W.  1132;  Mad- 
dox  V.  Brown,  71  Me.  432,  36  Am.  Rep.  336; 
Broadstreet  v.  Hall,  168  Ind.  192,  80  N.  E. 
146,    120    Am.    St.    Rep.    356,     10     L.R.A. 
(N.S.)   933  and  notes;  Howe  v.  Leighton.  75- 
N.    H.    601,    75    Atl.    102;    Spelman    v.    De- 
lano, 177  Mo.  App.  28,  163  S.  W.  300;  Lin- 
ville  V.  Nissen,  162  N.  C.  95,  77  S.  E.  109« : 
Tanzer  v.  Read,  160  App.  Div.  584,  145  N.  Y. 
S.  708;  McFarlane  v.  Winters,  47  Utah  598, 
155  Pac.  437,  L.  R.  A.  1916D  618;  Heispen- 
buttel  V.  Meagher,  162  App.  Div,  752,  147  X. 
Y.  S.  1087 ;  B.  &  R.  Co.  v.  McLeod,  7  Alber- 
ta L.  Rep.  349,  7  Dominion  L.  Rep.  579:  Far- 
thing V.  Strouse,  172  App.  Div.  523,  158  N.  Y. 
S.  840;  Loehr  v.  Abell,  174  Mich.  590,  140  N. 
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W.  926;  Armstrong  v.  Sellars,  182  Ala.  582, 
62  So.  28;  Schumer  v.  Register  12  Ga.  App. 
743,  78  S.  E.  731;  Roberts  v.  Schanz,  83  Misc. 
339,  144  N.  Y.  S.  824;  University  of  Missouri 
Bulletin,  Law  Series  6  (December,  1014) 
[14]  p.  30;  Case  &  Comment  (August,  1915) 
vol.  22,  p.  220;  Harvard  Law  Review  (No- 
vember, 1914)  vol.  28,  p.  91. 

By  carefully  reading  the  position  of  coun- 
sel for  defendants  before  quoted,  it  will  be 
seen  that  it  includes  all  the  facts  that  can 
possibly  be  deducted  from  the  evidence  pre- 
served in  this  record;  and  if  defendant  R.  S. 
Hogan's  liability  cannot  be  predicated  upon 
those  facts,  then  a  recovery  cannot  be  had 
against  him  in  this  case. 

Preliminary  to  the  legal  discussion  of  this 
question,  it  may  add  clarity  thereto  to  re- 
state the  fact  that  this  record  is  totally  bar- 
ren of  all  evidence  tending  to  show  that  J.  E. 
Hogan  was  the  agent  or  servant  of  R.  S.  Ho- 
gan,  or  that  the  former  was  driving  the  car 
at  the  time  of  the  injury  for  his  use  or  ben- 
efit, without,  as  previously  stated,  the  facts 
that  J.  E.  Hogan  was  a  member  of  the  for- 
mer's family,  that  the  car  was  purchased  for 
the  family  use,  and  that  it  was  being  driven 
by  the  latter  at  the  time  of  the  injury,  cre- 
ated that  relation.  This  latter  proposition 
will  l^  considered  later. 

Attending  the  former,  in  the  case  of  Gar- 
retzen  v.  Duonckel,  50  Mo.  104,  L  c.  107,  the 
court  said: 

"A  master  is  not  responsible  for  any  act 
or  omission  of  his  servants  which  is  not  con- 
nected with  the  business  in  which  they  serve 
him,  though  in  general  he  is  responsible  for 
the  manner  in  which  they  execute  his  orders, 
and  for  their  negligence  in  selecting  means 
by  which  the  orders  are  to  be  carried  out. 
In  determining  whether  the  particular  act  is 
done  in  the  course  of  the  servant's  employ- 
ment it  is  proper  first  to  inquire  whether  the 
servant  was  at  the  time  engaged  in  serving 
his  master.  If  the  act  was  done  while  the 
servant  was  at  liberty  from  his  service,  and 
pursuing  his  own  ends  exclusively,  there  can 
be  no  question  that  the  master  is  not  respon- 
sible, even  though  the  injuries  complained  of 
could  not  have  been  committeed  without  the 
facilities  afforded  by  the  servant's  relations 
to  his  master." 

While  it  is  true  that  the  court  held  the  de- 
fendant liable  in  that  case,  yet  it  was  be- 
cause tlie  servant  was  acting  within  the 
scope  of  his  authority  when  he  was  showing 
[15]  the  g^n.  This  case  has  been  cited  with 
approval  of  this  court  so  often  it  would  be 
useless  to  refer  to  them.  But  it  should  be 
borne  in  mind  that  in  the  case  at  bar  by  the 
very  act  of  driving  the  machine  J.  E.  Hogan 
violated  the  orders  of  R.  S.  Hogan,  for  he 
had  no  authority  whatever  to  drive  it  with- 
out first  obtaining  the  latter's  permission  to 
so  do.    That  fact  differentiates  this  case  from 


the  Garretzen-Duenckel  case  just  considered. 
Kor  w^ill  it  be  inappropriate  to  here  state 
that  it  has  never  been  the  law  of  this  State 
that  the  father  is  liable  for  the  torts  of  even 
his  minor  children,  that  is,  liable  therefor 
merely  because  of  the  relationship  of  parent 
and  child.  [Bassett  v.  Riley,  131  Mo.  App. 
676,  111  8.  W.  596;  Baker  v.  Heldeman,  24 
Mo.  219,  69  Am.  Dec.  430;  Paul  v.  Hummel, 
43  Mo.  119,  97  Am.  Dec.  381.] 

For  stronger  reasons  the  father  should  not 
be  liable  for  the  torts  of  his  adult  son. 

The  reports  are -full  of  cases  holding  that 
where  a  servant,  even  with  the  master's  con- 
sent, takes  the  latter's  car  and  while  using 
it  for  his  own  purposes,  negligently  injures 
a  person  thereby,  the  master  is  not  liable. 
[Guthrie  v.  Holmes,  272  Mo.  215,  198  S.  W. 
854;  Cunningham  v.  Castle,  127  App.  Div. 
680,  111  N.  y.  S.  1057;  Howe  v.  Leighton,  75 
N.  H.  601,  7fi  Atl.  102;  Patterson  v.  Kates, 
152  Fed.  481;  Slater  v.  Advance  Thresher  Co. 
97  Minn.  305,  107  N.  W.  133,  5  L.R.A.(N.S.) 
698;  Lotz  v.  Hanlon,  217  Pa.  St.  339,  10  Ann. 
Cas.  731,  66  Ati.  525,  118  Am.  St.  Rep.  922, 
10  L.R,A.(N.B.)  202;  Neff  v.  Brandeis,  127 
App.  Div.  580,  39  L.R.A.(N.S.)  933;  Dan- 
forth  V.  Fisher,  76  N.  H.  Ill,  71  Atl.  535,  139 
Am.  St.  Rep.  670,  21  L.R.A.(N.S.)  93;  Daily 
V.  Maxwell,  152  Mo.  App.  1.  c.  426,  133  8.  W. 
351.] 

In  the  caae  of  Maddox  v.  Brown,  71  Me. 
432,  36  Am.  Rep.  336,  where  a  minor  son  who 
had  been  permitted  to  use  his  father's  horse 
and  wagon  without  restriction,  took  them  up- 
on one  occasion,  in  the  absence  and  without 
the  knowledge  of  the  father,  on  business  of 
his  own,  and  left  the  horse  unhitched  in  the 
street  and  the  horse  ran  away  and  injured 
the  plaintiff's  carriage,  it  was  held  that  the 
father  was  not  liable  for  the  damage  done 
the  carriage,  because  the  son  was  not  the 
agent  or  servant  of  the  father. 

In  Maher  v.  Benedict,  123  App.  Div.  579, 
108  N.  Y.  S.  228,  it  was  held  that  the  owner 
of  an  automobile  is  not  liable  for  injuries 
resulting  from  the  negligence  of  his  son  in 
driving  a  car,  [16]  merely  because  of  the  re- 
lationship, or  because  he  permitted  his  son 
to  drive  the  car. 

The  same  rule  is  announced  in  the  case  of 
Revnolda  v.  Buck,  127  la.  601,  103  N.  W. 
946. 

.  In  Parker  v.  Wilson,  179  Ala.  361,  60  So. 
150,  43  L.R.A.(N.S.)  87,  where  an  eighteen- 
year-old  boy  took  his  father's  automobile  for 
his  own  use  without  the  father's  knowledge, 
but  by  his  implied  general  permission,  it  was 
held  that  the  son  wa3  not  the  agent  of  the 
father  and  that  the  latter  was  not  liable  for 
the  negligence  of  the  former  in  operating 
the  car.     The  court  used  this  language: 

"Tlie  meager  facts  before  us,  though  in- 
terpreted with  favor  to  the  appellant,  pr^* 
sent  the  case  of  a  mere  permissive  use  of  the 
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father's  vehicle  by  the  sou  for  his  own  pur- 
poses of  business  or  pleasure;  on  wliat  prin- 
ciple can  it  be  eaid,  in  this  state  of  the  case, 
that  the  son  was  the  servant  of  the  defend- 
ant and  acting  within  the  course  or  scope 
of  his  employment?  It  seems  clear  that  the 
ordinary  rule  of  master  and  servant  has  no 
application  to  such  a  case,  and  prior  to  the 
advent  of  the  automobile  the  contrary  doc- 
trine had  no  general  currency  in  this  coun- 
try or  England.''  (Citing  many  cases  and 
continuing: ) 

"We  find  Daily  v.  Maxwell,  152  Mo.  App. 
415;  Stowe  V.  Morris,'  147  Ky.  386,  39 
L.R.A.(N.S.)  224;  and  Moon  v.  Matthews, 
227  Pa.  St.  488,  29'  L.R.A.(N.S.)  856,  136 
Am.  St.  Hep.  902,  referred  to  as  sustaining 
appellant's  contention  for  appellee's  liability 
in  this  case.  The  first  named  of  these  cases 
is  closely  in  point  and  does  clearly  liold  with 
the  appellant.  In  the  second  there  were 
members  of  the  family,  other  than  the  driver, 
in  the  machine.  The  third  mav  be  discrim- 
inated  on  the  very  substantial  ground  that 
the  machine  was  being  operated  by  a  driver 
regularly  employed  for  the  purpose.  The 
doctrine  contended  for  amounts  to  this:  that 
the  pleasure  of  the  family  in  its  utmost  de- 
tail is  the  business  of  the  father.  As  ap- 
plied to  the  case  at  hand,  it  means  that  the 
son,  in  pursuit  of  his  own  pleasure,  with  an 
automobile  owned  by  his  father,  was  engaged 
in  the  business  of  the  [17]  father.  But  the 
doctrine,  we  think,  has  no  firm  foundation 
in  reason  or  common  sense.  In  theory  it 
overlooks  well  settled  principles  of  law;  in 
practice  it  would  interdict  the  father's  gen- 
erosity, and  his  reasonable  care  for  the  pleas- 
ure or  even  the  well  being  of  his  children  by 
imposing  a  universal  responsibility  for  tlieir 
acts.  As  said  in  Doran  v.  Thomsen,  76  N. 
.1.  L.  754,  19  L.R.A.(N.S.)  335,  131  Am.  St. 
Rep.  677:  *It  would  subject  a  parent  to  lia- 
bility if  he  bought  for  his  son  a  baseball  or 
for  liis  daughter  a  golf  club,  and  by  permit- 
ting thorn  to  be  used  by  his  children  for  their 
appropriate  purposes,  injury  occurred.  It 
bases  the  creation  of  the  relation  of  master 
and  servant  upon  the  purpose  which  the'par- 
ent  had  in  mind  in  acquiring  ownership  of 
the  vehicle  and  its  permissive  use  by  the 
child.  This  proposition  ignores  an  essential 
element  in  the  creation  of  that  status  as  to 
third  persons;  that  such  use  must  be  in  fur- 
therance of,  and  not  apart  from,  the  master's 
service,  and  control,  and  fails  to  distinguish 
between  a  mere  permission  to  use  and  a  use 
subject  to  the  control  of  the  master  and  con- 
nected with  his  affairs.'  In  the  case  from 
which  we  have  quoted  it  was  held,  on  facts 
substantially  identical  with  those  in  tlie  case 
at  bar,  that  the  owner  of  the  automobile  and 
father  of  the  driver  was  not  liable.  So  in 
Maher  v.  Benedict,  123  App.  Div.  579,  108  X. 
Y.  S.  228.    The  same  conclusion  finds  support 


in  Sniitli  v.  Jordan,  211  Mass.  269,  which 
case  is  stated  and  commented  upon  in  75 
Cent.  L.  J.  43,  as  follows:  'Thus,  in  the 
^lassachusetts  case,  a  father  purchased  an 
automobile  for  the  use  of  Ills  family,  and  his 
minor  eon  was  the  only  member  of  the  fam- 
ily licensed  to  operate  it.  The  wife  had  per- 
mission to  use  it  at  her  pleasure,  and  the  son 
was  expected  to  obey  any  request  of  his 
mother  to  take  her  out  in  the  car.  Plaintiff 
was  injured  by  the  son's  negligence  when  he 
was  taking  his  mother  out-  at  her  request. 
The  court  said:  ''If,  instead  of  hiring  a 
stranger,  the  father  chose  to  have  the  same 
work  performed  by  his  minor  son,  to  whose 
time  and  services  he  was  entitled  as  a  mat- 
ter of  law,  it  could  not  be  ruled  as  a  mat- 
ter of  law  that  a  jury  might  not  find  the 
lousiness  to  be  that  of  the  father.  This  is 
not  a  [18]  case  of  mere  permissive  use  of  the 
father's  vehicle  by  the  son  for  his  own  pleas- 
ure." Tliis  authority,  therefore,  might  even 
be  deemed  against,  rather  than  in  support  of, 
the  principal  case  (Stowe  v.  Morris,  supra), 
cFpeoially  when  it  was  stated  in  another  part 
of  the  opinion:  "If  the  act  is  not  dcme  by 
the  son  in  furtherance  of  the  father's  busi- 
ness, but  in  performance  of  some  independ- 
ent design  of  his  own,  the  father  is  not  lia- 
ble." Liability  was  placed  merely  on  the  faet 
that  there  was  room  in  the  evidence  for  the 
jury  to  find  that  a  request  by  defendant's 
wife  was  equivalent  to  direction  by  him  for 
his  son,  as  his  hired  man  to  perform  for  him 
a  service.' " 

In  Doran  v.  Thomsen,  76  N.  J.  L.  754,  71 
Atl.  296,  131  Am.  St.  Rep.  677,  19  L.R.A. 
(N.S.)  335,  the  father  owned  an  automobile, 
which  he  kept  upon  his  premises,  and  his 
daughter,  about  nineteen  years  of  age,  wae 
accustomed  to  drive  it,  and  did  so  whenever 
she  felt  like  it;  asking  permission  to  use  it 
when  she  felt  like  it;  asking  permission  to 
use  it  when  the  father  was  at  home,  but 
when  not  at  home  took  it  sometimes  with- 
out permission.  There  was  no  proof  that  the 
daughter  was  actually  employed  by  the  father 
to  operate  the  machine.  The  court  said:  "No 
other  member  of  the  family  was  with  her, 
80  that  the  machine  was  then  being  rim  by 
the  daughter  upon  no  errand  of  the  father." 
She  was  allowed  to  operate  the  macMne  from 
time  to  time  and  drove  it  whenever  she  felt 
like  it,  as  also  did  her  brother;  and  defendant 
testified  that  he  bought  the  machine  "for 
our  own  use,"  the  same  as  a  person  might  buy 
a  horse  or  carriage  for  the  family,  and  that 
it  was  operated  mostly  by  his  son  and 
daugliter.  On  the  day  of  the  accident  the 
father  was  absent  in  New  York  City,  and  did 
not  know  that  his  daughter  was  intending 
to  use  the  automobile,  but  he  knew  that  she 
did  use  it  whenever  she  desired  to  do  so. 
On  this  occasion  she  took  it  of  her  own 
accord  without  asking  permission,  and  had 
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273  Mo,  1, 
three   friends  in  the  car  with  her  and  was  The  case  of  Ileissenhutlcl  v.  Meagher,  147 

out  for  her  own  pleasure.    In  this  case  against    *  N.  Y.  S.  1087,  is  "on  all-fours'*  with  the  case 
ihe  father  on  account  of  the  daughter  negli-      at  bar.     The   opinion   is   short   and   to   the 


gently  injuring  a  person  in  the  highway,  it 
was  held  that  such  proof  was  not  sufficient 
to  constitute  the  daughter  a  servant  or  agent 
of  the  master,  [19]  and  that  a  motion  for 
direction  of  a  verdict  for  the  defendant 
should  have  prevailed. 

This  case  was  well  considered  and  many 
authorities  cited,  and  as  said  by  counsel  for 
defendants:  "The  facts  are  in  many  respects 
similar  to  the  case  at  bar,  but  the  case  at 
bar  is  even  stronger  on  behalf  of  the  father 
for  the  reason  that  defendant  J.  £.  Hogan 
was  directed  never  to  use  the  car  without 
first  asking  permission  of  his  father  or  moth- 
er, and  on  the  day  of  the  accident  in  question 
was  using  the  machine  in  direct  violation  of 
this  injunction." 

In  Riley  v.  Koach,  168  Mich.  294,  134  N. 
W.  14,  37  L.R.A.(N.S.)  834,  it  was  held  that 
if  the  owner  of  an  automobile,  upon  leaving 
home,  instructed  the  chautTeur  not  to  take 
the  machine  out  without  orders  from  him- 
self or  wife,  he  is  not  liable  for  injury  done 
by  the  machine  while  it .  is  being  used  to 
take  out  one  of  his  guests,  his  wife's  sister, 
but  when  so  used  it  was  not  with  the  ex- 
pressed consent  of  the  owner  or  his  wife. 

In  B.  &  R.  Co.  V.  McLeod,  7  Alberta  L. 
Hep.  349,  7  Dominion  L.  Rep.  579,  a  son  was 
iield  to  be  using  the  automobile  for  his  own 
purpose  and  not  to  be  acting  as  his  fatlier's 
agent  at  the  time  the  accident  occurred, 
where  it  appeared  that  he  had  driven  his 
father's  car  for  three  years  and  had  an  op- 
portunity to  take  the  car  and  use  it  whenever 
he  liked.  That  on  the  day  of  the  accident, 
he  went  to  the  garage,  took  the  car  for  a 
ride  with  some  friends,  and  during  the 
course  of  the  ride  the  accident  occurred. 
The  court  approved  the  decision  in  Doran  v. 
Thomsen,  76  N.  J.  L.  754,  71  Atl.  296,  131 
Am.  St.  Rep.  677,  19  L.R.A.(N.S.)  335,  where 
the  parent  was  held  not  liable  in  a  ease  where 
the  child  was  using  the  car  alone  for  her  own 
purposes. 

In  Tanzer  v.  Read,  ^162  App.  Div.  584,  145 
N.  Y.  S.  708,  the  wife  was  driving  the  car 
purchased  for  family  use.  She  was  out  for 
her  own  pleasure  and  the  courts  held  that 
while  engaged  in  such  recreation,  she  was 
not  in  any  sense  acting  as  her  husband's 
ngenty  even  though  she  utilized  his  property 
as  a  means  of  pleasure. 

In  Farthing  v.  Strouse,  172  App.  Div.  523, 
158  N.  Y.  S.  840,  the  court  held  that 
there  was  no  presumption  that  the  defend- 
ant's [20]  wife  was  in  his  service  and  en- 
gaged in  his  business,  and  that  the  principle 
of  respondeat  superior  does  not  apply  where 
it  appeared  that  the  wife  was  using  the  car 
alone  for  her  own  purposes,  although  the 
husband  had  given  her  authority  to  use  it 
for  pleasure  or  for  any  purpose  whatever. 


point.     In  discussing  the  question  the  court 
said: 

"The  plaintiff,  while  standing  in  a  public 
street,  waiting  for  a  surface  car,  was  struck 
and  injured  by  an  automobile  belonging  to 
defendant  and  driven  by  his  son,  a  young 
man  twenty-four  years  of  age.  This  son 
was  pursuing  his  studies  as  a  law  student, 
and  lived  with  his  father  as  a  member  of  the 
family.  Tlie  automobile  was  a  pleasure  ve- 
hicle kept  by  defendant  for  the  use  of  himself 
and  his  family.  His  son  was  privileged  to 
use  it  for  his  individual  purposes,  whenever 
he  so  desired.  It  was  customary,  also,  for 
the  son  to  act  as  chauffeur  of  the  car  when 
it  was  used  by  defendant  or  other  members 
of  the  family.  On  the  occasion  of  the  acci- 
dent, the  son  had  taken  the  car  out  for  a 
pleasure  drive,  accompanied  by  several  of  his 
friends.  Neither  defendant  nor  any  other 
member  of  his  family,  except  his  son,  was  in 
the  party. 

"It  is  evident  from  these  facts  that  when 
the  accident  happened  the  car  was  neither 
expressly  nor  constructively  in  the  use  or  serv  • 
ice  of  the  defendant,  and  that  in  driving  the 
car  the  son  was  in  no  way  acting  as  the  de- 
fendant's agent.  Under  these  circumstances, 
we  hold  that  defendant  is  not  liable  for  his 
son's  negligent  operation  of  the  car.  The 
principle  involved  has  been  applied  in  so 
many  cases  that  the  citation  of  but  a  few  will 
suffice.  [Tanzer  v.  Read,  160  App.  Div.  584, 
145  N.  Y.  S.  708;  Cunningham  v.  Castle.  127 
App.  Div.  580,  111  N.  Y.  8.  1057;  Maher  v. 
Benedict,  123  App.  Div.  679,  108  N.  Y.  S. 
228.] 

"The  judgment  and  order  appealed  from 
should  be  reversed,  with  costs,  and  the  com- 
plaint  dismissed,    with    costs.     All    concur." 

[21]  In  Loehr  v.  Abell,  174  Mich.  590,  140 
N.  W.  926,  it  was  held  that  a  father  is  not 
liable  for  the  negligence  of  his  minor  son 
when  using  the  automobile  with  the  father's 
permission,  but  for  his  own  pleasure,  the  son 
being  a  licensee  only. 

In  Armstrong  v.  Sellers,  182  Ala.  582,  62 
So.  28,  it  was  held  that  the  owner  of  an  auto- 
mobile who  habitually  consented  to  his  wife's 
use  of  the  machine  is  not  liable,  in  the  ab- 
sence of  the  statute,  to  one  run  down  by  the 
machine  which  was  being  driven  by  a  third 
person,  who  had  the  privilege  to  use  the  ma- 
chine and  with  whom  the  owner's  wife  was 
riding. 

In  Schumer  v.  Register,  12  Ga.  App.  743, 
78  S.  E.  731,  it  was  held  that  no  cause  of 
action  was  set  forth  against  the  owner  of 
an  automobile  by  a  count  which  alleged  that 
the  defendant,  a  widow,  having  exclusive  con- 
trol of  her  minor  daughter,  was  the  owner  of 
an  automobile,  and  that  the  daugliter  was 
riding  in  it,  having  authority  and  command 
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over  its  movement,  and  that  it  was  Iwing 
driven  by  a  third  party,  when  it  was  negli- 
gently run  into  the  plaintiff.  It  w^as  further 
held  that  this  count  would  set  forth  no  cause 
of  action  under  a  statute  making  every  per- 
son liable  for  the  torts  committed  by  his' 
child  or  servant  by  his  command,  or  in  the 
prosecution  of  his  business,  although  an 
amendment  of  the  count  alleged  that  the 
automobile  was  kept  for  the  comfort  and 
pleasure  of  the  owner's  family  who  weie 
authorized  to  use  it  at  any  time  for  their 
pleasure,  it  being  held  that  in  order  to  ren- 
der the  parent  liable  under  such  statute  the 
child  must  have  been  engaged  in  his  parent's 
business. 

In  McFarlane  v.  Winters,  47  Utah  598,  155 
Pac.  437,  L.R.A.1916D  618,  where  all  the  au- 
thorities are  reviewed,  the  court  in  speaking, 
of  the  rule  announced  by  the  Missouri  Court 
of  Appeals,  says:  "Such  a  doctrine,  in  the 
ordinary  affairs  of  life,  would  be  monstrous 
to  say  the  least.  But,  if  it  vrere  assumed 
that  a  distinction  should  be  made  between 
automobiles  and  other  vehicles  and  instru- 
mentalities, it  should  be  made  by  the  Legis- 
lature, the  lawmaking  power,  and  not  by  the 
courts  who  merely  declare  the  law  as  they 
find  [22]  it.  We,  however,  can  conceive 
neither  reason  nor  logic  in  attempting  to 
make  such  a  distinction.'^ 

In  Linville  v.  Nissen,  162  N.  C.  95,  77  S. 
£.  1096,  a  son  about  twenty  years  old  was 
driving  with  three  of  his  friends  in  the  car. 
There  was  evidence  that  the  car  was  main- 
tained  for  the  use  of  the  owner  and  his 
family.  There  the  court  held  that  the  trial 
judge  should  have  directed  a  nonsuit  as  to 
the  father,  for  the  reason  that  the  evidence 
is  undisputed  that  the  son  at  the  time  of 
the  accident  wa*  not  engaged  in  any  business 
for  the  owner,  but  was  about  his  own  business 
or  pleasure,  and  no  jury  question  was  raised 
on  that  point.  This  is  one  of  the  many  cases 
which  hold  as  a  matter  of  law  that  the  father 
U  not  liable. 

In  commenting  upon  the  decision  in  this 
case  by  the  Springfield  Court  of  Appeals,  the 
University  of  Missouri  Bulletin,  vol.  15,  no. 
34,  Law  Series  5,  December,  1914,  p.  33,  said: 

The  statement  from  Doran  v.  Thomsen, 
above  quoted,  points  out  the  fallacy  of  the 
Missouri  cases.  The  creation  of  the  relation 
of  master  and  servant  should  not  be  based 
upon  the  purpose  which  the  parent  had  in 
mind  in  buying  the  automobile  and  the  per- 
missive use  by  a  member  of  his  family.  One 
might  keep  an  automobile  for  the  use  of  the 
members  of  a  club,  the  students  of  a  certain 
school,  the  residents  of  a  certain  town,  or  for 
the  general  public;  yet  who  will  say  in  case 
he  permits  such  persons  to  use  the  machine 
and  they  injure  a  third  party,  that  the  rela- 
tion of  master  and  servant  existed,  and  that 
in  using  the  automobile  for  one  of  the  pur- 


pojjcs  for  which  it  was  bought,  the  clubman 
or  the  student,  or  a  member  of  the  general 
public,  was  in  the  business  of  the  owner,  and 
that  he  is,  therefore  liable  for  their  acts. 

"If  public  interest  demands  tliat  owner- 
ship colipled  with  a  permissive  use  of  an  au- 
tomobile by  a  member  of  the  owner's  family 
be  made  a  basis  of  liability  for  injuries  to 
third  parties,  this  result  can  be  reached  only 
by  a  departure  from  the  established  law  of 
agency. 

''It  is  submitted  that  Sturgis,  J.»  waa 
right  in  holding  Hays  v.  Hogan  [ISO  Mo. 
App.  237],  in  conflict  with  Walker  v.  Hanni- 
bal, etc.  R.  Go.  [121  Mo.  575];  and  Garretzen 
V.  Duenckel  [50  Mo.  104]." 

[23]  The  Harvard  Law  Review,  NoTonber, 
1914,  page  91,  discusses  the  question  of  the 
use  of  the  automobile  by  the  son  for  his  own 
pleasure,  and  says: 

"Suppose,  however,  a  frail  son,  or  one  in- 
juring his  health  by  too  zealous  an  applica- 
tion to  work.  His  affeetionate,  though 
wealthy,  father  is  much  concerned.  He  buys 
a  machine,  and  tells  his  son  to  use  it  in  the 
pursuit. of  health  and  pleasure.  While  thus 
pursuing,  the  son  pursues  and  runs  down  the 
plaintiff  instead.  If  these  facts  could  be 
proved,  a  not  unvrillingly  jury  might  find 
that  the  son's  frolie  was  not  'a  frolic  of  his 
own,'  but  really  of  his  father's.  The  question 
is  whether  any  father  does  this.  It  is  sub- 
mitted that  most  of  them  do  not.  Such  an 
idea  of  vicarious  enjoyment  is  far  too  fanci- 
ful— as  much  so  in  the  ease  of  an  automobile 
as  it  would  be,  for  instance,  if  the  father 
brought  a  pair  of  roller  skates  for  the  son, 
or  told  him  to  use  the  family  roller  skates. 
The  argument  might  as  well  be  extended  to  a 
chauffeur  who  is  occasionally  allowed  the  use 
of  the  car  so  that  he  will  be  more  satisfied 
with  his  work,''  and  concludes  the  discussion 
with  the  remark:  ''Let  not  the  ancient  maxim 
be  transformed  to  read:  Qui  facit  per  auto 
facit  per  se.*' 

Case  and  Comment,  August  number,  1915, 
at  page  220,  in  an  article  by  Joseph  T.  Win- 
slow  of  the  Massachusetts  bar  on  the  sub- 
ject of  the  owner's  liability  for  injury  oc- 
curring lyhile  the  automobile  is  being  used 
by  members  of  his  family,  announces  the  gen- 
eral rule  to  be  that  "a  father  cannot  be  held 
liable  for  the  negligent  operation  of  his  car 
by  his  son  merely  because  he  owned  the  car, 
or  because  he  permitted  the  son  to  drive  it 
whenever  he  wished,  or  because  the  driver 
was  his  son,"  and  after  reviewing  the  au- 
thorities, says  in  the  stunmary  (p.  226) : 

''It  seems  that  where  a  child  acts  as  the 
chauffeur  for  the  family,  of  a  car  kept  for 
family  purposes,  the  owner  will  generally  be 
held  liable  for  injuries  resulting  from  the 
negligent  operation  of  the  car  by  the  child 
while  he   is   driving  it   for   other   members 


HAYS  V.  H06AK. 

275  Mo.  1, 


1135 


of  the  owner's  family  who  have  permission 
i,o  use  it. 

[24]  "It  appears,  however,  that  where  a 
child  or  a  member  of  the  owner*s  family  at 
the  time  an  injury  occurs  is  driving  the  car 
for  his  or  her  own  purposes,  the  owner  will 
not  as  a  rule  be  liable,  although  the  Missouri 
Court  of  Appeals  in  some  cases  has  taken 
the  view  that  a  parent  may  be  held  liable  nn- 
der  such  circumstances  if  the  car  was  one 
which  was  kept  for  general  family  use,  upon 
the  theory  that  it  was  being  used  by  the 
-owner's  agent  for  one  of  the  purposes  for 
which  it  was  kept  by  him. 

"In  case  the  owner  of  a  car  kept  for  family 
use  furnishes  a  chauffeur,  other  than  a  mem- 
ber of  his  family,  he  is  ordinarily  liable  for 
an  injury  occurring  while  the  chauffeur  is 
driving  the  car  under  orders  of  some  member 
of  the  ovmer's  family." 

The  writer  concludes  by  stating  that  the 
cases  decided  by  the  Missouri  Appellate 
-Courts,  are,  in  his  opinion,  unsound  upon 
principle  and  unsupported  by  weight  of  au- 
-thority.  * 

After  a  careful  consideration  of  all  the 
authorities  cited,  we  have  reached  the  same 
conclusion,  and  hold  that  the  mere  ownership 
of  an  automobile  purchased  by  a  father  for 
the  use  and  pleasure  of  himself  and  family 
does  not  render  him  liable  in  damages  to 
&  third  person  for  injuries  sustained  thereby, 
-through  the  negligence  of  his  minor  son  while 
operating  the  same  on  a  public  highway,  in 
furtherance  of  his  own  business  or  pleasure; 
snd  the  fact  that  he  had  his  father's  special 
or  general  permission  to  so  use  the  car  is 
wholly  immaterial. 

III.  It  is  next  insisted  by  the  counsel  for 
plaintiff  that  the  ownership  of  tlie  car  by  the 
iather  and  that  it  was  being  driven  by  his 
«on  at  the  time  of  the  injury  with  the  for- 
mer'§  consent  raises  a  presumption  that  the 
latter  was  acting  within  the  scope  of  his 
authority,  and  therefore,  the  burden  of  proof 
rests  upon  the  father  to  show  the  contrary. 

[25]  The  vice  of  this  insistence  consists 
in  assuming  that  the  ownership  of  the  car  by 
the  father  and  his  consent  of  its  use  by  the 
son,  constituted  the  latter  his  agent  and  serv- 
ant, and  therefore  at  the  time  of  the  injury 
the  car  of  R.  S.  Hogan  was  being  driven  by 
his  servant    J.  E.  Hogan. 

That  is  non  aequitwr.  That  sequence 
would  no  more  folow  in  this  case  than  it 
would  in  a  case  where,  if  a  member  of  this 
court  should  lend  his  car  to  a  friend  to  drive 
to  Fulton  and  while  en  route  he  should  negli- 
gently run  over  and  injure  a  third  person. 
In  both  cases  the  agency  would  have  to  be 
first  established  and  then,  and  not  until  then, 
would  the  presumption  arise  that  the  son  or 
friend  was  acting  within  the  scope  of  his 
Authority,  and  thereby  shift  the  burden  of 
proof  upon  the  father.  [Quthrie  v.  Holmes, 
.supra.] 


Moreover,  if  the  insistence  of  counsel  for 
plaintiff  is  correct,  then  the  court  would  be 
required  to  enforce  one  presumption  upon  an* 
other,  namely:  First,  that  the  son  was  the 
agent  of  the  father,  and,  second,  that  the 
agent  was  acting  within  the  scope  of  his 
authority.  This  is  never  done.  A  presump- 
tion must  be  based  upon  a  fact,  and  not  upon 
inference  or  upon  another  presumption. 
[Yamell  v.  Kansas  City,  etc.  R.  Co.  113  Mo. 
670,  21  S.  W.  1,  18  L.R.A.  599;  Bigelow  v. 
Metropolitan  St.  R.  Co.  48  Mo.  App.  367; 
State  V.  Lackland,  136  Mo.  26,  37  S.  W.  812 ; 
Click  V.  Kansas  City,  etc.  R.  Co.  57  Mo.  App. 
97.] 

The  same  rule  governs  expert  opinions.  It 
is  not  proper  to  predicate  an  expert  opinion 
upon  another.  They  must  be  based  either 
upon  facts,  or  facts  assumed  to  be  true  stated 
in  the  hypothetical  question.  [McAnany  v. 
Henrici,  238  Mo.  103,  141  S.  W.  633.] 

The  points  so  far  decided  affect  R.  S. 
Hogan,  the  father  alone,  but  the  remaining 
questions  are  common  to  both  defendants. 

rV.  Counsel  for  defendants  contend  that 
Section  8  and  9  of  the  Act  of  1911,  Laws 
1911,  page  322,  [26]  requiring  the  operator 
of  an  automobile  upon  a  public  highway,  to 
stop  the  same  when  signaled  to  do  so  by  a 
driver  of  a  team  of  horses,  etc.,  and  to  ex- 
ercise the  highest  degree  of  care,  etc.,  are 
unconstitutional,  null  and  void. 

This  contention  is  not  well  founded.  This 
court  in  the  case  of  State  v.  Swagerty,  203 
Mo.  517,  11  Ann.  Cas.  725,  102  S.  W.  483, 
120  Am.  St.  Rep.  671,  10  L.R.A.(N.S.)  601, 
held  the  Act  of  1903,  approved  March  23, 
1903,  which  for  the  purposes  of  this  case 
is  prd^ctically  the  same  as  the  Act  of  1011, 
was    constitutional. 

That  case  has  received  the  approval  of 
this  court,  in  the  cases  of  St.  Louis  v.  Ham- 
mond (Mo.)  199  S.  W.  411,  and  Roper  v. 
Greenspon,  272  Mo.  288,  198  S.  W.  1107, 
both  decided  at  the  present  term  of  this 
court,  the  latter  In  Banc.  We,  therefore, 
rule  this  contention  against  the  defendants. 

V.  Counsel  for  defendants  insist  that  the 
order  of  the  trial  court  granting  the  new 
trial  was  proper  for  the  reason  that  the  ver- 
dict of  the  jury  was  so  indefinite  and  uncer- 
tain, that  a  valid  judgment  could  not  be 
rendered  thereon.  The  following  is  a  copy 
of  the  verdict: 

"We  the  jury  find  the  issues  in  favor  of 
the  plaintiff  and  against  both  defendants 
J.  E.  Hogan  and  R.  S.  Hogan  and  assess  her 
damages  at  the  sum  of  $6,500,  Six  Thousand 
$5.00  Dollars." 

In  support  of  the  verdict  six  of  the  jurors 
filed  affidavits  stating  that  tlie  amount  of 
the  verdict  agreed  upon  by  the  jury  was  for 
the  sum  of  $6,500. 

That  such  affidavits  are  competent  is  no 
longer  an  open  question  in  this  State:  State 
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V.  Underwood,  57  Mo.  40,  1.  c.  52;  State  v. 
Rush,  95  Mo.  199,  1.  c.  206,  8  S.  W.  221 ;  De- 
voy  V.  St.  Louis  Transit  Co.  192  Mo.  197,  L  c. 
218  and  219,  91  S.  W.  140. 

The  reports  of  other  courts  are  also  rich 
with  such  rulings.  [Hamburg-Breman  F. 
Tns.  Co.  V.  Pelzer  Mfg.  Co.  76  Fed.  1.  c  481, 
42  U.  S.  App.  123,  22  C.  C.  A.  283 ;  Capen  v. 
Stoughton,  16  Gray  (Mass.)  364;  West  v. 
Americus  Bank,  63  Ga.  230;  Heinkin  ▼. 
Barbrey,  40  Ga.  1.  c.  262;  Mattox  v.  U. 
S.  [27]  146  U.  S.  1.  c.  148,  13  S.  Ct.  50,  36 
U.  S.  (L.  ed.)  917;  Davis  v.  Huber  Mfg.  Co. 
119  la.  56,  93  N.  W.  78;  Jackson  v.  Dicken- 
son, 15  Johns.  (N.  Y.)  309,  8  Am.  Dec.  236; 
Peters  v.  Fogarty,  55  N.  J.  L.  386,  26  Atl. 
855;  Dalrymple  v.  Williams,  63  N.  Y.  361, 
20  Am.  Rep.  544;  W'oUgram  v.  Schoepke,  123 
Wis.  19,  3  Ann.  Cas.  398,  100  N.  W.  1054,] 

When  we  read  the  verdict  in  this  case  in 
the  light  of  the  affidvits  filed,  there  can  be 
no  reasonable  doubt  but  what  the  jury  agreed 
upon  the  sum  of  $6,500  as  the  amount  there- 
of. This  is  also  manifest  from  the  figures 
$6,500,  the  first  sum  stated  therein,  but  when 
the  attempt  was  thereafter  made  to  state 
the  amount  in  words,  the  scrivener  wrote 
the  words  "Six  Thousand"  and  for  some  rea- 
son undisclosed  added  "$5.00  Dollars,"  there- 
by making  the  entire  verdict  as  to  the 
amount,  read  "at  the  sum  of  $6,500,  Six 
Tliousand  $5.00  dollars."  Is  is  perfectly 
clear  from  the  face  of  the  entire  record,  that 
is,  the  petition,  answer,  evidence,  verdict  and 
affidavits  filed,  that  through  inadvertence  the 
scrii^ner  placed  the  punctuation  point  be- 
fore instead  of  after  the  last  two  naughts 
found  in  the  verdict.  Had  it  been  placed 
after  them  instead  of  before,  both  statements 
of  the  amount  would  have  corresponded,  and 
this  question  would  not  have  been  here;  but 
as  it  stands,  it  contradicts  the  remainder  of 
the  verdict  and  the  affidavits,  but  if  trans- 
posed the  entire  verdict  becomes  harmonious 
and  in  keeping  with  the  record,  as  before 
stated.  This  view  of  the  verdict  was  taken 
by  the  Court  of  Appeals  in  the  case  of  Gurley 
V.  O'Dwyer,  61  Mo.  App.  348. 

In  that  case  the  suit  was  on  a  promissory 
note  for  $103.70,  and  the  jury  returned  the 
following  verdict: 

"We  the  jurors  do  find  a  verdict  in  favor 
of  the  plaintiff  for  $1.12,   16-100." 

The  court  rendered  judgment  therein  for 
the  sum  of  $112,16.  Thereupon  the  defendant 
moved  the  court  to  set  aside  the  verdict  and 
judgment,  and  enter  judgment  on  the  verdict 
for  $1.12  and  16-100,  according  to  the  literal 
finding  of  the  jury,  which  it  was  contended 
was  a  perfect  verdict,  for  $1.12  16/100,  and 
therefore,  the  court  had  no  authority  to 
change  it  to  $112.16.  Tn  [28]  passing  upon 
that  question,  the  St.  Louis  Court  of  Appeals 
said: 

'^Touching  the  second  complaint,  we  see  no 
reason  why  an  inaccurate  punctuation  should 


destroy  a  verdict  which  is  responsive  to  the 
issues,  any  more  than  inaccurate  grammar  or 
spelling,  so  long  as  the  meaning  of  the  ver- 
dict is  perfectly  clear  in  the  light  gf  the 
surrounding  circumstances.  In  State  v.  Mc- 
Namara,  100  Mo.  100,  the  jury  in  their  ver- 
dict assessed  the  defendant's  punishment  to 
two  years  in  the  *pertentiary.'  In  Synder 
V.  U.  S.  112  U.  S.  216  [5  S.  Ct.  118,  28  U.  S. 
(L.  ed.)  697],  the  jury  made  a  still  greater 
blunder  in  spelling.  Both  supreme  courta 
held  that  the  meaning  was  perfectly  plain , 
and  that  the  verdict  was  good.  In  the  case  at 
bar  there  was  no  pretense  that  anything  wa» 
paid  on  the  note.  The  only  defense  inter- 
posed was  non  est  factum.  As  the  verdict  of 
the  jury-  was  for  the  note  with  interest,  and, 
as  that  is  the  only  verdict  they  could  have 
rendered  in  conformity  with  the  evidence, 
provided  they  found  for  the  plaintiffs  at  all,, 
the  court  did  not  err  in  entering  the  verdict 
according  to  the  obvious  intent  of  the  jury, 
and  rejecting  the  literal  reading  or  erroneous 
punctuation.  Besides  this,  we  are  bound  to 
assume  in  support  of  the  action  of  the  court 
that  the  veidict  waa  read  to  the  jury,  as  is 
universally  done,  and  that  they  assented  to 
it  as  a  verdict  for  $112.16.  We  have  never 
heard  of  a  jury  going  down  to  fractions  of  a 
cent  in  their  calculation  of  damages.  Section 
2100  of  the  Revised  Statutes  of  1889  provides 
that  errors  not  affecting  substantial  rights 
of  the  adverse  parties  shall  be  disregarded." 

And  w©  fully  agree  with  the  Court  of  Ap- 
peals in  saying  there  is  no  reason  w^hy  an 
inaccuracy  in  punctuation  should  destroy  a 
verdict  which  is  responsive  to  the  issues,  any 
more  than  inaccuracy  in  grammar  or  spell- 
ing, so  long  as  the  meaning  of  the  verdict  is 
perfectly  clear  in  the  light  of  the  surround- 
ing facts  and  circumstances.  No  one  can 
read  this  verdict  in  the  light  of  the  facts  and 
circumstanoes  disclosed  by  this  record .  and 
reach  any  other  conclusion  than  that  it  was 
the  intention  of  the  jury  to  find,  and  that 
they  did  find,  for  the  plaintiff  in  the  sum  of 
$0,600. 

[29]  This  point  is  ruled  against  defendants. 

VI.  It  was  finally  insisted  that  the  court 
properly  granted  a  new  trial  because  the 
verdict  was  excessive. 

We  have  carefully  examined  the  evidence 
upon  this  point  and  are  of  the  opinion  that 
this  insistence  is  not  well  grounded.  Whilst 
It  is  true  the  evidence  shows  the  deceaaed 
was  fifty-fieven  years  old,  with  one  leg  off  six 
inches  below  the  knee,  and  one  arm  was  some- 
what smaller  than  the  other,  yet  it  farther 
shows  that  he  supported  himself  and  family^ 
composed  of  his  wife  and  eight  children. 

lender  that  e>ddence,  we  are  unable  to  say 
the  verdict  was  excessive. 

We  are,  therefore,  of  the  opinion  that  the 
judgment  of  the  circuit  court  as  to  R.  S. 
Hogan  should  be  affirmed,  and  reversed  and 
remanded  as  to  J.  E.  Hogan,  with  direction 
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for  the  court  to  reinstate  the  judgment  on 
the  verdict,  as  to  him. 

It  is  so  ordered.    All  concur  except  Bond, 
P.  J.,  absent. 


HOTE. 

The  liability  of  the  owner  of  an  automobile 
for  the  negligence  of  his  chauffeur  has  be< 
come  quite  thoroughly  settled  on  general 
principles  of  agency,  and  the  same  is  true 
with  respect  to  the  liability  for  the  acts  of 
the  owner's  son  when  he  is  using  the  car  in 
his  father's  business  or  pursuant  to  the  lat- 
ter's  direction.  A  conflict  of  authority  has 
developed,  however,  with  respect  to  the  lia- 
bility of  the  hef  d  of  a  family  who  keeps  an 
automobile  as  a  family  pleasure  car,  per- 
mitting the  members  of  the  family  to  use  it 
for  their  own  convenience  or  amusement. 
The  reported  case  in  an  exhaustive  discussion 
maintains  the  view  that  a  father  is  not  lia- 
ble for  the  negligence  of  an  adult  son  who  is 
thus  permitted  to  use  the  family  automobile. 
The  earlier  eases  are  reviewed  in  the  notes  to 
the  following  cases:  Lotz  v.  Hanlon,  10  Ann. 
Cas.  731;  Mattel  v.  Gilliee,  12  Ann.  Cas.  970; 
White  Oak  Coal  Co.  t.  Rivoux,  Ann.  Cas. 
1914C  1082;  Reilly  v.  Connable,  Ann.  Cas. 
1916A  656;  Griffin  v.  Russell,  Ann.  Cas. 
1917D  994;  Christy  v.  Elliott,  108  Am.  St. 
196;  and  JMoon  v.  Matthews,  136  Am.  6t. 
Rep.  902. 
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Hondelde  —  DefiaitioB  of  Mamslavsh- 
ter. 

Manslaughter  is  the  unlawful  killing  of 
another  without  malice,  either  upon  a  sudden 
quarrel  or  unintentionally,  while  the  slayer 
io  in  the  commission  of  an  act  made  unlawful 
by  a  valid  statute. 

Indiotments  —  Statntory  Form  —  Svill- 
ciency. 

In  an  indictment  for  manslaughter  such 
unlawful  act  need  not  be  pleaded  in  the  in- 
dictment. The  short  form  of  indictment  pro- 
vided in  section  13583,  General  Code,  is  not 
in  conflict  with  the  constitutional  guaranty 
that  the  accused  shall  be  advised  of  "the 
nature  and  cause  of  the  accusation  against 
him." 

[See  Ann.  Cas.  101 8C  551.] 
Ann.  Cns.  101 SE. — 72. 


\ 


Criminal  Imtw  —  Eleotion  by  State  — 
Maaslancliter  liy  SoTeral  Aets  of 
NecHcenee. 

Such«  unlawful  act  relied  on  by  the  state 
as  the  basis  for  the  charge  of  manslaughter 
may  be  made  unlawful  by  more  than  one 
statute.  In  such  case  it  is  error  to  compel 
the  state  to  elect  upon  which  statute  it  relies 
for  a  conviction.  (Bailey  v.  State,  4  Ohio 
St.  440,  approved  and  folloiced.) 

Indictments  —  Varianeo  —  Alles^d 
Alias   Not   ProTen. 

Where  an  indictment  for  manslaughter 
charges  the  defendant  with  having  "unlaw- 
fully killed  Adelbert  Chaky,  sometimes  other- 
wise known  as  Buley  ^saki,"  and  there  is  no 
evidence  tending  to  prove  the  alias,  or  that 
both  names  were  the  names  of  the  same  per- 
son, such  failure  is  not  a  fatal  variance,  be- 
cause it  is  not  prejudicial  to  the  merits  of 
the  case  and  the  substantial  rights  of  tlie 
defendant.  (Goodlove  v.  The  State,  82  Ohio 
St.  365,  disapproved.) 

Antomobilea  —  Speed  Beg:nlation  ^ 
Validity. 

Section  12603,  General  Code,  prohibiting 
the  operation  of  a  motor  vehicle  "at  a  speed 
greater  than  is  reasonable  or  proper,  havin;; 
regard  for  width,  trafiic,  use  and  the  general 
and  usual  rules  of  such  road  or  highway,  or 
so  as  to  endanger  the  property,  life  or  limb 
of  any  person,     is  a  valid  statute. 

[See  Ann.  Cas.  1916E  1067.] 

Homicide  —  Trial  —  Submission  of  In- 
clnded  Offenses. 

Where  all  the  evidence  clearly  and  con- 
clusively shows  that  the  unlawful  act  relied 
upon  by  the  state  directly  caused  the  killing, 
and  there  is  no  evidence  to  the  contrary,  the 
failure  of  the  court  to  charge  on  assault, 
or  assault  and  battery,  is  not  error.  (Marts 
T.  The  State,  26  Ohio  St.  162,  and  Dresback 
T.  The  State,  38  Ohio  St.  365,  approved  and 
followed.  So  far  as  the  case  of  Lindley  \. 
The  State,  69  Ohio  St.  215,  is  in  conflict  with 
the  two  foregoing  cases,  said  Lindley  case  is 
disapproved. ) 

Aot  of  Aocnaed  as  Proximate  Oanso  of 
Death. 

The  unlawful  act  relied  upon  as  the  predi- 
cate for  manslaughter  must  be  the  proximate 
cause  of  death.  If  death  resulted  from  any 
other  cause,  or  there  be  a  reasonable  doubt 
as  to  the  unlawful  act  being  the  proximate 
cause  of  death,  the  jury  should  acquit.  But 
where,  upon  the  undisputed  facts,  it  clea'rly 
and  conclusively  appears  to  a  moral  certainty 
that  the  unlawful  act  complained  of  was  the 
proximate  cause  of  death,  a  failure  to  so 
charge,  especially  where  there  was  no  request 
to  so  charge,  is  not  reversible  error.    . 

Antomobilea  —  Homicide  by  Nesligent 
Operation  —  Standard  of  Care  —  In- 
stmetiona. 

In  a  prosecution  under  section  12603,  Gen- 
eral Code,  for  manslaughter  by  the  negli- 
gent operation  of  an  automobile,  the  court 
should  charge  the  jury  that  tlie  standard 
of  conduct  required  of  the  defendant  in  the 
operation  of  his  car   is  that  of  an   ordina- 
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rily  careful  and  prudent  person,  and  that  if 
he  did  not  operate  the  car  "at  a  speed  greater 
than  is  reasonable  or  proper,  having  regard 
for  width,  traffic,  use,  and  the  general  and 
usual  rules  of  such  road  or  highway,  or  so  as 
to  endanger  the  property,  life,  or  limb  of  any 
person,"  as  would  appear  to  such  ordinarily 
careful  and  prudent  person  in  the  then  sit- 
uation, he  was  not  guilty  of  manslaughter. 
[Sec  note  at  end  of  this  case.] 

Witnesses  —  Cross-ezaiiiiiLation  of  Ao* 
cnsed  —  Conduct  Subsequent  to  Houi- 
ioide. 

In  a  prosecution  for  manslaughter  in  the 
operation  of  motor  vehicles,  where  defendant 
denied  all  knowledge  of  having  struck  de- 
ceased, and  testified  that  he  kne>v  nothing 
about  it  at  the  time,  his  cross-examination 
as  to  whether,  when  notified,  he  went  up  to 
fin^  out  what  he  was  accused  of,  is  proper. 

Error  to  Court  of  Appeals,  Lake  county. 

Criminal  action.  £.  E.  Schaeffer  convicted 
of  manslaughter  in  Court  of  Common  Pleas, 
Lake  county.  Judgment  reversed  by  Court 
of  Appeals.  State  brings  erfor.  The  facts 
are   stated   in   the   opinion.      Rsvebseb. 

George  C,  von  Beseler  and  Harry  E,  Bam- 
mar  for  plaintiff  in  error. 

Homer  Harper  and  Alvord  d  Blakely  for 
defendant  in  error. 

[217]  Wanamakeb,  J. — ^Realising  the  great 
importance  of  the  questions  arising  in  this 
case,  both  to  the  public  for  its  safety  of  life 
and  limb  in  the  public  streets  and  highways 
and  to  automobilists  as  to  their  rights  in  the 
use  of  the  public  streets  and  highways,  un- 
usual care  and  consideration  has  been  given 
this  case  and  the  law  applicable  thereto. 

Now,  what  are  the  facts  of  this  case  so  far 
as  necessary  for  its  intelligent  and  just  deter- 
mination ? 

The  state  claimed  that  on  the  seeond  day 
of  August,  1915,  in  broad  daylight,  at  about 
^:30  P.M.,  the  defendant  in  error,  E.  E. 
Schaeffer,  was  driving  a  touring  car  at  from 
twenty-five  to  thirty  miles  an  hour  in  a 
southerly  direction,  on  the  left  side  of  one 
of  the  principal  streets,  known  as  High 
street,  in  the  village  of  Fairport,  having  a 
population  of  about  3,000,  and  that  he  then 
and  there  and  thereby  run  over  and  fatally 
injured  Adelbert  Chaky,  "sometimes  other- 
wise known  as  Buley  Csaki,"  a  boy  less  than 
three  years  of  age;  that  this  wad  a  thickly- 
settled  community  and  that  a  large  number 
of  children  were  aceustomed  to  play  on  this 
part  of  the  street  and  were  so  playing  at  the 
time  of  the  killing;  and  that  said  children 
were  then  and  there  seen,  and  were  admitted 
to  be  seen,  by  the  defendant. 

The  state  further  claimed  that  such  high 
and   [218]   dangerous  rate  of  speed  of  said 


car  was  in  violation  of  Section  12603,  General 
Code,  which   reads: 

''Whoever  operates  a  motor  vehicle  or 
motorcycle  on  the  public  roads  or  highways 
at  a  speed  greater  than  is  reasonable  or  prop- 
er, having  regard  for  width,  traffic,  use  and 
the  general  and  usual  rules  of  such  road  or 
highway,  or  so  as  to  endanger  the  property, 
life  or  limb  of  any  person,  shall  be  lined  not 
more  than  twenty-five  dollars,''  etc. 

And  also  in  violation  of  Section  12604, 
which  reads: 

"Whoever  operates  a  motor  cycle  or  motor 
vehicle  at  a  greater  speed  than  eight  miles 
an  hour  in  the  business  and  closely  built-up 
portions  of  a  municipality  or  more  than 
fifteen  miles  an  hour  in  other  portions  there- 
of or  more  than  twenty  miles  an  hour  outside 
of  a  municipality,  shall  be  fined,"  etc. 

The  defendant  denied  the  rate  of  speed 
charged  by  the  state  and  claimed  to  have 
been  driving  his  automobile  at  only  eight 
miles  per  hour  at  the  time  named. 

At  the  close  of  the  state's  evidence  the  de- 
fendant moved  the  court  to  require  the  state 
to  elect  under  which  statute,  to  wit,  Section 
12603  or  Section  12604,  it  would  rely  for  con- 
viction. The  state  objected  to  the  election. 
The  court  overruled  the  objection..  There- 
upon the  state  elected  to  proceed  under  Sec- 
tion 12603. 

While  this  question  was  not  before  the 
court  of  appeals,  the  state  having  secured  a 
judgment  in  the  court  of  common  pleas  in  its 
favor  notwithstanding  this  ruling  of  the  trial 
judge,  we  deem  it  [219]  of  sufficient  im- 
portance to  the  criminal  jurisprudence  of 
the  state,  and  to  the  public  interest  as  well, 
to  review  this  ruling. 

The  fair  trial  guaranteed  by  the  consti- 
tution and  law  of  the  land  requires  that  it 
be  fair;  not  only  to  the  defendant,  but  fair 
likewise  to  the  plaintiff,  the  state,  the  people 
of  Oliio. 

The  matter  of  election  has  been  before  this 
court  so  often  that  it  would  seem  there  should 
be  no  doubt  as  to  the  rights  of  parties  under 
a  long-established  rule  of  criminal  procedure. 

One  of  the  earliest  eases  is  that  of  Bailey 
▼.  State,  4  Ohio  St.  441.  It  is  doubtful  if  the 
supreme  court  of  Ohio  was  ever  more  dis- 
tinguish for  its  legal  learning  and  logic 
than  at  that  time,  when  it  was  composed  of 
Chief  Justice  Allen  O.  Thurman,  and  Asso- 
ciate Justices  Rufus  P.  Ranney,  Thomas  W. 
Bartley,  Joseph  R.  Swan  and  William  Ken- 
non. 

In  the  opinion  of  that  case,  in  which  all 
concurred,   the   following   is   pertinent: 

"Wlien  an  indictment  charges  two  or  more 
distinct  offenses,  differing  in  their  nature,  or 
arising  out  of  distinct  and  different  transac- 
tions, the  court  may  compel  the  prosecutor 
to  elect  upon  which  charge  he  will  proceed. 
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But  such  election  will  not  he  required  to  be 
made,  where  the  several  charges  in  the  in- 
dictment relate  to  the  same  transaction,  or 
are  simply  variations  or  modifications  of  the 
same  charge,  with  a  view  of  meeting  the 
proof." 

Manifestly  there  was  but  one  transaction 
before  the  court  in  the  case  at  bar.  There 
was  but  one  offense  charged,  and  that  was 
manslaughter;  and  [220]  there  was  also  only 
one  unlawful  act,  though  one  statute  may 
have  designated  it  in  one  form  and  another 
statute  may  have  designated  it  in  another. 

We  hold  that,  under  the  conceded  facts 
of  this  case  and  the  settled  rule  of  criminal 
procedure  in  Ohio,  it  was  error  against  the 
atate  to  require  the  prosecutor  to  elect. 

The  same  doctrine  is  approved  and  fol- 
lowed with  reference  to  the  manner  in  which 
a  single  offense  is  charged  in  Jackson  v.  State, 
39  Ohio  St.  37;  State  v.  Bailey,  50  Ohio  St. 
636,  36  N.  E.  233;  and  Carey  v.  State,  70 
Ohio  St.  121,  70  N.  K  955. 

The  errors  complained  of  before  the  court 
of  appeals,  and  which  are  here  for  review, 
may  be  briefly  state  as  follows: 

1.  That  the  indictment  did  not  set  out 
facts  sufficient  to  constitute  a  charge  of  man- 
slaughter. 

2.  Error  in  the  cross-examination  of  the 
defendant. 

3.  A  fatal  variance  between  the  charge  in 
the  indictment  and  the  evidence  in  the  case, 
the  indictment  charging  that  the  defendant 
killed  "Adelbert  Ghaky,  sometimes  otherwise 
known  as  Buley  Csaki;"  that  the  evidence 
tended  to  show  that  defendant  killed  Adel- 
bert  Chaky,  yet  there  was  no  evidence  to 
prove  that  the  boy  was  sometimes  known  as 
Csaki;  and  that  therefore  the  case  of  Good- 
love  V.  State,  as  found  in  82  Ohio  St.  365, 
19  Ann.  Gas.  893,  92  N.  E.  491,  30  L.R.A. 
<N.S.)  134,  requires  reversal. 

4.  Error  in  failing  to  give  defendant's  re- 
quest as  to  the  charge  of  assault  and  battery. 

5.  That  Section  12603,  upon  which  the 
state  solely  relied  after  election  for  the 
necessary  "unlawful  [221]  act,"  is  unconsti- 
tutional and  void  for  the  reason  that  it  is 
too  indefinite  and  uncertain  in  its  terms; 
that  it  violates  the  constitutional  guaranty 
to  the  accused  to  sufficiently  advise  him  of 
the  nature  of  the  accusation  against  him. 

6.  That  if  such  statute  (12603)  is  a  valid 
statute,  the  court  failed  to  properly  charge 
as  to  the  terms  of  the  statute  with  reference 
to  "what  would  be  a  reasonable  and  proper 
operation  of  an  automobile  under  the  condi- 
tions of  the  particular  case.'^ 

7.  Tliat  the  court  erred  in  its  charge  to 
the  jury  in  failing  to  state  that  any  unlaw- 
ful speed  of  the  car,  if  there  was  such  un- 
lawful speed,  must  be  the  direct  and  proxi- 
mate cause  of  the  death  of  the  child. 


Now  as  to  the  first  assignment  of  error, 
to  wit,  that  the  indictment  did  not  set  out 
facts  sufficient  to  constitute  a  charge  of  man- 
slaughter, the  indictment  upon  which  the 
defendant  in  error  was  tried,  with  the  formal 
parts  omitted,  reads:  ''That  £.  £.  Schaeffcr 
did  unlawfully  kill  Adelbert  Ghaky,  some- 
times otherwise  known  as  Buley  Gsaki,  then 
and  there  being,"  etc. 

In  short,  it  was  an  indictment  for  man- 
slaughter charged  in  the  short  form,  as  pro- 
vided in  Section  13583,  General  Gode,  This 
is  the  form  that  has  long  been  in  use  in  Ohio, 
and  has  been  approved  repeatedly  by  this 
court  as  sufficiently  charging  the  offense  of 
manslaughter. 

Manslaughter,  as  known  in  Ohio,  is  defined 
as  follows:  ''That  if  any  person  shall  un- 
lawfully kill  another  without  malice,  either 
upon  a  sudden  quarrel  or  unintentionally, 
while  the  slayer  is  in  the  [222]  commission 
of  some  unlawful  act,  every  such  person 
shall  be  deemed  guilty  of  manslaughter,"  etc. 
(33  0.  L.  33;  1  S.  &  G.  403.) 

This  is  the  old  form  of  the  statute,  prior 
to  revision  and  codification,  and  has  been  ap- 
proved by  this  court  as  a  correct  definition 
of  manslaughter  under  the  present  statute. 
Johnson  v.  State,  66  Ohio  St.  59,  63,  63  N.  £. 
607,  90  Am.  St.  Rep.  564,  61  L.R.A.'277. 

It  was  further  held  in  the  Johnson  case, 
that  the  unlawful  act  must  be  one  prohibited 
by  the  statute  of  Ohio. 

The  court  of  appeals  rightfully  held  the 
indictment  good. 

We  come  now  to  the  second  ground  of  error, 
touching  the  cross-examination  of  the  de- 
fendant. 

Tlie  defendant  had  denied  all  knowledge  of 
having  struck  the  boy,  and  testified  that  he 
knew  nothing  about  it  until  he  returned 
home. 

He  was  then  asked:  "Did  you  at  any  time 
go  up  there  to  find  out  what  was  claimed  or 
what  you  were  accused  of?"  His  answer  was 
"No,  sir." 

Several  questions  of  like  character  were 
asked. 

It  has  always  been  held  admissible  to  show 
the  conduct  of  the  accused  immediately  after 
the  time  he  is  charged  with  having  com- 
mitted an  offense,  for  the  purpose  of  showing 
innocent  or  guilty  conduct,  as  the  case  may 
be. 

There  was  no  error  in  this  line  of  cross- 
examination,  and  the  court  of  appeals  so 
held. 

The  third  error  complained  of  is  a  variance 
between  the  charge  in  the  indictment  as  to 
the  party  killed  and  the  proof  upon  the  trial. 
The  indictment  [223]  averred  the  person 
killed  as  "Adelbert  Ghaky,  sometimes  other- 
wise known  as  Buley  Gsaki." 

The  evidence  shows  that  the  dead  child 
was  named  Adelbert  Ghaky,  but  there  waa 
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no  evidence  touching  the  fact  that  he  was 
''sometimes  othenvise  known  as  Buley  Csaki,^* 
and  it  is  therefore  claimed  that  under  au- 
thority of  Goodlove  v.  State,  82  Ohio  St.  365, 
19  Ann.  Cas.  893,  92  N.  E.  49],  30  L.R.A. 
(N.S.)  134,  there  was  a  fatal  variance  and 
that  the  judgment  should  be  reversed. 

It  is  difficult  to  see  any  substantial  dis- 
tinction in  principle  between  this  claim  of 
error  and  the  claim  of  error  in  the  Goodlove 
case.  True,  in  the  Goodlove  ease  the  first 
name  was  unproved  by  any  testimony,  and 
in  this  case  the  second  name  is  unproved  by 
any  testimony,  and  in  each  case  there  is  no 
evidence  whatsoever  to  prove  that  both  names 
were  names  of  one  and  the  same  person. 

The  purpose  of  pleading  an  alias  is  to  fur- 
ther advise  the  defendant  of  the  indentity  of 
the  person  killed,  to  advise  him  that  such  per- 
son was  known  by  different  names,  and  to 
qualify  the  testimony  of  the  different  wit- 
nesses who  may  have  known  him  under  these 
differing  names.  In  no  case  is  a  mere  alias 
a  matter  of  such  necessary  and  indispensable 
description  that  failure  to  prove  the  same 
should  be  considered  by  a  court  of  justice  as 
prejudicial  to  the  substantial  merits  of  the 
case.  In  this  respect  the  case  of  Goodlove  ▼. 
State,  supra,  is  disapproved. 

The  next  error  complained  of,  number  4, 
was  the  refusal  to  give  defendant's  request 
as  to  assault  and  battery. 

It  is  a  well-settled  rule  of  our  law,  applica- 
ble as  [224]  well  to  civil  as  to  criminal 
causes,  that  the  charge  of  the  court  shall  be 
confined  to  the  material  issues  of  each  given 
case.  It  is  as  much  error  to  fail  to  charge 
upon  an  issue  of  fact  in  the  case  as  it  is  to 
charge  upon  some  issue  of  fact  not  in  the 
case.  In  either  event  it  is  a  question  for  the 
courts  to  determine  whether  or  not  such 
error  is  prejudicial  to  the  substantial  rights 
of  either  party  to  the  case. 

In  the  case  at  bar  there  was  no  question  but 
that  the  killing  of  the  child  was  the  natural 
and  direct  result  of  the  car  striking  the 
child.  The  overwhelming  evidemse  is  clear, 
convincing  and  conclusive  as  to  that  fact. 
There  is  not  even  a  suggestion  or  suspicion  to 
the  contrary.  It  would  have  been  in  tha;t 
event  absolutely  absurd  for  the  court  to 
charge  upon  the.  question  of  assault  and 
battery,  because  that  issue  was  in  no  wise 
raised  in  the  case. 

If  the  defendant  was,  at  the  time  of  the 
killing  of  the  child,  engaged  in  the  commis- 
sion of  an  unlawful  act,  one  prohibited  by  the 
Ohio  statute,  and  death  directly  resulted  from 
such  act,  the  offense  was  manslaughter;  noth- 
ing more  and  nothing  less.  If  he  was  not 
engaged  in  the  commisison  of  such  unlawful 
act,  then,  whether  death  did  or  did  not  re- 
sult, there  was  neither  manslaughter  nor 
assault  and  battery.  Xo  crime  against  any 
statute  had  been  committed.    True,  in  cases 


of  aggravated  assault,  such  as  assault  with 
intent  to  rob,  to  rape,  to  kill,  and  the 
like,  simple  assault  or  assault  and  battery 
are  generally  included  offenses  for  which 
conviction  may  be  had;  and  this  is-  true  oft- 
times  in  homicide  where  the  evidence  would 
warrant  a  charge  as  to  assault,  or  as- 
sault and  battery,  but  [225]  the  evidence 
in  the  case  must  be  such  as  to  raise  such 
an  issue.  In  short,  if  the  death  may  or 
may  not  have  directly  resulted  from  the 
assault  or  the  assault  and  battery,  it  is  a 
question  to  be  submitted  to  the  jury  as  to 
whether  or  not  death  was  the  proximate  re- 
sult of  the  assault  or  assault  and  battery. 
But  where  there  is  no  such  issue,  it  is  mani- 
fest mockery  of  the  rights  of  the  state  and 
of  the  cause  of  justice  to  inject  this  issue, 
and,  in  a  clear  case  of  murder  in  the  first  or 
second  degree,  or  any  homicide,  furnish  the 
jury  with  an  inducement  and  an  invitation 
to  bring  about  a  miscarriage  of  justice  by  the 
easy  route  of  assault  and  battery. 

We  are  not  without  previous  authorities  to 
sustain  this  holding.  One  oi  the  oldest  and 
best  considered  cases  upon  this  subject  is 
Marts  v.  State,  26  Ohio  St.  162.  This  was  a 
case  of  manslaughter,  in  which  the  defendant 
interposed  self-defense.  The  fourth  para- 
graph of  the  syllabus  reads: 

"4.  On  the  trial  of  an  indictment  for  mur- 
der it  is  competent  for  the  jury,  where  the 
evidence  justifies  it,  to  find  the  defendant 
guilty  of  an  assault  and  battery  only,  ,and  it 
is  error  to  the  prejudice  of  the  defendant  to 
instruct  the  jury  otherwise." 

At  first  blush  this  would  seem  to  sustain 
the  contention  of  the  defendant  in  error,  but 
the  proposition  is  qualified  by  the  language, 
''where  the  evidence  justltei  it." 

Judge  Welch,  in  his  clear  and  oogent  opin- 
ion, says,  at  page  168: 

[226]  ''We  hold  also  that  the  court  should 
have  instructed  the  jury,  aa  requested,  that  it 
was  competent  for  them,  if,  in  their  opini<MD, 
the  evidence  justified  it,  to  find  the  defendant 
guilty  of  an  assault  and  battery  only,  and 
that  the  refusal  of  the  court  to  give  such  an 
instruction  was  error  to  the  prejudice  of  the 
defendant.  It  is  true  that  if  death  resulted 
from  the  unlawful  assault  and  battery,  the 
assailant  was  guilty  of  manslaughter;  but 
the  jury  might  have  found  that  it  resulted 
from  some  other  cause.  Had  the  court 
charged  the  jury,  that  if  they  found  that 
death  resulted  from  the,  assault  and  battery, 
they  could  not  properly  find  him  guilty  of 
assault  and  battery  only,  the  charge  would 
have  been  right." 

Another  well-considered  case  is  that  of 
Dresback  v.  State,  38  Ohio  St.  365,  which  also 
involves  a  charge  of  murder  in  tlie  first  de- 
gree.    Justice  White  in  his  opinion  says: 

"The  charge  [of  the  trial  judge],  in  effect, 
told  the  jury  that  their  duty  would  be  ful- 
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filled,  in  case  they  found  the  accused  guilty^ 
by  returning  a  verdict  for  murder  in  the  first 
or  second  degree,  or  for  manslaughter.  The 
-evidence  against  tlie  accused  tended  to  prove 
that  he  purposely  killed  his  wife  by  ad- 
ministering to  her  poison;  and  it  tended  to 
prove  no  otlier  grade  of  defense.  If  the 
jury  found  hiui  guilty,  it  was  their  duty  to 
find  him  guilty  of  murder  in  the  first  de- 
^ee;  but  if  the  charge  was  not  proved  he 
was  entitled  to  an  acquittal.  The  court,  how- 
ever, instructed  the  jury  that  they  might, 
Ksonsistently  with  their  duty,  find  him  guilty 
of  murder  in  the  second  degree,  or  of  man- 
slaughter." 

[227]  Justice  White  clearly  holds  that  the 
•crime  charged  was  first  degree  murder  or 
nothing,  because  there  was  no  evidence  tend- 
ing to  prove  any  other  grade  of  offense,  and 
that,  if  that  charge  was  not  proved,  the  ac- 
cused was  entitled  to  an  acquittal. 

Defendant  in  error  reVes  chiefly  upon  what 
may  be  considered  as  incIulM  offenses,  as 
suggested  by  Section  13092,  General  Code: 

*'Upon  an  indictment,  the  jury  niay  find 
the  defendant  not  guilty  of  the  offense 
charged  but  guilty  of  an  attempt  to  commit 
it,  if  such  attempt  is  an  offense  at  law. 
When  the  indictment  charges  an  offense  in- 
eluding  different  degrees,  the  jury  may  find 
ihe  defendant  not  guilty  of  the  degree 
charged  and  guilty  of  an  inferior  degree 
thereof.  If  the  offense  charged  is  murder, 
and  the  accused  is  convicted  by  confession  in 
open  court,  the  court  shall  examine  the  wit- 
nesses, determine  the  degree  of  the  crime  and 
pronounce    sentence    accordingly." 

Now,  what  is  meant  here  by  degree  of  the 
crime  ? 

Upon  a  general  plea  of,  guilty  could  the 
court  find  the  accused  guilty  of  assault  and 
battery?  It  would  be  just  as  reasonable  for 
the  court  so  to  find  as  for  the  jury  upon 
trial  so  to  find.  If  the  assault  was  unques- 
tionably fatal,  if  the  wound  made  was  un- 
questionably the  proximate  cause  of  the 
death  of  the  deceased,  what  folly  it  would  be 
to  relieve  the  accused  of  his  crime  of  murder 
by  conviction  for  assault  and  battery,  with 
two  dollars  and  costs. 

Und^r  this  statute,  in  a  case  of  homicide, 
assault  and  battery  is  not  one  of  the  offenses 
mentioned  as  of  an  inferior  degree.  This  as- 
sault, or  assault  and  battery,  plea,  in  connec- 
tion with  clear  and  undoubted  [228]  cases  of 
murder,  has  been  overworked  to  the  great 
prejudice  of  the  state,  to  the  lessening  of  con- 
fidence in  the  judgments  of  our  courts  and 
juries^  and  to  the  undermining  of  the  safe- 
guards provided  by  law  for  the  security  and 
protection  of  human  life. 

The  only  case  of  murder  brought  to  our 
attention  where  a  contrary  doctrine  is  held 
U  that  of  Lindsey  v.  State,  69  Ohio  St.  215, 
69  N.  £.   126.     In   that  case,  however,  the 


question  was  as  to  whether  or  not  there  could 
be  a  valid  conviction  of  murder  in  the  second 
degree  under  the  charge  of  murder  in  the 
first  degree.  The  question  of  assault  and  bat< 
tory  was  not  raised. 

We  approve  and  adhere  to  the  doctrine  laid 
down  in  the  cases  of  Marts  v.  State,  supra, 
and  Dresback  v.  State,'  supra,  as  the  sounder 
and  safer  doctrine,  and  to  the  extent  that 
the  Lindsey  case  modifies  that  doctrine  upon 
a  charge  of  assault  and  battery  the  same  is 
disapproved. 

This  assignment  of  error  is  not  well  taken 
and  the  court  of  appeals  was  right  in  so  hold- 
ing. 

The  fifth  assignment  of  error  urges  that 
the  statute.  Section  12603,  General  Code,  is 
unconstitutional  and  void  for  the  reason  that 
it  does  not  observe  the  constitutional  guar- 
anty of  sufficiently  advising  the  defendant  of 
the  nature  of  the  accusation  against  him,  in 
that  the  statute  is  too  indefinite  and  uncer- 
tain in  its  terms. 

It  is  claimed  that  the  words  /'reasonable" 
and  "proper"  are  so  general,  comprehensive, 
and  variable,  that  it  would  be  impossible  for 
the  defendant  to  know,  or  for  the  jury  to 
fairly  determine,  [229]  what  was  a  violation 
of  the  statute;  that  juries  in  one  case  would 
hold  a  speed  to  be  reasonable,  while  the  same 
speed  under  the  same  circumstances  might  be 
held  by  another  jury  in  the  same  county,  at 
the  same  term,  to  be  unreasonable.  In  short, 
it  is  urged  that  the  statute  should  definitely 
fix  what  is  a  reasonable  speed  and  a  proper 
operation  of  a  car. 

The  constitutional  guaranty  is  in  very 
broad  terms.  It  is  the  defendant's  right  "to 
demand  the  nature  and  cause  of  the  accusa- 
tion against  him,  and  to  have  a  copy  there- 
of." 

The  degree  of  particularity  and  specifica- 
tion required  in  the  indictment  is  not  fixed 
by  the  constitution,  but  rather  is  fixed  by  the 
decisions  of  our  courts.  There  can  be  no  vio- 
lation of  the  constitutional  provision  in  this 
lespect,  by  reason  of  the  generality  and  in- 
definiteness  of  any  averment  set  forth  in  the 
statute,  so  long  as  the  indictment  does  ad- 
vise the  accused  of  the  "nature  and  cause  of 
the  accusation."  Yet  courts  have  nullified 
statutes  because  the  language  was  too  uncer- 
tain and  too  indefinite  to  ascertain  the  mean- 
ing of  the  legislature,  and  also  because  the 
language  did  not  in  any  wise  advise  the  pub- 
lic as  to  what  was  or  what  was  not  an  of- 
fense under  it. 

The  legislature,  however,  in  this  instance, 
saw  fit  to  fix  no  definite  rate  of  speed  for 
the  car,  except  to  require  that  the  car  should 
not  be  operated  at  a  speed  ''greater  than  is 
reasonable  or  proper,  having  regard  for 
width,  traffic,  use  and  the  general  and  usual 
rules  of  such  road  or  highway,  or  so  as  to  en* 
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danger  the  property,  life  or  limb  of  any  per- 
son." 

[230]  In  short,  the  legislature  wrote  into 
the  statute  what  has  become  known-  as  the 
"rule  of  reason"  ever  since  the  Standard  Oil 
and  Tobacco  Trust  cases  were  decided  by  the 
supreme  court  of  the  United  States.  (221  U. 
S.  1,  Ann.  Gas.  1912D  734,  31  S.  Ct.  502,  55 
U.  S.  (L.  ed.)  619,  34  L.RJi..(N.S.)  834,  and 
221  U.  S.  107,  31  S.  Ct.  632,  66  U.  S.  (L.  ed.) 
6G3.) 

In  those  cases  the  supreme  court  of  the 
United  States  read  into  the  statute  the  so- 
called  "rule  of  reason,"  holding  that  the  anti- 
trust act  really  was  not  a  denial  of  all 
restraint  of  trade,  but  only  a  denial  of  unrea- 
sonable restraint  of  trade. 

It  would  hardly  be  suggested  that  the  su- 
preme court  of  the  United  States  read  into 
the  statute  something  that  made  the  statute 
unconstitutional;  or  read  into  the  statute 
something  that  made  it  so  indefinite  and  un- 
certain that  it  was  incapable  of  advising  the 
public  as  to  what  was  or  was  not  an  offense 
under  it,  or  that  made  the  statute  practi- 
cally unenforceable.  And  yet,  by  parity  of 
reason,  it  is  claimed  in  this  case  that  the  leg- 
islature, which  wrote  into  the  statute  the 
same  "rule  of  reason,"  thereby  in  effect  nul- 
lified' such  statute,  because  of  the  indefinite- 
ness  and  uncertainty  of  its  terms.  The  con- 
tention is  not  sound. 

The  suggestion  that  juries  on  the  same 
state  of  facts  may  hold  one  way  in  one  coun- 
ty, and  another  way  in  another  county,  in- 
deed that  in  the  same  county  upon  the  same 
state  of  facts  one  jury  may  hold  one  way  and 
another  hold  another  way,  is  no  argument 
against  this  contention.  That  is  inevitable 
under  any  system  of  jurisprudence  on  any  set 
of  facts  involved  in  a  criminal  transaction. 
Courts  differ  in  their  judgment,  Junes  differ 
in  their  judgment,  but  that  is  no  reason  for 
the  abolition  of  [231]  either,  or  for  denying 
them  jurisdiction  sufficient  to  enforce  the  ad- 
ministration of  statutes  like  the  one  in  ques- 
tion. 

In  our  whole  criminal  procedure,  even  in 
capital  and  the  most  atrocious  cases,  where 
a  man's  life  and  liberty  for  life  are  involved, 
it  is  made  the  special  province  and  duty  of 
juries  to  determine  what  is  "reasonable,"  and 
whether  or  not  there  is  a  "reasonable"  doubt 
of  the  defendant's  guilt.  Of  course  that  is 
a  conclusion — almost  incapable  of  precise 
and  specific  definition.  What  one  jury 
might  hold  to  be  a  reasonable  doubt,  another 
jury  would  hold  the  contrary;  and  still  there 
is  no  way  other  than  to  leave  the  question  to 
the  jury  to  determine  what  is  and  what  is 
not  a  "reasonable  doubt." 

Again,  one  of  the  most  common  defenses 
interposed  in  prosecutions  for  murder  is  that 
of  self-defense.  It  is  the  settled  law  of  this 
state,  as  in  most  others,  that  if  the  defend- 


ant at  the  time  of  the  killing  bona  fide  be- 
lieved himself  to  be  in  danger,  whether  he 
was  or  not,  and  had  "reasonable"  grounds  for 
80  believing,  and  used  force  pursuant  to  such 
situation,  it  is  excusable  homicide;  and  yet 
it  is  for  the  jury  to  put  themselves  in  the 
situation  of  the  parties,  particularly  that  of 
the  defendant,  and  determine  from  the  evi- 
dence as  to  whether  or  not  the  defendant 
had  "reasonable"  grounds.  And  bo  it  is- 
throughout  our  entire  criminal  jurispru- 
dence. 

Our  statute  is  much  like  the  Massachu- 
setts statute  enacted  in  1909,  which  reads: 

"Every  person  operating  a  motor  vehicle 
•  .  .  [232]  shall  run  it  at  a  rate  of 
speed  at  no  time  greater  than  is  reasonable 
and  proper,  having  regard  to  traffic  and  the 
use  of  the  way  and  the  safety  of  the  public'* 
Acts,  1909,  p.  829. 

Nebraska  has  a  very  similar  statute,  which 
has  been  upheld  by  ^e  supreme  court  of  that 
state  in  Schuros  v.  State,  89  Neb.  34,  Ann. 
Cas.  1912C  496,  130  N.  W.  972,  33  L.R.A. 
(N.S.)  '403. 

A  contrary  doctrine  has  been  held  in  Hayes 
V.  State,  11  Ga,  App.  371,  75  S.  E.  523,  which 
principle  was  affirmed  in  Strickland  v.  What- 
ley,  142  Ga.  802,  83  S.  E.  856,  and  also  in 
Sloan  v.  Pasche,  163  S.  W.  672,  by  the  Texas 
Civil  Appeal. 

We  feel  the  Massachusetts  and  Nebraska 
doctrine  is  much  more  conducive  to  public 
safety  and  the  needs  of  all  the  varying  sit- 
uations in  public  travel  than  is  the  doctrine 
laid  down  by  the  courts  of  Georgia  and 
Texas. 

The  first  Ohio  statute  enacted  using  sim- 
ilar language  was  passed  in  1906  (98  O.  Lb 
320).    The  body  of  that  act  reads: 

**No  persoh  shall  operate  a  motor  vehicle 
on  a  public  highway  at  a  rate  of  speed  great- 
er than  is  reasonable  or  proper,  having  re- 
gard to  the  traffic  and  use  of  the  highway, 
or  so  as  to  endanger  the  life  or  limb  of  any 
person,  or  the  safety  of  any  property." 

W^  are  not  advised  as  to  the  number  of 
automobiles  in  the  state  of  Ohio  at  that 
time,  but  the  situation  created  by  their  oper- 
ation on  the  public  highways  was  of  such 
a  dangerous  nature  that  the  legislature  in 
the  exercise  of  its  police  power  thought  it 
desirable,  if  not  imperative,  to  enact  some 
such  legislation. 

[233]  The  first  year  for  \^ich  official  sto- 
tistics  are  available  as  to  the  number  of  au- 
tomobiles operated  on  the  public  highways 
of  this  state  is  1908,  when  18,000  were  "in 
operation.  To-day  the  total  number  is  over 
300,000.  If  there  was  need  for  .some  such 
stp^nte  in  1908,  there  is  more  than  ten  times 
the  need  of  it  to-day. 

Statisticians  have  calculated  that  when 
you  vest  average  men  with  large  power,  you 
make  either  a  tyrant  or  fool  out  of  ten  per 
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cent  of  them.  The  eatimate  is  very  conserv- 
ative. Indeed,  if  It  err  at  all,  it  is  upon  the 
ground  that  it  is  t«o  low,  and  it  may  well 
be  doubted  if  the  ratio  is  appreciably  re- 
duced in  case  of  putting  300,000  automo- 
biles, with  their  tremendous  speed,  power 
and  impact,  under  the  direction  and  control, 
or  lack  thereof,  of  the  usual  drivers.  Ten 
per  cent  of  the  300,000  would  make  30,000 
that  are  in  the  hands  of  tyrants,  fools  or 
incompetents,  speed-mabiacs,  that  are  a  con- 
stant menace  and  danger  to  the  safe  and 
conservative  90  per  cent  of  automobile  driv- 
ers, to  other  vehicle  drivers,  and  to  the  mil- 
lions of  foot  passengers. 

^'Safety,  first"  must  not  be  sacrificed  for 
"speed  first." 

The  daily  press  is  full  of  hairbreadth  es- 
capes and  casualties,  from  slight  injuries  on 
the  one  hand  to  instanf  death  on  the  other. 
It  may  well  be  said,  "that  the  railroad  loco- 
motive has  killed  its  hundreds,  but  the  auto- 
mobile is  killing  its  thousands." 

The  day  has  long  been  here  when  the  au- 
thorities should  exercise  every  power  under 
every  law  of  the  state  to  protect  the  safety 
of  the  public,  its  life,  [234]  its  limb;  and  in 
order  to  meet  every  possible  situation  of  dan- 
ger, some  such  general,  comprehensive  and 
elastic  statute  as  Section  12603  is  absolutely 
necessary. 

The  careful,  conservative  driver  need  have 
no  fear  of  it.  The  reckless,  wanton  speed- 
maniac  needs  to  be  kept  in  fear  of  it.  The 
life  of  the  humblest  citizen  must  be  placed 
above  the  gratification  of  the  motor-maniac 
who  would  turn  the  public  highways  into  a 
race  course.  Mere  civil  liabilities  are  not 
sufficient  to  protect  the  public.  Five  dollars 
fine  and  costs  is  a  joke  in  most  cases. 

Some  statutes  have  undertaken  to  fix  a 
rate  of  speed  which  would  be  prima  facie 
dangerous,  but  a  rate  of  speed  dangerous  in 
one  situation  would  be  quite  safe  in  another 
situation,  and  if  the  rate  of  speed  were  def- 
initely fixed,  naturally  it  would  have  to  be. 
the  minimum  speed  at  which  cars  might  be 
safely  driven,  because  that  speed  would  have 
tb  be  a  safeguard  against  every  possible  sit- 
uation which  would  be  perilous  even  at  a 
speed  of  six  or  eight  miles  an  hour. 

There  is  no  place  in  all  the  public  grounds 
and  parks  where  a  situation  is  not  constantly 
changing  from  comparatively  no  traffic  to  a 
most  congested  traffic;  from  no  foot  trav- 
elers to  a  throng  of  them;  from  open  and 
clear  intersections,  private  drives  and  street 
crossings,  to  those  that  are  crowded;  from 
free  and  unobstructed  streets  to  streets  filled 
with  crowds  of  foot  travelers  and  others  get- 
ting off  and  on  street  cars  and  other  vehi- 
cles. In  order  to  meet  these  varying  sit- 
uations and*  impose  upon  the  automobilist 
the  duty  of  anticipating  [235]  them  and 
guarding  against  the  dangers  that  arise  out 


of  them,  this  statute  was  evidently   passed^ 
in  the   interests  of  the  public   safety   in   a 
public  highway.    • 

The  supreme  court  of  Tennessee  has  laid 
down  the  law  in  a  very  well-considered  opin- 
ion by  Neil,  C.  J.,  in  Lauterbach  v.  State, 
132  Tenn.  603,  179  S.  W.  130,  decided  in  1915. 
The  svllabus  of  that  case  reads  as  follows: 

"1.  Where  defendant,  while  driving  an  au- 
tomobile in  excess  of  20  miles  per  hour,  in 
violation  of  Pub.  Acts  1905,  ch.  173,  killed 
a  child  who  ran  out  in  front  of  the  auto- 
mobile, he  was  guilty  of  felonious  homicide, 
since  he  was  negligent  in  violating  the  stat- 
ute. 

"2.  One  who,  while  violating  the  law  by 
speeding  an  auto,  kills  another  is  not  re-- 
lievcd  by  the  fact  that  the  other  ran  in  front 
of  the  auto,  since  he  is  presumed  to  antici- 
pate the  possibility  of  any  result  of  his  reck- 
lessness. 

"3.  One  who,  while  violating  a  law,  kills 
another  is  not  relieved  by  the  negligence  of  * 
the   other,  for  the   doctrine  of  contributorv 
negligence  does  not  apply  to  criminal  acts." 

Chief  Justice  Neil  in  the  course  of  the 
opinion  says,  at  page  600: 

"The  plaintiff  in  error  is  not  relieved  by 
the  fact  that  the  child  ran  suddenly  in  front 
of  the  machine.  One  who  is  engaged  in  the 
performance  of  an  unlawful  act  must  take 
the  criminal  consequences  of  whatever  hap- 
pens to  third  persons  as  a  result  of  that  act. 
It  was  his  duty  to  anticipate  that  he  might 
encounter,  not  only  grown  persons,  but  even 
little  [236]  children,  or  even  people  who 
were  afflicted  with  blindness  Or  deafness. 
One  who  disobeys  the  statutory  rule  as  to 
speed  is  acting  in  defiance  of  law,  and  must 
be  held  to  have  anticipated  the  possibility  of 
any  injury  caused  by  his  recklessness." 

The  paramount  humanitarian  purposes  of 
this  statute,  and  its  adaptability  to  meet 
every  dangerous  situation,  for  the  safeguard- 
ing of  life  and  limb  against  the  aggression 
of  reckless  and  wanton  automobile  drivers, 
commend  it  as  a  valid  enactment,  and  the 
court  of  appeals  was  right  in  upholding  it. 

Absolute  or  mathematical  certainty  is  not 
required  in  the  framing  of  a  statute.  Rea- 
sonable certainty  of  the  nature  and  cause 
of  the  offense  is  all  that  is  required.  Some 
cflenses  admit  of  much  greater  precision  and 
definiteness  than  others,  but  it  is  quite  ob- 
\iou8  that  in  the  case  at  bar  the  statute 
must  be  sufficiently  elastic  and  adaptable  to 
meet  all  the  dangerous  situations  presented, 
in  order  to  adequately  safeguard  the  trav- 
eling public,  whether  foot  passenger,  horse 
or  motor  vehicle. 

Section  12603  is  as  definite  and  certain  on 
the  subject-matter  and  the  numerous  situar 
tions  arising  thereunder  as  the  nature  of 
the  case  and  the  safety  of  the  public  will  rea- 
sonablv  admit. 
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We  come  now  to  the  sixth  assignment  of 
orror,  that  the  court  failed  to  properly 
cljarge  as  to  the  terms  of  the  statute  with 
leference  to  ''what  would  be  a  reasonable 
and  proper  operation  of  an  automobile"  un- 
der til  is  statute. 

The  court  of  appeals  reviewing  the  charge 
of  the  court  in  this  respect  says: 

[237]  "It  is  the  duty  of  the'  courtr  to  de- 
fine the  terms  used  in  the  statute  so  that 
the  jury  raay  have  a  basis  for  determining 
when  a  crime  has  been  committed — not  to 
leave  it  to  the  will  and  whim  of  each  juror 
to  construe  the  statute  and  determine  what 
would  be  a  reasonable  and  proper  operation 
of  an  automobile  under  the  conditions  of  the 
particular  case.  .  .  .  We  think  that  the 
jury  should  be  more  definitely  charged  as 
to  what  conduct  would  constitute  a  crime 
under  the  terms  of  this  statute  than  was 
done  by  the  trial  court  in  his  charge  in  this 
case." 
,  Now,  if  there  was  anything  about  this 
statute  that  was  uncertain,  indefinite;  any- 
thing technical  or  unusual  in  its  words  or 
terms;  then  it  would  be  quite  clear  that 
there  should  be  a  definition  of  terms,  a  con- 
struction of  doubtful  and  a  definition  of  dif- 
ficult language.  But  what  is  there  about 
the  statute  that  either  requires  or  permits 
any  construction  or  definition? 

The  part  of  the  statute  in  question  ia  this: 

"Whoever  operates  a  motor  vehicle  .  .  . 
at  a  speed  greater  than  is  reasonable  or 
proper,  having  regard  for  width,  traffic,  use 
and  the  general  and  usual  rules  of  such 
road  or  highway,  or  so  as  to  endanger  the 
property,  life  or  limb  of  any  person,"  etc. 

It  should  be  remembered  in  this  connec- 
tion that  the  statutes  of  the  state  of  Ohio 
are  made  not  only  for  lawyers  and  courts, 
but  for  the  five  million  people  whp  reside 
in  the  state.  Statutes  should  be  so  plain, 
so  simple,  that  any  ordinary  man  can  easily 
understand  their  meaning,  and  when  that 
meaning  [238]  is  thus  clear  and  plain  a  court 
has  no  right  to  construe  the  language,  be- 
cause it  needs  no  construction,  and  any  at- 
tempt at  definition  instead  of  clearing  the 
statute  usually  clouds  it. 

What  word  or  words  of  this  statute  are 
not  as  entirely  familiar  to  the  average  jury- 
man as  to  a  trial  judge?  Indeed  the  general 
assembly  ought  to  be  commended  for  making 
a  statute  in  the  simple  speech  in  which  we 
find  Section  12603,  General  Code. 

The  trial  court  refers  to  the  statute  and 
quotes  it  literally  and  in  substance  again 
and  again  throughout  the  charges,  so  that 
there  could  be  no  possible  misunderstanding 
by  the  jury  of  the  simple  meaning  of  this 
f>tatute  as  applying  to  any  given  state  of 
facts. 

There  was  no  question  but  that  there  was 
a  highway;  no  question  but  that  there  was 
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a  motor  vehicle  or  automobile;  no  question 
about  the '  width,  trafiic,  use,  general  and 
usual  rules  of  the  roa^  and  highway;  no 
question  as  to  what  the  word  "endanger 
meant,  or  "property,"  "life"  or  "limb. 
What  was  there  for  the  court  to  further  de- 
fine or  construe? 

The  presumption  is  that  every  man  knows 
the  law,  and  this  applies  as  well  to  the  pub- 
lic as  to  the  jury  and  the  judge,  and  when 
it  is  in  such  simple  terms,  auch  simple  lan- 
guage, as  the  statute  here  involved,  there 
can  be  no  doubt  about  its  meaning. 

Helpful  suggestions  as  to  instruction  re- 
quired of  a  trial  judge  upon  the  subject  of 
"reasonable  doubt,"  as  applied  to  criminal 
cases,  should  aid  us  in  determining  the  va- 
lidity of  this  statute  as  to  "reasonable  and 
proper  speed." 

[239]  In  Miles  v.*U.  S.  103  U.  S.  304,  26 
U.  S.  (L.  ed.)  481,  Justice  Wood  has  said 
(page  312)  : 

"The  evidence  upon  which  a  jury  is  justi- 
fied in  returning  a  verdict  of  guilty  must  be 
sufficient  to.  produce  a  conviction  of  guilt, 
to  the  exclusion  of  all  reasonable  doubt.  At- 
tempts to  explain  the  term  'reasonable  doubV 
do  not  usually  result  in  making  it  any  clear- 
er to  the  minds  of  the  jury.'* 

This  same  doctrine  is  approved  by  Justice 
Brewer  in  Dunbar  v.  U.  S.  156  U.  S.  185,  15 
S.  Ct.  325,  39  U.  S.  (L.  ed.)  390. 

In  State  v.  Reed,  62  Me.  120,  142,  it  was 
said: 

"Tlie  explanations  of  the  meaning  of  this 
phrase  [reasonable  doubt!  have  been  almost 
innumerable,  and  the  best  jurists  have  found 
it  difficult  to  convey  to  their  own  satisfac- 
tion the  idea  in  their  own  minds  expressed 
by  its  use.  Not  that  there  is  any  consider- 
able difficulty  in  understanding  its  meaning, 
but  rather  in  not  conveying  it.  It  may  in- 
deed admit  of  grave  doubt  ichetJier  the  prop- 
osition is  in  itself  so  simple  and  the  words 
so  loell  calculated  to  express  a  state  of  mind 
80  easily  felt,  though  difficult  to  describe^ 
that  in  most  oases  it  is  sufficient  to  tise  the 
expression  cUone  unthout  any  attempt  at  tih 
planation.  All  such  attempts  must  result 
in  simply  stating  the  same  proposition  in  a 
different  form  of  words,  and  words  which 
are,  perhaps,  no  more  easily  understood. 
.  .  .  W'hen  told  that,  in  order  to  convict, 
the  proof  must  remove  every  reasonable 
doubt  of  guilt  from  their  minds,  whatever 
the  form  of  words  used,  if  any  heed  is  given 
to  the  instruction  the  result  muot  be  that 
each  individual  juror  \n\\  understand  it  and 
act  according  to  the  dictates  of  his  own  rea- 


son. 


»> 


[240]  In  SUte  v.  Davis,  48  Kan.  1,  28  Pac. 
1092,  complaint  was  made  that  the  trial 
judge  had  failed  to  explain  the  meaning  of 
the  words  "reasonable  doubt."     Held,  "that 
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such  failure  to  define  or  explain  the  mean- 
ing of  Buch  words  is  not  error." 

In  the  opinion  it  is  said: 

"It  is  presumed  that  the  jury  understood 
what  ttie  words  Reasonable  doubt'  meant. 
The  idea  intended  to  be  expressed  by  these 
words  can  scarcely  be  expressed  so  truly  and 
so  clearly  by  any  other  words  in  the  English 
language;  and,  generally,  the  attempted  def- 
initions of  them  by  courts  or  others  are  sim- 
ply misleading  and  confusing,  and  not  proper 
explanations  of  their  meaning  at  all.  There 
are  definitions  or  paraphrases  of  these  words, 
however,  which  have  been  held  to  be  good  by 
the  courts,  but  even  they  are  scarcely  as 
good  as  the  words  themselves.  We  do  not 
think  that  the  court  below  committed  any 
material  erwr  in  refusing  to  define  these 
words." 

Numerous  cases  can  be  found  in  Ohio  where 
criminal  cases  have  been  reversed  because 
the  trial  judge  gave  an  improper  definition 
of  the  words  'Reasonable  doubt,"  but  none 
has  been  found  where  a  case  has  been  re- 
versed because  the  court  failed  to  define 
^'reasonable  doubt." 

But  had  such  a  charge  been  fairly  re- 
quired by  the  evidence  in  the  case,  there  was 
still  no  error,  because  there  was  no  request 
so  to  charge.  Counsel  cannot  sit  by  and  note 
that  the  court  has  inadvertently  omitted 
something  in  the  charge  that  ought  to  be 
given,  and  not  advise  the  court  of  such  omis- 
sion, and  then  thereafter  predicate  error  on 
[241]  such  omission.  Hence  the  rule  of  law 
is  well  established  that  before  such  omission 
can  be  used  as  the  basis  of  a  proceeding  in 
error,  the  court's  attention  should  be  chal- 
lenged thereto. 

Counsel  for  the  defendant,  however,  evi- 
dently r^arded  the  matter  as  unimportant, 
for  their  general  vigilance  in  the  trial  of 
the  case  is  quite  apparent  when  it  is  remem- 
bered that  they  offered  17  written  requests 
to  charge  and  noted  17  exceptions  to  the 
charge,  though  in  neither  request  nor  excep- 
tion did  they  raise  this  question  upon  which 
the  court  of  appeals  reversed  the  case.  And 
the  rights  of  the  accused  were  in  no  wise 
jeopardized  by  his  failure,  through  his  coun- 
sel, to  make  such  request,  for  the  reason 
that  the  evidence  overwhelmingly,  and  be- 
yond the  peradventure  of  a  doubt,  supported 
the  charge  of  the  state  on  these  several  mat- 
ters, and,  therefore,  a  special  charge  in  that 
behalf  was  wholly  immaterial  and  unimpor- 
tant so  far  as  the  rights  of  the  defendant 
were  concerned.  We  are  not  hereby  relieving 
the  trial  judge  of  his  plain  duty  to  charge 
in  a  criminal  cause  upon  all  the  essential 
issues  raised  either  by  the  indictment  or  by 
the  evidence;  but  no  judge  is  infallible  and 
may  inadvertently  omit  to  charge  on  some 
matter  most  vital  to  the  substantial  rights 
of  the  accused.    It  then  becomes  the  duty  of 


the  defendant,  or  his  counsel,  to  challenge 
the  court's  attention  to  such  omission. 
Jones  V.  State,  20  Ohio  34,  and  Doll  v.  State, 
45  Ohio  St.  446,  452,  16  N.  E.  293. 

There  was  no  error  in  the  charge  of  tlie 
court  in  this  respect,  though  the  language 
used  by  the  trial  judge  was  not  always  well 
chosen. 

[242]  In  determining  whether  or  not  the 
defendant  was  driving  his  car  at  a  speed 
greater  than  reasonable  or  proper,  as  re- 
quired by  the  statute,  the  court  should  have 
told  the  jury  that  the  defendant's  conduct 
in  that  respect  was  to  be  judged  according 
to  the  conduct  of  an  ordinarily  prudent  per- 
son in  such  a  situation.  No  request,  how- 
ever, was  made  in  respect  to  this,  and  doubt- 
less the  court  inadvertently  omitted  it.  In 
this  particular  case  such  omission  was'  not 
prejudicial  error. 

The  seventh  and  last  error  complained  of 
relates  to  the  matter  of  proximate  cause, 
and  grows  out«of  this  part  of  the  charge: 

''If  you  shall  find  from  the  evidence,  be- 
yond a  reasonable  doubt,  that  this  defendant, 
£.  £.  Schaefier,  was  at  that  time  violating 
the  provisions  of  that  act  and  struck  this 
child  with  his  automobile,  and  also  find  be- 
yond a  reasonable  doubt  that  the  child  died, 
from  the  effects  of  such  injliry,  then  your 
verdict  should  be  guilty  as  charged  in  the 
indictment." 

The  trial  court  here,  in  effect,  charged  the 
correct  legal  proposition  as  to  proximate 
cause,  without,  however,  putting  on  the  la- 
bel. 

But  it  is  not  always  necessary  to  use  the 
term  "proximate"  or  ^'proximate  cause"  in 
order  to  correctly  charge  thereon.  No  ques- 
tion was  raised  in  dispute  of  the  fact  that 
the  automobile  killed  the  child,  and  it  fur- 
ther appearing  that  this  was  the  undoubted 
result  of  the  unreasonable  and  improper 
speed  at  which  the  automobile  was  then  be- 
ing operated,  there  was  no  prejudicial  error 
resulting  to  the  defendant. 

[243]  True,  the  language  of  the  statute 
does  not  clearly  indicate  that  death  must  be 
the  proximate  result  of  the  unlawful  act« 
since  the  word  '4n"  seems  to  indicate,  ''at  the 
time  thereof"  rather  than  "thereby."  Yet 
the  safer  and  sounder  doctrine  seems  to  be 
recognized  in  most  of  the  states  that  the 
unlawful  act  must  be  a  proximate  cause  of 
the  killing. 

So  obvious  and  so  manifest  did  this  appear 
throughout  the  case  that  the  defendant  in 
error's  counsel  did  not  even  suggest  any  fur- 
ther charge  by  the  court  upon  the  question 
of  proximate  cause. 

Upon  a  careful  examination  of  the  entire 
record  of  this  case,  and  all  the  evidence  be- 
fore the  court  and  jury,  we  are  convinced  to 
a  moral  certainty  that  the  defendant  was 
rightly  convicted  by  the  jury,  and  that  any 
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technical  error  of  the  court,  or  any  error  ia 
the  cliarge  with  reference  to  proximate  cause, 
wsLS,  in  this  case,  in  no  wise  prejudicial. 
Substantial  justice  has  been  done. 

The  witnesses  for  the  state  furnished  over- 
whelming testimony  of  the  truth  of  the 
cliarge  of  the  indictment.  No  one  denied  it 
but  the  defendant  himself.  His  testimony 
that  he  was  going  but  eight  miles  an  hour  at 
the  time  he  struck  this  child,  and  tbat  he 
never  saw  the  child,  and  didn't  know  he  had 
struck  it,  and  his  subsequent  conduct  upon 
bis  return  home,  abundantly  warranted  th<! 
jury  in  returning  the  verdict  they  did.  To 
have  done  anything  else  would  have  been  the 
grossest  miscarriage  of  justice. 

This  three-year-old  boy,  the  testimony  al] 
shows,  was  crossing  the  street  at  a  regular 
street  crossing,  [244]  was  at  the  time  occu- 
pied in  playing  with  a  large  number  of  other 
children  who  were  there  upon  tlie  street, 
which  the  defendant  says  was  customary; 
and  he  admits  that  he  saw  a,  large  number 
of  them  on  the  street  at  the  time  he  was 
making  the  fatal  trip.  His  conduct  in  the 
operation  of  this  car,  not  only  as  to  speed, 
but  in  being  on  the  left  side  instead  of  tlie 
right  side  of  the  street,  was  wholly  inex- 
cusable and  shows  a  reckless  and  wanton  dis- 
regard of  all  thought  for  the  safety  and  lives 
of  these  children  and  the  public  generally. 

The  judgment  of  the  court  of  appeals  is 
reversed  and  that  of  the  common  pleas  court 
affirmed. 

Judgment  reversed. 

Nichols,  C.J.,  Newman,  Jones,  Matthias 
and  Johnson,  JJ.,  concur. 


NOTE. 

It  is  held  in  the  reported  case  that  a  per- 
son who  by  the  negligent  operation  of  an  au- 
tomobile causes  the  death  of  another  is  guil- 
ty of  manslaughter.  The  earlier  cases  with 
respect  to  the  criminal  liability  of  the  owner 
or  driver  for  injuries  inflicted  by  an  auto- 
mobile are  reviewed  in  the  note  to  Com.  v. 
Horsfall,  Ann.  Gas.  1914A  682.  See  also 
the  more  reoent  case  of  People  Y.  Falkovitch, 
Ann.  Gas.  1918B  1077. 
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Injunotions  —  Snbjeet  of  Be^ef  —  Elec* 
tions. 

Taxpayers  who  object  to  the  submission  of 
a  legislative  act  to  referendum  vote  on  the 
ground  that  the  constitutional  amendment 
appearing  in  Laws  1914,  c  520,  providing 
for  initiative  and  referendum  is  invalid,  do 
not,' where  the  question  is  to  be  submitted  at 
the  general  election  and  the  expense  will  be 
slight,  suffer  any  irreparable  injury  entitling 
them  to  an  injunction. 

Same. 

A  game  warden  appointed  under  Laws  1916. 
c.  99,  cannot,  on  the  theory  that  he  is  entitled 
to  the  emoluments  of  his  office  and  that  a  ref- 
erendum of  the  act  to  the  voters  will  work 
irreparable  injury,  secure  an  order  enjoining 
submission  on  the  theory  that  the  constitu- 
tional amendment  found  in  Laws  1914,  c.  520, 
providing  for  initiative  or  referendum  was 
void,  for  the  law  may  be  upheld  by  the  vot- 
ers, and  if  repealed  the  warden  can  then 
attack  the  repeal. 

[See  note  at  end  of  this  case.] 

Same. 

Though  the  constittitional  amendment 
found  in  Laws  1914,  c.  620,  providing  for 
initiative  and  referendum  is  void,  a  refer- 
endum election  cannot  be  enjoined  on  the 
theory  that  if  the  legislation  be  repealed  the 
repeal  will  be  invalid,  but  the  proper  pro- 
cedure is  to  take  appropriate  action  to  pre- 
vent the  execution  of  any  proposition  voted 
upon,  for  the  question  of  the  validity  of  leg- 
islation is  not  one  for  the  courts,  until  the 
legislation  is  completed,  and  until  then  the 
courts  cannot  determine  whether  the  proper 
forms  have  been  pursued,  for  an  attempt  bj 
injunction  to  prevent  a  referendum  election 
might  well  violate  the  right  of  the  people  to 
peaceably  assemble  for  political  purposes. 

[See  note  at  end  of  this  case.] 

»  

Appeal  from  Chancery  Court,  Hinds 
coimty:  Tatlok,  Chancellor. 


Bill  by  W.  T.  Ratliff  et  al.,  plaintiffs, 
against  Joseph  W.  Power,  Secretary  of  State, 
defendant,  consolidated  with  bill  by  J.  M. 
Cade,  plaintiff,  against  same  defendant.  From 
orders  denying  dissolution  of  temporary  in- 
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junctions    granted    plaintifTa,    defendant    ap- 
peals.     REYEUfiEU. 

[89]  W.  T.  Ratliff  and  J.  M.  Sullivan,  citi- 
zens of  Hinds  county  and  taxpayers  of  the 
state,  appellees  in  one  of  the  above-styled 
causes,  prayed  for  and  obtained  an  injunc- 
tion against  J.  VV.  Powers,  secretary  of  state, 
restraining  him  from  acting  upon  certain 
petitions  filed  by  certain  electors  of  the  state 
seeking  to  have  approved  by  [90]  vote  of  the 
people  certain  acts  of  the  legislature  known 
as  House  Bill  No.  264,  and  House  Bill  No. 
255,  the  first  being  an  act  to  promote  tem- 
perance, to  restrict  the  consumption  of  in- 
toxicating liquors  in  this  state,  to  prevent 
shipments  and  the  delivery  thereof  in  the 
state,  to  restrict  the  quantity  of  liquor  that 
may  be  received  or  possessed,  and  otherwise 
provide  for  state-wide  prohibition  in  Missis- 
sippi; the  other  act  being  an  act  to  promote 
temperance  and  to  suppress  the  evils  of  in- 
temperance, and  to  prevent  liquor  advertise- 
ments and  the  circulation  of  price  lists,  order 
blanks,  and  other  matter  for  the  purpose  of 
inducing  or  securing  orders  for  liquor,  bitters, 
and  drinks  in  this  state.  A  separate  and 
similar  bill  of  complaint  was  filed  by  J.  M. 
Cade,  appellee  herein  in  the  other  of  the 
above-styled  causes,  and  both  cases  were  by 
agreement  argued  and  submitted  together. 
\Vithout  setting  out  the  allegations  of  the 
bills  of  complaint  in  detail,  it  is  claimed  that 
House  Concurrent  Resolution  No.  24,  appear- 
ing as  chapter  520  of  the  Laws  of  1914,  styled 
*'A  concurrent  resolution  proposing  an  amend- 
ment to  section  33  of  the  Constitution  of  Mis- 
sissippi providing  for  initiative  and  referen- 
dum/' and  inserted  in  the  Constitution  by  the 
legislature  of  1916  as  Senate  Concurrent  Reso- 
lution No.  18,  styled  "A  concurrent  resolu- 
tion to  insert  in  the  Constitution  of  the  state 
of  Mississippi  an  amendment  providing  for 
Initiative  and  referendum,*'  was  not  legally 
submitted  and  was  not  legally  adopted  as  a 
part  of  the  Constitution  for  various  reaeons 
alleged  in  the  bill,  one  of  which  is  the  aver- 
ment that  the  said  amendment  did  not  re- 
ceive the  necessary  majority  of  the  qualified 
electors  voting  at  the  general  election  on 
November  3,  1914;  that  the  said  amendment 
is  now  no  part  of  the  Constitution,  and  that 
the  people  of  the  state  have  no  right  to  have 
referred  for  their  approval  any  statute  passed 
by  the  legislature;  that  tlie  petitions  of  the 
electors  seek  to  have  referred  to  a  vote  of  the 
people  the  liquor  laws  passed  by  the  legisla- 
ture of  1914,  and  in  the  bill  presented  by  Mr. 
Cade,  the  act  passed  by  the  [91]  legislature 
of  1916,  chapter  99,  for  the  conservation  and 
protection  of  game  and  fish,  providing  for  the 
department  of  game  and  fish,  for  the  appoint- 
ment of  game  wardens,  and  otherwise  regu- 
lating hunting  and  killing  of  game  in  the 


Slate;  that  the  secretary  of  state,  unless  re- 
strained, will  proceed  unlawfully  to  have 
referred  to  a  vote  of  the  people  the  several 
acts  of  the  legislature  mentioned,  and  in  doing 
so  will  incur  needless  and  unnecessary  ex- 
pense, and  the  holding  of  such  illegal  refer- 
endum will  inflict  an  irreparable  injury  upon 
the  complainants  and  arouse  the  enmity  and 
passions  of  the  quali^ed  electors  of  the  state 
arrayed  upon  the  one  side  or  the  other  of  tlie 
questions  so  presented  at  the  election.  Com- 
plainants W.  T.  Ratliff  and  J.  M.  Sullivan 
seek  to  maintain  their  joint  bill  as  taxpayers. 
Mr.  Cade,  in  addition  to  the  claim  of  being 
a  taxpayer,  avers  that  he  i^  the  game  and 
fish  warden  for  Hinds  county,  and  as  such  is 
entitled  to  the  office  and  th(  emoluments 
thereof  without  interruption.  Tlie  bills  of 
complaint  were  duly  answered  by  appellant, 
proof  taken,  and  the  causes  submitted  to  the 
chancellor  upon  the  pleadings,  proof,  and  mo- 
tion to  dissolve  the  temporary  injunction  is- 
sued. The  chancellor  overruled  the  motion 
to  dissolve  and  granted  an  appeal  to  the 
supreme  court  to  settle  the  principles  of  the 
ease.  The  record  shows  that  in  pursuance  of 
the  initiative  and  referendum  amendment  to 
the  Constitution  the  maximum  number  of 
qualified  electors  petitioned  for  a  reference 
of  the  several  acts  mentioned  to  a  vote  of  the 
people;  that  the  petitions  were  received  and 
filed  by  the  secretary  of  state,  and  this  official. 
was  preparing  to  have  a  referendum  on  the 
several  acts  at  the  general  election  to  be  held 
on  the  5th  day  of  November  of  the  present 
year  when  he  was  restrained  from  further 
action  by  the  temporary  injunction  which  the 
chancellor  granted  and  which  he  declined  to 
dissolve  upon  motion. 

Lamar  F.  Easterling  for  appellant. 
W,  C.  WellSy  Wm.  Hemmgtcayy  W.  E,  Morse 
and  L.  Bramo  for  appellees. 

[92]  Stevens,  J.  {after  stating  the  facts), 
— Lying  upon  the  threshold  of  this  case  is  the 
question  whether  equity  has  jurisdiction  to 
enjoin  the  secretary  of  state  from  taking  the 
steps  necessary  to  refer  the  several  acts  of 
the  legislature  to  an  election  by  the  people. 
While  the  answer  denies  that  complainants 
have  the  right  to  the  injunction  prayed  for 
and  granted,  this  particular  question  was  not 
stressed  by  counsel  in  the  arguments  before 
us,  and  we  niight,  therefore,  well  preface  our 
remarks  in  the  language  of  the  Oklahoma 
court  in  McAlester  v.  Milwee: 

''They  (counsel). are  so  anxious  to  have  this 
court  pass  upon  the  case  upon  its  merits  that 
they  do  not  wish  to  urge  that  question  (ju-, 
risdiction)  in  this  oourt.  The  court  does 
not  take  that  view  of  the  matter;  we  think; 
it  is  time  enough  to  pass  upon  such  impor-. 
tant  questions  when  they  are  reached  in  due 
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course,  with  proper  parties,  in  a  proper 
proceeding."  31  Okla.  620,  122  Pac.  173,  40 
L.R.A.(N.S.)    576. 

The  question  of  the  jurisdiction  of  equity 
in  tliis  case  is  so  serious  that  we  do  not  feel 
justified  in  waiving  or  ignoring  it.  The 
general  rule  is  that  an  injunction  will  not  lie 
to  restrain  the  holding  of  an  election.  It  is 
not  necessary  to  say  that  this  rule  obtains  to 
the  extent  that  equity  will  never  restrain 
the  holding  of  an  election,  for  the  door  of  the 
court  is  always  open  to  those  who  seek  pro- 
tection in  matters  of  property  and  the  main- 
tenance of  civil  rights  or  who  reasonably 
apprehend  the  infliction  of  irreparable  injury. 
There  may  be  elections  authorising  bond 
issues  or  directly  affecting  property  rights, 
and  if  such  an  elation  is  attempted  to  be 
held  without  authority  of  law,  equity  might 
well  interfere.  The  cases  [93]  at  bar,  how- 
ever^ do  not  fall  in  that  class.  The  complain- 
ants in  the  instant  cases  have  obtained  an 
injunction  restraining  the  secretary  of  state 
from  performing  official  duties  imposed  upon 
him  by  a  proposed  amendment  inserted  by 
the  last  legislature  as  a  part  of  our  Consti- 
tution, and  thereby  indirectly  restraining 
this  official  from  taking  the  necessary  steps 
to  refer  the  liquor  laws  and  the  game  law 
to  a  vote  of  the  people  in  accordance  with  the 
provisions  of  this  initiative  and  referendum 
amendment.  The  very  object  of  the  suits 
is  to  prevent  the  holding  of  an  election  on 
these  questions.  The  only  property  rights 
which  complainants  in  one  of  the  suits  have 
is  their  interest  as  taxpayers.  The  referen- 
endum  called  for  by  the  amendment  sought 
to  be  held  void  submits  for  the  approval  of 
the  people  the  laws  petitioned  against,  and 
the  amendment  expressly .  provides  that  this 
approval  or  rejection  must  be  registered  "at 
the  general  state  or  congressional  elections, 
except  when  the  legislature  shall  order  a 
special  election.''  At  the  time  the  injunction 
was  served  these  questions  were  being  pre- 
pared for  submission  at  the  general  November, 
1916,  election.  If  submitted,  the  questions  so 
presented  will  not  require  the  holding  of  an 
additional  election,  but  will  simply  lengthen 
the  ticket  to  be  voted  on  at  the  regular  elec- 
tion of  this  year.  If  appellant  submits  the 
questions  to  a  vote  of  the  people,  the  addition- 
al burden  of  taxation  upon  complainants  will 
be  the  paltry  sum  of  a  few  cents,  an  injury 
trifling  and  insigniflcant.  The  injury  in  no 
wise  could  be  called  irreparable  within  the 
sense  of  that  term  as  employed  in  equity 
jurisprudence.  Complainants  Ratliff  and 
Sullivan  do  not  seek  the  protection  of  prop- 
erty rights.  They  would  likely  resent  the 
imputation  that  they  have  any  interest  in 
liquors  or  any  newspapers  profiting  by  liquor 
advertisements,  and  even  though  a  complain- 
ant might  have  an  alleged  interest  in  the  sale 


of  liquors  or  the  operation  of  a  newspaper 
within  the  confines  of  our  state,  a  vote  upon 
the  liquor  laws  enacted  by  the  leigslature  of 
[94]  1916  might  possibly  help  but  could 
never  hurt  such  complainant  in  the  enjoyment 
of  any  such  rights.  It  is  conceded  that  the 
liquor  laws  in  question  are  valid  enactments 
of  our  legislature,  and  it  must  be  remembered 
that  complainants  do  not  seek  to  prevent  the 
enforcement  of  an  illegal  or  unconstitutional 
act  of  the  legislature.  While  the  bills  purport 
to  enjoin  the  secretary  of  state  in  tiie  per- 
formance of  his  ministerial  duties,  the  grava- 
men of  the  bill  after  all  is  an  injunction 
against  the  exercise  by  the  people  of  a  veto 
power  upon  the  legislation  in  question.  It 
cannot  possibly  hurt  any  one  for  the  people 
to  register  their  choice  or  will  on  these  liquor 
laws.  If  the  people  approve  the  laws  no 
injury  has  been  inflicted  upon  any  one,  and 
the  statutes  in  question  remain  valid  and 
subsisting  laws  of  our  commonwealth.  The 
liberty  of  property  rights  of  no  one  will  be 
affected. 

With  reference  to  the  so-called  game  and 
fish  law,  Mr.  Cade  claims  a  right  to  enjoy  the 
emoluments  of  his  office  as  fish  and  game 
warden  of  Hinds  county  without  the  interrup- 
tion of  an  election.  What  is  said  about  the 
rights  of  Ratliff  and  Sullivan  as  taxpayers, 
applies  with  equal  force  to  the  rights  of  Mr. 
Cade  as  a  taxpayer.  In  addition,  however, 
he  claims  the  right  to  have  the  court  protect 
him  in  his  office.  The  game  law  in  question 
is  conceded  to  be  a  valid  enactment  of  the 
legislature,  and  if  the  people  by  referendum 
vote  approve  the  law,  no  injury  is  inflicted 
upon  Mr.  Cade  or  any  one  else.  He  will  still 
continue  to  be  the  game  warden  of  Hinds 
county.  If  the  people  reject  or  disapprove 
the  law,  then  the  rights  of  the  people  to 
nullify  this  act  of  the  legislature  can  and 
will  be  called  in  question.  If  the  initiative 
and  referendum  amendment  is  void  and  no 
part  of-  our  present  Constitution,  the  vote  of 
the  people  upon  the  game  law  will  have  no 
legal  effect  upon  its  vmlidity,  and  Mr.  Cade 
will  still  be  the  lawful  game  and  fish  warden 
of  Hinds  county,  and  as  such  entitled  to  the 
office  and  the  emoluments  thereof.  This  com- 
plainant, therefore,  has  not  shown  that  irrep- 
arable injury  will  be  done  him  [95]  by  sub- 
mission of  this  question  to  a  vote  of  the 
people.  The  injury  threatened  must  be  sub- 
stantial and  not  fanciful  or  theoretical. 

Counsel  for  appellees  rely  upon  the  case 
of  Conner  v.  Gray,  88  Miss.  489,  41  So.  186^ 
9  Ann.  Cas.  120,  which  was  a  suit  instituted 
by  certain  citizens  and  taxpayers  to  restrain 
the  holding  of  an  election  for  the  creation  of  a 
new  county.  There  are  some  general  expres- 
sions in  this  opinion  sustaining  the  juris- 
diction of  chancery  to  enjoin  an  election  called 
in   violation   of   the   CcmstitutitMi   and  laws 
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of  the  state,  aAd  these  general  expressions 
of  the  court  support  the  argument  of  coun- 
sel for  the  complainants  in  the  instant  cases. 
We  have  examined  the  issues  and  the  opinion 
of  the  court  in  this  case  of  Conner  y.  Gray, 
and  with  the  highent  regard  for  the  learning 
and  ability  of  the  judge  delivering  the  opinion 
of  the  court  in  that  case,  we  are  forced  to  the 
conclusion  that  the  statements  of  the  court 
in  that  case  upon  the  jurisdiction  of  equity 
are  too  general  and  far-reaching.  It  must  be 
observed,  however,  that  the  court  in  the  Con- 
ner-Gray Case  declined  the  relief  sought  and 
dismissed  the  bill,  and  the  decree  of  the  lower 
court  was  affirmed.  The  court  reached  the 
right  result  in  that  case,  and  found,  as  a 
matter  of  fact,  and  so  held  that: 

'*The  taxpayer  has  utterly  failed  to  proye 
himself  within  the  provision  of  the  law  as 
stated  in  Gibbs  y.  Green,  54  Miss.  692,  in 
that  he  has  failed  to  show,  not  only  'that 
the  act  about  to  be  performed  is  unconstitu- 
tional,' but  also  failed  to  show  that  he  will 
be  injured  in  any  way." 

In  addition  to  the  alleged  rights  of  the 
complainants  as  taxpayers  a  justice  of  the 
peace  and  certain  members  of  the  board  of 
supervisors  complained  in  that  case  of  the 
pttempt  to  create  a  new  county  upon  the 
ground  that  they  would  be  taken  out  of  their 
county  and  jurisdiction  and  placed  in  a  differ- 
ent county,  and  in  response  to  the  contention 
of  these  officers  the  court  says: 

''Neither  the  members  of  the  board  of  super- 
visors, nor  the  justice  of  the  peace,  have  any 
right  to  complain  of  the  [96]  exercise  by  the 
legislature  of  its  constitutional  power  in  the 
creation  of  a  county  until  they  become  di- 
rectly affected  by  it.  They  cannot  maintain 
this  bill  simply  because  they  fear  some  in- 
vasion may  be  made  upon  their  rights  as 
officers." 

The  pronouncements  of  the  court  in  that 
case  with  reference  to  the  interest  of  the 
complainants  as  taxpayers  and  officers  fully 
accord  with  the  views  of  the  court  here  ex- 
pressed as  to  the  irreparable  injury  threat- 
ened complainants  in  the  present  cases,  and 
the  holding  of  tlie  court  there  is  really  au- 
thority for  the  holding  here  made. 

It  will  not  do  to  say  that  the  election  if 
held  will  be  void.  The  proper  remedy  will  be 
appropriate  action  to  prevent  the  execution 
of  any  proposition  voted  for.  Thompson  v. 
Mahoney,  136  111.  App.  403.  In  this  case 
the  court  observes  that: 

"The  attempt  to  check  the  free  expression 
of  opinion,  to  forbid  the  peaceable  assemblage 
of  the  people,  to  obstruct  the  freedom  of 
elections,  if  successful,  would  result  in  the 
overflow  of  all  liberty  regulated  by  law.  The 
mere  effort  to  assume  such  power  is  dangerous 
to  the  rights  of  the  citizens.  .  .  .  The 
principle  which  would  authorize  the  mighty 


mandate  of  a  court  of  chancery  in  this  case 
would  justify  it  in  every  election  to  be  held 
by  the  people,  and  thus  the  whole  administra- 
tion of  the  government  might  be  obstructed 
and  all  power  and  authority  placed  at  the 
footstool  of  the  judge." 

The  practice  contended  for  in  the  present 
cases  would  tend  too  much  to  government  by 
injunction.  It  is  time  enough  to  elicit  an 
expression  of  the  court  as  to  the  validity  of  a 
law  or  constitutional  amendment  when  the 
substantial  rights  of  litigants  have  been  in- 
vaded. It  is  well  settled  that  courts  cannot 
interfere  with  the  legislature  in  the  enactment 
of  a  void  statute  or  with  a  municipal  corpora- 
tion in  the  mere  enactment  of  a  void  ordi- 
nance. The  legislature  and  the  people  of  our 
state  have  undertaken  to  amend  the  Consti- 
tution in  a  way  to  confer  the  right  upon  the 
people  to  enact  or  reject  a  law  by  the  so-called 
[97]  initiative  and  referendum.  This  amend- 
ment the  legislature  has  inserted  as  a  part  of 
the  organic  law  of  o\a  state.  Whether  they 
have  succeeded  or  not  is  a  question  not  now 
before  thia  court.  It  is  sufficient  to  say 
that  the  qualified  electors  are  now  undertak- 
ing to  act  in  pursuance  of  this  authority,  and. 
in  attempting  to  have  the  laws  in  question 
referred  to  their  vote  they  are  at  least  at- 
tempting the  performance  of  a  legislative  act, 
and  the  courts  have  no  more  right  to  interfere 
with  this  legislative  act  of  the  people  than 
they  have  to  prevent  an  abortive  attempt  of 
the  legislature  to  pass  a  law.  The  making-  of 
the  laws  belongs  to  a  co-ordinate  branch  of 
the  government,  and  the  courts  have  nothing 
to  do  with  the  making,  but  must  deal  alto- 
gether with  the  finished  product.  The  com- 
plainants in  the  present  proceeding  are  seek- 
ing an  advance  opinion  as  to  the  validity  of 
a  constitutional  amendment  before  that 
amendment  has  been  enforced  in  a  way  to 
effect  the  substantial  property  rights  of  any 
one.  There  is  no  law  authorizing  a  bill  of 
complaint  to  remove  an  alleged  cloud  on  or 
uncertainty  about  a  statute  or  constitutional 
amendment  before  the  same  has  been  put  into 
force  and  effect  in  a  way  to  injure  the  parties 
complaining. 

The  recent  case  of  McAlester  v.  Milwee, 
supra,  sustains  our  view  of  the  jurisdictional 
question.  In  that  case  the  taxpayer  at- 
tempted to  enjoin  the  holding  of  an  election 
to  recall  the  mayor  of  the  city.  The  court  in 
that  case  says: 

"Courts  of  equity  are  only  conversant  with 
matters  of  property  and  the  maintenance  of 
civil  rights,  and  will  not  interfere  to  enforce 
or  protect  purely  political  rights.  This  doc- 
trine has  been  universally  applied  in  other 
jurisdictions  where  equity  has  been  invoked 
to  interfere  in  matters  preceding  an  elec- 
tion." 

In  addition  to  the  authorities  relied  upon 
by  the  Oklahoma  court  other  authorities  are 
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listed  in  a  note  to  this  case  as  reported  in  40 
L.R.A.(N.S.)   676. 

[98]  In  the  case  of  State  v.  Thorson,  9  S. 
D.  149,  68  N.  W.  202,  33  L.R.A.  582,  an 
elector  and  taxpayer  attempted  to  enjoin  the 
submission  to  a  vote  of  the  people  of  a  consti- 
tutional amendment  upon  the  grounds  that 
the  submission  would  be  invalid  and  without 
authority  of  law.  It  was  contended  in  that 
case  that  the  legislature  had  not  legally 
passed  the  resolution  submitting  the  amend- 
ment to  the  qualified  electors  of  the  state, 
and  that  the  election  if  held  would  be  a 
nullity.  The  court  in  a  lucid  and  sensible 
opinion,  among  other  things,  says: 

"If  the  legislature  has  proceeded  properly 
and  its  proposed  amendment  shall  be  ratified 
by  the  people,  the  relator  will  have  no  legal 
cause  of  complaint,  because,  as  a  good  citizen 
of  the  state,  he  will  be  bound  to  cheerfully  ac- 
cept the  lawfully  expressed  will  of  a  majority 
of  its  sovereign  electors.  If,  on  the  other 
hand,  the  action  of  the  legislature  was  such 
as  to  render  any  answer  to  the  question  in- 
operative, the  Constitution  will  not  be  modi- 
fied, and  no  one  will -be  affected.  Any  addi- 
tional burden  which  might  result  to  relator, 
as  a  taxpayer,  by  reason  of  submitting  this 
question  at  a  general  election,  is  too  trifling, 
fanciful,  and  speculative  for  serious  consid- 
eration; and  if,  as  claimed  by  him,  the  legis- 
lature has  done  nothing  but  submit  a  ques- 
tion to  the  people,  it  has  done  what  it  had 
a  right  to  do,  and  any  additional  expense 
resulting  from  such  action  will  be  a  legitimate 
expenditure  of  public  money.  Evidently  an 
essential  ground  of  equitable  jurisdiction  is 
wanting." 

A  similar  attempt  to  prevent  the  submis- 
sion of  a  constitutional  amendment  to  a  vote 
of  the  people  was  made  in  the  case  of  People 
v.  Mills,  30  Colo.  262,  70  Pac.  322,  wherein 
the  court  observes: 

"The  judicial  department  can  no  more  inter- 
fere with  such  legislation  or  the  successive 
steps  necessary  to  be  taken  to  amend  the 
Constitution  than  it  can  with  the  general 
assembly  in  the  passage  of  other  laws,  be- 
cause the  judicial  cannot  directly  interfere 
with  the  functions  of  the  [99]  legislative  de- 
partment. .  .  .  When  laws  have  been 
passed  no  doubt  in  a  proper  ease  the  inquiry 
can  then  be  made  as  to  whether  or  not  the 
requirements  of  the  fundamental  law  in  their 
passage  or  in  their  provisions  have  been  ob- 
served, but  in  the  first  instance  the  body  to 
which  has  been  delegated  the  power  to  pass 
laws  must  be  left  untrammeled,  to  act  in 
such  matters  as  its  wisdom  may  dictate.** 

It  is  stated  by  Mr.  Dodd  in  his  work  on  the 
Revision  and  Amendment  of  State  Constitu- 
tions, p.  232,  that: 

"In  Oregon,  for  example,  a  measure  may  be 
initiated  by  the  people  or  by  the  legislature 


and  then  submitted  to  the  people  for  approval. 
The  submission  of  laws  for  popular  approval 
in  Oregon  and  in  several  other  states  makes 
such  a  popular  vote  an  integral  step  in  the 
process  of  ordinary  legislature.  But  the 
courts  at  present  decline  to  interfere  with  the 
process  of  legislation,  and  wait  until  the 
validity  of  a  law  is  attacked  before  them.'' 

Another  case  of  interest  in  this  question  is 
that  of  Duggan  v.  Emporia,  84  Kan.  429,  114 
Pac.  235,  Ann.  Cas.  1912A  719,  wherein  com- 
plainants attempted  to  enjoin  the  calling  and 
holding  of  an  election  under  the  initiative  and 
referendum  act  of  that  state  as  applied  to 
cities  of  the  second  class.  The  court  declined 
to  issue  the  temporary  injunction,  and  in 
affirming  the  case  the  supreme  court  of  that 
state,   through  Porter,  J.,   says : 

"Another  reason  why  the  contentions  of  the 
appellant  cannot  be  sustained,  if  it  were  con- 
ceded that  he  could  maintain  the  action  in 
his  capacity  as  taxpayer,  is  that  it  does  not 
appear  that  he  will  suffer  any  injuries  as  a 
consequence  of  the  holding  of  the  election. 
Acts  which,  though  irregular  and  unauthor- 
ized, can  have  no  injurious  results  constitute 
no  grounds  for  equitable  relief  by  injunction. 
1  High.  Inj.  (4th  ed.)  par.  9,  and  cases  cited; 
Hutchinson  v.  Delano,  46  Kan.  345,  26  Pac. 
740;  Coffeyville  Min.  etc.  Co.  v.  Citizens' 
Natural  Gas,  etc.  Co.  55  Kan.  173,  40  Pac. 
326;  Hurd  v.  Atchison,  etc.  R.  Co.  73  Kan. 
83,  84  Pac.  553. 

[100]  "If  the  result  of  the  election  is  in 
favor  of  the  proposed  ordinances  the  statute 
(Laws  1909,  ch.  82,  par.  31;  Gen.  St.  1909, 
par.  1503 )  provides  that  they  shall  thereupon 
become  binding  and  valid  ordinances  of  the 
city.;  but  when  they  are  sought  to  be  enforced, 
if  any  person's  rights  are  affected  thereby  the 
courts  are  open  for  him  to  test  the  legality 
of  the  ordinances,  as  well  as  of  the  election 
by  which  they  were  adopted. 

"One  of  the  grounds  urged  for  the  injunc- 
tion is  that  the  ordinances  are  unconstitu- 
tional because  of  some  defect  in  their  title* 
but  this  gives  a  court  of  equity  no  jurisdic- 
tion to  enjoin  the  passage  of  an  ordinance. 
No  one  would  claim  that  the  legislature  could 
be  enjoined  from  the  enactment  of  an  uncon- 
stitutional law  or  that  the  electors  could  be 
enjoined  from  attempting  in  an  unwarranted 
manner  to  amend  the  Constitution.  It  is  a 
familiar  principle  that  injunction  will  not  lie 
to  prevent  legislative  action  by  a  municipal 
corporation.  New  Orleans  Waterworks  Co.  v. 
New  Orleans,  164  U.  S.  471,  17  S.  Ct.  161, 
41  U.  S.  (L.  ed.)  518;  Cape  May,  etc.  B.  Co. 
V.  Cape  May,  35  N.  J.  Eq.  419;  State  v.  Su- 
perior Ct.  105  Wis.  651,  81  N.  W.  1046,  48 
L.R.A.  819.     .     .     . 

"That  this  is  an  attempt  to  enjoin  legis- 
lative action  is  apparent.  The  initiative  and 
referendum  statute  provides  that  upon   the 
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presentation  of  a  petition  in  proper  form, 
duly  certified  by  the  city  clerk,  the  mayor 
and  council  or  mayor  and  commissioners  shall 
do  one  of  two  things:  Pass  the  proposed 
ordinance  within  ten  days  thereafter  or  call 
an  election  and  submit  the  ordinance  to  the 
people;  and  upon  its  adoption  by  a  majority 
of  the  electors  it  becomes  a  valid  ordinance. 
This  is  legislation,  either  direct  by  the  city 
or  indirect  by  the  people.     .     .     . 

"The  futility  of  the  proceedings  to  enjoin 
the  submission  of  the  proposed  ordinances  is 
likewise  obvious  when  we  reflect  that  the  peo- 
ple may  *not.  adopt  them,  and  the  court  ought 
not  to  be  called  upon  to  anticipate  conditions 
which  may  never  arise." 

[101]  The  same  thought  is  reflected  and  ap- 
proved in  the  statement  appearing  on  page 
1011,  vol.  9   R.   C.   L.: 

"It  will  rarely  happen  that  a  court  can  say 
in  advance  that  irremediable  wrong  will  re- 
sult to  individual  electors  from  the  result  of 
an  illegal  election;  and,  moreover,  there  is 
ordinarily  an  adequate  legal  remedy  aiTorded 
for  testing  the  validity  of  the  election  after 
it  has  been  held." 

As  stated  by  the  Louisiana  court  in  Harri- 
son V.  New  Orleans,  33  La.  Ann.  222,  39  Am. 
Rep.  272,  in  commenting  upon  an  application 
to  enjoin  the  mayor  and  administrators  of  the 
city  of  Xew  Orleans  and  the  common  council 
from  voting  on  or  passing  an  alleged  illegal 
ordinance : 

"The  mere  voting  on  or  passing  the  ordi- 
nance in  question  cannot  per  se  do  the  plain- 
tiff any  possible  injury.  It  will  be  time 
enough  to  complain,  if  it  be  a  subject  for 
complaint,  when  steps  are  taken,  or  a  begin- 
ning made,  to  put  the  ordinance  into  actual 
execution." 

A  similar  question  came  before  the  court  of 
Illinois  in  Fletcher  v.  Tuttle,  151  111.  41,  37 
N.  E.  683,  25  L.R.A.  143,  42  Am.  St.  Rep. 
220,  a  case  which  was  begun  by  a  bill  in 
chancery  praying  that  a  certain  act  of  the 
general  assembly  apportioning  the  state  of 
Illinois  into  senatorial  districts  be  declared 
unconstitutional  and  void,  and  to  restrain 
the  county  clerk  of  one  of  the  counties  from 
issuing  or  causing  to  be  posted  notices  of  the 
election  for  representatives  from  the  Eigh- 
teenth senatorial  district.  The  court  at  the 
conclusion  of  a  lengthy  opinion  says: 

"Indeed,  it  is  so  well  settled  that  courts 
will  not  enjoin  the  holding  of  an  election  that, 
in  drafting  the  bills,  the  pleaders  did  not 
venture  to  pray  for  that  species  of  relief. 
Furthermore,  as  is  of  course  well  known,  the 
election  to  be  held  in  N'ovember,  1894,  will 
not  be  confined  to  the  choice  of  senators  and 
representatives  in  the  general  assembly,  but 
it  will  be  for  the  election  of  state  treasurer, 
members  of  Congress,  and  certain  county  ofli- 
eers;  and  it  is  not  pretended  that,  so  far  as 


those  officers  [102]  are  concerned,  the  election 
will  be  in  any  respect  illegal  or  unauthorizetl. 
Nor  is  it  shown,  at  least  by  any  clear  or 
intelligible  averment,  that  voting  for  sena- 
tors and  representatives  in  the  general  assem- 
bly \n  and  for  the  districts  created  by  the 
apportionment  acts  in  question,  will  in  any 
material  degree  increase  the  expense  of  hold- 
ing the  election.  In  no  view,  then,  can  it  be 
held  that  the  complainants,  as  taxpayers, 
have  made  out  a  case  for  an  injunction  to 
restrain  the  public  authorities  from  doing 
acts  whereby  an  illegal  indebtedness  will  be 
incurred." 

€k>un8el  for  appellees  rely  upon  the  case  of 
Orawford  v.  Gilchrist,  64  Fla.  41,  69  So.  963, 
Ann.  Cas.  1914B  916.  The  majority  opinion 
in  that  case  appears  to  sustain  the  jurisdic- 
tion of  the  court,  but  the  dissenting  opinion 
of  Coekrell,  J.  concurred  in  by  Justice  Shac- 
kleford,  seemb  to  express  the  safer  view.  It 
might  be  observed  also  that  the  suit  in  that 
case  was  by  the  governor  of  the  state  in  hi;^ 
uiBc'ial  capacity  as  well  as  a  taxpayer,  and 
the  court  may  have  been  influenced  by  the 
thought  that  the  governor  should,  be  accorded 
the  right  to  prosecute  this  suit  for  and  on 
behalf  of  all  the  people  that  might  be  affected 
by  the  constitutional  amendment  there  at- 
tempted to  be  submitted  to  a  vote  of  the 
people.  This  is  reflected  by  the  statement  of 
Whitfield,  C.  J.,  in  the  majority  opinion  that : 

"In  view  of  the  great  importance  of  this 
matter  to  the  people  of  the  state,  this  court 
has  permitted  the  merits  of  the  cause  to  be 
fully  argued  at  the  bar  for  both  parties  on 
the  application  for  a  supersedeas." 

Judge  Coekrell,  in  his  dissenting  opinion, 
well  observes  that: 

''Should  .  .  .  the  people  adopt  the 
amendment,  the  courts  would  then  be  open  to 
anyone  upon  a  showing  that  he  was  injurious- 
ly affected  thereby,  and  then,  and  not  until 
then,  in  my  opinion,  should  the  courts  inter- 
pose their  views." 

[103]  A  safe  rule  was  announced  by  Judge 
Terral  in  Gibbs  v.  Mcintosh,  78  Miss.  648, 
29   So.  465,  that: 

"It  is  not  the  policy  of  this  state  to  have 
elections,  and  other  political  matters  of  gov- 
ernment reserved  to  legislative  discretion, 
interfered  with  by  the  judges  and  officers  of 
the  judicial  department  of  the  government." 

The  right  of  an  elector  to  enjoin  an  election 
upon  the  ground  that  the  act  under  which 
the  election  was  attempted  to  be  held  was 
unconstitutional  was  denied  in  Jones  v.  Black, 
48  Ala.  540. 

We  are  fully  conscious  of  the  great  import- 
ance and  far-reaching  effect  of  the  serious 
questions  so  well  argued  at  the  bar  in  the 
present  cases,  and  the  commendable  desire 
to  facilitate  an  early  adjudication  upon  the 
serious    questions    presented    by    these    suits 
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may  have  had  much  weight  in  inducing  the 
learned  chancellor  to  grant  the  temporary 
writ  of  injunction  in  this  case.  We  prefer, 
however,  to  adhere  to  the  safer  policy  that  not 
only  should  equity  refrain  from  interfering 
with  the  preliminary  steps  in  the  holding  of 
an  election  on  purely  political  matters,  but 
should  also  refrain  from  interfering  with  the 
free  exercise  of  the  legislative  function  of 
government  whether  attempted  to  be  exercised 
by  the  legislature  or  by  the  people  in  their 
sovereign  capacity.  In  declining  to  assume 
jurisdiction  it  necessarily  follows  that  we 
intimate  no  opinion  whatever  upon  the  merits 
of  the  important  questions  attempted  herein 
to  be  submitted  for  our  decision. 

Let  the  decree  of  the  chancellor  refusing 
to  dissolve  the  temporary  injunction  be  re- 
versed, the  injunction  dissolved,  and  the  cause 
remanded,  with  direction  to  dismiss  the  bills. 

Reversed  and  remanded. 

Sykes,  J.  (dissenting), — ^I  regret  very 
much  that  I  am  unable  to  agree  with  the 
majority  of  the  court  in  its  opinion  in  this 
<?a.se;  but  I  have  such  convictions  to  the  con- 
trary that  I  am  forced  to  this  dissent.  In  my 
opinion,  [104]  the  court  has  jurisdiction  of 
both  these  cases  and  should  decide  them  upon 
their  merits.  I  think  this  is  especially  so 
because  of  the  great  importance  of  the  public 
question  herein  involved. 

The  complainants  in  both  these  cases  had 
the  right  to  maintain  these  suits.  This  ques- 
tion, in  my  opinion,  is  sustained  by  the 
better  reasoned  authorities;  a  very  late  case 
being  that  of  Crawford  v.  Gilchrist,  64  Fla. 
41,  59  So.  963,  Ann.  Cas.  1914B  916.  Atten- 
tion is  also  called  to  the  other  authorities, 
sustaining  this  proposition,  cited  in  the  briefs 
of  counsel  for  appellees. 

The  chancery  court  had  the  power  to  grant 
the  injunction,  for  the  alleged  constitutional 
amendment  is  void  and  unconstitutional ;  and 
this  fact  appears  from  a  reading  of  the  al- 
leged amendment,  or,  as  it  is  sometimes 
expressed,  upon  the  face  of  the  alleged  amend- 
ment. Tlie  supreme  court  of  Mississippi,  in 
the  case  of  Conner  v.  Gray,  88  Miss.  489,  41 
So.  186,  9  Ann.  Cas.  120,  'which  is  the  latest 
utterance  of  this  court  bearing  directly  upon 
this  proposition,  expressly  sustains  this  pow- 
er in  the  chancery  court,  under  these  circum- 
stances. In  my  opinion,  the  authorities  cited 
in  this  opinion  (Conner  v.  Gray,  supra),  and 
also  those  cited  in  the  briefs  of  counsel  for 
appellees,  amply  sustain  and  support  this 
rule: 

The  alleged  constitutional  amendment  is 
void  and  unconstitutional,  and  this  fact  ap- 
pears from  an  examination  of  the  amendment 
itself.  It  is  violative  of  section  273  of  the 
Constitution,  which  provides  that  if  more 
than  one  amendment  be  submitted  at  one 
time,  then  these  amendments  shall  be  sub- 


mitted in  such  manner  and  form  that  the 
people  may  vote  on  each  separately.  The 
alleged  amendment  now  under  consideration, 
which  was  submitted  as  one  amendment  to  be 
voted  on  by  the  people,  contains  two  separate, 
different,  and  distinct  amendments,  relating 
to  entirely  different  subjects.  One  of  these 
amendments  gives  the  people  the  right  to 
initiate  and  regulate  laws  which  may  be 
passed,  or  have  been  passed,  by  the  [105]  leg- 
islature. In  fact,  the  alleged  amendment 
itself  only  purports  to  amend  section  33  of 
the  Constitution,  which  relates  to  the  legisla- 
tive power  to  enact  laws.  If  this^amendmoit 
had  stopped  there,  it  would  not  have  been  un- 
constitutional and  void  upon  its  face,  but  it 
'goes  further  and  also  attempts,  in  the  second 
place  and  in  the  same  amendment,  to  give 
the  people  the  right  to  initiate  and  enact 
a  constitutional  amendment.  This  second  at- 
tempted amendment  is  not  an  amendment  of 
section  33  of  the  Constitution,  above  referred 
to,  but  is  an  amendment  of  section  273  of  the 
Constitution.  In  my  opinion,  there  is  a  vast 
difference  between  a  law  which  may  be  passed 
by  the  legislature — which  we  commonly  term 
a  "statutory  law" — and  a  section  of  tlie  Con- 
stitution, or  a  constitutional  amendment. 
The  makers  of  the  Constitution  of  1890  ex- 
pressly provided  entirely  different  schemes 
for  passing  statutory  laws  and  constitutional 
amendments.  This  Constitution  gave  the  leg- 
islature the  power  to  pass  statutory  laws. 
At  the  same  time,  it  vested  only  a  very  lim- 
ited power  in  the  legislature  with  reference 
to  an  amendment  to  the  Constitution,  viz., 
giving  it  the  power  to  submit  to  the  people  a 
proposed  constitutional  amendment,  after  it 
had  been  voted  on  a  certain  number  of  times 
in  each  house  of  the  legislature  and  had  re- 
ceived upon  each  vote  a  certain  proportion 
thereof.  After  thus  passing  the  legislature, 
this  proposed  amendment  had  to  be  voted  on 
by  the  people  and  receive  a  majority  of  all 
the  votes  cast  in  that  election,  and  then  it 
could  not  become  a  part  of  the  organic  law 
of  the  land  until  another  legislature  had 
passed  upon  these  returns  and  inserted  it  by 
proper  enactments  into  the  Constitution. 

Tliis  was  a  most  wise  provision  of  the 
makers  of  this  great  Constitution;  the  object 
and  purpose  being  to  protect  the  Constitution 
from  the  passing  fads  and  fancies  that  often- 
times sweep  over  the  country,  and  to  preserve 
to  the  people,  free  from  these  fads  and  fancies, 
their  organic  law.  It  was  by  this  Constitu- 
tion expressly  made  exceedingly  difficult  to 
enact  a  constitutional  amendment.  [106]  The 
alleged  constitutional  amendment  under  con- 
sideration makes  it  just  as  easy  to  enact  a 
constitutional  amendment  as  it  does  a  statu- 
tory law. 

The  case  of  State  v.  Jones,  106  Miss.  522, 
64  So.  241,  and  the  authorities  cited  in  the 
opinion  of  the  court,  sustain  the  view  that 
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these  two  amendmentB  should  have  been  sepa- 
rately submitted  to  the  people. 

In  conclusion,  I  wish  to  briefly  summarize 
my  yiews  of  this  case,  and  they  are:  First, 
that  the  chancery  court  had  jurisdiction  of 
these  cases,  and  that  this  court  should  now 
4iecide  them  upon  their  merits;  second,  thai 
the  alleged  constitutional  amendment  is  void 
and  unconstitutional,  as  appears  from  a  read- 
ing of  the  alleged  amendment,  because  it  sub- 
mits two  separate  amendments  in  one;  and 
for  these  reasons  I  think  the  decree  of  the 
lower  court,  in  both  cases,  enjoining  the 
calling  of  the  election,  should  be  affirmed,  and 
the  injunctions  made  perpetual. 

Suggestion  of  error  overruled  October  29, 
1916. 

KOTE. 

Power  of  Covrta  of  Equity  to  Enjota 

Eleotlona. 

Introductorv,  1153. 
General  Rule,  1163. 
Exceptions  to  Rule,  1155. 


Introductory* 

This  note  discusses  the  recent  cases  dealing 
with  the  power  of  courts  of  equity  to  enjoin 
elections.  The  earlier'decisions  are  reviewed 
in  the  notes  to  Conner  v.  Gray,  9  Ann.  Cas. 
120f  and  Duggan  v.  Emporia,  Ann.  Gas. 
1912 A  719.  See  also  the  note  to  Fletcher  ▼. 
Tuttle,  42  Am.  St.  Rep.  220. 

.Oeneral  Rule* 

On  the  theory  that  courts  of  equity  have 
no  authority  or  jurisdiction  to  interpose  for 
the  protection  of  rights  which  are  merely 
political  and  involve  no  civil  or  property 
rights,  it  is  generally  held  that  the  jurisdic- 
tion of  equity  cannot  be  invoked  for  the 
purpose  of  enjoining  elections,  since  elections 
in  themselves  involve  no  property  riglits  and 
pertain  solely  to  the  political  administration 
of  government.  Pagosa  Springs  v.  People,  23 
Colo.  App.  479, 130  Pac.  618;  Tolbert  v.  Long, 
134  Ga.  292,  67  S.  E.  826,  137  Am.  St.  Rep. 
222;  Fletcher  v.  Tuttle,  151  111.  41.  37  X.  E. 
683,  42  Am.  St.  Rep.  220,  25  L.R.A.  143; 
Young  V.  Beckham,  115  Ky.  246,  72  S.  W. 
1092,  1094;  Hood  v.  Sutton,  175  N.  C.  98, 
94  S.  £.  686;  McAlester  v.  Milwee,  31  Okla. 
620,  122  Pac.  173,  40  L.R.A.(N.S.)  576; 
Copland  v.  Olsmith,  33  Okla.  106,  124  Pac. 
33 ;  Chappel  v.  McCown,  103  S.  C.  6,  87  S.  E. 
147;  Roper  v.  Lurapkins  (Tex.)  163  S.  W. 
110;  Scott  v.  James,  114  Va.  297,  76  S.  E. 
-283;  Mann  v.  Meroer  County  Ct.  58  W.  Va. 
<J51,  52  S.  E.  776:  Stephenson  v.  Cowan,  25 
Manitoba  67.  20  Dominion  L.  Rep.  605,  30 
West.  L.  Rep.  297.  7  West.  Wkly.  Rep.  772; 
Ann.  Cns.   1J)1SE.— 73. 


Uttle  v.  McCartney,  18  Manitoba  323;  Gin- 
gras  v.  Longueuil,  17  Quebec  Pr.  Rep.  352. 
And  see  the  reported  case.  See  also  In  re 
Reynolds,  202  X.  Y.  430,  96  N.  £.  87,  416; 
In  re  Grear,  9  Ohio  Dec.  299,  6  Ohio  N.  P.  312. 

Thus  it  was  said  in  Fletcher  v.  Tuttle,  151 
111.  41,  37  N.  £.  683,  42  Am.  St.  Rep.  220, 
25  L.R.A.  143:  ''Courts  of  equity  have  no 
authority  or  jurisdiction  to  interpose  for  the 
protection  of  rights  which  are  merely  politi- 
cal, and  where  no  civil  or  property  right  is 
involved.  In  all  such  cases  the  remedy,  if 
there  is  one,  must  be  sought  in  a  eourt  of 
law.  The  extraordinary  jurisdiction  of  courts 
of  chancery  cannot»  therefore,  be  invoked  to 
protect  the  right  of  a  citizen  to  vote  or  to  be 
voted  for  at  an  election,  or  his  right  to  be  a 
candidate  for  or  to  be  elected  to  any  office. 
Nor  can  it  be  invoked  for  the  purpose  of  re- 
straining the  holding  of  an  election,  or  of 
directing  or  controlling  the  mode  in  which, 
or  of  determining  the  rules  of  law  in  pur- 
suance of  which,  an  election  shall  be  held. 
These  matters  involve  in  themselves  no  prop- 
erty rights,  but  pertain  solely  to  the  political 
administration  of  government." 

So  in  Pagosa  Springs  v.  People,  23  Colo. 
App.  479,  130  Pac.  618,  the  court  said:  "It 
is  settled  by  the  great  weight  of  authority 
that  questions  purely  political  in  their  nature 
cannot  be  heard  or  determined  by  a  court 
exercising  equity  powers.  Hence,  courts  of 
equity  have  been  denied  jurisdiction  or  power 
to  restrain  by  injunction  the  holding  of  an 
election,  or  to  enjoin  an  election  official  or 
board  from  counting  or  canvassing  the  bal- 
lots, making  returns,  or  declaring  or  publish- 
ing the  result  thereof.  .  .  .  The  reasons 
generally  given  are  that  an  election  is  a  po- 
litical matter,  and  that  in  most  every  case 
of  a  contested  election  for  office  the  contend- 
ing person  has  a  plain  remedy  at  law,  usually 
by  a  proceeding  in  the  nature  of  quo  war- 
ranto, and  that  where  questions  local  to  the 
community  are  submitted  to  the  electors  there 
are  generally  statutes  providing  a  method  by 
which,  and  a  court  or  tribunal  in  which,  the 
validity  of  such  elections  can  be  determined.'' 

Unless  the  person  seeking  injunctive  relief 
can  show  that  the  holding  of  the  election  will 
inflict  irreparable  Injury  on  him  such  relief 
will  be  denied,  though  the  statute  under 
which  the  election  is  about  to  be  held  has  been 
declared  to  be  unconstitutional.  Little  ▼• 
McCartney,  18  Manitoba  323. 

It  was  said  in  Tolbert  v.  Long,  134  Ga.  292, 
67  S.  E.  826,  137  Am.  St.  Rep.  222:  "This 
court  on  several  occasions  has  adverted  to  and 
recognized  the  general  principle  that  a  court 
of  equity  ordinarily  will  not  interfere  with 
the  holding  of  elections  by  virtue  of  the 
exercise  of  the  political  power  for  the  deter- 
mination of  the  choice  of  public  officers  or 
other  matter  submitted  to  a  popular  vote. 
The  general  rule  has  been  applied  in  the  case 
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of  persuud  who  claimed  that  they  would  be 
deprived  of  their  right  to  engage  in  a  particu- 
lar business  if  the  special  law  was  made 
elfective  by  a  popular  vote.  In  such  cases 
it  was  held  that  the  attack  on  the  law  on  the 
gi'ouud  that  its  operation  is  destructive  of 
property,  or  propert}^  rights,  in  advance  of 
the  election  declaring  it  operative,  was  pre- 
mature, and  that  the  courts  will  wait  until 
the  law  is  attempted  to  be  put  into  operation, 
before  the  person  who  claims  injury  to,  or 
destructicm  of,  his  property  will  be  heard  to 
complain  of  the  unconstitutionality  or  illegal' 
ity  of  the  law." 

So  it  was  said  in  Mann  v.  Mercer  County 
Ct.  58  W.  Vo.  651,  62  S.  E.  776,  that  if 
e([uity  should  assume  jurisdiction  in  such  a 
ease,  the  injunction  would  be  absolutely  void 
for  want  of  jurisdiction  over  the  subject- 
matter. 

Courts  of  equity  have  no  jurisdiction  to 
restrain  the  holding  of  an  election  since  the 
riglit  involved  is  a  political  one.  McAlester 
V.  Milwee,  31  Okla.  620,  122  Pac.  173,  40 
L.R.A.(N.S.)  676,  wherein  a  suit  in  equity 
was  commenced  by  voters  and  taxpayers  of 
the  city  against  the  proper  city  officers  for 
the  purpose  of  enjoining  them  from  calling 
an  election  to  determine  the  question  whether 
tlie  mayor  of  the  said  city  should  be  recalled. 
The  court  said:  **Plaintiffs  allege  that  they 
are  voters  and  taxpayers  of  said  city,  and 
til  at  they  and  each  of  them  are  owners  of 
property  in  said  city,  and  the  same  has  been 
assessed  for  taxation  for  the  year  of  1911; 
that  they  are  liable  for  their  proportionate 
share  of  all  public  expenses  incurred  by  said 
cit3%  that  the  sections  of  the  charter  of  said 
city  which  provide  for  the  recall  of  city 
officers  are  xmconstitutional  and  void,  for 
several  reasons,  which  are  fully  set  out,  and 
for  said  reasons  said  defendants  are  without 
authority  to  call  said  election;  that,  if  same 
is  called,  it  will  be  illegal,  void,  and  without 
anv  effect  what  over ;  that  to  hold  same  wtmld 
occasion  a  great  expense  and  outlay  of  public 
money  of  the  city  of  McAlester,  their  due 
proportion  of  which  plaintiffs  would  be  com- 
pelled to  pay.  All  of  which  would  occasion 
])1aintiffH  an  irreparable  injury,  for  which 
they  are  without  an  adequate  remedy  at  law." 
In  denying  the  relief  sought  it  was  said: 
'*Arany  applications  have  been  made  to  this 
court  to  interfere  with  the  holding  of  elec- 
tions of  one  kind  or  another  by  the  exercise 
of  some  of  the  high  prerogative  writs  over 
which  original  jurisdiction  has  b(»en  vested  in 
this  court  by  the  constitution,  all  of  which 
have  been  consistently  refused.  As  the  ques- 
tion is  jurisdictional,  we  cannot  overlook 
the  uniform  practice  merely  because  counsel 
do  not  wish  to  make  that  point.  Courts  of 
equity  are  only  conversant  with  matters  of 
property  and  the  maintenanee  of  civil  rights 


and  will  not  interfere  to  enforce  or  protect 
purely  political  rights.  This  doctrine  haa 
been  universally  applied  in  other  jurisdic* 
tions  where  equity  has  been  invoked  to  in- 
terfere in  matters  preceding  an  election.  In 
Fletcher  v.  Tuttle,  151  IlL  43,  37  N.  E.  683. 
26  L.R.A.  143,  42  Am.  St.  Eep.  220,  the  su- 
preme court  ol  that  state  after  a  review  of 
the  authorities,  reaffirmed  the  doctrine  pre- 
viously adopted  that  chancery  has  no  juris- 
diction to  protect  purely  political  rights  such 
as  those  in  respect  to  public  elections,  and 
held  specifically  that  an  injunction  could  not 
be  granted  to  prevent  the  giving  of  election, 
notices  or  the  certifying  of  nominees  for  dis- 
tricts created  by  an  apportionment  act 
claimed  to  be  unconstitutional,  because  such 
rights  were  purely  political  and  enforceable 
only  at  law." 

In  Scott  V.  James,  114  Va.  297,  76  S.  £. 
283,  injunctive  relief  was  sought  by  a  citizen 
and  taxpayer  for  himself  and  on  behalf  of  all 
other    citizens    and    taxpayers    against    the 
secretary  of  the  state  for  the  purpose  of  en- 
joining the  submission  to  a  vote  of  the  people 
of  proposed  amendments  to  the  constitution. 
The  court  in  denying  the  injunction   said: 
"It  is  a  well  settled  principle  regulating  the 
jurisdiction   of   courts  of   equity   that   such 
courts  will  not,  with  few  exceptions,  enjoin 
the  holding  of  an  election,  or  interfere,  by  its 
process  of  injunction,  with  the  holding  of  an 
election.     Under  section  196  it  is  clear  that 
after  the  first  and  the  next  succeeding  legis- 
latures  have   both   agreed   to   the   proposed 
amendments,   the  general   assembly   has   no 
further  function  to  perform  than  to  submit 
the  proposed  amendments  to  a  vote  of  the 
people;  in  other  words>  to  direct  an  election 
to  ascertain  the  will  of  the  people  upon  the 
amendments.      The    aualvsis    of   the   act    in 
question  here  which  I  have  made  shows  that 
this  Act  of  1912,  in  effect  and  substance,  doe» 
nothing  but  direct  an  election  to  be  held  upon 
the  proposed  amendments  to  i^ecrion  111)  and 
section  120  of  the  constitution.    The  require- 
ment  that    the    secretary    of    the    commcm- 
wealth  shall  send  out  copies  of  the  act  to 
the  officers  of  the  counties  and  cities  is  pre- 
liminary to,  and  in  aid  of,  the  election  which 
is  to  be   held.     How   can   the  secretary   of 
the  commonwealth  be  enjoined  from  sending 
out  copies  of  the  act,  as  he  is  required  to  do, 
without  interfering  with  the  election  which  is 
to  be  held?     If  the  election  cannot  be  held 
without  tliese  copies  of  the  act  being  sent  out. 
then  the  object  of  this  proceeding  is  not  only 
to  interfere  with  an  election,  but  actually  to 
prevent  the  election  being  held.     If  this  i» 
not  the  case,  then  it  mav  be  said  that  the  act 
of  the  secretary  is  not  essential,  and  that  if 
he  is  enjoined  the  officers  of  the  counties  and 
cities  may,  nevertheless,  obtain  copies  of  the 
act  from  other  sources  and  prooeed  with  the 
election.     If  this  can  be  done,  then  the  pro- 
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poaed  injunetion  would  be  nugatory,  and  this 
case  preeenta  only  a  moot  question.  In  some 
cases  the  oourts  haye  enjoined  the  holding  of 
an  election  in  which  the  property  rights  of 
the  plaintiff  were  in  danger,  but  that  cannot 
be  said  to  be  the  case  here.  I  think  it  would 
be  extending  the  power  of  the  process  of  In- 
junction too  far  to  interfere  in  a  case  of  this 
character  to  prevent  an  expression  of  the 
popular  will  by  an  election  ordertd  to  be 
held  under  the  general  election  laws  of  the 
state.  The  court  cannot  say  in  advance  in 
this  case  that  the  property  rights  of  the 
plaintiff  are  affected,  nor  can  it  say  in  ad- 
vance what  might  be  the  result  of  the  adop- 
tion of  the  amendments  in  general,  for  the 
election  might  result  in  favor  of  those  voting 
against  adoption.  As  the  matter  now  stands^ 
the  election  about  to  be  held  will  be  held  un- 
der the  general  election  laws  of  the  state, 
with  reference  to  a  political  question  or  mat- 
ter of  public  policy,  with  which  the  judiciary 
and  particularly  a  court  of  equity  cannot  in- 
terfere." 

Exceptions  to  Rule, 

An  exception  to  the  general  rule  that 
equity  will  not  enjoin  an  election  is  recog- 
nized where  the  constitutional  rights  of  a 
citizen  and  taxpayer  are  sought  to  be  in- 
vaded by  an  attempt  to  make  an  unconsti- 
tutional' or  inapplicable  law  operative 
through  the  means  of  a  popular  election,  in 
which  case  equity  will  grant  an  injunction 
restraining  such  election.  Xolbert  v.  Long, 
134  Ga.  292,  67  S.  E.  826,  137  Am.  St.  Rep. 
222,  wherein  it  was  said:  "The  equitable 
jurisdiction  in  those  cases  arises  out  of  the 
necessity  of  adequate  protection  of  the  con- 
stitutional rights  and  guaranties  of  citizen- 
ship, which  constitutional  rights  can  be  more 
effectually  protected  by  restraining  any  at- 
tempts upon  their  encroachment  through  the 
medium  of  an  election  than  by  waiting  until 
the  election  has  been  held.  If  the  legislative 
enactment  proposed  in  the  present  case  to  be- 
come operative  through  the  medium  of  a* 
popular  election  be  violative  of  the  organic 
law  of  the  land,  it  is  the  right  of  a  tax- 
payer of  the  territory  to  be  affected  to  say 
that  the  public  funds  shall  not  be  used  to 
defray  tlie  expenses  of  an  illegal  election. 
Besides,  no  adequate  remedy  at  law  occurs 
to  us,  to  which  the  taxpayer  might  resort 
after  the  election  had  been  duly  declared  in 
favor  of  the  ratification  of  the  enactment, 
wherein  he  could  assert  the  unconstitutional- 
ity of  the  law.  Certainly  the  remedy  to  en- 
join the  holding  of  the  election  would  be 
more  direct,  and  better  calculated  to  avoid 
complications,  than  to  remain  passive  until 
the  law  had  been  declared  before  beginning  a 
proceeding  to  tost  its  constitutionality.  An 
instance  is  conceivable  where  a  majority  of 
the  voters  included  within  the  limits  of  the 


territory  to  be  affected  might  be  decidedly  of 
the  opinion  that  the  enactment  was  opposed 
to  the  constitution,  and  for  this  reason  ab- 
stain from  voting.  If  they  refrained  from 
voting,  the  law  mlist  be  adopted,  if  at  all, 
by  a  minority  vote,  or,  if  those  voters  take 
part,  they  must  do  so  with  the  consciousness 
of  participating  in  an  illegality  and  running 
the  risk  of  estopping  themselves  from  there- 
after calling  in  question  the  constitutionality 
of  the  act  under  which  the  election  i^  as  held. 
There  is  a  wide  difference  between  a  court  of 
equity  interfering  under  such  circumstances, 
and  holding  aloof  where  the  issue  is  that  of 
a  contest  of  an  election.  We  think  there  was 
equity  in  the  petition." 

In  Murray  v.  Irvan,  170  Ky.  290,  185  S. 
W.  859,  it  appeared  that  by  an  ordinance 
the  general  council  of  a  city  called  an  elec- 
tion to  be  held  in  May,  for  the  purpose  of 
determining  whether  the  city  should  increase 
its  present  indebtedness  for  the  construction, 
operation  and  maintenance  of  a  municipal 
electric  light  and  power  plant.  Contending 
that  an  election  of  this  character  could  legal- 
ly be  held  only  on  the  general  election  day 
in  November,  the  taxpayers  of  the  city 
brought  an  action  to  enjoin  the  holding  of 
the  election  and  the  alleged  unlawful  ex- 
penditure of  the  public  money  for  that  pur- 
pose. In  affirming  the  granting  of  an  in- 
junction, it  was  jiaid:  "Ordinarily,  a  court  of 
equity  will  not  enjoin  the  holding  of  an 
illegal  election,  since  the  legality  of  the  elec- 
tion and  ijie  title  of  officers  there  chosen  are 
questions  for  a  court  of  law  in  quo  warranto 
proceedings.  But,  where  the  election  is  not  one 
in  which  a  public  office  is  involved,  and  tlte 
election  would  be  void,  and  cause  unnecessary 
and  improper  expenses,  a  taxpayer  or  other 
person  who  would  be  injured  thereby  is  en- 
titled to  an  injunction."  See  to  the  same  ef- 
fect Hood  V.  Sutton,  ]75  X.  C.  98,  94  S.  E. 
686. 

Where  a  statute  provides  certain  rules,  the 
compliance  with  wJiicli  are  made  mandatory, 
as  prerequisite  to  t)ie  holding  of  an  election, 
equity  will  enjoin  the  holding  of  such  an 
election  on  a  failure  to  comply  with  the 
preliminary  requirements  of  the  statute. 
Montgomery  County  v.  Henderson,  122  Md. 
533,  30  Atl.  858.  In  that  case  the  statute 
under  consideration  provided  that  the  pre- 
liminary resolution  of  the  commissioners  rel- 
ative to  the  issuance  of  Ijonds  for  road  im- 
provements should  be  posted  in  five  places  in 
each  of  the  election  districts,  so  that  th& 
voters  and  taxpayers  be  given  an  opportunity 
to  be  heard  before  the  election.  It  was  held 
tiiat  the  failure  to  give  such  notice  Avas  to 
be  fatal  to  the  holding  of  the  election  and 
that  equity  would  enjoin  the  holding  of  the 
election. 

In  .State  v.  Hall,  35  N.  D.  34,  169  N.  W. 
281,  it  was  held  that  the  submission  to  vote 
on  a  question  with   respect  to  the   removal 
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of  the  state  capital  would  be  enjoined  where 
there  was  no  law  under  which  it  could  legal- 
ly be  submitted. 


ARMSTRONG    ' 

V. 

MORROW. 

Wisconsin  Supreme  Court — June  12,  1917. 

lee  Wis.  1;  lea  n.  w,  179, 


Attomejs  ^  Dealing  with  Client—  Bur- 
den of  Proof  as  to  Fairness. 

Where  defendant  was  deceased's  intimate 
friend  and  attorney  and  advised  and  assisted 
him  in  legal  matters  and  business  transac- 
tions for  many  years,  it  is  incumbent  upon 
him  to  show  that  in  all  fiduciary  dealings 
with  deceased  he  acted  in  good  faith  and  with- 
out disadvtintage  to  his  client,  and  the  burden 
is  upon  him  to  show  affirmatively,  either  that 
h(!  paid  an  adequate  consideration  for  an  as- 
signment of  a  mortgage,  or  that  a  gratuity 
was  intended,  and  that  no  advantage  was 
taken  of  the  confidential  relations. 

[See  note  at  end  of  this  case.] 

Validity  of  Transaction  with  Client. 

An  attorney  is  held  to  a  strict  accountabil- 
ity in  all  his  professional  relations  with  his 
clients,  and  any  undue  advantage 'gained  by 
the  attorney  over  his  client  by  deception  or 
undue  influence  while  the  relation  exists  will 
not  be  upheld  by  the  courts. 

Action  to  Invalidate  Transfer  to  Attor- 
ney —  Liniitation  of  Action. 

That  a  client  lived  for  four  vears  after 
an  assignment  of  a  mortgage  to  his  attorney 
without  taking  steps  to  set  the  assignment 
aside  does  not  bar  an  action  by  his  executor, 
wliere  the  confidential  relation  and  undue 
influence  existing  before  the  assignment  con- 
tinued thereafter  to  about  the  time  the  client 
died,  and  there  was  nothing  to  arouse  him  to 
action. 

[See  generally  9  Ann.  Cas.  78;  15  Ann. 
Cas.  1208;   Ann.  Cas.  1914C  640.] 

Appeal  from  Circuit  Court,  Marathon 
county:  Reio,  Judge. 

Action  by  George  H.  Armstrong,  executor, 
plaintiff,  against  F.  X.  Morrow,  defendant. 
Judgment  for  plaintiff.     Defendant  appeals. 

AlFIBMGD. 

[1]  This  action  was  brought  by  the  exec- 
utor of  the  estate  of  Walter  H.  Phillips,  who 
died  May  25.  191.5.  to  set  aside  an  assign- 
ment executed  by  Phillips  on  July  15,  1911, 
to  the  defendant  of  a  morotgage  for  $10,900 


running  from  the  Oconto  Brewing  Company 
to  Phillips,  bearing  date  December  11, 
[2]  1909.  The  defendant  for  some  twelve  or 
fifteen  years  before  the  execution  of  said  as- 
signment had  been  the  attorney,  adviser,  and 
intimate  friend  of  Mr.  Phillips.  At  the  time 
of  the  execution  of  the  mortgage  defendant 
advanced  $1,250  of  the  consideration  of 
said  mortgage. 

The  plaintiff  proved  execution  of  the  mort- 
gage, recording  of  the  assignment,  relation- 
ship of  attorney  and  client  between  Phillips 
and  defendant,  and  rested. 

The  defendant  without  acquiescing  in  the 
sufticiency  of  the  proof,  offered  evidence  of 
the  circumstances  of  the  transaction.  Phil- 
lips being  dead,  the  defendant  was  not  al- 
lowed to  testify  to  personal  transactions  with 
the  deceased,  so  the  evidence  was  quite 
meager  to  show  transactions  between  the  par- 
ties. 

The  court  found  as  facts: 

That  the  defendant  is  a  duly  qualified  and 
licensed  attorney,  admitted  to  practice  in  the 
year  1887  and  actively  practicing  his  pro- 
fession in  the  city  of  Oconto  ever  since  about 
1896;  that  the  plaintiff's  testator,  W.  H. 
Phillips,  died  at  Oconto,  Wisconsin,  May  28, 
1916,  at  the  age  of  eighty-two  years,  pos- 
sessed of  quite  a  large  estate;  that  he  left 
surviving  him  no  widow  nor  children  of  his 
own,  but  did  leave  surviving  a  number  of 
collateral  relatives  and  two  stepdaughters. 

That  said  Phillips  became  involved  in 
many  lawsuits,  and  needed  an  attorney's 
services  in  manv  other  matters,  and  the  de- 
fendant,  from  1895,  was  his  regular  and  fre- 
quent representative  and  adviser;  that  in  ad- 
dition to  going  to  said  Morrow  for  advicb 
on  legal  matters,  said  Phillips  constantly 
consulted  and  advised  with  said  Morrow  on 
personal  and  business  affairs;  that  he  pro- 
cured said  Morrow  to  take  care  of  many  of 
his  business  transactions,  consisting  of  the 
loaning  of  money,  the  collection  of  interest 
on  his  securities  and  rentals  from  his  prop 
erty,  the  payment  of  taxes,  the  advising  as 
to  investments,  the  obtaining  of  information 
concerning  business  matters,  and  in  fact 
looked  to  him  and  consulted  him  in  manv 
matters  of  business,  legal  and  personal,  in 
which  he  was  interested;  that  the  relation- 
ship between  said  Morrow  and  Phillips  be- 
came very  intimate  and  close  In  a  social  and 
[3]  friendly  way  as  well  as  in  a  business 
way;  that  said  Morrow  would  accompany 
said  Phillips  on  various  and  diverse  occa- 
sions, when  he  made  trips  to  watering  places, 
health  resorts,  and  for  other  purposes,  and 
would  look  after  his  interests  and  give  him 
personal  attention;  that  said  relationship 
became  very  close  and  intimate,  and  the  said 
Morrow  deeply  ingratiated  himself  in  the 
confidence,  esteem,  and  regard  of  said  Phil- 
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lips,   and   parttcularly   during  the  last  ten  the  propriety  or  impropriety,  wisdom  or  un- 

vears  or  longer  the  said  Phillips  placed  eon-  wisdom  of  the  gift  of  said  note  and  mort- 

fldence  in  defendant's  counsel  and  assistance,  gage  from  the  said  Phillips  to  said  Morrow: 

both  in  his  litigation  and  in  general  business,  that  said  assignment  and  transfer  of  said 

and  apeared   to   feel  quite  dependent  upon  '  note  and  mortgage  were  caused  to  be  made 

him,  and  to  rely  greatly  upon  his  counsel  and  procured  and  brought  about  by  improper 

and  assistance.  and  undue  influence  brought  to  bear  by  said 

That  on  December  11,  1909,  said  Phillips,  Morrow  upon  said  Phillips  and  the  same  is 

on  request  and  with  the  professional  aid  of  void  because  of  the  constructive  fraud  on  the 

said  Morrow,  loaned  to  the  Oconto  Brewing  part  of  said  Morrow. 

Company,  a  corporation  of  Oconto,  Wisonsin,  The  court  concluded  that  the  estate  of  Wal- 

the  sum  of  $10,900,  and  as  evidence  of  such  ter  H.  Phillips  is  the  owner  of  the  said  note 

loan,  and  to  secure  it,  said  corporation  exe-  and  mortgage,  subject  to  the  right  of  said 

cuted  to  said  Phillips  the  note  and  mortgage  Morrow   to    reimbursement    in    the   sum   of 

described  in  the  complaint  in  this  action;  $1,250,    together    with    interest   thereon    at 

that  at  the  time  said  loan  was  made  said  six  per  cent  per  annum  from  the  date  of  said 

Phillips  was  temporarily  short  of  funds  suf-  mortgage;  that  said  assignment  and  the  rec- 

ficient  to  make  such  loan,  said  shortage  be-  ord  thereof  is  a  cloud  upon  the  right,  title, 

ing  $l,2d0,  and  the  said  Morrow  advanced  interest,  and  ownership  of  said  estate  in  and 

to  said  Phillips  said  sum  of  $1,250,  with  the  to  said  note  and  mortgage,  and  the  plain- 

understanding   that  the   same   was   a  mere  tiff  is  entitled  to  judgment  directing  delivery 

temporary  advancement  or  loan  and  would  of  said  note  and  mortgage  to  the  plaintiff 

be  repaid  at  the  convenience  of  said  Phillips ;  and  canceling  the  record  of  the  assignment 

that  at  said  time  it  was  tacitly  understood  of  said  mortgage;   that  the  plaintiff  is  en> 

between  said  Phillips  and  said  Morrow  that  titled  to  have  and  recover  of  the  defendant 

said  Morrow  would  retain  and  hold  posses-  said   sums   of   interest  thereon   collected   by 

sion  of  said  note  and  mortgage  until   said  the   said  defendant  aforesaid,  with  interest 

$1,250  was  repaid  to  said  Morrow  with  in<  on  each   of  said  payments  of  interest  from 

terest,  and  thereupon  said  Morrow  took  pos-  the  date  thereof  at'  six  per  cent  per  annum, 

session  of  said  note  and  mortgage  and  placed  less   the   said   sum   of   $1,250   with   interest 

the  same  in  his  private  safe  in  his  business  thereon    at  -six   per   cent   per   annum   from 

office.  the  date  of  said  mortgage. 

That  on  or  about  the  15th  of  July,  1911,  Judgment  was  rendered  setting  aside  the 

said  Morrow  prepared  and  caused  to  be  writ-  assignment  and  for  damages  in  the  sum  of 

ten  on  the  back  of  said  mortgage  an  assign-  $2,236.06,    interest    collected    upon    [6]    the 

ment  thereof  in   words,   terms,   and   figures  mortgage    by    defendant,    and    costs,    from 

as  set  forth  in  Exhibit  C,  made  part  of  the  which  judgment  this  appeal  was  taken, 
amended  complaint,  and  said  Phillips  signed 

the  same  with  knowledge  of  its  contents  and  Classon  d  O'Kelliher  and  Kreutzer,  Bird, 

effect.    That  there  was  no  valuable  consider-  Ohoneski  <g  Puchner  for  appellant. 

ation  for  said  assignment,  past,  present,  or  Allan   V.   Classon  and  Edv:ard  M.  Smart 

future;   that  on  the  5th  day  of  June,  1915.  for  respondent, 
said    Morrow    caused    said    assignment  ^nd 

note  and  mortgage  to  be  duly  recorded  in  Kerwin,  J. — Many  of  the  facts  in  the  case 
the  office  of  the  register  of  deeds  of  Oconto  are  undisputed  and  others  well  established 
county,  and  then  claimed  and  has  ever  since  by  the  evidence.  We  have  set  out  the  find- 
claimed  to  be  the  legal  owner  and  holder  of  ings  of  fact  in  the  statement  of  the  case  and 
said  [4]  note  and  mortgage  by  virtue  of  said  shall  refer  to  them  in  the  opinion  only  in 
assignment;  that  said  $1,250  was  never  re-  so 'far  as  may  be  thought  necessary  in  dis- 
paid  to  said  Morrow;  that  on  the  following  cussing  the  material  questions  involved, 
dates  the  following  payments  of  interest  on  The  defendant  and  deceased,  Mr.  Phillips, 
said  note  were  made  by  the  mortgagor  to  for  many  years  before  the  assignment  in 
said  Morrow,  which  payments  have  ever  question  were  close  intimate  friends,  and  the 
since  been  retained  by  him,  to  wit:  defendant  was  not  only  the  attorney  of Oilr. 

December   10,   1910 $654  Phjllips,   doing  most  of   his   legal  business, 

cv««u^*        ,  ^^^  ^jg^  jjjg  companion.    The  friendship  was 

December  ^o,   iwii oa*  mtitnal,  and  each  had  confidence  in  the  other. 

December   27     1912    6o4  Defendant's  professional   relations   with  Mr. 

January   7,   1«14 oo4  phiUips  commenced  in   1895   and  continued 

December   IZ,   1J14    004  ^^^^  ^^  ^^^  ^.^^  ^^  Phillips's  death.     Phil- 

That  there  is  no  evidence  in  this  ease  to  lips  died  at  Oconto  May  29,  1915,  possessed 

show  that  the  defendant  in  any  wise  liimself  of  quite  a  large  estate.    He  had  been  a  wid- 

advised  or  caused  said  Phillips  to  l)e  advised  ower  for  many  years.    Up  to  1897  defendant 

by  competent  or  disinterested  advisers  as  to  seems   to   have    made   book   charges   against 
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Phillips  quite  regularly,  but  ceased  doing  so 
thereafter.  Canceled  checks  produced  on 
the  trial  showed  that  defendant  had  paid 
Phillips  a  large  amount  of  money,  but  there 
was  nothing  to  show  what  was  paid  defend- 
ant for  his  services.  In  fact  the  transac- 
tions between  defendant  and  Phillips  relat- 
ing to  services  performed  and  amount  paid 
were  left  by  the  proof  uncertain.  The  un- 
certainty in  proof  was  due  largely  to  the 
fact  that  defendant  was  not  permitted  to 
testify  to  transactions  with  the  deceased,  and 
to  his  failure  to  produce  other  competent 
evidence.  It  is  to  be  regretted  that  more 
definite  and  complete  proof  was  not  or  could 
not  have  been  made  of  the  business  relations 
between  [6]  defendant  and  his  client,  Mr. 
Phillips,  in  view  of  the  legal  status  existing 
between  attomev  and  client.  In  view  of  the 
confidential  as  well  as  professional  relations 
existing  between  defendant  and  Phillips,  it 
was  incumbent  upon  defendant  to  show  that 
in  all  fiduciary  dealings  with  Phillips  he 
acted  in  good  faith  and  without  disadvantago 
to  his  client.  In  Young  v.  Murphy,  120  Wis. 
49,  97  N.  W.  496,  it  is  said  at  page  51: 

'If  an  attorney  purchase  his  client's  prop- 
erty, concerning  which  his  advice  is  sought, 
the  transaction  is  always  viewed  with  sus- 
picion, and  the  attorney  assumes  the  heavy 
burden  of  proving  not  only  that  there  was 
no  overreaching  of  the  client,  but  that  the 
client  acted  upon  the  fullest  information  and 
advice  as  to  his  rights.  In  other  words,  the 
attorney  must  prove  ubefrima  fides,  or  the 
transaction  will  be  set  aside  by  a  court  of 
equity.  These  principles  are  so  well  estab- 
lished as  to  need  no  citation  of  authorities, 
and  to  the  credit  of  the  profession,  be  it  said, 
it  is  rarely  necessary  to  invoke  tiiem.'' 

The  law*  on  the  subject  is  well  settled  in 
England  and  America.  In  Gibson  y.  Jeyes, 
6  Ves.  Jr.  276,  Lord  Eldon  said: 

"It  has  been  truly  said,  an  attorney  is  not 
incapable  of  contracting  with  his  clients.  He 
may  deal  for  a  horse,  an  estate,  etc.  A  trus- 
tee also  may  deal  with  his  cestui  qtte  tmst; 
but  the  Jrelation  must  be  in  some  way  dis- 
solved; or,  if  not,  the  parties  must  be  put 
so  much  at  arm's  length  that  they  agree  to 
take  the  characters  of  purchaser  and  vendor, 
and  you  must  examine  whether  all  the  duties 
of  those  characters  have  been  performed." 

An  attorney  is  an  officer  of  the  court  whose 
duties  are  to  aid  in  the  administration  of  jus- 
tice, and  is  held  to  a  strict  accountability 
in  all  his  professional  relations  with  his  di* 
ents.  Any  undue  advantage  gained  by  the 
attorney  over  h\»  client  by  deception  or  un- 
due influence  while  the  relation  exists  will 
not  be  upheld  by  the  courts.  Young  v.  Mur- 
phy, 120  Wis.  49,  97  N.  W.  496;  Dockery 
V.  McLellan.  93  Wis.  381,  67  N.  W.  733;  Van- 
asse  V.  Keid.  11  Wis.  303,  87  N.  W.  [7]  192. 


The  cases  between  trustee  aiid  cesi^i  que 
trust  where  a  confidential  relation  exists  are 
somewhat  akin  to  the  cases  of  attorney  and 
client  and  so  recognized  by  the  authorities. 
Puzey  V.  Senier,  9  Wis.  370;  Disch  v.  Timm, 
101  Wis.  179,  77  N.  W.  196;  Ludington  v. 
Patten,  111  Wis.  208,  86  N.  W.  571. 

The  authorities  generally,  both  English 
and  American,  hold  that  where  the  relation 
of  attorney  and  client  exists  and  property 
is  transferred  to  the  attorney  by  the  client 
while  such  relation  exists,  and  the  transfer 
is  claimed  to  be  a  gift,  the  burden  of  satis- 
fying the  court  that  the  gift  was  uninfluenced 
by  the  attorney  in  his  relations  with  his  cli- 
ent is  upon  the  attorney.  Young  v.  Murphy, 
supra;  Wright  y.  Carter  [1903]  1  Ch.  (Eng.) 
27. 

In  Vance  v.  Davis,  118  Wis.  548,  551,  96 
N.  W.  039,  this  court,  in  speaking  of  the 
proof  necessary  in  fraud  cases,  said: 

'"Absence  of  such  direct  proof,  is,  however, 
not  final,  for  in  apparent  contradiction  of  the 
ordinary  rule  requiring  clear  and  direct 
proof  of  fraud,  this  and  other  courts,  have 
recognized  the  necessity  of  casting  the  burden 
of  negative  proof  upon  one  who  profits  from 
a  position  of  confidence  and  control  by  a  con- 
veyance of  such  character  and  made  under 
such  circumstances  as  to  suggest  improbabili- 
ty that  it  is  the  free  act  of  the  grantor,  and 
probability  that  it  is  due  to  influence  of  the 
beneficiary,  which  his  confidential  relation 
makes  easy,  but  renders  difficult  or  impossi- 
ble of  direct  proof." 

It  is  incumbent  upon  the  attorney  in  a 
case  like  the  one  at  bar  to  show  affirmative- 
ly eitiier  that  he  paid  an  adequate  con- 
sideration for  the  property,  or  that  a  gra- 
tuity was  intended  and  that  no  advantage 
was  taken  of  the  confidential  relations  exist- 
ing Ijetween  the  attorney  and  his  client  to 
obtain  it.  Dockery  v.  McT>>llan,  93  Wis.  381, 
67  N.  W.  733;  Vance  v.  Davis,  118  Wis;  548, 
96  N.  W.  939;  6  Corp.  Jiu".  691;  2  Pomeroy, 
Eq.  Jur.  (3d  ed.)  §  957,  p.  1751;  Id.  §  958, 
p.  1757;  Bigelow,  Fraud,  265;  Neebit  y.  Lock- 
man,  34  N.  Y.  167;  Whipple  v.  Barton,  63 
N.  H.  613,  3  Atl.  922;  Thomas  [8]  y.  Turner, 
87  Va.  1,  12  S.  E.  149.  Many  other  cases, 
both  English  and  American,  holding  substan- 
tially the  same  strict  rule  laid  down  in  the 
authorities  heretofore  referred  to  might  be 
cited. 

The  authorities  cited  in  this  opinion  and 
many  others  referred  to  in  the  able  brief  of 
counsel  for  respondent  lay  down  general 
rules.  Each  case,  of  course,  must  depend 
upon  its  particular  facts.  What  might  be 
sufficient  evidence  to  turn  the  scale  in  one 
case  might  not  be  in  another.  The  domi- 
nating infiuence  of  the  attorney  and  the  weak, 
confiding,  and  submissive  character  of  the 
client   in   one   case   might  require   far   less 
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proof  thaa  in  another  case  where  the  client 
was  of  a  strong  and  aggressive  personality 
and  not  easily  influenced  by  his  attorney. 

The  court  below  found  that  there  was  no 
iiilid  consideration  for  the  assignment;  that 
the  assignment  was  procured  by  improper 
and  undue  influence  and  void;  that  Morrow 
had  deeply  ingratiated  himself  into  Phillips's 
confidence.  These  findings  are  supported  by 
the  evidence  and  warrant  the  judgment  en- 
tered. 

The  established  facts  bring  the  case  clear- 
ly within  the  doctrine  repeatedly  laid  down 
by  the  courts.  The  assignment,  therefore,  in 
connection  with  the  facts  and  circumstances 
fihown  by  the  evidence,  was  presumptively 
invalid  unless  shown  by  the  evidence  to  be 
valid.  No  facts  were  proved  sufficient  to  re- 
but the  presumption. 

It  is  further  claimed  by  appellant  that, 
since  Phillips  lived  four  years  after  the  as- 
signment, he  was  guilty  of  laches  in  not  mov- 
ing more  seasonably  to  set  the  assignment 
aside.  This  ccmtention  is  untenable.  So  far 
as  appears  from  the  record,  the  confidential 
relation  and  undue  influence  existing  before 
the  assignment  continued  thereafter  to  about 
the  time  Phillips  died,  and  there  was  nothing 
to  arouse  him  to  action^  hence  there  was  no 
delay  amounting  to  laches. 

[9]  We  are  satisfied  that  the  judgment  of 
the  court  below  is  right  and  should  be  af- 
firmed. 

Bt  tub  Coinrr. — ^The  judgment  is  affirmed, 
with  costs. 

Rosenberry,  J.,  took  no  part. 


KOTE. 

In  the  reported  case  the  court  holds  that 
-where  during  the  existence  of  the  relation  of 
Attorney  and  client  the  client  assigns  a  mort- 
gage to  the  attorney  the  burden  is  on  the 
Attorney  to  prove  the  fairness  of  the  trans- 
Jietion.  The  earlier  cases  discussing  the  bur- 
den of  proof  in  such  a  case  are  reviewed  in 
the  notes  to  Phipps  v.  Willis,  18  Ann.  Cas. 
119,  and  Shirk  v.  Neible,  83  Am.  St.  Rep. 
150,  at  page  182.  See  also  for  a  general 
•discussion  of  the  burden  of  proving  the  fair- 
ness of  a  transaction,  including  a  considera- 
tion of  the  effect  of  the  existence  of  a  con- 
fidential relation,  the  note  to  Yarbrough  v. 
Harris,  Ann.  Cas.  1912A  702. 
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New  York  Court  of  Appeals — ^Xovember  21, 

1916. 


919  N.  r.  290;  114  X.  E.  3S9. 


Ler  of  Ezeroise  —  Power 
to  Bo  Ezoveiaod  hj  Will. 

Equity  will  not  specifically  enforce  a  con- 
tract to  exercise  a  power  of  appointment  by 
will  in  favor  of  one  who  advanced  money  to 
the  donee  of  the  power,  since  the  power  to 
appoint  by  will  implies  that  it  shall  be  the 
will  of  tlie  donee  of  the  power  at  the  time  of 
his  death,  and  such  power  cannot  be  executed 
by  grant  under  Real  Property  Law  (Consol. 
Laws,  c.  50)  §§  167,  168,  and  to  permit  it  to 
be  exercised  by  specific  performance  of  a  con- 
tract would  be,  in  effect,  to  permit  its  ex- 
ercise by  grant. 

[See  note  at  end  of  this  case.] 


Equity  will  not  declare  a  trust  on  property 
appointed  under  a  will  in  favor  of  one  to 
whom  the  donee  of  the  power  contracted  to 
appoint,  where  the  property  involved  was  not 
the  property  of  the  donee,  but  the  property  of 
another  over  which  he  had  only  the  power  to 
appoint  by  will. 

[See  note  at  end  of  this  ease.] 

Farmer^  Loan,  etc,  Oo,  v.  Neto  York  Fi- 
nance Co,  157  N.  Y.  App.  Div.  015,  affirmed. 

Appeal  from  Appellate  Division  of  Supreme 
Court,  First  Judicial  Department. 

Action  by  Farmers'  Loan  and  Trust  Com- 
pany, plaintiff,  against  Marion  C.  Mortimer 
et  al.,  defendants.  Judgment  for  plaintiff 
at  Special  Term  of  Supreme  Court.  Judg- 
ment  affirmed  by  Appellate  Division  of 
Supreme  Court.  Defendants  New  York 
Finanoe  Company  et  al.,  appeal,  llie  facts 
are  stated  in  the  opinion.    Aftikmbd. 

/.  Newton  W%nimm9  and  Frederic  W.  Frost 
for  appellants. 

Frederink  Oeller,  Jame%  F,  Soran  and  Ed- 
ward H»  Blanc  for  plaintiff,  respondent. 

Bmeet  O.  Stev&ne  and  WiUiam  B,  HUl  for 
defendants,  respondents. 

[292]  Cardozo,  J. — ^The  plaintiff,  a  trustee, 
brings  this  action  for  the  settlement  of  its 
accounts.  Frances  R.  Mortimer  died  in  1894. 
By  her  will  she  gave  a  share  of  her  estate  to 
the  plaintiff  in  trust  to  apply  the  income  to 
the  use  of  her  son  John  Mortimer,  and  upon 
his  death  to  transfer  the  share  to  his  lawful 
issue,  "unless  said  John  Mortimer  [298]  shall 
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by.  hiB  last  ivill  and  te»t«UDient  otherwise 
direct."  There  followfl  a  power  of  appoint- 
ment in  the  following  words:  "I  hereby 
authorize  and  empower  the  said  John  Mort- 
imer to  make  such  disposition  of  the  share 
of  my  estate  in  the  second  paragraph  of  my 
will  given  to  the  Farmers'  Loan  and  Trust 
Company  for  the  benefit  of  himself  and  his 
children,  by  a  last  will  and  testament,  or 
by  appointment  in  the  nature  of  a  last  will 
and  testatment,  as  he  may  desire,  it  being 
my  wish  that  my  said  son  John  should  have 
full  power  to  dispose  of  said  share  after  his 
death,  notwithstanding  the  creaticm  of  eaid 
trust  estate." 

In  1905,  John  Mortimer  procured  $5,000 
from  the  defendant  New  York  Finance  Com- 
pany upon  his  covenant  to  exercise  the  power 
of  appointment  in  favor  of  that  company  to 
the  extent  of  $25,000  by  an  irrevocable  will. 
At  the  same  time  he  signed  a  will  in  accord- 
ance with  his  contract.  Like  contracts  were 
made  afterwards  in  favor  of  other  defend- 
ants. As  he  made  them,  he  signed  codicils 
in  which  he  exercised  the  power.  His  last 
codicil  was  made  in  1909.  In  1910  he  made 
a  new  will.  In  it  he  revoked  his  former  will 
and  all  the  codicils.  In  execution  of  the 
power  of  appointment  he  gave  his  share  of  his 
mothers's  estate  (with  the  exception  of  $500) 
in  trust  for  his  two  children  with  remainder 
to  the  next  of  kin.  Nothing  was  given  to  the 
defendant  New  York  Finance  Company. 
Nothing  was  given  to  other  defendants,  the 
holders  of  like  contracts.  The  question  is 
whether  the  contracts  should  be  specifically 
performed. 

We  think  specific  performance  was  prop- 
erly refused.  The  power  of  appointment  was 
general  and  beneficial  (Real  Prop.  Law  [Cons. 
Laws,  ch.  50]  §§  135,  136)  but  none  the 
less,  there  were  limitations  upon  the  manner 
of  its  execution.  It  was  to  be  executed  not 
by  deed,  but  by  will,  and  a  will  in  its  very 
nature  is  ambulatory.  The  exercise  of  the 
power  was  to  represent  the  final  jud^ent, 
the  last  will,  of  the  donee.  Up  to  the  last 
moment  of  his  life  he  was  to  have  the  power 
to  deal  with  the  share  as  he  thought 
[294]  best  (Thacker  v.  Key,  L.  R.  8  Eq. 
(Eng.)  408;  In  re  Bradshaw  [1902]  1  Ch. 
(Eng.)  436,  448).  To  permit  him  to  bargain 
that  right  away  would  be  to  defeat  the  pur- 
pose of  the  donor.  Her  command  was  that 
her  property  should  go  to  her  son's  issue 
unless  at  the  end  of  his  life  it  remained  his 
will  that  it  go  elsewhere.  It  has  not  re- 
mained his  will  that  it  go  elsewhere;  and  his 
earlier  contract  cannot  nullify  the  expression 
of  his  final  purpose*  '^It  is  not,  I  apprehend, 
to  be  doubted,"  says  Bolt,  L.J.,  in  Cooper 
v.  Martin,  L.  R.  3  Ch.  (Eng.)  47,  68,  "that 
equity  .  .  .  will  never  uphold  an  act 
which  will  defeat  what  the  person  creating 


tlie  power  has  declared,  by  expression  or 
necessary  implication,  to  be  a  material  part 
of  his  intention."  The  remark  is  quoted 
by  Stirling,  J.,  in  Matter  of  Parkin  [3892] 
3  Ch.  (Eng.)  510,  517  and  applied  to  a  situa- 
tion identical  in  essentials  with  the  situation 
in  the  case  at  hand.  To  hold  otherwise  would 
not  only  be  to  nullify  the  will.  It  would 
also  be  to  nullify  the  statute.  The  statute 
says  that  a  power  of  appointment  by  will 
may  not  be  executed  by  grant  (Real  Prop. 
Law,  §§  167y  168).  For  the  same  reason  it 
cannot  be  executed  by  force  of  a  contract  to 
make  a  will,  for  such  a  contract,  specifically 
performed  under  compulsion  of  the  court,  be- 
comes the  equivalent  of  a  grant  (Wilks  t. 
Burns,  60  Md.  64).  We  hold,  therefore,  that 
whether  the  power  be  beneficial  or  in  trust, 
a  contract  controlling  its  exercise  is  not  en- 
forcible  in  equity.  That  is  the  rule  in  Eng- 
land (Matter  of  Parkin,  [1892]  3  Ch.  510; 
Reid  V.  Shergold,  10  Ves.  Jr.  370;  Doe  v. 
Tborley,  10  East  (Eng.)  438,  103  Eng.  Rep. 
(Reprint)  842;  Coffin  v.  Cooper,  2  Drew  & 
8m.  367;  In  re  Bradshaw  [1902]  1  Ch.  436). 
It  is  the  rule  in  l^ryland  (Wilks  v.  Burns, 
60  Md.  64).  In  our  own  state  Learned  r. 
Tallmadge,  26  Barb.  443,  supports  the  same 
conclusion. 

The  cases  cited  by  the  appellants  are  beside 
the  mark.  They  do  not  touch  the  exercise  of 
powers.  They  are  cases  where  contracts  to 
make  a  will  of  one's  own  estate  have  been 
specifically  enforced.  Even  where  such  a 
contract  [295]  is  made  and  broken,  the  latex 
will  is  not  invalid.  Equity  does  not  set  it 
aside,  but  charges  the  property  of  the  prom- 
isor with  a  trust  which  adheres  to  it  in  the 
hands  of  executors  and  legatees  (Phalen  t. 
U.  S.  Trust  Co.  186  N.  Y.  rt8,  9  Ann.  Cas. 
596,  78  N.  E.  943,  7  L.R.A.(N.S.)  734;  Mat- 
ter of  Kidd,  188  N.  Y.  274,  279,  280,  80  N.  E. 
924).  But  in  this  case  the  subject-matter 
of  the  power  is  not  the  property  of  the 
promisor.  It  is  the  property  of  his  mother. 
The  promisor  was  not  the  owner  of  any  legal 
estate.  He  was  the  beneficiary  of  a  trust. 
In  such  circumstances  a  power  of  appoint- 
ment does  not  involve  that  absolute  power 
o^  disposition  which  is  equivalent  to  a  fee 
(Farmers'  Loan,  etc  Co.  v.  Kip,  192  N.  Y. 
266,  85  N.  E.  59).  Those  who  take  under 
this  power  have  received  nothing  that  was  the 
property  of  John  Mortimer.  They  hold  noth- 
ing of  his  to  be  charged  by  equity  with  a 
trust.  Whether  there  is  a  remedy  at  law 
against  the  promisor's  estate  is  a  question 
not  before  us.  There  is  no  remedy  in  equity 
against  those  who  take  under  the  power. 

The    judgment    should    be    affirmed    with 
costs. 

Willard  Bartlett,  Ch.J.,  Hiscock,  Chase, 
Collin,  Cuddeback  and  Hogan,  JJ.,  concur. 

Judgment  affirmed. 
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NOTE. 

Kow  Power  of  Appointatent  to  Be  Eze- 
omted  by  Will  Maj  Be  Exercised. 

General  Rule, 

Where  a  person  makes  a  gift  of  his  prop- 
erty by  devise  or  grant  with  a  power  of 
appointment  in  the  donee  to  be  executed  by 
a  last  will  and  testament  the  donee  cannot 
exercise  the  power  in  any  other  way  than 
that  indicated. 

England.— Doe  v.  Thorley,  10  East  438,  103 
Eng.  Rep.  (Reprint)  842;  Walsh  v.  Walling- 
er,  19  Eng.  Ch.  78,  39  Eng.  Rep,  (Reprint) 
324;  Humble  v.  Bowman,  47  L.  J.  Ch.  62; 
Paul  V.  Hewetson,  2  Myl.  &  K.  434;  Whaley 
V.  Drummond««  cited  in  1  Sugden  on  Powers 
256;  Reid  v.  Shergold,  10  Ves.  Jr.  379;  And- 
erson T.  Dawson,  15  Ves.  Jr.  532. 

Canada.-— In  re  Collard,  16  Ont.  735. 

United  States. — ^Markoe  v.  Maxcy,  5  Cranch 
(C.  C.)  306,  16  Fed.  Gas.  No.  9,093. 

Georgia. — Porter  v.  Tliomas,  23  Ga.  467. 

Illinois. — Compare  Christy  v.  Pulliam,  17 
111.  59. 

IfarylafNf.— Wilks  y.  Barns,  60  Md.  64. 

New  York. — Xewton  v.  Hunt,  59  Misc.  663, 
112  N.  Y.  S.  573.  See  also  Richter  v.  Linde- 
mann,  166  App.  Div.  33,  152  N.  Y.  S.  784. 
And  see  the  reported  case.  Compare  Hume  y. 
Randall,  141  N.  Y.  499,  36  N.  E.  402  '{revere- 
ing  66  Hun  437,  20  N.  Y.  S.  352). 

North  Carolina.— Reid  y.  Boushall,  107  N. 
C.  345,  12  S.  E.  324. 

OAto.— Taliaferro  v.  Y.  M.  C.  A.  10  Ohio 
Dec.   (Reprint)   3,  18  Cine.  L.  Bui.  21. 

Rhode  Island. — ^^loore  v.  Dimond,  5  R.  I. 
121. 

South  Carolina. — Bentham  v.  Smith,  Cheves 
Eq.  33,  34  Am.  Dec.  599.  Compare  Huggint 
V.  Price,  96  S.  C.  83,  79  S.  E.  798. 

Tennessee. — Starnes  y.  Allison,  39  Tenn. 
221. 

Texas.— Weir  v.  Smith,  62  Tex.  1. 

TtV^nia.— Hood  v.  Haden,  82  Va.  588; 
Gaskins  v.  Finks,  90  Va.  384,  19  S.  E.  166. 

It  seems  that  the  general  rule  heretofore 
stated  is  grounded  on  the  proposition  that  a 
testator,  or  a  grantor  of  a  "voluntary  convey- 
ance, may  provide  against  the  improvident 
disposal,  by  the  devisee  or  grantee,  of  the 
'property  received  from  the  testator  or  grant- 
or. Hood  v.  Haden,  82  Vt.  588.  In  that 
case  the  court  in  passing  on  the  construction 
of  a  clause  in  the  testator's  will  by  which  he 
limited  the  power  of  his  widow  to  dispose  of 
certain  property  by  will  only  said:  "The 
provision  was  evidently  intended  for  the  wid- 
ow's benefit,  and  to  protect  her  against  her 
own  acts.  It  doubtless  occurred  to  the  tes- 
tator that  by  restraining  a  disposition  of  the 
property  except  by  will,  which  is  in  its  nature 
revocable,  she  would,  to  the  end  of  her  life. 


.retain  the  influence  over,  and  secure  the  re- 
spect of,  the  several  objects  of  his  bounty, 
which  he  intended  her  to  have — a  result  less 
likely  to  be  accomplished  if  power  were  given 
her  to  dispose  of  the  property  by  deed  or 
other  irrevocable  act  to  take  effect  in  her 
lifetime:  It  doubtless  also  occurred  to  him 
that  changes  might  take  place  in  her  lifetime, 
not  only  in  the  yalue  of  the  estate,  but  in 
the  circumstances  and  wants  of  the  objects 
of  the  trust  (aa  in  fact  has  happened),  and 
tliat  what  might  be^an  equitable  divisicm  at 
one  time  would,  under  a  change  of  circum- 
stances, be  inequitable  at  another.  Hence, 
in  unmistakable  terms,  he  directed  the  corpus 
of  the  estate  to  be  held  by  the  widow  to  be 
divided  at  her  death  as,  according  to  the 
circumstances  then  existing,  she  might  think 
proper.  No  power  is  anywhere  given  in  the 
will  to  dispose  nf  more  than  the  income  or 
interest  by  act  to  take  effect  in  her  lifetime. 
The  principal  she  could  only  leave  as  the  will 
directs." 

For  a  discussion  of  the  cases  passing  on  the 
validity  of  the  exercise  of  a  power  to  dispose 
of  property  where  a  general  devise  or  bequest 
does  not  refer  to  the  power  of  appointment 
see  the  notes  to  Howland  v.  Parker,  16  Ann. 
Cas.  201,  and  Rhode  Island  Hospital  Trust 
Co.  y.  Dunnell,  Ann.  Cas.  1914D  580.  See 
also  the  note  to  Willier  y.  Cummings,  Ann. 
Cas.  1913D  287  for  a  discussion  as  to  the 
necessity  that  the  instrument  (other  than  a 
will )  given  in  the  execution  of  a  power  should 
contain  a  reference  to  the  power  of  appoint- 
ment. 

Application  of  B^le. 

In  the  case  of  In  re  Collard,  "16  Ont.  735, 
it  appeared  that  real  estate  was  deyised  in 
trust  to  the  use  and  benefit  of  the  two  sons 
of  the  testatrix  with  a  power  to  them  to 
convey  the  same  bv  will.  The  two  sons,  each 
executing  a  will,  appointed  his  share  to  the 
other  and  conveyed  to  each  other  their  life 
interest  in  the  property  and  further  covenant- 
ed not  to  revoke  the  appointment  made  by 
them  in  their  wills.  Thereafter  they  en- 
deavored to  sell  the  property  to  one  Duck- 
worth and  petitioned  the  court  to  declare 
that  they  had  a  right  to  act  as  they  did. 
The  court  dismissed  their  petition  saying: 
"It  is  well  settled  law  that  a  power  to  ap- 
point by  will  cannot  be  executed  in  any  other 
manner.  The  intention  of  the  creator  of  sach 
a  power  is  taken  to  be  that  the  donee  of  it 
shall  not  deprive  himself  until  the  time  of 
his  death  of  his  right  to  select  such  of  the 
objects  of  the  power  as  he  may  deem  proper. 
.  .  .  Notwithstanding  the  covenant  of  the 
vendors  here  with  each  other,  or  with  the 
purchaser,  that  they  will  not  revoke  the  ap- 
pointment, a  subsequent  appointment  by  will 
to  one  of  the  other  objects  of  the  power  would 
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undoubtedly  be  a  perfectly  good  execution  of 
it,  and  would  cut  out  the  title  of  the  pur- 
chaser. Such  an  appointment  would  be  a 
breach  of  the  covenant,  and  would  render 
the  covenantor  liable  in  damages,  but  would 
not  at  all  affect  the  title  of  the  appointee 
under  the  later  appointment,  for  he  would 
take  the  estate  under  the  original  testatrix 
Mary  Dean,  and  not  under  the  devisee  for  life. 
.  .  .  The  question  does  not  at  all  depend 
upon  whether  or  not  a  testator  may  be  bound 
by  covenant  to  deal  with"  his  own  property  by 
a  will  in  a  particular  form.  The  vendors 
have  no  estate  in  the  inheritance  of  this  prop- 
erty; they  have  only  a  power  to  direct  to 
whom  of  certain  persons  the  trustees  are  to 
convey  it.  That  power  is,  by  the  terms  in 
which  it  is  created,  -to  be  executed  only  by 
will;  it  is  of  the  very  nature  of  a  will  that 
it  shall  be  revocable  during  the  testator's 
life,  and  any  attempt  of  the  donee  to  execute 
the  power  by  an  irrevocable  instrument  can- 
not bind  the  person  taking  under  a  later  will. 
For  these  reasons  I  think  it  clear  that  the 
petitioners  cannot  make  a  good  title  to  the 
land  in  question.  I  should  add  that  the 
position  of  the  vendors  is  not  aided  by  sec 
19  of  ch.  100,  K.  S.  O.,  to  which  I  was  re- 
ferred, and  which  only  gives  to  the  donee  of 
a  power  the  right  to  release  or  to  contract 
not  to  exercise  it.  Whatever  might  be  the 
effect  of  the  vendors  either  releasing  or  con- 
tracting not  to  exercise  the  power  which  they 
possess,  it  would  certainly  not  confer  upon 
themselves  the  right  to  give  the  purchaser 
a  good  title." 

In  Paul  V.  Hewetson,  2  Myl.  &  K.  (Eng.) 
434,  it  was  held  that  the  life  beneficiary  of  a 
trust  fund  with  power  to  dispose  of  the 
principal'  fund  by  will  could  not  dispose  of 
the  property  by  deed. 

In  Porter  v.  Thomas,  28  Ga.  467,  the  clause 
under  consideration  read  as  follows:  ."I 
further  will  and  request,  that,  at  her  death, 
she  [his  widow]  make  such  a  disposition  of 
it  as  she  thinks  best."  It  was  held  that  she 
could  exercise  her  power  of  appointment  by 
will  only.  The  court  said:  "The  language 
used  by  the  testator  is,  'I  further  will  and 
request,  that  at  her  death,'  (Mary  Ful wood's 
death)  'she  makes  such  a  disposition  of  it 
as  she  thinks  best.'  The  power  is  not  created 
by  precatory  words  merely.  The  testator  ex- 
presses himself  strongly.  He  'wills  and  re- 
quests.' The  time  ia  also  designated  by  the 
testator  at  which  the  power  is  to  be  executed. 
'At  Her  death,'  the  period  at  which  many 
persons  make  their  wills.  He  wills  that,  'at 
her  death,  she  make  such  a  disposition  of  it 
as  she  may  think  best.'  The  common  sense 
as  well  as  legal  interpretation  of  this  sen- 
tence is,  that  she  should  dispose  of  the  prop- 
erty by  will.  The  word  'it,'  in  this  sentence, 
relates  to  the  property  of  the  testator  both 


real  and  personal;  and  cannot  be  made  to 
apply  as  insisted  in  the  argument,  to  the  life 
estate  given  to  Mrs.  Fulwood,  without  imput- 
ing to  the  testator  the  extreme  folly  of  direct- 
ing the  donee  of  the  power  to  dispose 'of  an 
interest  that  must  necessarily  cease  to  exist 
at  the  very  moment  that  the  instrument  by 
which  it  is  conveyed  must  take  effect^  if  it 
could  take  effect  at  alL  In  this  aspect  of 
the  case,  it  is  scarcely  necessary  to  consider 
whether  the  instrument  executed  to  the 
Joneses  was  a  good  execution  of  the  power. 
If  it  be  a  deed,  it  was  not  a  good  ezecation 
of  a  power  which  could  be  executed  fay  wilt 
alone." 

In  Wilks  V.  Bums,  60  Md.  64,  it  appeared 
that  a  testator  bequeathed  part  of  his  estate 
in  trust  for  the  benefit  of  his  son  witli  power 
in  the  latter  to  dispose  tiiereof  by  will. 
Thereafter  the  son  entered  into  an  agreement 
with  one  Bums  whereby  the  latter  purchased 
the  former's  life  estate  and  to  secure  the 
reversion  the  son  executed  to  him  what  pur- 
ported to  be  an  irrevocable  will  with  power 
to  sell  the  property  immediately  after  the 
son's  death.  In  construing  the  original  power 
of  appointment  the  court  held  that  the  donee 
thereof  had  no  right  to  negotiate  the  trans- 
action with  Bums.  The  court  said:  "Anoth- 
er and  a  more  important  question  is  now 
presented  for  consideration,  and  upon  ita 
solutioii  is  dependent  the  determination  of 
this  controversy.  Could  James  K.  Wilks 
fetter  and  clog  himself  by  the  terms  of  a 
contract  in  the  execution  of  the  power  given 
him  by  his  father's  will?  The  donor  of  the 
power  intended  that  it  should  be  exeented  by 
the  will  of  the  donee.  The  ward  'wilK 
has  a  technical  meaning,  and  implies  an 
instrument  executed  in  conformity  with  pre- 
scribed formalities,  but  subject  to  alteration 
or  cancellation  at  the  volition  of  the  maker. 
It  is  his  will,  because  his  own  mind,  un- 
trammelled and  free,  has  determined  to  give 
the  disposition  of  his  property  a  certain  des- 
ignated directicm.  It  does  not  take  effect 
until  his  mental  and  physical  powers  have 
been  destroyed  by  disease  and  dissolution, 
and  while  ever  he  has  a  disposing  mind  it  is 
under  his  control.  ...  If,  by  the  l^^l 
operation  of  the  contract  with  Bums,  the 
first  will  of  James  K.  Wilks  became  irrevoca- 
ble, there  was  a  valid  and  ^ective  execution 
of  the  power.  The  power  was  thus  exhausted 
and  extinguished  several  years  antecedent  to 
the  period  contemplated  by  the  donor,  who. 
requiring  it  to  be  executed  by  last  will  and 
testament,  clearly  intended  that  it  should 
remain  under  th^  control  of  the  donee  until 
the  testamentary  disposition  could  take  ef- 
fect, or,  in  other  words,  until  the  death  of 
the  said  donee.  If  it  could  not  be  canceled 
because  of  the  ccmtrolling  operation  of  the 
contract,  then  it  was  a  will  only  with  respect 
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to  its  peculiar  phraseology  and  the  formal- 
ities observed  in  its  execution;  but  in  legal 
effect  it  was  substantially  a  deed  of  convey- 
ance; depriving  the  donee  of  the  power  of 
all  future  control  over  the  reversionary  in- 
terest in  the  property,  which  was  thus  dis- 
posed of  in  conformity  with  the  terms  of  said 
contract.  The  au^orities  are  numerous  and 
uniform  in  enunciating  the  principle  that  the 
donee  cannot  enlarge  and  amplify  the  scope  of 
the  power,  but  must  be  strictly  controlled  in 
its  execution  by  the  declared  intention  of  the 
donor.  Parwell,  in  his  very  able  Treatise  on 
Powers,  says  that,  'A  power  to  be  executed  by 
will  cannot  be  executed  by  deed,  and  equity 
will  not  relieve  if  the  attempt  is  made.  The 
creator  of  the  power  did  not  intend  that  it 
should  be  so  executed;  he  intended  it  to  be 
by  wUl,  or  not  at  all ;  and  it  is  impossible  to 
hold  that  the  execution  of  an  instrument  or 
deed,  which,  if  it  availed  to  any  purpose, 
must  avail  to  the  destruction  of  that  power 
the  testator  meant  to  remain  capable  of  ex- 
ecution to  the  moment  of  the  donee's  death, 
can  be  considered  in  equity  an  att^npt  in  or 
towards  the  execution  of  the  power.'  Farwell 
on  Powers,  :264 ;  Reid  v.  Shergold,  10  Ves.  Jr. 
370,  880.  In  the  case  of  Doe  v.  Thorley,  10 
East  438,  Lord  Ellenborough  says:  'This 
question  arises  on  the  construction  of  a  pow- 
er :  and  if  by  construing  it  liberally  he  meant 
that  the  court  should  give  to  the  party  more 
latitude  in  the  execution  of  the  power  than 
the  person  who  created  it  intended  to  give, 
I  entirely  disclaim  any  such  authority. 
.  .  .  The  devisor  first  gives  to  his,  wife  an 
estate  lor  her  life,  and  then  he  says,  that  it 
shall  be  ''at  her  disposal  afterwards,  to  leave 
to  whomsoever  she  pleases."  In  common  un- 
derstanding the  word  leave  must  be  taken  to 
apply  to  that  sense  of  it  in  which  a  person 
making  his  will  would  naturally  use  it, 
namely  by  a  testamentary  disposition.'  To 
which  Bayley,  J.,  adds:  'This  construction 
is  oonfirmed  by  the  consideration,  that  if  the 
widow  were  confined  to  dispose  of  it  by  will, 
she  would  retain  the  power  of  disposition 
over  it  to  the  end  of  her  life;  but  if  she 
might  dispose  of  it  by  deed,  having  once  con- 
veyed it  away,  she  would  be  precluded  from 
the  exercise  of  any  further  disposing  power 
for  the  remainder  of  her  life.  Then,  if  this 
be  a  power  to  dispose  of  the  property  only 
by  will,  that  being  different  from  a  power 
to  dispose  of  it  by  deed,  the  power  was  ill 
executed.'  The  multiplication  of  authorities 
is  tinnecessary.  The  courts  in  England  and  in 
this  country,  without  any  conflict  of  opinion, 
have  determined  that  when  a  power  is  to  be 
executed  by  will  the  donor  intended  that  it 
should  remain  under  the  control  of*  the  donee 
'to  the  moment  of  his  death.'  It  thus  becomes 
apparent  that  the  attempted  execution  oi  the 
power  by  a  will  made  in  conformity  with 


the  terms  of  an  alleged  contract  with  .Burns, 
was  without  validity;  the  power  was  not 
exhausted;  and  that  the  first  will  executed 
by  James  K.  Wilks  was  revoked  by  the 
subsequent  will  in  favor  of  Amelia  A.  Wilks, 
whic^has  been  duly  admitted  to  probate." 

But  in  Huggins  v.  Price,  06  S.  C.  83,  79 
6.  E.  798,  it  appeared  that  one  Powell  con- 
veyed certain  property  in  trust  for  the  ben- 
efit of  Susan  E.  Huggins  during  her  life  with 
power  to  dispose  of  such  property  "by  her 
last  will  and  testament."  It  further  ap- 
peared that  prior  to  her  death  Susan  E. 
Huggins  made  a  will  by  which  she  devised 
the  real  estate  held  in  trust  to  her  children. 
But  one  of  her  sons,  Tellie  Huggins,  desiring 
money  instead  of  land,  she  destroyed  the  will 
and  made  another  one  by  which  she  devised 
the  lands  as  before  except  that  portion  which 
she  intended  to  give  to  her  son  Tellie.  There- 
after she  sold  the  undivided  portion  of  the 
land  and  gave  the  proceeds  to  her  son.  It 
further  appeared  that  all  the  children  of  Mrs. 
Huggins  agreed  to  the  manner  in  which  she 
disposed  of  the  lands.  After  Mrs.  Huggins' 
death  some  of  her  children  sought  to  recover 
tliat  portion  of  the  property  which  she  had 
sold,  contending  that  she  had  no  power  to 
dispose  thereof  by  deed.  It  was  held,  how- 
ever, that  while  as  a  general  rule  a  donee 
cannot  appoint  under  a  power  except  as 
directed  by  the  instrument  creating  the  pow- 
er, the  rule  does  not  apply  to  family  arrange- 
ments where  all  the  beneficiaries  consent  to  a 
different  mode  of  exercising  the  power.  The 
court  said:  "We  cannot  doubt  that  the  cir- 
cuit judge  was  in  error  in  holding  that  a 
^ power  was  given  to  Susan  E.  Huggins  to  dis- 
pose of  th%  property  by  deed.  The  power  of 
appointment,  devise  and  dispositioa  conferred 
on  Susan  £.  Huggins  was  plainly  limited  by 
the  words,  'by  her  last  will  and  testament, 
authenticated  in  due  form  of  law;'  and  she 
could  make  no  disposition  of  the  land,  except 
by  will.  Hence,  if  nothing  more  appearc^i, 
the  plaintiffs  would  be  entitled  to  recover,  but 
the  facts  agreed  on  make  it  equally  clear  that 
the  circuit  judge  was  well  warranted  in  hold- 
ing that  the  defendant  is  entitled  to  hold  the 
land  in  dispute  under  a  division  in  the  entire 
tract,  made  by  Susan  E.  Huggins  with  the 
acquiescence  of  all  her  children.  Some  time 
prior  to  1902,  Mrs.  Huggins  made  a  will, 
devising  all  the  lands  embraced  in  the  trust 
deed,  the  portion  now  in  dispute  being  devised 
to  Tellie  Huggins.  Finding  that  Tellie  Hug- 
gins, who  was  living  out  of  tlie  state,  desired 
money  instead  of  land,  she  destroyed  this 
will,  and,  on  20th  October,  1902,  made  anoth- 
er, by  which  she  divided  her  lands,  except  the 
land  in  dispute,  among  her  sons,  charging 
each  of  them  with  certain  sums  to  be  paid  to 
her  daughters.  On  the  next  day,  she  conveyed 
to  G.  S.  and  C.  S.  Price  the  land  in  dispute. 
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which  she  had  previously  devised  to  Tcllie 
Huggins,  and  sent  to  her  son,  Tellie,  the  pur- 
chase money.  We  infer  from  the  record,  as 
nothing  appears  to  the  contrary,  that  all  the 
sons  and  daughters,  on  the  death  of  their 
mother,  accepted  the  provisions  made  for 
tbem  in  her  will,  which  was  manifestly  in- 
tended by  her  to  be  setting  off  to  them  of  a 
just  share  of  the  property  embraced  in  the 
trust  deed.  A  part  of  this  plan  of  division 
and  family  settlement  was  giving  Tellie  Hug- 
gins  the  benefit  of  the  land  intended  for  him, 
by  selling  it  and  sending  him  the  proceeds, 
according  to  his  request.  We  think  equity 
forbids  that  those  who  took,  and  now  hold, 
the  benefits  of  the  plan  adopted,  and  provi- 
sion made,  by  the  mother  as  a  family  settle- 
ment— a  just  distribution  of  the  property 
among  her  children — should  now  repudiate  it. 
They  cannot  take  the  shares  allotted  to  them 
by  their  mother  and  claim  also  that  which 
was  allotted  to  their  brother,  Tellie  Huggins. 
On  the  other  hand,  the  children  of  Tellie 
Huggins  have  no  right,  because  they  can 
claim  only  through  him  and  he  elected  to 
liave  the  land  sold  and  the  money  paid  to 
him.  We  think  the  case  comes  fully  up  to 
the  rule  laid  down  in  Smith  v.  Tanner,  32 
S.  C.  259,  where  the  court  says:  'Courts  of 
equity  have  uniformly  upheld  and  sustained 
family  arrangements  in  reference  to  property, 
where  no  fraud,  imposition,  or  overreaching 
appears,  with  a  "strong  hand."  As  is  said 
in  the  textwriters :  ''In  family  arrangements, 
an  equity  is  administered  in  equity  which  is 
not  applied  to  agreements  generally."  Story's 
Eq.  Jur.  No.  132;  Pom,  Eq.  Jur.  No.  851; 
Trigg  v.  Read,  5  Humph.  (Tenn.)  529,  42 
Am.  Dec.  461:  Bossard  v.  White,  9  Rich.  Eq. 
(S.  C.)  483;  Stockley  v.  Stockley,  1  Vcs.  k  B. 
(£ng.)  30.  And  such  arrangements  will  be 
held  binding  when,  in  cases  between  strangers, 
the  like  agreements  would  not  be  enforced.  It 
is  needless  to  go  into  the  reason  of  this  doc- 
trine. It  is  sufficient  to  say  that  it  is  well 
established,  and  has  often  been  applied,  both 
in  England  and  America.'  On  the  ground 
that  it  would  be  inequitable  to  allow  the 
plaintiffs  to  disturb  a  family  settlement,  the 
benefits  of  which  they  have  enjoyed,  the  judg- 
ment of  the  circuit  court  is  affirmed." 

In  Hume  v.  Randall,  141  N.  Y.  499,  36  N. 
E.  402  (reversing  65  Hun  437)  it  appeared 
that  certain  property  was  deeded  to  two  per- 
sons to  have  and  to  hold  during  their  lives. 
The  deed,  among  other  things,  provided  that 
the  grantees  could  convey  the  property  with 
tiie  consent  of  the  grantor,  otherwise  they 
could  dispose  thereof  by  will  only.  But  the 
deed  also  contained  the  following  clause: 
''And  it  is  further  stipulated  that  if  either 
of  the  parties  marry  mentioned  above,  then 
the  other  party  shall  have  full  control  and 
possess  the  entire  premises  herein  deeded." 


After  the  death  of  the  grantor  the  grantees 
conveyed  the  property  by  deed.  It  was 
held  that  the  grantees  had  the  power  to 
do  so.  The  court  said:  "Upon  a  careful 
examination  of  the  language  of  tliis  deed  we 
are  convinced  that  the  grantees  after  the 
death  of  William  S.  Van  Buzee  had  power  to 
alien  their  life  estate.  The  deed  said  that 
neither  party  or  both  should  have  the  right 
to  convey  by  deed  or  other  forms  during 
their  lives  without  the  consent  of  Van  Dusee, 
but  it  also  provided  that  after  his  death  the 
parties  (grantees)  should  control  and  direct 
the  property  during  their  natural  lives. 
Looking  at  the  whole  language  of  the  deed 
we  are  persuaded  the  grantees  had  the  power 
subsequent  to  the  death  of  Van  Duzee  to  con- 
vey their  life  estate,  and  that  power  j<Hned 
to  the  power  to  alien  by  will  in  fee,  gave  them 
power  to  convey  a  fee  to  a  pmrchaser  fay  their 
warranty  deed." 


WIGGINS 


T. 
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Montana  Supreme  Court — January  11,  1918. 


S^  Mont.  33 Si  170  Pae.  9. 


Workman^s  Compensation  Aeta^lS^at 
Constitntes  Indnstrial  Accident  — 
Lishtnins  Stroke. 

Where  an  employee  of  a  county  while  en- 
gaged in  work  upon  the  public  roads  is  killed 
by  lightning,  death  results  from  an  "indus- 
trial accident,"  within  Workmen's  Compen- 
sation  Act  (Laws  1915,  c.  96)  §  Id,  providing 
that  the  industrial  accident  fund  is  liable 
for  the  payment  of  compensation  to  an  em- 
ployee, or,  in  case  of  his  death,  to  his  depend- 
ents for  injury  arising  out  of  and  in  the 
course  of  his  employment. 

Accident  Arising  Ont  of  En&ploynient. 

An  employee  of  a  county  required  to  work 
on  a  st^l  grader  while  a  thunderstorm  is 
threatening  is  not  exposed  to  more  than  the 
normal  risk  which  the  people  of  the  com- 
munity generally  are  subject  to,  and  there 
can  be  no  recoverr  for  his  deatii  from  light- 
ning under  Workmen's  Compensation  Act 
(Laws  1915,  c.  96)  §  16,  imposing  liability 
for  death  from  "an  injury  arising  out  of 
and  in  the  course  of  his  employment;"  the 
words  *'out  of**  pointing  to  the  origin  of  the 
accident,  and  being  descriptive  of  the  relation 
which  the  injury  bears  to  the  employment. 

[See  note  at  end  of  this  case.] 
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•Jndieial  Ketioe  «*  Tendenoy   of  Metal 
to  Attract  Lisl&tniiis. 

It  is  not  a  known  law  of  nature  of  which 
the  court  may  take  judicial  notice  that  met- 
als such  as  iron  and  steel  possess  properties 
which  perceptibly  attract  lightning  and  en- 
hance the  danger  from  lightning  within  the 
sphere  of  their  influence. 

Appeal  from  District  Court,  Big  Horn 
county :     TATiiOB,  Judge. 

Claim  for  compensation  under  workmen's 
compensation  act.  Kate  L.  Wiggins,  claim* 
ant.  Claim  rejected  by  Industrial  Accident 
Board.  Judgment  for  plaintiff  in  District 
Court.  Industrial  Accident  Board  appeals. 
The  facts  are  stated  in  the  opinion.  Revebsed. 

8.  €.  Ford  and  B.  L.  Mitchell  for  appel- 
lant. 

C.  G,  Quinn  for  respondent. 

[341]  HoLLOWAT,  J. — On  June  28,  1910, 
Herbert  Ik  Wiggins,  in  the  employ  of  Big 
Horn  county,  engaged  in  work  upon  the  pub- 
lio  roads,  was  killed  by  lightning.  His  de- 
pendant mother  presented  to  the  Industrial 
Accident  Board  a  claim  for  compensation, 
but  the  claim  was  rejected,  and  this  action 
resulted.  The  trial  court  rendered  and  en- 
tered judgment  in  favor  of  the  claimant,  and 
the  board  appealed. 

Section  16  of  the  Workmen's  Compensation 
Act  (Laws  1915,  Chap.  96),  provides  that  the 
industrial   accident   fund    is    liable   for   the 
payment  of  compensation  to  an  employee,  or^ 
in  caye  of  his  [342]  death  to  his  dependents, 
for  ''injury  arising  out  of  and  in  the  course' 
of  his  employment."    The  phrase  quoted  was 
incorporated    in    the    English    Compensation 
Act  of  an  early  date,  and  has  been  copied 
into  the  Act  adopted  by  practically  every  one 
of  the  states  of  the  Union  which  has  a  stat- 
ute dealing  with  the  subject.     It  has  been 
construed    frequently    by    the    British    and 
American  courts,  and  the  authorities  agree 
that,  to  warrant  payment  of  compensation, 
the  facts  must  disclose  that  the  injury  or 
death,  as  the  case  may  be,  resulted  from  (a) 
an  industrial  accident,  (b)  arising  out  of  and 
(c)    in  the   course   of   the  employment.  .   In 
other  words,  it  is  held  that  these  terms  are 
employed  conjunctively,  and  not  disjimctive- 
ly,  and  that  the  burden  of  proof  is  upon  the 
claimant  to  establish,  by  a  preponderance  of 
the  evidence,  that  the  three  of  these  condi- 
tions are  met.    The  authorities  are  too  numer- 
ous to  be  cited.    They  will  be  found  collected 
and  received  in  Ann.  Cas.  1913C  p.  1,  Ann. 
Cas.  1914B  p.  498,  Ann.  Cas.  1916B  p.  1293, 
and  Ann.  Cas.  1017C  p  760. 

It  is  conceded  by  the  appellant  board  that 
the  death  of  Wiggins  resulted  from  injury 
received  by  him  while  in  the  due  course 
of  his  employment.  Our  inquiry  is  thus  limit- 


ed to  the  principal  question   and  to  ques- 
tions subsidiary  to  one  of  them: 

1.  Can  it  be  said  that  the  death  of  Wig- 
gins resulted  from  an  industrial  accident? 
We  have  heretofore  indicated  that  the  terms 
of  our  Act  are  sufficiently  comprehensive  to 
include  injury  resulting  from  an  act  of  God, 
and  we  adhere  to  that  doctrine  and  answer 
the  first  inquiry  in  the  affirmative.  (Lewis, 
etc.  County  v.  Industrial  Ace.  Board,  52 
Mont.  6,  L.R.A.1916D  628,  155  Pac.  268.) 

2.  Did  the  death  of  Wiggins  result  from 
injury  arising  "out  of"  his  employment?  The 
words  "out  of"  point  to  the  origin  or  cause 
of  the  accident  and  are  descriptive  of  the 
relation  which  the  injury  bears  to  the  em- 
ployment. Without  attempting  to  formulate 
a  rule  which  will  include  every  injury  with- 
in the  meaning  of  this  phrase,  it  is  sufficient 
for  the  purposes  of  this  appeal  to  say  that  if, 
by  reason  of  the  nature  of  the  employment 
[343]  itself  or  the  particular  conditions  un- 
der which  the  employment  is  pursued,  the 
workman  is  exposed  to  a  hazard  peculiar  to 
the  employment  under  the  circumstances,  and 
injury  results  by  reason  of  such  exposure, 
then  it  may  be  said  fairly  that  the  injury 
arises  out  of  the  employment,  or,  stated  in 
different  terms,  the  workman  must  have  been 
exposed  by  his  employment  to  more  than  the 
normal  risk  to  which  the  people  of  the  com- 
munity generally  are  subject,  in  order  that 
his  injury  can  be  said  to  arise  out  of 
his  employment.  (Workmen's  Compensation 
Acts;  A  Corpus  Juris  Treatise,  p.  77.) 

It  is  not  contended  that  there  was  anything 
in  the  nature  of  the  particular  work  upon 
which  Wiggins  was  engaged,  that  exposed  him 
to  extrahazard,  but  it  is  insisted  that  the  con- 
ditions under  which  he  was  required  to  do 
his  work  at  the  time  of  the  accident  exposed 
him  to  more  than  the  natural  risk  of  being 
struck  by  lightning.  He  was  -  required  to 
work  with  a  metal  road  grader  at  a  time  a 
thunderstorm  was  threatening.  These  facta 
appesred  from  an  agreed  statement.  The 
trial  court  reached  the  conclusion  that  the 
deceased  had  been  exposed  to  an  abnormal 
risk,  by  a  process  indicated  in  an  opinion  ex- 
pressed at  the  time  judgment  was  rendered, 
as  follows:  "In  this  case  w^e  are  of  the 
opinion  that  we  a re>  justified  in  taking  judi- 
cial notice  of  the  principle  of  the  lightning- 
rod,  the  natural  attractiveness  of  metal,  and 
especially  of  steel,  for  lightning,  and  we  hold 
that  under  the  facts  in  this  case  the  deceased 
was  exposed  by  reason  of  his  employment 
about  an  iron  and  steel  road  grader  to  un- 
usual hazard  from  lightning,  that  such  em- 
ployment increased  the  natural  hazard  from 
liglitning  to  which  all  living  creatures  are 
exposed.** 

Assuming,  without  deciding,  that  in  dis- 
posing of  a  case  submitted  upon  an  apre^d 
statement   of    facts   the    court    may    supple- 
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meat  the  record  by  matters  of  which  it  may 
properly  take  judicial  notice,  the  question 
resolves  itself  into  this:  Was  the  court 
justified  in  taking  judicial  notice  of  the  nat- 
ural attractiveness  of  metals  for  lightning? 
Section  7888,  Kevised  Codes,  enumerates  the 
matters  and  things  of  %vhich  the  [344]  courts 
of  this  state  may  take  judicial  notice.  The 
only  prpvision  of  tlie  statute  which  could 
possibly  be  invoked  here  is:  "Courts  take 
judicial  notice  of  .  •  •  the  laws  of  na- 
ture." 

In  15  R.  C.  L.  1127,  it  is  said:  "Judicial 
notice  will  be  taken  of  scientific  facts  which 
are  universally  known,  and  which  may  be 
found  in  encyclopedias,  dictionaries,  or  other 
publications,  as  well  as  of  scientific  methods 
and  instruments,  but  they  must  be  of  such 
universal  notoriety  and  so  generally  under- 
stood that  they  may  be  regarded  as  forming 
part  of  the  common  knowledge  of  every  per- 
son. Here,  as  elsewhere,  a  judge  may  re- 
fresh his  memory,  if  it  is  at  fault,  by  re- 
sorting to  any  means  for  that  purpose  which 
he  deems  safe  and  proper.  Examples  of 
scientific  matters  of  judicial  cognizance  are 
the  laws  of  gravitation,  the  revolution  of  the 
earth,  the  change  of  the  seasons,  and  the 
expansion  of  metals  when  heated  and  their 
contraction  when  cooled.  The  general  nature 
and  qualities  of  electricity  and  its  manifold 
uses,  the  telephone,  its  nature,  operation,  and 
use,  are  likewise  entitled  to  recognition  un- 
der the  same  theorj'.  .  .  .  However,  cog- 
nizance may  not  be  taken  of  scientific  mat- 
ters of  uncertainty  or  dispute,  or  of  insufti- 
cient  notoriety,  even  though  learnedly  dis- 
cussed in  scientific  publications/' 

Is  it  a  known  law  of  nature  that  metals, 
such  as  iron  or  steel,  possess  properties  which 
perceptiblj'  attract  lightning  and  enhance 
the  danger  from  lightning  within  the  sphere 
of  their  inttuence.  and,  if  so,  to  what  source  of 
information  may  one  resort  to  refresh  his 
recollection  and  confirm  him  in  his  knowledge 
of  the  existence  of  the  law?  The  trial  court 
apparently  treated  the  attractiveness  of 
metals  for  lightning  as  the  principle  which 
underlies  the  u#«e  of  the  lightning-rod,  or, 
stated  differently,  upon  the  assumption  that 
the  lightning-rod  attracts  the  lightning,  the 
iron  and  steel  composing  the  road  grader 
possessed  the  same  property,  and  because  of 
their  attractiveness  for  the  lightning,  their 
enforced  use  by  the  deceased  increased  hia 
rit*k  beyond  the  normal  limit. 

As  a  result  of  scientific  research  covering 
a  period  of  loO  years  or  more,  certain  fairly 
well-defined  theories  conoerning  the  [345]  ac- 
tion of  lightning  have  been  evolved.  The  dis- 
cussion of  them  by  scientists  is  elaborate  and 
necessarily  of  a  technical  character.  It 
■would  be  impossible  for  us  to  reduce  them  to 
form  available  for  presentation  here,  but  an 


excellent  summary  of  them  is  to  be  found 
in  a  brochure  by  H.  H.  Cochrane,  a  leading 
electrical  engineer  of  this  oountry,  from 
which  we  quote  the  following: 

'*!  may  say  that  such  laws  [the  laws  gov- 
erning the  action  of  lightning]  as  exist  are 
the  same  as  those  applying  to  other  elec< 
trie  currents  or  discharges.  Such  laws,  how- 
ever, are  ^cceedingly  difficult  to  apply  in 
the  case  of  lightning,  on  account  of  the 
great  number  of  unknown  and  unknowable 
variables  which  exist  in  any  particular  ease. 
Certain  atmospheric  conditions  cause  the 
mist  of  vapor  which  forms  clouds,  to  become 
charged  with  electricity.  The  potential  of 
this  charge  tends  to  increase  as  the  particles 
of  moisture  increase  in  size  and  decrease  in 
number.  When  the  potential  becomes  suffi- 
ciently high,  the  charged  cloud  will  relieve 
itself  by  discharging  either  to  another  cloud 
of  lower  potential,  or  to  the  earth.  It  is 
the  latter  kind  of  lightning  only  in  which  we 
are  interested. 

"The  character  of  such  a  discharge  to  earth 
depends  upon  the  size  of  the  cloud,  its  die- 
tance  from  the  earth,  the  potential  to  which 
it  is  charged,  the  quantity  of  the  charge,  and 
the  character  of  the  path  through  the  at- 
mosphere in  which  the  discharge  takes  place. 
The  discharge  may  be  oscillatory,  with  a 
frequency  varying  from  a  few  thousand  cycles 
per  second  up  to  several  million  cycles  per 
second,  or  it  may  be  a  single  direct  stroke, 
with  a  current  flowing  in  one  direetloa  only. 
In  the  latter  case  the  impulse  or  wave  of 
'  current  will  ordinarily  have  such  a  steep 
y/ave  front  that  its  characteristics  will  large- 
ly resemble  those  of  the  high  frequency  os- 
cillatory discharge. 

'When  the  atmosphere  in  the  path  of  the 
discharge  is  variable  in  its  characteristics, 
in  other  words,  if  the  stroke  passes  succes- 
sively through  atmospheric  strata  of  high  and 
low  temperature,  and  of  varying  degrees  of 
moisture,  the  potential  gradient  will  be  cor- 
respondingly variable,  so  that  the  breakdown 
of  the  atmosphere  will  occur  by  a  step  by  step 
process.  The  potential  [346]  gradient  in  the 
atmosphere  in  close  proximity  to  the  cloud 
may  be  sufiiciently  high  to  cause  this  part 
of  the  atmosphere  to  break  down  as  a  pre' 
liminary  step.  The  potential  of  the  cloud, 
having  now  advanced  to  a  new  point,  will 
stress  the  atmosphere  adjacent  to  the  new 
point  sufficient  to  cause  another  advance  in 
the  breakdown,  and  so  the  stroke  will  pro- 
gress from  point  to  point,  until  it  finally 
reaches  the  earth,  the  action  being  similar 
to  that  of  a  quantity  of  water  released  on 
the  top  of  a  hill,  which  starts  a  small  stream 
downward  in  the  most  available  path,  which 
stream  turns  from  side  to  side  in  its  course 
down  the  hill,  always  taking  the  easiest  path, 
until  it  reaches  the  bottom. 
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"Thia,  t  believe,  is  the  most  usual  form  of 
lightning  stroke.  A  rarer  form  occurs  when 
the  atmosphere  is  practically  uniform  in 
character  between  a,  broad,  flat  cloud  and  the 
earth.  In  this  case  the  potential  gradient 
between  the  cloud  and  the  earth  will  be  more 
nearly  uniform,  and  no  discharge  will  occur 
until  the  atmosphere  throughout  the  entire 
course  of  the  stroke  is  stressed  to  the  break- 
down point.  The  voltage  required  for  this 
kind  of  a  stroke  is  very  much  higher  than  that 
required  for  the  class  of  stroke  first  described, 
and  the  severity  of  the  stroke  is  correspond- 
ingly greater. 

"IS  the  earth  were  perfectly  flat  and  uni- 
form, the  points  at  which  lightning  would 
strike  would  be  determined  entirely  by  the 
location  of  the  charged  clouds  and  the  char- 
acteristics of  the  atmosphere  intervening  be- 
tween the  clouds  and  the  earth.  In  general, 
the  lightning  would  start  from  the  lowest 
point  on  the  charged  cloud,  and  would  follow 
the  path  of  least  resistance  through  the  at- 
mosphere to  the  earth.  Where  the  earth  is 
not  uniform,  due  to  either  variable  contour, 
or  the  existence  of  buildings,  trees,  poles,  or 
other  projections  from  the  surface,  or  due 
to  regions  of  good  conductivity,  caused  by 
moisture,  as  compared  with  regions  of  poor 
conductivity,  caused  by  dry  sand  or  rock,  the 
course  of  the  lightning  to  the  earth  will  be 
somewhat  modified  by  these  irregularities. 
This  follows  from  the  fact  that  the  lightning 
always  tends  to  take  the  path  of  least  re- 
sistance. 

[347]  "In  all  ordinary  cases,  however,  the 
location  and  configuration  of  the  storm 
olouds,  and  the  more  or  less  variable  conduc- 
tivity  of  the  atmosphere,  are  by  all  means 
the  predominating  factors  in  determining 
where  the  lightning  will  strike,  and  all  ordi- 
nary, natural,  or  artificial  projections  from 
the  earth's  surface  are  of  comparatively  small 
importance." 

VVe  may  assiune  for  present  purposes  that 
a  lightning-rod  properly  adjusted  to  a  build- 
ing furnishes  some  protection  against  dam- 
age from  lightning;  but,  so  far  as  our  re- 
search has  gone,  tliere  appears  to  be  no  dif- 
ference of  opinion  among  the  authorities  that 
the  lightning-rod  is  not  employed  because 
it  attracts  the  lightning.  From  t)ie  articles 
in  the  standard  encyclopedias  and  from  the 
work  of  Sir  Oliver  Lodge,  entitled  "Light- 
ning Conductors  and  Lightning  Guards,"  we 
deduce  the  following:  The  lightning-rod 
projecting  above  the  building  which  it  is  in- 
tended to  protect  may  be  the  object  upon 
which  the  atmospheric  breakdown  occurs,  and, 
being  a  good  conductor  of  electricity,  it  w^ill 
ordinarily  conduct  the  discharge  safely  into 
the  ground  and  relieve  the  building  itself 
from  danger.  When  electricity  passes 
through  a  poor  conductor,  it  generates  in- 


tense heat.  If  there  is  no  lightning-rod  at- 
tached to  a  building,  and  the  breakdown  oc- 
curs at  some  projecting  portion  of  the  build- 
ing, the  heat  generated  by  the  passage  of 
electricity  through  the  building — ^a  poor  con- 
ductor— ^may,  and  usually  does,  cause  damage. 

The  atmospheric  breakdown  occurs  at  the 
weakest  point — ^the  place  of  maximum  ten- 
sion. If  there  are  numerous  projecting  ob- 
jects, such  as  lightning-rods,  trees,  etc,  the 
brushes  and  glows  become  so  numerous  that 
the  tension  may  be  relieved  and  the  entire 
discharge  dissipated  without  violence  or  dam- 
age, and  primarily  this  is  the  purpose  which 
the  lightning-rod  is  to  subserve.  But  if  the 
charged  cloud  descends  too  quickly  or  has 
too  great  a  store  of  energy,  the  crash  occurs 
notwithstanding  the  projecting  points,  and 
the  service  of  the  lightning-rod  Is  then  em- 
ployed to  conduct  the  discharge  into  the 
ground.  Because  projecting  objects  may  oc- 
casion the  atmospheric  breakdown,  trees,  tall 
buildings  and  other  projecting  objects  are 
more  likely  [348]  to  be  struck  by  lightning 
than  other  less  prominent  objects,  and  it  is 
upon  this  theory,  we  think,  that  compensation 
for  injury  from  lightning  was  allowed  in  State 
v.  District  Ot.  129  Minn.  502,  L.R.A.1916A 
844,  153  N.  W.  119;  and  in  Andrew  v.  Fails- 
worth  Industrial  Soc.  [1904]  2  K.  B.  (Eng.) 
32;  and  denied  in  Klawinski  v.  Lake  Shore, 
etc.  R.  Co.  185  Mich.  643,  L.R.A.1916A  342, 
152  N.  W.  213;  in  Hoenig  v.  Industrial  Com- 
mission, 159  Wis.  646,  L.R.A.1916A  339,  150 
N.  W.  996;  and  in  Kelley  v.  Kerry  County 
Council,  42  Ir.  L.  T.  23,  1  B.  W.  a  G.  194. 
The  deeisions  are  harmonious.  The  difference 
in  the  facts  alone  accounts  for  the  contrary 
results. 

The  most  diligent  research  on  our  part  has 
failed  to  disclose  any  authority  which  sup- 
ports the  theory  upon  which  this  caxise  was 
decided  by  the  court  below;  on  the  contrary, 
80  far  as  they  point  to  any  conclusion  respect- 
ing the  subject,  the  authorities  indicate  quite 
clearly  that  the  presence  of  the  metal  road 
grader  could  not  have  had  any  perceptible 
influence  upon  the  lightning,  and  did  not 
tend  to  increase  the  natural  hazard  of  the 
deceased's  employment.  For  this  reason  it 
connot  be  said  from  this  record  that  his 
death  resulted  from  an  accident  arising  out 
of  his  employment,  as  the  term  is  used  in 
our  Workmen's  Compensation  Act. 

The  judgment  is  reversed  and  the  cause  is 
remanded  to  the  district  court,  with  direc- 
tions to  enter  judgment  for  the  defendant 
board. 

Reversed  and  remanded. 

Sanner,  J.  concurs. 

Brantly,  C.  J.,  being  absent,  takes  no  part 
in  the  foregoing  decision. 

Rehearing  denied  February  11,  1918. 
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NOTE. 


It  is  held  in  the  reported  case  that  where 
a  county  employee  engaged  in  operating  a 
road  grader  is  struck  by  lightning  he  doed 
not  sustain  an  accidental  injury  arising  out 
of  his  employment,  within  the  meaning  of  a 
workmen's  compensation  act,  the  court  re* 
fusing  to  take  judicial  notice  of  the  tendency 
of  the  machine  to  attract  lightning.  What 
constitutes  an  accident  arising  out  of  and  in 
the  course  of  an  employment  within  the  mean- 
ing of  a  workmen's  compensation  act  is  dis- 
cussed in  the  notes  to  Parker  v.  Hambrook, 
Ann.  Cas.  1913C  1 ;  Plumb  v.  Cobden,  Flour 
Mills  Ck>.  Ann.  Cas.  1914B  495;  Parker  v. 
Ship  Black  Rock,  Ann.  Cas.  1916B  1290;  and 
Eugene  Dietzen  Co.  t.  Industrial  Board,  Ann. 
Gas.  191 8B  764. 
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Snndaya  —  Resnlationa  Directed  to 
Partionlar  Business  —  Validity  — 
Disorimination. 

An  ordinance  of  a  town,  forbidding  any 
drug  store  to  sell  any  merchandise  on  Sunday, 
but  not  applying  to  the  filling  of  prescrip- 
tions and  the  selling  of  any  article  for  the 
relief  of  the  sick,  under  a  penalty  of  $25  for 
every  offense,  and  an  ordinance  forbidding 
any  restaurant  or  lunch  stand  to  open  its 
doors  on  Sunday  for  the  sale  of  any  article 
whatever,  except  those  conducted  wholly  as 
a  restaurant,  lunch  stand,  etc.,  excepting  res- 
taurant, etc.,  carried  on  in  connection  with  a 
grocery  store,  afterwards  amended  to  include 
vendors  of  soda  Avater  or  any  other  place  of 
business,  under  a  penalty  of  $5  for  each  of- 
fense, are  not  an  unlawful  discrimination 
between  persons  engaged  in  the  same  business, 
as  the  ordinances  dealt  with  distinct  and  sev- 
erable occupations,  especially  in  the  absence 
of  any  finding  that  those  engaged  in  them 
came  into  competition  with  each  other. 

[See  note  at  end  of  this  case.] 
Mnnioipal     Corporations  —  Power     to 

Make  Sunday  Closing  Regnlation. 

A  town  whose  charter  specifically  author- 
izes its  board  of  aldermen  to  make  regula- 
tions to  cause  the  due  observance  of  Sunday, 
if  not  thereby  authorized  to  enact  Sunday 
regulations,  was  authorized  ^hereto  by  Re- 
visal    1905,   §   2923,   empowermg  cities   and 


towns  to  make  ordinances,  rules,  and  r^gala- 
tious  for  the  better  government  of  the  town 
as  they  may  deem  best. 


Sunday  ordinances  are  generally  upheld  on 
the  ground  that  the  observance  of  Sunday  ia 
promotive  of  the  moral  and  physical  well- 
being  of  society;  and  such  ordinances  are  a 
valid  exercise  of  the  police  power,  and  con- 
stitutional. 

Appeal  from  Superior  Court,  Cherokee 
county:  Febouson,  Judge. 

Proceeding  against  J.  W.  S.  Davis  et  al. 
for  violation  of  ordinance  of  Town  of  An- 
drews. Defendants  acquitted.  State  and 
Town  of  Andrews  appeaL    Rex'ebsed. 

[8091  This  is  a  prosecution  for  a  violation 
of  an  ordinance  of  the  town  of  Andrews, 
tried  in  the  Superior  Court  on  appeal,  where 
the  following  special  verdict  was  returned  by 
the  jury  and  judgment  was  pronounced  there- 
on: 

**lliat  the  town  of  Andrews  was  dulv  char- 
tered  by  the  General  Assembly  of  North  Car- 
olina in  the  year  of  1905;  that  the  mayor  of 
said  town  is  constituted  an  official  court  with 
the  power  to  enforce  the  ordinances  of  said 
town.  That  the  charter  of  the  town  of  An- 
drews contains  the  following  powers  dele- 
gated to  the  board  of  aldermen,  among 
others:  'To  make  regulations  to  cause  the 
due  observance  of  Sunday.' 

*'That  on  16  July,  1915,  the  following  ordi- 
nance was  passed,  to  wit: 

"  *The  board  of  aldermen  do  enact  i  That 
on  and  after  the  24th  day  of  July,  1915,  it 
shall  be  unlawful  for  any  drug  store  in  the 
town  of  Andrews  to  sell  any  article  of  mer- 
chandise whatsoever  on  Sunday,  except 
[810]  as  hereinafter  provided.  That  this 
ordinance  shall  not  be  construed  so  as  to  ap- 
ply to  the  filling  of  prescriptions,  selling  oi 
patent  medicine,  or  any  article  for  the  re- 
lieving of  the  sick  and  necessary  for  such. 
That  any  one  found  guilty  of  violating  tht*> 
above  ordinance  shall  be  guilty  of  a  misde^ 
meanor  and  shall  pay  a  fine  of  $2o  for  each 
and  every  offense,  and  each  violation  shall 
constitute  a  separate  and  distinct  offense.* 

'That  copy  of  this  ordinance  was  posted 
at  the  postoffice,  a  public  place  in  said  town, 
within  a  few  days  after  its  passage;  and  it 
is  not  known  if  it  remained  posted  for  thirty 
days  when  the  same  was  removed  by  the 
postmaster. 

**T]\e  foregoing  ordinance  has  never  been 
replaced. 

"That  the  defendant  J.  W.  S.  Davis  and 
Ewart  Davis  are  proprietors  of  a  drug  store 
in  said  town,  known  as  Davis  Pharmacy; 
that  on  Sunday,  28  November,  1915,  the  de* 
fendant  sold  in  this  drug  store  one  cigar  to 
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JeflB  Porter,  one  package  of  cigarettes  to  Wy- 
mer  Padgett,  and  one  cigar  to  James  Roper; 
these  articles  were  not  used  as  medicines,  nor 
lor  the  sick,  but  were  among  the  goods  kept 
for  sale  in  said  drug  store. 

"That  a  number  of  stores,  two  hotels,  and 
several  residents  in  said  town  kept  cigars 
and  cigarettes  for  sale  at  the  same  time. 

"That  on  26  May,  1915,  the  aldermen  of 
said  town   passed   the   following   ordinance: 

"*(b)  That  it  shall  be  unlawful  for  any 
restaurant,  cafe,  or  lunch  stand  to  open  its 
doors  on  Sunday  for  the  sale  of  any  article 
whatever,  except  such  restaurants,  cafes,  or 
lunch  stands  that  are  only  of  that  class  and 
are  conducted  wholly  as  restaurant,  cafe,  or 
lunch  stand :  Provided  further,  that  this  sec- 
tion shall  be  construed  so  as  to  prohibit  res- 
taurant, cafe,  or  lunch  stand  carried  on  in 
connection  with  a  grocery  store  from  being 
permitted  to  do  business  on  this  day.  He 
that  shall  be  guilty  of  violating  this  ordi- 
nance shall  be  guilty  of  a  misdemeanor  and 
fined  within  the  discretion  of  the  court,  not 
to  exceed  $5;  and  that  such  sale  in  violation 
of  this  ordinance  shall  constitute  a  separate 
offense,  and  that  the  opening  of  the  doors 
shall  be  prima  fade  evidence  of  a  sale.' 

"On  5  July,  1915,  the  following  amend- 
ment to  said  ordinance  was  passed  at  a  spe- 
cial meeting  of  the  board  of  aldermen,  to 
wit: 

"  *It  is  hereby  ordered  that  the  following 
words  bemadded  to  line  seven  in  paragraph 
(b),  and  after  the  words  "grocery  store"  the 
following  words,  "fruit  stands,  venders  of 
soda  water,  ice-cream,  or  any  other  place  of 
business  whatever  J' ' 

"That  the  defendants  have  duly  paid  all 
license  taxes  required  by  the  law  of  North 
Carolina,  and  are  regularly  licensed  drug- 
gists. 

"That  the  foregoing  are  valid  and  subsist- 
ing ordinances  of  said  town.    . 

"  'A  regular  meeting  of  the  board  of  alder- 
men shall  be  held  at  the  mavor's  office  in 
the  town  of  Andrews  on  the  second  Monday 
in  each  month,  at  7:30  o'clock  p.  m. 

[811]  "'Copies  of  all  ordinances  shall,  im- 
mediately after  the  ratification  thereof,  be 
published  in  some  newspaper  printed  in  the 
town  of  Andrews  or  posted  at  one  or  more 
public  places  within  said  town. 

"  'That  the  foregoing  ordinances  shall  be 
enforced  from  and  after  their  ratification. 

"  'By  the  board  of  aldermen  read  twice  and 
ratified  this  the  8th  day  of  September,  1913.' 

"If  upon  the  foregoing  facts  the  court  is 
of  the  opinion  that  the  defendants  are  guilty, 
the  jury  find  them  guilty;  if  the  court  be 
of  opinion  that  the  defendants  are  not  guilty, 
the  jury  find  them  not  guilty." 

Upon  considering  tlie  foregoing  special  ver- 
dict, the  court  is  of  opinion  that  the  penalty 
of  $25  on  one  class  and  $5  on  other  classes 
Ann.  Cas.  IPISK.— 74. 
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for  doing  identically  the  same  business  in 
violation  of  the  same  ordinance  is  an  uncon- 
stitutional discrimination.  It  is  therefore 
considered  and  adjudged  that  the  defendants 
are  not  guilty.  Tliey  are  discharged  and  the 
town  of  Andrews  is  adjudged  to  pay  the 
cost. 

(Signed)     G.  S.  Ferguson, 

Judge  Presiding, 

To  the  foregoing  judgment  the  town  of 
Andrews  and  State  excepted  and  appealed  to 
the  Supreme  Court. 

Attorney -QeTieral    Bickett    and    Assistant 
Attorney 'Qeneral  Oalvert  for  plaintiff. 
M,  W.  Bell  for  defendants. 

Allen,  J. — ^The  question  which  is  very 
fully  discussed  in  the  briefs  and  upon  which 
his  Honor  rested  his  decision,  that  the  two 
ordinances  set  out  in  the  verdict,  when  con- 
.  sidered  together,  operate  as  an  unlawful  dis- 
crimination between  persons  engaged  in  the 
same  business,  does  not  arise,  as  the  first 
ordinance  deals  only  with  keepers  of  drug 
stores,  and  the  second  with  the  keepers  of 
restaurants,  cafes,  and  lunch  stands. 

These  are  distinct  and  easily  severable 
occupations,  and  there  is  no  finding  that 
those  engaged  in  them  come  in  competition 
w^ith  each  other. 

The  ordinance,  however,  relating  to  drug- 
gists is  further  attacked  upon  the  ground 
that  the  town  of  Andrews  is  not  authorized 
to  pass  Sunday  ordinances,  and  also  that 
the  ordinance  is  within  itself  an  unreasonable 
clasaification. 

The  charter  of  the  town  of  Andrews  spe- 
cifically authorizes  the  board  of  aldermen  "to 
make  regulations  to  cause  the  due  observance 
of  Sunday;"  but  if  this  were  not  suflacient, 
the  Revisal,  sec.  2923,  gives  power  to  cities 
and  towns  "to  make  ordinances,  rules  and 
regulations,  for  the  better  government  of 
the  town    ...    as  they  may  deem  best." 

This  last  statute  was  considered  in  State 
V.  Medlin,  170  N.  C.  682,  86  S.  E.  597,  and 
in  passing  on  an  ordinance  adopted  by  the 
town  of  Zebulon  the  Court  [812]  said:  "Tliis 
ordinance,  which  prohibits  keeping  open  stores 
and  other  places  of  business  for  the  purpose 
of  buying  or  selling,  except  ice,  drugs  and 
medicines,  and  permits  the  drug  store  to  sell 
soft  drinks  and  tobacco  for  a  limited  time  in 
the  morning  and  afternoon,  as  a  convenience 
to  public  customs,  is  not  an  unreasonable 
exercise  of  the  police  power.  Neither  does 
it  cover  the  same  ground  as  Revisal,  2836. 
Such  local  regulations  are  within  the  pow- 
ers conferred  on  town  authorities  in  their 
exercise  of  the  police  power,  and  if  not  sat- 
isfactory to  the  community,  such  regulations 
will  doubtless  be  changed  at  the  instance  of 
their  constituents  or  by  the  election  of  a  new 
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lx>ard  of  commissioners.  Public  sentiment 
in  this  regard  varies  in  different  localities, 
and  the  power  of  making  these  local  regula- 
tions is  simply  an  exercise  of  'home  rule/ 
which  is  wisely  vested  in  the  town  commis* 
si  oners  to  conform  to  the  sense  of  public 
decency  and  peace  and  order  which  is  ob- 
served by  compliance  with  the*  sentiments  of 
their  constituents." 

The  ground  on  which  Sunday  laws  are  gen- 
erally upheld  is  that  the  observance  of  Sun- 
day is  promotive  of  the  moral  and  physical 
Avell-being  of  society,  and  that  such  statutes 
and  ordinances  are  a  valid  exercise  of  the 
police  power. 

"Statutes  prohibiting  the  pursuit  of  all 
occupations  generally  on  Sunday  luive  been 
uniformly  held  constitutional.  Frolickstein 
V.  Mobile,  40  Ala.  725;  Scales  v.  State,  47 
Ark.  476;  Com.  v.  Has.  122  Mass.  40;  Com. 
v.  Wolf,  3  Serg.  &  R.  (Pa.)  48;  Specht  v. 
Com.  8  Pa.  St.  312;  Society,  etc.  v.  Com.  52 
Pa.  St.  125;  Charleston  v.  Benjamin,  2 
Strobh.  L.  (S.  C.)  508;  Columbia  v.  Duke,  2 
Strobh.  L.  (S.  C.)  530,  note;  Parker  v.  State, 
16  Lea  (Tenn.)  476.  Where,  however,  the 
statute  prohibits  the  following  of  certain 
occupations  only,  or,  after  a  general  pro- 
Jiibitory  provision,  excepts  certain  occupa- 
tions and  callings  from  the  operation  of  the 
statute,  the  decisions  are  not  always  in  ac- 
cord. Such  statutes  have  been  attacked  as 
class  legislation,  but  in  the  greater  number 
of  instances  have  been  sustained.  Theisen 
v.  McDavid,  34  Fla.  440;  People  ▼.  Hagan, 
36  Misc.  349;  Nashville  v.  Linck,  12  Lea 
(Tenn.)  499.  Thus  statutes  prohibiting  bar- 
bering  on  Sunday  have  beep  held  constitu- 
tional. People  V.  Bellet,  99  Mich.  151;  Peo- 
ple V.  Havnor,  149  N.  Y.  195;  Ex  p.  North- 
rup,  41  Ore.  489.  And  statutes  prohibiting 
the  playing  of  baseball  are  valid.  State  v. 
Powell,  58  Ohio  St.  324;  State  v.  Goode,  5 
Ohio  Dec.  281,  5  Ohio  N.  P.  179.  A  statute 
prohibiting  barberin^  under  a  heavier  pen- 
alty than  that  applied  to  other  prohibited 
occupations  has  been  upheld  on  the  ground 
that  the  tendency  to  violate  the  law  by  that 
particular  occupation  may  be  greater,  and 
that  it  was,  therefore,  in  the  discretion  of 
the  Legislature  to  fix  a  greater  penalty. 
Breyer  v.  State,  102  Tenn.  103.  Similarly, 
statutes  prohibiting  the  keeping  open  of  any 
place  of  business  and  excepting  from  its 
operation  certain  occupations,  such  as  hotels, 
boarding-houses,  [813]  livery  stables,  retail 
drug  stores,  and  such  manufacturing  estab- 
lishments as  are  necessarily  kept  in  opera- 
tion, are  held  not  to  be  unconstitutional. 
"Ex  p.  Andrews,  18  Cal.  679;  State  ▼.  Sopher, 
25  Utah  318.  See  also  State  v.  Nichols,  28 
Wash.  628.  These  statutes  may  apply  to  the 
entire  class  which  they  purport  to  affect. 
Kx  p.  Northrup,  41  Ore.  489."  State  v.  Jus- 
tus, 91  Minn.  447,  98  N.  W.  325,  123  Am. 


St.  Hep.  521,  64  L.  R.  A.  510,  1  Ann.  Cases 
93. 

In  Soon  Hing  v.  Crowley,  113  U.  S.  703,  5 
S.  Ct.  730,  28  U.  S.  (L.  ed.)  1145,  a  legaU- 
tion  which  applied  only  to  those  engaged  in 
the  laundry  business  was  sustained,  and  the 
Court  said:  "The  specific  regulation  for  one 
kind  of  business,  which  may  be  necessary  for 
the  protection  of  the  public,  can  never  be  a 
just  ground  for  complaint  because  like  re- 
strictions are  not  imposed  upon  other  busi- 
ness of  a  different  kind.  The  discriminations 
which  are  open  to  objection  are  those  where 
persons  engaged  in  the  same  business  are  sub- 
ject to  different  restrictions,  or  are  held 
entitled  to  different  privileges  under  the  same 
conditions.  It  is  only  then  that  the  discrim- 
ination can  be  said  to  impair  that  equal  right 
which  all  can  claim  in  the  enforcement  of 
the  laws." 

The  general  question  of  the  right  of  classi- 
fication was  very  fully  considered  by  this 
Court  in  State  v.  Davis,  157  N.  C.  648,  73 
S.  E.  130,  and  Smith  v.  Wilkins,  164  N.  C. 
135,  80  S.  E.  168,  and  the  doctrine  was  ap- 
proved that  the  General  Assembly  or  a  mu« 
nicipal  corporation  has  the  power  to  classi- 
fy the  different  occupations,  provided  the 
classification  is  not  unreasonable  and  oppres- 
sive, and  that  usually  the  extent  to  which  the 
power  will  be  exercised  is  for  the  General  As- 
sembly or  the  governing  body  of  the  munici- 
pality. 

We  do  not  think  the  power  has  been  ex- 
ceeded in  this  instance,  and  the  judgment  of 
the  Superior  Court  is  therefore  reversed. 

Judgment  should  be  entered  against  the 
defendant  upon  the  special  verdict. 

Heversed. 


NOTE. 

Sunday  Laws  as  Dlreoted  asalnat  Pj 
tlcvlar  Oconpationa. 


The  pui'pose  of  this  note  is  to  discuss  the 
more  recent  cases  passing  on  the  validity  of 
a  Sunday  law  directed  against  a  particular 
occupation.  The  earlier  cases  on  this  point 
are  collected  and  discussed  in  the  notes  to 
State  V.  Justus,  1  Ann.  Cas.  91;  McClelland 
V.  Denver,  10  Ann.  Cas.  1014;  and  Stanfeal  v. 
State,  14  Ann.  Cas.  138. 

It  has  been  held  that  a  statute  or  ordi- 
nance which  prohibits  the  doing  of  a  certain 
specified  act  or  the  carrying  on  of  a  par- 
ticular business  on  Sunday  is  valid  provided 
such  a  law  does  not  unreasonably  discrim- 
inate between  the  prohibited  occupation  and 
other  acts  of  a  similar  character.  Bruns- 
wick-Balke-Collander  Co.  v.  Evans,  228  Fed. 
991;  Ex  Sumida  (Cal.)  170  Pac.  823;  Spring- 
field V.  Richter,  257  111.  578,  101  N.  B.  192; 
Clinton  v.  Wilson,  257   III.  580,   101  N.  E. 
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192;  Carr  t.  State,  176  Ind.  241^^3  N.  E.  1071, 
32  LJLA.(N.S.)  1190;  BQgalusa  ▼.  Blan- 
chard,  141  La.  33,  74  So.  688;  In  re  Cald- 
well, 82  Neb.  544,  118  N.  W.  133;  Sherman 
V.  Paterson,  82  N.  J.  L.  346,  82  Atl.  889; 
Walter  v.  State,  35  Ohio  Cir.  Ct.  Hep.  667; 
State  V.  NichoUs,  77  Ore.  416,  151  Pac.  473; 
Stark  V.  Backus,  140  Wis.  557,  123  N.  W.  98; 
State  V.  Smart,  22  Wyo.  164,  136  Pae.  462. 

In  Carr  v.  State,  176  Ind.  241,  93  N.  E. 
1071,  32  L.R.A.(N.S.)  1190,  it  was  held  that 
A  statute  which  exempted  baseball  playing 
while  it  prohibited  rioting,  hunting,  fishing, 
quarreling  or  engaging  at  common  labor  or 
other  avocations  on  Sunday,  was  not  unrea- 
sonably discriminatory.  The  court  after  re- 
viewing the  authorities  on  this  point,  said: 
''This  review  of  the  cases  involving  the  right 
of  the  lawmaking  department  of  states  to 
make  classification  of  what- should  or  should 
not  be  prohibited  on  Sunday,  and  what 
should  be  declared  criminal  if  done  on  that 
day,  might  be  largely  extended,  but  to  no 
good  purpose.  These  cases  are  reviewed  at 
this  length,  not  in  admission  that  this  court, 
in  every  instance,  approves  the  conclusion 
reached  or  the  reasoning  by  which  it  was 
reached,  not  that  they  are  precedents  of  such 
strength  and  manifest  correctness  a,9  to  co- 
erce this  court  in  the  decision  of  the  ques- 
tion before  it;  but  they  are  all  illustrative 
of  the  fact  that  a  legislature  has  the  consti- 
tutional power  to  make  selection  at  least  of 
those  things  not  inherently  wrong  and  not  in- 
volving moral  turpitude,  and  to  place  the  ban 
of  the  law  upon  them.  .  .  .  The  legisla- 
ture may,  admittedly,  withdraw  a  class  from 
tlie  general  anathema  of  the  Sunday  law,  for 
the  purpose  of  a  severer  penalty,  not  for  the 
good  or  relief  of  those  constituting  that  class 
which  would  be  involved  in  a  cessation  of 
their  labor  on  that  day,  but  for  such  good  as 
might  come  therefrom  to  others  of  the  com- 
munity from  added  peace  or  quiet  or  other 
reason.  State  v.  Hogreiver  (1899)  152  Ind. 
652,  45  L.R.A.  604.  It  would  seem  to  fol- 
low then  that  it  has  the  correlative  power  to 
withdraw  a  class  from  inclusion  in  the  inhi- 
bition of  Sunday  labor  for  the  good  of  others, 
if  reason  manifestly  exists  upon  which  the 
legislative  action  may  be  based.  It  being 
conceded  that  baseball  playing  in  its  naturu 
is  subject  to  classification  by  itself  in  legis- 
lation having  reference  to  Sunday  observance^ 
its  classification  becomes  then  a  legislative 
question  and  not  a  judicial  one.  Whether  it 
shall  be  subjected  to  such  legislation,  or  in 
what  degree,  and  under  what  circumstances 
and  restrictions,  is  for  the  legislature  to  say, 
within  the  reasonable  exercise  of  its  discre- 
tion which  ends  only  where  arbitrary  action 
begins.  A  reason  of  such  character  as  to 
indicate  an  absence  of  purely  arbitrary  ac- 
tion, upon  which  the  legislature  might  have 
been  moved  to  act  in  exempting  ball  playing 
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from  the  penalty  of  the  act  in  question,  is 
manifest.  As  much  as  we,  as  individuals,  m&y 
desire  the  integrity  of  the  Sabbath  preserved 
in  full  measure,  we  cannot  say  that  the  leg- 
^  islature  •  acted  arbitrarily  in  making  this 
exemption,  or  that  it  is  clearly,  palpably  and 
plainly  in  conflict  with  that  provision  of  the 
constitution  claimed,  and  we  therefore  hold 
that  it  is  a  valid  enactment." 

In  Ex  p.  Sumida  (Cal.)  170  Pac.  823,  a 
statute  which  prohU>ited,  among  other  things, 
the  keeping  open  of  a  general  store  on  Sun- 
day but  excepting  bakeries,  livery  stables, 
drug  stores,  confectioneries,  ice  cream  par- 
lors, etc.  was  held  not  to  be  unconstitutional. 

So  a  statute  providing  that  it  should  be 
unlawful  for  one  possessing  a  liquor  license 
to  sell  or  give  away  liquor  on  Sunday  has 
been  held  to  be  constitutional.  State  v. 
Smart,  22  Wyo.  154,  136  Pac.  452. 

Likewise  a  statute  prohibiting  hunting  on 
Sunday  has  been  held  not  to  be  unconstitu- 
tional as  depriving  one  of  the  right  to  bear 
arms.  Walter  v.  State,  85  Ohio  Cir.  Ct.  Rep. 
567. 

But  an  ordinance  which  prohibited  barber- 
ing  on  Sunday  has  been  held  to  be  unconsti- 
tutional. Marengo  v.  Rowland,  263  111.  531, 
Ann.  Cas.  1915C  198,  105  N.  E.  285;  Strat- 
man  v.  Com.  137  Ky.  500,  126  S.  W.  1094, 136 
Am.  St.  Rep.  299,  27  L.R.A.(N.S.)  949. 

In  the  case  last  cited  the  court  said: 
''There  is  nothing  in  the  business  of  bar- 
bering  that  is  dangerous,  hurtful,  or  inju- 
rious to  society,  and  the  reason  for  singling 
Out  this  business  and  putting  it  in  a  class 
by  itself,  and  visiting  upon  those  who  make 
their  living  by  following  it  a  m6re  severe 
punishment  than  is  imposed  upon  others  who 
violate  the  Christian  Sabbath  by  following 
their  usual  vocations,  is  wanting.  In  fact, 
instead  of  being  hurtful  to  society,  there  is 
not  another  trade,  perhaps,  that  lends  so 
much  to  the  comfort,  convenience,  cleanli- 
ness, and  good  looks  of  the  male  portion  of 
our  citizenship.  By  many  the  barber  is  not 
looked  upon  as  a  luxury,  but  as  a  necessity, 
and  there  is  much  to  be  said  in  favor  of  the 
position  of  those  who  hold  that  it  is  as  neces- 
sary that  the  barber  shop  should  remain 
open  a  reasonable  time  on  Sunday,  for  the 
accommodation  of  tliose  absolutely  in  need 
of  the  barber's  services,  as  it  is  that  the 
livery  stable,  the  drug  store,  the  news  stand, 
or  the  restaurant  should  be  kept  open  for 
the  accommodation  and  convenience  of  the 
public.  While  w^e  do  not  subscribe  to  the 
idea  that  the  work  of  barbering  on  Sunday 
may  be  classed  as  a  necessity,  still  we  are 
of  opinion  that  it  is  not  such  a  business  as 
warranted  the  legislature  in  putting  it  into 
a  class  by  itself  and  visiting  upon  the  barber 
a  penalty  more  severe  and  different  from 
that  imposed  upon  others  who  follow  their 
usual  vocations  on  Sundav." 
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BISHOP  RANDAIX  HOSPITAL 


V. 


Wyoming  Supreme  Court — October  30,  1916. 
24:  Wyo.  44>8;  leo  Pac,  385. 


Cliarltiea  «  Hospital  as  OLarity  «  R«- 
ceiTins  Payins  Patients. 

A  hospital  organized  and  maintained  with 
funds  donated,  caring  for  all  sick  and  injured 
persons  brought  to  it,  charging  those  who 
are  able  to  pay  and  treating  free  of  charge 
those  who  are  not,  operated  under  a  board  of 
trustees  consisting  of  the  Protestant  Epis- 
copal bishop  and  the  rector  and  church 
wardens,  is  a  charitable  institution. 

Liability  for  Neslisenee  of  Employee. 

A  charitable  institution  operating  a  hospi- 
tal is  not  liable  for  injuries  to  patients  due 
to  negligence  of  nurses  employed  in  the  hospi- 
tal, in  the  absence  of  its  own  primary  negli- 
gence in  hiring  incompetent  nurses. 

[See  note  at  end  of  this  case.] 

Error  to  District  Court,  Fremont  county: 
WiNTEa,  Judge. 

Action  by  Elroy  C.  Hartley,  plaintiff, 
against  Bishop  Randall  Hospital,  defendant. 
Judgment  for  plaintiff.  Defendant  brings 
error.  The  facts  are  stated  in  the  opinion. 
Kevebsed. 

Edgar  H.  Fourt  and  T,  8,  Talliaferro,  Jr,, 
for  plaintiff  in  error. 
John  Dillon  for  defendant  in  error. 

[411]  Beard,  J.— In  this  case  the  defend- 
ant in  error,  Hartley,  recovered  a  judgment 
in  the  district  court  against  plaintiff  in  error. 
Bishop  Randall  Hospital,  a  corporation,  on 
account  of  a  personal  injury  sustained  by 
him  while  he  was  a  patient  in  said  hospital 
and  which  injury  he  claims  was  caused  by 
the  negligence  of  one  of  the  hospital  nurses 
who  was  caring  for  him.  From  that  judg- 
ment the  hospital  brings  error. 

Two  questions  are  presented  for  determina- 
tion. First:  Is  Bishop  Randall  Hospital  a 
charitable  institution?  Second:  If  so,  is  it 
liable  for  an  injury  to  a  patient  cauRed  by 
the  negligence  of  one  of  its  nurses,  in  the 
absence  of  allegation  and  proof  of  negligence 
of  its  officers  or  managers  in  the  selection 
of  such  nurse? 

[412]  There  is  practically  no  conflict  in 
the  evidence  or  controversy  as  to  the  facts 
in  the  case,  and  they  are,  briefly  stated,  that 
defendant  in  error.  Hartley,  fell  on  the  side- 
Avalk  in  Lander  and  broke  a  bone  in  his  hip. 
He  was  taken  to  his  room  where  he  remained 
for  about  a  week  when  he  was  taken  to  the 


hospital.  He  employed  his  own  physician, 
but  whether  bef^e  or  at  the  time  he  was- 
taken  to  the  hospital  does  not  appear,  nor 
does  the  evidence  disclose  by  whom  or  at> 
whose  direction  he  was  taken  there.  Up<HK 
his  arrival  at  the  hospital  he  was  pnt  under 
the  influence  of  an  anaesthetic  for  the  pur- 
pose of  reducing  the  fracture.  A  bed  was 
prepared  for  him  in  which  hot  water  bottles- 
were  placed  to  warm  it  and  when  he  was 
put  in  the  bed  the  hot  water  bottles  were 
removed  to  the  corners  of  the  bed  and  were 
left  along  the  edge  of  the  bed.  In  some 
manner,  not  explained  in  the  evidence,  one 
of  the  bottles  got  under  his  shonlder  and 
caused  the  burn  and  injury  complained  of. 
He  was  unconscious  from  the  influence  of 
the  anaesthetic  when  placed  in  bed  and  so 
remained  until  after  he  was  burned.  The 
hospital  is  a  corporation  organized  and  ex- 
isting under  the  provisions  of  Chapter  280, 
Compiled  Statutes  1910,  which  authorizes 
the  formation  of  corporations  for  one  or  more 
or  all  of  fifteen  different  purposes,  the  eighth 
purpose  mentioned  being,  "To  establish  and 
maintain*  hospitals  and  infirmaries  for  the 
cure  of  the  sick."  Such  corporation  is  em- 
powered to  sue  and  be  sued,  to  contract  and 
be  contracted  with  in  pursuance  of  its  pow- 
ers; to  purchase  or  receive  by  gift,  or  other- 
wise, personal  estate,  such  as  may  be  neces- 
sary or  proper  for  the  purposes  of  snch  cor- 
poration, and  to  dispose  of  the  same;  to 
purchase  or  receive  by  gift,  grant,  devise  or 
otherwise,  real  estate,  such  as  may  be  neces- 
sary or  proper  for  the  purposes  of  the  cor- 
poration, not  exceeding  fifty  thousand  dol- 
lars in  value.  Such  corporation  is  not  re- 
quired to  have  any  capital  stock.  The  objects 
of  this  corporation  as  set  forth  in  its  arti- 
cles of  incorporation  are:  "(1)  To  found,  es- 
tablish and  maintain  a  hospital  at  the  town 
of  Lander,  in  the  county  of  Fremont  in  the 
State  of  [413]  Wyoming,  and  branches  there- 
of at  other  f>oints  in  said  state  as  may  here- 
after be  determined  for  the  cure  of  the  sick. 
(2)  To  provide  surgical  aid  and  nursing  for 
patients  suffering  from  injuries  and  medical 
aid  and  nursing  for  sick  persons  who  cannot 
.be  properly  cared  for  at  their  homes.  (3) 
To  visit  the  sick  and  suffering  in  their  homes 
and  afford  tl^em  relief.  (4)  To  receive  and 
give  proper  care  to  persons  who  are  conval- 
escent. (5)  To  instruct  and  train  women  in 
the  duties  of  nursing  and  attending  upon 
the  sick  and  disabled."  The  articles  further 
provide  that  the  business  and  government 
of  the  corporation  shall  be  directed  by  a 
Board  of  Trustees,  not  exceeding  thirteen  in 
number,  of  whom  four  shall  always  be,  the 
Protestant  Episcopal  Bishop  of  the  Mission- 
ary District  or  Diocese  of  Wyoming,  or  that 
part  thereof  in  which  is  situated  the  town  of 
Lander,  and  the  Rector  and  Church  Wardens 
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of  Trinity  Church,  Lander.  Tlie  Bishop  shall 
be  president  of  the  Board,  ex-officio.  The 
other  Hiembers  of  said  Board  (after  the  first 
year)  shall  be  elected  by  the  Vestry  of  said 
Trinity  Cliurch.  The  Hector  of  said  Trinity 
-Church  shall  always  be  the  Warden  and 
-Chaplain  of  said  hospital,  and  the  work  of 
nursing  therein  shall  be  done  by  trained 
nurses  of  the  Protestant  Episcopal  Church; 
but  private  religious  ministrations  are  not 
to  be  denied  to  any  patient  according  to  his 
or  her  conscience.  The  corporation  has  no 
<7apital  stock  and  pays  no  dividends.  The 
-funds  for  the  erection  and  equipment  of  the 
hospital  building  were  provided  by  gifts  and 
•donations  for  that  purpose,  and  neither  such 
donors  nor  others  receive  any  dividends  or 
profits  from  the  corporation. 

It  further  appears  from  the  evidence  that 
a  large  portion  of  the  funds  for  the  support 
of  the  hospital  is  derived  from  donations. 
The  Superintendent  of  the  hospital  who  has 
supervision  over  the  nurses,  and  over  the 
affairs  of  the  hospital  generally  is  not  paid 
by  the  corporation,  but  from  missionary  ap- 
propriations. Thal^  the  patients  receiving 
care  in  the  hospital  who  are  able  to  do 
«o  are  expected  to  pay  therefor,  some  being 
charged  more  than  others,  according  to  the 
t414]  rooms  occupied,  but  those  who  are  un- 
able to  pay  are  cared  for  gratuitously  and 
receive  the  same  care  as  paying  patients,  and 
all  money  received  from  paying  patients  is 
used  to  defray  the  expenses  of  maintaining 
the  hospital  and  is  insufficient  for  that  pur- 
pose; the  balance  being  made  up  by  dona- 
tions. The  defendant  in  error  was  charged 
on  the  books  of  the  hospital  and  a  bill  Avas 
sent  to  him,  but  whether  or  not  he  paid  any- 
thing does  not  appear. 

Such  being  the  state  of  the  facts  as  dis- 
closed by  the  record,  we  are  of  the  opinion 
that  the  hospital  was  and  is  a  charitable 
institution  within  the  meaning  of  the  law. 
The  fact  that  it  charges  for  the  accommoda- 
tions and  care  bestowed  upon  patients  who 
are  able  to  pay  does  not  change  its  character. 
That  rule  is  well  established  by  the  deci- 
sions. In  Jensen  v,  Maine  Eye,  etc.  Infir- 
mary, 107  Me.  408,  78  Atl.  808,  33  L.R.A. 
(X.S.)  141,  it  is  said:  "It  is  claimed,  how- 
ever, that  the  defendant  charges  a  compen- 
sation for  the  use  of  its  rooms  to  those  who 
are  able  to  pay,  and  thereby  loses  one  of 
the  essential  attributes  of  a  charitable  in- 
Htitution.  But  this  in  no  way  changes  the 
character  of  the  institution."  The  same  rule 
is  announoed  in  the  following  cited  cases: 
powers  V.  Massachusetts  Homceopathic  Hos- 
pital, 109  Fed.  294,  47  C.  C.  A.  122,  65 
Lr.R.A.  372;  Downes  v.  Harper  Hospital.  101 
Mich.  555,  60  N.  W.  42,  25  LJI.A.  602,  45 
Am;  St.  Rep.  427 :  Gable  v.  St.  Francis,  227 
Pa.  St.  254,  75  Atl.  1087,  136  Am.  St.  Rep. 


879;  Duncan  v.  Nebraska  Sanitarium,  etc. 
Assoc.  92  Neb.  162,  137  N.  W.  1120,  41 
L.R.A.  (N.S.)  973,  Ann.  Cas.  1913E  1127; 
Taylor  v.  Protestant  Hospital  Assoc.  85 
Ohio  St.  90,  96  X.  E.  1089,  39  L.R.A.(N.S.) 
427;  Schloendorff  'v.  New  York  Hospital 
Soc.  211  N.  Y.  125,  105  N.  E.  92,  52  L.R.A. 
(N.S.)  505,  Ann.  Cas.  1915C  581;  Paterlini 
V.  Memorial  Hospital  Assoc.  229  Fed.  838; 
McDonald  v.  Massachusetts  Gen.  Hospital, 
120  Mass.  432,  21  Am.  Rep.  529;  Adams  v. 
University  Hospital,  122  Mo.  App.  675,  99 
8.  W.  453. 

Holding  then  as  we  do  that  Bishop  Rand- 
all Hospital  is  a  charitable  institution,  we 
come  to  the  consideration  of  the  [415]  second 
question.  There  is  no  allegation,  proof,  or 
claim  in  the  present  case  that  there  was  any 
negligence  on  the  part  of  the  managers  of 
the  hospital  in  the  selection  or  employment 
of  the  nurse  whose  negligence  is  claimed  to 
have,  caused  the  injury.  The  authorities  are 
almost  unanimous  in  holding  that  such  in- 
stitutions are  not  liable  in  damages  for  the 
negligence  of  their  physicians  or  nurses  in 
the  absence  of  proof  of  negligence  in  their 
selection.  In  addition  to  the  cases  above 
cited,  which  are  also  authorities  on  this 
point,  we  cite  the  following:  Hearns  v.  Wa- 
terbury  Hospital,  66  Conn.  98,  33  Atl.  505, 
31  L.R.A.  224;  Abston  v.  Waldon  Academy, 
118  Tenn.  24,  102  S.  W.  351,  11  L.R.A.(N.S.) 
1179;  Farrigan  v.  Pevear,  393  Mass.  147,  78 
N.  E.  855,  7  L.R.A.(N.S.)  481  and  note",  118 
Am.  St.  Rep.  484,  8  Ann.  Cas.  1109;  Williams 
v.  Union  Pac.  R.  Co.  20  Wyo.  392,  124  Pac. 
505;  Union  Pac.  R.  Co.  v.  Artist,  60  Fed. 
365,  19  U.  S.  App.  612,  9  C.  C.  A.  14,  23 
L.R.A.  581.  In  the  last  eited  case  the  court 
said:  "The  rule  is  that  those  who  furnish 
hospital  accommodations  and  medical  attend- 
ance, not  for  the  purpose  of  making  profit 
thereby,  but  out  of  charity,  or  in  the  course 
of  the  administration  of  a  charitable  enter- 
prise, are  not  liable  for  the  malpractice  of 
the  physicians  or  the  negligence  of  the  at- 
tendants they  employ,  but  are  responsible 
only  for  their  own  want  of  ordinary  care  in 
selecting  them."  (Citing  cases.)  The  deci- 
sions are  not  in  accord  in  assigning  the  rea- 
sons for  the  rule;  some  of  them  putting  it 
upon  the  ground  that  the  money  in  the  hands 
of  those  managing  such  institutions  "consti- 
tutes a  trust  fund  devoteH  to  a  charitable 
purpose,  and  the  courts  refuse  to  permit  it 
to  be  diverted  to  the  very  different  purpose 
of  paying  for  the  malpractice  of  their 
physicians  or  the  negligence  of  their  attend- 
ants." Others  place  the  nonliability  on  the 
ground  that  the  relation  of  master  and  seri'- 
ant  does  not  exist  in  such  cases,  and  that 
the  doctrine  of  respondeat  superior  does  not 
apply.  Still  others  hold  "that  one  who  accepts 
the  benefits  of  a  charity  enters  into  a  rela- 
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tion  which  exempts  one's  benefactor  from 
liability  for  the  negligence  [416]  of  his  serv- 
ants in  administering  the  charity."  Each 
of  the  reasons  for  the  doctrine  of  nonlia- 
bility is  supported  by  forceful  argument  and 
authority,  and  notwithstanding  the  difference 
in  the  reason  assigned,  the  courts  have  al- 
most if  not  entirely  united  in  their  conclu- 
sions. As  said  in  Scliloendorff  v.  New  York 
Hospital  Soc.  supra,  "Certain  principles  of 
law  governing  the  rights  and  duties  of  hos- 
pitals when  maintained  as  charitable  insti- 
tutions have,  after  much  discussion,  become 
no  longer  doubtful.  It  is  the  settled  rule 
that  such  a  hospital  is  not  liable  for  the 
negligence  of  its  physicians  and  nurses  in 
the  treatment  of  patients." 

Over  the  objection  of  defendant  the  court 
instructed  the  jury  as  follows:  "Hie  court 
instructs  the  jury  that  if  they  believe  from 
a  preponderance  of  the  evidence  in  this  case 
that  the  plaintiff,  Elroy  C.  Hartley  did  on 
or  about  tiie  3lBt  day  of  January  1915,  enter 
into  the  Bishop  Randall  Hospital  as  a  pa- 
tient and  placed  himself  under  the  care  of 
the  nurses  in  charge  of  said  hospital  and 
that  he  was  charged  the  sum  of  $15.00  a 
week  while  in  sH^i  hospital  for  the  use  of 
the  bed  in  which  he  slept  and  the  care  and 
attendance  of  a  nurse  and  his  board;  and  if 
the  jury  further  believes  from  the  preponder- 
ance of  the  evidence  that  on  or  about  the  3lBt 
day  of  January,  1915,  the  plaintiff  while  an 
inmate  of  said  hospital  was  burned  on  his 
back  and  shoulders  by  reason  of  the  fact 
that  the  nurse,  an  agent  of  defendant  at  said 
hospital  had  left  in  bed  of  plaintiff  or  on 
the  edge  of  bed  of  plaintiff  a  hot  water  bot- 
tle filled  with  hot  water,  while  the  plaintiff 
was  in  an  unconscious  condition  and  while  in 
this  unconscious  condition  plaintiff  was 
burned  by  reason  of  this  hot  water  bottle 
coming  in  contact  with  his  back  and  shoul- 
der and  remaining  there  a  sufficiently  long 
time  to  bum  plaintiff;  then  the  jury  will 
find  in  favor  of  plaintiff  and  against  defend- 
ant." 

The  defendant  requested  the  court  to  give 
to  the  jury  the  following  instruction  which 
it  refused'  to  do,  viz.:  'The  jury  are  in- 
structed that  under  the  laws  of  the  State  of 
Wyoming  and  the  evidence  the  Bishop  Ban- 
dall  Hospital  is  an  [417]  incorporated,  pub- 
lic and  charitable  institution,  organized; 
(here  setting  out  the  object  of  the  cor- 
poration as  contained  in  its  articles  of  incor- 
poration) and  that  such  an  institution  or 
corporation  can  only  be  charged  with  negli- 
gence in  the  selection  of  its  employees.  And 
that  if  you  believe  from  the  preponderance 
of  the  evidence  that  the  Kaid  defendant  used 
due  care  and  ordinary  diligence  in  the  selec- 
tion of  its  nurses,  to  select  such  as  were  law- 
fully ciHupetent  to  take  care  of  the  plaintiff. 


then  you  are  instructed  to  find  for  the  de- 
fendant. Bishop  Randall  Hospital,  and  the 
plaintiff  can  take  nothing  by  this  action." 

Upcm  the  undisputed  facts  in  this  ease. 
under  the  law  as  we  find  and  bdieve  it  to^ 
be,  this  hospital  is  a  charitable  instituUon 
and  not  liable  for  injuries  sustained  by  a 
patient  therein  by  reason  of  the  n^llgence 
of  its  nurses,  in  the  absence  of  proof  of  neg- 
ligence in  their  selection  or  empkyment. 
Therefore  the  giving  of  the  instruction  above 
quoted,  and  the  refusal  to  instruet  as  re- 
quested by  defendant  were  errors  for  which 
the  judgment  must  be  reversed.  The  judg- 
ment of  the  district  court  is  reversed  and 
the  cause  remanded  for  further  proceedings 
not  inconsistent  with  this  opinion. 

Reversed. 

Potter,  C.  J.,  concurs. 

Soott,  J.|  did  not  participate  in  this  deci- 
sion. 


NOTE. 

It  is  held  in  the  reported  case  that  a  pri- 
vate hospital  supporte(f  largely  by  volun- 
tary contributions  and  treating  gratidtDUsly' 
those  who  are  unable  to  pay  is  a  efaarity  so 
as  not  to  be  liable  (or  the  negligence  of  an 
employee,  though  payment  is  required  from 
patients  who  are  able  to  pay.  The  liability 
of  a  private  charitable  institution  for  the 
n^ligence  of  its  employees  is  discussed  in 
the  notes  to  Parks  v.  Northwestern  Univer- 
sity, 4  Ann.  Gas.  103;  Bruce  v.  Coitral  M. 
£.  Church,  11  Ann.  Cas.  150;  Duncan  v. 
Nebraska  Sanitarium,  etc.  Assoc.  Ann.  Cas. 
1913E  1127 ;  Schloendorf  v.  New  York  Hos- 
pital Soc.  Ann.  Cas.  1915C  581;  and  Gallon 
v.  House  of  Good  Shepherd,  133  Am.  Si.  Rep. 
387.  See  also  the  more  recent  ca^e  of  Hoke 
V.  Glenn,  Ann.  Cas.  1916E  250. 


IfOttT  WOB8HIFFUL  UJIITJBD 
ORAKD  LOBOB,  BTO.  BT  Alb 

V.  ' 


Maryland  Coort  of  Appeals — ^Fetevaiy  15, 

1916. 


128  Md.  42;  96  AU.  872. 
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A  member  of  a  beneficial  assoeiatica  can- 
not, in  the  absence  of  fraud,  resort  to  ike 
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courts  for  relief  againat  Bugpensioii  before 
exhausting  hid  remedies  witlun  the  associa- 
tion. 

[See  note  at  end  of  this  case.] 


Where  the  constitution  of  a  lodge  provides 
for  the  impeachment  of  the  master  of  a 
subordinate  lodge  b^  charges  preferred  before 
the  grand  master,  who,  if  he  deems  them  well 
taken,  may  suspend  the  master  and  summon 
him  before  the  grand  lodge  to  answer  the 
charges,  but  a  master  is  suspended  from 
membership  on  report  by  a  committee  ap- 
pointed by  the  grand  master  for  that  purpose 
and  confirmed  by  the  grand  lodge  without  any 
opportunity  having  b^n  given  to  defend  him- 
self before  the  grand  lodge,  and  no  provision 
is  made  for  appeal  from  such  proceedings,  the 
suspended  master  is  entitled  to  relief  in 
equity. 

[See  note  a;t  end  of  this  case.] 
Saae. 

Where  a  benefieial  association  suspends  a 
member  in  accordance  with  the  proceedings 
established  by  the  rules,  the  member  has  no 
recourse  to  the  court;  but,  if  proceedings  have 
not  been  conducted  as  prescribed  by  the  rules, 
and  the  member  was  given  no  opportunity  to 
defend  himself,  the  courts  will  interfere. 

[See  note  at  end  of  this  case.] 

Appeal  from  Circuit  Court  Na  2  of  Bal- 
timore City:    HETisua,  Judge. 

Action  by  Milton  R.  Lee,  plaintiff,  against 
Most  Worshipful  United  Grand  Lodge  of  Free 
and  Accepted  Masons  of  Maryland,  Incor- 
porated et  al.,  defendants.  Judgment  for 
plaintiff.  Defendants  appeal.  The  facts  are 
stated  in  the  opinion.    AFFntMra>. 

TF.  Asbie  Hamkins  and  George  W.  F,  Mo- 
Mecken  for  appellants. 

Auffustua  C.  BUievoanger  and  Wwmer  T» 
MoOiUnn  for  appellee. 

[48]  PATnsoN,  J. — The  bill  of  complaint 
in  this  case  alleges  in  substance  that  in  Oc- 
tober, 1913,  and  prior  thereto,  the  plaintiff, 
Milton  R.  Lee,  was  a  member  and  master  of 
Enterprise  Lodge  No.  3,  an  association  of  in- 
dividuals, and  one  of  the  subordinate  lodges  of 
the  Most  Worshipful  United  Grand  Lodge  of 
Free  and  Accepted  Masons  of  Maryland,  In- 
corporated. That  on  one  occasion  in  the 
latter  part  of  October,  1913,  while  the  plain- 
tiff was  officiating  as  master  in  the  temple, 
he  was  requested  by  one  of  the  defendants, 
Morris  C.  Burke,  grand  lecturer,  a  visitor  of 
the  lodge  in  his  official  capacity,  to  follow  a 
certain  procedure  in  the  matter  of  the  initia- 
tion of  a  candidate  who  was  present  for  the 
purpose  of  being  made  a  member  of  such  sub- 
ordhukte  lodge;  that  neither  the  plaintiff  nor 
those  members  present  ''were  dear  in  their 
minds  that  the  form  of  procedure  recommend- 
ed by  said  grand  lecturer  should  be  followed. 


.  .  •  and  the  lodge,  after  a  discussion  of 
,  the  DOMLtter,  requested  further  advices  from 
the  Grand  3Lodge,  or  persons  in  authority; 
that  the  action  taken  at  the  time  of  the  ini- 
tiation of  said  candidate  for  membership, 
waa  the  action  taken  by  said  Enterprise  Lodge 
No.  3  by  a  vote  upon  a  motion  made  by  one 
of  the  members  then  and  there  present." 
That  subsequent  to  said  meeting  the  plaintiff 
was  informed  that  the  aaid  grand  lecturer 
had  preferred  charges  against  him  for  insub- 
ordination to  a  superior  officer;  that  the 
grand  master  of  said  Grand  Lodge  appointed 
a  board  of  commissioners  to  investigate  and 
hear  the  charges  so  preferred  against  him; 
that  in  the  latter  part  of  January,  1914,  the 
plaintiff  with  his  counsel  appeared  before  the 
board  of  commissioners  and  denied  their  ju- 
risdiction to  hear  and  determine  the  charges 
preferred  against  him,  "alleging  that  under 
the  laws  of  the  order,  the  charges  were  im- 
properly and  imperfectly  made  by  said  grand 
lecturer;  whereupon,  the  said  board  of  com- 
missioners took  this  matter  under  advisement, 
and  subsequently  determined  that  they  would 
continue  to  hear  the  charges,  notwithstanding 
the  jurisdictional  objection  [44]  raised,''  and 
that  the  plaintiff  produced  before  them  a 
number  of  witnesses,  who  testified  in  effect 
that  the  plaintiff  "was  guilty  of  no  act  violat- 
ing the  laws  of  the  order,  nor  was  he  guilty 
of  any  matter  of  insubordination  to  his  supe- 
rior officer." 

That  subsequent  to  these  proceedings^  with- 
out the  knowledge  of  the  plaintiff,  or  his 
counsel,  "the  Grand  Lodge  at  the  City  of 
Hagerstown  on  August  17-18, 1914,  proceeded 
to  receive  the  report  of  said  commissioners, 
and  to  determine  the  matter;"  and  that  their 
determination  was  communicated  to  the  plain- 
tiff by  letter  of  August  24th,  1914,  from  the 
grand  master,  saying:  "You  are  informed 
that  the  66th  Annual  Communication  of  the 
Most  WcHTshipful  United  Grand  Lodge,  held 
at  Hagerstown,  Md.,  August  17-18,  1914,  you 
were  suspended  for  six  months  and  lose  the 
honor  of  past  master.  This  was  the  recom- 
mendation of  the  commissioners  in  the  case 
— said  recommendation  approved  by  the 
Grand  liodge  at  the  second  session  of  the 
66th  Annual  Communication — ^Monday,  Aug. 
17th,  1914." 

That  on  or  about  April  30th,  1915,  the 
plaintiff  addressed  a  letter  to  Charles  R. 
Smith,  one  of  the  defendants,  secretary  of  the 
subordinate  lodge,  encloeing  to  him  five  dol- 
lars, the  amount  of  dues  payable  by  the  plain- 
tiff to  ftuch  subordinate  lodge  from  August 
24th,  1914,  up  to  and  inclusive  of  May,  1915 ; 
and  on  the  same  day  the  counsel  of  the  plain- 
tiff wrote  to  the  Grand  Lodge,  its  master 
and  secretary  by  registered  letter,  which  is 
filed  as  a  part  of  the  biU,  in  which  the  of- 
ficials to  whom  it  was  addressed  were  asked 
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that  the  matter  be  amicably  adjusted  by  the 
reinstatement  of  the  plaintiff  "as  a  member 
of  the  order  by  the  revocation  by  the  Grand 
Lodge  of  its  action  taken  ^Monday,  August 
17th."  "Thereupon  the  plaintiflf  will  still  be 
past  master  of  Enterprise  Lodge  No.  3,  and 
will  have  removed  the  stigma  which  attaches 
to  the  suspension  or  other  action  of  the  Grand 
Lodge."  In  this  letter  it  was  stated  that  the 
entire  proceedings  resulting  in  the  suspension 
of  the  plaintiff  was  absolutely  void  and  of  no 
effect.  [45]  They  were  further  asked  to  take 
up  the  matter  immediately  upon  receipt  of 
the  letter,  and  let  the  counsel  of  the  plaintiff 
know  their  "action  in  the  premises,"  with  the 
further  request  however,  that  should  they 
determine  to  allow  the  matter  to  stand,  to 
let  them  know  when  it  would  be  convenient 
for  them,  not  later  than  Wednesday,  May  5th, 
1915.  at  3  P.M.  at  the  house  of  said  grand 
secretary,  1636  Argyle  avenue,  that  he  might 
obtain  the  papers  in  the  case,  or  attested 
copies  of  such  papers;  and  further  gave  no- 
tice to  them  that  "If  said  request  be  refused, 
they  would  be  obliged  to  bring  appropriate 
proceedings  to  compel  the  production  and 
inspection  of  the  papers  and  proceedings  and 
the  minutes  of  the  Grand  Lodge,  which  are 
in  the  custody  and  possession  of  the  said 
grand  secretary." 

That  Charles  K.  Smith,  in  reply  to  the 
letter  to  him,  wrote  the  plaintiff  saying,  "I 
have  been  instructed  to  return  communication 
and  money  order."  But  no  reply  was  received 
to  the  letter  addressed  to  the  Grand  Lodge, 
itb  grand  master  and  grand  secretary,  either 
allowing  or  refusing  the  demands  of  the 
plaintiff. 

That  the  plaintiff,  by  the  by-laws  of  the 
'subordinate  lodge,  was  required  to  pay  fifty 
cents  per  month  as  dues,  and  the  last  of  these 
he  paid  in  the  month  of  August,  1914,  and 
''has  since  repeatedly  tendered  said  dues  to 
the  secretary  of  the  subordinate  lodge.  That 
by  virtue  of  the  payments  of  such  dues  he  is 
entitled  to  all  the  rights  and  privileges  in- 
cident to  the  membership  in  said  order, 
including  four  dollars  ($4.00)  per  week  as 
wages  for  a  period  of  fifteen  weeks  in  the 
event  of  sickness,  and  additional  wages  ac- 
cording to  the  best  judgment  of  the  sub- 
ordinate lodge  should  the  sickneaa  continue 
beyond  a  period  of  twenty-four  weeks  in  any 
one  calendar  year,  and,  moreover,  in  the 
event  of  .  .  .  death,  hie  legal  representa- 
tives are  entitled  to  reeeive  from  said  order, 
the  sum  of  fifty  dollars  ($50.00)  as  a  con- 
tribution by  the  lodge  for  his  funeral  ex- 
penses." 

The  bill  then  alleges  "That  your  orator 
further  avers  that  [46 J  he  has  been  guilty  of 
no  act  of  insubordination  to  any  superior 
officer,  and  that  he  did  or  has  done  no  act  or 
thing  in  violation  of  any  law  or  rule  of  the 


order;  that  the  action  taken  by  Enterprise 
Lodge  No.  3,  the  latter  part  of  October,  191S, 
was  the  action  of  the  said  subordinate  lodge; 
that  under  the  Constitution  and  By-laws  d 
the  said  Grand  Lodge,  no  charges  were  pre- 
fcrrable  by  said  grand  lecturer;  that  tbe 
hearing  had  in  the  month  of  January,  1914, 
b}'  said  board  of  (commissioners,  and  the 
action  taken  by  the  Grand  Lodge  in  Hagera- 
town  in  the  month  of  August,  1914,  was 
without  warrant  iit  law  or  in  fact;  that  the 
entire  proceedings  from  beginning  to  end,  to 
wit,  from  the  latter  part  of  October,  1913, 
purporting  to  be  done  by  the  Grand  Lodge, 
or  by  its  grand  master,  and  grand  secretary, 
are  wholly  inoperative,  and  void  under  the 
Constitution  and  By-laws  of  the  said  Grand 
Lodge ;  that  the  acts  of  'the  officials  of  the 
Grand  Lodge  have  caused  him  great  annoy- 
ance, inconvenience  and  damage  in  that  his 
suspension,  although  wholly  unwarranted, 
has  resulted  in  him  being  avoided  by  his 
fellow  [Masonic  brothers,  and  a  stigma  has 
been  attached  to -him  by  virtue  of  the  action 
of  said  Grand  Lodge  and  its  officials;  that 
such  action  is  not  known  to  other  members 
of  the  order  to  have  been  improper  and  un- 
founded, wherefore,  your  orator  has  been 
greatly  damaged  and  injured  among  his 
neighbors,  friends,  relatives  and  business  as- 
sociates,  and  otherwise  grievously  damaged 
and  injured." 

Among  the  prayers  of  the  bill  are: 

1st.  That  the  defendants,  the  Grand  Lodge, 
its  master  and  secretary  be  required  to  pro- 
duce for  the  inspection  of  the  plaintiff  and  the 
Court,  by  a  certain  date,  alf  books,  pi^rs, 
records  and  proceedings  in  the  custody  and 
possession  of  its  secretary  or  other  officials 
relating  to  the  charges  preferred  against  the 
plaintiff.  • 

2nd.  That  all  of  the  defendants,  except 
Burke,  may  be  required  to  show  cause,  if 
any  they  have,  why  the  suspension  of  the 
said  plaintiff  should  not  be  cancelled,  and 
why  he  should  not  be  reinstated  as  a  member 
and  as  a  past  master  of  said  subordinate 
lodge. 

[47]  3rd.  That  your  orator  may  be  entitled 
to  such  other  and  further  relief  as  the  nature 
of  his  case  may  require. 

To  this  bill  of  complaint  the  defendants  de- 
murred, and  the  demurrer  being  overruled, 
the  defendants  have  appealed  from  the  order 
overruling  the  same. 

The  chief  ground  of  the  demurrer,  as  it 
appears  from  the  record,  is  that  the  plaintiff 
did  not  exhaust  the  remedies  afforded  him  by 
the  constitution,  laws  and  regulations  of  the 
order  to  which  he  belonged,  before  invoking 
the  aid  of  a  Court  of  Equity. 

This  Court  said,  speaking  through  Chief 
Judge  Boyd,  in  Camp  No.  6,  etc,  v.  Arring- 
ton,  107  Md.  323,  68  Atl.  548,  that  "although 
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the  decifiiona  in  some  other  juri8dioti<ms  are 
to  the  contrary,  the  general  rule  is  thoroughly 
eetabliflhed  in  this  State  that  a  member  of  a 
beneficial  association  cannot,  in  the  absence 
of  fraud,  reaort  to  the  courts  for  relief,  when 
there  is  a  by-law  or  rule  in  force,  which  re- 
quires him  to  exhaust  the  remedies  furnished 
by  the  association.  Anacosta  Tribe,  No.  12, 
etc.  ▼.  Murbach,  13  Md.  01;  Osceola  Tribe, 
No.  11,  etc.  V.  Schmidt,  57  Md.  98;  Triesler 
V.  Wilson,  89  Md.  177;  Donnelly  v.  Supreme 
Council,  etc.  106  Md.  425." 

In  this  case,  however,  our  attention  has  not 
been  called  to,  and  we  are  unable  to  find  after 
careful  examination  of  the  by-laws,  rules  and 
constitution  of  the  order,  any  by-law,  rule  or 
provision  of  its  constitution  affording  to  the 
plaintiff  the  remedy  or  relief  sought  by  this 
bill. 

Section  2  of  Article  5  of  the  Constitution 
provides:  ''It  shall  not  be  competent  for  a 
lodge  to  try  its  master.  Any  five  members 
of  the  lodge  or  the  district  deputy  grand  mas- 
ter, may,  however,  impeach  him  before  the 
grand  master,  who  shall  order  an  investiga- 
tion of  the  charges;  and  if,  in  his  opinion  they 
are  well  founded  and  of  a  character  to  justify 
the  proceeding,  he  may  suspend  the  delin- 
quent and  summon  him  to  appear  at  the 
ensuing  meeting  of  the  Grand  Lodge,  to  show 
cause  why  he  should  not  be  dealt  with  accord- 
ing to  the  regulations  and  usages  in  such 
cases  established." 

[46]  Article  6  of  the  Constitution  is  upon 
"Appeals  and  Restoration,"  but  in  this  article 
there  is  found  no  provision  furnislung  the 
relief  he  sought  by  the  plaintiff,  and  as  we 
have  said,  we  have  been  unable  to  find  any 
by-law,  rule  or  provision  of  the  Constitution 
of  the  order  affording  him  such  relief,  and 
the  appellant  in  his  brief  has  cited  none  to 
us. 

The  plaintiff  at  the  time  the  charges  were 
preferred  against  him  was  the  master  of  the 
subordinate  lodge.  The  grand  lecturer, 
though  not  named  as  one  authorized  to  do  so 
by  the  Constitution  of  the  order,  preferred 
charges  against  him.  These  charges  were 
made  to  the  grand  master,  and  he  appointed 
a  conunittee  to  investigate  them.  This  com- 
mittee proceeded  with  its  duties  under  such 
appointment,  and  the  plaintiff  appeared  be- 
fore them,  and  after  denying  their  right  to 
hear  and,  determine  said  charges,  offered  evi- 
dence in  his  behalf. 

This,  as  disclosed  by  the  bill,  was  the  last 
that  he  knew  of  these  proceedings  until  in- 
formed by  the  master  of  the  Grand  Lodge  that 
he  had  been  suspended  from  the  order  and 
deprived  of  the  honor  of  past  master. 

The  above  quoted  section  2  of  Article  5  of 
the  Constitution  provides  that,  if,  after  in- 
vestigation, the  charges,  in  the  opinion  of 
the  grand  master,  are  well  founded  and  of  a 


character  to  justify  the  proceeding,  "he  may 
suspend  the  delinquent  and  summon  him  to 
appear  at  the  ensuing  meeting  of  the  Grand 
Lodge,  to  show  cause  why  he  should  not  be 
dealt  with  according  to  the  regulations  and 
usages  in  such  cases  established." 

The  notice  to  him  of  his  suspension  stated 
in  substance,  that  the  commissioners  appoint- 
ed to  investigate  the  charges,  had  recommend- 
ed his  suspension  and  that  the  Grand  Lodge 
had  approved  of  such  recommendation. 

If  in  pursuance  of  the  above  provision  the 
plaintiff  was  suspended  by  the  grand  master, 
he  was  not  summoned  to  appear  at  the  ensu- 
ing meeting  of  the  Grand  Lodge  as  required 
by  such  provisions,  and  was  not  informed  that 
at  such  meeting  of  the  Grand  Lodge  the 
charges  so  made  agains^  him  would  be  con- 
sidered by  it,  and  thus  had  no  opportunity 
[49]  to  defend  himself  in  that  body,  against 
such  charges.  This  was  in  violation  of  the 
rules  of  the  order  in  establishing  the  proce- 
dure to  be  followed  by  it  in  such  cases. 

There  is  no  provision  in  the  by-laws  or 
rules  of  the  order,  so  far  as  we  have  been 
able  to  find,  providing  for  an  appeal  in  a 
case  like  the  one  before  us,  nor  is  there  anv 
procedure  pointed  out  by  which  he  may  be 
reinstated. 

In  matter  of  discipline,  doctrine  and  in- 
ternal policy  of  the  organization  the  rules 
by  which  the  members  have  agreed  to  be 
governed  constitute  the  charter  of  their 
rights,  and  courts  will  decline  to  take  cog- 
nizance of  any  matter  arising  under  these 
rules.  Whether  the  rules  have  been  violated, 
or  whether  a  member  has  been  guilty  of  con- 
duct which  authorizes  an  investigation,  by  the 
association,  or  the  imposition  of  the  penalty 
prescribed  by  it,  is  eminently  fit  for  the  asso- 
cation  itself  to  determine,  and,  if  the  investi- 
gation is  in  accordance  with  its  rules,  the 
party  charged  has  no  ground  of  complaint, 
since  it  is  but  carrying  into  effect  the  agree- 
ment he  made  when  he  became  a  member  of. 
the  association.  Lawson  v.  Hewell,  118  CaL 
619,  50  Pac.  763,  49  L.R.A.  400.  But  where, 
as  in  this  case,  it  is  shown  that  the  proceed- 
ings instituted  against  him  have  not  been 
conducted  in  accordance  with  the  prescribed 
rules  of  procedure  in  such  cases,  and  that  in 
violation  of  such  rules  he  has  been  given  no 
opportunity  to  appear  and  defend  himself 
before  the  tribunal  which  is  to  hear  and  de- 
termine the  charges  preferred  against  him, 
the  Court  when  called  upon  will  not  hesitate 
to  interfere  in  his  behalf  against  the  invasion 
of  such  rights.  Zeliff  v.  Grand  Lodge,  etc. 
53  N.  J.  L.  537,  22  Atl.  63,  and  other  cases 
cited  in  note  to  McGuinness  v.  Court  Elm 
City  No.  1,  3  Am.  &  Eng.  Ann.'  Cas.  211, 
78  Conn.  43^  60  Atl.  1023. 

The  plaintiff  is  entitled,  upon  the  allegation 
of  the  bill,  to  at  least  some  of  the   relief 
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sought  by  it,  and  we  will  therefore  affirm  the 
order  of  the  lower  Court  in  overruling  the  de- 
murrer to  the  bill. 

Order  affirmed  and   case   remanded,  with 
costs  to  the  appellee. 


VOTE. 

Beooume  to  Courts  by  Members  of 
Benevolent,  Beneficial  and  Similar 
Associations,  to.  Protect  Property 
Biffbts. 

Introductory,  1178. 
General  Rule,  1178. 
Limitation    of    Rule,    1180. 


Introductory. 

The  earlier  cases  involving  the  right  of  re- 
course to  the  courts  by  members  of  benevolent, 
1)eneficial  or  similar  associations  to  protect 
property  rights,  are  collected  in  the  notes  to 
MeGuinness  v.  Court  Elm  City  No.  1,  3  Ann. 
Cas  209;  Pennsylvania  Co.  v.  Reager,  Ann. 
Cas.  1915B  312;  and  Robinson  v.  Templar 
Lodge,  59  Am.  St.  Rep.  193.  The  present 
note  is  intended  to  review  the  recent  cases. 

General  Rule. 

Where  no  property  rights  are  involved,  the 
action  of  a  voluntary  association  in  expelling 
or  suspending  a  member  as  a  matter  of  the 
Internal  discipline  of  the  association  is  not 
subject  to  judicial  interference.  Smith  v. 
Merriott,  130  Md.  447,  100  Atl.  731.  And  see 
Brown  v.  Harris  County  Medical  Soc.  (Tex.) 
194  S.  W.  1179. 

Even  where  membership  in  an  association 
gives  property  rights  a  member  must  exhaust 
all  the  remedies  provided  by  the  association 
before  resorting  to  the  courts  for  protection. 
Wise  V.  Chicago,  etc.  R.  Co.  133  Minn.  434, 
158  N.  W.  711;  Wilber  v.  Lincoln  Aerie  No. 
147,  99  Neb.  428,  156  N.  W.  668;  People  v. 
Philip  Bernstein  Sick,  etc.  Soc.  161  App.  Div. 
823,  146  N.  Y.  S.  886;  Lazic  v.  National 
Croatian  Soc.  64  Pa^  Super.  Ct.  169;  Rquthier 
V.  L' Alliance  Nationale,  48  Quebec  Super.  Ct. 
193. 

In  Routhier  v.  L'AIIiance  Nationale,  48 
Quebec  Super  Ct.  193,  it  appeared  that  the 
plaintiff,  who  was  a  member  of  the  defend- 
ant benefit  association,  made  a  claim  for 
certain  benefits  which  was  refused  by  the 
executive  council  of  the  association.  Instead 
of  appealing  from  such  decision  to  the  gen- 
eral council  of  the  society  in  accordance  with 
the  rules,  he  wrote  two  letters,  through  his 
attorneys,  making  such  claim  which  was  re- 
jected. The  court  held  this  to  be  a  substan- 
tial compliance  with  the  rule  which  required 
a  member  to  exhaust  all  tiie  remedies  pro- 


vided by  the  society  before  hringiDg  an  action 
at  law;  and  furthermore  that,  inaamidi  as 
the  society  appeared  before  the  court  and 
joined  issue  upon  the  merits  of  the  action 
and  took  part  in  the  trial,  it  thereby  sub- 
mitted itself  to  the  jurisdiction  of  the  court. 

In  People  v.  Philip  Bernstein  Sick,  etc.  Soc 
161  App.  Div.  823,  14C  N.  Y.  S.  886,  an 
application  for  a  writ  of  mandamus,  it  ap- 
peared that  the  relator  was  expelled  for  the 
nonpayment  of  dues  because  he  refused  to 
pay  at  the  same  time  for  picnic  tickets, 
claiming  there  was  no  provision  in  the  con- 
stitution or  by-laws  authorizing  the  assess- 
ment on  members  for  picnic  tickets,  and  that 
by  his  expulsion  he  was  deprived  of  certain 
financial  benefits.  The  defendant  claimed 
that  he  had  a  complete  remedy  within  the 
society,  but  the  court  held  that  t^e  remedy 
did  not  apply  to  expulsion  for  nonpayment  of 
dues,  saying:  "The  claim  is  also  made  that 
he  had  a  complete  remedy  within  the  society, 
which  he  did  not  invoke.  This  is  based  upon 
a  by-law,  which  reads  as  follows:  That 
when  a  member  is  against  the  decision  of  the 
society  and  desires  to  appeal  he  must  so 
announce  at  the  same  meeting,  and  at  the 
next  meeting  file  a  written  appeal  wlrieh  the 
president  shall  cause  to  be  read  before  the 
meeting,  and  if  the  majority  are  of  the  opin- 
ion that  an  injustice  was  done  to  the  member, 
or  that  the  decision  is  contrary  to  the  con- 
stitution the  matter  shall  be  taken  up  de 
novo.'  I  am  of  opinion  that  that  by-law  is 
not  applicable  to  an  expulsion  for  nonpay- 
ment of  dues,  which  under  the  constitution 
results  from  the  nonpayment  of  such  due.^, 
without  a  formal  vote  of  tlie  society.  .  .  . 
The  relator  presents  a  prima  facie  case  of 
illegal  expulsion  for  nonpayment  of  dues 
duly  tendered.  It  appears  presumptively  thai 
he  was  under  no  legal  obligation  to  pay  for 
the  picnic  tickets,  and  that  he  could  not  law- 
fully be  assessed  therefor  or  expelled  for  the 
nonpa^'uient  thereof,  as  for  the  nonpayment 
of  an  assessment.  These  matters  having  been 
put  in  issue  but  not  conclusively  met  by  the 
answering  afiSdavit,  a  proper  case  is  presented 
for  an  alternative  writ." 

In  Wilbur  v.  Lincoln  Aerie  No.  147,  99 
Neb.  428,  166  N.  W.  668,  an  action  brou^^t 
to  compel  the  plaintiff's  reinstatement  as  a 
member  in  good  standing  in  the  defendant 
order,  it  appeared  that  the  plaintiff  was  ac- 
cused of  attempting  to  obtain  sick  benefits 
by  improper  means.  Charges  wm«  preferred, 
a  trial  had,  and  the  plaintiff  found  guilty. 
It  appeared  that  the  plaintiff  did  not  exhaust 
all  the  methods  provided  by  the  organintion 
in  such  cases  before  resorting  to  the  courts, 
and  the  court  held,  tiierefore.  that  it  did  not 
have  jurisdiction  to  try  the  case,  saying: 
''Wilbur  seems  to  have  been  given  twenty-foar 
hours  to  prepare  for  trial.    Considering  the 
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aerions  character  of  the  charges  made  against 
him,  it  may  well  be  questioned  whether  the 
time  given  in  the  notice  was  sufficient,  but, 
in  the  Tiew  that  we  take  ol  the  matter,  we 
need  not  further  discuss  the  merits  of  the 
proceedings  in  the  aerie.  We  think  it  is  the 
law  that  the  party  disciplined  by  his  lodge 
must  appeal  from  any  punishment  or  penalty 
imposed  upon  him  to  the  last  officer  in  the 
lodge  or  body  in  the  lodge  to  whom  an  appeal 
lies  before  he  o^i  resort  to  the  courts  of  the 
state,  except  where  the  liabilily  is  a  simple 
obligation  to  pay  money.  Article  31  of  the 
constitution  for  subordinate  aeries  provides 
that  questions  arising  in  a  subordinate  aerie 
shall,  in  the  first  instance,  be  decided  by  the 
worthy  president  of  the  aerie.  Then  the  right 
of  appeal  is  given  from  an  adverse  decision 
to  either  party.  This  appeal  lies  from  the 
worthy  president's  decision  to  the  judgment 
of  the  aerie,  in  which  case  a  two-thirds  vote 
of  the  members  present  shall  be  required  to 
overrule  such  decision.  Then  from  the  deci« 
sion  of  the  aerie  an  appeal  is  given  to  the 
grand  worthy  president.  In  this  case  that 
appeal  was  taken,  but  no  appeal  was  taken 
to  the  grand  aerie  from  the  decision  of  the 
grand  worthy  president.  The  provision  dis- 
regarded is  the  one  providing  for  an  appeal 
to  the  grand  aerie  at  its  next  annual  session. 
That  is  the  last  appeal  provided  for  by  the 
constitution.  That  this  appeal  was  not  taken 
denies  to  Wilbur  the  final  consideration  of  his 
case  by  the  courts.  Wilhur  seems  to  have 
been  indifferent  to  his  own  welfare  and  negli- 
gent in  matters  of  importance  to  himself.  He 
failed  to  attend  the  aerie  whdi  cited  to  ap- 
pear, and  he  failed  to  appeal  to  the  grand 
aerie  after  he  had  been  expelled." 

In  Wise  v.  Chicago,  etc.  R.  Co.  supra,  an 
action  to  recover  on  a  certificate  of  member- 
.ship  in  the  relief  department  of  the  defend* 
ant  company,  the  defendant  claimed  that  the 
plaintiff  did  not  exhaust  all  the  remedies  pre- 
scribed by  the  department  before  resorting  to 
the  courta.  The  court  said:  ''A  rule  of  the 
relief  department  provided  for  an  appeal 
within  the  department.  All  controversies 
were  to  be  sulnnitted  within  sixty  days  after 
an  appeal  to  the  decision  of  the  superintend- 
ent and  his  decision  was  final,  unless  an  ap- 
peal was  taken  to  the  committee  within  thirty 
days,  and  the  decision  of  the  committee  was 
final.  We  find  no  decision  adverse  to  the 
plaintiff  from  which  an  appeal  could  have 
been  taken  to  the  superintendent.  No  action 
had  been  taken  by  any  official  of  the  order. 
The  answer  suggests  that  the  injury  did  not, 
in  the  opinion  of  the  medical  cdficers  of  the 
order,  necessitate  the  amputation  of  the  plain* 
tiff's  hand  at  the  wrist.  So  far  as  the  medi- 
cal officers  took  any  part  they  acquiesced  in 
the  doing  of  what  was  done.  They  decided 
nothing  adversely.    An  application  for  relief 


was  made  to  the  superintendent  and  he  re- 
fused to  act.  There  was  no  opportunity  for 
getting  beyond  him  by  appeal,  for  he  made 
no  decision.  He  refused  to  consider.  We 
hold  that  an  appeal  was  unnecessary." 

In  Most  Worshipful  United  Grand  Lodge, 
etc.  V.  Lee,  131  Md.  681,  103  Atl.  88,  which 
was  a  second  appeal  in  the  reported  case,  the 
$ame  rule  was  applied  in  a  case  involving  no 
property  rights,  the  court  saying:  "Lee  did 
not  avail  himself  of  section  1,  article  0  of 
the  constitution  by  appealing  to  the  grand 
lodge,  from  the  decision  of  his  lodge,  and 
thus  exhaust  the  remedies  furnished  by  the 
association,  but  sought  from  the  courts  relief, 
not  from  the  action,  just  spoken  of,  by  the 
subordinate  lodge,  but  relief  from  the  action 
of  the  grand  lodge  in  its  proceedings,  upon 
the  ground  that  they  were  null  and  void.  We 
are  not  holding  that  the  action  of  the  sub- 
oidinate  lodge  in  imposing  conditions  upon 
his  reinstatement  was  either  right  or  wrong, 
but  we  are  holding  that,  in  the  absence  of 
fraud,  before  he  could  ask  a  court  of  equity 
to  decide  that  question,  he  should  have  ap- 
pealed to  the  grand  lodge  and  have  had  an 
adverse  decision  from  it.  Camp  No.  6  v.  Ar- 
rington,  107  Md.  319.  We  are  fully  satisfied 
from  the  testimony  that  the  proceedings  by 
the  grand  lodge  were  regular  and  in  con- 
formity with  the  rules,  and  that  the  appellee 
v;a9  given  every  opportunity  to  appear  and 
defend  himself,  of  which,  in  fact,  he  twice 
availed  himself,  ilnd  that  he  has  no  cause  of 
complaint  upon  which  he  can  call  upon  a 
court." 

It  has  been  held  that  where  proceedings  con- 
ducted by  those  duly  appointed  by  beneficial, 
benevolent  and  similar  associations  to  try 
members  and  adjust  their  claims  have  been 
fairly  carried  on,  without  fraud,  and  in  ac- 
cordance with  the  rules  of  the  association, 
the  decisions  rendered  therein  will  not  be  in- 
terfered with  by  the  courts.  Reager  v.  Penn- 
sylvania Co,  169  Ky.  479,  184  S.  W.  396; 
Nelson  v.  Atlantic  Coast  Line  R.  Co.  167  N. 
C.  185,  83  S.  E.  322;  Brown  v.  Harris  County 
Medical  Soc.  (Tex.)  194  S.  W.  1179. 

In  Reager  v.  Pennsylvania  Co.  supra,  it 
appeared  that  Reager,  an  injured  employee, 
was  a  member  of  the  voluntary  relief  de- 
partment of  the  Pennsylvania  lines  which  pro- 
vided for  sick  and  accident  benefits.  He 
agreed  to  be  bound  by  the  regulations  of  the 
department  which  provided  that  all  disputes 
should  be  referred  to  the  superintendent  of 
the  relief  department  with  an  appeal  to  the 
advisory  committee.  Ignoring  the  decision 
of  the  superintendent  and  of  the  advisory 
committee,  he  filed  an  action  against  the  de- 
fendant for  failure  to  pay  him  accident  bene- 
fits after  a  certain  date.  He  sulisequently 
died  and  the  action  was  revived  in  the  name 
of  his  administratrix.    An  attempt  was  made 
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to  set  aside  the  judgment  of  the  advisory 
committee  on  the  ground  that  it  was  made 
through  fraud.  The  court  said :  "  'As  be- 
tween the  parties  and  their  privies,  an  award 
is  entitled  to  that  respect  which  is  due  to 
the  judgment  of  a  court  of  last  resort.  It 
is,  in  fact,  a  final  adjudication  by  a  court  of 
the  parties'  own  choice,  and  until  impeached 
upon  sufficient  grounds,  in  an  appropriate 
proceeding,  an  award,  which  is  regular  on  its 
face,  is  conclusive  upon  the  merits  of  the  con- 
troversy submitted,  and  it  is  not  for  the 
courts  to  otherwise  inquire  whether  the  de- 
termination was  right  or  wrong,  for  the  pur- 
pose of  interfering  with  it,  unless  such  power 
has  been  specially  vested  in  them  by  statute, 
or  unless  the  parties  have  intended  that  the 
award  shall  not  be  final  and  conclusive.'  If 
the  arbitrators  only  determine  the  questions 
submitted  to  them,  and  do  not  go  beyond  the 
terms  of  the  submission,  a  mistake  of  judg- 
ment in  their  conclusions  as  to  the  weight  to 
be  given  to  facts  embraced  in  the  testimony, 
if  their  conclusions  are  honestly  arrived  at, 
is  not  a  ground  for  setting  aside  the  decision. 
The  same  rule  applies  to  alleged  mistakes  of 
law  as  well  as  of  facta.  Budd  v.  Jones,  4  Dana 
(Ky.)  229;  Galbreaith  v.  Galbreaith,  10  Ky. 
L.  Rep.  935;  Johnson  v.  Dulin,  10  Ky.  L. 
Rep.  403;  Whittaker  v.  Wallace,  1  Ky.  L. 
Rep.  (abstract)  271;  Harding  v.  Wallace,  8 
B.  Monn.  (Ky.)  536;  Lillard  v.  Casey,  2  Bibb 
(Ky.)  459.  Even  where  arbitrators  have  ad- 
mitted illegal  evidence,  it  is  not  a  ground  for 
impeaching  their  award,  unless  it  appears 
that  the  decision  was  so  based  upon'  the  im- 
proper evidence,  that  but  for  it  the  decisioxi 
would  have  been  other  than  the  one  made. 
A  gross  and  palpable  mistake  as  to  the  law 
or  facts,  which  will  constitute  evidence  of 
misconduct  or  undue  partiality,  however,  is 
a  ground  of  impeachment  of  an  award. 
Fraud,  corruption,  or  misconduct  of  the  arbi- 
trators, or  fraud  used  by  one  of  the  parties 
in  securing  an  award  will  vitiate  the  decision. 
Arbitrators  are  not  expected  or  required  to 
always  follow  the  strict  and  technical  rules 
of  law,  but,  if  they  have  due  regard  for  tlie 
rights  of  the  parties  and  natural  justice,  it 
is  sufficient.  The  evidence  offered  in  the 
court  below  fails  to  show  that  the  advisory 
committee,  in  arriving  at  their  decision,  were 
laboring  under  any  mistake  as  to  the  actual 
facts  of  the  case.  It  is  only  a  question  of 
fact  which  it  was  called  upon  to  decide,  and 
hence  there  was  no  evidence  of  any  mistake 
of  law.  While  a  court  or  other  set  of  men 
might  have  arrived  at  a  different  conclusion 
from  the  facts  submitted,  there  is  no  evidence 
of  such  a  gross  or  palpable  mistake  in  judg- 
ment as  to  be  evidence  of  misconduct  of  par- 
tiality on  the  part  of  the  members  of  the 
committee.  It  seems  that  they  considered  all 
the  evidence  of  the  facts  in  the  case  which 


w^as  submitted  to  them,  and  there  is  nothing 
in  the  evidenoe  heard  upon  the  trial  in  the 
circuit  court  which  proves  any  fraud,  oormp- 
tjon,  or  misconduct  of  the  members  of  the 
committee  in  making  the  decision,  or  any 
fraud  upon  the  part  of  the  prevailing  party, 
which  affected  the  decision  of  the  committee. 
Before  a  court  is  authorized  to  set  aside  an 
award,  the  evidenoe  supporting  the  grounds 
of  impeachment  must  be  clear  and  strong. 
Johnson  v.  Ihiiin,  supra.  Henoe,  the  trial 
court  did  noi  err  in  directing  a  verdict  for 
the  appellees.  The  original  petition  was  a 
suit  upon  the  contract  embraced  in  the  cer- 
tificate of  membership  of  Reager  in  the  volun- 
tary relief  department,  and  neither  it  nor 
any  of  the  amendments  to  the  petition  men- 
tioned the  fact  of  the  decision  of  the  ad- 
visory committee,  nor  soiight  to  have  it  im- 
peached, which  appears  must  have  been  done 
by  either  a  petition  or  an  amended  petition. 
No  relief  was  asked  in  the  suit  in  the  way 
of  setting  aside  the  decision,  either  <m  ac- 
count of  fraud  or  mistake  nor  was  any  action 
instituted  or  maintained  for  that  purpose. 
Under  sections  2515  and  2519,  Kentucky 
Statutes,  an  action  for  relief  from  fraud  or 
mistake  must  in  all  cases  be  instituted  with- 
in five  years  from  the  discovery  of  the  per- 
petration of  the  fraud  or  the  making  of  the 
mistake,  and  when  the  action  for  that  pur- 
pose is  not  instituted  until  more  than  ^ve 
years,  after  the  commission  of  the  fraud  or 
mistake,  it  must  appear  that  by  the  exercise 
of  reasonable  diligence  it  could  not  have  been 
sooner  discovered.  Provident  Sav.  L.  Assur. 
Soc.  V.  Witherm^  132  Ky.  541 ;  Bennett  Jellico 
Coal  Co.  V.  East  Jellico  Coal  Co.  152  Ky.  838 ; 
Dye  V.  Holland,  4  Bush  (X.  Y.)  635;  Lexing- 
ton, etc.  R.  Co.  V.  Bridges,  7  B.  M.  556;  Green 
V.  Solman  [63  S.  W.  270],  23  Ky.  L.  Rep.  517; 
Cavanaugh  v.  Britt,  90  Ky.  273.  The  reply 
of  the  appellant  did  not  contain  any  allega- 
tion that  the  alleged  fraud  or  mistake  was 
not  known  from  the  time  the  decision  was 
rendered,  or  that  it  had  been  discovered  with- 
in five  years  last  past,  or  by  the  exercise  of 
reasonable  diligence  it  could  not  have  been 
sooner  discovered." 

lAntUation  of  Rule. 

Where  the  proceedings  held  by  boievolent, 
beneficial  and  similar  associations  are  not 
conducted  according  to  the  rules  laid  down 
by  them  or  are  carried  on  contrary  to  law 
and  the  fundamental  principles  of  justice,  the 
member  need  not  exhaust  the  remedies  pre- 
scribed by  such  associations  before  resorting 
to  the  courts.  Waymian  v.  Perseverance 
Lodge,  etc.  [1917]  1  K.  B.  (Eng.)  677,  116  L. 
T:  X.  S.  14,  33  Times  L.  Rep.  90,  86  L,  J. 
K.  B.  243;  Fales  v.  Musicians'  Protective 
Union,  etc,    (R.  I.)    99  Atl.  823;    Smith  t. 
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Merriott,  ISO  Md.  447,  100  Atl.  731;  Bur- 
master  V.  Alwin,  138  Minn.  383,  165  N.  W. 
135;  Reid  v.  Oneida  County  Medical  Soc.  156 
X.  Y.  S.  780;  Brown  v.  Harris  County  Medi- 
cal Soc.  (Tex.)  194S.  W.  1179.  And  see  the 
reported  case.  See  also  Grass!  v.  (VRourke, 
«9  Misc.  234,  153  N.  Y.  8.  493. 

In  Wayman  v.  Perseverance  Lodge,  etc.  su- 
pra, the  action  was  brought  to  obtain  a  dec- 
laration that  a  resolution  of  expulsion  was 
ultra  vires  and  void  and  that  the  complain- 
ant was  still  ^  member  of  the  society.  It 
appeared  that  while  the  complainant  was 
away  on  military  duty  a  complaint  was  made 
against  him  of  having  misapplied  the  so- 
ciety's funds  which  he  denied.  Later,  with- 
out giving  him  any  notice  of  an  intention  to 
hold  an  inquiry,  without  formulating  any 
charge  against  him,  and  without  hearing  him, 
the  committee  of  management  passed  a  reso- 
lution expelling  him.  There  was  a  provision 
for  referring  disputes  to  arbitration.  It  was 
held  that  the  committee  had  adjudicated  on 
the  question  without  referring  it  to  arbitra- 
tion and  that  it  had,  by  so  doing,  disregarded 
the  rules  of  the  association  and  the  funda* 
mental  principles  of  justice.  The  court  said: 
'*The  question  that  we  have  to  decide  is 
whether  the  learned  county  court  judge  had 
jurisdiction  to  entertain  the  claim,  which 
was  for  a  declaration  that  the  resolution 
was  ultra  vires  and  void.  The  appellant  re- 
lied mainly  on  the  deoiftion  of  the  House  of 
Lords  in  Andrews  v.  MHchell  [1905]  A.  C. 
78,  and  a  dictum  of  Lord  Loreburn,  L.C.,  in 
Catt  V.  Wood  [1910]  A.  C.  404,  406.  In  the 
former  case  it  was  held  that,  notwithstandinpr 
the  enactment  that  disputes  must  be  referred 
to  arbitration  and  that  the  award  shall  be 
final  and  binding  on  the  parties,  an  action 
may  be  brought  in  the  county  court  by  a 
member  of  a  friendly  society  who  has  been  ex- 
pelled by  a  resolution  of  the  arbitration  com- 
mittee if  the  rules  have  not  been  observed, 
and  if  the  fundamental  principles  of  justice 
have  been  disregarded.  In  that  case  no  no- 
tice of  the  charge  on  which  he  was  expelled 
had  been  given  to  the  member  as  required 
by  the  rules,  and  the.  member  had  not  been 
lieard  on  the  question  whether  he  had  com- 
mitted the  offense.  .Tlie  only  importance  of 
Catt  V.  Wood  [1910]  A.  C.  404,  406,  is  that 
Lord  Loreburn,  L.S.,  while  holding  that  the 
dispute  there  was  one  that  must  be  referred 
to  arbitration,  recognized  the  principle  acted 
on  in  Andrews  v.  Mitchell  [1905]  A.  C.  78, 
namely,  that  the  court  could  interfere  if  the 
arbitration  committee  was  guilty  of  the 
'technical*  misconduct  which  was  established 
in  that  case.  The  amending  section  of  the 
Act  of  1908  was  called  to  their  Lordships*  at- 
tention, and  was  not  regarded  as  in  any  way 
affecting  that-  principle.  Now,  does  the  same 
principle  apply  to  the  resolution  which  was 


passed  by  the  management  committee  in  this 
case?  It  is  said  for  the  appellant  that  it 
does,  because  they  have  adjudicated  on  the 
dispute,  and  they  have  done  so  in  defiance  of 
the  rules  which  required  the  dispute  to  be 
referred  to  arbitration,  and  they  have,  as  the 
arbitration  committee  had  done  in  Andrews 
v.  Mitchell  [1905]  A.  C.  78,  disregarded  the 
fundamental  principles  of  justice.*'  The  court 
also  said:  "If  the  committee  acted  judicial- 
ly, as  in  my  opinion  they  did — ^I  think  there 
is  no  doubt  that  the  county  court  judge  had 
jurisdiction.  There  has  been  the  same  kind 
of  misconduct  as  there  was  in  Andrews  v. 
Mitchell  [1905]  A.  C.  78,«and  it  can  make  no 
difference  whether  the  tribunal  so  acting  was 
the  management  committee  or  the  arbitration 
committee.  <The  decision  was  not  a  dcfcision 
which  the  law  can  recognize,  and  the  court 
can  clearly  restrain  the  society  from  enforcing 
their  order.  But  if  the  societv  did  not  'ad- 
judicate*  in  the  proper  sense,  if  they  merely 
asserted  that  the  appellant  had  misapplied 
the  funds  and  expelled  him,  the  appellant 
was  in  my  opinion  equally  entitled  to  apply 
to  the  court  to  declare,  the  order  of  expulsion 
a  nullity  under  the  circumstances  of  this 
case.  Even  on  this  assumption  the  society 
have  acted  in  direct  opposition  to  the  rules. 
There  was,  as  I  have  said,  a  dispute.  The 
statutes  and  the  rules  on  the  same  assumption 
require  tliat  it  shall  be  referred  to  arbitra- 
tion. The  statutes  and  the  rules  bind  the 
society  as  much  as  they  bind  the  member. 
They  had  no  jurisdiction  to  make  an  order 
until  the  dispute  had  been  settled  and  it  had 
been  established  by  an  order  of  the  only  com- 
petent tribunal,  the  arbitrators,  that  the  ap- 
pellant had  misapplied  the  funds.  If  this 
resolution  was  a  nullity,  as  even  in  this  view 
it  was,  the  appellant  was,  I  think,  entitled  to 
have  it  so  declared,  and  to  have  the  real 
dispute,  namely,  whether  he  did  misapply 
the  funds,  settled  by  the  arbitrators.  To  hold 
otherwise  would  impose  a  most  unjust  burden 
on  the  appellant.  The  appellant,  if  the  rules 
had  been  observed,  would  have  gone  before  the 
arbitration  committee  as  a  member  of  the 
society,  and  as  an  innocent  member,  with  the 
onus  upon  the  society  of  proving  his  guilt. 
But  with  the  decision  or  resolution  of  the 
society  standing  against  him  the  appellant 
would  have  to  go  before  the  arbitrators  as 
one  who  had  ceased  to  be  a  member,  with  the 
stigma  of  guilt  upon  him,  and  also  with  the 
onus  on  him  of  proving  that  the  resolution 
was  ultra  vires  and  void.  This  seems  to  me 
to  be  clear  when  one  remembers  what  the  dis- 
pute was  which  was  before  the  county  court 
judge,  and  which  it  is  said  he  ought  to  have 
taken  before  the  arbitrators.  That  dispute 
was,  not  whether  he  was  innocent  or  guilty, 
but  whether  the  resolution  was  ultra  vires 
and  void.     It  was  argued  that  because  the 
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appellant  could  go  before  the  arbitrators  he 
had  a  remedy.  So,  it  was  contended  in  An- 
drewa  v.  Mitchell  [1905]  A.  G.  78,  had  the 
member  there.  He  could  have  appealed.  It 
was  held  t^at  that  was  no  answer,  and  in 
my  opinion  it  was  no  answer  in  this  case. 
In  truth,  I  think  he  had  no  efifective  remedy. 
As  I  have  said,  his  position,  if  he  has  to  arbi- 
trate while  the  resolution  stands,  is  very 
different  from  what  it  would  have  been  if 
the  rules  of  the  society  had  been  observed. 
The  importance  of  following  the  rules  before 
a  member  is  expelled  was  emphasized  by  Lord 
Davey  in  Andrews  v.  Mitchell  [1905]  A.  C. 
78,  82,  in  these  terms:  'It  is  a  serious  thing 
to  expel  a  man  from  a  society  of  which  he 
has  been  a  member,  I  tiiink  it  was  stated  In 
this  case,  for  eighteen  years,  or  something  of 
that  kind,  and  who  has  no  doubt  paid  his 
subscriptions  for  a  long  period.  And  although 
such  a  power  is  necessary  for  the  due  ad- 
ministration and  harmonious  working  of  the 
society,  and  a  power  for  that  purpose  is 
therefore  properly  given  by  the  rules,  it  ought 
always  to  be  exercised  in  accordance  with  the 
conditions  imposed  by  the  rules.' " 

In  Fales  v.  Musicians'  Protective  Union, 
etc.  (R.  I.)  99  Atl.  823,  it  appeared  that  the 
complainant  was  tried  for  violation  of  cer- 
tain rules  of  the  union  and  expelled.  He  took 
no  appeal  within  the  union,  but  brought  suit 
for  reinstatement.  The  court  said:  "As  is 
implied  in  the  authorities,  supra,  where  the 
proceeding  is  not  pursuant  to  the  rules  and 
laws  of  the  society,  or  the  proceeding  was 
not  in  good  faith,  or  where  there  is  anything 
in  the  proceeding  in  violation  of  the  laws  of 
the  land,  so  as  to  render  the  proceeding  void, 
the  exhaustion  of  the  remedy  by  appeal  with- 
in the  society  is  not  necessary.  Thus  in 
Langnecker  v.  Grand  Lodge,  etc.  Ill  Wis. 
279,  87  N.  W.  293,  56  L.R.A.  185,  87  Am. 
St.  Rep.  860,  where  it  was  conceded  that  the 
proceeding  to  expel  the  member  from  the  de- 
fendant order  waa  void,  it  was  contended  that 
nevertheless  his  remedy  was  by  appeaL  The 
court  (111  Wis.  283,  87  N.  W.  294,  55  L.R.A. 
186,  87  Am.  St.  Rep.  860)  said:  'It  is  con- 
ceded that  the  proceeding  to  expel  Richter 
from  the  defendant  order  was  void,  but  it  is 
said  his  remedy  was  by  appeal.  No  reason 
is  perceived  why  the  rule  does  not  apply,  as 
contended  by  respondent's  counsel,  that  an 
appeal  from  an  inferior  to  a  superior  tribunal 
to  avoid  the  effect  of  an  absolutely  void  pro- 
ceeding is  unnecessary.  So  far  as  we  have 
been  able  to  discover,  the  courts  that  have 
passed  upon  the  question  have  so  held.'  In 
Malmsted  v.  Minneapolis  Aerie,  Xo.  34,  111 
Minn.  119,  122.  126  N.  W.  486,  487,  137  Am. 
St.  Rep.  642,  the  court  said:  'It  is  also  urge<l 
til  at  plaintiff  was  not  at  liberty  to  acquiesce 
in  his  expulsion,  and  take  no  steps  to  have 
the  wrong  remedied  under  the  laws  of  the 


order,  and  yet  recover  damages  as  for  a 
wrongful  expulsion.  It  ia,  however,  well  set- 
tled that  if  the  action  of  the  lodge  be  a 
usurpation,  or  without  notice  or  authority, 
it  cannot  affect  the  legal  rights  or  diange  the 
legal  status  of  anyone.  The  ol4igBti<m  to 
appeal  is  not  imposed  when  the  judgment  is 
void  for  want  of  jurisdiction.  It  may  be 
likened  to  a  judgment  rendered  by  a  court 
which  has  no  jurisdiction  of  the  subject-mat- 
ter or  of  the  person.  No  appeal  or  writ  of 
error  is  necessary  to  get  rid  of  such  a  judg- 
ment. It  is  void  in  hII  courts  and  plaees,  and 
the  duty  of  an  expelled  member  to  exhaust, 
by  appeals  or  otherwise,  all  the  remedies 
within  the  organization  arises  only  where 
the  association  is  acting  strictly  within  the 
scope  of  its  powers.' " 

Where  contrail  made  by  beneficial,  benevo- 
lent and  similar  associations  with  their  mem- 
bers are  null  and  void  because  in  contraven- 
tion of  a  statute,  it  has  been  held  that  the 
members  thereof  may  recover  all  dues  and 
assessments  paid  by  them  into  such  associa- 
tions in  pursuance  of  such  agreement,  in  an 
action  at  law.  Baltimore,  etc.  R.  Go.  v.  Miles, 
184  Ind.  719,  112  N.  E.  524;  Act<»  v.  Balti- 
more, etc.  R.  Go.  59  Ind.  App.  280,  108  N.  E. 
635. 

In  the  case  last  cited  it  appeared  that  the 
plaintiff  who  was  in  the  employ  of  the  de- 
fendant railroad  company  made  application 
for  membership  in  a  relief  assooiation  main- 
tained by  the  company  whereby  its  members 
received  certain  benefits  when  sick  or  in- 
jured; and  that  the  regulations  required  a 
release  for  all  claims  for  damages  to  be  filed 
by  the  member  with  the  superintendent  of  the 
relief  department  prior  to  the  receipt  by  tlie 
members  of  such  benefits.  The  plaintiff  hav- 
ing resigned  his  position,  brought  an  action 
to  recover  the  monthly  dues  paid  by  him. 
The  court  held  that  the  contract  of  member- 
ship was  null  and  void  by  virtue  of  a  statute, 
and  that  the  plaintiff  could  recover,  saying: 
''Tlie  contract  with  the  relief  association  al- 
leged in  this  paragraph  is  in  all  essential? 
the  same  as  the  contracts  considered  in  Well^ 
V.  Vandalia  R.  Go.  (1914)  ^6  Ind.  App.  211. 
103  N.  £.  360,  and  Boes  v.  Grand  Rapids, 
etc.  R.  Go.  (1916)  59  Ind.  App.  271,  108  N. 
E.  174,  109  N.  E.  411,  and  upon  the  authority 
of  those  cases  such  contract  must  be  held 
null  and  void,  according  to  the  provisions  of 
§  5308  Burns  1914,  Acts  1907,  p.  46.  Since 
the  contract  of  membership  in  the  relief  as- 
sociation was  null  and  void  from  its  incep- 
tion, it  follows  that  appellee  had  no  right  to 
retain  a  portion  of  appellant's  wages,  and  ap- 
ply it  to  the  payment  of  dues  in  such  associa- 
tion. There  is  no  averment  that  appellant 
ever  received  any  benefits  from  the  associa- 
tion.    There  is  nothing  shown  to  estop  him 
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from  recovering  the  moneys  retained  from 
him." 

In  Baltimore,  etc.  R.  Co.  t.  Miles,  184  Ind. 
719,  112  X.  £.  524,  suit  was  brought  to  re- 
cover money  alleged  to  have  been  wrongfully 
deducted  from  the  wages  of  the  plaintiff  while 
an  employee  of  the  railroad  company  as  dues 
as  a  member  of  a  relief  department  operated 
in  connection  with  its  railroad.  The  relief 
organization  was  conducted  in  violation  of 
a  statute.  The  court  held  that  the  entire 
organization  being  invalid,  the  plaintiff  was 
entitled  to  bring  the  action,  saying:  "In  this 
case,  however,  a  further  question  is  .presented 
through  a  plea  in  abatement  filed  by  appel- 
lant  in  which  it  takes  the  position  that  ap- 
pellee should  first  liave  submitted  his  claim 
to  appellant's  superintendent  and  then,  in  the 
event  of  an  adverse  decision,  should  have  ap- 
pealed  to  the  operating  committee  pursuant 
to  certain  rules  of  the  relief  department,  be- 
fore taking  the  matter  into  court.  Supreme 
Council,  etc.  v.  Forsinger  (1890)  125  Ind.  52, 
57,  25  N.  E.  129,  9  L.R.A.  501,  21  Am.  St. 
Rep.  196.  The  principle  relied  on  by  appel- 
lant would  be  applicable  to  a  claim  for  bene- 
ilts  arising  under  the  rules  of  a  legal  relief 
organization  but  does  not  serve  to  abate  an 
action  the  effect  of  which  is  to  challenge  the 
validity  of  the  entire  institution." 
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Equity  —  Right  to  IMsiniss  Bill  Volvn- 
tarllj  -—  Efleot  of  Oroas  Bill. 

An  order  permitting  the  voluntary  disijiiss- 
a1  of  plaintiff's  bill  before  trial  as  of  course, 
not  referring  to  a  cro^s  bill  of  defendant,  is 
not  reversible  error,  where  no  probable  legal 
prejudice  therefrom  to  defendant's  rights 
appears;  such  order  not  carrying  with  it  the 
cross  bill,  which  still  remains  to  be  disposed 
of  if  any  affirmative  relief  ifi  sought  thereby. « 

[See  note  at  end  of  tliis  case:] 

Appeal  from  Chancery  Court,  Lamoille 
county:    3fiLES,  Chancellor. 

Action  by  Hyde  Park  Lumber  Company, 
plaintiff,  against  B.  A.  Hunt  et  al.,  defend- 
ants. From  judgment  rendered,  defendant 
Nettie  B.  Hunt  appeals.  The  facts  are  stated 
in  the  opinion.     Affirmed. 


B.  A.  Euht  for  appellant. 
J,  W.  Redmond  and  R.  W,  EuVbwrd  for  ap- 
pellee. 

[437]  Taylok,  J. — ^This  case  is  here  on  the 
appeal  of  defendant  Nettie  B.  Hunt  from  a 
decree  dismissing  the  bill  with  costs  to  de- 
fendants. The  original  bill  is  a  bill  to  remove 
a  cloud  from  the  title  of  certain  premises 
claimed  by  plaintiff  l^  foreclosure  of  two 
mortgagee,  one  executed  by  defendant  Hunt 
acd  his  wife,  Nettie  B.  Hunt,  covering  their 
homestead,  and  the  other  executed  by  Hunt 
alone.  It  is  alleged  that  the  petition  to  fore- 
close the  former  mortgage  was  brought  to  the 
December  Term,  1907,  of  the  court  of  Chan- 
cery for  Lamoille  County  and  that  the  decree 
therein  became  absolute  January  1, 1909 ;  that 
the  petition  to  foreclose  the  latter  mortgage 
was  brought  to  the  June  Term,  1908,  of  said 
court;  that  the  decree  therein,  made  Decem- 
ber 1,  1909,  limited  the  time  of  redemption 
to  December  1,  1910;  that  plaintiff  had  taken 
possession  as  owner  in  /ee  simple  of  all  of 
said  premises  except  the  homestead  which 
was  suffered  to  be  occupied  by  the  said  Net- 
tie B.     The  bill  was  filed  August  16,  3910. 

Among  the  grievances  complained  of,  plain- 
tiff alleges  that  B.  A.  Hunt,  for  the  pur* 
pose  of  embarrassing  plaintiff  and  casting  a 
doubt  upon  its  title  to  the  premises,  by  a 
I  deed  of  warranty  without  consideration  and 
purporting  to  be  dated  August  14,  1907,  con- 
veyed the  premises  in  question,  except  tlie 
homestead,  to  his  daughter,  the  defendant 
Bertie  A.  Hunt-Sheldon;  that  said  deed  was 
not  recorded  until  July  Id,  1909;  that  plain- 
tiff was  ignorant  of  the  existence  of  said  deed 
until  after  it  was  recorded;  that  defendant 
Hunt  has  sought  to  embarrass  plaintiff  by 
publicly  annoimcing  that  its  titlo  to  tho 
premises  was  not  valid,  that  service  of  process 
had  not  been  properly  made  and  that  it  was 
unsafe  for  anyone  to  purchase  the  property 
because  of  the  deefct  in  title;  and  that  said 
Hunt  and  Bertie  Hunt-Sheldon  threaten  to 
make  other  conveyances  of  the  premises,  and 
to  bring  suit  against  any  purchaser  of  the 
premises  from  plaintiff  or  any  person  entering 
thereon  under  authority  of  the  [438]  plaintiff 
and  also  to  institute  proceedings  against  the 
plaintiff  in  relation  thereto. 

Plaintiff  was  granted  an  injunction  re- 
straining defendants  from  interfering  with 
its  possession  of  the  premises  and  from  con- 
veying or  incumbering  the  same,  and  also  from 
instituting  any  proceeding  against  it,  at  law 
or  in  equity,  touching  the  subject  matter  of 
the  bill,  or  the  property  described  therein^ 
until  further  order. 

The  case  was  first  heard   on   defendant's 

.several   demurrers   and    motions   to   dismiss 

the  bill,  which  were  overniled  with  leave  to 

defendants  to  answer.    On  February  16,  1911,. 
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defendants  filed  several  answers.  It  will  be 
sufficient  for  present  purposes  to  consider 
that  of  the  appellant.  She  admits  that  Hunt 
has  announced  that  plaintiff's  titlu  to  the 
property  was  invalid  as  against  her,  giving 
as  a  reason  that  service  was  not  made  on  the 
necessary  parties  in  the  foreclosure  proceed- 
ings, and  that  it  was  unsafe  for  anyone  to 
purchase  the  property  of  the  plaintiff  be- 
cause of  the  uncertainty  of  its  title.  She 
asserts  that  Hunt  had  a  lawful  right  to  do 
this,  as  the  plaintiff  has  not  valid  title  as 
against  her.  She  admits  the  conveyance  by 
Hunt  to  Bertie  A.  Hunt-Sheldon  but  denies 
that  it  was  made  to  embarrass  plaintiff  or 
that  it  was  without  consideration.  She  al- 
leges that  in  consideration  of  the  conveyance 
the  said  Bertie  A.  agreed  to  pay  Hunt's  in- 
debtedness secured  by  incumbrances  on  the 
property,  and  that  the  said  Bertie  A.  went 
into  immediate  possession  of  the  premises  and 
remained  in  open  and  notorious  possession 
until  she  conveyed  the  same  to  the  defendant 
on  the  7th  day  of  Sei>tember,  1908.  She 
further  alleges  that  on  said  last  named  date 
said  Bertie  A.  conveyed  to  her  all  the  prop- 
erty- covered  by  Hunt's  prior  conveyance; 
that  she  immediately  went  into  and  has 
retained  possession  of  all  of  said  property 
except  certain  specified  portions  which  plain- 
tiff,  against  her  protest  has  occupied  as  mort- 
gagee; that  as  to  the  Newton  farm  described 
in  plaintiff's  bill,  situated  in  the  town  of 
Eden,  Vt.,  one  Shatney  held  title  of  record 
and  was  in  open  possession  from  August  29, 
3905,  to  August  21,  1909,  when  he  conveyed 
the  same  to  defendant,  who  the  same  day 
caused  her  deed  to  be  recorded  in  the  land 
records  of  said  town  and  went  into  and  has 
retained  possession  thereof  hitherto. 

Defendant  denies  that  knowledge  of  the 
deed  from  Hunt  to  Bertie  A.  was  concealed 
from  plaintiff  and  alleges  that  plaintiff 
[439]  became  informed  thereof.  She  denies 
uny  intention  on  the  part  of  the  defendants 
to  hinder  or  embarrass  the  plaintiff  in  its 
ri.(;hts,  but  alleges  that  they  intend  to  liti- 
gate their  rights  if  necessary  to  obtain  the 
property  by  redemption.  By  way  of  cross 
bill  against  the  plaintiff  incorporated  in  the 
answer  as  provided  by  chancery  rule  27,  de- 
fendant alleges  title  in  herself  to  the  prem- 
ises, that  she  is  in  possession  of  part  thereof, 
that  plaintiff  is  in  possession  of  other  por- 
tions of  the  premises  receiving  the  rents  and 
profits,  that  plaintiff  has  removed  therefrom 
a  large  amount  of  valuable  timber  and  com- 
mitted waste  by  stripping  the  premises  of 
a  large  amount  of  small  timber,  that  plain- 
tiff has  damaged  the  machinery  in  the  mill 
on  the  premises  by  negligent  use  thereof, 
and  that  she  has  demanded  an  accounting^ 
wliieh  has  been  refused.  She  prays  for  an 
accounting  and  for  an  opportunity  to  redeem 


and  offers  to  pay  what  shall  tliereupon  ap- 
pear to  remain  due  on  said  mortgages. 

On  plaintiff's  application  time  to  answer 
the  cross  bill  was  extended  to  May  1,  1911; 
but  no  answer  thereto  was  filed.  At  the 
June  Term,  1911,  plaintiff  moved  to  dismiss 
its  bill  with,  costs,  which  was  resisted  by 
defendants.  On  hearing  the  chancellor  held 
that  plaintiff  had  the  right  to  dismiss  its 
bill  as  a  matter  of  course,  and  accordingly 
dismissed  the  bill  with  costs. 

We  know  of  no  reported-  case  in  this  State 
touching  the  right  of  a  plaintiff  in  chancery 
to  have  his  bill  dismissed  when  defendant  has 
filed  a  cross  bill.    The  general  rule  seems  to 
be  that  the  court  will  dismiss  his  bill  with 
costs  on  plaintiff's  motion,  as  for  want  of 
prosecution,  unless  something  has  been  done 
in  the  case  which  entitles  the  defendant,  on 
equitable  grounds,  to  have  the  cause  finally 
disposed  of  on  the  merits.    If  there  has  been 
a  decree   or   other  proceeding  whereby    the 
defendant's   position   has  been   changed   and 
he  has  acquired  rights  which  did  not  exist, 
or  which  had  not  been  determined  when  the 
suit  was  brought,  and  which  render  it  equi- 
table that  these  rights  should  be  fully  secured 
by  further  proceedings  in  the  case,  the  court, 
at  defendant's  request,  will  retain  the  cause 
for  a  decision   on  the  merits.     The  action 
to  .be  taken  depends  upon  whether  anything 
has  been  done  by  the  court  or  the  parties 
which  has  changed  the  position  in  which  the 
parties  were  when  the  suit  was  begun.    Some- 
thing more   than   the   incidental   annoyance 
of  a  second  suit  for  the  same  cause  is  re- 
quired to  prevent  the  decree  allowing  a  dis- 
missal on  payment  of  defendant's  costs.    The 
plaintiff  is  [440]  allowed  to  dismiss  his  bill 
on  the  assumption  that  it  leaves  the  defend- 
ant where  he  stood  if  the  suit  had  not  been 
instituted,  and  there  must  be  some  manifest 
legal  prejudice  to  the  defendant's  rights  to 
warrant  a  denial  of  the  motion  to  discontinue. 
If   the   defendant   has  acquired   some   right 
which  might  be  lost  or  rendered  less  efScient 
by   the   discontinuance,    then    the    court,    in 
the  exercise  of  a  sound  discretion,  may  deny 
tlie   application.     Hollingsworth,  etc.   Co.   v. 
Foxborough    Water-Supply   Dist.    171    Mass. 
450,  60  N.  E.  1037;   Worcester  v.  Lakeside 
Mfg.  Co.  174  Mass.  299,  54  N.  E.  833;  Mc- 
Questen  v.   Com.   198   Mass.   172,  83   K.   E. 
'1037;   Kyle  v.  Reynolds,  211  Mass.  110,  97 
X.  E.  614,  and  cases  there  cited;    Chicago, 
etc.  R.  Co.  V.  Union  RoUing-Mill  Co.  109  U. 
S.   702,  27   U.   S.    (L.  ed.)    1081,  3   S.   Ct. 
594;    Pullman's   Palace-Car    Co.   v.    Central 
Transp.  Co.  171  U.  S.  138,   18  S.  Ct.  808, 
43  U.  S.    (L.  ed.)    108;  Conner  v.  Drake,   1 
Ohio  St.  170;   Cooper  v.  Lewis,  2  PhU.  Ch. 
(Eng.)  181;  Bates  v.  Skidmore,  170  HI.  233, 
48  N.  E.  962. 
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It  was  held  in  the  case  last  cited  that  a 
refusal  to  dismiss  a  bill  without  prejudice 
«t  the  cost  of  complainant  on  his  motion 
before  proof  had  been  introduced  and  where 
it  was  not  made  manifest  that  the  defend- 
At  was  entitled  to  a  decree,  was  an  abuse 
of  discretion  and  err^.  It  is  clear  from 
the  authorities  that  the  right  of  the  plain- 
tiff to  take  a  voluntary  dismissal  as  of  course 
is  the  general  rule  with  the  exception  that 
the  court  may  refuse  the  permission,  if  the 
dismissal  would  work  prejudice  to  the  de- 
fendant. See  1  Beach  Mod.  Eq.  Pr.  §  450. 
It  is  equally  clear  that  the  general  rule  is 
the  same  when  a  cross  bill  has  been  filed. 
Then  as  before  defendant's  right  to  insist 
that  the  original  bill  be  retained  depends 
upon  circumstances  which  make  it  inequitable 
for  plaintiff  to  discontinue  his  suit  without 
hearing  on  the  merits.  This  is  so  notwith- 
-standing  the  fact  that  where  the  cross  bill 
is  strictly  defensive  to  the  original  bill,  and 
not  filed  to  secure  affirmative  relief,  it  must 
fall  with  the  original  bill,  aa  held  in  Slason 
V.  Wright,  14  Vt.  208.  Where  a  defendant 
is  merely  defending  he  cannot  ordinarily  in- 
■sist  that  plaintiff  shall  remain  in  court  in 
t>rder  that  he  may  make  a  defense.  Thomas 
▼.  Thomas,  260  111.  364,  96  N.  E.  346,  36 
L.K.A.(N'.S.)   1168,  Ann.  Cas.  1912B  844. 

But  a  different  situation  is  presented  when 
the  cross  bill  is  filed  to  secure  affirmative 
relief.  Then  the  cross  bill  is  in  the  nature 
of  an  original  bill  asking  aid  of  the  court 
"beyond  mere  defense  in  matters  within  equi- 
table jurisdiction.  While  such  a  [441]  bill 
must  be  germane  to  the  subject-matter  of 
the  original  bill  and  is  in  a  sense  an  aux- 
iliary suit,  it  is  more  than  a  mere  dependency 
upon  the  original  bill.  If  the  defendant 
would  have  standing  to  file  an  original  bill 
ior  the  same  cause,  such  a  cross  bill,  so 
far  as  the  affirmative  relief  sought,  stands 
as  a  separate  and  distinct  suit  commenced  by 
the  filing  of  the  cross  bill.  Thomas  r. 
Thomas,  supra;  New  York,  etc.  Water  Co.  v. 
?forth  Arlington  (N.  J.)  75  Atl.  177;  Somer- 
^ille  Water  Co.  v.  Somerville,  78  N.  J.  Eq. 
199,  78  Atl.  793.  It  is  held  in  most  juris- 
dictions that  the  filing  of  such  a  cross  bill 
does  not  prevent  the  plaintiff  from  procuring 
the  dismissal  of  his  suit;  but  that  in  such 
case  the  dismissal  of  the  original  bill  does 
not  carry  the  cross  bill  with  it.  1  White- 
house  Eq.  Pr.  646;  2  Dan.  Ch.  Pr.  (6th  ed.) 
1553,  note  3;  Story's  Eq.  PI.  (10th  ed.)  373, 
note,  and  cases  cited;  10  R.  C.  L.  627;  6 
Ency.  PI.  &  Pr.  663;  6  Standard  Ency.  of  Pr. 
292;  Thomas  v.  Thomas,  supra;  New  York, 
etc.  Water  Co.  v.  North  Arlington,  supra; 
Bell  V.  McLaughlin,  183  Ala.  648,  62  So.  798 ; 
Ballard  v.  Kennedy,  34  Fla.  483,  16  So.  327 ; 
-Griffin  v.  Griffin,  118  Mich.  446,  76  N.  A.. 
4)74;  Ragland  V.  Broadnax,  29  Grat.  (Va.) 
Ann.  Cas.  1918B.— 75. 


401;  Dawson  v.  Amey,  40  N.  J.  Eq.  494,  4 
AtL  442;  Wetmore  v.  Fiske,  16  R.  I.  354,  5 
Atl.  375,  10  Atl.  627,  629;  Pethtel  v.  Mc- 
CuUough,  49  W.  Va.  620,  39  S.  E.  199 ;  Lad- 
ner  v.  Qgden,  31  Miss.  332;  Lowenstein  v. 
GlideweU,  6  Dill.  325,  15  Fed.  Cas.  No.  8,575. 
If  the  cross  bill  exhibits  a  matter  within 
equitable  jurisdiction,  it  is  unaffected  by  the 
dismissal  of  the  bill  and  remains  for  dis- 
position in  the  same  manner  as  if  it  had  been 
filed  as  an  original  bill.  Wetmore  v.  Fiske, 
supra;  Story's  £q.  PI.  374,  note. 

The  distinction  between  cross  bills  that  are 
merely  defensive  and  those  that  seek  affirma- 
tive relief  is  important,  and  their  relative 
standing  is  better  understood  if  note  is  taken 
of  the  fact  that  the  latter  usually  introduces 
new  facts  and  issues  germane  to  the  subject- 
matter  of  the  original  bill  but  not  disclosed 
therein;  and  that  even  new  parties  may  be 
brought  in  thereby.     See  note  20  Ann.  Cas* 
1151;   Sears  v.  Scranton  Trust  Co.  228  Pa. 
St.   126,   77   Atl.   423,   20   Ann.   Cas.   1145; 
Brandon  Mfg.  Co.  v.  Prime,  14  Blatchf.  371, 
3  B.  &  A.  Pat.  Cas.  191,  4  Fed.  Gas.  No. 
1,810;  Hurd  v.  Case,  32  IlL  45,  83  Am.  Dec. 
249;    Doremus  v.   Patterson,    70   N.   J.   Eq. 
296,  62  Atl.  3;   Griffin  v.  Griffin,  112  Mich. 
87,  70  N.  W.  423.    fThe  practice  of  retain- 
ing such  a  cross  bill  when  the  original  bill 
is  dismissed  on  plaintiff's  motion  is  entirely 
logical    and   fully    preserves    the    rights    of 
the  [442]  parties.    The  plaintiff  is  permitted 
to  discontinue  that  branch  of  the  case  over 
which  he  has  control,  except  in  cases  where 
it  would  be  inequitable  for  him  to  take  a 
voluntary  dismissal;  and  the  defendant  is  at 
liberty  to  proceed  on  his  cross  bill  for  the 
relief  tiierein  sought,  if  so  advised.     It  is 
in  substantial  accord  with  the  previous  hold- 
ings of  this  Court.    The  distinction  between 
cross  bills  that  are  merely  defensive  and  those 
that  seek  affirmative  relief  is  recognized  in 
Slason  V.  Wright,  14  Vt.  208,  in  which  it  was 
held  that  where  a  cross  bill  is  not  made  the 
ground  of  any  distinct  claim,  it  falls  with 
the  original  bill  when  dismissed.    In  Hatha- 
way V.  Ha^n,  64  Vt.  135,  24  Atl.  131,  fore- 
closure suit,  there  waa  a  cross  bill  filed  after 
the  master  had  found  a  balance  due  defendant 
on  account  of  usurious  payments  on  the  mort- 
gage notes.     In  his  answer  to  the  cross  bill 
plaintiff  admitted  nothing  due  on  the  mort- 
gage and   insisted  there  should  he  a  decree 
dismissing    the    petition.     This    Court    held 
tiiat  the  orator  in  the  cross  bill  was  entitled 
to  recover  the  sum  found  his  due  but  did  not 
discuss  the  question  presented  here,  further 
than  to  quote  from  Rutland  v.  Paige,  24  Vt. 
181,  where  the  question  was  not  raised,  to 
the  effect  that  a  cross  bill,  in  our  practice, 
is  considered  as  a  mere  dependency  upon  the 
principal  bill.    The  fault  with  this  statement 
is  the  failure  to  take  into  account  the  two 
classes  of  cross  bills  noticed  above. 


1186 


CITE  THIS  VOL.  ANN.  CAS.  1918S. 


The  decisions  in  Illinois  are  affected  by  a 
statute  providing  that  the  plaintiff  cannot 
dismiss  his  bill,  after  a  cross  bill  has  been 
filed,  without  defendant's  consent.  Notwith- 
standing the  statute  it  is  there  held  in 
Thomas  v.  Thomas,  supra,  that  there  was  no 
objection  to  plaintiff's  taking  a  voluntary  dis- 
missal when  the  cross  bill  does  not  seek  af- 
firmative relief,  thus  making  the  distinction 
now  generally  recognized. 

The  cross  bill  involved  here  seeks  affirma- 
tive relief  and  no  question  is  made  but  that  it 
is  proper  matter  for  a  cross  bill.  Standing 
thus  the  dismissal  of  the  original  bill  did 
not  carry  with  it  the  cross  bill,  which  still 
remains  to  be  disposed  of.  The  record  does 
not  disclose  any  legal  prejudice  to  defend- 
ant's rights  liable  to  result  from  the  dis- 
missal of  the  bill,  and  so  the  court  did  not 
commit  reversible  error  in  dismissing  it  as  of 
course.  The  decretal  order  makes  no  refer- 
ence to  the  cross  bill.  The  parties  [443]  have 
evidently  mistaken  its  effect  by  treating  the 
cross  bill  as  falling  with  the  original  bill. 

Decree  affirmed  and  cause  remanded. 

PowEBS,  J^  having  been  of  counsel,  did  not 
eit. 


NOTE. 

The  right  of  the  plaintiff  to  dismiss  vol- 
untarily a  bill  in  equity  is  not,  it  is  held 
in  the  reported  case,  affected  by  the  filing  of 
a  cross  bill  which  is  merely  defensive  and 
does  not  seek  affirmative  relief.  The  right 
to  dismiss  voluntarily  a  bill  in  equity  is  dia- 
cussed  in  the  note  to  Leach  ▼•  Dolese^  Ann. 
Cas.  1917A  1182. 
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Partnership  —  Nature  of  Title  to  Real- 
ty. 

A  deed  to  a  partnership,  as  such,  vests  the 
full  equitable  title  to  the  land  in  the  mem- 
))er8  of  the  partnership  as  tenants  in  common. 

Power  of  Partner  to  ConTey  Firm  Real- 
ty. 

While  eaeh  partner  is  the  agent  of  all  the 
others  and  may  bind  himself  and  the  other 
partners,    such   agency    does    not   ordinarily 


permit   one   partner   to  convey   partnership 
realty. 

[See  note  at  end  of  this  case.] 

Agency  —  Deed  hy  Agent  —  Effeet  a» 
Contract  to  ConTey. 

An  instrument  in  the  form  of  a  deed  which 
has  been  defectively  executed  by  an  agent 
having  authority  to  cenvey  may  operate  as  a 
contract  to  convey,  and  the  agent* s  authority 
may  be  shown  by  parol. 
Beed  by  Partner  as  Ceaatraet* 

Where  a  partnership  was  engaged  in  dis- 
posing of  rights  to  sell  an  article,  receiving 
land  and  other  property  in  payment  and  con- 
verting it  into  money,  a  deed  by  a  partner 
having  charge  of  a  territory  and  authorized 
to  dispose  of  land  received  by  him,  while  not 
effective  to  pass  title,  is  valid  as  a  contract 
to  convey. 

Appeal  from  Superior  Court,  Sampson 
county:  Connob,  Judge. 

Action  by  R.  P.  Eobinson  ei  aL,  plaintiffs, 
against  John  R.  Daughtry,  defendant.  Judg- 
ment for  defendant.    Plaintiffs  i^peal.    Ar* 


[2001  This  is  a  eivU  action  by  R.  P.  Rob- 
inson, one  of  the  plaintiffs,  to  recover  a  one- 
half  undivided  interest  in  a  tract  of  land  in 
Sampson  County,  and  by  R.  H.  Stowe,  an- 
other plaintiff,  to  recover  a  one-fourth  inter- 
est in  said  land. 

R.  P.  Robinson,  R.  H.  Stowe,  sad  T.  L. 
Lowe  were  partners  doing  business  under  the 
Arm  name  of  R.  P.  Robinson  &  Co.,  and  tlio 
business  of  the  copartnership  was  sellini^ 
patent  rights  to  deal  in  washing  compounds». 

Evidence  was  introduced  tending  to  prove 
that  the  partnership  took  horses,  mules,  bug- 
gies, carts,  and  land  in  exchange  for  the 
patent  rights,  which  were  converted  into 
money;  that  T.  L.  Lowe  had  charge  of  the 
business  in  Sampson  County,  and  that  it  wa« 
within  the  scope  of  the  business  to  take  land 
and  convert  it  into. cash  in  exchange  for  pat- 
ent rights. 

[201]  On  27  September,  1900,  the  part- 
nership sold  to  W.  A.  Hobbs,  in  Sampson 
County,  the  right  to  sell  the  washing  com- 
pound  in  the  State  of  Arkansas,  and  in  pay- 
ment therefor  the  said  Hobbs  and  wife  con- 
veyed to  R.  P.  Robinson  &  Co.,  the  partner- 
ship being  alone  named  as  grantee,  the  land 
described  in  the  complaint. 

On  17  October,  1900,  the  said  T.  L.  Lowe, 
acting  for  the  partnership,  sold  said  land  to 
the  defendant,  and  executed  to  him  a  deed 
therefor,  in  which  R.  P.  Robinson  &  Co.  alone 
is  the  grantor,  and  which  is  signed  "R.  P. 
Robinson  &  Co.  (Seal)." 

The  plaintiffs  contend  that  the  deed  to  Rob- 
inson A  Co.  vested  the  title  to  the  land  in 
the  members  of  the  partnership  as  tenants 
in  common;  that  the  deed  executed  by  Lowe 
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to  the  defendant  only  operated  to  convey  his 
interest  in  the  land,  icnd  that  therefore  they 
are  entitled  to  recover  their  interests  there- 
in. 

The  defendant  contends  that  the  deed  exe- 
cuted by  Lowe  conveyed  the  interest  of  all 
the  partners,  and,  if  not,  that  it  is  valid  as 
a  contract  to  convey,  of  which  specific  per- 
formance will  be  enforced. 

The  following  statement  appears  in  the 
case  on  appeal: 

At  the  cjose  of  plaintiff's  evidence,  defend- 
ant moved  for  judgment  of  nonsuit.  The 
motion  was  overruled. 

During  the  discussion  by  counsel  upon  thie 
motion,  the  court  asked  counsel  for  plaintiff 
what  their  views  were  upon  the  proposition 
that  the  paper-writing  offered  in  evidence 
as  a  deed  from  R.  P.  Robinson  &  Co.  to  de- 
fendant, if  not  good  as  a  deed,  was  good  as  a 
contract  to  convey,  provided  the  jury  should 
find  that  it  was  executed  by  Lowe  and  that 
Lowe  was  a  partner,  intimating,  in  the  ab^ 
sence  of  the  jury,  that  in  his  opinion  it  was 
good  as  such  contract.  Counsel  retired,  anc^ 
after  a  conference,  returned  into  the  court- 
room ana  announced  that  upon  the  court's 
intimation  they  would  take  a  nonsuit.  The 
court  further  stated  that  in  his  opinion  the 
paper-writing  was  good  as  color  of  title. 
Upon  the  intimation  of  the  court  the  plain- 
tiff thereupon  took  a  nonsuit  and  appealed 
to  the  Sureme  Court. 

The  judgment  of  nonsuit  states: 

At  the  close  of  plaintiffs'  evidence  defen- 
dant moved  for  judgment  of  nonsuit  under 
the  Hinsdale  Act.  His  Honor  overruled  the 
motion,  and  defendant  excepted.  His  Honor 
intimated  that  if  the  jury  should  find  that 
T.  L.  Lowe  had  authority  to  sell  said  land 
and  convert  same  into  cash,  that  he  would 
hold  that  the  deed  to  defendant  was  a  con- 
tract to  convey;  and  thereupon  the  plaintiffs 
submitted  to  a  nonsuit  and  gave  notice  of 
appeal. 

Qrady  d  Graham  for  appellants. 

/.  C.  Wright  and  E.  E,  FoMon  for  appellee. 

(2021  AlleiK,  J. — ^The  deed  executed  to  R. 
P.  Robinson  &  Co.  is  valid,  and  it  operated 
to  vest  the  full  equitable  title  to  the  land 
described  therein  in  the  members  of  the  part- 
nership as  tenants  in  common,  Walker  ▼• 
Miller,  139  N.  C.  448,  62  S.  B.  125,  111  Am. 
St.  Rep.  806,  1  L.R.A.(N.8.)  167,  also  r* 
ported  in  4  Ann.  Cas.  601,  where  there  is  an 
extensive  note. 

If,  then,  the  title  to  the  land  was  vested  in 
the  members  of  the  firm  by  the  deed  executed 
to  R.  P.  Robinson  &  Co.,  has  it  been  divested 
by  the  subsequent  deed  executed  by  Lowe, 
one  of  the  partners,  and  what  is  the  legal 
effect  of  the  latter  instrument? 

''A  contract  of  partnership  is  a  contract 
of  agency,  and  it  differs  from  a  pure  agency 


only  in  this,  that  in  a  pure  agency  the  agent 
binds  his  principal  only;  in  a  partnership  all 
the  principals  or  partners  are  bound,  which, 
of  course,  includes  the  actor.  On  this  princi- 
ple is  bottomed  the  powers  of  one  partner 
to  bind  the  partnership  when  he  acts  within 
the  scope  of  his  powers."  Person  v.  Carter, 
7  N.  C.  324. 

Ordinarily  this  authority  of  one  partner  to 
bind  the  others  on  the  ground  of  agency  does 
not  extend  to  the  conveyance  of  real  prop- 
erty, and  deeds  conveying  such  property 
must  be  executed  by  all  the  parties,  30  Cyc. 
494;  Thompson  v.  Bowman,  6  Wall  316,  18 
U.  S.  (L.  ed.)  736;  but  it  is  also  true  that 
an  instrument  in  form  a  deed,  which  has 
been  defectively  executed  by  an  agent  having 
authority,  may  operate  as  a  contract  to  con- 
vey, Rogerson  v.  Leggett,  145  N.  C.  10,  58 
S.  E.  596,  and  that  no  seal  is  necessary  in  a 
contract  to  convey  land,  Mitchell  v.  Bridgers, 
113  N.  C.  71,  18  S.  £.  91,  and  that  the  au- 
thority to  make  the  contract  may  be  shown 
by  parol,  Hargrove  v.  Adcock,  111  N.  C.  171,. 
16  S.  E.  16;  Wellman  v.  Horn,  157  N.  C. 
170,  72  S.  E.  1010. 

Applying  these  principles  to  tlie  facts,  it 
follows  that  the  paper-writing  executed  by 
the  partner,  Lowe,  in  the  name  of  the  part- 
nership is  valid  as  a  contract  to  convey,  pro- 
vided there  is  evidence  of  authority  in  Lowe 
to  make  the  contract. 

This  authority  may  be  express,  or  im- 
plied from  the  nature  of  the  business  con- 
ducted by  the  partnership,  and  the  plaintiff 
Stowe  testified  that  Lowe  had  charge  of  the 
business  of  the  partnership  in  Sampson  Coun- 
ty, and  the  plaintiff  Robinson  that  it  was  en- 
tirely in  the  scope  of  the  business  to  take 
land  and  convert  it  into  cash  in  exchange 
for  patent  rights;  and  when  the  character 
of  the  business  is  considered,  this  furnishes 
evidence  of  authority  in  Lowe  to  make  a 
valid  contract  of  sale  binding  on  all  the  part- 
ners. ' 

The  author  says  in  Gilmore  on  Partner- 
ship, 292:  "In  so-called  real  estate  partner- 
ships where  land  is  the  commodity  dealt  in, 
it  would  dseem  that  there  should  be  an  im- 
plied power  in  each  partner  to  sell  it.  A  dis- 
tinction should  be  drawn  betwen  the  actual 
conveyance  of  firm  realty  and  a  contract  to 
convey.  It  might  very  well  be  that  a  part- 
ner has  power  to  bind  the  firm  by  an  agree- 
ment to  convey  partnership  land,  [203]  but 
has  not  the  power  to  execute  the  formal  con- 
veyance" and  Bates  on  Part.  sec.  299,  is  to 
the  same  effect. 

The  Court  states  the  same  principle  in 
Thompson  v.  Bowman,  6  Wall.  316,  18  U.  S. 
(L.  ed.)  736,  as  follows:  "There  is  no  doubt 
that  a  copartnership  may  exist  in  tlie  pur- 
chase and  sale  of  real  property  equally  as  in 
any  other  business.  Nor  is  there  any  doubt 
that  each  member  of  such  copartnership  pos- 
sesses full  authority  to  contract  for  the  sale 
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or  other  dispositioii  of  the  entire  property; 
though  for  technical  reasons  the  legal  title 
vested  in  all  the  copartners  can  only  he 
transferred  by  their  joint  act;"  and  in  Ches- 
ter V.  Dickerson,  54  N.  Y.  1,  13  Am.  Rep. 
560:  "One  partner  cannot  convey  the  whole 
title  to  real  estate  unless  the  whole  title  is 
vested  in  him.  Van  Brunt  v.  Applegate,  44 
N.  Y.  644.  But  he  can  enter  into  an  execu- 
tory contract  to  convey,  which  a  court  of 
equity  will  enforce.  While  a  contract  for 
the  conveyance  of  land  must  be  in  writing, 
yet  an  agent  to  execute  the  contract  may  be 
appointed  by  parol.  Willard  on  Real  Estate, 
376.  And  hence,  when  the  partnership  bus- 
iness is  to  deal  in  real  estate,  one  partner 
has  ample  power,  as  general  agent  of  the 
firm,  to  enter  into  an  executory  contract  for 
tlie  sale  of  real  estate;"  and  in  Rovelsky  v. 
Brown,  92  Ala.  522,  9  So.  182,  25  Am.  St. 
Rep.  83:  "If  the  several  partners  in  a  firm 
engaged  in  business  of  buying  and  selling. 
Teal  estate  cannot  bind  the  firm  by  pur- 
^shases  or  sales  of  such  property  made  in  the 
regular  course  of  business,  then  they  are  not 
capable  of  exercising  the  essential  rights  and 
powers  of  general  partners,  and  their  associa- 
tion is  not  really  a  partnership  at  all,  but  a 
several  agency." 

We  are,  therefore,  of  opinion  that  there 
is  no  eror  in  the  intimation  of  opinion  by 
his  Honor. 

It  is  not  clear  that  the  plaintiffs  had  the 
right  to  appeal,  as  at  least  in  some  aspects 
of  the  record  the  rulings  in  the  Superior 
Court  left  open  essential  matters  of  fact, 
Midgett  V.  Branning  Mfg.  Co.  140  N.  C.  361, 
63  S.  E.  178;  Merrick  v.  Bedford,  141  N.  0. 
606,  64  S.  E.  416;  Blount  v.  Blount,  158  N. 
C.  313,  73  S.  E.  996.  But  we  have  concluded 
to  pass  on  the  questions  raised  on  their 
merits,  and  thus  save  the  parties  from  the 
expense  and  trouble  of  another  appeaL 

Affirmed. 


NOTB. 

Power  of  Partner  to  Bind  Firm  hy  Oon< 
▼eyance  of  Partnership  Realty* 

In  General,    1188. 
Effect  of  Conveyanoet 

Generally,  1189. 

In  Equity,    1189. 
Record  Title  in  Partner,  1190. 


In  C^eneral. 

Since  real  property  can  be  conveyed  only 
by  deed,  and  a  partner  cannot  bind  his  co- 
partner by  deed,  a  conveyance  by  one  part-* 
13  er  of  partnership  realty  will  not  bind  the 
firm.     Thomas  v.  Scott,  3  Rob.    (La.)   266; 


Lovejoy  v.  Bowers,  11  N.  H.  404.     And 
the  cases  cited  throughout  this  note. 

"The  law  is  clear  and  emphatic  that  the 
agency  resulting  from  partnership  relations 
does  not  authorisse  one  partner  to  dispose  of 
the  real  estate  of  the  firm.  The  general 
implied  powers  of  a  partner  do  not  extend 
to  binding  the  firm  by  instruments  under 
seal."     Arnold    v.    Stevenson,   -2    Nev.    234. 

"Out  of  the  court  of  chancery,  real  estate, 
though  belonging  to  partners  and  employed 
in  the  partnership  business,  the  title  stand- 
ing in  their  joint  names,  is  deemed  to  be 
holden  by  them  as  tenants  in  conmion  or 
joint  tenants  for  all  purposes.  One  cannot 
in  virtue  of  the  partnership  power  sell  for 
the  other.'*  Lawrence  v.  Taylor,  5  Hill  (N- 
Y.)  107. 

One  partner  cannot  convey  the  whole  title 
to  real  estate  unless  the  whole  title  is  vested 
in  him,  but  he  may  enter  into  an  executory 
contract  to  convey  which  a  court  of  equity  will 
enforce.  Chester  v.  Dickerson,  54  N.  Y.  1,  13 
Am.  Rep.  550,  affirming  62  Barb.  349.  See 
also  the  reported  case. 

The  settled  rule  in  the  United  States  is, 
that  where  a  deed  is  executed  on  behalf  of  a 
firm  by  one  partner,  the  other  partner  will  be 
bound  if  there  was  a  previous  parol  author- 
ity, or  if  there  is  a  subsequent  parol  adoption 
of  the  act.  McGahan  v.  Rondout  Nat.  Bank, 
156  U.  S.  218,  16  S.  Ct.  347,  39  U.  S.  (U 
ed.  404;  Darst  v.  Roth,  4  Wash.  C.  C.  471, 
6  Fed.  Cas.  No.  3,682;  Herbert  v.  Panrick, 
1«  Ala.  681;  Grady  v.  Robinson,  28  Ala. 
289;  Ferguson  v.  Hanauer,  66  Ark.  179, 
19  S.  W.  749;  Cherry  Lake  Turpentine  Co. 
V.  Lanier  Armstrong  Co.  10  Ga.  App.  339, 

73  S.  E.  610;  Haynes  v.  Seachrest,  13  la-  455; 
Weld  V.  Peters,  1  La,  Ann.  432;  Dyer  v. 
Clark,  6  Mete.  (Mass.)  562,  39  Am.  Dec 
697;  Dillon  v.  Brown,  11  Gray  (Mass.) 
179,  71  Am.  Dec.  700;  Batty  v.  Adama 
County,  16  Neb.  44,  20  N.  W.  15;  Mc- 
Whorter  v.  McMahan,  Clarke  (N.  Y.)  400; 
Lawrence  v.  Taylor,  5  Hill  (N.  Y.)  107; 
Smith  V.  Kerr,  3  N.  Y.  144;  Van  Brunt  v. 
Applegate,  44  N.  Y.  S.  644;   Foster's  App- 

74  Pa.  St.  391,  16  Am.  Rep.  663;  Salinas  v. 
Bennett,  33  S.  C.  285,  11  S.  E.  968;  Napier 
V.  Catron,  2  Humph.  (Tenn.)  534;  Lowery 
V.  Drew,  18  Tex.  786;  Barnett  v.  Houston, 
18  Tex.  Civ.  App.  134,  44  S.  W.  689. 

"Partners  though  they  own  real  estate  as 
partners,  still  own  it  as  tenants  in  common, 
and  must  grant  or  demise  it  as  often  as 
other  tenants  in  comonon  must.  Such  estate 
in  this  commonwealth  is  not  subject  to  the 
rules  of  law  which  govern  the  disposition  jof 
other  partnership  property,  and  which  au- 
thorize one  partner  to  bind  the  others  by 
use  of  the  name  of  the  firm.  Hence  a  grant 
or  demise  of  real  estate  owned  by  partners 
must  be  made  by  each  and  all  of  them.    One 
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tenant  in  common  cannot  grant  by  deed,  nor 
can  he  demiae  by  deed^  or  by  parol,  anything 
more  than  his  undivided  interest  in  the  es- 
tate, unless  he  is  authorized  by  his  cotenants 
to  grant  or  demise  their  interests  also/' 
Dillon  V.  Brown,  11  Gray  (Mass.)  179,  71 
Am.  Dec.  700.    And  see  the  reported  case. 

Under  the  operation  of  this  rule,  a  mort- 
gage executed  by  one  partner  on  firm  realty^ 
does  not  bind  the  firm,  unless  the  other  part- 
ners were  present  and  expressly  authorized 
the  act,  or  the  eyidence  of  their  conduct  and 
course  of  business  is  such  as  to  justify  the 
inference  that  such  authority  was  given. 
Stroman  v.  Vam,  19  S.  C.  307.  See  to  that 
effect  Sutlive  v.  Jones,  61  Ga.  676;  Wilson 
V.  Hunter,  14  Wis.  683,  80  Am.  Dec.  795; 
Rumery  v.  McCulloch,  64  Wis.  665,  12  N.  W. 
65. 

Ratification  may  be  inferred  from  the 
presence  of  the  other  partners  at  the  execu- 
tion and  delivery,  or  from  their  acting  under 
it,  or  taking  the  benefits  of  it  with  knowledge. 
McGahan  v.  Rondout  Nat.  Bank,  156  U.  S. 
218,  15  S.  Ct.  347,  39  U.  S.  (L.  ed.)  404; 
Ferguson  v.  Hanauer,  56  Ark.  179,  19  S,  W. 
749 ;  Lee  y.  Ferguson,  5  La.  Ann.  532 ;  Thomas 
V.  Scott,  3  Rob.  (La.)  256. 

Although  an  absent  partner  is  not  bound 
by  a  deed  executed  for  him  by  his  copartner 
without  his  previous  authority  or  permission 
or  his  subsequent  assent  and  adoption,  yet  a 
subsequent  adoption  of  the  seal  as  his  own 
wiU  impart  efficacy  to  the  instrument  as  his 
deed  and  previous  authority  or  subsequent 
ratification  may  be  by  parol.  Herbert  v.  Han- 
rick,  16  Ala.  581. 

So  after  the  lapse  of  more  than  thirty 
years  after  a  conveyance  by  a  partner  of  firm 
realty  in  the  firm  name,  ratification  or  au- 
thority will  be  presumed.  Frost  y.  Wolf,  77 
Tex.  455,  14  S.  W.  440,  19  Am.  St.  Rep.  761. 

Effect  of  Conveyance* 

Genkballt. 

Since  partnership  real  estate  can  be  con- 
y^ed  as  real  estate  only  by  those  holding 
the  legal  title,  if  but  one  partner  executes 
the  deed,  whetiier  in  his  own  name  or  in  the 
name  of  the  firkn,  the  deed  will  not  convey 
more  than  the  interest  of  the  partner  exe- 
cuting the  conveyance.  In  re  Codding,  9  Fed. 
849;  Anderson  v.  Tompkins,  1  Brock.  456, 
1  Ann.  Lead.  Gas.  429,  1  Fed.  Gas.  No.  365; 
Espy  y.  Comer,  76  Ala.  501;  Brunson  y. 
MoTgajk,  76  Ala.  593;  Elliott  v.  Dycke,  78 
Ala.  150;  Printup  y.  Turner,  66  Ga.  71; 
Baker  v.  Middlebrooks,  81  Ga.  491,  8  S.  E. 
320;  Donaldson  v.  Kendall,  Ga.  Dec.  227,  Pt. 
2;  Ruffner  v.  McConnell,  1*  111.  212,  63  Am. 
Dec.  362;  Willey  v.  Carter,  4  La.  Ann.  56; 
Calder  v.  Creditors,  47  La.  Ann.  346,  16  So. 
852;  Goodwin  v.  Richardson,  11  Mass.  469; 


Walton  y.  Tusten,  49  Miss.  569;  Tinnin  v. 
Brown^  98  Miss.  378,  Ann.  Cas.  1913A  1081, 
63  So.  780;  Keck  v.  Fisher,  58  Mo.  532; 
Batty  y.  Adams  County,  16  Neb.  44,  20  N. 
W.  15;  Chavener  v.  Wood,  2  Ore.  182;  Mor- 
eau  V.  Saffarans,  3  Sneed  (Tenn.)  595,  67 
Am.  Dec.  582;  Davis  v.  Christian,  15  Grat. 
(Ya.)  11.  See  also  Young  v.  Wheeler,  34 
Fed.  98;  Paton  v.  Baker,  62  la.  704,  15 
N.  W.  586. 

Thus  it  was  said  in  Printup  v.  Turner,  65 
Ga.  71:  "One  member  of  the  firm  cannot 
convey  by  deed  or  mortgage,  partnership  land, 
though  in  the  partnership  name  and  to  secure 
a  partnership  debt  contracted  within  the 
scope  of  the  partnership  business,  without 
previous  authority,  or  subsequent  ratification 
by  his  copartners.  Such  an  instrument  only 
conveys  his  own  interest;  and  though  exe- 
cuted in  the  name  of  the  partnership,  if  it 
be  a  mortgage,  may  be  foreclosed  as  to 
the  interest  of  the  person  who  makes  it." 

The  rule  that  one  partner  cannot  without 
the  consent  of  the  other  alienate  to  the 
prejudice  of  the  other  realty  owned  by  the 
firm,  has  no  application  where  recovery  is 
sought  by  the  one  who  alienated  or  his  heirs.. 
Lee  y.  Ferguson,  5  La.  Ann.  532. 

Iw  Equitt. 

In  equity,  real  property  acquired  with  part- 
nership funds  for  partnership  purposes  is  re- 
garded as  personal  estate,  so  far  as  the  pay- 
ment of  partnership  debts  and  the  adjustment 
of  partnership  rights  are  concerned,  and  ac- 
cordingly, where  one  partner  conveys  part- 
nership realty  to  a  firm  creditor,  after  having, 
exhausted  the  personal  property  of  the  firm 
in  the  settlement  of  its  debts,  the  purchaser 
of  the  realty  may  in  equity  compel  a  con- 
veyance of  the  legal  title  from  the  other  part- 
ner, or  parties  taking  a  conveyance  from  him 
with  notice  of  its  partnership  character. 
Rovelsky  v.  Brown,  92  Ala.  522,  9  So.  182,. 
J  25  Am.  St.  Rep.  83;  Dupuy  y.  Leavenworth^ 
17  Cal.  262;  Nichols  v.  Burcham,  177  Mich. 
601,  143  N.  W.  647;  Sullivan  v.  Smith,  15 
Neb.  476,  19  N.  W.  620,  48  Am.  Rep.  354; 
Baldwin  v.  Richardson,  33  Tex.  16;  Frost  y* 
Wolf,  77  Tex.  455,  14  S.  W.  440,  19  Am.  St. 
Rep.  761 ;  Harris  v.  Bryson,  34  Tex.  Civ.  App. 
532,  80  S.  W.  105. 

Thus  it  was  held  in  Baldwin  y.  Richardson,, 
supra,  that  while  a  conveyance  of  firm 
realty  by  one  member  of  a  firm  to  a  firm 
creditor  will  not  at  law  bind  the  firm  so  far 
as  to  pass  the  legal  title,  it  will  create  an 
equity  against  the  firm  which  a  court  of 
equity  will  enforce;  the  court  saying:  "The 
only  real  and  important  question  to  be 
determined  in  this  controversy  is  the  admissi- 
bility, as  evidence,  of  the  trust  deed  executed 
in  the  name  of  'Richardson  &  Co.,'  to  secure 
the  repayment  of  the  loan  of  $5,000  to  the 
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firm  of  J.  W.  Vineyard.  Whilst  it  is  readily 
conceded  that  a  deed,  executed  by  one  partner 
in  the  name  of  the  firm,  is  not,  by  the  com- 
mon law,  a  valid  deed  to  bind  the  other  part- 
ners, yet  the  execution  of  such  a  deed  by  the 
previous  consent,  or  subsequent  ratification 
of  it,  by  the  other  partners,  even  in  parol, 
may  create  an  equity  which  no  court  of  equity, 
whose  business  it  is  to  dispense  justice,  will 
hesitate  or  cavil  for  one  moment  about  en- 
forcing. In  this  case  the  land  attempted  to 
be  conveyed  by  one  partner,  in  the  name  of 
the  firm,  was  partnership  property.  This  is 
made  manifest,  both  by  the  deed  of  the  con- 
veyance of  the  land  to  the  firm,  in  the  firm 
name,  as  well  as  by  the  other  positive  proof 
on  the  trial.  It  was  made  a  part  of  the 
stock  in  trade  of  the  partnership,  and  one 
partner  could  as  w;ell  make  contracts  about 
it  as  another,  just  as  w^ell  as  he  might  about 
any  personalty  belonging  to  the  partnership. 
It  is  too  lats  now  to  question  the  well  es- 
tablished doctrine,  that  real  estate  may  be 
bought  and  sold  by  a  firm,  and  held  for 
partnership  purposes,  and  as  a  part  of  the 
stock  in  trade.  In  short  it  is  absolutely 
treated  as  personal  estate.  If  it  be  thus 
considered  as  partnership  funds  it  is  the 
subject  of  contract,  as  other  partnership 
funds,  whatever  may  be  the  forms  of  law  re- 
quired for  perfecting  the  legal  estate  in  its 
alienation.  If  there  be  a  defect  in  the  forms 
observed  in  its  alienation,  the  firm  in  its  ac- 
tion as  a  firm,  by  its  writing  obligatory  at 
least,  passes  the  equity  whenever  the  assent 
of  all  members  of  the  firm  has  been  given, 
whether  verbally  or  in  writing,  antecedently 
or  subsequently,  to  the  contract  for  its  dis- 
position. It  is  subject  to  the  same  equitable 
rights  and  liens  of  partners  and  of  creditors 
as  the  personal  estate  of  the  firm,  and  in 
equity  passes  to  the  personal  representatives, 
rather  than  to  the  heirs,  upon  the  death  of 
the  partners.  Keal  estate  belonging  to  the 
partnership  being  treated  as  personalty,  and 
each  partner,  by  the  common-law  view  of 
the  relation  as  well  as  bv  the  consideration 
of  the  community  of  rights  and  of  interest 
in  the  funds  and  efl'ectB.  possessing  tlie  power 
to  sell,  pledge  and  dispose  of  the  personal 
effects  of  the  partnership,  his  acts  are  as 
valid  and  binding  in  equity  in  reference  to 
creditors  and  other  partners  as  well  in  rela- 
tion to  the  realty  as  to  the  personalty,  if 
such  acts  are  done  for  purposes  within  the 
scope  of  the  partnership.  In  such  cases,  the 
contracts  in  relation  to  the  realty  are  ob- 
viously good  for  the  interest  of  the  partner 
contracting,  and  &»  the  accredited  repre- 
sentative of  the  firm,  it  is  good  as  the  act 
of  the  agent  of  the  other  members  of  the 
firm.  This,  however,  is  to  be  understood  of 
partnership  property ;  and  the  act  or  contract 
must  be  within  the  scope  of  the  buciness  of 
the  partnership.    When  this  is  the  nature  and 


character  of  the  transaction,  it  creates   an 
equity  in  the  person  who  trusts  the  acting 
partner  in  the  negotiation.     The  real  estate 
is  chargeable  in  equity  with  the  partnership 
debts,  whether  those  debts  be  made  by  con- 
tracts having  direct  reference  to  the  specific 
real  estate  of  the  firm,  or  simply  to  the  gen- 
eral stock,  funds  or  eifects  of  the  partnership. 
In  the   language  of  Chancellor  Kent,  'eadi 
partner,   in   ordinary  cases,  in   the  absence 
of  fraud  on  the  part  of  the  purchaser,  has 
the   complete   jus   disponendi   of   the   whole 
partnership  interests,  and  is  considered  as  the 
authorized  agent  of  the  firm.'    Whatever  may 
have  been  the  limitations  upon  the  powers 
and  rights  of  the  partners  over  the  partner- 
ship property  by  the  Roman  or  civil  law, 
the  common  law,  which  is  the  rule  of  de> 
cision   to   control   this   court,   when   not   al* 
tered  by  statute,   imposes  no   such   restric* 
tions    as    will    impede    all    facility    in    the 
transaction     of    commercial    business,     and 
which,  may  operate  most  inconveniently   to 
the  public.     It  is  true  that  the  civil  law 
imposed    a    restriction    upon    each    partner 
about  contracting  debts  to  bind  all  the  part- 
ners, or  to  dispose  of  more  than  this  share 
of  the  partnership  property,  imless  a  spe- 
cial authority  was  so  delegated  in  the  terms 
of  the  partnership.     But  no  such  rule  ob- 
tains in  the  common  law,  in  which  each  part- 
ner is  the  general  agent  in  the  administration 
of  the  partnership.     It  seems  right  that  it 
should  be  so,  because  the  relation   is  based 
and  established  upon  the  mutual  confidence 
and   trust   of   the    several    members   of   the 
firm,  and  the  public  deals  with  them  in  reli- 
ance upon  such  mutual  trust  and  confidence. 
If  this  be  the  power  of  each  partner  over  the 
partnership  efTects,   and  real   property   may 
constitute  a  part  of  those  effects,  then  one 
partner  may  make 'an  assignment  in  equity 
of  the  realty,  either  to  secure  an  antecedent 
debt  or  to  provide  for  debts  thereafter  to  be 
contracted  on  account  of  the  firm."    And  see 
the    reported,  case.      See    also    Arnold    v. 
Stevenson,  2  Nev.  234. 

Record  Title  in  Partner, 

Where  the  record  title  to  property  is  in  the 
name  of  one  member  of  a  firm,  a  bona  fide 
purchaser  or  mortgagee  of  the  firm  prop- 
erty from  the  record  owner,  without  notice 
of  its  partnership  character  will  hold  it 
free  from  partnership  claims.  Robinson 
Bank  v.  Miller,  163  111.  244,  38  N.  E.  1078, 
4G  Am.  St.  Rep.  883,  27  L.R.A.  449;  Mc- 
Millan V.  Hadley,  78  Ind.  690;  Rivarde  v. 
Rousseau,  7  La.  Ann.  3;  Parker  v.  Bowles, 
67  N.  H.  491;  Tarbell  v.  West,  86  N.  Y.  280; 
Martin  v.  Carlislfe,  46  Okla.  268,  148  Pac 
833.  Thus  it  was  said  in  Tarbell  v.  West, 
supra :  "Where  the  legal  title  to  partnership 
lands  is  vested  in  one  partner,  his  bona  fide 
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jprantee,  or  mortgagee,  takes  his  title  free 
from  the  equities  of  the  other  partners,  or 
of  copartnership  creditors.  But  if  he  had 
notice  that  the  land  is  partnership  assets,  he 
takes  subject  to  their  equities." 

So  in  Martin  v.  Carlisle,  46  Okla.  268, 
148  Pac.  833,  it  was  said:  "We  are  not  un- 
mindful of  the  fact  that  in  cases  like  the  one 
:at  hand,  where  the  record  title  does  not  'n- 
•dicate  a  partnership  holding,  but  appears  to 
be  a  title  held  as  tenants  in  common  by  the 


through  the  society  as  its  agent,  the  contract 
is  no  more  than  an  agreement  by  the  railway 
to  pay  an  additional  amount  contributed  by 
itself  if  suit  is  not  brought. 
[See  note  at  end  of  this  ease.] 

Transferred  from  Superior  Court,  Coos 
county:  Pike,  Judge. 

Action  by  Delia  Wilson,  plaintiff,  against 
Grand  Trunk  Railway  Insurance  and  Provi- 
dent Society,  defendant.    Case  transferred  to 


individual  members,  the  record  must  be  the  •    Ci,^««««*.  ri>«-*      TTT,^«ri>i.rm  -^v-  x>t  ..r^r^^r.^ 
.,  .1  V       _L-      J    »•  .xv  M      oupreme.  Court.     Judgment  fob  Plaintiff. 

^uide  on  which  parties  dealing  with  one  of  '^ 


the  partners  individually  may  with  safety 
rely,  and  they  ought  not  to  be  charged  with 
notice  of  equities  existing  between  the  part- 
ners, which  do  not  show  of  record  or  which 
have  not  been  brought  to  the  knowledge  of 
the  purchaser  of  such  partnership  interest, 
and  the  purchaser  from  a  partner  of  his 
undivided  interest  in  real  estate  held  by  part- 
ners in  their  individual  names  cannot  light- 
ly be  devested  thereof,  and  title  thus  ob- 
tained should  be  held  good,  until  it  is  shown 
by  evidence  that  is  clear  and  convincing  that 
it  was  not  acquired  in  good  faith,  but  that 
the  purchaser  had  notice  that  it  was  partner- 
ship property.' 


» 
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ORANB    TRUNK    RAHiWAT    INSUB-i 
ANGE  ANB  PROVIDENT  SOOIETT. 

New    Hampshire    Supreme    Court— June    6, 

1916. 

7S  y.  n.  210;  98  Atl.  47S. 


Master  and  Servant  —  Relief  Depart- 
ments —  Forfeiture  in  Case  of  Snit  ^ 
Efleet  of  Employer's  Uability  Act. 

Where  a  relief  society's  membership  is 
•eonfined  to  a  certain  railway's  employees, 
-and  the  railway  contributes  semiannually  a 
sum  equal  to  the  total  assessments  paid  by 
members,  a  by-law  that  half  the  sum  insured 
for  should  be  forfeited  if  the  employee  or  his 
representative  sued  the  railway  for  damages 
is  not  void  under  Federal  Employers'  Lia- 
bility Act,  April  22,  1908,  c.  149,  §  5,  35 
Stat.  66  (8  Fed.  St.  Ann.  [2d  ed.]  1264), 
providing  "any  contract,  rule,  regulation,  or 
device  whatsoever,  the  purpose  and  intent  of 
which  sliall  be  to  enable  any  common  carrier 
to  exempt  itself  from  any  liability  created 
by  this  act,  shall  to  that  extent  be  void," 
since  this  provision  does  not  attempt  to  reg- 
ulate contracts  between  an  employee  and  an 
insurance  company,  and  even  if  the  contract 
be  considered  one  with  the  railway  company 


[210]  Assumpsit,  to  recover  $1,000,  as 
beneficiary  under  a  certificate  of  railway  in- 
surance, issued  to  the  plaintiffs'  son,  Philip  L. 
Wilson.  The  defendant  is  a  corporation  char- 
tered under  the  laws  of  Canada,  independent- 
ly organized,  yet  connected  with  the  Grand 
Trunk  Railway.  Its  membership  is  confined 
to  the  railway's  employees,  and  the  railway 
contributes  es^  half  year  out  of  its  revenues 
a  sum  equal  to  the  total  assessments  paid  by 
members  of  the  society.  The  certificate  is 
subject  to  the  by-laws  of  the  society,  section 
14  of  which  is  as  follows: 

"In  case  of  injury  or  death  a  member,  and 
those  claiming  by,  through,  or  imder  him, 
as  the  case  may  be,  shall  elect  to  accept  the 
benefits  or  moneys  to  which  he  or  they  is  or 
are  thereby  entitled  under  the  Rules  of  the 
Society,  or  to  prosecute  such  claim  as  he 
or  they  may  have  at  law  against  the  Grand 
Trunlc  Railway  Company  of  Canada  by  rea- 
son thereof.  Should  any  action  be  brought 
in  which  damages  or  compensations  are 
sought  to  be  recovered  from  or  against  the 
said  Company  by  reason  or  on  account  of 
the  injury  or  death  of  any  member,  all  obli- 
gations of,  and  claim  against  the  Society 
in  respect  of  such  injury,  or  death,  shall,  ex- 
cept to  the  extent  herein  provided,  there- 
upon be  forfeited  without  any  declaration  or 
[211]  other  act  by  or  on  behalf  of  the  Society, 
and  no  sum  whatever,  other  than  one-half  of 
the  amount  payable  by  the  Society  on  account 
of  sick  benefits  or  allowances  or  on  account 
of  such  insurance,  shall  be  payable  by  the 
Society  by  reason  or  on  account  of  such  in- 
jury or  death  unless  and  until  such  action 
has  been  formally  withdrawn  or  dismissed. 
The  Committee  of  Management,  however, 
may  in  their  discretion,  waive  such  forfei- 
ture. 

"In  consideration  of  the  subscription  of  the 
Grand  Tnink  Railway  Company  of  Canada  to 
the  Society,  no  moneys  shall  be  payable  to 
a  member,  or,  in  case  of  his  death,  to  any 
person  claiming  by,  through,  or  under  him 
by  reason  or  as  a  result  of  the  injury  or 
death  of  such  member,  as  the  case  may  be, 
until  valid  and  sufficient  release  of  all  claims 
against  the  Grand  Trunk  Railway  Company 
of   Canada,   as   well  as  the   society   arising 
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from  or  growing  out  of  such  injury  or  death, 
duly  executed  by  all  persons  who  might  le- 
gally assert  such  claims,  shall  have  been  de- 
livered to  the  secretary  of  the  society." 

Proof  of  death  was  furnished,  and  payment 
of  $1,000  was  refused  because  the  adminis- 
trator of  Wilson's  estate  had  brought  suit 
against  the  railway  to  recover  damages*  for 
causing  his  death,  imder  the  federal  employ- 
ers' liability  act. 

It  was  ruled  that,  if  the  foregoing  by-law 
was  valid,  the  plaintiff  should  recover  $500, 
and,  if  it  was  invalid,  $1,000.  The  question 
of  the  validity  of  the  by-law  was  transferred 
from  the  December  term,  1915,  of  the  supe- 
rior court,  by  Pike,  0.  J. 

Ovide  J,  Coulombe  for  plaintiff. 
Drew,  Shurtleff,  Morris  d  Oakes  and  Rich 
d  Marble  for  defendant. 

Peabuce,  J. — ^The  question  upon  which  de- 
cision was  reserved  by  the  superior  court  ia 
the  validity  of  the  defendant's  by-law,  which 
provided,  in  effect,  that  the  half  of  the  sum 
insured  for  which  the  railway  paid  the  pre- 
miums should  be  forfeited  if  the  employee 
or  his  representative  brought  suit  to  recover 
damages  from  the  railway.  If  this  by-law  is 
valid,  it  bars  the  action  to  recover  this  sum 
in  terms.  This  is  conceded,  but  the  plaintiff 
claims  that  the  federal  statute  invalidates 
the  by-law  and  that,  therefore,  recovery  may 
be  had.  The  question  is  one  of  federal  law, 
but  has  not  been  passed  upon  by  the  federal 
court. 

The  federal  employers'  liability  act  pro- 
vides that  "Any  contract,  rule,  regulation,  or 
device  whatsoever,  the  purpose  or  intent  of 
[212]  which  shall  be  to  enable  any  common 
carrier  to  exempt  itself  from  any  liability 
created  by  this  act,  shall  to  that  extent  be 
void."  36  U.  S.  Stat.  p.  66,  §  5.  This  provi- 
sion applies  only  to  the  exemption  of  the  in- 
terstate carrier  from  the  liability  imposed  by 
the  act.  It  does  not  attempt  to  regulate 
contracts  between  the  employee  and  the  in- 
surance company,  by  the  terms  of  which  the 
insurance  is  forfeited. 

The  agreement  between  the  society  and  the 
employee  of  the  railway  was  that,  if  he  or  his 
representative  brought  suit  against  the  rail- 
way, such  action  would  work  a  forfeiture  of 
the  insurance.  No  good  reason  appears  why 
the  parties  might  not  make  such  an  agree- 
ment. The  employee  still  retained  all  his 
rights  to  pursue  his  remedy  against  the  rail- 
way under  the  federal  statute.  The  right  to 
the  insurance  was  not  one  created  by  the 
statute.  It  arose  from  the  agreement  of  the 
parties;  and  there  is  neither  justice  nor  logic 
in  the  proposition  that  the  employee  or  his 
beneficiary  may  claim  the  benefits  of  the  con- 
tract and  at  the  same  time  repudiate  its  bur- 
dens. 


If,  instead  of  calling  this  an  insurance^ 
contract,  it  were  denominated  an  agreement 
for  a  release  of  the  employee's  claim  for  dam- 
ages, the  case  would  seem  entirely  clear.  If 
the  society  had  agreed  to  pay  an  injured, 
employee  $500  for  a  release  of  his  claim 
against  the  railway,  no  one  would  think  that 
payment  could  be  enforced  without  giving, 
the  release  stipulated  for.  The  present  con- 
tract does  not  differ  in  substance  from  th» 
one  supposed. 

,  It  has  been  held  in  another  jurisdictloik. 
that  the  act  of  congress  strikes  this  provisioa 
out  of  the  insurance  contract,  leaving  the 
remainder  in  full  force.  Rodell  v.  Chicago 
Relief  Dept.  118  Minn.  449,  137  N.  W.  174^ 
The  language  of  the  statute  does  not  seem  to 
warrant  the  conclusion  reached.  The  pro- 
vision that  the  agreement  for  exemption  from, 
the  liability  imposed  by  the  act  "shall  to 
that  extent  be  void,"  indicates  an  intention, 
to  carefully  limit  its  application  to  the  rela- 
tion between  the  employer  and  employee  as. 
such.  If  the  intent  had  been  otherwise,  it  is 
probable  the  declaration  would  have  been, 
that  such  provision  should  be  wholly  void* 
Instead  of  that,  a  limited  invalidity  was  de- 
clared. It  is  not  unlikely  that  the  statute 
was  so  drawn  because  of  the  question  which 
might  otherwise  arise  of  the  power  of  con- 
gress to  regulate  contracts  between  insurer 
and  insured. 

The  circumstances  under  which  this  stat- 
ute  was  enacted  strongly  tend  to  show  that 
congress  was  using  every  precaution  to  so 
frame  [213]  the  act  that  it  would  not  be  ad- 
judged to  be  invalid  because  it  undertook  to 
regulate  matters  beyond  congressional  oontroL 
An  earlier  employers'  liability  act  has  just 
been  declared  to  be  invalid  for  this  reason* 
Employers'  Liability  Cases,  207  U.  S.  463, 
28  S.  Ct.  141,  52  U.  S.  (L.  ed.)  297.  While 
the  court  were  divided  in  opinion  as  to  the 
meaning  of  that  act,  they  were  practically 
unanimous  *in  the  view  that,  if  broadly  con- 
strued, it  was  unconstitutional  for  the  rea- 
son above  suggested.  This  particular  section 
is  different  from  the  earlier  one  in  several 
respects,  so  that  the  language  of  the  two  can- 
not be  compared  in  detail;  but  the  insertion 
in  the  present  section  of  the  proviso,  that  the 
contract,  etc.,  exempting  the  carrier  from 
the  liability  imposed  by  the  act,  shall  be  void 
"to  that  extent,"  is,  under  the  circumstances,, 
highly  significant  of  a  congressional  intent 
to  limit  the  invalidity  strictly  to  the  subject 
dealt  with. 

Unless  this  provision  of  the  contract 
amounts  to  an  attempt  to  abridge  the  em- 
ployee's rights  under  the  statute  it  is  not,, 
and  could  not  be,  declared  void  by  ecmgresa. 
It  is  broadly  *  distinguishable  from  the  de- 
cided cases  wherein  the  contract  for  in- 
surance and  release  were  parts  of  the  contract 
of  employment,  or  those  where  there  was  to 
be  a  forfeiture,  for  this  cause,  of  insurance 
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paid  for  by  the  employee  The  fund  here  in- 
volved was  created  solely  by  payments  made 
by  the  railway. 

If  the  incorporation  of  the  society  is  to  be 
treated  as  merely  a  device  of  the  railway, 
so  that  the  two  corporations  are  to  be  treated 
as  one,  the  plaintiff  is  no  better  off.  The  con- 
tract is  then  no  more  than  an  agreement  by 
the  railway  to  pay  the  beneficiary  $500  as  a 
return  from  the  premiums  paid  by  the  em- 
ployee, and  also  to  pay  from  its  own  funds 
an  additional  $500  if  the  employee  and  his 
representatives  refrain  from  bringing  suit. 
The  right  to  sue  is  left  intact,  and  congress 
has  not  attempted  to  deal  with  agreements 
which  stop  at  that  point.  To  extend  this 
provision  of  the  statute  so  as  to  include  the 
transaction  here  in  question  would  be  an  at- 
tempt **to  regulate  persons  because  they  en- 
(gage  in  interstate  commerce,"  rather  than  to 
regulate  such  commerce.  Employers'  Lia- 
bility Cases,  207  U.  S.  463,  497,  28  S.  Ct.  141, 
52  U.  8.   (L.  ed.)  297. 

The  statute  does  not  apply  to  this  pro- 
vision of  the  contract  and,  therefore,  upon  the 
facts  that  now  appear,  the  plaintiff  cannot 
recover  the  insurance  which  was  paid  for  by 
the  railway. 

Judgment  for  the  plaintiff  for  $500. 

Parsons,  C.J.,  not  being  present  at  the 
argument,  took  no  part  in  the  decision:  the 
others  concurred. 
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The  weight  of  authority  seems  to  be  to  the 
effect  that  a  provision  in  a  "relief  depart- 
ment" contract  between  an  interstate  railroad 
company  and  its  employees  providing  that 
the  acceptance  of  benefits  shall  be  a  bar  to 
any  legal  liability  for 'a  personal  injury  is 
in  conflict  with  the  federal  employers'  lia- 
bility act  and  is  void.  See  the  note  to  Wagner 
▼.  Chicago,  etc.  R.  Co.  Ann.  Cas.  lOlOA  778. 
It  is,  however,  held  in  the  reported  case  that 
the  statute  does  not  invalidate  a  provision 
that  so  much  of  the  relief  department  in- 
surance as  represents  premiums  paid  by  the 
employer  shall  be  forfeited  by  the  bringing 
of  suit  to  recover  damages. 


Libel  and  Slander  —  PriTilege  —  Report 
of  Grand  Jnry. 

A  grand  jury  having  no  authority  to  make 
a  report,  not  followed  by  indictment,  reflect- 
ing on  an  official,  it  is  not  privileged,  even 
qualifiedly,  as  regards  liability  of  the  mem- 
bers for  libel. 

[See  note  at  end  of  this  case.] 

Same. 

The  report  of  a  grand  jury  not  being  priv- 
ileged, good  faith  of  the  members  is  not  a 
bar  to  action  for  libel,  but  bears  only  on  mit- 
igation of  damages. 

[See  note  at  end  of  this  case.] 

Persens  Idable  for  libelons  Report  of 
Grand  Jnry  —  Aoqniesoence  in  Re- 
port. 

That  a  libelous  unauthorized  report  was 
presented  in  open  court  by  the  foreman  of  the 
grand  jury,  purporting  to  act  in  behalf  of 
all  the  members,  and  that  they  were  all 
present,  apparently  acquiescing  in  what  was 
done,  is  prima  facie  evidence  that  all  of  them 
acted  in  or  acquiesced  in  its  publication. 

Witnesses  —  Competency  —  Member  of 
Grand  Jnry  —  Scope  of  Regnirement 
of  Secrecy. 

Comp.  Laws  1897,  §  11887,  providing  that 
a  member  of  a  grand  jury  cannot  be  obliged 
or  allowed  to  testify  in  what  manner  he  or 
any  member  voted  on  any  question  before 
them,  or  what  opinions  were  expressed  by 
any  juror  in  relation  to  any  such  question, 
applies  only  to  a  proceeding  in  which  an  in- 
dictment was  properly  found,  and  not  to  de- 
liberations concerning  and  resulting  in  an  un- 
authorized libelous  report  by  the  grand  jury. 

Error  to  Circuit  Court,  Kalamazoo  county: 
NoBTH,  Judge. 

Action  by  Milo  0.  Bennett,  plaintiff, 
against  John  W.  Stockwell  et  al.,  defendants. 
Judgment  for  defendants.  Plaintiff  brings 
error.  The  facts  are  stated  in  the  opinion. 
Reversed. 


Milo  0.  Bennett  for  plaintiff  in  error. 
Alfred  J*  Milla  for  defendant  in  error. 


[51]  Stone,  J.— This  is  an  action  of  libel 
against  the  defendants,  who  served  as  grand 
jurors  in  the  circuit  court  for  the  county  of 
Kalamazoo,  for  the  composition  and  publica- 
tion of  an  alleged  false,  malicious,  and  de- 
famatory document,  styled  a  "report,"  which 
was  filed  with  the  circuit  court  for  the  said 
county  by  the  defendants,  through  Byron  J. 
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Games,  their  foremarn,  on  February  6,  1914. 
The  report  was  written  by  defendant  Stock- 
well  and  handed  to  the  circuit  judge  by  de- 
fendant Carnes.  The  said  "report,"  contain- 
ing the  alleged  libelous  language,  was  before 
this  court  in  Bennett  v.  Kalamazoo  Circuit 
Judge,  183  Mich.  200,  150  N.  W.  141,  Ann. 
Gas.  1916E  223,  and  is  fully  set  forth  there, 
in  the  opinion  of  Justice  Brooke  to  which 
reference  is  made.  It  was  addressed  to  the 
circuit  court  for  the  county  of  Kalamazoo, 
and  the  opening  sentence  is:  ''We,  the  mem- 
bers of  the  grand  jury  now  in  session,  beg 
leave  to  report,"  etc.  It  was  signed:  "The 
Grand  Jury  of  Kalamazoo  County,  by  Byron 
J.  Carnes,  Foreman  of  the  Grand  Jury."  It 
appears  undisputed  that  this  report  was  pre- 
sented to  the  court  by  the  foreman  thereof, 
in  the  presence  of  the  entire  jury. 

In  Bennett  v.  Kalamazoo  Circuit  Judge, 
supra,  we  said: 

"In  this  State  there  are  but  two  matters 
upon  which  a  grand  jury  have  statutory  right 
to  make  reports  or  presentments — i..  e,^  tres- 
pass on  public  lands  (1  Comp.  Laws,  §  1395, 
1  Comp.  Laws,  1915,  §  678),  and  violation 
of  the  election  laws  (§  11443,  3  Comp.  Laws, 
5  How.  Stat.  [2d  ed.]  §  14910,  3  Comp.  Laws 
1916,  §  [52]*  15166).  Sections  11891-11893, 
3  Comp.  Laws  (5  How.  Stat.  [2d  ed.]  §§ 
15062-15064,  3  Comp.  Laws  1915,  §§  15718- 
15720),  provide  how  indictments  shall  be 
found,  but  contain  no  provisions  for  the  filing 
of  a  report  or  presentment  reflecting  upon  the 
conduct  of  public  officials. 

"An  examination  of  thtf  report  filed  by  the 
grand  jury  in  the  instant  case  shows  that  it 
contains  reflections  of  the  gravest  character 
upon  the  official  conduct  of  the  petitioner, 
if  it  does  not  actually  charge  him  with  the 
commission  of  a  felony. 

"A  review  of  all  the  cases  cited  upon  both 
sides  of  the  question,  and  such  others  as  we 
have  been  able  to  examine,  leads  us  to  the 
conclusion  that  inherently,  apart  from  stat- 
utory sanction,  the  grand  jury  has  no  right 
to  file  such  a  report,  unless  it  is  followed  by 
an  indictment.  The  evils  of  the  contrary 
practice  must  be  apparent  to  all.  While  the 
proceedings  of  the  grand  jury  are  supposed  to 
be  secret,  it  is  clear  that  in  the  present  in- 
stance that  secrecy  was  not  inviolate,  for  the 
objectionable  report  found  its  way  into  the 
press  of  Kalamazoo  within  a  few  hours  after 
it  had  been  filed.  Whether  the  matter  con- 
tained in  such  report  be  true  or  false,  it  can 
make  no  difference  with  the  principle  in- 
volved. In  either  event  the  accused  person 
is  obliged  to  submit  to  the  odium  of  a  charge 
or  charges  based,  perhaps,  upon  insufficient 
evidence,  or  no  evidence  at  all,  without  hav- 
ing the  opportunity  to  meet  his  accusers  and 
reply  to  their  attacks.  This  situation  is  one 
which  offends  every  one's  senbt  of  fair  play 
and  is  surely  not  conducive  to  the  decent  ad- 
ministration of  justice." 


And  this  court  issued  a  mandamus  to  com- 
pel  the  respondent  therein  to  grant  a  motion 
of  the  relator  to  strike  from  the  files  of  the 
court,  said  report.  Upon  the  trial  of  the  in- 
stant case  it  appeared  that  the  j^laintiff  had 
been  elected  prosecuting  attorney  of  Kalamar 
zoo  county  at  the  general  election  held  in  the 
month  of  November,  1912,  and  that  he  served 
as  such  officer  during  the  years  1913  and 
1914. 

There  was  evidence  in  the  case  that  defend- 
ant Stockwell  prepared  the  report.  He  testi- 
fied: 

[53]  "I  prepared  that  report  myself  and 
not  from  any  dictation  ...  1  made  two 
copies,  one  original  and  one  carbon.  The 
original  was  signed  by  the  foreman." 

It  appears  that  the  carbon  copy  reached 
the  newspaper  publisher  through  the  hands 
of  the  circuit  judge.  The  witness  Stockwell 
says  he  does  not  remember  what  was  done 
with  the  carbon  copy,  but  testified  that  he 
did  not  give  it  to  the  circuit  judge.  It  doea 
appear  undisputed  that  the  circuit  judge  had 
possession  of  the  carbon  copy  shortly  after- 
ward and  exhibited  it  to  Mr.  Nichols,  the 
special  prosecuting  attorney  who  had  been 
appointed  to  attend  the  grand  jury.  It  fur- 
ther appeared  that  Mr.  Nichols,  although  at- 
tending tlie  grand  jury  in  the  examination 
of  witnesses  and  the  preparation  of  indict- 
ments, had  no  knowledge  that  such  report 
had  been  made,  or  was  in  existence,  until  the 
carbon  copy  was  shown  to  him  by  the  circuit 
judge  on  the  same  day  the  original  was  filed 
and  spread  upon  the  journal  of  the  court. 

At  the  close  of  the  plaintiff's  evidence  a 
motion  was  made  to  direct  a  verdict  for  the 
defendants  upon  the  grounds  that  the  alleged 
libelous  article  declared  on  and  made  a  basis 
of  the  action  was  privileged  absolutely,  or^ 
if  not  privileged  absolutely,  that  it  was  quali- 
fiedly  privileged;  and  after  some  discussion 
a  court  directed  a  verdict  for  the  defendants. 

The  case  is  orought  here  by  the  plaintiff 
upon  writ  of  error,  and  the  assignments  of 
error  discussed  are  that  the  court  erred: 

(1)  In  charging  the  jury  to  return  a  ver- 
dict in  favor  of  the  defendants  upon  plain- 
tiff's own  case,  as  shown  by  the  record. 

(2)  In  striking  out  the  testimony  of  one 
of  the  defendants  as  to  the  action  of  certain 
jurors  in  their  deliberations. 

(3)  In  granting  the  motion  of  defendants* 
counsel  [64]  to  withdraw  the  plaintiff's  case 
from  the  jury,  and  direct  a  verdict  against 
plaintiff  withoat  sahmitting  the  same  to  the 
jury  for  their  determination  as  a  question  of 
fact  whether  the  article  was  libelous,  and  as 
to  the  extent  of  plaintiff's  damages. 

We  are  of  opinion  that  this  court  has  al- 
ready passed  on  the  question  whether  this 
alleged  report  was  privileged,  either  absolute- 
ly or  qualifiedly.  If  it  had  been  privileged 
at  all,  this  court  would  not  have  ordered  it 
stricken   from   the   record.     It  is   manifest 


BENNETT  v.  STOCKWELL. 

197  Mich.  SO, 


1195 


that  if  the  defendants  composing  the  grand 
jury  had  returned  an  indictment  against  the 
plaintiff,  that  would  have  been  privileged. 

It  is  the  principle  contention  of  d^endants' 
counsel  that  the  article  was  qualifiedly  priv- 
ileged. W^  are  of  the  opinion  that  it  was 
Bot  privileged  at  all.  This  court  has  repeat- 
edly held  that  the  occasion  determines  the 
question  of  privilege,  and  we  have  said:  That 
qualified  privilege  extends  to  all  communica- 
tions made  bona  ^e  upon  any  subject-matter 
in  which  the  party  communicating  has  an  in- 
terest, or  in  reference  to  which  he  has  a  duty, 
to  a  person  having  a  corresponding  interest, 
or  duty.  Bacon  v.  Michigan  Cent.  R.  Co.  66 
Mich.  166-170,  33  N.  W.  181;  Garn  v.  Lock- 
ard,  108  Mich.  196,  65  N.  W.  764;  Schultz  v. 
Guldenstein,  144  Mich.  636-641,  108  N.  W. 
95;  Madill  ▼.  Currie,  168  Mich.  546-^58,  134 
N.  W.  1004. 

In  Rector  y.  Smith,  11  la.  302,  the  supreme 
court  of  that  State  held  that  a  grand  jury 
had  no  power  to  present  to  the  court  other- 
wise than  by  indictment  the  misconduct  of 
an  officer;  and  that  a  report  to  the  district 
court  charging  an  officer  with  malfeasance 
was  not  a  privileged  commimication;  and 
that  the  defendant  could  not  plead  this  priv- 
ilege in  bar  of  plaintiff's  right  to  recover. 
We  think  that  court  was  illogical  when  it 
further  held  that  if  suc^  publication  was 
made  without  malice,  and  as  the  defendant 
supposed  in  the  [55]  discharge  of  a  public 
duty,  and  without  any  ill  will  or  hatred 
toward  the  plaintiff,  there  could  be  no  re- 
covery. The  court  there  referred  to  the  lan- 
guage of  Chief  Justice  Shaw  in  the  case  of 
Bradley  v.  Heath,  12  Pick.  (Mass.)  163,  22 
Am.  Dec.  418.  A  reference  to  that  case  shows 
that  Chief  Justice  Shaw  was  there  speaking 
of  a  case  which  presented  a  qualified  priv- 
ilege. In  our  opinion  it  is  illogical  to  say 
that,  in  the  absence  of  privilege,  good  faith 
can  be  shown  in  bar  of  plaintifl's  right  to 
recover.  Undoubtedly  all  the  surrounding 
circumstances  may  be  shown  in  mitigation 
of  damages,  but  not  in  bar  of  the  action, 
where  the  matter  published  is  not  privileged. 
Cases  are  numerous  in  this  State  where  evi- 
dence in  mitigation  of  damages  has  been  re- 
ceived under  such  circumstances,  but  not  in 
bar  of  the  action. 

It  seems  io  have  been  the  opinion  of  the 
trial  court  in  the  instant  case  that  there  was 
no  evidence  as  to  which  or  how  many  of  the 
defendants  concurred  in  the  action  of  the 
grand  jury.  It  should  be  borne  in  mind  that 
this  is  an  action  for  publishins^  alleged  libel- 
ous matter.  As  we  have  said,  the  undisputed 
evidence  shows  that  this  so-called  report  was 
presented  in  open  court  by  the  foreman  of 
the  grand  jury,  purporting  to  act  in  behalf 
of  all  the  defendants,  and  that  all  of  the  de- 
fendants were  present,  apparently  acquiescing 
in  what  was  done.    We  have  called  attentiou 


to  the  matter  in  which  the  report  was  signed. 
We  think  that,  prima  facie,  at  least,  it  may 
be  said  that  all  of  the  defendants  acquiesced 
in  the  publication  of  the  report.  Certainly 
the  foreman  and  the  defendant  who  prepared 
it  for  publication  would  be  responsible  for 
it,  and  we  think,  as  we  have  said,  that  prima 
facie  all  of  the  defendants  acted  in  or  ac- 
quiesced in  its  publication. 

It  is  the  further  claim  of  the  appellant 
that  the  members  of  the  grand  jury  should 
have  been  allowed  to  [56]  testify  to  the  pro- 
ceedings in  the  grand  jury  room  as  respects 
the  voting  for,  and  composition  and  publica- 
tion of,  the  alleged  libel.  Our  statute  (3 
Comp.  Laws,  §  11887,  3  Comp.  Laws  1915, 
§  15714)   provides  as  follows: 

''Members  of  the  grand  jury  may  be  re- 
quired by  any  court  to  testify,  whether  the 
testimony  of  a  witness  examined  before  such 
jury  is  consistent  with,  or  different  from,  thq 
evidence  given  by  such  witness  before  suclf 
court;  and  they  may  also  be  required  to  dis- 
close the  testimony  given  before  them  by  any 
person,  upon  complaint  against  such  person 
for  perjury,  or  upon  his  trial  for  such  offense; 
but  in  no  case  can  a  member  of  the  grand 
jury  be  obliged  or  allowed  to  testify  or  de- 
clare in  what  manner  he  or  any  other  mem- 
ber of  the  jury  voted  on  .any  question  before 
them,  or  what  opinions  were  expressed  by 
any  juror  in  relation  to  any  such  question." 

In  the  following  cases  we  have  referred  to 
and  passed  upon  this  statute:  People  v.  Lau- 
der, 82  Mich.  122,  46  N.  W.  956;  People  v. 
(yNeill,  107  Mich.  556,  65  N.  W.  640;  People 
V.  Thompson,  122  Mich.  411-417,  81  N.  W. 
344 ;  In  re  Archer,  134  Mich.  408-410,  96  N. 
W.  442.  An  examination  of  these  cases  will 
show  that  we  were  there  dealing  with  in- 
dictments which  had  been  properly  found  and 
presented  by  grand  jurors.  ' 

The  pertinent  question  is  whether  this  stat- 
ute should  be  held  to  apply  in  the  instant 
case,  where  we  have  held  that  the  proceedings 
of  the  grand  jury  in  this  matter  were  without 
authority  or  jurisdiction.  It  has  long  been 
the  policy  of  the  law,  in  furtherance  of  jus- 
tice, that  the  legitimate  investigations  and 
deliberations  of  a  grand  jury  should  be  con- 
ducted in  secret,  and  that  for  moat  intents 
and  purposes  its  proceedings  are  legally 
sealed  against  divulgence.  The  grand  jurors 
are  sworn  to  keep  secret  the  State's,  their 
fellows',  and  their  own  counsel.  The  policy 
is  to  inspire  [57]  the  jurors  with  a  confidence 
of  security  in  the  discharge  of  their  legiti- 
mate and  responsible  duties,  so  that  they  may 
deliberate  and  decide  without  apprehension 
of  any  detriment  from  an  accus^  or  any 
other  person ;  to  secure  the  utmost  freedom  of 
disclosure  of  alleged  crimes  and  offenses  by 
prosecutors;  to- conceal  the  fact  that  an  in- 
dictment is  found  against  a  party,  in  order 
to  avoid  the  danger  that  he  may  escape  and 
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elude  arrest  upon  it,  before  the  presentment 
is  made.  That  grand  jurors  cannot  testify 
how  they  or  any  of  their  fellows  voted,  or  as 
to  what  induced  them  to  find  an  indictment, 
or  as  to  opinions  expressed  by  their  fellows 
or  themselves,  upon  any  question  properly  be- 
fore them  and  considered  by  them,  is  well 
settled.  Hooker  v.  State,  98  Md.  i45,  66  Atl. 
390,  reported  in  1  Ann.  Cas.  644,  and  note 
citing  many  cases,  including  People  v.  Lau- 
der, supra,  and  People  v.  Thcmpson,  supra. 

In  accord  with  our  statute,  it  is  not  com- 
petent for  a  grand  jury  to  testify  as  to  the 
character  or  sufficiency  of  the  evidence  upon 
which  an  indictment  was  found,  or  how  he 
voted  thereon;  But  should  that  rule  obtain 
in  matters  before  the  grand  jury  where  it 
had  no  jurisdiction  to  make  the  "report?" 
We  think  not.  For  instance,  it  was  held  at 
an  early  day  that  where  process  was  issued 
on  the  complaint  of  a  g^and  juror,  which  was 
without  any  authority  whatever  and  was 
void,  he  was  held  liable  to  the  person  injured. 
Allen  V.  Gray,  11  Conn.  95.  We  are  of  opin- 
ion that  the  statute  above  quoted  does  not 
apply  to  such  a  proceeding  as  was  had  by 
the  grand  jury  in  the  instant  case,  and  that 
its  provisions  cannot  be  invoked  by  the  de- 
fendants here. 

We  think  that  the  court  erred  in  exclud- 
ing the  testimony  offered  to  show  the  action 
of  certain  grand  jurors  in  their  deliberations, 
with  reference  to  this  so-called  report;  and 
that  the  court  also  erred  in  directing 
[58]  a  verdict  for  the  defendants,  and  in  not 
submitting  the  case  to  the  jury  upon  proper 
instructions. 

The  judgment  is  reversed,  and  a  new  trial 
granted,  with  costs  to  the  appellant. 

Kuhn,  C.J.,  and  Ostrander,  Bird,  Moore, 
Steere,  and  Brooke,  JJ.,  concurred.  Fellows, 
J.,  did  not  sit. 


NOTE. 

Report   of    Grand   Jury    as    PrivileKed 
within  Iiaw  of  Iiibel. 

A  grand  jury  has  no  power  to  report  crime 
or  misconduct  otherwise  than  by  an  indict- 
ment  or  a  presentment.  See  the  note  to  Ben- 
nett V.  Kalamazoo  Circuit  Judge,  Ann.  Cas. 
1916E  223.  Accordingly  a  mere  censorious 
report  filed  by  a  grand  jury  is  wholly  with- 
out jurisdiction  and  no  privilege  attaches 
thereto  which  is  available  in  an  action 
against  a  member  of  the  grand  jury  for  a 
libelous  statement  therein  contained.  Rec- 
tor v.  Smith,  11  la.  302;  Rich  v.  Eason 
(Tex.)  180  S.  W.  303.  And  see  the  reported 
case. 

In  Rector  v.  Smith,  11  la.  302,  the  court 
said:  "The  grand  jury  have  no  power,  nor 
is  it  their  privilege  or  duty  to  present  any 


person  for  a  criminal  offense  except  by   in- 
dictment.    If   the  misconduct  of  an   <^oer 
does  not  amount  to  a  crime,  and  is  not  of 
such  magnitude  as  will  justify  the  jury    in 
finding  an  indictment,  their  powers  over  the 
offense  complained  of    are  at  an  end.     It  is 
claimed  that  by  section  2992  of  the  Code, 
the  grand  jury  have  the  power  to   report 
otherwise  than  by  indictment  upon  the  sub- 
jects named  in  the  subdivisions  of  this  sec- 
tion.   And  this  construction  is  claimed  upon 
the  ground  that  the  second  subdivision  par- 
ticularly contemplates  a  report  by  the^  grand 
jury,  and  that  if  a  report  can  be  made  upon 
one    of    the    subjects,    the    consideration    of 
which   is  thus   specially  enjoined   upon   the 
jury,  that  a  report  may  be  made  upon  each 
of  the  subjects  named  in  this  section,  or  at 
least  they  can  report  upon  the  condition  of 
the  prison  and  upon  the  conduct  of  county 
officers.     An   indictment  may  be   presented 
under  each   of   these   subdivisions.     Should 
there  be  a  person  imprisoned  in  the  county, 
it  is  made  the  special  duty  of  the  jury  to  in- 
quire into  the  offense  charged,  so  that  the 
criminal   may  be   brought  to   speedy   trial. 
Should  there  have  beei  a  wilful  negleet  of 
duty  by  the  keepers  of  the  prison,  they  are 
liable  to  be  indicted  for  such  wilful  neglect. 
There  can  be  no  question  as  to  the  power  of 
the  grand  jury  to  indict  under  the  other  two 
subdivisions.    A  report  by  a  grand  jury  pre- 
sents nothing  upon  which  the  court  can  act, 
unless  it  is  in  reference  to  the  condition  of 
the  prison.    The  court  can  take  no  jurisdic- 
tion over  the  complaint  charged  by  such  re- 
port.   Nor  can  a  person  thus  presented  have 
an  opportunity  to  show  himself  innocent  of 
the  matters  complained  of.    With  this  view 
of  the  question  we  conclude  that  the  report 
piesented  by  defendant  as  a  juror  was  not 
a  privileged  communication,  and  that  he  can- 
not plead  this  in  bar  of  plaintiff's  right  to 
recover." 

In  Rich  V.  Fason  (Tex.)  180  S.  W.  303,  it 
appeared  that  a  grand  jury  in  its  report  to 
the  county  judge,  among  other  things,  said: 
''We  regret  exceedingly  that  it  becomes  our 
duty  to  report  to  your  honor  that  we  have 
been  apprised  of  the  fact  that  the  sheriff's 
office.  Constable  precinct  No.  1,  and  marshal 
of  the  city  of  Nacogdoches,  are  guilty  of  im- 
moral conduct  unbecoming  the  dignity  of 
their  exalted  position.  We  make  this  report 
that  public  may  have  the  benefit  of  our  inves- 
tigations, and  may  be  able  to  avoid  the  elec- 
tion of  officers  in  the  future,  who  may  be- 
come derelict  of  their  moral  obligations  to 
the  people  who  elect  them."  The  plaintiff 
brought  an  action  against  the  members  of 
the  grand  jury  for  libel.  The  defendants 
demurred  to  the  complaint  on  the  ground 
that  their  report  was  privileged  and  the  trial 
court  sustained  their  demurrer.  On  appeal 
the  court,  quoting  extensively  from  Rector 
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▼•  Smith,  supra,  overruled  the  holding  of  the 
trial  court. 

Ab  to  whether  the  report  of  a  grand  jury 
is  a  judicial  proceeding  bo  that  a  privilege 
attaches  to  a  publication  thereof  by  another, 
see  the  note  to  Flues  v.  New  Nonpareil  Co. 
Ann.  Gas.  1915A  33,  at  page  38. 


V. 


VOLLMER-CUBARWATER  COM- 
PANY, UMITED. 

Idaho  Supreme  Court — June  26,  1917. 

BO  Idaho  SOS;  166  Pao.  266. 


Appeal  and  Error  —  Harmless  Error  — 
Ref itsal  to  Strike  Evidenee  —  Com- 
potency  Subsequently  Shown. 

Where,  in  a  trial  to  the  court  without  a 
jury,  the  court  denies  a  motion  to  strike  tes- 
timony as  to  the  receipt  of  money  by  draft 
in  exchange  for  the  return  of  a  deed  based 
on  the  ground  that  the  deed  and  draft  are 
the  best  evidence,  and  testimony  is  sub- 
sequently introduced  showing  that  the  deed 
was  burned  and  never  recorded,  that  the  per- 
son who  sent  the  draft  for  the  drawer  thereof 
was  dead,  that  neither  the  drawer  nor  drawee 
knew  where  the  draft  was  procured  and  that 
the  records  of  the  bank  at  which  the  draft 
was  cashed  were  lost  or  destroyed,  the  error 
in  refusing  to  strike  the  testimony  is  not 
prejudicial. 

Husband  and  Wife  —  Separate  Prop- 
erty of  V/if e  «  Evidenee  Showing 
Purehase  with  Separate  Funds. 

In  a  suit  by  a  wife  to  quiet  title  to  real 
estate,  sold  on  execution  against  her  husband, 
the  evidence  is  held  to  be  sufficient  to  support 
the  finding  that  the  property  was  purchased 
with  the  separate  funds  of  the  wife,  and  not 
with  the  proceeds  of  a  sale  of  community 
property. 


Where  there  is  a  conflict  of  evidence  as  to 
whether  property  claimed  as  separate  prop- 
erty of  the  wife  was  purchased  out  of  the 
proceeds  of  the  sale  of  community  property, 
and  the  trial  court  finds  that  it  was  not  so 
purchased,  the  finding  will  not  be  disturbed. 

Title  Taken  in  Name  of  Husband  —  Es- 
toppel of  Wife  as  to  Husband's  Cred- 
itors. 

A  married  woman  purchased  real  property 
with  her  own  funds,  allowing  her  husband  to 
act  as  her  agent  in  the  transaction,  and  the 
title  was  taken  in  the  name  of  her  husband 
contrary  to  her  instructions.  The  wife,  being 
nnable  to  read,  believed  her  husband's  state- 
ment that  the  title  was  in  her  name,  and 
nothing  happened  to  put  her  on  inquiry  or 


arouse  her  suspicions  to  the  contrary.  It  is 
held  that  she  was  not  estopped  to  claim 
title  as  against  an  execution  creditor  of  her 
husband. 

[See  note  at  end  of  this  case.] 

Appeal  from  Second  Judicial  District 
Court,  Latah  county:     STiasLE,  Judge. 

Action  by  Julie  A.  McKeehan,  plaintiff, 
against  Vollmer-Clearwater  Company,  Limit- 
ed, defendant.  Judgment  for  plaintiff.  De- 
fendant appeals.  The  facta  are  stated  in  the 
opinion.    Affirmed. 

A.  H.  Oversmith  for  appellant. 
O.  W,  Suppiger  and  M.  T,  Curry  for  re- 
spondent. 

[607]  Flynn,  J. — Claiming  certain  real 
estate  as  her  separate  property,  respondent,  a 
married  woman,  sues  to  [508]  quiet  title 
thereto  as  against  a  deed  obtained  by  appel- 
lant under  an  execution  issued  against  re- 
spondent's husband.  The  cause  was  tried  to 
the  court  and  findings  and  decree  were  made 
in  lavor  of  respondent. 

Xhe  principal  errors  assigned  axe  the  in- ' 
sufficiency  of  the  evidence  to  support  the  find- 
I  ings,  error  in  finding  that  the  respondent  is 
not  estopped  to  assert  claim  to  the  property,, 
and  error  as  to  the  admission  and  rejection  .of 
certain  evidence. 

The  record  discloses  that  respondent  and 
her  J^usband  are  totally  illiterate,  neither  one 
being  able  to  read  or  write.  Respondent  tes- 
tified that  on  May,  1904,  she  received  $750 
from  her  father  in  lieu  of  certain  real  estate 
located  in  the  mountains  of  Tennessee,  which 
he  had  deeded  to  her  as  a  gift  nine  or  ten 
years  before;  that  her  father  wrote  to  her 
asking  her  if  she  would  rather  have  $760 
instead  of  tbe  land;  that  she  assented  to  this 
proposition  and  had  the  original  deed  re- 
turned to  him  with  instructions  to  send  the 
money  in  her  husband's  name;  that  the  rea* 
son  she  directed  it  to  be  sent  in  her  husband's 
name  was  that  she  was  sick  and  could  not 
look  after  anything;  that  her  husband  cashed 
the  draft,  which  came  in  a  letter,  bringing 
the  amount  to  her  in  gold. 

At  the  conclusion  of  the  evidence,  no  ob- 
jection thereto  having  been  thoiretofore  made,, 
a  motion  was  made  to  strike  her  testimony 
with  reference  to  getting  the  money  from  her 
father  by  a  draft,  and  with  reference  to  get- 
ting the  money  out  of  the  land,  for  the  reason 
that  the  testimony  is  merely  secondary  and 
IS  not  the  best  evidence,  and  that  the  written 
deed  from  her  for  this  land  and  the  canceled 
draft  are  the  best  evidence.  This  motion  waa 
denied  and  the  ruling  of  the  court  thereon  ia 
assigned  as  error. 

As  indicated  in  the  opinion  of  this  court  in 
Chaney  v.  Gauld  Co.  28  Idaho  76,  162  Pac;. 
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468,  this -motion  should  have  been  granted; 
but,  inasmuch  as  this  was  a  trial  to  the  court 
without  a  jury  and  respondent's  son  sub- 
sequently testified  that  he  had  returned  the 
deed  at  her  request  to  respondent's  father, 
and  respondent's  father  and  sister  testified 
that  the  deed  had  been  burned  by  the  father 
OD  its  return  to  him,  and  [509]  that  it  had 
never  been  recorded,  and,  inasmuch  as  there 
was  also  subsequent  testimony  to  show  that 
the  draft  or  check  sent  by  the  father  had 
been  so  sent  by  the  sister  and  wife  of  the 
father,  and  that  they  were  dead,  and  that 
he  did  not  know  at  what  bank  they  got  the 
check  or  draft;  and  there  was  also  testimony 
on  the  part  of  the  cashier  of  the  Pullman 
Bank  that  he  had  some  recollection  of  Mc- 
Keehan  having  received  some  money  by  check 
from  Tennessee,  and  it  was  also  shown  that 
the  remittance  sheets  and  records  of  the  Pull- 
man Bank  were  lost  or  destroyed,  we  think 
the  error  was  harmless. 

After  selling  their  homestead,  respondent 
and  her  husband  moved  to  Pullman,  Wash- 
ington, in  February,  1904.  Respondent  tes- 
tified that  because  she  could  not  coimt  or  tell 
the  denomination  of  any  money  except  gold 
or  silver,  she  caused  her  husband,  to  whom 
the  check  or  draft  was  sent  by  her  father,  to 
obtain  gold  coin  therefor.  She  claims  to 
have  thereafter  kept  the  coin  in  a  sack  be- 
tween the  feather  bed  and  straw  tick,  and 
during  her  occasional  absence  from  home  to 
have  transferred  it  to  a  baking-powder  can 
hidden  in  a  carefully  concealed  hole  in*  the 
chicken-house.  Early  in  the  fall  of  1004, 
respondent  began  to  look  for  a  place  that  she 
would  be  able  to  pay  for  with  her  own  money, 
and  in  the  spring  following,  she  learned  of 
the  tract  of  land  in  controversy.  She  sent 
her  husband  to  look  at  the  land,  and  oh  his 
fpvorable  report,  gave  him  $40  in  gold  coin 
to  bind  a  bargain  for  the  land.  The  husband 
paid  this  ^money  to  the  owner's  agent  with 
the  understanding  that  he  was  to  return  in  a 
few  days  to  obtain  the  deed.  Respondent 
gave  her  husband  $610,  in  gold  coin,  the 
amount  necessary  to  complete  the  purchase 
price  of  the  land,  and  instructed  him  to  take 
the  deed  in  her  name.  The  husband,  failing 
to  meet  the  agent  at  the  agreed  place,  re- 
turned home  and  gave  the  money  back  to 
his  wife,  depUted,  however,  to  the  extent  of 
$105,  or  $110,  which  the  husband  used  to 
pay  off  a  chattel  mortgage  on  some  cattle 
belonging  to  a  friend,  the  cattle  subsequently 
being  traded  in  as  a  part  of  the  purchase 
price  and  going  in  part  to  the  mortgagee  and 
in  part  to  the  vendor  of  the  land.  The  re- 
spondent  had  no  knowledge  of  this  transac- 
tion, and,  apparently,  no  [610]  knowledge  of 
the  diminution  of  her  hoarded  gold  until 
after  this  suit  was  commenced.  A  few  days 
after  the  chattel  mortgage  transaction,  the 
agent  who  sold  the  land  came  to  Pullman, 


where  the  McEeehans  lived,  bringing  the 
deed  with  him,  and  the  balance  of  the  pur- 
chase price,  less  the  amount  of  a  mortgage 
on  the  land,  was  delivered  in  gold  by  re- 
spondent to  her  husband  and  by  him  paid 
to  the  agent. 

There  is  no  evidence  to  show  that  the  hus- 
band requested  that  the  deed  be  made  in  his 
wife's  name,  in  conformity  with  her  instruc- 
tions to  him;  and  in  the  deed  the  husband 
was  named  as  grantee.  The  husband  gave  the 
deed  to  his  wife,  and  in  response  to  her  in- 
quiry as  to  whether  he  had  the  deed  fixed 
the  way  she  told  him  to,  he  told  her  he 
"guessed  it  was."  She  put  the  deed  away  ia 
a  keepsake  box  where  it  remained  until  De- 
cember, 1905,  when  it  was  recorded  at  her 
husband's  suggestion. 

During  all  of  this  time,  and  up  to  the  time 
when  the  land  was  sold  under  execution  in 
May,  1913,  respondent  did  not  know  that  title 
thereto  stood  in  her  husband's  name  and  be- 
lieved that  the  legal  title  was  in  her  own 
name. 

In  May,  1905,  respondent  gave  her  husband 
three  hundred  dollars  in  gold  coin  to  pay  on 
the  mortgage,  all  of  which,  except  five  dollara, 
was  so  applied.  Later,  during  the  same  year, 
all  the  balance  of  the  mortgage,  except  the 
'  five  dollars,  was  paid,  through  her  husband, 
out  of  her  gold  coin,  and  the  five  dollar  bal- 
ance was  paid  by  delivering  a  hog  to  the 
mortgagee  in  June,  1907,  and  the  release 
recorded.  ■  In  the  fall  of  1905,  the  Mc- 
Keehans,  with  their  family,  moved  on  the 
land,  and  sinee  that  time  hsvo  maintained 
their  reaidenee  tlMm.  McKeehan  began  deal- 
ing with  appellant  *  company  and  was  also 
engaged  in  hauling  wood,  in  farming  and  in 
working  on  the  farm  of  appellant's  manager. 

Respondent  did  not  know  that  her  husband 
was  getting  credit  of  the  company,  but  at  all 
times  believed  that  he  had  money  due  by 
reason  of  wood  and  other  products  delivered. 
By  no  word  or  act  did  she  indicate  that  she 
knew  that  the  title  to  her  land  stood  in  the 
name  of  her  husband,  nor  did  [511]  she  in 
any  manner  lead  appellant  to  extend  credit 
to  her  husband. 

On  April  8th,  1911,  McKe^an  confessed 
judgment  in  favor  of  appellant  company  in 
'the  sum  of  $1,050,  and  execution  thereon  was 
issued  on  April  2d,  1913,  the  sale  being  ad- 
vertised to  take  place  on  May  3d,  1913.  A 
day  or  two  before  the  date  of  sale,  a  neigh- 
bor informed  respondent  that  her  place  was 
about  to  be  sold,  and  the  next  morning  re- 
spondent left  for  Moscow  to  consult  an 
attorney  for  the  purpose  of  protecting  her 
property.  Notice  of  her  claims  was  given  at 
the  sherifTs  sale  and  subsequently  this  act- 
tion  was  brought. 

Appellant  claimed  that  the  property  in  dis- 
pute was  purchased  with  the  proceeds  of  the 
sale  of  the  homestead  owned  by  the  respond- 


BLACKOHBY  y.  PRIBND,  CROSBY  A  00. 

ISi  Minn,  1. 


1189 


'ent  and  lier  husband  but  introduced  no  direct 
<!vidence  on  this  point*  There  is  ample  evi- 
dence in  the  record  to  show  how  this  money 
w^as  spent.  Appellant  introduced  checks  to 
allow  that  during  February  and  March,  1904, 
:the  respondent's  husband  drew  from  th«  Pull- 
man bank  $1,605,  being  the  total  amount 
deposited  by  him  after  the  sale  of  the  home> 
atead;  but  even  if  these  checks  should  justify 
the  inference  that  out  of  this  money  came 
i;be  money  used  to  purchase  the  land  in  dis« 
pute,  we  are  satisfied  that  they  could  have  no 
^eater  effect  in  this  connection  than  to  make 
;&  conflict  of  the  evidence,  and,  under  the 
ifumiliar  rule,  this  court,  under  such  a  con- 
dition of  the  record,  will  not  disturb  the  find- 
ing of  the  trial  court. 

Respondent's  evidence  as  to  the  existence 
of  the  deed  from  her  father,  and  as  to  the 
possession  of  the  money  in  gold,  is  corrob- 
orated in  numerous  details  by  her  husband, 
ber  father,  her  sister  and  her  son,  and  while 
'we  are  in  accord  with  the  rule  that  in  a  suit 
of  this  nature  the  testimony  of  relatives 
should  be  closely  scrutinized,  we  are  con- 
fronted with  the  fact  that  there  is  no  direct 
evidence  contradicting  their  story.  Under 
this  condition  of  the  record,  we  hold  that  the 
•evidence  is  sufficient  to  support  the  finding 
that  the  property  in  dispute  was  purchased 
with  the  separate  funds  of  respondent  and 
was  her  sole  and  separate  property. 

[512]  The  contention  is  further  made  that 
respondent  is  estopped  under  the  facts  from 
claiming  this  property  as  her  separate  prop- 
erty, and  in  support  of  this  conteaticm  the 
decision  of  this  court  in  the  case  of  Chaney 
V.  Gauld  Co.  supra,  is  relied  on.  It  will  be 
remembered  that  in  this  case  both  the  hus- 
band and  wife  are  wholly  illiterate.  The 
trial  court  found  that  respondent  did  not 
know  that  the  title  was  not  in  her  name,  and 
the  evidence  supports  such  finding.  Assuming 
that  appellant  company  gave  credit  to  re- 
spondent's husband  on  the  strength  of  his  be- 
ing the  holder  of  the  record  title,  a  doubtful 
assumption  under  the  record,  we  think  that 
the  rule  of  estoppel  announced  in  the  Chaney 
^.  Gkiuld  Co.'s  case  is  not  applicable  where 
there  is  no  evidence  to  show  that  the  wife 
knew  or  should  have  known  that  the  title 
to  her  property  was  in  her  husband's  name. 
Respondent  relied  on  her  husband's  assur- 
ance that  title  to  property  purchased  with 
her  money,  was  taken  in  her  own  name.  She 
did  or  said  nothing  to  anyone  to  indicate  a 
contrary  belief  or  knowledge,  nor  was  any- 
thing brought  home  to  her  in  any  way  to 
cause .  her  to  make  inquiry  or  arouse  her 
suspicions  that  the  title  was  in  the  name  of 
her  husband.  She  could  not  read  the  deed; 
her  husband  could  not  read  it.  As  between 
the  appellant  company  and  the  respondent, 
there  was  no  duty  on  her  part  to  procure 
.someone  to  read  it  for  her,  because  the  com- 


pany  was  not  at  the  time  the  deed  was 
received  or  recorded  even  remotely  or  indirect- 
ly interested,  and  if  the  duty  of  the  respond- 
ent to  ascertain  the  contents  of  the  deed 
subsequently  arose,  there  is  nothing  in  the 
record  to  show  how  or  when  it  arose.  This 
is  not  a  case  where  a  wife  knowingly  per- 
mitted the  title  to  her  land  to  stand  in  the 
name  of  the  husband,  or  permitted  such  con- 
dition of  the  record  through  negligence  or 
carelessness,  and  thereby  left  the  way  open 
to  the  husband  to  procure  credit  on  the 
strength  of  his  record  title.  Knowledge, 
either  actual  or  implied,  on  the  part  of  the 
wife  that  the  title  is  in  her  husband's  name 
is  a  prerequisite  to  estoppel  in  such  a  case. 
We  think  that  the  wife  is  not  estopped  to 
claim  title  here. 

[513]  The  errors  assigned  as  to  the  rejec- 
tion of  certain  testimony  are  not  discussed 
in  argument  or  brief,  and  therefore  we  feel 
that  it  is  not  necessary  for  us  to  pass  on 
them. 

The  decree  should  be  afiirmed,  and  it  is  so 
ordered.     Costs  awarded  to  respondent. 

Budge,  C.  J.,  and  Rice,  J.,  concur. 

KOTE. 

In  the  reported  case  it  ia  held  that  where 
a  husband  purchasing  property  as  the  agent 
of  his  wife  takes  the  title  in  his  own  name, 
contrary  to  her  instructions,  and  the  wife, 
being  unable  to  read,  relies  on  his  assurance 
that  the  title  is  in  her  name,  she  is  not 
estopped  from  asserting  her  title  as  against  a 
creditor  of  the  husband  who  gives  credit  in 
reliance  on  the  husband's  apparent  owner- 
ship under  the  recorded  deed.  The  estoppel 
of  a  wife  who  permits  her  husband  to  retain 
record  title  to  her  realty  to  deny  his  title  as 
against  one  extending  credit  to  him  is  dis- 
cussed in  the  note  to  Goldberg  v.  Parker,  Ann. 
Cas.  19140  1059. 
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Bailments  —  Riglit  of  Bailee  to  Dispute 
Bailor's  Title. 

A  bailee  must  return  the  property  or  its 
proceeds  to  the  bailor  before  he  can  assert  a 
claim  thereto  adverse  to  the  bailor. 

[See  note  at  end  of  this  case.] 
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Saiae. 

A  factor  or  commission  merchant  is  both  a 
bailee  and  a  sales  agent,  and  is  estopped  from 
attacking  the  title  of  the  consignor  to  the 
proceeds  of  property  consigned  to  and  sold 
by  him  until  he  has  delivered  such  proceeds 
to  the  consignor. 

[See  note  at  end  of  this  case.] 


There  are  various  exceptions  to  the  above 
rule,  as  where  the  bailee  has  yielded  to  a 
paramount  title  asserted  by  a  third  party 
without  his  connivance,  or  where  a  fraud  is 
being  perpetrated  upon  him. 

[See  note  at  end  of  this  case.] 

Same. 

Defendant,  a  commission  merchant,  sold  a 
carload  of  stock  consigned  to  it  by  plaintiff 
and  received  the  proceeds  thereof  which  it 
refuses  to  deliver  to  plaintiff.  The  case  is 
not  within  any  of  the  exceptions  to  the  above 
rule  and  defendant  is  estopped  from  denying 
plaintiff's  title  to  such  proceeds. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Appei^  from  District  Court,  Dakota  county: 
Johnson,  Judge. 

Action  by  C.  E.  Blackorby,  plaintiff,  against 
Friend,  Crosby  and  Company  et  al.,  defend- 
ants. Hansboro  State  Bank,  intervener. 
Judgment  for  plaintiff.  Defendant  appeals. 
The   facts  are   stated  in  the  opinion.     Ajr- 

FIBMED. 

P.  Jff.  O'Keefe  for  appellant. 
D.  L,  Ora/nms  for  respondent. 

[2]  Taylob,  C. — The  trial  court  directed  a 
verdict  for  plaintiff.  Defendant  made  a  mo- 
tion for  a  new  trial  and  appealed  from  the 
order  denying  it. 

Steve  Williams,  a  stock  buyer  at  Hansboro, 
North  Dakota,  bought  from  farmers  in  that 
vicinity  enough  stock  to  make  a  carload,  and 
paid  for  part  of  it  but  lacked  money  to  pay 
for  the  remainder.  He  was  already  indebted 
to  the  Hansboro  State  Bank  for  money  pre- 
viously borrowed.  He  went  to  plaintiff, 
cashier  of  that  bank,  and  made  an  agreement 
with  him  that  the  bank  should  furnish  the 
money  to  pay  for  the  remainder  of  the  stock, 
and  that  the  stock  should  be  shipped  and  sold 
by  plaintiff  as  consignor.  Plaintiff  claims  and 
testified  that  it  was  agreed  that  the  money 
then  to  be  advanced  by  the  bank  should  first 
be  repaid  out  of  the  proceeds  of  the  stock,  and 
that  the  remainder  of  such  proceeds  should 
be  applied  upon  the  prior  indebtedness  of 
Williams  to  the  bank.  Pursuant  to  the  agree- 
ment, the  balance  due  for  the  stock  was  paid 
by  the  bank  upon  checks  issued  hy  Willinma, 
and  the  stock  was  shipped  by  plaintiff  as  con- 
signor to  defendant,  a  corporation  doing  busi- 
ness as  a  commission  merchant  or  factor  at 


South    St.    Paul,    Minnesota,    as    conaignee. 
Plaintiff  sent  the  bill  of  lading  attached  to  a 
draft  upon  defendant  to  a  bank  at  South  St.\ 
Paul.     Defendant   received    the   stock,    sold 
[3]  it  and  received  the  proceeds^  and  made 
the  usunl  report  of  the  sale  to  plaintiff  as 
consignor,  but  refused  to  pay  the  draft.     It 
is  admitted  that  the  net  proceeds  of  the  sale^ 
after   deducting   commissions   and  expenses,, 
was  the  sum  of  $874.97,  the  amount  reported 
by  defendant.    Plaintiff  made  a  demand  for 
this  amount  which  was  refused,  and  he  sued 
to  recover  it.    In  defense  it  was  contended  in 
the  trial  court  that  defendant  had  furnished 
a  part  of  the  money  used  by  Williams  in  buy- 
ing the  stock,  and  also  had  a  claim  against 
him  for  money  advanced  to  buy  other  stock, 
and  that,  under  the  factor's  lien  law  of  North 
Dakota,  defendant  had  a  lien  upon  the  funds 
in  its  hands  for  the  amount  due  it  from  Wil- 
liams.   We  fail  to  find  any  foundation  for  a 
factor's  lien,  and  that  claim  was  not  seriously 
urged  upon  the  argument  in  this  court.     De- 
fendant's contenti<m  in  this  court  is  that  the 
evidence  made  a  question  for  the  jury  as  to 
whether  Williams  had  agreed  with  plaintiff 
that  the  proceeds  of  the  stock  over  and  above 
the  amount  advanced  by  the  bank  for  the  pur- 
chase thereof  should  be  applied  upon  the  prior 
indebtedness  of  Williams  to  the  bank.     This 
contention  is  based  upon  statements  contained 
in  Williams'  deposition,  tending  to  deny  that 
he  had  agreed  that  such  surplus  should  he  so 
applied.     In  considering  this  contention,  the 
first  question  presented  is  whether  defendant 
is  in  position  to  controvert  plaintiff's  claim. 
There  is  no  evidence  that  either  plaintiff  or 
the  bank  had  any  knowledge  that  defendant 
had  furnished  any  of  the  funds  used  in  buying 
the  stock,  and  there  is  nothing  in  the  case 
impugning  the  entire  good   faith  of  either 
plaintiff  or  the  bank. 

It  is  a  well-settled  rule  in  the  law  of  bail- 
ments that  the  bailee  must  return  the  prop- 
erty or  its  proceeds  to  the  possession  of  the 
bailor  before  he  can  assert  a  claim  thereto 
adverse  to  the  bailor.  In  3  R.  C.  L.  p.  87, 
the  rule  is  stated  thus:  "A  bailee,  when  he 
receives  the  property  by  virtue  of  the  bail- 
ment, legally  admits  the  right  of  the  bailor 
to  make  the  contract  of  bailment.  After  this 
subservient  relation  of  the  bailee  to  the  bailor 
in  respect  to  the  property  is  established,  the 
law  forbids  him  to  dispute  the  title  of  the 
bailor.  So  far  does  this  principle  of  estoppel 
obtain,  that  although  the  title  to  the  goods 
may  be  in  the  bailee,  and  even  though  he 
may  have  received  them  in  ignorance  of  his 
own  right,  having  accepted  the  possession  of 
them  in  the  capacity  of  bailee  he  is  estopped 
from  claiming  them  by  title  until  he  has  ful- 
filled the  obligations  of  the  trust  by  returning 
[4]  them  to  his  bailor."     See  also  Jensen  v 
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Sagle  Ore  Co.  47  Ck>lo.  306,  107  Pac.  259,  33 
L.R.A.(N.S.)  681,  and  cases  cited  in  note 
Appended  to  report  of  that  case  in  19  Ann. 
Oas.  519.  One  of  the  reasons  assigned  for  this 
rule  is  that  the  bailee  is  given  possession  of 
tJie  property  by  reason  of  the  trust  reposed 
in  him  by  the  bailor,  and  that  good  faith  on 
liis  paxt  requires  him  to  restore  to  the  .bailor 
the  advantage  arising  from  possession  of  the 
property  before  asserting  that  the  bailor  is 
not  entitled  to  it.  To  permit  him  to  deny 
hia  bailcnr's  title  without  surrendering  posses- 
sion would  enable  him  to  use  his  position  of 
trust  to  cast  upon  the  bailor  the  burden  of 
proving  title  by  a  preponderance  of  the  evi- 
dence, and  perhaps  in  a  foreign  jurisdiction, 
when  otherwise  such  burden  would  rest  upon 
himself.  If  he  claim  an  interest  in  the  prop- 
erty or  its  proceeds,  not  through  but  adverse 
to  his  bailor,  it  is  his  duty  to  reinstate  the 
bailor  in  possession,  and  then  he  is  at  liberty 
to  assert  and  enforce  such  adverse  claim.  A 
factor  or  commission  merchant  is  entrusted 
with  property  for  the  purpose  of  selling  it, 
and  is  both  a  bailee  and  the  sales  agent  of 
the  bailor.  The  reasons  for  the  rule  are  equal- 
ly strong  in  such  cases,  and  the  rule  is  recog- 
nized and  applied  by  the  courts  therein.  Bain 
V.  Clark,  39  Mo.  252;  Graff  v.  Caldwell,  7 
Bich.  (S.  C.)  130;  Port  Gibson  Bank  y. 
Burke,  4  Rob.  (La.)  440;  Jones  v.  Louisville 
Tobacco  Warehouse  Co.  135  Ky.  824,  121  S. 
W.  633,  and  on  rehearing  123  S.  W.  307; 
Britton  v.  Ferrin,  171  N.  Y.  235,  63  N.  E.  954 ; 
Kennedy  v.  Strong,  14  Johns.   (N.  Y.)    127. 

To  the  rule  that  a  factor  is  estopped  from 
denying  his  bailor's  title  there  are  various 
exceptions,  as  where  he  has  yielded  to  a  para- 
mount title  asserted  by  a  third  party  without 
his  connivance,  or  where  the  actual  shipper 
fraudulently  consigns  the  property  in  the 
name  of  anoUier  tfor  the  purpose  of  defraud- 
ing the  factor  out  of  his  advances  (see  Hold- 
en  y.  Maxfield,  94  Minn.  27,  101  N.  W.  955; 
also  Thomas  v.  Northern  Pac.  Express  Co. 
73  Minn.  185,  75  N.  W.  1120) ;  but  the  present 
case  is  not  within  any  of  the  exceptions.  It 
follows  that  defendant  is  estopped  from  deny- 
ing plaintiff's  title  to  the  proceeds  of  the 
stock  and  that  the  ruling  of  the  trial  court 
was  correct. 

Order  affirmed. 


NOTE. 

Riglit  of  Bailee  to  Deny  Title  of  Bailor. 

Introductory,   1201. 

General  Rule,    1201. 

Termination  of  Bailor's  Title,   1203. 

Delivery  of  Possession  or  Attornment  to  True 

Owner,  1203. 
Dispossession  of  Bailee  under  Process  of  Law, 

1206. 

Ann.  Cas.  1918B.— 76. 


Introdtictory, 


The  earlier  cases  passing  on  the  right  of  a 
bailee  to  deny  the  title  of  the  bailor  are 
collected  in  the  notes  to  Jensen  y.  Eagle  Ore 
Go. .  19  Ann.  Cas.  ^19,  and  Barker  v.  Lewis- 
Storage,  etc.  Co.  118  Am.  St.  Rep.  141.  The 
purpose  of  the  present  note  is  to'  review  the 
recent  cases  on  that  subject. 

Cteneral  Bfule. 

As  a  general  rule,  a  bailee  is  estopped  to 
deny  the  title  of  his  bailor  to  the  subject-mat- 
ter of  the  bailment  as  a  defense  to  an  action 
brought  by  the  bailor  against  the  bailee. 
Plummer  v.  Hardison,  6  Ala.  App.  525,  60  So. 
502;  Bondy  ▼.  American  Transf.  Co.  15  Cal. 
App.  746,  115  Pac.  965;  Pepper  v.  James,  7 
Ga.  App.  518,  67  S.  E.  218;  Stern  v.  Welen- 
sky,  182  111.  App.  417;  Shellhouse  v.  Field, 
49  Ind.  App.  659,  97  N.  E.  940;  Oehmen  v. 
Portmann,  153  Mo.  App.  240,  133  S.  W.  104; 
Perkins  v.  Chautauqua  Traction  Co.  76  Mich. 
307,  137  N.  Y.  S.  80 ;  Asheville,  etc.  R.  Co.  v. 
Baird,  164  N.  C.  253,  80  S.  E.  406;  Street 
V.  Farmers*  Elevator  Co.  33  S.  D.  601,  146 
N.  W.  1077,  affirmed  34  S.  D.  523,  149  N.  W. 
429. 

In  Asheville,  etc.  R.  Co.  ▼.  Baird,  supra, 
an  action  for  damages  to  a  freight  car,  it  ap- 
peared that  the  car  was  delivered  by  the  plain- 
tiff, a  railroad  company,  to  the  defendant, 
a  shipper,  to  be  loaded  for  shipment  over  the 
plaintiff's  road  and  its  connections.  Through 
the  negligence  of  the  defendant's  employees, 
the  car  was  injured.  The  car  was  the  prop- 
erty of  another  railroad  company  and  was 
being  used  by  the  plaintiff  under  its  traffic 
arrangements  with  that  company.  In  holding 
that  the  plaintiff  could  recover  though  it  was 
not  the  owner  of  the  car,  the  court  said:  "It 
is  contended  that  the  plaintiff  cannot  recover 
because  the  car  was  not  the  property  of  the 
plaintiff,  but  of  the  Southern  Railway  Com- 
pany, and  that  if  the  real  owner  had  brought 
the  action,  the  defendant  could  have  success- 
fully defended  against  it.  The  jury  has 
found  that  the  car  was  delivered  by  the  plain- 
tiff, Asheville  and  East  Tennessee  Railroad 
Company,  to  the  defendant  W.  A.  Baird,  and 
the  relation  existing  between  the  plaintiff  and 
the  defendant  was  that  of  bailor  and  bailee. 
It  is  well  settled  that  under  these  facts  the 
defendant  Baird  could  not  take  advantage 
of  the  fact  that  the  title  to  the  property  was 
outstanding  in  the  Southern  Railway.  Lain 
V.  Gaither,  72  N.  C.  234.  Where  a  third 
party  has  deprived  bailee  of  the  possession  of 
the  property,  or  injured  it,  the  bailee  may 
recover  the  whole  value  of  the  property  unless 
the  bailor  interposes  by  a  suit  for  his  own 
protection,  and  will  hold  the  excess  beyond 
his  special  interest  in  trust  for  the  bailor. 
Cyc.  vol.  5,  p.  223,  sec.  8." 
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In  Perkins  v.  Chautauqua  Traction  Co.  76 
Misc.  307,  137  N.  Y.  S.  80,  an  action  to  re- 
cover the  value  of  a  quantity  of  brass  and 
lead  junk  alleged  to  hav«  been  wrongfully 
withheld  from  the  plaintiff  by  the  defendant, 
it  appeared  that  the  junk  was  taken  to  the 
defendant's  freight  office  for  shipment  and 
the  bill  of  lading  made  out  in  the  name  of  the 
plaintiff's  son.  Thereafter  a  demand  was 
duly  made  by  the  plaintiif  for  the  goods  but 
the  defendant  refused  to  deliver  the  same 
on  the  ground  that  they  were  stolen.  The 
court  held  that  the  defendant  was  estopped  to 
deny  the  plaintiff's  title,  and  said:  "The 
defendant  is  not  in  a  position  to  raise  this 
question.  The  defendant  obtained  the  control 
of  these  goods  under  a  contract  with  the  agent 
of  the  plaintiff  and  is  not  in  a  position,  under 
the  circumstances  disclosed  in  this  case,  to 
dispute  his  title.  The  agent  of  the  plaintiff, 
the  consignee  named  in  the  bill  of  lading, 
appeared  with  the  plaintiff  and  urged  the 
claims  of  the  plaintiff  in  this  action.  The 
rule  is  well  established  in  this  state  that  the 
bailee  cannot  plead  jus  tertii  against  his 
bailor,  and  such  rule  applies  to  common  car- 
riers. The  reason  for  this  rule  is  that  by 
such  a  plea  the  bailee  or  common  carrier 
might  through  the  plea  of  some  third  person 
keep  the  property  for  himself.  There  are  a 
number  of  exceptions  to  this  rule.  Among 
them  is  the  one  where  the  plaintiff  has  ob- 
tained possession  of  the  property  feloniously 
or  fraudulently  by  felony,  force,  or  fraud, 
and  the  property  has  been  surrendered  to  the 
owner  or  officers  of  the  law,  or  where  the  true 
owner  has  demanded  the  same,  and  the  bailee 
has  surrendered  the  property  to  him.  The 
plaintiff  has  not  brought  himself  within  the 
purview  of  this  exception;  the  evidence  dis- 
closing that  the  property  is  still  in  the  pos- 
session of  the  defendant." 

In  Oehmen  v,  Portmann,  153  Mo.  App.  240, 
133  S.  W.  104,  a  suit  for  damaging  a  piano 
while  moving  the  same,  it  appeared  that  the 
defendants  were  piano-movers  and  while  mov- 
ing it  were  so  negligent  that  it  was  broken 
and  the  strings  loosened.  The  piano  belonged 
to  the  plaintiff's  daughter.  The  court  held 
that  the  plaintiff  had  the  right  to  sue  as 
bailor,  saying:  "The  defendants  received  the 
possession  of  the  piano  under  the  contract 
with  plaintiff  and  thereby  became  his  bailees 
«jid  by  force  of  the  contract  of  bailment  in- 
contestably  conceded  the  title  to  be  in  him, 
unless  at  least  they  can  show  that  the  true 
owner  is  making  an   adverse  claim." 

In  Shellhouse  v.  Field,  49  Ind.  App.  659,  97 
N.  E.  940,  an  action  for  the  conversion  of 
certain  household  goods  by  the  defendant,  a 
warehouseman,  in  holding  that  the  defend- 
ant could  not  deny  the  title  of  the  plaintiff  at 
the  time   of  the   bailment,   the   court   said: 


"When  an  action  is  brought  by  a  bailor 
against  a  bailee  to  recover  the  possession  of 
the  property  which  is  the  subject  of  the  bail- 
ment, or  its  value,  alter  conversion  by  the 
bailee,  such  bailee,  on  account  of  the  relation 
which  he  sustains  to  the  bailor,  is  held  to  be 
estopped  from  denying  that  his  bailor  was  the 
owner,  or  entitled  to  the  possession  of  the 
property  at  the  time  the  iMiilment  occurred, 
or  from  proving,  in  defense  of  the  action,  an 
outstanding,  adverse,  or  inconsistent  title  or 
right  of  possession  held  by  himself  or  by 
any  other  person." 

In  Stern  v.  Welensky,  182  111.  App.  417,  it 
appeared  that  a  patron  of  a  bathing  estab- 
lishment paid  for  the  use  of  a  safety  deposit 
box  and  placed  his  money  and  valuables  there- 
in while  taking  a  bath.  The  bailee  failed  to 
return  the  property  on  denuind.  The  defend- 
ant attempted  to  go  into  the  question  of  the 
title  to  the  property.  The  court  said: 
"Where  a  bailor  shows  that  he  deposited 
money  and  valuables  with  a  bailee,  it  is 
wholly  immaterial  how  such  bailor  acquired 
the  property  deposited." 

In  Bondy  v.  American  Transfer  Co.  15  Gal. 
App.  746,  115  Pac.  965,  it  appeared  that  the 
plaintiff,  a  married  woman,  stored  a  trunk 
containing  valuable  goods  for  an  indefinite 
time  with  the  defendant  at  a  fixed  compensa- 
tion payable  on  delivery  of  the  trunk.  The  de- 
fendant, without  notice  to  the  plaintiff,  sold 
the  trunk,  although  no  storage  charges  on  the 
same  were  due.  The  court  held  that  the  de- 
fendant could  not  set  up  want  of  title  in 
the  plaintiff  as  a  defense  to  the  suit,  and  that 
she  could  maintain  the  action  without  joining 
her  husband,  saying:  "We  regard  the  ooin- 
plaint  as  essentially  one  for  conversion. 
While  it  may  be  true  that  the  complaint  was 
more  specific  in  its  statement  of  facts  than 
would  be  required  in  an  ordinary  action  for 
conversion,  these  allegations  with  reference 
to  the  manner  in  which  the  property  was  ac- 
quired may  be  treated  as  surplusage.  It  ia 
next  claimed  that  plaintiff  was  not  a  proper 
party  plaintiff,  not  being  the  real  party  in 
interest,  and  that  the  husband  should  have 
been  made  a  party  plaintiff.  We  do  not  recog- 
nize any  merit  in  these  contentions.  Under 
the  terms  of  the  antenuptial  contract,  the 
profits  and  risks  in  this  business  venture  were 
separate  property  of  plaintiff.  (Wren  v. 
Wren,  100  Cal.  276,  38  Am.  St.  Rep.  287,  34 
Pac.  775;  Kaltschmidt  v.  Weber,  145  Cal. 
596.)  That  the  plaintiff  was  a  bailor  ia 
determined  by  the  findings,  which  have  sup- 
port in  the  evidence,  and  in  an  action  by  a 
bailor  against  the  bailee  the  latter  cannot 
set  up  the  title  of  a  third  person,  except  by 
authorisation  of  that  person  (Palmtag  v. 
Doutrick,  59  Cal.  168,  43  Am.  Rep.  245; 
Dodge  V.  Meyer.   61   GaL  423;    Wetherly  t. 
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Straus,  03  Cal.  287,  28  Pac.  1045;  and  this 
estoppel  applies  as  well  to  the  title  of  the 
owner,  who  had  intrusted  the  goods  to  plain- 
tiff, as  to  the  hushknd  on  account  of  any  com- 
munity interest  which  he  might  have.  Plain- 
tiff, as  bailor,  had  a  special  interest  in  this 
property  as  her  own  separate  estate,  and  was 
therefore  the  real  party  in  interest." 

In  Plummer  v.  Hardison,  6  Ala.  App.  525, 
60  So.  602,  an  action  for  the  conversion  of 
a  sawmill,  it  appeared  that  the  plaintiff 
bought  the  mill  and  placed  one  of  the  defend- 
ants in  possession  as  a  bailee  for  hire,  paying 
him  to  look  after  the  property,  which  ar- 
rangement continued  up  to  a  certain  date. 
The  statute  of  limitations  was  interposed  as 
a  defense  to  thia  action,  but  the  court  held 
that  the  defendant  could  not,  during  the  time 
he  acted  as  bailee,  deny  the  plaintiff's  title 
and  claim  to  be  holding  the  property  for  him- 
self or  for  others,  but  that  the  conversion 
sued  on  was  committed  after  the  termination 
of  the  bailment  and  was  not  barred  by  the 
statute  of  limitations.  The  court  said:  "All 
of  the  evidence  shows  that  Hardison  was  em- 
ployed by  the  plaintiff  to  keep  possession  of 


statute  of  limitations  as  to  this  new  conver- 
sion did  not  begin  to  run  until  the  new  con- 
version waa  actually  committed." 

It  is  held  in  the  reported  case  that  a  bailee 
must  return  the  property  bailed  or  its  pro- 
ceeds to  the  possession  of  the  bailor  before 
he  can  aasert  a  claim  thereto  adverse  to  the 
latter. 

TerminaHon  o/  Bailor's  TUle. 

It  has  been  held  that  while  a  bailee  is 
estopped  to  deny  the  title  of  his  bailor  as 
of  the  time  the  bailment  takes  effect  he  may 
deny  the  title  of  the  bailor  aa  of  any  subse- 
quent time  by  showing  that  he  has  since 
parted  with  his  title,  and  that  as  a  conse- 
quence in  a  conversion  suit  by  a  bailor  against 
the  bailee,  the  bailor  must  allege  title  in  him- 
self at  the  time  of  the  conversion.  Shellhouse 
V.  Field,  49  Ind.  App.  659,  97  N.  E.  940.  In 
that  case  the  action  was  for  the  conversion 
of  certain  household  goods  by  the  defendant, 
a  warehouseman.  The  complaint  alleged  that 
at  the  time  the  contract  of  bailment  waa 
entered  into  the  plaintiff  was  the  owner  of 
the  goods  which  were  alleged  to  have  been 
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keeping  possession  of  the  property 
for  him  for  the  first  twenty-eight  days  of 
November,  and  as  Hardison  accepted  the 
money  for  that  service,  we  are  not  able  to  see 
how  Hardison  can  in  this  action  be  allowed 
to  show  as  a  defense  for  himself  to  this  action 
that  during  the  poriod  for  which  he  was  so 
paid  he  had  repudiated  his  trust  and  was 
holding  the  property  for  himself  or  for  others. 
He  cannot,  we  think,  be  thus  allowed  to  blow 
hot  and  cold  in  the  same  transaction.  .  .  . 
As  Hardison,  after  the  conversion  of  the 
edger,  was  in  the  possession  of  the  property 
described  in  the  complaint  as  bailee  for  the 
plaintiff,  and  was  paid  by  the  plaintiff  for 
so  being  in  possession  as  bailee,  certainly  as 
between  Hardison  and  the  plaintiff,  the  plain- 
tiff was  in  the  rightful  possession  of  the  prop- 
erty described  in  the  complaint  after  the  con- 
version of  the  edger,  and  although  Hardison 
might  have  participated  in  the  conversion 
of  the  edger  with  the  intent  to  aid  and 
abet  Forbes  &  Carloes  in  converting  the 
entire  mill,  nevertheless  his  subsequent  acts 
and  acceptance  of  plaintiff's  money  certainly, 
as  between  him  and  the  plaintiff,  repossessed 
the  plaintiff  of  the  property,  and  if,  after 
the  termination  of  the  bailment,  Hardison 
again  so  conducted  himself  with  reference  to 
the  property  as  to  render  himself  liable  to 
the  plaintiff  in  an  action  of  trover  for  its 
conversion,  this  act  of  conversion  did  not 
relate  back  to  the  time  of  the  conversion  of 
the  edger,  but  was  a  new  conversion,  and  the 


possession  at  the  time  of  their  conversion. 
The  court  held  that  such  an  allegation  was 
necessary  since  the  plaintiff  might  have  part* 
ed  with  his  title  since  the  goods  were  stored 
with  the  defendant,  saying:  "It  is  averred 
that  plaintiff  was  the  owner  of  the  household 
goods  described  at  the  time  they  were  stored 
with  defendant,  but  it  does  not  follow,  as  a 
necessary  inference,  from  this  averment  that 
he  was  such  owner  at  the  time  they  were  al- 
leged to  have  been  converted,  several  months 
later.  Plaintiff  may  have  sold  the  property, 
or  may  have  been  otherwise  divested  of  his 
title  between  the  time  the  goods  were  stored 
and  the  time  of  the  conversion,  in  which  event 
he  would  not  be  entitled  to  recover." 

Delivery  of  Possession  or  Attornment  to 

True  Owner. 

It  has  been  held  that  a  delivery  to  the  true 
owner  of  the  property  covered  by  a  bailment 
will  protect  the  bailee  against  any  claim  of 
the  bnilor  for  conversion  where  the  true  owner 
is  entitled  to  the  immediate  possession  there- 
of. Schaad  v.  St.  Louis,  etc.  R.  Co.  128  Ark. 
100,  L.R.A.1917D  481,  193  S.  W.  270;  Ey- 
tinge  V.  Atlantic  Transport  Ck>.  IftO  App.  Div. 
636,  146  N.  Y.  S.  1054. 

In  the  case  last  cited  the  action  was  for 
damages  for  the  breach  by  the  defendant,  a 
carrier,  of  its  contract  of  bailment  evidenced 
by  two  bills  of  lading.  It  appeared  that  the 
plaintiff  was  in  the  business  of  forwarding 
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goods  to  England  to  be  delivered  to  con- 
signees there  for  various  concerns  in  this 
country,  a  corporation  in  London  acting  as 
its  forwarding  agent  abroad.  Instead  of 
taking  out  bills  of  lading  to  the  order  of  the 
London  concern  it  took  them  out  to  its  own 
order.  The  defendant  company,  however,  de- 
livered the  goods  as  usual  to  the  London 
company  which  delivered  them  to.  the  ultimate 
consignees.  The  court  held  the  delivery  of 
the  goods  to  the  true  owner  exonerated  the 
defendant,  saying:  "The  plaintiff  now  seeks 
to  recover  from  defendant  by  reason  of  its 
breach  of  its  contract  of  bailment,  such  breach 
consisting'  of  the  delivery  of  the  consigned 
goods  to  the  Universal  Company  instead  of 
holding  them  subject  to  plaintiff's  order, 
damages  in  the  sum  for  which  the  draft  above 
mentioned  was  drawn.  As  between  plaintiff 
and  defendant  the  former  occupied  the  posi- 
tion of  bailor  and  the  latter  that  of  bailee, 
and  plaintiff  rests  its  right  to  recover  upon 
the  broad  rule  that  a  bailee  may  not  dispute 
the  title  oi  his  bailor  or  justify  his  breach  of 
the  contract  of  bailment  by  showing  that  he 
had  delivered  the  subject  of  the  bailment 
to  another,  even  to  one  whom  he  honestly 
and  in  good  faith  believed  to  be  the  true 
owner.  This  general  rule,  however,  is  subject 
to  many  qualifications.  It  would  be  a  more 
accurate  statement  of  the  rule  to  say  that 
the  bailee  may  not,  for  his  own  benefit,  deny 
the  title  of  his  bailor,  or  avail  himself  of  the 
title  of  a  third  person,  ev6n  though  that  per- 
son may  be  the  true  owner.  But  it  is  well 
settled,  in  this  state  at  least,  that  he  who  has 
delivered  goods  to  the  true  owner,  or  the 
person  legally  entitled  to  the  possession  there- 
of, may  defend  against  an  action  by  his  bailor 
by  proving  the  jus  tertvum.  In  such  a  case, 
however,  the  burden  of  proof  rests  upon  the 
bailee  to  prove  the  title  of  the  person  to  whom 
he  has  made  delivery.  (Mullins  v.  Chicker- 
ing,  110  N.  Y.  513;  Western  Transp.  Co.  v. 
Barber,  66  N.  Y.  644;  Valentine  v.  Long  Is- 
land R.  Co.  102  App.  Div.  420.)" 

The  burden  is  on  the  bailee  to  show  that 
the  person  to  whom  he  delivered  the  property, 
or  for  whom  he  is  holding  it  against  his 
bailor,  is  the  true  owner  thereof.  Pepper  ▼. 
James,  7  Ga.  App.  618,  67  S.  E.  218;  Abaai 
V.  Louisville,  etc.  R.  Co.  115  Miss.  803,  76  So. 
665.  In  the  case  last  cited,  an  action  of  trover 
for  the  conversion  of  a  lot  of  wire,  it  appeared 
that  the  plaintiffs  were  junk  dealers  and 
shipped  this  wire  by  the  defendant  railroad, 
which  had  delivered  the  same  to  one  whom  it 
claimed  was  the  true  owner.  The  court  said : 
"The  law  is  well  settled  that,  if  a  shipper 
of  property  is  not  the  real  owner,  the  carrier 
may  upon  demand  turn  the  property  over  to 
the  true  owner  and  defeat  the  shipper's  claim 
or  suit  for  failure  to  deliver  by  an  affirmative 


showing  that  it  had  turned  tlie  goods  over 
to  the  true  owner.    This  was  the  holding  of 
the  Supreme  Court  of  the  United  States  In 
The  Idaho,  93  U.  S.  675,  23  U.  S.  (L.  ed.> 
978.     In  that  case  the  court,  among  other 
things,  says:.   'When  the  bailee  has  actually- 
delivered   the   property  to   the  true   owner, 
having  a  right  to  the  possession,  on  his  de- 
mand, it  is  a  sufficient  defense  against  the 
claim  of  the  bailor.    The  decisions  are  numer- 
ous to  this  effect.'    Presumptively  the  bailor 
or   shipper   is   entitled   to  the   property   as 
against  the  carrier,  and  the  authorities  hold 
also  that  the  bailee  cannot  himself  hold  the 
property  by  setting  up  title  in  a  third  person. 
But  this  rule  has  no  application  when  the 
carrier  yields  to  the  paramount  claim  or  title 
of  the  true  owner.     In  electing  to  turn  over 
the    property    to    the   true   owner,    appellee 
Louisville  &  Nashville  Railroad  Company  as- 
sumed the  burden  of  proving  that  the  Guli- 
port  &  Mississippi  Coast  Traction  Company- 
owned  the  property  at  the  time  of  the  deliv- 
ery.    This  burden   appellee,  by  the  verdict 
of  the  jury,  has  met.    In  the  case  of  Wolfe 
V.  Missouri  Pac  R.  Co.  97  Mo.  473,  11  S.  W. 
.49,  3  L.RJL  639,  10  Am.  St.  R^.  331,  the 
court  says:     'Undoubtedly  a  carrier,  in  some 
circumstances,  may  deliver  to  the  true  owner^ 
instead  of  to  him  who  gave  them  into  his 
charge  for  carriage.    Its  contract    ...    is 
to  carry  and  deliver,    ...    or  to  account 
for  the  goods.    It  would  be  a  lawful  account- ' 
ing  to  show  that  they  had  been  delivered  to 
the  real  owner  up<m  hie  demand.    This  prin- 
ciple is  now  so  well  established  in  the  law 
that  t^e  very  statement  of  It  will  suffice  for 
the  purposes  of  this  ease.     .     .     .     But  to 
justify  a  delivery  to  the  true  owner  contrary 
to  or  without  the  orders  of  the  shipper,  the 
carrier   assumes  the  burden  of  proving  the 
ownership  at  the  time  of  such  delivery.' " 

In  Pepper  v.  James,  7  Ga.  App.  618,  67 
S.  £.  218,  an  action  by  a  constable  for  the 
conversion  of  personal  property  attached  by 
him  and  intrusted  to  the  defendant  as  his 
agent,   it  appeared  that   the  defendant  re- 
fused   to    return    the    property,    claiming 
that  the  levy  was  indefinite  and  that  there 
was  a  mortgage  on  the  property  superior  to 
the  attachment.    The  court  said:     "Although 
the  bailee  is  estopped  from  setting  up  a  jus 
tertii  for  the  purpose  of  keeping  the  property 
for  himself,  the  rule  is  subject  to  exception 
when  the  goods  have  actually  been  claimed  by 
a  third  person.    When  this  has  been  done  it- 
is  quite  proper,  if  the  bailee  chooses,  to  try 
the  title  to  the  property  in  this  way,  and  the 
bailee  may  refuse  to  deliver  the  goods  when 
he  does  so,  relying  upon  the  right  and  title- 
and  by  the  authority  of  such  third  person. 
But  the  bailee  undertakes  such  a  defense  at 
his  peril,  and  if  the  person  by  whose  author- 
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ity  lie  defends  has  no  title^  the  bailee  is  liable. 
From  what  has  been  said  an  affirmance  of  the 
judgment  upon  the  cross-bill  of  exceptions 
necessarily  results." 

It  has  been  held,  under  a  statute,  that  a 
bailee  may  not  voluntarily  surrender  the 
property  bailed  on  the  demand  of  the  true 
owner.  Street  v.  Farmers*  Elevator  Co.  33 
S.  D.  601,  146  N.  W.  1077,  affirmed  34  S.  D. 
523,  149  N.  W.  429.  In  that  case  it  appeared 
that  the  defendant  operated  a  grain  ware- 
house and  that  the  plaintiff  deposited  grain 
Tvith  it  and -received  storage  receipts  for  the 
same.  The  plaintiff  afterwards  presented  the 
receipts,  offered  to  pay  the  storage  charges, 
arud  demanded  the  grain  but  was  refused  de- 
livery, the  defendant  claiming  that  one-fourth 
of  the  grain  deposited  belonged  to  a  third 
person  and  that  on  his  demand  the  defendant 
had  delivered  ^hat  amount  of  grain  to  him. 
The  court  held  that  the  common-law  rule  that 
a  bailee  may  surrender  the  bailment  on  the 
demand  of  the  true  owner  had  been  changed 
by  the  warehouse  law,  saying:  "Though  a 
receipt,  given  without  the  knowledge  or  con- 
sent of  the  true  owner  to  one  having  no  right 
to  deposit  the  grain  therein  described,  can 
in  no  manner  affect  the  right  of  the  true 
owner  to  recover  such  grain,  it  doe9  not 
necessarily  follow  that  such  a  receipt  cannot 
be,  in  all  respects,  valid  and  binding  as  be- 
tween the  bailor  and  bailee,  and  estop  the 
bailee  from  voluntarily  surrendering  the  pos- 
session of  the  grain  to  the  true  owner  and 
then  setting  up  such  surrender  to  and  title  in 
the  triie  owner  as  a  defense  to  an  action 
brought  by  the  receipt  holder.  Section  495 
tioes  not  contain  any  exceptions  under  which 
the  estoppel  therein  declared  shall  not  apply; 
but,  under  this  section,  the  warehouseman, 
after  giving  the  receipt,  is  thereafter  estopped 
'to  deny  that  the  grain  represented  thereby  is 
the  property  of  the  person  to  whom  such  re- 
ceipt was  issued,  or  his  assigns  thereof;' 
moreover,  without  providing  for  any  exception 
to  the  rule  therein  announced,  said  section 
provides  that  such  receipt  'shall  be  deemed 
And  held,  so  far  as  the  duties,  liabilities  and 
obligations  of  such  bailee  are  concerned,  con- 
•elusive  evidence  of  the  fact  that  the  party  to 
whom  the  same  was  issued,  or  his  assigns 
thereof,  is  the  owner  of  such  grain.'  The 
•clear  purpose  in  enacting  this  section  was 
to  forbid  a  bailee  assuming,  as  between  the 
-party  claiming  under  the  receipt  and  a  third 
j)arty,  to  determine  which  is  the  rightful 
<;laimant  of  the  property.  .  .  .  The  bailee 
is  in  no  danger  of  suffering  through  'a  double 
jrecovery,'  for  the  simple  reason  that,  in  case 
j»  demand  is  made  for  the  possession  of  the 
property  by  one  claiming  to  be  the  true  own- 
-er,  he  can  do  any  one  of  three  things,  either 
one  of  which  will  protect  him  from  double 


recovery:  (1)  He  can  allow  the  claimant  to 
bring  suit,  defend  the  same,  and,  if  judgment 
goes  again  him  and  the  property  is  taken 
from  him,  plead  such  involuntary  surrender 
of  possession  as  a  termination  of  the  bail- 
ment; (2)  He  can  allow  the  claimant  to 
bring  suit,  and  then,  under  section  97,  C.  C. 
P.,  apply  to  the  court  and  ask  that  the  bailor 
be  required  to  interplead,  and  he  be  released 
from  liability  in  the  suit;  (3)  As  soon  as 
demand  is  made  by  the  claimant,  he  can  pro- 
ceed under  section  98,  0,  C.  P.,  and  be  allowed 
to  deposit  the  property  in  court." 

Dispossession  of  Bailee  under  Process  of 
^  Law. 

As  a  general  rule  a  bailee  may  show  as  hn 
excuse  for  a  failure  to  redeliver  to  the  bailor 
that  the  property  was  taken  from  his  posses- 
sion under  process  of  law  provided  he  has 
done  all  that  is  required  of  him  to  protect 
his  bailor's  interest.  Kanson  v.  Piatt  [1911] 
2  K.  B.  (Eng.)  291,  80  L.  J..K.  B.  1138,  304 
L.  T.  N.  S.  881;  Florence,  etc  R.  Co.  v. 
Radetsky,  52  Colo.  479,  122  Pac.  791. 

In  the  case  last  cited  replevin  was  brought 
to  recover  possession  of  a  lot  of  junk,  which 
had  been  delivered  by  the  plaintiff  to  the 
defendant  for  shipment.  It  appeared  that 
before  the  replevin  suit  was  begun  this  junk 
had  been  attached  and  was  in  the  possession 
of  a  sheriff.  Holding  that  inasmuch  as  the 
property  had  been  taken  from  the  bailee  by 
process  of  law,  and  the  bailor  knew  of  the 
fact,  it  was  his  duty  to  protect  his  own 
rights,  the  court  said:  "Replevin  will  not 
lie  against  one  not  actually  or  constructively 
in  possession  of  the  property  in  controversy 
when  the  action  is  commenced — Bruce  v.  Horn, 
11  Colo.  App.  316;  Rachofsky  v.  Benson,  19 
Colo.  App.  178;  Willis  v.  DeWitt,  3  S.  D. 
281;  Cobbey  on  Replevin,  section  64 — ^unless 
prior  thereto  and  subsequent  to  demand  for 
the  possession,  he  has  concealed,  removed  or 
disposed  of  it  for  the  purpose  of  avoiding 
the  writ  and  defrauding  the  plaintiff  of  his 
right  to  such  property. — Depriest  v.  Mc- 
Kinstry,  38  Neb.  194;  Cobbey  on  Replevin, 
section  66.  The  case  at  bar  does  not  come 
within  this  exception,  as  it  appears  without 
dispute  that  the  wire  was  in  the  possession, 
or  under  the  control,  of  either  the  constable  or 
sheriff  at  the  time  plaintiff  demanded  posses- 
sion, and  when  the  action  was  commenced, 
and  that  such  possession  was  surrendered  in 
good  faith.  Counsel  for  plaintiff  urge  that  the 
defendant  cannot  justify  the  taking  of  the 
wire  from  its  possession  for  the  reason  that 
the  proceedings  and  process  under  which  it 
was  taken  were  void;  that  the  taking  was  a 
trespass,  and  it  was,  therefore,  its  duty  to 
maintain  its  possession  and  retake  the  wire. 
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and  having  failed  to  do  so,  the  constructive 
possession  of  the  subject-matter  of  contro- 
versy remained  in  the  defendant,  and  the  ac- 
tion can  be  maintained.  This  question  is  not 
involved.  Plaintiff  knew  of  the  claim  of  the 
constable,  or  sheriff,  or  both,  to  the  wire,  and 
also  knew  that  they  were  in  possession  of  it, 
and  claiming  the  right  to  its  possession,  as 
against  the  railroad  company,  and  it  was, 
therefore,  the  duty  of  plaintiff  to  assert  and 
protect  his  rights.  If  he  had  any  remedy  it 
was  against  the  officials  who  seized  the  wire. 
See  note  to  Jensen  v.  Eagle  Ore  Co.  47  Colo. 
306,  as  reported  in  33  L.R.A.(N.S.)  681." 

In  Ranson  v.  Piatt  [1911]  2  K.  B.  (Eng.) 
291,  80  L.  J.  K.  B.  1138,  104  L.  T.  N.  S.  881, 
it  appeared  that  the  plaintiff,  a  laarried 
\^oman  living  apart  from  her  husband,  stored 
with  the  defendant  household  furniture  and 
gave  her  address  to  the  defendant.  Subne- 
quently  the  plaintiff's  husband  claimed  to  be 
the  owner  of  the  furniture  and  demanded  the 
the  same  from  the  defendant.  On  being  re- 
fused he  obtained  the  same  through  legal  proc- 
ess. The  wife  thereupon  sued  for  conversion. 
The  court  held  that  the  defendant  was  liable 
for  failure  to  notify  the  plaintiff  of  the 
proceedings  or  for  not  asking  the  magistrate 
to  summon  the  plaintiff  before  him  so  that 
she  might  be  heard,  and  said:  "The  action  is 
not  really  in  form  an  action  for  negligence, 
but  an  action  either  for  detinue  or  for  con- 
version. Under  these  circumstances  one 
wishes  -to  know  what  is  the  duty  of  the  bailee 
to  the  bailor.  While  the  goods  were  in  the 
possession  of  the  bailee  imder  a  deposit  made 
by  the  bailor  and  accepted  as  a  bailment  by 
the  warehouseman  the  husband  comes  along, 
and  his  way  of  making  the  claim  should  have 
suggested  to  the  bailee  that  the  demand  was 
not  one  he  ought  to  have  complied  with. 
Prima  facie  his  duty  was  to  see  whether  the 
nature  of  the  claim  was  such  that  he  ought 
to  communicate  with  the  .bailor.  The  claim 
put  forward  was  for  delivery  up  of  the  goods; 
prima  facie  it  was  the  duty  of  the  bailee  to 
protect  the  title  of  his  bailor.  Under  these 
circumstances  I  can  only  say  that  the  bailee 
in  this  case  did  not  take  such  steps  to  com- 
municate to  the  bailor  the  fact  that  a  claim 
had  been  made  against  her  goods  as  a  rea- 
aonable  man  ought  to  have  taken*'' 
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Florida  Supreme  Court — ^November  21,  1916. 

72  Fla.  879;  73  So,  171. 


Carriers  of  Goods  «  Rates  Fixed  bj- 
ComaiissioA  —  ReasoAableness  —  Mat>» 
ters  to  Be  Considered. 

In  considering  the  reasonableness  of  a  rate 
fixed  by  the  railroad  commissioners  for  the 
transportation  of  any  particular  class  of 
freight,  the  question  is  whether  the  entire 
revenue  produced  from  the  particular  traffic 
affords  a  substantial  income, for  the  service 
over  the  cost  of  rendering  it. 

[See  note  at  end  of  this  case.] 

Public  Service  Commissions  —  Fizine 
Rates  —  Presumption  in  Favor  of 
Order* 

The  orders  of  the  railroad  commissionerB 
prescribing  a  rate  to  be  charged  by  railroad 
corporations  for  the  transportation  of  freight, 
being  within  the  scope  of  the  railroad  com- 
missioners' power,  are  prima  facie  reasonable 
and  just,  and  properly  made  and  arrived  at 
in  due  form  of  procedure,  and  such  as  ought 
to  have  been  made  in  the  premises. 

Same. 

Where  the  reasonableness  of  a  rate  fixed 
by  the  railroad  commissioners  for  the  trans- 
portation of  a  particular  class  of  freight  is 
attacked  bv  the  carrier,  against  whom  it  is 
sought  to  be  enforced,  upon  the  ground  that 
the  rate  prescribed  will  require  the  carrier 
to  perform  a  service  without  reasonable  com- 
pensation therefor,  or  upon  the  ground  that 
the  order  was  made  without  any  evidence  to 
support  it,  the  burden  is  upon  the  carrier  to 
establish  by  evidence  which  is  clear  and  satis- 
factory such  ground  of  defense. 

Proceedings  of  Commission  —  Testi- 
mony of  Commissioners  to  Sho^r  Reg- 
ularity. 

Upon  the  question  of  whether  the  railroad 
commissioners  made  an  order  relating  to  the 
carriage  of  freight  by  railroad  carriers  with- 
out any  evidence  before  them  upon  which  to 
base  such  order,  they  may  be  called  as  wit- 
nesses, and  required  to  testify  whether  in 
fact  any  evidence  was  submitt^  to  and  con- 
sidered by  them  as  the  basis  for  such  order. 

Carriers  of  Goods  —  Rate  Fined  by 
Commission  Sustained. 

Evidence  examined,  and  found  mot  to  show 
clearly  and  satisfactorily  that  the  order  made 
by  the  railroad  commissioners,  affecting  tiie 
carriage  of  commodities  included  in  Class  P 
traffic  by  the  respondent  railroad,  wosUI  com- 
pel the  respondent  to  carry  such  commodities 
at  a  loss,  or  without  Bubstantial  eompensa- 
tion. 
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HeasonableiMSfl   of  Rat9  —  Matters  to- 
Be  Considered. 

In  ascertaining  the  cost  to  or  expense  in- 
curred by  a  railroad  carrier  in  handling  a 
particular  class  of  traffic,  interest  on  bonds 
and  taxes  should  not  be  included  in  the  es- 
timate, but  they  are  matters  to  be  considered 
in  determining  whether  the  rate  to  be  eu« 
forced  provides  a  reasonable  or  fair  compen- 
sation. 

[See  note  at  end  of  this  case.] 

(Syllabus  by  court.) 

Original  action  for  mandamus.  Railroad 
Commissioners,  relators,  and  Florida  East 
CJoast  Railway  Company,  respondent.  The 
facts  are  stated  in  the  opinion.   Pbbeuftokt 

WRIT  I8SU£3>. 

D.  G.  McMullen  for  relators. 

Alex,  St.  OUUr-Abrams  for  respondent. 

[381]  Ellis,  J. — ^Upon  the  petition  of  the 
Railroad  Commissioners  an  alternative  writ 
o!  mandamus  was  issued  by  this  court  against 
the  Florida  East  Coast  Railway  Company, 
requiring  it  to  observe  as  its  maximum  rates 
the  rates  prescribed  in  a  certain  order  of 
the  Railroad  Commissioners  numbered  431,- 
and  to  put  into  effect  the  rates  prescribed 
in  that  order  or  rates  not  in  excess  thereof, 
and  in  all  things  to  observe  and  comply 
with  the  order,  or  to  appear  before  the  Jus- 
tices of  this  court  at  Tallahassee  on  a  day 
named  and  show  cause  why  it  refuses  to  do 
so. 

Order  Numbered  431  as  made  by  the  Rail- 
road Commissioners  is  an  order  prescribing 
rates  to  be  charged  by  all  railroads  doing 
business  wholly  or  in  part  within  the  State 
of  Florida  for  the  transportation  between 
points  in  this  State  of  freight  classified  as 
"Class  P."  Freight  of  this  class  embraces 
carload  lots  of  certain  commodities  and 
weighing  per  car  not  more  than  a  certain 
number  of  pounds  as  follows:  "Bark,  tan, 
20,000  lbs;  Barrel  material,  24,000  lbs;  Bar- 
rels, except  Ale  and  Beer,  10,000  lbs;  Bas- 
kets, fruit  and  berry,  15,000  lbs;  Baskets, 
vegetable,  20,000  lbs;  Box  and  Crate  mate- 
rial, 24,000  lbs;  Boxes,  berry,  fruit  and  vege- 
table, 16,000  lbs;  Brick,  common,  30,000  lbs; 
Vitrified  brick,  24,000  lbs;  Crossties,  24,000 
lbs;  Shells  for  paving,  30,000  lbs;  Stone, 
building  and  building  blocks,  30,000  lbs; 
Mouldings,  common  wooden,  24,000  lbs;  Cups, 
turpentine,  earthen,  24,000  lbs;  Gravel,  30,- 
OOO  lbs;  Limestone,  30,000  lbs;  Lumber,  24,- 
000  lbs;  Melons,  water,  24,000  lbs;  Moss, 
[382]  green,  24,000  lbs;  Poles,  tel.  and  tel., 
24,000  lbs;  Posts,  wooden,  24,000  lbs;  Sand, 
86,000  lbs;  Sawdust  f  of  P.  24,000  lbs;  Shin- 
gles, 24,000  lbs;  Veneering,  24,000  lbs;  Slag, 
S0,000  lbs;" 

The  order  prescribed  amounts  to  be  charged 
on  "Class  P"  freight  hauled  for  a  distance 


of  five  miles  and  under,  and  for  that  distance 
and  greater  to  four  hundred  miles,  a  differ- 
ent amount  being  prescribed  for  each  five 
or  ten  miles  that  the  freight  may  be 
hauled. 

The  alternative  writ  alleged  that  the  re- 
spondent railroad  company  was  violating, 
disregarding  and  refusing  to  obey  the  order 
in  that  the  company  had  not  published  and 
put  into  effect  the  rates  prescribed  in  the 
order,  but  had  continued  to  publish,  charge 
and  collect  rates  on  articles  embraced  within 
Class  P  which  are  higher  than  those  rate& 
fixed  by  the  order,  and  that  the  respondent 
company  has.  declared  its  intention  not  Uy 
obey  the  order. 

In  the  return  to  the  alternative  writ  the 
respondent  railroad  company  averred  that 
that  "Order  No,  431  was  made  by  the  Rela- 
tors without  the  Relators  having  any  evi- 
dence before  them  affecting  or  concerning  the 
Florida  East  Coast  Railway  Company  upon 
which  to  base  said  Ordej  No.  431."  The  re- 
turn also  contained  the  averment  that  the 
"said  Order  No.  431  is  unjust,  unreasonable 
and  oppressive;  that  if  carried  into  effect  it 
confiscates  the  property  of  the  Respondent 
and  compels  it  to  transport  freight  of  Class 
'P'  without  just  and  reasonable  compensation 
for  the  service." 

The  return  contains  many  averments  of 
fact  in  support  of  the  conclusion  averred 
as  to  the  unjustness  and  unreasonableness 
of  the  order,  and  concludes  with  the  aver- 
ment that  to  enforce  the  order  would  be  •  to 
infiict  irreparable  injury  upon  the  Respond- 
ent and  tend  to  deprive  [383]  it  of  just  com- 
pensation for  services  rendered;  that  it 
would  deprive  the  respondent  of  the  equal 
protection  of  the  laws,  and  due  process  of 
law. 

The  averments  of  fact  in  support  of  these 
conclusions  are  many.  Among  other  things 
it  is  averred  that  the  rates  fixed  by  Order 
No.  431  are  the  lowest  rates  fixed  in  the 
United  States  on  Class  "P"  freight,  and  if 
the  order  is  enforced  it  will  cause  a  large 
annual  loss  of  revenue  on  intrastate  business 
and  an  additional  loss  nearly  six  times 
greater  on  all  interstate  business  embraced 
in  Class  "P"  now  done  by  the  respond- 
ent. That  Order  No.  431  makes  an  ap- 
proximate reduction  of  thirty  per  cent  in 
the  rates  on  the  Class  "P"  freight  from  the 
rates  now  charged  and  collected  by  the  re- 
spondent; that  for  the  fiscal  year  ending 
June  30,  1914,  the  total  earnings  of  respond- 
ent from  Class  "P"  freight  amounted  to 
$379,167.06,  of  which  $239,018.27  were  de- 
rived from  interstate  freight  of  Class  "P," 
and  $40,138.79  from  intrastate  business. 
That  based  upon  the  earnings  for  the  year 
ending  Jime  30,  1914,  Order  No.  431  would 
have  resulted  in  a  loss  of  revenue  to  the 
respondent  on   interstate  business   in   Class 
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*'P'*  of  $71,705.48,  and  on  intrastate  business 
of  $12,041.64  in  that  class,  or  a  total  of  $83,- 
747.12.  That  the  rate  imposed  by  the  order 
is  the.  same  as  that  imposed  upon  the  rail- 
roads of  South  Carolina  and  is  considered  by 
those  roads  to  be  unjust  although  the  con- 
ditions in  that  State  are  more  favorable  for 
the  maintenance  of  such  rate  than  the  con- 
ditions existing  in  the  territory  in  Florida 
through  which  the  respondent's  road  runs. 
Comparisons  were  made  with  the  rates  on 
such  freight  in  North  Carolina,  Alabama 
and  Georgia  which  were  alleged  to  be  higher 
than  the  rate  fixed  by  the  order.  Also  with 
the  rates  in  the  Central  Freight  Association 
territory  North  of  the  Ohio  and  East  of  the 
Mississippi  Rivers  where  [384]  the  population 
is  much  greater  than  in  Florida  per  mile; 
that  the  rates  now  in  force  on  respondeAt's 
road  are  too  low  and  are  out  of  proportion 
to  the  rates  allowed  on  other  classes  of  in- 
trastate freight;  that  the  entire  population 
in  the  counties  through  which  the  respond- 
ent road  runs  as  shown  by  the  United  States 
census  of  1910  aggregates  147,250,  and  that 
Duval  coxmty  with  a  population  of  75,163 
affords  but  little  local  business  to  respond- 
ent and  is  practically  only  a  receiving  and 
•delivery  point;  and  that  the  population  per 
square  mile  in  the  territory  through  which 
the  respondent's  road  runs  is  much  smaller 
than  the  population  on  the  lines  of  the  At- 
lantic Coast  Line  Railroad  and  the  Seaboard 
Air  Line  Railway.  The  return  alleges  that 
it  filed  with  the  relators  in  answer  to  the 
citation  full  advice  and  information  as  to 
the  condition  of  the  respondent's  road  and 
"the  unreasonably  low  rates  sought  to  be  en- 
forced on  it;"  that  the  rates  now  in  force 
on  the  road  on  Class  "P"  were  held  by  the 
relators  to  be  just  in  1910  and  the  business 
has  not  changed  since  to  render  the  rates 
unreasonably  high,  but  have  been  such  to 
require  an  advance;  that  the  principal  com- 
modity hauled  by  respondent  in  Class  "P*' 
is  crate  material  invariably  loaded  at  the 
minimum  of  24,000  lbs.;  that  the  present 
rate  on  such  material  from  Miami  to  Jack- 
sonville is  $33.00  per  car,  but  that  the  pro- 
.posed  rate  is  $22.50,  or  a  reduction  of  33% 
from  the  present  charge.  Comparisons  in 
'  other  materials  were  also  made,  showing  cor- 
responding reductions.  That  the  principal 
commodities  moving  in  Florida  under  Class 
"P"  are  timber,  lumber,  crate  material  and 
phosphate,  and  that  the  respondent  does  not 
transport  any  phosphate  rock  and  only  a  com- 
paratively small  amount  of  lumber  and  timber 
and  only  in  carload  lots  for  local  purposes. 
That  in  November,  [385]  1910,  the  respondent 
voluntarily  made  reductions  on  all  classes  of 
freight,  including  fruits  and  vegetables,  by 
treason  of  which  it  suffered  a  loss  of  about 


$81,000.00  from  fruits  and  v^etables  alone; 
that  respondent's  expenses  have  greatly  in- 
creased so  that  for  the  years  1912  and  1913 
they  largely  exceeded  the  increase  of  its  bus- 
iness.    The   return   fully   set  out  the  total 
earnings  and  expenses  of  the  respondent  road 
for  the  years  ending  June  30,   1911,   1912, 
1913   and    1914,   which   showed   an   increase 
yearly  in  net  earnings,  but  as  it  was  allied 
insufficient  to  pay  3%  on  the  present  invest^ 
ment  in  the  property,  and  not  that  amount 
on   the, present  value.     That  for  the  yeara 
1912,  1913  and  1914,  the  respondent  expended 
for   betterments   nearlv  two   million   dollars 
on  its  line  from  Homestead  to  Jacksonville 
and  branches.     That  the  property  of  the  re- 
spondent represents   an   investment  of  over 
$47,000,000.00,  and  the  present  value  of  the 
property  is  greater;  that  there  are  outstand- 
ing $12,000,000.00   of   first  mortgage  bonds, 
$25,000,000.00  of  second  mortgage  bonds,  and 
$10,000,000.00  of  common  stock,  all  of  which 
has  been  purchased  and  paid  for  at  par;  that 
although  the  interest  on  the  second  mortgage 
bonds  was  fixed  at  4%   the  respondent  has 
been  unable  to  pay  more  than  21  or  3%,  and 
has  not  paid  any  dividend  on  the  stock;  that 
the  small  surplus  shown  from  the  respond- 
ent's earnings  is  insufiScient  to  meet  extraor- 
dinary expenses;  that  it  has  no  sinking  fimd 
of  any  kind;  that  it  keeps  its  road  and  equip- 
ment up  to  the  highest  standard  of  condi- 
tion;  that  nearly  half  of  its  gross  receipts 
is  derived  from  its  passenger  trains  which 
afford  little  or  no  profit  in  their  operation 
and  relators  are  endeavoring  to  reduce  still 
further  respondent's  passenger  rates  to  and 
of  over  $20,000.00  per  annum  and  otherwise 
endeavoring  to  require  respondent  to  increase 
its   expenditures;    [386]    that  the  aggregate 
reductions  now   sought  to  be  made  will,  if 
the  interstate  rates  are  further  reduced,  in- 
volve the  respondents  in  an  aggregate  loss 
of  over  $500,000.00  of  revenue  annually  and 
reduce  its  net  earnings  on  the  present  value 
of  its  property  to  less  than  1}%  per  annum. 
Comparisons  were  made  between  the  respond- 
ent's   financial    condition    and    that    of    the 
other  two  named  railroads  in  this  State  and 
the   freight   hauled   of   Class    "P;"   that  if 
Order  431  is  enforced  against  respondent  it 
will  under  a  decision  of  the  Supreme  Court 
of  the  United  States  be  compelled  to 'reduce 
its  charges  on  interstate  business  of  the  same 
class  and  will  entail   a  loss  in  revenue  as 
above  stated.     That  all  these  matters  were 
submitted  to  the  relators  at  the  hearing  when 
they  had  under  consideration  the  said  Order 
No.  431. 

The  return  nowhere  averred  specifically 
that  the  receipts  derived  by  the  respondent 
from  its  Class  "P"  traffic  were  less  than 
the  expense   or   cost   to  the   respondent  of 
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handling  such  traffic;  nor  that  Buch  expense 
vras  equal  to  such  receipts;  nor  were  any  fig- 
ures given  in  the  return  to  show  the  cost  to 
respondent  of  handling  its  Class  "P''  traffic 
on  the  one  hand  and  the  revenue  derived 
from  such  traffic  on  the  other.  It  is  there- 
fore impossible  to  ascertain  from  the  return 
whether  the  enforcement  of  Order  No.  431 
would  compel  the  respondent  to  transport 
the  commodities  thus  segregated  and  classed 
as  "Glass  P"  freight  for  less  than  the  prop- 
er cost  of  transportation  or  virtually  at  cost. 
Order  Ko.  431  dealing  only  with  the  rate  to 
be  charged  on  a  particular  class  of  freight, 
the  question  whether  the  total  earnings  af- 
ford a-  reasonable  return  is  not  material  and 
therefore  not  involved,  because  if  the  total 
income  of  the  carrier  enabled  it  to  declare 
a  dividend,  that  would  not  justify  [387]  an 
order  requiring  it  to  carry  one  class  of 
freight  for  nothing  or  for  less  than  a  reason- 
able rate.  On  the  other  hand  if  the  carrier 
earned  no  dividend  the  Railroad  Commission- 
ers would  not  be  warranted,  nor  would  the 
corporation  be  justified  in  making  an  order 
or  fixing  a  rate  unreasonably  high  on  any  one 
class.  Northern  Pac.  R.  Co.  v.  North  Dakota, 
236  U.  S.  685,  text  600,  35  S.  Ct.  429,  59 
U.  S.  (L.  ed.)  736;  Southern  R.  Co.  v.  St. 
Louis  Hay,  etc.  Co.  214. U.  S.  297,  text  301, 
29  S.  Ct.  678,  63  .U.  S.  (L.  ed.)  1004;  Wood 
V.  Vandalia  R.  Co.  231  U.  S.  1,  34  S.  Ct.  7, 
68  U-  S.  (L.  ed.)  97;  Louisville,  etc.  R.  Co. 
V.  Garrett,  231  U.  S.  298,  34  S.  Ct.  48,  58 
U.  S.  (L.  ed.)  229;  Louisville,  etc.  R.  Co. 
V.  Finn,  236  U.  8.  601,  text  607;  36  S.  Ct 
146,  59  U.  S.  (L.  ed.)  379.  The  return  how- 
ever did  contain  one  paragraph  in  which  it 
was  averred  "That  said  Order  No.  431  is 
unjust,  unreasonable  and  oppressive;  that  if 
carried  into  effect  it  confiscates  the  property 
of  this  respondent  and  compels  it  to  trans- 
port freight  of  OUus  P  without  just  and 
reasonable  compensation  for  the  service." 

The  demurrer  of  relators  to  the  return  and 
their  motion  to  quash  were  overruled  and 
denied  because  if  the  above  averment  was 
true,  the  rate  sought  to  be  enforced  by  the 
order  would  compel  the  respondent  to  carry 
Class  "P"  freight  at  a  confiscatory  rate;  that 
is  to  say  it  would  compel  the  respondent  to 
perform  a  service  for  nothing,  or  for  less 
than  a  reasonable  rate.  This  averment  was 
regarded  as  an  averment  of  an  ultimate  fact. 

The  replication  filed  by  the  relators  denied 
that  there  was  any  agreement  between  them 
and  the  respondent  that  there  should  be  no 
further  reductions  of  rates  on  its  line  for  a 
number  of  years  as  was  averred  in  the  re- 
turn, and  denied  every  material  allegaticm 
contained  therein. 

[388]  After  the  evidence  was  taken  re- 
spondent was  permitted  to  amend  its  return 
by  adding  a  paragraph  averring  that  Order 


No.  431  was  made  by  relators  without  any 
evidence  before  them  affecting  or- concerning 
the  Florida  East  Coast  Railway  Company, 
as  quoted  earlier  in  this  opinion. 

A  great  deal  of  evidence  was  taken  upon 
the  issues  made  comprising  seven  large  vol- 
umes of  typewritten  matter  and  one  large 
volume  of  exhibits  consisting  of  tabulated 
figures,  plats  and  blue  prints  of  respond- 
ent's railroad  and  terminals. 

Much  of  this  evidence  throws  little  if  any 
light  upon  the  issue  and  the  briefs  of  coun- 
sel which  exhibit  considerable  industry  in 
analyzing  the  testimony  of  certain  witnesses 
and  the  citation  of  decisions  have  not  dealt 
clearly  with  the  question  which  the  court  has- 
been  compelled  to  consider  and  the  evidence 
affecting  which  has  been  required  to  exhume 
from  the  overwhelming  mass  of  irrelevant 
matter. 

Section  30  of  Article  XVI  of  the  State 
Constitution  ordains  that  "The  legislature  is^ 
invested  with  full  power  to  pass  laws  for 
the  correction  of  abuses  and  to  prevent  un- 
just discrimination  and  excessive  charges 
by  persons  and  corporations  engaged  as  com- 
mon carriers  in  transporting  persons  and 
property,  or  performing  other  services  of  a. 
public  nature." 

Sections  2888  and  2889  of  the  General 
Statutes  of  Florida,  1906,  Florida  Compiled 
Laws  1914,  forbids  any  railroad,  railroad 
company  or  common  carrier  to  "charge,  col- 
lect, demand  or  receive  more  than  a  fair  rea- 
sonable rate  of  toll  or  compensation  for  the- 
transportation  of  passengers  or  freight  of 
any  description  or  for  the  use  and  transpor- 
tation of  any  railroad  car  upon  its  tracks 
[389]  or  any  of  the  branches  thereof,  or  upon 
any  railroad  within  this  State  which  it  has 
the  right,  license  or  permission  to  use,  oper- 
ate or  control,''  and  forbids  it  to  make  any 
"unjust  discrimination  in  its  rates  or  cliarges 
of  toll,  or  compensation  for  the  transporta- 
tion of  passengers  or  freight  of  any  descrip- 
tion, or  for  the  use  and  transportation  of 
any  railroad  car,"  etc. 

Section  2893  of  the  General  Statutes  of 
Florida,  1906,  as  amended  by  Chapter  6527 
Laws  of  Florida,  1913,  Florida  Compiled. 
Laws,  1914,  provides,  among  other  things, 
that  it  shall  be  the  duty  of  the  Railroad  Com- 
missioners: "1.  To  make  reasonable  and  just 
rates  of  freight  and  passenger  tariffs  to  b(^ 
observed  by  all  railroads,  railroad  companies 
and  common  carriers  doing  business  in  thi* 
State  over  their  respective  lines."  "3.  To- 
make  reasonable  and  just  rates  of  charges- 
for  the  use  and  transportation  of  all  kinds 
of  railroad  cars  conveying  all  kinds  of  freight 
to  and  from  all  points  in  this  State;"  "4. 
To  make  reasonable  and  just  rules  and  regu- 
lations for  the  prevention  of  any  unjust  dis- 
crimination against  persons  or  localities  Ibi 
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charges  or  in  furniBhing  facilities;"  and  "13. 
To  prescribe  all  rules  and  regulations  appro- 
priate for  the  execution  of  any  of  the  powers 
conferred  upon  them  by  law  either  in  express 
terms  or  by  implication.  All  rules  and  regu- 
lations made  and  prescribed  by  the  Commis- 
sioners shall  be  made  prima  facie  evidence 
in  the  manner  that  the  schedules  are  made 
prima  facie  evidence.  Every  rule,  regula- 
tion, schedule  or  order  heretofore  or  here- 
after made  by  the  Commissioners  shall  be 
deemed  and  held  to  be  within  their  juris- 
diction and  their  powers,  and  to  be  reason- 
able and  just  and  such  as  ought  to  have 
been  made  in  the  premises  and  to  have 
been  properly  made  and  arrived  [390]  at 
in  due  form  of  procedure  and  such  as  can 
and  ought  to  be  executed,  unless  the  contrary 
plainly  appears  on  the  face  thereof  or  be 
made  to  appear  by  clear  and  satisfactory 
•evidence,  and  shall  not  be  set  aside  or  held 
invalid  unless  the  contrary  so  appears.  All 
presumptions  shall  be  in  favor  of  every  ac- 
tion of  the  Commissioners  and  all  doubts 
■as  to  their  jurisdiction  and  powers  shall  be 
resolved  in  their  favor,  it  .being  contended 
that  the  laws  relative  to  the  Railroad  Com- 
missioners shall  be  deemed  remedial  laws  to 
be  construed  liberally  to  further  the  legis- 
lative intent  to  regulate  and  control  public 
carriers  in  the  public  interest.  If  in  any 
proceeding  to  enforce  any  rule,  regulation, 
schedule  or  order  any  part  thereof  shall  be 
found  invalid,  the  court  shall  proceed  to  en- 
force such  portion  thereof  as  may  be  valid 
if  the  same  can  be  done." 

In  the  case  of  State  v.  Florida  East  Coast 
R.  Co.  64  Fla.  112,  59  So.  386,  this  court 
speaking  through  Mr.  Chief  Justice  Whit- 
field, said:  "That  until  the  contrary  appears, 
it  will  be  presumed  that  in  making  an  order 
or  regulation  the  Railroad  Commissioners 
acted  not  arbitrarily,  but  upon  full  hearing, 
or  after  giving  all  interested  parties  a  rea- 
sonable opportunity  to  be  heard  and  upon 
appropriate  evidence  duly  considered  and 
properly  applied."  In  the  case  of  State  v, 
Florida  East  Coast  R.  Co.  69  Fla.  473,  68 
So.  727,  this  court  said:  "It  is  incumbent 
upon  the  carrier  to  show  by  convincing  evi- 
dence that  the  service  required  in  the  entire 
traffic  to  which  the  order  applies  would  un- 
der the  order  be  rendered  without  just  com- 
pensation, by  showing  the  cost  of  respond- 
ent's entire  intrastate  passenger  service,  the 
receipts  therefrom,  the  value  of  the  property 
properly  apportioned  to  and  devoted  to  in- 
trastate [391]  traffic  and  the  practical  effect 
of  applying  the  order."  The  order  involved 
iir  that  case  affected  the  respondent's  charges, 
in  the  form  of  "extra  compensation"  for  the 
transportation  of  intrastate  passengers  over 
the  carrier's  bridges  across  the  St.  Johns 
River  at  Jacksonville  and  at  Palatka.     The 


court  held  that  conceding  extra  expen»i«  were 
incurred  in  maintaining  and  operating  the 
bridges,  that  alone  did  not  show  the  order 
to  be  illegal  when  the  receipts  and  expenses 
of  the  entire  traffic  to  which  the  order  applied 
and  the  value  of  the  property  used  in  render- 
ing the  intrastate  service  were  not  ehown. 
In  the  case  of  State  y.  Atlantic  Coast  Line 
R.  Co.  64  Fla.  469,  60  So.  186,'  the  court  aaid : 
"In  determining  whether  a  regulation  of  the 
Railroad  Commissioners  is  so  unreasonable 
and  arbitrary  as  to  be  illegal  and  unenforce* 
able,  the  courts  in  deference  to  the  govern- 
mental functions  conferred  by  law  upon  the 
Commissioners,    will    not    only    require   the 

'  prifna  faoies  of  reasonableness  impressed  by 
the  statute  upon  the  regulation  to  be  over- 
come by  admissions  or  proofs,  but  will  re* 
quire  the  admission  or  proofs  of  unreaeon- 
ableness  to  be  clear  and  convincing,  every 
reasonable  doubt  being  yielded  in  favor  of 
the  regulation."  See  State  v.  Louisville,  etc 
R.  Co.  and  Seaboard  Air  Line  R.  Co.  62  Fla. 
315,  text  359,  67  So.  176.  In  these  cases  the 
court  was  considering  the  effeet  of  the  evi- 
dence submitted  in  its  bearing  upon  the  rea- 
sonableness of  the  order,  and  not  the  power 
of  the  Railroad  Commissioners  to  exercise  a 
particular  function  as  waa  involved  in  the 
case  of  State  v.  Jacksonville  Terminal  Co. 
71  Fla.  295,  71  So.  474. 
It  was  therefore  incumbent  upon  the  re- 

,  spondent  in  this  case  to  make  it  appear  by 
clear  and  satisfactory  evidence  [392]  that 
Order  No.  431  was  not  "properly  made  out 
and  arrived  at  in  *due  form  of  procedure," 
or  that  it  was  made  without  evidence  to  sup- 
port it,  or  indisputably  contrary  to  the  evi- 
dence, or  that  in  its  operation  up<Hi  the  re- 
spondent the  order  will  deprive  respondent  of 
property  rights  secured*  by  the  constitution 
and  is  not  "reasonable  and  just"  and  ought 
not  to  have  been  made  in  the  premises.  If 
the  respondent  has  failed  to  thus  clearly  and 
satisfactorily  make  it  appear  that  the  rela- 
tors have  exceeded  their  authority  in  their 
effort  to  apply  the  order  to  the  respondent 
corporation  the  return  should  be  deemed  to 
to  unsustained,  the  order  to  be  valid  and 
enforceable  and  the  peremptory  writ  should 
issue. 

As  to  the  averment  in  the  return  that  Or- 
der No.  431  was  made  without  any  evidence 
before  the  Railroad  Commissioners  affecting 
or  concerning  the  Florida  East  Coast  Rail- 
way Company,  we  think  it  has  not  been  sus- 
tained. Aside  from  the  presumption  of  law 
that  the  order  was  properly  made  and  ar- 
rived at  in  due  form  of  procedure  and  waa 
reasonable  and  just  and  such  as  ought  to 
have  been  made,  the  return  admits  that  the 
respondent  was  represented  at  the  hearing  at 
which  the  propriety  of  the  order  waa  con- 
sidered and  that  all  the  "matters  and  things" 
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4et  forth  in  the  return,  "as  to  the  condition 
•of  the  road,  its  earnings,  the  value  of  its 
property  and  the  small  earnings  made  by  it 
(except  those  which  have  arisen  since)  were' 
presented  io  the  Railroad  Commissioners." 
The  testimony  of  Mr.  R.  Hudson  Burr,  called 
418  a  witness  for  respondent,  shows  that  the 
relators  had  hefore  them  the  reports  of  the 
railroad  companies,  including  that  made  by 
respondent,  required  by  law  to  be  made,  for 
the  years  1910,  1911,  1912  and  1913.  That 
-examination  showed  the  "percentage  of  total 
freight  tonnage  for  the  year  1910"  of  the 
respondent's  [393]  road  was  11.32  per  cent, 
for  1911,  11.02  per  cent,  for  1912,  19.91  per 
cent,  and  for  1913,  20.13  per  cent.  The  rela- 
tors had  before  them  many  witnesses,  mill 
jnen,  lumber  men,  and  representatives  of  an 
•organization  known  as  the  Georgia-Florida 
■Sawmill  Association,  representing  about  sev- 
•enty  sawmills,  the  written  answer  of  respond- 
■ent  prepared  and  sent  by  it  for  consideration 
by  relators.  The  matter  was  set  down  for  a 
general  hearing  in  order  that  every  railroad 
-and  every  person  interested  in  the  State 
•could  be  present  and  heard.  According  to 
the  witness  the  relators  "heard  everybody 
"that  desired  to  be  heard."  The  record  does 
not  disclose  the  evidence  that  the  relators 
had  before  them,  although  it  was  shown  that 
they  did  not  by  any  analysis  of  the  move- 
ment of  Class  P.  freight  ascertain  what  it 
•cost  the  respondent  to  handle  that  particular 
<:Ia88  of  freight.  While  it  is  doubtless  possi- 
ble for  that  fact  to  have  been  ascertained 
definitely  with  a  high  degree  of  accuracy,  it 
is  true  that  such  a  calculation  would  involve 
a  prodigious  labor,  a  most  careful  examina- 
tion of  all  accounts  and  to  a  large  degreo 
an  arbitrary  division  and  apportionment  of 
the  expenses  of  maintenance  and  operation 
which  are  divided  into  and  distributed 
through  some  hundred  or  more  subsidiary  ac- 
•counts.  Such  a  labor  seems  not  to  have  been 
<;on8idered  necessary  by  the  legislature  in 
creating  the  Railroad  Commission  and  the 
provisions  made  for  its  maintenance.  It 
would  entail  the  employment  of  a  large  force 
of  clerks  and  expert  railroad  accountants, 
it  would  entail  delays  in  the  making  of  rates 
which  would  be  expensive  alike  to  the  people 
and  the  railroads,  for  whether  a  proposed 
rate  was  higher  or  lower  than  the  existing 
one  the  same  investigation  contended  for  by 
respondents  would  have  to  be  made;  it  would 
require  an  appropriation  of  public  money  by 
the  legislature  beyond  [394]  the  benefits  to 
be  derived  by  the  people  from  the  regulation 
of  the  public  utility  and  would  so  handicap 
the  administration  of  the  railroad  commis- 
flion  law  as  to  render  it  practically  inef!icient 
and  nugatory. 

The  intention  of  the  statute  and  the  reason 
of  the  law 'in  making  the  orders  of  the  Rail- 


road Commissioners  only  prima  facie  reason- 
able and  just,  was  that  the  judgment  of  the 
Railroad  Commissioners  upon  the  facts  be- 
fore them  could  not  in  practice,  in  reason 
and  fairness  be  conclusive  of  the  truth  and 
as  in  the  nature  of  things  the  railroad  com- 
panies are  in  possession  of  all  the  facts  re- 
lating to  the  maintenance  and  operation  of 
their  respective  railroads  and  therefore  in 
better  position  to  know  the  truth  concerning 
the  management  of  the  business,  they  can 
more  readily  and  with  less  difficulty  and  very 
much  less  expense  show  clearly  the  unreason- 
ableness of  any  order  containing  that  element 
of  illegality.  While  it  is  necessary  for  the 
Railroad  Commissioners  to  have  some  evi- 
dence before  them  germane  to  the  subject 
under  investigation,  so  that  the  order  made 
may  be  said  to  reflect  the  judgment  of  the 
Commissioners,  it  by  no  means  follows  that 
the  test  of  legality  of  such  an  order  is  the 
legal  sufficiency  in  quality,  or  quantity  of 
the  evidence  on  which  it  rests. 

We  think  that  the  principle  here  announced 
is  practical  in  its  application  and  just  in  its 
effect.  The  Railroad  Commissioners  recog- 
nized it  and  acted  upon  it  in  the  making  of 
Order  No.  431  and  applying  it  to  the  respond- 
ent road  as  shown  by  the  testimony  of  Mr. 
Burr  in  the  following  question  and  answer: 
*'Q.  What  evidence  affecting  the  Florida  East 
*Coast  did  you  have  before  you  at  that  in- 
vestigation or  hearing  upon  which  you  based 
Order  No.  431  requiring  the  Florida  East 
Coast  Railway  to  put  those  rates  in  force 
that  are  now  issued?"  [395]  "A.  We  didn't 
have  a  witness,  as  I  have  already  stated 
residing  on  your  line  before  us.  We  had  in- 
formation, that  I  referred  to  heretofore,,  in 
this  audit,  and  what  your  annual  report 
showed  us  and  as  I  also  stated  yesterday 
we  believed  that  there  was  not  enough  dif* 
ference  in  the  character  of  the  operation  of 
the  several  roads  to  make  a  difference  in  the 
Class  P  rates  and  of  course,  it  is  unnecessary, 
I  suppose  to  repeat  it,  because  the  testimony 
shows  it,  that  we  believed  that  those  rates 
would  be  just  if  we  did  not  have  to  include 
the  East  Coast  extension  south  of  Homestead 
in  a  basis  to  make  them.  I  have  said  that 
already  two  or  three  times." 

This  court  said  in  State  v.  Florida  East 
Coast  R.  Co.  69  Fla.  165,  67  So.  906:  "The 
Railroad  Commission  Act  of  the  State  and 
the  amendments  thereto  contemplate  that 
the  Commissioners  shall  inquire  into  the  nec- 
essities which  seemingly  demand  their  atten- 
tion and  base  their  determination  upon  the 
evidence  before  them.  If  it  is  made  to  ap- 
pear that  these  requirements  of  the  statute 
werd  not  observed,  that  the  order  was  made 
without  any  evidence  before  the  Commission- 
ers in  support  of  the  necessity  or  propriety  of 
it,  or  clearly  contrary  to  the  evidence,  the 
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order  will  be  deemed  to  have  been  made  with- 
out authority  of  law  and  therefore  not  pos- 
seBsing  the  status  of  prima  facie  reasonable- 
ness." 

According  to  the  evidence  in  this  case  the 
consideration  of  Order  No.  431  extended 
through  many  years  from  1905  to  1914,  dur- 
ing which  time  officials  of  the  respondent 
company  appeared  before  the  relators  and 
"made  statements  at  the  hearings,  officials 
of  other  roads  were  heard,  analyses  of  Glass 
P  rates  were  made,  witnesses  testified  and 
the  annual  reports  of  the  various  roads  were 
on  file  before  the  Commissioners.  All  the 
[396]  evidence  that  was  heard  and  consid- 
ered does  not  appear  in  this  record,  we  there- 
fore cannot  say  that  the  order  was  made 
without  any  evidence  before  the  Commission- 
ers, nor  that  it  was  clearly  contrary  to  the 
evidence. 

We  have  considered  the  testimony  of  the 
Railroad  Commissioners,  Mr.  Burr,  Mr. 
Blitch  and  Mr.  Dunn,  in  this  case,  and  over- 
rule the  point  made  by  their  attorney  that 
it  is  contrary  to  public  policy  "that  a  Rail- 
road Commissioner  should  be  called  as  a  wit- 
ness to  impeach  their  own  orders."  This 
court  has  said  that  although  the  law  gives 
to  administrative  action  the  effect  of  prima 
facie  reasonableness,  the  courts  may  enquire 
into  the  reasonableness  of  the  action.  State 
V.  Florida  East  Coast  R.  Co.  69  Fla.  165,  67- 
So.  906.  The  courts  uniformly  hold  that  the 
question  of  tlie  reasonableness  of  a  rate  fixed 
by  an  order  of  the  Railroad  Commissioners 
cannot  be  conclusively  determined  by  the  leg- 
islature of  the  State  or  by  a  Commission  act- 
ing under  its  authority  so  as  to  preclude  the 
possibility  of  a  judicial  inquiry.  Under  the 
guaranty  of  due  process  of  law  a  carrier  has 
a  right  to  judicial  investigation  as  to  the 
reaaonablenoss  of  an  order  made  by  Railroad 
Commissioners  affecting  the  carrier's  rights. 
The  verdict  of  a  jury,  the  decision  of  arbi- 
trators and  the  judgment  of  a  court  are  con- 
clusive upon  the  parties  until  set  aside  or 
annulled  for  some  reason  in  law.  The  parties 
have  had  their  day  in  court,  have  been  heard 
upon  the  law  and  evidence  before  the  tribu- 
nal possessing  the  power  and  authority  to 
determine  the  questions,  but  the  very  author- 
ity of  the  Railroad  Commissioners  in  mak- 
ing such  an  order  as  the  one  involved  in  this 
case  depends  upon  the  fact  that  evidence  was 
bef(H^  them  upon  which  to  base  the  order. 
To  say  that  a  carrier  against  whom  such  an 
Older  is  made  cannot  [397]  call  a  Railroad 
Commissioner  as  a  witness  to  show  that  he 
had  no  evidence  before  him  on  which  to  base 
the  order,  or  the  character  of  evidence  which 
was  before  him,  would  be  in  effect  to  hold 
the  order  itaelf  oonduaive  of  its  reasonable- 
ness and  accomplish  indirectly  by  a  tedinical 
rule  of  evidence  made  for  the  oceasion  that 


which  admittedly  cannot  be  directly  accom- 
plished by  legislative  enactment.  It  would 
render  meaningless  the  language  of  the  Su- 
«preme  Court  of  the  United  States  in  Louis- 
ville, etc.  R.  Co.  V.  Finn,  235  U.  S.  601,  35 
S.  Ct.  146,  69  U.  S.  ip.  ed.)  379;  Interstate 
Commerce  Commission  v.  Union  Pac.  R.  Co. 
222  U.  S.  641,  32  S.  Ct.  108,  56  U.  S.  (L.  ed.) 
308.  How  could  it  be  shown  that  no  evidence 
was  before  the  Commissioners  and  none  con- 
sidered by  them  in  making  the  order  unless 
by  the  very  persons  before  whom  it  was  pre- 
tended to  be  submitted?  The  law  does  not 
require  them  to  preserve  the  evidence  in  writ- 
ing and  file  it,  nor  recite  it  in  their  orders, 
therefore  the  absence  of  any  such  record 
from  the  files  of  their  office  raises  no  pre- 
sumption that  no  evidence  was  heard. 

The  next  question  presented  for  our  con- 
sideration is:  Does  the  evidence  clearly  and 
satisfactorily  show  that  the  cost  to  the  re- 
spondent or  expense  incurred  by  it  in  kaad- 
ling  the  Class  "P"  traffic  is  equal  to  or  more 
than  the  receipts  derived  from  such  traffic? 

This  question  is  one  of  considerable  per- 
plexity and  has  engaged  our  sedulous  atten- 
tion. The  difficulty  arises  not  on  account  of 
the  principle  of  law  which  we  conceive  to 
apply  to  the  question,  but  because  of  the  form 
in  which  the  evidence  is  presented  to  us. 
Much  of  the  testimony  that  was  taken  ap- 
pears to  be  of  little  or  no  value  so  far  as  its 
relevancy  to  the  vital  question  is  concerned, 
and  some  of  the  witnesses  called  by  both  re- 
lator [398]  and  respondent  use  technical 
words  and  phrases  in  explanation  of  the  ex- 
hibits which  may  be  perfectly  clear  in  mean- 
ing to  them  or  any  expert  railroad  transp<»'- 
tation  accountant,  but  are  not  so  to  us,  nor 
apparently  to  counsel.  It  has  therefore  been 
necessary  for  us  to  acquaint  ourselves  with 
many  of  these  forms  of  expression  and  ascer- 
tain so  far  as  possible  their  true  significance 
before  undertaking  to  apply  the  testimony  to 
sheets  prepared  to  show  the  various  accounts 
and  filed  as  exhibits. 

We  are  concerned  in  this  matter  with  the 
following  questions:  1st.  Taking  the  accounts 
for  the  year  ending  June  30,  1914,  as  the 
basis  upon  which  to  make  the  comparison  be- 
tween revenue  and  expense  in  Class  P  traf- 
fic. What  revenue  did  respondent  derive 
from  that  class  of  traffic?  2nd.  What  ex- 
pense was  properly  incurred  by  respondent 
in  handling  that  class  of  traffic?  3rd.  In  ap- 
portioning respondent's  entire  railroad  ex- 
penses between  the  different  classes  of  rail- 
road traffic,  does  the  evidence  Nearly  and 
satisfactorily  show  that  respondent's  method 
is  correct?  4th.  Applying  to  the  accounts 
of  that  year  and  the  year  ending  June  30th, 
1915,  the  rates  proposed  by  Order  No.  431 » 
does  the  evidence  clearly  and  satisfactorily 
show  that  the  respondent's  revenue  from  that 
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class  of  traffic  would  be  reduced  to  such  an 
extent  that  the  expense  would  be  legally 
disproportionate  to  the  revenue  that  would 
be  derived?  5th.  Should  the  interest  upon 
the  bonded  indebtedness  of  the  road  and 
taxes  be  considered  as  a  proper  item  of  ex- 
pense  to  be  apportioned  between  the  differ- 
ent classes  of  railroad  traffic?  6th.  Should 
Kule  19  prescribed  by  the  Railroad  Commis- 
sioners which  makes  a  reduction  of  ten  per 
cent  in  the  rates  where  the  freight  passes 
over  two  roads  in  intrastate  commerce  and 
a  reduction  of  twenty  [399]  per  cent  in  the 
rates  where  the  freight  passes  over  three 
or  more  roi^ds,  and  which  has  been  ordered 
by  this  court  to  be  put  into  effect  by  respond- 
ent, be  taken  into  account  in  ascertaining 
the  revenues  that  may  be  derived  from  Glass 
P  traffic  under  Order  No.  431? 

Taking  the  figures  of  Mr.  W.  J.  Buchanan, 
a  witness  for  respondent  and  whose  occupa- 
tion is  that  of  assistant  traffic  director  of 
the  Minneapolis  Traffic  Association  and  who 
was  employed  by  the  respondent  to  investi- 
gate the  cost  of  Class  P  rates  to  its  road, 
it  appears  that  for  the  two  years  ending  June 
30,  1914  and  1915,  the  total  revenues  in- 
creased in  the  last  year  over  the  former  by 
$1.65,658.94,  while  the  expenses  for  the  same 
period  decreased  about  $330,059.78,  or  a 
Hifference  in  favor  of  the  road  due  perhaps 
to  increased  business  and  increased  efficiency 
in  management  of  approximately  a  half  mil- 
lion dollars.  And  the  freight  revenue  of  the 
road  shows  a  steady  increase  from  1910  to 
1915  inclusive,  of  more  than  43  per  cent. 
Tlie  net  revenue  from  railway  operations  for 
the  year  ending  June  30th,  1915,  appears 
from  the  figures  of  this  witness  to  have  been 
$2,094,946.81. 

It  appears  from  the  testimony  of  Mr.  0. 
W.  Hillman,  a  witness  called  by  the  relator 
and  whose  occupation  is  an  accountant  and 
President  of  the  Mutual  Audit  Company  of 
Louisville,  Kentucky,  and  who  was  employed 
by  relator  to  investigate  the  books  and  papers 
of  the  Florida  East  Coast  Railway  Company 
ill  order  to  determine  the  expense  on  Class 
^*P"  freight;  also  from  the  testimony  of  Mr. 
J.  P.  Beckwith,  Vice  President  of  the  re- 
spondent corporation,  that  the  books  of  the 
company  show  the  actual  cost  of  the  respond- 
ent company's  property  on  August  31,  1915, 
to  amount  to  $49,147,469.35.  That  of  that 
sum  the  portion  of  the  road  from 
(400]  Homestead  to  Key  West,  which  is 
about  128.36  miles  in  length,  and  known  as 
the  Key  West  Extension,  cost,  $22,035,435.20, 
and  that  the  main  line  and  branches  of  the 
road  north  of  Homestead  comprising  about 
668  miles  of  road,  cost  $21,112,035.15.  The 
evidence  nowhere  shows  what  portion  of  the 
net  revenue  derived  from  railway  operations 
for  that  year  came  from  the  Key  West  ex- 
tension.    The  above  figures  showing  the  net 


revenue  from  railway  operations  for  the 
year  ending  June  30,  1915,' were  taken  from 
a  sheet  prepared  by  respondents  which  shows 
that  the  railway  operating  expenses  for  that 
year  amounted  to  $3,418,530.68,  but  another 
sheet  shows  and  Mr.  Buchanan  in  his  testi- 
mony said  that  the  expense  for  that  year 
was  only  $3,323,161.17,  which  would  increase 
the  showing  of  net  revenue  for  that  year 
about  $95,000.00. 

Now  the  revenue  derived  by  respondent 
from  Class  P  traffic  for  the  year  ending  June 
30,  1914,  according  to  the  witness  Buchanan 
was  $207,289.84  exclusive  of  interstate  busi- 
ness, and  according  to  the  witness  Hillman 
$221,798.12,  and  for  the  year  ending  June  30, 
1915,  according  to  Buchanan,  it  was  $225,- 
061.84.  The  effect  of  the  application  of  the 
rates  prescribed  by  Rule  19  is  not  consid- 
ered in  these  figures  because  that  *  rule  has 
never  been  in  force  on  respondent's  road,  the 
judgment  of  this  court  having  been  supersed- 
ed on  writ  of  error  taken  to  the  Supreme 
Court  of  the  United  States. 

The  second  and  thii'd  questions,  via.  The 
expense  incurred  by  respondent  in  handling 
Ciass  P  traffic  and  the  correctness  of  the 
method  in  arriving  at  that  expense,  we  will 
undertake  to  consider  together*.  The  figures 
of  Mr.  Buchanan  show  the  expense  charge- 
able to  Class  "P"  intrastate  traffic  for  the 
year  ending  June  SO,  1914,  to  be  $187,960.85, 
or  a  net  profit  of  $19,328.99,  and  [401]  for 
the  year  1915  to  be  $195,601.16,  or  a  net 
profit  of  $29,460.69.  According  to  this  wit- 
ness the  effect  of  Order  No.  431  on  Class  P 
intrastate  business  for  1914  would  have  re- 
duced the  earning  on  that  traffic  $26,415.22, 
or  .127%  and  on  the  1916  business  $33,648.84, 
or  .149%,  and  if  Rule  19  had  been  in  force  a 
further  reduction  of  $7,338.41,  or  .182%.  It 
appears  by  the  testimony  of  this  witness  that 
if  the  Order  No.  431  was  applied  to  the  traf- 
fic of  1914  there  would  have  been  a  loss  of 
$7,086.23,  and  if  both  orders  were  applied 
to  the  traffic  of  1915  there  would  have  been  a 
loss  of  $11,626.66,  or  if  Order  431  alone  was 
applied,  a  loss  of  $4,188.15.  Now  taking 
the  figures  of  Hillman  for  1914,  Class  "P" 
traffic  shows  a  revenue  to  respondent  of 
$221,798.12.  The  respondents'  witness  Bu- 
chanan shows  that  the  application  of  Order 
431  to  that  business  would  have  reduced  it 
.127%,  or  $28,168.36.  So  the  revenue  would 
have  been  for  that  year  $193,629.76  if  Hill- 
man's  estimate  of  the  income  was  correct, 
showing  a  profit  of  $5,678.91  instead  of 
a  loss  of  $7,086.23  according  to  Buchanan. 
The  operating  expenses  for  the  year  end- 
ing June  30,  1914,  have  been  apportioned 
between  the  freight  and  passenger  traffic 
by  the  two  experts  differently.  '  The  operat- 
ing expenses  for  that  year  which  amounted 
to  $3,653,220.96  were  so  apportioned  be- 
tween freight  and  passenger  traffic  as  that 
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by  Hillman  $2,010»433.52  was  aeBigned  to 
freight;  while  Buchanan  assigned  to  that 
traffic  $2,074,830.18.  That  is  to  say  Mr.  Bu- 
chanan charged  to  freight  expenses  $64,396.36 
more  than  Mr.  Hillman.  This  difference 
arises  in  the  assignment  of  the  different 
primary  accounts,  as  for  instance,  under  the 
head  of  'Traffic  Expense"  account  No.  55 
''Adrertising"  $32,546.84  was  assigned  by 
Hillman  exclusively  [402]  to  the  passenger 
traffic,  while  Mr.  Buchanan  assigned  about 
.507  per  cent  or  $16,514.27  of  that  account  to 
freight.  The  account  of  "Outside  Agencies" 
No.  54,  $27,450.34  is  assigned  as  follows:  by 
Hillman  $4,510.65  to  freight,  the  remainder 
to  passenger.  Mr.  Buchanan  assigns  53.32% 
to  freight^  or  about  $14,636.52  to  freight, 
while  account  No.  53  ''Superintendence-Traf- 
fic" $30,578.70,  Hillman  assigns  $17,975.50  to 
freight,  and  Buchanan  about  $16,204.56  to 
tliat  traffic.  .  Of  the  account  called  Fuel  for 
Road  Locomotives,  Mr.  Hillman  assigns  $3,- 
173.13  less  to  freight  than  Mr.  Buchsuian, 
and  so  on  through  the  assignment  of  the 
general  expenses  between  passenger  and 
freight  there  are  differences  between  the 
two  witnesses  which  seem  to  be  irreconcilable. 
SVe  have  failed  to  discover  any  evidence  which 
clearly  shows'  that  the  respondents'  method 
of  arriving  at  the  proper  assignment  of  the 
general  expenses  is  preferable.  The '  assign- 
ment of  these  expenses  is  more  or  less  ar- 
bitrary but  undoubtedly  the  purpose  is  to  so 
divide  the  expense  as  that  each  department 
oi  service  shall  carry  its  proper  and  just 
proportion.    . 

If  it  is  true  that  the  passenger  traffic  of  a 
common  carrier  of  freight  and  passengers 
shows  a  loss  to  the  carrier  it  seems  that 
fairness  would  require  that  in  case  of  doubt 
as  to  the  proper  assignment  of  general  ex- 
penses it  should  be  resolved  in  favor  of  the 
passenger  traffic^  but  where  these  differences 
arise  we  do  not  find  the  evidence  of  respond- 
ent to  be  conclusive  of  the  accuracv  of  its 
method  nor  the  fallacy  of  relator's  method. 

On  the  question  of  the  assignment  of  the 
advertising  account  No.  55  for  instance,  while 
it  may  be  true  that  resulting  from  the  ad- 
vertisements of  the  road  and  the  country 
through  which  it  passes  the  country  may  in- 
crease its  population  eventually  by  settlers 
attracted  by  such  advertisements,  [403]  who 
in  the  course  of  time  would  produce  freight 
business  for  the  road,  but  to  assume  that  be- 
cause of  such  possibility  more  than  50%  of 
the  account  should  be  charged  to  freight  seems 
more  unreasonable  than  to  charge  it  all  to 
tlio  passenger  traffic.  Another  point  of  diiler- 
ence  between  the  two  accountants  arises  on 
the  item  properly  chargeable  off  the  freight 
expense  on*  account  of  company  material 
hauled  on  freight  trains  exclusively  for  the 
passenger  service.  The  percentage  of  the 
total  freight  costs  on  this  account  was  4,- 


633%,  or  $93,752.81  according  to  Mr.  HiU- 
man.  The  purposes  in  apportioning  the  ex- 
penses  of  railroad  traffic  being  to  show  the 
cost  incurred  in  handling  each  class  of 
traffic,  it  would  'seem  that  any  expense  in- 
curred exclusively  for  any  one  class  should 
be  borne  by  that  class  and  as  it  nowhere  ap- 
pears that  the  passenger  service  paid  the 
freight  service  in  dollars  for  hauling  this  ma- 
terial, nor  credit  allowed  on  the  books  so  as 
to  show  in  the  freight  earnings,  it  follows 
that  to  disregard  the  item  would  be  to  re- 
quire .the  freight  department  to  perform  the 
service  for  nothing  to  the  benefit  of  the 
passenger  service.  By  this  method  one  class 
of  patrons  would  derive  a  benefit  from  a 
burden  placed  upon  another  class. 

Another  material  point  of  difference  b^ 
tween  relator  and  respondent  arises  fr<Hn  the 
contention  of  relator  that  the  item  of  switch- 
ing charges  should  be  estimated  and  its  pvop^- 
er  proportion  carried  to  the  earnings  of  Class 
P  traffic  As  the  expense  incurred  in  switch- 
ing cars  is  embraced  in  the  general  expense  of 
operating  the  road  and  is  therefore  included 
in  the  apportionment  to  Class  "P,"  that  class 
is  entitled  to  its  just  proportion  of  the  rev- 
enue derived  from  that  source.  The  evidence 
is  not  at  all  clear  that  the  calculations  of 
Ml.  Hillman  are  erroneous.  The  apportion- 
ment of  the  income  from  that  [404]  source 
is  based  upon  the  gross  tonnage  upon  the 
theory  that  it  costs  no  more  to  switch  a  car  - 
load  of  Class  "P"  commodities  than  to  switch 
a  car  loaded  with  any  other  material. 

The  operating  percentage  as  estimated  by 
Mr.  Hillman,  however,  under  the  new  rate 
which  is  less  than  the  estimate  under  the 
present  rate,  when  applied  to  the  earnings 
0.0  shown  by  him  shows  a  profit  on  Class  "P"' 
traffic  of  more  than  $39,000.00,  and  if  that 
operating  rate  be  applied  to  the  earnings  as 
estimated  by  Mr.  Buchanan  under  Rule  431 
a  profit  of  more  than  $32,000.00  would  be 
shown  even  if  the  proportion  of  Class  P 
s?^  itching  revenue  be  disallowed.  "The  prop- 
er judicial  test  however  is  to  apply  the  pro- 
posed rates  to  the  business  that  has  been 
done  and  see  whether  upon  that  basis  such 
rates  will  be  remunerative  or  compel  the 
transaction  of  business  at  a  loss.''  Chicago 
&  N.  W.  Ry.  Co.  V.  Dey,  36  Fed.  Rep.  866.. 
Mr.  Hillman  undertook  to  do  this  and  found 
that  the  cost  of  conducting  Class  "P"  traffic 
by  respondent  was  .820515%  of  the  revenue 
derived.  This  estimate  was  based  upon  an 
average  haul  of  118.41  miles  of  the  freight 
tonnage  which  was  obtained  by  dividing  whav 
is  called  the  ton  miles  by  the  tons  carried. 
According  to  Mr.  Buchanan  the  average  haul 
according  to  this  method  of  arriving  at  it 
was  much  less.  This  difference  arises  from 
the  difference  between  the  figures  of  the  two 
accountants  as  to  the  tons  hauled  and  ton 
miles    of    Class    'T,"   Mr.   Hillman    making 
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th«  ton  miles  greater  and  the  tons  leas  than 
Mi.   Buchanan.     The  operating  expense  ac- 
cording to  the  figures  of  the  latter  therefore 
if  expressed  in  percentage  would  be  greater 
than  that  shown  by  Mr.  Uillman.    Assuming, 
however,  that  the  number  of  cars  hauled,  tons 
carried,    [405]    miles   traveled   and    revenue 
pi  educed  by  Class  P  may  be  with  reasonable 
accuracy  obtained  from  the  books,  way  bills 
and    other    vouchers    in    respondent's    oBice 
and  that  as  to  these  items  respondent's  figures 
are  correct,  yet  the  cost  per  ton  of  carry- 
ing the  Class  P  material  for  the  average  dis- 
tance must  depend  upon  the  apportionment 
of  the  total  operating  expense  to  the  partic- 
ular traffic.    As  has  been  said  before  this  ap- 
portionment between  the  two.  great  classes  of 
traffic,  passenger  and  freight,  is  to  a  large 
extent  arbitrary,  the  merest  guess  work.    As 
shown  by  the  exhibits  in  this  case  less  than 
thirty-three  per  cent  of  the  total  expense  was 
placed  to  the  account  of  freight  and  a  little 
over  half  of  that  percentage  to  the  passenger 
traffic  on  the  basis  of  service.    Therefore  over 
sixty -six  per  cent  of  the  total  expense  is  ad- 
mittedly common  to  both  branches  of  traffic 
and  the  basis  of  the  assignment  of  that  por- 
tion of  the  general  expense  rests  upon  suppo- 
sition, theory  and  conjecture.     But  after  it 
has   been   determined   what   portion    of   the 
general  expense  should  be  assigned  to  freight 
(in  this  case  the  figures  of  the  two  experts 
differ    about    sixty-four    thousand    dollars) 
there  is  the  still  more  arbitrary  subdivision 
of  that  amount  between  the  different  classes 
of  freight  traffic.     For  this  purpose  different 
methods  are  followed  by  different  accountants 
and  traffic  theorists  who  in  pursuit  of  their 
respective  theories  lead  one  through  bewilder- 
ing  labyrinths   of   figures,   technical   expres- 
sions void  of  practical  meaning  and  confusing 
averages  "puzzled  with  mazes  and  perplexed 
with  error.''     Taking  the  same  figures  as  to 
general  expenses,  and  revenue  derived,  track 
and  yard  mileage,  tons  hauled,  cars  handled, 
miles  that  cars  were  hauled  and  freight  car- 
ried   and    other    information    that    may    be, 
definitely  obtained  from  the  books  and  vouch- 
ers   [406]    of    any   transportation    company, 
tlic  same  transportation  accountant  could  by 
the    application    of    different    theories    and 
methods   arrive   at  wholly   different   results 
as  to  the  operating  expense  of  any  given  class 
of  traffic.    It  is  impossible  for  a  court,  there- 
fore,   to    inquire    minutely    into    each    item 
which  enters  into  the  calculations  of  the  re- 
spective parties  and  determine  whether  this 
or  that  method  of  computation  is  accurate 
or  not.    Until  some  definite  standard  or  rule 
for   the   ascertainment   of   the   expense   that 
should  be  apportioned  to  each  class  of  traffic 
hail  been  settled  upon  and  proven  to  be  ac- 
curate and  fair  to  the  road  and  its  patrons 
any  calculation  intended  to  show  the  expense 
incurred  by  any  given  class  of  freight  traffic 
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must  rest  largely  upon  theories  supported 
by  assumptions  unproven,  premises  not  clear- 
ly established.  And  so  it  follows  that  "with 
respect  to  particular  rates  there  is  a  wide 
field  of  legislative  discretion  permitting  vari- 
ety  and   classification." 

Now  the  question  here  is  does  the  evidence 
clearly  and  satisfactorily  -show  that  the  rela- 
tor has  attempted  to  compel  the  respondent 
to  carry  the  commodities  included  in  Class 
"P"  traffic  at  a  loss  or  without  substantial 
compensation  the  profitableness  of  the  intra-^ 
state  business  as  a  whole  not  being  involved  ? 
Northern  Pac.  R.  Co.  v.  North  Dakota,  236 
U.  S.  686,  59  U.  S.  (L.  ed.)  735,  Ann.  Cas. 
11)16A  1,  35  S.  Ct.  429,  L.R.A.1917F  1148. 

We  find  that  the  cost  apportioned  to  Class 
P"  traffic  by  respondent  has  not  been  suf- 
ficiently and  clearly  shown  to  be  accurate, 
and  that  the  percentage  of  reduction  in  the 
earnings  of  Class  *'P"  traffic  affected  by  the 
order  as  contended  for  by  respondent  is  er- 
roneous, that  the  cost  of  carrying  company 
material  exclusively  for  use  by  the  passenger 
service  should  not  be  charged  [407]  to  the 
freight  account,  that  Class  "P"  should  be 
ci edited  with  its  due  portion  of  the  switch- 
ing charges. 

If  Rule  No.  19  should  be  considered  in  this 
ease  it  is  not  clearly  apparent  that  this  rule 
will  so  reduce  the  earnings  as  to  make  the 
rate  under  Order  No.  431  confiscatory. 

Actual  experience  of  the  enforcement  of 
these  orders  may  in  the  future  establish  a 
case  for  respondent  upon  the  question  of  the 
confiscatory  character  of  the  rates  prescribed, 
in  which  event  it  will  not  be  precluded  from 
reopening  the  question  by  appropriate  pro- 
ceeding^. See  State  v.  Louisville,  etc.  H.  Co. 
63  Fla.  274,  67  So.  673;  Pensacola,  etc.  K. 
Co.  V.  Stale,  25  Fla,  310,  6  So.  833,  3  L.R.A. 
eel;  Northern  Pac.  R.  Co.  v.  North  Dakota, 
216  U.  S.  679,  30  S.  Ct.  423,  54  U.  S.  (L.  ed.) 
024;  Willcox  v.  Consolidated  Gas  Co.  212 
U.  S.  19,  15  Ann.  Cas.  1034,  29  S.  Ct.  192,  63 
U.  S.  (L.  ed.)  382,  48  L.R.A. (N.S.)  1134; 
Des  Moines  Gas  Co.  v.  Des  Moines,  238  U.  S. 
153,  35  S.  Ct.  811,  59  U.  S.  (L.  ed.)  1244. 

Interest  and  taxes  are  matters  to  be  con- 
sidered in  determining  whetiier  the  rate  to  be 
enforced  provides  a  reasonable  and  fair  com- 
pensation for  the  service,  but  do  not  enter 
into  the  estimates  of  the  cost  of  the  serv- 
ice. After  ascertaining  the  cost  to  the 
respondent  in  hauling  the  particular  traffic 
and  the  revenue  derived  therefrom,  the 
question  arises  whether  after  paying  the 
expenses  properly  chargeable  to  the  par- 
ticular traffic  is  there  enough  left  to  pay 
that  portion  of  the  taxes  and  interest  on 
investment  which  the  value  of  the  property 
employed  in  the  traffic  bears  to  those  items. 
The  showing  made  by  the  respondent  is  that 
a  profit  resulted  in  1914  from  Class  "P" 
traffic,  and  a  greater  profit  in  1916.     Now 
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the  interest  on  the  funded  and  unfunded  in- 
debtedness and  taxes  apportioned  by  respond- 
ent to  this  class  of  trafl&c  is  sufficient  [408]  to 
wipe  out  the  profit  and  create  a  deficit,  but 
the  respondent  takes  the  income  as  the  basis 
of  this  apportionment  instead  of  the  value 
of  the  property  devoted  to  the  particular 
traffic  which  latter  we  think  would  be  the 
proper  measure  or  ratio  if  it  should  be  con- 
sidered at  all.  Even  if  it  was  clearly  ap- 
parent from  the  evidence  that  respondent's 
apportionment  of  the  expense  of  Class  "P" 
was  correct,  the  figures  of  its  accountant 
show  a  net  profit  to  respondent  on  the  busi- 
ness of  1914  and  1915,  and  it  is  not  clearly 
shown  that  the  enforcement  of  the  order 
would  eliminate  that  profit  or  reduce  it  to 
a  merely  nominal  sum.  The  figures  of  the 
relator's  accountant  on  the  other  hand, 
and  which  appear  to  U8  to  be  more  nearly 
correct,  show  that  the  enforcement  of  the 
order  would  still  leave  a  profit  on  the  par- 
ticular traffic  of  over  ten  per  cent. 

Our  conclusion  is  that  the  respondent's 
return  is  not  supported  by  the  evidence  and 
that  a  peremptory  writ  of  mandamus  should 
issue. 

Taylor,  C.  J.,  and  Shackleford,  Cockrell 
and  Whitefield,  JJ.,  concur. 


NOTE. 

In  the  reported  case  the  court  reviews  at 
length  the  reasonableness  of  a  freight  rate 
established  by  a  public  service  commission 
and  holds  that  the  evidence  is  insufficient 
to  show  it  to  be  unreasonable.  The  matters 
to  be  considered  in  determining  the  reason- 
ableness of  rates  charged  for  the  carriage 
of  freight  are  discussed  in  the  not^  to  North- 
cm  Pac.  R.  Co.  Y.  North  Dakota,  Ann.  Ca& 
1916A  1. 


STEWART'S  ESTATE. 


Pennsylvania  Supreme  Court — ^April  17, 1916. 
2C8  Pa.  St.  ;977;  98  Atl.  C69. 


Trusts  and  TnutMS  —  CreatloB  —  Be* 
quest  for  Payment  of  Incone. 

A  will  bequeathing  the  residuary  estate  in 
trust  for  the  benefit  of  testator's  wife  for  life, 
and  on  her  death  to  pay  the  income  to  his 
children  in  equal  shares,  and  to  the  issue  of 
any  deceased  child  per  stirpes,  and  directing 
that  on  the  death  of  the  last  surviving  child 
the  principal  should  vest  under  the  intestate 
laws,  creates  a  valid,  well-defined,  active 
trust. 


Rislit  of  Parties  to  Temlmate  Trast. 

An  active  trust,  created  as  a  ^rotecti<Mi  to 
the  beneficiary,  because  of  his  mexperience, 
improvidence,  inability  to  mana^  his  estate, 
or  lor  any  other  purpose  not  illegal  which 
the  benefactor  may  deem  wise  to  carry  out 
his  intentions,  must  be  executed,  and  cannot 
be  destroyed,  even  by  a  conveyance  by  the 
trustee  to  the  beneficiary. 

[See  Ann.  Cas.  1915B  723.] 

Wills  —  Agreement  to  Dispense  'vitli 
.  Probate  —  Validity. 

Any  right  of  all  the  parties  in  interest  to 
set  aside  or  disregard  a  will  does  not  extend 
to  an  active  trust  created  by  a  testator, 
which  he  deems  proper  to  protect  his  benefi- 
ciaries, except  where  the  will  creating  the 
trust  fixes  a  definite  duration  and  names  the 
successive  trustees. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  will  left  the  residuary  estate  in 
trust  for  testator's  wife  for  life,  and  on  her 
death  to  pay  the  income  to  his  children  in 
equal  shares,  and  to  the  issue  of  any  deceased 
child  per  stirpes,  and  directed  that  on  the 
death  of  the  last  surviving  child  the  prin- 
cipal should  vest  under  the  intestate  laws, 
the  widow  and  children,  though  they  are  the 
only  persons  in  being  interest^  in  tLe  estate, 
cannot  prevent  the  execution  of  the  trust  by 
agreeing  to  cancel  the  will,  and  are  not  en- 
titled  to   enjoin    its    probate. 

[See  note  at  end  of  this  case.] 

Appeal  from  Orphans'  Court,  Delaware 
comity:    Bboomaix,  Judge. 

Matter  of  estate  of  Henry  Stewart,  de- 
ceased. From  decree  dismissing  petition  for 
injunction,  Hettie  J.  Stewart  et  aL  appeaL 
The  facts  are   stated   in   the   opinion.     Ap- 

FTBMED. 

Lewis  Lawrefice  8fniih  for  appellants. 
Barvey  Oourley  and  Henry  8,  CatteU  for 
appellee. 

[278]  Waixino,  J. — ^This  is  an  appeal  from 
a  decree  refusing  to  restrain  the  probate  of 
a  wiU. 

Henry  Stewart  died  testate  January  24, 
1915,  leaving  a  widow  and  four  children. 
His  will,  not  yet  probated,  after  providing  for 
payment  of  debts  and  specific  legacies  to  the 
widow,  proceeds  as  follows,  viz:    (Paragraph 

4) 

''All  the  rest,  residue  and  remainder  of  my 
estate,  real,  [279]  personal  and  mixed,  of 
every  kind  and  description  and  wheresoever 
situate,  I  give,  devise  and  bequeath  unto  Jo- 
seph T.  Jackson,  of  the  City  of  Philadelphia, 
in  trust  nevertheless  for  the  following  uses 
and  purposes: 

*'FiKST,  to  pay  to  my  said  beloved  wife 
during  the  term  of  her  natural  life  the 
whole  of  the  net  income  produced  by  said 
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«Btate,  Bhe  to  provide  during  their  minority 
proper  maintenance  and  education  for  such 
of  our  children  as  shall  be  minors;  and 

"Seoond,  from  and  after  the  decease  of  my 
eaid  wife  to  pay  and  distribute  said  net  in- 
come in  equal  parts  and  shares  to  our  chil- 
dren, provided,  that  if  any  of  our  children 
shall  have  died,  or  shall  die,  leaving  issue,  to 
said  issue  shall  be  paid  and  distributed  per 
stirpes  such  share  or  shares  respectively  as 
the  child  or  children  from  whom  said  issue 
shall  have  descended,  would  have  taken  if  liv- 
ing. Upon  the  death  of  the  last  or  survivor 
of  our  children,  the  said  trust  shall  end  and 
determine,  and  the  whole  of  said  estate  shall 
pass  and  vest  according  to  the  provisions  of 
the  intestate  laws." 

Paragraph  5,  expressly  confers  upon  the 
trustee  and  his  successors  in  said  trust  full 
power  and  authority  to  conduct,  manage  and 
control  said  trust  estate  and  all  the  affairs 
and  business  thereof;  including  authority  to 
improve,  rent,  sell  or  mortgage  the  real  es- 
tate and  also  to  dispose  of  the  personal  es- 
tate; to  invest  and  reinvest  the  funds  of  the 
estate;  and  conferring  entire  discretion  in 
the  control  and  disposition  of  the  property, 
as  is  therein  specifically  set  forth.  The 
eighth  paragraph  makes  full  provision  for 
successive  trustees  and  also  appoints  said 
Joseph  T.  Jackson  executor  of  the  will. 

On  February  12,  1916,  said  widow  and 
children  made  and  executed  an  agreement 
wherein  it  is  stipulated  that  said  will  be  can- 
celled and  destroyed  and  that  all  estates 
purporting  to  be  given  thereby  be  waived  and 
renounced  and  that  the  estate  of  said  de- 
ceased shall  vest  in  his  heirs  at  law  as  if  he 
had  died  intestate.  Such  agreement  also 
purports  to  make  a  disposition  of  said  entire 
£280]  estate  and  is  in  the  nature  of  a  fam- 
ily settlement.  It  is  conceded  that  said  wid- 
ow and  children  are  the  only  parties  en- 
titled to  share  in  the  estate  of  said  deceased 
under  the  intestate  laws.  On  February 
18,  1915,  the  executor  and  trustee  named 
in  said  will  caused  a  citation  to  issue  to 
said  widow  requiring  her  to  produce  and  de- 
posit with  the  register  said  purported  will 
within  fifteen  days.  Thereupon  said  widow 
and  children  presented  their  petition  to  the 
Orphans'  Court  setting  forth  inter  alia  said 
agreement;  and  that  they  were  the  only  par- 
ties interested  in  said  estate;  and  praying 
that  a  restraining  order  in  the  nature  of 
an  injunction  issue  to  enjoin  said  named 
executor  and  the  register  from  proceeding 
with  the  probate  of  said  will.  This  appeal 
is  from  an  order  of  the  court  refusing  said 
petition. 

The  will  in  question  creates  a  well  defined 
active  trust  with  large  powers  and  duties  in 
the  trustee;  and  with  the  manifest  purpose 
of  securing  the  income  of  testator's  estate 
for  the  use  of  his  widow  and  upon  her  death 
Ajin.  Cas.  1918E. — 77. 


then  for  the  use  of  his  children.  Such  trust 
has  a  definite  duration  to  wit,  from  testa- 
tor's death  to  that  of  his  last  surviving 
child.  It  violates  no  law  and  is  such  a  testa- 
mentary disposition  as  a  citizen  has  a  right 
to  make  of  his  estate;  and  being  an  active 
trust  it  must  be  enforced: 

''In  Pennsylvania  the  right  of  a  man  to 
do  as  he  will  with  his  own  has  always  been 
liberally  construed.  Accordingly,  a  donor, 
not  under  any  obligation  to  give,  may  give 
with  such  conditions  as  he  pleases,  subject 
only  to  the  restriction  that  the  conditions 
shall  not  be  clearly  illegal:"  Holbrook's  Est. 
213  Pa.  93. 

''An  activcr  trust  may  be  created  as  a  pro- 
tection to  the  beneficiary  because  of  his  inex- 
perience, improvidence,  inability  to  manage 
his  estate  or  for  any  other  purpose,  not 
illegal,  which  the  benefactor  may  deem  wise 
or  expedient  in  order  to  carry  out  his  inten- 
tions:" Spring's  Est.  216  Pa.  529    (p.  534). 

Such  a  trust  must  be  executed  and  cannot 
be  destroyed;  even  a  conveyance  of  the  es- 
tate by  the  trustee  [281  ]  to  the  beneficiary  is 
inoperative:  Rife  v.  Geyer,  59  Pa.  St.  393, 
98  Am.  Dec.  351.  The  will  of  Henry  Stewart 
creates  an  active  special  trust:  Earp's  Ap- 
peal, 75  Pa,  St.  1*19;  Deibert's  Appeal,  78  Pa. 
St.  296;  Watson's  Appeal,  125  Pa.  St  340, 
17  Atl.  426;  Hemphill's  Estate,  180  Pa.  St. 
95,  36  Atl.  409;  In  re  Kreb,  184  Pa.  St  222, 
39  Atl.  66. 

While  in  general  the  right  of  all  the  par- 
ties in  interest  to  set  aside  or  disregard  a 
will  may  be  conceded,  yet  it  does  not  extend 
to  the  case  of  an  active  trust,  for  a  definite 
term,  created  by  a  testator  as  he  deems 
proper  for  the  protection  of  his  beneficiar- 
ies. In  such  ease  of  course  the  legal  title 
vests  in  the  trustee;  and  here  the  testator 
emphasizes  his  intention  that  the  trust  shall 
not  fail  by  fixing  a  definite  duration,  and 
by  the  naming  of  successive  trustees.  Such 
a  trust  cannot  be  set  aside  at  the  option  of 
the  equitable  owners,  and  none  of  the  author- 
ities cited  for  appellants  control  this  case. 
In  the  case  of  In  re  Harrar,  244  Pa.  St.  542, 
91  Atl.  503,  the  trust  had  no  definite  dura- 
tion, and  its  principal  purpose  was  the  sale 
and  distribution  of  the  property  of  the  es- 
tate, and  meantime  the  payment  of  the  in- 
come to  the  beneficiaries;  and  the  trustees 
having  neglected  to  make  sale  within  a  rea- 
sonable time,  it  is  held  in  an  opinion  by 
Mr.  Justice  Potter  (p.  549)  that:  "Whenever 
the  law  determines  that  the  discretion  of  a 
trustee  should  have  been  exercised  in  a  par- 
ticular way,  he  will  be  constrained  to  act  in 
accordance  therewith;"  and  further  that  the 
real  estate  being  unsold  those  presently  en- 
titled to  the  proceeds  thereof  may  elect  to 
take  it  in  kind;  and  that  a  trust  will  not 
be  perpetuated  for  the  benefit  of  the  trus-. 
tees.  In  Culbertson's  Appeal,  76  Pa.  St.  145, 
the  deceased  died  intestate  and  thereafter  by 
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agreement  between  the  widow  and  hetre  she 
was  to  receive  for  life  as  her  dower  the  in- 
terest on  a  certain  fund  which  was  placed 
with  the  administrator  as  trustee;  and  it 
was  held  that  the  parties  who  had  created 
such  trust  could  terminate  it  and  have  such 
fund  turned  over  to  the  widow.  In  the  case 
of  In  re  Packer,  246  Pa.  St.  07,  92  Atl.  65, 
testator's  three  children  having  died  without 
issue,  it  was  held  that  the  trust  which  had 
existed  [282]  about  33  years,  and  served  its 
purpose,  should  be  terminated.  And  the  rule 
is  recognized  in  those  cases  and  others,  "That 
no  matter  what  may  be  the  nominal  duration 
of  an  estate  given  to  a  trustee,  it  continues 
in  equity  no  longer  than  the  thing  sought 
to  be  secured  by  the  trust  demands." 

In  the  case  at  bar  the  main  purpose  of  the 
trust  is  to  secure  an  income  for  life  for  the 
widow  and  children.  It  cannot  be  acceler- 
ated because  it  has  a  definite  fixed  time  for 
a  definite  fixed  object;  and  the  expressed 
wishes  of  the  testator  must  be  followed: 
Derbyshire's  Est.  239  Pa.  389. 

None  of  the  cases  cited  in  support  of  the 
right  of  the  parties  in  interest  to  set  aside 
a  will  involves  the  question  of  an  active 
trust.  Of  course  a  widow  may  elect  to  take 
against  the  will,  and  thereby  may  accelerate 
the  termination  of  a  trust  created  solely  for 
her  benefit. 

We  agree  with  the  court  below  that  it  can- 
not now  be  determined  that  petitioners  are 
all  the  parties  interested  in  the  estate,  which 
the  will  divides  into  an  equitable  life  estate 
and  a  remainder  in  fee.  As  to  the  latter  the 
case  is  plain  for  it  vests  under  the  intestate 
law.  But  by  the  provisions  of  the  will  pos- 
session thereof  cannot  be  had  until  the  ter- 
mination of  the  life  estate  upon  the  death  of 
the  last  surviving  child.  Meantime  the  es- 
tate is  held  in  trust,  with  the  income  pay- 
able to  the  widow  for  life  and  thereafter  to 
the  children  in  equal  shares^  "provided  that 
if  any  of  our  children  shall  have  died,  or  shall 
die,  leaving  issue,  to  said  iasue  shall  be  paid 
and  distributed  per  stirpes  such  share  or 
shares  respectively  as  the  child  or  children 
from  whom  said  issue  shall  have  descended, 
would  have  taken  if  living."  The  testator 
is  speaking  of  the  death  of  hia  wife  and  the 
words,  "shall  have  died  or  shall  die,"  we  be* 
lieve  have  reference  to  that  date.  Svid^itly 
by  the  use  of  the  double  expression  he  had 
in  mind  two  periods  of  titne,  the  one  before 
and  the  other  after  a  particular  event.  Even 
construing  that  event  to  be  his  own  death 
and  the  words  "shall  have  [283]  died"  to  re* 
fer  to  occurrences  prior  thereto,  you  still 
have  the  words  "or  shall  die,"  which  em- 
braces future  events,  to  wit,  the  death  of 
children.  And,  as  they  may  leave  issue  who 
imder  the  plain  terms  of  the  will  would  share 
in  such  income  until  the  death  of  the  last 
child,  it  cannot  now  be  said  that  the  widow 


and  children  represent  the  entire  estate* 
Words  of  survivorship  do  not  always  refer  to 
the  death  of  the  testator.  In  the  case  of  In 
re  Anderson,  243  Pa.  St.  34,  89  Atl.  306,  in 
the  opinion  of  Mr.  Justice  Mestrezat  (p.  41), 
it  is  stated: 

"We  agree  with  the  appellant's  contention 
that  it  is  a  general  canon  of  construction 
that  words  of  survivorship  in  a  will  refer 
to  the  death  of  the  testator.  But  this  should 
not  be  held  to  be  a  hard  and  fast  rule  that 
cannot  be  changed  by  the  instrument  itself. 
It  must  always  be  subject  to  the  intention 
of  the  testator  as  disclosed  by  the  language 
of  his  will.  It  is  a  cardinal  rule  that  the 
actual  intent  of  the  testator  must  prevail 
when  it  can  be  ascertained,  and  it  follows 
that  words  of  survivorship  will  relate  to  the 
death  of  the  life  tenant  instead  of  the  death 
of  the  testator  if  such  intent  is  clear  from 
the  will  itself." 

Here  there  can  be  no  blending  of  the  life 
estate  with  that  in  remainder,  as  the  one 
is  equitable  and  the  other  legal:  Little  v. 
Wilcox,  119  Pa.  St.  439,  13  Atl.  468.  And 
the  rule  in  Shelley's  Case  has  no  application. 
Effect  should  be  given  if  possible  to  the  en- 
tire will  which  cannot  be  done  by  ignoring 
the  provisions  in  favor  of  the  issue  of  chil- 
dren who  may  die  before  the  termination  of 
the  trust. 

The  assignments  of  error  are  overniled 
and  the  decree  of  the  Orphans'  Court  is  af- 
firmed at  the  cost  of  appellants. 


NOTB. 

Validity  and  Enforceability  of  Affree* 
ment  by  Parties  Interested  to  Dis* 
pense  with  Probate  of  Will* 

General  Rule,   1218. 
Application    of    iviue,   1219. 
Exceptions  to  Rule,   1222* 
Rule  in  Wisconsin,  1223. 


Oeneral  Rule, 

The  rule  repudiated  by  the  court  in  the 
case  of  Dardie'  Will,  135  Wis.  457,  15  Ann. 
Cas.  740,  that  an  agreement  between  all  the 
persons  interested  in  a  decedent's  estate  to 
dispense  with  the  probate  of  the  will  is  valid 
and  enforceable,  is  supported  by  the  following 
reeent  cases:  Ruth  v.  Krone,  10  Cal.  App. 
770,  103  Pac.  960;  Farwell  v.  Carpenter,  161 
la.  257,  142  N.  W.  227;  Apgar  v.  Connell,  79 
Misc.  531,  140  N.  Y.  S.  705;  Buchner  v.  Wait 
(Tex.)  137  S.  W.  383;  Trimble  v.  Donahey,  96 
Wash.  677,  165  Pac.  1051.  But  see  In  re 
Solomon,  145  N.  Y.  S.  528,  wherein  the  sur- 
rogate said:  "I  am  convinced  that  there  is 
an  effort  in  some  instances  to  defeat  the  pro- 
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bate  of  unwelcome  wills  by  some  family  ar- 
rangement, occasionally  connived  at  by  the 
attesting  witnesses.  Such  attempts  are  so 
contrary  to  public  policy  and  good  citizenship 
that  they  should  be  rebuked  and  frustrated 
in  a  court  of  probaie^  if  possible." 

In  Trimble  t.  Donahey,  06  Wash.  677,  165 
Pac.  1051,  an  oral  agreement  to  dispense 
with  the  probate  of  a  will,  which  devised 
real  property,  was  held  to  be  unenforceable 
as  being  within  the  statute  of  frauds.  But 
the  court  indicated  that  if  the  agreement  had 
been  in  writing  the  rule  would  have  been 
otherwise,  saying:  "It  may  be  here  admit- 
ted that,  if  the  contract  complied  with  the  re- 
quirements of  the  statute  of  frauds,  It  was 
binding  and  enforceable,  i  .  .  A  number 
of  authorities  are  cited  by  the  appellant 
wherein  agreements  between  heirs  to  take 
according  to  the  law,  instead  of  according  to 
the  last  will  and  testament  of  the  parent,  had 
been  sustained,  but  in  each  one  of  the  cases, 
with  two  exceptions,  the  contract  was  in  writ- 
ing, and  consequently  the  statute  of  frauds 
was  not  involved.  In  Phillips  v.  Phillips,  8 
Watts.  (Pa.)  195,  the  contract  was  oral,  but 
that  case  is  distinguishable.  There,  there  was 
an  agre«nent  among  the  heirs  to  destroy  the 
will,  and  in  pursuance  of  this  agreement  the 
will  was  actually  destroyed.  Thereafter  the 
chief  beneficiary  desired  to  probate  the  will 
and  prove  its  contents  by  oral  testimony. 
It  was  there  held  that,  since  he  had  volun- 
tarily participated  in  the  destruction  of  the 
will,  he  would  be  estopped  from  proving  its 
contents  by  oral  testimony.  In  the  present 
case,  there  was  no  destruction  of  the  will, 
and  consequently  in  probating  it  there  would 
be  no  resort  to  oral  testimony  as  to  its 
contents.  In  Bellows  v.  Sowles,  55  Vt.  391, 
45  Am.'  Rep.  621,  a  certain  heir,  who  was 
threatening  to  wage  a  contest  against  a  will, 
agreed  with  the  chief  beneficiaries  thereunder 
that  he  would  abandon  the  contest  in  con- 
sideration tiiat  he  be  paid  the  sum  of  five 
thousand  dollars.  In  that  case,  the  contract 
had  no  relation  to  real  estate,  and  was,  there- 
fore, not  affected  by  the  statute  of  frauds.'' 

ApplieaUon  of  Rule, 

In  Kuth  V.  Krone,  10  Cal.  App.  770,  103 
Pac.  960,  it  appeared  that  a  testator  made  a 
will  by  which  he  left  all  his  real  property 
to  three  stepchildren  and  a  nephew  in  equal 
shares,  but  the  personal  property  he  be- 
queathed only  to  the  stepchildren.  The 
plaintiff,  a  stepson  of  the  testator,  was  named 
executor  in  the  will.  It  further  appeared 
that  about  two  weeks  after  the  execution  of 
the  will  the  testator  made  another  one  by 
which  he  gave  all  his  property  to  the  defend- 
ant, a  sister  to  the  plaintiff,  and  one  of  the 
decedent's  stepchildren.  One  day  after  the 
testator's  death  the  latter  will  was  filed  for 


probate.  The  plaintiff,  it  seems,  sought  to 
have  the  first  will  probated,  but  to  induce 
.him  not  to  do  so  the  defendant  made  a 
note  to  him  in  the  sum  of  $2,000,  which 
he  accepted  and  refrained  from  probat- 
ing the  first  will.  In  a  suit  to  recover 
on  the  note,  it  was  held  that  there  was  a 
valuable  consideration  therefor.  However, 
the  decision  was  not  based  exclusively  on  the 
agreement  not  to  probate  the  first  will,  but 
also  an  the  ground  that  the  plaintiff  agreed 
not  to  contest  the  second  will. 

In  Apgar  v.  Connell,  79  Misc.  531,  140  N. 
Y.  S.  705,  it  appeared  that  a  man  died 
leaving  his  widow  and  six  children,  of  whom 
the  plaintiff  was  one.  It  further  appeared 
that  the  widow  and  the  children,  except  the 
plaintiff,  knew  that  the  decedent  left  a  will. 
The  decedent  left  three  parcels  of  land  and 
some  personal  property.  By  a  family  agree- 
ment, made  shortly  after  their  father's  death, 
the  children,  including  the  plaintiff,  made 
three  deeds  conveying  the  three  parcels  of 
land  to  their  mother,  the  defendant.  There- 
after the  defendant  conveyed  one  of  the  par- 
cels of  land  to  a  third  person  and  applied 
the  proceeds  to  her  own  use.  The  plaintiff 
then  brought  an  action  to  have  the  deeds  set 
aside  on  the  ground  of  fraud  and  obtained 
a  judgment,  which  was  later  reversed.  Soon 
after  the  decision  was  rendered  in  the  first 
trial  the  defendant  claimed  that  she  had 
discovered  a  will  made  by  the  ancestor  in' 
which  the  plaintiff  was  cut  off  with  a  lej^- 
acy  of  *$1,  and  the  whole  property  left 
in  equal  shares  to  the  defendant  and  the 
other  children.  But  after  the  reversal  of  the 
first  judgment  the  defendant  proceeded  to 
the  second  trial  without  amending  her  an- 
swer and  without  mentioning  the  discovery 
of  the  will  and  only  at  the  close  of  the  trial 
obtained  leave  to  amend  her  answer  setting 
up  the  discovery  of  the  will.  It  was  held, 
however,  that  she  could  not  now  use  the  will 
for  the  purpose  of  repudiating  the  agreement 
by  which  the  plaintiff  was  given  a  one-sixth 
interest  in  the  decedent's  estate.  The  court 
said:  ''The  will  was  executed  on  the  4th 
day  of  December,  1889,  shortly  after  the 
happening  of  conduct  on  the  part  of  the 
plaintiff  which  grieved  and  justly  offended 
the  entire  family,  and  which  resulted  in  her 
subsequent  marriage  to  her  present  husband. 
The  terms  of  said  will  reflect  the  father's 
resentment  towards  the  plaintiff,  whose  of- 
fense he  never  condoned.  This  scandal  and 
the  desire  of  the  family  to  conceal  it  furnish 
the  key  to  the  entire  controversy  by  dis- 
closing the  motives  which  inspired  all  their 
acts  from  the  time  of  the  death  to  the  execu- 
tion of  the  deeds.  In  order  to  avoid  a  eon- 
test  and  prevent  plaintiff's  husband  from 
enjo^ng  any  share  of  the  property,  it  was 
deemed  necessary,  not  only  that  the  will 
should  be  withheld,  but  also  that  in  some 
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way  the  property  should  be  placed  in  the 
control  of  the  defendant,  which  could  be  most 
readily  accomplished  by  having  it  appear 
that  the  father  in  his  last  words  had  so  di- 
rected. .  •  .  The  suppression  of  the  will 
and  the  injection  into  the  case  of  the  father's 
alleged  last  words  are  sufficiently  accounted 
for  by  the  erroneous  belief  that  the  produc- 
tion of  the  will  would  place  an  obstacle  in  the 
way  of  accomplishing  a  commendable  purpose, 
namely,  the  restoration  of  family  peace^  and 
that  this  purpose  would  more  readily  be  real- 
ized by  having  it  appear  that  the  arrange- 
ment to  be  entered  into  was  in  pursuance  of 
the  expressed  wish  of  the  father.  Erroneous 
belief,  I  say,  for  the  reason  that  all  con- 
cerned had  the  indisputable  right  under  the 
law  to  ignore  the  existence  of  the  will  and 
join  in  an  agreement  which  would  supersede 
it.  Bunn  v.  Bartlett,  a  general  term  opinion 
reported  in  54  Hun  639  Mem.  8  N.  Y.  S. 
160.  ...  In  view  of  the  proof  which  war- 
rants the  conclusion  that  the  defendant  and 
her  children  were  aware  of  the  will  and  its 
contents  at  the  time  of  Mr.  Conneirs  death, 
and  that  the  motives  which  influenced  the  de- 
fendant in  securing  the  deeds  and  release 
were,  first,  to  avoid  a  contest  of  the  will  by 
the  plaintiff  which  would  reveal  to  the  world 
an  unfortunate  family  episode,  and,  second, 
to  withhold  from  plaintiff's  husband  as  long 
as  possible  any  benefit  from  the  property, 
I  regard  the  transaction  which  culminated 
in  the  execution  of  the  deeds  and  release 
as  a  family  settlement  superseding  the  will. 
.  .  .  There  is  no  question  but  that  the  in- 
tention of  the  whole  family  was  that  of  a 
trust  until  the  defendant  sold  one  of  the  par- 
cels of  property  and  retained  the  proceeds 
thereof  without  notice  to  the  plaintiff,  who 
thereupon  charged  her  with  fraud.  There 
was  no  fraud  used  by  the  defendant  as  al- 
leged in  the  complaint  to  induce  plaintiff 
to  sign  the  release  and  deeds  in  question; 
that  is,  the  defendant  made  no  false  repre- 
sentations which  plaintiff  believed  and  acted 
upon  and  by  which  she  was  deceived  uid 
prejudiced.  On  the  contrary,  she  was  bene- 
fited by  the  arrangement.  If  the  plaintiff 
had  established  such  fraud,  she  might  now  be 
indeed  without  a  remedy,  since  a  judgment 
Affording  her  relief  on  that  ground  would 
only  operate  to  set  aside  said  instruments 
and  place  her  in  statu  quo,  which,  in  view 
of  the  existence  of  the  will,  though  concealed, 
would  be  that  of  a  disinherited  child.  The 
will,  however,  having  been  superseded  by  the 
family  settlement  which  plaintiff  entered  into 
without  fraudulent  inducement  and  without 
being  prejudiced,  cannot  now  be  urged  by  the 
defendant  as  a  justification  for  breaching 
such  family  agreement.  The  wrong  con- 
sisted not  in  bringing  about  the  agreement, 
but  in  breaking  it  after  it  was  made.  .  .  . 
It  ia  apparent  that  as  time  wore  on  undis- 


puted  possession  and  enjoyment  of  the  prop- 
erty, in  the  absence  of  the  plaintiff,  engen- 
dered in  the  mind  of  the  defendant  a  sense 
of  ownership  which  was  encouraged  by  the 
absolute  terms  of  the  deeds.  This  feeling 
of  ownership,  which  found  expression  in  the 
sale  and  retention  of  the  proceeds  by  the 
defendant  of  part  of  the  property  without 
consulting  or  notifying  the  plaintiff,  when 
coupled  with  the  resentment  caused  by  the 
plaintiff's  charge  of  fraud,  proved  stronger 
than  any  desire  to  suppress  the  family  scan- 
daL  The  conscience  of  the  defendant  expe- 
rienced a  revulsion  and  the  trust  agreement 
which  superseded  the  will  was  repudiated. 
Reduced  to  its  simplest  form,  the  question 
in  this  case  is  whether  the  defendant,  hav- 
ing acquired  the  property  in  pursuance  of 
a  family  agreement  and  upon  the  under- 
standing that  she  would  hold  it  for  the  ben- 
efit of  all  her  children,  including  the  plain- 
tiff, can  now  be  heard  to  repudiate  this  un* 
derstanding  and  claim  to  be  the  absolute 
owner  of  the  property  free  from  any  trust. 
Applying  the  doctrine  of  estoppel,  I  reach 
the  conclusion  that  she  cannot.  Even  if  the 
defendant  and  the  plaintiff's  brothers  and 
sisters  were  ignorant  of  the  existence  of  the 
will  at  the  time  when  the  deeds  and  release 
were  executed,  they  had  at  all  times  been 
aware  of  its  existence  since  February  14, 
1911,  when  the  son,  Christc^her  Connell, 
claims  to  have  discovered  it  in  the  safe, 
and  notwithstanding  such  knowledge,  they 
hsve  ever  since  treated  the  deeds  and 
release  as  valid  and  failed  to  disaffirm 
them  in  any  way.  The  acquiescence  ib 
the  validity  of  the  deeds  and  release  by  the 
defendant  and  by  the  plaintifTs  brothers  and 
sisters  ever  since  Februmiy  14,  1911,  Is  suf- 
ficient to  preclude  them  from  setting 'up  the 
will  at  this  time,  even  though  they  were  not 
aware  of  its  existence  at  the  time  when  the 
deeds  and  release  were  signed.  In  this  con- 
nection it  also  appears  that  on  November  8, 
1905,  the  defendant  filed  an  affidavit  under 
the  Transfer  Tax  Law  in  which  the  plaintiff 
was  named  as  one  of  the  persons  entitled 
to  a  share  in  the  estate  of  the  deceased. 
When  a  party  vnth  full  knowledge,  or  with 
sufficient  notice  of  his  rights  and  of  all  mate- 
rial facts,  freely  does  what  amounts  to  a 
recognition  or  adoption  of  a  contract  or  trans- 
action as  existing,  or  acts  in  a  manner  in- 
consistent with  its  repudiation  and  so  as  to 
affect  or  interfere  with  the  relations  of  the 
parties,  he  acquiesces  in  and  assents  to  It 
and  is  equitably  estopped  from  impeaching 
it.  although  it  was  originally  void  or  void- 
able. Rothschild  V.  Title  Guarantee,  etc.  Co. 
204  N.  Y.  468-464,  97  N.  E.  879.  'Equity 
and  good  conscience  would  preclude  a  party 
from  setting  up  and  claiming  under  a  deed 
which  he  had  voluntarily  destroyed  and  for 
doing  which  he  had  received  a  full  consid- 
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-eratioik     This  principle  applies  to  wills  as 
vrell  as  deeds,  and,  indeed,  it  cannot  admit 
oi  doubt  that,  before  probate,  the  parties  in 
interest  would  have  the  right  to  set  aside  a 
will,  and  such  an  act  would  be  favored  when 
tlie  object  was  to  avert  a  family  controversy. 
PhilUps    V.    Phillips,    8    Watts    (Pa.)    197, 
cited  in  Stringfellow  v.  Early,  15  Tex.  Civ. 
App.  697,  40  S.  W.  871.'  ...     The  court 
lias  power  to  prevent  the  defendant  from  tak- 
ing any  advantage  under  the  will  against  the 
plaintiff  if  such  advantage  would  be  inequi- 
table and  operate  as  a  fraud  upon  the  plain- 
tiff.   Upon  thd  whole  transaction,  therefore, 
including  the  confidential  relation  of  the  par- 
ties and  its  nature  as  a  family  arrangement 
very  much  beyond  a  business  relation,  I  think 
it  is  competent  for  a  court  of  equity  to  im- 
press upon  the  property  and  its  proceeds  an 
implied  trust  for  the  benefit  of  the  plaintiff.** 
In  Farwell  v.  Carpenter,  161  la.  257,  142 
K.  W.  227,  it  appeared  that  a  testator  left 
five  adult  children  as  his  only  heirs.    Under 
the  provisions  of  his  will  one-fifth  of  the  es- 
tate was  set  apart  to  the  use  of  the  plain- 
tiff during  his  life  and  the'defendant  was  ap- 
pointed trustee.     All  the  beneficiaries  under 
the  will  entered  into  an  agreement  whereby 
they  dispensed  with  the  probate  of  the  will. 
The  terms  of  this  agreement  were  as  follows: 
**  Whereas,  Sewall  S.  Farwell,  who  departed 
lliis  life  on  September  21,  1909,  left  a  last 
will  bearing  date  of  April  5th,  1899,  by  the 
terms  of  which  his  estate  was  to  be  equally 
divided  among  all  his  five  children   (that  is, 
one-fifth  each  to  Mary  F.  Carpenter,  Luna  F. 
Tcmpleton,    Marcus    Z.    Farwell,    Zelma    F. 
Smith  and  Sewall  N.  Farwell,  the  share  of 
said  Sewall  N.  Farwell  to  be  held  by  H.  M. 
Carpenter    as   trustee) ;    and    whereas,    said 
Sewall  8.  Farwell  under  date  of  May  1,  1908, 
made  a  written  statement  and  request  that, 
"If  all  parties  are  agreed  and  will  consent  to 
the  same,  there  will  be  no  necessity  of  hav- 
ing' my  will  probated,"  and  we  are  confident 
that  no  debts,  other  than  expenses  connected 
with  last  sickness  and  funeral,  are  in  exist- 
ence against  said   Sewall   S.   Farwell;    and 
whereas,  all  of  said  five  heirs  fully  approve 
of  and  agree  to  said  request  not  to  have  said 
will  probated,  believing  that  it  will  expedite 
tbo  settlement  of  the  estate  of  said  Sewell 
S.    Farwell    and   in    every    way    be   to   the 
best  interests  of  all  concerned.     Now,  there- 
fore, it  18  hereby  agreed  by  and  between  all 
of  said  five  heirs,  together  with  the  husbands 
of   the    three    daughters    who    are    married, 
and  theT  wife  of  the  said  Marcus  Z.  Farwell 
(said  Sewall  N.  Farwell  being  unmarried), 
that  said  will  be  not  probated,  but  that  as 
promptly  as  possible  and  within  a  reasonable 
time  Henry  M.  Carpenter,  named  in  said  will 
as  executor,  do  make  distribution  of  said  es- 
tate as  said  will  provides;  that  is,  one-fifth 
to  each  one  of  said  five  children.     Said  Car- 
penter is  to  at  once  make  distribution   of 


the  two  hundred  seven  shares  of  Monticello 
State   Bank   stock  held   by   Sewall  S.   Far- 
well  by  taking  up  the  stock  certificate  now 
held   by  his  estate  and  issuing  to  each   of 
said    five    heirs    their    proportionate    share 
thereof    (that  is,  to  eacu  of  said  five  heirs 
forty-one    shares),    which    would    leave    two 
shares  still  remaining  in  said  estate.    These 
twg  shares  are  to  be  disposed  of  as  soon  as 
practical  by  said  Carpenter  at  not  ieas  than 
three  hundred  dollars  per  share,  and  the  pro- 
ceeds thereof  credited  in  said  Farwell  estate 
for  distribution  among  the  five  heirs  with 
other  acciunulations  that  may  come  to  said 
estate  by  maturing  certifieates  or  payments 
on  outstanding  securities.    Mary  F.  Carpen- 
ter, Luna  F.  Templeton,.  Marcus  Z.  Farwell, 
Zelma  F.  Smith,  Sewall  N.  Farwell,  H.  M. 
Carpenter,  Kdw.  Templeton,  Elizabeth  C.  Far- 
well,  Wm.  Skelton  A.  Smith."    To  the  above 
inbtrument  the  plaintiff  added  another  paper 
which  read  as  follows:     "Monticello,  Iowa, 
September  24th,  1909.     \%hereas,  the  will  of 
my  father,  Sewall.  8.  Farwell,  late  deceased, 
hud  the  following  provision,  especially  refer- 
ring to  my  share  in  his  estate  (that  is,  "The 
remaining  one-fifth  of  my  estate  I  direct  shall 
be  placed  in  the  hands  of  a  trustee  and  hi 
invested  as  to  produce  an  income,  and  that 
so  much  of  this  income  as  shall  be  needed 
shall  be  used  for  the  comfort  and  support  of 
my  son,  Sewall  N.  Farwell,  to  be  paid  to  him 
in  weekly  or  monthly  instalments,  as  1  have 
sorrowfully  come  to  the  conclusion  that  he 
will  never  have  the  capacity  to  take  care  of 
property   and   earn   his   own   living''),   and 
whereas,    said    will    further    provided    that 
Henry  M.  Carpenter  be  appointed  as  the  exec- 
utor and  also  as  trustee  of  that  portion  of 
the  estate  allotted  to  my  use;  and  whereas, 
my  said  father  left  with  his  will  a  memo- 
randa, under  date  of  May  1,  1908,  in  which 
he  stated  that  if  practicable  it  would  be  hie 
wish  to  have  his  estate  settled  without  for- 
mal probate  of  his  will,  and  also  stated  in 
said  memoranda,  ''I  think  Sewall  would  con- 
sent to  have  Henry  act  for  him  as  trustee 
with  power  of  attorney."    X  fully  approve  of 
the  provisions  of  the  said  will  with  reference 
to  myself  and  also  the  request  in  the  mem- 
oranda of  May  1,  1908,  referred  to,  and  now 
aEk  and  desire  that  said  Henry  M.  Carpenter 
do  act  as  trustee  for  my  share  of  said  estate, 
distributing  such  portion  of  the  income  of 
my  share  to  me  from  time  to  time  as  my 
necessities  require.     To  further  enable  said 
Henry  M.  Carpenter  to  carry  out  the  provi- 
sions of  said  will  with  reference  to  myself, 
and  to  better  enable  him  to  transact  any  bus- 
iness in  connection  with  said  trusteeship,  I 
have  this  day  executed  in  his  favor  my  power 
of  attorney  fully  authorizing  and  empower- 
ing him  to  do  all  things  with  my  property 
tJiat  I  could  myself  do.    It  is  understood  by 
me  that  said  Carpenter  is  to  make  reports 
to  me  at  reasonable  periods  showing  the  con- 
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dition  of  the  property  he  holds  for  me  as 
trustee,  bewail  N.  Farwell."  The  plaintiflf 
contended  that  by  the  execution  of  the  fore- 
going inRt rumen ts  the  will  of  the  testator 
was  rendered  null  and  void  and  that,  there- 
fore, he  was  entitled  to  share  in  the  distri- 
Lution  of  the  property  as  if  the  deceased  had 
died  intestate.  But  it  was  held  that  his  con- 
tention was  untenable.  The  court  said: 
'''i'he  instruments  signed  by  the  parties  spe- 
cifically recognized  the  provisions  of  the  will 
and  the  validity  thereof.  The  legal  validity 
of  the  will  was  not  questioned  then  nor  is  it 
questioned  now.  No  fraud  or  incapacity  is 
charged  in  the  execution  of  the  subsequent 
instruments.  The  parties  could  not  set  aside 
siich  will  by  mere  agreement,  if  they  would 
They  could  by  such  agreement  bind  and 
estop  themselves.  They  could  thereby  de- 
termine their  own  relative  rights,  regardless 
of  probate.  They  could  not  thereby  extin- 
guish the  rights  of  other  beneficiaries  of  the 
will,  nor  indeed  could  they  prevent  subse- 
quent probate  of  the  will  hy  other  interested 
parties  as  proponents  thereof.  In  the  will 
before  us  there  were  other  legatees  whose 
rights  were  recognited  by  the  agreement  of 
the  heirs;  provision  being  made  for  the 
payment  of  such  legacies.  The  effect  of  the 
will  was  to  create  a  future  contingent  inter- 
est in  the  lineal  descendants  of  the  plaintiff, 
if  any  he  should  have.  Such  provision  of 
llic  wiU  could  not  be  affected  by  the  agree- 
ments under  consideration.  The  necessary 
result  is  that  the  defendant  is  bound  as  trus- 
tee, not  only  for  the  plaintiff,  but  also  for 
his  future  children  as  remaindermen,  if  any 
he  should  have.  This  of  itself  is  sufficient 
reason  why  the  court  should  refuse  to  award 
to  the  plaintiff  the  possession  of  the  body 
of  the  estate  involved.  We  think,  therefore, 
tiiat  the  only  fair  construction  which  can  be 
put  upon  the  written  instruments  of  the  par- 
ties is  that  they  were  intended  to  be  in  har- 
mony with  the  i^ill  and  to  carry  out  the  pro- 
visions of  the  will  as  far  as  it  was  in  their 
power  to  do  so  as  the  only  beneficiaries  now 
in  existence.  The  nature  of  the  title  to  the 
trust  estate  is  not  dissimilar  in  its  main 
aspects  to  that  involved  in  Birdsall  ▼.  Bird- 
sail,  157  la.  363.  That  the  parties  in  inter- 
est may,  as  between  themselves,  waive  the 
probate  of  a  will  and  bind  themselves  to  abide 
by  its  provisions  we  have  no  doubt.  It  was 
so  expressly  held  in  Darden  v.  Harrill,  10  Lea 
(Tenn.)  421.  But  the  parties  to  such  agree- 
ment become  thereby  estopped  to  deny  the 
probate  of  the  will  or  to  insist  upon  the  inva- 
lidity of  the  will  for  want  of  probate.  Dar- 
den V.  Harrill,  supra.  See  also  Walwortk 
▼.  Abel,  62  Pa.  St.  370." 

Exceptions  to  Rule*    ' 

While    the    reported    case    recognizes    th« 
holdings  of  the  prior  Pennsylvania  cases  that 


all  the  parties  in  interest  may  set  aside  or 
disregard  a  will  by  agreement  it  holds  that 
they  cannot  withhold  the  will  from  probate 
where  it  creates  an  active  trust. 

It  has  been  held  that  while  the  known,  par- 
ties in  interest  in  the  distribution  of  the  de- 
cedent's estate  may  agree  among  themselves 
t\}  dispense  with  the  probate  of  the  latter's 
will  they  cannot  by  such  an  agreement  pre- 
clude others  also  interested  from  probating 
the  same.  Field  v.  Brantley,  139  Ga.  437, 
77  S.  £.  559;  Farwell  v.  Carpenter,  161  la. 
257,  142  N.  W.  227;  Matter  of  Moyer,  97 
Misc.  512,  163  N.  Y.  S.  296.  In  the  case  first 
cited  the  court  said:  *'The  agreement  by 
Mrs.  Camp's  children^  fmade  prior  to  her 
death,  to  disregard  any  will  she  mig^t 
make  without  their  knowledge  or  consent, 
is  averred  as  cause  for  refusing  to  .probate 
her  will.  Inasmuch  as  one  of  the  incidents 
oi  ownership  of  property  is  the  right  to  dis- 
pose of  it  by  will  or  deed,  we  cannot  see  how 
children  and  prospeetiye  heirs  may  enter  into 
any  agreement  which  would  have  the  effect 
to  deprive  their  mother  of  the  power  to  dis- 
pose of  her  own  property.  In  Finch  v.  Finch, 
14  Qa.  362,  after  the  death  of  the  testator 
his  heirs  and  legatees  agreed  in  writing  that 
the  will  should  not  be- set  up,  bat  that  the 
estate  should  be  distributed  under  the  stat- 
ute of  distributions.  When  the  propounder, 
who  was  a  party  to  this  agreement,  offered 
tJie  will  for  probate,  this  written  contract 
was  set  up  in  the  caveat  aa  a  reason  for  not 
probating  it.  This  court  held  that  the  con- 
tract to  distribute  the  estate  outside  of  the 
will  was  not  a  bar  in  the  court  of  ordinary 
to  the  propounding  of  the  will,  and  that  the 
court  of  ordinary  would  not  decide  upon  the 
validity  of  the  contract^  but  upon  the  fac- 
tum of  the  will  only,  leaving  the  rights  of 
the  parties  to  be  determined  by  the  appro- 
priate tribunals  thereafter.  If  a  contract  by 
heirs  and  legatees  to  disregard  a  will  be  no 
bar  to  its  probate,  a  fortiori  one  by  proepec- 
iive  heirs  cannot  have  that  effect." 

In  Buchner  v.  Wait  (Tex.)  137  S.  W.  383, 
it  was  held,  that  while  all  the  persons  in- 
terested in  the  distribution  of  the  testatrix's 
estate  may  divide  the  same  among  themselves 
without  probating  the  will  they  may  not 
agree  that  the  will  shall  be  probated  only  as 
a  muniment  of  title.  The  court  said:  "The 
claim  that  the  will  eould  only  be  probated 
for  the  purpose  of  establishing  it  aa  a  muni- 
ment of  title  is  based  on  the  assumption  that 
the  agreement  of  March  30»  1906,  abrogated 
the  will  in  so  far  as  it  appointed  appellees 
executrices,  and  directed  them  under  the  di- 
rection of  the  probate  court  to  sell  all  of 
the  property  of  the  estate  and  partition  the 
proceeds,  and  that  under  said  agreement  ap- 
.pellees  were  bound  not  to  apply  for  letters 
testamentary  or  to  attempt  to  administer 
S0id  estate  under,  the  provisions  of  the  wilL 
We  agree  with  the  learned  trial  judge  that 
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the  agreement  mentioned  cannot  be  so  con- 
fit  nied.  On  the  contrary,  it  expressly  recog-  * 
nizes  the'  validity  of  the  will,  and  the  parties 
expressly  agree  *to  take  whatever  prop- 
erty shall  remain  and  belong  to  the  estate  of 
Sarah  Ann  Pannell  at  the  time  of  her  death 
in  accordance  with  the  terms  of  said  will.' 
It  further  expressly  provides  that  the  prop- 
erty in  the  hands  of  the  trustee  at  the  time 
of  Mrs.  Pann^lPs  death  shall  be  immediately 
turned  ^ver  by  him  to  the  executors  named 
in  the  will,  thus  clearly  contemplating  that 
appellees  would  accept  and  execute  the  trust 
imposed  upon  them  by  the  testator." 

An  agreement  to  dispense  with  the  pro- 
bate of  a  will  is  not  binding  on  persons  in- 
terested in  the  estate  who  do  not  assent  to 
the  contract.  Becker  v.  Becker^  46  Ind.  App. 
03,  91  K  E.  966;  Masterson  v.  Harris,  107 
Tex.  73,  174  S.  W.  570,  179  S.  W.  284.  Thus 
in  the  case  first  cited  it  appeared  that  three 
of  the  heirs  had  not  signed  the  agreement  to 
•dispense  with  the  probate  of  the  testator's 
will.  It  was  held  that  they  were  not  bound 
thereby.  Tlie  court  said:  "It  is  urged  by 
Appellees  that  the  demurrers  were  properly 
sustained,  since  each  paragraph  of  cross- 
eomplaint  was  based  upon  the  contract  *be- 
fore  set  out,  and  that  this  contract  ia  unen* 
fcrceable,  since  it  was  not  signed  by  all  the 
parties  thereto  or  that  were  affected  thereby. 
'Hie  purpose  of  the  contract,  as  specifically 
recited  therein,  and  as  appears  from  the 
ot1.>er  provisions  of  the  instrument,  was  to 
rouder  the  will  of  the  testate  null  and  void, 
and  to  make  a  compromise  and  family  settle- 
ment, in  avoidance  of  litigation,  and  a  dis- 
tribution of  property,  which  the  heirs  evi- 
dently believed  to  be  a  more  equitable  and 
satisfactory  distribution  to  all  than  tha^ 
made  by  the  testator.  It  is  apparent,  there- 
fore, that  fully  to  effectuate  this  purpose  it 
-was  necessary  for  all  the  heirs,  devisees  and 
legatees  to  join  in  the  contract." 

In  Masterson  v.  Harris,  supra,  it  appeared 
that  a  man  made  an  antenuptial  agreement 
with  a  widow,  that  if  she  would  marry  him 
lie  would  legally  adopt  her  infant  child. 
They  were  married  and  later  he  died  leaving 
a  will  but  it  seemed  as  if  he  had  made  no 
provision  for  his  adopted  daughter.  The  wid- 
ow expressed  dissatisfaction  with  the  pro- 
vision of  the  will  and  all  the  interested  par- 
ties agreed  not  to  probate  the  same  so  aa 
not  to  ''reflect  on  the  memory  of  Judge  Har- 
ris" and  that  the  property  should  be  dis- 
tributed according  to  their  agreement.  Un- 
der this  agreement  a  son  of  the  deceased  was 
appointed  manager  of  the  property  for  the 
benefit  of  all  concerned  and  he  continued  to 
ananage  the  same  for  about  twenty  years 
when  the  legal  document  by  which  the  testa- 
tor had  adopted  his  step-child  was  fotmd 
f>led  and  recorded.  At  the  time  the  agree- 
ment not  to  probate  the  will  was  made,  the 


plaintiff,  who  was  the  husband  of  the  testa- 
tor's adopted  daughter,  was  present  at  the 
reading  of  the  will.  It  further  appeared  that 
by  the  will  the  testator  bequeathed  $3,000  to 
tbe  plaintiff's  children  to  be  held  by  him 
in  trust  for  them.  At  the  meeting  of  the 
heirs  the  plaintiff  was  asked  whether  he 
agreed  to  dispense  with  the  probate  of  the 
will,  which,  of  course,  would  deprive  his 
children  of  the  bequest.  To  this  he  replied: 
"That  they  could  do  what  they  pleased,  that 
if  they  did  not  offer  the  wills  for  probate 
he  would  not,  and  that  they  need  not  con- 
sider his  children  (referring  to  the  legacy  of 
$;^000  for  their  benefit)  aa  he  was  able  to 
care  for  his  own  children."  On  the  discovery 
of  the  record  showing  the  adoption  of  testa- 
tor's step-daughter  the  plaintiff  brought  suit 
to  recover  under  the  will.  The  court  held 
that  he  was  not  estopped,  saying:  "Certainly 
estoppel  cannot  be  predicated  upon  the  agree- 
ment of  Mr.  Masterson  not  to  insist  upon 
receiving  the  $3,000  bequeathed  to  him  in 
trust  for  his  children  and  to  be  used  for  their 
education.  This  bequest  was  conditioned  on 
Mrs.  Harris'  acceptance  of  the  will  in  lieu 
of  her  community  interest,  and  the  evidence 
clearly  shows  that  she  rejected  it.  On  this 
point  Mr.  Masterson  testified  that  at  the 
meeting  at  which  the  wills  were  read  Mrs. 
Harris  expressed  dissatisfaction  with  the  will 
and  said  that  she  did  not  think  it  was  just 
to  her,  that  it  was  not  the  will  she  had  un- 
derstood Mr.  Harris  intended,  to  make,  and 
that  she  would  not  recognize  it.  The  fact 
tliat  the  will  was  not  offered  for  probate, 
and  that  all  of  the  parties  to  the  agreement 
agreed  that  Mrs.  Harris,  instead  of  taking 
under  the  will,  should  take  a  half  interest 
in  all  of  the  property,  and  the  fact  that 
this  agreement  was  recognized  and  acquiesced 
in  during  the  remainder  of  Mrs.  Harris'  life 
is  proof. that  the  contingency  under  which 
the  bequest  of  the  $3,000  to  Mr.  Masterson 
should  be  payable  never  arose.  His  response, 
upon  being  asked  by  the  parties  to  the  agree- 
ment as  to  what  he  thought  of  it  and  in 
absenting  to  it,  that  'they  could  do  as  they 
pleased,  that  if  they  did  tiot  offer  the  wills 
for  probate  he  would  not,  and  that  they  need 
not  consider  his  children  (referring  to  the 
legacy  for  their  benefit),  as  he  was  able  to 
care  for  his  own  children,*  was  not  of  a  con- 
tractual nature,  'but  rather  the  spirited  re- 
ply of  an  independent  gentleman,  who 
tbou^t  his  wife  had  not  been  treated  in 
the  alleged  wills  with  the  consideration  she 
had  a  right  to  expect  from  one  who  from 
early  childhood  had  otherwise  shown  her 
paternal  affection.'  The  assignment  cannot 
be  sustained." 

RtUe  in  Wisconain* 

The  rule  in  Wisconsin  is  that  an  agree- 
ment to  dispense  with  the  probate  of  a  will 
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Ib  against  public  policy  and  void.  In  re 
Rice,  150  Wis.  401,  136  N.  W.  956,  137  N. 
W  778;  Schoenwetter  v.  Schoenwetter,  164 
Wis.  131,  159  N.  W.  737.  And  see  Dardis' 
Will,  reported  in  15  Ann.  Cas.  470. 

In  the  case  first  cited  it  appeared  that  a 
testator  who  left  a  pon  and  a  daughter 
as  his  only  heirs,  gave  a  large  amount  o| 
property  in  trust  for  the  benefit  of  his  heirs 
as  well  as  their  children  and  others.  The 
heirs  agreed  among  themselves  to  dlsre* 
gard  the  will  but  conceived  of  a  scheme  of 
their  own  by  which  to  distribute  the  prop- 
erty. The  will  was  filed  for  probate  l^ut 
with  a  petition  that  the  property  should  b« 
divided  according  to  the  plan  devised  by  the 
proponents.  The  probate  court  as  well  aa 
tlie  circuit  court  approved  this  plan.  How- 
ever, on  appeal  the  supreme  court  held 
that  there  Was  no  legal  authority  for  such 
a  scheme  of  distribution  and  that  it  was 
against  the  public  policy  of  that  state  to  dis- 
regard the  wishes  of  the  testator.  The  court 
said:  ''In  the  case  of  In  re  Dardis,  135 
Wis.  457,  16  Ann.  C&s.  740,  115  N.  W.  332, 
the  same  logic  ruled.  In  conformity  thereto 
it  was  pointed  out  that  there  was  a  settled 
legislative  policy  in  the  state  requiring  the 
ebtablishment  of  every  talid  will,  even  in  case 
of  all  the  parties  interested  consenting  other- 
wise. The  force  to  be  given  to  that  policy 
was  indicated  by  reference  to  sec.  4505,  Stats. 
(1898)  making  it  a  crime  to  conceal  or  sup- 
press a  will,  regardless  of  the  attitude  of 
the  beneficiaries  thereunder.  Also  sees.  3784, 
3786,  3786,  and  2296,  Stats.  (1898)  were 
referred  to — all  indicating  the  high  char- 
acter in  which  testamentary  dispositions  of 
property  are  to  be  regarded.  Therefrom  the 
conclusion  was  reached,  that  r^ardless  of 
holdings  elsewhere,  in  this  state,  a  will,  once 
validly  made  and  subsisting  to  the  death  of 
the  testator,  must  be  taken  and  judicially 
enforced  according  to  his  intent,  if  that  can 
be  ascertained;  that  parties  cannot  be  per- 
mitted, even  though  all  interested  join,  by 
any  agreement  between  themselves  or  any 
subterfuge  to  displace  the  dying  wish  of  the 
testator;  that  in  respect  thereto  the  public 
at  large  are,  under  the  policy  uf  our  law,  so 
far  concerned  in  the  establishment  of  such 
a  will  that  the  proceedings  to  that  end  are 
in  the  nature  of  an  action  in  rem,  the  whole 
body  of  the  people  beini;  parties.  The  real 
judicial  question  involved  is  one  of  status. 
In  that  instance  the  parties  stipulated  to 
facts  which,  if  they  existed,  would  have 
avoided  the  will,  and  agreed  upon  a  method 
of  disposing  of  the  estate  in  place  thereof 
and  the  proponent  joined  in  the  scheme.  The 
courty   nevertheless,    allowed   the    will.      On 


appeal  the  decision  below  was  affirmed  not- 
<r  withstanding  insistence  of  all  parties  that 
the  stipulation  was  binding  on  the  court  ta 
render  judgment  displacing  the  testamen- 
tary scheme.  This  court  affirmed  the  judg- 
ment, remarking  in  connection  with  the  dec- 
laration that  the  public  is  a  party  to  a  will 
contest  to  such  extent  that  the  parties  there- 
to cannot  set  it  aside  by  stipulation:  'There 
is  also  recognized  by  the  courts  an  interest 
and  right  of  the  testator  to  have  the  direc- 
tions of  his  will  carried  into  effect,  mt  least 
upon  some  subjects.  His  right  is  recognized 
to  direct  at  least  the  method  of  management 
and  disposal  of  his  property  after  his  de- 
cease, which  courts  cannot  be  compelled  to 
disregard  to  accommodate  the  wishes  of  some 
or  even  all  parties  having  pecuniary  interest 
in  the  property.'  The  whole  reasoning  is  in 
harmony  with  the  previous  holdings  of  the 
court  that  the  right  to  make  a  will  and  have 
it  allowed  and  carried  out  is  a  constitutional 
right,  affirmed  by  statute  law,  and  which 
courts,  and  parties  are  , powerless  to  take 
away;  that  it  subsists  after  the  death  of 
the  testator,  he  being  recognized  as  havings 
in  effect,  given  the  court  irrevocable  power  of 
attorney  to  carry  out  his  wishes,  but  not  to 
violate  them.  The  sole  jurisdiction  of  the 
court  is  to  take  note  of  the  testator's  intent,. 
BO  far  as  it  can  be  discovered  by  judicial 
rules  and  does  not  violate  the  law,  and  give 
effect  to  it.  Cases  were  cited  from  other 
jurisdictions  in  the  Dardis  case  upholding 
the  right  of  parties  to  suppress  a  will  by 
agreement  and  substitute  some  new  method 
of  distribution;  but,  in  addition  to  disap- 
proving of  them  as  plainly  unsound,  they 
were  held  to  be  utterly  out  of  harmony  with 
the  public  policy  here  as  found  in  the  writ- 
ten law  and  out  of  harmony  with  the  general 
trend  of  authorities  elsewhere.  A  person 
having  exercised  his  right  to  make  a  will,, 
and  done  so  in  accordance  with  statutory 
regulations,  has  produced  a  thing  and  im- 
posed upon  the  prospective  proponent,  the 
public,  and  the  court  specific  duties  with  ref- 
erence thereto.  The  mere  beneficiaries  are 
not,  in  the  broad  sense,  the  only  parties  to 
it;  neither  are  they  and  those  who  would 
take  in  the  absence  of  a  will  the  only  parties, 
concerned,  save  creditors.  Performance  of 
the  duty  imposed  upon  the  proper  person 
dtsignated  by  law  to  propose  the  will  for 
probate  may  be  compelled  and  nonperform- 
ance thereof  punished.  The  court,  having 
once  gained  possession  of  the  res  for  the 
purpofse  of  determining  its  admissibility  to^ 
probate,  is,  to  all  intents  and  purposes,  pos^ 
sessed  thereof  as  the  subject  of  an  action  in 


rem. 


tf 


sPAiir 

V. 

SPAIlf. 

Iowa  Supreme  Court — June  29,  1916. 
177  Zowa  249  f  15S  N.  W.  529. 


Alimony  ^  Review  of  Beoree. 

Where  divorce  absolutely  dissolves  the  mar- 
riage relations,  and  the  duty  of  support  no 
longer  exists,  there  can  be  no  review  in  the 
absence  of  fraud  or  mistake  of  the  decree 
awarding  or  denying  alimony  unless  warrant* 
ed  by  statute. 

J>iToroo  —  Effect  «  Duty  to  Support 
Children. 

While  a  divorce  dissolves  the  marriage 
status,  it  does  not  relieve  a  father  from  sup- 
porting his  minor  children,  and,  though  no 
provision  of  support  of  minor  children  of  the 
marriage,  who  were  awarded  to  the  wife,  was 
made  in  the  divorce  decree,  a  subsequent  ap- 
plication to  compel  the  divorced  father  to 
aupport  such  children  may  be  entertained. 

[See  7  Ann.  Cas.  903;  14  Ann.  Cas.  255; 
Ann.  Cas.  1913C  296;  Ann.  Cas.  1915D  813; 
114  Am.  St.  Rep.  695.] 

Failure  of  Decree  to  Provide  for  Ali- 
mony —  Effect  —  Subsequent  Modifi- 
cation. 

Where  the  husband's  finances  were  such  at 
the  time  of  divorce  that  a  decree  of  alimony 
would  have  been  unavailing,  while  the  wife 
had  property  of  her  own,  3ie  failure  of  the 
divorce  decree  to  provide  for  alimony  cannot 
be  treated  as  the  result  of  fraud  or  mistake, 
though  the  wife  contended  her  husband  agreed 
to  support  her  if  alimony  was  not  claimed. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  wife  asks  alimony  in  a  divorce 
action,  and  none  is  awarded,  the  effect  ia  the 
same  as  if  the  decree  had  expressly  denied  it, 
and  is  an  adjudication  binding  on  the  par- 
ties. 

[See  note  at  end  of  this  case.] 

Same. 

When  divorce  was  granted,  and  the  wife 
^Iven  custody  of  the  minor  child  of  the  mar- 
riage, no  such  provision  for  alimony  or  support 
of  the  child  was  made,  the  husband  being  then 
bankrupt,  and  the  wife  then  having  several 
thousand  dollars.  Thereafter  the  husband  re- 
married, and,  being  about  to  receive  property 
from  the  distribution  of  his  father's  estate, 
the  divorced  wife,  under  Code,  §  3180,  pro- 
viding that  when  divorce  is  decreed  the  court 
may  make  such  order  in  relation  to  the 
children,  property,  parties,  and  maintenance 
of  the  parties  as  shall  be  right,  and  ^sub- 
sequent changes  shall  be  made  when  circum- 
stances render  them  expedient,  applied  a 
modification  of  the  original  decree  so  as  to 
Allow  alimony  and  provide  for  the  support  of 
the  child  of  the  marriage.  It  is  held  that, 
it'hile  provision  might  be  made  for  the  sup- 
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port  of  the  child,  the  divorced  wife  could  not 
be  granted  alimony;  the  original  decree  mak- 
ing no  provision  for  any  alimony,  not  being 
subject  to  modification  and  being  a  conclusive 
adjudication  denying  alimony. 
[See  note  at  end  of  this  case.] 

EzeeasiTe  Allowanoe. 

In  such  case,  where  the  husband  at  the  time 
of  the  application  was  considerably  indebted, 
and  his  net  income  amounted  to  less  than 
$2,000,  while  the  property  he  expected  to 
receive  from-  the  distribution  of  his  father's 
'estate  was  at>out  $5,000,  an  award  of  $2,000, 
together  with  direction  for  the  payment  of  an 
additional  $2,000  in  monthly  instalments  of 
$30,  was  too  drastic,  and  could  not  in  any 
event  be  upheld. 


Appeal  from  District  Court,  Polk  county: 
Bbennan,  Judge. 

Action  by  R.  T.  Spain,  plaintiflf,  against 
Verona  T.  Spain,  defendant.  Appeal  by 
plaintiff  from  modification  of  decree  of  di- 
vorce. The  facts  are  stated  in  the  opinion. 
Modified. 

MtUvaney  d  Mulva/ney  for  appellant. 
SullivQ/n  d  Sullivan  for  appellee. 

[250]  Beemeb,  J. — On  January  3rd,  1907, 
defendant  herein  was  awarded  a  decree  of 
divorce  from  her  husband,  R.  T.  Spain,  the 
plaintiff  herein.  Defendant  was  also  given 
the  care,  custody  and  control  of  her  minor 
child.  Fielder  Spain.  No  mention  was  made 
of  alimony,  and  defendant  now  says  that  the 
omission  was  due  to  plaintiff's  promise  to 
contribute  to  the  support  of  both  herself  and 
child,  and  a  request  of  defendant's  not  to  have 
the  matter  included  in  the  decree.  As  a  mat- 
ter of  fact,  we  are  convinced  that,  at  that  time, 
plaintiff  had  no  property.  He  was  practically 
bankrupt,  although  he  had  some  faculties 
which  would  enable  him  to  at  least  earn  a 
living — ^he  being  a  physician  and  surgeon. 
Plaintiff  was  soon  remarried  and  by  this 
wife  had  a  child,  which  is  now  5  or  6  years 
old.  He  is  living  with  and  supporting  his 
family  at  the  little  town  of  Conrad,  and  his 
gross  earnings  at  the  time  of  the  trial  of 
this  proceeding  were  approximately  $3,500 
per  year.  He  had  purchased  a  lot  in  the 
town,  upon  which  he  had  made  payments 
amounting  to  $200 — $84  of  the  principal  re- 
maining unpaid — ^and  owned  an  automobile, 
which  he  used  in  his  business,  and  had  some 
office  supplies.  He  was  in  debt  to  the  amount 
of  $2,500  or  $3,000  for  an  automobile,  office 
supplies  and  living  expenses.  His  bank  ac- 
coimt  was  overdrawn  $233.  His  office  ex- 
pense was  something  like  $1,600  per  year. 
This  was  his  financial  condition  when  this 
proceeding  was  had.  It  was  also  admitted 
that  he  was  expecting  to  receive  about  $4,500, 
by  inheritance  from  his  father's  estate,  which 
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was  then  in  process  of  administration,  and 
in  the  same  connection  it  was  admitted  that 
his  son  by  his  first  wife,  who  was  then  in 
her  care,  custody  and  control,  would  receive 
the  sum  of  $1,000  from  the  same  estate. 
The  first  wife  inherited  about  $7,000  from 
a  relative,  and,  during  her  marriage  to  Dr. 
Spain,  she  advanced  or  gave  him  money 
amounting  to  approximately  $750  or  $1,250. 
At  the  time  she  obtained  her  decree  of  divorce, 
she  had  approximately  $6,000  left  of  this 
inheritance,  and  her  husband  had  nothing 
except  his  earnings,  and  was  largely  in  debt, 
so  much  so  that  about  that  time  [251]  he 
went  into  bankruptcy,  and  had  to  start  anew 
when  he  married  his  second  wife.  Then  it 
was  that  he  went  to  the  town  of  Ck>nrad 
to  build  up  a  practice,  with  the  results  al- 
ready indicated.  The  original  divorce  de- 
cree made  no  mention  of  any  alimony,  and 
the  wife  admits  that,  at  that  time,  her  then 
husband  had  nothing  except  his  profession 
to  rely  upon.  She  says,  however,  that  she 
abstained  from  making  any  claim  thereto  be- 
cause of  his  promise  to  support  her  and  her 
child,  which  was  given  into  her  custody. 
After  the  divorce  was  granted,  the  first  wife 
moved  to  Chicago  and  there  attempted  to 
make  a  living  for  herself  and  child,  doing 
the  best  she  could  toward  the  support  and 
education  of  her  progeny.  She  became  ill, 
had  to  undergo  a  surgical  operaton,  and  her 
money  has  all  been  expended,  save  $1,500 
or  $1,800,  which  is  drawing  six  per  cent  in- 
terest. 

She  made  the  application  for  a  modification 
of  the  original  divorce  decree  as  to  alimony 
because  of  the  changed  condition  of  her  for- 
mer husband's  financial  afifairs,  asking  for  an 
allowance  both  for  herself  and  for  the  sup- 
port of  her  child,  claiming  that  the  court 
had  inherent  power  to  modify  the  former  de- 
cree, and  also  asserting  that  the  statute.  Code 
Section  3180,  expressly  authorizes  such  a 
proceeding.     That  statute  reads  as  follows: 

"When  a  divorce  is  decreed,  the  court  may 
make  such  order  in  relation  to  the  children, 
property,  parties,  and  the  maintenance  of  the 
parties  as  shall  be  right.  Subsequent  changes 
may  be  made  by  it  in  these  rejects,  when 
circumstances  render  them  expedient." 

We  shall  first  consider  the  inherent  right 
of  the  court  to  entertain  such  a  proceeding. 
At  common  law  and  under  ecclesiastical  pro- 
cedure, courts  did  entertain  such  an  action 
as  this,  but  this  was  because  there  was  no 
such  thing  as  an  absolute  divorce  known  to 
either  law.  The  divorce  was  from  bed  and 
board,  and  was  little  more  than  a  legalized 
separation.  The  duty  of  the  divorced  hus- 
band to  support  his  wife  [252]  continued 
after  the  divorce  was  granted,  and  these 
courts  recognized  the  right  to  enforce  this 
obligation   by  changing   the  original  decree 


or  order  to  meet  new  conditions;  so  that,, 
if  the  divorced  husband  thereafter  acquired 
property  in  any  manner,  even  through  in- 
heritance, the  court  opened  the  matter  of 
alimony  and  modified  its  original  order  to 
meet  the  new  conditions.  In  such  proceed- 
ings, both  the  needs  of  the  former  wife  and 
the  ability  of  the  former  husband  were  con- 
sidered on  application  to  modify  the  decree. 
CHagan  v.  O'Hagan,  4  la.  609;  DeBlaquiere 
V.  LeBlaquiere,  3  Hag.  £oc.  32S  Eng.;  Lock- 
ridge  v.  Lockridge,  2  B.  Mon.  (Ky.)  258; 
Rees  v.  Rees,  3  Phill.  387  Eng.;  Poynter  on 
Marriage  &  Divorce  (1836)  *255,  note  p. 
In  this  country,  and  especially  in  this  state,, 
a  divorce  absolutely  dissolves  the  marriage 
status,  and  the  duty  of  support  no  longer 
exists.  Alimony  is  allowed  in  such  cases 
in  lieu  of  dower  and  prior  duty  to  support^ 
and  there  can  be  no  review  of  the  decree 
awarding  it  or  refusing,  denying,  or  failing 
to  award  it,  save  for  such  fraud  or  mistake 
as  would  authorize  the  setting  aside  or  modi- 
fication of  any  decree.  This  is  the  holding 
of  the  best  considered  cases  in  this  country. 
See  Kamp  v.  Kamp,  69  N.  Y.  212;  Kerr 
V.  Kerr,  59  How.  Pr.  (N.  Y.)  255;  Stratton 
v.  Stratton,  73  Me.  '481 ;  Sammis  v.  Medbury^ 
14  R.  I.  214;  Sampson  v.  Sampson,  16  R.  I. 
466,  16  Atl.  711,  3  L.R.A.  349;  Mitchell  v. 
Mitchell,  20  Kan.  666;  Mildeberger  v.  Milde- 
berger,  12  Daly  (N.  Y.)  195;  and  O'Hagan* 
case,  supra.  It  is  true  that  some  courts^ 
failing  to  recognize  the  distinction  which 
we  have  pointed  out,  have  held  that  there 
may  be  a  modification  of  the  original  decree 
to  meet  changed  conditions,  and  give  sup- 
port to  such  an  application  as  was  here  made. 
McGee  v.  3kIcGee,  10  Ga.  477;  Olney  v.  Watts^ 
43  Ohio  St.  499,  3  N.  £.  364;  Rogers  v. 
Vines,  28  N.  C.  293;  Ellis  v.  Ellis,  13  Xeb. 
91,  13  N.  W.  29.  This  last  case,  however^ 
was  bottomed,  in  part  at  least,  on  the  fact 
that  the  first  decree  was  erroneous  and  should 
be  set  aside,  but  tjie  court  did  refer  to  its 
power  to  change,  even  had  there  been  no 
error  in  the  original  decree.  We  are  con- 
vinced [253]  that  the  better  rule,  the  one 
supported  by  logic  and  by  the  great  weight 
of  authority,  is  the  one  first  stated  by  us. 

As  to  the  statute  which  we  have  quoted » 
it  will  be  observed  that  it  is  somewhat  broad 
in  its  terms,  and  seems  to  cover  all  allow- 
ances of  alimony,  of  whatever  kind.  It  will 
be  noticed  that  it  says  subsequent  changes 
may  be  made  in  these  respects,  when  the  cir- 
cumstances render  them  expedient.  Several 
questions  arise  under  this  statute: 
.  1.  May  changes  be  made  when  no  order 
is  made  with  reference  thereto  in  the  original 
decree? 

2.  May  such  changes  be  made  in  all  casea 
where  alimony  is  awarded  in  the  original  de- 
cree? 
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3.  May  they  be  made  in  some  eases  and 
not  in  others,  depending  upon  the  nature  of 
the  decree,  and 

4.  May  they  be  made  when  the  change 
sought  to  be  made  is  for  the  support  or  main- 
tenance of  a  cl^ild,  the  custody  of  which  is 
awarded,  say,  to  the  wife,  the  divorced  hus- 
band being  under  a  legal  ogligation  to  sup- 
port his  child,  notwithstanding  the  divorce 
from  his  wife? 

Some  of  these  questions  have  been  mooted, 
but  not  expressly  decided,  in  former  opinions 
of  this  court*  Upon  one  proposition,  how- 
ever, we  have  expressed  ourselves,  substan- 
tially to  the  effect  that  such  an  application 
as  this,  in  so  far  as  it  relates  to  a  modifi- 
cation or  change  of  the  original  decree,  or 
to  an  original  application  for  an  order  for 
the  care  and  support  of  a  minor  child,  is 
not,  strictly  speaking,  a  modification  of  a 
decree  as  to  alimony,  but,  rather,  an  appli- 
cation or  proceeding  to  compel  a  father  to 
support  his  child  even  after  a  decree  of  di- 
vorce has  been  granted  to  his  wife.  See 
Ostheimer  v.  Ostheimer,  125  la.  523,  101  N. 
W.  275.  The  reason  for  this  decision  was 
that  the  divorce  did  not  relieve  the  father  of 
his  obligation  to  support  his  minor  children. 

Before  referring  more  at  length  to  the 
propositions  stated,  it  is  well  to  note  that 
the  applicant  has  not  sufficiently  proved 
[254]  any  fraud  on  the  part  of  her  husband, 
or  any  promise  on  his  part  which  relieved 
her  of  the  necessity  of  obtaining  an  allow- 
ance of  alimony  in  the  original  case.  The 
statement  said  to  have  been  made  by  him, 
to  the  eiffect  that  if  she,  the  wife,  woulA  not 
ask  for  alimony,  he  would  support  her  and 
the  child,  whereas  if  she  did,  she  could  not 
get  any,  and  that  he  would  never  contribute 
a  cent,  is  denied  by  the  husband.  From  the 
record,  it  appears  that  nothing  would  or 
could  have  been  awarded  in  the  original  de- 
cree by  way  of  alimony,  save,  perhaps,  to 
the  extent  of  his  then  'faculties,"  which  were 
practically  nil.  The  wife  at  that  time  had 
some  $6,000  or  $7,000,  and  he  had  nothing. 
He  was  bankrupt,  and  his  practice  at  that 
time  was  not  more  than  sufficient  to  pro- 
vide a  bare  living.  On  these  facts,  no  per- 
manent alimony  would  have  been  awarded, 
save,  perhaps,  a  small  allowance  based  upon 
the  husband's  ability  to  earn  money,  and 
this»  doubtless,  would  have  been  for  the  care 
and  support  of  the  child,  for  the  wife  was 
the  only  one  of  the  two  having  any  visible 
means.  So  that  there  was  no  allowance  for 
alimony  in  the  original  decree,  and  none 
eould  well  have  been  awarded  the  wife  for 
her  support  and  maintenance  or  in  lieu  of 
dower,  for  the  husband  had  nothing  which 
was  dowable. 

Now  the  statute  says  that  subsequent 
changes  may  be  made  in  the  allowance  for 


alimony,  and  the  first  thought  is:  May 
there  be  an  entirely  new  provision  as  to  ali- 
mony for  her,  due  to  a  change  in  her  di- 
vorced husband's  affairs,  there  being  no  pro- 
vision in  the  original  decree  with  respect 
thereto?  This  question  was  mooted,  but  not 
decided,  in  Blythe  v.  Blythe,  25  la.  266; 
and,  in  that  case,  an  order  allowing  tempo- 
rary alimony  to  a  divorced  wife  was  reversed. 
In  Wilde  v.  Wilde,  36  la.  319,  this  same 
thought  is  expressed,  but  the  court  also  said: 

"An  action  for  alimony  cannot  be  main- 
tained as  an  independent  proceeding  after 
a  divorce  of  the  parties.  The  relation 
[255]  of  husband  and  wife  must  exist  to 
justify  a  judgment  for  an  allowance  of  this 
character  to  the  wife." 

Something  is  also  said  in.  that  opii^ion  re- 
garding an  allowance  to  a  divorced  wife  for 
the  support  of  a  minor  child.  In  Rouse  v. 
Bouse,  47  la.  422,  a  divorced  wife  was  denied 
alimony  under  conditions  quite  similar  to 
those  existing  here,  the  court  remarking: 

"Tti^  court  below  held  the  decree  to  be 
valid;  from  this  ruling  there  is  no  appeaL 
What  we  determine  is  that,  conceding  the 
divorce  to  be  valid,  there  is  not  sufficient 
evidence  of  fraud  or  improper  conduct  upon 
the  part  of  appellant  to  authorize  a  modifi- 
cation as  to  the  alimony." 

In  Van  Orsdal  v.  Van  Orsdal,  67  la.  35,  24 
N.  W.  579,  a  divorced  wife  was  denied  addi- 
tional alimony,  the  court  saying: 

'^Counsel  for  appellee  insist  that,  notwith- 
standing the  Nebraska  divorce  is  valid,  yet 
the  plaintiff  may  be  awarded  alimony  in 
this  state  out  of  property  found  here.  Con- 
ceding this  to  be  true  and  applicable  in  a 
certain  class  of  cases,  we  feel  sure  that  the 
rule  cannot  apply  to  the  case  at  bar.  The 
divorce  was  granted,  as  has  been  said,  in 
May,  1880.  In  November,  1881,  the  defend- 
ant's father  died  in  this  state,  possessed  of 
certain  property,  which  the  defendant  in- 
herited. Now,  while  it  may  be  that  the 
plaintiff  might  be  entitled  to  alimony  if  the 
defendant  had  owned  property  in  the  state  at 
the  time  the  divorce  was  procured  in  Nebras- 
ka, she  cannot  be  so  entitled  because  he  has 
subsequently  acquired  property.  The  plain- 
tiff, if  entitled  to  alimony,  was  so  entitled 
at  the  time  the  divorce  was  gfaned.  The 
relation  of  husband  and  wife  then  ceased, 
and  neither  party  is  entitled  to  any  share 
of  or  interest  in  property  which  may  be  sub- 
sequently acquired." 

In  Reid  v.  Reid,  74  la.  681,  39  N.  W.  102, 
7  Am.  St.  Rep.  47,  a  modification  of  a  decree 
for  alimony  was  denied,  the  court  remarking: 

"But  the  plaintiff  insists  that  this  is  not 
a  suit  for  alimony;  that  it  is  brought  to 
compel  the  defendant  to  support  the  child. 
It  may  be  that  the  defendant,  as  the  parent 
of  the  [256]  child,  is  liable  for  necessaries 
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furnished  for  its  support.  But,  in  the  action 
for  divorce,  the  question  as  to  the  right  of 
the  plaintiff  to  alimony,  the  custody  of  the 
child,  and  the  division  of  the  property  of 
the  parties  were  all  submitted  to  the  court; 
and  we  think  it  is  very  clear  that  the  de- 
cree was  an  adjudication,  as  between  these 
parties,  of  every  question  presented.  If  the 
plaintiff  was  by  the  decree  burdened  with  the 
custody  of  the  child,  it  was  by  her  own  choice, 
and  she  cannot  demand  a  modification  of  the 
decree  without  showing  that  the  circum- 
stances of  the  parties  have  changed  so  as 
to  require  an  additional  allowance.  We  think 
the  demurrer  to  the  petition  was  properly 
sustained." 

In  the  Ostheimer  case,  to  which  we  have  al- 
ready referred,  the  court  said: 

''Upon  the  general  proposition  argued  by 
counsel  as  to  the  power  of  the  court  to  grant 
new  and  additional  alimony  to  a  divorced 
wife  after  a  final  decree  fixing  the  amount 
of  such  relief,  we  have  to  say  that,  whatever 
may  be  the  es^tent  of  such  power,  the  courts 
will  be  slow  to  exercise  it,  save  in  cases 
where,  by  reason  of  changes  which  could  not 
reasonably  have  been  anticipated  in  the  rel- 
ative circumstances  of  the  parties,  the  pro- 
priety and  equity  of  the  demand  are  estab- 
lished beyond  reasonable  question.  But  the 
same  reasons  for  hesitation  and  reluctance 
do  not  arise  where  the  divorced  wife  is  carry- 
ing the  burden  of  the  support  of  the  children 
born  of  the  marriage  which  has  been  dis- 
solved. An  allowance  made  against  the  for- 
mer husband  under  such  circumstances  is  not, 
strictly  speaking,  alimony  to  the  wife,  but 
a  contribution  to  the  support  of  the  children 
— an  obligation  from  which  he  has  never  been 
released." 

In  Graves  v.  Graves,  132  la.  199,  206,  10 
Ann.  Cas.  1104,  109  N.  W.  707,  10  L.R.A. 
(N.S.)  216,  we  said: 

"Plaintiff's  appeal  presents  the  question  as 
to  the  right  and  duty  of  the  trial  court  to 
modify  the  original  decree  as  to  alimony 
without  another  trial  of  that  issue.  She 
relies  upon  Section  3180  of  the  Code,  which 
provides  in  substance  that  the  [257]  court 
awarding  a  divorce  decree  may  make  such 
subsequent  changes  in  relation  to  the  prop- 
erty, parties,  and  maintenance  of  the  par- 
ties as  the  circumstances  may  warrant,  or  as 
are  deemed  expedient.  In  construing  this 
statute,  the  uniform  holding  has  been  to  the 
effect  that,  as  the  original  decree  is  conclu- 
sive upon  the  parties,  upon  the  facts  and 
circumstances  then  existing  or  which  might 
have  been  proved,  no  change  will  be  made 
therein  save  where  there  has  been  a  change 
in  the  circumstances  of  the  parties  after  the 
decree  is  rendered.  Blythe  ▼.  Blythe,  25  la. 
266;  Wilde  v.  Wilde,  36  la.  319;  Reid  v. 
Reid,  74  la.  681,  89  N.  W.  102,  7  Am.  St. 


Rep.    476;    Ferguson   v.    Ferguson,    111    la. 
358,  82  N.  W.  490.     Plaintiff  contends  that 
this  rule  was  modified  in  the  recent  case  of 
Crockett  v.  Crockett,  132  la.  388,  106  N.  W. 
944.    But  this  is  not  correct,  as  an  examina- 
tion  of   that   opinion   will   disclose.      There 
may  be  a  suggestion  in  that  case  that,  where 
the  care  and  custody  of  a  child  is  concerned, 
its  interest  and  welfare  should  be  paramount, 
but  there  was  no  thought  in  that  case    of 
modifying  the  rules  of  previous  cases  with 
reference  to  jrt'operty  rights.     .     .     .  There 
is  no  testimony  of  any  change  in  plain tifiTs 
condition  since  the  original  trial,  and  there 
is  no  evidence  of  any  substantial  change  in 
defendant's  condition,  save  that,  perhaps,  he 
has  $250  more   than  he  had  wh^i   the   di- 
vorce was  granted.     As  a  new  trial  was  or- 
dered of  the  main  case  upon  the  question  of 
alimony,  it  would  not  only  be  useless,  but 
confusing,  to  modify  a  decree  which  has  no 
existence,  and  to  make  a  change  in  that  sup- 
posed award  because  defendant  had  acquired 
$250  sinpe  the  original  decree  was  rendered. 
We  are  of  opinion  that  the  trial  court  was 
not  justified  in  modifying  the  decree  as  asked 
by  plaintiff  upon  the  record  here  presented." 
See  also  Lindquist  v.  Lindquist,   148   la. 
259,   126  N.  W.   1109,  where  a  decree  was 
modified  to  the  extent  of  providing  for  the 
support  of  minor  children.     It  is  douhtless 
true  that,   where   an  allowance   is  made    in 
the  original  decree  for  maintenance   of   the 
[258]   wife,  this  is  subject  to  change  on  ac- 
count of  changed  conditions'.     See  Fisher  v. 
Fisher,  32  la.  20;  Andrews  v.  Andrews^  15 
la.  423.     But  here  there  was  no  allowance 
for  the  maintenance  of  the  wife,  and  she  was 
not  entitled  to  one  at  the  time  the  original 
decree  was  entered.     If  her  former  husband 
had  not  had  an  inheritance  from  his  father 
doubtless    this    proceeding   would   not   have 
been  brought.     None  of  the  cases  heretofore 
cited    as    denying    the    right    to    subsequent 
changes  are  exactly  in  point,  although   the 
plain    implications    from    the    opinions    are 
that  a  divorced  wife  is  not  entitled  to  a 
change  in  the  provision  of  the  original  de- 
cree, either  denying  or  awarding  alimony  in 
lieu  of  dower  or  for  her  support.    And  it  is 
expressly  decided  that  in  no  event  will  such 
a  change  be  made,  even  for  the  support  of 
a  minor  child,  without  proof  of  a  substantial 
change  in  the  condition  of  the  parties.    This 
is  the  rule  under  the  statute  relied  upon. 
It  is  well  settled  that,  if  a  wife  asks  alimony 
in  a  divorce  action  and  none  is  awarded,  the 
effect  of  it  is  the  same  as  if  the  decree  had 
expressly  denied  it,  and  it  is  an  adjudication 
binding  upon  the  parties.    Howell  v.  Howell, 
104  Cal,  45,  87  Pac.  770,  43  Am.  St,  Rep. 
70;   Kamp  ▼.  Kamp,  50  N.  Y.  212;   Erken- 
brach  ▼.  Erkenbrach,  96  K.  Y.  456;  Jordan 
V.    Jordan,   53    Midi.    650,    19    N.   W.    180; 
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Bomaine  v.  Chauncey,  129  N.  Y.  566,  571, 
29  N.  K  826,  26  Am.  St.  Rep.  544,  14  L.R.A. 
712.  And  it  is  generally  held  that,  in  such 
cases,  the  decree  cannot  be  modifiiild  by  allow- 
ing alimony.  See  cases  just  cited,  and  par- 
ticularly Howell's  case.  In  that  case  it  is 
said: 

"Of  course,  when  we  speak  of  a  'final  judg- 
ment,' we  mean  one  which  does  not  upon  its 
face  reserve  jurisdiction  (when  that  can  be 
done)  to  make  a  supplemental  decree,  in 
which  case  it  is  not  final.  In  the  case  at 
bar  there  was  no  such  reservation.  It  was 
final  in  form  and  substance.  And  there  is 
no  statutory  provision  giving  jurisdiction  to 
make  the  order  appealed  from.  Section  137, 
Civ.  Code,  provides  that  'while  an  action  for 
divorce  is  pending*  the  court  may  require 
the  husband  to  pay,  as  alimony,  money  nec- 
essary to  enable  the  wife  to  support  herself 
and  children,  and  prosecute  or  defend 
[259]  the  action.  Section  139  provides  that, 
where  a  divorce  is  granted  for  an  ofl'ense  oi 
the  husband,  the  court  may  compel  him  to 
provide  for  the  maintenance  of  the  children, 
and  make  a  suitable  allowance  for  the  sup- 
port of  the  wife,  and  that  'the  CQurt  may 
from  time  to  time  modify  its  orders  in  these 
respects.'  But  the  latter  section  clearly  con- 
templates that  the  right  to  alimony,  as  well 
as  other  financial  and  property  rights,  shall 
have  been  presented  and  litigated  in  the  ac- 
tion for  divorce,  and  established  by  the  judg- 
ment; and  the  provision  is  that,  where  the 
right  to  alimony  has  been  thus  established, 
the  amount  may  be  changed  by  a  modifica- 
tion of  the  order.  But  in  the  case  at  bar 
there  was  nothing  to  'modify.'  After  the 
judgment  granting  the  divorce  the  plaintiff 
was  no  longer  the  wife  of  the  defendant, 
and  he  owed  her  no  longer  any  marital 
duty.  From  that  time  she  could  enforce 
against  him  no  obligation  not  imposed  by 
the  court  at  the  time  of  the  judgment.  In 
the  case  at  bar  the  judgment  became  final 
without  any  award  of  alimony,  and  of  course 
the  court  could  not  afterwards  'modify'  what 
never  existed.  In  Stewart  on  Marriage  and 
Divorce  (Section  366),  the  authorities  are 
correctly  summed  up  in  this  language: 
'When  the  court  has  allowed  the  suit  to  be 
dismissed,  or  has  finally  entered  the  decree, 
it  has  no  further  jurisdiction  over  the  par- 
ties or  the  subject-matter,  except  so  far  aa 
this  is  reserved  by  itself  or  by  stattite.'  And 
in  Section  376,  the  author  further  says: 
'But  a  decree  of  divorce  a  vinculo  is  final,  and 
the  jurisdiction  of  the  court  over  the  parties 
is,  after  the  expiration  of  the  term,  at  an 
end;  and  just  as  there  can  be  no  grant  of 
alimony  after  such  a  divorce,  so  there  can  be 
no  change  in  the  award  of  alimony,  unless 
the  right  to  make  such  a  change  is  reserved 
by  the  court  in  its  decree,  as  it  may  be,  or 


is  given  by  statute,  as  it  often  is.'  See  also 
Kamp  V.  Kamp,  59  N.  Y.  212.  In  the  cases 
cited  by  respondent  the  right  to  alimony 
had  been  established  in  the  final  decree,  or 
the  disposition  of  the  question  of  alimony  had 
been  expressly  reserved  for  further  considera- 
tion. Our  conclusion  is  that  the  court  below 
had  no  [2G0]  jurisdiction  to  make  the  order 
appealed  from,  and  that  the  demurrer  to  the 
petition  should  have  been  sustained.  It  is 
not  necessary  here  to  determine  what  order 
the  court  might  make  'after  judgment'  under 
Section  138  of  the  Civil  Code,  with  respect 
to  the  'custody,  care  and  education  of  the 
children  of  the  marriage.'  The  order  under 
review  is  for  alimony  for  the  wife,  and  for 
her  support,  and  its  character  is  not  changed 
by  the  mention  of  the  children." 

We  are  of  opinion  that,  ajs  the  trial 
court,  in  the  original  decree,  in  effect  denied 
the  wife  any  allowance  for  support  even  be- 
cause of  the  husband's  faculties,  and  refused 
to  allow  her  alimony,  she  cannot  now  have 
that  decree  modified  so  as  to  give  her  sftpi 
port  from  her  former  husband,  even  if  he 
has  acquired  some  property,  by  inheritance 
or  otherwise.  She  was  not  entitled  to  any 
alimony  at  the  time  her  case  was  decided, 
and  from  the  time  of  that  decree  he  was  un- 
der no  obligation  to  support  her,  because  she 
was  no  longer  his  wife.  He  has  taken  unto 
himself  another,  and  she  is  entitled  to  her 
support  and  to  her  dower.  The  former  wife 
relinquished  her  right  to  future  support  when 
she  failed  to  have  it  awarded  in  the  original 
decree,  and  no  such  obligation  exists  inde- 
pendent of  some  decree.  As  there  was  no 
such  decree,  there  is  nothing  to  modify.  Had 
there  been  a  provision  for  future  maintenance, 
then  either  might  have  had  a  modification 
thereof  upon  a  change  in  conditions  and  some 
equitable  reason  given  for  either  enlarging  or 
reducing  it.  The  decree  granted  the  wife 
relieved  the  husband  from  supporting  her 
in  the  future,  and  this  decree  is  binding  and 
not  subject  to  revision.  In  this  respect,  the 
case  differs  from  one  where  an  allowance  for 
future  maintenance  has  been  made,  because 
in  the  latter  case  the  duty  has  been  cast  on 
the  former  husband.  This,  we  think,  is  the 
proper  construction  of  the  statute  now  un- 
der consideration  as  applied  to  the  mainte- 
nance of  the  wife  after  divorce.  As  to  an 
award  in  gross,  or  a  division  of  the  prop- 
erty, based  upon  an  equitable  apportionment 
of  the  property  of  either  of  [261]  the  par- 
ties at  the  time  the  divorce  is  granted,  we 
have  no  occasion  to  speak,  for  that  matter 
is  not  in  the  case. 

We  are  also  of  opinion,  however,  that  the 
husband's  duty  was  a  continuous  one  to  sup- 
port his  child,  and  that  the  application,  in 
so  far  as  it  involves  an  award  to  the  wife 
for  that  purpose,  was  not,  strictly,  for  an 
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award  of  alimony,  but  lor  the  support  of  the 
child,  and  that  to  this  extent,  under  cur 
tormer  cases,  it  should  have  been  allowed. 
The  allowance  made  by  the  trial  court,  as 
alimony   and  for  support,  was  as  follows: 

"That  the  plaintiff  be  ordered  and  directed 
to  pay  the  defendant  the  sum  $2,000,  and 
judgment  in  the  sum  of  $2,000,  and  the  costs 
of  this  suit,  taxed  at  $....,  is  hereby  entered 
in  favor  of  the  defendant  and  against  the 
plaintiff,  payable  $30  per  month,  b^inning 
on  January  1,  1916,  and  payable  on  the  first 
day  of  each  month  thereafter  to  the  clerk  of 
the  district  court  of  Polk  County,  Iowa,  for 
the  use  and  benefit  of  the  defendant  and  her 
minor  child.  Fielder  Spain,  and  that,  if  said 
payments  are  made  promptly  according  to 
the  provisions  of  this  order,  then  no  execu- 
tion shall  issue  therefor,  but  should  any  of 
said  monthly  payments  not  be  made  promptly 
as  provided  herein,  then  execution  shall  issue 
for  the  full  sum  of  $2,000,  or  any  sum  re- 
maining due  and  unpaid,  less  whatever 
metothly  payments  have  been  hiade." 

This  could  not  be  sustained  in  any  event, 
because  it  was  too  drastic  in  character.  See 
Schlarb  v.  Schlarb,  168  la.  364,  150  N.  W. 
593.  As  we  view  the  case,  no  allowance 
should  have  been  made  for  the  support  of  the 
former  wife;  but  we  think  there  should  have 
been  one  to  the  wife  for  the  future  support 
of  the  child.  In  our  opinion,  this  should  have 
been  that  the  husband,  R.  T.  Spain,  should 
pay  to  Verona  T.  Spain  the  sum  of  $10  per 
month,  from  the  date  of  the  decree  entered 
upon  this  application,  for  the  support  of  the 
minor  child,  Fielder  Spain,  during  the  life 
of  said  child  or  until  he  reaches  21  years 
of  age ;  that  judgment  be  entered  accordingly, 
with  [262]  a  right  to  an  execution  at  any 
time  for  unpaid  installments,  and  that  the 
decree  should  itself  reserve  jurisdiction  to 
change  this  allowance  by  cutting  it  off  en- 
tirely or  by  adding  to  or  subtracting  from 
it,  as  changed  conditions  may  arise,  and,  as 
modified,  the  case  will  be  afiirmed  and  the 
cause  remanded  for  a  decree  in  harmoy  with 
this  opinion. 

Modified  and  remanded. 

Evans,  G.  J.,  Qaynor  and  Preston^  JJ.^ 
concur. 

HOTS. 

It  is  held  in  the  reported  case  that  where 
an  absolute  divorce  has  been  granted,  the  de- 
cree being  silent  as  to  alimony,  the  court 
has  no  power  thereafter  to  modify  it  by 
adding  a  provision  for  alimony  though  the 
circumstances  of  the  husband  have  changed 
since  the  rendition  of  the  decree.  The  allow-; 
ance  of  permanent  alimony  after  a  divorce 
decree  is  discussed  in  the  note  to  CameronI 
V.  Cameron,  Ann.  Gas.   1915D   1062.     Withl 


respect  to  the  rule  that  the  failure  of  a  di- 
vorce decree  to  provide  for  alimony  consti- 
tutes an  adjudication  against  the  right  there- 
to, see  the  note  to  Averbuch  v.  Averbuch^  Ann. 
Gas.  1916B  873  at  page  898. 
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Mississippi    Supreme    Gourt,    Division 

April  17,  1016. 


ill  Mias.  2S5f  71  So.  891. 

M anias«  —  Presnmptioa  of  Validity  of 
SttbseqiteVLt  Maniase* 

Where  a  husband  contracts  a  ceremonial 
marriage  before  his  first  wife  has  been  absent 
seven  years,  the  presumption  in  favor  of  the 
validity  pf  the  second  marriage  overcomes  the 
presumption  that  the  first  wife  was  still  alive 
when  it  was  contracted. 

[See  note  at  end  of  this  case.] 

Same. 

Where  a  duly  solemnized  second  marriage 
id  shown,  the  presumption  arises  that  the 
first  wife  was  either  divorced  or  dead;  the 
burden  of  proof  being  upon  the  person  claim- 
ing rights  inconsistent  with  such  presump- 
tion. 

[See  note  at  end  of  this  cmo-] 

Validity  of'  Ooaaaiom^law  Marviaco* 

Prior  to  the  adoption  of  the  Gode  of  1892, 
a  common-law  marriage  was  recognized  as 
lawful  and  binding  as  one  contracted  pur- 
suant to  license  and  the  usual  cerenu)ny. 

[See  Ann.  Gas.  1912D  697.] 

Preanmptioaa  in  Faror  of  Coauaom- 
law^  Marriage. 

£very  presumption  will  be  indulged  in  fa- 
vor of  the  legality  of  a  common-law  marriage 
in  the  same  way  and  to  the  same  extent  as 
the  law  indulges  them  in  favor  of  a  ceremo- 
nial marriage. 

Same. 

A  meretricious  relationship  between  a  man 
and  woman  is  presumed  to  have  continued 
until  the  adulterous  cohabitation  changed 
from  an  unlawful  to  a  lawful  relationship. 

Wkat  Oonstitntes  Coauaoa-law  Mar- 
riage —  Publio  Assiuaptioa  of  Bola^ 
tioiu 

Where  a  man  and  woman  living  in  adultery 
changed  the  unlawful  character  of  their  co- 
habitation by  public  announcement  that  they 
lare  man  and  wife  and  assumed  all  the  burdens 
lincldent  to  matrimony,  especially 'of  main- 
taining a  home  and  of  rearing  their  children, 
^there  was  a  valid  common-law  marriage  be* 
tween  them. 


HOWARD  ▼.  KELLT. 

Ill  MiB8.  t8S, 
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Xatoppel  —  To  Oeny  Lesitimmoy  of 
Clilldrea  —  laooiuisteat  Position  la 
Utisatioa. 

Where  the  widow  of  a  railroad  employee 
'killed  in  eeryice,  suing  for  his  death  under 
Code  1906,  §  721,  as  his  lawful  widow,  asks 
for  the  usual  instruction  that  she  was  en- 
titled to  recover  such  damages  as  the  jur7 
might  determine,  "taking  into  consideration 
all  the  damages  to  the  decedent  and  all  dam- 
ages of  ervery  kind  to  any  and  all  parties 
interested  in  this  suit,"  she  concedes  the 
legitimacy  of  the  children  of  decedent  by  his 
former  marriage  by  seeking  to  enlarge  her 
recovery  on  their  account,  and  cannot  deny 
their  right  to  an  undivided  interest  in  the 
proceeds  of  the  suit  on  the  ground  that  they 
,are  illegitimate;  their  right  to  the  fund  being 
based  on  their  judgment  against  the  road, 
and  not  on  the  judgment  alone  recovered  by 
the  widow. 

Appeal  from  Qhancery  Ck>urt,  Warren 
county:    Thomas,  Chancellor. 

Action  by  R.  H.  Kelly,  sheriflF,  plaintiff, 

•  against  Allena  Howard   et   al.,   defendants. 

From  judgment  rendered,  defendant  named 

appeals,    llie  facts  are  stated  in  the  opinion. 

Afjpibmed. 

W.  O.  Wella  and  Theo  McKnight  for  appel- 
lant. 

Mayes,  Wells,  May  d  Sanders  and  Brtmmi, 
Hirsch  d  Oriffiih  for  appellees. 

[286]  Stcvens,  J. — ^This  is  a  second  ap- 
pearance of  this  case  in  the  supreme  court, 
the  former  appeal  having  been  prosecuted 
from  a  decree  sustaining  a  demurrer  to  the 
bill  of  interpleader.  [287]  The  case,  as  made 
by  the  pleadings,  was  fully  stated  in  the 
opinion  as  reported  in  98  Miss.  562,  54  So. 
10,  Ann.  Cas.  1913B  220,  reference  to  which 
18  here  made  for  a  statement  of  the  material 
facts.  After  the  cause  was  reversed  and  re- 
manded the  present  controversy  arose  over  the 
distribution  of  the  fund.  The  present  appeal 
challenges  the  correctness  of  the  decree  of  the 
lower  court  finding  that  Henrietta,  Robert, 
and  Samuel  Howard  are  the  legitimate  chil- 
dren of  Henry  Howard,  deceased,  for  whose 
death  through  the  negligence  of  the  railroad 
company  recovery  was  had  under  section  721 
of  the  present  Code.  The  proof  shows  that 
Henrv  Howard  was  first  married  to  Sarah 
Riley  at  Port  Gibson  in  February,  1891;  that 
he  lived  with  his  wife  only  a  few  days,  when 
he  left  her  and  went  to  Leland,  Miss.  A  few 
days  afterwards  Sarah  also  left  Port  Gibson 
with  the  purpose  of  following  her  husband, 
but  she  has  never  been  seen  nor  heard  of 
since.  In  the  fall  of  the  year  1891  Henry 
had  a  regular  job  as  fireman  of  the  Yazoo  ft 
Mississippi  Valley  Railroad  Company,  was 
making  Leland  his  home  or  headquarters,  and 


there  and  then  began  what  appears  at  first 
to  be  a  meretricious  relationship  with  one 
Fannie  Banks.  Shortly  afterwards,  however, 
Henry  Howard  and  Fannie  Banks  proclaimed 
themselves  to  be  married,  and  in  the  spring 
of  1892  moved  to  Rolling  Fork,  where  they 
openly  lived  together  as  man  and  wife,  and 
wl^ere  they  were  regarded  by  the  community 
as  sustaining  the  relationship  of  husband 
and  wife.  From  the  early  part  of  1891  to 
the  year  1903  there  is  abundant  evidence  that 
they  lived  together  as  man  and  wife;  that 
Henry  opened  accounts  with  merchants  for 
the  benefit  of  his  family;  that  three  living 
children,  whose  interests  are  involved  in  this 
litigation,  were  born  to  them;  that  one  of 
their  children  died  and  was  buried  at  the 
expense  of  Henry;  that  the  services  of  physi- 
cians were  engaged  by  Henry  from  time  to 
time  for  his  reputed  wife  and  children;  and 
that  in  all  respects  a  home  was  maintained 
with  Henry  [288]  as  the  head  of  the  family 
and  Fannie  as  the  wife  and  mother  until  the 
latter's  death  in  1903.  Some  time  after  the 
death  of  Fannie  Howard  Henry  began  to  live 
with  Allena  Howard,  the  plaintiff  herein,  and 
afterwards  married  Allena  in  due  form.  In 
November,  1908,  Henry  was  killed  in  a  rail- 
road accident,  and  for  his  alleged  wrongful 
death  Allena  Howard  instituted  the  suit 
against  the  railroad  company,  which  resulted 
in  a  judgment  for  seven  thousand  five  hun- 
dred dollars,  the  proceeds  of  which  was  paid 
over  to  R.  M.  Kelly,  sheriff  of  Warren  county, 
who  filed  his  bill  of  interpleader  to  have  the 
chancery  court  to  determine  the  conflicting 
claims  to  the  fund.  We  are  now  called  upon 
to  determine  whether  the  action  of  the  chan- 
cellor in  finding  that  there  was  a  marriage 
between  Henry  Howard  and  Fannie  Banks 
was  warranted  by  the  testimony.  There  is 
no  proof  of  a  ceremonial  marriage*  between 
Henry  and  Fannie.  Their  children  are  com- 
pelled to  rely  upon  a  common-law  marriage. 
Counsel  for  appellant  concede  that,  if  the 
proof  showed  a  ceremonial  marriage,  one 
^'solemnized  according  to  the  forms  of  law" 
between  Henry  Howard  and  Fannie  Banks 
that  every  presumption  would  be  indulged  in 
favor  of  its  validity,  and  that  this  presump- 
tion would  overcome  the  presumption  of  law 
that  Sarah  Riley,  the  first  wife,  was  still 
alive,  although  she  had  not  been  absent  seven 
years  at  the  time  Henry  first  began  cohabit- 
ing with  Fannie  Banks.  If  a  ceremonial 
marriage  had  been  shown  between  Henry  and 
Fannie,  then  the  question  would  be  put  at 
rest  by  many  previous  holdings  of  this  court. 
Spears  v.  Burton,  31  Miss.  655;  Hull  v. 
Rawls,  27  Miss.  471;  Wilkie  v.  Collins,  48 
Miss.  496;  Alabama,  etc  R.  Co.  ▼.  Beards- 
ley,  79  Miss.  417,  30  So.  660,  89  Am.  St. 
Rep.  660;  Sullivan  v.  Grand  Lodge,  etc. 
97  Miss.  218,  52  So.  360;  Bennett  v.  State, 
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100  MisB.  684,  56  So.  780.  The  proposition 
is  settled  beyond  doubt  that,  where  a  second 
marriage,  duly  solemnized,  is  shown,  the  pre- 
sumption arises  that  the  first  spouse  has  been 
either  [289]  divorced  or  is  dead,  and  that  the 
burden  of  proof  is  upon  him  who  claims 
rights  inconsistent  with  such  presumption. 
The  question  that  now  confronts  the  court 
is  whether  this  presumption  arises  in  favor 
of  a  common-law  marriage  or  must  it  be  con- 
fined to  what  might  be  termed  statutory  or 
ceremonial  marriages  contracted  and  solem* 
nized  according  to  the  forms  expressly  pre- 
scribed by  law.  In  connection  with  this 
question  is  the  further  inquiry,  viz.:  In  the 
event  the  union  claimed  to  be  a  common-law 
marriage  was  meretricious  in  its  beginning, 
id  the  burden  upon  him  who  relies  upon  the 
common-law  marriage  to  show  affirmatively 
that  the  impediment  to  a  lawful  marriage  has 
been  removed,  or  in  other  words,  can  the 
presumption  of  innocence  under  such  circum- 
stances still  arise  in  such  way  as  to  overcome 
and  overthrow  the  presumption  that  the  first 
spouse  yet  lives?  This  exact  point  has  not 
been  decided  by  our  court. 

In  every  expression  of  our  own  court  in  the 
cases  mentioned  the  court  refers  to  the  sec- 
ond marriage  as  one  solemnized  according  to 
the  forms  of  law  or  solemnized  in  due  form. 
It  cannot  be  doubted,  however,  prior  to  the 
adoption  of  the  Code  of^  1892,  that  a  common- 
law  marriage  was  recognized  as  lawful  and 
binding  as  one  contracted  in  pursuance  of  a 
license  and  the  usual  ceremony.  We  are  per- 
suaded that  every  presumption  should  then 
be  indulged  in  favor  of  the  legality  of  a  union 
thus  shown  in  the  same  way  and  to  the  same 
extent  as  the  law  indulges  in  favor  of  a  cere- 
monial marriage.  The  contract  of  marriage 
is  one  and  the  essential  thing;  the  ceremony 
giving  utterance  to  and  public  evidence  of  the 
contract  is  an  incident.  In  making  this  dec- 
laration we  do  not  wish  to  be  understood  as 
discounting  the  wisdom  or  propriety  of  the 
usual  ceremonies  by  which  marriages  are 
solemnized.  We  are  not  to  be  understood 
either  as  interpreting  the  meaning  of  our 
present  statute  requiring  licenses  to  be  issued. 
We  simply  assent  to  the  holding  repeatedly 
announced,  [290]  not  only  by  our  own  court, 
but  by  the  courts  of  other  jurisdictions,  that 
the  law  favors  marriage  and  indulges  the. 
presumption  that  a  marriage  once  shown  is 
legal  until  the  contrary  is  established  by 
competent  testimony.  The  law  encourages 
marriage,  and  the  courts  have  repeatedly  an- 
nounced that  the  law  will  presume  in  favor 
of  marriage  and  legitimacy,  and  not  concubi- 
nage and  bastardy.  This  presumption  of  in- 
nocence is  a  strong  presumption,  and  throws 
the  protecting  arms  of  the  law  around  in- 
nocent children,  the  issue  of  a  marriage  clear- 
ly established,  and  casts  a  burden  upon  him 


who  would  take  away  the  good  name  of  & 
child  or   defeat  its  property  rights   on    the 
ground  and  charge  of  illegitimacy.     In    the 
instant  case  the  proof  abundantly  shows  the 
common-law  marriage  between  Henry  Howard 
and  Fannie  Banks.    The  fact  of  this  relation- 
ship so  clearly  exists  that  the  reputable  white 
citizens  of  Rolling  Fork,  including  the  family 
physician  who  had  known  Henry  from   his 
boyhood  days,  never  had  occasicm  to  questioii 
the  legality  of  the  union.     It  appears  that 
the   burdens   and  responsibility  which   m&r- 
riage  casts  upon  the  head  of  the  family  were 
patiently  and  continuously  borne  by  Henry 
until  the  death  of  his  wife,  Fannie,  in  1903. 
It  will  be  remembered  that  no  witness  under- 
took to  say  that  Sarah  Riley  was  alive  either 
at  the  time  Henry  and  Fannie  lived  together 
as  husband  and  wife  in  Rolling  Fork  or  at  the 
time  of  the  institution  of  the  present  litiga- 
tion, and  Sarah,  the  first  wife,  has  not  been 
heard  of  now  these  twenty-odd  years.    Thi» 
fact,  we  think,  strengthens  the  presumption 
in  favor  of  the  legality  of  the  second  mar- 
riage. 

But  it  is  contended  that  this  second  union 
or  common -law  marriage  should  not  be  up- 
held because  the  cohabitation  of  Henry  and 
Fannie  was  meretricious  in  its  inception.  It 
may  be  conceded  that  this  meretricious  rela- 
tionship is  presumed  to  have  continued  until 
this  cohabitation  changed  from  an  unlawful 
to  a  lawful  relationship,  or,  in  other  words, 
until  the  cohabitation  became,  [291]  in  the 
eye  of  the  law,  matrimonial.  The  proof, 
however,  is  overwhelming  that  at  some  period 
of  time  either  before  or  just  after  the  parties 
moved  to  Rolling  Fork  the  relationship  was 
open  and  to  all  intents  and  purposes  lawful. 
We  do  not  think  the  court  is  called  upon 
to  determine  just  the  day  or  the  month  when 
it  could  safely  be  said  the  marriage  existed. 
The  common  law  of  the  states  generally  as- 
sumes that  a  contract  "per  verba  de  praesenti 
or  per  verba  de  futuro  cum  copula"  consti- 
tutes a  complete  marriage.  A  common- law 
marriage  is  generally  held  to  be  good  unless 
the  statute  expressly  renders  it  void.  We 
think  the  proof  justifies  the  conclusion  that 
Henry  and  Fannie  passed  as  husband  and 
wife  before  the  Code  of  1892  became  effective. 
In  Scotland  a  common-law  marriage  is  gen- 
erally determined  by  "habit  and  repute."  If 
this  be  the  test,  then  the  issue  of  the  union 
between  Henry  and  Fannie  must  be  protected. 
It  is  said  by  the  Illinois  court,  in  the  case  of 
Potter  V.  Clapp,  203  111.  592,  68  N.  E.  81,  9« 
Am.  St.  Rep.  322,  that  the  unlawful  character 
of  the  cohabitation  may  be  shown  by  the 
proof  to  have  changed  and  to  have  become 
"matrimonial  in  its  intent  and  character, 
which  intent  and  character  may  be  shown  by 
direct  or  circumstantial  proof.  This  question 
was  dealt  with  also  in  the  case  of  Adger  v 
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Aokerman,  115  Fed.  124,  52  C.  C.  A.  568. 
The  court,  through  Sanborn,  J.,  says: 

''The  true  rule  and  the  great  weight  of 
authority  is  that,  inasmuch  as  the  law  itself 
and  all  its  presumptions  deprecate  illegal, 
and  favor  lawful  relationships,  slight  circum- 
stances may  be  sufficient  to  establish  a  change 
from  an  illicit  to  a  legal  relation,  and  that 
proof  of  its  time  or  place  is  not  indispensa- 
ble." 

The  supreme  court  of  Georgia,  in  the  case 
of  Drawdy  v.  Hesters,  130  Ga.  161,  60  6.  £. 
451,  15  L.R.A.(N.S.)   190,  announces  that: 

"The  presumption  that  cohabitation  shown 
to  have  been  illicit  in  its  inception  so 
eontinued  may  be  overcome  by  direct  or  cir- 
cumstantial evidence  that  during  [292]  the 
cohabitation  the  parties  agreed  to  become 
husband  and  wife." 

The  same  result  is  announced  in  the  note 
to  Chamberlain  v.  Chamberlain,  6  Ann.  Cas. 
486,  where  the  rule  is  stated  as  follows: 

''It  has  been  held  that,  although  cohabita- 
tion between  a  man  and  woman  is  meretric- 
ious in  the  beginning,  a  valid  marriage  may 
be  shown  by  proof  that  the  parties  sustained 
the  relation  of  husband  and  wife  after  the 
impediment  to  their  marriage  was  removed, 
and  that  it  is  not  absolutely  essential  to  prove 
a  ceremonial  marriage." 

We  conclude,  therefore,  that  the  unlawful 
character  of  the  cohabitation  is  shown  by  the 
proof  to  have  changed  by  the  public  an- 
nouncement of  the  parties  that  they  were  man 
and  wife  and  the  assumption  of  all  the 
burdens  incident  to  matrimony,  especially  the 
burdens  of  maintaining  a  home  and  of  bear- 
ing, caring  for,  and  rearing  the  very  children 
whose  interests  were  put  in  jeopardy  by  the 
contention  of  the  widow  AUena  Howard  in 
the  present  litigation. 

There  is  another  question,  the  answer  to 
which  must  lead  to  an  affirmance  of  this  case. 
The  action  against  the  railroad  company  for 
the  death  of  Henry  Howard  was  instituted 


for  the  usual  instruction  that  the  plaintiff 
was  entitled  to  recover  such  damages  .as  the 
jury  might  determine,  "taking  into  considera- 
tion all  the  damages  to  the  decedent  and  all 
damages  of  every  kind  to  any  and  all  parties 
interested  in  this  suit."  In  other  words,  the 
widow,  in  prosecuting  the  damage  suit,  con- 
ceded the  legitimacy  of  the  children  and 
sought  to  enlarge  the  recovery  on  that  ac- 
count. Testimony  of  the  existence  and  ages 
of  these  children  was  given  upon  the  trial, 
and  the  fact  that  the  decedent  left  children 
is  bound  to  have  influenced  the  jury  in  their 
award.  The  plaintiff  was  expressly  author- 
ized to  prosecute  the  suit  in  her  own  name 
for  the  benefit  of  all  parties  in  interest.  We 
think  she  has  in  her  damage  suit  treated 
the  children  as  coplaintiffs,  and,  this  being  so, 
the  children,  as  coplaintiffs,  should  in  equity 
be  regarded  as  liaving  title  to  an  imdivided 
interest  in  the  proceeds.  Their  right  to  the 
fund  is  based  upon  their  judgment  against 
the  railroad  company,  and  not  the  judgment 
alone  recovered  by  Allena  Howard.  It  was 
competent  for  the  railroad  company  in  that 
suit  to  challenge  their  interest  or  their  right 
to  recover  anything.  This  the  railroad  com- 
pany did  not  undertake  to  do.  If  the  widow 
therefore  in  that  action  conceded  the  interests 
of  the  minors,  and  the  railroad  did  not  con- 
test the  legitimacy  of  the  children,  and  the 
judgment  was,  in  fact,  enlarged  on  account 
of  the  decedent  leaving  children,  then  cer- 
tainly the  widow  should  not  now  be  allowed 
to  reverse  positions  and  claim  all  the  fruits 
of  the  previous  litigation.  Let  us  suppose 
that  the  widow,  in  filing  her  declaration,  has 
expressly  joined  the  names  of  the  minors  as 
coplaintiffs  by  her  as  next  friend,  and  the 
recovery  was  had  on  the  face  of  the  record 
for  all  parties  plaintiff,  could  she  then  be 
heard  to  claim  the  whole  judgment?  We 
think  not.  By  the  proof  and  the  presenta- 
tion of  the  case  to  the  jury  the  result  is  the 
same  as  if  the  [294]  names  of  these  minors 


by  Allena  as  his  lawful  widow  under  section^    had  been  written  on  the  face  of  the  dedara- 
721,  Code  of  1906.    In  the  former  opinion  of      tion  as  coplaintiffs. 


the  court  in  this  case  this  court  expressly 
held  that: 

The  suit  in  question  "fixes  the  interest  of 
all  parties,  and  nothing  that  the  court  can 
do  can  eliminate  their  interest.  8o  far  as 
the  widow  and  children  are  concerned,  they 
derive  their  title  from  the  same  source." 

The  court  further  said: 

"If  Henrietta,  Robert,  and  Sam  Howard 
are  children  of  Henry  Howard,  deceased,  as 
they  claim  to  be,  they  were  by  law  plaintiffs 
in  the  suit  of  Allena  Howard  against  the 
Yazoo.  &  Mississippi  Valley  Railroad  Com- 
pany just  as  though  their  names  appeared  in 
the  declaration." 

[293]  It  appears  that  on  the  trial  of  the 
damage  suit  the  -  widow,  as  plaintiff,  asked 
Ann.  CrtR.   1918E. — 78. 


The  decree  of  the  chancellor,  in  our  judg- 
ment, is  eminently  correct,  and  should  be,  and 
is  hereby,  affirmed. 

Affirmed. 
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Introductory, 

The  earlier  cases  involving  the  presumption 
and  burden  of  proof  as  to  the  validity  of  a 
subsequent  marriage  are  collected  in  the 
notes  to  Maier  v.  Brock,  17  Ann.  Cas.  673, 
ajid  Pittinger  v.  Pittinger,  89  Am.  St.  Rep. 
193.  The  purpose  of  the  present  note  is  to 
review  the  more  recent  cases. 

I^esuniption  of  Innocence, 

Whenever  a  marriage  has  been  established, 
there  as  a  presumption  in  favor  of  its  valid- 
ity  which  will  not  be  overthrown  by  proof  of 
a  prior  marriage,  the  presumption  of  in- 
nocence overcoming  the  presumption  of  the 
validity  and  continued  existence  of  the  prior 
marriage.  Bell  v.  Bell,  196.  Ala.  466,  71  So. 
465;  Roxbury  v.  Bridgewater,  85  Ck>nn.  196, 
82  Atl.  193;  State  v.  Collins,  6  Boyce  (Del.) 
260,  99  Atl.  87 ;  Huff  v.  Huff,  20  Idaho  450, 
118  Pac.  1080;  Schubert  v.  Bamholt,  177  la. 
232,  158  N.  W.  662;  Haywood  v.  Nichols, 
99  Kan.  138,  160  Pac.  982;  In  re  Fitzgibbons, 
162  Mich.  416,  127  N.  W.  313,  139  Am.  St. 
Rep.  670,  17  Detroit  Leg.  N.  607 ;  Jackson  v. 
Phalen,  237  Mo.  142,  140  S.  W.  879 ;  Schaffer 
v.  Krestovnikow  (N.  J.)  i02  Atl.  246;  Mat- 
ter of  Meehan,  150  App.  Div.  681,  136  N.  Y. 
S.  723 ;  Johannessen  v.  Johannessen,  70  Miso. 
361,  128  N.  Y.  S.  892;  Matter  of  Bichler,  84 
Misc.  667,  146  N.  Y.  S.  846;  MoUer  Sommer, 
86  Misc.  110,  149  N.  Y.  S.  103;  Fagin  v. 
Fagin,  88  Misc.  304,  151  N.  Y.  S.  809 ;  Laza- 
rowicz  V.  Lazarowicz,  91  Misc.  116,  164  N.  Y. 
S.  107;  Matter  of  Farley,  91  Misc.  186,  156 
N.  Y.  S.  63;  Matter  of  Biersack,  96  Misc. 
169,  159  N.  Y.  S.  619;  Chancey  v.  Whinnery, 
47  Okla.  272,  147  Pac.  1036;  Lewis  v.  Lewis 
(Okla.)    158  Pac.  368. 

In  the  case  of  In  re  Fitzgibbons,  162  Mieh. 
416,  127  N.  W.  313,  139  Am.  St.  Rep.  670, 
17  Detroit  Leg.  N.  607,  it  appeared  that  a 
miarried  man  moved  to  another  state  and 
married  again  while  his  first  wife  was  living. 
By  an  evenly  divided  court,  it  was  held  that 
on  the  death  of  the  first  wife,  there  was 
presumed  to  be  a  valid,  subsequent  marriage. 
The  court  said:  "It  seems  to  me,  in  view 
of  the  decisions  and  authorities  which  have 
been  referred  to,  that  the  rule  ought  to  be 
that  where  one  person  is  free  to  enter  into 
the  matrimonial  relation  and  does  so  in  good 
faith,  but  the  other  party  is  incapable  of 
entering  into  such  relation  because  of  a 
former  wife  or  husband  living,  or  other  im- 
pediment, when  such  impediment  is  removed, 
if  the  parties  continue  matrimonial  cohab- 
itation, continue  to  introduce  and  recognize 
each  other  as  husband  and  wife,  and  are  so 
recognized  by  their  relatives,  friends,  and 
by  society,  it  ought  to  be  held  that  from 
such  moment  they  are  actually  husband  and 
wife,  and  that  under  such  circumstances  it 


is  of  no  importance  that  a  formal  agree- 
ment to  live  together  as  husband  and  wife 
was  not  entered  into,  or  that  either  did  not 
know  that  the  impediment  to  such  an  agree- 
ment had  been  removed,  when,  in  fact,  it 
had  been  so  removed,  and  both  parties  were 
competent  to  enter  into  the  matrimoni&l 
state." 

In  Schaffer  v.  Krestovnikow  (N.  J.)  102 
Atl.  246,  an  action  for  the  annulment  of  a 
marriage,  it  appeared  that  the  petitioner 
was  married  to  the  defendant  and  after  hav- 
ing lived  with  her  for  many  years  abandoned 
her  on  the  ground  that  die  had  been  pre- 
viously married  and  had  never  obtained  a 
divorce.  The  court  held  that  the  second 
marriage  was  presumed  to  be  legal,  saying: 
"The  proof  of  a  ceremonial  marriage  and 
the  fact  that  the  petitioner  and  defendant 
lived  in  apparent  matrimonial  relation  for 
fifteen  years,  raises  a  strong  presumption  of 
the  legality  of  their  marriage,  and  this  pre-, 
sumption  can  only  be  overcome  by  clear  and 
conclusive  evidence  of  liie  validity  of  the 
first  marriage,  and  that  it  subsisted  at  the 
time  the  second  was  entered  inta  The 
burden  of  showing  this  is  on  the  petitioner 
and  to  the  extent  of  negativing  every  reason- 
able possibility  of  its  validity.  Sparks  v. 
Ross,  72  N.  J.  Eq.  762,  65  Atl.  977,  affirmed 
75  N.  J.  Bq.  660,  73  Atl.  241." 

In  Lazarowicz  v.  Lazarowicz,  91  Misc.  116, 
154  N.  Y.  S.  107,  a  proceeding  for  the  an- 
nulment of  the  marriage  entered  into  be- 
tween the  plaintiff  and  the  defendant,  evi- 
dence was  introduced  tending  to  show  a 
former  marriage  between  the  defendant  and 
a  third  party.  The  court  said:  ''In  a  case 
of  this  kind  the  burden  is  on  the  plaintiff 
to  prove  not  only  a  former  ceremonial  mar- 
riage, but  that  such  nuirriage  was  valid  and 
still  subsisting  at  the  time  of  the  second 
marriage.  Johannesaen  v.  Johannessen,  70 
Misc.  Rep.  361,  364;  Lau  v.  Lau,  140  N.  Y. 
Supp.  310,  ofj^Smed  166  App.  Div.  912;  Lau  v. 
Lau,  K.  Y.  L.  J.  June  22,  1914.  While  it 
*ib  true  that  ordinarily  the  fact  of  marriage, 
if  imcontroverted,  may  be  proved  by  the  tes- 
timony of  one  of  the  parties  thereto,  in  a 
case  of  this  kind,  where  the  effect  of  a  judg- 
ment in  plaintiff's  fitvor  will  neoessarily 
brand  the  defendant  with  the  crime  of  big- 
amy, the  court  is  justified  in  requiring  strict 
proof  that  the  alleged  prior  marriage  was 
in  fact  a  valid  marriage  according  to  the 
laws  of  Hungary.  This  should  be  done  by 
proving  compliance  with  all  the  formalities 
required  by  the  law  of  that  country  to  make 
a  valid  marriage.  Presumably,  if  the  mar- 
riage was  valid,  there  is  an  ofiiciai  jrecord 
thereof  of  which  an  authenticated  copy  conld 
be  produced.  The  law  of  Hungary  relating 
to  marriages  should  also  be  proved.  So  also 
it  must  be  proved  that  the  former  marriage 
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still  continued  in  existence  at  the  time  of  the 
subsequent  marriage.  Pagin  ▼.  Pagin,  report- 
ed as  Fagin  ▼.  Fagin,  N.  Y.  L.  J.  December  7, 
1914;  Lau  y.  Lau,  supra.  In  this  case  plain- 
tiff gave  evidence  tending  to  show  that  de- 
fendant and  Nadler  had  not  been  divorced, 
but  he  did  not  show  that  their  marriage  had 
not  been  annulled." 

In  Matter  of  Meehan,  150  App.  Div.  681, 
135  N.  Y.  S.  723,  the  court  said:  "There 
are  certain  presumptions  to  which  both  sides 
agree,  i.  e.,  the  presumption  of  innocence, 
the  presumption  of  the  legality  of  a  mar- 
riage, which  is  strengthened  if  it  be  a  cer- 
emonial marriage,  and  the  very  strong 
presumption  which  the  law  always  indulges 
in  favor  of  the  legitimacy  of  children.  But 
the  appellants  invoke  the  wel)-known  rule 
that  a  state  of  facts  once  proved  to  exist  is 
presumed  to  continue,  and,  in  particular  re- 
liance upon  Matter  of  Hamilton  (76  Hun 
200),  assert  that  they  have  proven  that 
Meehan  had  a  wife  living  when  he  contract- 
ed the  second  marriage,  and  at  any  rate  that 
the  case  presents  conflicting  presumptions  of 
equal  strength  which  neutralize  each  other, 
leaving  the  burden  upon  the  one  having  the 
affirmative  to  prove  it.  .  .  .  In  this  case 
the  presumption  of  the  validity  of  the  sec- 
ond marriage  is  greatly  strengthened  by  the 
uninterrupted  cohabitation  of  the  parties  to 
it  for  more  than  twenty  years  and  until  the 
death  of  one  of  them,  the  attitude  of  their 
friends,  relatives  and  acquaintances,  the 
birth  of  children,  and  the  conduct  of  the  al- 
leged former  wife.  It  is  not  correct,  there- 
fore, to  say  that  the  presumption  of  the 
continuance  of  the  first  marriage,  assuming 
it  to  have  been  valid,  is  as  strong  as  the 
presumption  of  the  validity  of  the  second 
marriage." 

In  Roxbury  v.  Bridgewater,  85  Conn.  106, 
82  Atl.  193,  the  residence  of  a*  woman  was 
sought  to  be  established  by  proof  of  her  mar- 
riage to  a  resident.  The  validity  of  the 
marriage  was  attacked  by  showing  her  pre- 
vious marriage  to  another.  The  court  said: 
*'We  are  not  under  the  necessity  of  discussing 
the  question  which  this  contention  presents. 
Differing  views  upon  it  have  been  expressed; 
but  in  Erwin  v.  English,  61  Conn.  502,  510, 
23  Atl.  753,  we  had  occasion  to  pass  upon 
it.  We  then  held  that,  the  second  marriage 
having  been  proved,  the  law  raises  a  pre- 
sumption in  favor  of  its  validity,  which  will 
suffice  to  support  it  until  its  invalidity  is 
proved;  and  that  this  presumption  will  not 
be  overthrown  by  proof  of  a  prior  marriage, 
unattended  with  proof  that  there  lias  been 
no  divorce,  and  that  the  partner  in  that  mar- 
riage is  still  alive." 

In  Matter  of  Biersack,  it  appeared  that 
an  alleged  widow  prior  to  her  marriage 
to  the  decedent  had  been  married,  her  hus- 


band deserting  her  six  days  after  the  mar- 
riage. Some  two  years  later  she  entered 
into  a  common-law  marriage.  There  was 
evidence  tending  to  prove  that  she  believed 
her  former  husband  to  be  dead  at  the  time 
of  the  second  marriage.  It  was  held  that 
the  second  marriage  would  be  presumed  to 
be  valid.  The  court  said:  "Illegitimacy 
cannot  be  found  unless  the  parties  holding 
the  burden  of  establishing  it  complete  a 
chain  of  evidence  which  will  not  only  dem- 
onstrate the  fact  and  validity  of  the  earlier 
marriage  a^d  its  subsistence  at  the  time  of 
the  later  marriage,  but  will  aggressively 
exclude  every  indication  or  suggestion  which 
might  conceivably  rescue  the  second  mar- 
riage from  invalidity.  Fenton  v.  Reed,  4 
Johns.  52;  Caujolle  v.  Ferrie,  23  N.  Y.  00; 
Hynes  v.  McDermott,  91  id.  451;  Matter  of 
Matthews,  153  id.  443;  Tracy  v.  Frey,  95 
App.  Div.  579;  Matter  of  Meehan,  150  id. 
681;  Barker  v.  Barker,  172  App.  Div.  244; 
Maier  v.  Brock,  22  Mo.  74;  Gamble  v.  Ruck- 
er,  137  S.  W.  Rep.  (Tenn.)  499;  Winter  v. 
Dibble,  251  111.  200.  The  expression  of  Lord 
Cottenham  in  Piers  v.  Piers,  2  H.  L.  Cas. 
233,  has  frequently  been  adopted  and  ap- 
plied. His  words  were:  *A  presumption 
of  this  sort,  in  favor  of  marriage,  can  only 
be  negatived  by  disproving  every  reasonable 
possibility.  .  .  .  You  should  negative 
every  reasonable  possibility.'  A  presumption 
like  unto  that  which  assumes  legitimacy  is 
also  indulged  in  behalf  of  a  second  marriage, 
even  though  children,  the  fruit  thereof,  are 
not  involved.  There  it  finds  its  impulse  in 
the  law's  jealousy  for  the  order  of  society. 
But  the  zeal  of  the  law,  which  would  prefer 
to  find  matrimony  rather  than  vice,  increases 
in  its  benign  extravagance  when  it  is  called 
to  the  defense  of  legitimacy.  That  which  Is 
one  of  the  strongest  presumptions  known  to 
to  the  law,  when  invoked  in  behalf  of  mar- 
riage, is  said  to  be  strengthened  when  its 
shield  is  raised  above  a  child.  Hynes  v. 
McDermott,  supra.  Obviously  this  presump- 
tion is  called  into  action  as  soon  as  it  is 
determined  that  the  second  marriage  was 
such  that  it  would  be  valid  if  no  impediment 
thereto  existed.  If  the  child  whose  birth  is 
doubted  was  the  offspring  of  a  ceremonial 
imion,  that,  of  course,  would  be  enough  to 
provoke  the  presumption.  With  equal  reason 
and  with  equal  force,  the  presumption  must 
be  available  to  a  child  whose  parents  came 
together  in  a  purpose  and  endeavor  to  con- 
tract a  so-called  common-law  marriage.  Else 
the  presumption  were  a  mockery.  To  those 
to  whom  it  promised  bread,  it  would  give  a 
stone.  A  marriage,  whether  ceremonial  or 
contractual,  which  would  be  sufficient  in  the 
absence  of  the  impediment,  must  be  sufficient 
to  invoke  the  presumption,'  for  otherwise 
neither    ceremony    nor    contract    would    be 
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effectual  to  bring  the  presumption  into  play, 
and  the  rule  would  be  stripped  of  every 
value.  Its  only  meaning  would  be  that  every 
child  who  is  found  to  be  legitimate  must  be 
presumed  to  be  legitimate.  Mr.  Justice 
Hatch,  in  Tracy  v.  Frey,  supra,  says:  *In 
the  absence  of  proof,  the  presumption  is  of 
marriage  arising  out  of  cohabitation  in  the 
apparent  relation  of  husband  and  wife,  of 
the  innocent  and  lawful  character  of  such 
relationship,  and  of  the  legitimacy  of  chil- 
dren which  are  the  fruit  of  such  a  union.' 
Judge  Andrews,  in  Hynes  v.  McDermott,  su- 
pra, for  the  court  said:  *The  {)resumption 
of  marriage,  from  a  cohabitation,  apparently 
matrimonial,  is  one  of  the  strongest  pre- 
sumptions known  to  the  law.  This  is  espe- 
cially true  in  a  case  involving  legitimacy.'" 

Presumption  of  Death. 

In  the  absence  of  proof  that  both  parties 
to  a  former  marriage  were  living  at  the  time 
of  a  subsequent  marriage  contracted  by  one 
of  them,  it  has  been  held  that  the  death 
of  the  other  party  will  be  presumed,  the  pre- 
sumption in  favor  of  the  validity  of  the  sub- 
sequent marriage  overcoming  the  presump- 
tion of  the  continuance  of  life.  Goset  v. 
Goset,  112  Ark.  47,  164  S.  W.  769,  L.R.A. 
1916C  707;  Wilcox  v.  Wilcox,  171  Cal.  770, 
155  Pac.  95;  Sullivan  v.  Grand  Lodge,  etc. 
97  Miss.  218,  52  So.  360;  Stymiest  v.  Sty- 
miest,  16  Pa.  Co.  Ct.  236;  Wilhelm's  Estate, 
23  Pa.  Dist.  757.    See  the  reported  case. 

In  Goset  v.  Goset,  supra,  the  court  said: 
"Appellant  having  shown  that  her  alleged 
intermarriage  with  Goset  was  solemnized  in 
due  form  under  the  statute,  would  be  en- 
titled to  recover  as  his  widow  in  the  absence 
of  proof  to  warrant  a  finding  that  such  inter- 
marriage was  illegal  and  void.  For  in  the 
absence  of  proof  to  the  contrary,  appellant 
would  be  aided  by  the  presumption  that  if 
her  husband  were  living  she  was  divorced 
from  him,  or  by  the  presumption  that  her 
first  husband  was  dead  at  the  time  of  her 
marriage  to  Goset.  For  the  law  is  that 
where  a  woman  contracts  a  second  marriage 
while  her  first  husband  is  alive,  it  will  be 
presumed,  in  favor  of  the  validity  of  the 
second  marriage,  that  the  first  marriage  was 
legally  dissolved  by  a  divorce  before  the 
second  marriage  was  entered  into,  or  that 
the  former  husband  was  dead  at  the  time  of 
the  second  marriage.  Bolden  v.  Mclntyre, 
119  Ind.  514.  See  also  Cash  v.  Cash,  67  Ark. 
278.  But  in  this  case  the  presumptions  that 
would  otheri^ise  be  indulged  in  favor  of  the 
appellant  have '  been  overcome  by  the  evi- 
dence upon  which  were  based  the  findings  of 
the  court." 

In  Wilcox  v.  Wilcox,  171  Cal.  770,  165 
Pac.  95,  an  action  brought  to  annul  a  mar- 


riage on  the  ground  that .  the  defendant 
had  another  husband  living  at  the  time  of 
such  marriage,  it  appeared  that  the  former 
husband  had  not  been  heard  (rom  for  many 
years.  It  was  held  that  the  presumption  of 
the  continuance  of  life  was  overcome  by  the 
presumption  of  the  validity  of  the  marriage 
in  question,  the  court  saying:  "In  the  case 
at  bar  the  last  date  on  which  the  former 
husband  was  shown  to  be  alive  was  some 
seventeen  years  before  defendant's  marriage 
to  plaintiff.  There  was  absolutely  nothing 
to  indicate  that  he  was  alive  at  any  later 
date,  except  the  presumption  of  continuance 
of  life.  To  conclude  that  he  was  alive  on 
June  29,  1910,  involved  the  conclusion  that 
the  marriage  to  plaintiff  was  illegal  and 
that  defendant  had  twice  .  committed  the 
crime  of  bigamy,  first  in  marrying  Lehman 
and  then  in  marrying  plaintiff,  with  no  evi- 
dence whatever  upon  which  to  found  such  a 
conclusion  other  than  the  presumption  of 
continuance  of  life." 

In  Sullivan  v.  Grand  Lodge,  etc  97  Miss. 
218,  52  So.  360,  an  action  on.  an  endowment 
policy,  it  appeared  that  a  member  of  the 
defendant  order,  who  had  taken  out  the 
policy,  had  died.  It  also  appeared  that  he 
had  married  twice,  both  wives  being  alive  at 
the  date  of  his  death.  The  evidence  showed 
that  his  first  wife  had  been  previously  mar- 
ried, but  that  her  husband  had  disappeared 
and  was  never  heard  from  again.  It  was 
held  that  her  marriage  to  the  deceased  was 
presumed  to  be  valid  and  that  such  presump- 
tion overcame  the  presumption  that  her  first 
kusband  was  still  living.  The  court  said: 
"Her  first  contention  is  that  the  marriage 
of  Mary  and  Jacob  Davis*  was  void,  for  the 
reason  that  Brown  Hunter  was  not  shown  to 
be  dead  at  the  time  same  was  contracted,  and 
was  not  shown  to  have  been  then  absent  for 
a  sufiicient  length  of  titne  for  his  death  to 
be  presumed.  There  is  some  confusion  in 
the  books  upon  this  subject,  but  it  is  settled 
in  this  state  that,  where  a  marriage  has  been 
solemnized  in  due  form  of  law,  it  will  be  pre-  ^ 
sumed  to  be  valid,  and  that  this  presumption 
is  superior  to,  and  will  overcome,  the  pre- 
sumption of  life.  The  burden  of  showing 
the  invalidity  of  the  marriage  is  upon  the 
party  attacking  it.  Spears  v.  Burton,  31 
Miss.  555;  Wilkie  y.  Collins,  48  Miss.  511; 
Railway  Co.  v.  Beardsley,  79  Miss.  417,  30 
So.  660.  In  Wilkie  v.  Collins  the  court  said: 
'If  no  other  fact  appeared,  but  simply  the 
marriage,  the  presumption  is  in  favor  of 
validity.  But  there  is  also  a  presumption  in 
favor  of  the  continuance  of  life,  which  is  only 
overcome  by  a  protracted  absence  for  the  time 
specified.  In  such  circumstances,  founded  on 
considerations  of  policy,  and  in  favor  of  inno- 
cence, the  presumption  in  favor  of  the  mar- 
riage  will   prevail,   84   againat  that  of   the 
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continuance  of  life;  and  it  will  devolve  upon 
the  disputant  of  the  marriage  to  overcome 
it  by  testimony  that  the  first  husband  .was 
living  at  the  time  of  the  second  marriage.' 
Under  the  evidence,  therefore,  the  marriage 
of  Mary  and  Jacob  must  be  presumed  to  have 
been  valid." 

Presumption  of  Divorce. 

It  is  generally  held  that,  where  a  marriage 
is  proved  and  a  prior  marriage  is  shown 
between  one  of  the  parties  and  a  third  per- 
son who  was  living  at  the  date  of  the  dub- 
sequent  marriage,  there  is  a  presumption 
of  fact  that  the  parties  to  the  prior  marriage 
were  divorced,  in  order  to  sustain  the  valid- 
ity of  the  subsequent  marriage.  McCord  v. 
McCord,  13  Ariz.  377,  114  Pac.  968;  Estes 
V  Merrill,  121  Ark.  361,  181  S.  W.  130; 
McGaugh  T.  Mathis,  131  Ark.  221,  198  S.  W. 
1147;  In  re  Hughson,  173  Cal.  448,  160  Pac. 
648;  Huff  v.  Huff,  20  Idaho  450,  118  Pac, 
1080;  Shepard  v.  Carter,  86  Kan.  125,  119 
Pac.  633,  38  L.R.A.(N.S.)  668;  Schaffer  v. 
Richardson,  125  Ind.  88,  93  Atl.  391,  L.R.A. 
1915E  186;  Aldridge  v.  Aldridge,  116  Miss. 
385,  77  So.  160;  Matter  of  Meehan,  160  App. 
Div.  681,  135  N.  Y.  S.  723 ;  Matter  of  Grande, 
80  Misc.  450,  141  N.  Y.  S.  535;  In  re  Stan- 
ton,  123  N.  Y.  S.  458;  Coachman  v.  Sims,  36 
Okla.  536,  129. Pac.  845;  Clarkson  v.  Wash- 
ington, 38  Okla.  4,  131  Pac.  935;  Haile  v. 
Hale.  40  Okla.  101,  13$  Pac.  1143;  James 
V.  Adaimi  (Okla.)  155  Pac.  1121;  Lewis  v. 
Lewis  (Okla.)  158  Pac.  368;  Zimmerman 
T.  Holmes  (Okla.)  169  Pac.  303;  Jones  v. 
Jones  (Okla.)  164  Pac.  463,  L.R.A.1917E 
921;  Thomas  v.  James  (Okla.)  171  Pac.  855; 
Gamble  v.  Rucker,  124  Tenn.  415,  137  S.  W. 
499.  Compare  West  Buffalo  Tp.  v.  Benner 
Tp.  16  Pa.  Dist.  76. 

In  Haile  v.  Hale,  40  Okla.  101,  135  Pac. 
1143,  the  court  said:  "Defendant  in  error 
testified  that  she  had  never  obtained  a  -  di- 
vorce from  John  Shugart,  her  first  husband; 
that  she  did  not  think  it  was  necessary.  She 
does  not  testify  as  to  whether  he  obtained  a 
divorce  from  her  and  by  such  divorce  their 
marriage  relations  were  dissolved:  Plain- 
tiff in  error,  in  an  effort  to  discharge  the 
burden  of  proof  upon  him,  introduced  the 
depositions  of  the  clerks  of  the  circuit  courts 
of  Fulton,  Traswell,  and  Peoria  counties  of 
Illinois  and  of  Kaufman  county,  Tex.,  which 
courts  were  shown  to  have  jurisdiction  of 
al!  divorce  proceedings  in  their  respective 
counties  from  the  time  of  the  separation  of 
defendant  in  error  from  her  first  husband, 
John  Shugart,  until  the  time  of  her  marriage 
.to  Hale.  These  depositions  were  to  the  effect 
that  no  divorce  had  been  granted  to  John 
tShugart  by  the  courts  of  which  said  wit- 
nesses were  clerks.    The  evidence  establishes 


that  during  this  time  Shugart  lived  in  the 
counties  of  Illinois  named,  and  that  he  lived 
near  a  certain  town  in  Texas,  located  in 
Kaufman  county.  The  evidence  does  not 
establish  that  he  ever  lived  in  Kaufman 
county;  and  it  appears  from  the  location  of 
the  town  named  in  that  county  that  he  could 
have  lived  near  it  and  still  resided  in  anotlier 
county.  Nor  does  the  evidence  establish  tliat 
the  counties  named  in  the  depositions  are 
the  only  counties  in  which  Shugart  resided 
during  said  time,  or  that  said  courts  were 
the  only  courts  that  would  have  had  juris- 
diction to  grant  him  a  divorce.  The  evidence 
establishes  that,  about  two  years  after  de* 
fendant  in  error  separated  from  Shugart,  she 
returned  to  the  community  where  they  had 
theretofore  lived  as  man  and  wife.  Shugart 
was  then  residing  in  the  same  community 
with  his  second  wife,  whom  he  had  married 
in  that  community.  It  does  not  appear  that 
any  prosecution  was  ever  made  against  Shu- 
gart for  bigamy,  and  thereafter  defendant  in 
error  nuirried  a  second  husband  with  whom 
she  lived  a  number  of  vears  before  his  death. 
Her  first  husband,  Shugart,  moved  to  Texas, 
taking  with  him  his  second  wife  and  his 
children  by  her,  where  he  lived  with  them 
until  his  death.  To  hold  that  defendant  in 
error's  marriage  to  Hale  is  invalid  would  be 
to  make  Shugart 's  relation  to  his  alleged  sec- 
ond wife  bigamous,  his  two  children  born  by 
her  bastards,  and  defendant  in  error's  sec* 
ond  marriage  illegal.  So  far  as  it  appears 
from  the  evidence  in  this  record,  the  parties 
to  all  these  marriage  contracts  have  lived  to- 
gether during  the  lifetime  of  the  respective 
parties  under  the  impression  that  they  were 
lawfully  married.  Defendant  in  error  and 
Mr.  Hale  lived  together  in  such  relation 
about  four  years  before  his  death.  The  sta- 
bility of  descent  and  distribution,  the  ren- 
dering illegitimate  innocent  cliildren  upon 
such,  facts  as  are  presented  by  this  record, 
establishes  the  wisdom  of  the  presumption 
that  sustains  the  validity  of  a  marriage  con- 
tracted under  the  forms  of  the  law;  and  we 
are  of  the  opinion  tliat  the  trial  court  did  not 
err  in  his  finding  to  the  effect  that  this  pre- 
sumption had  not  been  overcome." 

In  Coachman  v.  Sims,  36  Okla.  536,  129 
Pac.  845,  an  action  by  an  alleged  widow,  it 
appeared  that  the  deceased,  a  Creek  Indian, 
had  been  married  several  times  and  that 
he  married  the  present  plaintiff  while  a 
former  wife  was  still  living.  The  court  held 
tbat  there  was  a  presumption  that  he  had 
been  divorced  from  his  former  wife,  saying: 
'*The  only  question,  therefore,  which  is  not 
elementary,  is  whether  or  not  the  mere  fact 
that  the  plaintiff's  third  wife  was  living  at 
the  time  of  his  marriage  to  his  fifth  wife  is 
sufficient  proof  that  the  fifth  marriage  was 
in    its   inception   adulterous   and   bigamous. 
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It  will  be  observed  that  the  evidence  Ib  en- 
tirely silent  as  to  whether  the  third  wife 
had  been  divorced,  and  whether  there  had 
been  a  separation  according  to  the  laws  and 
.usages  of  the  Creek  Nation.  It  will  also  be 
observed  that  between  the  third  and  flfth 
marriage  there  had  been  a  fourth,  and  that 
the  fourth  wife  was  dead  at  the  time  of  the 
fifth.  Under  the  facts  of  this  case,  we  are 
satisfied  that,  in  order  to  uphold  the  validity 
of  this  marriage,  in  the  absence  of  an  affirma- 
tive showing  that  there  had  been  no  lawful 
separation,  the  presumption  will  be  that  a 
divorce  had  been  secured.  Marriage  should 
not  be  destroyed  on  presumption.  The  law 
is  astute  to  preserve  the  sanctity  of  the 
marriage  relation,  the  legitimacy  of  children, 
and  stability  of  descent  and  distribution,  and 
therefore  presumes  innocence  and  virtue,  in 
the  absence  of  proof.  The  wisdom  of  this  pre- 
sumption is  rendered  apparent  by  the  facts 
in  this  case.  This  rule  is  well  established  by 
the  authorities." 

In  Clarkson  v.  Washington,  38  Okla.  4, 
131  Pac.  935,  it  appeared  that  the  plaintiff, 
who  claimed  to  be  the  widow  of  a  deceased 
Creek  Indian,  bad  entered  into  a  common- 
law  marriage  with  him,  that  he  later  was 
convicted  of  a  crime  and  imprisoned,  and 
that  afterwards  she  married  another.  It 
was  held  that  the  second  marriage  was  pre- 
sumed to  be  lawful,  and  that,  to  sustain  it, 
it  would  be  presumed  that  she  obtained  a 
divorce  from  her  first  husband.  The  court 
said:  "But  the  fact  of  her  common-law  mar- 
riage to  Hawkins  was  not  sufficient  to  justify 
the  court  in  presuming  that  hence  her  mar- 
riage to  Brooks  was  bigamous,  which,  in  ef- 
fect, he  did  when  he  held  Mary  to  be  the 
widow  of  Hawkins  and  as  such  was  dowable 
out  of  his  allotment.  Rather  should  the 
court  have  presumed  the  other  way  and  held 
that,  although  she  was  his  common-law  wife 
at  one  time,  the  presumption  in  favor  of 
marriage  then  was  that  she  had  been'  di- 
vorced from  Hawkins  prior  to  her  marriage 
with  Brooks,  and,  not  being  the  widow  of 
Hawkins,  could  not  recover.  This  for  the 
reason,  as  stated  in  Coachman  v.  Sims  et  al. 
36  Okla.  536,  120  Pac.  845,  an  able  opinion 
by  Ames,  C,  that:  'Marriage  should  not 
be  destroyed  on  presumption.  The  law 'is 
astute  to  preserve  the  sanctity  of  the  mar- 
riage relation,  the  legitimacy  of  children, 
and  stability  of  descent  and  distribution,  and 
therefore  presumes  innocence  and  virtue,  in 
the  absence  of  proof.'  And  in  the  syllabus: 
'When  a  man  and  woman  have  been  living  to- 
gether as  husband  and  wife  for  many  years, 
and  it  appears  that  at  the  time  of  marriage 
the  former  wife  was  still  living,  in  the  ab- 
sence of  further  evidence  on  the  subject,  it 
will  be  presumed  that  there  had  been  a  law- 
ful separation  or  a  divorce  between  the  hus- 
band and  the  former  wife.' " 


In  Huff  V.  Huff,  20  Idaho  450,  118  Pac^ 
1080,  a  woman  claimed  to  be  the  widow  of 
a  decedent.  It  appeared  that  he  had  previ- 
ousty  entered  into  a  marriage  with  another 
woman.  The  court  held  that  a  divorce  wa» 
presumed  to  have  been  granted  dissolving  the 
former  marriage  although  there  was  no  di- 
rect evidence  of  the  fact,  saying:  'This  evi- 
dence, while  it  does  not  in  any  way  estab- 
lish the  fact  that  Martin  V.  Huff  applied  for 
or  secured  a  divorce  from  Abigail  J.,  yet  it 
does  indicate  that  Huff  had  under  considera- 
tion the  bringing  of  a  suit  of  that  kind,  and 
taken  in  consideration  with  the  fact  that 
thereafter  he  entered  into  a  marriage  con* 
tract  with  the  respondent,  Anthia  Huff,  and 
for  twenty-eight  years  or  more  after  such 
marriage  lived  with  her  as  her  husband,  and 
that  there  were  born  to  them  six  children,, 
and  that  at  all  times  they  conducted  them- 
selves and  held  themselves  out  as  husband 
and  wife,  and  that  at  the  time  such  marriage 
took  place  the  respondent,  Anthia  Huff,  had 
no  knowledge  that  Martin  V.  Huff  had  not 
obtained  a  .divorce  from  Abigail  J.,  and  she 
entered  into  such  marriage  in  good  faith,  be- 
lieving Martin  V.  Huff  and  herself  to  be 
legally  qualified  to  make  the  contract  of  mar- 
riage, are  matters  of  sufficient  importance 
and  of  such  a  serious  character  by  reason 
of  the  issue  of  said  marriage  to  raise  the 
presumption  of  fact  that  a  divorce  had  been 
obtained  by  Martin  V.  Huff  prior  to  the  time 
he  married  the  respondent  herein.  This 
presumption  upon  which  the  trial  court  wa» 
fully  authorized  to  act  represents  a  prin- 
ciple of  law  which  has  been  fully  approved 
by  the  authorities  and  is  fully  warranted  by 
principle  as  well  as  good  morals  and  common 
decency." 

But  where  the  evidence  clearly  shows  that 
a  divorce  has  not  been  obtained  the  presump- 
tion is  overcome.  Boss  v.  Sparks,  79  N.  J. 
£q.  649,  83  Atl.  1118,  affirming  order  Sparka 
T.  Ross,  79  N.  J.  £q.  99,  80  Atl.  932. 

Burden  of  Proof* 

It  is  generally  held  that  since  a  marriage 
duly  contracted  is  presumed  to  be  valid  the 
party  attacking  the  same  on  the  ground  of 
a  former  marriage  has  the  burden  of  proving 
not  only  the  validity  of  the  prior  marriage 
but  that  the  former  spouse  was  living  and 
undivorced  at  the  date  of  the  subsequent  mar- 
riage though  this  rule  imposes  the  burden 
of  proving  a  negative.  McCord  v.  McCord, 
13  Ariz.  377,  114  Pac.  968;  Goset  v.  Goset, 
112  Ark.  47,  164  S.  W.  759,  L.R.A.1916C 
707;  Estes  v.  Merrill,  121  Ark.  361,  181 
S.  W.  136;  McGaugh  v.  Mathis,  131  Ark.  221,  , 
198  S.  W.  1147;  In  re  Pusey,  173  CaL  141,  ' 
159  Pac.  433;  Wilcox  v.  Wilcox,  171  Cal. 
770,  155  Pac.  95;  In  re  Hughson,  173  CaL 
448,    160   Pac.   648;    Winter   v.   Dibble,   261 
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111.  200,  95  N.  E.  1003;  Shepard  t.  Carter,  86 
Kan.  125,  119  Pac.  533,  38  L.R.A.(N.S.) 
508;  Ha^rwood  r.  Nichols,  99  Kan.  138,  160 
Pac.  982;  Schaffer  ▼.  Richardson,  125  Md. 
88,  93  Atl.  391,  L.R.A.1915E  186;  Sullivan 
V.  Grand  Lodge,  etc.  97  Miss.  218,  52  So. 
360;  Matter  of  Meehan,  160  App.  Div.  681, 
135  N.  Y.  S.  723;  Johannessen  v.  Johannes- 
sen,  70  Misc.  361,  128  N.  Y.  S.  892;  Matter 
of  Grande,  80  Misc.  450,  141  N.  Y.  S.  635; 
In  re  Stanton,  123  N.  Y.  S.  458;  Haile.v. 
Hale,  40  Okla.  101,  135  Pac.  1143;  Chancey 
V.  Whinnery,  47  Okla.  272,  147  Pac.  1036; 
Lewis  y.  Lewis  (Okla.)  158  Pac.  368;  Gam- 
ble V.  Rucker,  124  Tenn.  415,  137  S.  W.  499; 
Kinney  v.  Tri-State  Telephone  Co.  (Tex.) 
201  8.  W.  1180.  And  see  the  reported  case. 
In  Chancey  v.  Whinnery,  47  Okla.  272,  147 
Pac.  1036,  there  was  involved  the  title  to 
the  allotment  of  a  deceased  Creek  Indian, 
who  died  intestate.  It  appeared  that  the 
defendant  derived  title  to  the  property  by 
deed  from  the  putative  father  of  the  de- 
ceased, the  plaintiff  claiming  that  such 
father  was  never  le|;aUy  married  to  the  de- 
ceased's mother  for  the  reason  that  at  the 
time  of  the  alleged  marriage,  he  had  a  living, 
undivorced  wile.  The  court  in  holding  that 
where  a  marriage  in  fact  has  been  shown  the 
burden  of  proving  its  illegality  rests  on  the 
one  attacking  the  same,  said:  "Billy  and 
Sardeeka  having,  therefore,  been  lawfully 
married  according  to  the  tribal  customs,  and 
having  lived  together  as  husband  and  wife, 
subsequent  to  the  passage  of  the  Creek  stat- 
ute regulating  divorce,  it  is  insisted  that, 
there  being  no  proof  of  a  legal  divorce,  it  can 
only  follow  that  the  relationship  between 
Billy  and  Sissie  was  meretricious,  and  that 
Pompey  was  not,  therefore,  the  legitimate 
son  of  Billy.  But  what  proof  is  there  that 
Billy  and  Sardeeka  were  never  divorced? 
The  statement  by  Billy  that  he  had  never 
applied  for  a  divorce  from  Sardeeka  in  the 
district  court  of  the  Creek  Nation  is  no  evi- 
dence that  Sardeeka  had  not  obtained  a  legal 
divorce  from  Billy.  Marriage  will  not  be 
destroyed  on  presumption.  The  law  is  astute 
to  preserve  the  sanctity  of  the  marriage  rela- 
tion, the  legitimacy  of  children,  and  stability 
of  descent  and  distribution,  and  therefore 
presumes  innooenoe  and  virtue  in  the  absence 
of  proof  of  the  contrary.  .  .  .  The  au- 
thorities, with  very  general  accord,  are  to 
the  effect  that,  when  a  nuirriage  in  fact  has 
been  shown,  the  law  raises  a  presumption 
that  it  is  validj  casting  the  burden  on  him 


who  questions  it  to  establish  its  invalidity. 
This  is  one  of  the  strongest  presumptions 
known  to  the*  law.  Among  the  many  authori- 
ties sustaining  the  rule  announced  in  Halle 
V.  Hale,  supra,  see  Coal  Run  Coal  Co.  v. 
Jones,  127  111.  379,  8  N.  E.  865,  20  N.  E. 
89;  Potter  v.  Clapp,  203  111.  592,  68  N.  E. 
81,  96  Am.  St.  Rep.  322;  Scott's  Adm'r  et 
al.  V.  Scott,  77  8.  W.  1122,  25  Ky.  Law  Rep. 
1356;  Pittinger  v.  Pittinger,  28  Colo.  308,  64 
Pac.  195,  89  Am.  St.  Rep.  193,  note;  Nixon 
v.  Wichita  Land  &  Cattle  Co.  84  Tex.  408, 
19  S.  W.  560;  Smith  v.  Fuller,  138  Iowa 
91,  115  N.  W.  912,  16  L.R.A.(N.S.)  98,  note; 
Alabama  ft  V.  R.  Co.  v.  Beardsley,  79  Miss. 
417,  30  So.  660,  89  Am.  St.  Rep.  660;  Sparks 
V.  Ross  et  al.  79  N.  J.  Eq.  99,  80  Atl.  932; 
Erwin,  Adm'r  v.  English,  61  Conn.  502,  23 
Atl.  763;  In  re  Rash's  Estate,  21  Mont.  170, 
53  Pac.  312,  69  Am.  St.  Rep.  649.  Measured 
by  the  rule  laid  down,  plaintiff  failed  in  his 
proof.  Every  intendment  of  law  is  in  favor 
of  matrimony.  The  law  is  so  positive  in  re- 
quiring a  party  who  asserts  the  illegality  of 
a  marriage  to  take  the  burden  of  proving 
it,  that  such  requirement  is  enforced  even 
though  it  involve  the  proving  of  a  negative. 
When  a  marriage  has  been  shown  in  evi- 
dence, whether  regular  or  irregular,  and 
whatever  the  form  of  the  proofs,  the  law 
raises  a  presumption  of  its  legality,  not  only 
casting  the  burden  of  proof  on  the  party 
objecting,  but  requiring  him  throughout  and 
in  every  particular  plainly  to  make  the  fact 
appear,  against  the  constant  pressure  of  this 
presumption,  that  it  is  illegal  and  void. 
Nixon  et  al.  v.  Wichita  Land  fi,  Cattle  Co.  84 
Tex.  408,  19  S.  W.  560.  The  salutary  rule 
so  widely  recognized  and  enforced  should  a 
fortiori  find  lodgment  in  the  courts  of  this 
state,  where  the  parties  to  the  marriage  rela- 
tions are  all  fall  blood  Indians,  unused  and 
unaccustomed  to  the  laws  of  the  whites,  and 
to  whom  written  laws  governing  their  do- 
mestic relatione  were  innovations  at  the 
time." 

It  has  been  held  that  in  order  to  overcome 
the  presumption  that  a  divorce  has  been 
granted  where  a  previous  marriage  has  been 
shown,  in  a  suit  contesting  the  validity  of  a 
subsequent  marriage^  the  party  attacking 
the  presumption  has  the  burden  of'  proving 
that  neither  spouse  obtained  a  divorce. 
Lewis  V.  Lewis  (Okla.)  158  Pac.  368;  Jones 
v.  Jones  (Okla.)  164  Pac.  463,  L.R.A.1917E 
921;  Thomas  y.  J^mes  (Okla.)  171  Pac. 
865. 
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BANKERS*  TRTTST  COMPANY. 


Arizona  Supreme  Court — March  26,  1916. 


18  Ariz,  65;  166  Pac.  87. 


Bankruptcy  —  Effect  of  ProoeedliiK  on 
Jarisdiction  of  State  Court  — •  Fore- 
closure of  Mortsase. 

The  jurisdiction  of  a  state  court  to  fore- 
close a  mortgage  is  not  divested  by  sub- 
sequent proceedings  in  bankruptcy  in  which 
the  bankruptcy  court  directs  the  trustee  in 
bankruptcy  to  make  application  to  intervene 
in  the  foreclosure  proceeding. 

Foreign  Corporations  ^  What  Consti- 
tutes ''Carrjins  on  Business''  within 
State. 

The  prosecution  of  a  suit  in  the  state  is  not 
"carrying  on  business"  within  Civ.  Code  1001, 
carrying  on  any  business,  enterprise,  or  occu- 
pation in  the  state  until  it  has  filed  a  certified 
copy  of  its  articles  of  incorporation  or  charter 
and  the  appointment  of  an  agent,  and  has 
made  publication  of  its  articles  of  incorpora- 
tion and  proof  thereof. 

[See  note  at  end  of  this  case.] 


A  foreign  trust  company  in  accepting  a 
trust  and  executing  in  New  York  the  trust 
deed  on  land  in  Arizona,  does  not  violate  any 
law  of  Arizona. 

[See  note  at  end  of  this  case.] 

Same. 

A  single  transaction  does  not  constitute 
"carrying  on  business"  within  Civ.  Code  1901, 
pars.'oOD,  911,  forbidding  foreign  corpora- 
tions to  carry  on  business  in  the  state  except 
on  compliance  with  certain  requisites. 

[See  note  at  end  of  this  case.] 

TTnauthorised  Action  by  Foreign  Cor- 
poration ^  Substitution  of  Parties 
Authorised  to  Sue. 

In  an  action  by  a  foreign  corporation  as 
trustee  to  foreclose  a  deed  of  trust,  bond- 
holders secured  by  the  deed  of  trust  being  the 
real  parties  in  interest,  even  if  the  plaintiff 
is  disqualified  to  act  for  failure  to  comply 
with  the  requirements  relating  to  foreign  cor- 
porations, the  bondholders  will  be  substituted 
as  plaintiffs  and  judgment  entered  according 
to  their  rights. 

Bonds  —  Prorisien  for  Special  Fund 
for  Payment  -*  Bffeet. 

That  special  contract  bonds  provide  for  a 
retirement  fund  and  an  interest  fund  from  the 
surplus  earnings  of  the  grantor  in  the  deed  of 
trust,  does  not  make  the  bonds  a  nullity 
where  there  is  a  further  provision  that  on 
default  the  bonds  are  enforceable  against  the 
entire  mortgage  property  through  a  fore- 
closure suit,  the  appointment  of  a  receiver, 
and  a  sale  of  the  property 


Corporations  ^  Assignment  of  Stoek  — 
Consideration.  . 

A  pre-existing  indebtedness  is  a  sufficient 
consideration  to  sustain  an  assignment  of  cor- 
porate stock  as  security. 

Chattel  Mortgages  —  Heoessity  of  Be* 
cording. 

A  chattel  mortgage,  even  if  not  recorded, 
is  valid  and  binding  between  the  parties. 

Bankruptcy  ^  Effect  of  Chattel  Mort- 
gage by  Bankrupt. 

Where  an  assignment  of  corporate  stock 
as  collateral  security  was  executed  prior  to 
the  amendment  of  June  25,  1910,  to  the  Bank- 
ruptcy Act  (1  Fed.  St.  Ann.  [2d  ed.]  1115), 
whether  the  instrument  be  regarded  as  a 
chattel  mortgage  or  other  lien,  even  though  it 
be  void  as  to  creditors  for  want  of  recorda- 
tion, the  trustee  in  bankruptcy  is  bound  by  it 
as  the  bankrupt  was. 

Corporations  ^  Assignment  of  Stock  as 
Security  —  Nature  of  Transaction. 

An  assignment  of  corporate  stock  as  col- 
lateral security,  though  transferring  title  to 
the  stock,  is  a  pledge  and  not  a  chattel  mort- 
gage. 

Pledges  —  Instrument  as  Mortgage  or 
Pledge. 

The  transfer  of  title  of  incorporeal  property 
is  generally  an  essential  part  of  the  delivery 
of  it  in  pledge,  and  if  there  is  a  doubt  whether 
it  is  a  pledge  or  a  mortgage  the  law  favors 
the  conclusion  that  it  is  a  pledge. 

Mines    —    Deed    of    Trust    —    Property 
Covered. 

A  deed  of  trust  by  a  mining  company  of  all 
its  property  of  everj'  kind,  real,  personal,  and 
mixed,  is  not  restricted  to  property  used  in 
connection  with  the  mines,  smelter,  or  rail- 
road of  the  grantor. 

Pledges  —  Foreclosure  ~  Sale  of  Ser- 
eral  Parcels  Togetker. 

On  the  foreclosure  of  a  pledge  of  shares 
of  stock  of  a  smelting  company  and  a  railroad 
company,  it  is  not  error  to  sell  the  shares  of 
the  two  companies  together  where  the  court 
finds  it  will  be  for  the  best  interests  of  all 
parties. 

Appeal   and   Error  —   Record   —   Req- 
uisites of  Abstract. 

It  is  the  duty  of  an  appellant  to  furnish 
the  supreme  court  w^th  an  abstract  which 
fairly  represents  all  portions  of  the  record 
bearing  upon  the  appeal,  and  not  merely  those 
portions  favorable  to  appellant. 

Presumptions    in    Appellate    Court    — 
Correctness  of  Decision  Belour. 

On  appeal  to  the  supreme  courts  it  is  pre- 
sumed that  the  judgment  of  the  lower  court  is 
correct,  and  to  overcome  this  presumption 
the  error  must  be  specified  and  t^e  specifica- 
tion accompanied  with  an  abstract  of  all 
that  portion  of  the  record  which  actuated 
the   decision  of  the  particular  point. 

Effect  of  Want  of  Proper  Abstract  of 
Record. 

Unless  an  appellant  presents  an  abstract 
fairly  informing  the  court  of  the  errors  relied 
on,  abstracting  such  portions  as  are  neces- 
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saiy  to  a  determiBation  without  investigat- 
ing the  original  record,  and  the  appellee  does 
not  supply  the  deficiencies,  but  shows  the 
default  of  appellant,  the  assignment  of  errors 
to  that  extent  must  be  disregarded. 

■ 

Appeal  from  Superior  Ck>urt,  Pima  county: 
GoopBB,  Judge. 

Acticm  by  Bankers'  Trust  Company,  plain- 
tiff,  against  Imperial  Copper  Company,  de* 
fendant.  John  W.  Martin,  trustee  in  bank- 
ruptcy, interv^er.  Judgment  for  plaintiff. 
Intervener  appeals.  The  facts  are  stated  in 
the  opinion.    Affzricbd. 

Fr)anoi§  M,  Hartman  and  E.  F.  Jones  for 
appellant. 

EUinwood  d  Rose  and  CUfton  Mathews  for 
appellee. 

[67]  FiUNKLiN,  J. — This  is  an  action  to 
foreclose  a  deed  of  trust  covering  the  prop- 
erty of  the  Imperial  Copper  Company,  an 
Ari£<ma  corporation,  given  to  secure  certain 
apecial  [68]  contract  mortgage  bonds  of  the 
copper  company  together  with  interest,  costs 
and  expense,  as  provided  in  the  mortgage, 
and  also  to  foreclose  the  lien  of  a  delivery 
in  pledge  of  certain  shares  of  stock  of  the 
Arizona  Southern  Railroad  Company  and 
the  iSouthern  Arizona  Smelting  Company 
owned  by  the  copper  company,  which  delivery 
in  pledge  was  accompanied  with  a  contem- 
poraneous paper,  to  wit,  an  instrument  of 
assignment  qualifying  and  explaining  the 
transf^  and  delivery  of  the  stock,  as  collat- 
eral security  for  the  payment  of  the  bonds. 
The  copper  company  is  the  defendant  in  the 
suit  below,  and  the  amount  involved  approxi- 
mates $2,500,000. 

The  suit  was  commenced  July  3,  1911,  and 
in  accordance  with  the  allegations  of  plain- 
tiff's bill  (the  plaintiff  being  the  appellee 
here)  and  a  confession  thereof  by  defendant, 
a  receiver  was  appointed,  who  took  posses- 
sion of  all  of  the  property  described.  The 
evidence  is  not  in  the  record.  From  a  judg- 
ment decreeing  a  foreclosure  and  sale,  this 
appeal  is  prosecuted. 

There  are  ten  assignments  of  error,  which 
are  rather  more  technical  than  substantial 
in  their  nature.  By  this  we  mean  that  the 
errws  alleged  for  a  reversal  of  the  judgment 
do  not  go  to  the  merits  of  the  case.  Each 
assignment  will  be  noticed  in  the  progress  of 
the  opinion. 

Objection  is  made  to  the  jurisdiction  of  the 
court  on  acooimt  of  bankruptcy  proceedings. 
There  is  no  suggestion  in  tlie  record  that  the 
bankruptcy  court  thought  there  was  any 
equity  in  the  property  for  the  benefit  of  the 
general  creditors.  The  bankruptcy  court  is 
not  seeking  to  enforce  its  power  and  author- 


ity, whatever  it  may  be.  The'  state  court 
has  never  been  asked  to  surrender  the  prop- 
erty, nor  has  the  bankruptcy  court  indicated 
that  it  would  be  willing  to  take  possession 
thereof.  It  is  the  appellant  who  is  seeking 
to  enforce  an  alleged  jurisdiction  of  a  court 
which  that  court  has  aibatained  from  seeking 
to  enforce.  The  court  in  bankruptcy  did, 
however,  recognize  the  jurisdiction  of  the 
superior  court  by  noaking  an  order  directing 
its  trustee  to  make  an  application  to  inter- 
vene in  the  foreclosure  proceeding,  which  the 
trustee  did  and  was  allowed  to  become  a  party 
in  intervention  by  the  superior  court.  Tlie 
liens  in  suit  were  acquired  many  years  before 
the  proceedings  in  bankruptcy,  and  the 
[68]  foreclosure  suit  was  pending  when  such 
proceedings  were  commenced.  The  liens 
sought  to  be  foreclosed  are  nowhere  in  the 
acts  of  Congress  relating  to  bankruptcy  de- 
nounced, but,  on  the  other  hand,  preserved 
and  protected.  In  other  words,  they  do  not 
belong  to  those  classes  of  liens  expressly  de- 
clared by  the  bankruptcy  act  to  be  dissolved 
by  an  adjudication  within  four  months  after 
they  attached,  nor  to  cases  of  fraud,  or  at- 
tempted preference;  but  come  within  the  rule 
that  the  trustee  in  bankruptcy  takes  the 
property  of  the  bankrupt  subject  to  all  such 
valid  and  existing  liens  as  would  be  enforce- 
able against  it  in  the  hands  of  the  bankrupt 
itself.  Hie  jurisdiction  of  the  state  court  to 
okforee  the  liens  was  not  divested  by  the  sub- 
sequent proceedings  in  bankruptcy.  The  case 
of  Tube  City  Min.  etc.  Co.  v.  Otterson,  16 
Ariz.  305,  146  Pac.  203,  I..R.A.1916E  303, 
is  not  distinguished  by  appellant,  nor  is  fhe 
reasoning  therein  criticised.  We  are  satis- 
fied that  case  is  directly  in  point  and  should 
not  be  overruled.  Indeed,  the  appellee  forti- 
fies it  with  an  abundance  of  additional  au- 
thority, there  seeming  to  be  no  conflict  of 
opinion  on  the  question  here  presented.  It  is 
clear  the  superior  court  had  jurisdiction. 

The  plaintiff  and  appellee  is  a  foreign  cor- 
poration, but  has  not  complied  with  the  stat- 
utes of  Arizona  relating  to  foreign  corpora- 
tions ''which  shall  carry  on  any  business,  en- 
terprise or  occupation  in  this  state."  It  is 
contended,  therefore,  that  it  was  disqualified 
to  act  as  trustee  in  connection  with  the  mort- 
gage sought  to  be  foreclosed,  and  cannot, 
therefore,  maintain  this  action.  Ordinarily 
an  intervener  must  take  the  suit  as  he  finds  it, 
and  is  not  in  a  position  to  interpose  dilatory 
pleas  or  plead  exceptions  going  to  a  dismiRsal 
of  the  suit.  Kenner  v.  HolHday,  19  La.  154 ; 
Cahn  V.  Ford,  42  La.  Ann.  965,  8  So.  477; 
Charleston,  etc.  R.  Co.  v.  Pope,  122  Ga.  577, 
50  S.  E.  374;  Seaboard  Air  Line  Ry.  v. 
Knickerbocker  Trust  Co.  125  6a.  463,  54  S.  E. 
138;  Booth  v.  State,  131  Ga.  750,  63  S.  E. 
502.     But,  waiving  the  question  whether  the 
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present  intervener  is  in  a  different  situation 
and  has  such  power  by  reason  of  being  a  trus- 
tee in  bankruptcy,  and  also,  if  he  has  such 
power,  whether  the  question  has  properly 
been  raised,  there  is  no  merit  in  the  conten- 
tion. There  must  of  necessity  be  a  great 
diversity  and  conflict  of  [60]  opinion  on  this 
subject,  owing  to  the  marked  differences 
in  the  statutory  provisions  of  the  several 
states. 

The  court  below  made  the  following  find- 
ings of  fact,  to  wit : 

"Plaintiff  has  not  at  any  time  complied 
with  any  of  the  statutes  of  Arizona  applica^ 
ble  to  foreign  corporations  desiring  to  trans- 
act business  therein,  either  by  filing,  record- 
ing or  publishing  its  articles  of  incorpora^ 
tion,  or  by  the  appointment  of  any  resident 
st-atutory  agent  upon  whom  process  might  be 
served. 

''Except  by  filing  and  prosecuting  this  ac- 
tion, plaintiff  herein  has  transacted  no  busi- 
ness within  the  territory  or  state  of  Arizona, 
The  trust  deed  herein  foreclosed  was  accepted, 
executed  and  acknowledged  by  plaintiff  in  the 
city  of  New  York,  and  thereafter  recorded  by 
defendant  in  Arizona,  said  trust  deed  having 
been  executed  and  acknowledged  by  defendant 
within  the  territory  of  Arizona.  At  or  before 
the  filing  of  this  action,  plaintiff  had  not  ae- 
cepted  any  other  trusts  in  relation  to  prop- 
erty situated  in  Arizona.  Except  in  connec- 
tion with  the  prosecution  of  this  acti<m,  it  has 
never  had  an  agent  or  representative  in  Ari- 
zona, nor  has  it  maintained  any  office  or  place 
of  business  therein.  The  certificates  of  stock 
described  in  the  supplemental  agreement  were 
delivered  to  and  received  by  plaintiff  at  its 
office  and  place  of  business  in  the  city  of  New 
York,  state  of  New  York,  in  which  city  and 
state  defendant  also  maintains  an  office. 

"All  acts  performed  by  plaintiff  in  connec- 
tion with  the  mortgage  .herein  sought  to  be 
foreclosed  were  performed  at  the  city  of  New 
York.  After  the  filing  of  this  action  and  at 
its  said  office  in  New  York,  plaintiff  accepted 
appointment  as  trustee  under  three  other 
trust  deeds  or  mortgagee  of  real  estate  situ- 
ate in  Arizona,  in  two  of  which  it  continues 
to  act  as  such  trustee.  It  has  not  transacted 
any  business  or  done  any  act  in  reference  to 
any  of  said  trusts  within  the  state  of  Ari- 
zona." 

The  Revised  Statutes  of  Arizona  of  1901 
provide : 

"909.  (Sec.  149.)  Any  company  incorpo- 
rated under  the  laws  of  any  other  state,  terri- 
tory or  foreign  country  which  shall  carry  on 
any  business,  enterprise  or  occupation  in  this 
territory  shall,  before  entering  upon,  doing 
or  transacting  such  business,  enterprise  or 
occupation  in  this  territory  shall,  before  en- 
tering upon,  doing  or  transacting  such  busi- 


ness, enterprise  or  occupation  in  this  terri- 
tory, file  a  certified  and  duly  authenticated 
copy  of  its  articles  of  incorporation  [61]  or 
charter  and  the  appointment  of  an  agent  as 
hereinafter  specified  with  the  secretary  of  the 
territory  and  the  county  recorder  in  each 
county  in  this  territory  in  which  such  busi- 
ness, enterprise  or  occupation  is  to  be  carried 
on,  and  shall  publish  at  least  six  times  in 
some  newspaper  published  in  each  of  the  coun- 
ties in  this  territory  in  which  such  business, 
enterprise  or  occupation  is  to  be  carried  on, 
a  copy  of  its  articles  of  incorporation,  and 
upon  the  expiration  thereof,  file  an  affidavit  in 
the  office  of  the  secretary  of  the  territory  stat- 
ing that  such  publication  has  been  made 
according  to  law.  This  section,  however,  shall 
not  apply  to  insurance  corporations." 

"911.  (Sec.  151.)  No  corporation  such  as 
is  mentioned  in  section  149  of  this  title  shall 
transact  any  business  whatsoever  in  this  terri- 
tory until  and  unless  it  shall  have  first  filed 
its  articles  of  incorporation  and  appointment 
of  an  agent  as  required  in  the  two  preceding 
sections,  and  every  act  done  by  it  prior  to  the 
filing  thereof  shall  be  utterly  void." 

All  of  the  acts  of  every  foreign  corporation, 
whether  it  carry  on  a  business  in  Arizona  or 
elsewhere,  are  not  denounced  by  the  law,  but 
"no  corporation  such  as  is  mentioned  in  sec- 
tion 149  of  this  title  shall  transact  any  busi- 
ness whatsoever  in  this  territory  (state)" 
until  it  has  done  certain  things  enumerated 
in  the  statute.  And  not  every  act  done  by 
any  foreign  corporati(m  prior  to  doing  the 
things  required  by  the  law  of  Arizona  is  void, 
but  every  act  done  by  a  foreign  corporation 
such  as  ie  mentioned  in  paragraph  909,  suprOy 
which  shaU  transact  any  business  tckatsoever 
in  this  territory  (state)  is  the  wording  of  the 
law.  The  corporations  referred  to  are  plainly 
restricted  to  'any  company  incorporated  un- 
der the  laws  of  any  other  state,  territory  or 
foreign  country  ichich  shall  carry  on  any  husi' 
ness,  enterprise  or  ocowpaiUm  m  this  torrid 
tory    {state)" 

In  order  to  invoke  the  provisions  of  said 
paragraph  911,  it  is  clear  that  it  must  first 
be  shown  that  the  corporation  sought  to  be 
disqualified  is  one  carrying  on  a  business, 
enterprise,  or  occupation  in  this  state.  In  the 
face  of  the  finding  of  the  court  that  the 
appellee  has  never  done  any  act  whatever  in 
this  state  or  had  any  agent  whatsoever  at  any 
time  here,  except  the  bringing  of  this  suit 
and  the  employment  of  attorneys  to  cououct 
the  same,  it  is  difficult  to  understand 
[62]  how  the  appellee  comes  within  the  elsss 
of  corporations  restricted.  Hie  prosecution 
of  a  suit  in  the  courts  of  this  state  is  not 
carrying  on  a  business,  enterprise  or  occups- 
tion  in  this  state  within  the  plain  meaning 
of  the  statutory  provision.    19  Oft.  1279  and 
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1280,  where  numerous  authorities  in  support 
of  the  text  are  cited. 

*  In  accepting  the  trust  and  executing  the 
trust  deed  and  receiving  the  stock  certificates 
in  New  York  it  was  not  violating  any  law  of 
Arizona.  Allgeyer  y.  Louisiana,  165  U.  S. 
578,  41  U.  S.  (L.  ed.)  832,  17  S.  Ct.  427; 
Toledo  Traction,  etc.  Co.  v.  Smith,  205  Fed. 
643;  Mannington  v.  Hocking  Valley  K.  Co. 
183  Fed.  133. 

"The  better  view  seems  to  be  that  the  citus 
of  a  contract,  for  the  purpose  of  determining 
the  application  of  the  statutes  excluding  or 
imposing  conditions  or  restrictions  upon  for- 
eign corporations,  is  not  the  place  where  it  is 
formally  written,  but  the  place  where  it  is 
delivered  and  accepted."    19  Cyc.  1309. 

Even  if  the  prosecution  of  this  suit  could 
be  considered  as  an  act  of  business,  it  has 
been  held  by  the  supreme  court  of  the  terri- 
tory that  a  single  act  does  not  constitute  a 
transaction  of  business  in  Arizona  within  the 
meaning  of  the  statute.  Babbitt  y.  Field,  6 
Ariz.  6,  52  Pac.  775.  In  Alabama,  where  the 
laws  are  particularly  stringent  in  relation 
to  foreign  corporations  doing  business  in  that 
state,  and  where  a  single  act  may  come  within 
the  inhibition  of  the  law,  the  supreme  court 
has  distinguished  between  doing  business  or 
carrying  on  or  engaging  in  business  generally, 

''The  phrase,  'doing  any  business,'  is  more 
comprehensive  in  meaning  than  the  carrying 
on,  or  engaging  in  business  generally,  which 
involves  the  idea  of  continuance,  or  the  repe- 
tition of  like  acts."  Farrior  v.  New  England 
Mortg.  Security  Co.  88  Ala.  275,  7  So.  200. 

Our  statute  restricts  the  disqualificMion 
to  any  foreign  corporation  which  shall  carry 
on  any  business,  enterprise  or  occupation  in 
this  state,  involving  ike  idea  of  continuation 
and  repetition  of  the  acts,  and  it  is  the  act  of 
such  a  corporation  only  that  is  within  the 
purview  of  the  law.  There  is  a  marked  differ- 
ence in  doing  an  act  of  business  and  carrying 
on  or  pursuing  a  business,  enterprise  or  occu- 
pation in  this  state.  The  former  is  much 
more  restricted  than  the  latter,  [63]  which 
indicates  some  permanency  or  durability, 
something  more  than  a  single,  temporary,  or 
spasmodic  undertaking.  Words  and  Phrases, 
Second  Series,  vol.  1,  p.  533,  "Business — For- 
eign Corporation;"  Simmons-Burks  Clothing 
Co.  v.  Linton,  90  Ark.  73,  117  S.  W.  775,  777 ; 
Ammons  y.  Brunewick-Balke-CoUender  Co. 
141  Fed.  670,  575,  72  C.  C.  A.  614.  One 
cannot  fail  to  observe  that  the  constitutional 
and  statutory  provisions  of  those  states  cited 
by  appellant  are  more  restrictive  than  the 
laws  of  Arizona  now  in  question.  Obviously 
the  reasonable  construction  of  the  Arizona 
statute  is  not  merely  the  beginning  of  any 
business,  enterprise  or  occupation  which  ren- 
ders  every   act  of   the   foreign   corporation 


which  has  not  complied  with  the  law  void, 
but  it  involves  the  idea  of  the  pursuit  of  it, 
or  carrying  on  the  business,  enterprise  or 
occupation  by  such  a  corporation  in  this  state 
which  makes  the  act  of  transacting  business 
by  such  a  corporation  a  violation  of  the  law. 

The  real  parties  in  interest  are  the  bond- 
holders, who  advanced  large  sums  of  money 
on  the  faith  of  the  bonds  and  mortgage  sought 
to  be  foreclosed.  And .  the  suit  was  brought 
by  appellee,  as  the  trustee  of  an  express  trust, 
for  the  benefit  of  the  bondholders.  The  trus- 
tee of  an  express  trust  is  authorized  by  stat- 
ute to  bring  an  action,  and  is  one  of  the  ex- 
ceptions to  the  requirement  that  an  action 
shall  be  brought  in  the  name  of  the  real  party 
in  interest.  Any  of  the  bondholders  could 
have  brought  the  suit,  or  the  court  could  it- 
self have  selected  a  trustee  for  that  purpose. 
Even  had  the  trustee  been  disqualified,  its  dis- 
qualification would  not  render  the  securities 
of  the  bondholders  void,  nor  would  any  act 
by  which  such  bondholders  advanced  the  loan 
and  received  their  securities  be  a  violation  of 
the  law  because  the  trust  deed  was  executed 
In  New  York  by  a  trustee  who  had  not  com- 
plied with  the  laws  of  Arizona  relating  to 
foreign  corporations  engaged  in  carrying  on 
any  business  here.  A  court  of  equity  would 
have  ample  power  to  give  them  their  remedy 
to  which  they  are  entitled  under  the  law. 
Even  if  the  objection  «rged  here  to  the  dis- 
qualification of  the  trustee  to  act  could  have 
been  sustained,  such  a  disposition  of  the  mat- 
ter would  not  deprive  the  real  parties  in  in- 
terest of  all  remedy  to  enforce  their  securities. 
It  would  prove  at  most  but  dilatory,  and  its 
only  effect  would  have  been  to  substitute  one 
plaintiff  for  [04]  another,  and  an  entry  of 
judgment  according  to  the  law  and  facts. 
Farmer's  Loan,  etc.  Co.  y.  Lake  St.  El.  R.  Co. 
173  111.  439,  51  N.  E.  65;  Morse  v.  Holland 
Trust  Co.  184  111.  256,  56  N.  E.  369 ;  Farmers' 
Loan,  etc.  Co.  v.  Chicago,  etc.  K.  Co.  68  Fed. 
412. 

It  is  urged  that  the  mortgage  given  to 
secure  the  bonds  in  suit  is  a  nullity,  for  the 
reason  that  the  bonds  are  not  direct,  fixed, 
unconditional  obligations,  but  only  contin- 
gent liabilities  payable  out  of  the  net  surplus 
earnings  of  the  copper  company.  On  this 
point  the  case  of  Synnott  v.  Tombstone  Con- 
sol.  Mines  Co.  207  Fed.  544,  125  C.  C.  A.  596, 
and  on  rehearing,  208  Fed.  251,  125  C.  C.  A. 
451,  is  the  only  case  cited,  but  cited  as  one 
persuasive  because  of  the  similarity  of  the 
bonds  there  with  those  here.  In  that  case 
the  company  was  bankrupt,  and  Synnott,  for 
himself  and  others,  filed  a  claim  against  the 
bankrupt  based  upon  461  special  contract 
bonds  of  the  face  value  of  $439,065,  with  in- 
terest. That  special  contract  bond  provided 
for  a  retirement  fund  and  an  interest  fund 
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and  the  company  agreed  to  pay  the  principal 
and  interest  from  said  retirement  fund  and 
interest  fund  respectively,  created  and  main- 
tained out  of  the  net  surplus  earnings  of  the 
company  as  hereinafter  stipulated,  but  not 
otherwise.     It  stipulated  for: 

"'Clause  11.  .  ,  .  (b)  An  interest  fund, 
which,  in  the  opinion  of  the  board  of  com- 
mittee, shall  be  sufficient  to  promptly  meet 
and  pay  the  semi-annual  interest  payments 
on  all  bonds  outstanding  and  unpaid,  but 
which  fund  shall  not  exceed  at  any  one  time 
the  sum  of  ninety  thousand  ($90,000)  dol- 
lars; it  being  hereby  expressly  agreed  and 
understood  that  no  payment  of  interest  is 
promised  or  shall  be  made  hereunder,  except 
from  and  out  of  the  interest  fund,  in  this 
clause  named,  and  that  said  fund  shall  be 
created  and  maintained  solely  from  the  sur- 
plus earnings  of  the  company  as  herein  set 
forth  and  not  otherwise. 

''  '(c)  A  retirement  fund,  from  which  shall 
be  paid  from  time  to  time  the  installment 
coupons  attached  to  all  bonds  issued  and  sold, 
and  to  which  shall  be  transferred  all  net  sur- 
plus earnings  of  the  company  not  required  for 
the  creation  and  maintenance  of  the  special 
funds  hereinbefore  named,  or  for  the  pay- 
ment of  dividends  upon  the  stock  of  the  com* 
pany,  which  stock  dividends  shall  not  be 
cumulative,  [65]  and  shall  not  exceed  four 
per  centum  per  annum,  until  such  time  as  all 
bonds  issued  by  the  company  shall  have  beedr 
paid  and  redeemed.' " 

It  provided: 

"'Clause  Vn.  It  is  expressly  agreed  and 
understood  by  the  holder  of  this  bond  that 
the  obligation  hereby  created  is  solely  against 
the  company  as  such,  and  is  only  against  the 
retirement  fund  created  from  the  surplus 
earnings  of  the  company,  as  hereinbefore 
stipulated.     .    .     . 

"'Clause  VIII.  This  bond  is  authorized, 
sold,  issued,  purchased,  and  accepted  upon 
the  terms  and  conditions  hereinbefore  stated, 
and  none  other,  and  no  officer,  agent,  or  other 
representative  of  the  company  shall  have  the 
power  to  waive  or  modify  any  provision  or 
condition  of  this  agreement,  or  to  add  any 
other  provision  or  condition  thereto.' '' 

The  referee  in  bankruptcy  disallowed  the 
claim  on  the  ground  that  the  bonds  constitut- 
ed contingent  and  not  fixed  liabilities  of  the 
bankrupt.  On  appeal  to  the  district  court 
of  the  United  States  the  decision  of  the  ref- 
eree was  affirmed  and,  on  a  further  appeal  to 
the  circuit  court  of  appeals,  the  judgment  of 
the  district  court  was  affirmed.  In  denying 
a  petition  for  a  rehearing  the  circuit  court  of 
appeals  observed: 

"The  case  showing  that  there  never  were 
any  surplus  earnings  of  the  company,  and 
that,    as   a   consequence,   the   funds,    out   of 


which  the  instruments  expressly  declared 
both  principal  and  interest  thereof  was  only 
payable  were  never  created,  we  regard  it  ae 
too  clear  for  argument  that  there  has  never 
been  any  fixed  liability  of  the  company  in 
question  absolutely  owing  to  the  holders  of 
any  of  the  so-called  bonds.  The  marvel  to  u» 
is  that  such  instruments  with  such  terms  and 
conditions  could  have  found  a  purchaser 
other  than  such  persons  as  were  willing  to 
take  chances  on  a  mining  venture,  such  as 
this  project  evidently  was  in  its  every  fea- 
ture." 

.  There  is  an  utter  dissimilarity  between  the 
terms,  provisions  or  conditions  of  the  bonds 
in  that  case  and  those  in  suit.  It  is  true 
that  each  class  of  bonds  is  denominated 
"special  contract  bonds,"  but  in  the  similarity 
of  the  name  the  likeness  of  one  with  the  other 
ends.  The  likeness  of  the  Puritan  with  the 
blackleg  may  be  said  to  exist  because 
[66]  each  is  of  the  genus  man,  bnt  in  their 
features,  conduct,  feelings  and  liabits  of 
thought,  in  their  sympathies,  loves  And  ha- 
treds, each  in  his  kind  is  distinct  and  dif- 
ferent, one  from  the  other.  Here,  the  bonds 
do  provide  for  a  retirement  fund  and  an  in- 
terest fund  created  from  the  surplus  earnings 
of  the  company  and  out  of  which  the  prin- 
cipal and  interest  is  to  be  paid,  but  only 
until  a  default  therein  occurs.  Upon  a  de- 
fault occurring,  however,  the  bonds,  by  ex- 
press stipulation,  were  absolutely  and  un- 
conditionally an  obligation  of  the  company, 
enforceable  against  the  entire  mortgaged 
property  through  the  medium  of  a  foreclosure 
suit,  the  appointment  of  a  receiver  by  the 
court  for  the  trust  property,  and  a  sale  of 
the  property;  the  principal  and  interest  of 
the  bonds,  and  the  costs  and  expenses  of  the 
pioceedings  to  be  paid  out  of  the  proceeds 
of  the  sale.  It  is  as  clear  that  there  is  a 
fixed  liability  of  the  defendant  company  ab- 
solutely owing  to  the  holders  of  the  special 
contract  bonds  in  suit,  as  it  is  "too  clear  for 
argument  that  there  has  never  been  any  fixed 
liability  of  the  company  in  question  absolute- 
ly owing  to  the  holders  of  any  of  the  so-called 
bonds"  involved  In  the  proceeding  in  the  fed- 
eral court,  supra. 

Complaint  is  made  that  there  was  no  consid- 
eration for  the  assignment  which  the  defend- 
ant company  made  to  appellee  of  the  shares 
of  stock  of  the  railroad  and  smelting  com- 
pany. The  assignment  mentions  and  acknowl- 
edges the  receipt  of  a  consideration  of  %l, 
"and  for  •  .  •  other  valuable  considera- 
tions moving  from  the  trustee  and  from  the 
bondholders  to  the  company,  the  receipt  of 
which  are  also  acknowledged,"  and  mentions 
the  assignment  as  "additicmal  collateral  to 
secure  the  payment  of  the  principal  and  ia- 
terest"  of  the  bonds  issued  and  outstanding 
under  the  mortgage.     The  court  found  as  a 
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faet,  and  the  finding  is  not  attacked  nor  is 
there  evidence  in  the  record  to  contradict  it, 
that  the  shares  of  the  railroad  company  and 
the  shares  of  the  smelting  company  by  proper 
certificates  were  duly  registered,  assigned 
and  delivered  to  appellee,  and  have  remained 
•exclusively  in  its  possession,  as  additional 
collateral  to  secure  the  principal  and  interest 
of  the  bonds. 

It  is  apparent  frcxn  the  recitals  in  the  in- 
^trument  of  assignment,  and  also  from  the 
findings  of  fact,  that  the  real  consideration 
was  the  existing  indebtedness  of  the  copper 
{67]  company;  the  assignment  being  execut- 
ed for  the  purpose  of  further  securing  the 
bondholders  in  the  payment  of  the  bonds 
which  had  previously  been  issued.  Shares 
of  stock  as  evidenced  by  a  proper  certificate 
showing  the  ownership  thereof  have  many,  if 
not  all,  the  elements  of  negotiability.  The 
cases  dealing  with  negotiable  instruments  are 
sufficiently  analogous  in  principle  to  be  re- 
^rded  as  authorities  for  the  conclusion  that 
an  antecedent  debt  is  sufiicient  to  support  a 
pledge  of  stock  as  collateral  security.  Wheth- 
er an  antecedent  debt  is  sufficient  to  consti- 
tute a  holding  for  value  of  collateral 
negotiable  paper  is  a  question  upon  which 
there  is  much  learning  in  the  books  and  con- 
siderable confiiet  of  authority.  This  conflict 
has  arisen  by  reason  of  the  great  authority 
of  Chancellor  Kent,  who  wrote  the  decision 
in  Bay  v.  Coddington,  5  Johns.  Ch.  (N.  Y.) 
•54,  9  Am.  Dec.  268,  affirmed  20  Johns.  (N. 
Y.  037,  11  Am.  Dec.  342,  wherein,  owing  to 
peculiar  circumstances  in  that  case,  an  ex- 
ception is  introduced  in  the  general  rule  of 
law  governing  negotiable  paper  tq  the  effect 
that  a  party  taking  a  negotiable  instrument 
as  collateral  security  for  a  pre-existing  debt 
is  not  a  holder  for  value,  but  is  in  privity 
with  the  first  holder  and  affected  by  all  that 
will  affect  him.  To  become  a  holder  for  value 
ho  must  receive  it  "not  only  without  notice, 
but  in  the  course  of  business,  and  for  a  fair 
and  valuable  consideration,  given  or  allowed, 
on  his  part,  on  the  strength  of  that  identical 
paper."  A  full  discussion  of  the  doctrine 
announced  and  the  conflict  of  authority  would 
be  superfluous. 

In  Swift  V.  Tyson,  16  Pet.  1,  19,  10  U.  S. 
<L.  ed.)  865,  Mr.  Justice  Story,  speaking 
for  the  supreme  court  of  the  United  States, 
took  a  different  view  of  the  matter  from  the 
doctrine  announced  in  Bay  v.  Coddington, 
and  declined  to  be  concluded  by  the  decisions 
of  state  courts  which  had  adopted  the  rule 
laid  down  in  that  case.  Mr.  Justice  Story 
held  to  the  view  that  the  holder  of  negotiable 
paper  transferred  merely  as  collateral  secur- 
ity for  an  antecedent  debt  is  a  holder  for 
value.  The  utterance  of  this  distinguished 
author  and  jurist,  to  the  effect  that  a  pre- 
existing debt  is  a  sufficient  consideration  for 


a  pledge  of  negotiable  collaterals,  was  perhaps 
a  dictum  in  Swift  v.  Tyson,  but  has  since 
been  repeatedly  adhered  to  by  that  court  in 
cases  where  a  decision  on  the  question  was 
necessary  to  the  judgment  rendered.  The 
court  in  that  case  considered  [68]  itself  called 
upon  ''to  ascertain,  upon  general  reasoning 
and  legal  analogies,  what  is  the  true  exposi- 
tion of  the  contract  or  instrument,  or  what 
is  the  just  rule  furnished  by  the  principles  of 
commercial  law  to  govern  the  case,  .  .  . 
the  true  interpretation  and  effect  whereof  are 
to  be  sought,  not  in  the  decisions  of  the  local 
tribimals,  but  in  the  general  principles  and 
doctrines  of  commescial  jurisprudence." 

The  utterance  of  Mr.  Justice  Story  has 
taken  deep  root,  and  the  supreme  court  of 
the  United  States  has  subsequently  uniformly 
held  in  accordance  with  it,  sustaining  the  rule 
as  one  which  puts  on  the  circulation  of  com- 
mercial paper  as  little  restraint  as  possible, 
and  therefore  more  reasonable  and  practi- 
cable. Oates  V.  Montgomery  First  Nat.  Bank, 
100  U.  S.  239,  25  U.  S.  (L.  ed.)  580;  Brook- 
lyn City,  etc.  R.  Co.  v.  National  Bank,  102  U. 
S.  14,  26  U.  S.  (L.  ed.)  61;  American  File  Co. 
V.  Garrett,  110  U.  S.  288,  28  U.  S.  (L.  ed.) 
149,  4  S.  Ct.  90. 

It  is  to  be  noted  that  even  Chancellor  Kent, 
the  author  of  the  opinion  in  Bay  v.  Codding- 
ton, in  his  Commentaries,  volume  3,  page  81, 
note  (b),  says: 

"Mr.  Justice  Story  on  Promissory  Notes, 
p.  215,  note  1,  repeats  and  sustains  the  de- 
cision in  Swift  V.  Tyson;  and  I  am  inclined 
to  concur  in  that  decision,  as  the  plainer  and 
better  doctrine.  The  decision  in  William  v. 
Little,  11  N.  H.  66,  is  to  the  same  effect,  and 
Chief  Judge  Parker  sustained  the  decision 
with  force." 

Following  the  doctrine,  the  supreme  court 
of  Indiana  says: 

"On  a  subject  of  such  general  importance, 
and  concerning  which  there  cannot  properly 
be  a  local  rule,  and  in  which  the  commercial 
world  has  a  common  interest,  uniformity  and 
certainty  of  decision  are  greatly  to  be  de- 
sired; and  since  the  highest  tribunals  in  this 
country  and  In  England  are  ruling  in  har- 
mony upon  the  point,  a  state  court  can^hardly 
be  justified  in  adopting  if,  indeed,  in  adhering, 
to,  a  different  rule."  Straughan  v.  Fairchild, 
80  Ind.  698. 

See  also  Spencer  ▼.  Sloan,  108  Ind.  183, 
68  Am.  Rep.  35,  9  N.  E.  150;  Citizens'  Nat. 
Bank  v.  Greensburg  Third  Nat.  Bank,  19  Ind. 
App.  69,  49  N.  E.  171;  National  Exch.  Bank 
V.  Berry,  21  Ind.  App.  261,  52  N.  E.  104. 

Citing  a  great  many  authorities,  Mr.  Jones 
says: 

"The  rule  upon  this  subject  having  the 
preponderance  of  authority  and  resting  upon 
the  better  reasons  is,  that  a  person  [69]  to 
whom   negotiable    paper    is    indorsed    before 


1246 


CITE  THIS  VOL.  ANIT.  CAS.  1818E. 


maturity,  as  collateral  security,  is  a  bona  fide 
holder  for  value,  although  he  receive  it  as 
security  for  an  existing  debt.  The  English 
decisions  seem  to  be  unaninraus  in  holding 
tbat  current  negotiable  paper,  taken  as  col- 
lateral security  for  a  prior  debt,  is  taken  for 
value,  and  in  the  usual  course  of  business. 
Lord  Campbell,  in  giving  the  opinion  in 
Poirier  v.  Morris,  2  El.  &  Bl.  89,  75  E.  C.  L. 
89,  17  Jur.  1116,  22  L.  J.  Q.  B.  313,  1  W. 
E.  349,  said:  There  is  nothing  to  make  a 
difference  between  this  and  the  common  case 
where  a  bill  is  taken  as  security  for  a  debt 
due,  and  in  that  case  an  antecedent  debt  is  a 
sufficient  consideration.' "  Jones  on  Collater- 
al  Securities,  sec.  Ill,  and  notes. 

That  a  creditor  who  has  paid  no  new  con- 
sideration on  the  strength  of  the  particular 
paper  does  not  take  it  in  the  ordinary  course 
of  business  and  is  not  injured  by  an  impeach- 
ment of  his  title  to  it,  the  supreme  court  of 
the  United  States,  In  opposition,  speaking 
through  Mr.  Justice  Harlan,  says: 

''The  transfer  of  negotiable  paper  as 
security  for  antecedent  debts  constitutes  a 
material  and  an  increasing  portion  of  the 
commerce  of  the  country.  Such  transactions 
have  become  very  common  in  financial  circles. 
They  have  grown  out  of  the  necessities  of 
business,  and,  in  these  days  of  great  com- 
mercial activity,  they  contribute  largely  to 
the  benefit  and  convenience  both  of  debtors 
and  creditors."  Brooklyn  City,  etc.  R.  Co.  v. 
National  Bank,  102  U.  S.  14,  26  U.  S.  (L. 
ed.)  61,  supra. 

And  Mr.  Justice  Story,  in  Swift  v.  Tyson, 
supra,  observed: 

"And  why,  upon  principle,  should  not  a 
pre-existing  debt  be  deemed  such  a  valuable 
consideration?  It  is  for  the  benefit  and  con- 
venience of  the  •commercial  world,  to  give  as 
wide  an  extent  as  practicable  to  the  credit 
and  circulation  of  negotiable  paper,  that  it 
may  pass  not  only  as  security  for  new  pur- 
chases and  advances,  made  upon  the  transfer 
thereof,  but  also  in  payment  of,  and  as  secu- 
rity for,  pre-existing  debts.  The  creditor 
is  thereby  enabled  to  realize  or  to  secure  his 
debt,  and  thus  may  safely  give  a  prolonged 
credit,  or  forbear  from  taking  any  legal  steps 
to  enforce  his  rights.  The  debtor  also  has 
the  advantage  of  making  his  negotiable  secu- 
rities of  equivalent  value  to  cash.  But 
establish  the  opposite  conclusion,  that  n^o- 
tlable  paper  cannot  be  applied  in  payment  of, 
or  as  security  for,  pre-existing  debts,  without 
letting  in  all  the  equities  between  the  original 
and  antecedent  parties,  and  the  [70]  value 
and  circulation  of  such  securities  must  be 
estfcntially  diminished,  and  the  debtor  driven 
to  the  embarrassment  of  making  a  sale  there- 
of, often  at  a  ruinous  discount,  to  some  third 
person,  and  then,  by  circuity,  to  apply  the 
proceeds  to  the  payment  of  his  debts." 


Further  attention  to  the  subject  may  be 
arrested,  however,  by  referring  to»the  nego- 
tiable instruments  acts  of  many  of  the  states, 
enacted  to  promote  a  uniform  rule  by  provid- 
ing that:  "Any  antecedent  or  pre-existing 
debt  constitutes  value."  See  paragraph  3328. 
Revised  Statutes  of  Arizona  of  1901,  and 
carried  forward  as  paragraph  4170,  Revised 
Statutes  of  Arizona  o£  1913.  The  existing 
indebtedness  of  the  eopper  company  was  a 
sufficient  consideration  to  support  a  delivery 
in  pledge  of  the  shares  of  stock  as  collateral. 

It  is  said  that  "the  so-called  assignment 
or  chattel  mortgage  was  never  acknowledged 
or  recorded  as  required  by  the  laws  of  Ar- 
izona, and  did  not  contain  the  affidavit  of 
mortgagor  and  mortgagee."  These  questions 
are  first  sought  to  be  raised  on  appeal;  it 
does  not  appear  that  they  were  raised  in  the 
lower  court.  In  the  first  place,  the  provision 
in  the  law  requiring  a  chattel  mortgage  to 
be  acknowledged  is  not  pointed  out,  and  in 
the  second  place,  even  if  it  was  not  recorded, 
it  is  valid  and  binding  between  the  parties. 

The  instrument  of  assignment  was  executed 
long  before  the  amendment  of  June  25,  1910 
(1  Fed.  St.  Ann.  [2d  ed.]  115)  to  the  bank- 
ruptcy act.  Prior  to  this  amendment,  wheth- 
er the  instrument  be  regarded  as  a  chattel 
mortgage  or  other  lien,  conceding  that  it  may 
be  void  as  to  creditors  for  want  of  recorda- 
tion, the  trustee  in  bankruptcy  is  bound  by 
it  as  tl^e  bankrupt  was.  Hewit  v.  Berlin 
Mach.  Works,  194  U.  S.  296,  48  U.  S.  (L.  ed.i 
986,  24  S.  Ct.  690;  York  Mfg.  Co.  v.  Cassell, 
201  U.  S.  344,  50  U.  S.  (L.  ed.)  782,  26 
8.  Ct.  481.  And  in  Holt  v.  Henley,  232  U.  S. 
637,  58  U.  S.  (L.  ed.)  767,  34  S.  Ct.  459, 
it  was  held  that  the  amendment  of  1910  did 
not  affect  any  contract  executed  before  its 
adoption. 

Again,  the  questione  ignore  the  plain  Ian* 
guage  of  the  instrument  of  assignment  itself. 
That  it  is  a  pledge  of  the  stock  as  collateral 
security,  and  not  a  chattel  mortgage,  is  be- 
yond question: 

"Though  the  title  must  be  conveyed  to  con- 
stitute a  mortgage,  yet  the  transaction  is  not 
necessarily  a  mortgage  because  [71]  the  title 
is  conveyed.  There  is  a  qualification  of  the 
general  distinction  between  &  mortgage  and  a 
pledge  that  a  mortgage  is  a  transfer  of  title, 
while  a  pledge  is  a  mere  lien,  with  respect 
to  choses  in  action;  for  in  most  cases  these 
cannot  be  pledged  without  transferring  the 
title.  .  .  .  'Thus,  a  transfer  of  stock  may 
be  absolute,  but  still  if  its  object  and  char- 
acter are  qualified  and  explained  by  a  con- 
temporaneous paper  which  forms  a  part  of 
the  contract,  and  declares  it  to  be  a  deposit 
of  the  stock  as  collateral  security  for  the 
payment  of  a  loan,  and  there  be  nothing  in 
the  contract  to  work  a  forfeiture  of  the  right 
to  redeem  or  otherwise  defeat  it,  except  by  a 
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lawful  fiale  under  the  power  expressly  con- 
ferred in  the  agreement,  the  transaction  will 
be  regarded  as  a  pledge.  It  is  also  well  said 
that  here,  as  in  other  cases,  the  Intention  of 
the  parties  and  the  real  effect  of  their  agree- 
ment are  to  be  considered  and  respected  in  its 
enforcement;  the  purport  and  substance  of 
the  contract  determines  whether  it  shall  be 
considered  a  mortgage  or  a  pledge/"  Jones 
on  Collateral  Securities,  |  9.  ' 

The  transfer  of  the  title  of  incorporeal 
property  is  generally  an  essential  part  of  the 
delivery  of  it  in  pledge,  and  if  there  is  doubt 
whether  it  is  a  pledge  or  a  mortgage,  the  law 
favors  the  conclusion  that  the  transaction  is 
a  pledge.    Id.  §  14. 

Though  it  appears  to  have  been  recorded, 
but  irrespective  of  this,  the  contention  that 
the  deed  of  trust  covering  a  tract  of  land  and 
a  number  of  mill  sites  situate  in  Pinal  county 
was  never  recorded  in  that  county  may  be 
disposed  of.  The  case  of  Cooper'  Grocery  Co. 
▼.  Park,  134  C.  C.  A.  64,  218  Fed.  42,  is  cited, 
but  that  case  is  not  in  point  because  it  deals 
with  a  deed  ol  trust  executed  l<mg  after  the 
amendment  of  June  25,  1010,  and  under  the 
doctrine  laid  down  in  Holt  v.  Henley,  232 
U.  S.  037,  68  U.  S.  (L.  ed.)  767,  84  S.  Ct. 
459,  the  bankrupt  eould  not  contest  on  that 
point.  Neither  may  the  trustee  in  bankruptcy 
who  occupies  his  shoes.  The  trustee  in  bank- 
ruptcy in  this  case  does  not  occupy  the  tech- 
nical position  of  a  "purchaser  for  value." 
Trustees  in  bankruptcy  acquired  the  rights, 
remedies  and  powers  of  a  lien  creditor  only 
since  the  amendment  of  19!I0,  and  the  amend- 
ment is  not  given  a  retroactive  effect. 

It  is  objected  that  the  court  foreclosed  the 
deed  of  trust  upon  a  tract  of  land  situate  in 
Pima  county,  because  the  deed  [72]  of  trust 
did  not  cover  the  land,  and  because  the  land 
had  never  been  used  by  the  copper  company 
in  connection  with  its  business.  The  assigned 
error  on  this  point  is  not  argued  further 
than  to  make  the  statement,  and  we  do  not 
see  how  it  well  could  be,  in  view  of  the  grant- 
ing clause  of  the  mortgage,  as  follows : 

"And  the  company  further,  by  these  pres- 
ents, does  sell,  assign  and  transfer,  unto  the 
trustee,  party  of  the  second  part,  its  suc- 
cessors and  assigns  forever;  all  and  singular, 
the  rights,  franchises,  licenses,  leases,  priv- 
ileges, options,  choses  in  action,  and  property 
of  every  kind,  real,  personal  and  mixed,  now 
owned  by  the  Company  or  which  may  here- 
after be  acquired  by  it  with  the  bonds  issued 
hereunder,  or  with  the  proceeds  thereof,  or 
otherwise." 

The  lower  court  found  that  this  property 
was  acquired  after  the  date  of  the  execution 
of  the  mortgage,  and  was  owned  by  the  com- 
pany when  the  foreclosure  suit  was  begun. 
The  granting  clause  of  the  mortgage  does  not 


restrict  it  to  property  used  in  connection  with 
the  -mines,  smelter  or  railroad,  and  in  the 
absence  of  any  such  restriction  there  can  be 
no  merit  in  the  objection  that  this  specific 
property  was  never  used  in  connection  witli 
the  operation  of  the  mines,  smelter  or  rail- 
road. 

The  appellant  applied  to  have  the  shares  of 
stock  of  the  smelting  company  and  railroad 
company  sold  in  separate  parcels.  It  appears 
that  when  this  application  was  made  the  ap- 
pellant had  taken  and  perfected  his  appeal 
to  this  court,  and  had  thereby  ousted  the 
superior  court  of  jurisdiction.  In  its  decree 
directing  a  sale  of  the  shares  of  stock  of  the 
smelting  company  and  the  railroad  company 
the  court  found  that  it  would  be  for  the  best 
interests  of  all  parties  concerned  to  have 
the  shares  of  stock  of  the  two  companies  sold 
together  in  one  parcel.    We  find  no  error  here. 

We  feel  called  upon  to  make  some  observa- 
tions concerning  the  abstract  of  record  pre- 
sented by  the  appellant  to  this  court.  Many 
portions  of  the  record  that  fairly  bear  upon 
the  solution  of  the  ten  assignments  of  error 
urged  were  omitted  therefrom,  which  were 
supplied  by  the  appellee  in  a  supplemental 
abstract.  It  is  the  duty  of  an  appellant  to 
furnish  this  court  with  an  abstract  which 
fairly  presents  all  portions  of  the  [73]  record 
whi<^  may  reasonably  bear  upon  the  merits 
of  the  appeal. 

Upon  an  appeal  to  this  court  the  presump- 
tion is  that  the  judgment  of  the  lower  court' 
is  correct,  and  to  overcome  this  presumption 
the  error  of  the  trial  court  must  be  specified, 
and  such  specification  of  error  must  be  accom- 
panied with  an  abstract  of  all  that  portion 
of  the  record  which  actuated  the  decision  on 
the  particular  point.  The  idea  is  not  to 
abstract  such  portions  of  the  record  only  as 
are  favorable  to  appellant's  contentions,  but 
the  function  of  the  abstract  is  to  enable  thin 
court  the  more  expeditiously  to  dispatch  its 
large  volume  of  business  by  presenting  therein 
such  portions  of  the  record,  and  such  portions 
only,  as  may  be  necessary *to  inform  the  court 
of  the  errors  relied  upon  without  an  investi- 
gation of  the  record  itself.  This  will  of 
course  .involve  some  skill  and  labdr  on  the 
part  of  counsel  to  incorporate  the  essentials 
in  the  abstract  without  a  useless  encumbrance 
of  it  with  nonessentials,  but  unless  the  ab- 
stract of  record  serves  a  purpose  of  aiding: 
the  court,  the  idea  which  originated  it,  the 
requirement  had  better  be  done  away  with 
entirely.  If  the  idea  is  that  it  is  the  duty 
of  this  court  to  go  through  the  entire  record 
of  the  case  and  direct  the  making  up  of  the 
abstract  of  the  record,  it  were  better  that 
we  dispense  with  that  consumption  of  time 
and  try  the  errors  upon  the  original  record. 
In  this  case  the  abstract  of  the  record  on  the 
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part  of  appellant  embraces  about  180  pages 
of  printed  matter,  and  appellee  has  thought 
ii  necessary  to  supply  its  deficiencies  by  sup- 
plemental  abstract  numbering  about  130 
pages,  the  result  being  that  in  order  to  fairly 
dc-termine  the  errors  relied  on  it  has  been 
necessary  to  go  from  one  abstract  to  the 
other  with  its  attendant  confusion  and  delay. 
This  is  a  burden  that  should  not  be  put 
upon  the  appellee,  nor  should  the  labor  be 
thrust  upon  the  court,  but  the  duty  rests 
with  the  appellant,  and  unless  he  presents  us 
with  an  abstract  fairly  informing  the  court 
of  the  errors  relied  upon,  that  is,  abstracting 
such  portions  of  the  record  as  are  necessary 
to  this  determination  without  the  necessity 
of  investigating  the  original  record  itself,  and 
the  appellee  does  not  supply  the  deficiencies, 
but  shows  to  the  court  the  default  of  appel- 
lant, the  assignment  of  errors  to  that  extent 
must  be  disregarded.  [74]  If  the  rule  re- 
quiring an  abstract  of  the  record  is  not  found- 
ed upon  convenience  and  necessity,  it  ought  to 
be  abolished.  Otherwise,  the  rule  ought  to  be 
observed,  and  the  preparation  of  the  abstract 
of  the  record  made  of  service  to  the  court, 
and  not  an  embarrassment  either  to  the  oourt 
or  to  the  appellee. 


There  appearing  to  be  no  reyersible  error, 
the  judgment  of  the  lower  oourt  is  in  all 
things  affirmed. 

Ross,  C.  J.,  and  Cunningham,  J.,  eoBcar. 

NOTE. 

It  is  held  in  the  reported  case  that  a  single 
transaction  does  not  constitute  the  "carrying 
on"  of  business  in  a  jurisdiction  by  a  foreign 
corporation,  the  court  in  that  ccmnection  dis- 
tinguishing between  statutes  which  forbid  the 
"carrying  on"  of  business  by  a  foreign  cor- 
poration and  those  which  forbid  the  "doing" 
of  business.  The  earlier  cases  are  discussed, 
with  specific  treatment  of  the  question  as  to 
single  or  isolated  acts,  in  the  notes  to  the 
following  cases:  J(^n  Deere  Plow  Co.  v. 
Wyland,  2  Ann.  Cas.  304;  Osborne  y.  Shil- 
ling, 11  Ann.  Cas.  310 ;  Hessig  Ellis  Drug  Co. 
y.  Sly,  Ann.  Cas.  1912A  ^1;  John  Deere 
Plow  Co.  y.  Agnew,  Ann.  Cas.  1913E  1145; 
and  Abbeville  Electric  Light,  etc.  Co.  y.  West- 
em  Electrical  Supply  Co.  85  Am.  St.  Rep. 
800,  914.  See  also  the  following  more  recent 
cases  reported  in  this  series:  Si.  Louis 
Southwestern  R.  Co.  v.  Alexander,  Ann.  Cas. 
1915B  77;  Standard  Fashion  Co^  T.  Cum- 
mings,  Ann.  Cas.  1916S  413. 
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incorporation  of  evidence  in  record — time  for  motion.    Plum  Trees  Lime  Co.  v.  Keeler 

(Conn.),  831. 
■    ■  necessity  of  settled  case  or  bill  of  exqeptions.    Paul  v.  Pye  (Minn.),  286. 

necessity  that  bill  of  exceptions  include  motion  for  new  trial.     In  re  Keene's  Estate 


(Mich.),  367. 

requisites  of  abstract.    Martin  v.  Bankers*  Trust  Co.  (Ariz.),  1240. 


See  also  Gnardlaas. 

APPORTIONMENT. 
See  Taxation;  Waters  and  Wateroonrses. 

AHBITRATION  AND  AWARD. 

Construction  contract — effect  of  award  of  arbitrators.  Parkersburg,  etc.  Sand  Co.  v.  Smith 
(W.  Va.),449. 

Contract  to  arbitrate — ^what  law  governs.  Aktieselskabet  Korn-og,  etc.  v.  Rederiaktiebolaget, 
etc.  (U.  S.),  491. 

Ships  and  shipping — effect  of  provision  in  charter  party  for  arbitration.  Aktieselskabet  Korn- 
og,  etc.  V.  Rederiaktiebolaget,  etc.  (U.  S.),  491. 
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ARCHITECTS. 
See  BoildiAs  Contraets. 

AUGUMENT  OF  COUNSEL 

Right  to  open  and  close — ^trial  of  issue  on  avowry.    McNeer  v.  l^orfleet  (Miss.),  436. 

ARMT  AND  NAVT. 

Military  camp — ^power  of  United  States  to  condemn  land — amount  of  compensation.  United 
States  y.  First  National  Bank  (U.  S.),  36.  Annotated 

ASSESSMENTS. 
See  Benefloial  Assooiatioiuu 

ASSIGNMENTS. 

Public  contracts — equitable  assignment — order  by  contractor  on  owner.  Wasco  County  v. 
New  England  Equitable  Ins.  Co.   (Ore.)   656. 

payments  withheld  until  acceptance — rights  of  assignee.     Wasco   CJounty   v.   New 

England  Equitable  Ins.  Co.  (Ore.),  656. 

Stock — assignment  of  stock — assignment  as  security — nature  of 'transaction.  Martin  y.  Bank- 
er* Trust  Co.  (Ariz.),  1240. 

• —  assignment  of  stock — ^pre-existing  indebtedness  as  sufficient  consideration.    Martin  y. 

Bankers'  Trust  Co.     (Ariz.),  1240. 

ASSUMPSIT. 

Quantum  meruit  count — necessity.     Parkersburg,  etc.  Sand  Co.  y.  Smith   (W,  Va.),  449. 
Right  to  waiye  tort  and  sue  in  assumpsit.    Parkersburg,  etc.  Sand  Co.  y.  Smith  (W.  Va.), 

449. 

See  also  Pleading. 

ATTACHED  PAPERS. 
See  Life  Insuranoe. 

ATTACHMENT. 

Dissolution  of  attachment — ^time  for  moving  for  dissolution.    Godefroy  v.  Hupp  (Wash.),  494. 
Leyy"  on  community  property — ^wife  as  necessary  party.    Godefroy  v.  Hupp  (Wash.),  494. 

ATTESTATION. 
See  WiUe. 

ATTORNEYS. 

Compensation — claims  against  federal  government — ^validity  of  regulatory  statute.    Newman 

V.  Moyere  (D.  C),  628. 
Dealings  /with  client — ^burden  of  proof  as  to  fairness  of  transaction.    Armstrong  y.  Morrow 

(Wis.),  1166. 

general  rule  as  to  validity  of  transaction  with  client.    Armstrong  y.  Morrow  (Wis.), 

1156. 

limitation  of  action  to  invalidate  transfer  to  attorney.    Armstrong  y.  Morrow  (Wis.), 

1156. 
Disbarment — grounds  for  disbarment — solicitation  of  employment.    Chreste  y.  CommonAvealth 

(Ky.),  122.  Annotated 

-  inherent  power  of  court  to  disbar.    Chreste  y.  Commonwealth  (Ky.),  122. 

procedure — ^answer  filed  under  mistake — new  trial.    Chreste  y.  Commonwealth  (Ky.), 

122. 

Lien — attorneys'   lien   act   superseded   by   federal   employers'   liability   act.     Dickinson    y. 
Stiles  (U.  S.),  601. 

AUTOMOBIIXS. 

Injury  by  automobile — contributory  negligence — guest  in  automobile.     Ayery  v.  Thompson 

(Me.),  1122.    , 
— — -  contributory  negligence — person  alighting  from  street  car.    Harris  y.  Johnson  (Cal.), 

660. 

homicide  by  negligent  operation — instructions  as  to    standard    of    care.      State,  v. 


Schaeffer   (Ohio),  1137. 
—  liability  of  owner  for  act  of  child  driving  family  automobile.    Hays  y.  Hogan  (Mo.), 
1127. 

liability  of  owner  to  person  riding  as  guest.     Avery  y.  Thompson    (Me.),  1122. 


Ownership — proof  of  ownership — conclusiveness  of  license  registry,  Kemp  y.  Elisha  (Eng.), 
730.  Annotated 

Bales — ^automobile  sales  agency  contract — construction.  Northwest  Auto  Co.  v.  Harmon 
(Fed.),  461. 
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AUTOMOBILES  —  ContiniiecU 

'Statutory  regulation — validity  of  statute  regulating  speed  of  automobile.     State  v.  Schaef- 

fer  (Ohio),  1137. 
validity  of  statute  requiring  stopping  on  signal.    Hays  v.  Hogan  (Mo.),  1127. 

AVERAGE  WEEKLT  EARNINGS. 
See  Workmen's  Oompensation  Aots* 

AVOWRY. 
See  Argrnment  of  ConnseL 

AWARD. 
See  Arbitration  and  Award* 


Title  of  bailor — right  of  bailee  to  deny.    Blacker  by  v.  Friend,  Crosby  &  Co.  (Minn.),  1199. 

Annotated 

BAIXOTS. 
See  Eleotions. 

BANANA  PEEUS. 
See  Streets  and  Highways* 

BANKBVPTOT. 

Chattel  mortgax^e  by  bankrupt — ^binding  efifect  on  trustee  in  bankruptcy.    Martin  v.  Bankers' 

Trust  Co.  (Ariz.),  1240. 
Hiffect  of  bankruptcy  proceeding — ^jurisdiction  of  state  court  to  foreclose  mortgage.    Martin 

v.  Bankers'  Trust  Co.  (Ariz.),  1240. 

See  also  Credit  Insurance. 

BENEFICIAL  ASSOCIATIONS. 

By-laws — ^waiver  of  by-law — rfeceipt  of  overdue  assessment.  Suits  v.  Order  of  United  Com- 
mercial Travelers    (Minn.),  508. 

Declarations  of  insured — ^admissibility  against  beneficiary.  Armstrong  v.  Modern  Woodmen 
of  America  (Wash.),  263. 

Recourse  to  courts — rights  of  members.  Most  Worshipful  United  Grand  Lodge,  etc.  v.  Lee 
(Md.),  1174.  AnnatcUed 

Reinstatement  of  member — ^waiver  of  provision  as  to  good  health.  Modern  Brotherhood  of 
America  Lodge  v.  Bailey  (Okla.),  744. 

Right  to  raise  rates — agreement  not  to  raise  rates — laches  of  member.  Hollingsworth  v. 
Supreme  Council   (N.  Oar.),  401. 

■ generally.    Hollingsworth  v.  Supreme  Council  (N.  Car.),  401. 

right  as  against  existing  member.    Hollingsworth  v.  Supreme  Council  (N.  Car.),  401. 

what  law  governs.    Hollingsworth  v.  Supreme  Council  (N.  Car.),  401. 

State  insurance  law — application  to  beneficial  association.  Hollingsworth  v.  Supreme  Coun- 
cil (N,  C^.),  401. 

Suspension  of  members — ^waiver.  Suits  v.  Order  of  United  Commercial  Travelers  (Minn.), 
508. 

BENEFITS. 
See  Mnnioipal  Corporations* 

BEQUEST. 
See  Wills. 

BII<I<  OF  EXCEPTIONS. 
See  Appeal  and  Error. 

BIIXS  AND  NOTES. 

Accommodation  makei^-extension  of  time  as  discharge.    Graham  ▼.  Shephard  (Tenn.),  804 
N^otiable  Instrument  Law — statutes  repealed.    Graham  t.  Shephard  (Tenn.),  804. 

BUXS  OF  TIDING. 

Validity  of  bill  of  ladinf^—effect  of  filing  with  interstate  commerce  commission.  Boston, 
etc.  R.  R.  V.  Piper  (U.  S.),  469. 
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BINDINO  INSTHUCTION8. 
See  Instmetioiui* 

BOABOS. 
See  Insiiranoe* 

BOAT  UVBRY. 
See  Tlieaters  M&d  Amusementi* 

BONDS* 

Validity— effect  of  proviflion  or  special  fund 'for  payment.    Martin  t.  Bankers'  Trust  Co. 
(Ariz.).  1240. 
See  also  Appeal  aad  Error;  Suretyship. 

BOOKS. 
See  Aooonnt  Books* 


Commissions — broker  as  procuring  cause  of  exchange  of  property — question  for  jury.  Gode- 
froy  V.  Hupp  (Wash.),  494. 

contract  for  exchange  ofproperty — effect  of  variance  between  performance  and  con- 
tract.   Godefroy  v.  Hupp  (Wash.),  494. 

■  rate  of  commission  in  absence  of  express  contract.  -Godefroy  v.  Hupp  (Wash.),  494. 

terms  of  contract — question  for  jury.    Godefroy  v.  Hupp  (Wash.),  494. 

value  of  property  exchanged — proof  by  parol.    Godefroy  v.  Hupp  (Wash.),  494. 

value  of  property  exchanged — question  for  jury.    Godefroy  v.  Hupp  (Wash.),  494. 


BXnLDlVO  CONTRACTS. 

Architect's  certificate — ^necessity.    Ahlgren  v.   Walsh    (Cal.),   761. 

Construction    contract — as   contract   of    entirety.      Parkersburg,    etc    Sand    Co.    v.    Smith 

(W.  Va.),  449. 
bond  to  secure  payment  for  labor  and  material — ^liability  of  surety.    Shannon  v.  Ab- 

rams   (Kan.),  502. 
— ^  effect  of  award  of  arbitrators.    Parkersburg,  etc  Sand  Co.  v.  Smitii  (W.  Va.),  449. 
furnishing  inadequate  machinery — recovery  on  quantum  meruit.     Parkersburg,  etc 


Sand  Co.  v.  Smith  (W.  Va.),  449. 
Destruction  of  building  in  course  of  construction — rights  of  parties.     Ahlgren  v.  Walsh 
(Cal.),  751. 

BUILDINGS. 

Parks — right  to  erect  building  in  public  park.     Dodge  v.  North  End  Improvement  Assoc. 
(Mich.),  485.  Annotated 

BURDEN  OF  PROOF. 

Attorneys— dealings  with  client — burden  of  proof  as  to  fairness  of  transaction.    Armstrong 

V.  Morrow   (Wis.),  1156. 
Conspiracy — burden  of  proof  in  action  for  damages.    McClintock  y.  McClure  (Ky.)  96. 
Innkeepers — ejection  of  guest — burden  of  proof  as  to  justification.     Florence  Hotel  Co.  v. 

Bumpas  (Ala.),  252. 
Marriage — ^burden  of  proof  as  to  validity  of  subsequent  marriage.    Howard  v.  Kelly  (Miss.). 

1230.  Afi/notated 

Question  of  burden  of  proof — ^how  determined.    McClintock  v.  McClure   (Ky.),  96. 
Taxation — burden  of  proving  right  to  exemption.    New  Standard  Club  v.  McRaven  (Miss.), 

274. 

BY-LAW. 
See  Benefloial  Assoelatloiuu 

CANCELLATION. 
See  GamlAg;  Resoissioiiy  Caaeellation  aad  Refom&atloa* 

CANDIDATES. 
See  Eleotione. 

CAPITAL  SUM. 
See  Anmiltiesi  Tnuta  and  Trustees. 
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CABBIEBS  OF  GOODS. 

Delay  in  transportation  of  good — delay  as  proximate  cause  of  damage  from  freezing.    Barber 
V.  Detroit,  etc.  R.  Co.  (Mich.),  1109. 

motion  picture  films — measure  of  damages.    Chapman  y.  Fargo  (N.  Y.),  1054. 

Annotated 

Hates — discriminating  rate  fixed  by  mistake— estoppel  to  recover  undercharge.    Chicago,  etc 

R.  Co.  V.  Greenberg   (Minn.),  456.  Annotated 

liability  of  consignee  for  freight  charge.    Chicago,  etc  R.  Co.  v.  Greenberg  (Minn.), 

456. 

order  of  public  service  commission  fixing  rates — order  Bustained.    State  y.  Florida 

East  Coast  R.  Co.  (Fla.),  1206. 

order  of  public  service  commission  fixing  rates — presumption  in  favor  of  order.    State 

V.  Florida  East  Coast  R.  Co.  (Fla.),  1206. 

reasonableness  of  rate— fliatters  to  be  considered.    State  v.  Florida  East  GooBt  R. 


Co.  (Fla.),  1206. 

Termination  of  liability  of  carrier — ^what  constitutes  reasonable  time  for  removal  of  goods 
by  consignee.    Barber  v.  Detroit,  etc.  R.  Co.  (Mich.),  1109.  Annotated 

See  also  Bills  of  liading. 

CABBIEBS  OF  IJLVE  STOCK. 

Limitation  of  liability  for  negligence — ^validity.    Boston,  etc.  R.  R.  y.  Piper  (U.  S.),  469. 
See  also  Bills  of  Lading. 

CABBIEBS  OF  PASSEN6EBS. 

Ferries — liability  for  personal  injury  to  passenger.    Meisle  v.  New  York  Central,  etc.  R.  Co. 

(N.  Y.),  1081.  Annotated 

Robbery  of  passenger — ^liability  of  carrier.    Chancy  y.  Norfolk,  etc.  R.  Co.  (K.  Car.),  580. 

Annotated 

CABBTINO  OHABOES. 
See  Tmsts  and  Trastees. 

CABBYTNG  ON  BUSINESS. 
See  Foreign  Corporations* 

OEBTIFICATE  OF  ACKNOWI<EDOBIianC!i 

See  Acknowledgments. 

CEBTIFICATES. 
See  Bnilding  Contracts* 

CEBTIFIED  COPIES. 
See   Deeds;   Wills. 

CHALIiENGES. 
See  Elections;  Jnrj* 

CHANGE  OF  NAME* 
See  Corporations. 

CHANGE  OF  VENXTB. 
See  Venue. 

CHABITIES. 

Hospital  as  charity — effect  of  receiving  paying  patients.    Bishop  Randall  Hospital  y.  Hartley 

(Wyo.),  1172. 
Masonic  Lodge  as  charitable  institution  exempt  from  taxation.     Vogt  v.  Louisyille   (Ky.), 

1040.  Annotated 

Negligence  of  employee — ^liability  of  charitable  hospital.    Bishop  Randall  Hospital  v.  Hartley 

(Wyo.),  1172. 
Trust  estate— construction  of  will — payment  to  charity  after  payment  of  annuities — right 

of  trustee  to  create  separate  fund.    Parkhurst  v.  Ginn  (Mass.),  082. 
World  peace  foundation  as  charity  exempt  from  inheritance  tax.    Farldiurst  v.  Ginn  (Mass.)» 

982. 

CHABTEB. 
See  Municipal  Corporations. 
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CHARTER  PARTIE8. 
See  Ships  and  Shippins. 

« 

CHATTEI.  MORTGAGES. 

AccountB  assigned  as  collateral — valuation  and  disposal  of  proceeds.     Eenney  t.  Hurlburt 

(Ore.),  737. 
Bankruptcy — chattel  mortgage  by  bankrupt  as  binding  on  trustee  in  bankruptcy.     Martin 

V.  Bankers'  Trust  Go.  (Ariz.),  1240. 
Instrument  as  mortgage  or  pledge — pledge  favored  by  law.    Martin  v.  Bankers'  Trus.  Co. 

(Ariz.),  1240. 
Mortgage  on  fluctuating  stock  of  goodsr^rights  of  creditors  against  mortgagee.    Kenney  v. 

Hurlburt  (Ore.),  737. 
Recording — ^neoessily  of  recording  chattel  mortgage.    Martin  t.  Bankers'  Trust  Go.   (Ariz.), 

1240. 
Validity  of  mortgage  covering  additions  to  stock  of  goods.    Kenn^  y.  Hurlburt  (Ore.),  737 


See   Iiabor  Iiawa* 

CHIIJ>REN« 
See  Twfants. 

CIRCTTMSTANCES. 
See  Idbel  and  Slander, 

CIROUMSTANTIAX  EVIDENCE. 
See  Fraud. 

CIAIMS. 
See  Mnnioipal  CorporatloBfl* 

OLERIOAIi  ERROR. 
See  Verdict. 

CLOSING  REGULATIONS. 
See  Sundays  and  Holidays* 

CLUBS. 
.  See  Societies  and  Clnba* 

COLLATERAL. 
See  Chattel  Mortgagee* 

COMMISSIONS. 
See  Brokers. 

COMMON-LAW  MARRIAGB. 
See  Marriage. 

COMMUNITY  PROPERTY* 
See  Husband  and  Wife. 

COMPENSATION. 

See  Attorneys  I  Eminent  Domain;  Public  Oifteers;  Suretysldy* 

COMPLAINT. 
See  Pleading. 

COMPROmSE  AND  SETTLEMENT. 

Binding  effect  of  compromise — ^propriety  of  instruction.    Parkersburg,  etc.  Sand  Co.  T.  Smith 

(W.  Va.),  449. 
Offer  of  compromise — admissibility   of  statement  of   fact  made  in  connection  with  offer. 

McNeer  V.  Norfleet  (Miss.),  436.  Armotated 
admissibility  of  statement  of  fact  made  in  connection  with  offer.    Parkersburg,  etc 

Sand  Co.  v.  Smith   (W.  Va.),  449.  Annotated 

Taxation — ^power  of  municipality  to  compromise  tax  suit.    Walker  v.  Eichmond  (Ky.),  1084. 
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CONDEBINATION. 
See  Eminent  Domain* 

• 

CONDONATION. 
See  Marriage. 

OONIXICT  OF  ULWS. 

Arbitration  and  award — ^what  law  governs  contract  to  arbitrate.    Aktieselskabet,  Kom-og;  etc 

V.  Rederiaktiebolaget,  etc.  (U.  S.),  491. 
Insurance — benefit   insurance — right  to   raise   rates, — what   law  governs.     Hollingsworth   v. 

Supreme  Council  (N.  Car.),  401. 
' law  governing  iifsurance  contract.     New  York  Life  Ins.  Oo.   (U.  S.),  593. 

See  also  Divorce;  Marriage. 

CONSECUTIVE  SEBVICE. 
See  Pnblio  OlEoere. 

CONSIDERATION. 
See  Deeds;  Stock  and  Stoeklioldenu 

CONSPIRACY. 

Action  for  damages — amendment  of  petition  by  adding  count  for  libel — ^propriety  of  dismissal 
of  count  for  conspiracy.    McClintock  v.  McClure   (Ky.),  96. 

— '■ burden  of  proof'.    McClintock  v,  McClure    (Ky.),  96. 

Evidence — proof  of  conspiracy  by  circumstances.    State  v.  Hyde  (Ore.),  688. 

CONSTITUTIONAIi  LAW. 

Acknowledgments — contract  by  wife — validity  of  statute  requiring  acknowledgment.    Butler 

v.  Butler   (N.  Car.),  638. 
Attorneys — regulation  of  fees — claims  against  government — ^validity  of  statute.    Newman  v. 

Moyers  (D.  C),  628. 
Automobiles — validity  of  statute  regulating  speed  of  automobiles.    State  v.  Schaeflfer  (Ohio), 

1137. 

validity  of  statute  requiring  stopping  on  signal.    Hays  v.  Hogan  (Mo.),  1127. 

Construction  of  constitution— extraneous  aids  to  construction.     Kelso  y.  Cook    (Ind.),  68. 
Courts — legislative  power  to  create.    Gretna  v.  Bailey  (La.),  666. 
Elections — validity  of  primary  election  law.    Kelso  v.  Cook   (Ind.),  68. 
Eminent  domain — ^power  of  municipality.    SuUwold  v.  St.  Paul  (Minn.),  835. 
Explosives — municipal  regulation  of  storage — validity.    Pierce  Oil  Corp.  v.  Hope  (Ark.),  143. 

Annotated 
Federal  review  of  state  legislation.    Jones  v.  Portland   (U.  S.),  660. 
Hawkers  and  peddlers — license  tax  or  fee — ^validity  as  regards  uniformity.     Park  City  v. 

Daniels    (Utah),  107.  Annotated 

Insurance — ^validity  of  statute  creating  board  for  regiilation  of  insurance  business.     Insur- 
ance Co.  of  North  America  v.  Welch   (Okla.),  471.  Annotated 
Junk  dealers — validity  of  licensing  statute.     State  v.  Shapiro   (Md.),  196. 
Labor  laws — ^validity  of  statute  excluding  from  interstate  commerce  goods  produced  by  child 

labor.    Hammer  v.  Dagenhart  (U.  S.),  724. 
validity  of  statute  requiring  toilet  rooms  for  employees.    State  v.  ScuUin-Gallagher 

Iron,  etc.  Co.  (Mo.),  620. 
Local  option — validity  of  local  option  statute.    Ex  p.  Mode  (Tex.),  845.  Annotated 

Municipal  corporations — legislative  amendment  of  charter — power  of  municipality  to  attack 

validity.    Gretna  v.  Bailey  (La.),  666. 

option  to  citv  as  to  form  of  government — ^validity  of  statute.    Cleveland  v.  Watertown 

.  (N.  Y.),  574. 

powers  generally.    Walker  v,  Richmond  (Ky,),  1084. 


-  power  to  sell  fuelto  inhabitants.    Jones  v.  Portland   (U.  S.),  660. 


Picketing — validity  of  ordinance  prohibiting — effect  of  invalid  provisions.  Hall  v.  Johnson 
(Ore.),  49.  Annotated 

Police  power — right  of  legislature  to  prohibit  act  which  may  be  enjoined.  Hall  v.  Johnson 
(Ore.),  49. 

Public   improvements — remonstrance — ^validity  of  statute.    Sullwold   v.    St.   Paul    (Minn.), 

835. 
Public  oflScers — ^validity  of  statute  limiting  consecutive  service.    State  v.  Teasley  (Ala.),  347. 

Annotated 

Special  legislation — exceptions  founded  on  reason  as   rendering  statute  special  l^slation. 

State  V.  Scullin-Gallagher  Iron,  etc.  Co.   (Mo.),  620. 
Statutes — delegation  of  legislative  power — validity  of  statute  effective  only  on  ratification  by 

voters.     Gretna  v.  Bailey   (La.),  566.  Annotated 
doubt  of  validity— solving  doubt  in  favor  of  statute.    Ex  p.  Mode  (Tex.),  845. 
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CONSTITUTIONAIi  UkW  *  Contlnaed. 

Statutes — effect  of  partial  invalidity.    Gretna  v.  Bailey   (La.),  566. 

injunction  against  invalid  statute — parties  defendant.     Gretna  v.  Bailey   (La.),  566. 

judging  statute  by  natural  and  reasonable  effect  in  determining  validity.    Hammer  v. 

Dagenhart   (U.  S.),  724. 

judicial  invalidation  of  statute — necessity  of  conflict  with  constitution.     Cleveland 


V.  Watertown  (N.  Y.),  674. 

—  presumption  in  favor  of  validity  of  statute.     State  y.  ScuUin-Gallaffher  Iron,  etc. 
Co.  (Mo.),  620. 

—  recitals — title  as  sufficient  recital.     Gretna  v.  Bailey   (La.),  566. 

—  title  and  subject-niRTcer — Oklahoma  statute  regulating  insurance.    Insurance  Co.  of 
North  America  v.  WcLIi    (Okla.),  471. 

when  courts  will  consider  constitutionality  of   statute.     Insurance    Co.   of   North 


America  v.  Welch  (Okla.),  471. 

wisdom  or  poiicy  t»?  statute— review  by  courts.    Ex  p.  Mode  (Tex.),  846. 


Sundays  and  holidays— power  of  municipality  to  make  Sunday  closinsp  resrulation.     State 

V.  Davis  (N.  Ca;  ^  1168. 
validity  of  Su? Uy  ordinance  directed  against  particular  occupation.    State  v.  Davis 

(N.  Car.),  1168.  Annotated 

Taxation — equality  of  taxation  required.    Walker  v.  Richmond  (Ky.),  1084. 

power  of  municipality  to  grant  exemption.    Walker  v.  Richmond  (Ky.),  1084. 

Annotated 

state  income  tax — ^levy  on  income  produced  by  interstate  commerce.     United  States 

Glue  Co.  V.  Oak  Creek  (U.  S.),  748. 

Torrens  Law — ^validity  of  Colorado  statute.    White  v.  Ainsworth  (Colo.),  179. 

CONSTRUCTION. 
See  Asenoy;  Constitutional    Iaw;    Contracts;    Deedsi    Gnaranty;    Hnsband    and 
Wife;  Insurance;  Intoxicating  Idquors;  Landlord  and  Tenant;  Statutes;  Tax- 
ation; Wills. 

CONSTRUCTION  CONTRACTS. 
See  Building  Contraots. 

CONTEST. 
See  Wills. 

"CONTIGUOUS.** 

Meaning  of  "contiguous."    Parsons  v.  Dils  (Ky.)   796.  Annotated 

CONTINUING  GUARANTT. 

See  Guaranty. 

CONTRACTS. 

Acknowledgment— contract  between  husband  and  wife — ^validity  of  statute  requiring  acknowl- 
edgment.   Butler  V.  Butler  (N.  Car.),  638. 

contract  by  married  woman  to  convey  land — effect  of  want  of  acknowledgment.    Weekly 

V.  Wagner  (W.  Va.),  630.  Annotated 

contract  by  married  woman  to  convey  land — ^necessity  of  acknowledgment.     Weekly 


V.  Wagner  (W.  Va.),  630. 
Automobile  sales  agency  contract — construction.    Northwest  Auto  Co.  v.  Harmon  (Fed.),  461. 
Building  contracts — architect's  certificate— necessity.    Ahlgren  v.  Walsh  (Cal.),  751. 
bond  to  secure  payment  for  labor   and   material — ^liability   of   surety.     Shannon    v. 

Abrams  (Kan.),  502. 

construction  contract  as  contract  of  entirety.    Parkersburg,  etc.  Sand  Co.  v.  Smith 


(W.  Va.),  449. 

—  destruction  of  building  in  course  of  construction — rights  of  parties.    Ahlgren  v.  Walsh 
(Cal.)   751. 

—  effect  of  award  of  arbitrators.     Parkersburg,  etc.  Sand  Co.  v.  Smith   (W.  Va.),  449. 
furnishing  inadequate  machinery — recovery  on  quantum  meruit.     Parkersburg,  etc. 


Sand  Co.  v.  Smith  (W.  Va.),  449. 

Construction — intent  of  parties  as  governing  interpretation.    Manson  v.  Curtis  (N.  Y.),  247. 

Public  contracts — equitable  assignment — order  by  contractor  on  owner.  Wasco  County  v.  New 
England  Eqiiitable  Ins.  Co.  (Ore.),  656. 

payments  withheld  until  acceptance — rights  of  assignee.  Wasco  County  v.  New  Eng- 
land Equitable  Ins.  Co.  (Ore.),  656. 

United  States — annulment  of  contract — discretion  of  officers.  Saalfield  v.  United  States 
(U.  S.),  1.  Annotated 

annulment  of  contract — ^waiver  or  suspension  of  right  to  annul.    Saalfield  v.  United 

States  (U.  S.),  1. 
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CONTRACTS  —  Continited. 

United  States — ^modification  of  contract — unexpected  obstacles  to  performance  as  entitling 
contractor  to  modify  contract.    Maryland  Dredging,  etc.  Co.  v.  United  States  (U.  S.),  32. 

Annotated 

• right  to  additional  compensation — increased  cost  of  labor  and  materials  due  to  war. 

United  States  v.  Normile  (U.  S.),  34.  Annotated 

Validity — carriers  of  goods- — discriminating  rate  fixed  by  mistake — validity  of  contract.    Chi- 
cago, etc.'R.  Co.  V.  Greenberg  (Minn.),  456.  Annotated 

carriers  of  live  stock — limitation  of  liability — ^validity.     Boston,  etc.  R.  R.  v.  Piper 

(U.  S.),  469. 

contract  capable  of  construction  in  favor  of  validity  not  adjudged  invalid.    Manson 


V.  Curtis  (N.  Y.),  247. 

—  effect  of  good  faith  in  making  illegal  contract.    Manson  v.  Curtis  (N.  Y.),  247. 

—  ell'ect  of  partial  invalidity  of  contract.    Manson  v.  Curtis  (N.  Y.),  247. 

—  husband  and  wife — ^validity  of  contract  between  spouses.    Hood  v.  Roleson  (Ark.),  900. 

—  husband  and  wife — ^validity  of  contract  intended  to  facilitate  procuring  of  divorce. 
Hood  V.  Roleson  (Ark.),  900.  Annotated 

interest — validity  of  contract  provision   against  interest.     Modern   Brotherhood  of 


American  Lodge  v.  feailey  (Okla.),  744.  Annotated 

—  intoxication  of  party  as  rendering  contract  void  or  voidable.     Bawlf  Grain  Co.  v. 
Ross  (Can.),  319.  '  Annotated 

—  puiilic  ofticers — contract  to  divide  fees — validity.    Martin  v.  Francis  (Ky.),  289. 

—  ri^ht  of  parties  to  illegal  contract  to  relief.    Martin  v.  Francis  (Ky.),  289. 
wills — validity  of  agreement  by  parties  interested  to  dispense  with  probate  of  wilL 


Stewart's  Estate  (Pa.),  1216.  Annotated 

See  also  Arbitration  and  A^rard;  Attorneys;  Bonds;  Chattel  Mortgages;  Cor- 
porations; Frauds,  Statute  of;  Gaming;  Infants;  Insurance;  Marriage; 
Municipal  Corporations;  Telegraphs  and  Telephones. 

CONTRIBUTION. 
See  Suretyship. 

OONTBIBUTIONS. 

See  Elections. 

CONTBIBUTORT  NE6IJ6ENCE. 

Automobiles — injury  by  automobile — contributory  negligence — ^person  alighting  from  street 

car.    Harris  v.  Johnson  ( Cal. ) ,  560. 
Death  by  wrongful  act — contributory  negligence — ^presumption  that  decedent  exercised  due 

care.    Clark  v.  Detroit,  etc.  R.  Co.  (Mich.),  1068. 

CONVERSATIONS. 
See  Admissions  and  Declarations* 

CONVERSION. 
See  Advancements* 

CONVEYANCES. 
See  Deeds. 

COPY  OF.  ACCOUNT. 
See  Accounts  and  Aeeonntingt 

CORPORATIONS. 

Dissolution  of  corporation — right  of  minority  stockholder  to  maintain  suit  to  dissolve  cor- 
poration.   Thwing  v.  McDonald  (Minn.),  420.  Annotated 

Dividends — right  of  life  tenant  of  stock  dividend.    People  v.  Union  Trust  Co.  (Mich.),  622. 

Estoppel  to  deny  corporate  existence — contracting  with  corporation.  Northwest  Auto  Co.  v. 
Harmon  (Fed.),  461. 

Foreign  corporations — ^unauthorized  action  by  foreign  corporation — substitution  of  parties 
authorized  to  sue.    Martin  v.  Bankers'  Trust  Co.  (Ariz.),  1240. 

—  what  constitutes  "carrying  on  business"  within  state.    Martin  v.  Bankers'  Trust  Co. 

(Ariz.),  1240. 

Name  of  corporation — change  of  name — effect  on  prior  guaranty.  Scovill  Mfg.  Co.  v.  Cassidv 
(111.),  602. 

Officers — power  of  directors  with  respect  to  management  of  corporation.  Manson  y.  Curtis 
(N.  Y.),  247. 

Stock  and  stockholders — ^assignment  of  stock — assignment  as  security — ^nature  of  transaction. 
Martin  v.  Bankers'  Trust  Co.  (Ariz.),  1240. 
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COBPOBATIONS  —  Continued. 

Stock  and  Btockholders — assignment  of  stock — pre-existing  indebtedness  aa  sufficient  con- 
sideration.   Martin  v.  Bankers'  Trust  Go.  (Ariz.),  1240. 

— ' duplication  of  lost  certificate  of  stock — indemnity  to  corporation  as  prerequisite. 

Will's  Adm'r  v.  George  Wiedemann  Brewing  Co.   (Ky.),  62.  Annotated 

negotiability  of  certificate  of  stock.    Will's  Adm'r  v.  George  Wiedemann  Brewing  Co. 


(Ky.),62. 

—  power  of  stockholders  with  respect  to  management  of  corporation.    Manson  v.  Curtis 
(N.  Y.),  247. 

—  protection  of  minority  stockholder — relief  in  equity.    Thwing  v.  McDonald  (Minn.), 
420. 

—  "proxy" — meaning  of  term.    Manson  v.  Curtis  (N.  Y.),  247. 

—  voting  trust  agreement — definition.    Manson  v.  Curtis  (N.  Y.),  247. 
voting  trust  agreement— validity.    Manson  v.  Curtis   (N.  Y.),  247. 


Taxation — exemption  from  property  tax — effect  as  exemption  from  inheritance  tax*     Corbin 
v.  Baldwin  (Conn.),  932. 
Bee  also  Eleetlona* 

OOBBUCTION  OF  VEBDIOT. 

See  Verdict* 

^  CORROBOBATION. 
See  Sednotion. 

CORRUPT  PRACTICES  ACTS. 
See  Eleetiona* 

COSTS. 
See  Appeal  and  Error. 

COURTS* 

Attorneys — inherent  power  of  court  to  disbar.     Chreste  v.  Commonwealth   (Ky.),  122. 
Bankruptcy— effect  of  proceeding  on  jurisdiction  of  state  court — ^foreclosure  of  mortgagee 

Martin  v.  Bankers'  Trust  Co.  (Ariz.),  1240. 
Constitutional  law — federal  review  of  state  legislation.     Jones  v.  Portland   (U.  S.),  660. 

judicial  invalidation  of  statute — necessity  of  conflict  with  constitution.    Cleveland  v. 

Watertown  (N.  Y.),  574. 

judicial  review  of  statute — doubt  of  validity.    Ex  p.  Mode  (Tex.),  845. 

judicial  review  of  statute — wisdom  or  policy.    Ex  p.  Mode  (Tex.),  845. 


Creation — legislative  power  to  create  court.    Gretna  v.  Bailey  (La.),  566. 

Decisions — decision  of  state  court  as  binding  on  federal  court — questions  of  general  law 
involved  in  admiralty  suit.  Aktieselskabet  Kom-og,  etc.  v.  Rederiaktiebolaget,  etc. 
(U.  S.),  491. 

■  federal  decision  construing  federal  statute  aa  binding  on  state  court.    State  v.  Hyde 

(Ore.),  688. 

Guardian  ad  litem — ^inherent  power  of  court  to  appoint.    Flynn  v.  Flynn  (111.),  1034. 

International  law — jurisdiction  of  suit  against  foreign  government.  Roumania  v.  Guaranty 
Trust  Co.  (Fed.),  524.  '  Annotated 

Judicial  notice — explosives — judicial  notice  of  fact  of  unexplained  explosions.  Pierce  Oil 
Corp.  V.  Hope  (Ark.),  143. 

^—  lightning — ^judicial  notice  of  tendency  of  metal  to  attract  lightning.  Wiggins  v.  In- 
dustrial Accident  Board  (Mont.),  1164; 

rules  of  court — ^judicial  notice  by  appellate  court  of  rules  of  municipal  court.    Scovill 


Mfg.  Co.  V.  Cassidy  (111.),  602. 
Opinions — when  expression  will  be  considered  judicial  dictum  rather  than  mere  obiter.    ScoviU 

Mfg.  Co.  V.  Cassidy  (lU.),  602. 
Ordinances — ^judicial  review  of  ordinance.    Pierce  Oil  Corp.  v.  Hope  (Ark.),  143. 
Taxation — special     assessments — apportionment — judicial     review.     SuUwold     v.    St.     Paul 

(Minn.),  835. 
Texas  court  of  criminal  appeals — ^final  jurisdiction  in  criminal  casea     Ex  p.  Mode   (Tex.), 

845. 

See  also  Affidavit  of  Merits;  Appeal  and  Error;  Benelleial  Associations;  In- 
junctions; Beseission,  Cancellation  and  Beformation;  Trial;  Verdict* 

COVENANTS. 

Covenant  running  with  land — contract  by  city  to  exempt  from  sidewalk  assessments.    Walker 
V.  Richmond  (Ky.),  1084. 

CBEATION. 
See  Courts;  Trnsts  and  Tmatees. 
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CREDIT  INSURANCE. 

Agents — authority  of  agent — representations  inconsistent  with  policy.  Cauman  v.  American 
Credit  Indemnity  Co.  (Mass.),  841. 

Failure  of  insured  to  read  policy — effect.  Cauman  v.  American  Credit  Indemnity  Co.  (Mass.), 
841. 

Oral  contract — effect  of  failure  to  agree  on  terms  of  policy.  Cauman  v.  American  Credit  In- 
demnity Co.  (Mass.),  841. 

Refusal  to  accept  particular  risk — account  due  from  bankrupt.  Cauman  v.  American  Credit 
indemnity  Co.  (Mass.),  841. 

CRIHINAI.  ULW. 

Homicide — act  of  accused  as  proximate  cause  of  death.    State  v.  Schaeffer  (Ohio),  1137. 

■ automobiles — homicide  by  negligent  operation — instructions  as  to  standard  of  care. 

State  V.  Schaeffer  (Ohio),  1137. 

cross-examination  of  accused — conduct  subsequent  to  homicide.     State  v.   Schaeffer 

(Ohio),  1137. 

definition  of  manslaughter.    State  v.  Schaeffer  (Ohio),  1137. 

evidence— declaration  by  victim  of  homicide  as  part  of  res  gestae.     Poling  v.  State 

(Okla.),  663. 

evidence — dying  declarations — manner  of  making — ^signs    and    gestures.      Poling    v. 

State  ( Okla. ) ,  663. 
evidence — dying  declarations — ^necessity  that  declaration  state  expectation  of  death. 

Poling  V.  State  (Okla.),  663. 

evidence — sufficiency  of  evidence  to  sustain  conviction.    Poling  v.  State   (Okla.),  663. 

indictment — sufficiency  of  statutory  form.     State  v.  Schaeffer   (Ohio),  1137. 

indictment — variance — alleged  alias  not  proven.     State  v.  Schaeffer   (Ohio),  1137. 

manslaughter  by  several  acts  of  negligence — necessity  of  election  by  state.     State  v. 


Schaeffer   (Ohio),  1137. 

trial- — submission  of  included  offenses.    State  v.  Schaeffer  (Ohio),  1137. 


Indictment  and  information — statutory  form  of  indictment — sufficiency.  State  v.  Schaeffer 
(Ohio),  1137.- 

— '■ variance — alleged  alias  not  proven.    State  v.  Schaeffer  (Ohio),  1137. 

Seduction — defense — offer  of  marriage  as  defense.    State  v.  Whitaker  ( S.  Car. ) ,  467. 

evidence — corroboration  of  prosecutrix.     State  v.  Whitaker    (S.  Car.),  467. 

Annoiatea 
1 instructions — invading  province  of  jury.     State  v.  Whitaker   (S.  Car.),  467. 

what  constitutes  seduction — false  promise  of  marriage.     State  v.  Whitaker  (S.  Car.), 

467. 

Texas  court  of  criminal  appeals — final  jurisdiction  in  criminal  cases.     Ex  p.  Mode   (Tex.), 

845. 
Trial — presence  of  accused  at  trial — waiver.    Thomas  v.  State  (Miss.),  371. 

See  also  Carriers  of  Passengers. 

CROSS  BILLS* 
See  Dismissal  and  Nonsnlt. 

CROSS-COMPLAINT. 

See  Pleading. 

CROSS-EXAMINATION. 

See  Witnesses. 

DAMAGES. 

Carriers  of  goods — delay  in  transporting  property — motion  picture  films — ^measure  of  dam- 
ages.   Chapman  v.  Fargo  (N.  Y.),  1054.  Annotated 

Death  by  wrongful  act — recovery  by  child  for  death  of  father — amount  of  recovery.  Davis* 
Admr.  v.  Cincinnati,  etc.  R.  Co.   (Ky.),  414. 

Excessiveness — death  by  wrongful  act — ^what  is  excessive  verdict.  S.  H.  Kress  &  Co.  v. 
Markline  (Miss.),  310;  Hays  v.  Hogan  (Mo.),  1127. 

general  rule  as  to  reversal  for  excessiveness.     Florence  Hotel  Co.  v.  Bumpas  (Ala.), 

252. 

malpractice— ^what  is  excessive  verdict.     Holt  v.  Ten  Broeck   (Minn.),  256. 

personal  injuries — ^what  is  excessive  verdict.     Avery  v.  Thompson    (Me.),  1122. 


Landlord  and  tenant — misrepresentation  of  acreage  of  land  leased — expense  of  preparation 

to  cultivate  as  element  of  damage.     McNeer  v.  Norfleet   (Miss.),  436. 
Libel  and  slander — instructions — mitigation  of  damages.     McClintock  v.  McClure   (Ky.),  96. 

measure  of  damages — ^generally.     McClintock  v.  McClure   (Ky.),  96. 

measure  of  damages — mental  sufl'ering.     McClintock  v.  McClure    (Ky.),  96. 

right  to  recover  punitive  damages.     McClintock  v.  McClure   (Ky.),  96. 
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DAMAGES  —  CoAtiniMcl* 

Tel^[Taph8  and  telephones — ^wrongful  discontinuance  of  service  to  patron — admissibility  of 

evidence  of  loss  of  profits.    Harbauffh  v.  Citizens  Tel.  Go.  (Mien.),  117. 
wrongful  discontinuance  of  service  to  patron — ^loss  of  profits  as  question  for  jury. 

Harbaugh  v.  Citizens  Tel.  Co.   (Mich.),  117. 
■  wrongful  discontinuance  of  service  to     patron — ^measure    of    damages    recoverable. 

Harbaugh  v.  Citizens  Tel.  Co.  (Mich.),  117. 

See  also  Appeal  and  Error;  Conspiracy;  Eminent  Domain. 

DEATH  BT  WRON6FUI.  ACT. 

Contributory  negligence — ^presumption  that  decedent  exercised  due  care.     Clark  y.  Detroit, 

etc.  R.  Co.   (Mich.),  1068. 
Damages — ^what  is  excessive  verdict.    S.  H.  Kress  &  Co.  v.  Markline  (Miss.,),  310;  Hays  v. 

Hogan   (Mo.),  1127. 
Evidence — admissibility  of  evidence  as  to  financial  circumstances  of  widow.     S.  H.  Kress 

&  Co.  y.  Markline  (Miss.),  310. 
admissibility  of  evidence  as  to  insurance  on  life  of  deceased.    S.  H.  Kress  &  Co.  y. 

Markline  (Miss.),  310. 

admissibility  of  evidence  of  previous  accidents.     S.  H.    Elress    &    Co.    y.    Markline 


(Miss.),  310. 

Instructions — submission  of  issue  without  evidence — ^prejudice.  Davis'  Admr.  v.  Cincin- 
nati, etc.  R.  Co.   (Ky.),  414. 

Persons  entitled  to  benefit  of  recovery.    Davis'  Admr.  v.  Cincinnati,  etc.  R.  Co.   (Ky.),  414. 

Recovery  by  child  for  death  of  father — amoimt  of  recovery.  Davis*  Admr.  v.  Cincinnati, 
etc.  R.  Co.  (Ky.),  414. 

— —  effect  of  divorce  of  parents.    Davis'  Admr.  v.  Cincinnati,  etc  R.  Co.  (Ky.),  414. 

Annotated 

-  expectancy  from  father  as  question  of  law.  Davis'  Admr.  v.  Cincinnati,  etc.  R.  Co. 
(Ky.),  414. 

Who  may  sue — divorced  wife  suing  for  death  of  child.  Clark  y.  Detroit,  etc  R.  Co. 
(Mich.),  1068. 

DEBTOR  AND  CREDITOR. 
See  Chattel  Mortgases;  Hnsband  and  Wife. 

DECEDENTS'  ESTATES. 
See  Advanoements;  Dower;  Ezeoutors  and  Administrators* 

DECEIT. 
See  Frandt 

DECISIONS. 
See  Appeal  and  Error;  Conrti* 

DECLARATION. 
See  Pleading;. 

DECLARATIONS. 
See  Adniissions  and  Deelarationa* 

DEEDS. 

Agency — deed  by  agent — effect  as  contract  to  convey.     Robinson  y.  Daughtry    (N.    Car.), 

1186. 
Ancient  deed — ^proof  of  ancient  deed  by  certified  copy.    Fielder  v.  Pemberton   (Tenri.),  905. 

recital  in  ancient  deed  as  evidence  against  stranger.    Fielder  v.  Pemberton   (Tenn.), 

906. 

Consideration — ^necessity  for  return — proceeding  to  declare  that  rights  under  deed  have  ex- 
pired.   Berry  v.  Marion  County  Lumber  Co.  (S.  Car.),  877. 

Construction — construction  of  habendum  clause  in  connection  with  premises.  Berry  v. 
Marion  County  Lumber  Co.   (S.  Car.),  877. 

deed  referring  to    another    instrument.      Berry    v.    Marion    County    Lumber    Co. 

(S.  Car.),  877. 

Description — sufficiency — reference  to  entry  and  grant  numbers.  Fielder  v.  Pemberton 
(Tenn.),  905. 

Estate  conveyed — ^prior  accretion  to  land  described.    Houston  y.  Grant   (Miss.),  243. 

Annotated 

Incompleteness  at  time  of  delivery — effect.    Butler  v.  Butler  (N.  Car.),  638. 

Married  women — deed  between  husband  and  wife — validity  of  statute  requiring  acknowledg- 
ment.    Butler  y.  Butler   (N.  Car.),  638. 
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DEEDS  —  Continned. 

Married  women — deed  of  land — curing  want  of  acknowledgment — Bubsequent ,  annexation  of 

certificate.     Butler  v.  Butler   (N.  Car.),  638. 
■  deed  of  land— effect  of  defective  acknowledgment.     Butler  v.  Butler   (N.  Car.),  638. 

Annotated 
•  deed  of  land — ^necessity  of  acknowledgment.     Butler  v.  Butler    (N.  Car.),  638. 

See  also  Partnership;  Public  lAnds;  Rescission,  Cancellation  and  ibefo 
tlon;  Taxation* 

DELAY* 

See  Carriers  of  Goodfl» 

DEIJBERATIOira. 
See  Jnry, 

DELIVEBT, 
See  Deeds* 


See  Pleading. 

DENTISTS. 

Construction  of  policy  insuring  dentist  against  liability  for  malpractice.    Betts  ▼.  Maaaa- 
chusetts  Bonding,  etc  Co.  (N.  J.),  520. 

DEPOSIT* 
See  Appeal  and  Error. 

DEPOSITIONS. 

Exhibit  referred  to  in  deposition — identification.    In  re  Clodfelter's  Will  (N*  Car.),  281. 

Annotated 

DESCENT  AND  DISTRIBUTION. 
See  AdTanoements* 

DESCRIPTION. 
See  Deeds;  Municipal  Corporations* 

DICTUM. 
See  ConrtSt 

DIRECTORS* 
See  Corporations. 

DISBARMENT. 
See  Attorneys. 

DISCIAIMER. 
See  Warranty. 

DISCLOSURE. 
See  Jnry. 

DISCONTINUANCE  OF  SERVICE. 
See  Tcleeraphs  and  Telephones. 

DISCRETION. 
Bee  AAdavlt  of  Merits;  Trial;  United  States;  Verdlott 

DISCRIMINATING  RATES« 
See  Carriers  of  Goods. 

DISMISSAL   AND    NONSUIT. 

jl^^ui^ — right  to  dismiss  bill  voluntarily — effect  of  cross  bill.     Hyde  Park  Lumber  Co.  v.. 
Hunt  (Vt.),  1183. 


6E1VERAL  INDEX.  1265 

DISmSSAIt  ANB  KOMKlliT  —  Oontinned* 

Motion  for  nonsuit — evidence  construed  favorably  to  plaintiff.    Krachanake  ▼.   Acme   Mfg. 

Co.   (N.  Car.),  340. 
When  court  will  grant  nonsuit  for  insufficiency  of  evidence.     Godefroy  v.  Hupp   (Wash.), 

404. 

See  also  Appeal  and  Ervor* 

DISSOLUTION. 
See  Attaehment;  Corporatioiuu 

DIVIDENDS. 
See   Corporatioiuu 

DIVORCE. 

Alimony — accrued  rights — e£fect  of  decree  for  annulment.    Millar  v.  Millar   (Cal.),  184. 

failure  of  decree  to  provide  for   alimony — effect — subsequent  modification.     Spain 

V.  Spain  (Iowa),  1225. 
— ^—  review  of  decree.     Spain  v.  Spain    (Iowa),  1225. 

what  is  excessive  allowance.     Spain  v.  Spain   (Iowa),  1226. 


Applicability  of  divorce  statute  to  annulment  proceeding.    Millar  v.  Millar   (Gal.),  184. 
Contract  facilitating  divorce — validity.     Hood  v.  Roleson    (Ark.),  900.  Annotated 

Death  by  wrongful  act — recovery  by  child  for  death  of  father — effect  of  divorce  of  parents. 

Davis'  Admr.  v.  Cincinnati,  etc.  K.  Co.  (Ky.),  414.  Annotated 

•  who  may  sue — divorced  wife  suing  for  death  of  child.    Clark  v.  Detroit,  etc.  R.  Co. 

(Mich.),  1068. 
Distinction  between  divorce  and  annulment.     Millar  v.  Millar   (Cal.)>  184. 
Judgment  of  divorce — effect— niuty  to  support  children.     Spain  v.  Spain    (Iowa),  1225. 
power  to  modify — allowance  for  children.     Davis*  Admr.  v.  Cincinnati,  etc.  R.  Co. 

(Ky.),  414. 
Jurisdiction  of  court-nlomicil  of  parties — residence  in  British  Protectorate:     Casdagli  v. 

Casdagli    (Eng.),  669. 
'Marriage  within  prescribed  time  after  divorce — extraterritorial  effect  of  prohibitory  stat- 

ute.     Crouse  v.  Wheeler  (Colo.),  1074.  Annotated 

validity  of  marriage.    Woodward  v.  Blake  (N.  Dak.),  552.  Annotated 

Witnesses— -effect  of  divorce  on  competency  of  husband  or  ^fe  as  witness.     Hesdorffer  v. 

HiUer  (Miss.),  191. 

DOMICII.. 

Divorce — jurisdiction — domicil  of  parties — ^residence  in  British  Protectorate.     Casdagli  v. 
Casdagli   (Eng.),  669. 

DOUBT. 

See  Statutes. 

DOWER. 

Allowance  of  grosti  sum  as  dower  from  proceeds  of  sale  of  land.    Sheffield  v.  Cooke  (K.  I.), 

•     961. 
Land  subject  to  dower — ^land  sold  to  meet  expenses  of  estate.     Sheffield  v.  Cooke   (B.  I.), 

961. 
Land  subject  to  executory  limitation.    Sheffield  v.  Cooke  (R.  L),  961. 

DRUNKENNESS. 

Contracts — intoxication  of  party  as  rendering  contract  void  or  voidable.     Bawlf  Grain  Co. 
V.  Boss  (Can.),  319.  AwMitaied 

DUE. 

Meaning  of  "due."    Ahlgren  v.  Walsh  (Cal.),  751.  Annotated 

DYING   DECI«ARATIONS. 

Expectation   of  death — necessity  that  declaration   state   expectation   of  death.     Poling  v. 

State  J  Okla. ) ,  663. 
Manner  of  making — signs  and  gestures.    Poling  v.  State  (Okla.),  663. 

EARNINGS. 
See  Hnsband  and  Wife;  'Workmen's  ConipenMition  Acts* 

ELECTION. 

See   Criminal  Lair. 

Ann.  Cas.  1918E.— 80. 
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EI«ECTIONS. 

Ballots — compelling  removal   of   name   from   ballot — ^remedy   by   mandamuB.     Bordwell  ▼. 

.Williams   (Cal.),  358. 
Corrupt  practices   act — construction — ^prohibition   of   contribution  by  corporation.     People 
V.  Gansley    (Mich.),  165.  Annotated 

Injunctions — power  of  court  of  equity  to  enjoin  election.     Power  v.  Bailiff   (Miss.),  1146. 

Annotated 
"Political  partjr" — meaning  of  term.     Kelso  v.  Cook    (Ind.),  68. 

Ptimary    elections — applicability    of    general    election    law.      Kelso    v.    Cook    (Ind.),    6S. 

Annotated 
■  nature  of  primary  election.     Kelso  v.  Cook   (In4')f  68. 

right  to  challenge  voter  at  primary.    Kelso  v.  Cook   (Ind.),  68. 

validity  of  primary  election  law.     Kelso  v.  Cook   (Ind.),  68. 

Withdrawal  of  candidacy — ^right  of  candidate  to  withdraw.     Bordwell  y.  Williams   (Cal.), 
358.  Annotated 

EUBCTBICITT. 

Taxation — ^municipal  electric  lighting  plant  as  exempt  from  taxation.  Traverse   City  v. 

Blair  Township  (Mich.),  81.  Annotated 
property    used    in    connection  with   municipal    electric    lighting  plant   as    exempt 

from  taxation.     Traverse  City  v.  Blair  Township   (Mich.),  81.  Annotated 

EUBVATORS. 

Stores — ^liability  for  injury  to   customer — ^fall   down  elevator  shaft.     S.  H.  Kress  &  Co. 

V.  Markline    (Miss.),  310. 
negligent  operation  of  elevator — custom  of  leaving  shaft  open  as  charging  owner 

with  notice  of  maimer  of  operation.     S.  H.  Kress  &  Co.  y.  Markline  (Miss.),  310. 

EMINUNT  DOMAIN. 

Compensation — duty  of  landowner  to  minimize  damage.     United  States  v.  First  National 

Bank   (U.  S.),  36. 
•^— -  right  of  landowner  to  ''just  compensation.''     United  States  v.  First  National  Bank 

(U.  S.),  36. 

right  to  set  off  enhancement  of  other  property.     United  States  v.  First  National 


Bank  (U.  S.),  36. 

—  valuation   of    land— consideration    of    adaptability   to   particular   purpose.      United 

States  V.  First  National  Bank  (U.  S.),  36. 

valuation  of  land — valuation  for  taxation  as  evidence  of  value.     United  States  v. 


First  National  Bank  (U.  S.),  36. 

Municipal  corporations — aright  to  exercise  power  of  eminent  domain.  Sullwold  y.  St 
Paul  (Minn.),  835. 

Purpose  for  which  property  may  be  taken — condemnation  of  land  for  public  library.  Phila- 
delphia's Petition    (Pa.),  120.  Annotated 

condemnation  of  land  for  railroad  sidetrack.    Ochs  v.  Chicago,  eto.  B.  Co.   (Minn.), 

337. 

United  States — power  to  condemn  land — ^taking  for  military  camp — amount  of  compensa- 
tion.    United  States  v.  First  National  Bank   (U.  S.),  36.  Annotated 

EMPLOYERS'  UABIUTT  ACTS. 

Federal  employers'   liability   act^-recovery   by  child   for   death  of   father — amount  of  re- 

covery.    Davis'  Admr.  v.  Cincinnati,  etc.  R.  Co.  (Ky.),  414. 
recovery  by  child  for  death  of  father — effect  of  divorce  of  parents.     Davis'  Admr. 

V.  Cincinnati,  etc.  R.  Co.   (Ky.),  414.  Annotated 

recovery  by  child  for  death  of  father — expectancy  from  father  as  question  of  law. 

Davis'  Admr.  v.  Cincinnati,  etc.  R.  CJo.   (Ky.),  414. 

recovery  for  death — instructions — submissions  of  issue  without  evidence — prejudice. 

Davis'  Admr.  v.  Cincinnati,  etc.  R.  Co.   (Ky.),  414. 

recovery  for  death — persons  entitled  to  benefit  of  recovery.     Davis'  Admr.  v.  Cin- 


cinnati, etc.  R.  Co.   (Ky.),  414. 

—  relief  department— forfeiture  in  case  of  suit— effect  of  federal  employers'  liabilitgr 
act.     Wilson  v.  Grand  Trunk  R.  Ins.  etc.  Soc.   (N.  H.),  1191. 

—  statutes  superseded — attorneys'  lien  act.    Dickinson  v.  Stiles  (U.  &.),  601. 


EMP]X>TMEirr. 
See  Workmen's  Compensation  Aets« 


See  Aliens. 
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EQUITABI.E  ABSIOmCEKT. 
See   AssisnmeiLts. 

EQUITT. 

Hearing  on  bill  and  answer — answer  taken  as  true.  New  Standard  Club  ▼•  McRaven 
(Miss.),  274.  ■ 

See  also  Dlsmiasal  and  Nonsuit;  Injnnotions;  Besoission,   Caneellatlon  and 
Reformation. 

ESTOPPEL. 

Bailments — estoppel  of  bailee  to  dispute  bailor's  title.  Blackorbj  v.  Friend,  Crosby  &  Co. 
(Minn.),  1199.  Atmotated 

Carriers  of  goods — discriminating  rate  fixed  by  mistake — estoppel  to  recover  tindercharge. 
(jhicago,  etc.  R.  Co.  v.  Greenberg  (Minn.),  456.  ' Aimoiated 

Corporations— estoppel  to  deny  corporate  existence — contracting  with  corporation.  North- 
west Auto  Co.  V.  Harmon  (Fed.),  461. 

Fire  insurance— estoppel  of  lessor  to  deny  insurable  interest  of  lessee.  Plum  Trees  Lime 
Co.  V.  Keeler   (Conn.),  831. 

Husband  and  wife — separate  property  of  wife — ^title  taken  in  name  of  husband— estoppel 
of  wife  as  to  husband's  creditors.     McKeehan  y.  Vollmer-Clearwater  Co.   (Ida.),  1197. 

Legitimacy — estoppel  to  deny  legitimacy  of  children — inconsistent  position  in  litigation. 
Howard  v.  Kelly  (Miss.),  1230. 

EVIDENCE. 

Account  books — admissibility  in  evidence.  Parkersburg,  etc.  Sand  Co.  v.  Smith  (W.  Va.), 
449. 

Admissions  and  declarations — accounts — admissibility  of  copy  of  account  admitted  to  be 
correct.    Scovill  Mfg.  Co.  v.  Cassidy  (111.),  602. 

—  benefit  insurance — declarations  of  insured — admissibility  against  beneficiary.  Arm- 
strong V.  Modern  Woodmen  of  America   (Wash.),  263. 

compromise  and'  settlement — admissibility  of  statement  of  fact  made  in  connection 


with  oft'er  of  compromise.     McNeer  v.  Norfleet   (Miss.),  436.  Armoiated 

—  compromise  and  settlement — admissibility  of  stat^nent  of  fact  made  in  connection 
with  oner  of  compromise.    Parkersburg,  etc.  Sand  Co.  v.  Smith  (W.  Va.),  449. 

Annotated 
conversation   introduced  to  show  admission — right  to   give  entire  conversation   in 


explanation.     In  re  Clodfelter'l  Will   (N.  Car.),  281. 
—  dying    declarations — manner    of    making — signs    and    gestures.      Poling    v.    State 
(Okla.),  663. 

dying   declarations — ^necessity   that   declarant   state   expectation   of   death.     Poling 


V.  State   (Okla.),  663. 

^-  guaranty — declarations  of  principal — admissibility  against  guarantor.  SoovUl  Mfg. 
Co.  v.  Cassidy   (111.),  602. 

homicide—declarations  of  victim  of  homicide  as  part  of  res  gestae.    Poling  v.  State 


(Okla.),  663. 

—  pleading — admission   in   pleading  as  conclusive  in   subsequent  action  with  btranger 
AUbright  v.  AUbright  (N.  Mex.),  542. 

trusts   and   trustees — admissibility  of   declarations  of   alleged   trustee  to   establish 


resulting  trust.    Baughman  v.  Baughman  (III.)*  895. 
—  wills — admissibility   of   declarations   of    testatrix    on    issue   of    revocation.     In    re 
Keene's  Estate  (Mich.),  367.  Annotated 

wills — ^testamentary    capacity — declarations    of    testator    held    inadmissible    as    too 


remote.  Walsh's  Estate  (Mich.),  217. 
Affidavits — correction    of    verdict — -admissibility    of   affidavit    of   juror   to    explain   clerical 
error.    Paul  v.  Pye  (Minn.),  286. 

correction  of  verdict — admissibility  of  affidavit  of  juror  to  explain  clerical  error. 

Hays  V.  Hogan   (Mo.),  1127. 

Age — recital  in  record  as  proof  of  age.  Armstrong  v.  Modem  Woodmen  of  America 
(Wash.),  263.  Annotated 

Burden  of  proof — attorneys — dealings  with  client — burden  of  proof  as  to  fairness  of  trans- 
action.    Armstrong  v.  Morrow    (Wis.),  1156. 

conspiracy — burden  of  proof  in  action  for  damages.    McClintock  v.  McClure   (Ky.), 

96. 

• —  determination   of   question^     McClintock  v.  McClure    (Ky.),  06. 

innkeepers — ejection  of  guest — ^burden  of  proof  as  to  justification.     Florence  Hotel 


Co.  V.  Bumpas  (Ala.),  252. 
-• —  marriage — burden  of  proof  as  to  validity  of  subsequent  marriage.  Howard  v.  Kelly 
(Miss.),  1230. 

taxation — ^burden  of  proving  right  to  exemption.     New  Standard  Club  v.  McRaven 


(Miss.),  274. 
Conspiracy — ^proof  of  conspiracy  by  circumstances.     State  v.  Hyde    (Ore.),  688. 
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EVIDENCE  —  Coatlniied* 

Death  by  wrongful  act — admissibility  of  evidence  as  to  financial  circumstances  of  widow 
S.  H.  Kress  &  Co.  v.  Markline  "(Miss.),  310. 

'      admissibility  of  evidence  as  to  insurance  on  life  of  deceased.    S.  H.  Kress  A,  Co.  t. 
Markline  (Miss.),  310. 

admissibility  of  evidence  as  to  previous  aocidenta.     8.  H.  Kress  &  Co.  v.  Markline 


(Miss.),  310. 
Deedfi — ^proof  of  ancient  deed  by  certified  copy.    Fielder  y.  Pemberton  (Tenn.),  905. 

■  recital  in  ancient  deed  as  evidence  against  stranger.    Fielder  v.  Pemberton  (Tenn.), 

905. 
Depositions — identification  of  exhibit  referred  to   in  deposition.     In  re  Clodfelter's   Will 

(N.  Car.),  281.  Annotated 

Eminent  domain — value  of  land  taken — ^valuation  for  taxation  as  evidence  of  value.     United 

States  V.  First  National  Bank    (U.  S.),  36. 
Expert  and  opinion  evidence — propriety  of  predicating  expert  opinion  on  another  opinion. 

Hays  V.  Hogan   (Mo.),  1127. 
testamentary  capacity — admissibility  of  expert  evidence.     Walsh's  Estate   (Mich.)^ 

217. 
•^^—  testamentary  capacity — admissibility  of  opinion  evidence.     Walsh's  Estate   (Mich.)^ 

217. 

X-rays — ^admissibility   of  evidence  as  to  whether   machine  was   properly   operated. 


Holt  V.  Broeck  (Minn.),  256. 
Fraud — proof  of  fraud  by  circumstantial  evidence.     State  v.  Hyde  (Ore.),  688. 
Judicial  notice — explosions — judicial  notice  of  fact  of  unexplained  explosions.     Pierce  Oil 

Corp.  V. -Hope   (Ark.),  143. 
lightning — ^judicial  notice  of  tendency  of  metal  to  attract  lightning.     Wiggins  v. 

Industrial  Accident  Board    (Mont.),  1164. 

rules   of   court — judicial    notice   by   appellate   court   of   rules   of   municipal    court. 


Scovill  Mfg.  Co.  V.  Cassidy    (111.),  602. 
Libel  and  slander — admissibility  of  evidence  on  issue  of  truth  of  chdrge.     McCIintock  v. 

McClure   (Ky.),  96. 
Mines  and  minerals — mining  lease — care  of  property  by  lessee — admissibility  of  evidence. 

Bache  v.  Central  Coal,  etc.  Go.   (Ark.),  198. 
Negligence — admissibility   of  evidence — condition   of  other   similar   property   of   defendant. 

Clark  V.   Detroit,  etc.   R.   Co.    (Mich.),   1068. 
Parol  evidence — brokers — value  of  property  exchanged — proof  by  parol.     Godefroy  v.  Hupp 

(Wash.),    494. 
fire  insurance — parol  evidence  to  vary  policy.     Connecticut  Fire  Ins.  Co.  v.  W.  H. 

Roberts  Lumber  Co.    (Va.),  1045. 

relation  of  parties  to  obligation — admissibility  of  parol  evidence  to  show.     Frew  v. 


Scoular    (Neb.),  611. 

—  timber  option  contract — admissibility  of  parol  evidence  to  show  time  for  exercise  of 

option.    Berry  v.  Marion  County  Lumber  Co.  (8.  Car.),  877. 

trusts    and    trustees— establishment    of-  resulting    trust    by    parol.      Baughman    v. 


Baughman   (111.),  895. 

Presumptions — basis — ^presumption  must  be  based  on  fact    and    not   another   presumpticm. 
Hays  V.  Hogan  (Mo.),  1127. 

death   by   wrongful   act — contributory  negligence — presumption   that   decedent   exer- 


cised due  care.     Clark  v.  Detroit,  etc.  R.  Co.   (Mich.),  1068. 

—  life  insurance — presumption  that  attached  paper  constitutes  part  of  policy.    Forman 

V.  Mutual  Life  Ins.  Co.    (Ky.),  880. 

marriage — presumption  in  favor  of  common-law  marriage.    Howard  v.  Kelly  (Miss.)» 


1230. 

—  marriage — presumption    of    validity    of    subeequent    marriage.      Howard    v.    Kelly 
(Miss.),  J230.  AnnotOrted 

ordinances — ^p resumption  of  validity  of  ordinance.    Pierce  Oil  Corp.  v.  Hope  (Ark.), 


143. 

—  ordinances — validity  of  ordinance  creating  presumption  of  fact.     Hall  v.  Johnson 
(Ore.),  49. 

—  public  service  commissions — presumption  in  favor    of    order    of    commission    fixing 
rates  for  carriers  of  goods.    State  v,  Florida  East  Coast  R.  Co.  (Fla.),  1206. 

—  statutes — ^presumption  in  favor  of  validity  of  statute.     State  v.  ScuUin-Gallagher 
Iron,  etc.  Co.   (Mo.),  -620. 

wills— propriety  of  instruction  as  to  presumption  of  intent  to  revoke  will.     Walsh's 


Estate   (Mich.),  217. 

wills — ^rebuttal   of   presumption   of   revocation    from    failure   to   find   will.     In   re 


Keene's  Estate   (Mich.),  367. 
Public    service    commissions — proceedings    of    commission — testimony    of    commissioners    to 

show   repfularity.     State  v.    Florida  East   Coast   R.    Co.    (Fla,),   1206. 
Railroads — speed    of    train — admissibility    of    ex|)erimental    observations    as    to    stopping 

train.     Avory  v.  Tliompson    (Me.),   1122. 
speed  of  train — exclusion  of  evidence  as  harmless.     Avery  v.  Thompson  (Me.),  1122. 
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EVIDENCB—  Gbiitinned. 

Sales — inventoiy    of    goods    purchased — admiBsibility    in    evidence.      Enopfler    y.    Flynn 

(Minn.),  538. 
Telegraph  and  telephones^-^rongful  discontinuance  of  service  to  patron — admissihility  of 

evidence  of  loss  of  profits.     Harbaugh  y.  Citizens  Tel.  Co.    (Mich.),  117. 
Weight   and   sufficiency — ^age — sufficiency    of    evidence   as    to   age.     Armstrong   v.    Modem 

Woodmen  of  America   (Wash.),  263. 

-  automobiles — ^proof    of    ownership— conclusiveness    of    licenee    r^istry.      Kemp    v. 
Elisha  (Eng.),  730.  Annotated 

fires — liability  of  railroad  for  setting  fire — sufficiency  of  evidence  to  show  illegal 

speed  of  train.     Yazoo,  etc.  K.  Co.  v.  Washington   (Miss.),  813. 

' guaranty — sufficiency  of   evidence   to   show   delivery   of  goods   guaranteed.     Scovill 

Mfg.  Co.  V.  Cassidy   (111.),  6()2. 
homicide — sufficiency  of  evidence  to  sustain  conviction.     Poling  v.   State    (Okla.), 

663. 

husband    and    wife — sufficiencnr    of    evidence    to    establish    postnuptial    agreement. 

Union  Securities  Co.  v.  Smith   (Wash.),  710. 

husband    and    wife — sufficiency    of    evidence    to    show    purchase    of    property    with 


separate  funds  of  wife.    McKeehan  v.  Vollmer-Clearwater  Co.  (Ida.),  1197. 
—  husband  and  wife — sufficiency  of  evidence  to  show  status  of  property  as  community. 
Albright  v.  Albright   (N.  Mex.),  542;  Union  Securities  Co.  v.  Smith   (Wash.),  710. 
husband  and  wife — •sufficiency  of  evidence  to  show  status  of  property  as  separate. 


Union  Securities  Co.  v.  Smith    (Wash.),  710. 

—  intoxicating  liquors — ^sufficiency  of  evidence  to  show  sale  of  liquor  on  prescription 

by  surgeon.     State  v.  Morton   (S:  Dak.),  013. 

letters — sufficiency  of  evidence  of  receipt  of  letter.    Suits  v.  Order  of  United  Com- 


mercial Travelers  (Minn.),  508. 
—  life  insurance — sufficiency  of  evidence  to  show  reliance  by  insured  on  representa- 
tion as  to  amount  of  surplus  he  would  receive.  Forman  v.  Mutual  Life  Ins.  Co.  (Ky.), 
880. 

public  lands — cancellation  of  deed  of  public  land — sufficiency  of  evidence  of  fraud. 


State  V.  Hyde  (Ore.),  688. 

—  sales — sufficiency  of  evidence  of  invoice  cost.     Knopfler  v.  Flynn   (Minn.),  538. 

—  trusts  and  trustees — sufficiency  of  evidence  to  establiah  implied  trust.    Strasner  v. 
Carroll   (Ark.),  306. 

trust  and  trustees — sufficiency  of  evidence  to  establish  resulting  trust.     Baughman 


V.  Baughman   (111.),  895. 

Wills-— contest — admissibility   of    evidence   as   to    conduct   of    proponent.     Walsh's    Estate 
(Mich.),    217. 

proof  of  foreign  will  l^  certified  copy.     Fielder  v.  Pemberton    (Tenn.),  905. 

revocation — admissibility  of  evidence  of  enmity  between  testatrix  and  person  dis- 
inherited.    In  re  Keene's  Estate  (Mich.),  367. 
Bee  also  Appeal  and  £rror;  Dismissal  and  Nonsnit;  New  TariaL 

EXAMINATION  OF  WITNESSES. 
See  Witnesses. 

EXCEPTIONS. 
See  Constitutional  Law* 

EXCESSIVENE88. 
See  Alimony;  Damages. 

EXCHANGE  OF  PROPEBTT. 

See  Brokers. 

EXECUTORS  AND  ADMINISTRATORS. 

Aeeounts  and  accounting — settlement   of   account — ^persons   entitled  to  object.     Parkhurst 
V.  Oinn    (Mass.),  082. 
See  also  AdTanoements;  Dower;  Res  Judicata. 

EXECUTORY  LIMITATION. 
See  Dower. 

EXEMPTION. 
See  Taxation. 


See  Carriers  of  Goods. 
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Identifloation  oi  exhibit  referred  to  in  deposition.    In  re  OLodfelter's  Will    (N.   Car.),  281. 

Annotated 

EXISTING  MEIIBEBS. 
See  Benelloial  Assoolationi* 

EXPECTANCT. 
See  Death  by  Wrongf  ul  Act. 

EXPECTATION  OF  DEATH. 
See  Dying  Deelarations. 

EXPERIMENTAI.  OBSERVATIONS. 
See  Railroads. 

EXPERT  EVIDENCE. 
See  Evidenee. 

EXPLOSIONS  AND  EXPI.OSIVES. 

Negligence   in   keeping  explosive — liability   for   injury   to   trespas^ng   child.     Erachanake 

V.  Acme  Mfg.  Co.  (N.  Car.),  340. 
Storage  of  explosives — ^validity  of  municipal  regulation.     Pierce  Oil  Corp.  y.  Hope  (Ark.), 

143.  Annotated 

XSXTRANCOUS  AIDS  TO   CONSTRUCTION. 
See  Constitutional  La^r. 

EXTRATERRITORIAL  OPERATION. 
See  DiToroei  Marriage. 

FAIRNESS  OF  TRANSACTION. 
See  Attorneys. 

FALSE  PROMISE  OF  MARRIAGE. 
See  Seduotion. 

FAMILT  AUTOMOBILE. 
See  Automobiles. 

FEDERAL  COURTS. 
See  Courts. 

FEDERAL  EMPLOYERS'  IJABILITT  ACT. 
See  Employers'  Liability  Aets. 

FEDERAL  GOVERNMENT. 
See  Attorneys. 

FEDERAL  QUESTIONS. 
See  Appeal  and  Error. 


See  Appeal  and  Error;  Guardians  |  Lioenses;  Publie  Officers. 


Injury  to  passenger — liability  of  owner  of  ferry.    Meisle  v.  New  York  Central,  etc.  R.  Col 
(N.  Y.),  1081.  Annotated 

FINANCIAL  CIRCUMSTANCES. 
See  Death  by  "Wrongful  Act. 

FINES  AND  PENALTIES. 

Penal  statutes — ^injunction  against  enforcement  of  penal  statute.    Shuman  v.  Gilbert  (Mas8.)» 

793. 
Ships  and  shipping— effect  of  provision  in  charter  party  for  penalty.    Aktieselakabet  Kom-og, 

etc  y.  Bederiaktiebolaget,  etc  (U.  S.)  491. 
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FIRE  IHSUBAKOE. 

Construction  of  policy — iron-safe  clause — ^what  constitutes  keeping  of  books.    Miller  v.  Home 
Ins.  Co.  (Md.),  384.  Annotated 

iron-safe  clause — ^what  constitutes  making  inventory.    Miller  v.  Home  Ins.  Co.  (Md.), 

384.  Awnotated 

parol  evidence  to  vary  policy.    Connecticut  Fire  Ins.  Co.  v.  W.  H.  Roberts  Lumber  Co. 

(Va.),  1046. 

recovery  of  profits  to  be  made  from  property  destroyed.    Connecticut  Fire  Ins.  Co.  v. 


VV.  H.  Roberts  Lumber  Co.  (Va.)  1045.  Annotated 

Ignorance  of  insured  as  to  terms  of  policy — effect  as  relieving  insured  of  binding  effect  of 

covenants.    Miller  v.  Home  Ins.  Co.  (Md.),  384. 
Implied  trust  in  proceeds  of  insurance.    Plum  Trees  Lime  Co.  v.  Keeler   (Conn.),  831.    • 
Insurable  interestr— estoppel  of  lessor  to  deny  insurable  interest  of  lessee.    Plum  Trees  Lime 

Co.  V.  Keeler  (Conn.),  831. 

general  rule.    Plum  Trees  lime  Co.  v.  Keeler  (Conn.),  831. 

■  interest  of  lessee  as  insurable.    Plum  Trees  Lime  Co.  v.  Keeler  (Conn.)  831. 

Landlord  and  tenant — covenant  by  tenant  to  insure — duty  to  insure  against  acts  of  public 

enemy.    Upjohn  v.  Hitchens  (£ng.),  294.  Annotated 

FIBES. 

Railroads — liability  for  setting  fire— statute  imposing  liability — applicability  to  personal 
injury  from  fire.    Yazoo,  etc.  R.  Co.  v.  Washington  (Miss.),  813.  Annotated 

— —  liability  for  setting  fire — sufficiency  of  evidence  to  show  illegal  speed  of  train. 
Yazoo,  etc.  R.  (Do.  v.  Washingtcm  (Miss.),  813. 

FIXTURES. 

Landlord  and  tenant — ^removal  of  fixtures — construction  of  lease  as  to  right  of  removal.    Mc- 

Clintock,  etc.  (Do.  v.  Aetna  Explosives  Co.  (Pa.),  1078. 
■ —  removal  of  fixtures — effect  of  contract  giving  right  to  remove.    McClintock^  etc.  Co. 

V.  Aetna  Explosives  Co.  (Pa.),  1078. 

removal  of  fibctures — effect  of  stipulation  in  lease  for   removal.     Bache   v,    Central 


Coal,  etc.  Co.  (Ark.),  198. 

—  removal  of  fixtures — ^implied  right  to  remove.    McClintock,  etc.  Co.  v.  Aetna  Explo- 
sives Go.  (Pa.),  1078. 

—  removal  of  fixtures— question  of  law.    McClintock,  etc.  Co.  v.  Aetna  Explosives  Co. 
(Pa.),  1078. 

removal  of  fixtures — time  for  removal  under  stipulations  in  lease.    Bache  v.  Central 


Coal,  etc.  Co.  (Ark.),  198. 
Trade  fixtures — ^what  constitutes.    McClintock,  etc.  Co.  v.  Aetna  Explosives  Co.  .(Pa.),f  1078. 

FORECLOSURE. 
See  Mortgases;  Pledges. 

FOREIGN  CORPORATIONS. 

Action  by  foreign'  corporation — unauthorized  action — substitution  of  parties  authorized  to 

sue.    Martin  v.  Bankers'  Trust  Co.  (Ariz.),  1240. 
What  constitutes  "carrying  on  business"  T^ithin  state.    Martin  v.  Bankers'  Trust  Co.  (Ariz.), 

1240. 

FOREIGN  GOVERNMENTS. 
See  International  Law« 

FOREIGN  WIIXS. 
See  Wills. 

FOREST  RESERVE* 
See  Trees  and  Timber* 

FORFEITURES. 
See  Master  and  Servant;  Willi* 

FORM  OF  GOVERNMENT. 
See  Mnnioipal  Corporations. 

FRANCHISES. 

What  constitutes  grant— extension  of  pre-existing  right.    Dayton  t.  South  Coyington,  etc.  R. 

Co.  (Ky.),229. 
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FRAITD. 

Actionable  fraud — ^representation  held  to  be  one  of  fact.     Enopfler  v.  Flynn   (Minn.),  638. 
Elements  of  fraud — intent  to  deceive  as  element.    McNeer  v.  Norfieet  (Miss.),  436. 
Evidence — cancellation  of  deed  of  public  land — sufficiency  of  evidence  of  fraud.     State  y. 

Hyde   (Ore.),  688. 

—  proof  of  fraud  by  circumstantial  evidence.    State  v.  Hyde  (Ore.),  688. 

Landlord  and  tenant — misrepresentation  of  acreage  of  land  leased — expense  of  preparation 

to  cultivate  as  element  of  damage.    McNeer  v.  Norfleet  (Miss.),  436. 
Public  lands — cancellation  of  deed  of  public  land — effect  of  laches  on  right  to  cancel  for 

fraud.    State  v,  iJyde  (Ore.),  688. 
cancellation  of  deed  of  public  land — ^what  constitutes  fraud.     State  v.  Hyde  (Ore.), 

688. 

ratification  of  deed  procured  by  fraud.    State  v.  Hyde  (Ore.),  688. 


Sales — acceptance  of  goods  sold  before  discovery  of  fraud— effect  of  right  to  relief.    Enopfler 

v.  Flynn  (Minn.),  638. 

FRAUDS,  STATUTE  OF. 

Contract  partly  within  statute — ^validity  and  enforceability.     Godefroy  t.  Hupp    (Wash.), 
494.  AtmoUUed 

FRAUDUI.ENT  SAIJSS  AND  CONVBTANOES. 

What  constitutes  fraudulent  transaction — giving  mortgage  for  sum  in  ezceu  of  actual  debt. 
Union  Securities  Co.  y.  Smith  (Wash.),  710.  Annotated 

FREEZING. 
See  Carriers  of  Good*. 

FREIGHT  CHARGES. 
See  Carriers  of  GoofU* 

FUEI.. 
See  Mnnioipal  Corporatioak 

FUTURES. 
See  Gamins. 

GAMING. 

Gambling  contract — aright  to  recover  money  deposited  with  stakeholder.    Miartin  t.  Francis 

(Ky.),  289. 
Recovery  back  of  losses — ^persons  liable.    Cohn  v.  Brinson  (Miss.),  134.  Atmotated 

Securities  given  to  cover  losses  at  gaming — right  to  cancellation.    Cohn  y.  Brinson  (Miss.), 

134. 
"Stakeholder*' — ^meaning  of  term.    Martin  v.  Francis  (Ky.),  289. 
What  constitutes  ganiing — purchase  of  "futures."    Cohn  v.  Brinson  (MiM.)«  134» 

germikatihg  power. 

See  Seed. 

GOOD  FAITH. 
See  Contraets* 

GOOD  HEAIiTH. 
See  Renefieial  AssociatioiiB* 

GRANDCHILDREir. 
See  Infants. 

GRAKD  JURY. 

Libel  and  slander — persons  liable  for  libelous  report  of  grand  jury — aoquiesoenoe  in  report. 

Bennett  v.  Stockwell  (Mich.),  1193. 

report  of  grand  jury  as  privileged.    Bennett  v.  Stockwell  (Mioh.),  1193.      Atmotated 

Witnesess — member  of  grand  jury  as  competent  witness — soope  of  requirement  of  secrecy. 

Bennett  v.  Stockwell  (Mich.),  1193. 

GROSS  INCOME. 

See  Wills. 
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GUABANTT. 

Constniction  of  guarant7~-oonBtniction  according  to  intention  of  parties.    Scovill  Mfg.  Co. 
V.  Casaidy  (111.),  602. 

■  distinction  between  continuing  and  limited  guaranties.    ScoviU  v.  Casaidy  (111.)  602. 

Annotated 
— ^  effect  of  limitation  as  to  amount.    ScoviU  Mfg.  Co.  v.  Caasidy  (111.),  602. 
Corporations — change  of  name— effect  on  prior  guaranty.    ScoviU  Mfg.  Co.  v.  Cassidy  (lU.), 

602. 
Evidence — declaration  of  principal — admissibiUty  against  guarantor.     ScoviU  Mfg.   Co.  v. 

Cassidy  (lU.),  602. 
■ —  guaranty  of  order  for  goods — sufficiency  of  evidence  to  show  delivery  of  goods.    ScovUl 

Mfg.  Co.  v.  Cassidy  (111.),  602. 

See  also  Hnsbaad  and  Wife. 

GUARDIANS. 

Guardian  ad  litem — duty  to  follow  case  on  appeal.    Flynn  v.  Flynn  (Ill.>,  1034. 

'  fees  of  guardian — ^taxation  against  adverse  party.    Flynn  v.  Fl3mn  (lU.),  1034« 

■  inherent  power  of  court  to  appoint.    Flynn  v.  Flynn   (111.),  1034. 

■  reappointment  in  appellate  court.    Flynn  v.  Flynn  (lU.),  1034. 

GUESTS. 
See  Autoiiiobilea;  Innkeepen* 

HABENDUM  CLAUSE^ 
See  Deeds. 

HARMUBSS  ERROR. 
See  Appeal  and  Error. 

HAWKERS  AND  PEDDIiERS. 

lacense  tax  or  fee — ^?alidity  as  regards  uniformity.    Park  City  y.  Daniels  (Utah),  107. 

Annotated 

HOMXCIDE. 

Automobiles — homicide  by  negligent  operation — ^instruction  as  to  standard  of  care.    State  v. 

Schaeffer  (Ohio),  1137. 
Cross-examination  of  accused — conduct  subsequent  to  homicide.     State  y.  Schaeffer  (Ohio), 

1137. 
Evidence — declaration  by  victim  of  homicide  as  part  of  res  gestae.    Poling  v.  State  (Okla.), 

663. 
dying  declarations — ^manner  of  making — signs  and  gestiures.    Poling  v.  State  (Okla.), 

663. 

dying  declarations — necessity  that  declarant  state  expectation  of  death.     Poling  v. 


State  (Okla.),  663. 

sufficiency  of  evidence  to  sustain  conviction.    Poling  v.  State  (Okla.),  663. 


Indictment- — statutory  form — sufficiency.    State  v.  Schaeffer   (Ohio),  1137. 

variance — alleged  alias  not  proven.    State  v.  Schaeffer  (Ohio),  1137. 

Manslaughter — definition  of  manslaughter.     State  v.  Schaeffer  (Ohio),  1137. 

manslaughter  by  several  .acts  of  negUgence — ^necessity  of  election  l^  state.    State  y. 

Schaeffer  (Ohio),  1137. 
Proximate  cause — act  of  accused  as  proximate  cause  of  death.     State  v.  Schaeffer  (Ohio), 

1137. 

Trial — submission  of  included  offenses.     State  v.  Schaeffer   (Ohio),  1137. 

«  • 

HOSPITALS  AND  ASYLUMS. 

Charities — ^hospital  as  charity — effect  of  receiving  paying  patients.    Bishop  Randall  Hospital 

v.  Hartley  (Wyo.),  1172. 
Negligence  of  employee — ^liability  of  charitable  hospital.    Bishop  Randall  Hospital  y.  Hartley 

(Wyo.),  1172, 

HUSBAND  AND  WIFE. 

Antenuptial  contracts — construction  of  contract.    Baughman  v.  Baughman  (111.),  896. 

effect  on  marital  rights.    Baughman  v.  Baughman  (111.),  895. 

Conununity  property — ^levy  of  attachment  on  oommimity  property — ^wife  as  necessary  party. 
Godefroy  v.  Hupp  (Wash.),  494. 

lien  of  judgment  against  community  property.    Union  Securities  Co.  y.  Smith  (Wash.), 

710. 

sufficiency  of  evidence  to  show  status  of  property  as  community.     Albright  y.  Al- 


bright (N.  Mex.),  542;  Union  Securities  Co.  v.  Smith  (WaA.),  710. 
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HUSBAND  AND  WIFE  r*  Oontinued. 

Community  property — ^what   constitutes   community   property — ^purchase  by  husband   with 

wife's  guaranty.    Union  Securities  Co.  v.  Smith  (Wash.),  710. 
Contract  between  spouses — validity  of  contract  generally.    Hood  v.  Roleson  (Ark.)»  900. 
z —  validity  of  contract  intended  to  facilitate  procuring  of  divorce.     Hood  v.  Roleson 

( Ark. ) ,  900.  Annotated 

validity  of  statute  requiring  acknowledgment  by  wife.     Butler  ▼.  Butler   (N.  Car.), 


638. 

Contract  by  husband — liability  of  wife.    Godefroy  v.  Hupp  (Wash.),  494. 

Contract  by  wife  to  convey  land — effect  of  want  of  acknowlegment.  Weekly  t.  Wagner 
(W.  Va.),  630.  Anmotated 

■ —  necessity  of  acknowledgment.    Weekly  v.  Wagner  (W.  Va.),  630. 

Deed  by  wife — curing  want  of  acknowledgment — subsequent  annexation  of  certificate.  But- 
ler V.  Butler  (N\  Car.),  638. 

eflect  of  defective  acknowledgment.    Butler  v.  Butler  (N.  Car.)  638.  Annotated 

necessity  of  acknowledgment    Butler  y.  Butler  (N.  Car.),  638. 

Postnuptial   agreements— evidence  sufficient  to  establish.     Union  Securities   Co.   y.  Smith 

(Wash.),  710. 
Resulting  trusts — purchase  by  wife  in  name  of  husband  as  creating.    Baughman  y.  Baughman 

(111.),  896. 
Separate  property  of  wife — earnings  of  wife— construction  of  statute.    Albright  y.  Albright 

(N.  Mex.),  542. 

sufficiency  of  evidence  to  show  purchase  with  separate  funds.    McKeehan  y.  Volhuer- 

Clearwater  Co.   (Ida.),  1197. 

sufficiency  of  evidence  to  show  status  of  property  as  separate.    Union  Securities  Co. 

V.  Smith  (Wash.),  710. 

title  taken  in  name  of  husband — estoppel  of  wife  as  to  husband's  creditors.     Mc- 


Keehan y.  Vollmer-Clearwater  Co.  (Ida.),  1197. 
Witnesses — effect  of  divorce  on  competency  of  husband  or  wife   aa  witness.     Hesdorffer   T. 
Hiller  (Miss.),  191. 
See  also  Diyoroei  Dower;  Marriage. 

ZDEKTIFICATIOK. 
See  Ezliibits. 

XDENTITT  OF  PARTIES. 
See  Res  Judloata* 

'    IGNORANCE. 

See  Fire  Insurance* 

II.I£GAI.  OONTRAOTS. 

Carriers  of  goods — discriminating  rate  fixed  by*  mistake — ^validity  of  contract.  Chicago,  etc 
R.  Co.  v.  Greenberg  (Minn.),  456.  AnnotaUd 

Carriers  of  live  stock — ^limitation  of  liability — ^validity.  Boston,  etc  R.  R.  y.  Piper  (U.  8,), 
469. 

Contract  capable  of  constructi(m  in  fayor  of  validity  not  adjudged  invalid*  Manson  y.  Curtis 
(N.  Y.),  247. 

Good  faith  in  making  illegal  contract— effect.    Manson  y.  CuFtis  ( N.  T. ) ,  247. 

Husband  and  wife — ^validity  of  contract  between  spouses.    Hood  v.  Roleson  (Ark.),  900. 

validity  of  contract  intended  to  facilitate  procuring  of  divorce     Hood  v.  Roleson 

( Ark. ) ,  900.  Annotated 

Interest — ^validity  of  contract  provision  against  interest.  Modem  Brotherhood  of  America 
Lodge  V.  Bailey   (Okla.),  744.  '  AnnottUcd 

Intoxication — contract  entered  into  by  intoxicated  person  as  void  or  voidable.  Bawlf  Grain 
Co.  V.  Ross  (Can.),  319.  Annotated 

Partial  invalidity  of  contract— effect.    Manson  v.  Curtis  (K.  Y.),  247. 

Public  officers — ^validity  of  contract  to  divide 'fees.    Martin  y.  Francis  (Ky.),  289. 

Right  of  parties  to  relief.    Martin  v.  Francis  (Ky.),  289. 

Wills — validity  of  agreement  by  parties  interested  to  dispense  with  probate  of  will.  Stewart's 
Estate  (Pa.),  1216.  Annotated 

See  also  Attorneys;  Bonds;  Chattel  Mortgases;  FrandSf  Statute  o£|  GmaUBc; 
Infants;  Marriage. 

HiLegai.  sPEia>. 

See  Railroads* 

nXEOITIMAOT, 
See  Lesitiniaey. 
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ILLUSTRATION. 
See  Ijumraiioe. 

IMPLIED  TRUSTS. 
See  Tmets  and  Trveteea. 

IMPROVEMENTS. 
See  Pnblio  ImproTeineiits. 

INADEQUACY  OF  PRICE. 
See  Judicial  Sales. 

INCOME. 
See  Aaauitiesi  life  Estates;  Trusts  and  Trustees;  Willfli 

INDEMNITY. 
See  Lest  Instruments. 

INDICTMENT. 
See  Criminal  Law. 

INDIANS. 

Marriage— validity  of  Indian  marriage.    Palmer  v.  Cully  (Okla.),  375.  Aimotaied 

State  statutes  as  applicable  to  Indians.    Palmer  y.  Cully  (Okla.)>  375. 

INDIGNITIES. 
See  Innkeepers. 

INDIVIDUAL  CAPACITY. 
See  Res  Judicata. 

INDUSTRIAL  ROARD. 
See  Workmen's  Compensation  Aots* 

INFANTS. 

"Children"  in  statute  as  including  grandchildren.    Lowrey  y.  Le  Flore  (Ok]a.)»  1001. 

Annotated 
Contracts — proceeding  to  carry  out  contract — effect  of  order  by  master  in  excess  of  authority. 

Berry  v.  Marion  County  liumber  Co.  ( S.  Car. ) ,  877. 
Death  by  wrongful  act — recovery  by  child  for  death  of  father— amount  of  recoyery.    Davis' 
Admr.  v.  Cincinnati,  etc.  R.  Co.  (Ky.),  414. 

recovery  by  child  for  death  of  father — effect  of  divorce  of  parents.    Dayis'  Admr.  y. 

Oincinnatiy  etc.  R.  Co.  (Ky.),  414.  Annotated 

recovery  by  child  for  death  of  father — expectancy  from  father  as  question  of  law. 


Davis'  Admr.  v.  Cincinnati,  etc.  R.  Co.  (Ky.),  414. 
Explosions  and  explosives — ^negligence  in  keeping  explosives — Pliability  for  injury  to  trespassing 

child.    Krachanake  v.  Acme  Mfg.  Co.  (N.  Car.),  340. 
Injury  to  child — ^recovery  by  father  for  loss  of  services.    Henry  v.  Missouri,  etc  R.  Co.  (Kan.), 

3094. 
Support  of  child — effect  of  decree  of  divorce.    Spain  v.  Spain  (Iowa),  1225. 

power  to  modify  divorce  decree — allowance  for  children.    Davis'  Admr.  y.  Cincinnati, 

etc.  R.  Co.   (Kjr.),  414. 

Tort  of  child — liability  of  father.    Hays  v.  Hogan  (Mo.),  1127. 

liability  of  owner  for  act  of  child  driving  family  automobile.    Hays  v.  Hogan  (Mo.), 

1127. 

See  also  HnsbiEUftd  and  Wife;  Labor  Iiaws;  Lesitimaeyi  Torrens  Iawa* 

INHERITANCE  TAXES. 
See  Taxation. 

INITIATIVE  AND  REFERENBITIC. 

Delegation  of  legislative  power — ^validity    of    statute    effective    on    ratification   by   voters. 
Gretna  v.  Bailey  (La.),  566.  Annotated 

INJUNCTIONS. 

Elections — ^power  of  court  of  equity  to  enjoin  election,     l^ower  T.  Ratliff   (Miss.),  1146. 

Annotated 
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IKJTJNOnONS  —  Oontlimed. 

Police  power — ^right  of  legislature  to  prohibit  act  which  may  be  enjoined.    Hall  t.  Johnson 

(Ore.),  49. 
Statutes — ^injunction  against  enforcement  of   penal   statute.     Shuman  ▼.   Gilbert    (Mass.), 

793. 

injunction  against  invalid  statute — parties  defendant.    Gretna  y.  Bailey   (La.),  566. 

See  Also  Rescission,  Canoellation  and  Reformation. 

INNKEEPERS. 

Ejection  of  guest — ^burden  of  proof  as  to  justification.    Florence  Hotel  Co.  v.  Bumpas  (Ala.), 

262. 
Insult  or  indignity  to  guest — ^liability  of  innkeeper.    Florence  Hotel  Go.  v.  Bumpas  (Ala.). 

262.  Annotated 

INSANITY. 
See  Idbel  and  Slander. 

INSTRUCTIONS. 

Binding    instruction — ^when    properly    rejected.      Parkersburg,    etc.    Sand    Co.    y.    Smith 
(W.  Va.),  449. 

See  also   Compromise   and   Settlement;  Death  bjr  Wrongful  Act;   EvideBee; 
Homicide;  Libel  and  Slander;  Seduction;  Wills. 

INSULTS. 
See  Innkeepers. 

INSURABLE  INTEREST. 
See  Fire  Inanranoe. 

INSURANCE. 

Benefit  insurance — ^applicability  of  state  insurance  law.     Hollingsworth  v.  Supreme  Council 
(N.  Car.),  401. 

declarations   of  insured — admissibility   against  beneficiary.     Armstrong  v.   Modern 

Woodmen  of  Amercia  (Wash.),  263. 

'  .  reinstatement  of  member — waiver  of  provision  as  to  good  health.    Modern  Brother- 

hood of  America  Lodge  v.  Bailey   (Okla.),  744. 

right  of  member  U>  resort  to  courts.     Most  Worshipful  United  Grand  Lodge,  etc. 

V.  Lee    (Md.),  1174.  •  Annotates 

right  to  raise  rates — agreement  not  to  raise  rates — ^laches  of  member.     HoUings 


worth  V.  Supreme  Council  (N.  Car.),  401. 

—  right  to  raise  rates — ^generally.     Hollingsworth  v.  Supreme  Council    (N.  Car.),  401. 

—  right  to  raise  rates — ^right  as  against  existing  member.     Hollingsworth  v.  Supreme 
Council   (N.  Car.),  401. 

right    to    raise    rates — what    law    governs.      Hollingsworth    v.    Supreme    Council 


(N.  Car.),  401. 

—  waiver  of  by-law — ^receipt  of  overdue  assessment.     Suits  v.  Order  of  United  Com- 
mercial Travelers  (Minn.),  508. 

waiver  of  suspension  of  member.     Suits  v.  Order  of  United  Commercial  Travelers 


Minn.),  608. 
Conflict  of  laws — law  governing  insurance   contract.     New  York  Life  Ins.   Co.  y.   Dodge 

(U.  S.),  693. 
Construction  of  policy — understanding  of  insured.     Forman  v.  Mutual  Life  Ins.  Co.   (Kv.), 

880. 
Credit  insurance — authority  of  agent — representations  inconsistent  with  policy.     Cauman 

V.  American  Credit  Indemnity  Co.    (Mass.),  841. 
■  effect  of  failure  of  insured  to  read  policy.     Cauman  v.  American  Credit  Indemnity 

Co.  (Mass.),  841. 

oral  contract — effect  of  failure  to  agree  on  terms  of  policy.     Cauman  v.  American 


Credit  Indemnity  Co.   (Mass.),  841. 

refusal  to  accept  particular  risk — account  due  from  bankrupt.     Cauman  v.  Ameri- 


can Credit  Indemnity  Co.    (Mass.),  841. 
Fire  insurance— construction  of  policy — iron-safe  clause — ^what  constitutes  keeping  of  books. 

Miller  v.  Home  Ins.  Co.    (Md.),  384.  Annotated 
construction     of     policy — iron-safe     clause — ^what     constitutes    making     inventory. 

Miller  v.  Home  Ins.  Co.   (Md.),  384.  Annotated 

construction  of  policy — parol  evidence  to  vary  policy.     Connecticut  Fire  Ins.  Co.  v. 


W.  H.  Roberts  Lumber  Co.   (Va.),  1046. 

—  construction  of  policy— ^recovery  of   profits  to   be  made   from  property  destroyed. 

Connecticut  Fire  Ins.  Co.  v.  W.  H.  Roberts  Lumber  Co.   (Va.),  1045. 
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INSTTKAJf  OE  —  Contlniied. 

Fire  insurance— coYenant  hj  tenant  to  insurer-duty  to  insure  against  acts  of  public  enemy. 
Upjohn  v.  Hitchens   (Eng.),  294.  Annotated 

^— ^—  ignorance  of  insured  as  to  terms  of  policy — effect  as  relieving  insured  of  binding 
effect  of  covenants.    Miller  v.  Home  Ins.  Co.   (Md.),  384. 

implied  trust  in  proceeds  of  insurance.    Plum  Trees  Lime  Co.  v.  Keeler  (Conn.),  831. 
insurable   interest — estoppel  of   lessor  to  deny  insurable  interest  of   lessee.     Plum 


Trees  Lime  Co.  v.  Keeler  (Conn.),  831. 

—  insurable  interest— general  rule.     Plum  Trees  Lime  Co.  v.  Keeler   (Conn.),  831. 
insurable  interest — interest  of  lessee  as  insurable.    Plum  Trees  Lime  Co.  v.*  Keeler 


(Conn.),  831. 

Life  insurance — contract  of  insurance — construction  of  agreement  by  insurer  as  to  amount  of 

surplus.     Forman  v.  Mutual  Life  Ins.  Co.   (Ky.),  880. 

'  contract  of  insurance — illustration  of  results  as  part  of  policy.     Forman  v.  Mutual 

Life  Ins.  Co.   (Ky.),  880.  *  Afvnotated 

contract  of  insurance — presumption  that  attached  paper  constitutes  part  of  policy. 


Forman  v.  Mutual  Life  Ins.  Co.   (Ky.),  880. 

representations  by  insurer — sufficiency  of  evidence  to  show  reliance  by  insured  on 


representation  as  to  amount  of  surplus  insured  would  receive.    Forman  v.  Mutual  Life 

Ins.  Co.  (Ky.),  880.  f 

>Ialpracrtice— construction    of    policy    insuring    dentist    against    liability    for    malpractice. 

Betts  v.  Massachusetts  Bonding,  etc.  Co.  (N.  J.),  620. 
Statutory   regulation — validity   of   statute   creating   board   for   regulation   and   control   of 

insurance  business.    Insurance  Co.  of  North  America  v.  Welch  (Okla.),  47L    Annotated 

See  also  Death  bjr  Wrongful  Aot. 

INTENT* 
See  Contracts;  Gnarantyi  WUUu 

INTEREST. 

Advancements — interest  on  advancement — distribution  of  testate  estate.  Knight's  Estate 
(Pa.),  21L  Annotated 

Contract  provision  against  interest — ^validity.  Modern  Brotherhood  of  America  Lodge  v. 
Bailey    (Okla.),  744.  Annotated 

Public  officers — liability  for  interest  received  on  public  funds.  Lake  County  v.  Westeriield 
(IlL),  102.  Annotated 

Wills — interest  on  legacy — from  what  date  payable.  Parkhurst  v.  Ginn  (Mass.),  982. 
interest  on  legacy — rate  of  interest.     Parkhurst  v.  Ginn    (Mass.),  982. 


See  also  Pleading. 


INTEBMEDIATE  COURTS. 
See  Appeal  and  Error. 


INTERNATIONAI.  UkW. 

Jurisdiction  of  suit  against  foreign  government.    Roumania  v.  Guaranty  Trust  Co.  (Fed.), 
524.  Annotated 

INTERPRETATION. 
See  Contracts. 

INTERSTATE  COMMERCE. 

Bills  of  lading — Yalidity — effect  of  filing  with    interstate    commeros   commission.     Boston, 

etc.  R.  R.  V.  Piper  (U.  S.),  469. 
Laljor   laws — validity   of   statute   excluding  from   interstate   commerce   goods   produced   by 

child  labor.     Hammer  v.  Dagenhart    (U.  8.),  724. 
Taxation — state   income  tax — ^levy   on   income   produced  by  interstate   commerce.     United 

States  Glue  Co.  v.  Oak  Creek   (U.  S.),  748. 

INTOXICATING  LIQUORS. 

Physicians  and  surgeons — construction  of  statute  regulating  sale  of  liquor  on  prescription 
by  physician.     State  v.  Morton   (S.  Dak.),  913.  Annotated 

sufficiency  of  evidence  to  show  sale  of  liquor  on  prescription  by  physician.    State  v. 

Morton    (S.  Dak.),  913. 
See  also  Dmnkenness. 

INTOXICATION, 
See  Drunkenness. 

INVENTORY. 
See  Fire  Insurance;  Sales* 
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INVESTMENTS. 

Trusts  and  trustees — ^power  of  trustee  to  invest  trust  funds.    Parkhurrt  ▼.  Ginn   (Mass.), 
982. 

INVOICE  VAI.nE. 

Meaning  of  "invoice  value."    Knopfler  v.  Flynn    (Minn.),  538.  Annotated 

IBON^SAFE  OI^USE. 
See  Fire  Insuranee. 

JUDGMENTS. 

Lien  of    Judgment — ^lien    against   community   property.      Union    Securities    Co.    T.   Smith 

(Wash.),  710. 
Res  judicata — conclusiveness  of  judgment — immaterial  differences  in  facts.    Bush  v.  Stephens 

(Ark.),  269. 
identity  of  parties — suit  in  different  capacity.    Henry  v.  Missouri,  etc  R.  Co.  (Kan.), 

1094. 
judgmait  in  individual  capacity  as  binding  on  representative.     Murphy  v.  Wilson 

(N.  Dak.),  1101.1  Annotated 
judgment  in  representative  capacity  as  binding  on  individual.     Henry  v.  Missouri, 

etc.  R.  Co.  (Kan.),  1094.  Annotated 

judgment  as  necessary  foundation  of  plea   of   res   judicata.     Albright   t.    Albri^^t 


(N.  Max.),  642. 

See  also  Appeal  and  Error;  Divorce;  Torrens  Laws* 

JUBIOIAI.  DICTUM. 
See  Courts. 

JUDICIAL  NOTICE. 

Explosions — ^judicial  notice  of  fact  of  imexplained  explosions.     Pierce  Oil  Corp.  ▼.  Hope 

(Ark.),  143. 
Lightning — ^judicial  notice  of  tendency  of  metal  to  attract  lightning.    Wiggins  v.  Industrial 

Accident  Board  (Mont.),  1164. 
Rules  of  court — judicial  notice  by  appellate  court  of  rules  of  municipal  court.    Scovill  Mfg. 

Go.  V.  Cassidy  (111.),  602. 

JUDICIAL  SALES. 

Implied  trusts — parol  agreement  to  purchase  at  judicial  sale  and  hold  for  another — effect  as 
implied  trust.    Strasner  v.  Carroll  (Ark.),  306.  Annotated 

Setting  aside  judicial  sale — inadequacy  of  price  as  ground.  Stevenson  v.  Gault  (Ark.),  433. 
See  also  Taxation. 

JUNK. 

Statute  licensing  junk  dealers — ^validity.    State  v.  Shapiro  (Md.),  196. 

JURISDICTION. 
See  Conrts;  Resoission,  Cancellation,  and  Reformation;  Torrens  Laws* 

JURY. 

Disclosure  by  juror — disclosure  of  state  of  deliberations  as  prejudicial  error.     Poling  v. 

State  (Okla.),  663.  Annotated 

Selection  of  jury — ^peremptory  challenges — number  of  challenges  allowed  in  will  contest. 

Walsh's  Estate  (Mich.),  217. 

See  also  Oraad  Jnry;  Verdict. 

JUST  COBIPENSATION. 
See  Eminent  Domain. 

JUSTIFICATION. 
See  Innkeepers. 

KEEPING  OF  BOOKS. 
See  Fire  Insnranoe. 

LABOR  COMBINATIONS. 

Picketing" — ^validity  of  ordinance  prohibiting — effect  of  in^'^lid  provisions.  Hall  ▼.  Johnson 
(Ore.),  49.  Annotated 
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JsAMOn  UIlWS. 

Child  labor — ^ralidity  of  statute  excluding  from  interstate  commeroe  goods  produced  by  child 

labo)-.    Hammer  y.  Dagenhart  (U.  S.),  724. 
Toilet  rooms — ^validity  of  statute  requiring  toilet  rooms  for  employees.     State   y.    Scullin- 

Gallagher  Iron,  etc.  Co.  (Mo.),  620. 

LACHES. 

States — application  of  doctrine  of  laches  to  state.     State  y.  Hyde  (Ore.),  688. 
See  also  BeneScial  Assoeiatlons. 

UkNDLOBO  AND  TENANT. 

Fire  insurance — covenant  by  tenant  to  insure  premises — duty  to  insure  against  acts  of  pub- 
lic enemy.    Upjohn  v.  Hitchens  (Eng.),  294.  Annotated 

estoppel  of  lessor  to  deny  insurable  interest  of  lessee.    Plum  Trees  Lime  Co.  ,v.  Keeler 

(Conn.),  831. 

implied  trust  in  proceeds  of  insurance.    Plum  Trees  Lime   Co.   y.   Keeler    (Conn.), 


831. 

interest  of  lessee  as  insurable.    Plum  Trees  Lime  Co.  v.  Keeler  (Conn.),  831. 


Fixtures — removal  of  fixtures — construction  of  lease  as  to  right  of  removal.     McClintock, 

etc.  Co.  v.  Aetna  Explosives  Co.  ( Pa. ) ,  1078. 
removal  of  fixtures — effect  of  contract  giving  right  to  remove.    MeClintock,  etc.  CJo. 

V.  Aetna  Explosives  Co.   (Pa.)»  1078. 

removal  of  fixtures — effect  of  stipulation  in  lease  for  removaL     Bache  y.  Central 


Coal,  etc.  Co.  (Ark.),  198. 

removal  of  fixtures — implied  right  to  remove.     McClintock,  etc.  Co.  y.  Aetna  Ex- 


plosives Co.  (Pa.),  1078. 
—  removal  of  fixtures — question  of  law.    McClintock,  etc.  Co.  v.  Aetna  Explosives  Co. 
(Pa.),  1078. 

removal  of  fixtures — ^time  for  removal  under  stipulation  in  lease,     fiache  y.  Central 


Coal,  etc.  Co.  (Ark.),  198. 

trade  fixtures — ^what  constitute.    McClintock,  etc.  Co.  y.  Aetna  Explosives  Co.  (Pa.)* 


1078- 

Misrepresentation  of  acreage  of  land  leased — expense  of  preparation  to  cultivate  as  element 
of  damage.    McNeer  y.  Norfleet  ( Miss. ) ,  436. 

UkW  OF  THE  CASE. 

See  Appeal  and  Error. 

UkW  OF  THE  ROAD. 
See  Streets  and  Hishwajrs. 

LEASES. 
See  Landlord  and  Tenant;  Mines  and  Minerals* 

LEGACIES. 

See  Wills. 

LEGITIMACY. 

Estoppel  to  deny  legitima<r^  of  children — inconsistent  position  in  litigation.  Howard  y.  Kelly 
(Miss.),  1230. 

t 

LETTEBS. 

Keceipt  of  letter — sufficiency  of  evidence.  Suits  y.  Order  of  United  Commercial  Travelers 
(Minn.),  508. 

LIBEL  AND  SLAVDER. 

Actionable  words — imputation  indirectly  made.    McClintock  y.  McClure  (Ky.),  96. 

imputation  of  insanity  as  actionable.    McClintock  v.  McClure   (B>.),  06.  Annotated 

Damages — measure  of  damages  recoverable  generally.     McClintock  v.  McClure   (Ky.),  96. 

mental  suflfering  as  element  of  damages.    McClintock  v.  McClure  (Ky.),  96. 

. right  to  recover  punitive  damages.     McClintock  v.  McClure  (Ky.),  96. 

Defenses — truth  as  defense.    McClintock  v.  McClure  (Ky.),  96. 

Evidence — admissibility  of  evidence  on  issue  of  truth  of  charge.  McClintock  y.  McClure 
(Ky.),  96. 

Instructions — propriety  of  instruction  presuming  existence  of  malice.  -McClintock  v.  Mc- 
Clure (Ky.),  96. 

.  refusal  to  instruct  on  mitigation  of  damages  as  prejudicial  error.     McClintock  v. 

McClure  (Ky.),  96. 
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IJBZX  AND  SItANDER— Contlniied. 

Privileged  ocmunTmications — absolute  privilege — effect  of  malioe.    Bolton  t.  Walker  (Micb.)^ 

1007. 
circumstances  of  publication  as  affecting  privilege.    Bolton  v.  Walker  (Midi.),  1007. 

comment  on  matter  of  public  interest  as  privileged.    Bulletin  Oo.  v.  Sheppard  (Can.), 

161;  Bolton  v.  Walker  (Mich.),  1007. 

commimication  by  agent  to  principal  as  privileged.   'McClinto^  v.  McClure   (Ky.), 

96. 

persons  liable  for  libelous  report  of  grand  jury — ^acquiescence  in  report.    Bennett  t. 

Stockwell  (Mich.),  H^^- 

privilege  as  question  of  law.    Bolton  v.  Walker   (Mich.),  1007. 

qualified  privilege — nature  and  purpose.    Bolton  v.  Walker  (Mich.),  1007. 

-'—  report  of  grand  jury  as  privileged.    Bennett  v.  Stockwell  (Midi.),  1193. 

Anmotated 
Procedure — counts  for  conspiracy  and  libel — propriety  of  dismissal  of  count  for  oonspiracy. 
McClintock  v.  McClure  (Ky.),  96. 


Eminent  domain — oondenmation  of  land  for  public  library.    Philadelphia'a  P^ition   (Pa.), 
120l  Annotated 

IJC£NS£  REGISTRY. 
See  Antomobiles* 

LICENSES. 

Hawkers  and  peddlers — license  tax  or  fee — ^validity  as  regards  uniformity.     Park  City  v. 
Daniels  (Utah),  107.  ^  Amtotated 

Junk  dealera— validity  oi  licensing  statute.    State  v.  Shapiro  (Md.),  196. 

LIENS. 
See  Jndsmenta.  ^ 

LIEU  LANDS. 
See  Trees  and  Timber. 

LIFE  ESTATES. 

Duties  of  life  tenant— duty  to  pay  special  assessment.    Sheffield  y.  Cooke  (R.  I.),  961. 

duty  to  pay  taxes.    Poole  v.  Union  Trust  (3o.  (Mich.),  622;  Sheffield  v.  Cooke  (R.  L), 

061. 

Rights  of  life  tenant — right  to  cut  timber.    Poole  v.  Union  Trust  Co.  (Mich.),  622. 

right  to  open  new  mine.    Poole  v.  Union  Trust  Co.  (Mich.),  622. 

right  to  royalty  from  mining  lease.    Poole  y.  Union  Trust  Ck>.  (Mich.),  622. 

right  to  stock  dividend  as  part  of  income.    Poole  v.  Union  Trust  Co.   (Mich.),  622. 

»  right  to  work  existing  mine.    Poole  v.  Union  Trust  Co,  (Mich.),  622. 

LIFE  INSURANCE. 

Contract  of  insurance — oonsiruction  of  agreement  by  insurer  as  to  amount  of  surplus.    For- 
man  v.  Mutual  Life  Ins.  (3o.  (Ky.),  880. 

illustration  of  results  as  part  of  policy.     Forman  y.  Mutual  Life  Ins.  0>.    (Ky.), 

880.  Afmotaied 

presumption  that  attached  paper  constitutes  part  of  policy.    Forman  v.  Mutual  Life 


Ins.  Co.   (Ky.),  886.  • 

Representations  by  insurer — sufficiency  of  evidence  to  show  reliance  by  insured  on  repre- 
sentation as  to  amount  of  surplus  he  would  receive.    Forman  y.  Mutual  Life  Ins.  Co. 
(Ky.),  880. 
See  also  Death  by  ^XTronsfnl  Act. 

LIGHTNING. 
See  Jvdielal  Notieei  Workmeii's  Oompenaatioii  Aeta. 

LIMITATION  OF  ACTIONS. 

Attorneys — limitation  of  action  to  invalidate  transfer  to  attorney.    Azmstrong  t.  Morow 
(Wis.),  1166. 

LIMITATION  OF  LIABILITY. 
See  Carriers  of  Liye  Stock* 

LIMITED  GUARANTY. 
See  Guaranty. 
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IiOOAI.  OPTION. 

Validity  of  statute— Texas  Pool  Hall  Law.    Ex  p.  Mode  (T«x.)«  848.  AMm>tiUed 

LOSSES. 
See  Gaining. 

loss  OF  PROFITS. 

See  Telegraphs  and  Telephones. 

IiOST  INSTRUMENTS. 

Certificate  of  stock — duplication  of  lost  certificate — indemnity  to  corporation  as  prerequisite. 

WiH*B  Adm'r  v.  George  Wiedemann  Brewing  Co.   (Ky.),  62.  Awnotaied 

Wills — proceeding  to  establish  lost  will — ^validity  of  particular  provision  as  issue.     In  re 

Keene's  Estate  (Mich.),  367. 


Meaning  of  ''machinery.''    Bache  v.  Central  Coal,  etc.  0>.  (Ark.),  198.  Awnotated 

MALICE. 
See  Libel  and  Slander* 

MALPRACTICE. 
See  Dentists;  Physicians  and  Snrgeons» 

MANDAMUS. 

Elections — compelling  removal  of  name  from  ballot — remedy  by  mandamua.     Bordwell  y. 
WiUiams  (Cal.),  368. 

MANSUkUGHTEB. 
See  Homieide. 

MARRIAGE. 

Annulment — applicability  of  divorce  statute  to  annulment  proceedings.     Millar  y.  Millar 
(Cal.),184 

condonation  as  defense  to  annulment  proceedings.    Millar  v.  Millar  (Oal.),  184.    - 

cross-complaint  for  annulment — sufficiency.    Millar  v.  Millar  (Cal.),  184, 

decree  for  annulment  as  affecting  alimony.    Millar  v.  Miliar  (Gal.),  184. 

distinction  between  divorce  and  annulment.     Millar  v.  Millar  (CaJ.),  184. 

effect  of  decree  of  annulment.    Millar  v.  Millar  (Cal.),  184. 

grounds — waiver  of  ground  for  annulment.    Millar  v.  Millar  (Cal.),  184. 

grounds — secret  intention  to  refuse  martial  intercourse.     Millar  v.  Millar    (Cal.), 

184.  Annotated 

Validity — burden  of  proof  as  to  validity  of  subsequent  marriage.    Howard  v.  Kelly  (Miss.), 

1230.  Annotated 
effect    of    marriage    within    proscribed    time    after    divorce.      Woodward    v.    Blake 

(N.  Dak.),  652.  Awnotated 

marriage  within  proscribed  time  after  divorce — extraterritorial  effect  of  prohibitory 

statute.    Crouse  v.  VNTieeler  (Colo.),  1074.  Annotated 

presumption  of  validity  of  subsequent  marriage.    Howard  v.  Kelly  (Miss.),  1230. 

Annotated 
— —  presumptions  in  favor  of  common-law  marriage.    Howard  v.  Kelly  (Miss.),  1230. 

validitv  of  common-law  marriage.     Palmer  v.  Cully   (Okla.),  375;   Howard  v.  Kelly 

(Miss.*),  1230. 

■  validity  of  Indian  marriage.    Palmer  v.  Cully  (Okla.),  376.  Annotated 

what  constitutes  common-law  marriage — public  assumption  of  relation.    Howard  v. 


Kelly  (Miss.),  1230. 
See' also  Sednotion. 


MARRIED  WOMEN. 
See  Husband  and  Wife* 


MASONIC  LODGES. 

Masonie  Lodge  as  charitable  institution  exempt  from  taxation.    Vogt  y.  Louisyille   (Ky.), 
3040.  Annotated 

MASTER  AND  SERVANT. 

Aet  of  servant — auotomobiles — liability  of  owner  for  act  of  child  driving  family  automobile* 
Hays  V.  Hogan  (Mo. ),  1127. 
Ann.  Cas.  1918E.— 81. 
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BLASTER  AND  SERTANT  —  Oontinued* 

Act  of  Mi'vant — charitie» — ^liability  of  charitable  hospital  for  neglig<iuoe  of  employes.    Bishop 

Randall  Hospital  v.  Hartley  (Wyo.),  1172. 
Injury  to  servant — employers'  liability  act — relief  departments — forfeiture  in  case  of  suit — 

effect  of  federal  employers'  liability  act.     Wilson   v.   Grand   Trunk   K.   Ins.   etc.    See. 

(N.  H.)   1191. 
■  liability  of  railroad — ^negligence  as  question  for  jury.     Dayis'  Adnur.  ▼.  Cincinnati^ 

etc.  R.  Co.   (Ky.),  414. 

liability  of  railroad — speed  of  train  as  negligence.     Davis'  Admr.  ▼.  Cincinnati,  ete. 

R.  Co.  (Ky.),  414. 

workmen's  compensation  act — accident  or  injury  within  act — ^what  constitutes  acci- 
dent arising  out  of  employment.  Mueller  Constr.  Co.  v.  Industrial  Board  (Ill.)i  808; 
Wiggins  V.  Industrial  Accident  Board  (Mont.),  1164. 

workmen's  compensation  act — accident  or  injury  within  act — ^what  constitutes  in- 
dustrial accident — lightning  stroke.    Wiggins  v.  Industrial  Accident  Board  (Mont.),  1164. 

workmen's  compensation  act — appeal  and  error — review' of  finding  of  industrial  board. 

Mueller  Constr.  Co.  v.  Industrial  Board  (111.),  808. 

workmen's    compensation   act — ''average   weekly   earnings" — ^how   oonputed — periOB 


working  during  spare  time.    Rice's  Case  (Mass.),  1052. 


See  Beneficial  AasociatioiM. 

MERITS. 
See  Affidavit  of  Merita. 

MHiITART  OABIPS. 
See  Army  and  Navy* 

MINES  AND  MINERAUI. 

Life  estates — ^right  of  life  tenant  to  open  new  mine.    Poole  v.  Union  Trust  Co.  (MIcIl),  622. 

right  of  life  tenant  to  royalty  from  mining  lease.    Poole  y.  Union  Trust  Co.  (Mich.), 

622. 

right  of  life  tenant  to  work  existing  mine.    Poole  v.  Union  Trust  Co.  (Mich.),  622. 

Mining  leases — care  of  property  hy  lessee — admissibility  of  evidence.    Bache  y.  Central  Coal, 

etc.  Co.   (Ark.),  198. 
Trust  deeds — property  covered  by  deed  of  trust  given  by  mining  company.    Martin  v.  Bankers' 
Trust  Co.  (Ariz.),  1240. 

MINORITY  STOCKHOIJ>ERS. 
See  Stock  and  Stookholders* 

MISTAKE. 

Mistake  of  law — as  ground  for  rescission  or  reformation.    Palmer  v.  Colly  (Okla.),  375. 

what  constitutes  mistake  of  law.    Palmer  v.  Gully  (Okla.),  375. 

See  aleo  Carriers  of  Goode. 

MITIGATION   OF   DAMAGES. 
See  Damases* 

MODIFICATION. 
See  Alimony;  Contracts* 

MORTGAGES. 

Foreclosure — jurisdiction  of  state  court — effect  of  bankruptcy  proceedinge.  Martin  v.  Bankers' 
Trust  Co.  (Ariz.),  1240. 

■  right  of  mortgagee  to  purchase.    Cleveland  v.  Bateman  (N.  Mex.),  1011. 

Interest  of  mortgagee — nature  of  interest.     Cleveland  v.  Bateman   (N.  Mex.),  1011.    . 

Powers — conveyance  by  mortgagee  under  power — manner  of  execution.  Cleveland  ▼.  Bate- 
man  (N.  Mex.)   1011. 

ornivevance  under  power  of  sale — requisites — effect  of  recitals.    Cleveland  v.  Bateman 

(N.  Mex.)  1011. 

power  of  sale  as  power  coupled  with  interest.    Cleveland  ▼.  Bateman  (N.  Mex.),  1011. 

Annotated 
See  also  Frandnlent  Sales  and  Conveyanoes. 

MOTION  PICTURE  FII«MS. 
See  Carriere  of  Goods. 
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MUNICIPAI.  CORPORATIONS. 

Chartei^—legislative  amendment — power  of  municipality  to  attack  validity.    Gretna  v.  Bailey 

(La.).  566. 
Claims  against  municipality — notice  of  claim  for  personal  injury — sufficiency  with  respt^ot  to 

description  ol  time  of  accident.    Weisman  v.  New  York  (N.  Y.),  1023.  Annotated 

Contracts — ultra  vires  contract — duty  of  municipality  to  return  benefits  on  repudiation  of 

contract.    Walker  v.  Kichmond  (Ky.),  1084. 

ultra  vires  contract — knowledge  required  of  persons  dealing  with  municipality.  Walker 

V.  Richmond  (Ky.),  1084. 

Eminent  domain — ^power  of  municipality.     Sullwold  y.  St.  Paul   (Minn.),  835. 

Explosives — municipal  regulation  of  storage — ^validity.  Pierce  Oil  Corp.  v.  Hope  (Ark.), 
143.  Annotated 

Form  uf  government — ^validity  of  statute  giving  municipal  option  in  adopting  form  of  govern- 
ment.   Cleveland  v.  Watertown  (N.  Y.),  674. 

Fuel — ^power  of  municipality  to  sell  fuel  to  inhabitants.    Jones  v.  Portland  (U.  S.),  660. 

Ordinances — effect  of  ordinance  not  local  in  terms.    Hall  v.  Johnson  (Ore.),  49. 

— judicial  review  of  ordinance.    Pierce  Oil  Corp;  v.  Hope  (Ark.),  143. 

preeimiption  of  validity  of  ordinance.    Pierce  Oil  Corp.  v.  Hope  (Ark.),  143. 

validity  of  ordinance  creating  presumption  of  fact.    Hall  v.  Johnson  (Ore.),  49. 

Powers  of  municipality  generally.    Walker  v.  Richmond*  (Ky.),  1084. 

Street  railways — removal  of  tracks — ^power  of  municipality.     Dayton  v.  South  Covington, 

etc.  R.  Go.  (Ky.),  229. 
Streets — agreement  by  city  to  exempt  from  sidewalk  assessments — covenant  running  with  land. 

Walker  v.  Richmond  (Ky.),  1084. 
^law  of  the  road^ — driving  on  left  side  of  street  as  negligence.    Harris  v.  Johnson  (Cal. } , 

660. 
"  law  of  the  road— overtaking  vehicles — applicability  of  ordinance  to  street  cars.    Harris 

v.  Johnson  (Cal.),  660. 

liability  of  municipality  for  defect — ^banana  peel    on   sidewalk.      Boney   v.    Dublin 


(Ga.),  176.  Annotated 

Sunday  and  holidays — ^power  of  municipality  to  make  Sunday  closing  regulation.     State  v. 

Davis  (N.  Car.),  1168. 
validity  of  Sunday  ordinance  directed  against  particular  occupation.    State  v.  Davis 

(N.  Car.),  1168.  Annotated 

Taxation — ^municipal  electric  lighting  plant  as  exempt  from  taxation.    Traverse  City  v.  Blair 

Xpwnship  (Mich.),  81.  Annotated 

— '^—  power  of  municipality  to  compromise  tax  suit.    Walter  v.  Richmond  (Ky.),  1084. 

power  of  municipality  to  grant  exemption.     Walker  v.  Richmond  (Ky.),  1084. 

Annotated 
property  used  in  connection  with  municipal  electric  lighting  plant  as  exempt  from 

taxation.    Traverse  City  v.  Blair  Township  (Mich.),^l.  Annotated 

Venue— change  of  venue — ^right  to  change  of  venue  where  municipality  is  p«rty.     Pennsyl- 

Tania  E.  Co.  v.  Reading  (Pa.),  662. 

MUNICIPAI.  COURTS. 
See  Judicial  Notice. 

IffUNICIPAI.  IMPROVEMBNT8. 
See  Public  ImpiMiTenients. 

NAMES. 
See  Corporations. 

NATIONAI.  FOREST  RESERVB, 
See  Trees  and  Timber. 

NEOUGENCE. 

Abstract  of  title — ^liability  of  abstractor  for  negligence  in  making  search.    Crook  v.  Chilvers 

(Neb.),  90.  Annotated 

Automobiles— contributory   negligence — guest   in    automobile.     Avery   v.    Thompson    (Me.), 

1122. 
■  ecmtributory    negligence — ^person    alighting    from    street    car.      Harris    v.    Johnson 

(Cal.),  560. 
homicide  by  negligent  operation — instructions   as   to   standard   of   care.     State   v. 

Schaeffer  (Ohio),  1137. 
■  liability   of   owner   for   act   of   child   driving   family   automobile.      Hays   v.    Hogan 

(Mo.),  1127. 
— ^—  liability  of  owner  to  person  riding  as  guest.     Avery  v.  Thompson    (Me.),   1122. 
Carriers  of  goods — delay  in  transportation  of  goods — delay  as  proximate  cause  of  damaga 

from  freezing.    Barber  v.  Detroit,  etc.  E.  Co.  (Mich.),  1109. 
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NEOIiIGENCE  —  oontiiiiiecl. 

Carriers  of  goods — delay  in  transportation  of  goods — ^motion  picture  films — ^measure  of  dam- 
ages.    Chapman  v.  Fargo   (N.  Y.),  1054.  Annotated 

termination  of  liability  of  carrier — what  constitutes  reasonable  time  for  removal  of 

goods  by  consignee.     Barber  v.  Detroit,  etc.  R.  Co.   (Mich.),  1109.  Annotated 

Carriers  of  live  stock — limitation  of  liabilitv — ^validity.    Boston,  etc.  R.  R.  y.  Piper  (U.  S.), 

409. 
Carriers  of  passengers — -robber v  of  passenger — liability  of  carrier.     Chancey  v.  Norfolk,  etc. 

R.  Co.  (N.  Car.),  580.       "  Annotated 

Charities — ^liability    of    charitable    hospital    for    negligence    of  Employee.      Bishop    Randall 

Hospital  v.   Hartley    (Wyo.),   1172. 
Death    by    wrongful    act — contributory    negligence — ^presumption    that    decedent    exercised 

due  care.     Clark  v.  Detroit,  etc.  R.  Co.   (Mich.),  1068. 

evidence — admissibility  of  evidence  as  to  financial  circumstances  of  widow.     S.   H. 

Kress  &  Co.  v.  Markline    (Miss.),  310. 

■  evidence — admissibility  of  evidence  as  to  insurance  on  life  of  deceased.    S.  H.  Kress 
&  Co.  V.  Markline  (Miss.),  330. 

evidence — admissibility  of  evidence  as  to  previous  accidents.     8.  H.  Kress  &  Co.  v. 

Markline  (Miss.),  310. 

instructions— submission    of    issue    without   evidence — prejudice.      Davis*    Admr.    v. 

Cincinnati,  etc.  R.  Co.  (Ky.),  414. 

persons  entitled  to  benefit  of  recovery.     Davis'  Admr.   v.  Cincinnati,   etc.  R.   Co. 

(Ky.),  414. 

*  recovery  by  child  for  death  of  father— ^amount  of  recovery.     Davie'  Admr.  v.  Cin- 

cinnati, etc.  R.  Co.  (Ky.),  414. 

recovery  by  child  for  death  of  father — effect  of  divorce  of  parents.    Davis'  Admr.  v. 

Cincinnati,  etc.  R.  Co.  (Ky.),  414.  Annotated 

recovery  by  child  for  death  of  father— expectancy  from  father  as  question  of  law. 

Davis'  Admr.  v.  Cincinnati,  etc.  R.  Co.    (Ky.),  414. 

■  what  is  excessive  verdict.     S.  H.  Kress  k  Co.  v.  Markline   (Miss.),  310;   Hays  v. 
Hogan   (Mo.),  1127. 

who  may  sue — divorced  wife  suing  for  death  of  child.    Clark  t.  Detroit,  ete.  R.  Co. 


(Mich.),  1068. 
Elevators — negligent  operation — custom  of  leaving  shaft  door  open  as  charging  owner  with 

notice  of  manner  of  operation.     S.  H.  Kress  &  Co.  v.  Markline   (Miss.),  310. 
Evidence — admissibility    of    evidence— condition    of    other    similar   property   of    defendant. 

Clark  V.  Detroit,  etc.  R.  Co.   (Mich.),  1068. 

admissibility  of  evidence— cure  of  error  bv  instruction.     Clark  ▼.  Detroit,  etc.   R. 

Co.   (Mich.),  1068. 

Explosions  and  explosives — ^negligence  in  keeping  explosives — liability  for  injury  to  tres- 
passing child.     Krachanake  v.  Acme  Mfg.  Co.    (N.  Car.),  340. 

ferries — Pliability  for  personal  injuries  to  passenger.  Meisle  v.  New  York  C^itral,  etc  R. 
Co.  (N.  Y.),  1081.  Annotated 

Pires — liability  of  railroad  for  setting  fire— statute  imposing  liability — applicability  to 
personal  injury  from  fire.    Yazoo,  etc.  R.  Co.  v.  Washington  (Miss.),  813.        Annotated 

liability  of  railroad  for  setting  fire — sufiiciency  of  evidence  to  show  iUegal  speed  of 

train.     Yazoo,  etc.  R.  Co.  v.  Washington    (Miss.),  813. 

Homicide — manslaughter    by    several    acts    of    negligence — necessitv    of    election    by    state. 

State  V.  Schaefi"er   (Ohio),  1137. 
Innkeepers — insult   or    indignity   to   guest — liability   of   innkeeper.     Florence   Hotel   Co.    v. 

Bumpas  (Ala.),  252.  Annotated 

Master  and  servant — liability  of  railroad  for  injury  to  servant — negligence  as  question  for 

jury.     Davis'  Admr.  v.  Cincinnati,  etc.  R.  Co.   (Ky.),  414. 
liability   of   railroad   for   injury   to   servant — speed   of   train   as   negligence.     Davis 

Admr.  v.  Cincinnati,  etc.  R.  Co.   (Ky.),  414. 
relief  department — ^forfeiture  in  case  of  suit — effect  of  federal  employer's  liability 

act.     Wilson  v.  Grand  Trunk  R.  Ins.  etc.  Soc.   (N.  H.),  1191. 

workmen's  compensation  act — accident  or   injury   within   act — ^what  constitutes  ac 


cident   arising  out  of   employment.     Mueller   Constr.    Co.   v.   Industrial .  Board    (111.), 
808;   Wiggins  v.  Industrial  Accident  Board    (Mont.),  1164. 

—  workmen's  compensation  act — accident  or  injury  within  act — what  constitutes  in- 
dustrial accident — lightning  stroke.  Wiggins  v.  Industrial  Accident  Board  (Mont.), 
1164. 

workmen's    compensation    act — appeal    and   error — ^review    of    finding   by    industrial 


board.     Mueller   Constr.   Co.  v.   Industrial   Board    (111.).    808. 

workmen's    compensation    act — "average    weekly    earnings" — ^how    computed — ^person 


working   during   spare   time.     Rice's   Case    (Mass.).    1052. 
Municipal  corporations — notice  of  claim  for    personal    injury — sufficiency    with    respect    to 

description  of  time  of  accident.    Weisman  v.  New  York   (N.  Y.),  1023.  Annotated 

Parent    and   child — injury   to   child — ^recovery   by    father    for    loss   of    services.      Henry   v. 

Missouri,  etc.  R.  Co.    (Kan.),  1094. 
liability  for  tort  of  cliild.     Hays  v.  Hogan    (Mo.),  1127. 
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MCGLIGENCl!  —  Continued. 

Personal  injuries — exoessiveness  of  verdict.     Avery  v.  Thompson   (Me.),  1122. 

Physicians  and  surgeons — liability  of  physioian  for  injuries  caused  by  the  use  of  X-ray. 

Holt  V.  Ten  Broeck   (Minn.),  256.  Annotated 

'  malpractice — ^what  is  excessive  verdict.    Holt  v.  Ten  Broeck  (Minn.),  266. 

Proximate  cause — general  rule  as  to  allegation  and  proof  of  proximate  cause.     Chancey  v. 

Norfolk,  etc  R.  Co.  (N.  Car.),  580. 
Receivers — Pliability  for  tort  prior  to  appointment.     Bush  v.  Stephens   (Ark.),  259. 
Stores — liability  for  injury  to  customer — fall  down  elevator  shaft.     S.  H.  Karese  &  Co.  v. 

Markline   (Miss.),  310. 
Streets — law  of  road— -driving  on  left  side  of  street  as  negligence.    Harris  ▼.  Johnson  (Cal.), 

560. 
■  law  of  the  road — overtaking  vehicles — applicability  of  ordinance  to  street  cars.  Harris 

y.  Johnson  (Cal.),  660. 

liability   of   municipality   for   defect — banana   peel   on   sidewalk.     Boney   v.   Dublin 


(Ga.),  176.  Annotated 

Telegraphs  and  telephones — ^wrongful  discontinuance    of    service    to    patron — ^admissibility 

of  evidence  of  loss  of  profits.    Harbaugh  v.  Citizens  Tel.  Co.   (Mich.),  117. 
■  wrongful  discontinuance  of  service  to  patron — ^loss  of  profits  as  questicxi  for  jury. 

Harbrough  v.  Citizens  Tel.  Co.   (Mich),  117. 

wrongful  diSieontinuanoe  of    service    to    patron— -measure    of    damages    recoverable. 


Harbaugh  v.  Citizens   Tel.  Co.    (Mich.),   117. 
Theaters  and  amusements — boat  livery — ^Kability  for  injury  to  patron.     Clark  y.  Detroit, 
etc.  R.  Co.    (Mich.),  106& 
See  alio  Dentists. 

MZOOTIABUB  INSTRUMENTS. 
See  Bills  and  Kotes;  Stock  and  StocU^oidenu 

NBT  IHCOMB. 
See  IXTflls. 

HEWLT  DISCOVERED  EVIDENCE. 
See  New  Trial. 

NEW  TRIAL. 

Newly  discovered  evidence — new  trial  improperly  refused.     Henry  T.  Missouri,  etc.  R.  Ca 
(Kan.),  1094. 
See  alea  Appeal  and  Exror;  Attemeys. 

NONRESIDENTS. 
See  DiTorce. 

•    NONSinT. 
See  Dismissal  and  Nonsnit* 

NOTICE. 
See  Elerateiwi  Mnnleipal  Corporations;  Trees  and  TimlMSW 

NURSES. 

Practice  of  medicine — administration  of  anesthetic  by  nurse  as  practice  of  medicine.    Franlr 
T.  South    (Ky.),   682.  Annotated 

■ 

OBITER  DICTUM. 

See  Courts. 

OBJECTIONS. 
See  Trial. 

OCCUPATIONS. 
See  Sundays  and  Holidayi. 

OFFER  OF  COBIPROMISE. 
Sae  Gomprantise  and  Settlement. 

OFFER  OF  1CARRIAGE« 
See  Seduction. 
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OFFER  OF  PROOF. 

See  Trial. 

OFFICERS. 
0ee  Oorporatioas;  Pnblio  Officers;  Vaited  BtetMb 

OPEN  AND  CLOSE. 
See  Arsnmeat  of  CoimeeL 


OPENING  CASE. 
See  Trial. 

OPINION  EVIDENOBb 
See  ETidenoe. 

OPINIONS. 
See  Courts. 

OPTIONS. 
See  Muaioipal  Corporations;  Trees  and  TimlMSb 

ORDERS. 
See  Pvblie  Serrioe  Commissiott* 

ORDINANCES. 
See  Munieipal  Corporations* 


Proof  of  ownership— automobiles — conclusiveness  of  license  registiy.  .Kon^  t.  Elisha  (1iSB|f.)» 
730.  Annotated 

4 
} 

OWNERS  OF  PREMISES. 

Stores — ^liability  for  injury  to  customer — ^fall  down  elevator  shaft     8.  H.  Kress  &  Co.  ▼. 
Markline  (Miss.),  810. 

V 

I  PARENT  AND   CHIUD. 

Death  by  wrongful  act — ^recovery  by  child  for  death  of  father — unoont  of  rseofefy.    Daviaf 
i         Admr.  v.  Cincinnati,  etc.  R.  Co.  (Ky.),  414. 

recovery  by  child  for  death  of  father — effect  of  divorce  of  parents.    Davis*  Admr.  v. 

Cincinnati,  etc.  R.  Co.  (Ky.),  414.  Anmoiated 

de 


recovery  by  child  for  death  of  fathe]>— expectancy  from  father  as  question  of  law. 
Davis'  Admr.  v.  Cincinnati,  etc.  R.  Co.  (Ky.),  414. 

who  may  sue — divorced  wife  suing  for  death  of  child.    Clark  v.  Detroit,  etc  R.  Co. 


I 


(Mich.),  1068. 

Injury  to  child — recovery  by  father  for  loss  of  services.  Henrv  v.  Missouri,  etc.  R.  Co. 
(Kan.),  1094. 

Support  of  child — effect  of  decree  of  divorce.    Spain  y.  Spain  (Iow»),  1225. 

power  to  modify  divorce  decree — allowance  for  children.  Davis'  Admr.  y.  Cincin- 
nati, etc.  R.  Co.   (Ky.),  414. 

Tort  of  child— liability  of  father.    Havs  v.  Ho^an  (Mo.),  1127. 

— ^— •  liability  of  owner  for  act  of  child  drivmg  family  automobile.  Hays  y.  Hiogaa  (Mo.), 
1127. 

PARKS  AND  PURLIO  SQUARES. 

Diversion  of  park  to  improper  use — ^rights  of  abutting  owner.  Dodge  y.  North  End  Im- 
provement Assoe.  (Mieh.),  486. 

Right  to  erect  building  in  public  park.  Dodge  v.  North  End  Improyemsnt  Assoc  (Miefa.), 
485.  AnmoUted 

t 

PAROI.  EVIDENCE. 

Brokers — rvalue  of  property  exchanged — proof  by  parol.     Godefroy  v.  Hupp    (Wash.),  494. 
Fire  insurance — parol  evidence  to  vary  policy.     Connecticut  Fire  Ins.  Co.  y.  W.  H.  Roberts 

Lumber  Co.   (Va.),  1046. 
Relation  of  parties  to  obligation*— admissibility  of  parol  eivideses'  to  show.    Frew  v.  Sconlar 

(Neb.),  611. 
Timber  option  contract — ^admissibtlity  of  parol  evidence  to  show  time  for  exercise  of  optisn. 

Berry  v.  Marion  County  Lumber  Co.  (S.  Car.),  877. 
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PABOI*  EVrDBHGB  —  Oontlmwed. 

Tnutfl  and  trustees — establishment  of  resulting  trust  by  parol.  Baughnum  y.  Baughman 
(111.),  895. 

*— ^-  parol  agreement  to  purchase  at  judicial  sale  and  hold  for  a&othsr— effect  as  im- 
plied trust.     Strasner  v.  Carroll   (Ark.),  306.  Annotated 

PABTIAI.  mVAIJDITT. 
See  Ooatraots;  Statutes. 

PARTICUI.AR  OCCUPATIONS. 
See  Sundays  and  Holidays* 

PARTIES   TO   ACTIONS. 

Attachment — levy  on  eommunify  property — ^wife  as  necessary  party.  Godefroy  ▼.  6upp 
(Wash.),  494. 

Cancellation  of  instrumoits — ^necessary  parties--canoellation  of  deed  of  public  land  subse- 
quently transferred  to  United  Statesr—persons  entitled  to  object  to  defect  of  parties. 
State  v.  Hyde  (Ore.),  688. 

necessary  parties— cancellation  of  deed  of  public  land  subsequently  transferred  to 

United  States— ^United  States  as  necessary  party.     State  v.  Qyde  (Ore.),  688. 
necessary  parties — grantee  in  undelivered  deed.    State  v.  Hyde  (Ore.),  688. 


Foreign  corporations — ^unauthorized  action  by  foreign  corporation — substitution  of  parties 
authorized  to  sue.    Martin  v.  Bankers'  Trust  Co.  (Ariz.),  1240. 

Injunctions — injunction  against  invalid  statute — ^parties  defendant.    Gretna  v.  Bailey  (La.), 
666. 

Venue — change  of  venue — right  to  change  of  venue  where  municipality  is  parigr*    Pennsyl- 
vania R.  Co.  V.  Reading  (Pa.),  562. 
See  also  Bm  Jvdieata. 

PABTIBS  TO  OBUGATION, 
See  Parol  Bridoaoe. 

PARTITION. 

Evidence— ^nffieieney  of  erldenoe  to  show  that  real  estate  is  commtmity  property.    Albright 
V.  Albright  (N.  Mez.),  642. 


Real  property — deed  by  partner  as  contract.    Robinson  v.  Daughtry  (N.  Car.),  1186. 

nature  of  title  of  partnership.     Robinson  v.  Daughtry   (N.  Car.),  1186. 

power  of  partner  to  convey  nrm  realty.    Robinson  v.  Daughtry  (N.  Car.),  1186. 

Afmotiited 


Telegraphs  and  telephones — ^payment  for  service — ^when  due.    Harbaugh  v.  Citizens  TeL  Co. 
(Mich.),  117. 

ids* 

PSNAI*  STATUTES. 
See  Fines  and  Penaltioflt 

PENALTIES. 
See  -Fines  and  Penalties* 

PERCOIA.TINO  WATERS. 
See  Waters  and  Wateroonrsefl* 

PEBElCFTdRT  CHAIXENGES^ 
See  Jnry. 

PEBSONAI.  INJURIES. 
See  NegUs^nee. 

PERSONAI.  PROPERTY. 
See  Trasts  and  Tmstees. 

PERSONAL  REPRESENTATIVES. 
See   Res   Judicata. 
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PHTSIOIANS  AND  SURGEONS. 

Intoxicating  liquoTft--<!0n8truction  of  statute  regulating  sale  of  liquor  on  prescription   by 
surgeon.    State  v.  Morton   (S.  Dak.),  913.  Annotated^ 

sufficiency  of  evidence  to  show  sale  of  liquor  on  prescription  by  surgeon.     State  v. 

Morton  (S.  Dak.),  913. 

Malpractice — what  is  excessive  verdict.     Holt  v.  Ten  Broeck   (Minn.),  266. 

Practice  of  medicine — administration  of  anesthetic  by  nurse  as  practice  of  medicine.    Frank 

V.  South   (Ky.),  682.  Annoiateil 

X-rays — liability  of  physician  for  injuries  caused  by  use  of  X-ray.     Holt  v.  Ten   Broeck 

( Minn. ) ,  256.  '  Annotated 

See  also  Dentists. 

P];CKBnNG. 

Validity  of  ordinance  prohibiting  picketing — effect  of  invaAid  proviaions.     Hall  y.  Johnson 
(Ore.),  49.  Annotated 

PLEADING. 

Admissions — pleading  in  former  action— conclusiveness  in  favor  of  stranger.     Albright  v. 

Albright   (N.  Mex.),  642.  Annotated 

Amendment — necessity  for  restatement  in  amended  pleading  of  matters  originally  pleaded. 

Albright  v.  Albright  (N.  Mex.),  542. 
Assumpsit — effect  of  averment  of  promise  to  pay  interest.     Parkersburg,  etc.  Sand  Co.  v^ 

Smith    (W.  Va.),  449. 

necessity  for  quantum  meruit  count.    Parkersbuig,  etc.  Sand  Co.  v.  Smith  (W.  Va.)^ 

449. 

sufficieiicy  of  averment  of  promiae  to  pay.     Parkersburg,  etc.  Sand. '  Co.  v.  Smith 


(W.  Va.),  449. 

Demurrer — demurrer  to  affirmative  defense — right  of  defendant  to  question  salBcieney   of 
complaint.     Mansbn  v.  Curtis   (N.  Y.);  247. 

effect  as  admission.    Walker  v.  Richmond  (Ky.),  1084. 

Marriage — cross-complaint  for  annulment — sufficiency.     Millar  v.  Millar  (Cal.),  184. 
Reformation    of    instrument — sufficiency    of    complainl; — necessity    of    showing   tenor    of    in- 
strument to  be  established  by  reformation.    Cleveland  v.  Bateman   (N.  Mex.),,  1011. 

sufficiency  of  complaint — showing  as  to  timeliness  of  suit.     Cleveland  v.  Bateman 

(N.  Mex.),  1011. 

Set-off — actiob   on   account — necessity   of   pleading  set-off.     Parkersburg,   etc.   Sand   Co.   v. 
Smith  (W.  Va.),449. 
See  also  Equity;  Trial. 

PUBDOES. 

Foreclosure — sale  of  several  parcels  together.     Martin  v.  Bankers'  Trust  Co.   (Ariz.),  1240. 
Instrument  as  mortgage  or  pledge — pledge  favored  by  law.     Martin  ▼.  Bankers'  Trust  Co. 
(Ariz.),  1240. 

POLICE   FOIVER. 
See  Constitutional  Law* 

POUCT. 
See  Insurance* 

POUTICAI.  PARTY. 

Meaning  of  ''political  party."    Kelso  v.  Cook  (Ind.),  68. 

POOI.  HAIXS. 
See   Iiooal   Option. 

FOSTNTJPTIAI.  AOREEMEITTS. 
See  Hnsliand  and  Wife. 

POWER  OF  ATTORITET. 

Power   coupled   with   interest — revocation.      State   v.    Hyde    (Ore.),   688. 

POWERS. 

Manner  of  exercise — power  to  be  exercised  by  will.  Farmers'  Loan,  etc.  Co.  T.  Mortimer 
(N.  Y.),  1169.  Annotated 

Mortgages — conveyance  by  mortgagee  under  power — ^manner  of  execution.  Cleveland  v. 
Bateman   (N.  Mex.),  1011. 
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PC Wnt»  -*  OomtlmMA. 

Mortgages — conveyance   under   power   of   sale — ^requisites — effect  of   recitals.     Cleveland   v. 
Bateman   (N.  Mex.),  1011. 

rwer  of  sale  as  power  coupled  with  interest.     Cleveland  T.  Bateman    (N.  Mex.), 
Annotated 

FRACTICAI.  CONSTBUCTION. 
See  Statutes. 

PRACTICE. 
See  Equity. 

PRACTICE  OF  MEDICINE. 
See   Pbysioians   and   SnrKeoms* 

PRE-EXISTING  INDEBTEDNESS. 
See  Stock  and  StoeUioldera. 

PREMISES. 
See  Deeds. 

PRESCRIPTIOKS. 
See   Physicians   and   Snrseona. 

PRESUMPTIONS. 

Basis — ^presumption  must  be  based  on  fact  and  not  another  presumpticm.    Hays  v.  Hogan 

(Mo.),  1127. 
Death  by  wrongful  act— contributory  negligence — -presumption  that  decedent  exercised  due 

care.    Clark  v.  Detroit,  etc.  R.  Co.  (Mich.),  1968. 
liife  insurance — presumption  that  attached  paper  constitutes  part  of  policy.     Forman  v. 

Mutual  Life  Ins.  Co.  (Ky.),  880. 
Marriage — presuonption   of   validity   of   subsequent  marriage.     Howard  v.   Kelly    (Miss.), 

1230.  Annotated 

presumptions  in  favor  of  common-law  marriage,    Howard  v.  Kelly  (Miss.),  1230. 

Ordinance — presumption  of  validity  of  ordinance.     Pierce  Oil  Corp.  v.  Hope  (Ark.),  143. 

validity  of  ordinance  creating  presumption  of  fact.     Hall  v.  Johnson    (Ore.),  49. 

Public  service  commissions — ^presumption  in  favor  of  order  of  commission  fixing  rates  for 

carriers  of  goods.    State  v.  Florida  East  Coast  R.  Co.  (Fla.),  3206. 
Statutes — proBumption  in  favor  of  validity  ol  statute.    State  v.  SculUn-Gallagher  Iron,  etc 

Co.  (Mo.),  620. 
Wills — propriety  of  instruction  as  to  presumption  of  intent  to  revoke  will.    Walsh's  Estate 

(Mich.),  217. 
— —  rebuttal  of  presumption  of  revocation  from  failure  to  find  wilL     In  re  Keene's 

EsUte   (Mich.),  367. 

See  else  Appeal  and  Error;  Idbel  and  Slander. 


See   Elections, 

PRINOIPAI.  AND  AGENT. 
See  Agency. 

PRINCIPAL  AND  SXTRETT. 
See  Snretyaklp. 


PRIVILBOBB  COKMUmCATlONS. 
See  Idbel  and  Slander. 


See  WilU. 

PROCESS. 

See  Appeal  and  Error. 

PROFITS. 

See  Five  Xnramnce;  Rescission,  Cancellation  and  Reformation;  Telesrapks  and 

Telepkones. 
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PBOMI8E  OF  KARRIAOIL 

See  Sedvetioii. 

PROMISE  TO  PAT. 
See  Pleadins* 

PROXIMATE  CAUSE. 
See  Homicide;  NegliKeaeaa 


Meaning  of  "^roxj.**    Manion  y.  Curtis  (N.  Y.),  247. 

PUBUCATION. 
See  Libel  and  Slander. 

PITBIJO  CONTRACTS. 
See  Contracts. 

PITBUC   FUNDS. 
See  Public  Officers. 

PUBUC  IMPROVEMENTS. 

Kemonstranee — pensons  entitled  to  sign — "resident  owner."     Sullwold  T.  St.  Paul   (Minn.), 
836.  Atmot9tedf 
validity  of  statute.    Sullwold  y.  St.  Paul  (Minn.),  885. 

PXnBLIC  INTEREST. 
See  Iiibel  and  Slander. 

PXnBLIC   I«ANDS. 

Cancellation  of  deed  of  public  land— evidence  of  fraud  sufficient.    State  v.  Hyde  (Ore.),  688. 
"  effect  of  laches  on  right  to  cancel  for  fraud.     State  v.  Hyde   (Ore.),  588. 

effect  of  uncompleted  transfer  to  United  States.    State  v.  Hjrde  (Ore.),  688. 

land  subsequently  transferred  to  United  States — ^persons  entitled  to  object  to  defect 

of  parties.     State  v.  Hyde   (Ore.),  688. 

land  subsequently  transferred  to  United  States-^United  States  as  neoessary  party^ 


State  V.  Hyde  (Ore.),  688. 
—  relief  on  cancellation — ^accounting  for  profits.    State  v.  Hyde  (Ore.), 
what  constitutes  fraud.     State  v.  Hyde    (Ore.),  688. 


Ratification  of  deed  secured  by  fraud.    State  v.  Hyde  (Ore.),  688. 

PITBUC  I.IBRARIES. 
See  Libraries. 

PUBUC  OFFIGSRS. 

Accounting  by  public  officer — ^who  may  enforce.    Lake  County  y.  Westerileld  (HI.),  102. 

Compensation — <iut]es  imposed  after  commencement  of  term — ^right  to  additional  compensa- 
tion.    Board  of  Ck)unty  Corners  v.  Bruce   (Okla.),  1060.  Atmotated 

validity  of  contract  by  public  officer  to  divide  fees.    Martin  v.  Francis  (Ky.),  289. 

Consecutive  ser^'ice — ^validity  of  statute  limiting.    State  v.  Teasley  (Ala.),  347.      Atmoiated 

Interest  received  on  public  funds — liability  of  public  officer.  llske  County  T.  Westerfield 
(111.),  102.  Anmotated 

See  alsoEleetlonsi  United  States. 


PUBUC  SERTIOE  COMMISSION. 

Carriers  of  goods — ^fixing  rates— order  of  commission   sustained.    'State  t.  Florida  East 

CJoast  R.  Co.  (Fla.),  1206. 
fixing  rates — ^presumption  in  favor  of  order.     State  v.  Florida  East  Coast  R.  Co. 

(Fla.),  1206. 
Proceedings    of    oommission — ^testimonv    of    commissioner^    to   show    regularity.      State   v. 

Florida  East  Coast  R.  Co.  ( Fla. ) ,  1206 
Railroads — power  of  public  service  commission  to  compel  railroad  to  baild  sidetrack.    Ochs 

V.  Chicago,  etc.  R.  Co.  (Minn.),  837.  Afm^taied 
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PimmVE  DAMAGES. 
See  Bamaees* 

QlTAIJriED  PKIVITEOB. 
See  Iil1»el  and  Slandev. 

QUANTUIC  MERTTIT. 
See  Ooatraeie;  Pleadins* 

QUESTioKS  OF  LA^XT  AND  FACT. 

Broken — broker  as  procuring  cause  for  exchange  of  property^ — question  for  jurj.    Godefroy  y. 

Hupp  (Wash.),  494. 

terms  of  oontraet— question  for  jury.     Godefroy  v.  Hupp    (Wash.)*  4W. 

■  value  of  property  exchanged-— question  for  jury.     Godefroy  v.  Hupp    (Wash.),  494. 

Fixtures — aright  of  tenant  to  remove  fixtures — question  of  law.    McClintock,  etc.  Co.  v.  Aetna 

Explosives  Oo.  (Pa.),  1078 
Libel  and  slander — ^privilege  as  question  of  law.    Bolton  y.  Walker   (Mieh.)>  1007. 
Master  and  servant — liability  of  railroad  for  injurv  to  servant — negligence  as  question  for 

jury.    Davis'  Admr.  v.  Cincinnati,  etc.  R.  Co.  (Ky.),  414. 
Telegraphs  and  telephones — ^wrongful  discontinuance  ol  service  to  patron-^loes  of  profits  as 

question  for  jury.    Harbaugh  v.  Citizens  Tel.  Co.  (Mich.),  117. 
Waters  and  watercourses — ^acqretione— ^to  what  land  fonii^-~queBtion  of  fact.     Stark   v. 

Meriwether  (Kan.),  993. 

&AXLBOADS.  ! 

Fires — statute  imposing  liability  on  railroad — applicability  to  personal  injury  from  fire. 

Yazoo,  etc.  R.  Co.  y.  Washington  (Miss.),  813.  AwMi^ttd. 

Speed  of  U'ain — admissibility  of  experimental  obs^vationt  as  to  stopping  train.    Avery  v. 

Thompson  (Me.),  1122. 

exclusion  of  evidence  as  harmless.    Avery  y.  Thompson  (Me.),  1122. 

sufficiency  of  evidence  to  show  illegal  speed  of  train.    Yazoo,  etc.  R.  Co.  y^  Washington 

(Miss),  813. 
Receivers — liability  for  tort  prior  to  appointment.    Bush  v.  Stephens  (Ark.),  269. 
Sidetracks — ^power  of  public  service  commission  to  compel  railroad  to  build  sidetrack.    Ochs 

V.  Chicago,  etc.  R.  Co.  (Minn.),  337.  Aimototed 

— ^^—  taking  of  property  for  conatruction  of  sidetraek  as  taking  for  publie  purpose.    Ochs 

V.  Chicago,  etc.  R.  Oo.  (Minn.),  337. 
"Track" — meaning  of  term.    Dayton  v.  South  Covington,  etc  R.  Co.  (Ky.)  229.      A.WM%a%9d 

See  also  Master  and  Seryant, 

RATSS. 
See  Carriers  of  Oooda. 

BATI7ICATIOH. 
See  Statutes, 


See  PavtaersMpi  T^nspte  asA  Trttsteeiw 

BKASOHABIJEanSSS. 
See  Carrieve  of  Ooode« 

BSBUTTAI.  OF  FRCSITlfPTIOirS. 

See  Presumptions* 


Lisbililj  of  reoeiyer  for  tort  prior  to  appointment.     Bush  y.  Stephens   (Ark.),  209. 

RECITALS. 
See  Affei  Beeds;  Mortgaso*!  Statutes. 

BECOBD. 
See  Appeal  and  Error. 

BECOBBIVO  ACTS. 

Chattel  mortgages — ^necessity  of  recording.    Martin  v.  Bankers'  Trust  Co.  (Ariz.),  1240. 
See  also  Torreas  Iiaws. 
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REOOBDa 
See  Age* 

RECOVERY  OF  IXI8SE8. 
See  Oftinins, 

REFORMATION. 
See  Rescission^  Cancellation  and  Ref  ormattea* 


See  W^itnesses. 

REGISTRATION   OF   TITI.E8. 
See  Torrens  Iiaws. 

REGISTRY. 
See  Amtomoliiles. 

REINSTATEMENT. 
See  Beneflcial  Associations. 

RELATION  OF  PARTIBS. 

See  Parol  ETidence. 

REliATTVE  WORDS. 
See  Statutes. 

REUEF  DEPARTMENTS. 
See  Master  and  Servant. 

REMAINDERS  AND  REVERSIONSi* 
See   Iilfe  Estates. 

REMONSTRANCE. 
See  Pnblie  ImproTentents. 

REMOVAL  OF  GOODS. 
See  Carriers  of  Goods. 

REPORT. 
See  Grand  Jnry. 

REPRESENTATIVE  CAPACITY. 

See  Res  Judicata.  ( 

« 

REPUDIATION. 
See  Mnnieipal  Cori^ratlowk 

RESCISSION,  CANCBLUiTION  AND  REFORMATION. 

Cancellation  of  instruments — eancellation  of  deed  of  public  land — effect  of  laches  <m  right  to 

cancel  for  fraud.    State  v.  HyJe  (Ore.),  688. 
cancellation  of  deed  of  public  land---effect  of  MBcempleted  transfer  to  United  States. 

SUte  Y.  Hyde  (Ore.),  688. 

cancellation  of  deed  of  public  land — relief  on  cancellation — accounting  for  profits. 

State  V.  Hyde  (Ore.),  688. 

-  cancellation  of  deed  of  public  land — ^what  constitutes  fraud.    State  v.  Hyde  (Ore.), 
698. 

evidence  of  fraud  sufficient.    State  v.  Hyde  (Ore.),  688. 

necessary  parties — cancellation  of  deed  of  public  land  subsequently  transferred  to 


United  States — persons  entitled  to  object  to  defect  of  parties.    State  v.  uyde  (Ore.),  688. 
—  necessary  parties — cancellation  of  deed  of   pulic  land  subsequently  transferred  to 
United  States — United   States  as  necessar}'   party.     State  v.   Hyde    (Ore.),   688. 
necessary  parties — ^grantee  in  undelivered  deed.'  State  v.  Hyde  (Ore.),  688. 


Mistake  of  law  as  ground  for  rescission  or  reformation.    Palmer  v.  Cully  (Okla.),  376. 
Reformation    of    instrument — ^jurisdiction    of    equity    generally.      Cleveland    v.     Bateman 
(N.  Mex.),  1011. 

reformation  as  incident  to  other  relief.    Cleveland  v.  Bateman  (X.  Mex.),  1011. 

reformation  of  void  instrument.     Cleveland  v.  Bateman    (N.  Mex.),  1011. 
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RISCISSION,   CANOIXUkTION   ANB   REFORMATION  —  Continued. 

Reformation  of  instruments — sufficiency  of  complaint — necessity  of  showing  tenor  of  instru- 
ment to  be  established  by  reformation.    Cleveland  v.  Bateman  ( N.  Mex. ) ,  1011. 

'  sufficiMicy  of  complaint — showing  as  to  timeliness  of  suit.     Cleveland  v.  Bateman 
(N.  Mex.),  1011. 

what  constituteB  proceeding  to  reform  deed — proceeding  to  enjoin  exerdae  of  rights 


under  deed.    Berry  v.  Marion  County  Lumber  Co.  ( 8.  Car. ) ,  877. 

RES  GESTAE. 
B—  Homioide* 

RBSIDEHT  OWNER. 
Se«  TnliUe  I«»proT«n&8nt«* 

RES  JUDICATA. 

OoncluBiveness  of  judgment— effect  of  immaterial  differences  in  facts.     Bush  y.  Stephens 

(Ark.),  269. 
Foundation  of  plea — necessity  of  judgment.    Albri^t  v.  Albright  (N.  Mex.),  542. 
Identity  of  parties — suit  in  different  capacity.    Henry  v.  Missouri,  etc.  R.  Co.   (Kan.),  10))4. 
Judgment  in  individual  capacity  as  binding  on  representative.    Murphy  v.  Wilson  (N.  Dak.) 

HOL  Annotated 

Judgment  in  representative  capacity  as  binding  on  individuaL    Henry  t.  Missouri,  etc.  R.  Co. 

(Kan.),  1094.  Annotated 

RESULTING  TRUSTS. 
See  Tmsts  and  Trustees. 

REVOCATION. 
See  Wills. 

RIPARIAN    PROPRIETORS. 

See  Waters  and  Wateroonrses. 


See  Carriers  of  Passensers. 

ROTAI<TT« 

See  Mines  and  Minerals. 

RULES  OF  COURT. 

Judicial  notice  by  appellate  court  of  rules  of  municipal  court.     Scovill  Mfg.  Co.  y.  Oassidy 
(111.),  602. 


Automobiles — automobile   sales  agency  contract— construction.     Northwestern   Auto   Co.  v. 

Harmon  (Fed.),  461. 
Fraud — acceptance    of   goods    sold    before    discovery    of    fraud — effect    of    right    to    relief. 

Knopfler  v.  Flynn   (Minn.).  538. 
Inventory  of  goods  sold — admissibility  in  evidence.     Knopfler  v.  Flynn    (Minn.),  538. 
Invoice  cost  of  goods  sold — sufficiency  of  evidence.     Knopfler  v.  Flynn    (Minn.),  538. 
Warrantj^ — seed — germinating  power  of  seed — disclaimer  of  warranty.    Moorhead  v.  Afinne- 

apohs  Seed  Co.    (Minn.),  481. 

See  also  Guaranty ;  IntoadoatinK  Liqnera. 

SCOPE   OF  AUTHORITY. 
See  Aseaey. 

SEARCH. 
See  Abstraet  of  Title. 

SECRBCT. 

See  Grand  Jury. 

SECURITY. 

See  Aaaigrninents;  Gaminir* 

SEDUCTION.  [ 

Defenses — offer  of  marriage  as  defense.    State  v.  \Miitaker  (S.  Car.),  407. 
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S£I>UOTIOH  ^  Ooailmwd. 

JCvidence— corroboration    of    prosecutrix— sufficiency.      State    t.    Whitakw    (S.    Otf.)*    467. 

Anmotated 
Instructions — ^invading  province  of  jury.     State  v.  Whitaker   (S.  Car.),  467. 
What  conatitutes  seduction — ^false  promise  of  marriage.    State  v.  Whitaker  (8.  Car.),  467. 


Warranty  of  germinating  power — disclaimer  of  warran^.     Moorhead  t.  liinnMsolU  Seed 
Oo.    (Minn^K  481. 


Qo.  (Minn.),  461. 

I 
See  HvelMmd  end  WUm. 

SEBVIOS  OF  PBO0E88. 
See  Appeal  Mid  Errer. 

SZHBt  Vices. 
See  Parent  aaid  Oklld* 

SST-OFF. 

Pleading— action  on  aooount— necessity  of  pleading  set-off.    Parkanbuif,  efee.  Saad  Cbw  ▼. 
^ith  (W.  Ya.),  449. 

SHIPS   AKD   SHIPPING. 

Gharter  party — effect  of  provision  for  arbitration.     Aktieselskabet  Kon-og^  ete.  T.  Bederi- 


rter  party — effect  of  provi 
aktiebolaget,  etc  (U.  6.),  491. 


effect  of  proYision  for  penalty.    Aktieselskabet  Kom-o|^  ete.  T«  Bederiaktiebolaget^ 


etc.  (U.  8.),  491. 

SIDETRACKS. 
See  Railroade. 

SIDEWALKS. 
See  Streets  and  Hlsl&wayia 

SIGNATURE^ 
See  Wills. 

SOCIETIES  AND   OIiUBS. 

Taxation— social  dub  ••  exempt  from  taxation.     New  Standard  (Mk  v.  Melliifwi  (Miss.) 

SOUCITATION  OP  ElKPI<OTMEN«» 

See  Attemeys. 

SFBCIAI.  AGENTS. 
See  Affenoy. 

SPECIAI.  FUND. 
See  Bonds. 

SPECIAX  ASSESSMENTS. 
Bee  Pnblio  latprerements;  Tazatle^ 

SPECIAL  LEGISLATION. 
See  Constitntlonal  Law. 


See  Antoaieliilee;  Rallreadlb 

SPUR  TRACKS. 
See  Street  Railways. 


Meaning  of  ''stakeholder.*    Martin  v.  Francis  (Ky.)>  289. 
See  alse  Gamins. 
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STANDABD  OF  OABIL 
flee  H^nieide. 

STATE   COURTS. 
See  Courts, 

STATXaftEKT  OF  FACT. 
See  .Conproniiee  and  SettlemeBi; 

STAnSS. 

liaehes — application  of  doctrine  of  laches  to  state.     State  v.  Hyde   (Oie.),  dttL 
See  alee  T«dl»ma, 

STATUTE  OF  FBAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Iiiiiiitation  of  Aotlo&s* 

STATUTES. 

Construction — ^practical    construction — ^weight.      Lake    County    y.    Westerfield    (Ill.)>    102. 
»  rule  of  construction  with  respect  to  relative  words.     Traverse  City  v.  Blair  Town- 

ship (Mich.),  8L 

words  given  ordinary  significance.     Corbin  v.  Baldwin   (Conn.),  082. 


Penal    statutefl^injunction    against    enforcement    of    penal    statute.      Shuman    v.    Gilbert 

(Mass.),  793. 
Validity — delegation  %f  legislative  pow6r-*-valldity  of  statute  effective  on  ratification  by 

voters.    Gretna  v.  Bailey  (La.),  566.  Annotated 

' doubt  of  validity— eolving  doubt  in  favor  ci  statute.     Ex  p.  Mode   (Tex.),  845. 

effect  of  partial  invalidil^  of  statute.     Gretna  v.  Bailey   (La.),  666. 

injunction    against   invalid   statute — parties   defendant.     Gretna   v.    Bailey    (La.), 

666. 

judging  statute  by  natural  and  reasonable  effect  in  determining  validity.    Hammer  v. 


Dagenliart  (U.  S.),  724. 

—  judicial  invalidation  of  statute — ^necessity  of  conflict  with  constitution.     Cleveland 

V.  Watertown  (N.  Y.),  674. 

presumption  in  favor  of  validity  of  statute.     State  v.  ScuUin-Gallagher  Iron,  etc. 


Steel  Co.   (Mo.),  620. 

—  recitals — title  as  sufficient  recital.     Gretna  v.  Bailey   (La.),  566. 

-r—  title   and    subject-matter— Oklahoma   act   regulating   insurance.     Insurance    Co.    of 

North  America  v.  Welch  (Okla.),  471. 

when   courts  will  consider  constitutionality   of   statute.     Insurance  Go.  of  North 


America  v.  Welch  (Okla.),  47 L 

wisdom  or  policy  of  state — review  by  courts.    Bx  p.  Mode  (Tex.),  845. 


See  also  Bills  and  Notes;  Indians. 

STIFITI.ATIONS. 
See  Appeal  and  Error;  Fixtures* 

STOCK  AND  STOCXHOLDEBS. 

Assignment  of  stock — essignment  as  security — nature  of  transaction.  Martin  v.  'Bankers' 
Trust  C6.  (Ariz.),  1240. 

.  pre-existing  indebtedness  as  sufficient  consideration.     Martin  v.  Bankers'  Trust  Co. 

(Ariz.),  1240. 

Certificate  of  stock — dupUoation  of  lost  certificate — ^indemnity  to  corporation  as  prerequi- 
site. Will's  Adm'r.  v.  George  Wiedemann  Brewing  Co.   (Ky.),  62.  Annotated 

negotiability.    Will's  Adm'r  v.  George  Wiedemann  Brewing  Co.   (Ky.),  62. 

Dissolution  of  corporation — right  of  minority  stockholder  to  maintain  suit  to  dissolve  cor- 
poration.   Thwing  V.  McDonald  (Minn.),  420. 

Management  of  corporation — power  of  directors.    Manson  v.  Curtis   (N.  Y.),  247. 

Protection  of  minority  stockholder— relief  in  equity.     Thwing  v.  McDonald  (Minn.)«  420. 

^Troxy" — ^meaning  of  term.     Manson  v.  Curtis   (N.  Y.),  247. 

Voting  trust  agreements — definition.     Manson  v.  Curtis   (N.  Y.),  247* 

vaUdity.    Manson  v.  Curtis   (N.  Y.),  247. 

STORAGE. 

See  Explosions  and  ExplosiTee. 
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Injury  to  customer — fall  down  elevator  shaft — liability  of  owner  of  store.    8.  H.  Kress  & 
Co.  V.  Markline   (Miss.),  310. 

STRANGER. 
See   Fleadini;. 

STREET  RAII«WAT8. 

Authority   to    construct   turnouts — spur    track    as    necessary   turnout.     Dayton    y.    Smith 

Covington,  etc.  R.  Co.   (Ky.),  229. 
Automobiles — injury  by  automobile — contributory  negligence — ^person   alighting  from   street. 

car.     HarriB  v.  Johnson   (Cal. )  )   560. 
Lav/  of  the  road — applicability  of  ordinance  to  street  cars.     Harris  v.  Joh&son   (Cal.).  560. 
Removal  of  tracks — power  of  municipality.     Dayton  v.  South  Covington,  etc.  R.  Co.   (Kv.)» 

229. 
"Track" — ^meaning  of  term.    Dayton  v.  South  Covington,  etc.  R.  Co.  (Ky.),  229.    Annotated 

STREETS  ANB  HIOHWATS. 

Defects  in  street — liability  of   municipality — banana   peel   on    sidewalk.     Boney   v.   Dublin 

(Ga.),  176.  *    Annotated 

Law  of  the  road — driving  on  left  side  of  street  a«  negligence.    Harris  v.  Johnson  (Cal.),  560. 

overtaking  vehicles — applicability  of  ordinance  to   street  cars.     Harris  v.  Johnson 


(CaL),  560. 

Sidewalks — agreement  by  city  to  exempt  from  sidewalk  assessments — covenant  running  with 
land.     Walker  v.  Richmond   (Ky.),  1084. 
See  also  Autoaioblles. 

SURMISSION  OF  CONTROVERSY, 

See  Appeal  and  Error.  * 

SUBROGATION. 

Nature  Of  right  of  subrogation.      Wasco  Countv  v.  Xew  England  Equitable  Ins.  Co.   (Ore.), 

656. 
Suretyship — right  of  compensated  surety  to  subrogation.     Wasco  County  v.  New  England 

Equitable  Ins.  Co.  (Ore.),  656.  Annotated 
subrogation   of  surety — ^payment   of   claims  against   contractor.     Wasco  County  v. 

New  England  Equitable  Ins.  Co.   (Ore.),  656. 

SUBSCRIPTION. 
See  Wills. 

SUBSEQUENT  MARRIAGB. 
See  Blarrlase. 

SUNDAYS  AND  HOUDATS. 

Statutory  regulation — power  of  municipality  to  make  Sundav  closing  regulation.     State  v. 

Davis  (N.  Car.),  1168. 
validity    of    Sunday    ordinance    directed  against    particular    occupation.      State    v. 

Davis   (N.  Car.),  1168.  Annotated 


Construction  contracts — ^bond  to  secure  payment  for  labor  and  material — liability  of  surety. 

Shannon  v.  Abrams  (Kan.),  502. 
Contribution  between  sureties — ^bar  of  right  by  limitations.     Frew  v.  Scoular   (Neb.),  511. 

Annotated 
Subrogation — payment    of    claims    against    contractor — right    of  .surety    to    subrogation. 

Wasco  County  v.  New  England  Equitable  Ins.  Co.   (Ore.),  656. 

right  of  compensated  surety  to  subrogation.     Wasco  County  v.  New  England  Equi- 
table Ins.  Co.    (Ore.),  656.  Annotated 

TAXATION. 

Ck>mpromise — power  of  municipalitv  to  compromise  tax  suit.     Walker  v.  Richmond   (Ky.). 

1084. 
Equality  of  taxation  required.    Walker  v.  Richmond  (Ky.),  1084. 
Exemption  from  taxation — ^burden  of  proving  right  to  exemption.     New  Standard  Club  v, 

McRaven  (Miss.),  274. 

exemption  of  corporation  from  property  tax — effect  as  exemption  from  inheritance 

tax.    Corbin  v.  Baldwin  (Conn.),  932. 
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TAXATION  —  Oontlamd. 

Ezemptioit  from  taxation — exemptions  strictly  construed.     New  Standard  Club  v.  McRaven 
(Miss.),  274;  Vogt  v.  Louisville  (Ky.),  1040;  Walker  v.  Richmond   (Ky.),  1084. 

Masonic  Lodge  as  charity  exempt  from  taxation.    Vogt  v.  Louisville  (Ky.),  1040. 

Annotated 

municipal  electric  lighting  plant  as  ecempt  from  taxation.     Traverae  City  v.  Blair 

Township  (Mich.),  81.  Annotated 
power  of  municipality  to  grant  exemption.    Walker  v.  Richmond   (Ky.),  1084. 

Annotated 

property  used  in  connection  with  municipal  electric  lighting  plant  as  exempt  from 

taxation.     Traverse  City  v.  Blair  Township   (Mich.),  81.  Annotated 

social  club  as  exempt  from  taxation.    Kew  Standard  Club  v.  McRaven   (Miss),  274. 

Annotated 
Income  tax — state  income  tax — lew  on   income  produced  by  interstate  commerce.     I  nited 

States  Glue  Co.  v.  Oak  Creek  (U.  S.),  748. 
Inheritance   taxes — computation — deduction    of   other   taxes.     Corbin   v.    Baldwin    (Conn.), 

932. 

exemption    from    inheritance    tax — construction    of    statute.      Corbin    v.    Baldwin 

(Conn.),  932. 

exemption  of  world  peace  foundation  as  charity.     Parkhurst  v.  Ginn    (Mass.),  982. 

'  nature  of  tax.    Corbin  v.  Baldwin   (Conn.),  932. 

rate  of  taxation.    Corbin  v.  Baldwin  (Conn.),  932. 


Life  estates — duty  of  life  tenant  to  pay  special  assessment.    Sheffield  v.  Cooke  (R.  I.),  961. 

duty  of  life  tenant  to  pay  taxes.     Poole  v.  Union  Trust  Co.    (Mich.),  622;  Sheffield 

V.  Cooke  (R.  I.),  961. 

Special   assessments — ^agreement   by   city   to   exempt   from    sidewalk   assessments — covenant 
running  with  land.     Walker  v.  Richmond  (Ky.),  1084. 

apportionment — ^judicial  review.     Sullwold  v.  St.  Paul   (Minn.),  835. 

Tax  sales — ^validity  of  tax  deed — invalidity  of  sale  apparent  on  face.     Murphy  v.  Wilson 

(X.  Dak.),  1101. 
Trust  estates — ^taxes  and  carrying  charges  on  personal  property — payment  from  income  or 

capital.     Parkhurst  v.  Ginn   (Mass.),  082.  Annotated 
taxes  and  carrying  charges  on  real  estate — payment  from  income  or  capital.    Spencer 

v.  Spencer  (N.  Y.),  943.  Annotated 

taxes  and  carrying  charges  on  real  estate — ^payment  from  income  or  capital.     Shef- 


field V,  Cooke  (R.  I.),  961.  Annotated 

See  also  Emlment  Domain;  Lieeaaea;  Pvlilio  ImproTements. 

meiiEORAPHS   ANB   TEIiEVHONES. 

Payment  for  service — ^when  due.     Harbaugh  v.  Citizens  Tel.  Co.   (Mich.),  117. 

Wrongful  discontinuance  of  service  to  patron — admission  of  evidence  as  to  loss  of  profits. 

Harbaugh  v.  Citizens  Tel.  Co.  (Mich.),  117. 
loss  of  profits  as  question  for  jury.    Harbaugh  v.  Citizens  Tel.  Co.   (Mich.),  117. 

■      measure  of  damages  recoverable.    Harbaugh  v.  Citizens  Tel.  Co.  (Mich.),  117. 

TERMINATION. 
See  Trusts  and  Trustees. 

TESTAMENTARY  CAPACITY. 
See  WUls. 

THEATERS  ANP  AM1T8EMENTS. 

Boat  livery— liability  for  injury  to  patroiK    Clark  v.  Detroit,  etc.  R.  Co.  (Mich.)»  1068. 
See  also  Carriers  of  Goods. 

TIME  OF  ACCIDENT. 
See  Mnaioipal  Corporations* 

TITI.E. 

See  Abstract  of  Title;  Bailments* 

TOIIXT   ROOMS* 
See   "LmhoT   Iaws* 

TORRENS  I^WS* 

Judgment  in  registration  proceedings — conclusiveness.    White  v.  Ainsworth  (Colo.),  179. 
Jurisdiction  over  property  of  minors.     White  v,  Ainsworth   (Colo.),  179. 
Validity  of  Colorado  Torrens  Law.    White  v.  Ainsworth  (Colo.),  179. 
See  also  Appeal  and  Error. 
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Right  to  waive  tort  and  sue  in  assumpsit.    Parkersburg,  etc  Sand  Go.  y.  Smiili  (W.  Va.), 
449. 

TRACK. 

Meaning  of  ''track."    Dayton  v.  South  Covington,  etc  R.  Go.  (Ky.),  229.  Ammotmted 

See  alio  Street  Hallways. 

TRADE  FIXTURES* 
See  Fiactnres. 

TRAINS. 
See  Railroads. 

TREES  AND  TIMRER* 

NaMonal  forest  reserve — ^relinquishment  and  lieu  lands.     State  v.  Hyde   (Ore.),  688. 
Option  to  remove— admissibility  of  parol  evidence  to   show  time  for  exercise  of  option. 

Berry  v.  Marion  County  Lumber  Co.  (8.  Car.),  877. 
purchaser  charged  with  notice  of  circumstances.     Berry  v.  3Carion  Count)^  Lumber 

Co.  (S.  Car.),  877. 

time  for  exercise  in  absence  of  provision  in  contract*    Berzy  v.  Marion  County  Lum- 


ber Co.  (S.  Car.),  877. 


TRESPASS. 
See  Infants. 


Accused  persons — ^presence  of  accused  at  trial — ^waiver.    Thomas  v.  State   (Miss.),  871. 
Homicide — ^trial — submission  of  included  offenses.    State  v.  Shaeffer  (Ohio),  1137. 
Objections    to    pleading — necessity    that    objections    be    definite.     Cleveland    v.    Bateman 

(N.  Mex.),  1011. 
Offer  of  proof — sufiiciency.    Godefroy  v.  Hupp  (Wash.),  494. 
Opening  case  for  further  proof— discretion  of  court.     Godefroy  v.  Hupp    (Wash.),  494. 

See  also  Argument  of  Ooniiseli  Dismissal  and  Nonsnit;  Instraotions. 

TRtrST  DEEDS. 

Mines — deed  of  trust — ^properl^  covered.    Martin  v.  Bankers'  Trust  Co.  (Ariz.),  1240. 

TRtrSTS  AND  TRT7STEE8. 

Creation  of  trust — ^bequest  for  payment  of  income  as  creating  trust.    Stewart's  Estate  (Pa.) . 

1216. 
Implied  or  resulting  trusts — admissibility  of  declarations  of  alleged  trustee  to  establish 

resulting  trust.     Baughman  v.  Baughman   (111.),  895. 
— —  establishment  of  resulting  trust  by  parol.     Baughman  v.  Baughman   (HI.),  895. 

implied  trust  in  proceeds  of  insurance.    Plum  Trees  Lime  Co.  v.  Keeler  (Conn.),  831. 

•  meaning  of  "implied  trust."    Plum  Trees  Lime  Co.  v.  Keeler  (Conn.),  831. 

parol  agreement  to  purclmse  at  judicial  sale  and  hold  for  another — effect  as  implied 

trust.    Strasner  v.  Carroll  (Ark.),  306.  Annotated 

purchase  by  wife  in  name  of  husband  as  creating  resulting  trust.     Baughman  v. 


Baughman  (111.),  895. 

—  purchase  for  another — sufTiciency  of  evidence.     Strasner  v.  Carroll    (Ark.),   306. 
-—  purchase  in  name  of  another  as  creating  resulting  trust.    Baughman  v.  Bau^unan 

( 111. ) ,  896. 

—  sufficiency  of  evidence  to  establish  resulting  trust.     Baughman  v.  Baughman  (111.)* 
895. 

when  resulting  trust  begins.    Baughsaan  v.  Baughman  (HI.),  895. 


Termination  of  trust — right  of  parties  to  terminate  trust.    Stewart's  Estate  (Pa.),  1216. 
Trust  estate — construction  of  will — ^gift  of  income — ^bequest  of  income — ^making  up  deficiency. 

Parkhurst  v.  Ginn  (Mass.),  982. 
construction  of  will — gift  of  income— construction  as  to  amount.    Parkhurst  v.  Ginn 

(Mass.),  982. 

construction   of  will — gift   of   income — gross   or   net  income.     Parkhurst  ▼.    Ginn 


(Mass.),  982. 

—  construction   of  will — ^gift   of  income — ^time  for  payment  of   income — discretion   of 
trustees.    Parkhurst  v.  Ginn  (Mass.),  082. 

constniction  of  will — gift  of  income — ^time  of  payment — ^fonds  available.    Ftoldairst 


V.  Ginn  (Mass.),  982. 


GENERAl.  Ua>EX.  1S9» 

TRUSTS  AND  TBU8TBES  —  ContlAvea. 

Trust  estate-— oonetructioQ  of  will — ^gift  ui  income — ^what  constitutes  income — proceeds  of 

sale  of  land.    Parkliurst  v.  Giiin  (Mass.)*  9S2. 
construction  of  will — payment  to  charity  after  payment  of  annuitieflrj^right  of  trustee 

to  create  separate  fund.    Parkhurst  v.  Ginn  (Mass.))  982. 

power  of  trustee  to  invest  trust  funds.    Parkhurst  v.  Ginn  (Mass.),  982. 

■  taxes  and  carrying  charges  of  personal  property — payment  from  income  or  capital. 

Parkhurst  v.  Ginn   (Mass.),  982.  Annotated 

taxes  and  carrying  charges  on  real  estate — payment  from  inoome  or  capital.    Spen- 


cer V.  Spencer  (N.  Y.),  943.  Annotated 

taxes  and  carrying  charges  on  real  estate — payment  from  incoma  or  capital.    Sheffield 

T.  Cooke  (R.  L)»  961.  Annotated 

TURNOUTS. 
See  Street  Railways. 

*       ULTRA  VIRES. 
See  Municipal  Oorporatioaa» 

UNDERCHARGES. 

See  Carriers  of  Goods. 

UNDERSTANDING. 
See  Insarance. 

♦ 

UNIFORMITY. 
See  Hawkers  aad  Peddlera* 

UNITED   STATES. 

Cancellatimi  of  deed  of  public  land — effect  of  uncompleted  transfer  to  United  States.    State  v. 

Hyde  (Ore.),  688. 
■  land  subsequently  transferred  to  United  States — ^persons  entitled  to  object  to  defect 

of  parties.     State  v.  Hyde    (Ore.),  688. 

land  subsequently  transferred  to  United  States — ^United 'States  as  necessary  party. 


SUte  y.  Hyde   (Ore.),  688. 
Contracts — annulment  by  United  States — discretion  of  officers.     Saalfleld  v.  United  States 
(U.  S.),  1.  Annotated 

annulment  by  United  States — waiver  or  suspension  of  .right  to  annul.     Saaliield  v. 

United  States  (U.  S.),  1.  Annotated 

modification  by  contractor — ^unexpected  obstacles  to  performance  as  giving  right  to 

modify  contract.    Maryland  Dredging,  etc  Go.  v.  United  States   (U.  S.),  32. 

Annotated 
right  to  additional  compensation — increased  cost  of  labor  and  materials  due  to  war. 


United  States  v.  Normile   (U.  S.),  34.  Annotated 

Eminent  domain — power  to  take  land  for  military  camp — amount  of  compensation.     United 
States  ▼.  First  National  Bank  (U.  S.),  36.  Annotated 

UNITED  STATES  OOURT  OF  CI.AIMS. 
Soa  Appeal  and  Error* 

^  VAI.UE. 

See  Rrokers.  .. 

VARIANOS. 

Homloide — indictment — ^varianoe — alleged  alias  not  proven.    State  y.  Schaeffer  (Ohio),  1137. 


VENDOR  AND  PURCHASER. 

Agency— -deed  by  agent — effect  as  contiaet  to  convey.     Robinson  y.  Daughtry    (N.  Car.), 

1186. 
Married  women— contract  to  convey  land— effect  of  want  of  acknowledgment.     Weekly  v. 

Wagner  (W.  Va.),  630.  Annotated 
contract    to    convey    land — ^necessity    of    acknowledgment.      Weekly    y.    Wagner 

(W.  Va.),  630. 

See  also  Partnership. 

VENUE. 

Change  of  venue — aright  to  change  of  venue  where  municipality  la  party.     Pennsylvania  R. 
Co.  V.  Reading  (Pa.),  662.  ' 
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VEBBIOT. 

Correction  of  verdict — admisflibility  of  affidavit  of  juror  to  explain  clerical  error.    Panl  v. 

Pye  (Minn.),  286.  Annotated 

•  admissibility  of  affidavit  of  juror  to  explain  clerical  error.     Hays  v.  Kogan   (Mo.), 

1127. 

discretion  of  court  in  case  of  plain  mistake.    Paul  v.  Pye  (Minn.),  286. 


Exceasiveness — death   bv  wrongful  act — what  is   excessive  verdict.     S.   H.  Kress  ft  Co.  y. 

Markline  (Miss.),  310;  Hays  v.  Hogan  (Mo.),  1127. 
general  rule  as  to  reversal  for  -excessiveuess.    Florence  Hotel  Co.  v.  Bumpas   (AUu), 

252. 

malpractice-»-Wliat  is  excessive  verdict.    Holt  v.  Ten  Broeck  (Minn.)»  266. 

personal  injuries — ^what  is  excesdive  verdict.     Avery  v.  Thompson   (Me.),  112^ 


Form  of  verdict — statement  of  amount — definiteneas.    Hays  T.  Hogan  (Mo.)^  1127. 
B—  aUo  Appeal  and  Error. 

VOTERS. 
See  Eleotloiui*  * 

TOTIITG  TRUST  AGREEMEHTS. 
See  Steek  and  StooUioldera* 

WAIVER. 
See  Aflsnmpsiti  Beaelleial  Associatioiia;  Oontraets;  Btarriacei  Tortiu 

WAR. 

Alien  enemies — right  of  alien  enemy  to  sue.    Rrachanake  v.  Acme  Mfg.  Co.  (N.*Car.),  840. 

who  is  alien  enemy.    Krachanake  v.  Acme  MIg.  Co.  (N.  Car.),  340. 

Contracts — right  to  additional  compensation  under  contract  with  United  States- — increased 

cost  of  labor  and  materials  due  to  war.    United  States  v.  Kormile   (U.  S.),  34. 

Annotate4i 

See  alio  Landlord  and  Tenant. 


WARRANTY. 

Seed — ^warranty  of  germinating  power — disclaimer  of  warranty.     Moorhead  v.  Minneapolis 
Seed  Co.  (Minn.),  481. 

WASTE. 

Life  estates — right  of  life  tenant  to  cut  timber.    Poole  v.  Union  Trust  Co.  (Mich.),  622. 
■  right  of  life  tenant  to  open  new  mine.     Poole  v.  Union  Trust  Co.   (Mich.),  622. 

right  of  life  tenant  to  work  existing  mine.    Poole  v.  Union  Trust  Co.  (Mich.),  622. 

WATERS  AND  WATERCOURSES. 

Accretions — apportionment  of  accretions.    Stark  v.  Meriwether  (Kan.),  993.  Annotated 

conveyance  as  including  prior  accretion.    Houston  v.  Grant  (Miss.),  243.    Annotated 

to  what  land  formed — (juestion  of  fact.    Stark  v.  Meriwetlier   (Kan.),  993. 

Wells — right  to  dig  well  and  divert  percolating  waters.    Schenk  v.  Ann  Arbor  (Mich.),  267. 

WEEKLY  EARNINGS. 
See  Workmen's  Conipensation  Aoti* 

WEIGHT  OF  EVIDENCE. 
See  Appeal  and  Error. 


See  Water*  and  Watereonrsei 

WIDOW. 
See  Deatk  hj  Wronsfnl  Aet, 


Attestatlea  and  subscription — signature  of  testator — necessity  of  signing  in  preseaee  of  wit- 
nesses.   Flynn  v.  Flynn  (111.),  1034. 

signature  of  testator — sufficiency  of  signature  by  another.     Flynn  v.  Flynn   (111.), 

1034. 

sufficiency  of  attestation  clause.    Flynn  v.  Flynn  (111.),  1034. 

testimony  of  subscribing  witness— effect  of  failure  to  remember  transaction.     Flynn 


V.  Flynn   (111.),  1034. 

Construction — gift    of    income— bequest    for    payment    of    income    held    to    create    trust. 
Stewart's  Estate   (Pa.),  1216. 
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Constructaon— gift  of  inoome — construction  as  to  amount.    Parkhurst  y.  Gion   (Mass.),  082. 

gift  of  income — from  what  date  computed.    Poole  v.  Union  Trust  Co.  (Mich.)»  622. 

gift  of  income — gross  or  net  income.    Parkhurst  v.  Ginn  (Mass.),  982. 

gift  of  income—making  up  deficiency.    Parkhurst  v.  Ginn   (Mass.),  982. 

gift  of  income — ^time  of  payment — discretion  of  trustees.    Parkhurst  v.  Ginn  (Mass.), 

982. 

gift  of  iBcome — time  of  payment — ^fimda  aTailahle.     Parkhurst  v.  Ginn    (Mass.), 


982. 

gift  of  income — what  constitutes  incomes-proceeds  of  sale  of  land.    Parkhurst  t.  Ginn 


(Mass.),  982. 

—  intent   of  testator  as  governing  rule  of   construction.     Poole   v.   Union   Trust   Co. 

(Mich.),  622. 

payment  to  charity  after  payment  of  annuities — right  of  trustee  to  create  separate 


fund.    Parkhurst  v.  Ginn  (Mass.),  982. 

power  of  trustee  to  invest  trust  funds.    Parkhurst  v.  Ginn  (3tas8.),  982. 


Poreign  will^^-proof  of  foreign  will  by  certified  copy.    Fielder  v.  Pemberton  (Tenn.),  905. 
Interest  on  legacy — from  what  date  payable.    Parkhurst  t.  Ginn  (Mass.),  982. 

rate  of  interest.    Parkhurst  v.  Ginn  (Mass.),  982. 

Lost  will — proceeding  to  establish — validity  of  particular  provision  as  issue.    In  re  Keene*s 

Estate  (Mich.),  367. 
Probate  and  contest — ^admissibility  of  evidence  as  to  conduct  of  proponent.     Walsh's  Will 

(Mich.),  217. 
admissibility  of  testimony  by  other  than  attesting  witnesses.    Flynn  r.  Flynn  (111.), 

1034. 
appeal  from  probate — scope  of  issues.    South  Norwalk  Trust  C}o.  v.  St.  John  (Conn.), 

1090. 

interested  witness — competency  of  draftsman  of  will  who  is  partner  of  attorney  for 


proponents.    Flynn  v.  Flynn  (111.),  1034. 

necessity  that  subscribing  witness  be  produced.     Walsh's  Estate   (Mich.),  217. 

propriety   of   instruction  as  to  presumption   of   intent  to   revoke.     Walsh's   Estate 

(Mich.),  217. 

selection  of  jury — number  of  peremptory  challenges  allowed  in  will  contest.    Walsh's 


Estate   (Mich.),  217. 

validity  of  agreement  by  parties  interested  to  dispense  with  probate  of  wilL    Stewart's 


Estate  (Pa.),  12J6.  Annotated 

Revcx^tion — admissibility  on  issue  of  revocation  of  evidence  of  enmity  between  testatrix  and 
person  disinherited.    In  re  Keene*s  Estate  (Mich.),  367. 

—  destruction  of  one  copy  of  will  executed  in  duplicate.    Walsh's  Estate  (Mich.),  217. 

issue  of  revocation — admissibility  of  declarations  of  testatrix.     In  re  Keene's  Estate 

( Mich. ) ,  367.  Annotated 

rebuttal  of  presumption  from  failure  to  find  will.    In  re  Keene's  Estate  (Mich.),  367. 


Testamentary  capacity — admissibility  of  expert  evidence.     Walsh's  Estate   (Mich.),  217. 

admissibility  of  opinion  evidence.     Walsh's  Estate   (Mich.),  217. 

■  declarations  of  testator  held  inadmissible  as  too  remote.     Walsh's  Estate   (Mich.), 

217. 
Validity  of  provisions — provision  for  forfeiture  of  gift  by  contests-effect  of  forfeiture.    South 
Xorwalk  Trust  Co.  v.  St.  John   (Conn.),  1090. 

provision  for  forfeiture  of  gift  by  contest — waiver  of  forfeiture.    South  Norwalk  Trust 

Co.  V.  St.  John  (Conn.).  1090. 

provision  for  forfeiture  of  gift  by  contest — ^what  contest  entails  forfeiture.     South 


Norwalk  Trust  Co.  v.  St.  John  (Conn.),  1090. 
mimm  AdTameememta;  Aam«itlea|  P< 


WINDING  UP  COBPOBATIONB* 


WITHDRAWAIi  OF  CANBIDACT. 

See  Eleettoi 


Examination  of  witnesses — cross-examination  of  accused — conduct  snbeequent  to  homicide. 

State  V.  Schaeffer  (Ohio),  11.37. 
refreshing  memory — inspection  of  written  memorandum.    Scovill  Mfg.  Co.  t.  Caaaidy 

(III.),  602. 
Orand  jury — member  of  grand  jury  aa  competent  witness — scope  of  requirement  of  secrecy. 

Bennett  v.  Stockwell  (Mich.).  1193. 
Husband  and  wife^--effect  of  divorce  on  competency  of  husband  or  wife  aa  witness.    Hesdorffer 

V.  Hiller  (Miss.),  191.  Annotated 

See  mUm  WIIU. 

WORIMB  AND  PHRASES. 


'Apparatus" — ^meaning  of  term.     McClintock,  etc.  Co.  v.  Aetna  Exploeivea  Co.   (Pa.),  107S. 
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WORDS  ANB  PHRA8B8  —  Contimii«d. 

"Ghildren"  in  statute  as  including  grandchildren.    Lowrey  v  Le  Flone  (OkUu),  1001. 

Annotatei^ 
''Contiguous" — ^meaning  of  term.    Parsons  v.  Dils  (Ky.),  796.        "  Annotated 

"Due" — meaning  of  term.    Ahlgren  v.  Walsh   (Cal.),  761.  Annotated^ 

Implied  trust'* — ^meaning  of  term.    Plum  Trees  Lime  Co.  v.  Keeler  (Oonn.),  831. 

Invoice  value" — ^meaning  of  term.    Knopfler  v.  Flynn  (Minn.),  638.  Annotated 

Machinery" — meaning  of  term.    Bache  v.  Central  Goal,  etc.  Co.  <Ark.)y  198*  Annoiaied^ 

Mistake  of  law" — what  constitutes.    Palmer  v.  Cully  (Okla.),  376. 

Political  party"  meaning  of  term.    Kelso  v.  Cook  ( Ind. )  68. 
"Proxy" — meaning  pf  term.      Manson  v.  Curtis  (N.  Y.),  247. 
"Stakeholder"-7meaning  of  term.    Martin  v.  fVancis  (Ky.),  289. 

"Track" — meaning  of  term.    Dayton  v.  South  Covington,  etc.  R.  Co.  (Ky.)  229.      Annotated 
"Voting  trust  agreement'* — meaning  of  term.    Manson  v.  Curtis  (N.  Y.),  247. 

8e«  also  Eminent  Domain;  Foroign  Corporations;  Ghuurantyi  BDomieidoi  Pnblie 
ImproToaftents. 

WOBKMEN'8  OOlffPENBATIOir  ACTS. 

Accident  or  injury  within  act — ^what  constitutes  accident  arising  out  of  employment.  Mueller 
(Donstr.  Co.  v.  Industrial  Board  (III.),  808;  Wiggins  v.  Industrial  Accident  Board  (Mont.)^ 
1164. 

what  constitutes  industrial  accident — ^lightning  stroke.  Wiggins  v.  Industrial  Acci- 
dent Board  (Mont.),  1164. 

Appeal  and  error — review  of  finding  of  industrial  board.    Mueller  Constr.  Co.  v.  Industrial 

Board  (111.),  808. 
Avsrage  weekly  earnings" — ^how  computed — ^person  working  during  spare  time.    Rice's  Case 
(Mass.),  1052. 

WORI<D  PEACE  Fotnn>ATioir. 

See  Charities* 

X-RAT8. 
See  Physioians  and  Snrseone* 


ts 


INDEX    TO   NOTES 


IN    THIS    VOLUME. 


jiBAiroomiEirr  of  pitbpose* 

Abandonment  of  purpose  as  ground  for 
dissolution  of  corporatioii  at  instaaoe  of 
minority  stockholder,  427. 

AB8TBA0T  OF  TITIX* 

Liability  of  abstractor  of  title  on  account 
of  abstract  toade  by  him,  93. 

AOGIBEICT  -i 

See  Mmiioipal  Oovpovatfouf. 

AccRzmoirs  ^ 

See  Waters  and  Wateveonrse*. 

ACKNO  WIXDGMSim  •- 

Rights  of  parties  undar  deed  or  contract 

by  married  woman  invalid  for  defective 

acknowledgment,  648. 
Rights  of  parties  under  deed  or  contract 

by  married  woman  invalid  for  want  of 

acknowledgment,  631. 

ACTIOHABUB  WOTLDB^ 
Bee  Libel  and  Slander. 


ACTIOirS  — 
See  Into 


ttomal  Iaw. 


ADDITIOlTAIi  OOlCPElf SATIOK — 
See  Ooatraotsf  Pnblie  Oflloers. 

ABMI88IONS  AND  DECUkRATIONS  -^ 

Admissibility  and  conclusiveness  against 
pleader,  in  subsequent  action  with  stran- 
ger, of  admission  in  pleading,  549. 

A£ni8sibility  of  declarations  of  testator  up- 
on issue  of  revocation  of  will  which  can- 
not be  found,  370. 

Admissibility  of  statement  of  fact  made'  in 
connection  with  offer  of  compromise,  439. 


When  interest  is  chargeable  on  advance- 
ment in  distribution  of  testate  estate, 
212. 

ADVEBTISEMEN  T9 — 
See  Ineuranoe. 


Affidavits  of  jurors  as  evidence  that  verdict 
returned  or  entered  differed  from  verdict 
actually  found,  287. 


AGS  — 

Recital  in  pnfalie  veeotd  a0  proof  of  age, 


AGSNGT-- 

'  Recovery  from  principal  or  agent  of  money 
lost  in  gaming,  139. 

AMOXTHT  IK  CONTBOTBRST  — 

See  Appeal  and  Error. 

AVD  DUB*-- 

Legal  meaning  of  "and  due,"  785. 

AMMUrriES  — 

Right  of  annuitant  to  capital  sum,  808. 

Alf  NUUMDBIVT — 

See  Coatraote;  Marriaco* 

AFPEAIi  AND  ERBOB  * 

Amount  in  controversy  for  purposes  of 
appeal  where  several  causes  of  action  are 
joined,  506. 

APPOINTMENT  — 
.    See  Powers. 

APPOBTIONMENT   OF   ACCBBTIONS 
See  Waters  and  Watereoivrees. 

ABMT  AND  NATT-^ 

Power  of  United  States  to  condemn  land 
for  military  purposes,  48. 

ATTOBNEYS  * 

Solicitation  of  employment  by  attorney  a» 
ground  for  disbarment,  133. 

AVTOMOBIUBS — 

Conclusiveness  of  license  re^t^  at  to 
ownership  of  motor  vehicle,  737. 

BAIUff  ENTS  — 

Right  of  bailee  to  deny  title  of  bailor,  1201. 

BALANCE  DUE  — 

Legal  meaning  of  "balance  due,"  785* 


BANANA  PEEIiS  — 
See  Streets  and 


Hichwmyg. 


266. 
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BEOOlffE  DUE— 

Legal  meaning  of  ''become  diie,"  786. 

BENEFIGIAIf  ASSOCOATIONS  — 

Recourse  to  courts  by  members  of  benev- 
olent, beneficial  and  similar  associations 
to  protect  property  rights,  1178. 
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BIIX8  OF  LADING -7- 

Meaning  of  ''machinery"  in  bill  of  lading, 
209. 

BOARDS  — 

See  Insnranoe* 

BUILDINGS  — 

Erection  of  buildings  in  public  parks  and 

squares,  489. 
Power  of  United  States  to  condemn  land 

for  public  building  site,  44. 

BURDEN  OF  PROOF  — 

Burden  of  proof  as  to  validity  of  Bubeequent 
marriage,   1233. 

CANDIDATES  — 
See  Elmntifimv. 

CAPITAL  SUM  — 

See  Annnities;  Trusts  and  Trasteeft. 

CARRIERS  OF  GOODS  — 

Measure  of  damages  for  carrier's  delay  in 
transporting  property  intended  for  ex- 
hibition purposes,  1057. 

Validity  and  enforcement  of  contract  by 
carrier  to  carry  goods  at  discriminating 
rate  fixed  by  mistake,  458. 

What  constitutes  reasonable  time  for  re- 
moval of  goods  by  consignee  from  prem- 
ises of  carrier,  1114. 

CARRIERS  OF  PASSENGERS  — 

Liability  of  carrier  (other  than  sleeping 
car  company)  for  larceny  from  or  rob- 
bery of  passenger  by  stranger,  682. 

Liability  of  owner  of  ferry  to  passengers^ 

1083. 

CARRYING   CHARGSS  — 
See  Trusts  and  Trmstees* 

CHARITIES  — 

Masonic  lodge  or  body  as  charitable  ia* 
stitution,  1043. 

CHARTER  — 

See   Ezpiratiom  of  Clftarter. 

CHILDREN  — 
See  Infants. 

CLAIMS  — 

See  Mnaieipal  Corporatioai* 

CLAIMS  DUE  — 

Legal  meaning  of  "claims  due/'  787* 

CLUBS  — 

See  Sooieties  aad  Cl«1ia» 

COLLEGES  — 
See  Sehoals. 

COLOR  OF  TITLE  ^ 

Operation  as  color  of  title  of  deed  or  con- 
tract by  married  woman  invalid  for  de- 
fective acknowledgment.  653. 


COLOR  OF  TITLE  — Contimned. 

Operation  as  color  of  title  of  instrument 
by  married  woman  invalid  for  want  of 
r.cknowledgment,  636. 

COlfMON-LAW  MARRIAGE— 

See  Marriase. 


COMPENSATION  — 
See  Contracts;  Pnblie  OiBeen;  S 
tyship. 


COMPROMISE  AND   SETTLEMENT  — 

Admissibility  of  statement  of  fact  made  in 
connection  with  offer  of  compromise,  439. 

CONDEMNATION  — 
See  Eminent  Domain. 

CONFLICT  OF  LAWS  — 
See  Diroree;  Marriage* 

CONSECUTIVE  SERVICE  — 
See  Publio  Oflieovs. 

CONSTITUTIONAL  LAW--* 

Elections :  constittitionsl  or  statutory  pro- 
visions relating  to  elections  as  applicable 
to  primary  elections,  79. 

^-validity  and  construction  of  statute  reg- 
ulating contribution  by  person  other  than 
candidate  to  election  expenses,  173. 

Explosions  and  explosives:  validity  of 
ordinance  regulating  keeping  of  gasolene 
or  other  explosive  within  municipal  lim- 
its, 145. 

Hawkers  and  peddlers:  validi^  of  Ucsnae 
tax  or  fee  imposed  on  hawker  or  peddler 
BA   regards  uniformity,  101^ 

Initiative  and  refereadum:  validity  of 
statute  other  than  local  option  law, 
which  takes  effect  only  upon  ratification 
by  voters,  573.* 

Insurance:  validity  of  statute  delegating 
to  officer  or  board  regulation  of  insur- 
ance companies,  479. 

Local  option:  constitutionality  of  local 
option  laws,  874. 

Picketing:  validity  of  statute  or  or- 
dinance prohibiting  picketing,  54. 

Public  officers:  validity  and  oonatruction 
of  statute  limiting  consecutive  service  by 
public  officer,  358. 

Sunday  laws  as  direoted  against  particular 
occupations,  1170. 

Taxation:  power  of  municipal  corporation 
to  grant  exemption  from  taxation,  1088. 

CONSTRUCTION"  — 

See  Ch&aitanty;  Insnrluiee;  Intozleat- 
ins  Liqnors;  Landlord  and  Tan^nti 
PnbUc  Ofllcers* 

CONTIGUOUS  — 

Meaning  of  term  "contiguous,"  798. 

CONTINUING  OUARANTT  — 
See  Gnaraaty* 
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CONTRACTS  — 

United  States:  ri^ts  with  respect  to  an- 
nulment, sngpeneion  or  modification  of, 
or  additional  compensation  under,  con- 
tract with  United  States  government,  5. 

Validity:  contract  entered  into  by  in- 
toxicated person  as  void  or  voidable,  330. 

— ^rights  of  parties  under  deed  or  contract 
by  married  woman  invalid  for  defective 
acknowledgment,  648. 

— rights  of  parties  under  deed  or  contract 
by  married  woman  invalid  for  want  of 
acknowledgment,  631. 

— ^validity  and  enforceability  of  agreement 
by  parties  interested  to  dispense  with 
probate  of  will,  1218. 

— ^vaJidity  and  enforcement  of  contract  by 
carrier  to  carry  goods  at  discriminating 
rate  fixed  by  mistake,  468. 

— validity  of  contract  intended  to  facilitate 
procuring  of  divorce,  902. 

— validity  of  contract  provision  as  to  in- 
terest other  than  provision  fixing  usu- 
rious r»te,  747. 

See  also  Frauds,  Statute  of;  Imswr- 


CONTBIBmnON  — 

See  Eleetloiiei  SoretyeUy. 

CONTBIBVTORY  NEGUGENCE  -^ 

Contributory  negligence  as  affecting  lia- 
bility of  railroad  company  for  personal 
injury  resulting  from  fire,  829. 

CONVEYANCES  — 
See  Deeds* 

CORPORATIONS  — 

Right  of  minority  stockholder  or  stock- 
holders to  maintain  suit  to  wind  up  or 
dissolve  corporation,  424. 

Right  of  stockholder  to  compel  duplication 
of  lost  certificate,  66. 

CORROBORATION  — 

See  Sednction. 

CORRUPT  PRACTICES  ACTS  — 
See  Eleetioiui. 

COURTS  — 

Jurisdiction  of  court  of  action  against  for- 
eign sovereign  or  foreign  state,  ;)27. 

Jurisdiction  of  court  to  entertain  suit  to 
dissolve  corporation  at  instance  of  minor- 
ity stockholder,  424. 

See  also  BoHeSeial  Assoeiatloiuii  Im- 
Junetions. 

CRIMINAL  UkW  — 

Necessity  in  criminal  prosecution  for  seduc- 
tion that  female  ^ould  be  corroborated, 
and  elements  to  which. corroboration  must 
extend,  468. 

See  also  Caxvlers  of  Passensers* 

DAMAGES  — 

Measure  of  damages  for  carrier's,  delay  in 
transporting  property  intended  for  ex- 
hibition purposes,  1057. 


DAMAGES  —  Continned. 

Measure  of  damages  recoverable  from  car- 
rier for  larceny  from  or  robbery  of  pas- 
senger by  stranger,  o86. 

DEATH  — 

Presumption  of  death  on  issue  of  validity 
of  subsequent  marriage,  12:56. 

DEATH  BT  WRONGFUI*  ACT  — 

Divorce  as  affecting  right  of  child  to  re- 
cover for  death  of  parent,  419. 

DEBT  DUE  IN  SAME  RIGHT  — 

Legal  meaning  of  "debt  due  in  same  right,*' 
789.  ^ 

DEBT  DUE  — 

Legal  meaning  of  "debt  due,^  788. 

DECEDENTS'  ESTATES  — 
See  Advaneements, 

DECLARATIONS  — 

See  Admissions  and  Deelarations* 

DEEDS  — 

Conveyance  as  including  prior  accretion, 
244. 

Rights  of  parties  under  deed  or  contract  by 
married  woman  invalid  for  defective  ac* 
knowledgment,  648. 

Rights  of  parties  under  deed  or  contract  by 
married  woman  invalid  for  wiuit  of  ac- 
knowledgment,  631. 


See  Carriers  of  Goods. 

DEUBERATIONS  — 
See  Jnry. 

DEPOSITIONS  — 

Identification  of  exhibit  referred  to  in  dep- 
osition, 282. 

DESCENT  AND  DISTRIBUTION— 
See  Advaneeiiients. 

DESCRIPTION  — 

See  Municipal  Corporations* 

DISBARMENT  — 
See  Attorneys. 

DISCIiOSURE  — 
See  Jury. 

DISCRIMINATING  RATES  — 
See  Carriers  of  Goods. 

DISSOLUTION  OF  CORPORATIONS  — 

See  Corporations. 

DISTRICT  OF  COLUMBIA  — 

Power  of  United  States,  to  condemn  land  in 
District  of  Columbia,  43. 

DIVORCE  — 

Contracts:     validity  of  contract  intended 
to  facilitate  procuring  of  divorce,  902. 


1306 


CITE  THIS  VOL.  ANN.  CAS.  19ia£. 


DIVOBCE  —  Gontinued. 

Subsequent  marriage:  effect  of  marriage 
within  proscribed  time  after  divorce,  557. 

— extraterritorial  effect  of  divorce  decree 
or  statute  prohibiting  remarriage  of  par- 
ty or  parties,  1074. 

— presumption  of  divorce  on  issue  of  valid- 
ity of  subsequent  marriage,  1237. 

Witnesses:  effect  of  divorce  on  competency 
of  husband  or  wife  as  witness,  193. 

Death  by  wrongful  act:  divorce  as  affect- 
ing right  of  child  to  recover  for  death  of 
parent,  419. 

]>OI7BI£  TBAGK  * 

Iid[eaning  of  "double  track/'  243. 

BBUOOI8T8  * 

Rights  and  liabilities  of  druggist  selling 
liquor  on  prescription  by  physician,  923. 

DRUNKENNESS  — 

Contract  entered  into  by  intoxicated  person 
as  void  or  voidable,  330. 

DUE  — 

Legal  meaning  of  "due,"  756. 

DUE  AND  OWING  — 

Legal  meaning  of  "due  and  owing,"  782. 

DUE  AND  PAYABLE  — 

Legal  meaning  of  "due  and  payable,"  784. 

DUE  DATE  — 

Legal  meaning  of  "due  date,"  785. 

DUE  IN  FUIX  — 

Legal  meaning  of  "due  in  full,"  780. 

EARNINGS  — 

See  InmUSoienoy  of  Eamiasfl* 

ELECTIONS  — 

Constitutional  or  statutory  provisions  re- 
lating to  elections  as  applicable  to  pri- 
mary elections,  79. 

Power  of  courts  of  equity  to  enjoin  elec- 
tions, 1153. 

Validity  and  construction  of  statute  reg- 
ulating contribution  by  person  otiier  than 
candidate  to  election  expenses,  173. 

Withdrawal  of  candidacy  for  public  offiee» 
362. 

EMINENT  DOMAIN  — 

Condemnation  of  land  for  public  library, 

122. 
Nature   and  extent  of   power   ol   United 

States  to  condemn  lano,  89. 


See  Iniimetioafl* 

ESTOPPEL— 

Estoppel  to  deny.  Talidity  of  instrument 

by  married  woman  on  ground  of  defective 

acknowledgment,  651. 
Estoppel  to  deny  validity  of  instrument  by 

married  woman  on  ground  of  want  of 

acknowledgment,  636. 


ESTOPPEL  —  Conttmned. 

Receipt  of  payment  under  conlract 
United  States  as  estopping  contractor  to 
claim  additional  compensation,  17. 

Right  of  bailee  to  deny  title  of  bailor,  1201. 

EVIDENCE — 

Admissions  and  declarations:  admissibil- 
ity and  conclusiveness  against  pleader,  in 
subsequent  action  with  stranger,  of  ad- 
mission in  pleading,  649. 

—admissibility  of  declarations  of  testator 
upon  issue  of  revocation  of  will  which 
cannot  be  found,  370. 

—admissibility  of  statement  of  fact  made 
in  connection  with  offer  of  compromise^ 
439. 

Affidavits  of  jurors  as  evidence  that  ver- 
dict returned  or  entered  differed  from 
verdict  actually  found,  287. 

Age:  recital  in  public  record  as  proof  of 
age,  266. 

Automobiles:  oondusivenesa  of  license 
r^stry  as  to  ownership  of  motor  vehicle, 
737. 

Burden  of  proof  as  to  validity  of  subsequent 
marriage,  1233. 

Depositions:  identification  of  eiJiilnt  re- 
ferred to  in  deposition,  282. 

Presumption  as  to  validity  of  subsequent 
marriage^  1233, 


AND 
TOItS  — 
See  Advancements  I  Ree  Jndieatm. 


See  Taxation* 


See  Carriera  of  Goodfl» 


Identification  of  exhibit  referred  to  in  dep- 
osition, 282. 

EXPIRATION  OF  CHARTER- 

Expiration  of  charter  as  ground  for  dis- 
solution  of  corporation  at  instance  of 
minority  stockholder,  426. 

EXPI.OSIONS  AND  BSCFLOUVES- 

Validity  of  ordinance  regulating  keeping 
of  gasolene  or  other  explosive  within 
municipal  limits,  145. 


OVBRATION  — 

See  DiToroe;  Marriage* 

fah-ure  of  furposb— 

Failure  of  purpose  as  ground  for  dissolu- 
tion of  corporation  at  instance  of  minor- 
ity stockholder,  427* 


See  Ideenses* 


Liability  of  owner  of  ferry  to  passengers, 

1083. 
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FIRE  IHSURAKGE  — 

Construction  of  agreement  by  lessee  to  in- 
sure premises  against  fire,  299. 

Fire  insurance  policy  as  covering  profits, 
1051. 

Necessity  of  exact  compliance  with  iron- 
safe  claose  in  insurance  policy,  387. 


Liability  of  railroad  company  to  person 
other  than  passenger  for  personal  injuxy 
resulting  from  sparks  or  fire  set  by 
engine,   815. 

FOBEION  OOVERHMEirrS  — 
8«e  Imtematioiial  Law* 


See  Schools. 


Fraud  as  ground  for  dissolution  of  corporis 
tion  at  instance  of  minority  stockholder, 
430. 

FRAUBS,  STATUTE  OF  — 

Validity  and  enforceability  of  parol  con- 
tract partly  within  statute  of  frauds, 
498. 

FBAUBUIiEKT  SAIMI  AND  0OHTST« 
ANCES  — 

Transfer  to  creditor  in  payment  of  or  as 
security  for  sum  greater  than  is  actually 
due  as  rendering  transaction  fraudulent, 
713. 

IFBEIGHT  DUE  — 

Legal  meaning  of  ''freight  due,"  789. 

GAMING  — 

From  whom  recovery  may  be  had  of  money 
lost  in  gaming,  138. 

GASOLENE  — 

Validity  of  ordinance  regulating  keeping  of 
gasolene  within  municipal  limits,  145. 

OBANDGHIIJ>Bt»N — 
See  Infants. 


SnrSBAND  AND  WIFE  — 

Effect  of  divorce  on  competency  of  husband 

or  wife  as  witness,  193. 
Rights  of  parties  under  deed  or  contract 

by  married  woman  invalid  for  defective 

acknowledgment,    648. 
Rights  of  parties  imder  deed  or  contract 

by  married  woman  invalid  for  want  of 

acknowledgment,  631. 
Validity  of  contract  intended  to  facilitate 

procuring  of  divorce,  902. 

IDENTIFIOATION'— 
See  Ezliibite. 

IDENTITY  OF  PABTIES  — 
See  Bee  Jndloata. 

nXEGAI.  ACTS — 

Illegal  acts  as  ground  for  difleolntloii  of 
corporation  at  instance  of  minority 
stockholder,  430. 

XLLEaAL  OONTBAOTS  — 

Acknowledgment:  rights  of  parties  under 
deed  or  contract  by  married  woman  in- 
valid for  defective  acknowledgment,  648. 

— rights  of  parties  under  deed  or  contract 
by  married  woman  invalid  for  want  of 
acknowledgment,  631. 

Carriers  of  goods:  validity  and  enforce- 
ment of  contract  by  carrier  to  carry 
goods  at  discriminating  rate  fixed  by 
mistake,  458. 

Divorce:  validity  of  contract  intended  to 
facilitate  procuring  of  divorce,  902. 

Interest:  validity  of  contract  provision 
as  to  interest  other  than  provision  fixing 
usurious  rate,  747. 

Intoxication:  contract  entered  into  by  in- 
toxicated person  as  void  or  voidable, 
330. 

Wills:  validity  and  enforceability  of 
agreement  by  parties  interested  to  dis- 
pense with  probate  of  will,  1218. 

See  also  Fntttds,  Statute  of;  Kar- 
riase. 

IZXVST&ATION  « 
See  Iararaneo« 


GRAND  JUBT  — 

Report  of  grand  jury  as  privileged  within 
law  of  libel,  1196. 

GBOW  DUE  — 

Legal  meaning  of  "grow  due,"  789. 

G1TARANTT  — 

Distinction  between  continuing  and  limited 
guaranties,  609. 

GUESTS  — 

See  Innkeepem. 

HAWKEBS  AND  FBDDIiEBS  — 

Validity  of  license  tax  or  fee  imfoead  on 
hawker  or  peddler  as  regards  uniformity, 
109. 


nCFLIED  TBUSTS  —    ' 
See  Tmete  and  Tnutooi* 


See  Pnblie  laftpvove: 


INCOME- 

See  Tmete  and  Trasteei. 

INDEMNITY — 
See  Irfist 


See  Streets  and  Higliways. 


INDIANS  — 

Common-law   marriages   betweoL   Indians, 

380. 

INDIGNITIES  — 
See  Innkeepers. 
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INDIVIDUAIi  GAPACmr  — 
See  Res  Judioata. 

INFANTS  — 

Divorce  as  affecting  right  of  child  to  re- 
cover for  death  of  parent,  419. 

Term  "child"  or  "children"  in  statute  as 
including  grandchild  or  grandchildren, 
1004. 

INITIATIVE  ANB  REFEBENBITM — 

Validity  of  statute,  other  than  local  option 
law,  which  takes  effect  only  upon  ratifi- 
cation by  voters,  673. 

INJUNCTIONS  — 

Power  of  courts  of  equity  to  enjoin  elec- 
tions,  1153. 


Liability  of  carrier  as  innkeeper  for  lar- 
ceny from  or  robbery  of  passenger  by 
stranger,  589. 

Liability  of  innkeeper  for  insult  or  in- 
dignity to  guest,  255. 

INNOCENCE  — 

Presumption  of  innocence  on  issue  of  yalid- 
ity  of  subsequent  marriage,  1234. 

INSANITY — 

See  Libel  and  Slander. 

INSOLVENCY  — 

Insolvency  as  ground  for  dissolution  of 
corporation  at  instance  of  minority 
stockholder,  427. 

INSUFFICIENCY  OF  EARNINGS  — 

Inaufiiciency  of  earnings  as  ground  for 
dissolution  of  corporation  at  instance  of 
minority  stockholder,  426. 

INSULTS  — 

See  Innkeeparv. 

INSURANCE  — 

Advertisement,  illustration,  or  the  like,  aB 
part  of  insurance  contract,  889. 

Benefit  insurance:  recourse  to  courts  by 
members  of  benevolent,  beneficial  and 
similar  assocfations  to  protect  property 
rights,  1178. 

"Contiguous:"  meaning  of  term  "contig- 
uous" as  used  in  insurance  policy,  800. 

Fire  insurance:    construction  of  agreement 
by  lessee  to  insure  premises  against  fire, 
299. 
^ — fire  insurance  policy  as  covering  profits, 
1061. 

— necessity  of  exact  compliance  with  iron- 
safe  clause  in  insurance  policv,  387. 

"Machinery:**  meaning  of  naachinery"  in 
insurance  policy,  209. 

Statutory  regulation:  validity  of  statute 
delegating  to  officer  or  board  regulation 
of  insurance  companies,  479. 

INTEREST  * 

Liability  of  public  officer  for  interest  re- 
ceived  on    public   funds,   105. 


INTEREST  —  Continned. 

Validity  of  contract  provision  as  to  interest 
other  than  provision  fixing  usurious  rate, 
747. 

When  interest  is  chargeable  on  advance- 
ment in  distribution  of  testate  estate^ 
212. 

INTERNATIONAL  LAW  — 

Jurisdiction  of  court  of  action  against  for- 
eign sovereign  or  foreign  state,  527. 

INTERSTATE  COMMERCE  — 

Validity  and  enforcement  of  contract  by 
carrier  to  carry  goods  at  discriminating 
rate  fixed  by  mistake,  458. 

INTOXICATING  LIQUORS  — 

Construction  of  statute  regulating  sale  of 
liquor  on  prescription  of  physician,  915. 
See  also  Local  Option. 

INTOXICATION  — 
See  Drankenneae. 

INVOICE  VALUE  — 

Meaning  of  ''invoice  value,"  'invoice  cosf 
or  the  like,  541. 

ntON^SAFE  CLAVSB  — 
See  Fire  Inenranee. 


IRRIGATION  — 

Power  of  United  States  to  condemn  land 
for  irrigation  purposes,  48. 

JUDGMENTS  — 

Judgment  in  action  by  or  against  individual 
as  res  judicata  in  action  by  same  person 
in  representative  capacity,  IIQJ. 

Judgment  in  action  by  or  against  represent- 
ative as  res  judicata  in  action  hy  same 
person  individually,  1096. 

JUDICIAL  SALES—      ' 

Parol  agreement  made  with  person  interest- 
ed in  land,  that  pro&iisor  will  buy  land 
at  judicial  sale  and  hold  for  benefit  of 
promisee,  as  implied  trust  enforceable  in 
equity,  309. 

JURISDICTION  — 
See  Conrte. 


Disclosure  by  juror  before  verdict  of  facie 
respecting  verdict  or  state  of  delibera- 
tions an  prejudicial  error,  668. 

See  also  Grand  Jnry;  Verdict. 


JUSTLY  DUE  — 

Legal  meaning  of  "justly  due,**  789. 

LAROR  COMRINATIONS  — 

Legality  of  picketing,  54. 


Laches  as  affecting  right  o?  minority  stock- 
holder to  dissolve  corporation,  431. 


IlfDEX  TO  NOTES. 
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XANDI.OBB  Ain>  TENANT  — 

Construction  of  agreement  by  lessee  to  in- 
sure premises  against  fire,  299. 


See  Carriers  of  Passensers, 


Bee  Itaadlord  and  Tenant* 

:legaiiLt  due  — 

Legal  meaning  of  'iegally  due/'  789. 

UBEIi  AND  SIJkNDER  — 

Imputation  of  insanity  as  actionable,  101. 
Report  of  grand  jury  as  privileged  within 
law  of  libel,  1106. 


Condemnation  of  land  for  public  library, 
122.       ■  ' 

UOEN8E  BEGI8TBY  — 
See  Aatoaftobiles* 

UOENSES  — 

Validity  of  license  tax  or  fee  imposed  on 
hawker  or  peddler  as  regards  uniformity, 
109. 

I.IENS  — 

Meaning  of  "machinery"  in  lien  statute, 
209. 

I.IMITATION  OF  ACTIONS  — 

Limitation  of  action  to  recover  additional 
compensation  under  contract  with  United 
States,  20. 

Running  of  statute  of  limitations  against 
contribution  between  sureties,  518. 

UMITED  GTTARANTT  — 
See  Gnaranty* 

I.OC AL  OPTION  — 

Constitutionality   of    Local   Option   Ijawty 

874. 

IX>SS£S  — 
See  Gamins. 

I.OST  INSTRITHENTS — 

Right  of  stockholder  to  compel  duplication 
of  lost  certificate,  66. 

MACHINERY  — 

Meaning  of  "machinery,"  202. 

MAIN  TRACK  — 

Meaning  of  ''main  track,"  242. 

MARRIAGE  — 

Common-law    marriages    between    Indians, 

380. 
Effect  of  marriage  within  proscribed  time 

after  divorce,  667. 
Extraterritorial  effect  of  divorce  decree  or 

statute  prohibiting  remarriage  of  party 

or  parties,  1074. 
Fact  that  woman  contracts  marriage  with 

intent  not  to  assume  marital  relation  as 

ground   for  annulment,    191. 


MARRIAGE  —  Continned. 

Presumption  and  burden  of  proof  as  to 
validity  of  subsequent  marriage,  1233. 

MARRIED  WOMEN  — 
See  Hnsband  and  Wife. 

MASONIC  I.ODGES  — 

Masonic  lodge  or  body  as  charitable  insti- 
tution, 1043. 

'  MASTER  AND  SERVANT  — 

Meaning  of  "machinery"  with  respect  to 
duty  of  employer,  204. 

MIUTARY  PURPOSES  — 
See  Army  and  Navy. 

MINORITY  STOCKHOLDERS  — 
See  Stock  and  Stockholders* 

MISMANAGEMENT  — 

Mismanagement  as  ground  for  dissolution 
of  corporation  at  instance  of  minority 
stockholder,  429. 

MISTAKE  — 

See  Carriers  of  Goods* 

MODIFICATION  — 
See  Contracts* 

MONEY  DUE  — 

Legal  meaning  of  ''money  due,"  790. 

MORTGAGES  — 

Power  of  sale  in  trust  deed  or  mortgage 
as  power  coupled  with  interest,  1021. 

MOTOR  VEHICI.es  — 
See  Anton&obiles* 

MUNICIPAL  CORPORATIONS  — 

Claims:  sufficiency  of  statutory  notice  of 
claim  against  municipality  with  respect 
to  description  of  time  of  accident,  1026. 
^Explosions  and  explosives:  validity  of  or- 
dinance regulating  keeping  of  gasolene 
or  other  explosive  within  municipal  lim- 
its, 145u 

Ordinances :  meaning  of  term  ^'contiguous'' 
as  used  in  ordinance,  800. 

Picketing:  validity  of  ordinance  prohibit- 
ing picketing,  54. 

Streets:  liability  of  municipality  for  in- 
juries caused  by  banana  peel  or  the  like 
on  sidewalk,  178. 

Sunday  laws  as  directed  against  particular 
occupations,  1170. 

Taxation:  power  of  municipal  corporation 
to  grant  exemption  from  taxation,  1088. 

— public  service  plant  operated  by  munic- 
ipality as  subject  to  taxation,  85. 

MUNICIPAI.  IMPROVEMENTS  — 
See  PnbUo  Improvements. 

NAVIGATION  — 

See  Waters  and  Watereonrses. 
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NEGLIGENCE  — 

Abstract  of  title:  liability  of  abstractor 
of  title  on  account  of  abstract  made  by 
him,  93. 

Carriers  of  goods:  measure  of  damages  for 
carrier's  delay  in  transporting  property 
intended   for   exhibition   purposes,   1057. 

^-what  constitutes  reasonable  time  for  re- 
moval of  goods  by  consignee  from  prem- 
ises of  carrier,  1114. 

Carriers  of  passengers:  liability  of  car- 
rier (other  than  sleeping  car  company) 
for  larceny  from  or  robbery  of  passenger 
by  stranger,  582. 

Death  by  wrongful  act:  divorce  as  affect- 
ing right  of  child  to  recover  for  de^ih  of 
parent,  419. 

Ferries:  liability  of  owner  of  ferry  to 
passengers,  1083. 

Innkeepers:  liability  of  innkeeper  for  in- 
sult or  indignity  to  guest,  255. 

Municipal  corporations:  sufficiency  of  stat- 
utory notice  of  claim  against  municipal- 
ity with  respect  to  description  of  time 
of  accident,  1026. 

Physicians  and  surgeons:  liability  of 
physician  for  injuries  caused  by  use  of 
X-rays,  268. 

Railroads:  liability  of  railroad  company 
to  person  other  than  passenger  for  per- 
sonal injury  resulting  from  sparks  or 
fire  set  by  engine,  815. 

Streets  and  highways:  liability  of  munic- 
ipality for  injuries  caused  liy  banana 
peel  or  the  like  on  sidewalk,  178. 

NITROGIiTOEBINE  «- 

Validity  of  ordinance  regulating  keeping 
of  nitroglycerine  or  other  explosive  with- 
in municipal  limits,  145. 

NOTHING  DUE  — 

Legal  meaning  of  "nothing  due,"  791« 

NOTICE  — 

See  Mnnioipal  Gorporatioiis. 

NURSES  — 

Nursing  as  practice  of  medicine,  687. 

OCCUPATIONS  — 

See  Sundays  and  Holidays. 

OFFER  OF  COMPROBII8E  * 

See  Compromise  and  Settlement* 


OWNERS  OF  PREMISES  — 

Recovery  from  owner  of  premises  of  money 
lost  in  gaming,  142. 

PARENT  AND  CHIIJD  — 

Divorce  as  affecting  right  of  child  to  re- 
cover for  death  of  parent,  419. 

PARKS  AND  PUBLIC  SQUARES  — 

Erection  of  buildings  in  public  parks  and 

squares,  489. 
Power  of  United  States  to  condemn  land  for 

park,  45. 

PARTICUI«AR  OCCUPATIONS  — 

See  Sundays  and  Holidays* 

PARTIES  TO  ACTIONS  — 

Parties  to  action  by  minority  stockholder 

to  dissolve  corporation,  431. 
See  also  Res  Jndieata, 


Power  of  partner  to  bind  firm  by  convey- 
ance of   partnership  realty,   1188. 

PERSONAL  INJURIES  — 
See  Nesligenee. 

PERSONAL  PROPERTY  — 
See  Trasts  and  Tmstees* 

OPERSONAL  REPRESENTATIVES- 
See  Res  Jndioata* 

PETITION  — 

See  Public  Improvements. 

PHTSICIANS  AND  SURGEONS  — 

Construction  of  statute  regulating  sale  of 
liquor  on  prescription  of  physician,  915. 

Liability  of  physician  for  injiu*ies  caused 
by  use  of  X-ray,  258. 

Nursing  as  practice  of  medicine,  687. 

PICKETINO  — 

Legality  of  picketing,  54. 

PLEADING  — 

Admissibility  and  conclusiveness  against 
pleader,  in  subsequent  action  with  stran- 
ger, of  admission  in  pleading,  549. 

Pleadings  in  action  by  minority  stockhold- 
er to  dissolve  corporation,  431. 

POUCT  — 

See  Insurance* 


OFFICERS  — 
See  Pnblie  Offieenb 

OIL— 

Validity  of  ordinance  regulating  keeping  of 
oil  within  municipal  limits,  146. 

ORDINANCES  — 

See  Municipal  Corpo|pations* 


POWDER  — 

Validity  of  ordinance  regulating  keeping 
of  powder  within  municipal  limits^  145. 

POWERS  — 

How  power  of  appointment  to  be  executed 
by  will  may  be  exercised,  1161. 

Power  of  sale  in  trust  deed  or  mortgage  as 
power  coupled  with  interest,  1021. 


OWNERSHIP  — 

Conclusiveness    of    license    registry   as   to 
o\^Tiership   of   motor  vehicle,   737. 


PRACTICE  — 

Practice  in  action  by  minority  stockholder 
to  dissolve  corporation,  431* 


INDEX  TO  NOTES. 
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FRAOTICE  OF  MEDIGIlli:  — 
8e«  Physicians  and  Surgeons* 

PRESCRIPTIONS  — 

See  Pliysioians  and  Surgeons. 

PRESUMPTIONS  — 

Presumption  as  to  validity  of  subsequent 
marriage,  1233. 


See  Elections. 

PRINCIPAI.  AND  AQENT  — 
See  Agency. 

PRINCIPAI.  ANP  SURETY — 
See  Snretysliip. 

PRIVIIiEGED  COMMUNICATIONS  — 
See  Ifibel  and  Slander. 

PROBATE  — 

See  Wills. 

PROFITS  — 

See  Fire  Insurance* 

PUBUC  BUIIJ>IN08  — 
See  Buildings. 

PUBUC  CONTRACTS— 
See  Contracts. 

PUBLIC  FUNDS  — 
See  PnbUo  Officers* 

PUBUC  IMPROVEMENTS  — 

Who  may  petition  for  or  remonstrate 
against  municipal  improvement,  837. 

PUBUC  UBRARIES  — 
See  Idbaries. 

PUBUC  OFFICERS  — 

Liability  of  public  officer  for  Interest  re- 
ceived on  public  funds,  105. 

Bight  of  public  officer  to  additional  com- 
pensation for  duties  imposed  after  com- 
mencement of  term  in  al)sence  of  stat- 
utory authority  therefor,  1062. 

Validity  and  construction  of  statute  limit- 
ing consecutive  service  by  public  officer, 
358. 

See  also  Elections. 

PUBI.IC  RECORDS  — 
See  Ase. 

PUBUC  SERVICE  COMMISSIONS  — 

Power  of  public  service  commission  to  com- 
pel railroad  to  build  sidetrack,  339. 

PUBUC  SERVICE  PI.ANTS  — 
See  Taxation. 

QUESTIONS  OF  ULW  AND  FACT  — 

Reasonableness  of  time  for  removal  of 
goods  by  consignee  from  premises  of 
caryer  as  question  of  law  or  fact,  1120. 


RAIUtOADS  — 

Liability  of  railroad  company  to  person 
other  than  passenger  for  personal  ia- 
jury  resulting  from  sparks  or  lire  set 
by  engine,  815. 

Meaning  of  "track"  as  applied  to  rail- 
road, 233. 

Power  of  public  service  commission  to 
compel  railroad  to  build  sidetrack,  339. 

RAIUtOAD  TRACK  — 

Meaning  of  ''railroad  track,"  237. 

RAELWAT  TRACK  — 

Meaning  of  ''railway  track,"  242. 


Se^  Carriers  of  Goods. 

RATIFICATION  — 

Ratification  of  deed  or  contract  by  mar- 
ried woman  invalid  for  defective  ac- 
knowledgment, 651. 

See  also  Statutes. 


See  Partnership;  Tmsts  and  n«s« 
tees. 

REASONABUB  TIME  — 
See  Carriers  of  Goods. 

RECITAU»  — 
See  Ago. 

RX;CORDS  — 
See  Ase. 

RECOUPMENT  — 
See  Set-oir. 

RECOVERY  OF  LOSSES  — 
See  Gamins. 

REGISTRY  — 
See  Anton&o.biles. 

REMAINING  DUE  — 

Legal  meaning  of  ''remaining  due,"  79^L 

REMONSTRANCE  — 

See  Pablio  Improvements. 

REMOVAL  OF  GOODS  — 
See  Carriers  of  Goods* 

REPORT  — 

See  Grand  Jnry. 

REPRESENTATIVE  CAPACITY  — 
See  Res  Judicata* 

RES   JUDICATA  — 

Judgment  in  action  by  or  against  individ- 
ual as  res  judicata  in  action  by  same 
person  in  representative  capacity,  1103. 

Judgment  in  action  by  or  against  repre- 
sentative as  res  judicata  in  action  by 
same  person  individually,  3096. 

REVOCATION  — 

See  Wills. 
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RIPARIAN  PROPRIETORS  — 

See  Waters  and  Watercourses* 


See  Carriers  of  Passengers* 

sai.es  — 

See  Intoxieatins  Itiqnors* 

SCHOOLS  — 

College  fraternity  as  exempt  from  taxa- 
tion, 278. 

SEARCH  — 

See  Abstract  of  Title. 

SEDUCTION  — 

Necessity  in  criminal  prosecution  for  se- 
duction that  female  should  be  CDrro- 
borated,  and  elements  to  which  corro- 
boration must  extend,  468. 

SET-OFF  — 

Set-off  or  recoupment  against  claim  for 
additional  compensation  under  contract 
with  United  States,  20. 

SIDETRACK  — 
See  Railroads* 

SIDEWALKS  — 

See  Streets  and  Highways* 

SOCIETIES  AND  CLUBS  * 

Social  club  as  exempt  from  taxation,  277. 

SOLICITATION  OF  EMPLOYMENT* 
See  Attorneys. 

SPECIAL  ASSESSMENTS  * 
See  Public  IniproToments* 

SPECIFIC  PERFORBCANCE  — 

Specific  performance  of  executory  contract 
by  married  woman  invalid  for  want  of 
acknowledgment,  635. 

STATEMENT  OF  FACT  — 

See  Compromise  and  Settlement. 


STOCK  AND  STOCKHOLDERS  — 

Right  of  minority  stockholder  or  stock- 
holders to  maintain  suit  to  wind  up  or 
dissolve  corporation,  424. 

Right  of  stockholder  to  compel  duplication 
of  lost  certificate,  66. 

STORAGE  — 

See  Explosions  and  EaiplesiTes. 


STRANGER  — 
See  Pleading. 

STREET  RAILWAYS  — 

Meaning  of  ''track*'  as  applied  to  railroad, 
233. 

STREETS  AND  HIGHWAYS  — 

Liability  of  municipality  for  Injuries 
caused  by  banana  peel  or  the  like  oo 
sidewalk,  178. 

Power  of  United  States  to  condemn  land 
for  highway,  46. 

SUBROGATION  — 

Right  of  surety  who  has  paid  debt  to  be 
subrogated  to  rights  of  creditor  aa  af- 
fected by  fact  that  surety  became  such 
for  consideration,  660. 


See  Marriage. 

SUM  DUE  — 

Legal  meaning  of  "sum  due,"  702. 

* 

SUNDAYS  AND  HOLIDAYS  — 

Sunday  laws  as  directed  againat  particular 
occupations,   1170. 

SURETYSHIP  — 

Right  of  surety  who  has  paid  debt  to  be 
subrogated  to  rights  of  creditor  as  af- 
fected by  fact  that  surety  became  such 
for   consideration,   660. 

Running  of  statute  of  limitations  against 
contribution  between  sureties,  618. 

SUSPENSION  ~ 
See  Contracts* 


STATES  — 

Power  of  United  States  to  condemn  land 
in  state,  42. 

STATUTE  OF  FRAUDS  — 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS  « 
See  Limitation  of  Actions. 

STATUTES  — 

Meaning  of  term  "contiguous"  as  used  in 
statute,    800. 

\'ali(lity  of  statute,  other  than  Ijocal  Op- 
tion Law,  whifli  takes  effect  only  upon 
ratification  by  voters,  .'573. 

STILL  DUE* 

Ivogal  meaning  of  ''still  due,"  791, 


TAXATION  — 

Exemption  from  taxation:  Masonic  Lodge 
or  body  as  charitable  institution  exempt 
from  taxation,  1043. 

^power  of  municipal  corporation  to  grant 
exemption   from   taxation,   1088. 

-^social  club  as  exempt  from  taxation,  277. 

"Machinery:"  meaning  of  "niaeliinery"  in 
tax  statute,  208. 

Public  service  plant  operated  by  munici- 
pality as  subject  to  taxation,  85. 

Trusts  and  trustees:  taxes  and  carrying 
charges  on  personal  property  held  in 
tru8t  aa  payable  out  of  income  or  capi- 
tal, 989. 

— taxes  and  carrying  charges  on  real  es- 
tate held  in  trust  as  payable  out  of 
income  or  capital,  947. 

See  also  Lieenses;  PnVUo  lakproTS- 
ments. 


IHDSZ  TO  HOTES. 


Legal  meaning  of 
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naxM  due,"  702. 


Power  of  United  States  to  oondemn  land 
in  territory,  43. 

THEATERS  AND  AMmmEBHn  « 
Seo  Oanlera  of  Oooda. 

TIME  OF  ACCIDElfT  — 

See  Mvmioipal  CorporatloBfl. 

TITUS  — 

Bee  Abstrnet  of  Title;  Bailmonta. 

TRACK  — 

Meaning  of  "track"  aa  applied  to  railroad, 

238. 

TRUST  DEEDS  — 

Power  of  sale  in  trust  deed  or  mortgage 
aa  power  coupled  with  interest,  1021. 

TRUSTS  AKD  TRUSTEES  — 

Parol  agreement  made  with  person  inter- 
ested in  land,  that  promisor  will  buy 
land  at  judicial  sale  and  hold  for  bene- 
fit of  promisee,  as  implied  trust  en- 
forceable in  equity,  309. 

Taxes  and  carrying  charges  on  personal 
property  held  in  trust  as  payable  out 
of  income  or  capital,  980. 

Taxes  and  carrying  charges  on  real  estate 
held  in  trust  as  payable  out  of  income 
or  capital,  947. 


See  Hawkers  and  Peddlers  — 

UNITED  STATES  — 

Nature  and  extent  of  power  of  United 
States  to  condemn  land,  39. 

Bights  with  respect  to  annulment,  suspen- 
sion or  modification  of,  or  additional 
compensation  under,  contract  with 
United  States  government,  6. 

VEHDOR  AND  PURCHASER  — 

Bights  of  parties  under  deed  or  contract 

by  married  woman  invalid  for  defective 

acknowledgment,  648. 
Bights  of  parties  under  deed  or  contract 

lyy  married  woman  invalid  for  want  of 

acknowledgment^  081. 


AfS,davit  of  jurors  as  evidence  that  verdict 
returned  or  entered  differed  from  verdict 
actually  found,  287. 

WATERS  AND  WATERCOURSES  — 

Conveyance  as  including  prior  accretion, 
244. 

Power  of  United  States  to  condemn  land 
for  improvement  of  navigation,  47. 

Bnle  for  apportionment  of  accretions  be- 
tween riparian  proprietors,  998. 

Ann.  Cas.  1918B. — 88.   . , 

4 


Power  of  United  States  to  condemn  land 
for  purpoaes  of  water  supply,  48. 

WHOIXT  DUE  — 

Legal  meaning  of  "wholly  due/'  702. 


Admissibility   of  deelarationB  of  testator 

upon  issue  of  revocation  of  will  which 

cannot  be  found,  370. 
Validity  and  enforceability  of   agreement 

by  parties   interested  to  dispense  with 

probate  of  will,  1218. 
See    also    AdTaneementai    AnAuitlea; 


WINDING  UP  CORPORATIONS  — 
See  Corporatioiia. 

WITHDRAWAL  OF  CANDIDACY  — 
See  Eleetlona* 

WITNESSES  — 

Effect  of  divorce  on  competency  of  hus- 
band or  wife  as  witness,  198. 

WORDS  AND  PHRASES  — 

*'And  due:"     legal  meaning  of  "and  due," 

786. 
''Balance  due:"     legal   mff>aning  of   "bal- 
ance due,"  785. 
"Become    due:"     legal    meaning   of    "be- 
come due,"  786. 
•<Child:"    term    "child"    or    "children"    in 

statute  as  including  grandchild  or  grand- 
children, 1004. 
"Claims  due:"     legal  meaning  of  "claims 

due,"  787. 
"Contiguous:"  meaning  of  term  "contigu- 

ous,"  798. 
"Debt  due:"    legal  meaning  of  "debt  due," 

788. 
"Bebt  due  in  same' right:"    legal  meaning 

of  "debt  due  in  same  right,"  789. 
"Due:"  legal  meaning,  of  ''due,"  766. 
"Due  and  owing:"  legikl  meaning  of  "due 

and  owing,"  782. 
"Due   and    payable:"     legal    meaning   of 

"due  and  payable,"  784. 
"Due  date:"    legal  meaning  of  "due  date/' 

786. 
"Due   in    fullr"     legal   meaning  of   "due 

in  full,"  785. 
"Freight  due:"    legal  meaning  of  "freight 

due,"   789. 
"Qrow   due:"     legal    meaning   of    "grow 

due,"  789. 
"Invoice     value:"    meaning     of     "invoice 

value,"  "invoice  cost"  or  the  like,  541. 
"Justly  due:"     legal  meaning  of  "Justly 

due,"  789. 
"Legally  due:"  legal  meaning  of  "legally 

due,"  780. 
"Machinery:"   meaning   of   "nMchinery, 

202. 
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WORDS   ANB  FHBA8E8  —  Coattmned. 

"Money  due:"  kgal  meaning  of  '^ttonej 
due,"  700. 

''Nothing  due:"  legal  meaning  of  ''notfa- 
ing  due,"  791. 

"Remaining  due:"  legal  meaning  of  ''re- 
maining due,"  791. 

"Still  due:"  legal  meaning  of  "fitill  due," 
791. 

''Sum  due:**  kgftl  OManing  of  "sum  dnty" 
79SL 


WORDS   AKD   PHRASES  — Ooatlaaed. 

"Taxea   due:"      legal    meaning   of    "taxes 

due,"  792. 
'nVack:"  meaning  of  "track"  as  applied  to 

railroad,  233. 
"Wholly  due:"     legal  meaning  of  "wholly 

due."   792. 
See  also  Guaraaty. 

X-RAYS  — 
See  Physicians  and  SnTgeMHi 
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